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CALIFORNIA      TITLE      INSI'RANCE      & 
TRUST  CO.  T.  CONSOLIDATED  PIED- 

MOXT  CABLE  CO.  et  al.    ►S.  F.  531.) 
(Supreme  Court  of  California.    June  12,  1807.) 
Verified    Petition— Conclusi yen kss—Reccivbu 

—  usaithokizkd  c0u,kc1i.>s  op  assets. 

1.  Unless  the  material  nlleeations  in  a  sworn 
petition  on  which  an  order  to  show  cause  was  is- 
sued are  controverted  at  the  henriiiK  on  such  or- 
der, they  may  be  treated  as  establislied  facts  in 
the  case. 

2.  Tending  foreclosure,  a  receiver  of  the  mort- 
gafK^  property  was  appointed,  who  also  toolt  pos- 
i<e.si<ion  of  certain  moneys  of  defendant  then  on 
hand,  and  collected  otliers  then  due  dofciulant, 
nii(l  used  the  siinie  in  the  course  of  the  receiver- 
ship, though  they  were  not  subject  to  the  niort- 
jaiKe  lien.  Held,  that  a  judgment  creditor  of  de- 
fendant was  entitled  to  an  order,  us  ugiiinst  the 
receiver,  Riibjettin?  such  funds,  as  the  nioiic.vs  of 
defendant,  in  part  satisfaction  of  his  judgment. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Alanieaa  county; 
A.  L.  Frick,  Judge. 

Action  by  the  Califomta  Title  Insurance  & 
Tnist  ComiMiny  against  the  Consolidated 
I'ieduiont  Cable  Company  to  foreclose  a  mort- 
puge.  From  an  order  on  the  petition  of  John 
Yule,  a  Judginent  creditor  of  defendant,  re- 
nuiriug  the  receiver  to  pay  over  certain  mon- 
eys rei'eived  by  him  in  part  satisfaction  of  pe- 
titioner's judgment,  defendant  apiieals.  Af- 
tlrmed. 

C.  H.  Wilson,  for  appellant.  John  Yule 
(John  M.  Poston,  of  counsel),  for  respondent. 

SEARLS.  C.  In  November,  ISJ).*?,  the  above- 
named  plaintiff  brought  an  action  agahist  the 
defendant,  the  (.'onsoUdatod  Piedmont  Cable 
Company,  to  foreclose  a  mortgage  made  by  de- 
fendant ui)on  Its  proix-rty,  consisting  of  real 
estate,  buildings,  franchises,  street  railway, 
cars,  machinery,  etc.  The  court,  on  the  appll- 
<-atl(«  of  plaintiff,  appointed  Ira  Bishop  re- 
ceiver of  the  mortgaged  proiK>rty,  to  talve  pos- 
session thereof,  and  to  maintain  and  oiierate 
the  railway  pending  the  action  and  until  final 
decree.  Bishop  qualified  as  receiver,  took  pos- 
session of  and  operated  the  railway  until 
March  10,  1895.  A  decree  of  foreclosure  was 
entered  October  23,  ISdi,  under  which,  on  the 
l!>th  day  of  March,  1895,  Ira  Bishop,  who 
was  apiwlnted  by  the  decree  a  commissioner 
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80  to  do,  sold  the  mortgaged  proi)erty.  The 
contention  here  arises  over  ^4i>i!.28.  which 
cantc  to  the  hands  oi  the  receiver  as  follows, 
viz.  ?.">.13  found  by  hlni  In  the  safe  of  the 
defendant,  and  b.v  him  taken  Into  jwissession 
when  he  went  Into  jKissession  as  such  reci-lv- 
er,  and  the  fnrther  sum  of  $401.1:1  collected  by 
him  from  the  Oakland  Consolidated  Sti-eet- 
Rallway  Company,  and  due  to  t'lie  defendant 
herein,  for  reimlring  some  crossings,  wliic'i 
sum  was  so  due  for  services  rendered  by  sjiid 
defendant  from  March  to  Noveml)er,  IKKi, 
and  before  the  api)ointineut  of  said  receiver. 
The  basis  of  the  claim  by  John  Vule.  the  ix-- 
si)ondent  herein,  to  said  sum  of  money,  is 
shown  by  his  sworn  i)etitlon.  filed  May  10. 
1S'.».">,  to  be  as  follows:  On  the  19th  day  of 
March,  181)5,  one  .\U)ert  L.  Black  brought  suit 
against  the  defendant  and  apiH>llant  herein  to 
re-.^over  the  sum  of  $10,000,  etc.,  and  sued  out 
a  writ  of  attachment  in  due  form,  which  was 
on  the  last-mentioned  day  duly  served  upon 
said  receiver,  whereby  the  said  swn  of  $400.- 
28,  and  all  other  debts  and  credits  and  iier- 
sonal  proi)erty  of  the  defendant  therein  and 
appellont  here  in  the  iKissesslon  of  or  under 
the  control  of  said  Ira  Bishop,  receiver,  were 
duly  attached.  On  the  Ctli  day  of  May,  1895, 
Black  recovered  judgment  against  the  de- 
fendant and  appellant  herein  for  $11,540.80, 
no  part  of  which  has  bi>en  imld.  Black  as- 
signed said  judgment  to  the  [>etItlouer,  John 
Yule,  on  May  7,  1895.  Upon  filing  this  peti- 
tion the  court  made  an  order  on  Bishop  re- 
quiring him  to  appear  and  show  cause,  if  any 
he  liad,  why  an  order  should  not  be  made 
in  accordance  with  the  prayer  of  the  petition 
directing  him  to  pay  over  to  petitioner  said 
sum  of  $406.28,  etc.,  and  requiring  a  copy  of 
tlie  petition  and  order  to  be  serve<l  upon  him. 
etc.  On  the  day  named  in  the  order  Bishop 
appeared,  but  did  not  answer  or  show  cause 
against  the  order  In  any  manner,  except  that 
he  was  called  as  a  witness  by  petitioner,  and 
testified  as  to  his  receipt  of  the  money,  and 
the  sonrces  from  which  It  came,  as  hereinbe- 
fore stated,  and  to  the  further  facts  that  the 
money,  when  received  by  him.  was  deposited 
to  the  credit  of  his  account  as  receiver,  and 
was  paid  out  on  account  of  running  exi)ens- 
es  of  the  road,  long  before  service  of  the 
attachment.     The  court  held  tliat  the  $406.- 
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28  was  the  property  of  the  defendant,  not  sub- 
ject to  the  Uen  of  the  plaintiff's  mortgage  or 
claim  of  the  receiver,  and  ordered  it  paid  over 
to  the  petitioner,  John  Yule,  in  part  satisfac- 
tion of  his  Judgment.  The  defendant  appeals. 
Ira  Bishop,  against  whom  the  order  was  takoi, 
has  not  appealed,  and  neither  be  nor  the  plain- 
tiff was  served  with  the  notice  of  appeal. 

Assuming,  as  we  do,  without  deciding,  that 
defradant  is  a  "party  aggrieved"  by  the  or- 
der, within  the  meaning  of  section  93S,  Code 
Civ.  Proc.,  and  that  the  appeal  is  properly 
taken,  we  fall  to  discern  any  good  cause  for 
reversal  of  the  order  appealed  from.  Appel- 
lant's first  contention  is,  in  substance,  that 
there  was  no  proof  of  the  Judgment  in  favor 
of  Black,  that  it  was  assigned  to  Vule,  or  that 
it  remained  unpaid.  This  theory  is  founded 
upon  the  idea  that  the  sworn  petition,  com- 
plaint, or  affidavit  upon  which  the  order  to 
show  cause  issued  was  not  evidence  of  the 
facts  therein  stated,  and,  as  there  was  no 
other  evidence  on  the  subject,  that  the  omis- 
sion was  fatal  to  the  proceeding.  The  argu- 
ment, it  seems  to  us,  falls  to  sustain  either  the 
premises  or  conclusion.  It  is  that  "the  peti- 
tion is  In  the  nature  of  a  complahit,  and  is 
to  all  intents  and  purposes  a  pleading";  cit- 
ing Code  Civ.  Proc.  |  420,  and  Duff  v.  Duff, 
71  Cal.  513,  522,  12  Pac.  570.  If  the  peti- 
tion is  to  be  treated  as  in  the  nature  of  a 
complaint,  then,  being  verified,  under  our 
practice,  all  its  material  allegations  not  de- 
nied under  oath  are  to  be  taken  as  true,  and 
no  further  evidence  in  support  of  them  was 
necessary,  and,  there  being  no  answer,  they 
were  to  be  taken  as  true.  Code  Civ.  Proc. 
{  462.  The  doctrine  of  Duff  T.  Duff,  supra, 
Bo  far  as  applicable  here,  la  that  a  petition 
for  letters  of  administration  is  in  the  nature  of 
a  pleading,  and  the  rules  in  regard  to  the  ad- 
missions in  pleadings  apply  to  it.  Crane  v. 
Brigham,  11  N.  J.  Eq.  29,  also  cited  by  ap- 
pellant, goes  only  to  the  practice  in  equity  in 
the  courts  of  that  state,  and  has  no  necessary 
application  under  our  system  of  practice.  But 
the  proceeding  here  Is  a  motion  (Code  Civ. 
Proc.  §  1008),  in  which  the  moving  party 
made  a  prima  fade  case  by  his  sworn  state- 
ment; and  whether  we  term  that  statement 
a  complaint,  a  petition  in  the  nature  of  a  com- 
plaint, or  an  afiidavit,  matters  not  It  was 
evidence  to  be  met  at  the  hearing  upon  the 
order  to  show  cause,  and,  as  it  was  not.  In 
the  particulars  complained  of  by  defendant,  in 
any  wise  controverted,  the  court  was  author^ 
Ized  to  treat  its  statements  as  established 
facts  in  the  case. 

2.  The  mortgage  did  not  cover  the  assets 
of  the  corporation  defendant  tlierein  beyond 
the  property  as  hereinbefore  stated,  and  the 
receiver  was  appointed,  not  to  collect  the 
debts  due  the  coi-poration  defendant  but  only 
to  take  possession  of  the  mortgaged  property, 
operate  the  i-oad,  etc.  When,  therefore,  he 
took  possession  of  the  money  of  the  defend- 
ant, and  collected  money  due  to  it  before  his 
appointment  and  which  was  not  covered  by 


the  lien  of  the  mortgage,  he  transcended  his 
authority  as  receiver,  and  it  was  no  defense 
to  the  motion  for  him  to  say  be  had  mingled 
the  funds  thus  received  with  those  received 
in  the  course  of  his  receivership,  and  had 
paid  out  the  money.  The  judgment  of  fore- 
closure only  related  to  the  mortgaged  proper- 
ty, and  the  settlement  of  the  receiver's  ac- 
counts touching  his  receipts  and  expenditures 
aa  receiver  did  not  absolve  him  from  liability 
for  moneys  which  had  come  to  bis  hands  in 
excess  of  bis  authority  as  receiver,  and  in 
violation  of  the  authority  conferred  upon  him 
by  the  court. 

We  need  not  dwell  upon  the  point  that  the 
money  received  from  the  Oaldand  Company 
was  by  virtue  of  a  sale  of  a  one-half  interest 
in  the  crossings  to  the  last-named  company 
made  by  him,  for  the  reasons:  (1)  That  as  re- 
ceiver he  had  no  authority  to  make  such  sale. 
(2)  There  is  no  evidence  that  he  made  such 
sale,  but  on  the  contrary,  it  appears  the  mon- 
ey was  due  the  defendant  for  labor  performed 
and  materials  furnished  hi  putting  in  street 
crossings,  the  one-half  of  which  was  to  be 
paid  for  by  the  Oakland  Company;  all  of 
which  was  done  and  performed  before  he  be- 
came receiver.  We  recommend  that  the  order 
appealed  from  he  affirmed. 

We  concur:   HAYNES,  0.;  BEIiCHER,  0. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed  from 
Is  affirmed. 


117  <M.  as 

McHUGH  V.  ADKINS  et  al.  (8.  F.  986.) 
(Supreme  Court  of  California.  June  9,  1897.) 
Appeal— Time  fob  Takino. 
An  appeal  perfected  on  the  day  on  which 
findings  of  fact  and  conciuaions  of  law  were 
filed  and  judgment  was  ordered,  but  two  days  be- 
fore judgment  was  "entered"  of  record,  was  pre- 
mature, under  Code  Civ.  Proc.  g  939,  providing 
that  an  appeal  from  a  judcrment  may  be  taken 
witiiin  one  year  after  "entry"  thereof;  the  pro- 
vision in  tiie  same  Bcetion,  that  an  exception  on 
the  ground  that  the  decision  or  verdict  is  not  sup- 
ported by  the  evidence  cannot  be  reviewed  on  ap- 
peal unless  such  appeal  is  taken  within  60  days 
after  rendition  of  judgment,  not  changing  the 
time  witliin  which  the  appeal  must  be  taken. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  W.  R. 
Daingerfleld,  Judge. 

Action  by  one  McHugh  against  one  Adkins 
and  others,  in  which  another  Intervened.  De- 
fendants and  Intervener  appealed  from  the 
Judgment  Motion  by  plaintiff  to  dismiss  the 
appeals.     Dismissed. 

Linforth  &  Whitaker,  for  appellants.  O.  C 
Pratt  for  respondent 

PER  CURIAM.  The  findings  of  fact  and 
conclusions  of  law  made  upon  the  trial  of  the 
above  action  were  filed  with  the  clerk  May  1, 
1897,  and  Judgment  ordered  in  favor  of  the 
plaintiff,  and  against  the  defendants  and  in- 
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teirener.  On  the  same  day,  the  defendants 
and  Intervener  filed  notices  of  appeal  from  this 
judgment,  and  also  perfected  tbeir  appeals. 
Judgment  was  not  entered  of  record  until 
May  3d.  A  motion  is  now  made  by  the  plain- 
tiff to  dismiss  the  appeal,  upon  the  ground 
that  It  was  taken  prematurely.  At  the  time 
this  notice  of  appeal  was  given,  section  939, 
Code  GIv.  Proc.,  provided  that  an  appeal  from 
a  Judgment  might  be  talcen  within  one  year 
"after  the  entry  of  judgment";  and  it  has 
been  repeatedly  held  that  an  appeal  talcen  be- 
fore the  judgment  Is  entered  of  record  is  pre- 
mature, and  must  be  dismissed.  Home  for 
Inebriates  r.  Kaplan,  84  Cal.  488,  24  Pac.  119, 
and  cases  there  cited.  The  further  provision 
In  the  same  section,  that  "an  exception  to  the 
decision  or  verdict  on  the  ground  that  it  Is 
not  supported  by  the  evidence  cannot  be  re- 
viewed on  an  appeal  from  the  Judgment  un- 
less the  appeal  is  taken  within  sixty  days 
after  the  renditi<Mi  of  the  Judgment,"  does 
not  change  the  time  within  which  the  appeal 
must  be  taken,  bnt  Is  a  limitation  upon  the 
matters  that  may  be  considered  on  the  appeal. 
This  court  has  no  Jurisdiction  of  an  appeal 
from  a  judgment  taken  before  the  Judgment 
lias  been  entered  of  record,  and,  while  it  may 
review  any  errors  of  law  committed  at  the 
trial  when  the  api>eal  has  been  properly  tak- 
en. Its  jurisdiction  to  review  the  evidence 
is  limited  to  such  appeals  as  are  taken  within 
00  days  after  the  rendition  of  the  Judgment. 
The  appeals  are  dismissed. 


5  Cal.  Unreo.  TOt 
CARLISLE  T.  TULARE  COUNTY.    <Sac. 
218.) 
(Supreme  Court  of  California.     May  29,  1897.) 

Municipal  Cokporations— Makshal— Sekvice  of 
Lkgal  Process— Peb9—Liabilttv  of  Codntt. 

1.  Act  March  13,  1883,  §  790  (St  1883,  p.  261). 
as  amended  by  St.  1893,  p.  299,  provides,  with 
reference  to  municipal  corporatioua  of  the  flfth 
class,  thnt  the  city  marshall  shall  execute  and  re- 
turn all  process  issued  and  directed  to  him  by 
any  legal  authority;  tliat  he  shall,  for  service 
of  any  process,  receive  the  same  fees  as  consta- 
bles, and  stiall  receive  from  the  city  such  com- 
pensation as  shall  be  fixed  by  ordinance,  In  ad- 
dition to  the  fees  and  mileage  received  for  service 
of  process  in  the  state  courts.  Pen.  Code,  §  817, 
makes  marshals  peace  officers,  and  section  814 
provides  that  warrants  of  arrest  shall  run  "to 
any  marshal,"  among  other  officers.  Held,  thnt 
fees  earned  by  a  marshal  in  serving  process  is- 
suing out  of  a  justice's  court  for  the  township  in 
which  the  dty  is  situated  are  chargealde  to  the 
county. 

2.  Section  790  contains  the  condition  that  the 
marshal  shall  receive  a  compensation  from  the 
dty  in  addition  to  the  fees  and  mileage  received 
"for  ser\'iee  of  process  of  the  courts  of  this  state, 
other  than  the  recorder's  court  of  such  city.' 
Under  the  municipal  corporation  act  the  recorder 
may  be  a  justice  of  the  peace  as  to  some  mat- 
ters, and  a  recorder  as  to  others.  When  acting 
as  a  justice  in  criminal  matters  coming  l>e(ore 
him  under  the  Penal  Code,  his  fees  are  chargeable 
to  the  county.  Bdd  that,  where  the  recorder  is 
acting  as  justice  of  the  peace,  the  marshal's  fees 
for  service  of  process  issuing  out  of  the  recorder's 
court  in  misdemeanor  cases  under  the  statutes  of 
the  state  are  chargeable  to  the  county. 


Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Tulare  county; 
Wheaton  A.  Gray,  Jndge. 

Action  by  W.  J.  Carlisle  against  the  county 
of  Tulare.  From  a  judgment  In  favor  of 
plaintiff,  defendant  appeals.    Affirmed. 

F.  B.  Howard,  Dist.  Atty.,  and  T.  B.  Clark, 
for  appellant.  Power  &  Alford  and  W.  B. 
Wallace,  for  respondent 

SEAHLS,  O.  Action  by  W.  X  Carlisle  to 
recover  from  the  county  of  Tulare  $518.35  as 
fees  In  criminal  cases  earned  by  plaintiff  as 
city  marshal  of  the  city  of  Tulare.  A  de- 
murrer was  interposed  to  the  complaint,  which 
was  overruled  by  the  court,  and,  defendant 
declining  to  answer,  judgment  w«it  for  plain- 
tiff.    Defendant  appeals. 

Thore  are  some  six  causes  of  action  set  ont 
lo  the  complaint  Waiving  these  separate 
statements,  we  may  ^itomlze  the  complaint, 
and  present  the  salient  points,  thos:  The  city 
of  Tulare  Is,  and  at  all  the  times  herein  men- 
tioned was,  a  dty  of  the  fifth  class,  organ- 
ized and  existing  under  and  pursuant  to  an 
"Act  to  provide  for  the  organization,  incorpo- 
ration and  government  of  mnnidpal  corpora- 
tions," approved  March  13,  1883,  and  Is  with- 
in the  county  of  Tulare.  The  plaintiff  was  and 
is  the  duly  elected,  qualified,  and  acting  dty 
marslial  of  said  city  of  Tulare.  As  such  city 
marshal,  plaintiff  rendered  services  in  serv- 
ing legal  process,  the  fees  for  which  amounted 
to  4i01S.35.  Of  this  sum,  $276.40  was  for  serv- 
ice of  process  issuing  out  of  justice's  conrt  for 
Tulare  township,  wherein  the  fees  allowed  con- 
stables for  like  services  would  amount  to  a 
like  sum,  and  $241.96  thereof  was  for  service 
of  process  Issuing  out  of  the  dty  recorder's 
conrt  of  the  dty  of  Tulare  In  misdemeanor 
cases  under  the  statutes  of  the  state,  wherein 
constables'  fees  for  like  services  would  amount 
to  a  like  sum.  None  of  the  process  so  served 
In  any  of  the  cases  was  upon  charges  of  vio- 
lating any  dty  ordinance.  Plaintiff  presented 
in  due  form  his  several  clalma  to  the  board 
of  supervisors  of  the  county  of  Tulare  for  al- 
lowance, and  that  body  rejected  them  upon 
the  sole  ground  tiiat  they  were  not  lawful 
charges  against  the  county  of  Tulare.  There 
was  at  all  the  times  herein  mentioned  suHlcient 
funds  In  the  treasury  of  said  county  to  pay 
said  claims,  as  well  as  to  pay  all  other  claims 
and  demands  chargeable  against  it  The  ques- 
tion turns  npon  the  liability  of  the  county 
for  these  charges  of  the  city  marshal  for  serv- 
ices, for  which,  had  th^  been  performed  by 
a  constable,  it  may  be  admitted  the  county 
would  have  been  liable. 

The  act  of  March  13,  1883,  entitled  "An  act 
to  provide  for  the  organization,  Incorporatton 
and  government  of  mnnidpal  corporations" 
(St  1883,  p.  93),  provides  for  the  Incorpora- 
tion of  six  classes  of  munidpal  corporations. 
As  before  stated,  the  dty  of  Tulare  is  a  munic- 
ipal corporation  of  the  "flfth  class."  Under  this 
statute  and  its  amendments,  among,  the  ofBr 
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cers  provided  for  this  class  of  municipal  gov- 
enunents  is  a  city  marshal.  Id.,  p.  250,  {  751. 
The  marshal  has  charge  of  the  department  of 
police,  has  within  the  city  all  the  powers  of 
a  sheriff  in  the  suppression  of  riots,  public  tu- 
mult, disturbance  of  the  peace,  or  resistance 
against  the  laws  or  public  autliorities  In  the 
lawful  exercise  of  their  functions,  etc.  "He 
shall  and  Is  hereby  authoriztnl  to  execute  and 
return  all  process  issued  and  directed  to  him 
by  any  legal  authority.  It  shall  be  his  duty 
to  prosecute  before  the  recorder  all  breaches  or 
violations  of  or  non-compliance  with  any  city 
ordinance  which  shall  come  to  his  knowledge." 
St.  18S3,  p.  :;(il,  §  790.  The  same  section  pi-o- 
vldes  that  "he  shall,  for  service  of  any  process, 
receive  the  same  fees  as  constables";  and,  aft- 
er enumerating  at  some  length  his  duties,  the 
section  closes  as  follows:  "He  shall  perform 
such  other  services  as  this  act  and  the  ordi- 
nances of  the  board  of  trustees  shall  require, 
and  shall  receive  such  ccMni)en.sation  as  shall 
be  fixed  by  ordinance."  The  legislature  of 
1883  (St  1803,  p.  299)  amended  section  790,  su- 
pra, by  adding  after  the  word  "ordinance," 
last  above  quoted,  the  words,  "In  addition  to 
such  mileage  and  fees  as  he  shall  receive  in 
the  service  of  process  of  the  courts  of  this 
state,  otiier  than  the  recorder's  court  of  such 
city,  which  mileage  and  fees  shall  be  the  same 
as  is  allowed  by  law  to  constables  in  the  coun- 
ty In  which  such  city  Is  situated."  Section 
700  had  been  amended  In  some  particidars  in 
1888  (St.  18S0,  p.  396),  but  the  amendment 
is  Immaterial  to  the  pre.scnt  inquiry.  Section 
7o5  of  the  same  act  provides  that  certain  offi- 
cers, among  whom  is  the  marshal,  "shall  re- 
ceive at  stated  times  a  compensation  to  be 
fixed  by  ordinance  by  the  board  of  trustees, 
which  compensation  sliall  not  be  lncrea.sc:l 
or  diminished  after  their  election  or  during 
their  several  terms  of  office."  St  1883,  p. 
251.  In  Pritchett  v.  Stanislaus  Co.,  73  Cal. 
310,  14  Pac.  795,  which  was  brought  by  the 
plaintiff  to  recover  from  the  county  of  Stan- 
islaus for  services  rendered  by  him  as  mar- 
shal of  the  city  of  Modesto,  In  the  serv- 
ice of  process  under  the  laws  of  this  state, 
this  court  held  that  the  marshal  of  a  mu- 
nicipal corporation  of  the  sixth  class  was  not 
entitled  to  compensation  for  such  services 
unless  the  board  of  trustees  of  the  munic- 
ipality had  fixed  by  ordinance  the  compensa- 
tion to  be  paid  him  therefor.  The  statute  re- 
lating to  a  marshal  of  the  fifth  class  of  mu- 
nicipal corporations  in  the  act  of  1883  did 
not  differ  in  any  material  respect  from  that 
governing  the  sixth  class,  under  consideration 
in  the  Pritchett  Case,  supra.  In  that  case  it 
did  not  appear  that  any  ordinance  had  been 
adopted  by  the  city  of  Modesto  fixing  the 
compensation  of  the  marshal.  This  act  as  it 
then  stood,  restricted  the  compensation  of  the 
marshal  to  "such  comi)ensation  as  shall  be 
fixed  by  ordinance."  St.  1883,  p.  261,  {  790. 
But  under  the  amendment  of  1803,  hereinbe- 
fore referred  to,  he  receives  from  the  city 
such  compensation  as  shall  be  fixed  by  ordi- 


nance, "in  addition  to  such  mileage  and  fee? 
as  he  shall  receive  In  the  service  of  proces. 
of  the  courts  of  this  state,  other  than  the  n 
corder's  court  of  such  city,  wlilch  mileage  au.l 
fees  shall  be  the  same  as  is  allowed  by  law 
to  constables  in  the  county  in  which  such  city 
is  situated."  It  appears  then:  (1)  That  It  Is 
made  the  duty  of  the  marshal  to  execute  and 
retm-n  aU  processes  Issued  and  directed  to 
him  by  any  legal  authority.  (2)  "He  shall, 
for  service  of  any  process,  receive  the  same 
fees  as  constables."  (3)  He  shall  receive  from 
the  city  such  compensation  as  shall  be  fixed 
by  ordinance,  in  addition  to  the  fees  and  mile- 
age received  for  service  of  process  in  the  state 
courts.  Clearly,  the  marshal  is  entitled  to 
pay  for  this  class  of  services.  Ue  is  not  en- 
titled to  such  pay  from  the  city,  for  two  rea- 
sons: (1)  The  service  of  process  from  court.s 
other  than  those  of  the  city  is  a  matter  which 
does  not  concern  the  city.  (2)  For  services 
rendered  the  city  he  can  only  be  paid  under 
an  ordinance,  and  the  amendment  of  1803  con- 
templates that  he  shall  be  paid  as  constables 
are  paid  for  like  services.  It  is  eminently 
proper  that  he  sliould  be  paid  by  the  county. 
The  services  rendered  in  criminal  cases  other 
than  for  violations  of  city  ordinances  are  coun- 
ty charges.  City  marshals  are  peace  officers. 
Pen.  Code,  §  817.  Every  warrant  of  arrest 
issued  in  this  state  runs,  or  should  run,  "To 
Any  Sheriff,  Coastable,  Marshal,  or  Policemai 
of  Said  State,"  etc.  Id.  {  814.  But  it  is 
claimed  that  $241.95  of  plaintiff's  demand  was 
for  serving  process  Issuing  out  of  the  city  re- 
corder's court  of  the  city  of  Tulare  in  miisdc- 
meauor  cases  under  the  statutes  of  this  state, 
etc.,  and  hence  that  under  the  amendment  of 
1893  to  section  700  (St  1803,  p.  209),  as  fees 
for  services  in  the  recorder's  court  are  ex- 
cepted, no  recovery  can  be  had  therefor.  Un- 
der the  municipal  act,  city  recorders  In  cities 
of  the  fifth  class  occupy  a  dual  position.  The 
recorder's  court  has  jurisdiction  concurrently 
witli  the  justice's  court  of  all  actions  and  pro- 
ce<>iliugs,  civil  and  criminal,  arising  within  the 
corporate  limits  of  the  city;  and  the  recorder 
is  ve.sted  with  the  powers  and  may  perform 
tlie  duties  of  a  magistrate,  and  is  entitled  to 
such  fees  as  are  allowed  by  law  to  Justices 
of  the  peace.  He  has  exclusive  jurisdiction 
of  all  actions  for  the  recoveiy  of  any  fine,  pen- 
alty, or  forfeiture  prescribed  for  a  breach  of 
any  ordinance  of  the  city,  and  of  all  actions 
founded  upon  any  liability  or  obligation  cn*- 
ated  by  any  ordinance,  and  of  all  prosecutions 
for  any  violation  of  any  ordinance.  For  his 
services  in  the  transaction  of  the  city  busi- 
nes.s  he  is  paid  such  salary  as  shall  be  pro- 
scribed by  ordinance.  In  Ciu-tls  v.  Sacramen- 
to Co.,  13  Cal.  291,  the  plaintiff  was  city  re- 
corder, with  the  Jurisdiction  of  a  Justice  of 
the  peace,  virtually  the  same  as  here.  He 
sued  to  recover  fees  earned  In  criminal  cases 
under  the  laws  of  the  state.  The  court  held. 
In  effect,  that,  as  to  the  Jurisdiction  conferred 
upon  him  In  common  with  Justices  of  the 
peace,  be  was  to  be  treated  as  "really  and  In 
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tact  a,  justice  of  the  peace."  In  Prince  x.  aty 
«f  Fresno,  88  Cal.  407.  26  Pac  606,  It  wa» 
beld  that  under  the  municipal  corporation  act 
the  recorder  of  a  city  may  have  a  dual  juris- 
diction and  functions,  and  may  be  a  justice 
of  the  peace  as  to  some  matters,  and  a  re- 
corder as  to  others;  that  under  the  municipal 
act  he  possesses  the  right  to  act  as  a  justice 
of  the  peace,  and  Is  to  all  Intents  and  pur- 
poses a  justice  of  the  peace  as  to  all  criminal 
matters  coming  before  him  under  the  Penal 
Code,  and  when  acting  In  cases  und^  such 
Code  he  has  a  right  to  charge  the  county  and 
receive  for  his  services  such  fees  as  are  al- 
lowed by  law  to  justices  of  the  peace  In  the 
county  for  like  services.  By  parity  of  reason- 
ing It  may  be  said  that,  when  the  legislature 
fixed  the  marshal's  fees  for  services  "other 
than  [those  earned  In]  the  recorder's  cotu-t  of 
such  city,"  It  had  In  view  the  recorder's  court 
as  a  local  city  court,  with  Jurisdiction  to  hear 
and  determine  cases  arising  under  city  ordi- 
nances, and  not  to  the  recorder  under  his  ju- 
risdiction as  a  justice  of  the  peace  arising 
under  the  laws  of  the  state,  with  all  the  pow- 
ers of  a  justice  of  the  peace  and  magistrate. 
There  is  no  good  reason  why  the  several  cities 
of  the  fifth  and  sixth  classes  should  pay  for 
the  services  of  recorders  and  marshals,  when, 
■8  justices  of  the  peace  and  constables,  they 
are  engaged  in  disposing  of  the  criminal  busi- 
ness of  the  state,  the  cost  of  which  devolves 
npon  the  several  counties  In  which  such  cities 
•re  located.  St.  1S03,  p.  Sll.  In  Sonoma  Co. 
T.  City  of  Santa  Kosa,  102  Cal.  420,  36  Pac. 
810,  it  was  said,  in  substance,  that  it  Is  the 
policy  of  our  frame  of  government  to  localize 
as  far  as  can  be  reasonably  done,  not  only 
the  power  but  the  expense  of  government,  so 
that  the  expense  of  the  county  government 
should  be  borne  by  the  whole  county,  and  the 
expense  of  the  city  government  by  the  city, 
and  that,  where  the  language  of  the  charter 
Is  doubtful.  It  ought  to  be  construed  with  an 
eye  to  carrying  out  and  maintaining  this  car- 
dinal distinction.  Our  view  in  holding,  as  we 
do,  that  the  fees  In  question  earned  by  the 
marshal  In  vindication  of  the  laws  of  the  state 
in  cases  pending  in  the  court  of  the  recorder 
while  that  oBIcer  Is  acting  as  a  justice  of  the 
peace  are  county  charges,  gives  force  and  ef- 
fect to  the  distinction  enunciated  In  Sonoma 
Co.  ▼.  City  of  Santa  Rosa,  supra.  We  reo- 
iMnmend  that  the  Judgment  be  affirmed. 

We  concur:   BELCHEB,  a;  HATNES,  0. 

PER  CURIAM.  For  the  reasons  given  !u 
the  foregoing  ophdon  the  judgment  Is  affirmed. 

{5  Cat  Unrep.  678) 

In  re  MEADE'S  EST ATB.    (S.  F.  753.) 
(Sapreme  Court  of  California.    May  27,  1S87.) 
▲rrsAL — Partt  Aookieved  —  Appbaranob — Ao- 

TBOKITT  OF   AtTOBNST— PSEgUMPTlON. 

1.  ▲  person  whom  the  record  shows  to  be  a 
party  aggrieved  may  appeal,  though  he  baa  not 
prenoauy  appeared  In  the  caaa. 


2.  On  appeal  it  wfll  be  presomed  Q>at  api^ 
lant's  attorney  had  authority  to  appear  for  him, 
from  the  mere  fact  that  he  assumes  to  do  so. 

In  bank.  Appeal  from  superior  court,  San- 
ta Clara  county;  John  Reynolds,  Judge. 

Appeal  from  an  order  In  the  matter  of  the 
estate  of  Kuthanasia  S.  Meade,  deceased. 
On  motion  to  dismiss  the  appeal.     Denied. 

Charles  Clark,  for  appellant  Nicholas 
Bowden,  for  respondent. 

PER  CURIAM.  This  Is  a  motion  to  dis- 
miss an  appeal.  In  which  the  moving  party 
denies  the  right  of  the  appellant  to  appeal, 
and  the  right  of  the  attorney  who  gave  the 
notice  as  attorney  for  appellant  to  act  as 
such.  Affidavits  were  filed  showing  that  the 
appellant  had  never  appeared  in  the  pro- 
Imte  court  at  all,  and,  of  course,  had  no  at- 
torney of  record.  It  does  appear,  however, 
from  the  record,  that  the  appellant  Is  a 
party  aggrieved  by  the  order. 

We  must  presume  that  the  attorney  had 
authority  to  appear  for  and  represent  the  ap- 
pellant, from  the  mere  fact  that  he  assumes 
to  do  so.  A  person  whom  the  record  shows 
to  be  a  party  aggrieved  may  appeal,  al- 
though be  has  not  previously  appeared  In 
the  case.  We  will  not  consider  upon  this 
motion  whether  the  alleged  will  was  such,  or 
did,  if  probated,  confer  any  rights  upon  ap- 
pellant These  ixtlnts  involve  the  merits  of 
the  appeal.     Motion  denied. 


017  Cal.  22«) 
BUTLER  V.  SOULB  et  aL    (S.  F.  970.)« 
(Supreme  Court  of  California.     Jane  0,  1897.) 

APPEAI.— Ffl.IXO    TllASSOKIPT. 

Under  Snp.  Ct.  Rule  2.  re<i"'ring  nppellant  t« 
file  a  transcript  within  40  days  after  tlie  appeal  la 
perfected,  when  an  npi)eal  from  tlie  judgment  la 
taken  at  the  same  time  with  an  appeal  from  an 
order  made  after  judgment,  though  both  appeals 
may  be  considered  upon  tlie  same  transcript,  the 
time  for  filing  the  transcript  upon  the  appeal  from 
the  judgment  is  not  extended  until  the  settlement 
of  the  bill  of  exceptions  taken  upon  the  order 
appealed  from. 

Department  1.  Appeal  from  superior  court 
city  and  county  of  San  Francisco;  James  M. 
Seawell,  Judge. 

Original  motion  by  Butler,  respondent  to 
dismiss  appeal  of  Sonle  and  others.  Sus- 
tained. 

Robert  Ash,  for  appellants.  Joseph  Hutch- 
inson, for  respondent 

PER  CURIAM.  Judgment  in  this  action 
was  entered  by  default  April  6,  1896.  Janu- 
ary 29,  1897,  a  motion  to  set  aside  the  judg- 
ment was  made  on  behalf  of  the  defendants, 
and  was  denied  February  ISth.  April  5th  an 
appeal  was  taken  from  the  judgment,  and  also 
from  the  order  denying  the  motion  to  set  it 
asid&  No  transcript  having  been  filed  In  this 
court,  the  respondent,  on  May  22d,  gave  no- 
tice of  the  present  motion  to  dismiss  the  ap- 
peal from  the  judgment  for  failure  tu  file  a 

t  Rehearing  denied.  /-rl/-. 
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transcript  within  40  days  after  the  appeal 
was  taken.  In  reply  thereto  the  appellants 
have  filed  an  affidavit,  from  which  it  appears 
that  at  the  time  the  notice  of  the  motion  was 
served  there  was  i)endlDK  before  the  Judge 
for  settlement  a  bill  of  exceptions  upon  the 
order  denying  the  motion  to  vacate  the  Judg- 
ment Rule  2  of  this  court  requires  the  ap- 
pellant to  file  a  transcript  of  the  record  to  be 
used  upon  the  appeal  "within  forty  days  after 
the  appeal  is  perfected  and  the  bill  of  excep- 
tions and  the  statement  (If  there  be  any)  are 
settled."  The  practice  is  common,  and  is  rec- 
ognized by  this  court,  when  several  appeals 
In  the  same  action  can  be  reviewed  upon  a 
single  record,  whether  such  appeals  are  taken 
separately  or  by  the  same  notice,  to  file  a 
single  transcript  upon  which  all  of  the  ap- 
peals may  be  considered.  This  practice  does 
not,  however,  obviate  the  necessity  of  comply- 
ing with  the  above  rule.  The  bill  of  excep- 
tions therein  referred  to  is  that  which  is  ap- 
plicable to  the  matter  appealed  from  (Buck- 
ley V.  Althorf,  8«  Cal.  643,  25  Pac.  134);  and 
when  an  appeal  from  the  judgment  is  taken 
at  the  same  time  with  an  appeal  from  an  or- 
der made  after  Judgment,  although  both  ap- 
peals may  be  considered  upon  the  same  tran- 
script, the  time  for  filing  the  transcript  upon 
the  appeal  from  the  Judgment  Is  not  extended 
until  the  settlement  of  a  bill  of  exceptions 
taken  upon  the  order  appealed  from.  The 
appeal  from  the  Judgment  is  dismlKsed. 


i  Cal.  Unrep.  Vn 

WILLEFORD  v.  BELL.     (Sac.  151.) 

(Supreme  Court  of  California.     May  28,  1897.) 

Mining  —  Locatiso  Claim —  Notice  —  Owkction 
TO  EVIOKXCE— Hahmi.ess    Euhok. 

1.  If  one  first  discovering  a  vein  or  lode  does 
not  make  a  valid  location  thereon,  another  may 
make  such  location. 

2.  Locution  of  a  niininR  claim  is  invalid  if  not 
"distinctly  marked  on  tlie  pround,  so  that  its 
boundarioR  can  be  readily  traced,"  as  required 
by  Rev.  St.  U.  S.  S  2:{'J(). 

3.  It  being  provided  by  Rev.  St.  U.  S.  |  2324, 
only  what  "all  records  of  mining  claims  *  *  • 
shall  contain,"  it  is  not  necessary,  in  the  ab- 
sence of  local  rules  or  customs,  for  one  asserting 
a  location  to  prove  the  notice  posted  on  the  claim, 
but  merely  the  recorded  notice,  which  he  may 
do  by  a  copy. 

4.  Permitting  a  witness  to  l>e  asked  on  cross- 
examinntion  whether  he  had  not,  at  the  adjcnrn- 
ment  after  his  examination  in  chief,  made  a 
certain  statement  to  a  certain  person,  if  error,  is 
hnmilcHB,  there  having  been  no  attempt  to  prove 
that  his  answer,  "No,"  was  not  the  truth. 

5.  Objection  that  evidence  was  inadmissible, 
not  having  been  made  when  it  was  offered,  is 
waived. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court.  Placer  county; 
J.  K.  Prewett,  Judge. 

.U'tion  by  C.  A.  Wlileford  against  A.  O. 
Bell.  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

B.  P.  Myres  and  Ben.  P.  Tabor,  for  appel- 
lant.   John  M.  Fulweiler,  for  respondent 


BELCHER,  C.  This  Is  an  action  to  quiet 
the  plaintiff's  title  to  a  quartz-mining  claim, 
which  Is  descrilied  by  metes  and  bounds, 
and  as  being  1,500  feet  long  and  600  feet 
wide,  and  called  the  "Starlight  Quartz 
Mine."  The  complaint  is  in  the  usual  form, 
averring  that  the  plaintiff  Is  the  owner  and 
in  possession  of  the  said  mine,  and  that  the 
defendant  claims  some  right,  interest,  and 
estate  therein,  but  that  he  has  no  such  right 
title.  Interest,  or  estate  whatsoever.  The  de- 
fendant, by  his  answer,  disclaims  having  any 
right,  title,  claim,  or  interest  in  or  to  the 
land  described  in  the  complaint,  except  to 
so  much  thereof  as  is  included  within  cer- 
tain described  boundaries,  and  called  the 
"Northern  Light  Mine."  The  boundaries 
mentioned  are  six  courses,  extending  from  a 
fixed  starting  point  to  the  place  of  beginning, 
and  having  the  following  lengths:    268.6  feet, 

956.3  feet  263.3  feet  249.5  feet.  995  feet,  and 

285.4  feet  He  then  denies  that  plaintiff  Is, 
or  ever  was,  the  owner,  In  the  possession  or 
entitled  to  the  possession  of  any  portion  of 
the  said  Northern  Light  Mine;  and  avers  that 
he  is,  and  at  all  the  times  mentioned  In  the 
complaint  was,  the  owner  of,  in  the  posses- 
sion of,  and  entitled  to  the  possession  of.  all 
that  portion  of  the  premises  described  in  the 
complaint,  which  is  Included  within  the 
iMwndarles  of  the  said  Xortiiorn  Light  Mine. 
Wherefore  he  prays  that  plaintiff  take  noth- 
ing by  his  suit,  and  that  he  have  Judgment 
for  his  costs. 

At  the  commencement  of  the  trial,  on  de- 
mand of  defendant,  a  Jury  was  impaneled  to 
try  special  Issues,  and  the  following  ques- 
tions were  sulimltted,  and  answers  returned: 
(1)  "Whicli  party  (If  either)  was  the  first  to 
discover  a  ledge,  vein,  or  lode  bearing  gold  In 
the  premises  in  question?"  Answer:  "De- 
fendant." (2)  "Did  tlie  plaintiff  and  his  co- 
locators  discover  a  ledge,  vein,  or  lode  bear- 
ing gold,  within  the  limits  of  their  claim,  be- 
fore making  their  location?"  Answer:  "Yes." 
(8)  "Did  the  defendant.  Bell,  at  any  time  be- 
fore Kol>iimry  28,  180.",  mark  his  location  on 
tlio  ground  so  that  its  boundaries  could  be 
readily  traced?"  Answer:  "So."  (4)  "Did 
the  defendant.  Bell,  prior  to  the  location  of 
plaintiff,  discover  a  ledge,  vein,  or  lode  bear- 
ing gold  within  the  limits  of  this  claim?" 
Answer:  "Yes."  After  these  answers  were 
returned,  and  before  Judgment,  defendant 
moved  the  court  to  disregard  the  second  and 
third  findings  of  the  Jury,  upon  the  grounds: 
(1)  That  the  second  finding  Is  inconsistent 
with  the  first  and  fourth  findings,  and  Is  not 
sustained  by  the  evidence;  (2)  that  the  third 
finding  is  not  sustained  by  the  evidence,  but 
is  contrary  thereto.  Tlie  court  denied  the 
motion,  and  thereupon  made  and  filed  Its 
findings  of  the  facts  Invoh'od  In  the  case  as 
follows:  That  both  plaintiff  and  defendant 
were  native-born  citizens  of  the  United 
States,  and  as  such  qualified  to  locate  and 
hold  mining  claims  on  tlic  public  mineral 
lands  of  the  United  States.     "That  on  the 
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27th  day  of  February,  1895,  the  plaintiff  dis- 
covered what  was  called  by  him  the  Star- 
light quartz  ledge,  lode,  or  vein  bearing  gold, 
within  the  limits  of  what  is  mentioned  and 
described  in  the  complaint  as  the  'Starlight 
Quartz  Mine.'  That  on  the  28th  day  of  Feb- 
mary,  1805,  the  plaintiff  and  his  co-locators 
located  the  said  Starlight  Quartz  Mine  by 
posting  notices  thereon,  claiming  fifteen  hun- 
dred linear  feet  of  the  lode  and  surface 
ground  as  set  out  In  complaint,  and  distinct- 
ly marked  the  said  mining  claim  on  the 
ground  so  that  its  boundaries  could  be  readi- 
ly traced,  and  entered  into  the  possession 
thereof.  That  prior  to  the  27th  day  of  Feb- 
ruary, 1885,  the  defendant  discovered  a 
quartz  lode  or  vein  bearing  gold  on  the  land 
within  the  limits  of  what  is  now  called  the 
'Starlight  Quartz  Mine,'  and  which  defendant 
called  the  'Northern  Light  Mine,'  which  said 
lode  or  vein  is  presumed  to  be  the  same  lode 
or  vein  thereafter  discovered  and  located  by 
the  plaintiff.  That  between  the  10th  and 
15th  days  of  August,  1894,  the  defendant 
posted  a  notice  on  the  southwesterly  end  of 
what  he  called  the  'Northern  Light  Mine,' 
near  what  he  presumed  to  be  the  ledge, 
claiming  fifteen  hundred  linear  feet  of  the 
ledge  and  six  hundred  feet  In  width  on  each 
cide  of  the  middle  of  the  lode,  but  the  de- 
fendant did  not  distinctly  marlt  the  said 
claim  on  the  ground,  so  that  its  boundaries 
could  be  readily  traced,  either  at  the  time 
of  posting  said  notice,  or  at  any  time  prior  to 
the  28th  day  of  February,  1895,  or  before  the 
plaintiff  located  the  said  Starlight  Quartz 
Mine."  And  as  conclusions  of  law  the  court 
found  that  on  the  28th  day  of  February, 
1895,  the  plaintiff  was,  and  ever  since  has 
been,  the  owner.  In  possession  and  entitled 
to  the  possession,  of  the  qutjrtz-minlng  claim 
described  in  the  complaint;  that  the  adverse 
claim  of  defendant  In  and  to  the  said  land 
and  premises  was  without  any  right  what- 
ever; and  that  plaintiff  was  entitled  to  have 
his  claim  and  right  to  the  said  premises 
quieted  as  against  the  defendant.  A  Judg- 
ment and  decree  was  accordingly  entered  as 
prayed  for,  from  which,  and  from  an  order 
denying  his  motion  for  a  new  trial,  defend- 
ant appeals. 

The  land  in  controversy  Is  public  mineral 
land  of  the  United  States,  and  both  parties 
ciaim  It  under  locations  made  by  them,  or 
attempted  to  be  made,  under  and  In  accord- 
ance with  the  provisions  of  the  United  States 
statutes.  No  local  rules  or  customs  were 
shown  to  exist,  and  the  principal  question  is, 
was  the  defendant's  location,  which  was 
prior  in  time  to  plaintiff's,  sufficient  to  meet 
the  requirements  of  the  law?  The  statute 
provides,  among  other  things,  tliat  "no  loca- 
tion of  a  mining  claim  shall  t)e  made  until 
the  discovery  of  the  vein  or  lode  within  the 
limits  of  the  claim  located"  (Rev.  St.  U.  S. 
f  2320):  and  also  that:  "The  location  must 
be  distinctly  marked  on  the  ground  so  that 
its  bouudai'ies  can  be  readily  traced.   All  rec- 


ords of  mining  claims  hereafter  made  shall 
contain  the  name  or  names  of  the  locators, 
the  date  of  the  location  and  such  a  descrip- 
tion of  the  claim  or  claims  located  by  refer- 
ence to  some  natural  object  or  permanent 
monument  as  will  Identify  the  claim."  Id. 
i  2324. 

1.  Appellant  contends  that  the  findings  of 
the  Jury  and  court  aa  to  the  discovery  of  the 
vein  or  lode  by  the  plaintiff  before  making 
his  location,  and  as  to  the  failure  of  the  de- 
fendant to  distinctly  mark  his  location  on  the 
ground  so  that  its  boundaries  could  be  readily 
traced,  were  not  Justified  by  the  evidence,  and 
hence  his  motion  for  new  trial  should  have 
been  granted.  Wlthaut  reviewing  and  setting 
out  the  testimony  bearing  upon  these  ques- 
tions, we  deem  It  enough  to  say  that  the  evi- 
dence Introduced  and  relied  upon  by  the  plain- 
tiff was,  In  our  opinion,  quite  sufficient  to  Jus- 
tify and  sustain  the  findings  complained  of. 
And,  though  this  evidence  conflicted  with  that 
Introduced  by  defendant,  the  well-settled  rule 
In  such  cases  must  control  hi  this  court.  It 
should  be  noted,  however,  In  this  connection, 
tliat  the  notice  of  location  posted  and  filed  for 
record  In  the  county  recorder's  office  by  de- 
fendant was  not  so  drawn  as  to  afford  any 
assistance  to  one  seeking  to  trace  out  the 
boundaries  of  the  location,  since  it  stated  that 
defendant  had  located  and  claimed  "fifteen 
hjindred  linear  feet  along  the  course  of  this 
lead,  lode,  or  vein  of  mineral-bearing  quartz, 
and  six  hundred  feet  in  width  on  each  side  of 
the  middle  of  said  lead,  lode  or  vein,"  etc., 
while  the  location,  as  described  In  the  answer, 
was  less  than  1,000  feet  locg  and  less  than 
600  feet  in  width. 

2.  Appellant  further  contends  that  during 
the  progress  of  the  trial  the  court  committed 
several  errors  of  law  which  were  prejudicial 
to  his  side  of  the  case.  The  first  point  made 
under  this  head  is  that  the  court  erred  In  re- 
fusing to  disregard  the  second  finding  of  the 
Jury,  upon  the  ground  that  it  was  Inconsistent 
with  the  first  and  fourth  findings.  Waiving 
the  question  whether,  under  the  Issues  raised 
by  the  answer,  the  verdict  of  the  Jury  was 
merely  advisory  to  the  court,  and  could  be 
adopted  or  disregarded  at  Its  pleasure,  or 
whether  it  could  only  be  set  aside  on  motion 
for  new  trial,  still  we  fall  to  see  any  Irreconci- 
lable inconsistency  In  the  findings  referred  to. 
The  fact  that  defendant  "was  the  first  to  dis- 
cover a  ledge,  vein,  or  lode  bearing  gold  on  the 
premises  in  question,"  and  that  he  made  this 
discovery  "prior  to  the  location  of  plaintiff," 
was  not  inconsistent  with  the  fact  that  plain- 
tiff and  his  co-locators  discovered  "a  ledge, 
vein,  or  lode  bearing  gold  within  the  limits  of 
their  claim  before  making  their  loaition." 
Both  parties  may  have  discovered  the  same 
lode,  but  in  different  places;  and  the  testimony 
tended  to  show  that  they  did  so  discover  it. 
Under  the  statute  it  can  make  no  difference 
wliich  party  made  the  first  discovery,  so  long 
as  it  was  in  fact  made  l)efore  plaintiff  made 
his  location.    Besides,  appellant  was  not  ag- 
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grieve  J  by  the  finding  complained  of,  since, 
though  he  was  the  first  to  discover  the  lode, 
he  failed  to  make  a  valid  location  thereon,  and 
left  It  subject  to  location  by  any  other  com- 
petent person. 

The  next  point  Is  that  the  court  erred  In  giv- 
ing to  the  jury  an  instruction  which  reads  as 
follows:  "The  Jury  are  instructed  by  the 
court  that  the  mining  claim  of  the  defendant, 
in  order  to  be  valid,  must  have  been  distinctly 
marked  upon  the  ground  so  that  Its  bound- 
aries could  be  readily  traced,  on  or  before  the 
28th  day  of  February,  1895.  The  law  requires 
this  marking  of  the  claim  upon  the  ground  to 
be  done  in  such  a  mann»  that  any  person  of 
reasonable  Intelligence  may  go  upon  the 
ground,  and  readily  trace  the  claim  out,  and 
readily  find  the  boimdaries  and  limits  of  the 
claim  without  Instructions,  advice,  or  informa- 
tion from  any  one  or  thing  other  than  the 
marking  upon  the  ground,  and  it  is  not  neces- 
sary or  required  that  such  a  person  sliall  have 
a  copy  of  the  notice  of  location  or  necessarily 
use  It  In  the  tracing  the  boundaries  of  the 
claim,  but  where  such  notice  is  posted  upon 
the  claim,  and  constitutes  a  part  of  the  mark- 
ing of  such  claim  upon  the  ground,  it  may  l>e 
v.sfd  as  a  part  of  the  means  by  which  the 
Ixmndarles  of  the  claim  can  be  traced;  and  if 
you  believe  from  the  evidence  that  the  defend- 
ant prior  to  the  28th  day  of  February,  1895. 
failed  to  80  mark  his  claim  upon  the  ground 
so  that  any  person  of  reasonable  Intelligence 
<-t)uld  go  upon  the  ground,  either  with  or  with- 
out a  copy  of  the  notice  of  location,  and 
readily  trace  the  claim  out,  and  find  its  bound- 
arUs  and  Umlts,  your  verdict  should  be  to  tiie 
effect  that  his  claim  was  not  so  marked  on  the 
ground  tliat  its  boundaries  could  be  readily 
traced."  We  see  no  error  in  tlie  instru-tlon 
as  given.  It  seems  to  state  the  law  ivppllcal)le 
to  the  question  in  hand  quite  clearly  and  cor- 
rectly. 

The  next  point  Is  that  the  court  erred  in 
overruling  defendant's  objection  to  the  intro- 
duction In  evidence  of  a  copy  of  plaint IBTs  re- 
corded notice  of  location,  as  a  copy  of  the  no- 
tice posted  on  the  claim,  upon  the  ground  that 
the  original  should  have  been  produceil,  or  its 
loss  or  destruction  shown.  It  was  admitted 
by  counsel  for  defendant  that  plaintifTs  loca- 
tion was  properly  staked  out,  and  It  was 
proved  that  the  notice  was  posted  on  the 
claim,  and  recorded.  The  statute  provided 
only  as  to  what  "all  records  of  mining  claims 
hereafter  made  shall  contain,"  and,  as  no  local 
rules  or  customs  were  shown  to  exist,  it  was 
not  necessary  to  Introduce  or  prove  the  posted 
notice.  It  was  proper,  however,  to  prove  the 
recorded  notice,  and  for  that  pun'ose  the  copy 
was  offered  and  received;  and  In  this  there 
was  clearly  no  error. 

The  next  point  is  tliat  the  court  erred  In  ad- 
mitting certain  evidence  offered  by  the  plain- 
tiff In  rebuttal.  The  evidence  oi)Jected  to 
tended  to  contradict  to  some  extent  the  evi- 
dence introduced  by  defendant  to  show  his 
prior  discovery  of  gold  in  the  ledge  or  lode  in 


controversy.  We  think  the  evidence  offered 
was  admissible  in  rebuttal,  and  that  the  ob- 
jection to  it  was  properly  overruled. 

The  next  point  is  that  tne  court  erred  in  al- 
lowing plaintiff  to  Introduce  evidence  for  the 
purpose  of  impeaching  Benjamin  Bell,  a  wit- 
ness for  defendant.  The  witness  had  testified 
as  to  the  discovery  of  gold  In  the  Northern 
Light  Mine,  and  the  location  thereof  by  de- 
fendant. A  day  or  two  later  he  was  recalled, 
and  asked  by  counsel  for  plaintiff  If  he  did 
not,  immediately  after  the  adjournment  of 
court  upon  that  day,  at  a  time  and  place  nam- 
ed, make  a  certain  statement  to  Mr.  J.  W.  Bige- 
low,  and  answered,  "No,  sir."  He  was  then 
asked  if  he  did  not,  right  away  after  the  ad- 
journment, make  a  certain  statement  to  Mr. 
Willeford.  To  this  last  question  counsel  for 
defendant  objected,  upon  the  ground  that  It 
was  hrelevant.  Immaterial,  and  not  in  cross- 
examination,  and  was  an  attempt  to  lmi>each 
the  witness  In  regard  to  an  immaterial  and  col- 
lateral matter.  The  court  overruled  the  db- 
jection,  and  the  witness  answered,  "No,  sir." 
Afterwards,  in  rebuttal,  plaintiff  called  Blge- 
low  as  a  witness,  and  proved  by  him,  without 
any  objection  or  exception,  so  far  as  the  rec- 
ord shows,  that  Bell  did  make  the  statement 
to  him  which  he  had  denied  having  made.  In 
all  this  we  see  no  material  error.  There  was 
no  attempt  to  prove  that  Bell  did  not  answer 
truly  as  to  the  statement  which  It  was  as- 
sumed ho  had  made  to  Willeford,  and.  If  the 
cviilence  sotight  to  be  elicited  as  to  the  state- 
ment ni;iiIo  l)y  him  to  Bigclow  was  deemed  In- 
ndmlssiltle.  It  should  have  been  objected  to  at 
the  time  It  was  offereO-  No  s\ic-h  objection 
having  l)<>en  made,  the  point  tiiat  it  was  inad- 
nii>sil)le  cannot  now  be  considered. 

The  other  points  raised  and  discussed  by 
counsel  do  not  require  special  notice.  The 
Jiuijnnent  and  order  appealed  from  should  be 
aliii-niod. 

We  concur:    SEARLS,  C;  BRITT,  0. 

PER  CTTRIAM.  For  the  reasons  given  In 
the  forcffoing  opinion,  the  judgment  and  order 
appealed  from  are  afllnncd. 


117  Cat.  Its 
TULARE  COUNTY  v,  KINGS  COUNTY. 
(Sac,  221.) 

(Supreme  Court  of  California.     May  28,  1897.) 

CouNTiBS— Divisions— Ai'POKTioNMENT  of  Debt — 
Kemkdy. 

1.  Const,  art.  11,  §  3,  providing  that  every 
county  created  out  of  another  county  sbail  be  lia- 
ble for  a  just  proportion  of  the  existing  debts 
of  such  county,  does  not  empower  the  courts  to 
determine  such  proi)ortion;  but  It  is  for  the  ieg- 
isluture  to  do  tiiia,  or  determine  the  basis  there- 
for. 

2.  Civ.  Code.  {  1432,  providing  that  a  party  to 
a  joint  oliliKution,  who  satisfies  more  than  his 
share  of  tiie  cinim,  may  require  contribution  from 
the  others,  does  not  niitliorize  a  county,  on  pay- 
inpt  its  ImukIs,  (then  before  another  county  was 
created  out  of  it,  to  compel  contribution  liy  the 
other  county;  no  duty  to  pay  or  contribute  to  ex- 
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bting  Indebtedneas  being  impoBcd  on  the  other 
eonntr  by  the  act  cpeatins  it. 

3.  A  county  is  not  surety  for  a  county  created 
ODt  of  it,  as  to  bonds  given  by  it  liefore  such 
creation,  so  as  to  make  applicable  CiT.  Code,  { 
2^7,  relating  to  the  oblif::ition  of  a  principal 
where  the  surety  satisSes  the  obligation. 

4.  Civ.  Code,  i  3523,  declaring  that  for  every 
wrong  there  is  a  remedy,  does  not  permit  of  a 
remedy  through  the  ooorts  when  it  is  with  the 
legislatare. 

Commissioners'  decision.  Depurtment  1.  Ap- 
peal from  superior  court.  Kings  county;  Stan- 
ton Ij.  Carter,  Judge. 

Action  by  Tulare  county  against  Kings  comi- 
ty. Judgment  for  defendant  Plaintiff  ap- 
peal!.   Affirmed. 

Power  &  Alford  and  Lamberson  &  Mlddle- 
coff,  for  appellant  M.  L.  Short,  for  respond- 
ent 

CHIPMAN,  O.  This  Is  an  action  brought 
by  plaintiff  against  defendant  to  enforce  a 
claim  for  a  portion  of  the  bonded  debt  of 
plaintiff.  The  complaint  alleges  that,  by  act 
of  the  legislature  (St  1875-76,  p.  26),  plaintiff 
was  authorized  to  Issue,  and  did  issue,  $75,- 
000  of  bonds  to  build  a  courthouse,  and  by  an- 
other act  (St  1877-78,  p.  108)  It  was  author- 
ized to  issue,  and  did  Issue,  road  bonds  to 
the  amount  of  $31,000;  that  by  act  of  the  leg- 
islature (St  1893,  p.  176)  the  county  of  Kings 
(defendant)  was  created  wholly  out  of  Tulare 
county  (plaintiff),  and  was  fully  established 
May  29.  1893;  that  on  this  last  date  there 
were  outstanding  $22,000  of  said  courthouse 
and  $5,000  of  said  road  bonds;  that  between 
May  29,  1893,  and  September  18, 1895,  ptaintlff 
paid  on  account  of  said  bonds  $14,472.46;  that 
taking  the  assessment  rolls  of  the  two  counties 
as  a  basis  of  computation,  the  amount  or  pro- 
portion due  from  defendant  was  $4,615.22, 
which,  with  Interest  added,  would  make  $5,- 
049.61  due  on  October  11,  1895;  that  on  the 
last-named  day,  plaintiff  presented  Its  claim 
to  the  board  of  supervisors  of  Kings  cotmty 
(defendant)  for  said  sum,  which  was  rejected 
on  November  7,  1895.  and  on  November  23, 
1895,  plaintiff  commenced  this  action  to  re- 
coTer  said  sum.  Defendant  demurred  on  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action,  which 
demurrer  the  court  sustained,  and,  plaintiff  de- 
clining to  amend,  gave  judgment  for  defendant 
for  costs,  and  plaintiff  appeals  from  this  judg- 
ment Plaintiff  presents  several  points  on 
which  it  relies,  which  will  be  noticed  in  the  <m>- 
der  presented. 

1.  The  defendant  is  liable  under  the  consti- 
tution, and  this  liability  Is  absolute. 

The  act  creating  Kings  county  (St  1893,  p. 
176)  made  no  provision  concerning  the  debts 
of  Tulare  cotmty  existing  at  the  time  of  dlvl- 
slon.  It  Is  claimed,  however,  that  by  section 
3,  art  11,  of  our  state  constitution,  the  law  of 
the  state  was  established,  fixing  the  amount 
which  a  new  county  should  pay  of  the  indebt- 
edness of  the  old  county,  and  that  this  provi- 
sion of  the  constitution  is  self-executing.  The 
iectiou  reads  as  ftdlows:  "£ivery  county  which 


shall  be  enlarged  or  created  from  territory  tak' 
en  from  another  county  m  counties  shall  be 
liable  for  a  just  proportion  of  the  existing 
debts  and  liabilities  of  the  county  or  counties 
from   which   such   territory  shall  be  taken." 
The  contention  of  plaintiff  is  that  by  the  su- 
preme law  of  the  state,  it  has  been  declared 
that  the  new  county  shall  pay  a  just  proportion 
ot  the  debts  of  the  old  county,  and  It  is  left 
with  the  courts  to  determine  what  that  Just 
proportion  may  lie  In  a  case  presented.    In  oth- 
er words,  it  is  denied  that  the  legislature  has 
any  power  to  apportion  the  indebtedness,  but 
that  the  question  as  to  how  much  this  just  pro- 
portion will  amount  to  la  purely  judicial.    On 
the  other  hand,  defendant  contends  that  the 
sole  question  is  whether  the  action  will  lie 
against  defendant  the  legislature  having  fail- 
ed to  provide  in  the  act  creating  Kings  county 
for  the  apportionment  of  the  public  property 
and  debts  of  the  county  of  Tulare.     If  it  be 
true,  as  plaintiff  contends,  that  the  constitution 
has  exhausted  the  legislative  function.  In  de- 
claring that  the  new  county  shall  pay  Its  just 
proportion  of  the  debts  of  the  old  county,  and 
that  it  remains  only  for  the  courts  to  ascer- 
tain this  proportion,  I  can  see  how  the  com- 
plaint might  state  a  cause  of  action.     But  is 
this  true?    The  provision,  In  my  opinion,  is 
nothing  more  than  a  restriction  upon  the  legis- 
lative power  to  compel  it  to  provide  for  the 
payment  of  a  Just  proportion  of  the  debt  of 
the  old  by  the  new  county  whenever  In  its 
judgment  such  payment  should  be  made.     We 
had  no  such  provision  In  the  old  constitution, 
but  the  legislature  frequently    exercised   the 
power,  and  it  was  upheld.     Los  Angeles  Co.  v. 
Orange  Co.,  97  Cal.  329,  32  Pac.  316,  and  cases 
cited.     The  power  to  subdivide  counties,  or 
to  create  new  counties,  resides  In  the  leglsla* 
ture,  and  nowhere  else.     The  exercise  of  this 
power  In  the  case  before  us  is  not  questioned. 
In  adopting  the  new  cmistitutlon  the  people 
undertook  to  place  certain  limitations  upon 
this  power.     Section  8  of  artlde  11  provides 
that:     "No  new  county  shall  be  established 
which  shall  reduce  any  county  to  a  population 
of  less  than  eight  thousand;    nor  shall  a  new 
county  be  formed  containing  a  less  population 
than  five  thousand;   nor  shall  any  line  thereof 
pass  within  five  miles  of  the  county  seat  of  any 
county  proposed  to  be  divided.     Every  county 
which  shall  be  enlarged  or  created  from  terri- 
tory taken  from  any  other  county  or  counties 
shall  be  liable  for  a  Just  proportion  of  the  ex- 
isting debts  and  liabilities  of  the  county  or 
counties  fwMn  which  such  territory  shall  be  tak- 
en."    There  is  here  no  enlargement  or  grant 
of  power.     That  was  not  necessary.     The  pur- 
pose of  the  provision,  on  the  contrary,  was  in- 
tended, I  think,  as  restrictive  of,  and  a  limita- 
tion upon,  the  power.    But  the  power  still  re- 
mained with  the  legislature.     No  part  of  it  was 
intended  to  be  devolved  upon  the  Judicial  de- 
partment   The  question  of  adjusting  the  debts 
of  the  old  county  was  one  involved  in  the  very 
act  of  creating  the  new.    The  whole  subject 
of  the  wisdom  and  expediency  of  creating  the 
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new  county  is  a  matter  addressed  to  the  legis- 
lature. The  question  of  what,  If  any,  propor- 
tion of  the  debts  of  the  old  should  be  paid  by 
the  new  county,  with  all  other  questions  con- 
cerning division.  Is  with  the  legislature.  If  the 
legislature  deemed  It  Just  that  some  proportion 
•  f  the  debt  of  the  old  should  be  paid  by  the 
r.ew  count}-,  and  could  not  itself  fix  that  pro- 
j  ( rtlcu,  it  could  provide  the  machinery  by 
v>  I'.lcli  this  proportion  could  be  ascertained  by 
llie  (ourts  or  by  commissionerss.  and  the  basis 
I  pon  which  to  lualve  the  computation.  The 
<  .iniiilaiut  shows  that  certain  sums  were  paid 
tut  by  plaliitiir  iu  three  different  years,  and 
for  each  year  the  ijroportlmi  of  defendant's  lia- 
bility is  fixed  by  tiikiug  the  assessed  valuation 
of  the  property  of  each  county  for  that  year, 
and  charging  defendant  a  proportion  of  the 
whole  amount  paid  on  the  debt,  In  the  ratio 
the  assessment  in  the  new  county  bears  to  that 
of  the  old.  So  far  as  any  authority  for  taking 
this  basis  of  settlement  is  concerned,  it  is  ar- 
bitrary, and  without  any  constitutional  or  leg- 
islative warrant.  A  large  part  of  the  debt  was 
incurred  for  building  a  courthouse  which  re- 
mained In  Tuhire  county.  The  U^lslature  may 
have  thought  it  Inequitable  to  p".ace  any  por- 
tion of  this  burden  on  the  new  county,  as  it 
would  have  to  build  one  for  Its  own  uses.  Pos- 
sibly the  road  bonds  were  for  expenditures  on 
roads  wholly  within  the  remaining  territory  of 
Tulare  county.  These  considerations,  with  all 
others  bearing  upon  the  question  of  county 
division,  it  must  be  presumed,  were  brought 
to  the  attention  of  the  legislature. 

In  the  case  of  Bristol  v.  New  Chester,  3  N. 
H.  534,  speaking  of  the  power  to  divide  towns, 
It  was  said  that  the  power  Is  strictly  legisla- 
tive, and  that  the  power  to  prescribe  the  rule 
by  which  a  division  of  the  property  of  the  old 
town  shall  be  divided  is  Incident  to  the  power 
to  divide  the  territory,  and  is  In  its  nature 
purely  legislative.  In  the  case  of  Commission- 
ers of  Laramie  Co.  v.  Commissioners  of  Albany 
Co.,  92  U.  S.  307,  the  principle  stated  in  the 
case  last  cited  Is  approved,  and  it  Is  further 
held  "that.  If  the  legislature  omit  to  make  any 
provision  as  to  the  property  and  the  debts  of 
the  old  county,  the  presumption  must  be  that 
they  did  not  consider  that  any  legislation  In 
the  particular  case  was  necessary.  Where  the 
legislature  does  not  prescribe  any  such  regu- 
lations, the  rule  Is  that  the  old  corporation 
owns  all  the  public  property  within  her  new 
limits,  and  is  responsible  for  all  debts  con- 
tracted by  her  before  the  act  ot  separation 
was  passed.  Old  debts  she  must  pay  without 
any  claim  for  contribution";  citing  numerous 
cases.  See,  also.  Dill.  Mun.  Corp.  §  188. 
Again,  the  constitution  does  not  state  to  whom 
the  liability  for  a  Just  proportion  of  the  debts 
of  the  old  county  shall  be  payable.  It  does 
not  state  when  the  llaliliity  shall  begin  or  end, 
so  as  to  guide  the  courts  In  determining  what 
liabilities  are  to  be  deemed  existing.  It  does 
not  declare  any  rule  by  wiiieh  to  establish  a 
basis  of  ai)i)i)rilonmont,  whether  uiKjn  an  as- 
sessment for  the  year  preceding  the  division, 


or  the  year  of  the  dlv'.^Ion,  or  some  sub?e<>nent 
assessment  to  be  made  for  that  special  pur- 
pose. It  provides  no  machinery  by  which  any 
such  basis  could  be  ascertained  by  the  coxuts. 
It  leaves  the  consideration  of  the  value  of 
the  public  property  remaining  in  the  old  coun- 
ty entirely  out  of  view,  and  this  consideration 
alone  miKht  fully  Justify  the  Imposition  of  the 
entire  debt  of  the  old  county  on  that  county 
alone.  It  would  seem  to  me.  If  the  courts 
should  undertake  to  determine  this  question 
upon  the  authority  of  the  constitution  alone, 
they  would  liave  neither  compass  nor  rudder  by 
which  to  be  guided.  Since  the  new  constitu- 
tion went  into  effect,  there  have  been  five  new 
counties  created,  viz.  Glenn,  Madera,  River- 
side, Orange,  and  Kings.  In  the  acts  creating 
three  of  these  counties,  to  wit,  Ulenn,  Madera, 
and  Kings,  no  provision  was  made  for  pay- 
ment of  any  part  of  the  debts  of  the  old  coun- 
ties. In  the  other  two,  provision  was  made. 
Ilere  Is  a  legislative  construction  given  to  the 
constitution,  which,  while  not  binding  upon 
this  court,  contributes  to  the  correctness  of  the 
position  taken  in  this  opinion. 

But  I  think  the  very  question  has  been  set- 
tled by  this  court  in  Los  Angeles  Co.  v.  Orange 
Co.,  97  Cal.  329.  32  Pac.  310.  Plaintiff-  seeks 
to  avoid  the  result  of  that  case  by  declaring 
it  to  be  dictum  in  so  far  as  It  construes  sec- 
tion 3,  art.  11,  of  the  constitution.  In  this  po- 
sition counsel  are,  I  think,  wholly  mistaken. 
The  point  was  not  so  directly  raised  there  as  it 
Is  here,  and  yet  Its  decision  seems  to  me  to 
have  been  naturally.  If  not  necessarily.  Involv- 
ed. The  act  under  which  Orange  county  was 
carved  out  of  Los  Angeles  provided  that  the 
debts  of  the  old  county  existing  on  tlie  day 
the  act  took  effect  should  be  ascertained  by 
commissioners,  and  paid  proportionately  to  the 
assessed  value  of  the  property  of  the  respec- 
tive counties  of  a  certain  year.  Los  Angeles 
county  claimed  certain  sums  for  expenditures 
after  that  date,  March  11,  1889,  and  up  to  the 
date  of  the  organization  of  the  new  county. 
August  2,  1889.  Payment  was  refused  when 
the  claim  was  presented  to  the  board  of  su- 
pervisors, and  the  action  followed.  The  trial 
court  sustained  a  demurrer  to  the  complaint, 
and  the  Judgment  was  affirmed  here.  The 
learned  Justice,  In  delivering  the  opinion  of  tue 
court,  called  attention  to  the  established  rule 
that,  where  no  provision  Is  made  by  the  legis- 
lature as  to  the  debts  of  the  old  county,  they 
remain  with  the  old  county.  He  then  takes 
up  the  constitutional  provision  In  question,  and 
says:  "The  mode  of  determining  the  'Just 
proportion'  of  the  debts  and  liabilities  for 
which  the  new  county  shall  be  liable  Is  not 
prescribed  in  the  constitution,  but  Is  left  to  the 
determination  of  the  legislature  in  each  par- 
ticular case."  He  points  out  that  the  legisla- 
ture did  provide  a  mode  of  ascertaining  the 
"Just  proportion"  of  the  debts,  by  the  ai)iH)iiit- 
mout  of  commissioners,  and  limited  the  lia- 
bilities to  those  existing  at  the  time  the  act 
took  efTect.  and  he  says:  "As  the  legislature 
could  divide  the  public  property  una  assets 
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of  the  county  In  such  mode  as  It  mignt  choose. 
It  was  competent  for  it  to  fix  upon  a  date 
which  it  might  select  as  the  time  for  ascertain- 
ing their  amount  and  value,  as  well  as  de- 
termining in  connection  therewith  the  'just 
proportion'  of  the  debts  and  liabilities  to  be  as- 
sumed by  the  new  county.  In  the  present 
instance  the  legislature  fixed  the  time  when 
the  act  took  effect  as  the  proper  period  for 
ascertaining  the  amount  of  these  assets  and 
Unbilitles,  and  it  cannot  be  held  that  the  con- 
stitutional provision  was  violated  in  selecting 
tliat  as  the  point  of  time  at  which  to  prop- 
erly determine  what  would  be  a  'Just  propor- 
tion' of  the  debts  and  liabilities  to  be  assumetl 
by  the  new  county."  The  expenditures  for 
which  the  claim  was  made  were  incurred  in 
the  new  county  prior  to  its  organization,  but 
after  the  date  of  the  act,  and  the  commission- 
ers had  reported  these  separately,  with  the  re- 
marlc  "tliat,  ns  a  matter  of  equity,  the  amount 
should  be  refunded  by  Orange  county  to  Los 
Angt'Ies  county."  The  opinion  upon  this  point 
continues:  "The  legislature  may  have  consid- 
ered ttiat  It  would  be  necessary  for  the  coun- 
ty of  Los  Angeles  to  expend  money  for  mu- 
nicipal purposes  within  tills  territory;  and,  as 
it  was  within  its  discretion  to  determine  that 
it  should  bear  the  burden  of  any  of  the  ex- 
penditures which  it  might  thus  make,  the  fact 
that  It  has  made  no  provision  for  its  tdm- 
bursement  is  indicative  that  it  was  not  its  in- 
tention that  it  should  be  reimbursed  therefor.'* 
Now,  this  was  Just  such  a  claim  as  counsel 
for  plaiaUtt  insists  must  be  heard  and  deter- 
mined by  the  judicial  arm  of  government,  and 
that  over  It  tlie  legislature  has  no  Jurisdic- 
tion or  power  whatever.  It  seems  to  me  the 
deci-sion  necessarily  settles  the  very  question 
here,— that  it  Is  a  legislative,  and  not  a  Ju- 
dicial, function.  Upon  plaintiff's  theory,  It 
was  the  duty  of  the  court  to  overrule  the  de- 
murrer, and  proceed  to  hear  and  determine 
what  the  "Just  proportion"  of  the  debt  of 
Los  Angeles  county  was  that  should  be  borne 
by  Orange  county;  but  the  co»u-t  found  no 
cause  of  action  stated,  because  the  legislature 
had  dhsposed  of  it,  and  because  it  was  a  legis- 
lative function,  and  not  a  Judicial  one.  See, 
also.  Orange  Co.  t.  Los  Angeles  Ck>.,  114  Cal. 
300,  4C  Pac.  173. 

2.  PlalnUS  cUUms  that  the  indebtedness 
was  a  joint  obligation  to  the  extent  that  both 
counties  were  liable  to  the  bondholders  for 
that  portion  of  the  bonds  Justly  chargeable  to 
the  territory  comprising  Kings  county,  al- 
though plaintiff  admits  that  Tulare  county  is 
not  relieved,  and  the  bonds  may  be  enforced 
against  Tulare  county  (citing  Hughes  v.  Ew- 
ing,  OS  Cal.  414,  28  Pac.  1(K57;  Bates  v. 
Gregory,  89  Cal.  »87,  2C  Pac.  8!>1);  and  it  is 
claimed  that  Tulare  county  Is  entitled  to  con- 
tribution from  Kings  coimty  (citing  section 
1432,  Civ.  Code,  which  provides  that  "a  party 
to  a  Joint,  or  Joint  and  several  obligation,  who 
satLsfies  more  than  bis  share  of  the  claim 
against  all,  may  require  a  proportionate  con- 
tribution from  all  the  parlies  Joined  with 


htm").  This  section  presupposes  some  con- 
tractual relations  between  the  parties,  but  no 
relations  existed  here  except  such  as  were  cre- 
ated by  the  act  authorizing  the  division  of  the 
counties.  None  were  created  by  which  a  duty 
was  imposed  upon  Kings  county  to  pay  di- 
rectly, or  to  contribute  to,  the  existing  indebt- 
edness. 

3.  Plaintiff  also  claims  a  right  of  action  un- 
der section  2847,  Civ.  Code,  relating  to  the 
obligation  of  a  principal  where  the  surety  sat- 
isfies the  obligation.  I  can  see  no  application 
of  the  principle  of  that  section  to  this  case. 
Tulare  county  was  not  surety  for  Kings  coun- 
ty In  any  legal  sense. 

4.  Plaintiff  further  claims  that  the  court 
has  power  to  grant  the  relief  under  section 
3o23,  Civ.  Code,  and  section  187,  Code  Civ. 
Proc.  The  Civil  Code  section  declares  that 
for  every  wTong  there  is  a  remedy.  This  may 
not  be  questioned.  The  remedy  in  this  case  is 
with  the  legislature,  as  we  have  found,  and 
not  with  the  courts.  The  section  of  the  Code 
of  Civil  Procedure  cited  provides  that  when 
Jurisdiction  by  the  constitution,  or  this  Code, 
or  by  any  other  statute,  is  conferred  on  a 
court,  all  the  means  necessary  to  carry  It  into 
effect  are  also  given,  and  if,  in  the  exercise 
of  its  Jurisdiction,  the  course  of  proceeding  be 
not  pointed  out  speciflcally,  any  suitable  pro- 
cess or  mode  of  proceeding  may  be  adopted 
by  the  coturt  which  may  seem  most  conform- 
able to  the  Code.  To  make  this  section  avail- 
able, we  must  assume  that  the  statute  law 
or  the  constitution  confers  jurisdiction  in  such 
a  case  as  this  upon  the  courts.  But  we  have 
found  no  such  jurisdiction  to  exist,  and  hence 
the  section  does  not  apply,  and  It  becomes  im- 
necessary  to  notice  the  very  numerous  cases 
cited  by  plaintiff  which  its  counsel  have  col- 
lected. Those  nearest  In  point  are  cases 
where  the  legislature  did  in  fact  provide  a 
mode  of  ascertaining  the  several  liability  of 
the  two  counties,  and  the  courts  were  appeal- 
ed to  In  aid  of  the  remedy.  Numerous  cita- 
tions of  state  constitutions  with  similar  pro- 
vision to  ours  In  the  matter  of  county  division 
are  given,  but  counsel  admit  their  failure  to 
find  any  case  reported  where  the  facts  were 
like  those  here.  I  find  no  error  In  the  conclu- 
sion reached  by  the  trial  court,  and  It  Is  rec- 
ommended that  the  Judgment  be  afiirmed. 

We  concur:     8EARLS,  C;   HAYNES,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  Is  af- 
firmed. 


SEARS  V.  FLODSTROM. 

(Supreme  Court  of  Idaho.    May  18,  1897.) 

Review  on  Appeal — Promise  to  Pay  Debt 

OF  Another. 

1.  Where  the  sole  question  in  a  case  is  one  of 
fact,  and  the  evidence  is  conflicting,  the  find- 
ing of  the  jury  will  not  be  disturbed. 

2.  Plaintiff  was  the  proprietor  of  a  meat 
market.    Defendant  was  the  owner  of  a  board- 
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fng  hnus»,  which  he  rented  to  «  tenant,  who  wns 
a  woman,  niij  a  stranger  to  ^InintiS.  Defendant 
introduced  his  tenant  to  plaintiff,  and  requested 
him  to  let  her  have  such  meats  as  she  required, 
and  charse  the  same  to  him.  Hrld,  that  defend- 
ant was  liable  for  balance  of  account  for  monta 
■o  delivered  to  the  tenant  of  defendant,  the 
promise  being  an  original  one,  and  not  witliiii  the 
statute  of  frauds. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Shoshone  coun- 
ty; Alex.  EJ.  Mayhew,  Judge. 

Action  by  J.  R.  Sears  against  Louis  Flod- 
Btrom.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Afilrmed. 

W.  W.  Woods  and  A.  G.  Kerns,  for  appel- 
lant.    Hand  &  Samuels,  for  respondent. 

HUSTON,  J.  This  Is  an  action  commenced 
In  Justice's  court  for  the  recovery  of  a  balance 
of  account  claimed  to  be  due  from  the  defend- 
ant to  plaintiff.  The  plaintiff  recovered  In 
the  Justice's  court  An  appeal  was  taken  by 
the  defendant  to  the  district  court,  where  the 
case  was  tried  de  novo  to  a  Jury,  and  the 
plaintiff  again  recovered.  From  the  latter 
Judgment,  as  well  as  from  the  order  of  the 
district  court  denying  a  new  trial,  this  appeal 
Is  taken. 

The  facts  may  be  briefly  summarized  as  fol- 
lows: The  plaintiff  In  1S90  was  running  a 
meat  market  In  the  town  of  Gem,  Shoshone 
county,  Idaho,  for  the  firm  of  Barger  & 
Sears.  At  this  time  the  defendant  was  the 
owner  of  a  miners'  boarding  house  la  the 
said  town,  but  was  himself  employed  In  the 
mines,  and  was  renting  his  boarding  house  to 
different  persons,— It  would  seem  mostly,  If 
not  entirely,  to  women,  who,  bdng  strangers 
In  the  camp  or  town,  wore  without  credit; 
and  the  defendant  was  In  the  habit  of  taking 
them  to  the  market  of  said  Barger  &  Sears, 
and  Introducing  them,  telling  said  Barger  & 
Sears  to  deliver  them  what  they  wanted,  and 
charge  the  same  to  him  (the  defendant).  It 
seems  that  various  girls,  as  the  record  states, 
became  tenants  of  the  defendant  during  the 
years  1800  and  1801.  In  the  early  part  of 
1891,  one  Betsey  Johnson  became  the  tenant 
of  defendant,  and  was  by  the  defendant  in- 
troduced to  said  Barger  &  Sears,  with  the 
like  statement  that  the  account  made  by  her 
should  be  charged  to  him.  Monthly  pay- 
ments were  made  upon  the  account  b.v  said 
Betsey  Johnson  up  to  the  time  of  her  depar- 
ture from  the  camp,  and  thereafter  payments 
were  made  thereon  by  the  defendant  to  the 
amount  of  some  $85,  leaving  a  balance  of 
$1G0.17  due  plaintiff  as  assignee  of  said  Bar- 
ger &  Sears,  and  It  Is  to  recover  this  sum  that 
this  proceeding  was  Instituted. 

While  there  Is  considerable  conflict  In  the 
evidence,  the  Jury  found— and,  we  think,  prop- 
erly- In  favor  of  the  plaintiff;  and,  as  Is  con- 
ceded by  the  appellant  in  his  reply  brief,  the 
only  qui-stlon  Involved  Is  the  liability  of  de- 
fendant upon  his  priimise,  as  an  original  un- 
dertaking. That  (niesllon  iK'Ing  found  by  the 
Jury,  we  are  not  Inclined  to  disturb  their  Hud- 


Ing.  We  have  examined  carefully  the  some- 
what numerous  exceptions  presented  by  the 
appellant,  but  are  unable  to  say  that  any  er^ 
ror  a|)penrs  in  the  record  which  would  Justify 
a  reversal.  The  order  and  Judgment  of  the 
district  court  are  affirmed,  with  costs. 

SULLIVAN,  a  J.,  and  QUAKLES,  J,  con- 
cur. 

On  Rehearing. 

(June  9,  1S97.) 

QUARLES,  J.  On  original  hearing  we  gave 
this  case  more  than  ordinary  consideration. 
The  petition  for  rehearing  presents  nothing 
new,  and  the  matters  therein  reiterated  were 
fully  considered  by  the  court  in  the  former 
opinion.  Upon  the  only  question  of  Impor- 
tance, the  request  of  the  appellant  to  Barger 
&  Sears  to  furnish  Betsey  Johnson  meats,  and 
charge  to  himself,— an  original  promise,  ac- 
cepted and  acted  upon  by  Barger  &  Sears, 
and  upon  the  faith  of  which  the  goods  were 
sold  and  delivered,— there  was  conflicting  evi- 
dence, and  tlie  Jury  found  for  plaintiff.  Un- 
der such  circumstances,  no  other  prejudicial 
error  appearing,  we  will  not  disturb  the  ver- 
dict of  the  Jury.    A  rehearing  Is  denied. 

SULLIVAN,  C.  J.,  and  HUSTON,  J.,  con- 
curring. 


(5  Idaho,  371) 
In  re  RIDENBAUGH. 
(Sapreme  Court  of  Idaho.    Jane  2,  1S97.) 

HdHICIPAI.  OrDINAKCBS  —  VaLIDITT  —  LlCESSIVO 

GAMnLi.NO. 

1.  Section  2,  art.  12,  Const.,  prohibits  municipal 
ordinances  in  conflict  with  the  general  laws  of 
the  state. 

2.  The  charter  of  Boise  City  and  amendments 
thereto  authorize  only  such  ordinances  as  are  in 
harmony  with  the  general  laws  of  the  state, 

'Syllabus  by  the  Court.) 

Application  by  John  Rldenbaugh  for  dis- 
charge on  writ  of  habeas  corpus.    Denied. 

Alfred  A.  Fraser,  for  petitioner.  Atty.  Gen. 
McFarland,  for  the  State. 

SULLIVAN,  C.  J.  This  Is  an  application 
for  a  writ  of  habeas  corpus.  The  petitioner 
was  convicted  of  the  crime  of  conducting  the 
gambling  game  of  "faro,"  In  Boise  City,  Ida- 
ho, under  the  provisions  of  an  act  entitled 
"An  act  to  prohibit  gambling,  and  to  provide 
for  the  punishment  thereof,  and  for  other 
purposes,"  approved  March  8,  1897  (Sess. 
Laws  1807.  p.  53).  On  the  trial  the  peti- 
tioner relied  on  a  license  procured  from  the 
corporate  authorities  of  Boise  City.  After 
the  state  had  proved  that  the  defendant  had 
been  conducting  said  gambling  game,  the  de- 
fendant offered  to  Introduce  in  evidence  li- 
cense numbered  225  of  said  city,  which  Is  aa 
follows:  "No.  225,  Boise  City  License.  Grant- 
ed May  8, 1807,  State  of  Idaho.  Expires  Au:;. 
7,  18!»7.  This  license  Is  granted  to  Tiios. 
Constance  (or  faro,  in  Boise  City,  Ada  coun- 
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ty,  state  of  Idaho,  baring  paid  tlte  city 
cleric  tlie  sum  of  fifty  dollars  for  one-quarter 
thereof,  couformably  with  the  laws  of  said 
state  and  Ordinance  Xo.  155  of  Boise  City, 
l.asscd  and  ap))roved  Jan.  7,  18i)5.  [Sljrned] 
i£.  K.  Xeal,  City  Treasurer.  [Countersigned] 
Arcli  CunninKliam,  City  Cleric,"— as  his  Justi- 
tication  for  conducting  said  gambling  game. 
The  court  rejected  said  oitered  evidence  as 
immaterlnl  and  no  justification,  to  which  rul- 
ing the  defendant  tlien  and  there  duly  ex- 
cepted. The  defendant  then  offered  In  evi- 
dence Ordinance  No.  155  of  said  city,  which 
is  entitled  "An  ordinance  licensing  banking 
games  at  cards  and  the  game  known  as 
'American  Tan,' "  which  proffered  evidence 
was  rejected  by  the  court,  for  the  reason 
that  it  was  immaterial  and  no  Justification. 
Said  ordinance  is  as  follows:  "Section  1. 
Tliere  shall  be  levied  and  collected  by  the 
city  auditor,  as  tax  collector,  licenses  as  fol- 
lows: Sec.  2.  From  each  and  every  person 
wlio  keeps  or  runs,  or  in  whose  saloon,  house 
or  place  of  business  Is  kept  or  run,  in  Boise 
City,  Idaho,  any  faro,  monte,  American  tan 
or  twenty-one  game,  or  any  other  banking 
game  or  games  at  cards,  dice  or  other  de- 
vice, must  pay  a  license  of  fifty  dollars  per 
quarter,  or  any  less  time,  for  each  and  every 
game."— approved  January  7, 1895.  Said  ordi- 
nance contains  two  other  sections,  not  neces- 
sary to  be  set  forth  here.  The  defendant 
then  offered  In  evidence  an  act  of  the  state 
legislature  entitled  "An  act  to  amend  sec- 
tions three,  five  and  eleven  of  an  act  Incor- 
porating the  city  of  Boise,"  approved  Jan.  11, 
18G6.  being  sections  130,  132,  and  138  of  the 
Special  and  Local  Laws  of  Idaho.  Said  first- 
mentioned  act  was  approved  March  12,  1897. 
The  particular  part  of  said  act  offered  In 
evidence  Is  as  follows:  "The  mayor  and 
common  council  shall  have  full  power  and 
authority  within  Boise  City  •  *  •  to  regu- 
late and  restrain,  in  their  discretion,  upon 
RI)ecial  application,  to  license  and  tax:  •  •  • 
Gaming  and  gambling  houses."  The  court 
rejected  said  offered  act  as  Immaterial,  to 
which  the  defendant  excepted.  The  defend- 
ant then  rested.  Thereupon  the  cause  was 
adjourned  to  the  following  day,  and  the 
court  on  that  day  found  tiie  defendant  guilty 
as  charged  in  tlie  infornintion,  and  sentenced 
him  to  pay  a  fine  of  $200,  and,  in  default  of 
payment  thereof,  to  be  confined  in  the  coun- 
ty Juil  one  day  for  each  $2  of  said  fine. 
The  fine  not  being  paid,  the  defendant  was 
ttiereupon  confined  in  the  county  jail.  He 
thereafter  made  application  to  be  released 
on  hnl>e)Ls  coi'pus. 

It  is  conceded  by  counsel  that  the  decision 
of  this  ca.-fe  depends  uiwu  the  provisions  of  the 
constitution  and  laws  of  this  commonwealth. 
The  city  of  Boise  was  Inconwrnted  by  a  spe- 
cial act  of  the  legislature,  approved  January 
11.  IfVU).  See  Special  &  Local  I>aws  Idaho 
l.S(«,?-,S7,  p.  22.  By  tlie  fourth  subdivision  of 
set-lion  5  of  said  act,  the  mayor  and  common 
council  are  empowered  to  license  gambling 


houses.  By  the  thhrtletb  subdivision  of  said 
section  5,  the  city  council  la  empowered  to 
make  all  needful  by-laws,  ordinances,  and 
regulations  not  repugnant  to  the  constitution 
and  the  laws  of  the  United  States,  or  of  this 
state.  The  authority  of  the  city  council,  by 
ordinance,  to  license  gambling  houses,  contin- 
ued, at  least,  to  the  8th  day  of  May,  1897,  at 
which  date  a  general  law  prohibiting  fiauibUng 
went  into  eft'ect.  Said  act  prohibiting  gam- 
bling went  Into  effect  on  May  8,  1897,  and  ex- 
pressly repeals  all  acts  or  parts  of  acts  incon- 
sistent with  the  provisions  of  said  act.  Sess. 
Laws  1897,  p.  53.  It  Is  also  conceded  tliat 
the  only  question  for  decision  in  tills  case  is: 
Did  the  general  law  prohibiting  gambling  re- 
peal that  provision  of  the  city  charter  empow- 
ering the  city  council  to  license  gambling? 
Section  19  of  article  3  of  tlie  con.stltution  pro- 
vides that  the  legislature  shall  not  pass  local 
or  special  laws  In  certain  enumerated  cases,  one 
of  which  Is  for  the  punishment  of  crimes  and 
misdemeanors.  While  it  is  true  the  leglsla- 
tm-e  has  not  attempted  to  pass  a  local  or  spe- 
cial law  against  gambling,  or  for  the  punish- 
ment of  an  act  made  a  crime  by  said  anti- 
gambling  law,  yet,  If  that  law  be  so  construed 
as  to  make  an  act  lawful  In  one  part  of  the 
state  wlfich  is  In  another  part  made  a  misde- 
meanor, the  result  would  be  a  local  or  special 
law.  The  legislature  would  then  be  enabled 
to  do  indirectly  what  it  Is  prohibited  from  do- 
ing directly.  But  the  Iegislattu«  did  not  In- 
tend that  said  antl-gambllng  act  should  apply 
to  only  part  of  the  state.  It  -was  Intended  as 
a  general  law  applying  equally  to  the  entire 
state.  Section  2  of  article  12  of  our  consti- 
tution is  as  follows:  "Any  county  or  incorpo- 
rated city  or  town  may  make  and  enforce 
within  Its  limits,  all  such  local,  police,  sanitary 
and  other  regulations  as  are  not  In  confilct 
with  its  charter  or  with  the  general  law.'' 
This  provision  of  the  constitution  authorizes 
the  council  of  Boise  City  to  make  and  enforce 
ordinances  that  are  not  in  conflict  with  the 
general  laws,  and  forbids  the  making  and  en- 
forcing of  any  ordinance  in  conflict  with  the 
general  laws.  The  act  amending  sections  3,  5, 
and  11  of  the  charter  of  Boise  City,  approved 
March  12,  1807,  provides  that  the  city  coun- 
cil may  pass  ordinances  not  repugnant  to  tlie 
constitution  and  laws  of  the  United  States,  or 
the  laws  of  this  state  necessary  or  convenient 
for  carrying  tlie  iwwers  and  authority  granted 
into  effect.  See  Sess.  Laws  1897,  p.  85. 
Thus,  it  is  shown  by  the  original  charter  of 
Boise  City,  also  by  section  2  of  article  12  of 
the  constitution,  and  tlie  act  amending  the 
charter  of  Boi.se  City,  that  It  was  not  the  in- 
tention of  the  legislature  or  the  framers  of  the 
constitntion  to  emiiower  the  council  of  Incor- 
pomtal  cities  and  towns  to  pa.ss  ordinances  in 
conflict  with  the  general  laws  of  the  state. 
The  cnrdinnl  rule  in  construing  constitutional, 
as  well  as  statutoix  provisions,  is  to  discover 
and  enforce  tiie  Intention  of  those  who  made 
them.  Said  provision  of  the  constitution,  as 
well  as  the  provisions  of  the  original  charter 
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of  Boise  City,  and  as  amended,  ate  too  plain 
to  require  coDstruction.  It  was  not  the  inten- 
tion to  permit  or  authorize  the  councils  of  In- 
corporated cities  to  legalize,  by  ordinance,  acts 
prohibited  as  criminal  by  the  general  criminal 
laws  of  the  state,  cm:  to  enforce  ordinances  In 
conflict  with  the  general  law.  In  case  of  a  con- 
flict the  ordinance  must  give  way.  The  ordi- 
nances authorized  by  the  charter  of  Boise 
City  must  be  In  harmony  with  the  general  laws 
of  the  state.  On  the  point  Involved  In  this 
case,  see  Black,  Interp.  Laws,  116  et  seq.; 
Helnssen  v.  State  (Colo.  Sup.)  23  Pac.  095; 
Ex  parte  Solomon,  91  Cal.  440,  27  Pac.  757. 
The  petitioner  relies  uiwn  tlie  authority  of  Da- 
vis V.  State,  2  Tex.  App.  425;  State  v.  Clark, 
54  Mo.  17;  1  Dill.  Mun.  Corp.  i  54;  Chamberlain 
V.  City  of  BvansvUle,  77  Ind.  542;  and  other 
authorities.  If  any  of  the  said  authorities  are 
under  a  constitution  like  o»irs,  or  a  charter 
like  that  of  Boise  City,  we  are  not  disposed  to 
follow  them.  Some  of  said  authorities  are  not 
x:nder  constitutions  or  laws  like  those  of  this 
state;  hence  are  not  in  point.  The  Judgment 
of  this  court  Is  that  the  discharge  of  the  peti- 
tioner Is  denied,  and  he  is  remanded  to  the 
custody  of  the  sheriff  of  Ada  county. 

HUSTON  and  QUARLEJS,  JJ.,  concur. 


POTTER  et  al.  v.  TALKINGTON. 

(Snpn'me  Court  of  Idaho.     May  18,  1897.) 

Appkal— Final  Jl'dgmbsts—  Traxscript —  Dutt 
OP  Ci.KKK— Pees. 

1.  A  final  jndjnnent  is  one  that  fully  settles  the 
rights  of  the  parties  to  the  action.  A  judgment 
or  order  of  court  determining  the  law  applicable 
to  the  issues  of  an  action,  but  leaving  questions 
of  fact  unsettled,  is  not  a  final  judgment,  or 
such  judgment  as  is  reviewable  on  apiH>al. 

2.  The  clerk  of  a  district  court  could  not  be 
required,  at  the  time  the  controversy  herein  arose, 
to  certify  a  transcript  on  appeal  from  bis  court, 
unless  the  legal  fees  for  copying  and  t-ertifying 
such  transcript  provided  by  law  should  be  ten- 
dered to  him. 

(Syllabus  by  the  Coart.) 

Appeal  from  district  court,  Idaho  county; 
W.  G.  Piper,  Judge. 

Submission  of  controversy  between  Carrie 
M.  Potter  and  others  and  A.  W.  Talklngton. 
From  a  Judgment  for  plaintiffs,  defendant  ap- 
peals.    Dismissed. 

James  E.  Babb,  for  appellant.  James  W. 
Reld,  for  respondents. 

QUARLES,  J.  A  question  arose  between 
the  parties  to  this  proceeding  as  to  the  fees 
allowable  by  law  to  the  appellant  as  clerk  of 
the  district  court  below,  and  the  matter  was 
submitted  by  stipulation,  without  action.  The 
Judgment  of  the  lower  court  is  in  words  and 
figures  as  follows:  "In  the  above-entitled  ac- 
tion, the  parties  having  submitted  the  contro- 
versy to  the  decision  of  the  court  upon  a  state- 
ment of  facts  agreed  upon  by  and  between 
them,  Jas.  W.  Reld  appearing  as  counsel  for 


the  plaintiffs,  and  W.  N.  Scales  as  counsel  for 
the  defendant,  and  the  court  having  consid- 
ered the  same,  and  being  fully  advised  In  the 
premises,  it  Is  ordered,  adjudged,  and  decreed, 
and  the  court  doth  hereby  order  and  adjudge, 
that  the  plaintiffs  pay  to  the  defendant   the 
fees  allowed  by  law  to  clerks  of  court  foe  a 
seal  and  certificate,  to  wit,  the  sum  of  &tty 
cents,  and,  in  addition  thereto,  a  reasonable 
fee  for  the  time  and  labor  required  by  the  de- 
fendant in  comparing  said   transcript  -with 
the  original  papers  and  certifying  as  to  tlielr 
accuracy.     The  said  reasonable  fee  Is  hereby 
adjudged  to  be  at  the  rate  of  five  dollars  per 
day  for  each  day  of  seven  hours— business 
hours— actually  required   in  comparing   said 
transcript  with  said  original  papers,  and  sucli 
pay  of  fifty  cents  and  five  dollars  jjer  day  Is 
in  lieu  of  all  other  compensation  for  certify- 
ing said  transcript.     Dated  this  lOtb  day  of 
October,  189«.     W.  G.  Piper,  District  Judge." 
"Said  Judgment  filed  Nov.  10,  1806,  and  en- 
tered same  day  in  Judgment  Book  No.  1,  p. 
278."      The  aforesaid  judgment  purports   to 
settle  the  law  applicable  to  the  pending  con- 
troversy erroneously,  we  think,  but  does  not 
detennine  the  facts  Involved,  or  fix  absolute- 
ly the  amount  of  fees  due  the  appellant.     No 
execution  or  final  process  could  Issue  on  said 
Judgment;   hence  it  is  not  a  final  Judgment, 
and  for  that  reason  no  appeal  will  lie  there- 
from.    But,  as  the  parties  are  proceeding  In- 
formally, and  are  seeking  to  ascertain  what 
the  lawful  fees  of  the  clerk  for  certifylnss  a 
transcript  on  appeal  which  has  been  prepared 
by  the  appellant  are,  we  express  the  opinion 
that  in  such  case  the  clerk  is  entitled  to  the 
full  fees  allowed  by  law  for  copying  and  cer- 
tifying such  transcript.     To  lessen  the  costn 
of  appeals,   this  court  has  adopted   a  rule 
which  permits  the  appellant  to  prepare  the 
transcript  on  appeal,  and  present  it  to  the  at- 
torney for  the  resi)ondent8,  and  the  attorneys 
of  the  respective  parties  may  then  certify  to 
such  transcript.     Under  said  rule.  If  the  re- 
spondent's attorney  fails  to  certify  the  tran- 
script the  respondent  Is  liable  to  the  appel- 
lant for  the  cost  of  procuring  a  certification 
of  such  transcript,  and  it  Is  iucuml)ent  on  this 
court  to  see  that  the  rule  Is  enforced.     Un- 
der the  law  as  It  existed  when  this  controver- 
sy arose  the  clerk  could  not  be  required  to 
authenticate  any  record  except  such  as  should 
be  made  by  him,  and  then  only  on  payment 
of  the  fee  allowed  for  making  and  certifying 
the  transcript,  and  this  was  true  although  the 
transcript  should  have  been  made  by  some 
one  else.     Edmondson  v.  Mason,  16  Cal.  387; 
Chambers  v.  Appleton,  47  N.  Y.  Super.   Ct. 
.524;   State  v.  Kelsey,  44  N.  J.  Law,  1;   Mor- 
rison V.  Rodes,  7  T.  B.  Mon.  20.     As  to  the 
fees  allowable  to  a  clerk  in  such  cases  since 
the  adoption  of  the  act  of  March  12,    1807, 
we  express  no  opinion.     The  appeal  herein  is 
dismissed,  with  costs  to  respondents. 

SULIJVAN,  C.  J.,  and  HUSTON,  J.,  con- 
cur. 
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On  Rehearing. 

(June  9,  1897). 

nrSTON,  J.  Appellant  has  filed  a  petition 
for  a  rehearing  in  this  case,  as  he  states  In  his 
I)etition,  "only  on  a  point  not  made  by  counsel, 
but  raised  of  the  court's  own  motion,  and  de- 
cided without  argiunent."  We  would  suggest 
to  counsel  that  the  appellate  court  Is  not  con- 
fined la  Us  Investigations  to  the  limits  of  the 
briefs  of  counsel  or  to  their  oral  arguments 
for  rules  of  law  or  authorities.  We  have  ex- 
amined the  cases  McMenomy  v.  White  <Cal.) 
47  Pac.  100,  and  Gregory  v.  Gregory  (Cal.)  3(5 
Pae.  3M,  and  are  unable  to  see  their  appli- 
cability. They  simply  decide  that  when  a 
case  Is  beard  on  an  agreed  statement  of  facts 
no  findings  of  fact  are  necessary.  But  that 
question  is  not  Involved  In  this  case.  The 
proceeding  was  brought  under  the  provision 
of  chajiter  2,  tit.  3,  of  "Summary  Proceed- 
Ings"'  (Code  Civ.  Proc.)  Rev.  St.,  which  pre- 
scribes how  actions  of  this  kind  may  t>e 
brought  In  the  district  court.  Section  5070 
provides:  "The  judgment  may  be  enforced  In 
the  same  manner  as  If  It  had  been  rendered 
In  an  action,  and  is  In  the  same  manner  sub- 
ject to  an  appeal."  As  we  have  repeatedly 
decided,  there  can  be  no  appeal  where  there 
is  no  Anal  Judgment.  In  this  case  tliere  Is 
no  Judgment;  nothing  to  appeal  from.  If 
the  only  purpose  was  to  get  the  opinion  of  the 
<-ourt  upon  a  disputed  question  of  practice, 
then  counsel  are  not  within  the  provisions  of 
the  statute,  as  that  only  applies  to  a  contro- 
versy that  Is  real,  and  is  brouglit  in  good 
faith  to  determine  the  rights  of  the  parties; 
and  imtil  the  rights  of  the  parties  have  been 
settled  by  a  Judgment  of  the  district  court, 
the  appellate  jurisdiction  of  this  court  can- 
not be  invoiced.  The  constitution  fixes  both 
the  original  and  appellate  juris<liction  of  this 
court,  and  such  jurisdiction  caimot  be  extend- 
ed by  stipulation  of  litigants,  nor  by  the  lach- 
es of  respondents  In  not  raising  the  question. 
Petition  for  rehearing  Is  denied. 

SULLIVAN,  0.  J.,  and  QUARLES,  J.,  con- 
cur. 


STATE   ex    rel.    GREAT   FALLS   WATER- 
WORKS V.  MAYOR,  ETC..  OF  CITY 
OF  GREAT  FALLS  et  al. 

(Supreme  Court  of  Montana.     May  17,  1897.) 

Ml-xicipai,  Cohpokations  —  Powers  —  Drbts  — 
Loans  op  Ckfuit— Cosstitutiosai.  Limitation 
— CoXTKACTS— VAUnlTV— ACCRPTAXCK— Waivbr 

—  EsTOPrgi.— Taxes— Mandamus— Whkn  Lies— 
Rkciikus  —  Fleadino— Watek    Companies— Li- 

CEX.'«E. 

1.  Comp.  St.  1887,  i  345,  forbidding  a  mayor 
to  be  interested  directly  or  indiroctiy  in  the  prof- 
its of  ony  city  contract  entorwl  into  while  he  is 
in  ofHre.  does  not  apply  to  a  mayor  wlio  was  not 
interested  in  a  contract  made  with  the  city,  but 
who  ttjfrced,  ofter  the  contract  was  Bccoptod  and 
filed  with  the  prcipor  ottitinl,  to  talii"  stock  in  a 
corporation  succeeding  to  the  rights  of  the  origi- 
nal contractors. 


2.  Where  contractors  with  a  city  for  a  water 
snpply  did  not  file  their  acceiitance  within  tl'.e 
time  prescribed  by  the  oriUuiuice,  but  the  city, 
witliout  objecting,  allowed  them  to  erect  the 
works  and  supply  water  for  several  years  oc- 
cordiug  to  contract,  it  waived  any  defect  in  ac- 
ceptance. 

3.  A  city  granted  an  exclusive  right  to  supply 
water  for  a  term  of  15  years,  at  fixed  hydrant 
rates.  The  grantees  erected  waterworks,  issued 
and  sold  bonds,  ond  supplied  the  city  with  water 
according  to  contract  for  7  years,  when  the 
city  repudiatj-d  tiiat  part  of  the  contract  fixing 
rates,  and  insisted  on  a  continued  supply  at  lower 
rate  Held,  on  mandamus  by  the  grantees  to 
coil ,  .  the  levy  of  a  tax  to  pay  contract  rates 
overdue,  that  the  city  could  not  be  heard  to  say 
that  the  contract  was  void  because  the  grant  was 
exclusive,  or  for  an  unreasonable  length  of  time 
at  fixed  rates,  or  unwise  on  the  part  of  the  city. 

4.  A  city,  in  contracting  for  waterworics  to 
8upt>ly  itself  and  its  inhabitants  with  water,  ex- 
ercises its  business  or  pronrietary  ix)wcr8,  as  dis- 
tinguished from  Its  lesislative  jMiwera;  and  hence 
the  fact  tlint  the  contract  is  to  run  for  a  long  term 
of  years  does  not  render  it  void,  as  restricting 
the  future  legislotive  powers  of  the  city  council. 

5. 1.AW8  1889,  p.  185,  1 16,  amending  Comp.  St. 
{  415,  so  as  to  provide  that  the  amount  of  taxes 
to  be  levied  in  any  one  year  in  any  city  or  town 
for  water  purposes  shall  not  exceed  one-half  of 
1  per  centuiD,  etc..  became  part  of  an  ordinance 
contract  for  a  wafer  supply,  made  and  accepted 
while  it  was  in  force,  so  Uiat  the  contractors  had 
a  right  to  insist  that,  so  far  as  necessary  to  t^y 
rentals  due  them  according  to  contract,  a  special 
tax  shniUd  be  levied  annually,  not  to  exceed  the 
specified  limit. 

6.  In  view  of  Laws  1880,  p.  185,  i  16,  amend- 
ing Como.  St.  I  415,  so  as  to  provide  that  the 
amount  of  taxes  to  be  levied  by  a  municipality 
for  water  purposes  shall  not  exceed  a  certain 
per  cent.,  etc.,  and  thereby  making  liabilities  of 
municipal  corporations  for  water  rentals  under 
contracts  with  water  companies  payable  out  of 
a  special  fund,  such  liabilities  are  not  debts,  with- 
in the  constitutional  limitation. 

7.  An  agreement  of  a  city  in  a  contract  with 
a  water  company  to  pay  to  the  company's  bond- 
holders the  money  due  or  to  l>ecome  due  from 
hydrant  rentals,  or  as  much  as  necessary  to  pay 
interest  on  the  bonds,  and  the  signing  on  behalf 
of  the  dty  of  a  certificate  to  that  effect  on  tlie 
back  of  the  bonds,  is  not  a  loan  of  credit  by  the 
city,  in  violation  of  Act  Cong.  1886,  §  2  (Comp. 
St.  Mont.  p.  321. 

8.  Code  Civ.  Proc.  1895,  i  1961,  provides  that 
mandamus  may  issue  to  compel  the  performance 
of  an  act  which  the  law  specially  enjoins  as  a 
duty  resulting  from  an  office,  trust,  or  station; 
and  section  1062  provides  that  the  writ  must  l)e 
issued  in  all  cases  where  there  is  not  a  plain, 
speedy,  and  ademiate  remedy  in  the  ordinary 
course  of  law.  Held,  that  mandamus  was  the 
proper  remedy  to  compel  a  city  to  levy  a  spet-ial 
tax  to  pay  ascertained  water  rentals  due  under 
a  valid  contract  for  a  water  supply,  which  con- 
tract the  city  had  repudiated. 

9.  The  city  could  not  dispute  its  records  as  to 
the  number  of  hydrants  for  which  rentals  were 
due  luider  the  contract,  in  the  aksence  of  an 
nvermont  in  the  return  laying  a  foundation 
therefor. 

10.  In  the  absence  of  an  averment  in  the  re- 
turn to  supi>ort  Its  admission,  evidence  that  the 
water  company  had  no  license  to  carry  on  its 
bnsinoRs  was  also  proiK>rly  excluded. 

11.  Where  a  city  repudiates  a  contract  with  a 
water  company  providing  for  imyment  of  hydrant 
rentals  semiannually,  but  still  uses  the  water 
furnished  by  the  company,  and  insists  that  the 
supply  be  continued  regardless  of  the  contract, 
a  command  in  a  writ  of  raandamua,  that  the  ciey 
levy  suBicicnt  taxes  to  pay,  not  only  the  six 
months'  water  rentals  already  due,  but  also  those 
that  will  become  due  for  the  remaining  sii 
months  of  the  year,  is  proper. 
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Appeal  from  district  court,  Cascade  county; 
DuUli'.v  Du  Bose,  Judge. 

Miiudiuuus  by  the  state,  on  the  relation  of 
tlie  Great  Falls  Waterworlis.  aKninst  the  may- 
or and  city  council  of  tlie  city  of  Great  Falls, 
and  tlie  city  of  Great  Falls.  A  peremptory 
writ  Issued,  and  from  an  order  granting  a 
new  trial  relator  appeals.     Keversed. 

On  March  2«  and  27,  188i),  while  Montana 
was  a  territory.  Ordinance  No.  17  of  the  city 
of  Great  Falls  was  passetl  and  approved.  It 
embcNlUMl  the  terms  of  a  contract  between 
said  city  and  one  T.  E.  Collins  and  others  for 
the  construction  of  a  waterworks  system.  It 
granted  to  said  parties  and  their  associates 
and  assigns  the  exclusive  right  of  laying  pipes 
and  mains  in  the  said  cit)'.  and  of  supplying 
water  by  means  thereof  to  It  and  to  Its  inunb- 
itants  for  a  period  of  20  years.  It  gave  tlie 
city  the  option  of  purcliasing  the  waterworks 
plant  at  anj*  time  after  the  expiration  of  15 
years,  and  before  the  tenuination  of  2()  years; 
and,  in  the  event  tliat  no  purchase  tiiereof 
should  be  made  by  tlie  city.  It  provided  that 
the  contract  should  be  renewed  for  an  addi- 
tional period  of  20  years.  It  dcsijmated  a 
certain  point  in  the  Missouri  river  from  wliich 
water  should  be  taken.  It  i\><niircd  tlic  hiy- 
liig  and  nialuteuance  of  7  miles  of  ma'iis, 
with  IT)  hydrants  at  the  outset,  and  exlen.-iiim-i 
of  mains  and  iiipes  In  .sucli  streets  as  the 
city  eoiincil  might  dinn-t  from  time  to  time, 
witii  an  ad<lItional  hydrant  for  eacli  oue-tenth 
of  a  mile  of  extended  mains.  Tlie  city  re- 
served the  right  to  govern  liy  ordinance  tlie 
general  use  of  all  hydrants,  and  tlio  riglit  of 
such  reasonable  control  thereof  as  might  be 
m-cessary  to  a  beneficial  us»>  of  water  for 
Are  and  sewerage  imriioses.  It  provldwl  tliat. 
upon  a  failure  of  the  parties  coutnictwl  wlta 
iind  tlieir  assigns  to  repair  an.v  liydriints  witli- 
In  24  hours  after  nollce  of  tiie  necessity  of 
repairs,  tlie  city  could  proceed  to  do  so,  and 
might  deduct  the  cost  thereof  from  the  next 
water  rental  to  be  paid  by  tlic  city.  It  was 
agretHl  that  the  city  should  pay  for  the  first 
75  li.vdrants  at  the  rate  of  ¥!K)  iier  annum 
for  each,  and  for  eacli  hydrant  ordered  and 
placiHl  thereafter  at  the  rate  of  ?00  per  an- 
num. I'aynients  were  to  be  made  semiannu- 
ally, on  May  1st  and  Xovember  1st.  It  con- 
tained this  language:  "A  sutHcieut  tax  sliall 
be  levied  and  collected  annually  upon  all  tax- 
al'le  iiroperty  upon  the  asse.-<sment  roll  of  said 
<-itj'  subject  by  law  to  .such  tax,  to  meet  the 
l)ayments  under  this  ordinance  when  and  as 
tliey  respectively  mature,  during  the  existence 
of  any  contract  for  hydrant  rental,  which  tax 
shall  be  Irrepealable  from  and  after  tlie  pas- 
sage of  this  ordiuauce."  Sectltm  27  of  tlie 
ordinance  provided  tlint.  if  Collins  and  his  as- 
sociates and  assigns  .sliould  issue  any  li.mds 
secured  by  mortgage  or  trust  de<'ds  on  tiie 
waterworks,  tlie  money  due  or  to  become  duo 
for  any  hydrant  rental,  or  as  mucli  tiiereof  as 
iiiight  be  necessary,  should  be  appropriated  to 
tlie  payment  of  the  interest  on  said  bonds, 
and  authorized  the  mayor  and  city  clerk  to 


sign  a  certificate  on  the  back  of  any  suctt 
iKiiids  to  that  effect.  The  ordinance  also  pro- 
vided for  tlie  filing  of  a  written  acceptance  of 
the  terms  of  the  contract  by  said  Collins  et  al. 
within  10  (liiys  after  Its  approval. 

Collins  and  his  associates,  after  a  compli- 
ance with  tlie  terms  of  the  ordinance,  so  far 
as  was  re(]uislte,  organized  a  coiiioratlon 
known  as  tiie  "(treat  Falls  Water  Company," 
on  March  27,  188«,  and  assigned  to  It  all 
their  rights  and  franchises.  One  of  the 
stockholders  In  this  coi-poration  was  Paris 
Gibson,  the  mayor  of  the  city  at  the  time 
the  ordinance  was  passed.  The  city  was 
formally  notified  and  acquiesced  In  this 
transfer.  The  Great  Falls  AVater  Company 
put  in  a  water  i)lant  pursuant  to  the  con- 
tract. The  city  accepted  It,  and  paid  the 
rentals  agreed  upon  as  they  fell  due.  On  or 
alMJut  May  1,  1891,  the  corporation  Issued 
and  disposed  of  bonds  to  the  extent  of  $150.- 
(!00,  securing  the  same  by  a  trust  deed  on  all 
its  property.  These  bonds  wore  duly  Indors- 
ed by  the  city  oltlclals  pursuant  to  section 
27  of  the  ordinance  supra,  and  the  money 
realized  from  the  sale  thereof  was  expende<l 
upon  and  In  connection  with  tiie  water  plant. 
'I'lie  company  operated  the  waterworks  until 
the  1st  day  of  May.  l.ssi.'j.  when  It  traus- 
feired  all  its  fraiidiises  and  property  to  the 
<}reat  Falls  Waterworks,  a  corporation  or- 
ganized for  the  purpose  of  operating  the  wa- 
terworks. Again,  the  city  council  was  noti- 
fied, and  duly  accepted  this  corpoiatlou  as 
the  assignee  and  successor  In  Interest  of  the 
(Jreat  Falls  Water  Company.  On  May  1st 
the  new  corporation  Issued  bonds  payable 
fti  20  years,  to  the  extent  of  ?.")00,(K)0,  se- 
curing tlie  same  by  a  trust  deed  executinl 
to  the  Illinois  Trust  &  Savings  Dank,  a  cor- 
poration. Again,  tlie  city  officials,  pursuant 
to  section  27  of  tlie  ordinance  supra,  duly  in- 
dorsed these  bonds.  Of  this  last  Issue  of 
bonds.  ?l."iO.(XK>  were  used  for  the  purjiose 
of  retiring  the  bonds  Issued  by  the  (Jreat 
Falls  Water  Company.  Another  .$1.TO.0()0 
worth  of  these  bonds  was  also  disposed  of. 
I'rior  to  Noveml)er  1,  1895  (as  shown  by  the 
minutes  of  the  city  council),  under  the  direc- 
tion and  acceptance  of  the  city  council,  the 
water  mains  had  been  extended  to  such  an 
extent  that  there  were  251  hydrants  In  the 
city.  On  May  1,  18915,  tlie  city  council  duly 
allowed  and  paid  the  presented  claim  of  the 
<;reat  Falls  Waterworks  for  the  six  mouths* 
rental  of  2.">1  hydrants,  at  the  rates  prescrlli- 
ed  In  the  ordinance  contract,  namely,  $90 
eacli  for  the  first  75  hydrants,  and  $(!0  each 
for  the  remaining  170.  On  May  13th  the 
council  duly  enacted  an  ordinance  as  re- 
quired by  the  laws  of  the  state,  in  whldi, 
among  of  ••  sums  to  meet  the  current  ex- 
penses of  ->■  city,  tiiere  was  apiiroprlated 
the  sum  of  :|il7.:{!tO  for  water  an(l  lire  pur- 
jioses.  In  August,  IStMi.  at  the  time  pre- 
scribi-d  by  law  for  the  levying  of  its  taxes, 
tiie  city,  through  Its  council,  levied  a  two- 
mill  tax  only  fur  water  purposes.    On  or 
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about  October  2,  1890,  the  water  company 
presented  to  the  city  an  Itemized  bill  for  the 
rental  of  the  251  hydrants  which  would  be 
due  for  the  six  months  ending  November  1, 
ItiHi.  At  a  meeting  of  the  council  held  on 
October  5,  1890,  the  bill  was  considered  and 
acted  upon.  Its  auditing  committee,  to 
whom  It  was  referred,  i)resented  the  foUow- 
mg  report  upon  the  claim:  "We  And  the 
following  to  be  the  facts:  The  assessed  val- 
ue of  the  city  property,  taken  the  current 
year.  Is  $5,541,103.  The  limit  of  indebted- 
ness, as  allowed  under  the  present  law,  is 
three  per  cent,  of  that  amount,  or  $100,333. 
According  to  your  boolcs,  the  outstanding  in- 
debtedness amounts  to  approxlmatelj'  ?200,- 
000,  a  sum  in  excess  of  the  limit  set  by  law. 
Accordingly,  the  council  will  be  limited  In  Its 
annual  expenditure  to  the  amount  of  cash 
on  band,  plus  the  amount  received  from  an- 
nual receipts  from  taxes  and  licenses.  Ap- 
plying this  principle  to  the  claim  on  hand, 
we  find  cash  in  the  treasury,  available  for 
water  fund  purposes,  ^40.!),'!;  taxes  not  yet 
collected,  but  approximately  correct  and 
probable,  ?11,082.20,— total  to  be  expended 
during  the  year  ending  May  1,  ISO",  for  wa- 
ter purposes,  f  11,023.12.  We,  your  commit- 
tee, acting  upon  this  information,  and  be- 
lieving the  council  has  no  right  to  exi)ond 
money  which  it  does  not  possess,  or  has  no 
reasonable  expectation  of  possessing,  do  re- 
cc-mmend  that  the  above-named  sum  be  di- 
vided Into  two  equal  parts,  the  first  half  to 
be  paid  upon  the  present  bill,  and  the  re- 
mainder to  be  paid  on  the  first  day  of  May, 
IHt".  The  conditions  of  payment  are  em- 
bodied In  the  resolution  herewitli  presented: 
Uesolved,  that  the  claim  of  the  Great  Falls 
Waterworlcs  for  six  months'  hydrant  rental, 
ending  Oct.  Slst,  1896,  be  disallowed  in  the 
sum  of  $2,245.47,  and  allowed  In  the  sum  of 
lf5,81 1.5(5.  .ind  that  a  warrant  be  Issued  on 
the  city  treasurer,  payable  out  of  the  water 
fund,  for  said  $3.811. .50,  and  be  tendered  to 
said  Great  Falls  Waterworks,  as  payment  in 
full  for  said  six  months'  hydrant  rental." 
The  said  report  of  the  auditing  committee 
and  the  resolution  contained  therein  were 
adopted  by  the  city  council.  Subsequently, 
on  November  2,  1896,  the  water  company 
having  again  presented  Its  bill  for  hydrant 
rentals  due  for  the  six  months'  period  end- 
ing November  Ist,  the  council  took  Iden- 
tically the  same  action  it  had  taken  upon  the 
same  bill  at  the  prior  meeting;  its  auditing 
••onimittee  having  reiterated  its  previous  re- 
port thereon,  and  having  recommended  the 
identical  resolution  in  reference  thereto  pre- 
viously adoi)ted. 

On  November  4,  1890,  the  Great  Falls  AVa- 
terworks,  on  affidavit  of  Its  president,  ap- 
plied to  the  district  court  of  Cascade  county 
for  a  writ  of  mandamus  to  be  directed  to  tlie 
city  council  of  (Jreat  Falls.  An  alternative 
writ  of  mandamus  was  issued,  which  recited 
many  of  the  facts  heretofore  stated,  an<i 
also  contained  other  allegations.  The  writ 
49  P.— 2 


commanded  the  city  council  at  its  first  regu- 
lar meeting  to  audit  and  allow  the  claim  of 
relator  for  the  rental  of  251  hydrants  from 
May  1,  1890,  to  November  1, 1896,  at  the  rate 
specified  in  said  Ordinance  No.  17,  and  di- 
rected that  the  mayor  thereupon  should  is- 
sue a  warrant  to  said  relator  for  the  sum  of 
$8,055  and  Interest,  payable  out  of  the  water 
fund  only.  It  also  commanded  that  the  city 
council  should  levy  and  collect  sufficient  tax- 
es to  pa3'  for  the  rental  of  said  251  hydrants 
for  what  was  due  thereon,  and  what  would 
be  due  for  the  fiscal  year  commencing  the 
first  Monday  In  May,  1897,  and  ending  the 
first  Monday  In  May,  1898.  The  writ  re- 
quired cause  to  be  shown  on  November  16, 
1890,  why  Its  commands  should  not  be  obey- 
ed.    No  demurrer  was  Interposed. 

The  return  or  answer  of  defendants  to  this 
alternative  writ  admitted  that  water  mains, 
original  and  extended,  had  been  laid  in  the 
city  by  relator  and  its  predecessors  under  the 
or'dcrs  and  directions  of  the  city  council  to 
the  extent  alleged.  It  denied  that  the  amount 
of  money  had  been  expended  which  the  writ 
alleged  had  been  expended  in  and  about  re- 
lator's water  plant,  and  averred  that  a  much 
less  amount  of  money  than  was  expended 
would  have  sufficed  for  the  construction  and 
expenses  coimected  with  said  plant.  It  alleged 
that  the  stock  In  the  Great  Falls  Waterworks 
Company  had  not  been  paid  in  full  by  the 
I  holdei-8  thereof.  It  denied  the  allegation  of 
said  writ  that  the  amount  of  money  which 
would  be  received  by  the  relator  on  account 
of  water  furnished  private  cou.sumer8  for  tlie 
year  1890  would  be  iiLsufficient  to  meet  and 
discharge  the  Interest  on  the  outstanding  bond- 
ed hvlebteduess  of  the  relator  and  its  operating 
expenses.  Defendants  further  denied  tliat 
tliere  had  been  placed,  in  connection  with  the 
water  plant  and  system,  251  hydrants  prior  to 
the  1st  day  of  November,  1895:  denied  that 
any  such  number  of  hydrants  had  been  accept- 
ed or  since  maintained  by  tiie  relator;  and 
alleged  that  the  total  number  of  hydrants 
placed  uix)n  or  in  connection  with  said  water 
system  on  or  prior  to  the  1st  day  of  November, 
1895,  was  250  hydrants.  Tlie  answa*  further 
averred  tliat  3  of  said  250  hydrants  were  pla- 
ced and  had  been  maintained  wholly  outside 
of  the  limits  of  the  city  of  Great  Falls  with- 
out authority.  It  alleged  that,  of  the  remain- 
ing 247  hydrants,  6  were  placed  in  an  addition 
to  the  city  of  Great  Falls,  under  an  expre.s8 
agreement  with  the  city  that  no  charge  should 
be  made  for  the  satne  prior  to  the  1st  day  of 
May,  1897.  It  also  alleged  that,  of  the  241 
remaining  hydrants,  13  had  been  pljiced  below 
the  surface  of  the  ground,  .so  as  to  be  inac- 
cessible for  fire  puriioses.  It  aven-ed  that  prior 
to  May  1,  1S90,  rchitor  had  been  ordered  to 
place  said  13  hydrants  in  proper  condition,  but 
had  failed  and  refused  to  do  so.  It  averred 
that  in  the  si)ring  of  issxi,  for  a  period  of  60 
days,  relator  had  failed  to  furnish,  to  the  in- 
habitants of  tlie  city,  water  fit  and  suitable 
for  domestic  use,  and  bad  made  no  provision 
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at  periods  of  high  water  in  the  Missouri  river 
for  furnushing  private  consumers  with  whole- 
some water.  It  alleged  that,  at  the  time  the 
contract  was  entered  Into,  the  future  of  the 
city  was  most  promising  (setting  forth  In  de- 
tail the  reasons  therefor),  and  that  at  such 
thne  the  city  could  have  entered  into  a  more 
favorable  contract  than  the  one  contained  in 
Ordinance  No.  17.  It  set  forth  that  the  city 
of  Great  Falls  had  exceeded  the  limit  of  in- 
debtedness permitted  by  the  constitution  of 
the  state,  and  had  no  authority  to  levy  and 
collect  the  taxes  for  water  rentals  as  prescrib- 
ed by  Ordinance  No.  17.  It  alleged  that  an 
agreement  had  been  entered  Into  by  the  per- 
sons named  as  grantees  in  the  ordinance  and 
Paris  Gibson,  at  that  time  mayor  of  the  city, 
whereby  each  of  said  person.s,  including  said 
mayor,  should  be  an  equal  owner  of  the  fran- 
chises, privileges,  and  contract  rights  to  be 
granted,  and  should  organize  a  corporation  to 
which  should  be  transferred  all  the  said  rights, 
etc.  It  alleged  that  Collins  et  al.  and  the 
mayor,  Gib.son,  Influenced  the  city  council  to 
pass  the  ordinance  aforesaid,  and  that  the  same 
was  approved  by  its  mayor,  Gibson,  wUle  an 
interested  party.  It  averred  that  the  various 
members  of  the  city  council  who  had  allowed 
and  paid  the  hydrant  rentals  to  relator  and  its 
pi-edecessors  had  done  so  without  any  knowl- 
edge on  their  part  of  the  said  agreement  on 
the  part  of  Gibson,  and  of  his  interest  in  the 
original  water  contract.  It  alleged  that,  by 
reason  of  the  facts  aforesaid,  as  well  as  upon 
other  grounds,  the  said  original  water  contract 
was  void.  It  averred  inability  on  the  part  of 
the  city  to  allow  relator  the  amount  claimed 
for  hydrant  rentals,  and  at  the  same  time 
operate  its  city  government,  setting  forth  hi  de- 
tail the  expenses  necessaiy  for  the  operation 
of  its  government  It  denied  the  allegation 
that  the  only  reason  for  disallowing  the  claim 
presented  by  relator  was  the  fact  that  the  city 
had  not  sufllclent  money  In  the  water  fund 
to  pay  the  full  amount  of  hydrant  rentals  pre- 
scribed by  the  ordinance,  and  alleg(>d  that,  in 
allowing  a  portion  of  said  claim  and  disallow- 
ing a  iKirtion  thereof,  the  council  had  acted  in 
good  faith.  In  the  belief  that  the  amount  al- 
lowed for  water  furnished  was  a  full  and 
adequate  compeusation  for  the  same,  and  was 
all  that  the  relator  was  legally  entitled  to  re- 
ceive. It  fu.'ther  alleged  that  under  the  terms 
of  the  bonds  issued  and  securetl  by  tru-st  deed 
to  the  Illinois  Trust  &  Savings  Bank,  a  cor- 
poration of  Illinois,  It  (the  city)  was  required  to 
pay  to  said  last-named  corporation  any  sums 
due  for  hydtant  rentals  to  tlie  relator  on  the 
Interest  account  of  said  bonds,  and  averred 
tliat  interest  due  thereon  In  excess  of  what 
relator  claimed  to  be  due  from  the  city  liad 
not  been  paid  by  relator.  It  further  alleged 
that  there  %vas  a  defect  of  parties  plaintiff  to 
the  action.  In  that  the  Illinois  Trust  &  Savings 
Bank  was  a  necessary  party  to  the  action. 

The  cause  came  on  for  trial  on  the  7th  day 
of  December,  18!H».  The  district  court  (.Judge 
Benton    presiding),    on    December    21,    1896, 


found  in  favor  of  relator,  both  as  to  the  law 
and  facts,  on  all  Issues  on  which  evidence 
was  admitted,  and  ordered  a  peremptory  writ 
of  mandamus  as  prayed.  Subsequently,  the 
defendants  moved  to  set  aside  the  findings  of 
the  court,  and  for  a  new  trial,  upon  the  fol- 
lowing ground:  "Errors  of  law  occurring  at 
the  trial,  and  excepted  to  by  the  defendants 
at  the  time."  The  motion  was  made  on  a 
bill  of  exceptions.  It  appears  from  the  bill 
of  exceptions  that,  upon  the  trial  of  the  suit, 
the  defendants  objected  to  the  introduction  of 
any  evidence  in  support  of  the  alternative  writ 
of  mandamus— First,  because  of  a  defect  of 
parties;  second,  because  no  cause  of  action 
was  statixl  for  a  writ  of  mandamus;  third, 
because  the  relator  had  a  plain,  speedy,  and 
adequate  remedy  at  law,  by  suit  against  the 
city;  fourth,  because  It  appeared  on  the  face 
of  the  writ  that  the  claim  of  relator  had  been 
already  audited  and  disallowed;  fifth,  be<-ause 
it  did  not  appear  on  the  face  thereof  that  the 
claim  sued  on  for  water  rent  had  ever  been 
presented  to  the  council  for  allowance.  In  ac- 
cordance with  the.  provisions  of  section  4S08, 
Pol.  Code  1805,  requiring  that  "no  money 
must  be  paid  to  any  person  claiming  under 
a  contract  with  the  council,  until  such  per- 
son has  first  filed  with  the  clerk  a  state- 
ment, under  oath,  disclosing  the  names  of  all 
persons  directly  or  indirectly  interested  in 
the  contract,  or  the  proceeds  or  profits  thereof, 
and  declartng  that  no  persons  other  than  those 
named  are  Interested  in  the  same";  sixth,  be- 
cause, the  business  of  relator  being  a  busi- 
ness that  cannot  be  lawfully  conducted  except 
under  a  license  first  issued  therefor,  the  alter- 
native writ  Is  Insuflicieut  in  not  alleging  that 
the  relator,  at  the  time  of  the  furnishing  of 
the  water,  was  or  is  now  entitled  to  conduct 
the  business  of  furnishing  water  to  the  city, 
or  to  any  one  else,  because  it  does  not  appear 
that  the  relator  had  been  licensed  to  conduct 
the  business  of  a  water  company  either  under 
the  city  ordinances  or  the  statutes;  seventh, 
because,  upon  the  facts  stated  In  the  alterna- 
tive writ,  it  appears  that  Ordinance  No.  17 
Is  void,  because  to  give  It  effect  would  be  to 
create  a  monopoly  and  an  exclusive  right  and 
privilege;  eighth,  because  it  further  appears 
from  the  allegations  of  said  writ  that  Ordi- 
nance No.  17,  In  so  far  as  it  purports  to  con- 
fer the  right  upon  the  grantees  therein  named, 
their  successors  and  assigns,  to  compensation 
for  the  period  named  for  hydrant  rental  at 
the  rates  fixed,  Is  and  was  ultra  vires,  and 
be.vond  any  express  or  Implied  power  on  the 
part  of  the  city  council  to  enact  It.  Defend- 
ants also  moved  to  dismLss  the  alteniatlve 
writ  upon  the  ground  "that  the  record  now 
shows  that  thei-e  is  a  controversy  between  the 
Great  Falls  Waterworks  and  the  city  of  Great 
Falls,  over  the  question  of  the  amount  of  mon- 
ey due  for  water  furnished,  and  concerning 
other  facts  essential  for  the  council  to  deter- 
mine when  acting  as  an  nuditiug  body  In  al- 
lowing and  disallowing  tiie  claim."  These  ob- 
jections and  this  motion  were  denied  by  the 
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rourt  An  objection  of  defendants  was  over- 
ruled, and  an  exception  saved  to  the  admis- 
sion in  evidence  of  tbe  minutes  of  tlie  council, 
for  the  purpose  of  sho-wing  tbat  tbe  city  coun- 
cil had  accepted  251  hydrants. 

At  the  trial,  the  defendants  offered  to  show 
by  the  records  of  the  minutes  of  the  city  coun- 
cU  that  at  a  meeting  held  on  April  12,  188», 
the  acceptance  in  evidence  was  brought  up 
for  consideration,  and  that,  on  motion,  tbe  ac- 
ceptance was  received  and  placed  on  file.  An 
objection  to  this  evidence  as  immaterial  was 
sustained.  Defendants  then  oflTered  to  amend 
their  answer  so  as  to  allege  that  the  grantees 
did  not  file  their  acceptance  provided  for  in 
said  ordinance  until  the  12th  day  of  April, 
18S9.  Leave  to  amend  was  denied.  As  shown 
by  the  bill  of  exertions  on  which  defendants 
moved  to  set  aside  the  findings  of  fact  and  for 
a  new  trial,  tlie  only  Issue  upon  which  the 
district  coui't  allowed  defendants  to  introduce 
evidence  at  the  trial  was  that  as  to  the  par- 
liclpation  of  Mayor  Gibson  in  the  procurement 
of  the  water  contract  from  the  city  while  an 
interested  party.  It  also  appears  that  the  de- 
fendants attempted,  on  cross-examination,  to 
show  that  relato'  iiad  no  license,  city  or  coun- 
ty, to  carry  on  Its  business.  The  answer  con- 
tained no  allegation  as  to  whether  relator  had 
a  license  or  not.  An  objection,  being  inter- 
IKtited,  that  the  evidence  sought  to  be  Intro- 
duced in  respect  to  a  license  was  not  proper 
cross-<>xamination.  was  sustained.  The  mo- 
tion for  a  new  trial  was  heard  by  Judge  Du 
Bose.  who,  after  taking  the  matter  uinder  ad- 
visement, «n  Februai7  19, 1887,  granted  a  new 
trial.  Tbe  reasons  assigned  therefor  in  bis 
written  opinion  were  in  substance  that  man- 
damus was  not  the  proper  remedy  to  be  in- 
voked by  relator,  inasmuch  as  it  had  a  plain, 
speedy,  and  adequate  remedy  at  law,  and  that 
tbe  city  coimcil,  in  disallowing  the  claim, 
acted  within  tbe  scope  of  its  authority.  The 
appeal  la  from  the  order  made  by  Judge  Du 
Boee  granting  the  new  trial. 

John  B.  Clayberg,  B.  P.  Carpenter,  W.  W. 
Phelps,  I.  Parker  Veazey,  and  W.  T.  Plgott, 
for  appellant.  Sam  Stephenson  and  CuUen, 
Day  &  Cidlen,  for  appellees. 

BUCK,  J.  (after  stating  the  facts).  Winnow- 
ing the  grain  of  this  controversy,— distin- 
guishing the  substance  from  the  shadows  of 
law  invoked, — the  vital  Issues  are  less  numer- 
ous than  the  many  questions  elal)orately  dis- 
ciLssed  In  brief  and  argument  seem  to  Indicate. 
It  Is  apparent  from  the  record  that.  In  the  re- 
fusal of  the  city  council  of  Great  Falls  to  al- 
low relator's  claim  for  hydrant  rentals,  the 
actual  motive  was  to  repudiate  the  water  con- 
tract, because  It  had  grown  burdensome, 
through  changed  financial  conditions.  It  Is 
also  manifest  that  the  district  court  which 
granted  the  motion  for  a  new  trial  acted  sole- 
ly on  the  theory  that  relator's  remedy  for  its 
nllogcd  wrong  was  not  mandamus.  While  It 
is  true  as  a  general  proposition  that  a  correct 


decision  or  ruling  will  not  be  disturbed  on  ap- 
peal, even  If  the  reason  announced  for  the 
same  Is  erroneous,  nevertheless  an  appellate 
court  is  under  no  compulsion  to  grope  in  spec- 
ulation for  a  possibly  good  reason.  Therefore, 
In  the  determination  of  an  appeal,  a  reason 
explicitly  given  for  Its  mling  or  decision  by 
an  inferior  tribunal  is  always  entitled  to 
more  consideration  than  mere  possibly  good 
reasons  subsequently  conceived  or  urged.  If 
a  false  reason  is  given,  tbe  sound  one  support- 
ing it  should  be  clearly  apparent  and  readily 
supplied.  Were  it  otherwise,  ingenuity  in 
mere  idle  argument  would  result,  and  doubt 
would  be  encouraged  for  the  sake  of  mere 
doubt.  Hence  we  propose  to  deal  very  briefly 
with  many  of  the  objections  raised. 

Was  the  water  contract  void  for  fraud  in 
Its  inception?  The  judge  who  tried  the  case 
found  that  Paris  Gibson,  tbe  mayor  of  the 
city  of  Great  Falls,  at  the  time  Oiillmmce  No. 
17  was  passed  and  approved,  was  not  inter- 
ested in  the  water  contract,  and  there  was 
evidence  to  support  the  finding.  The  tact  that 
Gibson,  while  mayor  of  the  city,  had  agreed 
(after  the  acceptance  of  the  contract  filed  with 
tbe  proper  city  official,  on  April  9,  1889)  to 
take  shares  of  stock  in  the  corporation  suc- 
ceeding to  the  rights  of  the  original  parties 
contracted  with,  did  not  render  this  contract 
void,  under  sections  3^  and  317,  Comp.  St. 
1887,  forbidding  a  mayor  or  alderman  to  be  a 
party  to  any  city  contract,  or  to  be  interested 
In  the  profits  of  any  such  contract  entered 
into  while  he  was  in  office.  Now,  whether  the 
dty  of  Great  Falls  might  be  affected  by  any 
breach  of  trust  on  the  part  of  its  mayor  in 
coimection  with  such  a  contract,  or  any  viola- 
tion of  law  declared  by  statute  to  be  a  breach 
of  trust,  It  Is  unnecessary  to  dlocuss.  The 
allegations  in  the  answer  as  to  Gibson's  con- 
nection with  the  passage  and  approval  of  the 
ordinance  are  Indefinite  in  character.  It  is 
averred  that  Ordinance  No.  17  was  caused  to 
be  passed  by  Collins  et  al.  and  Gibson,  and 
that,  tlirough  their  united  Influence,  tbe  dty 
was  induced  to  enact  the  same.  It  is  not 
averred  that  Gibson  as  mayor  voted  for  the 
ordinance.  Under  the  statutes  in  force  at  tbe 
time,  he  would  not,  as  mayor,  have  had  a  vote 
In  tbe  proceedings  of  the  council,  luiless  there 
had  been  a  tie.  Tbe  defendants  offered  to 
prove  by  the  minutes  of  the  city  council  that 
the  acceptance  of  the  ordinance  (which  was 
admitted  by  tbe  answer  to  have  been  filed 
within  time,  but  which,  upon  the  trial,  was 
shown  to  have  been  filed  two  days  later  than 
the  time  prescribed  by  the  ordinance)  was  not 
consida%d  by  the  city  council  until  April  12tb, 
at  which  meeting  the  acceptance  was  received 
and  placed  on  file.  Objection  was  made  on 
tbe  ground  of  Immateriality  and  sustained. 
The  defendants  then  offered  to  amend  the  an- 
swer by  alleging  tbat  the  grantees  In  the  ordi- 
nance did  not  accept  its  provisions  until  the 
12th  day  of  April,  1889.  The  court  refused  to 
allow  this  amendment.  It  Is  true  that  the 
city  might  at  tbe  time  have  objected  that  tbe 
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acceptance  had  not  been  filed  within  the  10 
clays  proscribed,  but  it  did  not  do  so.  It  al- 
lowed the  constiiK-Uon  of  the  waterworks  In 
accordance  with  the  terms  of  tlie  ordinance, 
and  proceeded  to  use  and  enjoy  the  water 
furnislied  tliere1)y.  For  a  number  of  years 
tlie  ordinance  was  treated  as  valid  and  bind- 
ing In  every  respect.  There  was  no  sukros- 
tion  In  connection  with  the  evidence  offered 
tliat  Gibson  had  or  could  lawfully  have  voted 
as  to  the  acceptance  at  tlie  meeting  held  on 
April  12th.  Under  tliese  circumstances,  there 
was  a  waiver  of  any  defect  so  far  as  the  ac- 
ceptance was  concerned. 

Was  the  contract  void  becan.oe  it  frranted  an 
pxchvive  riglit  or  fixed  the  iiydraut  rates  for 
an  unreasonalile  length  of  timoV  It  is  to  lie 
borne  in  mind  that  tliere  is  no  one  in  this  ])ro- 
ceeding  claiming  under  any  right  conllicting 
with  relator's  to  8tip))iy  the  city  of  Oreat  Falls 
and  Its  iiiliabitants  with  water.  Tlie  attitude 
of  tlie  city  18  simply  this:  It  desires  and 
contemplates  a  continuance  of  tlie  use  of  the 
water  supplied  by  relator,  but  Insists  upon 
such  use  upon  Its  own  tenns.  regardless  of  the 
original  contract.  The  situation  is  entirely 
diffei-ent  from  what  it  would  Ixi  were  the  ex- 
clusive or  unreasonable  feature  of  the  fraii- 
cliise  being  attacked  prior  to  the  iierformanoe 
of  the  terms  of  the  contract.  Contracts  estab- 
lishing flx<Hl  rates  of  payment,  or  granting  ex- 
clusive rights  for  a  long  tei-m  of  years  to  sup- 
ply the  needs  of  cities,  should  lie  always  close- 
ly scrutinized  by  the  courts  wlion  directly  at- 
tacked, before  substantial  rights  have  vested 
through  iierformance.  It  is  true,  the  question 
for  what  length  of  time  a  city  council  may 
lawfully  enter  Into  such  contracts  depends 
largely  for  its  answer  upon  the  facts  and  con- 
ditions involved  in  each  iiarticular  case.  Re- 
siiondents  contend  that,  for  the  last-mentioned 
reason,  the  trial  court  should  have  allowed 
them  to  show  the  promising  future  of  the  city 
at  the  time  the  contract  was  entered  Into,  and 
tlie  probability  that  a  mticii  more  favorable 
water  contract  could  have  been  obtained. 
But  what  if  It  had  been  shown  that  the  city 
ottlclals  acted  unwisely  as  to  the  terms  of  the 
contract?  Rights  have  vested  tlirough  the 
performance  of  many  of  said  tenns.  No  fraud 
Is  alleged,  or  even  suggested,  on  the  part  of 
the  meraliers  of  tlie  city  council,  other  than 
the  mayor.  In  entering  into  this  contract. 
From  Maich  U",  ISSt),  up  to  August,  ISiMi,  for 
a  iieriod  of  more  tlian  seven  years,  no  olijec- 
tion  was  rai.>»cd  (so  far  as  tlie  record  discloses) 
In  any  manner  to  this  coutra<!t.  Bonds  had 
been  issued  on  the  water  company's  plant,  and 
money  realized  from  the  sale  of  bonds  ex- 
pended theionn.  There  was  no  eriw  in  the 
exclusion  of  tills  evidence. 

Respondents  urge:  "Counsel  for  apiK>llant 
s<'em  to  contend  that  we  canuot  now  raise  the 
defense  of  unreasonableness  of  contract.  If 
this  were  a  proceeding  for  tlie  payment  of 
pjist  Iiydrant  rentals  alone,  there  would  be 
some  force  in  the  proposition.  But  this  Is 
more.   This  proceeding  is  brought  to  obtain, 


and  the  tnal  court  granted,  a  mandamus  to 
conuiel  not  only  an  allowance  of  the  claim  for 
past-due  reiiUils,  but  also  to  comiicl  the  levy 
of  a  tax  auu  an  appropriation  of  sutHdent  mon- 
ey to  pay  rentals  maturing  for  the  year  end- 
ing May  1,  1808.  If  this  is  to  be  upheld,  It  is 
only  on  the  theory  that  the  contract  is  valid 
for  the  entire  period  of  time  covered  by  its 
terms."  The  city  in  this  proceeding  is  not 
seeking  to  use  water  to  be  supplied  by  otiier 
means  than  tiie  relator's  plant.  It  neither  c-on- 
templates  nor  suggests  the  supply  of  water  to 
it  by  other  means;  and  no  rival  in  the  water 
business,  seeking  the  patronage  of  the  city, 
attacks  this  contract  under  a  right  or  privilege 
antngonl.stic  to  It.  The  city  virtually  accepts 
the  results  of  this  contract  in  iiart,— so  far  as 
they  are  beneficial  to  It,— even  while  protest- 
ing that  It  is  void  ab  initio.  In  Davenport  v. 
Kli'inschmldt,  C  Mont.  502,  13  Pac.  'MQ,  it  was 
held  that  an  ordinance  of  the  city  of  Helena 
was  void  because  it  gi-anted  the  exclusive  right 

j  to  supply  said  city  with  water  for  flre  and 
sewerage  puriioses  at  fixed  rates  for  a  period 
of  20  years.    The  court  granted  a  perpetual 

i  injunction  at  the  prayer  of  certain  taxpayers, 
to  prevent  the  oirrying  out  of  tiie  tenns  of  the 
ordinance.  But  this  was  done  before  any 
work  had  been  commenced  under  the  contract 
embodied  In  the  ordinance.  For  special  rea- 
sons In  that  case,  it  was  not  determined  wheth- 
er the  Helena  oi-dinance  was  severable  In  re- 
spect to  what  was  valid  and  what  invalid  In 
Its  provisions.  AVe  do  not  deem  It  necessary 
to  decide,  under  the  existing  condition  of  facts 
presented  by  this  appeal  and  the  law  applica- 
ble thereto,  wliether  the  exclusive  15-year 
privilege  granted  In  Ordinance  No.  17  Is  void 
or  not,  eitiier  on  the  ground  of  monopoly  or 
unreasonableiie,ss  of  time  In  prescribing  Hxed 
hydrant  rentals.  The  city  Is  estopped  In  Its 
individual  capacity  by  its  present  attitude  from 
availing  itself  of  this  defense.  Nor  Is  It  nec- 
es,sary  to  detemiine  any  question  which  may 
arise  in  tiie  future  as  to  whether  the  relator 
can  insist  uiion  a  renewal  of  the  ordinance 
contract  at  the  expiration  of  the  20  years  pre- 
scribed tiierein.  If  the  city  of  Great  Falls  does 
not  purchase  this  water  plant.  We  must  de- 
cide the  controversy  only  on  the  phase  of  It 
as  presented  at  this  time. 

The  law  as  annour.ced  in  the  case  of  Illinois 
Trust  &  Savings  Bank  v.  City  of  Arkansas 
City,  7(5  Fc<l.  271,  '22  C.  C.  A.  171,  Is  peculiarly 
applicable  in  many  respects  to  the  present 
case.  We  quote  from  It  the  following  applica- 
ble language:  "Moreover,  the  city  Is  in  no 
position  In  this  case  to  Insist  upon  the  In- 
validity of  the  exclusive  character  of  this 
grant,  if  that  eould  avoid  Its  entire  contract 
The  city  Is  not  endeavoring  to  construct  water- 
works or  to  lay  piiies  in  its  streets  In  violation 
of  hs  exclusive  grant  to  the  gas  company,  nor 
Is  any  one  attempting  to  do  so  under  Its  li- 
cense or  by  Its  iierniission.  No  one  seeks  to 
Infringe  this  exclusive  grant.  In  practical  ef 
feet  It  stands  unchallenged,  and  may  eve- 
continue  to  be  so.    Until  It  is  challenged  by  tho 
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act  or  endeavor  of  some  one  who  seeks  to  In- 
fringe it,  its  validity  or  invalidity  Is  a  moot 
qnestlon,  on  account  of  which  the  courts 
ought  not  to,  and  will  not,  avoid  any  part  of 
the  contract.  No  one  who  does  not  infringe 
or  threati'n  to  infringe  the  excluslveness  of  the 
grant  in  a  contract  made  by  a  municipality 
c-an,  after  the  substantial  performance  of  the 
t-ontract  by  the  grantee,  be  heard  to  say  that 
the  contract  or  the  grant  Is  void  on  accoimt  of 
the  exclusive  character  of  the  latter.  [Author- 
ities cited.]  But  It  Is  insisted  that  this  con- 
tract is  beyond  the  powers  of  this  city,  and 
void,  because  It  grants  the  riglit  to  use  tlie 
streets  of  the  city  to  the  water  company,  and 
promises  to  pay  rental  for  the  hydrants,  for 
twenty-one  years.  The  proposition  on  which 
this  contention  rests  is  that  the  members  of 
the  city  council  are  tnistees  for  the  public; 
that  they  exerci.sc  legislative  powers;  and  that 
they  can  make  no  grant  and  conclude  no  con- 
tract which  will  biitd  the  city  beyond  the  terms 
of  their  offices,  because  such  action  would  cir- 
cumscribe the  legislative  jiowers  of  their  suc- 
cessors, and  deprive  them  of  the  right  to  their 
unrestricted  exercise  as  the  exigencies  of  the 
times  might  demand.  There  are  two  reasons 
why  this  proposition  cannot  be  successfully 
maintained  In  this  case:  First.  It  Ignores  the 
settled  distinction  between  the  governmental 
or  public  and  the  proprletai-y  or  business  pow- 
ers of  a  municipality,  and  erroneously  seeks 
to  apply  to  the  exercise  of  the  latter  a  rule 
which  Is  only  applicable  to  the  exercise  of  the 
former.  A  city  has  two  classes  of  powers: 
The  one  legislative,  public,  governmental,  in 
the  exercise  of  which  It  is  a  sovereignty,  and 
governs  Its  people;  the  other,  proprietary,  quasi 
private,  conferred  upon  It,  not  for  the  purpose 
of  governing  Its  people,  but  for  the  private 
advantage  of  the  inhabitants  of  the  city  and 
of  the  city  Itself  as  a  legal  personality.  In  the 
exercise  of  the  powers  of  the  former  class. 
It  Is  governed  by  the  rule  here  Invoked.  In 
their  exercise,  it  is  ruling  its  people,  and  Is 
lionud  to  transmit  its  powers  of  goremmeut  to 
Its  successive  sets  of  officers  unimpaired.  But, 
In  the  exercise  of  the  powers  of  the  latter 
class,  it  is  controlled  by  no  such  rule,  because 
it  is  acting  and  contracting  for  the  private  ben- 
efit of  itself  and  its  inhabitants;  and  it  may 
exercise  the  business  powers  conferred  upon  It 
in  the  same  way,  and  in  their  exercise  It  is 
to  be  governed  by  the  same  rules  that  govern 
a  private  individual  or  corporation.  [Authori- 
ties cited.]  In  contracting  for  waterworks  to 
supply  itself  and  its  inhabitants  with  water, 
the  city  is  not  exercising  its  governmental  or 
legislative  powers,  but  its  business  or  pro- 
prietary powers.  The  purpose  of  such  a  con- 
tract is  not  to  govern  its  inhabitants,  but  to 
obtain  a  private  benefit  for  the  city  Itself  and 
its  denizens.  Second.  The  iiowers  gi-autcd  to 
this  city  by  the  legislature  of  the  state  of 
Kansas  to  contract  for  and  procure  waterworks 
are  plenary  and  unlimited,  save  by  the  duty 
to  exercise  them  with  reasonable  discretion; 
and  it  is  not  the  province  of  a  court  to  contract 


or  clip  the  legislative  grant."  We  are  satlsfioil 
that  these  reasons  apply  generally  to  this  ap- 
peal. 

The  case  of  Davenport  v.  Klelnschmldt,  su- 
pra, refers  to  the  distinction  between  the 
character  of  a  city  considered  in  Its  individ- 
ual and  its  governmental  capacity.  Seepage 
534,  6  Wont.,  and  page  2.50,  13  Pac.  The 
court  expressly  refused  to  hold  the  Helena 
ordinance  void,  because  it  restricted  the  fu- 
ture legislative  powers  of  the  city  council. 
Appellant  says,  in  its  brief:  "In  the  ca.se  of 
Davenport  v.  Klelnschmldt,  0  Mont  502,  13 
Pac.  240,  the  court  distinguishes  the  cases 
of  Burlington  Water  C!o.  v.  Woodward,  40 
Iowa,  50,  and  Grant  v.  City  of  Davenport, 
3fi  Iowa,  401,  and  uses  the  following  lan- 
guage: 'In  all  of  the  water  cases  arising  in 
the  state  of  Iowa,  we  are  met  with  a  gen- 
eral statute  whicli  authorized  all  cities  to 
contract  for  the  erection  of  waterworks,  and 
to  pay  for  the  water  used  by  special  fund, 
raised  by  a  special  annual  tax,  not  to  exceed 
five  mills  on  the  dollar;  and  such  contracts 
with  water  companies  were  held  not  to  cre- 
ate a  debt  against  the  cities,  because  the  wa- 
ter companies  would  never  have  any  general 
claim  against  the  cities,  but  were  held  to 
look  to  the  special  fund  alone  for  the  satis- 
faction of  their  demands.'  After  the  deci- 
sion In  this  case,  and  In  the  year  18S9,  the 
legislative  assembly  of  the  ten-itory  of  Mon- 
tana pas.scd  the  act  hereinbefore  quoted, 
conferring  upon  cities  the  iH>wer  to  levy  and 
collect  a  tax  not  to  exceed  Ave  mills  on  the 
dollar  for  fire  and  water  purposes." 

The  act  of  the  legislature  referred  to  (See 
Sess.  Laws  1880,  p.  185,  $  lO,  is  as  follows: 
"That  section  four  hundred  and  fifteen,  as 
amended  by  'An  act  to  amend  an  act  relat- 
ing to  the  formation  of  municipal  corpora- 
tions,' be  amended  so  as  to  read  as  follows: 
'Section  415.  The  amount  of  corporation 
taxes  to  be  assessed  and  levied  in  any  one 
year  on  the  tax.able  property  of  any  city  or 
town  for  general  municipal  or  admlnlstnitlve 
purposes  shall  not  exceed  three-fourths  of 
one  per  centum,  and  for  Are  and  water  pur- 
poses one-half  of  one  per  centum  on  the  as- 
sessed valuation  of  such  property  and  such 
special  assessments  as  may  be  levied  from 
time  to  time  as  provided  for  under  chapter 
twenty-two,  fifth  division  of  Compiled  Stat- 
utes of  Montana,  and  the  amendments  there- 
to.' "  This  law  was  In  force  when  Ordi- 
nance No.  17  was  passed,  approved,  and  ac- 
cepted. We  are  of  the  opinion  that  this  law 
became  a  part  of  the  contract  embodied  In 
said  ordinance,  and  tliat  relator  had  a  right 
to  insist  that.  In  so  far  as  might  be  neces- 
sary to  pay  what  was  due  It  for  hydrant 
rentals  in  accordance  with  the  rates  pre- 
scribed In  the  ordinance  contract,  a  special 
tax,  as  provided  for  in  that  act,  should  be 
levied  annually:  of  course.  In  only  such 
sums  as  would  be  needed,  and  not  exceeding 
the  five-mill  limit.  The  contract  was  en- 
tered into  in  contemplation  of  a  special  fund 
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being  created  by  the  city  to  meet  liabilities 
Incurred  thereunder;  and  the  legislature,  in 
said  act,  contemplated  at  the  time  that  cities 
of  the  territory  should  pay  for  water  used 
by  them  for  sewerage  and  fire  purposes  from 
taxes  levied  and  collected  for  that  specific 
purpose.  The  case  of  Davenport  v.  Kleln- 
schmldt,  supra,  does  not  disapprove  the  Iowa 
cases  holding  that,  because  a  general  law 
provided  for  payment  from  a  special  fund,  a 
liability  incurred  by  a  city  to  supply  its  In- 
habitants with  water  was  not  a  debt,  In  the 
sense  of  the  term  as  employed  in  the  con- 
stitution of  Iowa,  forbidding  cities  to  Incur 
debts  In  excess  of  a  certain  proi)ortion  to 
their  assessable  property.  It  was  under  dif- 
ferent conditions  of  law  and  fact  that  the 
supreme  court  of  the  territory  of  Montana 
held  lu  Davenport  v.  Kleiuschmidt  that  the 
liability  incurred  by  the  city  of  Helena  under 
its  ordinance  contract  was  a  debt.  This  ai)- 
pears  from  a  careful  reading  of  the  case. 

Kespondents  urge:  "The  provisions  of  sec- 
tion 27,  containing  the  agreement  of  the  city 
to  pay  the  hydrant  rentals  to  the  bondhold- 
ers, and  requiring  a  certificate  of  such  agree- 
ment on  the  back  of  each  of  the  bonds,  is  an 
attempt  to  loan  to  the  company  the  credit  of 
the  city,  in  violation  of  Act  Cong.  1886,  S  2 
(Comp.  St.  Mont.,  at  page  32)."  This  section 
referred  to  Is  as  follows:  "That  no  territory 
of  the  United  States  now  or  hereafter  to  be 
organized,  or  any  political  or  municipal  cor- 
l)oratlon  or  subdivision  of  any  such  territory, 
shall  hereafter  make  any  subscription  to  the 
capital  stock  of  any  incorporated  company, 
or  company  or  association  having  corporate 
ix>wers,  or  in  any  manner  loan  its  credit  to 
or  use  It  for  the  benefit  of  any  such  company 
or  association  or  borrow  any  money  for  the 
use  of  any  such  company  or  association." 
We  hold  that  the  act  of  congress  was  not 
violated  by  section  27  of  the  ordinance,  and 
the  action  of  the  city  thereunder  as  to  its 
certificate  on  the  bonds. 

It  follows,  in  this  view  of  the  case,  that 
neither  under  the  organic  act  of  the  terri- 
tory of  Montana,  nor  the  constitution  of  the 
state  of  Montana,  is  or  was  the  liability  in- 
curred by  the  city  of  Great  Flails  under  Or- 
dinance 17  a  debt  in  the  sense  prohibited. 
After  rights  had  vested  under  the  act  of  the 
legislative  assembly  passed  in  1888,  supra, 
neither  the  legislature  nor  the  people  of 
Montana,  by  adopting  a  constitution,  could 
have  impaired  the  contract  obligation  attach- 
ing. The  constitution  of  the  United  States 
forbids  this.  See  Wolff  v.  New  Orleans,  103 
U.  S.  358.  and  Von  Hoffman  v.  City  of  Quln- 
cy,  4  Wall.  535. 

Does  the  alternative  writ  contain  allegations 
showing  a  cause  of  action  which  would  enti- 
tle relator  to  a  writ  of  mandamus?  Yes.  Did 
relator  have  any  plain,  speedy,  and  adequate 
remedy  in  the  ordinary  course  of  law?  It  did 
not.  Mandamus  was  clearly  the  remedy. 
Mandamus,  even  In  the  common-law  view  of 
it,  long  ago  ceased  to  be  a  prerogative  writ. 


and  became  gradually,  both  In  the  English  and 
American  courts,  to  be  regarded  and  inter- 
preted as  a  writ  of  right.  Since  the  breaking 
down  by  the  Codes  of  so  many  of  the  formal 
barriers  between  equity  and  law,  the  remedy 
by  mandamus,  however  different  its  legal  his- 
tory from  the  writ  of  injunction,  is  none  the 
less  elastic  and  adaptable  within  its  proiier 
sphere,  as  the  latter  is  within  Its  sphere.  The 
function  of  each  is  by  summary  legal  Inter- 
vention to  prevent  wrongdoing.  The  one  sets 
the  law  in  motion  to  comiiel  the  doing  of 
what  should  be  done;  tlie  other  prevents  or 
checks  threatened  or  actual  wrongdoing.  Each 
serves  the  ends  of  Justice  practically.  E^h  is 
a  developed  remedy,  adapted  to  modern  necdn 
and  ideas;  and,  whea  the  proper  occasion  de- 
mands either,  the  writ  should  be  issued  read- 
ily, without  regard  to  any  mere  lifeless  dis- 
tinctions of  past  history. 

Sections  lOCl  and  1S)62  (relating  to  manda- 
mus). Code  Civ.  Proc.  Mont.  1895,  are  as  fol- 
lows: 

"Sec.  1961.  It  may  be  issued  by  the  su- 
preme court  or  the  district  court,  or  any  Judge 
of  the  district  court,  to  any  Inferior  tribunal, 
corporatlcm,  board  or  person,  to  compel  the 
performance  of  an  act  which  the  law  spe- 
elally  enjoins  as  a  duty  resulting  from  an  of- 
fice, trust  or  station;  or  to  comiiel  the  admis- 
sion of  a  party  to  the  use  and  enjoyment  of  a 
right  or  office  to  which  he  is  entitled  and  from 
which  he  is  unlawfully  precluded  by  such  in- 
ferior tribunal,  corporaticm,  board  or  person. 

"Sec.  1962.  The  writ  must  be  issued  in  all 
cases  where  there  is  not  a  plain,  speedy  and 
ade<iuate  remedy  In  the  ordinary  course  of 
law.  It  must  be  issued  upon  afiidavit,  on  the 
application  of  the  party  beneficially  inter- 
ested." 

Under  said  section  1061,  the  Issuance  of  the 
writ  does  not  depend  upon  the  exercise  of  a 
mere  discretion  on  the  part  of  the  court  or 
Judge,  regardless  of  the  question  of  whether 
there  exists  a  plain,  speedy,  and  adequate  rem- 
edy in  the  ordinary  course  of  law.  The  dis- 
cretion should  be  exercised  In  connection  with 
the  answer  to  that  question.  But,  under  sec- 
tion 1962,  if  there  is  not  a  plain,  speedy,  and 
adequate  remedy  in  the  ordinary  course  of 
law,  then  there  is  no  discretion.  The  court 
or  Judge  must  issue  the  writ. 

Had  the  city  of  Great  Palls  anything  before 
It  to  be  determined  or  decided  when  relator's 
claim  for  hydrant  rentals  was  acted  upon,  on 
October  5  and  November  2,  1896?  No.  The 
question  of  the  number  of  hydrants  had  been 
decided  months  previously,  and  payment  had 
Iteen  made  for  251  hydrants  up  to  May  1,  ISIM. 
The  answer  itself  conc*edes  that  the  mains  to 
an  extent  requiring  251  hydrants  had  been 
laid  under  tlie  direction  of  the  city  govern- 
ment. The  city's  own  records  establish  the 
fact,  and  the  trial  court  found,  that  251  hy- 
drants had  been  placed  and  accepte<l  along 
these  mains.  The  evidence  offered  to  prove 
that  3  of  these  h.vdrant8  w^ere  outside  of  the 
city  limits,  and  that  6  others  were  in  an  addi- 
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tion  to  the  city,  and  maintained  under  a  spe- 
cial agreement,  and  that  13  others  were  be- 
low the  surface  of  the  ground,  and  therefore 
inaccessible  for  fire  and  sewerage  purposes, 
was  all  properly  excluded.  There  was  no 
averment  In  the  answer  laying  any  founda- 
tion for  evidence  to  contradict  the  city's  own 
records,  kept  presumably  In  accordance  with 
the  law  requiring  them  to  be  kept.  If  the 
city  is  dissatisfied  by  reason  of  defects  In  any 
hydrants,  It  certainly,  under  the  terms  of  lU 
contract,  can  remedy  the  same.  So  far  as 
the  three  hydrants  outside  of  the  city  limits 
are  concerned,  they  may  be  so  near  the  city 
limits  as  to  be  necessary  at  those  points  for 
the  protection  of  the  city. 

The  evidence  offered  to  show  that  relator 
had  no  city  or  county  license  was  also  prop- 
erly excluded  on  the  trial.  There  was  no  al- 
legation in  the  answer  to  support  Its  admis- 
sion, and  It  was  Improperly  sought  to  be  elic- 
ited on  cross-examination. 

The  offer  to  show  that  impure  and  unwhole- 
some water  had  been  furnished  the  inhabit- 
ants of  the  city  was  wholly  Immaterial.  The 
point  from  which  the  water  was  to  be  taken  by 
the  relator  had  been  expressly  agreed  upon  in 
the  ordinance,  and  there  was  no  Issue  as  to 
the  quality  of  the  water  furnished. 

The  objection  that  there  was  a  defect  of 
imrtles,  averred  In  the  answer,  and  sought  to 
lie  maintained  on  the  trial,  came  too  late.  No 
advantage  was  taken  of  any  defect  by  de- 
murrer, as  the  Code  of  Civil  Procedure  pro- 
vides It  shall  be  taken.  To  prevent  any  pos- 
sible Injustice  to  the  city  in  this  respect,  how- 
ever, proper  provision  can  be  made  In  the 
writ  which  we  shall  direct  to  be  Issued.  Ke- 
lator  was  clearly  beneficially  Interested  In  the 
enforcement  of  the  ordinance. 

The  objection  that  the  alternative  writ  falls 
to  contain  any  allegation  In  compliance  with 
section  4S08,  Pol.  Code  Mont.,  requiring  an  af- 
fidavit reciting  certain  facts  as  to  the  Inter- 
ests of  the  parties  In  the  claim  presented,  Is 
without  merit. 

The  conclusion  Is  unavoidable  that  the  sole 
and  only  reason  prompting  the  city  council  to 
reject  the  claim  of  relator  on  October  5  and 
November  2,  1806,  was  to  repudiate  the  con- 
tract; and  the  other  possible  reasons  suggest- 
ed to  uphold  Its  action  are  without  merit. 
"U'e  cite  Wood  v.  Strother,  76  Cal.  545,  18  Pac. 
7(!C,  in  this  connection;  also.  People  v.  Sui)er- 
visors  of  Otsego  Co.,  51  N.  Y.  401. 

As  to  the  question  of  whether  or  not  the 
city  was  properly  commanded  to  levy  suffi- 
cient taxes  for  the  year  ending  May  1,  1898, 
our  view  Is  as  follows:  The  city  had  an- 
nounced that  It  repudiated  the  water  contract, 
but  still  clung  to  the  use  of  the  water  fur- 
nished by  the  relator's  plant  Under  these 
circumstances,  the  command  was  a  proper 
one.  It  Is  clear  to  us  that  relator,  under  all 
these  conditions  we  have  set  forth,  iiad  no 
plain,  had  no  speedy,  and  had  no  adequate, 
remedy  in  the  ordinary  course  of  law.  The 
Judge  who  granted  the  new  trial  should  not 


have  done  so,  and  the  same  must  be  set  aside. 
The  cause  Is  remanded,  with  directions  to  the 
lower  court  to  grant  a  peremptory  writ  oi 
mandanms  as  prayed,  but  to  direct  therein 
that  any  wan-ant  drawn  on  the  water  fimd  of 
the  city  be  delivered  into  court,  to  be  held 
there,  and  not  turned  over  to  relator,  until  the 
written  consent  of  the  Illinois  Trust  &  Sav- 
ings Bank  has  been  obtained. 

PEMBEKTON,  C.  J.,  and  HUNT?,  J.,  concur. 


BOARD  OF  COM'RS  OF  LAKE  COUNTY  v. 

STANDLEY. 

(Supreme  Court  of  Colorado.    Jan.  18,  1897.) 

CousTiBs— Funding  Bonus— Isckeasb  op  Inhebt- 
EDNESs— Issue  of  Sekies— lNVALir>iTT  of  Pabt 
— Limitation  of  Inhebtbuness — Assessment — 
Validity  of  WaRhants  —  Bcbiibn  op  Phoof  — 
Variance. 

1.  The  issuance  of  funding  bonds  by  a  county 
in  excliange  for  outstaudiug  valid  warrants  is 
not  tlie  creation  of  ii  debt. 

2.  Where  a  county,  under  authority  of  the 
funding  act  of  18bl,  issued  a  bond  in  exchange 
for  outstanding  valid  warrants,  its  validity  could 
not  be  affected  by  the  fact  that  otlier  bonds  in 
the  same  series,  issued  in  excliange  for  invalid 
warrants,  were  unauthorized  and  void. 

3.  Under  a  constitutional  limitation  as  to  the 
amount  of  its  indebtedness,  based  on  its  assessed 
valuation,  a  county's  power  to  incur  indebted- 
ness is  measured  by  the  assessment  for  the  cur- 
rent fiscal  year,  till  the  succeeding  assessment 
is  revised  by  the  state  board  of  uquitlizatiou,  and 
the  necessary  changes  and  corrections  are  made 
and  certified  to  the  clerks  of  the  respective  coun- 
ties. 

4.  Where  a  warrant  was  issued  after  a  county 
had  reached  the  constitutional  limit  of  its  indebt- 
edness, the  county  must  show,  if  it  would  avoid 
the  warrant,  that  it  was  issued  for  a  debt  then 
incurred,  and  not  one  incurred  before  the  limita- 
tion was  reached. 

5.  Where  a  series  of  refunding  bonds  was  is- 
sued in  excess  of  the  constitutional  limitation  on 
the  county's  indebtedness,  and  the  validity  of  the 
several  bonds  depended  on  the  validity  of  the 
warrants  exchanged  for  them,  a  holder  of  a  part 
of  the  bonds  may  sue  at  law,  and  show  the  va- 
lidity of  the  original  warrants  exchanged  for  his 
bonds. 

6.  The  fact  that,  while  the  cause  of  action  la 
based  on  the  bonds  themselves,  tl^eir  validity  must 
be  established  by  evidence  showing  the  validity 
of  the  original  warrants,  does  not  constitute  a 
variance. 

Appeal  from  district  court,  Lake  county. 

Action  by  Joseph  Standley  against  the  board 
of  commissioners  of  Lake  county.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Affirmed. 

This  Is  an  action  brought  by  the  appellee 
against  the  apiiellant.  upon  certain  coupons 
aggregating  the  sum  of  $6,400,  and  being  for 
Interest  on  certain  bonds  issued  by  Lake  coun- 
ty on  the  2d  day  of  January,  1882.  The  com- 
plaint In  sul)atance  avers:  Tliat  on  the  1st  day 
of  January,  1882,  one  Thomas  Corliett  was  the 
owner  and  holder  of  certain  wai-rants  of  the 
county  of  Lake,  which  were  in  amount,  num- 
ber, and  date  an  follows:  No.  484,  for  the  sum 
of  $580.12,  dated  July  17,  1879;  No.  578,  for 
the  sum  of  $2,500,  dated  September  1,  1879, 
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Xo.  590,  for  the  sum  of  $800,  dated  October 
2,  1879;  Xo.  599,  for  the  sum  of  $1,100,  dated 
October  9, 1879;  Xo.  601,  for  the  sum  of  $1,000, 
dated  October  9,  1870;  Xo.  COIi,  for  tUe  sum  of 
$1,000,  dated  October  9, 1879;  Xo.  605,  for  the 
sum  of  $1,000,  dated  October  9, 1879;  Xo.  994. 
for  the  sum  of  $347.50,  dated  October  9,  1879. 
That  said  warrant.s  were  duly  Issued  for  and 
on  account  of  indebtedness  Incurred  and  con- 
tracted a  long  time  before  the  issuance  there- 
of, to  wit,  on  April  20  and  on  May  3,  1879, 
and  on  dates  subsequent  thereto,  and  before 
the  valuation  of  the  projierty  of  Lake  county 
had  reached  the  amoimt  of  $1,000,000.  Th.it 
they  had  been  presented  and  registered  in  ac- 
cordance with  the  statutes  in  such  case  made 
and  provided.  That  said  warrants  wore  valid, 
and  evidenced  an  Indebtedness  within  the  con- 
stitutional limitation.  That  the  assessed  value 
of  the  property  in  Lake  coimty  for  the  year 
1877  was  $304,511.40,  and  for  the  year  1878 
$(«)3,858.92.  That  on  the  1st  day  of  .Tanunry, 
1882,  there  was  due  on  the  warrants  al)ove 
mentioned,  for  principal  and  intertsi,  the  sum 
of  $10,232.70.  That  on  tliat  date  tlio  county  of 
liBke,  in  compliance  with  the  provisions  of  the 
statvite  in  such  case  xnade  and  provided,  pro- 
ceeded to  fund  the  indebtedni'ss  of  said  coun- 
ty, and  issued  therefor  funding  bonds  of  said 
county,  with  interest  coupons  attiurlied,  and 
thcruuiwn  delivered  to  said  (."orbctt  10  bonds 
for  $1,0(X)  each,  in  excluuiKC  for  tlie  said  war- 
rants above  nientioned.  These  bonds  were 
mmibcved  as  fciilows:  185,  18ti,  187,  188,  1H;». 
190,  193,  194,  195,  and  19;i,— whitli  were  duly 
sold,  transferred,  and  assigned  to  tliis  plaintiff, 
who  Is  now,  and  ever  since  has  been,  the 
owner  and  holder  of  said  Ixmds  and  the  cou- 
l>oiLs  thereto  attached.  Tliat  the  county  of 
I^ake  paid  all  the  coupons  upon  each  of  said 
bonds  uj)  to  tlie  coupons  following  tlie  date  of 
July  1,  1885.  That  since  tliat  time  the  county 
of  Ijake  has  failed,  refused,  and  neglected  to 
pay  any  of  said  coupons,  and  that  there  Is  now 
due  from  said  county,  on  each  of  said  Iwnds, 
10  couiwns,  of  $40  each,  for  and  on  account  of 
interest  on  tlie  bonds  above  mentioned.  A  de- 
murrer to  the  complaint  was  interposed  anil 
overruled.  Thereupon  the  defendant  answ.'r- 
ed,  spedttcally  denying  and  admitting  certahi 
allegations  of  the  c-omplalnt,  and,  among  otlicr 
atltrmative  defen.ses,  averred  tliat,  at  tlie  time 
the  liiilebteduess  evidenced  by  said  warrants 
and  bonds  accrued  (e-xcept  the  sum  of  $."i8i), 
due  July  17,  187!)),  the  assessed  valuiitiou  of 
said  county  exceeded  $1,000.0(K);  and  tliat  tlie 
aggregate  amount  of  the  indebtedness  of  said 
county,  exclusive  of  the  debts  contracted  be- 
fore the  adoption  of  the  constitution,  exceeded 
at  that  time  the  sum  of  |(i  on  each  $l.(H);t  ..f 
«<jiid  valuation.  Defendant  further  averred  that 
theassessed  valuation  of  the  county  of  Liike  for 
the  year  1879  was  the  sum  of  $3.48.".,(;28,  for 
the  year  1880  the  sum  of  $ll,42(i.l8!),  for  fne 
the  year  1881  the  sum  of  .f1(>.423.4(«,  subse- 
quently and  in  the  year  1882  rebated  to  $5,- 
017,000;  that  the  finating  indelitediiess  of  said 
county  for  the  year  1879  was  $8(>,14(i.81,  and 


for  the  year  1881,  exclusive  of  the  bonded  In- 
debtedness, was  the  sum  of  $312,562.58;  for 
the  year  1881,  up  to  and  including  the  6th  day 
of  September,  1883,  the  floating  indebted- 
ness of  said  county  (exclusive  of  its  bonded 
indebtedness,  then  amounting  to  $55,000)  was 
$500,000;  that  the  amount  of  indebtedness  of 
said  county  which  the  board  of  county  commis- 
sioners could  alone  have  funded,  and  the  ques- 
tion of  funding  which  could  have  been  sub- 
mitted to  the  lawful  votei-s  of  said  county  at 
the  election  of  1881,  was  the  sum  of  $15,000 
(assuming  said  bonded  indebtedness  to  be 
void);  yet  the  board  of  county  commissioners 
of  said  couutj',  wrongfully  and  unlawfully,  is- 
8ue<l  bonds  to  the  amount  of  $.500,000,  of  which 
the  bonds  of  plaintiff  were  a  part.  Plaintiff, 
by  replication,  speciflcally  denied  the  material 
averments  of  the  answer. 

Upon  the  trial,  the  following  agreed  state- 
ment of  facts  was  admitted  in  evidence:  "For 
the  purposes  of  trial  of  this  action,  the  fol- 
lowing facts  are  hereby  stipulated  and  agi-ecil 
upon,  and  the  same  are  to  be  admitted  In 
evidence,  so  far  as  they  are  relevant,  com]ie- 
teiit,  and  material  under  the  issues  joined: 
First.  It  is  agreed  that  tlie  warrants  men- 
tioned in  the  complaint  herein,  as  having  been 
presented  by  Tiionias  Corbet  t  for  the  purpose 
of  exchange  into  bonds,  were  in  nuiiiliers, 
amounts,  and  diites  as  statwl  in  said  com- 
plaint. Second.  That  said  warrants  and  tlie 
Interest  thereon  were  converted  Into  bonds  as 
a  jMirt  of  the  bond  Issue  of  Liike  county, 
amounting  to  !?5(;0.000  in  1SS2;  and  said  war- 
rants were  exchanged  for  bonds  of  tliat  issue, 
which  were  afterwards,  and  liave  been,  duly 
numbei-ed  185,  ISO,  187,  ISS.  18;>,  190,  193, 
V.H,  195,  and  1!)6,  and  that  the  iirecodiug 
bonds,  numbered  from  1  to  184,  inclusive,  Iwd 
bwn  l.ssuetl  before  that  time,  and  were  for 
?1,000  each;  the  whole  being  a  part  of  said 
bonded  issue  of  ?500,(K)0,  all  of  wliich  win-e 
Issued  practically  at  the  same  time,  in  1882. 
Third.  It  Is  agreinl  tliat  the  said  Jo.sejih  Stand- 
ley  is  tlie  owner  of  said  bonds,  and  ac<iuiretl 
such  owupivslilp  before  the  couimenceiiieut  of 
this  suit,  and  without  notice  as  to  their  In- 
validity, except  implied  notice,  arising  from 
the  face  of  .said  bonds,  the  statutes,  records, 
and  proceedings  leading  up  to  the  issuance  of 
said  Ixnids,  and  In  exchange  for  said  warrants, 
jiaying  a  valuable  consideration  therefor. 
Fourth.  Tliat,  at  the  time  and  before  the 
coitunenceinent  of  this  suit,  the  said  coupons 
were  In  default;  that  Is  to  say,  were  unpaid. 
Fifth.  It  Is  agreed  that  the  as.sessed  valuation 
for  Ijike  county  for  the  years  1877  and  1878 
was  as  stated  in  the  complaint  when  complet- 
ed. Sixth.  That  the  assessed  value  of  said 
Lake  county  for  the  years  1879,  1880.  1881. 
1S,S2.  and  18S3  was  as  stated  in  the  answer 
wlien  comjileted.  Seventh.  As  no  statement 
is  contained  in  the  pleading  as  to  tlie  amount 
of  Indebtedness  during  the  years  1878  or  1879, 
it  is  agreed  that  the  amount  .shown  by  the 
books  kept  by  the  county  clerk  of  sjild  county 
may  be  used  in  evideuoe  for  the  iiurpose  of 
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showing  such  amounts.  Eighth.  That,  as  to 
tlie  semiannual  statement  of  Indebtedness,  said 
books  may  be  used  for  the  purpose  of  showing; 
amounts,  but  not  for  the  purpose  of  showing 
any  publication  of  such  amoimts.  Xiutb.  Bi* 
ther  side  may  object  to  the  competency,  ma- 
teriality, or  relevancy  of  the  above  facts,  or 
any  of  them,  and  may  introduce  other  testi- 
mony to  support  the  Issues,  in  addition  to  the 
facts  above  jieutioned. '  Plaintiff  introduced 
in  evidence  certain  .'ecord  entries  from  the 
Journal  of  the  county  commissioners  of  Lake 
county  for  the  year  1879,  from  which  it  ap- 
peared that  on  April  25,  1879,  the  bid  of 
George  E.  King  for  the  Iron  work  on  the  coim- 
ty  jail  was  accepted,  for  the  sum  of  $10,000. 
On  May  3,  1879,  the  bid  of  A.  E.  Jones,  for 
the  construction  of  buildings,  was  accepted, 
for  the  sum  of  $6,2o0.  On  October  9,  1879, 
warrants  were  ordered  to  be  drawn  on  the 
county  fund  for  the  following  amounts: 
"George  E.  King,  Jail,  $500;  George  B.  King, 
jail,  |!700;  George  E.  King,  Jail,  $(ioO;  G«orge 
B.  King,  Jail,  $1,413."  On  September  1,  1879. 
on  motion,  George  E.  King  was  allowed  the 
sum  of  $2,500,  in  part  payment  for  the  county 
jail,  and  wan-ant  ordered  drawn  for  the  same. 
On  July  8,  1879,  George  E.  King  and  A.  E. 
Jones  were  ordered  to  proceed  with  the  work 
for  the  construction  of  the  Jail.  Plaintiff  also 
introduced  in  evidence  the  tax  levy  for  the 
fiscal  year  1879,  being  on  pages  80  and  81  of 
said  record,  and  page  47  of  the  record,  dated 
July  23,  1879,  showing  various  changes  and 
corrections  in  the  assessed  valuation,  made  by 
the  board  of  equalization.  The  defendant 
<hen  introflnceil  the  following  evidence:  "Pa- 
ges 8,  9,  10,  and  11  of  the  bond  register  of 
Lake  county,  allowed  a  registry  of  bonds  No«. 
67  to  129.  Inclusive,  dated  July  81,  1880;  also, 
bonds  numl>ered  55  to  56,  inclusive,  dated 
December  30.  1879,  constituting  a  total  Issue 
<*  bonds  In  the  sum  of  ?.50,000."  The  defend- 
ant then  offered  in  evidence,  from  the  bond 
register,  bonds,  series  A,  B,  and  O,  funding 
honds  of  I^ke  county,  aggregating  $.500,000, 
and  numbered  from  1  to  710,  showing  the 
parties  to  whom  the  bonds  were  Issued;  the 
as.sessment  roll  of  Ijike  county  for  the  year 
1.S79,  certified  to  by  the  a.ssessor  on  July  18, 
1870,  and  showing  the  total  valuation  of  proi> 
erty  In  the  county  for  that  year  $3,4»n,087; 
also  a  certified  copy  of  the  official  abstract  of 
the  assessment  made  by  the  clerk  and  record- 
er of  Lake  cotmty  for  1879,  bearing  date  of 
August  18, 1879,  showing  the  value  of  assessed 
property  for  that  year  to  be  $3,48.3,087.  It 
was  admitted  by  coimsel  for  plaintiff  that  on 
the  2d  day  of  October,  1879,  the  Indebtedness 
of  Lake  county  amounted  to  $56,906.47.  And 
the  register  of  coimty  orders  also  showed  that 
on  August  11th  the  debt  was  $45,984.97;  on 
S(T)tember  9th  it  was  $55,020.72;  on  January 
1,  1880,  it  was,  exclusive  of  road  warrants, 
$9.3.891.03:  that  for  the  year  1880  the  Indebt- 
edness, exclusive  of  the  bonded  Indebtedness, 
amounteil  to  $312,580.82.  Counsel  for  plain- 
tiff admitted  that  the  debt  up  to  December, 


1876,  was  $86,146.81.  The  cause  was  tried  to 
the  court;  findings  in  favor  of  plaintiff;  mo- 
tion for  new  trial  ovemiled;  and  Judgment 
rendered  for  the  sum  of  $4,800.  The  coimty 
brings  the  case  here  on  appeal. 

Thomas,  Hartzell,  Bryant  &  Lee,  for  appel- 
lant. Teller,  Orahood  &  Morgan,  for  appel- 
lee. 

GODDARD,,  J.  (after  stating  the  facts).  Nu- 
merous errors  are  specified,  but  they  present 
but  two  important  questions,  upon  the  solu- 
tion of  which  the  right  of  plaintiff  to  main- 
tain this  action  depends,  to  wit:  Whether  the 
original  warrants  for  which  the  bonds  In  suit 
were  Issued  and  exchanged  were  valid  and 
enforceable  obligations  against  the  county, 
and,  if  so,  can  a  recovery  be  had  on  the.se 
particular  bonds,  notwithstanding  the  entire 
Issue  is  not  valid;  that  Is  to  say,  some  of  the 
same  series  being  Invalid?  And  can  such  re- 
covery be  had  In  an  action  at  law?  It  la 
broadly  asserted  by  counsel  for  appellant  that 
the  entire  series  of  bonds  of  which  plaintiff's 
bonds  are  a  part  has  been  held  absolutely 
void  by  this  court  In  People  v.  May,  9  Colo. 
404,  12  Pac.  838,  and  by  the  supreme  court  of 
the  United  States  In  I>ake  Co.  v.  Graham,  130 
U.  S.  674,  9  Sup.  Ct.  654,  and  Ijike  Co.  v.  Rol- 
lins, 130  TJ.  S.  662,  9  Sup.  Ct.  651,  and  that 
these  cases  decide  every  proposition  Involved 
in  this  case,  and  are  conclusive  upon  all  ques- 
tions at  issue  herein.  In  making  this  asser- 
tion, counsel  evidently  overlooked  the  matters 
in  issue  in  tho.se  oases,  and  misconceived  the 
purport  of  those  decisions.  In  the  May  and 
Rollins  Cases  the  court  had  under  considera- 
tion the  validity  of  certain  warrants  Issued 
for  ordlnai-y  expenses  of  the  county,  not  being 
obligations  voluntarily  Incurred  and  admitted 
to  have  been  Issued  after  the  constitutional 
limitation  as  to  debt  had  been  reached.  The 
question  at  Issue,  therefore,  was  whether  such 
obligations  constituted  an  indebtedness,  with- 
in the  constitutional  limitation,  or  whether  the 
limitation  applied  only  to  debts  voluntarily  In- 
curred; and  It  was  held  that  compulsory,  as 
well  as  voluntary,  obligations,  were  within  the 
Inhibition,  and  that,  on  the  admitted  facts, 
the  warrants  there  In  controversy  were  void. 
While  it  is  true  that  in  the  Graham  Case  cer- 
tain bonds  of  the  same  series  as  those  now 
under  consideration  were  held  Invalid,  yet 
that  decision  was  based  upon  an  agreed  state- 
ment of  facts  very  different  from  those  pre- 
sented by  the  pleadings  and  evidence  in  this 
case.  From  this  statement  It  appeared  that 
the  claimed  indebtedness  funded  by  the  bonds 
sued  on  therein  was  incurred  after  the  limita- 
tion prescribed  by  the  constitution  had  been 
reached  and  exceeded  by  tlie  county.  At  page 
670,  130  U.  S.,  and  page  G54,  9  Sup.  Ct.,  the 
court  say:  "There  Is  also  in  the  record  an 
agreement  between  the  parties  that  If  section 
6  of  article  11  of  the  constitution  of  the 
state  of  Colorado  be  construed  to  be  a  limita- 
tion upon  the  power  of  the  defeadant  county 
to  contract  any  and  all  Indebtedness,  includ- 
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iuK  all  such  as  that  sued  upon  In  tbls  action, 
tben  it  is  admitted  tliat  tbe  claimed  Indebt- 
edness sued  on  bereiu  was  incmi'ed  after  the 
limitation  prescribed  by  said  constitution  bad 
l)een  readied  and  exceeded  by  tbe  said  de- 
fendant, the  county  of  Lake;  and  in  the  event 
of  such  a  construction  by  tbe  circuit  court, 
or  the  supreme  court  of  the  United  States, 
then,  and  in  that  case,  and  for  tlie  purposes 
of  tlie  action,  it  is  also  admitted  that  tbe  de- 
fendant is  entitled  to  judgment  tliereon,  un- 
less the  defendant  is  estopi)ed  from  making 
such  defense  by  the  recitals  contained  on  tiie 
face  of  the  bonds  and  coupons  sued  on  In  tills 
action.  In  the  case  of  Lake  Co.  v.  Rollins, 
1.30  U.  S.  6G2,  9  Sup.  Ct.  CJl,  we  have  set  forth 
said  section  C,  and  have  decided  that  it  does 
impede  'a  limitation  upon  the  power  of  tbe 
defendant  county  to  contract  any  and  all  in- 
debtedness.' That  decision  disi)oses  of  the 
first  condition  in  the  agivement  recited  above. 
It  only  remains  to  decide  whether  the  county 
is  estopped  from  making  such  defense  by  the 
recitals  contained  on  the  face  of  sudi  bonds 
and  coupoas."  And,  after  setting  forth  a 
copy  of  tlie  bonds  and  coupons  and  the  section 
of  the  statute  under  which  the  bonds  were 
issued,  the  court  further  say:  "The  recitals  of 
the  bonds  were  merely  to  tbe  effect  that  the 
issue  was  'under  and  by  virtue  of,  and  in  full 
compliance  with,"  the  statute;  'that  all  the 
provisions  and  requirements  of  said  act  have 
been  fully  complied  with  by  the  proper  otB- 
cers  in  the  issuing  of  this  bond';  and  that  the 
issuing  was  'authorized  by  a  vote  of  the  ma- 
jority of  the  duly-quallfled  electors,'  etc— no 
express  reference  being  made  to  the  constitu- 
tion, nor  any  statement  made  that  tlie  consti- 
tutional requirements  had  been  observed. 
There  Is  tlierefore  no  estoppel  as  to  the  con- 
stitutional question,  because  there  Is  no  recital 
In  regard  to  it."  It  is  manifest  that  tills  deci- 
sion settles  tlie  Invalidity  only  of  such  of  the 
bonds  as  were  issued  to  fund  warrants  evi- 
dencing an  indcbfednoss,  whether  voluutarlly 
or  involuntarily  incurred,  Iwyond  or  iu  excess 
of  tbe  constitutional  limitation,  and  does  not 
In  aay  way  pass  upon  the  validity  or  Invalid- 
ity of  those  Issued  and  exchanged  for  war- 
rants representing  an  indei)tedness  within 
such  limitation.  Xor  can  it  be  inferred,  from 
the  reasoning  of  the  court,  that  because  n 
jiurt  of  the  series  is  invalid,  for  the  reasons 
stated  in  that  oi)inlon,  the  whole  Issue  is  void. 
■\\'hlie  it  is  tnie  that,  when  an  issue  of  bonds 
is  based  ujwn  an  indivisible  contract  which 
creates  an  indebtedness  in  excess  of  the  con- 
stitutional limitation,  the  whole  series  is  void, 
for  the  reasons  stated  in  Hedges  v.  Dixon  Co., 
100  U.  S.  182,  14  Sup.  Ct.  Tl,  and  kindred 
cases,  yet  It  is  readily  ol)servable  tliat  tiie 
same  reasons  do  not  exist  in  case  of  funding 
lionds.  Heuce  the  rule  announced  in  those 
cases  Is  not  applicable  to  this  class  of  obliga- 
tions. Tlie  issuance  of  a  funding  bond  in  ex- 
change for  valid  warraiUs  Is  In  no  sense  the 
creation  of  a  debt.  It  is  but  tlie  substitution 
of  new  evidence  for  a  pre-existing  debt.     It 


changes  the  form,  but  does  not  increase  the 
Indebtedness,  Opinion  of  the  Justices,  81  Me. 
602,  18  Atl.  201;  Hotchkiss  v,  Marlon,  12 
Mont.  218,  29  Pac.  821;  Board  of  Com'rs  of 
Marion  Co.  v.  Boai-d  of  Com'rs  of  Harvey  Co.. 
26  Kan.  181;  Blanton  v.  McDowell  Co.,  101 
N.  C.  532,  8  S.  E.  162;  Miller  v.  School  DIst. 
(Wyo.)  39  Pac.  879;  City  of  Poughkeepsle  v. 
Quintard,  136  X.  Y.  27.'),  32  X.  E.  764;  Sioux 
City  V.  W'eare,  .->9  Iowa,  9o,  12  X.  W.  786;  I^s 
Angeles  v.  Teed,  112  Cal.  319,  44  Pac.  580: 
Powell  V.  City  of  Madison,  107  Ind.  IOC,  8  X. 
E.  31. 

Tiie  funding  act  of  1881  authorized  the  is- 
suance of  lionds  in  exchange,  at  par,  for  the. 
warrants  of  tlie  county.  When,  in  coiui)li- 
ance  with  its  provisions,  the  county  issue<l  a 
bond  in  exdiange  for  outstanding  valid  war- 
rants, its  validity  could  in  no  wise  be  af- 
fected by  the  fact  that  otlier  bonds  in  the 
same  series,  issued  in  exchange  for  invalid 
warrants,  were  unauthorized  and  void.  Tlie 
validity  of  each  bond,  therefore,  must  be 
tested  by  the  character  of  the  indebtedness 
for  which  it  is  exchanged.  It  is  an  inde- 
pendent contract,  and,  when  issued  for  pre- 
existing indebtedness,  it  becomes  a  valid,  en- 
forceable obligation  again,st  tlie  county. 
Francis  v.  Howard  Co..  50  Fed,  44:  Franci.s 
V.  Howard  Co..  M  Fed.  487:  Citizens'  Bank 
v.  City  of  Terroil.  78  Tex,  450,  14  S,  W.  1(K)3; 
Daviess  Co.  v,  Dickinson,  117  U,  S,  (".57,  6 
Sup.  Ct.  807;  Aetna  I-ife  Ins.  Co.  v.  Lyon 
Co.,  44  Fell.  329;  McPherson  v.  Foster,  43 
Iowa,  48;  Sioux  City  &  St.  P.  R,  Co,  v,  Os- 
ceola Co.,  52  Iowa,  26,  2  X.  W.  TiUS;  Stock- 
dale  V.  Wayland  School  Dlst..  47  Mich.  22(>, 
10  X,  W.  340;  Catron  v,  Ijifayette  Co..  10() 
Mo.  659,  17  S.  W,  !J77.  McPherson  v.  Foster, 
supra,  was  a  suit  to  restrain  the  county 
treasurer  from  collecting  taxes  for  tiie  pay- 
ment of  certain  bonds  and  Interest  tiiereon, 
upon  the  ground  that  the  bonds  wei-e  illegal, 
because  issued  in  excess  of  the  constitutional 
limit.  Inter  alia,  the  court  say:  "As  we 
have  seen,  the  constitutional  iniilbitlon  ope- 
rates upon  tiie  indebtedness,  not  upon  the 
form  of  the  debt.  The  district  may  become 
indebtwl  to  the  amount  of  $2,<)r>7..")0  by  bond. 
If  the  debt  exceeds  that  amount,  It  is  void 
as  to  the  e.xcess,  because  of  the  iuliiliition 
upon  the  power  of  tlie  district  to  exceed  the 
linilt,  and  the  Iwiids  as  to  the  same  excos.s 
are  void  because  of  the  nonexistence  of  a 
valid  del)t  therefor.  But  tliis  resii-iction  does 
not  extend  to  the  sum  of  .¥2,<157..">(),  for  which 
tlie  district  had  power  to  issue  its  bonds. 
That  sum  Is  a  valid  d<'bt,  Tlie  bonds  to  that 
extent  are  valid.  It  Is  no  unusual  thing  for 
lustvnuieiits  of  this  character  to  be  partly 
valid  and  partly  invalid.  So  far  as  they  se- 
cure a  lawful  debt,  they  are  valid.  So  far 
as  the  del)t  is  unlawful,  tliey  are  invalid," 
Tiie  same  rule  is  announced  in  the  other 
cases,  and  we  ttnd  no  case  that  questions  its 
correctness.  We  understand  counsel  for  ap- 
pellant concedes  this  to  be  the  doctrine  of 
these  decisions,  but  they  insist  tiiat  the  su- 
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preme  court  of  Iowa,  in  a  later  case,  haa 
substantially  reyeroed  Its  earlier  ruling,  and 
that  the  supreme  court  of  the  United  States, 
in  the  case  of  Doon  Tp.  y.  Cummins,  142  U. 
8.  36G,  12  Sap.  Gt.  220,  has  expressly  reversed 
the  circuit  court  upon  the  same  proposition. 
We  do  not  so  understand  the  decisions  in 
those  cases.  In  the  Doon  Tp.  Case,  bonds 
to  the  amount  of  $20,000  were  issued,  while 
the  constitutional  limit  of  indebtedness  was 
4<i,561.t>0;  and,  although  funding  bonds,  they 
were  to  be  sold,  and  the  proceeds  used  to 
discharge  an  Indebtedness  part  of  which  was 
yalid  and  part  Inyalld.  They  were  sold,  and 
but  a  small  portion  of  the  proceeds  properly 
Applied.  Judgment  was  rendered  in  favor  of 
plaintlH  In  the  court  below,  and,  on  appeal 
to  the  supreme  court,  this  Judgment  was  re- 
versed by  a  divided  court,  solely  upon  the 
ground  that  the  bonds  were  sold,  and  not 
exchanged  for  the  outstanding  obligations. 
Mr.  Justice  Gray,  speaking  for  the  majority 
«f  the  court,  says:  "There  Is  a  wide  differ- 
ence in  the  two  alternatives  which  this  stat- 
ute undertakes  to  authorize.  The  second  al- 
ternative, of  exchanging  bonds  Issued  under 
the  statute  for  outstanding  bonds,  by  which 
the  new  bonds,  as  soon  as  issued  to  the  hold- 
ers of  the  old  ones,  would  be  a  substitute 
for  and  an  extinguishment  of  them,  so  that 
the  asrgregate  outstanding  indebtedness  of 
the  corjraratlon  would  not  be  increased, 
might  be  consistent  with  the  constitution. 
But  under  the  first  alternative,  by  which 
the  treasurer  is  authorized  to  sell  the  new 
bonds,  and  to  apply  the  proceeds  of  the  sale 
to  the  payment  of  the  outstanding  ones,  it 
is  evident  that  if  (as  in  the  case  at  bar)  new 
bonds  are  issued  without  a  cancellation  or 
surrender  of  the  old  ones,  the  aggregate 
debt  outstanding,  and  on  which  the  corpora- 
tion is  liable  to  be  sued,  is  at  once  and  nec- 
essarily increased."  There  to  no  intimation 
in  this  opinion  that  the  supreme  court  disap- 
proved the  reasoning  of  Judge  Shiras  so  far 
as  it  upheld  the  validity  of  funding  bonds  is- 
sued in  exchange  for  an  existing  and  en- 
forceable debt,  but  substantially  approved  it. 
In  the  case  of  Anderson  v.  Insurance  Co.,  88 
Iowa,  579,  55  N.  W.  348,  the  bonds  in  ques- 
tion were  not  refunding  bonds,  and  were  Is- 
sued at  a  time  when  the  county  was  indebt- 
ed far  in  excess  of  the  constitutional  limit, 
fl'bese  bonds  were  sold,  and  the  proceeds 
'  t-.-ere  used  in  part  to  pay  outstanding  bonds; 
land  the  court,  after  quoting  from  Doon  Tp. 
r.  Cummins,  say:  "The  opinion  in  that  case 
'■:ontains  some  reasoning  as  to  the  applica- 
tion of  the  proceeds  of  the  sale  of  the  bonds, 
iPd  the  conaeciuence  to  result  from  a  failure 
\tt  the  otticers  to  do  their  duty  in  that  re- 
'spect,  which  we  do  not  And  it  necessary  to 
approve  or  disapprove,  because  in  this  case 
the  situation  is  such  that  there  is  no  pre- 
tense of  knowing,  or  being  able  from  the  rec- 
ord to  know,  that  any  part  of  the  proceeds 
«>f  the  bonds  in  question  (that  is,  those  af- 
fected by  the  judgment  in  thto  case)  were  ap- 


plied, or  intended  to  be  applied,  to  any  legal 
indebtedness  of  the  county.  •  •  •  Under 
the  facts  as  they  appear  in  this  case,  the 
bonds  are  to  be  treated  as  void."  Shaw  t. 
School  Dlst.,  62  Fed.  911,  also  cited  by  coun- 
sel for  appellant,  was  a  case  where  refund- 
ing bonds  were  Issued  in  excess  of  the  con- 
stitutional limitation,  and  those  sued  upon 
had  been  issued  to  take  up  an  invalid  io- 
debteduess.  The  court  say:  "If  it  appeared 
that  the  bonds  bought  by  the  plaintiff  wer« 
in  fact  used  to  retire  or  refund  a  pre-exist- 
ing, enforceable  indebtedness  of  the  district, 
then  It  might  be  tme  that  they  would  be 
valid,  even  though  they  exceeded  the  limita- 
tion. From  the  evidence  It  appears  that 
they  were  issued  to  O.  W.  Rollins  in  ex- 
change for  other  bonds  held  by  him,  but  It 
doe*  not  appear  that  the  latter  bonds  were 
valid  In  bis  hands,  but,  on  the  contrary.  It 
appears  that  they  were  part  of  a  fraudulent 
series."  Upon  a  careful  reading  of  these 
cases,  we  think  it  will  be  seen  that  we  are 
fully  sustained  In  the  view  we  have  express- 
ed, and  that  the  rule  therein  announced  in 
no  way  contravenes  the  doctrine  laid  down 
in  the  numerous  cases  we  have  referred  to, 
viz.  that  a  part  of  a  series  of  funding  bonds 
Issued  in  exchange  for  an  outstanding;  in- 
debtedness may  be  valid,  notwithstanding 
others  of  the  series  are  invalid. 

This  brings  us  to  a  consideration  of  the 
first  proposition:  Were  the  warrants  for 
which  the  bonds  in  suit  were  exchanged 
valid  obligations  against  the  county?  The 
facts  disclosed  by  the  record  that  are  ma- 
terial on  this  branch  of  the  inquiry  are  as 
follows:  On  the  8th  day  of  February,  1879, 
the  present  county  of  lAke  was  created  out 
of  a  part  of  the  old  county  of  Lake,  which 
originally  Included,  in  addition  thereto,  the 
territory  now  comprising  the  county  of  Chaf- 
fee. The  old  county  had  an  assessed  valua- 
tion of  $003,858.92  for  the  year  1878;  and 
the  assessed  valuation  of  the  present  county 
for  the  year  1879,  when  completed,  was  $3,- 
485,628.  It  also  appears  that  the  floating 
indebtedness  of  the  county  was  on  the  11th 
day  of  August,  1879,  $45,984.74;  September 
9th,  $55,020.22;  October  2d,  $56,066.47;  and 
on  the  Ist  day  of  December,  $86,146.81.  The 
bonds  sued  on  are  a  part  of  a  series  of  500,- 
000  Issued  by  the  county  under  and  in  pur- 
suance of  the  funding  act  of  1881,  to  fund  its 
floating  indebtedness,  evidenced  by  outstand- 
ing warrants.  These  partlctilar  bonds  were 
exchanged  for  warrants,  the  earliest  of 
which  was  dated  July  17, 1879,  and  the  latest 
October  9,  1879,  which  are  alleged  to  have 
been  issued  for  debts  contracted  April  25  and 
May  3,  1879,  to  the  amount  of  $5,763,  and  for 
other  Indebtedness  contracted  before  the  as- 
sessed valuation  of  the  county  reached  $1,- 
000,000.  The  limitation  prescribed  by  sec- 
tion S  of  article  11  of  the  constitution,  in 
force  at  the  time  this  Indebtedness  was  In- 
curred, applied  only  to  counties  having  an 
assessed  valnatlon  of  $1,000,000  or  more;  and 
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since  the  conntjr  of  Lake,  or^anlzecl  Feb- 
ruary ti,  1879,  had  no  assessed  valuation 
prior  to  1879,  unless  we  accept  the  valua- 
tion made  by  the  old  county  upon  the  prop- 
erty included  wlttiin  the  new  county,  which 
was  less  than  $1,000,000,  and  its  assessed 
valuation  in  1879  when  completed,  amounted 
to  upward  of  ^,000,000,  it  becomes  neces- 
sary to  determine  which  assessment  meas- 
sured  its  power  to  incur  indebtedness  at  the 
time  the  foregoing  debts  were  contracted. 
Counsel  have  ably  and  exhaustively  discuss- 
ed this  question,  and  with  much  force  have 
presented  persuasive  reasons  in  support  of 
their  respective  views;  counsel  for  appellant 
insisting  that  the  assessment  roll,  as  certi- 
fied by  the  assessor  on  the  25th  day  of  June, 
1879,  should  control,  while  counsel  for  ap- 
pellee claim  that  the  assessment  of  the  pre- 
ceding 'year  must  govern  during  the  fiscal 
year  ending  November  30,  1879.  While  the 
reasons  advanced  in  support  of  the  latter 
view  have  much  force,  we  thinic  the  weight 
of  authority  is  to  the  effect  that  the  assess- 
ment of  the  preceding  year  iixes  the  valua- 
tion that  is  to  be  taken  as  the  criterion,  un- 
til the  succeeding  assessment  is  revised  by 
the  state  board  of  equalization,  and  the  nec- 
essary changes  and  corrections  made,  and 
certified  to  the  cierlts  of  the  respective  coun- 
ties; that,  when  so  completed,  it  supersedes 
the  preceding  assessment,  and  furnishes  the 
valuation  that  must  determine  the  power  of 
the  county  to  contract  future  Indejjtedness. 
Buchanan  v.  City  of  Litchfield,  102  U.  S.  278; 
Childs  V.  City  of  Anacortes,  6  Wash.  452.  32 
Pac.  217;  Seymour  v.  City  of  Tacoma,  6 
Wash.  427,  33  Pac.  10r>9;  Cnlbertson  v.  City 
of  Knlton,  127  111.  30,  18  N.  E.  781;  Johnston 
T.  County  of  Becker,  27  Minn.  64,  6  N.  W. 
411. 

By  the  provisions  of  the  statute  then  in  force, 
the  assessor  was  required  to  complete  and 
deliver  the  assessment  roll  to  the  county  cleric 
on  or  before  the  2i3th  day  of  .Tune,  an  J  the 
slate  board  of  equalization  was  required  to 
meet  at  the  capitol  of  the  state  on  the  second 
Monday  of  August  in  each  year,  to  equalize 
the  rate  of  assessment  in  the  various  counties, 
and  the  auditor  to  transmit  on  or  before  the 
1st  day  of  Septemtier  to  the  clerk  of  each 
county  a  statement  of  the  changes  and  cor- 
rections made  by  the  board  In  the  assessment. 
Accepting,  then,  the  1st  day  of  September  as 
the  time  when  the  assessment  of  i870  was 
completed  and  became  the  test  by  which  the 
power  to  incur  future  Indebtedness  was  limited, 
the  validity  of  the  warrants  in  question  would 
not  be  affected,  since  it  in  no  way  apiiears 
from  the  evidence  that  any  of  the  indebtedness 
for  which  they  were  exchanged  was  incurred 
at  a  sul>sequent  date.  The  presumption  be- 
ing, in  the  absence  of  proof  to  the  contrary, 
that  the  indebtedness  was  valid,  and  the  bur- 
den resting  upon  the  county  to  show  its  inva- 
lidity if  it  would  evade  liability  on  the  war- 
rants, we  must  conclude,  from  aught  that 
appears  In  the  record  before  na,  that  the  war- 


rants for  which  the  bonds  In  suit  were  ex- 
changed constituted  an  existing  and  valid  In- 
debtedness against  the  county.  Childs  v.  City 
of  Anacortes,  supra;  Commissioners  v.Oliver,  7 
Colo.  App.  51S,  44  Pac.  3U2;  AusUn  v.  District 
Tp,  51  Iowa,  102,  49  N.  W.  1051;  Mulnix  v. 
Insurance  Co.  (Colo.  Sup.)  46  Pac.  127;  Aetna 
Life  Ins.  Co.  v.  Lyon  Co.,  44  Fed.  329.  In 
the  latter  case  Judge  Shiras  says:  "In  suits, 
therefore,  upon  refunding  bonds  representing 
prior  Indebtedness,  it  is  necessary,  in  order  to 
sustain  the  defense  of  Invalidity,  to  show  that 
the  indebtedness  merged  In  and  represented  by 
the  refunding  bonds  was  Itself  Invalid  and  non- 
enforceable,  either  In  whole  or  in  part."  This 
case,  among  others,  Is  cited  by  counsel  for  ap- 
pellant in  support  of  their  contention  that  an 
action  at  law  cannot  be  maintained  upon  the 
tionds  themselves,  but  that  all  the  holders  of 
the  series  of  bonds  must  unite  In  a  proper  pro- 
ceeding in  equity  against  the  county,  to  de- 
termine for  what  amount  the  county  can  be 
held  liable.  That  was  also  an  action  at  law 
on  Interest  coupons  of  refunding  bonds.  The 
Issue  was  largely  in  excess  of  the  constitu- 
tional limitation,  but  a  part  of  which  was  val- 
id, and  represented  judgments  and  other  en- 
forceable debts  against  the  county.  The  evi- 
dence failed  to  show  whether  the  bonds  owned 
by  the  plaintiff  fdl  within  that  category,  and 
it  was  argued  that  the  bonds  would  be  valid 
until  the  amount  needed  to  refund  the  en- 
forceable debt  had  been  reached,  and  that  It 
will  be  presumed  that  the  bonds  were  sold  in 
the  order  of  their  number.  Judge  Shiras  held 
that  such  presumption  could  not  be  indolged 
in  under  the  facta  of  that  case,  and  said:  "In 
this  action  at  law,  between  one  owner  of  part 
of  the  Ixmds  and  the  county,  it  is  beyond  the 
power  of  the  court  to  bear  and  determine  the 
question  of  the  order  in  which  the  series  of 
bonds  was  sold,  or  the  application  of  the  pro- 
ceeds realised  from  the  sales  thereof,  and 
whether  the  facts  are  such  that  a  certain 
number  of  the  bonds  can  be  held  valid  at  law, 
or  whether  it  should  not  be  held  that  each 
owner  of  a  bond  Is  equitably  entitled  to  de- 
mand his  share  of  the  total  sum  which  may 
be  adjudged  to  be  collectible  from  the  county," 
—and  concluded  that  in  these  circumstances  a 
resort  must  be  had  to  equity  to  determine  that 
question.  The  case  is  clearly  distinguishable 
from  the  one  at  bar.  The  very  proof  that  was 
lacking  there  to  support  a  recovery  in  an  ac- 
tion at  law  is  supplied  In  this  case.  This  same 
distinction  was  made  in  the  case  of  Francis 
V.  Howard  Co.,  supra,  wherein  It  was  held 
that,  when  the  pleadings  and  the  proof  war- 
ranted it,  a  conrt  of  law  would  give  Judgment 
in  such  cases.  Judge  Maxey,  after  quoting 
from  the  opinion  of  Judge  Stiiras  in  Aetna  Life 
Ins.  Co.  V.  Lyon  Co.,  supra,  and  other  cases  of 
like  purport,  sums  up  as  follows:  "This  court 
fully  concurs  In  what  Is  said  In  the  cases 
cited.  But  the  ruUngs  In  those  cases  were 
predicated  upon  the  particular  facts  of  eacb 
case.  While  in  this  suit  the  court  entertains 
serious  doubts  aa  to  the  propriety  of  entering 
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judRinent  In  behalf  of  plaintiff,  yet,  after  giv- 
ing the  question  careful  consideration,  1  am 
Impressetl  with  the  oonvlctlon  that  such  a 
judjrinent  would  be  warrauted  by  Doth  the 
pleading!!  and  proofs;  and  i)c>rcolvliif?  no  insu- 
ix'rable  objwtion,  in  a  case  of  tUlH  kind,  to  the 
ivndltlon  of  a  judKiiieut  In  a  suit  at  law,  uiy 
vonchiHlou  Is  that  plalutilt  should  recover  the 
amount  found  due,  with  lepal  Interest  and 
costs  of  suit."  This  judsment  was  attinned 
by  the  circuit  court  of  appeals.  4  C  C.  A. 
460,  54  Fed.  487.  It  seems  to  u.s  clear,  both 
upon  principal  and  authorit.v.  that  an  action  at 
law  may  be  maintained  uiion  bonds  of  this 
character,  upon  a  state  of  facts  such  as  Is 
disclosed  by  this  record.  And,  although  the 
((uestion  of  their  validity  involves  an  Invest  i- 
gation  of  tiie  validity  of  the  original  Indebted- 
ness for  wlilch  they  were  exchanged,  we  can 
l>erceive  no  difficulty  in  malchig  tluit  inquir.y 
in  such  an  action.  Nor  does  It  follow,  as 
(ontended  by  counsel  for  appellant,  because  in 
the  ascertaiimient  of  that  fact  resort  must  be 
had  to  evidence  showing  the  validity  of  the 
original  warrants,  that  such  evidence  consti- 
tutes a  variance  from  the  alIej;ations  of  the 
•■omplaint,  in  that  it  shows  a  right  to  recover 
upon  the  warrants,  if  at  all,  and  does  not  sup- 
]N^  the  cause  of  action  l>ased  upon  the  bonds 
themselves.  It  can  as  well  be  said  that  if,  in 
an  action  upon  a  promlssorj'  note,  the  want  of 
<-onsideration  be  alleged,  evidence  of  the  fact 
that  the  note  was  given  for  a  valuable  eon- 
xiiieration  would  constitute  a  variance  from  the 
allegations  of  the  complaint,  I)ecau8e  It  tended 
to  show  another  and  an  additional  cause  of 
action  to  that  predicated  upon  the  note.  The 
primary  question  at  Issue  is  the  validity  of  the 
Itonds  npon  which  the  interest  sued  for  had 
atrrued.  Their  validity  depends  upon  the 
consideration  received  for  them.  If  the  con- 
(ilderatlon  was  a  valid  indebtedness,  the  bonds 
are  valid;  otherwise,  they  are  void,  and  the 
plaintiff  may  not  recover  upon  either  the  bonds 
or  the  original  warrants.  On  the  other  hand, 
If  the  warrants  were  valid  for  which  the  bonds 
v?ere  substituted,  proof  of  that  fact  establishes 
the  validity  of  the  bonds,  and  supports  the 
caase  of  action  set  forth  in  the  complaint. 

After  careful  consideration  of  all  the  objec- 
tions urged  by  counsel  for  apiiellant,  our  con- 
cluHion  is  that,  when  tested  by  the  principles 
governing  this  class  of  obligations,  the  particu- 
lar bonds  to  which  the  coupons  sued  on  belong 
were  valid  obligations  against  the  county; 
and  a  recovery  upon  the  coupons  was  clearly 
warranted,  under  the  pleadings  and  proof. 
The  Judgment  of  the  court  below  is  according- 
ly affirmed.    Affirmed. 

On  Behearing. 

(June  1,  1897.) 

PER  iCURIAM.  A  rehearing  In  this  case 
was  allowed  because  of  the  Important  ques- 
tions involved,  and  In  view  of  the  fact  that 
counsel  for  appellant  were  inadvertently  pre- 


vented from  arguing  them  orally  when  the 
case  was  formerly  before  us.  Briefs  have 
been  filed  and  oral  arguments  heard;  and, 
upon  a  tliorongh  recouslderntlon  of  the  ques- 
tions involved,  we  are  satisfied  that  our  for- 
mer decision  correctl.v  announced  the  law  aiv 
plicable  to  the  facts  as  disclosed  by  the  record. 

While  there  is  ground  for  questioning  the 
correctness  of  our  inference  that  the  testimony 
disclosed  that  the  warrants  set  out  in  the 
complaint  covered  all  of  the  .?.".7(>;!  allowed  to 
King  in  part  pjiymcut  of  his  jail  contract,  such 
conclusion  was  a  very  reasonable  one,  in  view 
of  the  fact  that  the  w.arrants  were  Issued  the 
same  day  those  allowances  were  made,  and 
most  of  them  being  for  an  even  amount,  and 
in  such  a  sum  as  one  who  held  a  large  Indebt- 
edne.ss  against  the  county  would  naturally 
prefer  to  have  the  same  divided.  But,  how- 
ever this  may  be,  under  the  view  we  then 
toolc,  and  now  take,  as  to  where  the  burden  of 
proof  lies,  it  does  not  alter  the  conclusion  that, 
under  the  stipulated  facts  and  the  evidence 
Introduced,  the  validity  of  the  warrants  was 
unimpeached. 

Counsel  now  concede  that  a  wan-ant  is  prima 
facie  evidence  of  a  valid  indebtedness,  and 
that  the  burden  of  proving  it  was  issued  for 
an  illegal  indebtedness  rests  upon  the  countj-, 
but  insists  that  that  burden  Is  met  by  show- 
ing that  the  warrant  was  issued  subsequent  to 
the  date  when  the  constitutional  limitation  bad 
been  reached,  since  the  presumption  then  at- 
taches that  the  waxTaut  was  issued  for  an  in- 
debtedness then  contracted,  and  not  for  an 
antecedent  debt.  That  such  a  presumption 
cannot  be  safely  Indulged  in  is  shown  by  the 
facts  In  this  case,  as  It  a]>i)ears  that  on  Octo- 
ber 9,  1879,  the  date  of  tlie  warrants  describ- 
ed, claims  were  allowed  and  warrants  ordered 
to  issue  for  an  Indebtedness  that  was  contract- 
ed in  May  and  April  j)rei'eding.  We  think 
the  presumption  that  the  consideration  for 
which  a  warrant  issues  Is  valid  obtains  xmtll 
It  is  shown  that  such  consideration  is  Illegal; 
and.  If  illegal  because  Incurred  after  a  certain 
date,  it  devolves  upon  the  county  to  show 
that  fact.  In  this  view,  therefore,  it  becomeH 
immaterial  whether  we  were  technically  cor- 
rect in  saying  that  a  major  part  of  the  indebt- 
edness for  which  the  warrants  were  Issued 
was  shown  by  the  testimony  to  have  been  con- 
tracted anterior  to  the  time  the  constitutional 
limitation  was  reached,  since  It  in  no  way  a])- 
pears  from  the  record  that  any  portion  of  the 
Indebtedness  evidenced  by  these  warrants  was 
Incurred  at  a  subsequent  date. 

In  regard  to  the  other  particulars  wherelu 
the  correctness  of  our  former  decision  Is  chal- 
lenged, we  see  no  reason  to  change  our  vlewb. 
All  the  questions  now  raised  were  thoroughly 
argued  in  the  original  briefs,  and  were  con- 
sidei-ed  by  us  in  tlie  light  of  all  the  authorities 
when  the  case  was  then  before  us.  Except  as 
modltled  by  changing  our  finding  that  the  war- 
rants for  which  the  bonds  were  exchanged 
"were  issued  for  debts  contracted  April  25 
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and  May  3.  1879,  to  the  amount  of  |5,7G3,"  to 
the  statement  that  "they  were  alleged  to  have 
lieen  so  Issued,"  and  also  by  withdrawing  the 
further  statement  that  the  major  part  of  the 
Indebtedness  for  which  the  warrants  were  is- 
sued Ls  shown  to  have  been  contracted  long 
uutorlor  to  the  1st  of  September,  our  former 
opinion  will  be  adhered  to. 


FISHER  et  al.  v.  SEYMOUR  et  al. 

(Supremo  Court  of  Colorado.    Feb.  3.  1897.) 

Pkincipal,  axd  Aoent  — Fkacd  of  Aoest  — Er- 
FECT  ox  TiiiKD  Paktibs— Location  of  Mine. 

1.  Where  one  undertook  to  sell  a  mineral  claim 
for  another,  at  an  iiRreed  price,  the  rcliitiou  of 
principal  and  agcut  wus  thereby  establiHlicil. 

2.  An  agent  for  the  snie  of  a  minenil  ItK'ation, 
within  two  days  after  his  appointment,  in  the  ab- 
sence and  without  the  knowledge  uf  his  principal, 
contracted  with  the  owners  of  another  claim, 
which  conflicted  with  a  portion  of  that  for  which 
he  wos  agent,  to  patent  for  them  such  conflicting 
claim  in  consideration  of  a  one-half  interest  there- 
in, and  thereupon  relocated  such  conflicting  claim 
under  a  dilferent  name,  so  changing  its  bounda- 
ries as  to  itiHuile  therein  a  greater  iwrtion  of  the 
claim  for  which  he  was  nKcnt,  and  obtained  tlie 
patent  therefor,  in  the  meantime  corresponding 
with  his  principal  re.ipectinK  her  projjcrty  as 
though  interested  in  her  behalf.  Hrhl,  that  such 
conduct  on  the  part  of  such  agent  constituted  a 
fraud  in  law. 

3.  The  fraud  peri)etratcd  bjr  the  agent  on  his 
principal  did  not  ulTect  the  riphts  of  the  co-ten- 
anta  of  such  agent,  as  between  them  and  such 
principal. 

4.  The  discovery  of  a  rein  of  mineral  on  a 
claim  with  a  ijortion  of  which  another  claim  c<m- 
fiicts,  before  a  relocation  of  snch  conllicting 
claim,  constituf<>s  the  siime  a  prior  locution  to 
that  of  tlie  conflicting  claun. 

5.  Where  the  ((uestiou  of  the  priority  of  two 
conflicting  niinerul  claims,  one  of  which  had  been 
relo<-ttted,  was  in  issue,  eviilencv  that  such  relo- 
cated claim  was  bsMnl  on  a  discovery  within  a 
prior,  valid.  sulLvisting  location  was  adniisKible 
(though  such  claim  as  relocsitcil  had  been  patent- 
edt  for  the  puriKW  of  showing  that  the  original 
location  of  such  patente<l  claim  was  void,  as  not 
having  been  made  on  the  unapproiiriutcd  pulilic 
domain. 

Campbell,  J.,  dissenting. 

Appeal  from  district  court.  Lake  count}'. 

.\ction  by  Jeuule  A.  Fisher  and  another 
against  Frank  A.  Seymour  and  others  to  de- 
clare and  enforce  a  eoiistruetlve  trust.  From 
a  decree  In  favor  of  defendants,  plaintiffs  ap- 
peal. Reversed  as  to  defendant  Seymour,  and 
atflrmed  as  to  the  other  defendauts. 

This  action  was  brought  to  declare  and  en- 
force a  trust.  This  Is  the  second  time  It  has 
been  iK'fore  this  court.  TUwu  the  first  trial 
the  controverted  questions  of  fact  were  sub- 
mitted to  a  jury,  and  findings  retunicd  in  favor 
of  these  appellants,  upon  which  a  decree  was 
rendereil,  also  In  their  favor.  This  decree  was 
reversed  upon  the  first  appeal  by  reason  of  a 
defect  in  the  pleadings.  Seymour  v.  Fisher, 
10  Colo.  188.  27  Pac.  240.  In  that  opinion  is 
found  a  succinct  statement  of  the  Issues  raised 


by  the  pleadings,  and  a  summary  of  the  evi- 
dence produced  at  the  first  trial.  That  the 
present  discussion  may  more  readily  be  under- 
stood without  necessitating  a  reference  to  that 
case,  even  though  it  is  restating  what  is  con- 
cisely set  forth  there,  we  briefly  indicate  the 
nature  of  this  controversy,  as  It  was  originally 
presented  to  the  district  court  The  action  w."is 
to  declare  and  enforce  a  constnictlre  tmst, 
said  to  arise  out  of  the  acts  and  conduct  of 
the  defendant  G.  M.  Seymour,  whereby,  while 
occupying  a  fiduciary  relation  to  Mrs.  Fisher, 
one  of  the  plaintifts,  concerning  the  American 
Flag  lode,  owned  In  part  by  her,  he  was,  in 
violation  of  said  trust.  Instrumental  hi  securing 
for  himself  and  associates  a  patent  to  the  Tiger 
lode  mining  claim,  included  nithin  which  was 
a  portion  of  the  territoiy  situate  within  the 
boundaries  of  the  American  Flag.  Uixin  the 
first  apiieal  the  decree  was  reversed,  and  the 
cause  remanded.  When  the  remittitur  was 
sent  down,  the  plaintiffs  were  granted  leave 
to,  and  did,  file  an  amended  and  substituted 
complaint,  'n  which,  in  somewluit  fuller  form, 
were  embodied  the  allegations  of  the  original 
complaint,  and,  in  addition  thereto,  were  ex- 
press averments  of  an  appointment  by  Mrs. 
Fisher,  one  of  the  plalntiflTs,  of  the  defendant 
G.  M.  Seymolu:  as  her  agent  to  sell  and  look 
after  her  interests  In  the  American  Flag  lode, 
and  his  acceptance  of  the  agency,  and  its  con- 
tinued existence  at  the  time  of  the  commission 
of  the  frauds  complained  of.  This  additional 
averment  was  necessitated  under  the  prior 
ruling  of  this  court,  that  the  complaint,  as  orig- 
inally framed,  did  not  contain  an  allegation  of 
this  agency.  In  conformity  with  the  further 
suggestion  .nade  in  the  reported  opinion,  the 
district  court  ordered  that  thei«  be  made  par- 
ties to  tlie  action  Ilgeufrltz,  Bl(»!s,  and  Her- 
bert (in  whose  favor  at  the  first  hearing  it  ren- 
dered a  decree  for  an  undivided  one-lialf  of 
the  premises).  As  against  tliese  three  defend- 
ants, the  substituted  complaint  alleged  thjit, 
with  full  knowledge  of  Seymour's  fiduciary 
relations  with  plaintiffs,  they  conspired  and 
confederated  with  him  to  periietrate  a  fraud 
upon  the  plaintiffs.  In  this  substituted  com- 
plaint then,  the  particular  fratidulcnt  acts  of 
the  defendant  Seymour  are  said  to  be  that 
while  he  was  acting  as  the  agent  of  Mrs.  Fish- 
er to  sell  the  American  Flag  lotie,  and  to  look 
after  her  Interests  therein,  by  puiposely  mls- 
i«presentlng  and  concealing  from  her  and  her 
co-owners  ail  knowle<lge  of  the  patent  proceed- 
ings which  he  instituted  to  obtain  a  patent  for 
the  Tiger  lode,  he  thereby  prevented  the  plain- 
tiffs from  obtaining  knowledge  thereof  within 
such  time  as  would  hare  enabled  them  thereby 
to  adverse  the  patent  application,  and  thus  get 
a  imteut  for  their  senior  location.  As  against 
tlie  other  defendants,  the  specUic  charges  are 
that  they,  as  the  locators  of  the  Little  Tiger 
lode  (of  which  the  Tiger  lode  was  but  a  re- 
location), conveyed  to  Seymour  all  their  rights 
therelu,  with  an  agreement  by  him  to  procure 
a  patent  therefor,  and  tlieu  to  reoouvey  to  them 
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one-half  of  the  lode;  and  tbat  during  all  of 

tliis  time  they  knew  of  Seymour'8  flduciaty  re- 
lations with  the  plaintiffs,  and  conspired  and 
confederated  with  him  in  the  fraudulent  acts 
aforesaid,  and  with  the  design  to  defraud  the 
plaintiffs  of  their  rights.  In  addition  to  this 
charge  of  a  conspiracy,  between  them  and  their 
co-defendant  Seymour,  there  is  on  additional 
charge  against  the  defendants  Ilgenf I'itz,  Bloss, 
and  Herbert,  to  the  effect  that  they  are  estop- 
ped by  their  conduct  to  set  up  any  claim  to  the 
conflicting  territory  as  against  the  plaintiff  Mrs. 
Fisher,  because  they  advised  and  encouraged 
her  to  purchase  a  large  purtion  of  her  interest 
in  said  Tiger  lode,  which  she  did,  relying  upon 
the  representations  made  by  them  to  her  that 
the  American  Flag  was  the  senior  location; 
and  that,  while  It  conflicted  with  the  Little 
Tiger  lode,  or  Tiger  lode,  as  it  was  afterwards 
called,  they,  as  the  owners  and  locators  of 
the  latter,  would  not  assert  or  claim  any  rights 
aa  against  the  superior  rights  of  the  prior  loca- 
tion. Answers  were  filed  by  the  different  de- 
fendants, denying  all  the  material  allegations 
of  this  amended  and  substituted  complaint 
Trial  upon  the  Issues  thus  Joined  was  had  be- 
fore the  court,  which  submitted  certain  ques- 
tions of  fact  to  a  Jury.  Some  of  these  ques- 
tions were  answered  favorably  to  the  defend- 
ants; as  to  others,  the  Jury  were  unable  to 
agree.  Thereafter  the  court  passed  upon  all 
controverted  Issues  in  the  case,  confirming  the 
findings  of  the  Jury  where  they  reported  an 
agreement,  and  making  new  findings  upon  all 
other  Issues  of  fact,  and  rendering  Judgmpnt 
In  favor  of  the  defendants.  In  substance,  these 
findings  are  that  the  Tiger  lode  was  a  valid 
and  subslsthig  location  prior  and  superior  to 
the  American  Flag  lode;  that  Seymoiu:  never 
agreed  to  look  after  Mrs.  Fisher's  interests  in 
the  American  Flag,  though  he  said  to  her  thsit 
he  thought  he  could  sell  her  Interest  In  said 
property  to  the  company,  and  that  be  consented 
to  assist  her  In  making  such  a  sale  thereof; 
that  there  was  no  fiduciary  relation  between 
Beymonr  and  Mrs.  Fisher  in  relation  to  the 
American  Flag  lode  at  or  during  the  time 
patent  was  being  applied  for  on  the  Tiger 
lode,  though  he  agreed  with  her  that  he  would 
see  that  she  was  fairly  treated  as  to  her  Inter- 
ests In  another  lode,  known  as  the  "Shields 
Mining  Claim,"  so  long  as  he  was  the  manager 
of  the  Shields  Mining  Company,  which  owned 
the  other  Interests  therein;  that  neither  Sey- 
mour nor  any  of  the  other  defendants  did  any- 
thing to  prevent  Mra.  Fisher  from  advertising 
the  application  by  Seymour  for  a  patent  to 
the  Tiger  lode;  that  no  conspiracy  to  defraud 
her  was  entered  Into  by  the  defendants,  as 
alleged  ht  the  complaint;  that  Bloss,  Ilgen- 
frltz,  and  Herbert  did  not  make  to  Mrs.  Fisher 
the  statements  which  she  alleges  they  did  as 
to  the  relative  seniority  and  rights  of  the  Little 
Tiger  and  American  Flag  lodes,  nor  state  to 
her  that  the  American  Flag  was  the  senior 
location,  and  that  they  would  not  make  any 
claim  to  the  territory  In  conflict  between  the 
two.    The  findings  of  fact  are  attacked  by 


appellants.  The  diagram  of  the  cUUms,  which 
was  introduced  in  evidence.  Is  here  given,  as 
It  will  serve  to  better  Illustrate  the  contro- 
versy: 


jNiFwuSJa 


Nji'urw  aeofi. 


J.  W.  Taylor  (A.  P.  Rlttenhoase,  of  conn- 
eel),  for  appellants.  A.  J.  Sterling  and  S.  D. 
Walling,  for  appellees. 

HAYT,  0.  J.  (after  stating  the  facts).  We 
cannot  read  the  evidence  In  this  case  without 
being  Impi-essed  with  the  fact  that  a  gross 
fraud  has  been  perpetrated  upon  plaintiff  Fish- 
er and  her  children,  the  heirs  of  Thomas  Fish- 
er, deceased.  The  American  Flag  was  dla- 
covered  on  June  11,  1879,  and  located  June 
12,  1879;  the  location  certificate  being  placed 
upon  record  on  June  24,  1879.  The  location 
certificate  of  the  Little  Tiger  lode,  which  was 
recorded  June  12,  1879,  recites  that  the  lode 
was  located  and  claimed  on  that  date.  Upon 
October  14,  1880,  the  Little  Tiger  was  relo- 
cated under  the  name  of  the  Tiger  lode.  By 
such  relocation  much  at  the  territory  of  the 
American  Flag  claim  was  Included  in  the  Ti- 
ger claim.  In  October,  1879,  Thomas  P. 
Walsh,  one  of  the  owners  of  the  American 
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Flag  claim,  for  a  Taluable  consideration,  deed- 
ed to  Thomas  Fisher,  the  husband  of  plaintiff, 
an.  undivided  one-eighth  Interest  In  the  Amer- 
ican Flag  lode,  and,  in  the  month  of  March 
following,  Fisher  purchased  from  anotbef  one 
of  the  locatoi-s  a  one-fifth  interest  in  that 
claim.  Shortly  after  this  last  purchase,  Fish- 
er sickened  and  died.  The  day  before  his 
death,  and  on  April  9,  1880,  be  executed  and 
delivered  to  his  friend,  Nicholas  Finn,  one  of 
the  appellants,  a  deed,  conveying  to  Finn,  in 
trust  for  Fisher's  wife  and  children,  all  the 
right,  title,  and  interest  held  by  Fisher  at 
the  time  In  the  American  Flag  lode,  together 
with  a  one-eighth  interest  in  the  Qeneral 
Shields  lode,  an  adjoining  claim,  which  was 
at  tliat  time  a  steady  producer  of  mineral.  Pre- 
vious to  his  demise,  Fisher  did  a  large  amount 
of  work  upon  the  American  Flag  lode.  He 
sank  one  shaft,  known  as  the  "Fisher  Shaft," 
to  the  depth  of  40  or  50  feet,  and  another 
shaft  to  the  depth  of  25  feet.  In  the  month 
of  June  following  the  death  of  her  husband, 
Mrs.  PIslier  came  to  Colorado  with  her  fam- 
ily. She  then  visited  Leadvllle  for  the  pur- 
pose of  looking  after  her  interests,  and  that 
of  her  children.  In  the  American  Flag  and 
General  Shields  claims.  Upon  this  visit,  Mrs. 
Fisher  spent  several  months  at  Leadvllle,  dur- 
ing which  time  she  made  diligent  inquiries  to 
a»certaln  the  exact  condition  of  the  tltile  to 
the  American  Flag  claim,  and  the  probable 
v;ilue  of  the  properly.  At  this  time,  Thomas 
Wttlsli.  one  of  the  original  owners  of  the  prop- 
<-ii.v,  was  anxious  to  secure  a  bond  upon  the 
I'ishcr  inteiests  at  the  rate  of  $10,000  for  the 
filtiro  pr()i)L'rty.  Knowing  nothing  of  mines 
luTsolf,  Mrs.  Fisher  inquired  of  others,  In- 
Ciiidliig  the  defendants  Bloss,  Herljert,  and  11- 
gorifritz,  as  to  the  value  of  this  property,  and 
jirocured  an  examination  and  opinion  of  ex- 
])iits.  She  swears  that  at  this  time  she  In- 
qi'.irod  |)articularly  with  reference  to  conflicts, 
and  was  then  assured  by  all  the  then  owners 
of  the  Little  Tiger  claim  that  there  would  be 
no  conflict  and  no  litigation  with  that  prop- 
erty. This  conversation  the  owners  deny,  but 
the  fact  that  Mrs.  Fisher,  as  the  result  of  her 
examinations,  was  Induced  to  purchase  the  out- 
standing interests  in  the  American  Flag  claim, 
at  the  rate  of  $10,000  for  the  full  claim,  strong- 
ly tends  to  corroborate  her  testimony  upon 
tills  point.  It  was  upon  this  visit  that  Mrs. 
Fisher  flrst  became  acquainted  with  G.  M. 
Seymour,  who  was  at  the  time  the  general 
manager  for  the  General  Shields  Mining  Com- 
pany, which  company  owned  all  the  General 
Sliieldsmlne  except  the  one-eighth  interest  held 
by  the  heirs  of  Thomas  Fisher,  and  repre- 
sented by  Mrs.  Fisher.  There  Is  much  con- 
flict in  the  evidence  with  reference  to  the  con- 
versations between  these  parties.  It  Is  suf- 
ficient to  say  that,  in  the  fall  of  the  year, 
Mrs.  Fisher,  being  about  to  return  Ejist,  was 
anxious  to  sell  her  Interests  In  both  the  Gen- 
eral Shields  and  the  American  Flag  locations, 
and  offered  her  interest  in  the  General  Shields 
mine  for  $7,000,  and  her  Interest  In  the  Amer- 


ican Flag  for  $10,000,  Seymour  agreeing  to 
assist  her  In  making  a  sale  at  these  figures. 
On  or  about  the  Si  or  4th  day  of  October,  Mrs. 
Fisher  left  Leadvllle  with  her  family,  and  re- 
turned to  her  home.  In  Memphis,  Tenn.  After 
her  return,  some  correspondence  passed  be- 
tween Seymour  and  Mrs.  Fisher  with  regaxd 
to  tbe  sale  of  these  properties. 

The  court  below,  while  resolving  most  of 
the  conflicts  In  the  evidence  in  favor  of  the 
defendants,  neverthdess  made  a  finding  that 
Seymour  was  the  agent  of  the  heirs  for  tbe 
purpose  of  selling  the  American  Flag  mine. 
While  such  agent,  and  as  soon  as  Mrs.  Fisher 
had  left  the  state,  Seymour  entered  Into  an 
agreement  with  the  owners  of  the  Little  Tiger 
claim  (Bloss,  Herbert,  and  Ilgenfrltz),  by  the 
terms  of  which  agreement  he  was  to  patent 
that  mining  claim,  receiving  for  so  doing  a 
one-lialf  interest  therein.  Although  this  agree- 
ment was  made  on  the  6th  day  of  October, 
1880,  Seymour  does  not  appear  to  have  moved 
In  the  matter  of  obtaining  a  patent  until  the 
January  following,  at  a  time  when  the  prop- 
erty in  controversy  was  covered  with  snow. 
Seymour  relocated  the  Little  Tiger  claim,  un- 
der the  name  of  the  "Tiger."  In  making  this 
relocation,  he  moved  the  claim  north  some 
500  feet,  thereby  leaving  the  original  discov- 
ery shaft  out.^Ide  of  the  new  surface  bounda- 
ries, and  300  feet  south  of  the  .same.  By  thl.s 
relocation,  he  took  in  a  greater  portion  of  tlic 
valuable  part  of  the  American  Flag  location; 
and  the  question  of  his  right  to  do  this  is  the 
principal  controversy  In  this  case. 

Plaintiff  seeks  to  have  appellees,  Seymour 
and  otliers,  declared  trustees  as  to  this  proj)- 
erty,  claiming  that  she  is  the  equitable  own- 
er, and  has  the  prior  right  to  that  portion  of 
the  premises  formerly  included  In  the  Amer- 
ican Flag  location.  Seymour  liavlng  the  pat- 
ent title  from  the  government,  tlie  plalutilf,  to 
maintain  the  action  on  her  part,  must  show 
that  she  had  a  valid  and  subsisting  location 
prior,  and  therefore  superior  to  that  with 
which  It  conflicted,  to  wit,  the  Tiger,  and  that 
tbe  fraud  of  the  patentee  kept  her  In  igno- 
rance of  the  patent  proceedings.  "If  these 
questions  be  afllrmallvely  answered,  plaintiff 
may  recover  the  ground  in  confilct."  Sey- 
mour V.  Fisher,  supra.  Mrs.  Fisher  swears 
that  she  placed  the  property  with  Seymour 
for  sale  for  $10,000,  and  that  she  was  to  pay 
him  a  commission  If  such  sale  was  effected. 
Seymour  admits  that  such  a  conversation  took 
place;  admits  that  he  agreed  to  assist  Mrs. 
Fisher  in  the  sale  of  the  property;  that  the 
price  fixed  was  $10,000;  but  denies  that  he 
was  to  receive  any  commission  in  case  the 
sale  was  effected.  Upon  this  evidence,  the 
court  below  found  that  Sej-mour  did  under- 
take to  assist  Mrs.  Fisher  In  the  sale  of  the 
American  Flag  lode,  but  also  found  that  he 
was  not  her  agent  to  look  after  the  property, 
and  that  In  fact,  no  fiduciary  relation  existed 
between  the  parties  as  to  the  American  Flag 
claim.  The  question  with  reference  to  a  fidu- 
ciary relation  upon  the  facts  is  one  of  law  that 
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is  challenged  upon  tUls  review,  and  It  being 
conceded  that  Seymour  undertook  to  sell  the 
property  for  Mrs.  Fisher,  at  an  agreed  price, 
the  relation  of  principal  and  agent  was  cer- 
tainly established.  It  Is  apparent,  we  think, 
that  Seymour  nerer  Intended  to  act  in  good 
faith  In  the  matter,  for,  within  two  days  after 
the  agreement  with  Mrs.  Fisher,  he  relocated 
the  Little  Tiger  under  a  new  name,  and,  by 
such  relocation,  took  in  a  large  part  of  the 
.\UH^rloan  Flag  claim  owned  by  his  principal, 
amoniliug  bis  location  record  accordingly. 
The  property  affected  by  these  acts  was  the 
most  valuable  portion  of  the  American  Flag 
lode,  and  included  the  last  sliaft  made  by  Mr. 
Fisher.  In  this  shaft,  mineral  of  commercial 
value  was  foimd,  this  being  the  only  ore  at 
that  time  disclosed  upon  either  of  the  claims. 
We  have  no  doubt,  from  the  evidence,  that 
Seymour,  in  doing  as  he  did,  was  largely  in- 
fluenced by  information  communicated  by 
Mrs.  Fisher  at  a  time  when  she  reposed  in 
him  confidence  as  her  agent. 

The  law  requires  the  utmost  good  faith  on 
the  part  of  an  agent  when  dealing  with  his 
principal,  and  It  is  well  settled  that  an  agent 
to  sell  caimot  purchase  the  property  for  him- 
self, unless  he  makes  known  to  his  principal 
tlint  ho  is.  |:uch  purchaser,  and  acquaints  him  ; 
with  all  the  facts.  Whart.  Ag.  S  231;  Story,  , 
Ag.  <8th  Ed.)  »  210;  Eweli's  Evans,  Ag.  |  213; 
Hunter  v.  Hunter.  50  Mo.  443:  Porter  v. 
"VVoodniir,  .31!  X.  .T.  Kq.  174;  Murray  v.  Beard, 
102  N.  Y.  505,  7  X.  E.  553.  Applying  tills  nec- 
essary and  salutary  rule  to  Mr.  Seymour  in 
hia  dealings  with  Mrs.  Fi.slier.  his  right  to  pur- 
chase the  American  Flag  claim  from  her  must 
be  denied.  If  he  could  not  purcliase,  he  cer- 
tainly could  not  "junq)"  the  property,  and 
thereby,  witliout  CDUsideratlou,  deprive  Mrs. 
Fislier  and  her  children  of  the  property.  Sey- 
itiour's  conduct  in  remaining  silent  until  Mrs.  \ 
Fisher  lind  left  the  state,  and  afterwards  lull- 
ing her  Into  fancied  security,  by  corresponding 
M'ith  her  witli  reference  to  the  iiroperty,  wltli- 
ont  ncqu.i luting  her  with  the  facts,  although 
he  was  In  the  very  act  of  procuring  an  ad- 
verse title,  constituted  a  fraud  in  law.  "He 
•  •  •  could  not  acquire  a  title  to  the  land 
valid  against  the  equity  wiilch  he  had  ac- 
knowledKcd  in  the  complainauts."  Hingo  v. 
Binns,  10  I'et.  2(»).  The  district  court  found, 
and  Seymour  admits,  tiiat  he  was  an  agent  to 
sell.  This  suftlclently  cstablislies  such  a  fidu- 
ciary relation  between  the  parties  as  requires 
the  utmost  good  faith  on  the  part  of  the 
agent;  but  us  the  other  defendants,  Bloss, 
Herbert,  and  Ilgenfritz,  owed  no  duty  to  Mrs. 
Fisher,  thej-  do  aot  stand  In  tlie  same  rela- 
tion to  her  as  did  Seymour.  They  might 
have  applied  for  a  patent  to  the  Little  Tiger  or 
to  the  amended  Tiger  lode,  and,  had  Mrs. 
Fisher  failed  to  have  filed  an  adverse,  she 
would  liave  lost  her  rights,  xmder  tlie  provi- 
sions of  section  232«}  of  the  United  States  Ite- 
vise«l  Statutes.  Seymour  v.  Fisher,  supra.  It 
is  true  that  plaintiff  also  clalme  1  tliat  Bloss, 
IIerl)ert,  and  Ilgenfritz  were  estopped  by  their 
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conduct  to  question  plaintiff's  title;  but  it  is 
also  true  that  the  district  court  found  the  fact 
to  be  against  plaintiff's  contention  In  this  be- 
half, and  thereby  eliminated  this  issue  from 
our  consideration. 

It  is  xu'ged  that  the  fraud  of  Seymour  is  im- 
material, because  of  tlie  finding  of  the  court 
that  the  Little  Tiger  lode  and  the  amended 
location  thereof,  as  the  Tiger  lode,  was  a 
valid  and  subsisting  location  prior  and  supe- 
rior to  the  location  of  the  American  Flag  lode. 
This  is  a  mixed  finding  of  law  and  fact.  It 
was  stipulatpil  for  the  puriwsos  of  the  first 
trial  tliat  the  American  Flag  location  was  tlie 
prior  location,  and  that  such  location  was  in 
all  respects  valid.  Upon  the  last  trial  this 
stipulation  was  withdrawn.  The  uncontra- 
dicted evidence  shows  that  the  American  Flag 
was  In  all  respects  a  valid  claim  If  a  vein  in 
place  was  exposed  at  the  time  of  the  location. 
The  preponderance  of  the  evidence  seems  to 
be  In  favor  of  the  discovery  of  siicli  mineral; 
but  conceding,  as  we  do,  the  force  of  the  find- 
ing to  the  contrary,  made  by  the  district 
court,  upon  confilcting  evidence,  we  are  to  de- 
termine whetlier  or  not  such  finding  is  con- 
trolling In  this  case.  An  examination  of  the 
transcript  shows  the  fact  to  he  cstal)ilslied  by 
competent  evidence,  and  undisputed,  that  a 
vein  of  mineral  was  discovered  upon  the 
American  Flag  claim,  prior  to  the  relocation 
of  tlie  Little  Tiger  lode,  under  the  name  of 
tlie  Tiger  Iwlc,  and  this  Is  sufficient  to  val- 
idate the  American  Flag  location  from  the 
date  of  such  discovery.  It  Is  claimed  that 
such  relocation,  omitting,  as  it  did.  the  orig- 
inal discovery  shaft  of  the  Little  Tiger  lode, 
did  not  relate  back,  and  make  that  lode  a  val- 
id location  from  the  time  of  the  original  loca- 
tion of  the  Little  Tiger  lode.  In  any  event, 
the  rights  of  the  American  Flag  liad  attached 
prior  to  the  amended  location  of  the  Tiger 
lode;  hence  tlie  relocation  was  made  subject 
to  such  Inten-ening  rlgiits.  Moreover,  the 
evidence  sliows  that  the  discovery  upon 
which  the  I^Ittle  Tiger  location  was  based  was 
not  upon  the  public  domain  of  the  United 
States,  but  within  a  prior,  valid,  subsisting 
location,  known  as  the  "Golden  CuiTy  .Mining 
Claim."  Uiwn  objections  Interposed  by  tlie 
defendants,  much  of  the  evidence  offered  by 
plaintiffs  upon  this  matter  was  rejected.  In 
this  ruling  of  the  court  there  w^as  error,  for, 
although  It  was  not  proper  to  allow  the  intro- 
duction of  evidence  for  the  purpose  of  im- 
peaching the  patent,  this  evidence  was  prop- 
er, in  order  that  the  court  might  ascertain 
whether  tiie  owners  of  the  American  Flag  or 
of  the  I^Ittle  Tiger  made  the  first  valid  loca- 
tion upon  tiie  unappropriated  public  domain. 
In  other  words.  It  was  competent  to  show  that 
the  American  Flag  claim  was  prior  in  point  of 
time,  and  superior  In  right,  to  the  Little  Tiger 
location  of  the  ground  in  conflict  unless  the 
Tiger  location  relates  back  to  and  acquires 
priority  of  right  by  reason  of  the  location  of 
the  Little  Tiger  claim.  For  the  purpose  of 
showing  that  the  location  of  the  Tiger  could 
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not  so  relate  back,  It  was  competent  for  the 
plaintiff  to  show  that  the  location  of  the  Little 
Tiger  was  Told,  as  not  having  been  made  on 
the  unappropriated  public  domain.  The  evi- 
dence received  sufficiently  establishes  such  In- 
validity. 

This  cause  has  been  before  the  courts  for 
many  years.  It  has  been  most  carefully  con- 
sidered by  this  court  upon  two  occasions.  As 
said  In  the  outset  of  this  opinion,  the  record 
discloses  that  Seymom-  practiced  a  gross  fraud 
upon  the  heirs  of  Thomas  Fisher,  deceased; 
and  we  think  that  he  should  neither  be  allow- 
ed to  profit  by  such  fraudulent  conduct,  nor 
the  heirs  be  deprived  of  their  inheritance 
thereby.  We  are  prevented  from  interfering 
with  the  one-lialf  interest  held  by  Bloss,  Her- 
bert, and  Ilgonfritz,  for  the  reasons  already 
given;  but  as  to  the  remaining  one-half,  held 
by  Seymour,  the  same  reasons  do  not  exist, 
and,  It  appearing  that  this  title  was  procured 
In  fraud  of  Mrs.  Fisher's  rights,  the  title  so 
obtained  should  be  declared  to  be  held  by 
.Seymour  In  trust  for  Mrs.  Fisher.  The  Judg- 
ment of  the  district  court  is  accordingly  affirm- 
ed as  to  Bloss,  Herbert,  and  llgenfritz,  and 
reversed  as  to  Seymour,  with  directions  that 
Judgment  against  Seymour  be  entered  in  ac- 
cordance with  this  opinion.  Judgment  modi- 
fled. 

CAMPBELL,  J.  (dissenting).  As  will  be 
seen  from  the  last  sentence  of  the  foregoing 
opinion,  the  Judgment  is  reversed  In  part,  and 
imrtly  affirmed.  For  this  reason,  alone,  I 
should  at  least  indicate  in  what  part  of  the 
Judgment  I  am  unable  to  agree,  and  state  the 
grounds  upon  which  the  dissent  is  based.  In 
alSrmlng  the  Judgment  as  to  Bloss,  Herbert, 
and  llgenfritz,  I  concur;  in  reversing  it  as 
to  Seymour,  I  dissent. 

1.  The  evidence  does  not  impress  me  as  It 
does  my  brethren,  nor  can  I  agree  with  the 
application  of  the  law  as  made  by  them  to  the 
facts  of  the  case.  After  a  careful  reading  of 
the  record,  Seymour's  conduct  does  not,  in 
my  Judgment,  warrant  the  severe  character- 
ization to  which  the  ophilon  subjects  it.  Tlie 
trial  court  found  that  Seymour  "told  Mrs. 
Fisher  that  he  thought  he  could  sell  her  in- 
terest in  said  property  to  the  company,  and 
tliat  he  would  do  what  he  could  to  assist  her 
In  making  the  sale  of  said  property;  and  he 
further  agi'eod  then  and  there  to  look  after  ner 
interest  in  said  Shields  mine,  and  »iee  that 
she  was  fairly  treated  in  relation  thereto  so 
long  as  he  was  manager  there;  •  •  *  that 
fald  Seymour  did  not  agree  to  look  after  Mi's. 
Fisher's  interest  in  the  American  Flag."  Aft- 
er Mre.  Fl.sher  left  Leadville,  and  went  to 
Tennessee,  there  was  corresiwndence  betwom 
her  and  Seymour  relative  to  an  offer  of  pur- 
chase of  the  American  Flag  lode  made  by 
Sabin,  as  the  president  of  the  company  of 
which  So.vmonr  was  manager.  Among  other 
Ihlngs,  Seymour  informed  her  that  he  muHt 
doeline  to  act  as  her  agent  as  to  the  Shields 
mine,  and  Mrs.  Fisher  then  asked  his  opinion 


as  to  selling  the  Shields,  and  what  he  thought 
of  the  American  Flag.  She  referred  him  to 
Finn,  the  executor,  and  Col,  Curry,  as  her 
agent  at  Leadville,  to  whom  Seymour  might 
give  information  concerning  her  Inquiries. 
Concerning  Sabln's  offer  of  purchase,  she  later 
wrote  that  she  had  referred  the  matter  to 
Mr.  Finn,  and  that,  before  she  left  Leadville, 
she  had  given  him  a  power  of  attorney  to  act 
for  her,  and  so  she  left  the  matter  entirely 
with  him.  Upon  this  and  other  evidence,  the 
court  made  a  finding  as  follows:  "I  therefore 
find  that  G.  M.  Seymour  was  not  the  agent 
of  Jennie  A.  Fisher  in  regard  to  the  American 
Flag  lode;  that  the  only  relation  or  under- 
standing between  them  was  that  G.  M.  Sey- 
mour consented  to  assist  her  in  selling  her 
interest  therein;  ana  that  there  was  no  fidu- 
ciary relation  existing  between  G.  M.  Sey- 
mour and  Mrs.  Jennie  A.  Fisher  in  relation  to 
the  American  Flag  lode  at  or  during  the  time 
irntent  was  being  applied  for  on  the  Tiger 
lode."  In  my  Judgment,  the  court  was  war- 
ranted in  making  this  finding;  and  I  am  sat- 
isfied from  the  record,  even  If  Seymour  bad 
been  aiH>ointed  the  agent  of  Mrs.  Fisher  before 
she  left  Leadville,  that  it  is  apparent  from  her 
own  letters,  as  well  as  the  evidence  and  let- 
ters of  Seymour,  that  neither  of  them  supposed, 
after  Mrs.  Fisher  left  Leadville,  that  Seymour 
sustained  any  fiduciary  relation  towards  her 
with  relation  to  the  American  Flag,  or  was 
her  agent  for  Its  sale. 

2.  I  am  unable  to  agree  with  the  conclusion 
of  the  court  that  the  evidence  was  uncontro- 
verted  that  a  vein  of  mineral  was  discovered 
upon  the  American  Flag  lode  prior  to  the  re- 
location of  the  Tiger  lode.  As  I  understand 
the  record,  there  is  a  substantial  conflict  in  the 
evidence  upon  this  point;  and  under  the  well- 
known  rule  of  this  court  In  such  cases,  which 
precludes  us  from  substituting  our  Judgment 
for  that  of  the  trial  court  sitting  as  a  Jury, 
we  ought  not  to  set  aside  the  finding  of  the 
latter  that  "the  said  Little  Tiger  lode  and  the 
amendment  thereof,  the  Tiger  lode,  was  a 
valid  and  subsisting  location  prior  and  superior 
to  the  American  Flag  lode." 

3.  I  do  not  understand  that,  by  the  opinion 
in  this  case,  there  is  intended  any  dei)arture 
from  the  doctrine  laid  down  when  the  case 
was  flrat  before  this  court;  but  when  It  is 
said  that  the  plaintiffs,  under  the  Issues  Joined 
in  tills  case,  may  establish  the  invalidity  of 
the  Little  Tiger  location,  by  showing  that  its 
dlst!ovei-y  shaft  was  not  upon  iinappropriated 
public  donwin,  but  within  a  prior  valid  loca- 
tion, it  wonld  apiiear  that  the  prior  announce- 
ment Is  shaken,  if  not  altogether  overthrown. 
To  say  that  this  kind  of  evidence  is  Improper 
to  impeiich  the  patent  of  the  liittle  Tiger  lode, 
but  still  admissible  and  competent  for  the  pur- 
pose of  determining  whether  It  or  the  Ameri- 
can Flag  is  the  senior  location.  Is  to  attempt 
to  draw  a  distinction  between  the  two  cases, 
where,  in  principle,  none  e.\i.st.<«.  The  vei-j- 
fact  which  plaintiffs  liere.  by  this  evUlence, 
seek  to  establish,  was  something  which  they 


Digitized  by  VjUOV  It: 


Colo.) 


STANLEY  T.  CITIZENS'  COAL  k,  COKE  CO. 


SS 


might  bave  shown  before  the  land  office,  or  in 
a  suit  In  suxiport  of  an  advene  claim  filed  by 
them  against  the  application  for  a  patent  by 
the  owners  of  the  Little  Tiger  location;  and 
when  they  failed  seasonably  to  protest,  or  to 
bring  an  adverse  suit,  they  should  be  con- 
clusively estopped,  in  this  action,  from  setting 
up  the  invalidity  of  the  imtent  location  of  the 
Little  Tiger  lode  for  either  of  the  purposes 
named.  Further  than  this,  I  do  not  consider 
that,  in  the  present  state  of  this  record,  the 
order  should  be  to  enter  a  Judgment  against 
Seymour.  If  the  Judgment  is  reversed,  it  ought 
to  be  for  a  new  trial  as  to  his  interest  in  the 
property. 


STANLEY  V.  CITIZENS'  COAL  &  COKE  CO. 
(Supreme  Court  of  Colorado.    Maj  3,  1897.) 

CaiTTBL  MOKTRAOBS  —  FaIU'KK  TO  TAKE  POSSBS- 

SIOS  AT    MaTUKITY — PkIOUITI — INTBK- 

EST  OP  MOKTflAOEE. 

1.  Under  the  statute  of  frauds,  providing  that 
every  sale  or  assiKument  of  goods  not  accom- 
jianied  by  immediate  delivery,  and  followed  by 
actual  and  continued  change  of  possession,  shall 
be  conclusively  presumed  fraudulent  as  against 
the  vendor's  creditors,  where,  on  maturity  of  a 
chattel  mortpiKe,  the  niortpaRee  neglects  to  take 
possession  of  the  property,  he  loses  the  priority 
of  his  lien  against  a  creditor  who  took  a  subse- 
quent mortgage  with  notice. 

2.  The  subsequent  mortgagee's  interest  in  the 
property  is  limited  to  the  amount  of  the  claim 
secured. 

Error  to  court  of  appeals. 

Action  by  E.  M.  Stanley  against  the  Citi- 
zens' Coal  &  Coke  Company.  A  judgment 
In  favor  of  plaintiff  was  reversed  by  the 
conrt  of  appeals  (40  Pac.  693),  and  plaintiff 
brings  error.     Reversed. 

Stuart  &  Murray,  for  plaintiff  in  error. 

HATT,  C.  J.  This  Is  a  contest  between 
two  mortgagees,  claiming  practically  the 
same  property,  under  different  instruments. 
The  cause  was  first  tried  before  a  Justice  of 
the  peace,  who  gave  plaintiff  in  error,  Stan- 
ley, a  Judgment  for  ?185.  From  this  Judg- 
ment, defendant  in  error,  the  Citizens'  CJoal 
&  Coke  Company,  appealed  to  the  county 
court.  A  trial  in  that  court  resulted  In  a 
Judgment  in  favor  of  Stanley  for  |275. 
Thereupon  the  cause  was  appealed  to  the 
court  of  appeals,  and  the  Judgment  of  the 
county  conrt  was  reversed.  6  Colo.  App. 
181,  40  Pac.  693.  From  this  latter  Judgment 
the  cause  Is  brought  into  this  court  by  Stan- 
ley, upon  a  writ  of  error. 

We  are  in  full  accord  with  the  court  of  ap- 
peals upon  all  the  questions  passed  upon  by 
it;  but  one  of  the  Imiiortaut,  and,  as  we 
think,  the  controlling,  questions  In  the  case, 
seems  to  have  escaped  the  attention  of  that 
court,  to  wit,  the  effect  of  the  delay  by  the 
Citizens'  Coal  &  C!oke  Company  in  taking 
I)os8ession  of  the  mortgaged  property  after 
the  maturity  of  its  mortgage.  A  brief  state- 
ment of  the  facta  will  be  necessary  to  a  ftill 


understanding  of  the  manner  In  which  this 
question  arises.  On  and  prior  to  the  mouth 
of  Deceml>er,  1892,  one  W.  F.  Mitchell  was 
carrying  on  a  coal  and  feed  business  in  the 
city  of  Denver.  Upon  the  12th  day  of  De- 
cember, plaintiff  in  error,  Stanley,  became  a 
partner  in  this  business  by  purchase.  Stan- 
ley and  Mitchell  continued  to  carry  on  the 
business  together  until  the  24th  day  of  the 
following  month  of  January,  at  which  date, 
tlndlng  that  the  business  was  not  sufficient 
to  support  both,  Stanley  sold  out  to  Mitchell, 
who  thereupon  became  the  sole  proprietor. 
The  consideration  agreed  upon  for  this  sale 
was  !f>215.35.  Of  this  amount,  a  promissory 
note  was  given  by  Mitchell  to  Stanley  for 
¥200,  due  120  days  after  the  date  thereof,  with 
interest  at  8  per  cent,  per  annum.  This 
note  bears  date  February  6,  1892,  and  is  se- 
cured by  a  chattel  mortgage  in  due  form, 
upon  the  property  In  controversy.  At  the 
time  of  this  sale,  the  co-partnership  was  ow- 
ing the  Citizens'  Coal  &  Coke  Company  $200. 
The  company,  becoming  alarmed  with  ref- 
erence to  this  claim,  agreed  to  take,  and  did 
accept,  the  individual  note  of  Mitchell  for 
this  amount,  dated  February  3,  1893,  and 
payable  one  day  after  date.  This  note  was 
secured  by  a  chattel  mortgage  upon  the 
property  in  controversy,  described  In  the 
mortgage  as  follows:  "One  horse,  grey; 
brand,  horse  head  on  the  left  hip;  weight, 
al>out  twelve  hundred;  eight  years  old.  One 
single  transfer  wagon.  One  set  single  har- 
ness; heavy.  1  set  scales;  Fairbanks,  No. 
11%.  One  coal  stove.  Fork  &  shovel.  Stock 
on  hand  at  time  of  expiration.  Insurance 
on  stock,  &c.,  as  per  policy  373,117,  Union 
Insurance  Co."  The  mortgage  to  Stanley 
was  not  made  expressly  subject  to  the  mort- 
gage given  to  the  coal  company,  although 
that  mortgage  is  excepted  in  the  warranty  of 
title  therein;  and  we  shall  assume  that  Stan- 
ley had  notice  of  the  prior  mortgage.  But, 
when  the  mortgage  to  the  Citizens'  Coal  & 
Coke  Company  matured,  that  company  made 
no  effort  to  take  possession  of  the  mort- 
gaged property,  but  allowed  the  same  to  re- 
main in  the  hands  of  the  mortgagor,  who 
continued  to  carry  on  the  business  as  there- 
tofore, until  the  2d  day  of  the  following 
month.  On  March  2d,  Mitchell,  finding  that 
he  could  not  make  the  business  pay,  sur- 
rendered the  business  and  mortgaged  proper- 
ty to  Stanley,  who  took  possession,  under  his 
chattel  mortgage.  Stanley  had  been  in  pos- 
session but  a  few  hours  when  a  representa- 
tive of  the  Citizens'  Coal  &  C!oke  Company 
appeared  at  the  store,  and  demanded  that 
the  property  be  turned  over  to  that  com- 
pany, basing  this  demand  upon  the  prior 
mortgage.  Stanley  refused  to  surrender  pos- 
session, and  the  agents  of  the  coal  company 
took  possession  of  the  property  by  force. 

In  these  circumstances,  which  of  these  two 
parties  had  the  better  right  to  the  property 
In   coutroversyV     It   is   apparent   from   the 
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foregoing  statement  that  the  coal  company's 
mortgage  fully  matured  on  the  4th  day  of 
February.  The  evidence  shows  that  the 
property  mortgaged  was  situate  but  a  few 
blocks  from  the  coal  company's  place  of 
business.  No  attempt,  however,  was  made 
to  take  possession  of  the  property  until  near- 
ly one  month  had  elapsed  after  the  matur- 
ity of  the  mortgage;  and  we  have  searched 
the  record  in  vain  for  any  excuse  or  explana- 
tion for  this  delay,  which,  we  think,  under 
the  settled  law  of  this  state,  is  fatal  to  the 
claim  of  defendant  In  error.  After  default 
In  payment  of  the  note,  and  upon  maturity 
of  the  mortgage,  the  relations  of  the  mort- 
gagor, Jlitchell,  and  the  coal  company,  to 
the  property,  are  governed  by  the  rule  appli- 
cable to  the  relations  between  vendees  and 
creditors.  Atchison  v.  Graham,  14  Colo.  217, 
23  Pac.  876.  The  statute  of  frauds  of  this 
state  provides  that  "every  sale  made  by  a 
vendor  of  goods  and  chattels  in  his  posses- 
sion, or  under  his  control,  and  every  assign- 
ment of  goods  and  chattels,  unless  the  same 
be  accompanied  by  an  immediate  delivery, 
and  be  followed  by  an  actual  and  continued 
change  of  possession  of  the  things  sold  or 
assigned,  shall  be  presumed  to  be  fraud- 
ulent and  void,  as  against  the  creditors  of 
the  vendor  or  the  creditors  of  the  person 
making  such  assignment  or  subsequent  pur- 
chasers in  good  faith;  and  this  presumption 
shall  be  conclusive."  1  Mills'  Ann.  St.  § 
2027.  This  statute  does  not  permit  a  sale  of 
personal  property  without  delivery  and  ac- 
tual and  continued  change  of  possession  to 
l>e  explained  in  a  suit  by  a  creditor,  as  may 
be  done  in  some  other  states  under  dissim- 
ilar statutes.  Here  the  presumption  is  con- 
clusive that  such  a  sale  is  fraudulent  and 
void.  The  defendant  In  error,  having  neg- 
lected to  take  possession  of  the  mortgaged 
property  upon  the  maturity  of  the  note,  and 
having  waited  an  unreasonable  time  there- 
after, lost  the  priority  of  his  lien,  and  his 
conduct  in  taking  the  property  forcibly  from 
the  possession  of  plaintiff  in  error  w^as  un- 
lawful. Allen  V.  Stelger,  17  Colo.  552,  31 
Pnc.  226;  Atchison  v.  Graham,  14  Colo.  217. 
23  Pac.  876;  Sweeney  v.  Coo,  12  Colo.  485, 
21  Pac.  705;  Bassinger  v.  Spangler,  9  Colo. 
175,  10  Pac.  809;  Wilcox  v.  Jackson,  7  Colo. 
521,  4  Pac.  OfJC;  Cook  v.  Mann,  6  Colo.  21. 

The  county  court  rendered  judgment  for 
1(275,  this  amount  being  the  adjudged  value 
of  the  property.  As  shown  by  the  court  of 
appeals,  it  was  error  to  render  Judgment  for 
so  large  an  amount,  as  Stanley's  claim  was 
only  for  ?208,  principal  and  interest,  and  he 
is  only  entitled  to  have  his  claim  satisfied 
out  of  the  property.  In  this  particular  the 
Judgment  of  the  county  court  must  be  modi- 
tied,  and,  as  so  modified,  It  should  be  af- 
tlrmed.  The  Judgment  of  the  court  of  ap- 
peals is  accordingly  reversed,  and  the  cause 
remanded,  with  directions  to  proceed  in  ac- 
cordance with  this  opinion.    Reversed. 


PEOPLE  ex  rel.  BAXTER  v.  COURT  OP 

APPEALS. 
(Supreme  Court  of  Colorado.    June  1,  1897.) 

Findings  of  Fact— Review— Codkt  of  Appeaia 
— supkeme  coi-kt— supebvisoky  powbk. 

1.  When  the  question  is  pro])erly  presented,  the 
court  of  ap|)eals  may  review  the  evidence  to  de- 
termine whether  the  trial  court  or  jury  has  mia- 
conccivcd  its  force  and  effect. 

2.  Should  the  court  of  appeals  make  a  mis- 
take in  estimating  tlie  weight  of  evidence,  the 
supreme  court  has  no  right  to  interfere  under  tlie 
guise  of  its  supervisory  power  over  subordinate 
judicial  tribunals. 

Petition  by  the  state,  at  the  relation  of  Jo- 
seph N.  Baxter,  for  writ  of  certiorari  to  re- 
move a  case  from  the  court  of  appeals.  De- 
nied. 

Jolm  C.  Fltnam,  for  petitioner. 

GODDARD,  J.  This  is  an  original  proceed- 
ing instituted  for  the  purpose  of  removing 
from  the  coml  of  appeals  into  this  court  the 
record  in  ca.se  No.  1,105,  entitled  "Joseph  N. 
Baxter  v.  William  Deutsch."  The  application 
is  based  upon  the  ground  that  the  court  of  ap- 
peals exceeded  or  abused  its  Jurisdiction  in 
reversing  the  Judgment  of  the  trial  court.  The- 
facts  alleged  In  support  of  this  claim  are,  In 
brief,  as  follows:  The  suit  was  originally 
commenced  in  the  district  court  of  Arapahoe 
coimty  by  petitioner,  Baxter,  as  assignee  of 
Braun  &  Boehow,  to  recover  certain  commis- 
sions alleged  to  be  due  them,  as  agents  of 
Deutsch,  in  negotiating  a  sale  of  certain  real 
property  to  Oscar  Renter;  such  commission 
to  be  one-half  of  all  forfeited  payments.  It 
oppears  that  Renter  paid  Deutsch  $1,000,  to  be 
forfeited  in  case  he  did  not  complete  the  pur- 
chase. The  purchase  was  not  completed,  al- 
tliough  it  further  appears  that  Reuter  tend- 
ered the  balance  of  the  contract  price,  which 
being  refu.sed,  he  brought  suit  for  specific  per- 
formance. Pending  that  litigation  the  $1,000 
was  refunded  to  Reuter,  and  thereupon  the 
suit  was  dismissed.  The  amount  sought  to 
he  recovered  in  the  present  action  was  the 
one-half  of  the  $1,000,  upon  the  ground  that 
the  same  had  been  forfeited.  The  defenses 
Interposed  were  that  Braun  &  Bocliow  were 
acting  in  a  double  capacity,  being  at  the  same 
time  agents  for  Reuter;  and,  further,  that 
the  $1,000  had  not  been  forfeited.  The  trial 
court  having  determined  these  Issues  In  favor 
of  plaintiff  upon  conflicting  testimony,  it  is 
claimed  that  the  couii:  of  appeals  was  pre- 
cluded from  disturbing  such  finding  by  the 
well-settled  rule,  so  frequently  announced  by 
this  court  and  also  by  the  court  of  appeals, 
to  the  effect  that  an  appellate  court  will  not, 
upon  review,  disturb  the  conclusion  of  the  tri- 
al court  upon  the  facts,  when  based  on  con- 
flicting evidence,  unless  It  be  manifestly 
against  the  weight  of  evidence,  and  that  la 
reversing  the  conclusion  of  the  trial  court  upon 
these  Issues  the  court  of  appeals  exceeded  its. 
Jurisdiction.    This  claim,  we  think,  is  wholljr 
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untenable.  Notwithstanding  the  nile  is  as 
stated,  it  \b  always  the  province  of  a  court  of 
review,  when  the  question  Is  properly  pre- 
sented, to  review  the  evidence,  and  determine 
whether  the  trial  court  or  Jury  has  mlscon- 
cflved  Its  force  and  effect;  and  If,  In  the  ex- 
ercise of  Its  prerogative  In  this  respect,  the 
court  of  appeals  was  mistaken  In  estimating 
the  weight  of  testimony,  It  amounted,  at  most, 
to  an  error  of  judgment,  and  not  an  unwar- 
ranted exercise  of  Jurisdiction.  It  had  exclu- 
sive Jurisdiction  of  the  appeal,  and  the  power 
to  review  and  revise  the  Judgment  of  the  court 
tx-low,  and  if  satisfied,  from  an  examinat'on 
of  the  record,  that  an  error  In  weighing  the 
facts  or  applying  the  law  had  been  commit- 
ted, to  reverse  and  remand  the  cau.se  for  a 
new  trial.  We  cannot  for  a  moment  admit 
that  If,  In  the  performance  of  Its  duty,  it 
should  commit  an  error  in  respect  to  the  mat- 
ter now  complained  of,  this  court  would  have 
any  right  to  Interfere  under  the  guise  of  Its 
supervisory  power  over  subordinate  Judicial 
tribunals.  We  have  so  far  spoken  of  this  pro- 
ereding,  assuming  it  to  be  true,  as  claimed  by 
petitioner,  that  the  court  of  appeals  did  dis- 
regard the  rule  relied  on  In  reversing  the  Judg- 
ment of  the  district  court,  but  an  examina- 
tion of  the  opinion  of  that  court  (Deutsch  v. 
Baxter,  47  Pac.  405,  0  Colo.  App.  58)  satis- 
fies us  that  no  ground  for  complaint  In  this 
regard  exists.  The  writ  will  tlierefore  be  de- 
nied, and  proceeding  dismissed.     Denied. 


ROBINSON  V.  DENVER  &  R.  G.  R.  CO. 
(Supreme  Court   of  Colorado.     May   3,   1897.) 
Kaii.koads — Live  Stock  on  Track— Nkguornce 

—EviKESCE— Instructions — Coiiix  or  Ai'|'eai.s 
— Whit  of  Ekkok— A-<!<ionmentm— Waivek 

1.  In  an  action  for  the  killing  of  a  mule  on  a 
railroad  track,  where  the  only  evMpncc  of  de- 
fcntlniit's  npRliKenco  were  stntonipiils  miide  l)y  its 
euKincer  to  tlie  effect  that  the  train  misht  have 
bttii  stopped  within  500  or  UOO  feet,  and  that 
on  the  night  of  the  accident  he  could  see  an  ob- 
ject 400  feet  ahead  of  him,  plaintiff  failed  to 
make  out  a  case. 

2.  It  appearing  that  defendant's  right  of  way 
was  fenced  at  the  place  where  the  mule  was 
killed,  an  instniction  was  given  which  assiuned 
to  define  defendant's  duty  with  resiwct  to  the  ap- 
proi>ria  teness  of  fences  with  which  it  voluntarily 
incloKcd  the  track.  There  was  no  evidence  that 
defendant  built,  maintained,  or  exercised  control 
over  the  fences.    Beld  reversible  error. 

3.  A  writ  of  error  from  the  supreme  court  lies 
to  review  a  jiidgucut  of  the  court  of  appeals  ren- 
dered on  an  appeal  from  the  county  court. 

4.  On  error  from  the  supreme  court  to  the 
court  of  appeals,  the  parties  will  be  confined  to 
the  propositions  maintained  by  them  in  the  court 
of  appeals,  unless  they  pertain  to  the  court's  ju- 
risdiction as  to  the  subject-matter;  and  hence  a 
failure  to  object  there  to  a  bill  of  exceptions  not 
signed  during  term  time  is  a  waiver. 

Error  to  court  of  appeals. 

Action  by  R.  G.  Robtason  against  the  Den- 
Ter  &  Rio  Grande  Railroad  Company.  A  judg- 
ment in  favor  of  plaintiff  was  reversed  by  the 
court  of  appeals  (40  Pac.  840),  and  plalnUff 
brings  error.    Affirmed. 


Patrick  &  Essex,  for  plaintiff  to  error.  Wol- 
cott  &  Valle,  for  defendant  In  error. 

PER  CURIAM.  The  plaintiff  to  error,  Rob- 
inson, sued  the  Denver  &  Rio  Gniude  Bail- 
road  Company  to  recover  damages  for  the  loss 
of  a  mule  which  was  run  over  and  killed  by  a 
train  of  the  defendant  company.  The  action 
was  begun  before  a  Justice  of  the  peace,  and 
was  afterwards  api)ealed  to  the  county  court 
of  El  Paso  county,  where  there  was  a  judg- 
ment for  the  plaintiff.  It  was  then  appealed 
by  the  railroad  company  to  the  court  of  ap- 
peals, where  the  judgment  below  was  re- 
versed. 40  Pac.  840.  The  cause  Is  now 
brought  here  upon  a  writ  of  en-or  sued  out  by 
the  pUiintlff  to  review  the  judgment  of  the 
court  of  appeals. 

As  there  are  no  written  plcading.<!,  we  must 
lo<*  to  the  evidence  for  the  grounds  of  the  ac- 
tion. It  appears  therefrom  that  the  defend- 
ant's liability  is  predicated  upon  the  alleged 
negligence  of  the  engineer  In  not  stopping  hl& 
train  before  running  over  the  mule,  and  upon 
the  negligence  of  the  company  In  fencing  Its 
track  where  the  injury  occurred  in  such  a  way 
as  to  constitute  the  inclosure  a  trap  for  en- 
ticing animals  therein,  from  which  escape  is 
miiwsslble.  Our  examination  of  the  record 
before  us  shows  that  the  court  of  api>eals  re- 
versed the  Judgment  for  error  of  the  county 
court  in  Instructing  the  Jury.  The  learned 
writer  of  the  opinion  properly  said  that  the 
action  should  have  been  dismissed  at  the  close 
of  the  philntlff's  evidence;  but  added  that 
error  could  not  be  predicated  upon  the  re- 
fusal of  the  court  to  grant  the  nonsuit  asked 
by  the  defendont  because  the  latter  proceeded 
to  Introduce  testimony  In  Its  own  behalf  from 
which  the  Jury  might  infer  negllgent^e  upon  the 
part  of  the  engineer  which  contributed  to  the 
Injury  charged.  TTiat  port  of  the  testimony 
from  which  It  Is  said  such  inference  might  b« 
drawn  is  found  in  a  statement  by  the  engineer 
in  his  testimony  that  the  train  might  have 
been  stopiwd  within  rjOO  or  COO  feet.  As  he 
also  testified  that  ou  the  night  in  question  he 
could  see  an  object  400  feet  ahead  of  him,  it  la 
said  that,  had  be  seen  this  mule  when  be 
ought  to  have  seen  it,  he  might  have  stopped 
the  train  before  striking  it.  It  Is  conceded 
that  from  the  testimony  before  the  Jtuy  the 
exact  limit  within  which  the  train  might  have 
been  stopped  was  not  fixed  or  given,  but  that 
It  was  left  indefinite.  When,  therefore,  it  Is 
considered  that  tha  burden  of  proving  negli- 
gence is  upon  the  party  alleging  it,  and  that 
it  is  not  to  be  presumed  from  the  mere  fact 
of  killing,  it  seems  to  us  that  the  plaintiff's 
cause  was  not  at  all  aided  by  this  statement 
of  the  engineer,  and  that  it  was  the  duty  of 
the  plaintiff  to  make  clear,  either  by  cross-ex- 
amination of  this  witness,  or  by  other  evidence, 
what  such  limit  was,  and  until  this  was 
shown,  and  the  further  fact  that  the  engineer 
did  not  stop  his  train  within  such  limit,  the 
case  of  the  plaintiff,  in  so  far  as  it  rested  upon 
the  alleged  negligence  of  the  engineer,  was  not 
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iimde  oat;  and  that  there  ahoald  haTt  been  a 
luversal  of  the  judgment  upon  tlie  gromid  of 
■  he  Insuffldency  of  the  evidence.  If,  boweTer, 
Ibis  conclusion  be  not  sound,  tbe  giving  of  in- 
struction numl>ered  9  by  tbe  lower  court,  as 
lield  by  tbe  court  of  appeals,  was  error.  See 
Railroad  Co.  t.  Robinson,  6  Colo.  App.  432,  40 
Pac.  840.  This  Instruction  assumed  to  define 
the  duty  of  the  railroad  company  with  respect 
to  the  appropriateness  of  fences  with  which  it 
voluntarily  Inclosed  the  track.  Tbe  instruc- 
tion In  question,  as  will  be  seen  from  an  ex- 
amination of  the  foregoing  opinion,  stated 
merely  a  naked  legal  prc^xisition;  and,  be- 
sides, unless  there  was  testimony  in  the  record 
that  tbe  company  built,  maintained,  oe  exer- 
cised control  over  these  fences,  tbe  in8tnictl(Hi 
was  improper,  and  misleading.  A  careful  ex- 
amination of  tbe  evidence  in  this  case  satisfies 
08,  as  It  did  tbe  coiu*t  of  appeals,  that  there 
was  nothing  in  tbe  record  upon  which  this  in- 
struction could  be  based. 

The  foregoing  sufficiently  disposes  of  all  the 
questions  which  plaintiff  in  error  is  entitled  to 
raise  at  this  time,  and  It  requires  an  affirmance 
of  tbe  Judgment  of  the  court  of  appeals.  Cer- 
tain other  propositions  advanced  in  this  court 
by  the  respective  counsel  demand  some  further 
consideration.  Inasmuch  as  some  of  them  per- 
tain to  questions  of  practice  that  should  be  set- 
tled. Tbe  one  of  tbe  defendant  in  error  ttiot 
this  court  has  not  Jurisdiction  to  entertain  this 
appeal  has  already  been  resolved  a^Inst  it, 
and  may  be  summarily  dismissed  merely  by  re- 
ferring to  tbe  cases.  Llve-Stock  Co.  v.  God- 
ding, 20  Colo.  71,  36  Pac.  884;  Crawford  v. 
Brown,  21  Colo.  272,  40  Pac.  602;  Bank  t. 
Dole  (Colo.  Sup.)  48  Pac.  1044. 

There  may  be  no  reported  decision  of  this 
court  of  the  questions  presented  by  plaintiff  In 
error,  though  the  practice  has  uniformly  been 
contrary  to  bis  contention;  and  we  proceed 
briefly  to  consider  them.  They  are  of  a  char- 
acter which  might  appropriately  have  been 
urged  In  the  court  of  appeals  as  reasons  for 
affirming  tbe  judgment  below.  They  are  to 
the  effect  that  there  was  no  exception  by  the 
defmdant  to  tbe  final  judgment  of  tbe  county 
court;  that  no  sufficient  exceptions  were  tak- 
en or  preserved  to  the  Instructions  and  other 
rulings  complained  of;  that  the  bill  of  excep- 
tions was  not  signed  during  term  time,  and  no 
order  extending  the  time  was  made,  or,  If 
made,  that  It  was  not  preserved  as  a  part 
of  the  record;  and  that  the  purported  bill  of 
exceptions  was  not  properly  authenticated. 
There  are  some  other  propositions  of  like  char- 
acter. None  of  these  was  brought  to  the  at- 
tention of  the  court  of  appeals,  either  by  way 
of  argument  or  otherwise.  This  Is  conceded, 
but  It  is  said  that  the  case  Is  brought  here  for 
review  as  if  "originally  taken  there,"— that  Is, 
to  this  conrt.— and  that  the  objections,  though 
made  for  the  first  time  In  this  court,  are  juris- 
dictional, and  may  be  raised  at  any  time.  The 
phrase  above  quoted  Is  from  section  15  of  the 
court  of  apjipnls  act  (Sess.  Laws  1891,  p.  121), 
but  it  apxjlius  to  a  cause  transferred  to  tbis 


court  by  the  conrt  of  appeals  before,  and  not 
after,  determination  by  the  latter.  It  Is  con- 
trary to  good  practice,  and  would  be  mani- 
festly mifalr  to  tbe  court  of  appeals,  for  a 
party  In  that  court  to  conceal  from  it,  or  fall 
to  bring  to  its  attention,  such  matters  as  ar« 
now  urged  before  us,  and  which  might  have 
necessitated  a  conclusion  by  tbe  court  at  ap- 
peals different  from  that  reached  by  it  bad 
they  been  presented  in  apt  time,  and  then  per- 
mit the  negligent  party  for  the  first  time  to 
urge  them  In  this  court  Unless  such  consid- 
erations pertain  to  the  court's  jurisdiction  as 
to  the  subject-matter,  tbe  failure  to  raise  them 
In  tbe  court  of  appeals  operates  as  a  waiver 
of  them  bere;  and  parties  thus  delinquent 
should  be  confined  to  the  propositions  main- 
tained by  them  upon  tbe  first  review.  Upoo 
full  consideration  this  court  has  hitherto  held 
that,  while  a  bill  of  exceptions  may  not  be 
signed  after  the  adjournment  of  the  term,  un- 
less during  the  term  an  order  to  that  effect  has 
been  made,  and  such  order  Is  properly  pre- 
served, nevertheless  a  party,  by  his  conduct 
in  negligently  falling  to  take  advantage  in 
apt  time  of  such  omission,  waives  tbe  point. 
Rltchey  v.  People,  23  Colo.  314, 47  Pac.  272,S8i. 
Certainly  none  of  the  questions  raised  by  the 
plaintiff  in  error  in  this  court  is  of  graver  im- 
portaiKe  than  this,  and  the  plaintiff  In  error, 
by  not  raising  them  In  the  court  of  appeals. 
has  lost  bis  right  to  have  them  considered  here. 
In  addition  to  this,  if  a  party,  in  any  circuin 
stances,  could  raise  such  questions  In  this  court 
In  a  case  brought  up  as  this  one  Is,  It  could 
be  done  only  by  a  compliance  with  the  rules  of 
this  conrt  Under  rule  41,  where  a  review  of 
the  judgment  of  the  court  of  appeals  Is  sought, 
a  new  asslgtmient  of  errors  must  be  filed  b.v 
the  plaintiff  In  error.  While  that  has  bwn 
done  in  this  case,  they  are  only  four  in  nmii 
ber.  no  one  of  which,  by  any  possible  rule  of 
construction,  can  be  so  stretched  as  to  cover 
the  matter  which  plaintiff  in  error  now  urges 
to  secure  a  reversal  of  the  Judgment  of  tbf 
court  of  appeals.  That  judgment  should  b* 
affirmed,  and  it  Is  so  ordered.     Affirmed. 


(23  Nev.  432) 

STATE  V.  VIRGINIA  &  T.  B.  CO.    (No. 

1,485.) 

(Supreme  Conrt  of  Nevada.    June  S,  1887.) 

KAILBOAD9— Taxation— Valuation. 

The  value  of  «  rnilroad  for  the  purposes  of 
taxatiou  must  be  determined  mainly  by  its  net 
earnings,  cnpitalized  nt  the  current  rates  of  in- 
terest, talking  into  considemtion  auy  immediate 
prospect  for  an  increase  or  decrease  in  the  earn- 
ing capacity  of  tbe  road. 

Appeal  from  district  court.  Storey  county; 
C.  E.  Mack,  Judge. 

Action  by  the  state  of  Nevada  against  the 
Virginia  &  Truckee  Railroad  Company,  a  cor- 
poration, to  recover  taxes.  From  a  Judg 
ment  for  plaiuUff,  defendant  appeals.  Ue 
rei'iied. 
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W.  E.  F.  Deal,  for  appellant.  F.  P.  Lan- 
Kan,  I^ngan  &  Knigljt,  F.  M.  Huffaker, 
•Jeorge  S.  Noel,  DIst.  Atty.,  and  James  E. 
Judge,  Atty.  Gen.,  for  the  State. 

BELKNAP,  C.  J.  This  Is  an  action  to  re- 
cover taxes  due  for  the  j-ear  1.S95,  amounting 
to  the  sum  of  $6,35.^50,  together  with  penal- 
ties and  costs.  Defendant  valued  Its  railroad 
in  Storey  county  at  $70,787,  and  delivered  to 
the  assessor  the  statutory  statement  to  that 
effect.  The  officer  declinea  to  accept  the  val- 
uation, but  assessed  it  at  the  sum  of  $127,070. 
The  board  of  equalization  sustained  the  offi- 
cer, and  In  due  time  this  action  was  com- 
menced. At  the  trial  a  verdict  was  rendered 
in  favor  of  the  state  for  $0,353.50,  together 
with  penalties  and  costs.  From  the  Judgment, 
and  an  order  refusing  a  new  trial,  aeteudant 
appeals. 

In  the  case  of  State  v.  Virginia  &  T.  R.  Co. 
(Xev.)  46  Pac.  723,  it  was  decided  that  the 
value  of  this  railroad,  for  the  purposes  of  tax- 
ation for  the  year  18C5,  must  be  determined 
mainly  by  Its  net  eamiugs,  capitalized  at  the 
current  i:ites  of  Interest,  taking  into  consid- 
eration ai.i  immediate  prospect  for  an  Increase 
or  decrease  in  the  earning  capacity  of  the 
ruad.  In  that  case  tlie  only  evidence  to  sup- 
IKirt  the  verdict  was  that  of  the  asse.ssor.  He 
testified  that,  in  his  judgment,  the  railroad  In 
Washoe  county  w^as  worth  the  amoimt  as- 
(*ssed.  It  was  shown  that  he  had  no  knowl- 
edge of  the  business  of  the  road;  that  he  bad 
not  examined  the  reports  of  the  company  filed 
ill  compliance  with  law  in  the  office  of  secretary 
of  state;  and  tliat,  if  he  had  kuowu  of  any 
decrease  of  its  eamiugs,  that  fact  would  not 
have  Influenced  his  valuation  of  the  property. 
It  was  held  that  tills  evidence  was  Insufficient 
to  create  a  substantial  conflict  In  tlie  evidence 
when  the  undisputed  facts  were  that,  according 
to  the  correct  method  of  valuation,  tlie  assess- 
ment was  too  high.  That  case  Is  sought  to 
be  distinguished  from  this,  upon  the  ground 
that  in  this  case  there  is  a  substantial  con- 
flict in  the  testimony,  and  therefore  this  judg- 
ment should  be  affirmed.  In  this  case  the 
only  witness  upon  the  part  of  the  state  touch- 
ing valuation  was  the  deputy  assessor.  His 
icstlmouy  was  substantially  tiie  s.ime  as  that 
of  the  assessor  in  the  case  from  Washoe  coun- 
ty. Some  testimony  was  introdu<'ed  tending 
to  show  that  the  superintendent  of  defendant 
had  admitted  ihe  correctness  of  an  assessment 
made  in  the  year  ISO.*?,  liut  It  was  also  sliown 
that  in  that  year  tlie  business  of  the  road  was 
exceptioually  prosperous,  the  yearly  statement 
made  June  30th  showing  $l(»:;.:541..jO  as  net 
earnings.  We  are  uiial)lc  to  make  any  dis- 
tinction in  iiriuciple  in  the  resjieet  mentioned 
Iwtween  tiie  cases.  The  reuuiiuing  portion  of 
the  testimony  Is  substantially  the  same  in  each 
case.  It  was  sliown  that  the  net  earuiags  for 
the  year  1895  were  $27,44!).."»;?.  Tliat  sum, 
capitalized  at  8  per  cent,  (the  rate  of  Interest 
fixed  by  the  undisputed  testimony),  represents 
§3i3,t  19-12  as  the  value  of  the  entire  road. 


The  valuation  fixed  by  the  assessor  cannot  be 
upheld,  and  the  case  must  be  reversed,  for  the 
reasons  given  In  State  v.  Virginia  &  T.  K. 
Co.  (Nev.)  40  Pac.  723.     It  Is  so  ordered. 

MASSBY,  J.,  concurs. 

BONNIFIELD,  J.  I  concur  In  the  opin- 
ion of  the  court,  as  expressed  by  Chief  Justice 
BELKNAP,  that  the  judgment  of  the  court  be- 
low must  be  reversed,  for  the  reasons  given 
and  under  the  authority  cited.  The  statute  of 
1895  (page  38)  amends  the  general  revenue 
law,  and,  by  the  amendment,  defendants  in 
tax  suits  are  allowed  to  plead  as  a  defense, 
among  others,  "that  the  assessment  is  out  of 
proportion  to  and  above  tlie  actual  cash  value 
of  the  property  assessed."  Before  this  amend- 
ment, such  defense  could  not  be  pleaded,  and 
the  value  of  the  assessed  property,  as  fixed  by 
the  assessor  and  board  of  equalization,  could 
not  be  set  aside,  except  upon  the  plea  and 
proof  of  fraud  In  the  asse<;sment,  and  the  de- 
linquent list  was  sufficient  evidence  to  sustain 
the  valuation  so  fixed.  Under  the  statute  of 
1805,  when  the  defendant  Introduces  compe- 
tent evidence  showing  an  overvaluation,  and 
the  jury,  by  their  verdict,  find  the  value  as 
fixed  by  the  officers,  without  evidence  to  sup- 
port It,  other  than  the  delinquent  list,  or  equal- 
ized assessment  roll,  or  the  testimony  of  a  wit- 
ness or  witnesses  not  qualified  to  testify  un- 
der the  well-established  rules  of  evidence  as 
to  the  value,  this  court  must  set  aside  such 
verdict,  or  Ignore  such  defense  and  the  stat- 
ute which  autliorlzes  It.  This  court  has  no 
light  to  disregard  an  act  of  the  legislature  ex- 
cept upon  constitutional  grounds. 


FOLSOM  T.  MARLETTE.     (No.  1,481.) 
(Supreme  Court  of  Nevada.    June  8,  1897.) 

PaRTMBKSHIP  — ACCOUNTIXQ  —  BoOKKRKMXG — AD- 
VANCEMKNTg  —  INTEREST  —    \HPBOPttIATION    OF 

Phopbktt  —  Value  —  Compensation  fob  Bekv- 

ICEb. 

1.  On  an  accounting  between  partners,  the 
mere  fact  that  certain  checks  drawn  by  one  of 
them  were  never  entered  on  the  tiookg  does  not 
charge  him  with  the  amount,  where  the  firm  bad 
an  euiijloyf-  whose  duty  it  was  to  correctly  keep 
the  l)ooks  and  accounts. 

2.  A  tradin);  firm  bad  no  capital,  and  had  been 
in  the  habit  of  paying  interest  at  its  banker's  ou 
overdrafts  for  a  long  time.  After  it  had  discon- 
tinued business,  and  just  l)efore  dissolution,  one 
of  the  partners  paid  a  certain  amount  to  the 
firm's  creditors.  On  an  accounting  between  the 
partners,  it  did  not  appear  that  the  money  was 
not  paid  with  the  knowledRC  and  acquiescence  of 
the  other  menilier.  Hrld,  that  it  was  an  advance- 
ment for  the  lienefit  of  the  firm,  and  hence  drew 
interest. 

3.  It  also  appeared  that  plaintiff  had  appropri- 
ated firm  proix-rt.v,  and  cnart,'(Hl  himself  for  it. 
It  was  stipulat(>d  that  a  transcript  of  tlie  Iwoks 
should  be  treatinl  as  correct,  except  as  to  those 
items  desijtnati-d  'Misputed, '  and  such  charBO 
was  disputed  by  defendant  as  being  too  small. 
Hrl-I,  that  plaintiff  (-ould  show  that  ho  hud  char- 
ged luniself  more  than  the  property  was  worth, 
and  K»  reduce  the  item. 

4.  Defendant  was  entitled  to  interest  on  the 
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value  of  the  property,  as  fixed  by  the  court,  from 
the  (late  of  its  ni)propriaUoii  by  plaintiff. 

5.  t)ne  partuer  cannot  charge  the  other  com- 
Iienxatiou  fur  hiii  services  without  special  agree- 
ment. 

Appeal  from  district  court,  Ormsby  county; 
C.  E.  Mack,  Judge. 

Suit  by  G.  N.  Folsom  agaiust  S.  H.  Marlette. 
From  a  Judgment  in  favor  of  plaiutifit,  and 
from  an  order  denying  a  new  trial,  defendant 
api.)enla.    Modified. 

Itobt.  M.  Clarlie  and  T.  W.  Healey,  for  ap- 
I)eUaut.  Torreyson  &  Summerticld,  for  re- 
spoudent. 

BELKNAP,  0.  J.  This  is  a  suit  for  an  ac- 
cuuutiug  between  partners,  In  wiilcb  each  de- 
uiands  a  balance  due  from  the  other.  T;ie 
partuei-ship  was  formed  on  the  29th  day  of 
September,  1880,  and  continued  until  the  27th 
day  of  May,  18U0,  when  It  was  dissolved.  Its 
business  was  that  of  contracting  for  the  cut- 
ting of  cord  -wood  and  logs,  and  the  sawing 
of  timber,  to  which  the  business  of  merchandis- 
ing was  sub.sequeutly  added.  They  were  equal 
t;;irtnoi-s.  The  district  court  ordered  Judgment 
in  favor  of  rcsi)ondent  for  the  sum  of  $0,540.40. 
From  the  judgment  and  an  order  refusing  a 
new  trial,  defendant  has  appealed.  The  ns- 
sigumout  of  errors  will  be  considered  seriatim. 

1.  Wells,  Fargo  &  Co.  Account.  Between 
February  24,  1885,  and  the  mouth  of  Octoi)or 
following,  checks  aggregating  the  sum  of  .^1,- 
300  were  drawu  upon  and  paid  by  the  banking 
house  of  Wells,  Fargo  &  Co.,  of  San  Francis- 
co, of  which  the  books  of  the  firm  m.ade  no 
mention.  Apiiellant  contends  that  resiwudeut 
is  chargeal)le  with  this  amount,  uiion  the  theory 
that  he  drew  the  checks.  Conceding,  for  the 
purix>se  of  tlie  case,  that  respondent  drew  the 
checks,— altiiough  the  district  court  expressly 
failed  to  find  the  fact,— it  does  not  follow  that 
lie  is  rcsiM)nsibIe  to  appellant  for  the  amount. 
I>urlng  the  business  season  of  each  year,  the 
firm  employed  a  bookkeeiwr,  whose  duty  it 
was  to  correctly  keep  the  books  and  accounts. 
This  person  was  not  the  servant  of  the  re- 
spondent only,  but  of  the  Arm,  and  any  errors 
or  mistakes  made  by  him  were  not  cliargoable 
to  one  member  of  the  firm  only,  unless  under 
Rliedal  circumstances,  not  existing  here. 

2.  Herbert  Account.  In  the  month  of  Au- 
gust, 1889,  appellant  received  the  sum  of  ?550 
in  part  payment  of  an  account  agahist  one 
Herbert.  The  amount  was  credited  to  the 
account,  and  cash  debited  on  tlie  Journal  and 
petty  ledger.  Appellant  contends  that  respond- 
ent should  be  charged  with  the  siun.  The  fail- 
ure to  properly  charge  these  payments  may 
he  attributable  to  some  lnno<-ent  cause,  as 
no  suggestion  of  improper  conduct  has  been 
hinted  at.  Respondent,  as  before  said,  cannot 
be  charged  with  mistakes  which  may  have 
been  made  in  bookkeeping. 

3.  Valenzuela  Account.  The  firm  sold  goods 
to  Valenzuela,  and  sustained  a  loss  of  about 
$1,250  upon  the  account.  It  is  claimed  by  ap- 
pellant that  Folsom  agreed  with  Marietta  that 


the  goods  should  not  be  sold  to  the  debtor 
without  a  guaranty  of  a  third  party  for  the 
payment  of  the  accoimt,  and  that  afterwards 
the  goods  were  sold  without  such  guaranty, 
and  a  loss  occurred  In  conseiiueuce.  This  con- 
tention Is  answered  by  the  fact  that  the  testi- 
mony is  directly  conflicting,  and  the  district 
judge,  by  disallowing  the  cbiim,  must  implied- 
ly liave  found  in  favor  of  resiMudeut  upon  this 
point. 

4.  Respondent  paid  to  the  creditors  of  the 
firm,  after  It  had  discontinued  business,  a  short 
time  prior  to  its  dissolution,  the  sum  of  $16,- 
747.72.  The  district  court  allowed  Interest  up- 
on this  sum  amounting  to  the  sum  of  $7,- 
224.0(5.  The  money  thus  iiald  Is  proijerly  treat- 
ed OS  an  advancement  for  the  benefit  of  the 
firm.  Lindley,  in  his  work  upon  Partnership, 
says:  "An  advance  by  a  jiartner  to  a  firm  is 
not  treated  as  an  increase  of  his  capital,  but 
rather  as  a  loan,  on  which  Interest  ought  to  be 
liaid;  and,  by  usage,  Interest  is  {layable  on 
money  bona  fide  advanaccd  by  one  partner  for 
luirtnership  puiposcs,  at  least  when  the  ad- 
vance is  made  with  the  knowledge  of  the  other 
partners."  Volume  1,  p.  390.  The  propriety 
of  tills  charge  admits  of  no  question.  The 
firm  had  no  capital.  It  had  been  in  the  habit 
of  paying  Interest  at  its  banker's  upon  over- 
dnifts  for  a  long  time.  Apiicllant  has  not  sug- 
gested in  his  testimony  that  this  money  was 
not  advanced  witli  his  knowledge  and  acquies- 
cence. I'nd-'r  the.se  circumstances,  the  charge 
of  interest  Is  e(|uitable.  Baker  v.  Mayo,  129 
Mass.  517:  Morris  v.  Allen.  14  N.  J.  Eq.  44; 
Hen?'  v.  Folkcs.  tiO  Miss.  570;  CoUender  v. 
Phelan,  79  X.  Y.  3(K5. 

5.  On  or  abimt  tiie  2!tth  doy  of  July,  1889, 
resixindent,  with  consent  of  apiicilaut,  appro- 
priated certain  personal  property  behinglng  to 
tlip  firm  to  his  own  use,  diarging  iiiinself  there- 
for witli  till"  sum  of  $7,717.17  upon  tlie  books 
of  the  firm.  There  had  been  no  agreement 
touching  the  valuation  to  be  fixed  on  the  prop- 
erty, and  ui>on  the  trial,  under  the  terms  of  a 
stipulation  filed  hi  the  ease  by  counsel,  appel- 
lant objected  to  the  price  so  fixed  by  respond- 
ent. Tills  stipulation,  among  otlier  things,  pro- 
vldtKl  "that  a  transcription  of  the  firm  books 
that  had  Ik'-.-u  introduced  in  evidence  should 
be  treated  as  a  correct  transcription,  and  as 
to  all  items  and  all  balances  appearing  In  said 
transcription,  opposite  to  which  is  a  red  cro.ss, 
such  items  and  balances  are  disputed  by  de- 
fendant, S.  II.  Marlette."  Accordingly,  appel- 
lant, Marlette,  did  cause  an  "X"  in  red  ink 
to  be  set  opposite  this  item;  thus  Indicating 
tliat  he  contested  the  valuation  placed  upon  the 
pixiperty  by  the  resjwndent,  Folsom.  Evidence 
was  Introduced  touching  the  value  of  the  prop- 
erty, and  the  fact  was  also  show  that  respond- 
ent had  charged  himself  with  $7,717.17  for  It. 
Upon  all  of  the  testimony  introduced,  the  court 
found  as  a  fact  that  the  value  of  the  property 
was  $5,0(K),  and  charged  the  respondent  with 
that  sum  hi  the  adjustment  of  the  accounts. 
.\piM'Uant  claims  that  respondent  should  be  con- 
cluded by  the  value  fixed  by  himself  upon  the 
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liooks  of  tbc  firm,  aud  therefore  respondent 
should  have  been  charged  with  $2,717.17  more 
than  the  value  fixed  by  the  fluding.  It  must 
be  stated,  as  a  matter  of  fact,  that  there  was 
no  objection  to  the  Introduction  of  teetlmony 
tending  to  establish  a  lower  valuation  than 
the  charge  made  by  the  respondent.  Appel- 
lant must  have  expected  that  the  district  court 
would  have  placed  a  greater  valuation  than 
that  with  which  the  respondent  bad  diarged 
himself,  otherwise  there  was  no  reason  for  the 
objection  being  taken.  When  the  contest  up- 
on the  charge  was  inaugurated  by  the  appel- 
lant, Tinder  the  peculiar  circumstances  of  the 
case,  the  question  of  the  value  of  the  prop- 
erty was  reopened,  and  resjmndent  had  the 
right  to  establish  a  lesser  value,  as  the  appel- 
lant to  establish  a  greater  value.  He  toolc  the 
risk,  and  must  abide  the  result.  As  the  re- 
s|toudent  has  been  allowed  interest  ui>on  the 
advance  he  made  for  the  benefit  of  the  firm, 
it  Is  only  equitable  that  the  appellant  should 
be  allowed  interest  upon  the  value  of  this 
proiieity.  fixed  at  |5,000,  from  the  date  of  its 
appropriation  by  respondent. 

6.  Wages.    Appellant  absented  himself  from 
the  localltj'  where  the  firm  operated  a  consid- 
erable portion  of  the  time.    Respondent  char- 
ged him  for  bis  services  for  a  portion  of  the 
thue.    The  first  item  of  this  nature  was  char- 
ged durhig  the  winter  of  1882-83,  and  amount- 
ed to  the  sum  of  ?300.    No  contention  is  made 
touching  this  charge.    During  the  year  188r>, 
$1,050  was  cliarged.    The  court  allowed  this 
charge  after  havmg  deducted  the  charge  for 
wages  during  the  month  of  July  of  that  year. 
Tlie  general  rule  undoubtedly  is  that  one  part- 
ner is  not  entitled  to  charge  the  other  com- 
pensation for  his  services  without  special  agi'ee- 
ment.    There  was  no  special  agreement  in  this 
ease,  and  the  majority  of  the  court  are  In  favor 
of  the  enforcement  of  this  rule.    One  member 
of  the  court,  however,  dissents  from  this  view; 
holding  that  as  these  charges  were  made  dm*- 
ing  the  course  of  business,  as  the  books  were 
accessible  to  appellant,  and  a  statement  con- 
taining these  charges  was  delivered  to  hhn  up- 
wards of  two  years  prior  to  the  dissolution 
of  the  firm,  and  no  objection  having  l»een 
made  then  or  afterwards  until  this  proceeding 
was  commenced,  he  should  be  deemed  to  have 
ncqulesced  to  the  charge.    The  ehai-ge  will  be 
f-triekeu  out.    The  case  will  be  remanded  to 
I  Ik-  district  court,  with  instniclioas  to  modify 
Irs  Judsment  by  disallowing  reBponrleut  the 
Sl.a'iO  allowed  as  wages,  and  to  allow  him 
.-iuiple  interest  at  the  rate  of  T  per  cent,  per 
Mil  num.  instead  of  10  per  cent,  per  annum,  upon 
the  advances  made   by  him  after  they  had 
leased  to  do  business  togetlier,  and  also  allow 
a|)I)ellant  the  same  hiterest  on  the  ^Ti.OOO,  the 
value  of  the  property,  from  JiUy  ao,  1889.    Un- 
ilcr  the  circumstances  of  the  case,  the  costs 
In  the  district  court  should  not  be  allowed  re- 
KiM)udent:   and  that  court  will  also  cori-eot  its 
Judgment  by  ordering  each  party  to  pay  his 
own  costs:   the  Judgment,  as  corrected,  to  bear 
legal  interest  from  date  of  original  entity.    The 


Judgment  thus  modified  and  con'cetcd  is  affirm- 
ed; each  patty  to  pay  his  own  costs  upon  thi:< 
appeal. 

BONMB'IBLD  and  MASSEY,  JJ.,  concur. 


STATE  ex  rel.   RYAN  v.   CRONAN. 

(No.  1,494.) 

(Supreme  Coort  of  Nevada.    June  3,  1897.) 

Qco    Warranto  —  Mandamcs  —  Cori'okatioxs— 

PrESIUBKT— MeETINOS  — KiGHT    TO    VoTK— Al)- 

JOUKN'MENT  —  Elections— Vauditt  —  Uoxfuct 
or  Laws. 

1.  A  superintendent  of  a  corporntion,  holding 
at  the  will  of  the  directors,  does  not  hold  an  of- 
fice, within  Gen.  St.  §  3711,  providing  that  infor- 
mation in  the  nature  of  quo  warranto  may  be  fil<>d 
ugaiust  any  one  unlawfully  holding  an  ottlce  in 
a  corporation. 

2.  Under  Gen.  St.  {  3469,  providing  that  man- 
damus may  issue  to  compel  the  admission  of  a 
party  to  the  enjoyment  of  a  right  or  office  to 
which  he  is  entitled,  and  from  which  he  l.s  un- 
lawfully precluded,  and  section  3470,  providing 
that  such  writ  shall  issue  when  tliero  is  not  a 
speedy  and  adequate  remedy  in  the  ordinary 
course  of  law,  a  superintendent  of  a  foreign  cor- 
poration may  cnuHc  a  writ  of  mandamus  to  issue 
for  the  purpose  of  ousting  one  wrongfully  holding 
as  superintendent. 

3.  The  president  of  a  California  corporation 
cannot  iidjourn  a  stockholders'  meeting  without 
day,  ttpiust  the  will  of  the  stockholders. 

4.  Where,  at  a  stockholders'  mecling  of  a  Cali- 
fornia corporation,  the  president  attempts  to  ad- 
journ the  same  without  the  consent  of  the  .stock- 
holderg,  and  refuses  to  preside,  or  to  permit  the 
meeting  to  be  continued  in  the  ofllce  of  the  com- 
pany, the  stockholders  may  adjourn,  without  him, 
to  another  room,  and  there  hold   their  meeting. 

5.  At  a  stockholders'  me<>tiiiK  of  a  California 
corijoration,  the  president  alone  has  not  the  rijjht 
to  determine  the  viilidity  of  stock,  the  ownership 
of  the  same,  and  the  right  of  persons  prescntiuir 
It  to  vote. 

6.  Stockholders  may  transact  any  business  at 
any  adjourned  meeting  that  might  lawfully  have 
been  transacted  at  the  original  meeting 

(.  Stockholders  of  a  California  mining  corpora- 
tion may  elect  directors,  where  the  shares  of 
stock  stand  n)  the  names  of  trustees  on  the 
hooks  of  the  company  without  the  names  of  the 
^f  T  "S?  X^'^^K^'SL  **'"/  indicated,  notwith- 
ft  i'H^  ^^-  9"k  ^^^'  ?•  131.  I  2,  provides  that 
the  names  of  the  cestuig  que  truateut  of  stock 
shall  he  upon  the  books  of  the  corporation. 
..  f;  In  V^"^,?^  Civ.  Code  Cal.  §  312.  providing 
that  an  mvahd  election  of  a  board  of  dii^,™ 

L.in  J^^^  .?■"■*,'  **!"  s^Prpme  court  of  Nevada 
wiU  regard  the  election  of  directors  by  a  Oalifor- 

I!i.''*i?"°"'*_.*^'T*^*'°°  »s  valid,  until  annulled 
by  the  courts  of  California.  «"nuiicu 

Original  application  for  mandamus  by  the 
state,  on  the  relation  of  Joseph  R.  Ryan, 
against  James  Cronan.    Writ  issued. 

W.  B.  F.  Deal,  for  relator.  W.  T.  Raggett 
and  Wm.  Woodbum,  for  respondent. 

BONNIKIRIJD,  J.  This  is  an  application 
by  relator,  Joseph  R.  Ryan,  upon  due  notice 
given,  for  a  peremptory  writ  of  mandamus 
to  conii)el  the  respondent,  Janiea  Cronan,  to 
surrender  and  deliver  to  relator  all  the  prop- 
erty in  his  possession  belonging  to  the  Hale 
&  Xorcross  Silver-Mining  Company,  situated 
In  Virginia  City,  Storey  county,  Nev.,  and  to 
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compel  said  James  Cronan  to  admit  said  Jo- 
seplx  R.  Ryan  to  the  use  and  enjoyment  of 
liis  riglit  and  office  as  superintendent  of  said 
company,  from  wlilch  relator  alleges  he  is 
unlawfully  precluded  by  said  Cronan.  From 
tlie  pleadings  it  appears,  among  other  things, 
that  the  Hale  &  Xorcross  Silver-Mining  Com- 
pany is  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  state 
of  California,  and  organized  for  the  pnri'ose 
of  mining  on  its  certain  mining  claim  on  the 
Comstocl£  lode,  In  Virginia  City,  Storey  coun- 
ty, Nev.,  and  ever  since  Its  organization  it 
has  been,  and  now  is,  engaged  in  such  min- 
ing; that  each  party  claims  to  be  the  super- 
intendent of  said  corporation,  and  claims  the 
right  to  exorcise  tlie  functions  of  said  office, 
and  to  carry  on  said  biislness  of  mining  for 
said  company,  and  that  he  is  entitled  to  all 
the  emoluments  of  said  position;  that  on  the 
11th  day  of  March,  1890,  a  board  of  directors 
of  said  company  was  elected  for  the  tlien  en- 
suing year,  and  on  the  day  of  May, 

1896,  the  respondent  was  appointed  the  su- 
I)orintendent  of  said  company  by  said  board, 
and  he  immediately  entered  upon  the  dis- 
cliarge  of  his  duties  as  such  suiteriutend- 
ent,  in  conducting  the  said  mining  business 
of  said  corporation  in  said  Storey  county, 
and  so  continued  till  the  21th  day  of  March, 
1897;  that  on  the  24th  day  of  March,  1897, 
the  relator  served  upon  the  respondent  no- 
tice of  relator's  appointment  as  superintend- 
ent of  said  company,  and  notice  of  the  re- 
spondent's removal  therefrom,  and  demand- 
ed that  respondent  admit  relator  to  the  use 
and  enjoyment  of  said  office,  and  that  he 
deliver  to  relator  said  property,  which  re- 
spondent refused  to  do,  and  that  he  con- 
tinues to  hold  said  office  of  superintendent, 
and,  as  superintendent,  continues  to  carry  on 
said  mining  business;  that  the  relator  bases 
his  claim  to  the  office  of  superintendent  on 
an  appointment  made  by  the  board  of  direct- 
ors of  said  corporation,  duly  elected,  as  he 
alleges,  on  the  18th  day  of  March,  1897;  that 
the  respondent  in  his  answer  denies  the  va- 
lidity of  tlie  election  of  said  board,  on  cer- 
tain grounds  named,  and  denies  the  validity 
of  the  appointment  of  tlie  relator  as  such 
superintendent;  and  that  the  superintendent 
is  at  all  times  subject  to  the  direction  of  the 
board  of  dlrectore  or  the  president  of  the 
company,  and  holds  his  office  or  position  only 
at  the  will  of  the  board  of  directors.  TJpon 
Hllng  the  answer  of  respondent,  his  counsel 
moved  the  court  to  dismiss  the  application  of 
relator  upon  substantially  the  following 
grounds:  That  it  is  apparent  on  the  face  of 
the  pleadings  that  tlie  issue  presented  in- 
volves a  determinaHou  as  to  the  person  prop- 
erly elected  to  an  office,  or  entitled  to  exer- 
cise its  functions,  and  tliat  it  likewise  ap- 
pears that  the  office  Is  already  filled  by  an 
actual  incumbent,  exercising  the  functions 
of  the  office  de  facto,  and  under  color  of 
right;  that  mandamus  will  not  lie  to  compel 
the  admission  of  another  claimant,  nor  to  de- 


termine the  disputed  question  of  title;  and 
that  in  such  case  the  party  aggrieved,  who 
seeks  an  adjudication  upon  his  alleged  title 
and  right  of  possession  to  the  office,  will  be 
left  to  assert  his  rights  by  the  aid  of  an  In- 
formation in  the  nature  of  quo  warranto, 
which  Is  the  only  efficacious  and  speciflc 
remedy  to  determine  the  question  In  dispute 
between  the  parties. 

Quo  Warranto.  It  seems  that  under  the 
common  law  an  information  in  the  nature  of 
quo  wan-anto  will  lie  only  for  usurping  a  pub- 
lic office,— a  8ul)stantive  offllce,— and  not  mere- 
ly the  function  or  employment  of  a  deputy  or 
servant,  held  at  the  will  and  pleasure  of  an- 
other. In  Darley  v.  Reg.,  12  Clark  &  F.  541, 
Tindal,  C.  J.,  delivering  the  opinion  of  the 
judges,  said:  "After  the  consideration  of  all 
tlie  cases  and  dicta  on  this  subject,  the  result 
appears  to  be  that  this  proceeding  by  informa- 
tion in  the  nature  of  quo  warranto  wlU  He  for 
usurping  any  ofllce,  whether  created  by  char- 
ter alone,  or  by  the  crown  with  consent  of 
parliament,  provided  the  office  be  of  a  public 
nature,  and  a  substantive  office,— not  merely 
the  function  or  employment  of  a  deputy  or 
servant,  iield  at  the  will  and  pleasure  of  oth- 
ers; for  with  resi>ect  to  such  an  employment 
the  court  certainly  will  not  Interfere,  and  the 
Information  will  not  properly  lie."  In  Reg. 
V.  Fox,  8  El.  &  Bl.  939,  a  rule  was  obtained 
calling  on  the  defendant  to  .show  cause  why 
an  Information  in  the  nature  of  a  quo  war- 
ranto should  not  be  exhibited  against  him  to 
show  cause  by  what  authority  he  claimed  to 
exercise  the  office  of  clerk  to  tlie  justices  of 
Newport.  I.ord  Campbell,  C.  J.,  said:  "Tlie 
rule  mu.«t  be  discharged.  First,  the  office  Is 
held  during  pleasure.  •  •  •  The  justices 
may  remove  their  clerk  •  ♦  •  merely  for 
the  purpose  of  replaclug  him  by  a  person 
whom  tliey  tliink  fitter  for  the  office.  The 
principles  laid  down  in  Parley  v.  Reg.  govern 
this  case."  Wlghtman,  J.,  said:  "I  am  en- 
tirely of  the  .same  opinion.  •  *  •  The  clerk 
holds  only  during  pleasure."  Crompton,  J., 
said:  "I  am  of  the  same  opinion.  The  clerk 
Is  removable  at  pleasure,  and  quo  warranto 
will  not  lie  for  an  office  of  such  a  tenure.'' 
High,  In  his  treatise  on  Extraordinary  I^gai 
Remedies  (section  032),  says:  "In  determining 
upon  the  propriety  of  a  quo  warranto  informa- 
tion as  a  corrective  of  tlie  usurpation  of  an 
office  or  franchise,  an  important  distinction  is 
to  be  drawn  between  the  case  of  a  public  of- 
fice proper,  affecting  public  rights  and  inter- 
ests, and  that  of  a  mere  employment  or 
agency,  having  no  certain  tenure,  but  deter- 
minable at  the  will  of  the  employer.  And 
while,  in  a  generic  sense.  It  Is  true  that  ever.v 
office  is  an  employment,  yet  the  converse  of 
tlie  proiiositlou  b.v  no  means  follows;  and 
there  are  many  employments,  even  of  a  public 
nature,  which  are  not  offices.  While,  there- 
fore, the  jm'lsdiction  imder  discussion  is  well 
established  as  regards  the  usuniations  of  of- 
flees  of  a  public  nature.  It  Is  never  exercised 
in  the  case  of  a  mere  agency  or  employment 
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determinable  at  the  pleasiire  of  the  employ- 
er." Spell.  Extr.  Relief,  §  1832,  Is  to  the  same 
effect.  An  act  regulntlng  proceedings  upon 
quo  warranto,  and  information  In  the  nature 
thereof  (Gen.  St.  i  3711),  provides:  "An  In- 
formation may  be  filed  against  any  person  un- 
lawfully holding  or  exercising  any  public  of- 
fice or  franchise  within  this  state,  or  any  of- 
fice In  any  corporation  created  by  the  laws  of 
this  state  or  the  laws  of  the  late  territory  of 
Xevatla.  •  •  •"  Although  the  above  act 
extends  the  remedy  to  any  office  In  a  corpora- 
tion created  under  the  laws  of  this  state,  the 
question,  what  constitutes  an  ofHce  within  the 
rule  laid  down  by  the  authorities  above  cited? 
te  not  affected  by  the  statute.  High  (section 
332)  says:  "And  the  doctrine  holds  good  even 
under  a  statute  extending  the  remedy  to  of- 
fices In  corporations  created  by  the  state, 
Kince  the  question  of.  what  constitutes  an  of- 
ficer is  not  affected  by  such  a  statute,  and 
most  be  determined  by  the  common  law." 
Even  if  the  Hale  &  Norcross  Silver-Mining 
Ompany  was  a  Nevada  corporation,  the  facts 
being  otherwise  the  same  as  In  this  case,  an  1b- 
formatlon  In  the  nature  of  quo  warranto 
would  not  lie;  the  position  of  the  superln- ' 
tendent  of  the  corporation  not  being  such  an 
office  as  is  contemplated  by  the  above  act.  In 
People  T.  Hills,  1  Lans.  202,  the  supreme  court 
of  New  York  held,  under  a  statute  extending 
the  remedy  to  any  office  in  a  corporation  creat- 
ed by  the  autiiorlty  of  that  state,  that  "an  ac- 
tion In  the  nature  of  quo  warranto  does  not  He 
against  the  secretary  and  treasurer  of  a  rail- 
road company,  holding  his  office  as  a  mere 
servant  thereof,  and  at  the  will  of  Its  di- 
rectors." 

SilandamuB.  Under  section  3468,  Gten.  St. 
Ner.,  the  writ  of  mandamus  may  Issue  "to 
any  Inferior  tribunal,  corporation,  board  or 
person  to  compel  the  performance  of  an  act 
which  tlie  law  specially  enjoins  as  a  duty  re- 
sulting from  an  office,  trust  or  station;  or  to 
compel  the  admission  of  a  party  to  the  use  and 
enjoyment  of  a  right  or  office  to  which  he  Is 
entitled  and  from  which  he  is  unlawfully  pre- 
cluded by  such  Inferior  tribunal,  corporation, 
board  orperson."  Section  3470  of  said  statutes 
provides.  "This  writ  shall  be  Issued  In  all 
eases  where  there  is  not  a  plain,  speedy  and 
adequate  remedy  In  the  ordinary  course  of 
law."  The  case  of  State  v.  Mc(3uHough,  3  Nev. 
202,  was  an  original  application  to  this  court 
for  a  writ  of  mandamus  to  compel  McCuI- 
longh  to  deliver  to  Curtis  certain  property  be- 
longing to  the  office  of  superintendent  of  the 
Overman  SUver-Mlnlng  Company,  a  California 
corporation  carrying  on  the  business  of  mining 
in  Storey  county,  Nev.,  and  to  admit  Curtis  to 
all  the  rights  incident  to  the  position  of  such 
superintendent;  both  parties  claiming  to  be 
the  superintendent  of  said  corporation.  This 
court  in  that  case  said:  "The  remedy  by  this 
writ,  under  the  statutes  of  this  state,  seems 
much  more  extensive  than  it  was  at  common 
law,  and  this  case  seems  clearly  to  be  embra- 
ced within  its  provisions.    If  the  relator  be  the 


agent  of  the  corporation,  and  the  defendant 
1b  depriving  him  of  the  enjoyment  of  the  right 
to  act  for  his  principal,  that  would  seem  to  be 
precluding  him  from  the  enjoyment  of  a  right 
to  which  he  is  «itltled.  The  court  has  com- 
plete jurisdiction  of  the  parties,  and  the  power 
to  determine  which  of  them  has  the  right  to 
the  position  claimed  by  the  relator.  Why  may 
It  not  afford  the  relator  the  relief  to  whidi  he 
shows  himself  entitled?  Admitted  that  tlie 
court  has  no  jurisdiction  of  the  corporation; 
but  It  has  of  the  rehitor,  who  claims  the  en- 
joyment of  certain  rights  acquired  from  the 
corporation.  No  judgment  can  be  rendered 
here  which  will  bind  the  corporation.  This 
proceeding  Is  simply  between  individuals  over 
which  the  courts  of  this  state  have  Jurisdic- 
tion, but  who  chiim  their  rights  from  a  foreign 
corporation.  The  source  from  which  thoy  de- 
rive tlieir  rights  Is  a  matter  of  rib  conse- 
quence, If  the  court  has  jurisdiction  of  the 
individuals."  In  tliat  case  the  court  further 
said:  "We  know  of  no  other  speedy  and  ade- 
quate means  by  which  he  [relator]  may  be 
placed  In  the  enjoyment  ot  the  right  which  he 
claims."  All  of  which  may  properly  be  said 
of  the  case  at  bar,  and  are  applicable  there- 
to. On  the  above  authorities,  and  for  the  fore- 
g»>lng  reasons,  we  denied  the  motion  of  re- 
spondent to  dismiss  tills  pi-oceedlng. 

The  case  was  continued  to  the  18th  day  of 
May,  at  10  o'clock  a.  m.,  for  the  purpose  of 
hearing  any  competent  evidence  either  party 
might  offer,  and  for  argument  by  counsel.  On 
that  day,  the  evidence  being  closed,  and  oral 
arguments  made  by  counsel  of  the  respective 
parties,  the  case  was  submitted  to  the  court, 
and  time  was  given  for  the  filing  of  briefs. 
The  principal  questions  to  be  determined  are: 
First.  Has  the  relator,  Joseph  R.  Ryan,  the 
legal  right  to  the  position  of  superintendent  of 
the  Hale  &  Norcross  Silver-Mining  Company? 
Second.  And>  If  he  has.  Is  the  respondent  un- 
lawfully precluding  him  from  the  enjoyment 
of  such  right? 

Although  this  court  has  no  Jurisdiction  over 
the  said  corx)oratlon  In  this  case,  it  lias  Ju- 
risdiction over  the  parties  herein,  and,  so  far 
as  necessary  to  determine  the  controversies 
arising  In  this  case  between  said  parties,  it  has 
the  right  to,  and  will,  inquire  into  the  power  of 
said  corporation,  and  of  Its  officers  and  stock- 
holders, under  the  laws  of  the  state  of  Cali- 
fornia, and  review  their  acts,  and  pass  upon 
the  question  of  their  validity. 

On  the  10th  and  17th  days  of  March,  1887, 
meetings  of  stockholders  of  said  company 
were  held  at  the  office  of  said  company,  In 
room  3  of  the  San  Francisco  Stock-Kxchange 
Building,  3;U  Pine  street,  In  the  city  and 
county  of  San  Francisco,  state  of  California, 
for  the  purpose  of  electing  seven  directors  of 
said  company  for  the  ensuing  year  as  succes* 
sors  of  the  directors  who  had  been  elected  <» 
the  10th  day  of  March,  1800.  On  the  day  next 
before  the  meeting  of  the  10th  day  of  March, 
Mr.  Lynch,  then  a  director  and  president  of 
the  company,  resigned  both  offices,  and  M.  W. 
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Pox  ■vras  elected  In  his  stead,  by  the  board  of 
directors,  as  a  director  and  as  president  of  the 
company.  The  by-laws  of  said  company  pro- 
vide: "The  president  shall  preside  at  all 
meetings  of  the  trustees  and  of  the  stoclihold- 
ers.  He  shall  have  the  casting  vote  at  all 
meetings  of  the  stockholders  and  trustees." 
The  by-laws  do  not  specify  any  other  powers 
of  the  president  respecting  the  meetings  of 
the  trustees  or  of  the  stocliholders. 

The  Meeting  of  the  10th  Day  of  March.  At 
that  mooting  of  stockholders,  M.  W.  Fox,  the 
president,  took  the  chair,  called  the  meeting 
to  order,  and  directed  the  secretary  of  the 
company,  R.  U.  Collins,  to  "call  the  roll,  and 
let  it  be  known  how  much  stock  and  proxies 
are  here  on  the  roll  call."  The  roll  was  called, 
and  the  secretary  announced  the  result,  to 
wit:  "Total  representation,  85,278%  shares; 
14,765  claimed  by  Mr.  Grayson  In  person; 
68,8.j3%  by  prosy;  1,830  sliares  of  stock." 
Upon  tiie  said  announcement  by  the  secretary, 
W.  T.  Baggett,  Esq.,  acting  as  the  attorney  of 
tlie  president,  Mr.  Fox,  and  the  corporation, 
asked  R.  R.  Grayson  several  que8tion.s  as  to 
his  ownership  of  the  stock  he  represented.  W. 
E.  F.  Deal,  Esq.,  acting  as  the  attorney  of  R. 
R.  Grayson  and  the  greater  portion  of  the 
stockholders,  advised  Mr.  Grayson  not  to  an- 
swer said  questions,  upon  the  theory  that  it 
was  not  competent  to  go  behind  the  books  of 
the  company  in  an  Inquiry  as  to  the  ownership 
of  stock  at  a  stockholders'  meeting.  Mr.  Gray- 
son refused  to  answer  said  questions.  There- 
upon an  order  to  show  cause  and  an  Injunction 
were  served  upon  R.  R.  Grayson,  which  had 
been  Issued  on  the  said  10th  day  of  March  by 
Superior  Judge  Charles  W.  Slack  in  an  action 
then  pending  In  the  superior  court  of  the  clt.v 
and  county  of  San  FrancLsco,  state  of  Cali- 
fornia, wherein  M.  W.  Fox  was  plaintiff  and 
R.  R.  Grayson  and  45  other  persons  named 
were  defendants.  As  to  the  Injunction  the 
court's  order  was,  to  wit:  "And  pending  the 
hearing  and  determination  of  this  order  to 
show  cause  tiie  defendants,  their  agents,  serv- 
ants, and  employes,  bo,  and  each  of  them  is 
hereby,  restrained  and  enjoined  from  voting 
any  of  the  stock  of  the  Hale  &  Xorcross  Min- 
ing Company,  a  corporation,  now  standing  in 
tlielr  names  as  trustees  on  the  books  of  said 
cori>oration,  at  tlie  election  of  officers  of  said 
corporation  to  be  lield  on  the  10th  day  of 
March,  1807,  or  at  any  other  time,  and  that 
they  and  each  of  them  are  hereby  enjoined  and 
restrained  from  giving  to  any  pei-son  or  per- 
sons power  of  attorneys  or  proxies  to  vote 
said  sluires  of  stock  standing  in  their  names  as 
trusteo.«!,  and  that  they  and  each  of  them  are 
enjoined  and  restrained  from  voting  any  of 
said  stoclc  as  proxy  or  representative  of  any 
otlier  person  or  persons  in  whose  names  or 
name  the  said  stoclc  stands  as  trustee  on  the 
books  of  said  corporation."  Upon  the  service 
of  tlie  Injunction  the  president  declared,  to 
wit:  "I  declare  this  meeting  adjourned  by 
order  of  the  court."  To  this  announcement 
of  the  president  objections  were  made,  and 


an  appeal  talien  therefrom  by  members  of 
the  meeting,  all  of  which  the  president  Ig- 
nored, and  again  declared  the  meeting  ad- 
journed by  order  of  the  court,  llien  R.  B. 
Grayson,  a  stockholder  of  the  company,  nom- 
inated A.  J.  McDonnell,  a  stockholder,  as 
chairman  of  the  meeting,  and  William  Bow- 
ers as  secretary,  who  were  elected  as  chair- 
man and  secretary,  respectively,  by  the  meet- 
ing; the  president  not  pai-ticipatiug  therein. 
The  president  again  announced  tliat  the  meet- 
ing was  adjourned,  and  requested  those  pres- 
ent to  go  somewhere  else  to  hold  a  meeting, 
and  told  them  to  get  out  of  the  room,  and  that 
he  wanted  them  to  undei-stand  that  they  would 
have  to  hold  a  meeting  at  some  other  place, 
and  he  refused  to  allow  them  the  office  of  the 
company  In  wiilch  to  continue  further  to  hoW 
the  meeting  of  tlie  stockholders.  The  meeting 
was  then  adjourned  by  the  stockholders,  to 
meet  Immediately  In  room  11  of  the  same 
building.  Immediately  after  said  adjourn- 
ment from  room  3,  the  stockholders  met  in 
said  room  11,  and,  upon  the  roll  being  called, 
stockholders  representing  80.51(5%  shares  of 
the  capital  stock  answered.  "Pi-esent."  All  of 
said  stock,  except  2,754%  shares,  stood  on  the 
books  of  said  company  In  tiie  names  of  trus- 
tees, and  It  was  determined  by  tlie  meeting 
that,  by  reason  of  said  Injunction  having  en- 
joined tlie  voting  of  the  stock  standing  In  the 
names  of  trustees,  no  election  of  directors 
could  then  be  held;  and  the  meeting  adjourn- 
ed to  meet  on  the  17th  day  of  March,  1897,  at 
1  o'clock  p.  m..  In  said  room  11. 

Injunction  Dissolved.  In  the  forenoon  of 
said  17th  day  of  Marcli,  upon  due  proceed- 
ings had  in  said  superior  court  In  said  ac- 
tion, said  injunction  was  dissolved  by  said 
court,  and  the  court  ordered,  to  wit:  "That 
the  meeting  for  the  tlection  of  officers  of  the 
corporation  defendant  be  flxed  for  this  day, 
at  1  o'clock  p.  m.,  at  the  office  of  said  corpo- 
ration." 

Adjourned  Meeting  of  the  17th  Day  of 
March.  Pursuant  to  tlie  adjournment  of  the 
stockholders'  meeting  made  by  the  meeting 
on  the  lOtii  day  of  March  aforesaid,  the 
stockholders  met  in  said  room  11  on  the  17th 
day  of  March  at  1  o'clock  p.  m.  A.  J.  Mc- 
Donnell, who  was  elected  chairman  of  the 
meeting  as  aforesaid,  being  absent,  G.  W. 
Grayson  was  elected  by  the  stockholders 
present  as  chairman  of  that  meeting.  Tlie 
roll  was  called,  and  stoekholders  reiiresent- 
ing  82,000  shares  of  said  stock  were  present. 
The  meeting  then  immediately  adjourned  to 
said  room  3,  the  place  designated  by  the  or- 
der of  the  court  last  aforesaid  as  the  place 
of  meeting  to  elect  said  directors. 

At  Room  3.  At  room  3,  on  the  17th  day  of 
March,  at  the  hour  of  1  o'clock  p.  m.,  M.  W. 
Fox,  the  president,  called  the  meeting  to  or- 
der, and,  the  roll  being  called,  there  were 
found  to  be  present  stockholders,  as  appear- 
ed by  the  books  of  the  company,  representing 
86,326  shares  of  stock.  Of  this  number  of 
shares  answering  to  the  roll  call,  42,880  were 
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represented  by  proxies  by  R.  R.  Grayson, 
aiud  23,430  shares  were  represented  by  hold- 
ers of  certlfieatea  of  stock,  wbicb  certificates 
■were  duiy  indorsed.  Upon  tbe  announce- 
ment of  the  result  of  the  roll  call  by  tbe  sec- 
ri'tary.  It.  R.  Gray.sou  moved  that  the  meet- 
Injf  do  adjourn  till  March  18th  at  1  o'clock 
p.  m.  G.  \V.  Grayson,  a  stockholder,  second- 
ed the  motion.  The  president  refused  to  put 
said  motion  to  the  raeetiuK,  and  ruled  it  out 
of  order.  R.  R.  Grayson  appealed  from  the 
ruling  of  the  president.  The  appeal  was  sec- 
onded by  G.  W.  Grayson.  Tbe  president  re- 
fu.sod  to  entertain  the  appeal.  The  motion 
vas  renewed  and  seconded  several  times  by 
the  same  parties,  and  the  president  made 
the  same  ruling,  and  several  appeals  were 
taken  from  the  rulings,  whicii  the  president 
Ignored.  The  president  finally  announced 
as  follows:  "There  seems  to  be,  by  the  roll 
call,  23.-t3(P^  shares  of  stock,  and  also  It  ap- 
pears from  tliat  that  there  has  been  02,890% 
by  pro.Ky.  1  find  that  the  stock  so  presented 
has  not  been  Issued  in  accordance  with  tbe 
law  of  1880;  also,  that  the  proxies  of  62,800 
Khares  are  not  In  conformity  with  that  law; 
and,  as  there  is  not  a  quorum  of  bona  fide 
etockholders  present,  I  now  announce  this 
meeting  now  stands  adjourned."  R.  R.  Gray- 
son then  appealed  from  the  decision  of  the 
chair,  of  which  the  president  took  no  notice. 
R.  R.  Grayson  then  moved  that  the  meeting 
adjourn  to  meet  at  room  11  in  the  same 
building  immediately.  The  motion  was  sec- 
onded, and,  being  put  to  the  meeting  by  Mr. 
Grayson,  it  was  carried  by  a  vote  of  the 
stookholdei-s  representing  82,000  shares  of 
stock.  We  will,  further  along  in  this  opin- 
ion, note  and  consider  the  proceedings  of  the 
stockholders'  meetings  held  on  the  17tb  and 
18th  days  of  March  at  said  room  11  pursuant 
to  said  adjournment. 

The  Powers  of  the  President.  Had  the 
oresident  legal  authority  to  adjourn  without 
day  either  of  the  meetings  held  on  the  10th 
and  17th  days  of  March,  at  his  will  alone,  and 
against  the  expressed  will  of  the  stockholders 
there  assembled  Y  If  he  had  such  authority 
to  adjourn  the  meeting  held  on  tbe  17th  day 
of  March  at  said  room  3,  then  tbe  subsequent 
meetings  and  proceedings  of  the  stockholders 
liad  in  said  room  11  are  Illegal.  It  is  argued 
by  coun.sel  for  respondent  that  the  president 
had  the  right  to  determine  whether  or  not  the 
stock  which  was  offered  to  be  voted  was  such 
stock  as  could  or  should  be  voted,  and  that 
bis  rulings  in  that  resijeut  are  subject  to  re- 
view only  by  tlie  courts  in  a  proper  proceed- 
ing brought  for  tliat  purpose,  and  that  at  the 
meetings  in  question,  the  stock  presented  not 
being  issued  as  required  by  tlie  act  of  the 
logishiture  of  California  (St.  1880,  p.  131),  it 
was  the  duty  of  the  pre.«ident  to  adjourn  said 
meetings.  In  support  of  the  al)ove  conten- 
tion, counsel  cites  Smith  v.  Railway  Co.  (Cal.) 
47  Pac.  583.  But  that  case  is  not  In  point  or 
authority  upon  the  question  of  the  power  of 
the  president  to  adjourn  stockliolders'  meet- 


ings at  his  will,  as  that  question  was  not  rais- 
ed and  was  in  nomanner  involved  in  that  case. 
Section  312  of  Deerlng's  Civil  Code  of  Cali- 
foiTiia  provides:  "•  •  •  Any  regular  or 
called  meeting  of  the  stockholders  or  mem- 
bers may  adjourn  from  day  to  day,  or  from 
time  to  time,  if,  for  any  reason,  there  is  not 
present  a  majority  of  the  subscribed  stock,  or 
members,  or  no  election  had.  •  ♦  •"  But 
no  statute  and  no  by-law  has  been  cited  which 
authorizes  the  president  to  adjourn  a  stock- 
holders' meeting  without  day,  or  to  a  day, 
against  the  expressed  will  of  the  stockholdei's 
when  in  meeting  assembled.  We  hold  that 
the  acts  of  the  president  In  adjourning  or  at- 
tempting to  adjourn  said  meetings  were  ille- 
gal; that,  when  he  refused  to  preside  further 
at  said  meetings,  the  stockholders  had  the 
right  to  proceed  with  the  business  of  the  meet- 
ings without  him;  that,  when  the  president 
refused  to  permit  the  meetings  to  be  contin- 
ued in  the  ofiice  of  the  company,  the  meetings 
had  the  right  to  adjourn  from  room  3  to  room 
11,  and  c<mduct  their  business  In  the  latter 
room.  To  hold  otherwise  would  be  recogniz- 
ing in  the  president  of  the  stockholders*  meet- 
ings a  right  to  prevent  the  annual  election  of 
the  directors  of  the  company,  and  a  right  to 
perpetuate  in  office  Indefinitely,  at  his  pleas- 
ure, himself  and  tbe  board  of  directors  of  which 
be  was  chosen  a  member.  He  has  no  such 
right,  under  any  rule  of  law,  or  under  any 
decision  of  the  courts.  The  statutes  of  Cali- 
fornia vest  in  the  stockholders  the  right  to  an- 
nually elect  a  board  of  directors  of  said  com- 
pany. This  right  cannot  be  devested  by  any 
act  of  the  directors  themselves,— much  less  by 
the  president  Elkins  v.  Railroad  Co.,  36  N. 
J.  Eq.  467.  No  elective  officer  has  a  right  to 
do  any  act  which  would  prevent  the  election 
of  his  successor  at  the  time  fixed  by  law  for 
such  election.  State  v.  McCullougb,  supra. 
Further  citation  of  authority  in  this  connec- 
tion need  not  be  made.  We  find  nothing  in 
the  opinion  of  the  court  in  said  case  In  47 
Pac.  that  supports  the  contention  of  counsel 
to  the  effect  that  the  president,  M.  W.  Fox, 
was  the  scde  judge,  so  far  as  tbe  stockholders' 
meetings  were  concerned,  of  the  validity  of 
the  Issue  of  the  stock,  of  the  ownership  of  the 
stock,  and  of  the  right  of  persons  presenting 
or  representing  it  to  vote  the  same.  In  that 
opinion  it  is  shown  that  a  protest  was  made 
in  the  meeting  of  stockholders,  by  some  mem- 
ber or  members,  against  receiving  certain 
votes  representing  certain  stock,  upon  the 
ground  that  the  persons  in  whose  names  the 
stock  stood  on  the  books  of  tbe  company  were 
not  bona  fide  stockholders.  The  chali*man 
sustained  the  protest,  and  the  proffered  votes 
were  e.xcluded  at  the  election  of  the  board  of 
directors.  No  objection  was  taken  at  the 
meeting  to  the  ruling  of  the  chairman  on  said 
protest,  and  his  nUing  must  be  considered  as 
the  nding  of  the  meeting.  An  election  of  di- 
rectors having  been  i»eld,  the  aggrieved  stock- 
holders brouglit  their  action  under  the  provi- 
sions of  section  315  of  the  Civil  Code.    Evl- 
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dentiy  their  contention  in  that  case  was  not 
based  on  the  ground  that  the  votes  were  re- 
jected by  the  chairman,  but  upon  the  ground 
that  they  should  not  have  been  rejected  at  all 
by  anybody.  The  superior  court  certainly  did 
not  hold  that  the  votes  were  illegally  excluded 
because  they  were  rejected  by  the  chairman, 
but  because,  in  the  opinion  of  that  court,  the 
persons  lu  whose  names  the  stoclc  stood  on 
the  books  were  bona  fide  stockholders.  And 
to  our  mind  it  clearly  appears  that  the  su- 
preme court  did  not  reverse  the  Judgment  of 
the  superior  court  on  the  ground  that  the 
chairman  had  the  right  to  exclude  the  votes, 
but  on  the  ground  that.  In  the  opinion  of  the 
court,  the  persons  in  whose  names  the  stock 
stood  were  not  hoaa  fide  stockholders.  The 
question  as  to  the  power  of  the  chairman  to 
determine  the  legality  of  stock,  or  the  owner- 
ship of  stock,  or  the  right  to  vote  It,  is  not 
discussed  or  considered  in  the  opinion  of  the 
court.  No  other  case  is  cited  in  support  of 
this  contention.  In  State  v.  Chute,  34  Miim. 
135,  24  N.  W.  353,  there  was  involved  the 
question  of  the  right  of  the  president  of  a 
corporation,  or  chairman  of  the  stockholders' 
meeting,  to  determine  the  right  to  vote  for  di- 
rectors of  the  company  at  the  stockholders' 
meeting.  The  president  had  determined  that 
certain  stock  oftered  should  not  be  voted,  and 
the  chairman  excluded  the  votes  offered. 
The  court  said:  "We  find  nothing  in  the  char- 
ter or  by-laws  authorizing  the  president  of 
the  corporation  or  chairman  of  the  meeting  to 
determine  such  questions."  "No  other  pro- 
vision being  made.  It  was  for  the  meeting,  by 
a  vote  of  the  stockholders,  to  determine,  until 
revised  by  the  courts,  the  right  claimed." 
The  court  held  that  the  opinion  expressed  by 
the  president  as  to  the  right  to  vote  the  stock 
was  of  no  more  effect  or  binding  force  than 
would  have  been  a  similar  opinion  expressed 
by  any  stockholder,  and  that  the  person 
claiming  the  right  to  vote  should  have  pre- 
sented his  claim  to  the  meeting  of  stockhold- 
ers. We  find  no  statute  of  the  state  of  Cali- 
fornia, and  no  by-law  of  the  company,  vest- 
ing in  the  president  any  such  power  as  coun- 
sel claims  for  him. 

Adjourned  Meetings.  Pursuant  to  the  ad- 
journment made  from  room  3  to  room  11  on 
the  17th  day  of  March,  the  stockholders  met. 
G.  W.  Grayson  presided  at  the  meeting,  and 
William  Bowers  acted  as  secretary.  On  the 
roll  being  called,  stockholders  representing  8(5,- 
.307^  shares,  as  the  same  appeared  on  the 
books  of  the  comimny,  were  present;  and  the 
meeting  adjourned  to  meet  on  the  18th  day  of 
March,  at  1  o'clock  p.  m.,  at  said  room  11. 
Pursuant  to  said  last-named  adjournment,  the 
stockholders  met  at  the  time  and  place  named. 
G.  W.  Grayson  acted  as  chairman,  and  Wil- 
liam Bowers  as  secretary,  of  the  meeting. 
The  chalrm.in  announced  the  adjourned  meet- 
ing to  be  for  the  purpose  of  electing  a  board 
of  directors  of  the  Hale  &  Norcross  Silver- 
Mining  Company  for  the  then  ensuing  year. 
The  roll  of  stockholders  was  called  and  88,- 


311%  shares  of  stock  were  present,  of  which 
00,937%  shares  were  represented  by  proxies, 
20,019  in  person,  and  6,425  in  stock.  Thomas 
Cole,  A.  Herman,  William  Bowers,  A.  W. 
Moore,  G.  W.  Grayson,  F.  S.  Butler,  and  R.  R. 
Grayson,  all  being  stockholders,  were  placed 
In  nomination  for  directors  of  said  corpora- 
tion, and  elected  by  the  unanimous  votes  rep- 
resenting the  88,311%  shares  of  stock.  Of 
the  said  shares  voted,  certificates  of  stock  rep- 
resenting 56,236  shares  were  present,  duly  in- 
dorsed, and  voted  by  the  holders  thereof.  Tills 
meeting,  as  well  as  all  of  the  others  name<l, 
was  attended  by  a  large  number  of  stockhold- 
ers, and  the  right  of  any  person  to  vote,  who 
answered  the  roll  calls  at  the  several  meet- 
ings, as  the  representative  of  any  stock,  in  per- 
son or  by  proxy,  as  the  stock  appeared  on  the 
books  of  the  company,  was  not  questioned  by 
any  other  person  claiming  to  be  the  owner  of, 
or  claiming  the  right  to  represent  the  same; 
and,  so  far  as  we  have  been  able  to  find  from 
the  evidence,  no  such  right  was  questioned  by 
any  stockholder,  except  the  president,  M.  W. 
Fox,  who  represented  210  shares  of  his  own 
stock,  and  Frank  Mahon,  who  had  5  shares  of 
his  own. 

Legal  Methods.  We  are  of  opinion  that  the 
stockholders  pursued  legal  methods  in  all  of 
their  said  meetings,  under  the  facts  and  cir- 
cumstances disclosed  by  the  evidence;  that 
they  regularly  convened  and  regularly  ad- 
journed said  meetings,  and  that  they  had  the 
legal  authority  to  transact  any  business  at  the 
adjourned  meeting  held  on  the  18th  day  of 
March  that  they  might  lawfully  have  transact- 
ed at  the  original  meeting  held  on  the  10th  day 
of  March  In  room  3,  had  not  the  Injunction  been 
served;  or  that  they  might  so  have  transacted 
in  room  3  at  the  meeting  held  on  the  17th  day 
of  March  after  said  injunction  had  been  dis- 
solved by  the  court,  and  the  court  had  ordered 
the  election  of  directors  to  be  held  on  that 
day  at  the  office  of  the  company.  "An  ad- 
journed meeting  Is  but  a  continuation  of  the 
meeting  which  has  been  adjourned;  and  when 
that  meeting  was  regularly  called  and  conven- 
ed, and  duly  adjourned,  the  stockholders  may, 
at  the  adjourned  meeting,  consider  and  trans- 
act any  business  that  might  lawfully  have 
been  transacted  at  the  original  meeting."  1 
Cook,  Stock,  Stockh.  &  Coi-p.  Law  (3d  Ed.)  S 
001,  and  cases  cited. 

Provisions  Concerning  Elections.  With  ref- 
erence to  stockholdei-s'  elections,  counsel  for 
relator  cites  sections  12  and  14  of  article  12 
of  the  constitution  of  California,  and  several 
sections  of  the  Civil  Code.  Said  section  12 
provides:  "In  all  elections  for  directors  or 
managers  of  corporations  e%-ery  stockholder 
shall  have  the  right  to  vote  in  person  or  by 
proxy,  the  nvimber  of  shares  owned  by  hint 
for  as  many  persons  as  there  are  directors  or 
managers  to  be  elected."  Said  section  14  pro- 
vides: "Every  conioratlon.  other  than  reli- 
gious, educational  or  benevolent,  organized  or 
doing  business  in  this  state,  shall  have  and 
maintahi  an  office  •    •    •   where  transfers 
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of  stock  sball  be  made  and  in  which  shall  be 
kept  •  •  •  books  in  which  shall  be  re- 
corded •  •  •  the  names  ot  the  owners  of 
its  stock  and  the  amounts  owned  by  them  re- 
si*ctively.  •  •  •"  Of  the  sections  of  the 
Civil  Code  cited,  section  307  provides:  "All 
elections  must  be  by  ballot,  and  every  stock- 
bolder  shall  have  the  right  to  vote  in  person  or 
by  proxy  the  number  of  shares  standing  In  Ills 
name  as  provided  in  section  three  hundred  and 
twelve  of  this  Code  for  as  many  persons  as 
there  are  directors  to  be  elected."  Section  312 
provides:  "At  all  elections,  or  votes  had  for 
any  purpose,  there  must  be  a  majority  of  the 
subscribed  capital  stock,  or  of  the  members 
represented  either  in  person  or  by  proxy  In 
writing.  Every  person  actiuji;  therein,  In  per- 
son or  by  proxy  or  representative,  must  be  a 
member  thereof,  or  a  bona  flde  stockholder, 
tiaving  stock  In  his  own  name  on  the  books 
of  the  corporation  at  least  ten  days  prior  to  the 
election.  Any  vote  or  election  had  other  than 
in  accordance  with  the  provisions  of  this  article 
is  voidable  at  the  Instance  of  absent,  or  any, 
stockholders,  or  members,  and  may  be  set 
aside  by  petition  to  the  district  court  of  the 
county  where  the  same  Is  held.  •  •  ♦"  Sec- 
tion 315  provides:  "Upon  the  application  of 
any  person,  or  body  corporate,  aggrieved  by 
any  election  held  by  any  corporate  body,  the 
district  court  of  the  district  In  which  such  elec- 
tion is  held  must  proceed  forthwith  to  hear  the 
allegations  and  proofs  of  the  parties,  or  other- 
wise inquire  into  matters  of  complaint,  and 
thereupon  confirm  the  election,  order  a  new 
one,  or  direct  such  other  relief  in  tlie  premises 
as  accords  with  right  and  Justice." 

The  Right  to  Vote.  Counsel  for  relator  con- 
tends. In  substance,  that,  under  the  above  pro- 
visions of  the  constitution  ami  Code,  every  per- 
son whose  name  appeal's  upon  the  books  of  the 
corporation  as  a  stockholder  must  he  allowed 
to  vote  by  the  stockholders'  meetings  at  all 
elections,  when  present  in  person  or  by  proxy 
in  writing,  and  offering  to  vote,  and  tliat  if 
there  is  a  claim  that  such  person  is  not  the 
re«U  owner  of  the  stock  which  he  has  voted,  or 
is  not  a  bona  fide  stockholder,  any  party  ag- 
grieved by  such  vote  must  assert  such  claim 
and  seek  his  remedy  in  the  mode  prescribed 
by  section  316  of  the  Civil  Code,  and  that  be 
cannot  do  so  otherwise.  Counsel  cites  several 
authorities  to  sui^ort  his  contention.  Coun- 
sel for  respondent  argues  that  the  sections  of 
the  Code  and  cases  cited  by  relator's  counsel 
have  no  application  to  the  case  at  imr,  for  the 
I'eason  tliat  a  statute  passed  since  the  adoption 
of  the  Code  (St.  1880,  p.  131)  has  special  ref- 
erence to  mining  corporations,  while  the  Code 
has  reference  only  to  other  character  of  corix>- 
ratlons,  and  that  the  statute  has  established 
a  different  rule  with  resix^ct  to  the  former 
class  of  corporations  from  that  of  the  Code, 
which  has  reference  to  corporations  other  than 
those  organized  for  mining  purposes.  Of  that 
statute,  section  2  provides:  "All  stock  in  each 
and  every  raining  corporation  in  this  state  shall 
stand  in  the  books  of  the  company  in  all  cases 


In  the  names  of  the  real  owners  of  such  stock 
or  in  the  name  of  the  trustees  of  such  real 
owners,  but  in  every  case  where  such  stock 
shall  stand  In  the  name  of  a  trustee,  the  party 
for  whom  he  holds  such  stock  in  trust  shall  be 
designated  upon  the  books  and  also  in  the 
body  of  the  certificate  of  such  stock."  It  Is 
admitted  In  this  case  that  all  of  the  capital 
stock  of  the  Hale  &  Norcross  Silver-Mining 
Company,  112,000  shares,  except  about  2,800 
shares,  stood  in  the  names  of  trustees  upon  the 
books  of  the  company,  without  the  names  of 
the  persons  for  whom  the  parties  were  trus- 
tees being  indicated  in  any  manner,  either  up- 
on the  said  books  or  upon  the  certificates  of 
stock.  Counsel  further  argues  and  contends 
that  because  the  stock  of  said  company  stood 
as  above  named,  and  was  not  Issued  by  the 
company  as  required  by  said  statute,  there 
was  no  valid  election  of  directors  as  the  suc- 
cessors of  the  board  from  which  the  respond- 
ent received  his  appointment  as  superintend- 
ent, and  under  which  he  claims  the  right  to  the 
ofilce.  We  cannot  agree  with  counsel  In  his 
conclusion.  The  statute  of  1880  does  not  de- 
clare the  elections  void  in  case  the  stock  voted 
for  directors  does  not  stand  on  the  books  in 
the  names  of  the  real  owners,  or  in  case  it 
stands  in  the  names  of  trustees,  and  the  names 
of  the  real  owners  are  not  designated  on  the 
books  and  in  the  certificates.  It  does  not  pro- 
vide any  remedy  to  the  aggrieved  party  in  case 
a  vote  or  election  Is  had  other  than  in  accord- 
ance with  the  provisions  of  that  act.  Then, 
in  case  such  vote  or  election  Is  had,  where 
must  the  aggrieved  party  look  for  a  remedy? 
Counsel  for  respondent  says.  In  effect,  that, 
when  the  president  rejected  the  stock  offered 
to  be  voted  at  the  said  meetings  of  the  stock- 
holders, if  he  was  in  error  the  remedy  must 
be  sought  by  an  appeal  to  the  courts  under  the 
provisions  of  section  315  of  the  Code.  But 
the  remedy  provided  by  that  section  Is  only 
available  when  a  vote  or  an  election  has  been 
had.  He  admits  by  his  argument  that  section 
315  is  applicable  to  mining  corporations,  to 
correct  the  rulings  of  the  president,  tf  any 
party  is  aggrieved  thereby.  We  are  of  can- 
ton that  sections  312,  315,  and  other  sections 
ot  the  Code,  are  also  applicable  to  mining  com- 
panies, and  to  elections  held  by  them.  If  we 
are  correct  In  this  opinion,  what  must  be  the 
correct  conclusion  as  to  the  validity  of  the  elec- 
tion had  on  the  18th  day  of  March,  1897'^ 
Under  section  312  a  vote  or  election  had  other 
than  in  accordance  with  the  provisions  of  law 
is  not  void,  but  voidable  only  at  the  Instance  of 
stockholders  or  members,  and  may  be  set  aside 
only  by  petition  to  the  district  court  of  the 
county  where  the  election  is  hdd,  and  by  the 
supreme  court  on  appeal,  under  other  provi- 
sions of  the  Code.  Until  that  election  is  de- 
clared to  be  void  by  the  courts  of  the  state  of 
California,  we  must  hold  it  to  be  valid. 

A  number  of  points  and  questions  were 
raised  and  discussed  by  respective  counsel 
which  we  do  not  think  are  necessary  to  be  con- 
sidered, under  oar  view  of  the  case.    The  af- 
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fidavit  of  the  relator  being  imfflflent  In  aver- 
m(  nt,  and  the  material  avennents  being  sus- 
tained by  the  proofs,  we  are  of  opinion.  In  con- 
Ridrration  of  the  law  applicable  to  this  case, 
the  facts  and  circumstances  disclosed,  and  for 
the  reasons  above  given,  that  the  relator,  Jo- 
seph R.  Ryan,  has  the  legal  right  to  the  posi- 
tion of  superintendent  of  said  company,  and 
that  he  is  unlawfully  precluded  from  the  en- 
joyment of  such  right  by  the  resiwndent.  The 
writ  of  mandamus  must  i.>!sue  as  prayed  for, 
and  it  Is  hereby  so  ordered. 

BELKNAP,  C.  J.,  and  MASSEY,  J.,  concur. 


CEXTRAIi  U)AX  &  TRl'ST  CO.  t.  C.VMP- 

BELL  COMMISSION  CO. 

(Supreme  Court  of  Oklahoma.     Fob.  12,  1807.) 

Attachment— Oi(i>EK  of  Pkodate  Juuob— Jcuis- 

DIOTIOX— Skkvice. 

1.  Under  the  provisions  of  swtions  4120  and 
4121,  St.  IS'JH,  a  jmUe  of  probate  is  authorized 
to  K<°aiit  nn  nttitohniciit  in  a  ciiuso  ponding  in  tlie 
disliic't  court  wlipre  it  is  maile  to  appear  that 
the  judge  of  said  district  court  is  abseut  from  the 
county  at  the  time  of  granting  sucli  attachment, 
and  where  a  proper  showing  is  made,  authorisiing 
an  attachment  under  said  sections;  and  said  .sec- 
tions are  not  invalid,  as  Ix-ing  in  conflict  with 
tlie  organic  act  of  tliis  territor.v. 

2.  It  is  indispensable,  to  give  a  court  jurisdic- 
tion in  attacluneut  proceedings,  that  tlicro  should 
be  personal  service  of  the  summons  in  the  action 
uiKiu  the  defendant,  or  that  the  order  of  attacli- 
nii'ut  be  levied  upon  property  of  tlie  defendant,  or 
that  an  order  of  garnishment  should  be  served 
ui)on  a  garnishee  having  in-oi)erfy  in  his  p()ss<'w- 
siim  belonging  to  tlie  defendant,  or  who  is  indelit- 
ed  to  sucli  di'fendant.  Where  there  has  been  no 
IMTsonal  service  in  nn  action,  and  no  property 
of  tlie  defendant  sei;!ed  tinder  an  attachment,  and 
no  property  or  credits  belonging  to  tlie  defendant 
readied  liy  nn  order  of  garnishnient,  tlie  court 
has  ac<iuired  no  jurisdiction,  tliere  Is'iiig  neither 
a  service  upon  the  defi>ndant  nor  any  seizure  of 
his  property,  there  is  notliing  for  tlic  jurisdictimi 
to  rest  upon,  and  any  proceedings  taken  in  tlie 
cause  are  coram  non  judice  and  void,  and  the 
cause  must  he  dismissed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Xoble  couiil.v. 

Action  by  the  Coutral  Ixian  &  Trust  Com- 
pany ag.ilnst  the  Campbell  Commission  Com- 
pany. From  a  Judgment  of  dismissal,  both 
parties  bring  error.     Allirmed. 

On  July  2,  ]8!i.">,  plaintiff  In  error  commen- 
ced an  action  in  tlie  district  court  of  Noble 
county  on  n  certain  promissory  note  given  by 
defendant  In  error  on  Septenilier  1,  181)i,  due 
two  years  after  date,  for  the  sum  of  ?15.0(K), 
with  interest  at  8  per  cent.,  which  note  had 
been  duly  transferred  to  plaintiff  in  error  In 
the  usual  course  of  business.  The  note,  at 
the  commencement  of  the  a<-tion,  had  not  be- 
come dtie.  Plaintiff  asked  Judgment  In  ac- 
cordance with  the  terms  of  tlio  note,  and  that 
a:i  attachment  Issue  against  the  property  of 
the  defendant  In  eiTor,  on  the  grounds  that 
the  defendant  in  error  was  a  foreign  corjiorn- 
tion,  and  was  then  about  to  sell  and  convey 
its  property  with  the  fraudulent  intent  to 
hinder  and  delay  Its  cre.litors.     The  judge  of 


the  district  court  In  which  said  action  was 
commenced  being  abseut  from  the  county, 
an  application  was  made  In  due  form  to  the 
judge  of  the  probate  court  of  said  county  for 
an  order  of  attachment  in  said  action.  Such 
application  was  granted  by  said  probate 
judge,  and  an  order  of  attachment  was  there- 
upon Issued  by  said  judge  to  the  clerk  of  the 
district  court  of  said  county,  and  said  clerk 
Issue<l  said  attacliment,  and  delivered  the 
same  to  the  sheriff  of  the  county  for  service. 
At  the  time  of  filing  the  action,  a  summons 
was  issued  to  the  defendant,  which  was,  on 
July  12,  181)5,  returned  "Not  found."  On 
July  3,  1805,  the  attachment  was  levied  upon 
about  5,000  head  of  steers  as  the  property  of 
defendant,  which  were  appraised  at  ?23  per 
head.  On  July  29,  1895,  an  affidavit  of  serv- 
ice by  publication  was  filed  In  the  action, 
and  publication  was  made,  notifying  defend- 
ant to  appear  and  answer  on  or  before  Sep- 
tember 2,  18!)5.  On  July  6,  1895,  a  garnish- 
ment summons  was  Issued  in  said  action, 
and  served  uiion  one  A.  II.  Pierce.  On  Au- 
gust 2(i,  IfO.").  Pierce  answered  said  garnish- 
ment, and  tiled  an  Interplea  in  the  action, 
claiming  the  attached  i)roperty  under  a  ven- 
dor's lieu,  and  tiled  a  motion  to  discbarge  the 
attachment.  The  answer  of  the  garnishee 
showed  that  he  was  in  the  possession  of  the 
cattle  as  vendor  of  the  same,  under  a  vendor's 
lien,  by  virtue  of  a  written  contract  of  sale 
from  blni  to  said  defendant,  by  which  he  re- 
served title  to  said  cattle  until  the  terms  of 
said  contract  should  bo  coniidled  with  by  the 
defendant;  that  at  tlie  time  of  the  service  of 
the  said  garnishment  the  defendant  was 
owing  him  the  sum  of  about  $75,000  upon 
said  contract;  that  prior  to  the  levy  of  the 
attachment  and  the  service  of  the  gamlsh- 
mcMit  order  the  defendant  had  parted  with  all 
bis  interest  In  and  to  the  property,  and  bad 
sold  the  same  to  one  Stoddard,  as  trustee, 
to  secure  the  payment  of  a  ntimber  of  prom- 
is.sory  notes  for  about  the  sum  of  ^JIO.OOO, 
due  and  payable  to  various  banks;  and  that 
at  the  time  of  the  service  of  said  order  of 
garnisliinent  defendant  had  no  interest  in 
said  cattle,  but  tliat  all  the  Interest  that  said  de- 
fendant had  ever  had  therein  was  then  owned 
by  sjild  Stoddard.  Said  garnishee  furtlier  an- 
swered that  neither  at  the  date  of  the  service 
of  said  garnishment,  nor  at  any  time,  was 
be  Indebted  to  the  defendant  In  any  amount 
whatever,  nor  did  he  have  any  money,  prop- 
erty, or  effects  In  his  hands  or  under  his 
control  belonging  to  said  defendant,  or  In 
which  defendant  had  any  Interest.  No  an- 
swer was  filed  to  this  return  of  the  gar- 
nishee, nor  any  denial  made  thereof  by  the 
plaintiff  In  error,  nor  any  Issue  made  thereon; 
but  an  order  was  made  In  said  cause  requir- 
ing said  Stoddard  to  Interplead  In  the  action, 
and  also  ordering  that  George  W.  Miller  and 
J.  C.  iilller  be  made  parties  thereto,  and  that 
they  interplead  tir  vin;  tliat  thereafter  the 
sahi  Stodd.-ird  and  the  same  Miller  and  Miller 
tiled  their  Interideas  In  said  cause,  the  in- 
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terplca  of  said  Miller  and  Miller  rceltlug  the 
said  contract  for  the  sale  of  said  cattle  be- 
tween said  I'lerce  and  tbe  defendant,  and 
that  said  contract  was  made  and  entered  in- 
to by  defendant  for  the  sole  use  and  benefit 
of  said  Miller  and  Miller;  that  the  said  de- 
fendant had  no  Interest  whatever  in  said 
contract  or  said  cattle  except  that  the  same, 
when  sold,  were  to  be  shipped  to  said  de- 
fendant, to  be  sold  upon  the  market  by  it 
as  a  commission  company  for  a  commission 
of  ."50  cents  per  head;  that  all  of  said  proper- 
ty was  the  absolute  property  of  said  Miller 
and  Miller,  subject  only  to  the  claim  of  said 
Tierce  under  said  contract.  On  September 
7,  1605,  an  order  was  made  In  said  cause  by 
consent  of  the  plaintiff  and  of  said  Pierce, 
appointing  Pierce  receiver,  without  bond,  to 
market  the  cattle  on  the  open  market,  to  pay 
himself  out  of  the  proceeds,  and  to  hold  the 
balance  subject  to  the  order  of  the  court. 
Pierce  qunlifled  as  receiver,  and  proceeded 
to  market  the  property,  and  filed  his  report 
in  the  case.  The  report  showed  sales  amount- 
ing to  ?ia'>.062.56,  and  that,  after  paying  ex- 
penses, and  the  amount  due  the  receiver  on 
his  claim,  there  was  a  balance  remaining  in 
his  hands  of  $22,361.(54.  On  November  11, 
1806,  the  defendant  in  error  filed  a  plea  to 
the  Jurisdiction  of  the  court  on  the  following 
grounds:  Second,  "because  no  actual  sei-v- 
ice  has  been  had  upon  this  defendant  by 
service  of  summons  witliin  Noble  county  as 
required  by  law;"  third,  "because  there  has 
been  no  seizure  of  any  of  defendant's  prop- 
erty within  the  Jurisdiction  of  this  court, 
either  by  attachment  or  garnishment  pro- 
cess," and,  fourth,  "because  the  pretended 
seizure  of  such  property  is  void,  as  a  basis 
of  Jurisdiction,  because  there  was  no  actual 
or  constructive  service  of  any  attachment  or 
garnishment  order  on  this  defendant."  On 
December  16,  1895,  an  amended  plea  to  the 
Jurisdiction  was  filed  by  defendant  in  error, 
in  which  the  following  additional  ground 
was  stated:  "Because  there  is  no  basis  for 
service  by  publication  herein  for  the  reason 
that  all  the  attachment  proceedings  were 
void  for  want  of  power  In  the  probate  Judge 
to  grant  the  attachment  on  the  plaintiff's 
demand  l)efore  the  same  was  due."  On  the 
same  day  the  court  sustained  the  plea  to  the 
Jurisdiction,  on  the  additional  ground  stated 
in  said  amended  plea,  and  overruled  it  on 
each  of  the  other  grounds  stated,  and  dis- 
missed the  cause  for  want  of  Jurisdiction. 
The  plaintiff  In  error  excepted  to  the  ruling 
of  the  court  sustaining  the  motion,  and  the 
defendant  In  error  also  excepted  to  the  ruling 
denying  the  motion  upon  the  other  grounds 
enumerated  therein,  and  the  cause  is  here 
upon  petition  and  cross  petition  In  error  for 
de<-islon  upon  the  ruling  of  the  court  upon 
the  entire  motion. 

Harris  &  Lafferty,  William  L.  Williams, 
and  .1.  It.  Keaton,  for  plaintiff  in  error.  Asp, 
Shartel  &  Cottlngham,  for  defendant  in  er- 
ror. 
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TARSNEY,  J.  (after  stating  the  facts). 
Two  iiuestions  are  presented  by  this  record: 
Flref,  was  the  court  below  without  Jurisdic- 
tion, and  were  Its  proceedings  void  on  ac- 
count of  the  order  of  attachment  having 
been  granted  by  tl»e  probate  judge;  and, 
second,  if  the  probate  Judge  had  Jurisdiction 
to  order  the  attachment  to  issue,  bad  the 
district  court  acquired  Jurisdiction  to  hear 
and  determine  the  cause  under  the  proceed- 
ings had  therein  prior  to  the  order  of  dis- 
missal? Sections  4120,  4121,  St.  1893,  relat- 
ing to  civil  procedure,  are  as  follows: 

"Sec.  4120:  Where  a  debtor  has  sold,  con- 
veyed, or  otherwise  disposed  of  his  property 
with  the  fraudulent  intent  to  cheat  or  de- 
fraud his  creditors,  or  to  hinder  or  delay  the 
collection  of  their  debts  or  is  about  to  make 
such  sale  or  conveyance  or  disposition  of  his 
property,  with  such  fraudulent  intent  or  is 
about  to  remove  bis  property  or  a  material 
part  thereof,  with  the  intent  or  to  the  effect 
of  cheating  or  defrauding  his  creditors  or  of 
liiuderlng  them  or  delaying  them  in  the  col- 
lection of  their  debts,  a  creditor  may  bring 
an  action  on  his  claim  before  it  is  due  and 
have  an  attachment  against  the  pi-operty  of 
the  same  debtor. 

"Sec.  41'.n.:  The  attachment  authorized  In 
the  last  section  may  be  granted  by  the  court 
in  w^hich  the  action  is  brought  or  by  the 
Judge  thereof  or  in  his  absence  from  tiie 
county,  by  the  probate  Judge  of  the  county 
In  which  the  action  is  brought;  but,  before 
such  action  shall  be  brought  or  such  attach- 
ment shall  be  granted,  the  plaintiff  or  his 
agent  or  attorney  shall  make  an  oath  in 
writing  showing  the  nature  and  amount  of 
the  plaintiff's  claim,  that  It  is  Ju.st,  when  the 
same  will  become  due.  and  the  e-xlstence  of 
some  one  of  the  grounds  for  an  attachment 
enumerated  In  the  preceding  section."' 

The  contention  of  the  defendant  in  error 
upon  the  first  proposition  involved  in  this 
case  is  that  under  the  organic  law  the  legis- 
lature of  the  territory  has  no  power  to  de- 
volve the  functions  of  the  district  court  on 
any  other  person  or  tribunal  than  the  regu- 
larly appointed  Judge  of  said  court;  and  that 
the  above  act  of  the  legislature  wherein  it 
attempts  to  confer  authority  upon  the  Judge 
of  the  probate  court  to  grant  attachments  is 
unconstitutional  and  void;  that  the  powers 
and  functions  of  a  probate  court  or  of  the 
Judge  thereof  are,  under  the  organic  act,  con- 
fined to  probate  matters;  and  that  authority 
cannot  be  conferred  upon  them  by  the  legis- 
lature in  matters  other  than  matters  of  pro- 
bate. When  courts  are  called  upon  to  de- 
clare an  act  of  the  legislature  unconstitu- 
tional, and  therefore  void,  the  authority  of 
the  legislature  ought  not  to  be  a  matter  of 
doubt,  but  the  want  of  such  authority  should 
clearly  appear,  and  no  act  should  be  declared 
uncoustltmional,  imless  the  court  so  declaring 
can  say  that  its  infringement  of  the  superior 
law  is  clear  beyond  reasonable  doubt.  Every 
presumption  is  bi  favor  of  the  validity  of  ■ 
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law  regularly  enacted  by  the  lawiuaklUK 
power.  The  provision  of  the  organic  act  ot 
this  territory  vesting  Its  Judicial  power  "is  as 
follows:  "That  the  Judicial  power  of  said 
territory  shall  be  vested  in  a  supreme  court, 
district  courts,  probate  courts  and  Justices  of 
the  peace.  •  •  *  The  Jurisdiction  of  the 
several  courts  herein  provided  for  both  appel- 
late and  original,  and  that  of  the  probate 
court  and  of  the  Justices  of  the  peace,  shall 
be  as  limited  by  law:  provided,  that  Justices 
of  the  peace  who  shall  be  elected  in  such 
manner  as  the  legislative  assrmbly  may  pro- 
vide by  law,  shall  not  have  Jurisdiction  of 
any  matter  In  controversy  when  the  title  or 
boundaries  of  land  may  be  in  dispute,  or 
where  the  debt  or  sum  claimed  shall  exceed 
one  hundred  dollars;  and  snfd  supreme  and 
district  court  rft^poctively,  shall  possess  chan- 
cery as  well  as  common  law  jurisdiction,  and 
authority  for  redre-is  of  all  wrongs  commit- 
ted against  the  constitution  or  laws  of  the 
United  States  or  of  the  territory  affecting  per- 
sons or  propi^rty.  •  •  •  Tlie  said  supreme 
and  district  courts  of  said  territory  and  the  re- 
spective Judges  thereof  shall  and  may  grant 
writs  of  mandamus  and  habeas  conras  in  all 
cases  authorized  by  law."  Section  9.  This 
act  nowliere.  In  express  words,  defines  or  lim- 
its the  extent  of  Judicial  power  vested  In  pro- 
bate courts,  nor  the  nature  of  the  Judicial 
power  vested  in  tiiem.  By  it  chancery  and 
common-law  Jurisdiction  is  expressly  declared 
to  be  possessed  by  the  supreme  and  district 
courts,  and  authority  for  the  redress  of  all 
wrongs  committed  against  the  constitution 
or  laws  of  the  ITnlted  States  or  of  the  territory 
affecting  persons  and  property,  and  the  grant- 
ing of  writs  of  mandamus  and  habeas  corpus 
In  all  cases  authorized  by  law.  The  question 
in  this  case  is  not  whether  the  atrt  In  contro- 
versy is  Inconsistent  with  the  clauses  of  the 
organic  act  which  confer  upon  the  supreme 
and  district  courts  general  Jurisdiction  In 
chancery  as  well  as  common  law,  or  whether 
the  legislature  could  evade  or  obstruct  the  ex- 
ercise of  the  powers  or  general  Jurisdiction  of 
tiiose  courts  by  conferring  precisely  the  same 
Jurisdiction  upon  judges  of  probate.  The  Ju- 
risdiction which  the  act  in  question  author- 
izes the  Judge  of  probate  to  exercLse  is  not  one 
that  is  Inherent  In  any  court,  nor  Is  it  includ- 
ed in  the  Jurisdiction  of  courts  of  general  Ju- 
risdiction by  virtue  of  tlieir  possessing  chan- 
cery as  well  as  common-law  Jurisdiction.  Its 
Invalidity  cannot  be  maintained  on  the  grounds 
that  it  is  an  exercise  of  chancery  or  common- 
law  Jurisdiction,  which  is  exclusively  confer- 
red upon  other  courts,  nor  that  Its  exercl.se  be- 
longs of  right  to  courts  of  general  Jurisdiction. 
Conceding  that  the  power  conferred  by  this 
act  upon  the  probate  Judge  is  the  power  to 
cxei'clse  a  Judicial  function,  then  two  plain 
propositions  present  tiiemselves  in  this  case, 
viz.:  Can  a  probate  Judge  receive  other  Ju- 
dicial powers  than  those  relating  to  probate 
matters;  and.  if  so,  can  Judicial  functions  as 
to  cases  pending  in  the  district  court  be  grant- 


ed to  any  person  other  than  the  duly-appoint- 
ed Judge  thereof?  Under  the  provisions  of  the 
organic  act  already  recited,  that  the  Jurisdic- 
tion of  the  several  courts  therein  provided 
for  "shall  be  as  limited  by  law,"  and  contain- 
ing a  provision  "that  the  legislative  power  of 
the  territory  shall  extend  to  all  rightful  sub- 
jects of  legislation  not  Inconsistent  with  the 
constitution  and  laws  of  the  United  States," 
it  could  not  successfully  be  maintained  that 
the  phrase,  "as  limited  by  law,"  would  have 
the  effect  to  wholly  exclude  laws  made  by  the 
legislature  of  the  territory,  or  that  such  legis- 
lature did  not  have  authority  for  conferring 
new  rights  or  creating  new  remedies  or  estab- 
lishing anomalous  proceedings;  or  that  they 
might  not  direct  in  what  court  or  by  what  of- 
ficer the  powers  to  enforce  such  rights,  rem- 
edies, or  proceedings  might  be  exercised.  The 
power  to  Issue  attachments  Is  not  derived  from 
the  common  law.  and  never  was  a  part  of  the 
Jurisdiction  exercised  by  courts  of  chancer}'. 
It  Is  purely  of  statutory  autliority  and  origin. 
Jaffray  v.  Jennings,  101  Mlcli.  315,  (»  N.  W.  52; 
Jnffray  v.  Wolf,  1  Old.  312,  33  Pac.  045; 
Drake,  Attachm.  {  1  et  scq.  This  court  has 
held  that  the  power  to  regulate  matters  of  di- 
vorce Is  a  legislative  one,  and  that  the  con- 
ferring of  Jurisdiction  upon  probate  courts  to 
grant  divorces  was  not  a  wrongful  exercl.se 
of  the  right  granted  by  the  organic  act  to  the 
legislature  of  this  territory  to  legislate  upon 
"rightful  subjects  of  legislation";  that  it  was 
not  an  infringement  on  any  of  the  emnmon- 
law  or  equity  Jurisdiction  of  the  supreme  or 
district  courts,  and  that  there  was  no  legal 
reason  why  the  legislature  might  not  enact 
and  repeal  laws  relating  to  divorce.  Irwin  v. 
Irwin,  3  Okl.  186,  41  Pac.  3(59.  The  effect  of 
this  decision  Is  that,  the  power  being  In  the 
legislature  to  enact  the  law  and  create  the 
right,  it  might  determine  what  tribunal  should 
be  vested  with  the  power  to  determine  the 
right,  provided,  of  course,  that  such  tribunal 
was,  by  the  organic  act,  a  repository  of  Ju- 
dicial power. 

The  Identical  question  involved  herein  was 
before  the  supreme  court  of  Kansas  in  a  num- 
ber of  cases,  and  the  validity  of  acts  identical 
with  the  one  we  are  construing  was  by  that 
court  uphold.  The  constitution  of  Kansas 
(article  3,  §  8)  provides:  "There  shall  be  a 
probate  court  in  each  county  which  shall  be 
a  court  of  record,  and  have  such  probate  Ju- 
risdiction, and  care  of  estates  of  deceased  per- 
sons, minors  and  persons  of  unsound  minds 
as  may  l)e  prescribed  by  law,  and  shall  have 
Jurisdiction  In  cases  of  habeas  corpus."  And 
article  3,  i  1,  of  said  constitution  provides: 
"The  Judicial  power  of  the  state  shall  be 
vested  In  a  supreme  court,  district  courts,  pro- 
bate courts,  justices  of  the  peace,  and  such 
otlier  courts  inferior  to  the  supreme  court,  as 
may  be  provided  by  law."  These  provisions 
are  more  dollnlte,  and  certainly  as  restrictive, 
in  determining  the  Jurisdiction  of  prolmte 
courts,  as  the  provisions  of  our  organic  act; 
yet  In  a  case  where  the  Judge  of  probate  made 
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an  order  appointing  a  receiver  In  proceedings 
in  aid  of  an  execution  issued  out  of  the  dis- 
trict court,  under  a  statute  of  that  state  au- 
thorizing such  proceedings,  the  statute  au- 
thorizing Judges  of  probate  to  nialie  such  or- 
ders was  held  valid.  Young  v.  IJedrlck,  14 
Kan.  78.  An  act  providing  that  actual  set- 
tlers upon  school  land,  who  had  settled  there- 
on prior  to  a  certain  date,  and  who  bad  made 
improvements  thereon,  might  purchase  the 
same  at  the  appraised  value  thereof,  and  pro- 
viding that  the  probate  Judge  should  have  Ju- 
risdiction to  hear  and  determine  all  questions 
necessary  to  be  determined  in  order  to  ascer- 
tain whether  the  applicant  was  entitled  to 
purchase  said  lands  thereunder,  was  held  to 
be  valid.  In  re  Johnson,  12  Kan.  86.  In 
that  case  Judge  Yalentlne  said:  "It  is  claim- 
ed that  said  sections  are  unconstitutional,  be- 
cause the  Jurisdiction  they  attempt  to  confer 
upon  the  probate  court  is  not  probate  Juris- 
diction, nor  any  Jurisdiction  authorized  to  be 
conferred  npon  probate  courts  by  the  consti- 
tution. There  is  no  prohibition,  in  the  consti- 
tution or  elsewhere,  against  the  exercise  of 
such  Jurisdiction  by  the  probate  court.  There 
Is  no  Inconsistency  between  the  exercise  of 
this  Jurisdiction  and  the  performance  of  any 
other  duty  that  may  rightfully  be  conferred 
npon  probate  courts."  A  statute  Identical  in 
language  with  ours,  and  from  which  ours  ap- 
pears to  have  been  copied,  has  been  in  force 
in  Kansas  since  1883,  and  its  validity  main- 
tained by  the  courts  of  that  state.  Buck  v. 
Panabaker,  82  Kan.  467,  4  Pac.  829.  In  that 
case,  in  an  action  in  the  district  court,  an  or- 
der of  attachment  was  issued  by  the  probate 
Judge  of  Osage  cotmty.  Afterwards,  the  de- 
fendants made  a  motion  before  the  district 
Judge  of  said  county  to  dissolve  the  attach- 
ment, and  the  attachment  was  set  aside  and 
discharged.  On  appeal,  the  Judgment  below  ivas 
affirmed  on  the  ground  that  It  did  not  appear 
from  the  record  that  the  plalutifTs  were  enti- 
tled to  the  attachment  on  the  grounds  stated  in 
their  atHdavlt  therefor,  and  In  that  case  Chief 
.Tustice  Horton,  after  quoting  the  statute, 
says:  "From  these  provisions  of  the  statute  it 
is  clear  that  a  probate  Judge  can  only  grant 
an  order  of  attachment  when  the  district 
Judge  is  absent  from  the  county,  upon  the 
grotmds  mentioned  In  said  section  230."  In 
Young  V.  I«drlck,  14  Kan.  78,  Brewer,  J., 
says:  "Can  a  probate  Judge  be  invested  with 
Judicial  function  as  to  cases  pending  in  the 
district  court?  This  really  separates  Itself 
into  two  questions:  Can  a  probate  Judge  re- 
ceive other  Judicial  powers  than  those  granted 
by  the  constitution  to  the  probate  court?  And 
can  Judicial  functions,  as  to  casea  pending  in 
the  district  court,  be  granted  to  any  (wi-son 
other  than  the  duly-elocted  Judge  thereof? 
The  first  question  is  no  longer  an  open  one  in 
this  court,  but  has  been  already  answered  in 
the  affirmative.  In  re  Johnson,  12  Kan.  lo:^, 
and  cases  cited  in  the  opinion.  The  second 
question  must  also  be  answered  in  the  af- 
linnatlve.     The  Jurisdiction   of   the  district 


coiut  is  not  defined  by  the  constitution.  It  is 
left  to  the  legislature  to  prescribe  its  limits, 
and  the  manner  of  Its  exercise.  While  It  may 
be  that,  under  section  5  of  article  3  of  the  con- 
stitution, it  la  impossible  for  the  legislature  to 
provide  for  more  than  one  Judge  of  the  dis- 
trict court,  and  while  it  may  be  that  no  legis- 
lation could  be  upheld  which  excluded  such 
single  Judge  from  a  supervisory  control  of  all 
the  proceedings  of  that  court,  yet  wiUiln  this 
limit  we  think  it  competent  for  the  legislature 
to  provide  that  other  persons  may  exercise 
some  Judicial  functions  in  cases  pending  there- 
in." 

In  Nebraska,  a  statute  which  provides  that 
an  attachment  may  be  granted  by  the  court  in 
which  the  action  Is  brought,  or  by  a  Judge 
thereof,  or  by  the  probate  Judge  of  the  county, 
is  held  valid.  Reed  v.  Bagley,  24  Neb.  332, 
38  N.  W.  827.  The  case  of  Ferris  v.  Hlgiey, 
20  Wall.  37.5,  is  not  in  conflict  wltli  the  views 
herein  expressed.  An  act  of  the  legislature  of 
Utah  territory  of  1855  provided  that:  "The 
several  probate  courts  In  their  respective  coun- 
ties have  power  to  exercise  original  Jurisdic- 
tion both  civil  and  criminal,  and  as  well  In 
chancery  as  at  common  law  when  not  pro- 
hibited by  legislative  enactment  and  they  shall 
be  governed  in  all  respects  by  the  same  gen- 
eral rules  and  regulations  as  regards  practice 
as  the  district  courts."  Mr.  Justice  Miller, 
spealdng  for  the  court,  declared  this  act  to  be 
unconstitutional,  but  the  broad  distinction  be- 
tween that  .-let  and  the  one  we  are  considering 
is  readily  apparent.  The  Judicial  power  which 
it  sought  to  confer  on  probate  courts  was  not 
that  arising  upon  a  legislative  cause  of  action 
or  legislative  remedial  procedure,  which  the 
legislature  might  have  entirely  dispensed  with, 
or  might  have  conferred  upon  a  mere  minis- 
terial officer;  but  that  act  attempted  to  confer 
upon  the  probate  court  full  concurrent  Juris- 
diction with  the  distiict  court  in  ail  matters, 
civil  and  criminal,  as  well  in  chancery  as  at 
common  law.  This,  the  coiu^  rightly  held 
they  could  not  do,  and  while  the  learned  Judge 
In  the  opinion  uses  language  from  which  It  has 
been  argued  that  the  court  intended  to  hold 
that  in  Utah,  under  an  organic  act  Identical 
with  ours,  the  Jurisdiction  of  probate  courts^ 
was  confined  excluBirely  to  matters  of  pro- 
bate, and  that  their  Jurisdiction  could  not  be 
enlarged  by  legislative  enactment,  we  think 
his  language,  carefully  read,  will  bear  no  such 
Interpretation,  but  that  the  true  interpretation 
thereof  makes  it  to  mean  that  congress,  in 
confeiTing  on  supreme  and  district  courts  pow- 
ers of  general  Jurisdiction  in  civil  and  criminal 
cases,  specifically  vesting  in  them  common 
law  and  clmncery  Jurisdiction,  did  not  intend 
to  leave  it  to  the  territorial  legislature  to  con- 
fer a  general  Jurlsdic-tion  upon  prolwte  courts, 
or  to  vest  them  with  the  essential  nature  or 
Jurisdiction  of  the  supreme  and  district  courts, 
or  to  authorize  the  legislature  to  modify  In  es- 
sential particulars  the  constitution  or  Jurisdic- 
tion of  tliose  courts.  But  it  was  not  Intended 
In  that  case  to  hold  that  the  legislative  power 
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■was  so  restricted  that  they  might  not  confer 
jurisdiction  upon  the  probate  courts,  or  the 
judge  thereof,  in  matters  which  did  not  Impair 
the  essential  nature  or  jurisdiction  of  the  su- 
preme or  district  courts,  or  relate  to  common- 
law  or  ohancei7  jurisdiction;  for  in  the  opin- 
ion the  learned  judge  says:  "We  are  not  pre- 
pared to  say  that  in  deciding  what  law  is  meant 
in  this  phrase,  'as  limited  by  law,'  we  are 
wholly  to  exclude  laws  made  by  the  legislature 
of  the  territorj-.  There  may  be  cases  when  the 
legislature  confeiTing  new  rights  or  new  reme- 
dies or  establishing  anomalous  rules  of  pro- 
piH?illngs  within  tlieir  legislative  power  may 
direct  in  what  court  they  shall  be  had.  Nor 
are  we  called  on  to  deny  that  the  fuuetioas 
and  powers  of  the  probate  court  may  bo  m')i-e 
speclttcally  defliied  by  territorial  statutes  with- 
in the  limits  of  tlie  general  idea  of  the  luiture 
of  probate  courts,  or  tliat  certain  duties,  not 
strictly  of  that  character,  may  be  imiHisod  up- 
on them  by  the  legislature."  We  think  the 
decision  in  this  case,  when  rlglitly  read  and  in- 
terpreted, sustains  the  principle  of  the  author- 
ities we  have  before  cited,  and  tliat  thei-e  Is 
nothing  therein  which  negatives  the  authority 
of  the  legislature  to  confer  upon  judges  of 
probate  the  function  sought  to  be  conferred  by 
the  act  the  validity  of  which  we  are  consid- 
ering. 

In  Clayton  v.  Utah  Ten-itory,  132  U.  S.  Cii->, 
10  Sup.  Ct.  190,  tlie  court  clearly  deflned  what 
was  intended  to  be  decided  In  Ferris  v.  Hlg- 
ley,  supra.  In  commenting  upon  titat  case  it 
says:  "While  there  was  no  definition  of  the 
powers  of  probate  courts  in  tlie  organic  act, 
this  com't  held  that  the  essential  nature  of 
proltate  courts  was  not  such  as  to  justify  the 
conclusion  that  they  were  Intended  to  exercise 
such  powers  [those  of  a  general  nature  in  civil 
.and  criminal  cases],  and  especially  it  was  held 
that  it  w^as  not  comiietent  for  tlie  legislature 
to  create  other  courts,  or  vest  In  otlier  courts 
created  by  the  organic  act  powers  which  had 
.already  been  vested  In  the  supreme  and  district 
(«urts  of  the  teiTitoiy,  and  tliat.  therefore,  the 
statute  of  the  territory  conferring  common- 
biw  and  equity  jurisdiction  on  the  probate 
courts  was  void,  as  being  iu  conflict  witli  that 
provision  of  the  act  of  congress."  llad  the 
legislature,  In  the  exercise  of  its  authority  to 
legislate  "on  all  rightful  subjects  of  Icglsla- 
tinu,"  seen  fit  to  confer  upon  judges  of  iiro- 
iKUe  tlie  power  to  is.sue  nmrrlage  licenses,  to 
solemnize  marriages,  to  organize  corporations, 
to  hear  and  determine  contested  ele<-tion  cases, 
to  talce  deiwsitlons  in  any  case  in  any  court, 
or  acts  of  a  siiuilar  character,  we  would  not 
be  warranted  iu  lioldiiig  that  the  conferring  of 
such  powers  would  infringe  uixm  tlie  general 
jurlsdiolion  of  the  supreme  or  district  courts, 
or  modify  in  any  essential  particular  the  con- 
stitution or  jurisdiction  of  those  courts;  and 
sucli  powers  are  not  in  their  nature  distin- 
guishable from  that  wliich  we  are  considering. 
We  are  clearly  of  the  opinion  that  the  legisla- 
ture liad  the  authority  to  provide  tliat  in  the 
absence  from  the  county  of  the  district  judge, 


the  probate  judge  might,  upon  a  proper  show- 
ing, make  an  order  ror  the  allowance  of  the 
writ  of  attachment  In  an  action  iieuding  in  the 
district  court  upon  a  debt  not  then  due;  and 
that  section  4121,  supra,  is  not  unconstitutional. 
The  conclusion  we  have  readied  on  this  point 
necessitates  our  consideration  of  the  other 
proiiosltion  presented  in  defendant  In  error's 
six?clal  plea  to  the  jurisdiction  of  tlie  district 
court,  viz.  that  said  court  had  no  jurisdiction, 
l)ec!iuse  no  actual  service  had  lM?eu  had  uix>n 
the  defendant,  and  because  there  had  been  no 
seizure  of  any  of  defendant's  property  within 
the  jurisdiction  of  the  court,  either  by  attach- 
ment or  garnisnment  process.  The  record 
sliows  tliat  there  was  no  jier-sonal  service  on 
defendant.  The  answer  of  the  garnisiiee  show- 
ed that  the  property  seized  under  tlie  writ  of 
attachment  issued  was  in  the  possession  of  the 
garnishee,  and  neld  by  him  under  a  vendor's 
lien;  that  by  tlie  terms  of  the  contract  creat- 
ing such  lien  title  to  the  property  w^as  not  to 
pass  to  the  defendant,  but  was  to  remain  in 
the  garnishee  until  the  terms  of  said  contract 
had  been  complied  with  by  the  defendant; 
that  defendant  at  the  time  of  the  service  of  the 
garnishment  had  no  Interest  whatever  in  said 
property,  liaving  transferred  and  assigned 
whatever  Interest  he  might  have  had  by  virtue 
of  said  coiitratrt  to  one  Stoddard  In  trust  and  to 
be  applied  in  the  payment  of  certain  of  his 
debts,  amounting  to  more  tlian  any  interest 
which  he  might  have  had  in  said  property. 
Section  408.'),  St.  Okl.  1893,  provides:  "The 
answer  of  tne  garnishee  shall  In  all  cases  be 
conclusive  of  the  truth  of  the  facts  therein 
stated,  unless  the  plaintiff  sluiU  within  twenty 
days  serve  upon  the  garnishee  a  notice  In 
writing  that  he  elects  to  take  issue  on  his  an- 
swer; In  which  case  the  Issue  shall  stand  for 
trial  as  civil  action,  in  which  tlie  affidavit  on 
the  part  of  the  plaintiff  shall  be  deemed  the 
petition,  and  the  garnishee's  affidavit  the  an- 
swer thereto."  No  notice  having  been  given 
to  the  garnishee  by  the  plaintiff  of  his  inten- 
tion to  take  Issue  on  the  garnishee's  answer  In 
this  cause  filed,  and  no  Issue  liaving  been 
made  thereon,  under  the  foregoing  provision 
of  the  statute,  such  answer  mu.st  be  taken  as 
conclusive  of  tlie  tnith  of  all  the  facts  stated 
therein,  and  such  answer  must  be  held  as  con- 
clusively sliowing  that  the  defendant  did  not 
own  and  had  no  interest  in  tlie  property  at- 
tached, and  tliat  no  debts  or  liabilities  were 
owing  to  him  by  such  g.-imlshee,  and  that 
whatever  interest  he  might  have  had  in  such 
property  had  before  the  garnishment  been  law- 
fully assigned  and  conveyetl  to  Stoddard. 
Was  there,  then,  any  constructive  service 
against  the  defendant  in  the  cause  by  attach- 
ment or  garnislimenf?  A  garnishment,  to 
have  any  force  or  effect,  must  reach  and  bind 
some  proi)crty  of  the  defendant,  or  some  debt 
due  to  him.  Wliere  pro|)ert.v  is  sold  and  deliv- 
ered upon  condition  that  tlie  title  shall  not 
vest  in  the  vendee  unless  the  price  agreed  upon 
lie  paid  within  a  specified  time,  the  vendee 
has  no  attachable  hiterest  hi  the  property  until 
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the  perfonnance  of  the  condition.  Drake,  At- 
tachm.  {  246;  Buckmaster  v.  Smith,  22  Vt 
203;  McFarlnnd  v.  Farmer,  42  N.  H.  380; 
The  Maritia,  11)  Fed.  700;  Harkncss  v.  Russell, 
118  V.  S.  071,  7  Slip.  Ct.  57;  Lucas  v.  Blrdsey, 
41  Conu.  .h>7:  Bradnhaw  v.  Warner,  r>4  Ind. 
.-i8;  Freem.  .Tuilpu.  I  124;  Strong  v.  Taylor, 
2  Hill,  :{2(!:  S:iKe  v.  Sleutz,  23  Ohio  St.  1; 
Canllual  r.  Eilwards.  5  Nev.  40.  Where  com- 
pletion of  a  contract  la  a  coniUtlon  precedent 
to  laynii-nt.  tin-  jjiyor  is  not  (larnistiahle  on 
his  debt  lK>fore  the  contract  Is  completed. 
Klely  V.  Eertrand  (Mich.)  :{4  X.  W.  «74.  An 
answer  showing  that  the  debtor  has  asMigued 
to  a  third  party  his  Interest  in  the  property  or 
in  the  debt  due  from  the  garnishee,  and  has 
notified  tlie  garnishee,  sets  up  a  state  of  facts 
showing  that  the  garnishee  is  under  no  legal 
liability  to  the  debtor.  Bailey  v.  Railway  Co. 
(Iowa)  17  N.  W.  567. 

The  contention  of  plaintiff  In  error  tliat  de- 
fendant in  eiTor's  plea  to  tlie  Jurisdiction  In 
the  court  below  was  a  general  appearance  of 
defendant  In  the  action,  and  gave  jurisdiction, 
cannot  be  sustained.  In  order  to  constitute  a 
general  appearance,  the  defendant  must  file 
some  plea  which,  in  effect,  admits  the  Juris- 
diction of  the  court  or  personally  enters  his 
general  appearance.  The  plea  in  this  cause 
did  not  go  to  the  merits  of  piaintiff's  cause  of 
action  or  his  right  to  sue  thereon,  but  was 
shnply  an  assei-tlon  that  the  defendant  was  not 
in  court,  and  that  the  court  had  no  Jurisdiction 
of  his  person  or  his  property,  because  there 
bad  been  no  service  of  process,  either  upon  him 
personally  or  so  as  to  affect  any  property  own- 
ed by  him.  We  must,  therefore,  conclude  that 
when  the  answer  of  the  garnishee  was  filed, 
and  the  same  was  not  traversed  within  the 
time  provided  for  by  law,  such  answer  was 
conclusive  as  to  the  facts  therein  stated,  name- 
ly, tliat  no  proiwrty  belonging  to  the  defendant 
in  error  or  debts  due  to  him  were  reached  by 
swli  gamishment,  and  as  no  otlier  property 
of  tlie  defendant  was  seized  under  the  attach- 
ment, and  there  was  no  peraonal  service  upon 
tlie  defendant,  the  coiu-t  had  acquinsd  no  Juris- 
diction, and  was  without  Jurisdiction  to  proceed 
furtlier:  that  all  the  subsequent  proceedings, 
€»nlerK.  and  decrees  therein,  except  the  order 
dismissing  said  cause,  were  coram  non  judice. 
and  void.  As  the  court  below  entered  a  final 
order,  dismissing  the  cause  for  want  of  Juris- 
diction, although  not  upon  grounds  herein  ap- 
proved, the  Judgment  below  was  for  the  right 
party,  and  said  Judgment  is  atttrnied.  The 
other  Judges  concur,  except  BIEUKR,  .T.,  who 
tried  the  cause  below,  and  KKATON,  J.,  who 
was  of  counsel,  not  sitting. 


KELI-Y-OOODFELLOW    SHOE    CO.   v. 

TODD. 

(Siiprome  Court  of  Oklahoma.     Feb.  12,  ISO".) 

Krplevix— CoMMKxrKMKNT-PKo«rirTi(i\  OF  Suit 

—  AiTF.AKAXi'K — What  C<>\>riTrTr.s. 

1.  In  tills  territory  a  civil  action  is  comnionood 

by  "filing  in  the  office  of  the  clerk  of  the  proper 


court  a  petition,  and  causing  a  summons  to  be  is- 
sued thereon,"  and  the  plaintiff  is  entitled,  in  an 
action  in  replevin,  to  institute  his  claim  for  im- 
mediate delivery  of  the  property;  and  siicli  ac- 
tion for  replevin  is  "comnieuced  for  the  purpose 
of  prosecuting  such  a  claim,  althougii  the  plain- 
tiff does  not  follow  up  his  endeavor  to  procure 
service  by  "tlie  first  publication"  or  "a  service 
of  summons  withui  sixty  days,"  unless  such  fail- 
ure to  procure  service  or  make  publication  witliin 
60  days  from  the  tiUng  of  tlie  petition  is  pleaded 
as  a  bar  to  an  action,  under  the  statute  of  limita- 
tions (section  20,  art.  .'5,  Cotle  Civ.  Proc.). 

2.  In  an  action  hi  replevin,  it  the  defendiiiit  is 
fpund  in  anotlier  county  than  that  in  which  tlie 
action  is  hrouiriit.  but  yet  appears  generally  to  the 
action  by  filing  his  answer,  in  which  ownership 
and  i)oss.>ss>on  are  alleged,  and  in  which  the  juris- 
diction of  the  conrt  is  (luestioned  and  denied,  such 
an  appeiirancc  is  a  general  appearance  for  all 
puriwsii's:  and  it  is  error  in  the  court  thereupon 
to  contiiie  the  taking  of  testimony  to  the  mere 
value  of  tlie  proiK>rty,  and  to  direct  the  jury  to 
return  a  verdict  in  favor  of  such  defendant  for 
the  value  of  tlie  property,  and  damages.  In  such 
a  case,  evidence  upon  all  the  issues  properl.v 
raised  in  the  piendings,  and  relevant  and  neces- 
sary to  a  detenninatiou  of  the  whole  case  ui>on 
its  merits,  should  lie  heard,  and  tlic  case  given  to 
the  jury  to  determine  thcreuiwn. 

(Syllalms  by  the  Oouit.) 

Error  to  district  court,  Lincoln  county. 

Replevin  by  the  Kelly-Goodfellow  Shoe  Com- 
pany against  W.  N.  Todd.  From  a  Judgment 
for  defendant,  plaintiff  brings  error.  Revers- 
ed. 

This  was  an  action  in  replevin,  brought  De- 
cember 18,  1803.  in  the  district  court  of  Lin- 
coln county,  against  W.  N.  Todd,  and  was 
for  the  recovery  of  a  stock  of  shoes.  Sum- 
mons was  issued  and  served  "by  leaving  a  cer- 
tified copy  with  one  J.  C.  Simpson,  found  in 
charge  of  the  goods  replevined  in  this  action." 
The  order  In  replevin  was  issued  at  the  same 
time,  and  executed  by  the  sheriCT,  by  taking 
possession  of  the  goods,  and  by  delivering  a 
true  copy  of  the  same  to  the  said  Simpson, 
"whom  I  found  in  charge  of  tlie  goods."  On 
February  10,  1804,  the  defendant  To<l<l  Al- 
tered a  special  appearance,  and  moved  tiie 
court,  supported  by  affidavit,  to  quash  the 
service  and  dismiss  the  action,  for  that  he  was 
a  resident  of  Jjogan  county,  and  no  process 
was  served  upon  him  in  Lincoln  county.  On 
the  same  day  the  court  sustained  tliat  part  of 
the  motion  going  to  quash  the  service,  the  plain- 
tiff e.\cepting.  The  cause  was  not  dismissed, 
nor  did  the  defendant  except  to  the  action  of 
the  court  In  refusing  to  dlsmis.s  it.  The  petition 
was  the  ordinary  petition  In  replevin,  alleging 
owaiership  in  the  plaintiff,  describing  tlie  goods, 
averring  that  the  plahitiffi  was  entitled  to  Im- 
mediate possession,  that  the  property  was 
wrongfully  detained,  that  it  was  not  taken  In 
execution,  etc.,  alleging  the  total  value  at 
$1,100.85,  and  demanding  possession  and  dam- 
ages. On  .Tune  4,  1804,  and  before  answer, 
the  plaintiff  filed  an  amended  petition,  mak- 
ing, as  new  parties  thereto,  W.  P.  Simpson,  .T. 
(".  Simpson,  and  W.  H.  Fallis,  In  addition  to  the 
defendant  Todd.  Todd  was  served  with  sum- 
mons to  answer  the  amended  iietltlon  in  liOgan 
county  on  .Tune  4,  l.SSH.  Faliis  and  .T.  C.  Slmii- 
son  were  served  in  Lincoln  county  on  June  0th. 
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W.  P.  Simpson  was  not  found.  The  amend- 
ed petition  alleged  generally  the  usual  grounds 
for  replevin,  describing  "the  stock  of  snoes 
more  particularly  described  In  the  original 
petition  herein  filed,"  which  was  referred  to 
for  greater  certainty  of  description.  It  was 
alleged  that  the  defendants  obtained  possession 
of  the  goods  in  question  by  fraud;  that  W.  P. 
Simpson  had  made  purchases  of  them  from  the 
plaintiff  company  in  the  city  of  St.  Louis,  by 
fraudulent  representations  of  his  worth  and 
business  standing,  upon  an  agreement  to  pay 
cash  therefor;  that  the  defendant  Todd  and 
the  other  defendants  conspired  with  the  said 
W.  P.  Simpson  to  procure  the  fraudulent  and 
wrongful  possession  of  the  stock  of  shoes,  ob- 
tained possession  thereof,  and  wrongfully 
smuggled  and  removed  them  to  a  remote  and 
out  of  the  way  village,  known  as  "Mission," 
In  the  county  of  Lincoln,  territory  of  Okla- 
homa. On  July  7,  1804,  the  defendant  Todd 
appeared  specially,  "for  the  purpose  only  of 
testing  the  jurisdiction  of  the  court,  and  moved 
to  quash  the  summons  and  service."  setting  up 
that  he  was  at  the  beginning  of  the  action  a 
resident  of  Logan  county,  never  a  resident  of 
Lincoln  county,  where  this  action  was  brought, 
and  never  had  service  of  summons  upon  him 
in  Lincoln  county,  but  was  sei-ved  with  copy 
of  the  summons  In  Logan  county,  and  sup- 
porting his  motion  by  athdavit.  A  demurrer 
to  the  amended  petition  was  filed  on  the  7th 
day  of  July,  by  W.  H.  FaUls,— that  it  did  not 
state  facts  sufHcient  to  constitute  a  cause  of 
action  as  to  him.  Thereafter,  and  on  the 
12th  day  of  November,  the  court  sustained  the 
demurrer,  and  granted  plaintiff  leave  to  amend 
his  petition  Instanter,  which  was  done.  And 
on  the  same  day  the  motion  of  the  defendant 
Todd  to  qua»h  the  service  was  overruled,  to 
which  the  defendant  excepted,  "and  defend- 
ants were  required  to  answer  within  thirty 
days  from  tliis  date."  Thereupon,  and  on  De- 
cember 10,  1894,  the  defendant  Todd  appeared 
generally  to  the  action,  and  answered,  denying 
the  allegations  of  the  amended  petition  con- 
cerning him,  except  the  allegation  that  at  the 
beginning  of  the  action  he  was  in  possession 
of  the  personal  property  In  question,  alleging 
that  he  was  tlie  legal  owner  thereof,  and  en- 
titled to  remain  in  posses.<<ion ;  that  the  goods 
had  been  wrongfully  and  unlawfully  seized 
and  taken  from  him  forcibly;  that  they  were 
reasonably  worth  the  sum  of  $960;  that  he 
had  been  damaged  to  the  extent  of  $.')00;  and 
prayed  for  Judgment.  On  April  24,  18i)5,  the 
defendant  Fallis  asked  for  and  obtained  judg- 
ment for  costs  uixin  the  pleadings,  the  plain- 
tiff excepting.  At  the  same  time,  the  defend- 
ant J.  C.  Simpson  ap))Gared  specially,  and 
moved  to  quash  the  service  upon  him,  show- 
ing, by  affidavit,  that  he  was  not  in  Okla- 
homa at  the  time  the  sheriff's  return  showetl 
that  he  was  in  Lincoln  county.  His  motion 
was  sustained,  plaintiff  excepting.  A  jury 
was  Inipnueled,  and  the  cau.se  proceeded  to 
trial.  After  oral  testimony  was  taken,  the 
writs,   return,   Invoice,   etc.,   were  offered   in 


evidence,  and  excluded  by  the  court,  the  plain- 
tiff excepting.  The  court  sustained  au  ob- 
jection of  the  defendant,  upon  the  ground  tliat 
"the  return  upon  its  face  does  not  show  that 
the  court,  at  the  time  the  return  puriwrts  to 
have  been  made,  had  Jurisdiction  of  the  de- 
fendant in  this  case,  or  that  the  defendant  was 
in  court  at  the  time,  and  the  return  upon  Its 
face  does  not  show  that  the  property  was  held 
by  the  sheriff  until  such  time  as  the  court 
should  obtain  jurisdiction  of  the  defendant  in 
this  case,  and  that  the  return  is  void  as  against 
the  defendant  W.  N.  Todd."  And  the  court 
excluded  all  testimony  except  as  to  the  value 
of  the  goods  in  question,  and  "directed  the 
jury  to  return  a  verdict  for  defendant,"  fixing 
the  value  of  the  goods  at  $900,  and  damages 
for  the  unlawful  detention  thereof  at  $84.75, 
which  direction  was  at  the  time  excepted  to 
by  the  plaintiff.  Many  assignments  of  error 
were  made,  including:  (1)  ^ttot  In  sustain- 
ing the  motion  of  the  defendant  Todd  to  quash 
the  service,  February  10th;  (8)  In  sustaining  the 
objection  of  the  defendant  to  the  Introduction 
of  any  evidence  of  the  writ  or  order  of  deliv- 
ery In  replevin,  and  the  officer's  return  there- 
to, and  the  invoice;  (9)  in  holding  that,  at  the 
time  the  return  purports  to  have  been  made, 
the  court  had  no  Jurisdiction  of  the  defendant 
Todd;  (10)  in  holding  that  the  return  does 
not  show  at  the  time  It  was  made  that  the  de- 
fendant was  In  court;  (17)  in  sustaining  the 
objection  of  the  defendant  to  the  further  Intro- 
duction of  testimony,  except  as  to  the  ques- 
tion of  the  value  of  the  property;  (21)  in  sus- 
taining the  objection  of  the  defendant  to  com- 
petent testimony  as  to  J.  C.  Simpson  having 
charge  of  the  goods  for  the  defendant  W.  N. 
Todd,  and  as  to  visits  of  Todd  to  the  place 
where  the  goods  were  in  charge  of  the  defend- 
ant J.  C.  Simpson;  (25)  In  directing  the  Jury 
to  return  a  verdict  for  the  defendants. 

L.  E.  Payne,  T.  G.  Chambers,  and  H.  H. 
Howard,  for  plaintiff  In  error.  Keaton  & 
Cotteral,  for  defendant  In  error. 

McATEK,  J.  (after  stating  the  facts).  It 
is  contended  by  the  defendant  in  error  that 
Inasmuch  as  the  action  was  begun  December 
18,  1893,  and  that  the  defendant  Todd  was 
not  a  resident  and  not  found  in  Lincoln  coun- 
ty, where  the  action  was  begun,  but  was 
found  by  the  sheriff  in  Logan  county,  and 
Inasmuch  as  no  other  service  was  had  upon 
the  defendant  Todd  until  the  9th  day  of 
June,  1804,  and  no  endeavov  was  made  to 
procure  service,  or  to  follow  the  attempt  to 
procure  service  by  a  publication  or  service 
of  summons  within  60  days  after  such  at- 
tempt, the  action  was  never.  In  fact,  com- 
menced, and  that  the  proceeding  In  replevin 
was  therefore  void.  This  reasoning  was 
based  upon  the  provision  (Code  Civ.  Proc. 
art.  3,  §  20,  'Time  of  Commencing  Civil  Ac- 
tions") that  "an  action  shall  be  deemetl  com- 
menced, within  the  meaning  of  this  article, 
as  to  each  defendant,  at  the  date  the  sum- 
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mora  which  hi  wrred  npon  blm,  or  on  a  co- 
defendant,  who  la  a  Joint  contractor  or  other- 
wlae  united  In  Interest  with  him.    Where 
service  by  publication  la  proper,  the  action 
shall  be  deemed  commenced  at  the  date  of 
the  first  publication.     An  attempt  to  com- 
mence an  action  shall  be  deemed  equivalent 
to  the  commencement  thereof,   within   the 
meaning  of  this  article,  when  the  party  faith- 
fully, properly  and  diligently  endeavors  to 
procure  a  service;  but  such  attempt  must  be 
followed  by  first  publication,  or  service  of 
the  summons  within  sixty  days."     It  is  the 
contention  of  the  defendant  In  error  that  this 
section  of  the  statute  Is  applicable  in  an  ac- 
tion in  replevin,  and  that,  no  such  service  or 
attempted  service  or  publication  within  60 
days  from  the  filing  of  the  petition  having 
been  made,  the  action  was  never  "commen- 
ced."    The  section  referred  to  provides  that 
"an  action  shall  be  deemed  commenced,  with- 
in the  meaning  of  this  article,  as  to  each  de- 
fendant."   But  the  "article"  is  a  statute  of 
limitations,  enacted  for  the  purpose  of  con- 
stituting a  special  defense  and  bar  to  the 
action,  on  the  ground  of  lapse  of  time  be- 
tween the  Incurring  of  a  liability  and  the 
attempt  to  enforce  It  by  legal   proceeding, 
and  Its  provisions  are  expressly  limited,  by 
the  terms  of  the  section  Itself,  to  "the  mean- 
ing of  this  article."    The  statute  does  not 
apply  to  an  action  of  replevin,  unless  the  de- 
fendant should  be  here,  setting  up  the  stat- 
ute of  limitations  as  a  bar  to  recovery,  which 
is  not  the  case.     In  general,  a  "civil  action 
may  be  commenced  in  a  court  of  record,  by 
filing  In  the  office  of  the  clerk  of  the  proper 
court  a  petition  and  causing  a  summons  to 
be  Issued  thereon."     Id.  p.  771,  f  67.     And 
article  10  (Replevin  of  Property),  {  176,  p. 
788,  provides  that  "the  plaintiff,  in  an  action 
to  recover  the  possession  of  specific  person- 
al property,  may,  at  the  commencement  of 
the  suit  or  at  any  time  before  the  answer, 
claim  the  immediate  delivery  of  such  prop- 
erty as  provided  in  this  chapter."     The  peti- 
tion having  been  filed  and  the  summons  hav- 
ing been  issued  in  the  case,  the  action  was 
then  "commenced,"  and  the  plaintlfT  had  a 
right  to  then  "claim  the  immediate  delivery 
of  the  property,"  and  the  action  was  com- 
menced, although  the  plaintiff  did  not  follow 
up  his  endeavor  to  procure  service  by  the 
'*flrst  publication  or  a  service  of  summons 
within  sixty  days."     Dunlap  ▼.  McFarland, 
2S  Kan.  341.     Afterwards,  the  petition  hav- 
ing been  amended,  and  other  parties  having 
been  joined  in  the  action  as  defendants,  up- 
on whom  personal  service  was  sought  to  be 
procured  within  the  county  of  Lincoln,  while 
the  service  was  not  had  upon  the  defendant 
W.  P.  Simpson,  a  demurrer  was  sustained  in 
behalf  of  W.  H.   Faills,  and  a   motion   to 
quash  the  service  was  sustained  In  behalf  of 
J.  C.  Simpson,  which  was  yet  overruled  as 
to  the  defendant  W.  N.  Todd.     The  defend- 
ant Todd  had  his  option  at  that  time  of 
retiring  from  the  case,  and,  if  he  was  en- 


titled to  a  remedy,  to  pnrsne  It  In  another 
action  or  forum  against  the  plaintiff,  or  to 
appear  generally  to  the  action.  Having  de- 
termined to  appear  generally  and  to  answer 
as  he  did,  he  submitted  himself  to  the  jurla- 
dictlon  of  the  court.  Kennedy  v.  Beck,  IS 
Kan.  418;  Garr  t.  Huffman,  47  Kan.  188,  27 
Pac.  827. 

The  defendant,  by  his  answer,  avers  that 
be  was  in  the  lawful  possession  of  the  goods 
In  question,  and  remained  In  possession 
thereof.  Under  the  law  in  replevin,  this 
possession  Is  actual  possession,  in  person, 
and  he  ought  not,  in  Justice  and  equity,  to 
have  technical  points  or  irregularities  con- 
strued in  his  favor,  so  as  to  defeat  the  ac- 
tion upon  the  merits,  and  to  claim  to  be  legal- 
ly absent  from  the  county  for  the  purposes 
of  a  fair  trial  on  the  issues  involved,  while 
he  avers  in  his  answer,  which  is  sworn  to^ 
that  he  was  in  "legal  possession,"— that  la, 
actually  present,— as  required  by  law,  in  the 
county  of  Lincoln,  at  the  commencement  of 
this  action,  even  if  he  had  not  by  his  answer 
waived  them.  Wells,  Repl.  |  634.  It  Is  onr 
conclusion,  therefore,  that  In  the  district 
court,  after  the  defendant  Todd  answered  in 
the  manner  In  which  he  did,  accepting  the 
Jurisdiction,  and  by  his  answer  raising  the 
questions  of  the  right  of  lawful  possession 
of  the  goods  and  of  the  legal  ownership,  the 
case  should  have  been  heard  upon  Its  merits, 
as  raised  by  the  petition,  and  answer  of  the 
defendant  thereto,  and  that  the  attention  of 
the  Jury  should  not  have  been  confined  to 
the  ascertainment  of  the  value  of  the  goods 
and  the  assessment  of  damages  only,  and 
that  they  should  not  have  received  the  direc- 
tion to  fix  the  amount  of  recovery  In  behalf 
of  the  defendant,  and  to  fix  the  damages  at 
a  specific  sum.  The  case  Is  reversed  and  re- 
manded, in  accordance  with  these  views, 
with  direction  for  a  new  trial  upon  the  mer- 
its as  raised  by  the  pleadings.  All  the  Jus- 
tices concur,  except  DALE,  O.  J,  who  pre- 
sided l)eIow,  and  KEATON,  J„  who  was  of 
counsel. 

'  <S  OkL  tU) 

HARMON  V.  TERRITORT. 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1807.) 
Raps— BviDBNca— Complaint. 

1.  An  allegatioD  In  sn  indictment  for  rape 
which  charges  that  the  defendant  "feloniously 
made  an  assault  and  attempted  by  force,  threats, 
and  violence  to  hare  carnal  knonrledire  of  a 
female  without  her  consent,"  is  equivalent  to  a 
stntement  that  she  resisted,  and  under  such  an 
allegation  evidence  that  she  resisted  or  was  pre- 
vented from  resisting  is  admissible. 

2.  Evidence  is  inadmissible,  in  a  prosecution  for 
assault  with  intent  to  commit  rape,  of  tlie  par- 
ticulars of  tlie  complaint  made  by  the  prcsecutrix 
to  her  husband  some  hours  after  the  alleged  oom- 
mission  of  the  offense. 

(Syllabus  by  the  Coort.) 

Error  to  Payne  coimty  court. 
Henry  Harmon  was  convicted  of  rape^  and 
brings  error.    Reversed. 
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King  &.  Hatto.  for  plaintiff  in  error.    W.  B. 
WllUiuns,  for  the  Territory. 

McATBE,  J.  This  proceeding  was  prosecut- 
ed In  the  court  below  by  the  defendant  in  er- 
ror upon  an  indictment  which  charges  that  the 
plaintiff  In  error,  "in  the  county  of  Payne, 
and  territory  of  Oklahoma,  *  *  •  did  then 
and  there  unlawfully  and  feloniously  make  an 
assault  in  and  upon  one  D.  Y.,  a  woman,  with 
the  intent  then  and  there  upon  the  part  of  him, 
the  said  Henry  Harmon,  to  commit  the  of- 
fense of  rape  upon  the  said  D.  Y.  by  then  and 
there,  witliout  the  consent  of  the  said  D.  Y., 
attempting  by  force,  threats,  and  violence  to 
have  carnal  knowledge  of  her,  the  said  D.  Y.; 
the  said  D.  Y.  not  then  and  there  being  the 
wife  of  bim,  the  said  Henry  Harmon."  Upon 
this  Indictment  a  trial  was  bad,  and  the  Jury 
found  the  defendant  guilty  of  the  charge  con- 
tained in  the  Indictment  "of  an  assault  with 
Intent  to  commit  rape,"  whereupon  a  motion 
was  filed  by  the  defendant  In  arrest  of  judg- 
ment, which  alleged  that  (1)  "the  Indictment 
npon  which  the  defendant  was  tried  does  not 
state  facts  suttielcnt  to  constitute  the  offense 
of  which  he  was  convicted,"  and  "(2)  that  the 
indictment  does  not  state  facts  sufilcient  to 
constitute  a  public  offense,"  which  motion  was 
overruled;  and  the  defendant  tliereupon  filed 
bis  motion  for  a  new  trial,  alleging  that  "CJ) 
the  court  erred  in  admitting  evidence  on  bo- 
half  of  the  territory  over  tlie  objection  of  the 
defendant,"  and  "(6)  the  verdict  is  contrary  to 
law,"  which  motion  was  argued  to  the  court, 
and  overruled,  and  exception  saved.  Under 
chapter  20,  art.  2,  p.  104,  Sess.  Laws  1895,  it 
in  provided  that:  "Rape  Is  an  act  of  sesu.al 
Intercourse  accomplished  with  a  female  not 
the  wife  of  the  perpetrator,  under  either  of  the 
following  circumstances,"  etc.  This  indictment 
ieeks  to  charge  an  attempt  to  commit  rai)e  un- 
der the  third  subdivision  of  tills  section,  which 
provides  that:  "(3)  Where  she  resists,  but  her 
resistance  is  overcome  by  force  or  violence." 
We  are  of  the  opinion,  innsmuch  as  the  In- 
dictment charged  "that  the  defendant  then 
and  there  unlawfully  and  feloniously  made  an 
assault  in  and  upon  one  D.  Y.,  a  woman,  with 
the  Intent  then  and  there  upon  the  part  of 
him,  the  said  Henry  Harmon,  to  commit  the 
offense  of  rape  upon  the  said  D.  Y.  by  then 
and  tiicre,  witliout  tlie  consent  of  the  said 
D.  Y.,  nttempting  by  force,  threats,  and  vio- 
lence to  have  carn.nl  knowledge  of  her,  the 
said  D.  Y.;  the  snid  D.  Y.  not  being  the 
wife  of  hlin,  the  said  Henry  Iljirmon,"  that 
this  was  a  sufHcient  allegation  that  the  pros- 
ecutrl.K  reslsietl.  and  that  her  resistance  was 
overcome  by  force  or  violence.  Evidence 
of  such  resistance  was  admissible  under  tli!s 
allegation  of  the  indictment.  IVople  v.  Pa- 
checo.  70  Cal.  473,  11  Pac.  7C1.  The  evidence 
of  William  Y.,  the  husband  of  the  prosecutrix, 
was  admitted  over  the  objection  of  the  de- 
fendant, not  only  to  the  fact  that  upon  his 
coming  home  that  night  bis  wife  m.nde  com- 
plaint to  blm,  which  was  so  far  rii,'ht,  but  he 


was  also  permitted  to  state  to  the  Jury  what 
she  said  to  him.  This  testimony  of  the  m  Itnesa, 
Including  her  statements,  should  not  have  gone 
to  the  jury.  3  Greenl.  Ev.  213;  Rose.  Cr.  Ev. 
I  23;  2  Bish.  Cr.  Proc  903;  1  PhiL  Br.  184; 
KIrby  v.  Territory  (Ariz.)  28  Pac.  1134;  Peo- 
ple V.  Tiemey  (Cal.)  7  Pac.  37.  Upon  these 
grounds  the  case  should  be  reversed  and  re- 
manded for  further  proceedings.  It  la  so  or^ 
dered.  AH  the  ju.<«tlces  concur,  except  DALB, 
C  J.t  '^^0  presided  at  the  trial  below. 


TOUST  T.  WILLIS  et  aL 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

EXEMPTION'S  FROM   GABXISDMBNT. 

Debts  due  the  proprietor  and  keeper  of  a 
pnblic  hotel  for  bonralDg  aud  nccommodation  of 
gneRts  nre  in  no  sense  the  earnings  for  personal 
or  professioual  serTices  of  such  proprietor  or 
keei>cr,  and  are  not  exempt  from  KiLi'nisUiuent, 
under  the  provisions  of  subdivision  Iti,  i  1,  c.  34, 
St.  ]S!)3. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Payne  county. 

Action  by  Willis  and  others  against  John 
Youst.  From  a  judgment  refusing  to  dissolve 
a  garnishment  proceeding,  defendant  brings 
error.     Afiirmed. 

NelU  &  Clark  and  George  P.  Uhl.  for  plain- 
tiff In  error.  King  &  Uutto,  for  defeudunia 
in  error. 

TARSXRT,  J.  On  May  24.  1803,  the  de- 
fendnnis  In  errar  obtnluvd  a  judgment  against 
the  plaintiff  In  error  In  the  district  court  of 
Payne  county  for  tiie  sum  of  $221.27  and 
costs,  taxed  at  $144.45,  upon  which  execution 
was  issued,  and  duly  returned  nulla  bona. 
And  thereafter,  on  the  20th  day  of  January, 
180C,  and  tiie  3d  day  of  February,  18!it>,  said 
defendants  In  e:  .-or  filed  In  the  clerk's  ofQce  of 
said  court  their  aitidavita  for  orders  of  gsxnisli- 
ment  in  aid  of  said  judgment,  and  summonses 
were  duly  issued  against  divers  persons  there- 
in named  as  garnishees.  At  the  time  of  Is- 
suing said  summonses  in  garnishment,  and 
for  a  considerable  period  of  time  prior  there- 
to, the  plaintiff  In  error,  John  Youst,  was  the 
proprietor  and  keeper  of  a  certain  hotel  In 
Stillwater,  In  said  county,  and  was  engaged 
in  managing  and  conducting  said  hotel  in  the 
usual  and  ordinary  manner  and  course  of  such 
business,  entertaining  regular  boarders  and 
transient  guests.  The  garnishees  summoned, 
and  who  answered,  admitting  an  indebtedness 
from  them  to  the  said  John  Youst,  were 
bo-arders  or  guests  of  said  hotel.  Afterwards, 
at  the  April,  ISOO,  term  of  said  court,  plain- 
tiff In  error  filed  a  motion  in  said  cause  to 
dissolve  and  vacate  the  garnishment  proceed- 
ings on  the  grounds— First,  that  the  money 
owing  to  the  defendant  from  the  garnishees 
Is,  under  the  law  of  this  territory,  exempt 
from  garnishment;  second,  "because  the  mon- 
ey owing  to  tills  defendant  constitutes  the 
earnings  of  this  dcfcuUnut  within  less  tium 
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90  days  prior  to  the  20th  day  of  ;rantiai7> 
1886,  as  shown  by  afBdavits  A  and  B,  hereto 
attached  and  made  a  part  hereof."  And 
plaintiCF  Ui  error  filed  affidavits  In  said  court 
In  support  of  said  motion,  showing  that  the 
only  indebtedness  due  from  the  garnishees 
therein  to  said  plaintiff  In  error  was  for  board 
and  lodging  furnislied  by  said  plaintiff  In  er- 
ror at  his  said  hotel  to  said  gai-nlshees  with- 
in 00  days  prior  to  the  serv'lce  of  such  garaish- 
ment.  The  motion  to  dissolve  said  garnish- 
ment proceedings  was  by  the  court  overruled, 
to  which  action  of  the  court  plaintiff  in  error 
tic^ted.  and  has  appealed. 

The  only  question  presented  by  this  record 
is  whether  the  debts  due  from  boarders  and 
gnests  to  the  proprietor  of  an  hotel  are  ex- 
empt from  garnishment  for  the  satisfaction  of 
debts  due  and  owing  upon  judgments  by  him. 
Counsel  for  pUilntlff  In  error  with  great  force 
and  earnestness  contend  that  such  debts  are 
exempt  from  garnishment  by  virtue  of  the 
provisions  of  subdivision  16  of  section  1,  c. 
34,  of  the  Statutes  of  1893.  The  .said  section 
provides  that  "the  following  property  shall  be 
leserved  to  the  head  of  every  family  residing 
in  the  territory,  exempt  from  attachments  or 
exectitlon  and  every  species  of  forced  sale  for 
the  payment  of  debts";  and  said  subdivision 
16  reads,  "All  current  wages  and  earnings  for 
personal  or  professional  services  earned  with- 
in the  last  ninety  days."  It  Is  under  this 
provision  that  counsel  contend  that  the  ex- 
emption Is  to  be  found,  but  we  are  not  pre- 
pared to  assent  to  the  proposition  of  counsel 
that  debts  due  for  board  or  accommodations 
In  a  public  hotel  are  in  any  sense  the  personal 
or  professional  earnings  of  the  owner  or  pro- 
prietor of  such  hotel.  We  are  not  cited  to  any 
authority  that  holds  that  hotel  keeping  can  be 
legally  classed  among  the  professions,  and 
common  experience  will  demonstrate  that 
though  the  personal  services  of  the  landlord 
may,  and,  alas!  too  frequently  do,  comprise 
the  greater  part  of  the  consideration  which  a 
guest  receives  for  his  money  paid,  such  con- 
sideration may  in  fact  be  wholly  Inadequate. 
The  Judgment  of  the  court  below  is  affirmed. 
The  other  judges  concur,  except  DALE,  0.  J., 
not  sitting. 


PATSWALD  V.  UNITED  STATES. 
^.Supreme  Court  of  Oidahoma.     Feb.  12,  1897.) 

ISDICTMENT —  DBMt'KKEK— GUAND  JOKT— OkGANI- 

ZATios— Chasgb  OP  Venue- Appeai^-Rbcokd. 

1.  A  demurrer  to  an  indictment  goes  only  to 
the  suffldcncy  thereof  and  of  tlie  averments 
therein,  and  not  to  questions  affecting  the  regu- 
larity or  legality  of  the  organization  of  the  grand 
jury  that  returns  it. 

2.  By  section  5110,  St.  1893,  as  amended  by 
Sess.  Laws  1895,  p.  10(i,  after  an  indictment  has 
been  returned,  questions  attecting  the  regularity 
of  the  drawing,  summoning,  or  impaneling  of  the 
£iand  jury  most  be  raised  and  presented  by  a 
motion  to  set  nsido  the  indictment;  but  by  sec- 
tion 5111,  St.  1893,  as  amended  by  Sess.  Laws 
1895,  p.  197,  such  questions  may  be  raised  and 
presented  upon  a  motion  for  new  trial,  where  it 


is  shown  that  the  facts  tipoo  which  objections 
are  based  were  not  known  to  the  defendant  or 
his  counsel  until  after  the  jury  was  sworn  for  the 
trial  of  the  cause. 

3.  By  section  5138,  St.  1893,  as  amended  by 
Sess.  Laws  1895,  p.  187,  where  the  offense  char- 
ged in  the  indictment  is  punishable  with  confine- 
ment in  and  for  a  term  less  than  life  in  the  ter- 
ritorial prison,  and  an  application  is  made  for  a 
change  of  venue,  supported  by  the  affidavit  of 
the  accused,  and  corroborated  by  five  disinter- 
ested persons,  that  a  fair  and  impartial  trial  can- 
not be  had  in  the  county  where  the  indictment 
was  returned,  the  awarding  or  refusing  of  such 
change  of  venue  is  witliin  the  discretion  of  the 
court,  and  the  action  of  the  court  in  awarding 
or  refusing  such  change  will  not  he  reversed  un- 
less where  an  abuse  of  such  discretion  is  shown 
by  the  record. 

4.  Where  facts  dehors  the  proceedings  In  the 
trial  of  a  criminal  cause,  and  which  may  affect 
the  regularity  of  such  proceedings,  occur,  such 
facta  must  be  presented  to  the  court  by  motion, 
and  must  be  supported  by  competent  evidence, 
and  the  evidence  as  well  as  the  motion  must  be 
incorporated  in  the  record,  or  the  action  of  the 
trial  court  in  relation  thereto  cannot  be  reviewed 
on  appeal. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  county. 
Albert  W.  Patswald  was  convicted  of  per- 
jury, and  brings  error.    AflSrmed. 

John  II.  Pitzer  and  T.  6.  Chambers  (Dille  & 
Burford  with  them  on  briefs),  for  plaintiff  In 
error.  C.  R.  Brooks,  U.  S.  Atty.,  and  Thos.  V. 
McMechan,  Asst.  U.  S.  Atty. 

TARSNEY,  J.  The  defendant,  Albert  W. 
Patswald,  was  indicted,  tried,  and  convicted 
in  the  district  court  for  Oklahoma  county,  sit- 
ting with  the  powers  and  jurisdiction  of  a 
United  States  district  and  circuit  court,  for 
the  crime  of  perjury,  and  sentenced  to  the 
penitentiary  for  a  term  of  three  years,  and  to 
pay  a  fine  of  $1  and  the  costs  of  prosecution, 
taxed  at  ?2,416.15.  Prom  this  judgment  he 
appeals,  assigning  as  error  the  action  of  the 
trial  court  In  overruling  his  demurrer  to  the 
indictment,  in  overriding  a  motion  for  change 
of  venue,  in  overruling  a  motion  to  discharge 
the  jury  after  they  had  been  sworn  and  pend- 
ing the  trial,  and  in  overruling  his  motions 
for  a  new  trial  and  In  arrest  of  judgment. 

The  demurrer  to  the  indictment  was  proper- 
ly overruled.  It  set  forth  at  length,  and  with 
sufficient  clearness  and  certainty,  all  the  mat- 
ters and  facts  necessary  to  be  alleged  to  fully 
meet  the  requirements  of  the  statute,  and  with 
the  necessary  averments  to  charge  the  crime 
of  perjury.  It  alleged  with  great  clearness 
and  with  proper  averments  as  to  date  the 
pendency  of  a  certain  contest  and  cause  in  the 
United  States  land  office  at  Oklahoma  City; 
that  the  register  and  receiver  of  said  land 
office  had  jurisdiction  to  hear  and  determine 
said  cause;  that  In  the  trial  of  said  cause  It 
became  and  was  material  to  establish  and 
prove  certain  facts;  that  said  Patswald  was 
a  party  to  said  cause;  that  he  was  duly  sworn 
as  a  witness  to  testify  the  truth  In  said  cause; 
that  the  oath  was  administered  by  one  D.  D. 
Leach,  who  was  register  of  said  land  office, 
before  whom  said  cause  was  being  tried;  that 
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t^ald  Leach  -was  an  officer  then  and  there  being 
nuthorlzed  to  administer  said  oath.  The  In- 
dictment further  sets  forth  with  clearness  the 
testimony  given  by  said  witness  in  said  cause, 
states  clearly  the  materiality  to  the  issue,  and 
by  proper  averments  negatives  the  truth  of 
such  testimony,  and  alleges  its  falsity.  The 
Indictment  was  not  subject  to  objection  as 
being  IndeHulte,  uncertain,  or  misleading,  nor 
as  charging  several  offenses.  The  third 
ground  of  the  demurrer,  "that  the  organization 
of  the  grand  jury  returning  the  Indictment 
was  iiTegular  and  void,"  cannot  be  raised  by  or 
considered  upon  a  demurrer.  The  demurrer 
goes  to  the  indictment,  and  the  sufficiency  of 
its  averments,  and  not  to  the  organization  of 
the  grand  Jury  that  presented  It.  Such  ques- 
tion must  first  be  raised  by  a  motion  to  set 
aside  the  Indictment.  Section  5110,  St.  1893, 
as  amended  by  Sess.  Laws  1895,  p.  196.  If  a 
motion  to  set  aside  the  indictment  be  not 
made,  the  defendant  may  present  objections  to 
the  drawing  or  impaneling  of  the  grand  jtuy, 
and  such  objections  may  be  shown  as  grounds 
for  a  new  trial,  and  upon  a  motion  for  a  new 
trial  When  a  showing  Is  made  that  those  facts 
were  not  l^nown  to  the  defendant  or  his  coun- 
sel until  after  the  Juiy  was  sworn  for  the 
trial  of  the  cause.  Section  5111,  St.  1893,  as 
amended  by  Sess.  Laws  1895,  p.  197.  There 
Is  nothing  in  this  record  to  show  how  the 
grand  Jury  was  drawn  and  Impaneled,  and  no 
motion  to  set  aside  the  Indictment  was  made, 
and  nothing  relating  to  the  organization  of 
the  grand  jury  was  made  a  ground  In  the  mo- 
tion for  a  new  trial.  The  Indictment  must, 
therefore,  be  held  to  be  good. 

2.  The  objection  to  the  action  of  the  court 
In  overruling  a  motion  for  change  of  venue 
In  the  cause  cannot  be  sustained.  The  appli- 
cation for  a  change  of  venue,  based  upon  the 
grounds  that  the  defendant  could  not  have  a 
fair  find  impartial  trial  in  the  county  where 
the  cause  was  pending  becatise  of  the  bias  and 
l)rejudlce  of  the  iieople  of  said  county  against 
him,  was  supported  by  his  own  affidavit  and 
the  affidavits  of  five  others,  residents  of  said 
county,  who  upon  belief  swore  that  defendant 
could  not  have  a  fair  trial  in  said  county  be- 
cause of  the  bias  and  the  prejudice  of  the 
people  thereof  against  said  defendant  and  his 
defense  In  said  action.  Affidavits  were  filed 
In  opposition  to  the  application  for  a  change  of 
venue,  made  by  2C  citizens  of  said  county, 
who  swore  that  they  knew  of  no  reason  why 
said  defendant  could  not  have  and  obtain  a 
fair  and  impartial  trial  in  said  county,  and 
who  knew  of  no  prejudice  against  him  on  tlie 
part  of  the  people  of  said  county.  Section 
5138,  St.  1803,  as  amended  by  Se.ss.  I^ws  1895, 
p.  197,  provides:  "Sei-ond.  If  the  off ense  cliar- 
ged  In  the  Indictment,  be  punishable  with  con- 
finement in  and  for  a  term  less  than  life.  In 
the  territorial  prison,  and  It  be  shown  to  the 
court,  by  affidavit  of  the  accused  corroborat- 
ed by  five  disinterested  persons,  that  a  fair 
and  impartial  trial  cannot  be  had  in  such  coun- 
ty, the  court  may.  In  its  discretion,  award  or 


refuse  the  same;  the  order  shall  be  review-; 
able  on  appeal."  This  statute  leaves  the  grant- 
ing of  changes  of  venue  in  the  cases  embraced 
in  it  to  the  discretion  of  the  court,  and  the 
court  would  have  the  right,  In  the  exercise  of 
that  discretion,  to  refuse  a  change  of  venue 
where  no  counter  affidavits  had  been  filed,  and 
where  no  showing  was  made  other  than  by 
affidavits  in  favor  of  the  application.  This 
court,  although  it  may  review  the  action  of 
the  court  below,  cannot  reverse  such  action, 
unless  we  can  say  tliat  tliere  has  been  an 
abuse  of  such  discretion.  As  the  record  In 
this  cause  presents  the  question,  six  persons 
have  sworn  that  the  defendant,  by  reason  of 
bias  and  prejudice,  could  not  have  a  fair  and 
Impartial  trial;  and  twenty-six  other  persons 
have  sworn  that  no  such  bias  or  prejudice  ex- 
isted, and  tliat  the  defendant  could  have  a  fair 
and  Impartial  trial.  We  cannot  reasonably  be, 
expected  to  hold  that  the  action  of  the  court 
below  In  refusing  the  application  for  change 
of  venue  was  an  abu.se  of  its  discretion  which 
would  wari'ant  a  reversal. 

3.  On  the  13th  day  of  December,  1895,  a  jury 
was  Impaneled  and  sworn  to  try  the  cause, 
and  the  trial  proceeded  from  day  to  day  there- 
after until  the  17th  day  of  said  month,  when. 
In  the  progress  thert'of,  the  following  motion 
was  made  by  counsel  tor  the  defendant: 
"Comes  now  the  defendant,  and  moves  the 
court  to  discharge  him,  for  the  rea.son  that  the 
court  has  no  Jurisdiction  to  proceed  further 
in  the  trial  of  this  case,  because  of  the  fact 
that  a  session  or  regular  term  of  said  court 
had  been  held  in  another  county  within  the 
Jurisdiction  of  this  district,  InteiTening  the 
time  between  yesterday  morning  at  eleven 
o'clock  and  this  time."  And  the  following 
colloquy  occurred:  "By  Judge  Pltzer  (wun- 
sel  for  defendant):  We  have  some  authori- 
ties. By  the  Court:  I  don't  care  to  hear  them. 
The  motion  is  overruled.  By  T.  (}.  Cliamt>«r8 
(of  counsel  for  defendant):  We  would  like 
to  have  the  record  show  that  there  was  a 
term  of  court  hold  in  I'ottawatomie  county. 
By  Judge  PItzer:  I  desire  to  have  the  rec- 
ord taken  down  on  the  refu.<al  of  the  court  to 
hear  authorities  and  the  overruling  of  the  mo- 
tion of  tlie  defendant.  By  the  Court:  Pro- 
ceed with  the  examination."  The  action  of 
the  court  in  overruling  said  motion  is  a.>isign- 
ed  as  eiTor.  Wlmtevcr  might  be  the  force  of 
the  propo.sltlon  which  defendant  sought  to  pre- 
sent and  save  by  his  motion,  we  cannot  imiss 
uiK)u  the  same,  because  it  Is  not  i)n)perly 
s.aved  or  presented  In  the  record.  If  such  mo- 
tion was  prcdicateti  upon  facts  deliors  tlic  pro- 
cetHlings  In  the  trial  of  the  cause,  which  facts 
would  sliow  that  sonietlilng  had  Intervened, 
pending  the  pro;:ress  of  the  trial,  whicij  de- 
prived the  court  of  jurisdiction  to  pr(K'ee<l  fur- 
ther therein,  such  facts  should  have  been  pre- 
sented in  sujiiwrt  of  said  motion,  and  pre- 
Rer\'ed  In  the  record,  that  we  might  determine 
their  sufficiency.  The  allegation  In  the  mo- 
ion  that  "a  session  or  regular  term  of  .said 
court  had  been  held  In  another  county  within 
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tbe  lorlsdlctlon  of  tids  district  Intervening  the 
time  between  yesterday  morning  at  eleven 
o'clock  and  this  time,"  was  not  supported  by 
any  autbenticated  copy  of  tlie  record  or  any 
procaedings  of  said  court  tield  In  any  other 
county,  nor  by  any  certificate  as  to  such  facts, 
nor  by  any  affidavit  to  establish  such  facts, 
and  there  Is  nothing  in  the  record  for  us  to 
consider  which  in  any  manner  tends  to  show 
that  the  action  of  the  court  below  was  erro- 
neous. 

4.  The  fourth  ground  of  defendant's  mo- 
tion for  a  new  trial  for  the  overruling  of 
which  error  is  assigned  was  as  follows:  "That 
the  defendant  herein  was  tried  before  an  In- 
competent and  disqualified  Jury,  in  this,  to 
wit:  That  one  of  the  jury  was  a  partisan, 
and  actively  participant  In  the  securing  of 
counter  affidavits  in  the  matter  of  the  appli- 
cation for  a  change  of  venue  herein."  In  sup- 
port of  this  ground  of  the  motion  for  a  new 
trial  defendant  filed  and  presented  an  at&- 
davit  of  one  F.  E.  Sutton  to  the  effect  that  he 
was  acquainted  with  one  N.  O.  Taylor,  who 
sat  as  a  juror  In  the  trial  of  said  cause,  and 
tluit  during  the  time  pending  the  application 
for  a  change  of  venue,  and  l>efore  the  trial  of 
the  cause,  said  Taylor  assisted  In  circulating 
counter  affidavits  and  petitions  to  be  presented 
to  the  court  for  the  purpose  of  resisting  the  ap- 
plication for  a  change  of  venue.  If  a  person 
called  as  a  juror  be  disqualified  by  reason  of 
bias  and  prejudice,  such  disqualification  should 
be  presented  to  the  court  by  a  challenge  of 
the  juror,  and  not  by  motion  for  a  new  trial. 
But,  waiving  the  question  of  the  manner  in 
which  the  disqualification  of  the  juror  was 
sought  to  be  presented  in  this  case,  does  the 
record  show  anything  which  renders  him  dis- 
qualified ?  The  only  ground  on  which  his  dis- 
qualification was  claimed  is  that  prior  to  the 
trial,  or  his  being  summoned  as  a  juror,  ho 
had  procured  atiidarits  to  be  made  that  there 
was  no  such  bias  or  prejudice  existing  in  the 
minds  of  the  people  of  Oklahoma  county  that 
would  preclude  the  defendant  from  having  a 
fair  trial  therein.  We  do  not  think  this  even 
tends  to  show  him  to  have  had  such  bias  or 
prejudice  against  the  defendant  as  would  dis- 
qualify htm  as  a  juror,  or  as  tending  to  show 
that  he  had  any  bias  or  prejudice  against  the 
defendant.  The  affidavits  which  it  Is  alleged 
he  assisted  In  procuring  were  to  the  effect  that 
no  bias  or  prejudice  existed  such  as  would 
preclude  the  defendant  from  having  a  fair 
trial  In  the  county,  and,  if  It  did  uot  exist  In 
the  county,  it  could  uot  have  existed  in  the 
mind  of  the  particular  juror. 

5.  The  defendant,  as  one  of  the  grounds  up- 
cn  which  his  motion  in  arrest  of  judgment  In 
this  cause  was  based,  alleged  In  said  motion 
that  "on  the  21st  day  of  December  the  Judge 
of  this  court,  as  the  presiding  Judge  In  this 
case,  went  to  Cleveland  county,  and  held  a 
itesslon  of  court,  and  returned  and  resumed  the 
trial  of  tlUs  case,— all  over  the  objection  of 
this  defendant;  tliat  said  court  in  Cleveland 
rcunty  was  held  as  shown  by  exhibit  hereto 


attached,  and  made  a  part  of  this  notion." 
Exhibit  A,  attached  thereto,  was  as  follows: 
"December  Zi,  1896.  Court  convened  pursu- 
ant to  adjournment.  Present  and  presiding, 
the  Honorable  Henry  W.  Scott,  Judge,  W.  H. 
Ebey,  Clerk,  by  Deputy  V.  S.  Marshal,  by 
deputy  and  sheriff,  at  three  o'clock  p.  m."  To 
which  was  attached  a  certificate,  as  follows: 
"I,  W.  H.  Ebey,  district  clerk  in  and  for  Cleve- 
land county,  territory  of  Oklahoma,  do  here- 
by certify  that  the  above  Is  a  true  and  correct 
copy  of  the  record  of  opening  court  on  the 
date  aforesaid.  [Signed]  W.  H.  Ebey,  Clerk, 
by  Tressa  Meek,  Deputy.  [Seal.]"  No  other 
or  further  proof  was  offered  by  the  defendant 
in  support  of  the  matter  set  up  In  said  motion. 
It  will  be  noticed  that  the  allegation  In  the 
motion  states  that  "on  the  21st  day  of  De- 
cember" the  judge  went  to  Cleveland  county, 
and  held  a  session  of  court,  and  returned  and 
resumed  the  trial  of  this  defendant,  while  the 
exhibit  offered  in  support  thereof  shows 
whatever  action  It  purports  to  show  occurred 
on  "December  24,  1890";  but  the  Journal  en- 
try found  in  the  record  conclusively  shows  the 
court  engaged  In  tlie  trial  of  this  cause  on 
the  "21st  day  of  December,  1895,"  both  in  the 
forenoon  and  in  the  aftei-noon;  that  on  said 
day,  and  all  of  said  day,  the  cause  was  being 
argued  by  counsel  to  the  Jury,  and  the  charge 
of  the  court  was  given  to  the  juiy,  and  they 
retired  to  deliberate  of  their  verdict.  The  mo- 
tion alleges  the  j^'lge  to  have  been  absent 
from  tiie  county  ou  the  "21st  day  of  Decem- 
ber, 181)5,"  on  a  day  when  the  journal  shows 
conclusively  that  he  was  not  absent;  and  the 
exhibit  in  support  of  the  motion  shows  ills 
presence  In  Cleveland  county  on  the  "21th  day 
of  December,  1896,"— more  than  eight  months 
after  this  cause  was  filed  In  this  court.  It 
would  seem  that,  if  the  liberty  of  the  defend- 
ant was  a  matter  of  any  Importance,  or  that 
the  objection  to  the  proceedings  of  the  court 
on  the  trial  were  deemed  by  those  who  made 
and  presented  such  objections  to  be  meri- 
torious, and  deserving  the  consideration  of 
this  court,  there  would  not  have  t>een  that 
gross  carelessness  in  the  preparation,  exam- 
ination, and  certification  of  the  record  that 
manifestly  appears  therefrom.  It  is  a  rule 
as  old  as  the  law  Itself  that  tbe  proceedings  of 
a  court  of  record  must  be  presumed  to  be  reg- 
ular and  valid  unless  tbe  contrary  appears 
from  the  properly  authenticated  record  of  such 
proceedings.  If  we  were  permitted  to  pre- 
sume that  "December  24"  was  a  clerical  er 
ror,  and  meant.  In  said  exhibit,  "December 
21"  (as  we  do  presume  that  "181)0"  was  intend- 
ed for  "1895"),  which  we  are  not,  because  as 
to  said  "December  24"  there  Is  no  impossibil- 
ity or  apparent  ambiguity,  then  we  are  eon- 
fronted  with  the  fact  that  there  Is  no  cer- 
tificate. Indorsements,  or  file  marks  thereon 
which  Indicate  that  It  was  ever'  presented  Id 
court  attached  to  said  motion,  or  read  or  con- 
sidered on  the  hearing  thereof.  But,  Inde- 
pendent of  these  objections,  and  treating. and 
considering  the  said  exhibit  as  though  it  had  . 
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been  nttached  to  said  motion,  and  read  and 
considered  by  tlie  court,  we  must  liold  that  it 
(loos  not  prove  or  establish  the  fact  contended 
for  by  counsel  for  defendant,  namely,  that  aft- 
er the  cause  of  defendant  had  been  submitted 
to  the  Jury,  and  while  they  were  deliberating 
of  and  concerning  their  verdict,  the  judge  of 
the  court  left  the  county  of  Oklahoma,  and 
went  to  Cleveland  county,  and  there  held  a 
session  of  the  district  court  for  tliat  county. 
This  exhibit  is  not  an  authenticated  copy  of 
the  record  and  proceedings  of  any  court.  It 
does  not  purport  to  be  taiieu  from  the  journal 
of  tlie  proceedings  of  the  district  court  of  the 
Third  judicial  district  sitting  In  and  for  the 
county  of  Cleveland.  It  does  not  purport  to 
be  certified  to  by  the  clerk  of  the  district  coxvrt 
of  the  Third  Judicial  district.  It  does  not  bear, 
and  is  not  attested  with,  tlie  seal  of  any  court, 
nor  is  there  any  certificate  or  words  to  Indicate 
that  the  word  "Seal"  written  thereon  was  In- 
tended to  represent  the  seal  of  the  district 
court  of  the  Third  judicial  district  in  and  for 
Cleveland  county.  We  must  therefore  hold 
that  there  was  no  sufficient  proof  to  estab- 
lish the  fact  set  up  in  said  motion  in  arrest  of 
judgment,  and  that,  therefore,  the  question 
therein  raised  Is  not  before  us  for  considera- 
tion. Tliere  appearing  no  substantial  error 
prejudicial  to  the  defendant  in  this  record,  the 
judgment  of  the  court  below  must  be  nttlnned. 
It  is  so  ordered.    The  other  judges  concur. 


TEURITORT  ex  rol.  MII.IJOU  v.  HKWITT, 

Treasurer  of  Bonn!  of  K<lu<.-«tion. 
(Supreme  Court  of  Oklahoma.  Fub.  12,  1807.) 
Maxdamus  to  Public  Offkek— Rkmkdy  at  Law. 
This  case  is  lieard  ni)on  the  petition  and  an- 
swer, which  show  that  money  i»  now  in  the  ha  mis 
of  tlie  respondent,  who  is  tlio  troasuror  of  the 
board  of  education  of  the  city  of  Gntlirie.  and 
that  it  is  cither  now  d<ie  to  tlie  relator  or  to  other 
persons,  who,  like  him.  hold  warrants  from  the 
board  of  education  ujion  the  said  treasurer,  di- 
r<"ctod  to  tlie  district  fund,  and  that  the  troiisiirer 
refuses  to  pay  so  much  of  such  fund  to  tlio  re- 
lator as  will  satisfy  the  warrant  hold  by  liini. 
llrhl,  there  is  in  tliis  case  a  plain  and  adwiimte 
remedy  at  law  in  behalf  of  the  rolalor  UKiiinst  tlie 
treasurer  on  his  liond,  and  his  action  should  lie 
at  law,  even  if  there  was  no  contention  as  to 
whether  the  money  in  the  hands  of  tlie  treasnrer 
is  due  to  the  relator,  or  to  other  holders  of  similar 
warrants. 

(Syllabus  by  the  Court.1 

Application  by  the  territory  on  the  relation 
of  H.  L.  Miller  against  F.  W.  Hewitt,  treas- 
urer of  the  board  of  education  of  the  city  of 
Guthrie,  Logan  county,  Okl.  T.    Refused. 

Green  &  Strang,  for  relator.  Asp,  Shartel 
&  Cottlngbam,  for  respondent. 

McATEE,  J.  This  Is  an  original  applica- 
tion in  this  court  for  a  peremptory  writ  of 
mandamus,  and  is  presented  upon  the  peti- 
tion and  answer,  both  of  which  are  sworn  to. 
The  petition  avers  the  ineonioration  of  the 
board  of  education  of  the  city  of  Guthrie, 
and  that  the  defendant  is  the  duly  elected 


and  qualified  treasttrer  of  that  board.  That 
on  the  6th  day  of  November,  1805.  the  board 
of  education  made  and  delivered  its  warrant 
No.  2,  series  2,  for  the  sum  of  $1.">.20,  for 
services  to  the  board  of  education,  and  that 
the  relator  owns  this  warrant  by  assignment 
for  value,  and  tliat  it  was  drawn  on  the  dis- 
trict fund  of  the  board  of  education  In  the 
hands  of  the  respondent.  That  It  was  duly 
l)rosentcd  for  payment  on  the  flth  day  of 
November,  and  payment  refused  by  the  re- 
8ix>ndeut,  and  by  him  indorsed  as  follows: 
"Nov.  6,  189.5.  Presented  for  payment,  and 
not  paid  for  want  of  funds.  F.  W.  Hew- 
itt, Treasurer."  That  there  were  In  the 
hands  of  the  respondent  at  that  time  district 
funds  of  the  board  In  the  sum  of  $3,33.5. 
Tliat  the  watrant  was  legally  and  properly 
Issued,  and  that  It  was  the  duty  of  the  re- 
spondent to  have  paid  the  same.  In  his  an- 
swer, the  respondent,  after  denying  g^'uerally 
the  allegations  of  plaintllT's  petition,  and 
demanding  a  jury  for  tijc  trial  of  the  issues 
of  fact  raised  In  the  pleadings,  avers  that: 
"On  the  date  of  the  registration  of  the  war- 
rant sued  upon  there  were  outstanding  and 
registered  warrants  which  had  been  pre- 
sented and  registered  for  want  of  funds, 
I  nlmnt  the  sum  of  $32,200;  that  of  this  sum 
?21,()00  had  been  funded  by  the  district  court 
upon  the  application  of  the  board  of  educa- 
tion of  the  city  of  Guthrie,  but  at  the  time  of 
tlie  funding  of  said  indebK'dness  there  were 
warrants  outstanding  and  unpaid  which  had 
been  duly  registered  ui)on  his  warrant  regis- 
ter as  such  treasurer,  amouuting  to  the  sum 
of  $0,200,  left  unprovided  for  In  the  said 
funding,  and  thereafter  to  be  provided  for, 
as  stated  to  the  district  court  by  the  board 
of  education  in  its  petition  for  said  funding, 
by  'money  then  in  the  treasury  and  In  the 
county  treasury,  and  from  the  proceetls  of 
collections  of  delinquent  taxes  and  other 
available  funds  in  the  treasury,  or  soon  to  be 
received  by  this  respondent,'  but  that  said 
Indebtedness,  although  represented  by  war- 
rants allowed  by  the  board  of  education,  and 
ordered  to  lie  paid  and  registered  as  provided 
by  tlie  statute,  still  remains  unpaid,  and  Is- 
prior  in  point  of  time  to  the  warrant  sued 
upon,  and  that  the  holdera  of  that  prior  war- 
rant indebtedness  are  demanding  payment 
from  this  respondent  to  the  extent  of  the- 
money  now  in  his  hands."  The  respondent 
also  alleges  that  an  action  has  lieen  brought 
by  him  In  the  district  court  of  Logan  county 
In  the  nature  of  an  Interplea,  In  which  hft 
seeks  to  compel  the  holders  of  the  prior  in- 
debtedness and  the  holder  of  the  present 
warrant  to  come  into  court,  and  have  their 
priorities  determined. 

It  Is  contended  by  the  respondent  upon  this, 
state  of  facts  that  mandamus  will  not  He, 
Inasmuch  as  the  respondent,  if  he  should  pay 
the  warrant  sued  upon  here,  may  hereafter 
be  liable  for  the  payment  thereof  In  the  ac- 
tion now  pending,  by  way  of  Interplea,  or  In 
some  other  proceeding,  to  those  who  hold  the 


Digitized  by  VjODVltr 


Okl.) 


SMITH  V.  BAKEB. 


61 


prior  warrants;  and  be  asserts  that  upon  tbe 
admitted  facts  In  ttiU  case  this  court  will 
not  enforce  ttie  performance  of  the  duty  here 
sought  to  be  charged  upon  him,  and  In  fact 
no  such  duty  exists  as  can  be  enforced  by 
mandamus.  It  Is  provided  In  the  C!ode  of 
a?U  Procedure  (section  4596,  p.  883,  of  the 
Statutes  of  Oklahoma,  1893)  that:  "This 
writ  may  not  be  Issued  in  any  case  where 
there  is  a  plain  and  adequate  remedy  in  the 
ordinary  course  of  the  law."  It  was  said  In 
State  V.  McCriilus,  4  Kan.  250,  that:  "The 
facts  show  that  the  mouey  is  now  in  the 
hands  of  the  treasurer,  that  It  is  due  to  the 
relator,  and  that  he  refuses  to  pay  It  over. 
Is  there  not  a  plain  and  adequate  remedy  in 
the  ordinary  course  of  law?  An  action 
against  the  treasurer  on  his  bond  is  as  plain 
a  remedy  as  a  suit  upon  a  note  against  a  de- 
linquent debtor;  and  if,  as  was  suggested 
by  the  counsel  on  both  sides,  the  question  of 
the  validity  of  the  bond  is  to  be  raised,  such 
an  action  is  a  more  appropriate  one  to  try 
the  question  than  is  afforded  by  this  writ." 
And  it  was  held  In  State  v.  Bridgman,  8  Kan. 
459,  that:  "Where  the  relator  holds  evidence 
of  Indebtedness  of  the  county,  and  a  fund 
has  been  provided,  and  placed  In  the  hands 
of  the  county  treasurer,  to  pay  off  said  in- 
debtedness, held,  that  there  was  a  plain  and 
adequate  remedy  by  suit  on  the  treasurer's 
bond,  and  that  a  writ  of  mandamus  will  not 
be  allowed  to  compel  the  treasurer  to  pay 
the  claims  of  relator."  To  the  same  effect  is 
Bylngton  v.  Hamilton,  87  Kan.  759,  16  Pac. 
54.  In  the  case  now  under  consideration,  in 
which  there  is  a  conflict  between  the  claims 
sned  upon  here  and  other  claimants  for  the 
same  fund  in  the  hands  of  the  respondent, 
the  reason  exists  with  still  greater  force  that 
the  relator  should  be  remitted  to  his  remedy 
at  law.  The  application  for  the  writ  there- 
fore will  be  refused.    All  the  justices  concur. 


(S  Okl.  326) 

SMITH  et  aL  V.  BAKER  et  al. 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

iHaOLVBNCT  —  FHB7EKEN0ES  —  ASSIONMENTS     TOB 

Creditors— Statutes— Co.NSTuvcTioN. 

1.  The  right  of  an  insolvent  debtor  to  pay  one 
or  more  creditors  in  preference  to  others,  and 
the  right  to  make  a  general  assignment  for  the 
bene6t  of  all  his  creditors  ratably,  are  distinct 
and  independent  rights. 

2.  Where  an  insolTent  debtor  makes  convey- 
ance of  the  whole  of  his  property,  by  bill  of  sale 
or  chattel  mortgage,  to  one  or  more  of  his  cred- 
itOTS,  in  good  faith,  and  In  absolate,  executed 
payment  of  a  bona  fide  debt,  or  for  the  security 
of  a  bona  fide  indebtedness,  although  in  exclusion 
of  other  creditors,  the  transaction  lacks  the  es- 
■ent^  elements  of  a  trust,  and  cannot  be  brought 
within  the  range  of  the  statute  relating  to  volun- 
tary assignments.  The  statute  regulating  and 
pennltting  voluntary  assignments  by  insolvent 
debtors  for  the  benefit  of  creditors  was  not  in- 
tended to,  and  does  not,  affect  or  qualify  the 
right  of  such  debtors  to  make  preferences  among 
their  creditors  under  section  4  of  chapter  27  of 
tbe  Statutes  of  1893. 

8.  Under  the  laws  of  this  territory,  in  1893,  an 
insolvent  debtor  had  two  ways  in  which  he  might 
dljpoae  of  his  estate:    First,  under  section  4,  c. 


27,  St.  1893,  by  using  the  same  to  pay  or  secure 
his  debt  to  one  or  any  number  of  his  creditors; 
second.  If  he  desired  to  distribute  his  estate 
equally  to  all  his  creditors,  he  mlpiht  do  so  under 
tlie  assignment  law.  If  he  elected  to  distribute 
his  estate  under  the  assignment  law,  such  dis- 
tribution was  required  to  be  for  the  benefit  of 
all  creditors  equally,  and  the  assignment  could 
not  create  preferences  in  favor  of  any. 

4.  Where  the  legislature  of  one  state  or  juris- 
diction adopts  a  statute  in  force  in  another  juris- 
diction, which  has  already  received  a  construc- 
tion In  its  courts,  it  is  presumed  to  adopt  the 
construction  thus  given;  but,  to  sustain  the  pre- 
sumption, such  construction  must  have  been 
placed  thereon  by  the  highest  judicial  tribunal 
authorize<l  to  pass  upon  the  question,  and  such 
construction  must  have  been  so  long  established 
as  to  have  been  known,  or  so  long  that  it  rea- 
sonably might  have  been  known,  to  the  legisla- 
ture adopting  it. 

Bierer,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  district  court,  (Sinndlan  county. 

Action  by  J.  H.  Baker  and  others  against 
Rebecca  A.  Smith  and  others.  From  a  Judg- 
ment for  plaintiffs,  defendants  bring  error. 
Reversed. 

The  Judgment  of  the  .court  below,  from 
which  this  appeal  is  prosecuted,  was  upon  a 
motion  for  Judgment  npon  the  petition  and 
answer  In  the  cause,  and  adjudging  certain 
conveyances  to  be  an  assignment  for  the  bene- 
fit of  creditors,  appointing  a  receiver  to  take 
charge  of  the  property  and  effects  conveyed, 
and  for  a  sale  thereof,  and  decreeing  that  the 
funds  arising  from  such  sale  should  be  held 
by  such  receiver  In  trust  to  be  applied  In  pay- 
ment of  the  costs  and  expenses  of  the  suit, 
and  of  the  indebtedness  due  tbe  creditors  of 
the  persons  making  such  conveyances.  Tbe 
facts  averred  or  admitted  in  said  petition  and 
answer  may  be  fairly  stated  thus:  On  April 
28, 1893,  the  plaintiffs  in  error  Kate  Smith  and 
Florence  Smith  formed  a  general  partnership 
for  the  purpose  of  carrying  on  the  business 
of  general  merchants  at  Ea  Reno,  In  said  coun- 
ty, under  the  firm  name  and  style  of  Smith 
&  Smith.  On  May  1,  1893,  Rebecca  A.  Smith, 
also  a  plaintiff  in  error,  and  the  mother-in- 
law  of  said  Kate  Smith  and  Florence  Smith, 
loaned  to  said  firm  $3,120,  and  took  their 
notes  for  said  amount.  She  afterwards  loan- 
ed to  said  firm  various  sums,  amounting  to 
$1,853,  and  on  October  11,  1893,  took  their 
notes  therefor.  That  all  of  the  money  for 
which  said  several  notes  were  given  was  used 
by  said  firm  of  Smith  &  Smith  In  their  busi- 
ness. That  said  firm  had  two  store  rooms. 
In  one  of  which  they  carried  on  the  business 
of  druggists,  and  carried  a  stock  of  drugs,  etc.; 
in  the  other,  a  general  stock  of  dry  goods, 
groceries,  boots,  shoes,  etc.  Tbe  firm  of  Smith 
&  Smith  became.  In  tbe  regular  course  of 
business,  indebted  to  tbe  defendants  in  error, 
and  on  November  23,  1893,  numerous  actions 
had  been  commenced  against  them  In  the 
courts  of  said  county  by  divers  creditors,  oth- 
er than  tbe  defendants  in  error,  and  Judg- 
ments were  about  to  be  taken  in  said  actions. 
That  said  firm  was  then  insolvent,  and  unable 
to  meet  their  obligations  as  such  obligations 
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bocame  due.  That  said  Rebecca  A.  Smltb 
was  on  said  23d  day  of  November,  1893,  aware 
of  the  financial  condition  of  the  firm  of  Smith 
&  Smltb,  and  knew  that  said  firm  was  in- 
solvent. That  on  said  day  she  purchased  of 
Smith  &  Smith  their  entire  stock  of  drug«, 
which  was  valued  and  invoiced  at  $1,870,  and 
took  a  bill  of  sale  therefor.  That  she  took 
immediate,  actual  possession  of  said  drug 
store,  and  thereafter  carried  on  the  business  In 
her  own  name.  The  consideration  for  the 
sale  of  said  drug  store  was  the  cancellation 
of  the  said  notes  dated  October  11,  1893.  That 
said  bill  of  sale  was  duly  recorded  on  the  23d 
day  of  November,  1893.  That  the  firm  of 
Smith  &  Smith  was  then  and  remained  In- 
debted to  the  said  Rebecca  A.  Smith  to  the 
full  amount  of  the  notes  given  by  them  on 
the  1st  day  of  May,  18t»3;  and  on  demand  ot 
said  Rebecca  A.  Smith  for  security  on  said 
notes  the  firm  of  Smith  &  Smith,  on  said  23d 
day  of  November,  18!>3,  executed  and  deliver- 
ed to  her  a  ciiattel  mortgage  on  the  stock  of 
dry  goods  and  groceries  in  their  other  store, 
which  mortgage  was  duly  recorded  on  said 
date.  At  the  time  of  making  said  bill  of  sale 
and  the  said  chattel  mortgage,  tlie  finn  of 
Smith  &  Smith  had  no  real  estate,  and  the  said 
bill  of  sale  and  chattel  mortgage  covered  and 
conveyed  all  the  personal  property  which  said 
firm  owned  or  possessed,  except  that  which 
might  have  been  exempt  by  law  from  seizure 
and  sale  under  attachment  or  execution.  The 
indebtedness  for  which  said  bill  of  sale  and 
chattel  mortgage  were  given  was  a  bona 
fide,  subsisting  Indebtedness.  When  tliey 
made  said  bill  of  sale  and  chattel  mortgage, 
tiie  firm  knew  that  tiiey  could  not  continue 
their  business  longer,  and  must  abandon 
the  same,  and  said  Rebecca  A.  Smith  then 
knew  that  said  firm,  by  reason  of  their  in- 
ability to  meet  their  debts  and  liabilities, 
could  not  longer  continue  their  said  business. 
That  It  was  stipulated  in  the  said  chattel 
mortgage  that  the  mortgagors  might  retain 
possession  of  the  goods  mortgaged,  and  sell 
tlie  same  In  the  usual  course  of  trade,  as 
tlie  agent  of  the  said  Rel>ecca  A.  Smith;  ac- 
counting to  her  for  the  proceeds  of  such  sales, 
less  certain  exi)enses  In  selling  the  same. 
That,  immediately  on  the  delivery  of  said  bill 
of  sale  and  chattel  mortgage,  Rebecca  A. 
Smith  took  i)o8sesslon  of  all  of  said  property 
80  conveyed,  and  continued  to  operate  tlie 
two  said  stores  and  run  the  same  until  No- 
vemlter  25.  1803,  when,  under  the  order  of 
the  court  In  this  cause,  a  receiver  was  ap- 
pointed and  took  pos.<!essIon  thereof.  That 
I'Yemont  Smith  and  William  C.  Smith  are  the 
husbands,  resiiectively,  of  said  Kate  Smith 
and  Florence  Smith,  and  were  made  parties 
defendant  in  said  petition.  That  on  the  1st 
<lay  of  December,  1S!)3.  plaintiffs  In  error  filed 
in  said  cause  a  motion  to  set  aside  tlie  order 
appointing  said  receiver,  on  the  gi'ounds— 
First,  that  said  action  was  not  pending  at  tlie 
time  said  receiver  was  appointerl;  and,  sec- 
ohd,  that  neither  of  the  defendants  had  any 


notice  or  knowledge  that  any  application  bad 
been  or  would  be  made  for  the  appointment  of 
a  receiver  in  said  cause,  prior  to  the  appoint- 
ment of  said  receiver.  That  said  motion  was 
by  the  court  overruled,  and  by  plaintiffs  In 
error  exception  was  taken.  The  plaintlCTs  in 
error  filed  a  demurrer  to  the  petition  In  said 
cause,  which  demurrer  was  by  the  court  over- 
ruled, and  exception  was  duly  saved.  Prom 
the  final  Judgment  and  decree  in  said  cause, 
plaintiffs  in  error  have  appealed,  and  the 
cause  Is  brought  to  this  court  for  review. 

C.  H.  Carswell  and  DlUe  &  Schmook,  for 
plaintiffs  In  error.  W.  II.  Crlley,  Forest  & 
Gunn,  Blake  &  Blake,  and  Keatou  &  Cotteral, 
for  defendants  In  error. 

TARSNEY,  J.  (after  stating  the  facts).  The 
question  in  this  case  Is  directly  this:  Is  the 
legal  effect  of  the  above-stated  facts  to  make 
the  bill  of  sale  and  chattel  morgage  a  gen- 
eral assignment  by  Smith  &  Smith  for  the 
benefit  of  their  creditors.  At  common  law,  a 
debtor  in  failing  circumstances  may  use  any 
and  all  of  his  property  to  pay  one  or  more  of 
his  creditors  in  preference  to  others.  Tliere 
was  no  principle  or  rule  of  the  common  law 
which  limited  or  controlled  the  right  of  an  In- 
solvent debtor  In  the  distribution  of  his  assets, 
provided  they  were  applied  in  discharge  of  his 
bona  fide  debts.  At  the  common  law,  an  In- 
solvent debtor  might  make  preferences  among 
his  creditors,  and  use  the  whole  or  any  portion 
of  his  property  In  tlie  payment  of  one  or  any 
number  of  his  creditors,  or  give  the  whole  or 
any  part  of  his  property,  as  security  for  the 
payment  of  debts,  to  one  or  any  number  of  his 
creditors.  The  statute  of  this  territory  recog- 
nizes and  atBrms  the  right  of  a  debtor  to  pre- 
fer one  creditor  to  auotlier.  "A  debtor  may 
pay  one  creditor  In  preference  to  another,  or 
niay  give  to  one  creditor  security  for  the  pay- 
ment of  Ills  demands  in  pi-eferenee  to  another." 
Section  4,  c.  27,  St.  18!)3.  This  provision  sim- 
ply codifies  the  common  law,  and,  unless  qual- 
itied  by  otlier  statutory  provisions,  the  right 
of  the  debtor  to  select  and  prefer  one  cred- 
itor to  another,  and  to  transfer  his  property 
In  payment,  or  to  convey  it  as  a  security  to  one 
or  more  of  his  creditors,  remains  as  at  com- 
mon law;  and  it  follows  that  Smith  &  Smith, 
in  making  payment  of  a  part  of  their  debts  to 
Rebecca  A.  Smith  by  their  bill  of  sale,  and  In 
securing  the  remainder  of  said  debt  by  their 
chattel  mortgage,  were  exercising  a  right  rec- 
ognized and  assured  to  tliem  both  by  the  com- 
mon and  statutory  laws,  unless  such  right  has 
been  limited  or  taken  away  by  other  provi- 
sions of  the  statute.  This,  it  is  contended  by 
defendants  in  error,  has  been  done  by  the 
statutes  of  this  territory  regulating  assign- 
ments In  trust  by  Insolvent  debtors  for  the 
benefit  of  their  creditors.  Section  1,  c.  5,  St. 
Okl.,  provides:  "An  insolvent  debtor  may,  In 
good  faith,  execute  an  assignment  of  prop- 
erty to  one  or  more  assignees,  In  trust  towards 
the  satisfaction  of  his  creditors,  in  conformity 
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to  the  provisions  of  this  tlfle;  subject,  bow- 
ever,  to  tbe  provisions  of  this  Code  relative  to 
trusts  and  to  fraudulent  transfers,  and  to  tbe 
restrictions  Imposed  by  law  upon  assignments 
by  special  partnerships,  by  Incorporations  or 
by  otber  specific  classes  of  persons:  provid- 
ed, however,  that  such  assignment  sliall  not 
he  valid  If  It  be  npon,  or  contain,  any  trust 
or  condition  by  which  any  ci-edltor  is  to  receive 
a  preference  or  priority  over  any  otber  cred- 
itor; bnt  in  such  case  the  property  of  the  in- 
solvent shall  become  a  trust  fund  to  be  ad- 
ministered In  equity,  in  the  district  court,  and 
shall  innre  to  tbe  benefit  of  all  tbe  creditors 
in  proportion  to  their  respective  claims  or  de- 
mands." Tbe  contention  of  counsel  for  de- 
fendants In  error  Is  that  the  two  Instruments, 
—the  bill  at  sale  and  chattel  mortgage,— and 
all  the  transactions  connected  with  them,  were 
contemporaneous,  and  tbe  firm  being  in  fail- 
ing circumstances  amounted  to  an  assignment, 
within  tbe  pui^lew  of  this  statute;  that  when 
an  insolvent  debtor  makes  a  general  distribu- 
tion of  all  his  pn^erty  and  effects,  whether 
to  all  or  only  a  part  of  his  creditors,  thereby 
abandoning  his  business,  or  putting  himself 
in  such  situation  that  It  is  impossible  for  him 
to  continue  it,  he  has  made  a  voluntary  as- 
signment, in  effect,  under  tbe  assignment 
law;  and  this  whether  the  instrument  by 
which  the  operation  Is  effected  be  denominat- 
ed an  "assignment,"  or  "mortgage,"  or  "bill 
of  sale,"  or  whether  by  several  or  either  or 
both.  So  long  as  the  instrument  or  instru- 
ments employed  by  the  debtor,  whatever  call- 
ed, worlc  an  absolute  transfer,  substantially, 
of  all  the  property  and  effects  of  an  insolvent 
to  another  or  others,  with  a  design  on  his  part 
that  It  shall  do  so,  and  that  his  connection  with 
the  business  shall  cease,  It  is  an  assignment, 
under  the  statute. 

Is  this  the  meaning  of  our  voluntary  assign- 
ment law,  if  Interpreted  by  the  usual  rules  and 
canons  of  interpretation,  and  was  such  the 
intoition  of  the  legislature  in  enacting  It? 
Unenlightened  and  unembarrassed  by  some- 
what conflicting  Judicial  decisions,  we  would 
have  no  difficulty  in  determining  the  meaning 
and  effect  of  our  assignment  laws,  or  In  an- 
swering the  above  question.  Involving  the 
rights  of  the  parties  in  this  controversy,  as 
we  should  conclude  that,  unless  the  position  of 
defendants  In  error  be  untenable,  there  could 
be  no  conditions  surrounding  an  insolvent 
debtor  or  his  estate  upon  which  the  provisions 
of  section  4  of  chapter  27  of  tbe  Statutes 
fould  be  operative.  That  section  puts  no  lim- 
itation on  the  amount  of  property  whlcli  a 
debtor  may  use  in  payment,  or  as  spcmity  for 
the  payment,  of  a  debt  to  one  creditor  in  pref- 
erence to  another.  It  does  not  limit  its  op- 
eration to  those  only  who,  making  such  pay- 
ment or  giving  such  security,  continue  or  In- 
tend to  continue  in  business;  nor  does  it  pro- 
lilbit  such  payment  or  security  by  way  of  pref- 
erence where  the  debtor  thereby  puts  himself 
in  such  situation  that  It  is  impossU>le  for  him 
to  continue  his  business;   nor  can  It  be  said 


tbat  it  was  not  intended  to  include  or  apply 
to  Insolvent  debtors,  for  none  but  insolvent 
debtors  would  need  to  make  preferences,  or 
require  the  sanction  of  law  therefor.  The 
general  scheme  and  plan  of  our  assignment 
law,  as  we  would  deduce  the  same  frcHu  the 
plain  language  of  Its  various  provisions, 
would  seem  to  comprehend  no  change  as  to 
the  right  of  the  debtor  to  control  and  dispose 
of  his  property  directly  for  the  payment  or  in 
security  of  his  debts,  but  that  under  section 
4  of  chapter  27  he  might,  as  theretofore,  In 
good  faith,  sell  his  property,  mortgage  or 
pledge  It,  to  secure  a  bona  fide  debt;  that  It 
recognized  the  rights  of  creditors  to  result 
from  their  vigilance,  and  that  by  being  vigi- 
lant they  might  require  the  debtor,  whose  es- 
tate would  not  be  sufficient  to  pay  all  his 
debts  In  full,  to  satisfy  or  secure  their  par- 
ticular demands  in  full,  though  it  should  re- 
sult in  reducing  the  pro  rata  amount  which 
other  creditors  might  be  able  to  acqtiire  out  of 
the  estate;  and  that  such  debtor  might  law- 
fully satisfy  in  full  tbe  debts  and  demands  of 
such  vigilant  creditors,  but  that  when  such 
debtor  reached  the  point  where  he  was  ready 
and  determined  to  yield  the  dominion  of  his 
property,  and  did  not  desire  to  make  prefer, 
ence  of  one  creditor  over  another,  but  did  de- 
sire that  bis  Mitlre  estate  should  ho  odunll.v 
distributed  for  the  benefit  of  all  his  creditors, 
he  might  avail  himself  of  the  provisions  of 
the  assignment  law,  and.  by  placing  his  en- 
tire estate  in  trust  for  the  benefit  of  all  his 
creditors,  prevent  any  of  such  oi-wlltors  from 
acqtdring  a  preference  by  attachments,  execu- 
tions, or  other  processes  of  law.  It  would 
seem  to  have  been  the  intention  of  the  legisla- 
ture not  to  take  away  any  right  which  the 
debtor  had  at  the  common  law,  but  to  extend 
his  dominion  over  his  estate,  and  to  provide 
a  means  whereby  he  might  voluntarily  pro- 
tect such  assets  from  enforced  preferences 
by  any  of  his  creditors,  and  save  the  sanie  for 
equal  distribution  among  all.  In  no  sense 
does  the  language  of  the  statute  indicate  an 
intention  to  compel  an  involuntary  or  compul- 
sory distribution  of  the  insolvent's  estate. 
An  absolute  conveyance  or  a  mortgage  does 
not  come  within  the  requirements  of  the  in- 
strument by  which  it  provides  that  the  estate 
shall  be  transferred.  It  requires  the  transfer 
to  be  in  trust,  and  that  It  shall  be  to  one  or 
more  assignees,  who  may  execute  the  trust. 
It  provides  when  a  court  of  equity  may  taka 
charge  of  the  insolvent's  estate  and  distribute 
It  among  all  his  creditors,  viz.  when  under  tlie 
instrument  of  assignment  for  which  it  pro- 
vides "any  creditor  is  to  receive  a  preference 
or  priority  over  any  other  creditor."  Constru- 
Ing  this  statute  in  connection  with  section  4 
of  chapter  27,  and  giving  to  each  the  natural 
and  plain  meaning  of  the  language  employed, 
and  tbat  it  was  the  Intention  of  the  legisla- 
ture that  both  should  run  together  and  be  op- 
erative,—ond  this  we  must  do,— we  could  not 
construe  them  to  mean  otherwise  than  that 
an  Insolvent  debt<»  has  two  waj-s  in  which 
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he  may  dispose  of  his  estate,  first,  under 
section  4,  c.  27,  by  using  the  same  to  pay  or 
secure  his  debts  due  to  one  or  any  number 
of  bis  creditors,  but.  If  he  shall  choose  or  de- 
sire  to  distribute  his  estate  equally  to  all  his 
creditors,  he  may  do  so  under  the  assignment 
law,  and  that,  if  he  so  elects,  he  must  dis- 
tribute the  same  equally  to  all,  and  cannot  cre- 
ate preferences  In  favor  of  any. 

We  are  not,  howerer,  left  to  depend  upon 
our  own  reasonings  and  conclusions  as  to  the 
meaning  of  the  language  of  the  statute.  This 
and  analogous  statutes  have  received  the  in- 
terpretation of  nearly  every  court  In  the  coun- 
try, and  the  great  weight  of  authority  Is  In 
accord  with  the  views  herein  expressed.  In 
fact,  the  authorities  would  seem  to  be  practi- 
cally unanimous  in  holding  that,  notwith- 
standing such  assignment  law,  an  insolvent 
debtor  may  dispose  of  his  estate  by  other 
modes  of  conveyance  than  by  the  assignment 
therein  provided  for,  and  may  make  prefer^ 
ence  of  certain  of  his  creditors  to  the  exclu- 
sion of  others.  The  course  of  decisions,  and 
the  discussion  therein  of  this  question,  are  so 
familiar  to  the  bench  and  bar  that  a  review 
of  the  authorities  herein  could  serve  no  useful 
purpose,  and  we  content  ourselves  with  sim- 
ply citing  a  few  of  the  most  recent  decisions: 
Union  Nat.  Bank  of  Chicago  v.  Kansas  City 
Bank,  136  V.  8.  235,  10  Sup.  Ct.  1013;  Hardt 
v.  Heidweyer,  152  U.  S.  547,  14  Sup.  Ct.  671; 
Young  V.  Clapp,  147  111.  17(5.  32  N.  B.  187,  and 
35  N.  E.  372;  Farwell  v.  Nlllson,  133  111.  45, 
24  N.  E.  74;  Frommne  v.  Jones,  13  Iowa,  474; 
Buel  V.  Buckingham,  16  Iowa,  284;  Warner 
V.  Littlefleld,  80  Mich.  329,  00  N.  W.  721; 
Bank  of  Montreal  v.  J.  E.  Potts  Salt  &  Lum- 
ber Co.,  90  Mich.  345,  51  N.  W.  512;  Moore 
V.  Meyer,  47  Fed.  99;  Crow  v.  Beardsley,  68 
Mo.  4a5;  Weber  v.  Mick,  131  111.  520,  23 
N.  E.  640;  Burrill,  Asslgum.  §  3;  lugram  v. 
Osborn,  70  Wis.  184,  35  N.  W.  30* ;  Giddlngs 
V.  Sears,  115  Mass.  505;  Covanhovan  v.  Hart, 
21  Pa.  St.  495;  Hargadlne  v.  Henderson,  97 
Mo.  375, 11  S.  W.  218;  May  v.  Tenney,  13  Sup. 
Ct  401;  Manning  v.  Beck,  129  N.  Y.  1,  29  N. 
E.  90;  Tompkins  v.  Hunter  (Sup.)  24  N.  Y. 
Supp.  8;  Costello  v.  Chamberlain  (Neb.)  53 
N.  W.  1034;  Gilbert  v.  McCorkle,  110  Ind. 
215.  11  N.  E.  296;  Cutter  v.  Pollock  (N.  D.) 
50  N.  W.  1002;  Manufacturing  Co.  v.  Max 
(S.  D.)  58  N.  W.  14;  Jewett  v.  Downs  (S.  D.) 
CO  N.  W.  76;  Jaffrey  v.  Wolf,  1  Okl.  312,  33 
Pac.  945.  In  this  last  case  the  present  learn- 
ed chief  justice,  speaking  for  the  court,  used 
this  language:  "After  a  careful  review  of  all 
the  authorities  at  our  disposal,  while  we  find 
that  some  of  the  courts  have  so  construed  the 
assignment  laws  of  the  several  states  as  be- 
ing against  the  proposition  that  a  creditor 
may  in  good  faith  transfer  all  his  property 
for  a  payment  of  a  part  of  his  Indebtedness, 
yet  we  are  of  the  opinion  that  such  construc- 
tion Is  strained,  and  not  in  harmony  with  the 
Intention  of  the  lawmakers  who  enacted  the 
statute.  •  •  •  If  the  legislatures  of  the 
several  states  which  have  enacted  assignment 


laws  had  Intended  to  prevent  a  person  in  fall- 
ing circumstances  from  using  his  property  In 
the  pa}-ment  of  such  of  his  bona  fide  debts  aa 
he  might  desire,  they  could  easily  have  found 
language  to  express  such  Intention.  The 
very  fact  that  the  statutes  are  not  clearly  sus- 
ceptible of  such  construction  Is  a  g^>od  reason 
for  not  so  interpreting  them."  The  rule  con- 
tended for  by  defendants  In  error  has  been 
upheld  in  the  case  of  Straw  v.  Jenks,  6  Dak. 
414,  43  N.  W.  941.  In  that  case  the  direct  op- 
posite of  what  we  have  shown  to  be  the  gen- 
eral rule  was  sustained,  and  It  was  there  held, 
under  a  statute  Identical  In  language  with 
our  own,  that  "where  an  insolvent  debtor 
mortgages  all  his  property  to  one  creditor, 
and  puts  the  mortgagee  in  possession,  he  de- 
vests himself  of  all  title  therein,  but  the  mort- 
gage becomes,  in  eflfect,  an  assignment  for  the 
benefit  of  aU  the  creditors";  and  counsel  for 
defendants  In  error  contend  that  our  statute 
in  relation  to  assignments  was  adopted  from 
the  statutes  of  the  territory  of  Dakota  after 
the  decision  in  Straw  v.  Jenks;  that  such 
adoption  carried  with  It  the  construction  pla- 
ced upon  it  by  the  decision  In  that  case,  and 
made  such  construction  a  part  of  the  statute, 
and  that  such  construction  should  be  followed 
by  this  court;  that  upon  the  authority  of  that 
case  the  conclusion  of  this  court,  and  the  rule 
established  in  Jaffrey  v.  Wolf,  supra,  must  be 
overruled  and  reversed.  If  the  rule  thus  con- 
tended for,  that  the  previous  construction  of 
an  adopted  statute  Is  a  part  of  the  statute, 
must  prevail,  then  It  would  not  avail  to  show 
that  the  authorities  upon  which  that  case  was 
based  did  not  support  Its  conclusion,  or  that 
the  conclusion  of  tlie  court  resulted  from  a 
clear  misinterpretation  of  the  authorities 
which  It  cited,  and  upon  which  It  relied;  that 
its  conclusion  has  been  almost  universally 
condemned  aa  unsound:  that  nearly  every 
court  whose  decision  was  cited  therein  has 
since  repudiated  the  interpretation  placed  up- 
on such  decision  therein.  It  would  be  a  suf- 
ficient answer  to  the  position  of  defendants 
In  error  to  say  that  no  declslcm  Is  conclusive 
anywhere,  except  as  to  its  application  of  the 
law  to  the  facts  in  the  particular  case  before 
It,  and  that  tht  principle  of  the  case  of  Straw 
V.  Jenks,  applicable  to  the  facts  therein  stat- 
ed, is  clearly  distinguishable  from  the  case  at 
bar.  In  this  case  there  Is  no  element  of  trust. 
In  Straw  v.  Jenks  there  were  several  mort- 
gages to  different  mortgagees,  and  the  prop> 
erty  was  placed  in  the  hands  of  an  agent  or 
trustee  In  trust  for  the  purpose  of  selling  and 
dividing  the  proceeds  among  the  several  mort- 
gagees. In  Manufacturing  Co.  v.  Max  (H.  D.) 
58  N.  W.  14,  the  supreme  court  of  South  Da- 
kota, in  expressly  overruling  Straw  v.  Jenks, 
says:  "It  is  quite  probable  that  the  opinion  of 
the  learned  Judge,  which  was  elaborate  and  In- 
structive, laid  down  some  propositions  not  nec- 
essary to  a  decision  of  that  case  upon  the  facta 
presented,  and  that  the  law  which  might  per- 
haps have  properly  decided  that  case  does 
not  necessarily  decide  this.    In  that  case  the 
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mortgagcH^  made  several  chattel  mortgages, 
at  practically  the  same  time,  to  as  many  dif- 
ferent creditors.  They  were  all  Immediate- 
ly placed  in  the  bands  of  an  agent  or  trustee 
for  enforcement.  The  acts  were  aU  so  nearly 
simultaneous,  and  so  closely  related  to  each 
other,  as  to  suggest  the  deliberate  intention 
of  the  mortgagor  to  thus  create  a  trust  in 
such  ag(>nt  or  trustee  for  the  benefit  of  such 
l>referred  creditors."  Conceding  that  the  case 
of  Straw  T.  Jenlfs  is  applicable  and  In  point 
upon  the  main  question  involved  in  this  case, 
we  are  not  prejMired  to  say  that  the  doctrine 
of  adoption  sought  to  be  involied  by  defend- 
ants in  error  can  be  successfully  invoked  in 
tl.ls  case.  We  cannot  say  Judicially  that  the 
statute  of  assignment  of  this  territ(H7  was. 
In  a  legal  sense,  adopted  from  the  statute  ot 
the  territory  of  Dakota.  It  is  true  that  it  is 
an  exact  transcript  of  the  Dakota  statute, 
but  there  Is  nothing  in  the  legislative  enact- 
ments of  this  territory  which  athrniatively 
shows  a  legislative  intent  of  adoption  from 
that  territory;  and  as  the  statute  Is  substan- 
tially that  of  many  of  the  older  states,  and 
accurately  the  same  as  that  of  some,  having 
no  legislative  action  or  de<*laratlon  to  inform 
us.  we  cannot  .say  that  the  legislature  of  this 
territory  intendetl  to  adopt  It  from  the  terri- 
tory of  Dakota,  with  the  construction  that 
might  there  have  l>cen  given  to  it.  Nor  can 
the  doctrine  apply  In  this  case,  for  tlie  reason 
that  the  essential  elements  upon  which  it  is 
based  are  here  totally  wanting.  The  doctrine 
Itself  Is  but  founded  upon  a  presuniptiuu; 
that  Is,  that,  wliere  one  state  or  sovereignty 
adopts  a  statute  of  anotlier  state  or  sover- 
eignty wliich  -has  already  received  a  known 
and  deflnite  construction  in  its  court.s.  It  is 
presumed  to  adopt  the  construction  thus  giv- 
en.  Baliauce  v.  Uankiu,  54  Am.  Dec.  41, 
The  e.ssentlal  element  upon  which  the  pre- 
sumption is  based  is  that  it  has  already  re- 
<-eived  a.  known  and  definite  construction. 
The  construction  must  have  been  fi.\cd  and 
uniform,  nud  must  have  been  so  long  estal>- 
lished  as  to  have  been  luiown,  or  so  tliat  it  rea- 
sonably might  have  been  known,  to  the  legis- 
latuix!  adopting  it.  Hunter  v.  Truckee  X..odge, 
14  Nev.  38.  The  meaning  of  a  statute  cannot 
be  considered  as  settled  by  judicial  construc- 
tion, so  as  to  carry  that  construction  with  it 
to  the  jurisdiction  where  it  is  adopted,  when 
It  has  not  been  so  settled  by  the  highest  Judl- 
<*ial  authority  which  can  pass  upon  the  ques- 
tion. Andrews  v.  Hovey,  124  U.  S.  710,  8 
Sup.  Ct.  676.  The  supreme  court  of  the  ter 
rltory  of  Dakota  was  not  the  highest  tribunal 
that  could  have  passed  upon  the  question  in- 
volve<l  In  that  case,  as  an  appeal  would  lie 
therein  to  the  supreme  court  of  the  United 
States.  It  would  be  giving  a  ridiculous  con- 
struction and  meaning  to  the  plain  words  of 
tlie  language  to  say  that  one  case,  which  was 
overruled  and  repudiated  almost  before  li 
was  ofHcially  published,  could  give  a  settled 
construction  to  the  mcauiug  of  a  statute 
which  sliould  bind  a  foi-eign  jurisdiction.  As 
the  legislature  has  by  an  act  approved  March 
4»P.-5 


8.  iraS  (SPSS.  Laws  ISO,"?,  p.  100),  removed  all 
occasion  for  future  controversy  over  the  ques- 
tion involved  in  this  case,  and  as  the  rlghtik 
of  all  the  parties  to  this  controversy,  and  ot 
all  other  parties  to  matters  pending  In  litiga- 
tion arising  out  of  like  transacticMis,  have  at- 
tached since  the  decision  of  the  court  in 
Jnffrey  v.  Wolf  was  rendered,  and  such  rights 
involved  In  pending  litigation  may  be  pre- 
sumed to  have  been  acquired  or  to  have  at- 
tached on  the  faith  of  that  decision,  we  would, 
though  much  less  satisfied  than  we  are  of  the 
correctness  of  the  views  and  conclusions  here- 
in stated,  hesitate  long  before  adopting  con- 
trary views,  which  could  result  only  In  thb 
devesting  of  rights  and  Interests  acquired  in 
good  faith  and  for  valuable  considerations. 
For  the  reasons  stated,  we  are  of  the  oplnlou 
that  the  law  of  this  case  was  correctly  stated 
by  the  chief  justice  In  Jaffrey  t.  Wolf,  supra, 
and  It  therefore  follows  that  the  judgment  of 
the  court  below  was  eiToneous.  and  snoutd  Iw 
reversed.  It  is  therefore  ordered  that  the 
judgment  of  the  court  below  be  reversed,  and 
judgment  is  herein  rendered  in  this  court  for 
the  defendants  and  against  the  |)lnintiffs; 
and  it  is  further  ordered  tliat  all  funds  de- 
rived from  the  sale  of  the  property  taken  po» 
session  of  by  the  receiver  appointed  by  the 
court  below  in  this  action,  and  now  in  tlie 
possession  of  said  receiver  or  the  clerk  of  said 
court,  be  Immertiately  turned  over  to  the  de- 
fendant Itebecca  A.  Smith.  Tlie  other  judges 
concur,  except  BIKIiKIl,  J.,  who  dissents, 
and  KBATON,  J.  (who  was  of  coimsel),  not 
sitting. 


r.OOKABATTGII  v.  L,A  VANCE. 
(Suprou)c  Court  of  Oklahoma.    July  30,  1897.) 
Pi.EADixu— Amendments— Ai'pkal—Kecomi)— Re- 

VI  K.W. 

1.  Where  a  suit  is  broupht  to  recover  the 
purchase  price  of  a  posKPSsory  riglit  to  aiid  im- 
provements upon  a  claim  on  whii-h  pluiutiff  hold 
the  homestead  entry,  it  is  proper  for  tlio  court 
to  allow  nn  aniendmcnt  to  the  petition  chnn- 
ging  the  description  of  the  land  from  the  S.  W. 
'4  of  section  No.  23,  to  the  S.  W.  ^4  of  section 
No.  25,  in  township  No.  15  N.,  range  11  W., 

2.  Matters  which  are  not  a  part  of  the  rec- 
ord, except  when  brought  into  it  by  case-miide 
or  bill  of  exceptions,  cunuot  he  presented  to  tiiis 
court  upon  a  transcript  of  tlie  record. 

(Syllabus  by  the  Court.) 

Ajipeal  from  probate  court,  Blnlne  county. 

Action  by  John  I>a  Vance  against  Elijah  E. 
r.,ookal)augh.  From  a  judgment  for  plaintifT, 
defendant  apiicals.     Aftlrmed. 

I^ookabaugh  Bros,  and  Hobbs  &  Kane,  for 
appelhint.  Victor  Payne  and  Asp,  Shartel  & 
Cottingham,  for  appellee. 

BIERER.  J.  Jolin  La  Vance  sue;l  the  plain- 
tiff in  error.  Elijah  E.  Ixiokabaugh,  in  the 
proliate  court  of  Blaine  county  to  recover  the 
sum  of  $500,  with  interest,  wiiich  ho  alleged 
was  duo  him  as  the  purchase  price  of  the 
S.  AV.  14  of  section  25,  township  15  N.,  range 
11  W.,  I.  M.,  upon  which  plaintiff  had  a 


Digitized  by  VjUUQIC 


ew 


4S>  PACIFIC  REPORTER. 


(OU. 


homestead  entry,  and  for  plaintiff's  Improve- 
ments tbereon.  The  plaintiff,  during  the  trial 
of  the  case,  amended  tils  petition  so  as  to  al- 
lege that  the  claim  sold  was  the  S.  W.  %  of 
section  No.  23,  instead  of  the  same  quarter 
of  section  23,  In  the  same  township  and  range, 
as  stated  in  the  petition.  Judgment  was 
given  for  the  plaintiff  for  the  sum  of  $500, 
Interest  and  costs,  and  the  defendant  has  as- 
signed a  number  of  errors  tor  a  reversal  of 
the  case.  There  is  only  one,  however,  that 
is  presented  by  the  record,  and  that  Is  the  er- 
ror assigned  on  permitting  the  amendment  to 
the  petition;  and  manifestly  there  was  no 
error  in  this,  the  only  amendment  made  be- 
ing in  the  number  of  the  section  which  it  was 
alleged  the  land  was  in. 

The  other  errors  assigned  are  to  the  over- 
ruling of  motion  to  quash  the  summons,  over- 
ruling of  motion  for  change  of  venue,  over- 
ruling motion  for  continuance,  error  in  refus- 
ing to  permit  plahitlff  In  error  to  Introduce 
evidence  in  the  case.  In  sustaining  demand  for 
judgment  by  defendant  In  error,  error  In  ren- 
dering any  Judgment  In  said  cause  against 
the  plaintiff  in  error,  error  in  overruling  de- 
fendant's motion  for  new  trial.  No  case-made 
was  served,  signed,  or  settled  by  which  to 
preserve  the  questions  sought  to  be  brought 
here,  and  no  bill  of  exceptions  filed.  Plaintiff 
In  error  seeks  to  present  them  by  transcript, 
but  none  of  these  matters,  excepting  the  ex- 
ception taken  to  the  filing  of  the  amended 
petition,  could  be  presers'ed  In  that  way.  Mc- 
Mechan  v.  Christy,  3  Okl.  301,  41  Pac.  382. 
The  Judgment  of  the  court  below  is  affirmed, 
with  costs.    All  the  justices  concurring. 


LYNCH  V.  RICHARDSOX  LUMBER  CO. 
(Supreme  Court  of  Oklahoma.  July  30,  1897.) 
Pleadings— Dbfrcts— When  DisKBOAKnen. 
Under  sections  140  and  316  of  the  Code  of 
Civil  Procedure,  this  court  will  disregard  any 
error  or  defect  in  a  pleading  which  does  not  af- 
fect the  substantial  rights  of  the  adverse  party, 
and  which  is  not  prejudicial.  Where  the  whole 
record  Bhows  no  merit  in  the  defense  of  an  ac- 
tion or  upon  appeal,  the  court  will  disregard  any 
defects  in  the  form  of  a  petition  demurred  to. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Kay  county;  be- 
fore Justice  A.  G.  C.  Bierer. 

Action  by  the  Richardson  Lumber  Company 
against  J.  W.  Lynch.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

A.  A.  Byors  and  Joseph  Wisby,  for  plain- 
tiff in  error.  Allen  &  Allen  and  Hardin  Bbey, 
for  defendant  in  error, 

TAUS.VEY,  J.  The  only  que.stlon  present- 
ed or  argued  In  the  brief  of  counsel  for  the 
plaintiff  In  error  arises  upon  the  action  of  tlie 
coiu't  below  in  overruling  a  demurrer  to  de- 
fendant in  error's  i>ctition.  The  petition  set 
forth  in  ordinary  and  concise  language  that 
the  plaintiff  sold  and  delivered  to  the  defend- 
ant a  bill  of  lumber  amounting  to  :|;5!).~);  that 
defendant  admitted  the  correctness  of  the  ac- 
count;   that  defendant  gave  to  the  plaintiff 


bis  check  in  payment  of  said  account,  drawn 
on  the  National  Bank  of  Ft.  Worth,  Tex.; 
that  said  check  was  given  by  defendant  and 
received  by  the  plaintiff  in  settlement  and 
payment  of  said  account;  that  said  check  was 
returned  to  the  plaintiff  by  said  bank,  having 
Indorsed  on  the  back  thereof,  "No  funds;" 
that  plaintiff  Immediately  notified  defendant 
of  the  dishonor  of  said  check;  that  said  ac- 
count, or  check,  or  any  part  thereof,  had  not 
t)een  paid  the  plaintiff.  It  Is  insisted  that 
this  petition  is  defective  under  subdivision  5, 
§  89,  Code  Civ.  Proc,  which  provides  "that 
it  shall  be  good  grounds  for  demurrer  that 
several  causes  of  action  are  Improperly  Join- 
ed." But  this  objection  was  not  made  by 
the  demurrer.  The  ground  for  the  demurrer 
.stated  was  "that  said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion." We  do  not  think  the  grounds  stated 
in  either  the  demurrer  or  the  brief  are  tena- 
ble. Two  causes  of  action  are  not  stated. 
The  cause  of  action  alleged  is  the  failure  to 
pay  the  check.  The  averments  of  the  peti- 
tion as  to  the  sale  and  delivery  of  the  lum- 
ber were  Intended  to  show  the  consideration 
for  the  check,  and  might  be  regarded  as  sur- 
plusage, not  being  necessary.  The  petition 
is  not  as  artistically  drawn  as  it  might  have 
been,  but  it  states  a  cause  of  action.  Wc 
have  examined  the  whole  record,  and  tlu";-i> 
Is  no  merit,  either  in  the  attempted  defense 
or  in  this  appeal;  and,  if  the  petition  Is  tecii- 
nically  defective,  we  would  not  be  justified  in 
reversing  the  judgment.  Section  140  of  our 
Code  of  Civil  Procedure  provides:  "The 
court,  in  every  stage  of  action,  must  disregard 
any  error  or  defect  in  the  pleadings  or  pro- 
ceedings which  does  not  affect  the  substan- 
tial rights  of  the  adverse  party,  and  no  Judg- 
ment shall  be  reversed  or  affected  by  reason 
of  such  error  or  defect."  And  section  316  of 
the  Code  provides:  "No  exception  shall  be 
regarded  unless  It  Is  material  and  prejudicial 
to  the  substantial  rights  of  the  party  except- 
ing." Under  these  provisions  that  precision 
is  not  required  in  making  or  construing  plead- 
ings that  "Can  a  hair  divide  between  its 
south  and  southwest  side?"  The  Judgment  of 
the  court  below  is  affirmed. 

BIERER,  J.,  who  presided  in  the  court  be- 
low, not  sitting;  all  the  other  justices  con 
curring. 


WILL  T.  LITTLE  CO.  et  al.  v.  BUUNII.VM 

et  al. 
(Supreme  Court  of  Oklahoma.     Feb.  12,  l.SDT.i 

CHATTBI,  MoRTOAOES—  VaI-IDITT  —  PosSKSSION  — 

Efpect. 
1.  A  chattel  mortgage  was  e.xcoutod  by  the 
plaintiff  in  error,  the  Will  T.  LittU-  Cdii.imny, 
to  Horsfall,  to  secure  a  debt  due  the  tlullirie 
National  Bank.  Afterwards  jKissession  was  tak- 
en of  the  stock  of  goods  by  SI.,  presiileut  of  tlie 
bank.  A  question  arose  upon  the  valiilit.v  of  tlie 
mortgage  upon  its  face.  I'pon  tlie  trial,  after  a 
jury  was  iiiipaiielp<l  and  toxtiinony  wa.s  taken, 
the  case  was  withdrawn  from  tlie  jury,  and  sub- 
mitted to  the  court.  The  journal  entry  taken  by 
the  clerk  of  the  court,  the  journal  entry  prepor- 
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ed  b7  the  attorneys,  and  signed  bjr  the  judge,  and 
an  amendment  to  the  record  before  the  siime  was 
settled  and  signed,  all  showed  that  "both  parties 
elect  to  submit  the  case  to  the  court  upon  the 
question  of  the  yalidity  of  the  mortgage  in  ques- 
tion." HM,  that  the  qnestion  as  to  whether  pos- 
session was  taken  by  M.,  in  behalf  of  the  Guthrie 
National  Bank,  under  a  transfer  by  way  of 
pledge,  cannot,  after  such  an  agreement,  be  con- 
sidered by  this  court. 

2.  The  right  having  been  reserved  to  the  mak- 
er of  a  chattel  mortgage  of  a  stock  of  goods, 
wares,  and  merchandise  to  sell,  "in  the  usual 
course  of  business,  and  apply  the  proceeds  of 
such  sales  to  pay  the  actual  and  necessary  ex- 
penses of  carrying  on  the  business,  and  replace 
enough  goods  to  keep  the  stock  up  to  its  present 
Talno,"  the  mortgage  also  provided  that  it  was 
to  "cover  all  goods,  wares,  and  merchandise  here- 
after bought  for  aaid  store."  The  power  is  thos 
reserred  to  the  mortgagor  to  appropriate  the  sur- 
plus. Such  an  instrument  is  itself  fraudulent 
and  void  aa  to  creditors,  as  a  matter  of  law, 
irrespectiTe  of  the  quealion  as  to  whether  or  not 
any  fraud  or  fraudulent  intent  did,  in  fact,  ex- 
ist. 

3.  But  such  mortgage  is  good  between  the  par- 
ties to  it,  and  when  the  mortgagee  has  obtained 
possession  of  the  mortgaged  stock  by  the  con- 
sent of  and  agreement  with  the  mortgagor,  and 
has  proceeded  to  exercise  his  rights  over  the 
property,  as  provided  by  the  mortgage,  to  secure 
the  payment  of  his  debt,  such  mortgage  is  com- 
pletely good,  as  against  creditors  asserting  their 
rights  under  liens  acquired  subsequent  to  such 
IKissession. 

(Syllabus  by  the  Court.) 

En-or  to  district  court,  Logan  county. 

Iteplevin  by  Burnham,  Hanna,  Munger  & 
<'().  against  the  Will  T.  Little  Company  and 
another.  From  a  judgment  for  plaintiffs,  de- 
ffiulauts  bring  error.     Reversed. 

S.  Li.  Overstreet  and  Saunderson  &  ThcHnas, 
f'r  plaintiffH  in  error.  Qreeu  &  Strang,  for 
('efeudant8  in  error. 

McATKE,  J.  This  was  an  action  In  replevin 
in  the  district  conrt  of  Logan  county,  brought 
by  the  defendants  In  error  (plalnttlTs  below), 
.^.^.^inst  the  plaintifi's  in  error,  to  recover  pos- 
H-.'<.«iou  of  a  stock  of  merdiandise  located  In 
I  lie  city  o(f  Guthrie,  valued  at  $2,400.81,  in 
uiiich  the  plaintiffs  claimed  a  special  owner- 
.ship  in  the  property,  by  virtue  of  a  chattel 
ii>ort![;age,  and  caused  a  writ  in  replevin  to  is- 
sii<>.  under  which  the  sheriff  of  Logan  county 
.seized  the  goods  in  controversy,  tatting  the 
snuie  from  the  possession  of  the  plaintiff  In 
<  iror  \V.  J.  Horsfall.  who,  within  the  time  al- 
'•nvrd  by  law,  gave  a  redelivery  bond,  and 
held  possession  of  the  property,  and  after- 
wards filed  his  answer  in  the  cause,  the  same 
being  a  general  denial.  On  April  1,  1893,  the 
jtlaintiflC  In  error  the  Will  T.  LltUe  Company 
fxecuted  to  the  plaintiff  in  error  W.  J.  Hrars- 
fall,  cashier  of  the  Guthrie  National  Bank,  a 
chattel  mortgage  upon  the  goods  In  contro- 
versy, to  secure  an  indebtedness  of  $1,400,  evi- 
denced by  two  promissory  notes,  one  dated 
March  1, 1803,  for  the  sum  of  1600,  due  60  days 
sktter  date,  and  the  other  dated  March  28, 1898, 
for  the  sum  of  $800,  due  60  days  after  date. 
The  mortgage  contained  the  following  clause: 
"This  la  to  be  a  continuing  mortgage  on  the 
stock  of  goods,  wltih  the  right  of  maker  there- 


of to  sell  in  the  usual  course  of  business,  and 
apply  the  proceeds  of  such  sales  to  pay  the 
actual  and  necessary  expenses  of  carrying  on 
the  business,  and  replacing  enongh  goods  to 
keep  the  stock  up  to  its  present  value,  l^iia 
mortgage  is  to  cover  all  goods,  wares,  or  mer- 
chandise hereafter  bought  for  said  store." 
This  mortgage  was  taken  by  HM'sfaU  to  secure 
money  of  the  Guthrie  National  Bank,  of  which 
J.  W.  McNeal  was  president,  and  was  filed 
and  entered  for  record  April  19,  1898.  Upon 
the  20th  day  of  AprU,  1898,  Mr.  McNeal,  as 
president  of  the  bank,  wmt  into  possession  of 
the  goods  described  in  the  mortgage,  and  held 
the  same  as  the  representative  d  the  Guthrie 
National  Bank.  Immediately  after  the  goods 
In  controversy  were  delivered  to  the  plaintiff  In 
error  Horsfail,  and  to  McNeal  for  the  bank, 
WIU  T.  Little  telegraphed  Burnham,  Hanna, 
Munger  &  Co,  to  send  their  adjuster;  and 
soon  thereafter  a  man  named  Zigler,  attorney 
for  the  defendants  in  error,  appeared,  and  rep- 
resented the  defendants  in  error  as  their  attor- 
ney; whereupon,  on  April  20,  1898,  the  Will 
T.  Little  Company  executed  to  the  defendants 
in  error  a  chattel  mortgage  upon  the  stock  of 
goods  in  controversy,  to  secure  a  purported  in- 
debtedness of  $5,189,71,  subject  to  the  lien  and 
possession  of  the  Guthrie  National  Bank  for 
the  sum  of  $1,400,  which  mortgage  was  deliv- 
ered to  Zigler,  and  placed  upon  record,  and 
Zigler  went  into  possession  of  ttie  goods,  sub- 
ject to  the  possession  of  J.  W.  McNeal,  Hors- 
fall, and  the  Guthrie  National  Bank.  After- 
wards, and  on  the  27th  day  of  April,  1893,  one 
C.  W.  Miller,  another  representative  of  de- 
fendants in  error,  received  from  the  Will  T.  Lit- 
tle Oompany  a  chattel  mortgage  upon  the  same 
stock  of  goods  to  secure  the  payment  of  a 
promissory  note  of  even  date  therewith,  for  the 
sum  of  $2,264.71,  payable  to  the  order  of  the 
defendants  in  error  one  day  after  date,  which 
said  mortgage  was  filed  for  record  on  the  same 
day;  and  thereupon  the  said  C.  W.  Miller,  rep- 
resenting the  defendants  in  errcH:,  released  the 
mortgage  theretofore  taken  by  Zigler.  At 
the  time  that  the  second  mortgage  was  taken 
by  Miller  for  the  defendants  in  error,  Horsfall 
was  In  possession  of  the  property  for  the  Guth- 
rie National  Bank.  The  claim  of  the  defend- 
ants in  «Tor  to  recover  in  this  case  is  based 
upon  the  chattel  mortgage  taken  AprU  27, 1893, 
and  upon  possession  taken  th««nnder.  The 
case  was  tried  before  Hon.  Henry  W.  Scott, 
judge  of  the  district  court,  by  special  assign- 
ment for  the  trial  of  the  cause,  and  a  jury. 
Upon  the  trial  the  mortgage  to  Horsfall  was 
offered  in  evidence  by  the  defendants  (plain- 
tiffs in  errw),  objected  to  as  void,  and  the 
court  had  sustained  the  objection;  and  there- 
after a  number  oi  witnesses  were  introduced, 
and  their  testimony  taken,  that  they  had  ob- 
tained possession  under  that  mortgage  at.  the 
mortgaged  stock  at  the  solicitation  and  request 
of  the  mortgagor.  After  the  takli^  of  testi- 
mony was  closed  upon  both  sides,  tbe  case  was 
argued  by  the  attorneys,  and  during  the  arga* 
ment  the  Jury  was  discharged  from  further  ac- 
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tlon  lu  tlie  case,  and  the  court  announced  that 
lie  "would  take  the  case  from  the  jury,  and 
decide  It  upon  legal  questions,  both  parties  to 
the  cause  having  elected  to  submit  the  cause 
upon  the  question  of  the  validity  of  the  chattel 
mortgage  in  question  given  by  the  defendant 
the  Wm  T.  Little  Company  to  W.  J.  IlorsfaU, 
cashier,  the  question  being  one  of  law  only, 
and  there  being  no  question  of  fact  for  the 
jury  to  determine";  and  the  court  proceeded  to 
talie  the  same  under  consideration.  The  jury 
■was  thereupon  discharged  from  further  action 
in  the  case,  and  judgment  was  deferred  until 
May  12,  1894,  when  judgment  was  rendered 
in  behalf  of  the  defendants  In  error  for  the  re- 
covery of  the  property. 

Error  Is  assigned  In  this:  That  (1)  the 
court  erred  In  withdrawing  the  case  from 
the  conslderatiMi  of  the  jury;  and  (2)  In  ad- 
mitting testimony  on  the  part  of  the  defend- 
ants In  error,  over  the  objection  of  the  plain- 
tiffs In  error;  and  (3)  in  ruling  out  evidence 
offered  by  the  plaintiffs  in  error;  and  (4) 
in  oveiTuIIng  the  motion  for  a  new  trial;  and 
(5)  In  rendering  judgment  for  defendants  in 
(MTor.  Under  these  assignments  of  error,  it 
1b  the  contention  of  the  plaintiffs  in  error 
(1)  that  the  mortgage  given  to  Horsfall,  as 
cashier,  was  a  valid  and  subsisting  lien  upon 
the  property  taken  in  the  action,  and  was  not 
upon  its  face  void  in  law;  and  (2)  that,  even 
if  the  mortgage  was  Invalid,  the  possession  of 
the  property  taken  in  the  action  was  acquired 
In  the  first  place  by  the  plaintiffs  in  error  Hors- 
fall, as  cashier,  and  J.  W.  McNeal,  as  presi- 
dent, of  the  Guthrie  National  Bank,  by  the 
voluntary  surrender  to  them  of  the  goods  by 
Will  T.  Little,  president  of  the  plaintiff  in  er- 
ror corporation;  and  that.  If  the  possession 
under  the  mortgage  was  not  good,  yet  that  the 
possession  so  acquired  by  the  voluntary  act  of 
the  Will  T.  Little  Company  operated  as  a  lien 
by  way  of  pledge,  scpamte  and  Independent 
from  the  rights  which  the  plaintiffs  in  error 
Horsfall,  as  cashier,  and  the  Guthrie  Nationcil 
Bank,  claimed  to  have  acquired  under  and  by 
reason  of  the  chattel  mortgage  executed  to 
them;  and  that  this  possession,  so  acquired  by 
•way  of  pledge,  was  of  itself  valid,  sound,  and 
suffident  to  insure  to  the  plaintiffs  In  error  a 
Ifflmary  lien  thereupon,  which  could  not  be 
affected  by  the  Invalidity  of  the  chattel  mort- 
gage theretofore  executed  to  them,  If  the  chat- 
tel mortgage  should  be  detennlned  by  this 
court  to  be  invalid.  Upon  this  contention  it  Is 
to  be  said  that  evidence  was  adduced  in  the  case 
to  show,  in  behalf  of  the  plaintiffs  in  error,  that 
the  delivery  of  the  goods  to  the  plaintiffs  In  er- 
ror Horsfall,  as  cashier,  and  McNeal,  as  pres- 
ident, was  a  voluntary  act  of  the  Will  T.  Little 
Company;  and,  upon  the  other,  evidence  was 
also  produced  tending  to  show  that  possession 
of  the  goods  by  the  said  plaintiffs  In  error 
Horsfall  and  McNeal  was  under,  by  virtue  of, 
and  directly  In  pui-suance  of,  the  authority 
which  they  claimed  to  have  by  virtue  of  the 
chattel  mortgage,  and  not  otherwise.  It  was 
testified  to  by  Mr.  McNeal,  when  called  as  a 


witness  in  the  case,  that,  when  possession  was- 
taken  by  him  for  the  Guthrie  National  Bank, 
"I  went  to  Hunter,  who  had  the  keys,  and  an- 
nounced tliat  I  took  possession  of  the  stock  of 
goods,  and  put  Hunter  in  possession  for  tliu 
bank,  and  put  a  notice  on  the  door  of  the 
store  that  the  store  was  closed  under  mortgage 
to  Guthrie  National  Bank."  The  original  no- 
tices which  were  posted  upon  the  door  of  the 
store  were  given  in  testimony,  and  accompany 
the  case-made.  They  are  two  In  number,  and 
each  read  as  follows:  "Closed  by  Guthrie  Na- 
tional Bank,  under  chattel  mortgage."  The 
property  was  thereafter  sold  by  Horsfall,  as 
the  cashier  of  the  Guthrie  National  Bunk,  and 
tlie  notice  of  mortgagee's  sale,  after  giving  the 
date  of  the  sale,  and  describing  the  property, 
provides  that  "the  above-described  property  is. 
taken  as  the  personal  property  of  the  Will  T. 
Little  Company,  under  and  by  virtue  of  a 
certain  chattel  mortgage  executed  by  the  Will 
T.  LltUe  Company  to  W.  J.  Horsfall,  cashlor 
of  Guthrie  National  Bank,  which  said  mort- 
gage bears  date  of  April  1,  1893,  and  was  ex- 
ecuted to  secure  the  sum  of  fourteen  hundred 
dollars,  as  evidenced  by  two  certain  proniLs- 
sory  notes,— one  for  six  hundred  dollars,  dated 
March  7,  1893,  due  sixty  days  after  date;  and 
one  for  eight  hundred  dollars,  dated  March  28, 
1803,  and  due  sixty  days  after  date,"  and  fur- 
ther provides  that  the  "mortgaged  proix;rty  is 
disposed  of  and  the  proceeds  will  be  applied  in 
payment  of  said  mortgage  indebtedness,  ex- 
penses, and  costs  of  foreclosure.  *  *  •"  The 
journal  entry  of  the  trial  taken  at  the  time  by 
the  clerk  of  the  court,  and  certified  to  by  him 
as  a  true  and  correct  copy  of  journal  entry  of 
the  trial  of  the  cause,  as  the  same  was  taken 
at  the  trial  by  him,  states  that  after  "the  call- 
ing of  the  trial,  and  the  announcement  that 
the  parties  were  ready  for  trial,  and  the  state- 
ment tliat  the  Jury  was  duly  Impaneled  and 
sworn  to  try  the  case,  and  that  the  following 
witnesses  were  duly  sworn  to  testify  on  be- 
half of  plaintiff,  •  •  •  and  •••  on  be- 
half of  defendants,"  and  after  stating  that  de- 
fendants rest,  and  plaintiff  introduced  testi- 
mony in  rebuttal,  states,  as  a  part  of  the  fur- 
ther proceedings  of  the  court,  that  'the  jur.v 
is  now  dlsdiarged  from  further  action  In  this 
cause,  and  the  court  defers  judgment  until 
May  12,  18{>4,  both  parties  elect  to  submit  the 
case  upon  the  question  of  the  validity  of  the 
mortgage  In  question;"  and  the  judgment  en- 
try of  the  court,  signed  by  the  judge  before 
whom  the  cause  was  tried,  states  that  "the 
court  thereupon  discharged  the  jury  from  the 
further  consideration  of  the  evidence  In  the 
case,  and  the  question  to  be  settled  waa  the 
validity  of  the  chattel  mortgage  brought  In 
evidence  by  the  defendants.  It  was  thereupon 
agreed  by  the  parties  that  the  case  should  be 
submitted  to  the  court  npcn  the  validity  of 
said  mortgage."  Afterwards,  and  upon  the 
settlement  of  the  case,  an  amendment  to  the 
record  was  suggested  by  the  defendants  in  er- 
ror, and  allowed  by  the  court  to  be  inserted 
in  the  record,  which  states  that  "both  partle» 
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elected  to  submit  the  case  upon  the  question 
of  the  vaUdity  of  the  chattel  mortgage  in  ques- 
tion, given  by  the  defendant,  the  Will  T.  Ut- 
ile Company,  to  \V.  J.  Horsfall,  cashier  of 
Ciuthrie  National  Bank.  The  question  being 
one  of  law  only,  and  there  being  no  question 
of  fact  for  the  jury  to  determine,  the  jury  Is 
discharged  from  the  further  consideration  of 
ihe  case."  if  it  were  left  to  this  court  to  de- 
tei-mine  the  preiiouderance  of  the  evidence,  we 
should  have  no  doubt  iu  determining  the  law 
to  be  against  the  acquisition  of  any  right  in 
belialf  of  plaintiff  in  error  the  Guthrie  Natiwial 
Baulc  to  daim  possession  of  the  stocli  of  goods 
by  virtue  of  the  contract  of  pledge  upon  the 
facts  in  the  case.  Independent  of,  and  separate 
and  distinct  from,  the  claims  sot  up  by  it  under 
tlie  chattel  mortgage;  but  this  question  of  fact 
and  claim  of  legal  right  was  surrendered  in  be- 
half of  the  plaintiffs  in  error  when  it  was 
agreed  by  the  parties  that  the  case  should  be 
submitted  to  the  court  up<Hi  the  validity  of  the 
mortgage,  and  when  "both  parties  elected  to 
submit  the  cause  upon  tiie  validity  of  the 
mortgage  in  question." 

If  the  validity  of  the  mortgage  upon  its  face, 
and  measured  by  its  own  terms,  was  the  sim- 
ple question  brought  here  for  ova  consideration, 
we  should  have  no  difficulty  in  determining  it. 
It  provides,  in  terms,  that  It  shall  be  (1)  a  con- 
tinuing mortgage,  and  (2)  with  the  right  of 
the  malcer  thereof  to  sell  in  the  usual  course 
of  business,  and  (3)  to  api)iy  the  proceeds  of 
such  sales  to  pay  tlie  actual  and  necessary 
expenses  of  carrying  on  tlie  business,  and  (4) 
to  rci>lace  enough  goods  to  licop  the  stocli  up 
to  its  present  value.  The  mortgage  was  given 
upon  the  Ist  day  of  April,  181>3,  to  secure 
promis.soi7  notes  dated,  respectively,  March 
1st  and  March  28th,  payable  00  days  after 
date,  due  upon  the  2!)th  to  the  1st  day  of  May, 
and  the  21st  to  30th  days  of  May,  respectively, 
of  18!)3.  There  is  no  intlmatlou  in  the  mort- 
gage that  the  maker  tliereof  made  any  engage- 
ment to  malce  any  appropriation  of  the  pro- 
ceeds of  the  mortgaged  stocic  to  the  payment 
of  tlie  debt  then  described  as  due  to  the  mort- 
gagee, until  the  days,  respectively,  last  men- 
tioned; nor  is  there  any  intimation  or  provi- 
sion therein  tliat  any  such  iMt^-ments  would  be 
required  by  the  mortgagee.  The  power  being 
given  to  the  malcer  of  the  mortgage  to  sell  in 
the  usual  course  of  business,  and  apply  the 
proceeds  of  such  sales  to  pay  the  actual  and 
necessaiy  expenses  of  carrying  on  the  biisi- 
ness,  and  replace  enough  goods  to  Iceep  the 
stock  up  to  its  present  value,  what  was  to  be- 
come of  the  proceeds  of  sales  after  the  pay- 
ment of  expenses  and  replacing  stock,  during 
tlie  period  from  the  time  of  the  making  of  the 
mortgage,  April  1,  1893,  up  to  the  time  of  the 
maturity  of  the  notes,  upon  May  1st  and  30th, 
respectively?  There  is  no  answer  to  this  but 
that  it  leaves  these  proceeds  to  be  disposed  of 
as  the  maker  of  the  mortgage  saw  fit.  During 
that  period,  if  the  mortgage  was  valid  and 
effective,  the  mortgagor  was  left  at  liberty, 
according  to  this  stipulation,  to  convert  hia 


stock  into  money,  and  appropriate  the  pro- 
ceeds thereof  to  his  own  use,  if  the  mortgagee 
conceded  this  privilege,  and  the  mortgage 
would  then  be  effective  as  a  protection  of  tlie 
property  of  the  mortgagor  against  the  claims 
of  other  creditors,  while  the  mortgaseo  do- 
rived  no  benefit  therefrom.  If  this  could  be 
sustained,  the  mortgagee  could  simply  use 
his  mortgage  as  a  protection  or  shield  over  tlie 
mortgagor,  while  the  latter  "continued"  to 
replenish  Ids  stock  of  goods  "in  the  usual 
course  of  business,"  and,  after  "applying  the 
proceeds  of  sales  to  the  payment  of  actual 
and  necessary  expenses  and  replacing  stock," 
to  appropriate  the  balance  of  the  proceeds  to 
his  own  use.  Possession  having  been  here  left 
to  the  mortgagor,  with  the  privilege  of  appro- 
priating, according  to  the  terms  of  the  mort- 
gage, a  part  of  the  property  to  his  own  use, 
his  possession  was  ills  own  possession,  and 
not  that  of  the  mortgagee.  Tiie  intention  of 
the  parties  may  have  been  absolutely  fair  and 
honest.  The  mortgagee  may  have  believed 
that  his  mortgagor  would  appropriate  the  pro- 
ceeds to  the  payment  of  the  mortgage  debt 
The  mortgagor  may  have  honestly  Intended  to 
do  so.  But  the  mortgage  was  void,  as  a  mat- 
ter of  law. 

Tiie  conclusion  here  arrived  at  is  not  based 
iipou  what  the  parties  may  have  intended  to 
do,  but  is  based  upon  what  the  mortgage 
does,  in  fact,  concede  to  the  mortgagor  the 
privilege  to  do.  The  privileges  of  possession 
and  appropriation  are  there  provided  for,  for 
the  benWit  of  the  mortgagor,  by  the  terms  of 
the  mortgage;  and,  if  such  an  instrument  and 
conveyance  cotdd  be  sustained,  it  would  be 
at  the  option  and  within  the  power  of  tlie  mort- 
gagor and  mortgagee  to  enable  a  fraud  to  be 
perpetrated  upon  creditors,  and  to  enable  the 
mortgagor  to  convert  the  property  into  money, 
and  apply  It  to  his  own  use,  fraudulently, 
while  the  mortgage  served  to  protect  the  prop- 
erty included  in  it,  from  the  claims  of  other 
creditors.  Such  a  privilege  is  against  the  poli- 
cy of  the  law,  and  wherever  stocks  of  mer- 
chandise have  thus  been  mortgaged,  and  the 
privilege  of  appropriation  by  the  mortgagor  to 
his  own  use  have  been  thus  permitted  by  the 
terms  of  the  mortgage,  the  decision  of  the 
courts  of  this  country  have  condemned  them 
with  almost  entire  unanimity,  and  the  instru- 
ment Itself  has  been  as  uniformly  held  to  be 
fraudulent  and  void  as  a  matter  of  law,  irre- 
spective of  the  question  as  to  whether  any 
fraud  or  fraudulent  intent  did  in  fact  exist. 
Means  v.  Dowd,  128  U.  S.  281,  9  Sup.  Gt.  65; 
Implement  Co.  v.  Schultz,  45  Kan.  52,  25  Pac. 
625;  Robinson  v.  Elliott,  22  Wall.  523;  Lorie 
V.  Adams,  51  Kan.  692,  33  Pac.  599;  Blakes- 
lee  V.  Rossman,  43  Wis.  110;  Tallon  v.  Ellison, 
3  Neb.  63;  Bamett  v.  Kinney  (Idaho)  23  Pac. 
922;  Lang  v.  Lee,  8  Rand.  (Va.)  410;  Hubbell 
V.  Allen,  90  Mo.  574,  3  8.  W.  22;  Looker  v, 
Peckwell,  38  N.  J.  Law,  253. 

But  it  is  contended  by  the  plaintiffs  In  error 
that,  in  taking  the  case  away  from  the  jury, 
and  in  undertaking  to  decide  It  upon  leg^ 
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<luestloii8,  Uie  conrt  erred  in  considering  only 
the  ralidlty  of  the  mortgage,  executed  to  Hors- 
fnil,  uiMu  Its  face,  and  apart  from  the  fact  of 
possession,  which  was  produced  In  evidence. 
Inasmuch  as  the  motion  for  a  new  trial  de- 
clared (1)  that  "the  finding  and  decision  \>t 
the  court  In  the  cause  is  not  sustained  by  sutfl- 
cleiit  evidence,"  and  (3)  that  "the  finding  and 
decision  of  the  court  is  contrary  to  the  evi- 
dence and  law,"  and  (-i)  tliat  the  com-t  erred 
"in  sustaining  the  plaintiff's  objection  to  the 
introduction  of  the  mortgage  given  by  the 
Will  T.  Little  Company  to  Horsfall,  offered  In 
evidence  by  the  defendant,  and  for  excluding 
the  same,"  and  inasmuch  as  it  is  assigned  for 
error  here  that  (3)  "the  coiu-t  erred  in  ruling 
out  evidence  and  testimony  offered  by  these 
plaintiffs  in  error  on  the  trial  of  this  cause,  to 
which  plaintiffs  in  error  at  the  time  duly  ex- 
cepted," and  (4)  the  court  erred  in  oventiling 
the  motion  of  this  plaintiff  In  error  W.  J.  Hors- 
fall, cashier  of  the  Guthrie  National  Bank,  for 
a  new  trial,  this  point  Is  properly  raised  for 
tlie  consideration  of  this  court.  Little,  the 
plaintiff  in  error,  testified  that  he  was  the 
"president  of  the  comi)any  that  signed  a  mort- 
gage to  \V.  J.  Horsfall,  and  also  to  tlie  plain- 
tiffs in  this  action,  and  tlint  he  liad  turned 
over  the  stock  of  goods  to  McNeal,  pn»sident 
of  the  Guthrie  National  Bank,  and  that  he  aft- 
erwards gave  a  mortgage  to  Burnham,  Han- 
na,  Munger  &  Co."  McXeal  testified  that  he 
"was  president  of  the  (.uthrie  National  Bank, 
and  that,  about  the  20th  day  of  April,  Little, 
iK'ing  sick  at  home,  sent  for  lilm;  tliat  he  went 
down  to  see  him;  and  that  Little  then  stated 
to  him  tliat  he  liad  concluded  that  he  was 
unable  to  pay  his  debts,  and  wanted  him  to 
take  possession  of  the  goods,  and.  if  anytliing 
else  was  left,  to  turn  it  over  to  Burnham,  Ilan- 
na.  Munger  &  Co."  Miller,  the  agent  of  the 
defendants  in  error,  also  testified  that  Little 
told  him  that  "he  could  not  turn  the  stock 
over  10  me,  because  the  Guthrie  National  Bank 
had  demanded  the  stock."  There  was  no  evi- 
dence contradicting  this  testimony.  At  the 
time  the  cause  was  taken  from  the  Jury,  It 
therefore  stood  as  an  undisputed  fact  In  the 
record  tliat,  prior  to  the  execution  of  the  mort- 
gage to  Burnham,  Hanna,  Muuger  &  Co.,  the 
l>laintiff  in  error  was  in  poi<.se.>(sion  of  the 
stock  of  goods  by  the  agreement  of  the  mort- 
gagor. While  the  mortgage  to  Horsfall  was, 
taken  alone  and  "uimn  its  face."  void,  yet  the 
law  is  that,  notwitlistandlng  its  invalidity.  It 
was  .vet  good  as  between  the  mortgagor  and 
the  mortgagee,  and  valid  as  to  aU  creditors  ob- 
taining liens  upon  it  subsenuently  to  the  time 
at  wlilch  the  mortgagees  took  actual  ixjsses- 
slon  under  their  mortgage.  Wiille  tlie  mort- 
gage would  have  been  void  as  to  creditors  at- 
taching, or  in  execution  prior  to  the  time  at 
which  the  bank  took  jwH-sesslon.  yet  the  mort- 
gage was  good  as  l)etween  the  parties  to  it; 
and  when  the  plaintiff  in  error  liad  obtained 
possession  by  the  consent  of  the  mortgagor, 
and  had  proceeded  to  the  appropriation  of  the 
goods  to  tlie  payment  of  tlie  debt  due  to  tlie 


Gutiirie  National  Bank,  according  to  the  tenu'i 
of  the  mortgage,  it  was  completely  good  as 
against  creditors  asserting  their  rights  under 
llens  acquired  subsequent  to  such  possession. 
Brown  v.  Webb,  20  Ohio,  300,  where  it  Is  saUi 
that  "a  mortgage  of  personal  property,  when* 
the  mortgagor  retains  possession  by  virtue  of 
the  mortgage,  with  a  power  of  sale,  is  void, 
as  against  subse<iuent  purchasers,  and  execu- 
tion creditors;  but,  when  possession  is  taken 
b.v  the  mortgagee,  the  mortgage  becomes  valid, 
so  as  to  protect  the  mortgaged  property  from 
execution  cretlitors  not  having  made  a  levj-. 
and  against  subsequent  purchasers  from  the 
mortgagor."  Nash  v.  Norment,  5  Mo.  Ai)p. 
'Art;  Eastman  v.  Water-Power  Co.,  24  Minn. 
437;  Chapman  v.  Weinier,  4  Ohio  St.  481: 
McTaggart  v.  Rose,  14  lud.  230;  Dayton  v. 
Bank,  23  Kan.  200;  Bank  v.  Sai-gent.  21)  Kan. 
576;  Cameron  v.  Marvin,  26  Kan.  G26.  In 
the  latter  case,  the  supreme  court  of  Kansas, 
all  the  Justices  concurring,  adopts  the  state- 
ment of  the  law  upon  the  point  as  contained 
in  .Tones,  Chat.  Mortg.  §  17S.  as  follows:  "If  a 
I  mortgagee  takes  possession  of  the  mortgaged 
I  chattels  before  any  otlier  right  or  lien  attaclu>s, 
his  title  under  the  mortgage  Is  good  against 
everybody,  althougli  It  be  not  acUnowiedgwl 
and  recorded,  or  the  record  lie  InefTcH-tuai  by 
reason  of  any  irregularity.  The  subsiMjueut 
delivery  cures  all  such  defects.  •  •  •  d,>. 
llvei-y  of  possession  under  a  mortgage  before 
rights  have  been  acquired  by  others  will  cure 
any  Invalidity  there  may  be  in  the  instru- 
ment, •  •  •  or  from  its  containing  a  provi- 
sion which  makes  it  void  except  as  between 
the  iiartles."  And  the  su]ireine  court  of  Kan- 
sas, in  the  last-nanuHl  case,  declare  that  "this 
statement  of  the  law  is  undoubtedly  in  ac- 
cordance with  the  great  wciglit  of  authority." 
This  is  an  action  in  replevin,  in  which  tlie 
gist  of  the  action  is  the  wrongful  detention  of 
the  goods.  The  case  could  not  have  licen  pass- 
ed upon  by  the  district  court  but  by  taking 
Into  consideration  ail  the  evidence  offered 
tending  to  show  who  was  In  possession,  and 
liow  that  iwssession  Iiad  been  obtained.  The 
Judgment  slgiieil  by  the  district  Judge,  un- 
dertaking to  set  forth  a  flnciing  of  fact,  stated 
that  "tlie  defendant  Horsfall,  cashier  of  the 
Guthrie  National  Bank,  took  possession  of  the 
stock  of  goods  in  controversy,  under  and  by 
virtue  of  the  chattel  mortgage,"  etc..  and  that 
the  court  could  not  as  a  matter  of  law  and 
right,  and  did  not  as  a  matter  of  fact,  under- 
take to  ignore  the  evidence  producwl  befoii- 
it  to  the  Jury,  aud  in  tlie  case  for  considera- 
tion at  the  time  the  case  was  taken  from  the 
Jury  to  be  determined  upon  "legal  questions." 
We  think,  then,  that  the  trial  court.  In  con- 
sidering this  case,  and  rendering  its  decision, 
should  not  have  conftne<l  Its  attention  to  the 
mortgage  "upon  Its  f-ice,"  and  apart  from  the 
evidence.  If  It  had  in  fact  done  so,  "both  par- 
ties having  elected  to  submit  the  cause  upon 
the  validity  of  the  irhattel  mortgage  In  ques- 
tion," A<'companle<)  by  possession,  the  legal 
rlglits  of  the  pialntlfr  in  error  tlic  Guthrie  Na- 
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tional  Bank  were  entirely  different  from  what 
they  would  have  been  had  It,  as  mortgagee  un- 
tlor  the  mortgage  In  question,  remained  out  of 
possession.  M'e  think  that  the  submission  of 
the  cause  upon  the  validity  of  the  mortgage 
should  be  interiireted  to  mean  the  submission 
of  the  cause  as  the  facts  had  at  the  time  of 
that  submission  been  shown  to  be.  The  Judg- 
ment of  the  court  below  is  therefore  reversed, 
and  the  case  remanded  to  the  district  court, 
with  dirwtion  to  enter  Judgment  for  the  plain- 
tiffs in  error.  All  the  Justices  concur,  except 
DALE,  C.  J.,  who  was  of  counsel. 


ATCIIISOX,  T.  &  S.  P.  R.  CO.  v.  HOLLAND. 

(Supreme  Court  of  Kansas.    June  6,  1897.) 

New  Tkial—Waivek— Special  Findinos — Iscon- 
sistency. 

1.  A  motion  for  judgment  on  special  findings, 
notwiflistanding  the  general  verdict,  and  one  for 
a  new  trial,  may  be  tiled  by  the  defendant  at  the 
same  time;  and  the  submission  and  decision  of 
the  former  motion  will  not  operate  as  a  waiver 
uf  the  latter. 

2.  Wliere  spedal  findings  upon  a  material  issue 
are  contrary  to  the  evidence  and  inconsistent 
with  each  other,  indicating  that  the  jury  did  not 
fairly  and  intelligently  consider  the  case,  the 
general  verdict  should  be  set  aside,  and  a  new 
trial  granted. 

(Syllabns  by  the  Conrt.) 

EIrror  from  district  court,  Cowley  county; 
A.  M.  Jackson.  Judge. 

Action  by  Lou  Holland  against  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Companj'.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Reversed. 

A.  A.  Hurd  and  M.  G.  Troup,  for  plaintiff 
in  error.  Madden  &  Buckman,  for  defendant 
in  error. 

JOHNSTON,  J.  Lou  Holland  was  struck 
and  seriously  injured  by  a  passenger  train  of 
the  Atchison,  Topeka  &  Santa  F6  Railroad 
Companj-,  at  a  crossing  near  the  station  of 
Hackney,  and  she  seeks  to  recover  damages  for 
tlie  injuries  sti.stalned.  Hacknej'  Is  a  hamlet 
i-onststing  of  a  church,  store,  station  house, 
and  a  few  residences.  At  that  point  the  rail- 
road runs  in  a  southwesterly  direction,  while 
the  wagon  track  runs  north  and  south,  and 
cro-sses  the  railroad  track  about  2,")0  yards 
south  of  the  station  house.  The  country  in 
the  vicinity  of  Hackney  Is  nearly  level,  but 
the  grade  of  the  railroad  slightly  descends  to 
the  .<iOuth.  There  is  a  curve  in  the  railroad 
about  27.'>  yards  north  of  the  station  house, 
leaving  an  unobstructed  view  of  the  track  for 
aliiiut  ."25  yards  north  of  the  crossing.  The 
stiitiou  house  is  west  of  the  railroad  track,  and 
Id'tween  it  and  tlie  wagon  road.  Alwve  the 
c-ix)sslng.  and  where  the  highway  nears  the 
station  house,  the  wagon  track  angles  over  to 
tlie  railroad,  and  they  come  together  at  a  point 
about  40  rods  north  of  the  cro.sslng.  From 
that  point  the  watron  track  parallels  the  rail- 
road to  the  crossing,  the  two  tracks  being  only 


from  five  to  eight  feet  apart  At  the  crossi.ng 
the  highway  turns  somewliat  abruptly  to  the 
east  over  the  railroad  track.  For  many  years 
Lou  Holland  had  lived  near  the  railroad  track, 
and  about  half  a  mile  south  of  the  crossing. 
On  the  day  of  the  injury,  she  went  to  Wlnfleld 
in  a  buggy  to  which  was  hitched  a  single 
horse,  and  on  the  evening  of  that  day  started 
south,  on  her  way  home.  As  she  approachefl 
Hackney,  she  was  aware  that  a  train  was  past 
due,,  and  she  states  that  she  kept  a  lookout 
for  the  same.  She  says  that  she  looked  several 
times  before  angling  over  to  the  railroad,  and 
also  while  driving  close  to  and  parallel  with 
the  railroad  track  for  a  distance  of  about  4() 
yards  to  the  crossing,  but  did  not  see  or  bear 
a  coming  train.  While  paralleling  the  track, 
her  back  was  towards  the  coming  train,  and 
when  she  turned  upon  the  track,  and  had 
passed  nearly  over  the  same,  the  locomotive 
struck  the  hind  wheel  of  her  buggy,  tlut>wing 
her  out,  and  causing  the  Injuries  complained 
of.  In  her  petition  she  charges  that  the  rail- 
road company  was  negligent  in  failing  to 
sound  the  whistle  80  rods  from  the  crossing, 
and  she  alleges  that  the  employes  of  the  com- 
pany operating  the  train  "failed  and  neglected 
to  sound  the  whistle  or  ring  the  bell  or  other- 
wise warn  this  plaintiff  of  the  approach  of 
said  train,  and,  without  slacking  the  speed 
thereof,  carelessly,  negligently,  and  wantonly 
ran  into  and  against  the  plaintiff  and  her  bug- 
gy, caaslng  the  injuries  above  set  forth."  The 
speed  of  the  train  Is  alleged  to  have  been  at  a 
rate  of  from  35  to  50  miles  an  hour.  A  gen- 
eral verdict  awarding  plaintiff  below  $6,300 
as  damages  was  returned  by  the  Jury,  and 
with  It  a  number  of  si>eclal  findings.  The 
company  at  once  filed  a  motion  asking  judg- 
ment on  the  si^ecial  findings,  notwithstanding 
the  general  verdict,  and  upon  the  same  day 
filed  a  motion  for  a  new  trial.  Six  days  aft- 
erwards the  motion  for  judgment  on  the  spe- 
cial findings  was  considered  and  overruled, 
and  immediately  afterwards  the  motion  for 
the  new  trial  was  refused. 

It  Is  contended  that  the  two  motions  are  in- 
consistent, and  that  the  filing  of  the  first  op- 
erated as  a  waiver  of  the  motion  for  a  new 
trial.    We  think  no  such  consequence  follows 
the  filing  of  the  two  motions.    Each  Is  an  at- 
tack on  the  general  verdict,  and  if  it  Is  not  set 
aside  upon  the  first  motion,  and  judgment 
given  on  the  special  findings,  the  court  is  ask- 
ed upon  the  second  motion  to  set  it  aside,  and 
grant  a  new  trial.     Probably  a  written  motion 
for  Judgment  on  the  findings  is  not  esseutlal. 
When  inconsistent  with  the  general  verdict, 
they  control,  and  It  is  the  duty  of  the  court, 
I  with  or  without  formal  application,  to  give 
I  Judgment  accordingly.    Civ.  Code,  §  28S.    If 
I  such  a  matl(m  Is  tiled,  and  the  decision  there- 
1  on  is  not  promptly  given,  a  party  cannot  safo- 
I  ly  defer  his  motion  for  a  new  trial.     If  the 
findings  settle  the  case  a  new  trial  should  not 
be  a.sked  for  or  allowed,  and  if  the  eoiu't  fails 
to  reach  a  conclusion  upon  tlie  first  motion, 
or  for  any  reason  postpones  Its  decision  be- 
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yond  three  days  after  the  verdict  Is  returned, 
no  opportunity  Is  given  to  obtain  a  new  trial. 
The  pendency  of  a  motion  for  Judgment  on 
the  findings  affords  no  excuse  for  a  delay  in 
filing  the  motion  for  a  new  trial  more  than 
three  days  after  the  rendition  of  the  verdict. 
A  motion  filed  after  that  time  Is  a  nullity. 
City  of  Osborne  v.  Hamilton,  29  Kan.  1.  We 
think  the  two  motions  may  be  pending  at  the 
.>«ame  time,  and  that  the  motion  for  tlie  new 
trial  is  not  waived  by  a  motion  for  Judgment 
on  the  special  findings,  notwithstanding  the 
general  verdict.  Luse  v.  Railway  Co.,  57 
Kan.  361, 46  Pac.  768;  16  Am.  &  Eng.  Enc. 
Law,  636;  Elliott,  Gen.  Prac.  §  995. 

It  is  contended  that  the  Jury  did  not  give 
the  case  a  fair  and  tatelligent  consideration, 
and  that  this  appears  from  the  Inconsistency 
of  the  special  findings  with  each  other  and 
with  the  general  verdict;  and  there  is  a  fur- 
ther contention  that  the  verdict  is  without  sup- 
port, and  that  several  important  findings  are 
contrary  to  the  testimony.  The  failure  to 
give  the  statutory  signals  as  the  train  ap- 
proached the  crossing  where  the  Injury  oc- 
curred Is  chiefly  relied  on  as  a  gi'ound  of  neg- 
ligence. The  locomotive  whistle  was  sound- 
ed for  the  station  a  short  distance  north  of 
the  post  designating  where  the  whistle  should 
l)o  sounded  for  the  crossing;  and,  while  those 
In  charge  of  the  train  testified  that  they  also 
sounded  the  whistle  for  the  crossing,  there  is 
testimony  tending  to  sliow  that  they  did  not, 
and  therefore  there  was  evidence  from  which 
an  inference  of  negligence  might  be  drawn  by 
the  Jury.  The  company  claims  that  the  injury 
rrsulted  from  the  contributory  negligence  of 
the  plaintiff  below,  and  there  Is  considerable 
in  the  evidence  tending  to  sustain  the  claim. 
The  care  e.xercl.«ed  by  her  bi'fore  and  at  the 
time  of  the  Injury  was  therefore  an  important 
consideration  for  the  jury,  and  upon  this  ques- 
liim  tlielr  findings  cannot  be  reconciled  with 
tlie  testimony  or  with  each  other.  She  testi- 
fied that  she  repeatedly  looked  and  listened 
for  the  train  as  she  approached  the  crossing, 
but  did  not  see  or  hear  it  until  she  was  upon 
the  crossing.  She  states  that  she  was  aware 
that  a  train  was  due,  and  had  looked  for  it 
several  times  before  .she  reached  that  portion 
of  the  highway  which  runs  parallel  with  tlie 
railroad.  In  going  across  to  that  jjart  of  the 
highway,  the  depot  obstructed  her  view  for  a 
moment;  but  when  she  reached  that  point, 
and  started  soutliwest  along  and  within  from 
five  to  eight  feet  of  the  railroad  track,  she 
states  that  her  view  was  obstructed.  Al- 
though she  testified  that  she  could  then  see 
past  the  depot,  and  up  the  track,  the  Juiy  an- 
swered that  her  view  was  obstructed  by  the 
depot.  In  answer  to  the  eighth  question,  as 
to  whether  she  could  see  an  approiicbing  train 
as  she  was  about  to  cross  the  railroad,  they 
responded:  "Xo;  the  depot  obstructed  the 
view."  In  answer  to  the  thirteenth,  tliey  say 
that  she  could  have  .seen  an  approaching  train 
Just  prior  to  the  time  she  attempted  to  cross 
the  track  If  there  had  been  no  obstruction.  In 


answer  to  the  fifteenth,  they  stated  that  the 
depot  prevented  the  plaintiff  from  seelns  an 
approaching  train  If  she  had  looked  for  it  Just 
prior  to  driving  on  the  crossing.  Although 
the  Jury  found  that  her  view  was  obstructed, 
BO  that  she  could  not  see  the  approaching 
train,  there  is  a  finding  that  those  in  charge 
of  the  train  could  see  her  for  a  considerable 
distance  before  ivachlng  the  crossing.  In  an- 
swer to  the  twenty-fourtli  question,  it  is  stat- 
ed that  the  plaintiff  could  not  obtain  a  fair 
view  of  the  ti'ain  as  she  was  approaching  the 
crossing  without  stopping  her  vehicle  for  that 
purpose,  while  she  states  that  she  did  look, 
and  did  obtain  a  view,  and  saw  no  train  ap- 
proaching. How  she  could  be  In  view  of  the 
men  on  the  train  and  the  train  not  within  her 
view  at  the  same  time  is  not  explained;  and 
It  was  absurd  to  say  that  she  could  not  get  a 
fair  view  of  the  trade  without  stopping  her 
vehicle.  The  motion  and  noise  of  the  same 
might  have  interfered  with  her  hearing  the 
train,  but  certainly  could  not  have  prevented 
her  from  obtaining  a  view  along  the  track. 
Whether  she  exercised  due  care  for  her  own 
safety  Just  before  attempting  to  cross  the 
track  was  an  issue  in  the  case,  and  a  matter 
of  con.se(iuenee.  The  plainest  dictates  of 
prudence  and  a  sensible  regard  for  her  own 
safety  reciulred  that,  before  attempting  to 
cross,  slie  should  look  and  listen  for  the  ap- 
proach of  the  train,  and  take  all  reasonable 
precautions  to  avoid  danger.  As  the  trial 
court  instnicted  the  Jury,  "if  the  view  of  the 
track  was  partially  obstructed,  whereby  she 
was  unable  to  see  an  approaching  train,  then 
grentct  care  was  re<iulred  on  her  part  than 
would  be  if  she  had  an  oi)en  and  extended 
view  of  the  track."  .She  was  liound  to  know 
that  a  railroad  crosslug  Is  a  dangerous  place, 

i  and  is  guilty  of  ncgligpuce  unless  she  ap- 
proaches It  as  If  it  were  dangerous.  If  she 
went  upon  the  track  without  exercising  ordi- 
nary care  and  taking  reasonable  precautions 
for  her  own  safety,  she  is  guilty  of  contribu- 
tory negligence,  and  cannot  i-ecover.  The 
findings  of  the  Jury  are  to  the  effect  that  she 
could  have  seen  the  approaching  train  if  there 

■  bad  b<?en  no  obstruction,  and  yet  the  plaintiff 
herself  says  that,  for  a  distance  of  from  100 
to  l."50  feet  before  reaching  the  crossing,  her 
view  was  not  obstructed.  It  is  obvious  that 
the  Jury  disregarded  the  testimony,  and  the 
findings  indicate  that  the  questions  submitted 
wore  not  fairly  considered  and  determined. 
In  other  respects  the  findings  show  that  the 
Jury  were  heedless  and  Inconsiderate.  In  her 
testimony,  the  plaintiff  states  that  she  was 
driving  at  the  rate  of  from  six  to  seven  miles 
an  hour  when  she  approached  the  crossing,  but 
the  Jui-y  answer  that  she  was  only  going  about 
four  miles  an  hour.  In  answer  to  the  ques- 
tion if  tlie  employes  of  the  company  inten- 
tionally and  wantonly  drove  the  train  upon 
and  against  the  buggy  in  which  she  was  rid- 
ing, they  say:  "Yes,  through  neglect  of  duty." 
The  petition  alleged  that  the  train  was  travel- 
ing at  from  35  to  50  miles  an  hour.    One  wit- 
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ness  stated  that  it  was  running  more  rapidly 
tbnn  usual,  and  another  that  it  waa  "running 
like  the  devil."  The  only  witness  who  at- 
tempted to  glre  the  speed  with  any  definite- 
ne^  testified  that  it  was  running  35  or  40 
miles  an  hour.  Notwithstanding  this  testi- 
mony, and  although  the  plaintiff  below  did 
not  claim  that  the  speed  was  greater  than  50 
miles  an  hour,  the  Jury  found  that  the  train 
was  traveling  at  the  rate  of  60  miles  an  hour. 

Objections  are  made  to  rulings  upon  the  tes- 
timony, but  we  find  nothing  substantial  in 
them;  nor  do  we  see  any  reason  for  criticis- 
ing the  instructions,  unless  it  is  the  one  char- 
ging the  Jury  upon  the  subject  of  gross  and 
wanton  negligence.  It  is  doubtful  if  there  is 
anything  in  the  testimony  warranting  the  giv- 
ing of  such  an  instruction. 

It  is  insisted  that  the  testimony  of  the  plain- 
tiff below  clearly  demonstrated  that  she  was 
guilty  of  contributory  negligence,  and  there- 
fore the  demurrer  to  her  evidence  should  have 
been  sustained,  or  a  verdict  directed  in  favor 
of  the  company.  There  is  sufficient  proof  of 
the  negligence  of  the  comi)any,  and,  in  view 
of  the  great  epeeiX  at  which  the  train  was  run- 
ning and  the  testimony  of  the  plaintiff  herself 
as  to  the  care  she  exercised,  it  cannot  be  said 
as  a  matter  of  law  that  she  is  guilty  of  such 
contributory  negligence  as  will  bar  a  recovery. 
As  some  of  the  findings,  however,  are  con- 
ti-ary  to  the  evidence  upon  a  material  issue  in 
the  case,  and  are  Inconsistent  with  each  other, 
we  think  that  a  fair  trial  of  the  case  has  not 
been  had,  and  therefore  the  Judgment  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial.    All  the  Justices  concuning. 


(SSKulSU) 

THOMAS  et  al.  v.  OWEN. 

(Supreme  Court  of  Kansas.    June  5,  1807.) 

Domestic  Judgmexts  —  Federal  Codkts  —  CoR- 

CLCSIVENESS  OP  MAKi>IIAI.'S    ReTURX. 

A  judKinont  of  tho  circuit  court  of  the  Unit- 
ed Stiitos.  sittiiie  in  Kansas,  ia  to  be  treated  in 
the  state  courts  as  a  domestic  judgment;  and  the 
return  of  the  niamhal  of  personal  service  of  a 
KubiKi'nn  in  chancer}-  in  the  action  in  which  the 
judjrmpnt  is  rendered,  is  conclusive  on  the  par- 
ties to  the  same  e.Ttpnt  as  the  return  of  a  sheriff 
on  n  summons  i^sued  from  a  state  court. 
(Syllabus  by  the  Ck>urt.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  David  Owen  against  David  Thom- 
as and  others.  Judgment  for  plaintiff,  and 
defendants  bring  error.     Reversed. 

Buck  &  Si)enoer  and  Charles  E.  Dyer,  for 
pliiintlff.s  In  error.  L.  B.  &  J.  M.  Kellogg, 
Orave.s,  Lambert  &  Dickson,  and  W.  C.  Simp- 
son, for  defendant  in  error. 

ALLEN,  J.  The  proceedings  of  the  trial 
court  are  presented  here  by  case -made,  and 
objection  is  made  to  the  consideration  of  the 
alleged  errors,  on  the  ground  that  the  time  to 
make  a  case  was  not  extc'led  by  order  of  the 
court  until  four  days  after  the  motion  for  a 


new  trial  was  heard  and  overruled.  The  rec- 
ord does  not  fairly  present  the  question 
whether  the  case  must  be  made,  or  time  for 
making  It  extended  by  order  of  the  court, 
within  three  days  after  the  announcement  of 
the  ruling  of  the  court,  or  whether  It  may  be 
delayed  until  three  days  after  the  order  is  ac- 
tually entered  on  the  journal  by  the  clerk. 
The  language  of  th<>  statute  is  that  the  case 
"shall  be  served  within  three  days  after  the 
judgment  or  order  is  entered."  In  the  Judg- 
ment entry  it  is  recited  that  on  the  13th  day 
of  June,  1894,  and  before  the  aforesaid  Judg- 
ment was  entered  of  record,  the  defendants 
filed  their  additional  motion  for  Judgment  on 
the  verdict;  and  In  the  same  entry  It  appears 
that,  on  the  15th  day  of  June,  90  days  were 
allowed  for  making  and  serving  a  case. 
Again,  on  page  293  of  the  record  it  is  recited 
that  "before  a  Judgment  was  entered  in  this 
case,  to  wit,  on  June  13,  1894,  said  defend- 
ants filed  their  motion,  of  which  the  follow- 
ing is  a  copy."  These  recitals  show,  in  the 
words  of  the  statute,  that  judgment  was  not 
entered  before  the  13th  of  June,  and  time  to 
make  a  case  was  given  on  the  15th  of  the 
same  month.  The  trial  Judge  having  signed 
and  settled  the  case,  we  cannot  indulge  pre- 
sumptions in  opposition  to  its  recitals  for  the 
purpose  of  Invalidating  it. 

This  was  an  action  of  ejectment  to  recover 
a  lot  in  tlie  city  of  Emporia,  with  damages 
for  its  detention.  It  appears  from  the  sims 
clal  findings  in  the  case  that  on  the  12tli  of 
June,  1874,  David  Owen  borrowed  from  the 
Northwestern  Mutual  Life  Insurance  Comi)a- 
ny  $2,700,  for  which  he  gave  a  mortgage  on 
the  lot  in  controversy.  He  having  made  de- 
fault in  the  payment  of  interest,  the  comi)any, 
on  the  22d  of  May,  1878,  commenced  a  suit 
in  the  circuit  court  of  the  United  States  for 
the  district  of  Kansas  to  foreclose  the  mort- 
gage. A  cliancery  subpoena  was  duly  Issued, 
on  which  the  deputy  marshal  made  return  of 
personal  service  on  David  Owen.  Afterwards 
a  judgment  of  foreclosure  was  entered,  and 
on  Oie  1st  of  September,  1879,  the  lot  was 
sold  by  a  master  in  chancery  to  the  insurance 
company  for  $3,850.  Owen,  the  defendant 
In  that  case,  and  plaintiff  in  this,  was  present 
at  the  sale,  as  was  also  Howard  Dunlap.  The 
sale  was  afterwards  confirmed,  and  on  No- 
vember 28th  the  special  master  executed  to 
the  insurance  company  a  deed,  which  was 
duly  recorded  on  the  10th  of  December  fol- 
lowiug.  On  the  4th  of  December,  1879,  the 
in.surance  company  conveyed  the  lot  to  Dun- 
lap;  aud,  on  the  17th  of  December,  Dunlap 
conveyed  to  the  defendant  David  Thomas,  by 
warranty  deed,  for  the  sum  of  $5,500;  and 
Thomas  thereafter  collected  the  rent  of  the 
building,  aud  has  had  possession  of  the  prop- 
erty ever  since.  Other  facts  bearing  on  tlie 
question  whether  Owen  was  equitably  estop. 
ped  from  a.sscrting  title  to  the  lot  were  found 
by  the  jury,  but  it  is  unnecessary  to  state 
them  In  oriler  to  dispose  of  the  case.  Owen 
claimed,  aud  the  Jury  found,  that  the  return 


Digitized  by 


Google 


\ 


74 


46  PACIFIC  REPORTBB. 


(Kaa. 


of  the  d«pnt7  marshal  on  the  snbpoena  was 
false;  that.  In  fact,  no  serrlce  of  process  fFom 
the  United  States  circuit  court  was  made  on 
him  before  the  Judgment  of  foreclosure  was 
entered.  The  district  court  held  that  the  mar- 
shal's return  might  be  contradicted,  and  the 
trial  resulted  In  a  Judgment  in  favor  of  the 
plaintiff  for  the  lot,  and  $3,600  damages  for 
Its  detention.  In  the  case  of  Goddard  v.  Har- 
bour, 56  Kan.  744,  44  Pac.  1055,  we  had  oc- 
casion to  consider  the  question  as  to  the  con- 
clusiveness on  the  rights  of  the  parties  of  a 
BherllTs  return  of  service  of  a  summons.  Aft- 
er a  full  consideration  of  the  question,  the 
conclusion  was  reached  that  "the  return  of  a 
sheriff  that  he  has  served  a  summons  on  the 
defendant  personally,  being  a  matter  as  to  the 
truth  or  falsity  of  which  he  has  personal 
knowledge,  Is  conclusive  between  the  parties." 
The  question  is  now  raised  whether  a  Judg- 
ment of  the  circuit  court  of  the  United  States, 
sitting  in  Kansas,  is  to  be  treated  as  a  do- 
mestic Judgment,  and  the  return  of  service  of 
process  by  the  marshal  therefore  conclusive, 
or  whether  it  is  to  be  regarded  as  merely  on 
the  same  footing  with  foreign  Judgments,  and 
open  to  attaclc  for  want  of  Jurisdiction.  In 
the  case  of  Bridge  Oo.  v.  Fowler,  55  Kan.  17, 
38  Pac.  727,  it  was  held  that  "a  Judgment  of 
the  United  States  circuit  court  for  the  district 
of  Kansas  occupies  the  same  footing  as  a 
Judgment  of  the  state  court,  and  may  be  made 
the  basis  of  a  creditors'  bill  or  other  like  eq- 
uitable action  in  the  state  court  brought  to 
protect  the  rights  of  creditors  In  a  trust  fund 
which  has  been  wrongfully  appropriated  or 
misapplied."  This  decision,  though  In  a  case 
Involving  different  questions  from  those  pre- 
sented here,  is  directly  in  point  on  this  pr(q;M>- 
sition.  To  the  same  effect,  see  Walker  t. 
Cronklte,  40  Fed.  133;  TurnbuU  v.  Payson, 
95  U.  8,  418;  Bates  v.  Days,  17  Fed.  167; 
Adams  t.  LIsber,  3  Blackf.  241;  Womack  v. 
Doaminn,  7  Port  (Ala.)  513;  Adams  v.  Way, 
33  Conn.  419;  Williams  v.  Wilkes,  14  Pa.  St. 
228.  The  special  findings  In  this  case  show 
the  execution  of  the  mortgage,  a  foreclosure 
thereof  in  the  circuit  court  of  the  United 
States,  the  record  of  which  shows  Jurisdiction 
in  the  court,  and  all  proceedings  regular  and 
in  due  form,  the  execution  of  the  master's 
deed  under  a  sale  duly  made  and  confirmed, 
and  possession  taken  and  maintained  by  the 
defendant  from  December,  1879,  till  Decem- 
ber, 1893,  when  this  action  was  commenced. 
No  attack  is  made  on  the  record  for  fraud  or 
Irregularity,  other  than  the  claim  of  want  of 
actual  service  of  the  subpoena.  The  mar- 
shal's return  of  service  being  conclusive  be- 
tween  the  parties,  the  master's  deed  conveyed 
a  good  title  to  the  Insurance  company,  which 
has  passed  by  the  mean  conveyances  before 
mentioned  to  the  defendant  Thomas,  and,  on 
the  facts  found,  he  was  entitled  to  Judgment 
against  the  plaintiff.  The  questions  whether 
the  flve-years  statute  of  limitations  was  a  bar 
to  the  plaintiff's  action,  and  whether  the  facts 
developed  ou  the  trial,  and  found  by  the  Jury, 


estopped  tlie  plaintiff  from  asserting  title 
against  the  defendants,  so  fully  discussed  by 
counsel,  are  rendered  unimportant  by  the  con- 
clusion reached.  The  Judirment  must  be  re- 
versed, with  direction  to  the  court  below  to 
enter  a  Judgment  on  the  special  findings  of  the 
Jury  In  favor  of  the  defendants  for  coata,  AU 
the  JusLices  concurring. 


(58  Kan.  SS) 
SUPREME  LODGE  OP  ORDER  OP  SB- 

LECrr  FRIENDS  v,  DEY. 
(Supreme  Court  of  Kansas.    Jane  6,  1887.) 
Bbkbtolbnt  Associations— Actions  bt  Hbmbkks. 
The  general  laws  of  a  mntual  benefit  society, 
which,  by  the  use  of  permissive  words,  only  allow 
an  appeal  from  the  decision  of  an  olllcer  of  the 
order,   before  whom  the  claimant  of  a  death  or 
disability    benefit    is    required    in    the    first    in- 
stance to  prosecute  his  daim,  but  which  do  not 
obligate  him  to  appeal  from  an  adverse  decision 
as  a  conditon  precedent  to  an  action  upon  his 
certificate   or   policy   of  insurance,   may,    in   the 
event   of  such   decision,   maintain   an   actioD   in 
the  courts  for  the  recovery  of  liis  loss. 
(Syllabos  by  the  Court.) 

EJrror  from  district  court,  Crawford  cotinty; 
J.  S.  West,  Judge. 

Action  by  Daniel  T.  Dey  against  the  Su- 
preme Lodge  of  the  Order  of  Select  Friends. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Modified. 

J.  li  Denison,  for  plaintiff  In  error.  Fnller 
&  Randolph,  for  defendant  in  error. 

DOSTER,  O.  J.  In  the  case  of  Supreme 
Lodge  V.  Raymond,  57  Kan.  Gil,  47  Pac.  533, 
we  had  under  consideration  the  question  of 
the  right  of  a  bolder  of  a  benefit  certificate  In 
the  plaintiff  organization  to  resort  to  the 
courts  to  compel  satisfaction  of  his  claim.  It 
was  there  held  that  "it  is  competent  for  a  fra- 
ternal organization,  which  provides  for  the 
payment  of  benefits,  to  make  reasonable  rules 
or  laws  requiring  those  claiming  benefits  to 
submit  their  claims  to  designated  officers  or 
tribunals  of  the  organization  for  Investigation 
and  allowance  before  the  claims  are  made  the 
subject  of  litigation  In  the  courts;  but  a  re- 
quirement of  this  kind  does  not  abridge  the 
right  of  members  to  resort  to  the  courts  when 
their  claims  have  been  submitted  to,  and  final- 
ly rejected  by,  such  officers  and  tribunals." 
"The  right  of  resort  to  the  courts  will  not  be 
deemed  to  have  been  taken  away  by  mere  in- 
ference, and,  if  It  can  be  done  at  all.  It  wlU 
only  be  where  the  restriction  is  stated  In  the 
clearest  and  most  explicit  terms."  We  are 
now  called  upon  to  determine  whether  the 
claimant  under  a  benefit  certificate.  Issued  by 
the  society  in  question.  Is  compelled  to  ex- 
haust all  the  remedies  provided  by  it,  by  way 
of  appeal  from  one  tribunal  to  another,  be- 
fore resorting  to  the  courts  for  the  collection 
of  his  claim.  The  general  laws  of  the  order, 
after  declaring  the  circumstances  under  which 
a  raeml)er  may  become  entitled  to  apply  for 
the  fulfillment  of  Its  contract  or  policy  of  IP- 
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surance,  proyide  as  follows:  "Any  member 
(LiiminK  the  disability  beuetlt  under  section  ti 
or  9  of  tills  law  shall  make  application  there- 
for to  his  lodge  uix>n  the  blank  form  (urnlsh- 
«.h1  by  the  supreme  lodge,  accompanied  by  a 
certlflcate  of  a  reputable  physician,  setting 
forth  In  full  the  nature  and  extent  of  the  dis- 
ability. Thereupon  such  certificate  and  appll-. 
cation  shall  be  forwarded  to  the  supreme  med- 
ical director,  and  a  certified  copy  thereof  sent 
to  the  supreme  recorder,  to  remain  on  file  as 
part  of  the  papers  In  such  case.  Upon  re- 
ceipt of  proper  notice  of  disease  or  accident 
(Usability,  the  supreme  medical  director  shall 
Immediately  proceed  to  investigate  the  same, 
and  for  that  purpose  shall  appoint  one  phy- 
sician, who  shall  be  paid  by  the  supreme 
lodge.  The  subordinate  lodge  to  which  the 
member  belongs  shall  appomt  one,  to  be  paid 
by  SQCb  subordinate  lodge,  and  the  member 
shall  appoint  one,  to  be  paid  by  said  member, 
neither  of  whom  shall  be  the  member's  at- 
tending physician  or  a  subordmate  medical 
examiner  of  this  order,  whose  duty  It  shall  be 
to  make  a  careful  examination  of  the  mem- 
ber's condition,  and  report  to  the  supreme  med- 
ical director  as  to  the  character  and  per- 
mancy  of  such  disability.  If  It  shall  appear 
from  such  examination  that  the  member  is 
totally  and  permanently  disabled  fi'om  follow- 
ing hlfl  usual  business,  occupation,  or  profes- 
sion, the  supreme  medical  director  shall  ap- 
prove the  same,  and  order  the  benefit  paid.  If, 
however,  in  the  opinion  of  the  supreme  med- 
ical director,  there  is  a  fair  and  reasonable 
doubt  concerning  bis  total  or  permanent  dis- 
ability, he  shall  reserve  his  opinion  thereon 
for  any  period  he  may  determine  upon  not 
exceeding  six  months,  and  shall  then  order  a 
new  examination  to  be  made  by  tlie  same  or 
other  physicians.  If  the  result  of  this  second 
examination  also  be  uncertain,  the  supreme 
medical  director  may.  In  like  manner,  provide 
for  a  third  exnuilnation,  which  shall  be  made 
within  three  months  tliei-eafter;  and  upon  this 
Iielng  done,  or  upon  the  expiration  of  the  said 
three  months,  he  shall  either  recommend  or 
refuse  to  recommend  the  benefit  paid,  and,  for 
his  service  rendered  in  disability  claims,  re- 
ceive such  an  amount  as  the  supreme  lodge 
or  the  supreme  executive  committee  shall  de- 
termine. Any  claimant  or  his  representative, 
feeling  aggrieved  at  the  decision  of  the  su- 
preme medical  director,  may  take  such  case 
by  appeal  to  the  supreme  executive  commit- 
tee, thence  to  the  supreme  lodge,  by  serving 
notice  thereof  upon  the  supreme  recorder, 
within  thirty  days  after  receipt  of  notice  of 
the  supreme  medical  director's  decision  or  of 
the  decision  of  the  supreme  executive  commit- 
tee: and,  at  the  next  regular  or  special  session 
of  the  supreme  lodge  or  supreme  executive 
committee,  it  shall  accord  the  applicant  a  fair 
and  full  bearing,  and  then  dispose  of  the  mat- 
ter by  a  majority  vote  of  the  supreme  execu- 
tive committee,  or,  if  in  tlie  supreme  lodge, 
by  a  majority  vote  of  all  present  entitled  to 
vote  thereon,  as  justice  and  equity  may  de- 


mand: provided,  that  the  supreme  medical 
director  or  any  member  of  the  supreme  ex- 
ecutive committee  shall  not  vote  thereon." 
The  defendant  in  error,  a  member  of  the  or- 
der, claiming  to  have  Incurred  a  disability  en- 
titling him  to  the  payment  of  his  benefit  cer- 
tificate, prosecuted  his  claim  before  the  su- 
preme medical  director,  In  accordance  with 
the  foregoing  provisions.  That  officer  reject- 
ed the  claim,  whereupon  the  defendant  In  er- 
ror brought  suit  for  Its  recovery.  Upon  the 
trial  Judgment  was  rendered  in  his  favor, 
from  which  the  supreme  lodge  of  the  order 
prosecutes  error  to  this  court. 

The  gravamen  of  the  decision  In  the  Case 
of  Kaymond,  supra,  was  tliat  the  right  of  re- 
sort to  the  courts  for  the  determination  of 
disputed  questions  of  contract  liability  can 
only  be  relinquished,  if  at  all,  by  the  use  of 
the  clearest  and  most  explicit  terms,  and  Is 
not  to  be  presumed  or  inferred  from  lan- 
guage which  stops  short  of  an  express  renan- 
ciatlon.  This  Is  conceded  by  plaintiff  In  er- 
ror so  far  as  the  right  to  finally  appeal  to 
the  courts  is  concerned;  but  the  claim  Is  put 
forward  that  one  may  contract  to  hold  his 
right  of  resort  to  the  courts  In  abeyance  un- 
til such  private  and  special  remedial  agen- 
cies as  may  be  agreed  upon  have  been  ap- 
plied to  and  have  decided  adversely;  that, 
for  Instance,  a  member  of  a  benefit  society 
may  contract  to  withhold  his  appeal  to  the 
courts  until  all  the  tribunals  provided  by  the 
order  have  reviewed  his  case,  and  determin- 
ed it  against  him;  and  It  is  said  that,  con- 
sidering the  benevolent  and  fraternal  char- 
acter of  the  order  in  question,  a  fair  con- 
struction of  the  terms  of  its  general  laws,  to 
which  defendant  In  error  subscribed,  show 
that  such  a  contract  was  made.  In  addition 
to  the  sections  of  the  society's  general  laws 
before  quoted.  It  is  elsewhere  provided  that 
"no  claim  for  a  benefit  from  the  relief  fund 
shall  be  paid  until  all  the  laws  or  rules  of  the 
order  have  been  fully  complied  with,  and  the 
requisite  proof  of  the  Justness  of  the  claim 
has  been  made,  In  accordance  with  the  gen- 
eral laws  of  the  order."  And  elsewhere  It 
Is  declared  that  "the  supreme  lodge,  when 
convened  agi-eeable  to  the  provisions  of  the 
constitution  and  laws  of  the  order,  shall  have 
original  Jurisdiction  over  all  subjects  pertain- 
ing to  the  welfare  of  the  order,  and  absolute 
control  of  all  appeals  from  the  grand  or  sub- 
ordinate lodges  and  members;  and  Its  deci- 
sions upon  all  qtiestions  and  appeals,  when 
properly  presented  and  heard,  are  the  su- 
preme law  of  the  order."  It  will  be  conced- 
ed that  the  settlement  of  disputes  concern- 
ing the  payment  of  death  or  disability  claims 
within  the  membership  of  the  order,  and  by 
its  own  tribunals  specially  provided  there- 
for, wltlwut  resort  to  the  courts.  Is  within 
the  general  design  of  all  fraternal  co-opera- 
tive societies,  and  that  the  law  should  be  giv- 
en such  reasonable  interpretation  as  wlii  pro- 
mote sucli  design,  and  subserve  the  desires 
of  the  order  In  that  respect.    However,  as  re- 


Digitized  by 


Google 


7C 


49  PACIFIC  BEPORTEB. 


(Kaib 


marked  In  the  Case  of  Raymond,  supra,  the 
fact  must  not  be  overlooked  that  such  socle- 
ties  are  not  purely  charitable  organizations, 
nor  the  beneltts  promised  by  them  In  the  na- 
ture of  gratuities.  The  relation  between  the 
society  and  its  members  Is,  after  all,  a  con- 
tract relation;  and  In  the  effort  to  ascertain 
the  rights  of  the  member  against  the  society, 
upon  the  occurrence  of  a  loss  by  him,  their 
positions  and  interests  are  antagonistic.  In 
every  case,  therefore,  rosort  must  bo  liad  to 
the  contract  to  determine  the  riglits  of  tin* 
one  and  the  obligations  of  Mv<>  othor.  It  ■will 
be  observed  that,  in  tlie  section  of  the  socie- 
ty's laws  providing  for  the  initiation  of  a 
demand  under  a  benefit  certificate,  the  words 
used  are  mandatory  in  their  meaning.  They 
are:  "Any  member  claiming  the  disability 
benefit  shall  make  application  tlierofor  to 
his  lodge,  •  •  *  accompanied  by  a  certifi- 
cate of  a  reputable  physician.  •  •  *  There- 
upon such  certificate  and  application  shall  be 
forwarded  to  the  supreme  medical  director," 
etc.  This  language  Imposes  an  obligation 
ui>on  the  member  to  present  his  claim  in  the 
first  Instance  to  the  subordinate  lodge  to 
which  he  Itelongs,  and  to  permit  its  i-eference 
to  the  medical  director  for  adjudication.  His 
appeal  to  the  courts  would  not  lie  until  this 
had  been  done,  because  the  member,  by  sub- 
scribing to  this  reasonable  requirement, 
would  have  bound  himself  to  permit  an  in- 
vestigation into  his  claim  by  an  ofllcer  spe- 
cially agreed  upon  therefor.  Had  the  subse- 
quent provisions  relating  to  appeals  by  the 
member  been  expressed  In  such  mandatoi-y 
phrase,  no  doubt  could  arise  as  to  his  obli- 
gation to  follow  the  prescribed  course.  The 
courts,  In  such  Instance,  would  refuse  In- 
quiry Into  his  case,  until  he  had  exhausted 
the  remedies  within  the  order  which  he  had 
agreed  to  pursue.  But  the  provisions  relat- 
ing to  appeals  are  not  mandatory;  they  are 
permissive  only.  They  confer  a  right  upon 
him,  but  they  do  not  compel  him  to  pursue 
It  as  a  condition  precedent  to  an  action  in  the 
courts.  They  afford  a  cumulative  remedy, 
but  are  not  necessary  re<iulrcnu'ntR.  The 
language  employed  Is;  "Any  dniiiiant  or  his 
representative  feeling  aggrieved  at  tlie  deci- 
sion of  the  supreme  medical  director  may 
take  such  case  by  appeal,"  etc.  We  know  of 
no  rule  of  construction  which  requires  such 
language  to  be  given  an  obligatory,  and  not 
a  permissive,  signlfleatlon.  The  provision 
that  "no  claim  for  any  benefit  from  the  relief 
fund  shall  be  paid  until  all  the  rules  of  the 
order  sliall  have  been  complied  with"  should, 
of  course,  be  construed  In  pari  materia  with 
the  one  relating  to  appeals,  if  it  threw  any 
light  upon  the  subject,  but  it  does  not.  The 
question  sliU  remains:  Is  the  permission  to 
appeal  uot  a  permission  merely,  but  an  obli- 
gation to  do  so  If  aggrieved?  Nor  does  the 
article  vesting  Jurisdiction  In  the  supreme 
lodge  over  appeals,  and  making  its  decisions 
thereon  "the  supreme  law  of  the  order,"  aid 
us  In  determining  whether  the  privilege  of 


appeal  Is  a  grant  of  favor  to  the  claimant, 
or  a  limitation  upon  his  right. 

The  provisions  we  have  been  construing, 
called  the  "General  Laws  of  the  Society," 
may,  for  the  purpose  of  aiding  us  to  a  con- 
elusion,  be  likened  to  an  ordinary  public  stat- 
ute, and  therefore  subject  to  the  ordinary 
.rules  of  statutory  Interpretation.  They  are 
the  statutes  of  the  society,  binding  Its  con- 
stituency In  the  same  way  and  to  as  great 
an  extent  as  public  statutes  bind  the  gen- 
eral citizenship.  We  take  It  that  the  usual 
methods  by  which  we  arrive  at  the  Intent  of 
a  legislative  enactment  may  be  employed  to 
ascertain  the  meaning  of  the  words  used  In 
the  articles  in  question.  Words  of  permis- 
sion, it  is  true,  are  sometimes  used  in  an  ob- 
ligatory sense.  But  the  cases  In  which  such 
meaning  is  given  are  always  stated  to  be 
where  the  thing  directed  to  be  done  Is  for  the 
sake  of  Justice,  or  wherever  third  persons  or 
the  pul)lic  have  an  lutorost  In  the  perform- 
ance of  tiie  act  authorizod.  Dwar.  St.  220; 
Blake  v.  Railroad.  39  N.  H.  4.^".  Where, 
however,  the  public  rights  and  Interests  are 
not  concerned,  or  private  persons  have  no 
lawful  claim  or  Interest  In  the  exercise  of 
tlie  power,  the  word  "may,"  by  which  the 
power  Is  conferred,  shall  receive  Its  ordinary 
meaning.  Dwar.  St,  supra;  Minor  v.  Bank, 
1  Pet.  04;  Buffalo  &  B.  Plank-Road  Co.  t. 
Commissioners,  10  How.  Prac.  230.  Although 
the  pi-ovislous  we  have  quoted  apply  only 
to  the  membership  of  the  order  In  question, 
and  are  not  public  statutes,  yet  constituting, 
as  they  do,  a  code  of  laws  for  the  govern- 
ment of  the  society,  as  to  It  they  possess 
characteristics  which  Justify  the  employnu'nt 
of  the  ordinary  rules  of  statutory  Interpreta- 
tion to  ascertain  their  meaning.  The  rights 
and  interests  of  the  society  are  not  concerned 
that  an  aggrieved  member  appeal  from  the 
decision  of  one  of  Its  tribunals  to  another. 
No  memlier  of  the  society  or  other  private 
person  has  a  lawful  claim  or  Interest  In  the 
exercise  of  the  right  of  appeal.  Therefore, 
the  permissive  words  to  be  found  In  the  so- 
ciety's code  of  laws  will  be  given  that  ordi- 
nary signification  which  they  receive  when 
used  in  general  legislative  enactments. 

The  conclusion  whicli  we  have  reached  Is 
supported  by  the  decision  of  the  supreme 
court  of  Indiana  in  the  case  of  Bauer  v.  Sam- 
son Ijodge,  102  Ind.  2<!2,  1  N.  E.  571,  In  w:ii('h 
It  was  held  that  "by-laws  merely  giving  a 
member  the  right  to  appeal  to  a  superior  body 
will  not  deprive  him  of  his  rights  to  stie.  To 
have  that  effect,  it  must  positively  require 
him  to  prosecute  an  appeal  before  resorting  to 
tlie  courts  for  redress."  For  an  elaboration 
of  some  of  the  reasons  which  Incline  us  to  the 
decision  made,  we  quote  from  the  opinion  in 
that  case:  "In  order  that  this  general  right 
—a  right  possessed  by  all  citizens— should  be 
curtailed,  it  must  clearly  appear  that  he  to 
whom  the  money  Is  due  has  agreed  tlint  It 
may  be  abridged.  One  who  asserts  a  claim  to 
mouey  due  upon  a  contract  occux)ie8  an  eo- 


Digitized  by 


Google 


jiaiL) 


Mcintosh  t.  wheeleb. 


77 


tirply  different  position  from  one  who  pre- 
sents a  question  of  discipline,  of  policy,  or 
doctrine  of  tlie  order  or  fraternity  to  whidi 
he  belonjcx.  All  the  decisions,  from  first  to 
last,  recoffuize  a  broad  distinction  between 
the  two  classes  of  cases,  and  tlie  one  before 
us  belongs  to  the  class  where  property  rights 
are  involved,  and  is  a  member  of  a  class  cog- 
nizable by  the  courts.  The  policy  of  the  law, 
as  tloclared  In  our  constitution  and  by  our  do- 
<'ision3.  Is  to  fully  open  the  courts  to  those 
who  seek  money  due  them  upon  contract; 
and  the  party  who  asserts  that  the  right  to  in- 
voke the  aid  of  the  courts  has  been  curtailed 
must  show  a  clear  agreement  abridging  the 
right.  These  principles  neeessai-lly  lead  to 
the  conclusion  that  a  corporation  that  has 
agreed  to  pay  pecuniary  benefits  to  one  of  its 
members  cannot  successfully  resist  an  appeal 
to  the  courts  without  showing  an  agreement 
that,  before  making  such  appeal,  the  member 
shall  pursue  a  coarse  of  procedure  prescribed 
by  the  laws  of  the  organization.  In  the  case 
in  Judgment  there  Is  a  clear  right  to  the  ben- 
efits claimed,  for  so  the  by-laws  provide; 
and.  where  there  is  a  right,  there  is  a  remedy. 
If  there  Is  a  remedy,  it  is  the  usual  one,  un- 
less, by  a  legal  contract,  the  parties  have  oth- 
erwise agreed.  Here  the  usual  remedy,  oi)en 
and  free  to  all  citizens  having  a  Just  demand, 
is  an  ordinary  action  at  law,  and  the  question 
narrows  to  this:  Has  the  claimant  abridged 
his  remedy  by  contract?  We  find  nothing  In 
the  by-laws  that  can  be  deemed  a  partial  or 
total  surrender  of  his  right  to  enforce  his  con- 
tract in  the  usual  metiiod.  It  is  true  that 
there  is  a  general  right  to  appeal  provided  for; 
but  there  is  no  stipulation  that  the  claimant 
of  benefits  shall  appeal,  and.  If  we  are  cor- 
rect In  our  reasoning,  there  Is  no  abridgment 
of  his  right  to  pursue  the  usual  remedies.  In 
order  to  abridge  this  right,  there  must  be  a 
stipulation  to  that  effect.  Men  do  not  lose 
their  legal  right  to  enforce  their  contracts  un- 
less they  yield  It  up  by  agreement.  The  pro- 
vision that  an  aggrieved  party  may  appeal 
is  permLsslve.  It  does  not  wrest  from  him 
the  right  conferred  upon  him  by  law.  If  a 
man  has  a  legal  right,  and  the  corporation  of 
which  he  becomes  a  member  adds  another, 
that  of  appeal  to  its  superior  governing  bod- 
ies, the  added  right  is  merely  cumulative;  It 
Is  not  exclusive.  Positive  words,  only,  can 
take  away  an  existing  right.  Conferring  a 
right  to  pursue  a  given  course  does  not  de- 
stroy an  existing  right.  In  order  to  destroy 
such  a  right,  proper  limiting  woi-ds  must  be 
employed.  Here  there  are  no  limiting  words. 
There  is  nothing  that  limits  the  general  right 
TO  sue  in  courts,  and  a  right  such  as  this  can- 
not be  taken  away  without  a  clear  agreement 
Kiurendering  it.  If  It  had  been  the  intention 
to  require  members  to  surrend^  their  rights 
to  sue  at  once  upon  a  breach  of  contract,  and 
to  compel  them  to  first  apiical  to  the  grand 
l)odles  of  the  order,  it  would  have  been  ea.sy 
to  so  de<-lare;  but  there  was  no  sucli  declara- 
tion, and  therefore  no  agreement  taking  away 


the  right  to  sue  for  the  enforcement  of  the 
contract,  which  claimant  possessed  by  virtue 
of  the  law  of  the  land.  The  right  to  sue  is 
one  given,  as  we  may  have  seen,  by  law,  and 
no  custom  can  be  good  which  is  contrary  to 
law.  A  custom  that  a  party  having  a  claim 
for  money  due  upon  contract  may  not  pursue 
the  usual  remedies  provided  by  law  is  not 
valid." 

We  have  examined  the  claim  put  forward 
by  the  plaintiff  in  error  that  the  defendant  in 
error  was  not  entitled,  under  the  definition  of 
"total  and  permanent  disability,"  contained 
In  the  general  laws  of  the  wder,  to  the  pay- 
ment of  his  benefit  certificate.  The  evidence 
as  to  the  character  and  extent  of  the  disabili- 
ty in  question  convinces  us  of  the  Justness  of 
the  claim  made,  and  we  accordingly  rule 
against  this  contention  of  the  plaintiff  In  error. 

The  Judgment  of  the  court,  however,  must 
be  modified  In  amount.  It  was  stipulated  oa 
the  trial  of  the  case  that,  "in  the  event  that 
plaintiff  was  entitled  to  recover  In  his  action, 
the  amount  of  his  recovery  would  be  $2,197.- 
45."  The  court,  however,  rendered  Judgment 
In  his  favor  for  $2,549.04.  It  is  said  that  the 
difference  is  interest  accrued  upon  the  amount 
due  to  the  claimant  between  the  occtarence 
of  the  disability  and  the  date  of  the  Judgment 
In  his  favor.  Such,  perhaps,  is  true;  but  the 
stipulation  between  the  parties  as  to  the 
amount  of  liability.  If  any,  must  control.  We 
cannot  sustain  the  judgment  as  rendered.  It 
is  ordered  modified  as  to  tlie  excess  above  the 
stipulated  amount,  and  atfirmed  as  to  the  re- 
mainder.   AU  the  Justices  concurriag. 


McIXTOSH  V. 


(j»  Kan.  824) 
WHEELER. 


(Supreme  Court  of  Kansas.    June  5,  tS07.) 

EXRCUTOKS    ANI>    AUMINI»TKATOHS  —  ALLOWANCS 

OF  Demasu—Appbal— Dismiss*!* 

1.  An  administrator  of  the  estate  of  a  deceased 
person,  who  seeks  to  appeal  from  an  nllowancu 
of  a  demand  aguinnt  the  estate,  must  give  notice 
of  such  appeal,  either  during  the  term  at  which 
the  decision  is  made  or  within  10  days  after  the 
date  of  the  allowance. 

2.  Where  a  motion  to  dismiss  an  appeal  is  made 
In  due  time,  erroneously  overruled,  and  excepted 
to  by  the  plaintiff,  he  does  not  confer  jurisdiction 
on  the  court  by  thereafter  litigating  the  demand 
in  the  district  court,  but  may,  after  final  judg- 
ment against  him,  take  advantage  of  the  error 
in  the  ruling  on  the  motion  by  petition  in  error 
in  this  court. 

(SyllubuH  by  the  Court.) 

Error  from  district  court,  Marlon  county;  Lu- 
clen  Earle,  Judge. 

David  Mcintosh  obtained  an  allowance 
against  the  estate  of  W.  J.  Mcintosh.  D.  W. 
Wheeler,  special  administrator,  appeals.  From 
an  order  of  the  district  court  refusing  to  dis- 
miss the  appeal,  claimant  brings  error.  Re- 
versed. 


King  &  Kelley,  for  plaintiff  in  error. 
&  Johnson,  for  defendant  in  error. 


Hess 


ALLEN.  J.     On  the  14th  of  October,  1S91, 
David  Mcintosh  obtained  the  allowance  by  the 
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probate  court  ot  Marlon  county  of  a  claim 
aiuouutlng  to  $4,880.25  against  the  estate  of 
W.  J.  Mcintosh,  represented  by  D.  W.  Wheeler 
as  special  administrator.  David  Mcintosh  was 
the  general  administrator  of  the  estate.  The 
special  administrator  attempted  to  appeal  from 
the  order,  and  for  that  purpose  made  the  neces- 
sary affidavit  on  the  30th  of  October.  Wheth- 
er this  attl'Javit  was  filed  in  the  probate  court 
does  not  appear.  The  only  notice  of  appeal 
given  was  served  on  the  22d  of  January,  1802. 
The  certificate  of  the  probate  judge  to  the  tran- 
script of  the  proceedings  In  his  court,  which 
was  filed  in  the  district  court.  Is  dated  No- 
vember 25,  1891.  On  the  27th  of  January. 
1892,  the  plaintiff,  David  Mcintosh,  moved  to 
dismiss  the  appeal  because  not  taken  within 
the  time  or  in  the  manner  provided  by  law. 
The  motion  was  oven-uled,  and  the  plaintiff  ex- 
cepted. The  ruling  of  the  district  court  on 
this  motion  is  assigned  as  error. 

Section  189  of  the  act  respecting  executors 
and  administrators  reads:  "All  appeals  shall 
be  taken  during  the  term  at  which  tlie  deci- 
sion complained  of  is  made,  or  within  ten  days 
after  the  making  of  such  decision.  Notice  of 
such  appeal  shall  be  given  In  open  court  and 
entered  on  the  record,  or  by  written  notice  to 
the  opposite  party,  or  his  attorney  ot  record." 
By  section  1  of  chapter  157  of  the  I^ws  of 
1891  it  l8  provided:  "That  each  probate  court 
shall  hold  regular  terms,  commencing  on  the 
first  Monday  of  each  month,  and  shall  con- 
tinue In  session  until  all  the  bnsfaiess  of  the 
term  Is  completed,  when  the  court  shall  formal- 
ly adjourn  to  the  next  regular  term,  commen- 
cing on  the  first  Monday  of  the  following 
mouth."  Even  If  we  assume  that  the  aflidavlt 
was  filed  on  the  day  it  was  sworn  to,  and  that 
the  probate  court  was  still  in  session,  there  is 
no  pretense  that  a  notice  of  appeal  was  given 
In  open  court,  or  tlmt  a  written  notice  was 
served  earlier  than  the  22d  of  January,  1892. 
This  was  not  in  time.  The  notice  Is  an  essen- 
tial requisite  of  an  appeal,  and  must  be  given 
during  tlie  term  at  which  the  decision  com- 
plained of  is  made,  or  within  10  days  after  the 
decision.  McClun  v.  Glasgow,  65  Kan.  182,  40 
Pac.  329,  the  court  erred  in  overruling  the  mo- 
tion to  dismiss  the  appeal.  But  it  is  said  that 
the  motion  was  overniled  at  the  March  term. 
1892,  and  that  the  petition  In  eiTor  was  not 
filed  In  this  court  until  October,  1804;  that  it 
is,  therefore,  too  late  to  present  the  error  on 
this  ruling  to  this  court;  that  the  plaintiff  in 
en-or  entered  a  general  appearance  In  the  dis- 
trict court,  and  prosecuted  his  claim  therein 
through  three  succi'fslve  trials,  and  that  he 
thereby  waived  any  error  there  might  be  in  the 
ruling  of  the  court  on  the  motion.  It  was  held 
In  Edenfleld  v.  Barnhart.  5  ICnn.  223,  that  "er- 
ror does  not  lie  to  this  court  from  an  order  of 
the  tlistriet  court  refusing  to  dismiss  an  appeal 
until  the  case  Is  finally  disposed  of."  To  the 
same  effect  are  Dolbee  v.  Hoover.  8  Kan.  124; 
Anderson  v.  Illpgins,  3.5  Kan.  201.  10  I'ae.  570; 
Mill  Co.  V.  Bovard.  34  Kan.  21,  7  Pac.  (522; 
Simiison  T.  Rothschild,  48  Kan.  33,  22  Pac. 


1019;  Simpson  v.  Kh-schbaum,  43  Kan.  36,  22 
Pac.  1018.  The  objection  of  the  {tolntlff  to 
the  jurisdiction  of  the  district  court  was  made 
In  due  time.  The  steps  taken  by  the  fecial 
administrator  were  Insufficient  either  to  affect 
the  order  of  the  probate  court  allowing  tbe 
plalntlfTs  demand,  at  to  confer  jurisdiction  on 
the  district  court  to  again  try  the  case.  By 
proceeding  to  a  trial  In  the  district  court  aAer 
a  motion  to  dismiss  had  been  overruled,  the 
plaintiff  did  not  -waive  the  objection  to  the  Ju- 
rls<1ictlon  of  the  district  court  He  was  not 
bound  at  his  peril  to  allow  final  judgment  to  be 
rendered  against  him,  and  then  raise  the  ques- 
tion of  the  validity  of  the  appeal  In  this  court. 
He  had  a  right  to  continue  to  assert  the  va- 
lidity of  his  claim  before  the  district  court,  and 
did  not,  by  so  doing,  confer  jurisdiction  on  It 
which  It  had  not  obtained  by  virtue  of  the  at- 
tempted appeal.  Railway  Co.  v.  Morse,  50 
Kan.  99,  31  Pac.  676;  Bentz  v.  Eubanks,  32 
Kan.  321,  4  Pac.  269;  Dlckerson  v.  RaUroad 
Co.,  43  Kan.  702,  23  Pac.  936;  Steamship  Co. 
V.  Tugman.  106  U.  S.  118,  1  Sup.  Ct.  58;  Jones 
V,  Jones,  108  N.  Y.  415, 16  N.  E.  707;  Warren 
V.  Crane,  50  Jlich.  300,  15  N.  W.  465.  The 
Judgment  Is  reversed,  and  the  case  remanded, 
with  directions  to  the  district  court  to  dl-smiss 
the  appeal. 

JOHN.STON,  J.,  concurring.     DOSTER,  C. 
J.,  not  sitting,  having  been  of  coimsel. 


(SSKan.  S31) 
DRUMM  V.  CESSNUN. 
(Supreme  Court  of  Kansas.    June  6,  1897.) 
.Tew  Tkiai. — Evidence— Malicioi's  Prosecctiox. 

1.  A  verdict  which  is  the  result  of  prejudice 
should  never  be  the  basis  for  a  judgment,  but 
it  is  the  duty  of  tbe  court  to  set  It  aside,  and 
award  n  new  trial. 

2.  AVlipre  certified  copies  of  papers  filed  In  a 
public  office  ore  offered  in  evidence,  the  certifi- 
cate should  show  tliat  they  are  copies  of  the  origi- 
nal papers,  and  not  of  a  transcript  of  them. 

3.  In  an  action  for  a  malicious  prosecution,  the 
question  as  to  what  constitutes  probable  cause 
for  an  arrest  is  one  of  low  for  the  court,  but 
the  facts  bearing  on  the  question  of  probable 
cause  are  to  be  determined  by  the  jury. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Wabaunsee  coun- 
ty;  William  Thompson.  Judge. 

Action  by  James  Cessnun  against  A.  Dnunm 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Drumm  brings  error.    Reversed. 

Robert  C.  Helzer,  for  plaintiff  In  error.  Geo. 
G.  Cornell,  M.  B.  Nicholson,  and  Frank  Her- 
old,  for  defendant  in  error. 

ALLEN,  J.  This  action  was  brought  by 
James  Cessnun  against  A.  Drumm,  A.  J.  Sni- 
der, and  (leorge  T.  Vance  to  recover  damages 
for  an  alleged  malicious  prosecution.  Snider 
was  not  served  with  summons.  The  Issues 
jetwoeu  the  plaintiff  and  defendants  served 
ivith  summons  were  tried  to  a  Jury,  and  re- 
Hulled  in  a  verdict  In  favor  of  the  plaintiff 
for   $8,000   damages.    The   evidence  showed 
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tliAt  GeFsnun  was  arrested  by  the  sheriff  of 
Wyandotte  county  under  a  wan-ant  Issued  on 
,1  complaint  sworn  to  by  Vance,  charging  him 
with  having  obtained  money  fi'om  the  Arm  of 
Drumm  &  Snider  by  false  pretenses.  A  mo- 
tion for  a  new  trial  was  filed,  in  passing  on 
which,  It  appears  from  the  case-made,  the 
court  remarked:  "That  at  the  time  the  jury 
returned  a  verdict  in  this  case  the  court  was, 
and  still  Is,  of  the  opinion  that  the  verdict 
was  excessive,  and  that  the  Jury  was  preju- 
diced against  the  defendants  or  their  buslneso; 
and  tbat,  unless  the  plalnttfT  would  remit  the 
som  of  ^,000  of  the  amoant  of  the  verdict 
returned  by  the  jury,  the  court  would  grant  a 
new  trial  In  the  case."  The  plaintiff  consented 
to  remit.  The  motion  was  thereupon  over- 
ruled, and  Judgment  entered  for  the  plaintiff 
for  $5,000  and  costs.  The  evidence  offered  at 
the  tr*al  was  conflicting;  that  on  the  i>art  of 
the  plaintiff,  though  not  very  satisfactory, 
tending  to  support  his  claim,  and  that  intro- 
duced by  tbe  defendants  tending  to  establish  a 
complete  defense.  There  is  no  doubt  that  the 
plaintiff  was  arrested  on  the  affidavit  filed 
by  Vance,  and  liept  in  confinement  eight  day*: 
nor  that  he  was  afterwards  discharged.'  An 
award  of  f8,000  damages  seems  very  large. 
The  trial  Judge  held  that  it  was  excessive, 
and  was  of  the  opinion  tbat  the  Jury  was 
prejudiced  against  the  defendants  or  their 
business.  If  so,  there  has  been  no  fair  trial 
of  the  case.  If  the  element  of  prejudice  had 
been  eliminated  from  the  minds  of  the  Jurors, 
they  might  have  credited  the  testimony  offer- 
ed by  the  defendants,  rather  than  that  on  the 
part  of  the  plaintiff,  for  aught  that  can  be 
known.  We  know  of  no  rule  by  which  the 
court  can  determine  that  a  part  of  a  single 
award  of  damages  Is  excessive,  and  the  result 
-of  prejudice,  while  the  remainder  is  untainted. 
If  prejudice  has  turned  the  scale,  the  verdict 
should  be  set  aside,  and  a  new  trial  had  be- 
fore an  unbiased  jury.  Hailroad  Co.  v.  Cone, 
37  Kan.  567,  15  Pac.  499;  Railroad  Co.  v. 
Dwelle,  44  Kan.  394,  24  Pac.  500;  Railroad 
Co.  T.  Ryan,  49  Kan.  1,  30  Pac.  106. 

As  this  compels  a  reversal  of  the  case,  it  Is 
unnecessary  to  enter  into  any  extended  dis- 
cussion of  other  alleged  errors.  The  certifi- 
<-ate  of  the  clerk  of  the  district  coiu-t  to  the 
x-opies  of  the  papers  in  the  case  of  the  state 
of  Kansas  against  James  Cessnun  Is  some- 
what defective  in  that  it  states:  "Tlie  fore- 
going to  be  a  full,  true,  and  correct  copy  of 
the  transcript  of  the  recognizance,"  etc.  It 
«ught  to  show  that  they  are  true  and  correct 
copies  of  the  original  papers,  and  a  correct 
transcript  of  those  matters  that  are  entered 
on  the  record.  In  the  instructions  given  the 
court  submitted  the  question  as  to  what  con- 
stituted probable  cause  for  the  plaintiff's  ar- 
rest to  the  Jury  as  a  matter  of  fact.  Where 
there  is  no  dispute  as  to  the  facts,  it  is  well 
settled  that  It  is  for  the  court  to  determine  as 
a  matter  of  law  whether  prob."ible  cause  is 
shown.  Where  the  facts  are  '1iaput<>d,  it  mn.st 
be  left  to  the  jury  to  determine  what  the  facts 


are,  but  the  court  should  Instruct  what  facts 
amount  to  probable  cause  for  an  arrest  and 
what  do  not.  The  court  should  summarize  t'ue 
claims  of  the  parties,  and  state  to  the  jury 
what  basis  of  fact  must  exist  to  show  prob- 
able cause,  and  what  will  sustain  the  claim  of 
a  want  of  probable  cause.  Bell  v.  Keepers,  37 
Kan.  64,  14  Pac.  542;  Railroad  Co.  v.  Watson, 
37  Kan.  773,  15  Pac.  877;  Sweeney  v.  Pemey, 
40  Kan.  102,  19  Pac.  328;  Railway  Co.  v. 
Quinn  (Kan.  Sup.)  48  Pac.  132.  The  judgment 
is  reversed,  and  a  new  trial  ordered.  All  the 
justices  concurring. 


(S8  Kan.  Mt) 
CITY  OP  TOPEKA  v.  TOPEKA  WATER 
CO. 

(Supreme  Court  of  Kansas.     June  5,  1897.) 

FORFJSITGRB  OF  FkaNCIIISB  —  HaKDAMUS  TO    COR- 
I'OHATIOK. 

1.  Courts  are  extremely  reluctant  to  adjudge 
forfeitures  of  corpora  te  privileges  and  franchises, 
and.  being  vested  with  some  discretion  in  pro- 
ccediiiKS  brought  for  that  purpose,  will  ordinari- 
ly only  do  bo  where  no  other  adequate  remedy  is 
avniliilile. 

2.  Mandamus  may  be  employed  to  compel  a 
water  company  to  extend  its  mains  in  a  city, 
where,  under  the  contract  between  tlie  city  and 
the  company,  it  is  the  duty  of  the  company  to 
make  such  extension. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sliawnee  county; 
William  Thomson,  Judge  pro  tern. 

Action  by  the  city  of  Topeka  against  the 
Topeka  Water  Company.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

W.  A.  S.  Bird  and  S.  B.  Isenhart,  for  plain- 
tiff in  error.  A.  L.  Williams,  N.  H.  Loomis, 
and  R.  W.  Blair,  fc«:  defendant  In  error, 

JOHNSTON,  J.  This  Is  an  action  by  the 
city  of  Topeka  to  forfeit  the  franchise  and 
privileges  granted  by  the  city  to  the  Topeka 
Water-Supply  Company  in  1881,  and  which 
were  assigned  and  transferred  to  the  defend- 
ant, the  Topeka  Water  Company,  in  1891.  An 
(H-dlnance  was  enacted  which  granted  the 
company  the  right  and  privilege  of  construct- 
ing waterworks  and  maintaining  the  same  for 
a  period  of  20  years.  Authority  was  given  to 
use  the  public  streets,  alleys,  and  grounds  of 
the  city  as  might  be  necessary  for  the  distribu- 
tion of  the  water.  It  was  provided  that  the 
main  and  distributing  pipes  should  be  not  less 
than  15  miles  in  length,  and  that  the  works 
should  be  "ccmstructed  of  not  less  than  tliree 
million  gallons  capacity,  fire  presssure,  in 
twenty-four  hours."  The  city  agreed  to  rent 
loO  liydrants,  to  be  located  along  the  15 
miles  of  water  mains,  at  an  annual  rental  of 
$7,000;  and  there  was  a  further  provision  that 
the  city  could  require  the  erection  of  130  ad- 
ditional h.vdrants  on  the  15  miles  of  mains, 
at  an  annual  rental  of  $50  each;  and  for  every 
mile  of  future  extensions  the  company  was  re- 
quired to  erect  10  hydrants,  for  which  the  city 
was  to  pay  the  sum  of  |500  per  annum.     It 
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■u-as  ordained  tbat  the  city  might  require  the 
company  to  extend  Its  mains  along  any  lerrad- 
ed  street,  and  also  to  lay  mains  on  streets 
which  were  not  on  grade,  but  when  the  streets 
were  finally  brought  to  grade  the  expense  of 
relaying  the  mains  and  pipes  was  to  be  paid 
by  the  city.  The  company  was  required  to 
furnish  good,  clear,  healthful,  and  wholesome 
water  at  a  schedule  of  rates  which  was  pre- 
scribed in  the  ordinance.  The  city  was  entitled 
to  water  for  washing  and  flushing  the  gutters 
and  sewers  fi-ee  of  charge,  and  also  for  water 
for  the  use  of  the  Are  department,  city  build- 
ings and  offices,  the  public  schools  of  the  city, 
and  at  certain  designated  watering  fountains. 
The  test  of  the  capacity  of  the  works  was  that 
they  should  "discharge  ten  one-inch  streams 
at  the  same  time  from  any  ten  hydrants  on 
the  distribution  pipes,  with  fifty  feet  of  hose 
attached,  to  the  height  of  one  hundred  feet, 
or  maintain  its  equivalent  pressure  at  the 
nozzle  or  hydrants."  The  ordinance  prescrib- 
e<l  the  groimds  upon  which  the  franchise 
might  be  forfeited  in  the  following  language: 
"Any  failure  on  the  part  of  said  company  to 
comply  with  any  of  the  provisions  of  this  or- 
dinance, either  as  to  the  amount  of  water  or 
the  quality  of  the  same,  or  any  failure  to  fur- 
nish sufficient  supply  of  water  at  all  times,  ex- 
cepting in  cases  of  unavoidable  accident,  said 
company  shall  forfeit  its  franchises,  and  its 
charter  slinll  be  null  and  void."  The  works 
were  erected,  and,  after  being  tested,  were 
accepted  by  the  city,  and  have  been  In  opera- 
tion since  18S1.  In  the  petition  the  plaintiff 
charged  that  the  water  was  impure,  and  that 
the  works  were  not  up  to  the  required  stand- 
ard. It  was  also  alleged  that  the  city  had  re- 
peatedly made  demands  upon  the  company  to 
extend  its  mains  and  pipes  into  certain  addi- 
tions and  portions  of  the  city  not  supidied  by 
the  15  miles  of  mains  already  constnicted,  but 
that  the  company  Imd  refused  to  do  so.  The 
alleged  grounds  of  the  Impurity  of  the  water 
and  the  insufficiency  of  the  strength  of  the 
watenvorks  were  abandoned,  and  no  testi- 
mony was  Introduced  on  the  trial  with  refer- 
ence to  the  quality  of  the  water  or  the  strength 
of  the  works.  The  question  submitted  to  the 
trial  court  was  whether,  under  the  ordinance, 
the  company  had  forfeited  its  rights  by  refus- 
ing to  extend  its  mains  as  demanded  by  the 
city.  The  court  found  In  favor  of  the  com- 
pany and  refused  to  adjudge  a  forfeiture. 

It  will  b(>  seen  that  nothing  remained  In  con- 
test but  an  Interpretation  of  the  provision  of 
the  contract  relating  to  extensions,  nie  claim 
was  made  by  the  dt.v,  an<l  denied  by  the  com- 
pany, that  the  city  might,  at  Its  option,  re(iuire 
the  laying  of  additional  mains  over  any  of  the 
unoccupied  streets.  Becau.se  of  this  dispute 
and  refusal,  the  city  asks  an  absolute  an- 
nullment  of  the  contract,  and  a  forfeiture  of 
all  the  francliises  and  privlleg(!s  under  whicli 
the  company  is  operating.  Under  the  contract, 
a  large  and  expensive  plant  has  been  con- 
structed, whicli  has  been  in  operation  for 
about  16  years.    There  are  many  Important 


stipulations  In  the  contract  other  than  the  one 
in  controversy,  which  have  not  been  men- 
tioned, and  out  of  which  large  and  valuable 
property  rights  have  grown.  It  appears  that 
a  bona  fide  dispute  has  arisen  over  the  inter- 
pretation of  a  single  provision,  but  should  It 
be  settled  In  a  proceeding  for  an  absolute  for- 
feiture, and  should  the  denial  of  the  claim  of 
the  city  In  one  particular  be  visited  by  the  ex- 
treme penalty  of  civil  death?  ITie  controvert- 
ed question  is  an  Important  one  to  the  city 
and  Its  inhabitants,  and,  if  the  Interpretation 
placed  upon  It  by  the  city  be  the  correct  one,  it 
is  entitled  to  a  prompt  and  effectual  remedy. 
The  law,  however,  does  not  look  with  favor  on 
forfeitures,  and  it  would  appear  that  another 
remedy  exists  in  which  an  Interpretation  of 
the  contract  may  be  obtatned,  and  complete 
redress  awarded.  Doubtless  there  are  cases 
where  the  city  may  properly  ask  a  forfeiture, 
and  where  an  annuUmcnt  of  the  contract  is 
the  only  adequate  i-emed.v.  Burlington  AVater- 
works  Co.  V.  City  of  Burlington,  43  Kan.  725, 
23  Pac.  10G8;  City  of  Wlnficld  v.  Wlnfleld  Wa- 
ter Co.,  ol  Kan.  70,  32  Pac.  003.  It  is  insisted 
that  this  remedy  should  he  allowed  here  be- 
cause a  forfeiture  is  provided  for  In  the  con- 
tract itself.  In  tlie  section  of  the  ordinance  re- 
I  lating  to  forfeitures  the  failure  to  make  future 
!  extensions  of  the  mains  and  pipes  was  not 
1  made  a  ground  of  forfeiture.  The  failure  to 
I  furnl.<!h  the  quality  of  water  prescribed,  or  to 
j  furnish  the  quantity  and  force  named.  In  the 
I  ordinance,  excepting  In  eases  of  unavoidable 
i  accidents,  are  made  grounds  of  forfeiture;  but 
no  other  reasons  were  mentioned,  and  prob- 
ably an  annullment  of  the  contract  upon  other 
gi-ounds  was  not  within  the  contemplation  of 
the  contracting  parties.  It  will  be  observed 
that  this  proceeding  Is  not  brought  by  the 
slate,  and  that  neither  the  validity  of  the  or- 
ganization of  the  company  nor  its  right  of  ex- 
istence is  In  question.  The  state  is  not  asking 
to  reclaim  the  franchises  bestowed  by  it  upon 
the  company,  but  the  city  seeks  an  annullment 
of  the  contract  because  of  the  noniierformance 
of  a  condition  subsequent;  and  the  failure  to 
perform  this  condition  Is  not  made  a  ground 
of  forfeiture.  If,  however,  the  company  failed 
to  carry  out  the  purposes  of  its  organization, 
and  willfully  violated  the  provisions  of  the  or- 
dinance other  than  those  specified  as  grounds 
of  forfeiture,  an  annullment  might,  in  some 
instances,  be  had;  but,  as  has  been  before  ob- 
served, a  forfeiture  is  always  abhorred,  and, 
according  to  repeated  decisions  of  this  court. 
It  win  ordinarily  not  be  declared  where  there 
Is  anotlier  adequate  remedy.  State  v.  Wilson, 
30  Kan.  (Ml,  2  Pac.  828;  Tarbox  v.  Sughrue. 
3(>  ICan.  225.  12  Pac.  i)35;  Weston  v.  Lane,  40 
Kan.  470.  20  Pac.  2(!i).  See,  also,  5  Thomp. 
Corp.  S  6(i08;  High,  Kxtr.  Rem.  §  649;  4  Am. 
&  Eng.  Enc.  Law,  2i>3,  and  cases  cited.  As 
determined  in  the  cited  cases,  the  court  Is  vest- 
ed with  some  discretion  In  sucli  a  proceeding, 
and.  .'iince  It  is  slow  to  adjiidge  the  extreme 
penalty  whei-e  the  law  has  provided  other 
bufficieut  remedies,  the  question  arises.  Is  man- 
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damuB  a  suitable  and  anflSdent  remedy?  It 
has  already  been  determined  that  a  corpora- 
tion organized  to  promote  public  works,  and 
which  has  been  granteil  a  franchise  by  a  city 
throiifjh  an  ordinance,  may  be  compelled  to 
I)erforni  Its  duties  towards  the  public  by  a 
proceeding  In  mandamus.  City  of  i'otwln 
Place  V.  Topeka  Ry.  Co.,  51  Kan.  GO!),  3a  Pac. 
300.  Id  snch  an  action  the  dispute  as  to  the 
Interpretation  of  the  contract  may  be  settled, 
and  the  whole  controversy  in  this  case  de- 
termined. It  Is  stated  In  behalf  of  the  com- 
pany tliat  if  It  Is  held  by  the  court  that  the 
interpretation  contended  for  b3'  the  city  Is 
coiTect  tlie  company  will  abide  the  result,  and 
at  once  construct  the  additional  mains  and 
pipi^.  We  will  not  undertake  In  this  pro- 
fc>e»llngr  to  determine  the  rights  of  the  parties 
under  their  contract,  but,  holding  that  man- 
damus is  an  available  and  adequate  remedy 
for  the  determination  of  the  controversy,  the 
Judgment  of  the  di.strlct  court  will  be  affirm- 
ed.   All  the  Justices  concurring. 


(58  Kan.  3Sn 

STATE  V.  ADAMS. 
(SnpremG  Court  of  Kansas.    June  5,  1807.) 

K"BBBKT— ISPOKMATlilN — On'NP.ItsIllP. 

Robbery  in  the  first  desree  may  lip  commit- 
ted by  taking  property  from  the  posscKSion  of  a 
eerviint  or  n«:eiit  of  tlu"  owner,  a«  well  as  from 
the  ownor  himself;  nud  iu  the  iiifovmution  llie 
ownprshii>  of  the  proi)prty  may  lie  iillegcd  as  in 
the  person  robbed,  or  the  true  owner. 
(Syllabuti  by  the  Court.) 

Appeal  from  district  court,  Hamilton  coun- 
ty;  William  Easton  Hutchison,  Judge. 

Frank  L.  Adams  was  convicted  of  robbery, 
and  appeals.     Affirmed. 

A.  J.  Hoskinsou,  for  appellant.  L.  C.  Boyle, 
Atty.  (Jen.,  and  C.  T.  Keld,  M.  W.  Sutton, 
and  George  Getty,  for  the  State. 

ALLEN,  J.  The  defendant  was  convicted 
in  the  district  court  of  Hamilton  county  of 
robbery  in  the  first  degree,  and  sentenced  to 
15  years'  confinement  In  the  penltentiai-y. 
From  this  conviction  he  appeals.  The  amend- 
ed information  cliarges  the  defendant  with 
having  made  an  assault  on  Jim  Akin,  and  that 
be  did  then  and  there,  in  the  presence  and 
against  tbc  will  of  said  Akin,  by  violence  to 
bis  person,  and  by  putting  him  in  fear  of  im- 
mediate injury,  rob,  steal,  take,  and  carry 
away  certain  personal  property  therein  de- 
scribed, belonging  to  one  Pred  Harvey.  Nu- 
merous errors  are  assigned,  one  only  of  which 
requires  especial  consideration.  We  find  no 
error  in  the  rulings  of  the  court  on  prelimi- 
nary motions.  One  substantial  question,  bow- 
ever,  is  presented.  The  section  of  the  stat- 
nte  under  which  the  conviction  was  bad  Is 
section  73  of  the  act  regulating  crimes  and 
punishments  (Gen.  St.  IKSO,  p.  fi74).  and  reads 
as  follows:  "Every  person  wlio  shall  be  con- 
victed of  feloniously  taking  the  proiM-rty  of 
another  from  his  person,  or  in  his  presence, 
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and  against  bis  will  by  violence  to  his  person, 
or  by  putting  him  in  fear  of  some  immediate 
Injury  to  his  person,  shall  be  adjudged  guilty 
of  robbery  in  the  first  degi'ee."  It  is  contend- 
ed that  under  this  section  of  the  statute  the 
property  taken  must  be  the  property  of  the 
person  robbed;  that,  if  it  be  the  property  of 
another,  it  is  larceny,  but  no  robbery.  It 
must  be  conceded  that  the  language  of  the 
section  is  susceptible  of  the  construction  urged 
by  counsel  for  appellant;  and  tlie  supreme 
court  of  Missouri,  In  the  case  of  State  v.  Law- 
ler,  32  S.  W.  079,  has  held  that  an  Indictment 
in  substance  like  the  one  under  consideration 
falls  to  charge  an  offense  under  a  similar  stat- 
ute of  Missouri.  The  argument  of  the  case 
is  that  the  person  robbed  must  either  own 
the  property  taken,  or  have  such  title  to  It  as 
would  have  enabled  him  to  maintain  an  ac- 
tion to  recover  possession  of  the  projMirty  If 
wrongfidly  taken  from  him.  On  the  otlier 
hand,  the  court  of  appeals  of  New  York,  in 
the  case  of  Brooks  v.  People,  49  N.  Y.  436, 
held,  under  a  section  of  the  statute  of  that 
state  Identical  with  the  one  above  quoted, 
that  in  an  indictment  for  robbery  the  property 
may  be  laid  as  belonging  either  to  the  actual 
owner,  or  the  person  robbed,  and  it  was  said: 
"The  act  Intended  that  the  person  robbed 
shoidd  be  regarded  as  the  owner,  as  against 
the  robber,  of  all  goods  whereof  he  was  rob- 
bed. Ho  must  liave  a  possession  or  custody 
of  the  goods  or  they  could  not  Ije  taken  'from 
the  person  or  in  bis  presence  by  violence  to 
his  person,  or  by  putting  him  in  fear  of  some 
Immediate  Injury  to  his  i)erson.'  "  It  cannot 
be  that  the  legislature  ever  intended  to  give 
lc.«s  protection  against  violence  to  a  wife  or 
child  In  the  possession  of  property  belonging 
to  the  husband  or  father,  or  to  a  servant  in 
the  possession  of  the  property  of  his  master, 
than  to  the  owner  himself  when  In  poss<'s.sion 
of  his  own  property.  The  characteristic  of 
robbery,  distinguishing  it  from  other  forms 
of  larceny,  lies  in  the  violence  Inflicted  on  the 
person  of  the  one  in  possession  of  tlie  prop- 
erty, or  iu  putting  him  in  fear  of  Injui-y  to  his 
person.  So  far  as  the  mere  taking  of  the 
projjerty  Is  conoenied,  the  offense  Is  neither 
greater  nor  less  than  If  filched  In  any  other 
way.  The  gravity  of  the  offense  lies  In  the 
breach  of  the  peace,  in  the  personal  violence 
inflicted,  or  the  terror  excited  in  the  mind  of 
the  Individual  robbed.  At  common  law  it 
was  never  held  that  the  property  taken  muitt 
belong  to  the  person  robbed.  It  was  sulll- 
cient  that  the  property  belonged  to  the  person 
robbed,  or  some  tlilrd  person.  Com.  v.  Clif- 
ford, 8  Cush.  215;  People  v.  Shuler.  28  Cal. 
400;  State  v.  Ah  Lot,  5  Ner.  09.  As  against 
the  robber,  a  servant  has  the  same  light,  and 
rests  imder  the  same  duty,  to  preserve  and 
defend  his  pos-sesslon  of  the  property,  that 
the  owner  has.  He  is  the  custodian,  and  has 
a  right  to  oppose  the  violence  offered  by  the 
roblier  with  violence.  If  necessary.  As 
against  him,  he  stands  as  the  owner,  and  we 
think  the  statute  intended  to  extend  to  him 


Digitized  by 


Google 


82 


49  PACIFIC  EEPOR'MJE. 


(Kan. 


the  full  measure  of  protection  tbat  It  gives  to 
the  owner  or  bailee.  The  principles  goyeming 
civil  actions  for  the  recovery  of  property 
wrongfully  taken  have  no  application  in  a 
case  of  robbery.  Proof  tbat  the  property  was 
in  the  lawful  poHsession  and  keeping  of  Jim 
Akin,  and  tlint  it  belonged  to  a  person  other 
tlian  tbc  defendant,  was  sufficient,  and  the 
statement  in  tbe  information  of  the  name  of 
the  real  owner  of  the  property,  whose  title 
was  good  as  against  Akin  himself,  did  not 
prejudice  tbe  rights  of  the  defendant,  or  ren- 
der the  information  defective.  The  Judgment 
is  attirmcd.     All  the  justices  concurring. 


m  Kan.  278) 

CORBY  V.  MOBAN  et  al. 
(Supreme  Court  of  Kansas.    June  6,  1897.) 
SiiKKiprs'  Dkeds— Validiti — Cou)B  of  Titlb. 

1.  A  sheriff's  deed  founded  upon  a  mortgage 
foi-eclosuro  judgment  is  uot  void  upon  its  face 
unless  defects  siifflcieut  to  invalidate  it  appear  in 
the  instrument  itself;  and  a  misrecital  by  it  of 
tbe  date  of  the  judtnuent  upou  which  it  is  found- 
ed, which  is  manifestly  a  clerical  error,  and  a 
misdesoription  of  the  land  ordered  to  be  sold, 
where  it  is  manifest  that  the  tract  conveyed  is 
a  portion  of  the  one  so  ordered  to  be  sold,  and  a 
misstatement  of  the  capacity  in  which  plaintiff 
recovereil  judgment,  as  executrix  instead  of  in 
her  own  right,  do  not  render  such  deed  inadmis- 
sible in  evidence;  and  an  instruction  to  the  jury 
to  find  against  the  party  claimiug  under  it  be- 
cause of  such  misrecital,  misdescription,  and  mis- 
statement is  error. 

2.  A  sheriffs  deed  founded  upon  a  mortgage 
foreclosure  judgment,  which  had  been  previously 
paid,  is  a  nullity  in  the  hauds  of  the  judgment 
creditor  as  purchaser;  and  the  recording  of  such 
dfXKl  does  not  start  tlie  running  of  the  statute  of 
limitations  in  liis  favor. 

(iJyllabus  by  the  Court.) 

Error  from  district  court,  Doniphan  county; 
J.  F.  Thompson,  Judge. 

Action  by  James  Campbell,  for  whom  was 
subsequently  substituted  James  Moran  and 
another,  against  Amanda  Corby,  for  the  recov- 
eiy  of  land.  From  a  Judgment  for  plaintiff, 
defendant  brings  error.     Reversed. 

James  F.  Pitt,  for  plalutiff  In  error.  Albert 
Perry  and  Moran  &  Moran,  for  defendants  in 
error. 

DOSTKR,  C.  J.  This  action  was  ejectment 
for  the  recovery  of  120  acres  of  land.  In  1873, 
James  Campbell  Iwrrowed  |440  of  Amanda 
Corby,  and  secured  the  same  by  mortgage  up- 
on a  quarter  section  of  land  of  which  the  tract 
in  dispute  is  the  greater  part.  Having  de- 
fanlted  In  tbe  payment  of  tbe  mortgage  debt, 
foreclosure  suit  was  instituted,  and  Judgment 
recovered  January  3,  1876.  In  April  follow- 
ing, Mr.  Campbell  sold  40  acres  of  tbe  mort- 
gaged land  to  procure  money  with  which  to 
pay  the  mortgage  Judgment,  and  with  which 
he  did  pay  it,  as  he  claims,  to  one  Thomas  Cul- 
llgan,  the  authorized  agent  of  Mrs.  Corby. 
Soon  thereafter  Mr.  Camplwll  went  to  the 
Black  Hills  country  of  Dakota,  and  did  not 
return  until  1893.     Notwithstanding  the  pay- 


ment of  the  mortgage  judgment  as  claimed  by 
Mr.  Campl)ell,  several  orders  of  sale  were  is- 
sued thereon,  under  the  last  of  which  the  land 
was  sold  and  bid  in  by  Mrs.  Corby  herself. 
In  1879  a  sheriff's  deed  was  executed  to  her 
as  purchaser,  and  under  it  she  went  into  po.s- 
seeslon  the  following  January,  through  her 
tenants,  and  since  then  lias  continuously  re- 
mained in  possession  through  such  tenants. 
Upon  Mr.  Campbell's  i-eturn  this  action  was 
Instituted,  and  thereafter  a  substitution  was 
bad  of  parties  plaintiff,  not  necessary  to  be  ex- 
plained here.  Mrs.  Corby  defends  upon  her 
mortgage  judgment,  foreclosure  sale  and  sber- 
IfTs  deed,  and  the  five-years  statute  of  lim- 
itations contained  in  section  16  of  the  Civil 
Code.  To  these  defenses  the  plaintiffs  re- 
ply tbat  such  sale  and  deed  are  nullities,  and 
pass  no  title,  because  of  the  payment  of  the 
Judgment  upon  which  they  are  foimded,  and 
because  the  sheriff's  deed  is  void  upon  Its  face. 
Upon  tiie  trial  the  court  instructed  the  jury 
that  such  deed  was  void  upon  its  face,  and  be- 
cause thereof  directed  the  return  of  a  verdict 
in  favor  of  the  plaintiffs  (defendants  in  error 
iiere).  The  court,  however,  submitted  to  the 
Jury  the  question  whether  the  mortgage  Judg- 
ment had  been  paid  prior  to  tbe  sherllTs  sale 
and  deed,  as  alleged  by  plaintiffs,  and  the  Jury 
found,  in  answer  to  a  special  Interrogatory  up- 
on the  subject,  that  such  Judgment  had  been 
paid  prior  to  such  sale  and  deed. 

The  first  question  for  consideration  relates 
to  the  validity  of  the  deed,  and  the  consequent 
correctness  of  the  court's  instruction  to  find 
for  the  plaintiffs  because  of  invalidity  appar- 
ent upon  its  face.  This  instruction  of  the 
court  was  error.  The  sheriff's  deed  was  en- 
tirely regular  upon  the  face  of  the  instrument 
itself.  It  contains,  however,  some  misrecitals 
of  the  record  upon  which  it  was  founded.  It 
recites  the  recovery  of  a  Judgment  for  the  sale 
of  the  120  acres  of  land  which  it  purports  to 
convey,  less  a  railroad  right  of  way;  where- 
as the  Judgment  in  reality  was  for  the  sale 
of  a  full  quarter  section,  without  the  reserva- 
tion of  such  right  of  way.  No  doubt  these  dis- 
crepancies occur  on  account  of  the  sale  of  tbe 
40  acres  in  1876,  to  raise  money  for  the  pay- 
ment of  the  debt  as  alleged  by  plaintiffs,  and 
also  through  the  subsequent  condemnation  of 
a  railroad  right  of  way.  Were  discrepancies 
of  land  description  available  to  defeat  such  an 
Instrument  as  this,  those  In  question  cannot 
do  so  because  of  the  manifest  and  proper  rea- 
sons for  their  occurrence.  The  deed  recites 
tbe  date  of  the  Judgment  as  January  3,  1875. 
one  year  earlier  than  It  was  In  fact  rendered, 
aud  the  order  of  sale  preceding  such  deed  like- 
wise made  the  same  mistake  In  dates.  The 
deed  also  recites  the  recovei7  of  Judgment  by 
Amanda  Corby,  "executrix  of  John  Corby,  de- 
ceased," whereas  the  Judgment  was  in  favor 
of  Mrs.  Corby  in  her  own  right.  When  a  sher- 
iff's or  other  like  deed  Is  said  to  be  void  upon 
its  face  It  must  be  tested  by  what  appears  up- 
on such  face,  and  not  by  what  appeai-s  In  the 
record    of   proceedings    upon    which  it  was 
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founded.  The  mlaredtals  of  land  description 
and  otber  facte  are  but  Irregularities,  and  do 
not  operate  to  prevent  the  running  of  the  stat- 
ute of  limitations.  The  statute  was  devised 
for  the  purpose  of  limiting  the  period  within 
which  such  irregularities  might  be  urged  to 
defeat  the  title  under  the  deed.  Young  t. 
WalltK,  26  Kan.  242,  was  decided  upon  prin- 
ciples directly  applicable  to  this  case.  It  fol- 
lows, therefore^  that  the  court's  Instruction  to 
the  Jm?  to  find  in  plaintiffs'  favor  because  of 
InTalldltles  upon  the  face  of  the  deed  was  er- 
roneous. 

FoUowhig  the  Instruction  to  find  for  the 
plaintiffs,  the  court  directed  an  inquiry  into 
the  question  of  payment  of  the  mortgage  Judg- 
ment, for  tihe  purpose,  we  suppose,  of  deter- 
mining the  amount,  if  anything,  to  be  paid  by 
plaintiffs  to  defendant  in  discharge  of  the 
judgment,  and  as  a  condition  precedent  to  re- 
gaining possession  of  the  land.  Tills  was 
proper,  under  section  613  of  the  Civil  Code, 
but  we  are  of  the  opinion  that  the  question  of 
the  payment  of  the  debt  could  not  have  been 
property  considered  by  them,  and  the  facts  of 
the  case  as  claimed  by  the  defendant  prop^ly 
inquired  into  in  the  face  of  a  positive  instruc- 
tion to  the  Jury  to  find  at  all  events  in  the 
plaintiffs'  favor;  and  especially  is  this  ti^e 
under  another  instruction  given  t»  the  jury 
to  the  effect  that,  if  they  believed  from  the 
evidence  tliat  Mr.  Campbell  had  paid  to  Mr. 
CuUlgan,  the  defendant's  agent,  the  money  de- 
rived from  the  sale  of  the  40  acres  of  land  In 
satisfaction  of  the  judgment,  they  should  find 
that  such  judgment  bad  been  paid,  although 
they  might  believe  from  otho:  evidence  that 
after  such  payment  Mr.  Campbell  had  received 
different  sums  of  money  from  Mr.  Culllgan. 
It  was  claimed  by  defendant,  and  evidence  In- 
troduced to  prove  such  claim,  that  if  the  judg- 
ment had  been  paid  to  Mr.  Culllgan  the  mon- 
ey received  by  him  therefor  had  been  paid 
back.  Thus  the  question  of  the  payment  of 
the  judgment  was  rendered  diflBcult  of  deter- 
mination by  the  doubt  which  the  court's  in- 
struction threw  ui>on  the  question  of  the  sub- 
sequent reclamation  of  the  money  from  Mr. 
Culllgan,  if,  in  reality,  it  had  once  been  paid 
to  him.  Ttiat  upon  a  future  trial  the  law  may 
be  understood,  we  feel  justified  In  saying, 
though  not  strictly  necessary  to  the  determina- 
tion of  the  case  as  presented  to  us,  that  if,  as 
a  fact,  the  mortgage  Judgment  was  paid  prior 
to  the  sheriff's  sale,  there  can  be  no  doubt 
that  such  sale  was  a  nullity,  and  the  deed 
founded  thereon  lilcewlse  a  nullity,  as  against 
the  defendant  and  all  other  persons  having 
knowledge  of  the  same,  as  much  so  as  though 
the  fact  was  apparent  upon  the  face  of  the 
deed  or  the  record  upon  which  it  was  found- 
ed. There  can  be  no  valid  sale  under  a  satis- 
fled  Judgment.  Weston  v.  Clarlc,  37  Mo.  563; 
Durfee  v.  Moran,  57  Mo.  374;  McClure  v.  Lo- 
gan, 50  Mo.  234;  Drefahl  v.  Tuttle,  42  Iowa, 
179:  Frost  V.  Bank,  70  N.  Y.  553;  Craft  v. 
Merrill,  14  N.  Y.  45C;  Wood  v.  Colvin,  2  Hill, 
SCO.     Nothing  but  adverse  possession  for  15 


years  of  land  so  B<dd  will  protect  the  pur- 
chaser's claim  thereto.  The  claimant  under 
a  sheriff's  deed  founded  upon  a  sale  made  in 
pretense  of  satisfying  a  judgment  already  paid 
cannot  be  protected  by  the  five-years  statute 
of  limitations  in  this  case,  and  this  is  true 
whether  defendant,  claiming  under  such  deed, 
is  a  resident  of  the  state  or  a  nonresident  and 
absentee,  as  the  defendant  is  said  to  be.  For 
the  error  pointed  out,  the  Judgment  will  be 
reversed,  and  a  new  trial  wdei-ed.  All  the 
Justices  concurring. 


(68  Kan.  2S3) 
ATCHISON,  T.  &  9.  F.  R.  00.  v.  ADBR- 
HOLD. 

(Supreme  Court  of  Kansas.    June  5,  1897.) 

lUlUiOASfl — CUOSSINOS  —  Haintenan'cb  —  Nbou- 
OENCK— Pko.\1MATB  CaUSE— TllIAL— 

Special  Intehkoqatobies. 

1.  In  constructing  its  railroad  over  a  highway, 
the  milroad  company  placed  a  box  culvert  about 
nine  feet  from,  and  parallel  with,  its  traclt.  It 
was  at  the  foot  of  the  embanlcment  supporting 
the_  track,  and  was  placed  across  the  highway 
mainly  for  the  purpose  of  draining  and  protecting 
the  embanitment,  but  it  also  formed  a  part  of  the 
approach  to  the  crossing.  Held,  that  it  is  a  part 
of  the  railroad  structure,  and  that  it  is  the  du^ 
of  the  company  to  maintain  it  in  a  safe  condi- 
tion for  persons  traveling  the  highway. 

2.  To  sustain  a  recovery  for  injuries  suffered 
through  the  alleged  negligence  of  the  defendant, 
it  is  not  enongh  to  show  that  it  was  negligent  iu 
some  particular,  but  it  must  appear  that  the  neg- 
ligence in  some  way  contributed  to  the  injury; 
and,  upon  an  czflmination  of  the  testimony,  It 
la  held  to  be  insuffldent  to  sustain  the  verdict. 

3.  Each  special  interrogatory  submitted  to  the 
jury  should  be  so  framed  as  to  present  distinctly 
a  single  material  fact  involved  in  the  issues  of 
the  case. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Jefferson  county; 
Lewis  A.  Meyers,  Judge. 

Action  by  George  W.  Aderbold,  administra- 
tor of  the  estate  of  John  E.  Aderbold,  de- 
ceased, against  the  Atchison,  Topeka  &  Santa 
F6  Railroad  Company.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Littlefleld, 
for  plaintiff  In  error.  Waters  &  Waters,  for 
defendant  In  error. 

JOHNSTON,  J.  This  was  an  action  brought 
by  George  W.  Aderbold,  as  administrator, 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company,  to  recover  damages  for 
the  death  of  his  son,  John  E.  Aderbold,  who 
was  killed  In  a  collision  with  a  freight  train. 
The  casualty  occurred  at  a  highway  crossing 
in  the  country  on  a  clear  April  day  In  1892. 
At  the  point  where  the  accident  occurred  the 
highway  runs  north  and  south,  and  the  track 
of  the  railroad  company  approaches  the  high- 
way from  the  west  upon  a  curve.  The  coun- 
try south  of  the  crossing  slopes  to  the  north, 
so  that  there  Is  a  slight  cut  in  the  highway 
on  the  south  of  the  railroad  track,  while  oq 
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the  north  8lde  the  ground  Js  about  level  with 
the  track.  In  the  approaches  on  each  side 
of  the  track,  and  about  9  feet  from,  and 
parallel  with,  the  rails,  the  railroad  company 
placed  plank  culverts,  about  16  feet  long,  for 
the  purpose  of  draining  the  track  and  com- 
pleting the  approaches  to  the  crossing.  These 
box  culverts  had  been  sunk  In  the  ground  on 
a  level  with  the  highway,  and  covered  with 
dirt.  Planks  had  also  been  placed  on  either 
Bide  of  each  rail  in  the  manner  required  by 
statute.  .Tolm  E.  Adcrhold.  who  was  between 
IS  and  10  years  of  ago,  had  frequently  trav- 
eled over  the  crossing,  and  was  familiar  with 
the  surroundings.  On  the  day  of  tlie  acciilent 
he  was  driving  a  team  of  horses  attached  to 
a  farm  wagon,  going  northward  towards  Val- 
ley Palls.  Just  before  approaching  tlie  cross- 
ing, he  was  noticed  by  a  witness  to  be  driving 
on  a  slow  walk,  witli  his  head  bent  forwai-d, 
apparently  looking  Into  the  bottom  of  the  wag- 
on. A  view  of  the  track  could  be  had  from 
the  highway  towards  the  east  for  some  dis- 
tance, except  where  It  was  obstructed  by  a 
house  and  bam  which  were  near  to  the  cross- 
ing. About  noon  of  that  day  a  freight  train, 
consisting  of  a  locomotive  and  12  box  cars, 
api)roachcd  from  the  west,  on  a  down  grade, 
and  was  running  at  the  rate  of  from  25  to  .30 
miles  an  hour.  When  the  horses  had  passed 
partly  over  the  track,  the  locomotive  ran  into 
the  front  of  the  wagon,  throwing  the  horses 
on  one  side  of  the  track,  and  Adcrhold  and 
the  principal  part  of  the  wagon  on  the  oth- 
er side,  instantly  killing  Adcrhold  and  the 
horses.  The  house  of  J.  W.  Ro.se  was  about 
2»K)  feet  from  the  railroad  crossing,  and  there, 
as  has  been  stated,  Aderhold  was  seen,  with 
his  head  down,  driving  on  a  slow  walk  to- 
wards the  crossing.  No  one  saw  him  after 
that  time,  except  the  men  upon  the  train, 
who  testified  that  when  they  first  saw  him  he 
was  driving  at  a  walk,  with  his  head  down, 
but  that  as  he  approached  the  track  he  looked 
up  and  saw  the  train,  and,  partly  rising  ujwn 
his  feet,  attempted  to  urge  the  team  over  the 
track  ahead  of  the  locomotive.  The  casualty 
Is  alleged  to  have  been  caused  by  the  negli- 
gence of  the  company  In  failing  to  build  and 
maintain  a  safe  and  suitable  crossing.  The 
principal  coni|>Iaint  is  in  regard  to  a  hole  In 
the  culvert  on  the  north  side  of  the  track,  and 
that  It  had  been  there  so  long  that  the  com- 
pany knew,  or  should  have  known,  of  its  ex- 
istence. It  wMs  also  alleged  that  the  wldstle  of 
the  locomotive  w;is  not  sounded,  nor  was  the 
bell  rung,  on  aiiproaching  the  crossing.  The 
Jury  found  in  favor  of  tlie  plaintiff  below, 
but  they  al.so  found  that  the  whistle  was 
sounded  80  rods  from  the  crossing,  as  the 
statute  reciuiri's,  and  al.so  that,  wlien  Ader- 
hold was  discovered  by  the  engineer,  that  em- 
ploye applied  the  air  brakes,  and  did  all  In 
his  power  to  stop  the  train. 

The  negligence  relied  on  to  sustain  the  ver- 
dict Is  the  defect  In  the  crossing.  If  the  box 
culvert  Is  a  part  of  the  crossing,  wliich  It  was 
;ihe  duty  of  the  railroad  company  to  maintain, 


then  it  must  be  held  that  the  crossing  was  de- 
fective. In  or  near  the  wagon  track  there  was 
a  hole  In  the  culvert,  which  some  witnesses 
say  was  about  6  or  8  Inches  square,  and  oth- 
ers that  It  was  about  18  Inches  long  and  12 
Inches  wide.  It  was  noticed  by  a  witness 
traveling  over  the  highway  about  two  or  tlu"ee 
weeks  before  the  accident  occurred.  The  cul- 
vert Is  a  necessary  part  of  the  railroad,  and 
had  been  constructed  and  prevloiL«ly  main- 
tained by  the  railroad  company.  The  main 
purpose  of  the  culvert  was  to  drain  and  pro- 
tect the  embankment  which  supported  the 
track.  The  highway  was  established  before 
tlie  railroad  was  built,  and  it  therefore  became 
the  duty  of  the  railroad  company  to  restore 
the  highway  to  its  former  state,  or  to  such  a 
state  as  to  lujve  not  necessarily  impaired  Its 
usefulness.  Gen.  St.  1880,  par.  1207.  After 
the  higiiway  had  been  properly  restored,  the 
duty  .still  remained  upon  the  company  to  main- 
tain a  reasonably  safe  crossing  over  its  tracks. 
It  would  not  do  to  say  that  the  road  overseer 
had  control  of  the  crossing  over  the  track  and 
structure  of  the  company,  nor  to  hold  him  re- 
sponsible for  Its  maintenance.  It  Is  the  duty 
of  tlie  company  to  maintain  its  track  in  a  suit- 
able and  safe  condition,  and  the  absolute  con- 
trol of  the  same  is  necessary  to  the  accom- 
plishment of  that  purpose.  The  culverts  iK'ing 
a  necessary  Piirt  of  the  structure,  we  think 
the  coiirt  ruled  correctly  In  holding  that  it  was 
the  duty  of  the  company  "to  repair  any  anil 
all  holes  In  Its  culverts,  when  the  same  would 
endanger  the  safety  of  persons  traveling  the 
highway."  The  question  remains,  however, 
whether  the  defect  or  hole  In  the  culvert  In 
any  way  contributed  to  the  Injury.  In  this 
re-spect  the  testimony  appears  to  be  Insutti- 
cieut.  It  Is  not  shown  that  the  hole  was  seen 
by  the  horses,  or  that  It  Impeded  them  In  pass- 
ing over  the  railroad.  There  Is  no  testimony 
that  the  horses  slackened  their  speed  after 
starting  over  the  crossing,  or  that  the  condl- 
tiou  of  the  crossing  delayed  or  hindered  them 
to  any  extent.  The  only  testimony  in  the 
case  as  to  the  conduct  of  the  driver  and  the 
action  of  the  horses  on  the  crossing  was  given 
by  the  trainmen,  and  It  clearly  tends  to  show 
that  there  was  no  hindrance  or  delay  on  ac- 
count of  the  hole  on  the  other  side  of  the 
track.  Indeed,  If  the  evidence  of  these  wit- 
nesses was  accei)ted,— and  there  were  no  oth- 
ers who  saw  Adei'hold  drive  upon  the  track,— 
the  court  would  be  compelled  to  hold  that  he 
did  not  exercise  ordinary  care  for  his  own 
safety.  TIic.v  state  that  while  the  team  was  In 
a  walk,  and  before  starting  over  the  crossing, 
Adcrhold  looked  at  tli<;  train,  and  then  urged 
his  horses  into  a  more  rapid  pace,  only  to 
reach  tlic  crossing  In  time  to  collide  with  the 
train.  According  to  their  testimony,  he  saw 
the  train  in  time  to  have  avoided  the  danger 
and  the  disastrous  conseqwuces.  But,  if 
what  tliey  say  is  true.  It  would  seem  that  he 
misjudged  the  distance  the  train  was  away, 
and  the  time  required  to  pass  over  the  cross- 
ing.   The  Jury,  however,  disbelieved  and  dls- 
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regarded  their  testimony  In  this  respect;  for 
in  response  to  an  interrogatory  as  to  whether 
Aderhcld,  before  going  upon  the  track,  looked 
to  ascertain  if  a  train  was  approaching,  they 
answered  that  "there  Is  no  evidence  that  the 
Jury  accepts  on  this  point,  one  way  or  the 
other."  It  was  the  duty  of  Aderhold,  l>efore 
polng  upon  the  track,  to  look  and  listen  for  a.i 
;U)l>roachlng  train;  but,  notwitUstauiling  the 
jury  found  that  he  exercised  due  cure,  they 
also  made  the  specific  finding  that  there  was 
no  evidence  that  he  looked  in  the  direction  of 
the  approaching  train  just  before  driving  onto 
the  railroad  crossing.  It  is  argued  tliat  some 
of  the  testimony  given  by  these  witnesses  was 
so  inconsistent  and  unreliable  that  the  jin-y 
could  not  give  credit  to  any  of  it.  It  Is  true 
that  some  of  the  testimony  given  by  them  as 
to  tlie  respective  distances  that  tlie  train  and 
A<lerhold  were  away  from  the  crossing  when 
Aderhold  was  first  discovered  by  the  trainmen 
Is  somewhat  incredible,  and  this  may  have 
led  the  Jury  to  disbelieve  all  of  the  testimony 
in  respect  to  wlujt  was  seen  at  the  crossing. 
In  the  nature  of  things.  It  would  be  dittlcult 
for  persons  on  a  moving  train  to  closely  esti- 
mate distances,  and,  as  there  was  only  a  mo- 
ment of  time  for  them  to  take  In  the  situation, 
It  Is  easy  to  understand  bow  a  mistake  might 
be  made.  If  it  can  be  said  that  there  was  no 
testimony  as  to  the  care  exercised  by  Ader- 
hold, we  may  presume  that,  actuated  by  the 
love  of  life,  the  Instinct  of  self-preservation, 
and  the  known  desire  of  men  to  avoid  injury, 
be  did  exercise  due  care.  This  presumption, 
however,  is  deemed  to  be  overthrown  where 
there  is  direct  proof  to  the  contrary.  Railroad 
Co.  V.  Hill,  57  Kan.  139,  45  Pac.  581.  Assum- 
ing, however,  that  he  Is  not  chargeable  with 
negligence,  we  are  nevertheless  required  to 
hold  that  the  testimony  fails  to  show  that  the 
accUlent  was  the  result  of  the  negligence  of 
the  company.  The  culvert  was  defective.  It  Is 
true;  but  who  can  say  that  the  hole  was  a 
.'actor  in  causing  the  injury,  or  that  the  pre- 
-ious  repair  of  the  defect  would  have  averted 
ho  injury?  It  is  possible  that  the  horses 
might  have  been  frightened  and  hindered  by 
rhe  hole,  but  things  whicli  are  possible  may 
ni-ver  happen.  The  accUlent  may  be  account- 
ed for  In  several  ways,  and  other  and  more 
plausil.;.>  theories  of  the  collision  may  be 
readily  suggested;  but  liability  cannot  be 
llxcd  on  a  bare  guess,  nor  can  a  verdict  re.st 
on  mere  conjecture. 

There  Is  good  cause  for  the  objtvtions  made 
against  the  form  of  the  interrogatories  stib- 
mlttccl  in  behalf  of  the  plaintiff  below.  Some 
of  them  embrace  as  many  as  seven  distinct 
facts  wlilch  are  not  closely  related,  and  are 
so  framed  as  to  Invite  an  afflrinallve  or  nega- 
tive answer  to  the  entire  grotip.  No  question 
should  l>e  submitted  unless  It  Is  so  framed  as 
to  present  distinctly  to  the  mind  of  the  jury 
a  single  material  fact  Involved  In  the  Issues 
of  the  c-ase.  Tlie  judgment  of  the  district 
court  will  be  reversed,  and  the  cause  remand- 
ed for  a  new  trial.   All  the  justices  concurring. 


(88  Kan.  299) 
KILEY  V.  TOWNSHIP  01"  GARFIELD  et  al. 
(Supreme  Court  of  ICansas.    June  5,  1897.) 

Counties  db   Facto  —  Coxtracts  —  Poweks    op 
Commission  EKS— Claims. 

1.  From  the  time  Garfield  county  was  organ- 
ized as  such  until  the  dec-ision  of  this  court  in  the 
ca.se  of  State  v.  Board  of  Com'rs  of  Garfield 
Co..  as  I'm;.  ."i.-iO.  dcclariiiB  tlie  net  creating  the 
couut.v  unconstitutional,  it  was  a  cimnt.v  de  tiicto. 
and  the  acts  i>f  its  officers  were  the  acts  of  do 
facto  ofUcors,  binilitig  an  such  between  the  peo- 
ple of  the  county  and  third  parties  dealing  with 
tlieiu  ns  public  otiiters. 

2.  Chapter  50  of  the  Laws  of  1879  authorized 
tlie  board  of  couiil.v  coniniis.sioiiers  of  a  county  to 
compromise  matured  and  mnturing  indebtediipss 
of  every  kind,  and  to  issue  bonds  in  payment  for 
any  sums  so  coniproiniseJ.  and  nave  to  the  board 
of  county  ooinmissionera  autJiority  to  cnmpromise 
an  iii(l(>blp(liie.ss  evidenced  by  valid  county  war- 
rants, and  issue  bonds  in  payment  therefor  with- 
out a  vote  of  the  ))oople. 

(Syllabus  by  the  Court.) 

Mandamus  by  Lewis  A.  Riley  against  the 
township  of  Garfield  and  others.  Peremptory 
writ  allowed. 

W.  C.  Webb,  for  plaintiff.  S.  S.  Ashbaugh, 
Milton  Brown,  and  Martin  &,  Little,  for  de- 
fendants. 

ALLEN,  J.  This  Is  an  action  to  compel  the 
township  trustees  of  Gai-fleld  township.  In  Fin- 
ney county,  and  the  board  of  county  commis- 
sioners of  the  county,  to  levy  a  tax  to  pay  the 
Interest  coupons  and  create  a  sinking  fund 
for  the  payment  of  certain  refunding  bonds 
Issued  by  the  board  of  county  commissioners 
of  Garfield  county,  and  held  by  the  plaintiff. 
This  case  has  already  been  considered  on  a 
motion  to  quash  the  alternative  writ  of  man- 
damus, and  tlie  decision  rendered  thereon  Is 
reported  In  54  Kan.  4C3,  38  Pae.  560.  Subse- 
quently an  answer  was  filed,  and  the  case  was 
heard  on  the  evidence  submitted.  A  very 
elaborate  brief  Is  filed  on  beluUf  of  the  de- 
fendants. In  which  numerous  questions  are 
discussed  at  length.  The  facts  do  not  differ 
materially  from  the  averments  of  the  writ, 
which  are  sufficiently  set  forth  In  the  report 
of  the  case  above  referred  to.  By  section  6 
of  chapter  81  of  the  Laws  of  1887  the  legisla- 
ture attempted  to  create  Garfield  cotinty  with 
boundaries  which.  If  the  sections  had  been 
full,  would  have  given  It  an  area  of  432  square 
miles.  Thereafter  the  same  proceedings  were 
had  as  in  other  cases  of  the  organization  of 
counties,  and  a  full  set  of  county  officials  was 
elected,  and  continued  to  carry  on  the  county 
government  until  the  act  was  declared  void 
by  this  court  In  the  case  of  State  v.  Board  of 
County  Com'rs,  M  Kan.  372,  38  Pac.  550,  be- 
cause it  was  asi.-ertalned  by  a  survey  ordered 
by  this  court  that  the  county  contained  only 
43(>Vi!  square  miles,  being  j.^  square  miles 
less  than  the  minimum  i-equired  by  the  con- 
stitution. It  is  now  shown  that  tlie  records  of 
the  government  survey  of  the  lands  included 
within  the  coimty,  filed  in  tlie  olHce  of  the  au- 
ditor of  state  and  other  public  offices,  show 
that  slightly  less  than  430%  square  miles  were 
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actually  Included  in  the  county.  On  this  it  is 
argued  that  the  plaintiff  was  bound  to  take 
notice  of  the  facts  disclosed  by  the  public  rec- 
ords and  of  the  provisions  of  the  constitution, 
and  that  these  together  disclosed  the  Invalid- 
ity of  the  attempted  county  organization.  The 
government  surveys  of  public  lands  are  rarely 
strictly  accurate.  In  this  case  the  survey  or- 
dered by  this  court  showed  a  fraction  more  in- 
cluded in  the  territory  than  would  appear  by 
the  government  survey.  The  action  of  the 
lesisiatui-e  in  attempting  to  establish  the  coun- 
ty carries  with  it  a  presumption  of  validity 
only  to  be  overthrown  by  conclusive  proof. 
The  law  itself  did  not  disclose  the  grounds  of 
its  Invalidity.  In  the  case  of  State  v.  Carroll, 
38  Conn.  440,  it  was  held,  after  very  full  con- 
sideration, that  "the  acts  of  an  officer  appoint- 
ed and  acting  in  pursuance  of  a  law  are  valid 
as  the  acts  of  an  officer  de  facto,  even  though 
the  law  be  afterwards  judicially  declared  un- 
constitutional." To  the  same  effect,  see  Brown 
v.  O'Connell,  4  Am.  Rep.  80;  Com.  v.  Mc- 
Combs,  fl6  Pa.  St.  436.  We  are  driven  to  the 
alternative  of  holding  either  that  all  of  the 
acts  of  those  who  were  recognized  as  public 
officers  of  Garfield  county  between  the  time 
when  its  organization  was  proclaimed  by  the 
governor  and  its  dissolution  by  the  Judgment 
of  this  court  were  void,  or  that  they  were 
valid  as  the  acts  of  officers  de  facto.  The  bet- 
ter reascm  and  weight  of  authority  seem  to 
support  the  latter,  and  to  make  the  acts  of 
those  acting  under  a  law  duly  passed  by  the 
legislature  valid  until  the  act  Is  declared  un- 
constitutional by  a  competent  tribunal.  We 
shall  not  attempt  to  discuss  in  detail  all  the 
questions  raised  by  counsel  for  the  defend- 
ants, but  shall  consider  only  those  matters 
now  urged  for  the  first  time,  and  which  seem 
to  be  Important.  The  bonds  In  suit  were  Is- 
Ruefl  under  chapter  50  of  the  Laws  of  1879, 
for  the  purpose  of  refunding  outstandiag  coun- 
ty warrants.  It  is  contended  that  the  act  does 
not  authorize  refunding  bonds  to  be  Issued  to 
take  up  county  warrants,  and  tuat  it  does  not 
authorize  bonds  to  be  issued  to  take  up  in- 
debtedness of  any  kind  without  a  vote  of  the 
people,  and  particularly  that  such  a  vote  is 
necessary  when  an  attempt  is  made  to  convert 
nonnegotlable  warrants  into  interest-bearing 
bonds.  The  language  of  the  statute  is  very 
broad.  It  authorizes  counties,  cities,  etc.,  "to 
compromise  and  refund  its  matured  and  ma- 
turing Indebtedness  of  every  kind  and  de- 
scription whatsoever."  This  language  Is  cer- 
tainly broad  enough  to  include  county  war- 
rants. It  would  he  difficult  Indeed,  to  select 
words  more  comprehensive  than  those  con- 
tained In  the  act.  In  1871  the  section  contain- 
ing the  language  above  quoted  was  amended 
by  the  legislature  so  as  to  authorize  the  re- 
funding of  Iwnded  indebtedness  only.  This 
Indicates  a  legislative  construction  of  the  act 
of  1870.  The  contention  that  the  refunding 
act  does  not  atitliorlze  warrants  to  be  refund- 
ed Into  bonds  without  a  vote  of  the  people  of 
the  county  Is  also  answered  by  the  act  Itself 


and  section  3  of  chapter  25  of  the  General  Stat- 
utes  of  1880,  relatbig  to  counties  and  county 
officers,  which  reads:  "The  powers  of  a  coun- 
ty as  a  body  politic  and  corporate  shall  be  ex- 
ercised by  a  board  of  county  commissioners." 
The  refunding  act  authorizes  a  county  to  re- 
fund its  indebtedness.  Xo  vote  of  the  people 
is  required  in  the  case  of  a  county,  but  the  act 
expressly  requires  a  compromise  by  a  town- 
ship or  school  district  to  be  submitted  to  a 
vote  at  an  election  called  for  that  purpose. 
The  argument  that  the  compromise  is  dis- 
tinct and  separate  from  the  refunding,  and 
that  the  question  of  refunding  must  be  sub- 
mitted to  the  people  in  every  caise,  and  that 
of  the  compromise  only  by  townships  and 
school  districts  is  too  nice  to  be  sound.  The 
compromise  and  the  refunding  together  con- 
stitute but  a  single  transaction.  The  long  list 
of  special  acts  cited  In  the  brief  shed  no  light 
on  the  case  In  hand.  The  validity  of  the  bonds 
must  be  determined  under  the  law  authorizing 
their  Issuance,  not  under  other  acts  having 
no  application.  We  are  unable  to  perceive  any 
evidence  of  legislative  Intent  affecting  the  re- 
funding act  of  1870  to  be  drawn  from  the  nu- 
merous special  acts  cited.  The  contention  that 
a  law  autliorlzing  the  board  of  county  com- 
missioners to  issue  negotiable  bonds  without 
a  vote  of  the  people  ought  to  be  void  may  be 
sustained  by  very  weighty  arguments,  but  to 
declare  it  unconstitutional  some  provision 
must  be  pointed  out  which  either  In  terms  or 
by  necessary  implication  makes  it  so.  It  is 
not  contended  that  power  cannot  be  conferred 
on  counties  and  municipalities  to  incur  a  bond- 
ed Indebtedness.  The  custom  of  doing  so  Is 
too  well  established  to  admit  of  a  question 
now  as  to  the  existence  of  the  power.  That 
the  legislature  may  require  a  vote  of  the  peo- 
ple as  a  condition  precedent  to  the  action  of 
the  board  is  well  settled,  but  there  Is  no  pro- 
vision of  the  constitution  requiring  such  a  vote. 
The  doubt  has  been  whether  authority  could 
be  conferred  on  the  people  to  decide  such 
questions  at  an  election.  Section  21  of  arti- 
cle 2  of  the  constitution  reads:  "The  legisla- 
ture may  confer  upon  tribunals  transacting 
the  county  business  of  the  several  counties 
such  powers  of  local  legislation  and  adminis- 
tration as  it  shall  deem  expedient."  Under 
this,  authority  is  given  to  delegate  legislative 
powers  to  the  board  of  county  commissioners, 
and  It  Is  the  board  of  county  commLssioners, 
as  the  representative  of  the  county,  that  the 
refunding  act  confers  authority  on  to  com- 
promise and  refund  the  Indebtedness  of  the 
county.  There  Is  no  contention  In  this  case 
either  that  the  act  under  consideration  is  un- 
constitutional or  that  it  does  not  authorize 
negotiable  bonds  to  be  Issued.  Nor  is  there 
any  claim  that  the  warrants  for  which  the  re- 
funding bonds  forming  the  basis  of  this  suit 
were  exchangetl  wore  without  consideration, 
fraudulent,  or  Invalid  for  any  reason.  The 
contention  Is  merely  that  bonds  may  not  be  Is- 
sued to  refund  county  warrants.  In  this  state 
of  the  case  we  must  assume  that  the  warrants 
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were  valid,  and  the  bonds  Issued  la  exchange 
for  them  based  on  a  good  consideration.  The 
question  whether  Garfield  township  Is  the  suc- 
cessor of  Garfield  county,  entitled  to  Its  prop- 
erty, and  liable  for  Its  debts,  was  sufllclently 
considered  on  the  motion  to  quash,  and  needs 
no  further  discussion  now.  It  a{>pears  that 
it  Is  not  yet  time  to  commence  to  raise  a  sink- 
ing fund  for  the  payment  of  these  bonds,  and 
that  part  of  the  relief  demanded  wUl  be  de- 
nied. A  peremptory  wi-lt  will  be  awarded  di- 
recting a  levy  on  the  property  included  in 
Garfield  township  to  pay  the  Interest  coupons. 

JOHNSTON,  J.,  concurring.     DOSTEK,  O. 
J.,  not  sitting. 


(58  Kan.  US) 

CITY  OF  TOPEKA  v.  HEMPSTEAD. 
(Snprpme  Court  of  Kansas.    June  5,  1897.) 

MUXMCIFAL  COKI'ORATIOSS— BKIDOBS— SbOLIOBSCB 

— SusDAY — Work  op  Necessity. 

1.  The  approach  to  a  bridge  on  a  city  street 
was  narrow,  hij?h,  and  left  unprotected  on  the 
sides  by  railiiiKs  or  barriers,  and,  while  a  dairy- 
man was  driving  a  horse  and  wagon  over  it,  the 
harness  broke  witliout  fault  of  the  driver,  the 
horse  became  frightened,  and  started  to  run,  and, 
while  the  horse  was  only  under  partial  control, 
the  wagon  slid  o£f  the  embankment,  throwing  the 
driver  out,  and  injuring  him.  It  apjieared  that, 
if  there  had  been  a  proper  railing  vipon  the  side 
ot  the  emlMinkment,  the  casualty  would  not  have 
occurred.  Held,  that  the  dty  was  negligent  in 
leaving  the  approach  to  the  bridge  without  rail- 
ings or  barriers  for  the  protection  of  travelers, 
and  that  the  city  was  liable  for  the  injury  sus- 
tained, notwithstanding  that  the  breaking  of  the 
harness  and  the  fright  of  the  horse  may  have 
concurred  in  producing  the  injury. 

2.  The  delivery  of  milk  to  his  customers  by  a 
dairymiin  is  a  work  of  necessity,  and  not  within 
the  inhibition  of  a  law  forbidding  any  labor  on 
Sunday  other  thnn  works  of  necessity  or  charity. 

(Syllabus  by  the  Court.) 

EJrror  from  district  court,  Shawnee  county; 
A.  H.  Vance,  Judge  pro  tern. 

Action  by  Elizabeth  D.  Hempstead  against 
the  city  of  Topekn.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

W.  A.  S.  Bird,  for  plaintiff  in  «Tor.  Bain  & 
Forbes,  for  defendant  in  error. 


JOHNSTON,  J.  John  C.  Hempstead  was 
killed  by  falling  from  a  high  bridge  erected 
ni)on  a  street  of  the  city  of  Topeka.  He  was 
engaged  In  dairying,  and  on  Sunday  morning. 
May  22,  1892,  was  on  his  way  to  deliyer  milk 
to  a,  customer.  He  was  using  a  mare  attached 
to  a  light  wagon,  and  as  he  was  driving  down 
a  hill,  and  upon  the  approach  of  the  bridge, 
one  of  the  back  straps  of  the  harness  gave 
way,  which  hit  and  frightened  the  mare,  and 
she  started  towards  the  bridge  uiwn  a  gallop. 
Hempstead  undertook  to  hold  and  guide  the 
mare,  and  did  gain  partial  control  over  her; 
but  the  approach  to  the  bridge  being  narrow 
mot  much  wider  than  the  wagon),  and  there 
being  no  barrier  or  protection  on  the  sides, 
snd  the  mare  having  slightly  veered  from 
the  center,  the  wagon  slid  off,  dragging  the 


mare  and  Hempstead  down  to  the  bottom  of 
the  creek.  The  approaches  were  made  of 
earth  and  stone,  and  were  .about  20  feet  high. 
The  embankments  had  been  washed  away  to 
some  extent,  and  the  roadway  was  slanting  at 
the  point  where  the  casualty  occmrred.  The 
widow,  Elizabeth  D.  Hempstead,  brought  this 
action,  alleging  that  the  approach  to  the  bridge 
was  defective  and  dangerous,  and  that  the 
city  was  negligent  in  not  protecting  the  same 
with  barriers  or  railings;  and  upon  the  trial 
a  verdict  was  rendered  in  her  favor,  and  judg- 
ment entered  thereon  for  |3,000. 

It  is  contended  that  the  city  is  not  liable, 
because  the  defect  in  the  bridge  was  not  the 
sole  cause  of  the  injury,  but  that  the  running 
away  of  the  horse,  wlilch  was  entirely  beyond 
the  control  of  the  driver,  should  be  regarded 
as  the  proximate  cause.  We  entertain  no 
doubt  that  the  evidence  justified  the  verdict 
of  the  jury.  The  bridge,  which  was  one  of  the 
thoroughfares  of  the  city,  was  obviously  de- 
fective and  dangerous.  The  failure  of  the 
city  to  erect  a  barrier  or  other  means  of  pro- 
tection on  the  sides  of  so  high  an  embankment 
for  the  safety  of  travelers  wajs  culpable  neg- 
ligence. The  fact  that  the  mare  took  fright, 
and  started  to  run,  will  not  prevent  a  recov- 
ery. According  to  the  findings  of  the  jury, 
based  upon  suflicient  evidence,  Hempstead  did 
not  lose  control  of  the  mare,  and  he  was  in 
the  exercise  of  reasonable  care  when  the  In- 
Jury  occurred.  The  fright  of  the  mare,  it  is 
true,  was  caused  by  the  breaking  of  the  har- 
ness; but  It  Is  found  that  Hempstead  was  not 
guilty  of  any  negligence  In  this  respect,  and 
there  is  the  further  finding  that  the  injury 
which  caused  his  death  would  not  have  oc- 
curred if  there  had  been  a  sufflelent  barrier 
or  railing  on  the  approach  to  the  bridge.  This 
being  true,  and  there  being  no  uegligoice  on 
the  part  of  Hempstead,  there  can  be  no  ques- 
tion of  the  liability  of  the  city.  In  a  some- 
what similar  case,  where  the  city  was  negli- 
gent in  maintaining  a  street,  and  injury  re- 
sulted to  one  who  was  driving  a  horse  over 
the  defective  street,  It  was  held  "that  the  city 
was  liable  for  the  injury,  although  the  horse 
took  fright,  and  ran  away,  and  was  beyond 
the  control  of  the  driver  when  the  Injury  oc- 
curred. It  Is  decided  that,  according  to  the 
weight  of  authority,  the  dty  is  liable  In  such 
case,  whare  the  traveler  ts  not  negligent,  and 
where  the  Injury  would  not  have  l)een  sus- 
tained but  for  the  negligence  of  the  city.  Rail- 
way Co.  V.  Stone,  54  Kan.  83,  87  Pac.  1012. 
The  ruling  In  that  case  applies  closely  to  the 
facts  in  this  one,  and  determines  the  point  in 
controversy  against  the  contention  of  the  city. 

It  is  contended  that  no  recovery  can  be  had, 
because  Hemi>stead  was  engaged  in  liis  or- 
dinary busluess  on  Sunday,  in  violation  of  a 
dty  ordinance  and  of  a  statute  prohibiting  and 
punishing  any  labor  on  Sunday  other  dian 
works  of  necessity  or  charity.  This  claim  is 
without  merit,  as  the  dellveiy  of  milk  to  his 
customers  may  be  fairly  classed  In  the  works 
of  necessity  which  are  excepted  from  the  op- 
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eration  of  tbe  law.  It  was  necessary  to  milk 
the  cows,  and  dispose  of  the  milk  while  It  was 
fresh,  and  hence  the  labor  was  a  work  of 
necessity  as  to  Hempstead.  It  was  a  work  of 
necessity  as  to  his  customers,  as  much  as 
that  of  a  druggist  who  furnishes  medicine 
to  the  sick,  or  that  of  the  hotel  keeper  who 
fui-nlshes  food  for  his  guests,  or  of  the  water 
company  which  supplies  water  for  its  cus- 
tomers. Such  employments  are  generally  re- 
garded as  necessary,  and  not  within  the  In- 
hibition of  Sunday  laws.  Morris  v.  State,  31 
lud.  189;  Wilkinson  v.  State,  59  Ind.  410; 
McGatrlck  v.  Wason,  4  Ohio  St.  566;  Whlt- 
comb  V.  Gilman,  35  Vt.  297;  Hennersdorf  ▼. 
State,  25  Tex.  App.  597,  8  S.  W.  926;  24  Am. 
&  Kng.  Euc.  I^aw,  542,  and  cases  cited. 

Exceptions  were  taken  to  the  rulings  of  the 
court  in  the  admission  of  testimony,  and  also 
in  cliarging  the  Jury;  but  we  find  no  error  in 
any  of  them,  nor  anything  requiring  special 
comment.  1'he  Judgment  of  the  district  court 
will  be  affirmed.    All  the  Justices  concurring. 


(SSKan.  334) 

KING  et  al.  v.  CITY  OP  KANSAS  CITY. 

(Supreme  Court  of  Kansas.    June  5,  1897.) 

Ml'XK'IPai,  Coki'ouations— Coxstrli^tiox  op  Sew- 

EH»— Liability  fok  Resiltixo  Ikjuhies. 

1.  In  dovising  a  plan  of  sewerage  the  municipnl 
authoritioM  of  a  city  are  vebted  with  a  large  logis- 
lative  discretion,  and,  if  it  is  exercistvl  in  good 
faith,  the  city  is  ordinarily  not  liable  for  iuci- 
deiital  injuries  to  property  which  are  solfly  at- 
tributable to  the  plan. 

2.  In  such  rases,  however,  if  through  any  neg- 
ligence in  carrying  out  the  plan,  or  in  constriK-t- 
ing  or  maintaining  the  sewprs.  the  property  of  a 
private  owner  is  injured,  a  liability  will  arise. 

3.  The  collection  and  precipitation  of  water  or 
sewage  upon  the  private  lu'oporty  of  an  owner, 
in  such  a  way  as  to  constitute  a  direct  iuvnsion 
of  the  owner's  rights,  and  in  the  nature  of  a 
tresiNiss  upon  his  property,  will  cr«>ato  a  liability 
against  the  city,  regardless  of  the  plan  upon 
which  the  sewer  is  constructed. 

(Syllabus  by  the  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county. 

Action  by  James  King  and  another  against 
the  city  of  Kansas  City.  From  a  Judgment 
for  defendant,  plaintiffs  bring  error.  Re- 
versed. 

Action  by  James  King  and  Nina  King  against 
the  city  of  Kansas  City  to  recover  damages,  in 
the  sum  of  ?3,171,  alleged  to  have  been  sus- 
tained by  the  discharge  of  sewage  nixin  their 
property  in  that  city.  It  is  alleged  that  In 
1889  the  city  constructed  sewers  through  tlie 
part  of  the  city  in  which  the  plaintiffs'  land 
is  situated.  Among  other  things,  the  petition 
alleges:  "That  the  construction  and  mainte- 
nance of  the  said  sewers  by  said  city  defend- 
ant was  negligent,  careless,  and  unskillful, 
and  damaged  the  plaintiffs  In  this,  to  wit, 
tliat  the  said  sewers  were  so  constructed  that 
when  the  Kansas  river,  into  which  they  emp- 
tied, was  swollen  on  account  of  the  spring 
rain,  the  water  In  the  said  river,  in  its  rise, 
would  reach  a  point  higher  than  the  head  of 


tbe  sewers,  or  the  various  openings  into  the 
said  sewers;  and  the  said  defendant  city  was 
further  negligent  and  careless  in  this,  to  wit, 
that  they  failed  to  provide  for  the  said  sew- 
ers suitable  flood  gates,  or  flood  gates  of  any 
kind,  with  which  the  mouths  of  the  sewers 
could  be  closed  during  the  rise  In  the  said 
Kansas  river.  That  by  reason  of  the  con- 
struction of  the  said  sewers  as  aforesaid,  and 
by  failing  to  provide  flood  gates  as  before 
stated,  the  water  of  the  said  river  flowed 
backward  through  the  said  sewers,  along  In 
the  spring  of  1892,  or  on  or  about  the  • 

day  of  May,  in  said  year,  and  flooded  the 
district  in  which  the  plaintiffs'  proi>erty  was 
located,  as  hereinbefore  stated,  to  the  depth 
of  from  one  to  three  feet,  and  that  the  same 
continued  so  to  be  flooded,  from  said  cause 
hereinbefore  mentioned,  for  a  period  of  from 
15  to  20  days.  That  there  was  higher  ground 
between  the  property  of  the  plaintiffs  and  the 
river  than  the  ground  upon  which  the  plain- 
tiffs' house  was  located,  which  said  ground 
was  high  enough  to  protect,  and  would  have 
protected,  the  property  of  the  plaintiffs  from 
the  rise  in  the  river,  had  it  not  been  for  the 
constiiiction  of  the  said  sewers  through  and 
upon  the  said  high  ground,  thereby  creating 
a  water  way  through  which,  and  only  through 
which,  the  plaintiffs'  property  could  have  been 
flooded."  A  particular  description  of  the 
property  injured  is  set  out,  with  a  detailed 
statement  of  tlie  damages  sustained,  and  there 
is  an  averment  tliat  an  account  or  claim  had 
been  presented  to  the  city,  and  that  the  same 
had  been  disallowed.  An  answer  was  flled, 
denying  the  averments  of  the  petition,  and 
alleging  that  the  loss  sustained  was  the  re- 
sult of  the  plaintiffs'  own  negligence.  At  the 
opening  of  the  trial  counsel  for  the  plaintiffs 
stated  the  facts  in  the  case  in  greater  de^vil 
and  particularity  than  they  were  set  forth  in 
the  petition,  and  at  the  end  of  the  statement 
the  court  gave  Judgment  for  the  defendant, 
on  the  ground  that  the  petition  and  statement 
of  counsel,  together,  did  not  show  a  cause  of 
action  against  the  defendant.  Of  this  ruling 
the  plaintiffs  complain. 

N.  B.  Carskadon,  for  plaintiffs  in  en'or.  K. 
P.  Snyder  and  T.  A.  Pollock,  for  defendant  in 
error. 

JOHNSTON,  J.  (after  stating  the  facts). 
We  think  the  city  is  answerable  to  the  plain- 
tiffs for  the  damages  resulting  from  the  pre- 
cipitation of  the  sewage  and  river  water  up- 
on their  premises.  Altliough  their  buildings 
were  ei-ectcd  upon  low  ground,  the  rim  of  the 
high  land  along  the  river  effectually  confined 
the  water  therein,  and  protected  the  plain- 
tiffs' property  from  the  overflow  of  the  river 
in  rainy  seasons  and  when  freshets  occurred. 
It  seems  that  there  is  but  little  fall  In  the 
land  towards  the  river  in  that  portion  of  the 
city,  and  that  the  sewers  are  so  constructed 
that  in  case  of  high  water  tlie  sewage  and 
river  water  flow  back  and  are  forced  out  of 
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the  op<>ning!!  near  the  plaintiffs'  premises  In- 
nn<latlng  them  to  a  deptb  of  from  one  to  three 
feet.  From  the  statement  of  counsel,  which 
the  conrt  considered,  It  appears  that  the 
months  of  the  sewers,  where  they  empty  into 
the  river,  are  above  the  water  In  Its  ordinary 
stages,  but  when  the  river  rises,  as  It  fre- 
quently does,  to  a  depth  of  from  10  to  20  feet 
above  low-water  mark,  the  water  Is  higher 
than  the  heads  of  the  sewers,  and,  as  a  eon- 
sequence.  It  Is  forced  back,  and  floods  the  sur- 
rounding district.  The  wmtentlon  is  that,  the 
municipal  authorities  having  In  good  faith 
adopted  a  plan  of  sewerage,  and  constnicted 
it  out  of  good  materials  in  a  skillful  manner, 
no  liability  can  arise  against  the  city.  In  in- 
augurating a  sewerage  system,  and  in  devis- 
ing plans  for  the  construction  of  the  same, 
the  city  is  vested  with  a  large  legislative  dis- 
cretion; and  if  in  good  faith  it  is  exercised, 
the  city  is  ordinarily  not  liable  for  incidental 
injuries  to  property  owners  which  are  solely 
attribtitable  to  the  plan.  In  such  cases,  how- 
ever, if  through  any  negligence  in  carrying 
ont  the  plans,  or  in  constructing  or  maintain- 
ing the  sewers,  the  property  of  a  private  own- 
er is  injured,  a  liability  will  arise.  According 
to  the  averments  of  the  plaintiffs  the  sewers 
were  not  properly  constructed  or  completed. 
It  was  manifest  to  those  who  selected  the 
plans,  as  well  as  to  every  one  else,  that  a 
rise  in  the  river,  which  it  appears  was  of  fre- 
quent occuxTonce,  wonid  set  the  water  back, 
and  inundate  the  property  at  the  sources  of 
the  sewers.  To  properly  complete  them  flood 
gates  over  the  mouths  of  the  sewers  were 
necessary,  and  this  provision.  It  Is  averred, 
would  have  prevented  the  water  from  flowing 
biick  until  the  flood  had  subsided.  This  nec- 
essary and  simple  contrivance  would  have 
prevented  the  injury,  and  the  failure  to  pro- 
vide the  same  was  negligence,  wliich  renders 
the  city  liable  for  resulting  injury. 

Another  reason  why  the  city  should  be  held 
liable  Is  that  the  inevitable  result  of  the  con- 
struction of  the  sewers  was  the  Injury  of 
plaintiffs'  property.  The  building  of  the  sew- 
ers was  more  than  an  incidental  injury.  It 
was  a  direct  invasion  of  their  rights  and  in 
the  nature  of  a  trespass  upon  their  property. 
Before  the  construction,  the  high  land  was  a 
complete  barrier  against  the  high  water,  while 
the  openings  made  therein  for  the  sewnfi  nec- 
essarily precipitated  the  water,  sewage,  and 
fllth  upon  them  wbenevor  the  river  was 
swollen.  The  high  water  in  the  river  cannot 
be  regarded  as  extraordinary  or  unprecedent- 
ed, because  it  is  stated  that  it  was  frequently 
in  that  condition,  and  it  is  averred  in  the 
petition  that  it  occurred  when  the  river  was 
swollen  by  the  spring  rains.  It  therefore  ap- 
pears that  the  rises  in  the  river  recur  with 
the  regularity  of  the  seasons,  and  hence  must 
liave  been  anticipated  by  all  who  gave  any 
attention  to  the  plan,  and  the  natural  conse- 
qncnce  must  have  been  within  the  knowledge 
:>f  the  nmnicinal  authorities.  The  city  can- 
not collect  sewage  and  fllth  and  precipitate  It 


upon  the  property  of  a  citizen  without  lia- 
bility, even  if  the  plan  is  devised  in  good 
faith  and  the  best  material  is  used  in  the 
construction.  It  is  immaterial  from  which 
end  of  the  sewer  the  discharge  is  made.  The 
consequence  and  liability  are  necessarily  the 
same.  "Courts  of  the  highest  respectability 
have  held  that  if  the  sewer,  whatever  its  plan, 
is  so  constructed  by  the  muulclpal  authori- 
ties as  to  cause  a  iwsitive  and  direct  invasion 
of  the  plaintiff's  private  property,  as  by  col- 
lecting and  throwing  upon  It,  to  his  damage, 
water  or  sewage  which  would  not  otherwise 
have  flowed  or  found  its  way  there,  the  corpo- 
ration is  liable."  Dill.  Mun.  Corp.  |  1047. 
See,  also,  Ashley  v.  City  of  Port  Huron,  35 
Mich.  296;  Tate  v.  City  of  St.  Paul,  56  Minn. 
627,  58  N.  W.  158;  Selfert  v.  City  of  Brook- 
lyn, 101  N.  Y.  13C,  4  N.  B.  321;  Lehn  v. 
City  and  County  of  San  Francisco,  66  Cal. 
76,  4  Pac.  905;  City  of  North  Vernon  v.  Voeg- 
ler,  80  Ind.  77;  Inhabitants  of  West  Orange 
Tp.  V.  Field,  37  N.  J.  Eq.  600. 

Upon  the  facts  stated  a  right  of  action  is 
shown  to  exist  in  the  plaintiffs,  and  therefore 
the  judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial.     All  the  justices  concurring. 


(SSKan.  t05) 
LEAVENWORTH.   N.   &   S.  RY.   CO.  v. 

MEYER. 

(Supreme  Court  of  Kansas.    June  5,  1897.) 

Eminkkt    Domain — CoxnsMXiTiorf   Pkoceedinos 

— C0HMI88IOKEK8 — AVTHOKITT — UaMA«BS 

—Evidence— Hakmue-ss  Ekkok. 

1.  The  statute  requires  that  tlie  duties  of  com- 
missioners appointed  to  condemn  land  for  a  rail- 
road right  of  wa.v.  and  to  award  damages  there- 
for, siwll  be  performed  by  a  full  body  of  three 
members,  or  by  two  of  them  upon  notice  to  tlie 
tliird,  and  opportunity  by  him  to  participate 
therein;  and  a  condemnation  and  award  made 
by  two  after  the  resignation  of  the  third  is  not 
a  valid  proceeding,  and,  il  such  action  of  the  two 
after  the  retirement  of  the  third  appears  upon 
the  face  of  the  report,  such  instrument  is  void, 
and  such  proceedings  and  report  are  likewise  void 
if  it  appears  therefrom  that  after  the  resignation 
of  the  one  member  an  appointment  to  fill  the 
vacancy  was  made,  but  that  such  appointee  took 
no  part  in  the  proceedings,  had  no  notice  thereof, 
nor  opportunity  to  participate  therein. 

2.  The  statutory  rule  that  ''words  giving  a 
joint  authority  to  three  or  more  public  otHcers  or 
otlier  persons  shall  be  construed  as  giving  such 
authonty  to  a  majority  of  them,  unless  it  be  oth- 
erwise expressed  hi  the  act  giving  the  authority," 
applies  to  boards  or  tribunals  the  memliership 
of  wliich  is  full,  and  not  to  one  whose  meml)er- 
ship  has  never  been  fully  appointed,  or,  if  ap- 
pointed, has  become  reduced  m  number,  nor  to 
one  in  whose  proceedings  the  minority  has  been 
given  no  opportunity  to  participate. 

3.  Until  the  report  of  commissioners  appointed 
to  condemn  land  for  a  railroad  right  of  way  and 
award  damages  therefor  has  been  filed,  it  is  with- 
in the  control  of  such  commissioners,  although 
written  out  and  signed,  and  may  l>e  changed 
by  a  majority,  or  dissented  from  by  a  single  mem- 
ber. The  act  of  filing  such  report  is  in  law  the 
act  of  condemnation  and  award,  and  must  be 
performed  as  the  act  of  the  full  body,  or  the  act 
of  a  majority  upon  notice  to  the  third. 

4.  A  case  is  not  of  necessity  to  be  reversed 
because  of  error  in  the  admission  of  evidence  in 
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Bnpport  of  a  dnim  for  damages,  bnt,  if  sndi  et- 
roueous  evidence  consists  of  statements  of 
nmonnta  of  dnmnge  sustained,  the  judsmient  may 
1m'  niodifled  to  tlie  extent  of  the  highest  estimate 
of  snch  damages  made  by  any  of  the  witnesses. 
(iSyllabus  by  the  Court.) 

Error  from  district  court,  Leavenworth  coun- 
ty;   I^wls  A.  Meyers,  Judge. 

Action  by  Otto  Meyer  a^in.st  the  Leaven- 
worth.  Northern  &  Soutlieru  Railway  Com- 
iwiiy  for  damages  as  for  tresi«ss  on  land. 
From  a  judgment  for  plaintiff,  defendant 
brings  eiTor.     Moamed. 

A.  A.  Hurd  and  Stanibaugh  &  Hurd,  for 
plaintiff  in  error.  L.  B.  &  S.  E.  Wheat,  for 
defendant  in  error. 

DO.'^TER,  C.  J.  The  plaintiff  In  error  In- 
stltiitwl  proceedings  to  secure  a  right  of  way 
through  Leavenworth  county.  Messre.  Hju'k- 
er.  Havens,  and  Jaggard  were  appointed  com- 
missioners to  condemn  such  right  of  way  and 
award  damages  therefor.  The  route  of  the 
railroad,  as  hiid  out,  ran  across  a  section  of 
land  belonging  to  defendant  In  error.  The 
commissioners  viewed  the  same,  estimated 
the  value  of  the  land  taken  and  the  dam- 
ages to  the  remainder  not  taken,  and  preiMred 
and  signed  a  report  on  either  the  15th  or  10th 
of  December,  1886,— probably  on  the  date 
first  mentioned.  On  the  Kith  of  December 
Mr.  Hacker  resigned  hLs  position  as  commis- 
sioner, and  on  the  17th  of  December  Mr.  C.  F. 
W.  Dassler  was  appointed  in  his  place  to  com- 
plete the  work  of  the  commission.  At  one 
place  In  the  report  of  pro<'eedlngs  It  Is  recited 
that  Mr.  Dassler  was  apix>inted  on  the  18th. 
but  the  difference  in  dates  is  immaterial.  He 
qualified  for  the  duties  of  his  iK>sltIon  on  the 
18th,  and  on  that  day  the  report  of  condemna- 
tion, valuation  of  land,  and  assessment  of 
dnmiiges,  which  had  been  previo«.sly  prepared 
and  signed  by  Messrs.  Hacker,  Havens,  and 
Jaggard,  was  filed,  as  required  by  law,  in  the 
ollice  of  the  county  clerk.  To  this  report  the 
signature  of  Mr.  Hacker,  as  one  of  the  com- 
missioners, aiH>ears.  That  of  Mr.  Dassler,  bis 
Rticcwsor,  docs  not  appear  upon  such  report, 
«ud  he  took  no  part  In  the  condemnation,  val- 
uation, and  appraisement,  so  far  as  the  laud 
of  defendant  In  error  is  concerned,  and  was 
not  consulted  about  the  making  up  or  filing 
of  such  report.  The  defendant  In  error  was 
dLssatisfied  with  the  valuation  and  asses.«ment 
of  damages,  but  neglected  to  appeal  therefrom 
within  the  statutory  time.  He  thereafter  in- 
stituted an  action  in  the  district  court  to  re- 
cover damages  as  for  a  tresjmss  upon  his  land. 
TTpon  the  trial  of  the  case  the  railroad  com- 
IMiny,  the  pl'iinllff  In  error,  defended  upon  the 
ground  of  the  previous  condemnation  and 
award  of  the  commi.«sloners;  claiming  It  to 
be  res  adjudloata,  becsiuse  not  appealed  from. 
The  report  of  the  commissioners'  procee.llngs 
was  offered  In  proof  of  the  claim  of  adjudica- 
tion. Its  reception  as  evidence  was  objected 
to  by  plnintin'  (defendant  in  error  here)  be- 
cause void  upon  its  face,  showing  no  valid  con- 


demnation and  award.  The  court  rejected 
the  report,  and,  upon  trial  and  verdict  of  the 
Jury,  rendwed  judgment  in  plaintiff's  favor 
for  an  amount  considerably  In  excess  of  the 
commissioners'  award.  The  principal  questlcMi 
In  the  case  arises  upon  the  offer  and  rejection 
of  the  report. 

The  question  for  determination  Is  whether 
the  report  of  the  commissioners,  agreed  upon 
and  signe<l  by  all  three,  but  not  filed  until  aft- 
er the  resignation  of  one  of  such  commission- 
ers, and  the  substitution  In  his  place  of  an- 
other, who  did  not  join  In  the  making  of  such 
report,  or  take  any  part  In  the  condemnation 
proceedings.  Is  %alid,  and  estoiM  the  land- 
owner from  suing  in  tresimss  for  the  damages 
sustained  by  the  taking  of  the  right  of  way 
through  his  land.  We  are  fully  persuaded 
that  the  action  of  the  court  In  rejecting  the 
reiKM-t  In  question  was  right,  both  uiK>n  rea- 
son and  the  authority  of  adjudicated  ca.ses. 
A  board  of  condemnation  commissioners  con- 
.«<tltutcs  a  body  In  whose  action  all  must  par- 
ticipate, or  have  an  opportunity  to  imrticlpate. 
They  can  perform  no  duty  except  when  in  ses- 
sion, or  exee|)t  through  such  fonual  and  con- 
ci'.rrent  action  as  may  be  termed  a  session, 
and  of  the  holding  of  .such  sessions  all  ranst 
have  notice  and  an  opiwrtunlty  to  attend. 
This  has  been  rei)eatedly  d<'<-lded  in  tills  state 
as  to  bonrds  of  county  <•(  ♦.iniissioners  and  oth- 
er like  tribunals.  I'aola  &  F.  It,  Ry.  Co.  v. 
Counnlsslouers  of  Anderson  Co.,  ItJ  Kan.  3112; 
Commissioners  of  Anderson  Co.  v.  Paola  &  F. 
R.  Ry.  Co..  20  Kan.  .')34;  Alknian  v.  Sc-hool 
I»ist.,  27  Kan.  120:  Bank  v.  Drake,  33  Kan. 
mu,  11  I'ae.  44.5.  The  rule  of  these  cases  Is 
but  an  expression  of  the  eouuuon-law  doctrine 
ui)on  the  subject.  To  indicate  the  li-gislatlve 
design  to  secure  the  action  and  judgment  of 
three  itersons  in  condemnation  priR-eedlngs,  It 
is  provided,  as  to  such  conunlssiouers.  In  sec- 
tion 87,  c.  Zi,  Comp.  Laws  l.S.s.'S,  that  "in  case 
any  vacancy  o<'curs,  or  any  such  commissioner 
or  commissioners  refuse  to  serve  on  >,uch 
board,  the  district  judge  slmll  apiralnt  In  the 
manner  herein  provUled.  some  other  iwrson  or 
persons,  having  the  qiialllicatlons  hertin  pro- 
vided." It  is  reasonably  clear  from  the  for- 
mer decisions  of  this  court  n-s  to  boards  of  a 
like  character,  and  from  the  stiitme  (luoted. 
that,  if  no  more  than  two  commissioners  had 
been  appolnteil,  they  could  not  legally  i)er- 
forni  the  duties  required  of  a  full  board,  and 
if,  after  tbo  appointment  of  throe,  one  had 
died,  resigned,  or  bectime  othei-wise  disiiunli- 
lied,  the  rem;ilnlng  two  could  not  act  until  a' 
.suwessor  to  the  third  was  appuinied;  and  it 
Is  dear  beyond  question  that,  if  two  of  the 
Imanl  of  three  bad  undertaken  to  act  with- 
out notice  to  the  third,  their  pnx-ee.lings 
w<»uld  he  nugatory.  In  hind  condemnation 
IwiK-ectlings  the  efticlent  act  is  the  filing  of  the 
report  of  condenuiatlon  and  award.  The  filing 
of  such  report  Is  the  making  of  it.  The  writ- 
ing of  It  out  Is  clerical  only;  the  slgtiature  to- 
It,  Its  formal  attestation;  the  previous  iigree- 
ment  to  it,  only  an  agreement  as  to  what  lt> 
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Shan  be  'when  It  passes  ont  of  the  hands  of 
the  commissioners.  Until  It  has  been  filed,  It 
is  fully  within  the  control  of  those  who  make 
It,  and  Is  subject  to  revision  and  change.  Un- 
til then  It  may  he  substantially  altered  or 
made  up  anew.  Tlie  delivery  of  such  rqjort 
is  not  the  act  of  the  one  commissioner  who 
may  chance  to  carry  it  to  the  legal  custodian, 
but  Is  the  Joint  act  of  all  the  members  of  the 
board,  and,  until  so  delivered,  Is  subject  to 
recall  by  a  majority,  and  to  dl<went  by  any 
one  of  the  members.  This  view  of  the  law 
is  set  forth  In  Wentworth  v.  Farmlngton,  49 
X.  H.  119,  and  other  cases  hereafter  cited.  If, 
therefore,  the  filing  of  the  report  Is  to  be  re- 
garded as  the  act  of  the  board  as  originally 
con-stituted,  It  was  Inetfectual,  because  Mr. 
Hacker,  one  of  the  members,  did  not  and 
t'ould  not  Join  therein;  and  the  two  remain- 
ing members  could  not  perform  such  act  be- 
cause the  concurrence  of  the  third  was  lack- 
ing, and  not  to  be  obtained.  If,  on  the  other 
hand,  the  filing  of  the  report  is  to  be  regarded 
as  the  act  of  the  board,  newly  constituted  by 
the  sulistltution  of  Mr.  Dassler  In  the  place  of 
ilr.  Hacker,  such  act  was  likewise  nugatory, 
because  Mr.  Dassler  did  not  Join  In  the  mak- 
ing or  act  of  filing,  and  had  been  given  no  op- 
Iiortunlty  to  approve  the  report  or  concur  in 
the  making  of  the  same.  The  defendant  In 
error,  until  the  final  act  of  the  condemnation 
proceedings,— until  the  filing  of  the  report, 
which  in  law  Is  its  making,— was  entitled  to 
the  Judgment  of  a  full  board  as  to  the  dam- 
ages by  him  sa<:tained. 

The  plaintiff  in  error,  however,  to  uphold 
the  rei)ort,  replies  upon  the  statutory  rule  of 
construction  to  be  found  in  the  fourth  para- 
graph of  section  1,  c.  104,  Gen.  St.  1889, 
which  reads  as  follows:  "Words  giving  a 
Joint  authority  to  three  or  more  public  offi- 
cers or  other  persons,  shall  be  construed  as 
giving  such  authority  to  a  majority  of  them, 
unless  it  be  otherwise  expressed  in  the  act 
Kiving  the  authority."  This  statute,  how- 
ever, gives  no  aid  to  the  plaintiff  in  error. 
It  does  not  provide  that  boards  or  tribunals 
authorized  to  be  made  of  three  or  more  per- 
sons may  nevertheless  be  made  of  a  majority 
of  such  number,  without  the  appointment  of 
The  full  number,  or  that  a  majority  of  the 
full  number  may  act  without  notice  to,  or 
in  disregard  of,  the  right  of  the  remainder 
to  participate  In  the  action  taken.  It  de- 
clares nothing  more  than  that  a  majority 
of  a  body  of  three  or  more,  actually  in  ex- 
istence as  members  of  a  tribunal,  may  deter- 
mine the  action  of  such  tribunal  without  the 
concurrence  of  the  others.  The  case  of  Paola 
&  F.  R.  Ky.  Co.  T.  Commissioners  of  Ander- 
Hon  Co..  16  Kan.  302-310.  was  determined  in 
accordance  with  this  view  of  the  statute  in 
(luestion,  and  the  authorities  cited  to  us  up- 
on this  point  support  the  same  construction. 
Wentworth  v.  Farnilngton,  49  N.  H.  119; 
Schenck  v.  Peay,  1  DlU.  208,  Fed.  C-aa.  No. 
12.451;  Schenck  v.  Peay,  Woolw.  170.  Fed. 
Cas.  No.  12,450.    Other  cases  less  directly  in 


point,  but  supporting  the  same  general  view, 
are  Inhabitants  v.  Lord,  51  Me.  599;  Cassin 
V.  Zavalla  Co.,  8  S.  W.  97,  70  Tex.  419;  State 
V.  Plnkerman,  28  Atl.  110,  03  Conn.  176;  Kee- 
ler  V.  Frost,  22  Barb.  400.  We  do  not  regard 
the  decision  In  Quayle  v.  Railroad  Co.,  63 
Mo.  465,  as  opposed  to  the  views  herein  ex- 
pressed. In  that  case  the  power  of  two  of 
a  body  of  throe,  one  of  whom  had  resigned 
before  the  action  In  question  was  taken  to 
condemn  land  for  right  of  way  purposes, 
was  affirmed.  Unlike  the  law  of  this  state, 
there  was  no  statute  providing  for  the  filling 
of  vacancies  In  such  boards;  and  upon  the 
score  of  such  fact  tne  court  distinguished  the 
case  before  It  from  an  earlier  one,  In  which 
a  contrary  view  had  been  taken  because  of 
the  existence  of  a  statute  providing  for  the 
filling  of  vacancies  In  the  kind  of  board  then 
under  consideration.  That  which  Is  a  suffi- 
cient consideration,  as  against  any  claims 
of  technicality  In  the  rule  here  announced. 
Is  the  fact  that  proceedings  to  condemn  the 
land  of  a  citizen  for  right  of  way  purposes 
are  In  Invltum.  They  are  against  his  will 
and  for  the  sequestration  of  his  property. 
The  authority  for  such  proceedings  must  be 
strictly  pursued.  The  remarks  of  Mr.  Jus- 
tice Miller,  presiding  at  the  circuit  In  Schenck 
V.  Peay,  supra,  state  a  rule  of  unquestioned 
existence  and  authority:  "Nothing  is  better 
settled  In  the  law  of  this  country  than  that 
pro<'eedlngs  In  pals  for  the  purpose  of  de- 
vesting one  person  of  title  to  real  estate,  and 
conferring  it  on  another,  must  be  shown  to 
have  been  In  exact  pitrsunnce  to  the  statute 
authorizing  them,  and  that  no  presumption 
will  be  Indulged  In  favor  of  their  correct- 
ness." 

Questions  are  raised  by  the  plalntiflC  In  er- 
ror as  to  the  qualifications  of  certain  Jurors, 
and  as  to  certain  instructions  asked  in  Its 
l>ehalf,  and  as  to  others  which  were  given 
over  Its  objection.  A  question  is  also  raised 
as  to  the  competency  of  a  certain  witness  to 
testify  to  land  values.  And  objections  are 
made  that  testimony  was  erroneously  Intro- 
duced in  proof  of  damages  caused  by  the 
washing  out  of  a  ford  under  a  railroad 
bridge,  on  account  of  the  manner  in  which 
the  piles  of  the  bridge  were  driven,  and  that 
testimony  was  erroneously  received  to  estab- 
lish a  claim  for  damages  cause<l  by  cattle 
trespassing  on  the  land  of  defendant  in  er- 
ror, through  fences  which  the  railroad  com- 
pany threw  down  and  left  open  In  the  con- 
struction of  Its  road,  and  also  for  damages 
caused  by  the  digging  of  pits  upon  the  land 
outside  the  right  of  way.  As  to  one  of  these 
last  two  claims  of  damage,  It  does  not  ap- 
pear to  be  within  the  allegations  of  the  peti- 
tion. As  to  the  other,  the  proper  method  of 
proof  was  not  employed.  The  largest  sum 
estimated  as  to  one  of  them  by  any  witness 
Is  $75,  and  as  to  the  other  Is  $108.8u.  The 
plaintiff  In  error  is  not  entitled  to  a  reversal 
of  the  case  on  account  of  the  erroneous  ad- 
mission of  evidence  in  support  of  these  two 
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olainiB  of  damage.  How  much.  If  aoythlng, 
may  have  been  allowed  therefor  by  the  Jury, 
cannot  be  told;  certainly  nothing  beyond  the 
largest  estimates  made  by  the  witnesses. 
These  amounts  can  be  eliminated  from  the 
judgment,  with  the  interest  thereon,  and  it 
Is  ordered  abated  to  such  extent. 

As  to  the  other  claim  for  damage,  It  Is  suf- 
ficient to  say  that  the  Jury,  In  reply  to  an  in- 
terrogatory upon  the  subject,  stated  that  they 
found  nothing  for  defects  In  the  construction 
of  the  road.  Consequently  the  plaintiff  in 
error  has  not  been  prejudiced  by  the  admis- 
sion of  testimony  concerning  the  destruction 
of  the  ford  through  the  faulty  construction 
of  the  bridge.  As  to  all  the  other  claims  of 
error,  it  Is  sufficient  to  say  that  none  of  them 
are  substantial,  and  the  judgment  of  the 
court  below,  modifled  as  above  Indicated,  Is 
affirmed.    All  the  justices  concurring. 


(SS  Kan.  139) 

LANCASHIRE  INS.  CO.  t.  BOARDMAN. 
(Supreme  Court  of  Kansas.    June  5,  1807.) 

InSDH^KCB — MoKTOAOB     CLAUSE — CONSTRUCTION — 

Bkeach  of  Conditions. 
Where  a  policy  of  insurance  Is  Issued  to  a 
mortgagor,  and  at  the  same  time  a  mortgage 
clause  is  attached,  by  which  it  is  stipulated  that 
tlie  loss,  if  any,  shall  be  payable  to  a  mortgagee 
thereiu  named,  or  its  assigns,  and  that  tite  insur- 
ance as  to  the  mortgagee  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  owner,  and  that  the 
provisions  of  tlie  mortgnge  clause  shall  take 
precedence  over  the  provisions  of  the  policy,  held: 

(1)  That  the  mortgage  clause  will  be  lil>erally 
construed,  and  that  a  breach  of  the  terms  of 
the  original  policy  which  have  especial  relation 
to  the  risk  as  between  the  mortgagor  and  the  in- 
surer will  not  invalidate  the  policy  in  a  suit 
brought  by  the  mortgagee,  unless  the  provision 
violated  is  consistent  with  the  mortgage  clause; 

(2)  that  the  commencement  of  a  suit  to  foreclose 
the  mortgnge,  and  the  appointment  of  a  receiver 
to  take  charge  of  the  property,  are  not  such  a 
breach  as  will  avoid  a  policy  containing  a  clause 
providing  that  the  policy  shall  be  avoided  upon 
the  commencement  of  p.oceedings  of  foreclosure, 
or  any  change  In  title  or  possession,  whether  by 
legal  process  or  judicial  decree,  such  a  clause 
being  iuappiicable  to  the  risks  as  between  the 
insurer  and  the  mortgagee  whose  interest  in  the 
insured  property  is  not  impaired  or  dimiuished 
by  such  proceedings. 

(Syllabus  by  the  Coart) 

Error  from  district  court,  Sedgwick  county; 
C.  Reed,  Judge. 

Action  by  \V.  P.  Boardman  against  the  Lan- 
cashire Insurance  Company.  From  a  judg- 
ment for  plaintiff,  defendant  brings  error. 
Affirmed. 

Thos.  O.  Wilson  and  Myron  H.  Beach,  for 
plaintiff  In  error.  Holmes  &  Haymaker,  for 
defendant  In  error. 


ALLEN,  J.  Boardman  brought  suit  on  a 
policy  of  insurance  Issned  by  the  plaintiff  lb 
error  to  Flora  Cowley,  on  the  5th  day  of  De- 
cember, 18S»,  for  $2,600,  alleging  In  his  peti- 
tion the  execution  of  the  policy,  payment  of 
the  premium,  and  the  destruction  of  the  prop- 
ertjT  insured  by  fire.    It  was  also  alleged  that 


the  Sedgwick  Loan  &  Investment  Company 
loaned  Flora  Cowley  the  sum  of  $'2.5UU,  for 
which  she  executed  her  bond,  secured  by  mort- 
gage covering  the  property  insured;  tliat  the 
said  Flora  Cowley,  with  the  consent  of  the 
duly-authctflzed  agent  of  the  defendant,  as- 
signed the  policy  of  insurance  as  additional 
security  for  the  loan  to  the  Sedgwick  Loan  & 
Investment  Company;  that  said  investment 
company  duly  assigned  the  mortgage  and  debt 
secured  thereby  to  the  plaintiff;  and  that  the 
defendant's  agent  attached  to  the  policy  what 
is  denominated  a  "mortgage  clause,"  which 
bears  date  the  day  on  which  the  policy  was 
Issued,  and  the  essenthal  parts  of  which  read 
as  follows:  "Policy  No.  1,510,005,  In  Name  of 
Flora  Cowley,  Agency  at  Wichita,  Kansas. 
Loss,  If  any,  payable  to  the  Sedgwick  Loan 
and  Investment  Company,  mortgagee  or  trus- 
tee, or  its  assigns,  as  its  interest  may  appear, 
as  herein  provided.  It  being  hereby  under- 
stood and  agreed  that  this  Insurance,  as  to  the 
Interest  of  the  mortgagee  or  trustee  only  there- 
in, shall  not  be  Invalidated  by  any  act  or  neg- 
lect of  the  mortgagor  or  owner  of  the  property 
insured,  nor  by  the  occupation  of  the  premises 
forpurposes  more  hazardous  than  are  permitted 
by  the  terms  of  this  policy:  provided,  that  the 
mortgagee  or  trustee  or  assigns  shall  notify  this 
company  of  any  change  of  ownership  or  In- 
crease of  hazard  which  shall  come  to  his  or  their 
knowledge,  and  sliall  have  permission  for  such 
change  of  ownership  or  lncrea.se  of  hazard 
duly  Indorsed  on  this  policy;  and  provided, 
further,  that  every  Increase  of  hazard  not 
permitted  by  the  policy  to  the  mortgagor  or 
owner  shall  be  paid  for  by  the  mortgagee  or 
trustee  or  assigns  on  reasonable  demand,  and 
after  demand  made  by  this  company  upon,  and 
refusal  by,  the  mortgagor  or  owner  to  pay» 
according  to  the  established  schedule  of  rates. 
It  is  also  agreed  that  whenever  this  company 
shall  pay  the  mortgagee  or  trustee  or  assigns 
any  sum  for  loss  under  this  policy,  and  shall 
claim  that,  as  to  the  mortgagor  or  owner,  no 
liability  therefor  exists,  it  shall  at  once,  and 
to  the  extent  of  such  payment,  be  legally  sub- 
rogated to  all  the  rights  of  the  party  to  whom 
such  payments  shall  be  made,  under  any  and 
all  securities  held  by  such  party  for  the  pay- 
ment of  such  debt.  But  such  subrogation 
shall  be  In  subordination  to  the  claim  of  said 
party  for  the  balance  of  the  debt  so  secured, 
or  said  company  may,  at  Its  option,  pay  the 
mortgagee  or  trustee  or  assigns  the  whole  debt 
so  secured,  with  all  the  Interest  which  may 
have  accrued  thereon  to  the  date  of  such  pay- 
ment, and  shall  thereupon  receive,  from  th» 
party  to  whom  such  payment  shall  be  made, 
an  assignment  and  transfer  of  said  debt,  wltb. 
all  securities  held  by  said  parties  for  the  pay- 
ment thereof.  The  foregoing  provisions  and 
agreements  shall  take  precedence  over  any  pro- 
vision or  condition  conflicting  therewith  con- 
tained in  said  policy.  This  clause  Is  attached 
to,  and  is  made  a  part  of,  the  said  policy, 
trom  the  fifth  day  of  December,  1889."  For  a 
seventh  defense,  the  defendant  set  up  in  It* 
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answer:  "T'mt  the  said  policy  of  Insurance 
issneU  by  it,  bearing  date  December  5,  1889, 
and  numbered  l,olO,0(>j,  contains  the  follow- 
ing provision,  condition,  and  agreement,  con- 
stituting a  part  thereof,  and  one  of  the  consid- 
erations therefor,  to  wit:  '(1)  •  •  •  Upon 
the  commencement  of  proceedings  of  foreclo- 
sure, or  upon  a  sale  under  a  deed  of  trust, 
*  *  *  or  any  change  tal^e  place  In  the  title 
or  possession,  except  in  case  of  succession  by 
reason  of  the  death  of  the  assured,  whether  by 
legal  process  or  judicial  decree  or  voluntary 
transfer  or  conveyance,  *  •  •  then,  and  In 
every  such  case,  this  policy  is  void.'  Tiiat  the 
said  W.  F.  Boardman,  plalntifC  herein,  here- 
tofore, to  wit,  on  or  about  the  first  day  of 
Januar}-,  18U1,  brought  suit  against  the  said 
Flora  Cowley  and  others  in  this  court,  to 
foreclose  the  mortgage  i-efeiTed  to  iu  the  peti- 
tion In  this  action."  It  was  then  averred  that, 
on  the  application  of  the  plaintiff,  a  receiver 
iiad  been  appointed,  who  took  possession  of 
the  mortgaged  property,  and  that,  by  reason 
thereof,  the  policy  was  rendered  void,  and  the 
defendant  discharged  from  all  liability  there- 
under. To  tills  part  of  the  answer  the  plain- 
tiff demurred,  and  the  demurrer  was  sustained 
by  the  conrt. 

The  only  question  presented  is  as  to  the  cor- 
rectness of  this  ruling.  An  extended  argu- 
ment has  been  made,  and  elaborate  briefs  are 
Hied,  on  behalf  of  the  plaintiff  In  error,  citing 
uinny  authorities  supposed  to  have  application 
to  the  case.  The  contention  is  that,  while  the 
mortgage  clause  provides  that  no  act  or  neg- 
le<-t  of  themortgagor  shall  Invalidate  the  policy, 
the  act  of  the  mortgagee  in  commencing  fore- 
cloeure  and  obtaining  the  appointment  of  a 
receiver  avoids  It.  The  language  in  the  an- 
swer copied  from  the  policy  of  insurance  is 
picked  out  from  n  long  provision,  stating  many 
grounds  of  forfeiture.  The  concluding  sen- 
tence of  the  mortgage  clause  is:  "The  fore- 
going provtelons  and  agreements  shall  take 
..recedence  over  any  provision  or  condition  con- 
flicting therewith,  contained  In  said  policy." 
The  policy  and  mortgage  clause  appear  to 
have  been  issued  contemporaneously.  The 
imlicy  of  insurance  proper  is  written  on  a 
blank  form  adapted  to  the  insurance  of  the 
owner  against  loss.  The  provisions  contained 
in  the  clause  from  which  the  excerpt  copied  in 
the  defendant's  answer  is  taken  are  applicable 
to  a  policy  issued  to  the  owner,  but  many  of 
them  are  wholly  Inapplicable  to  a  policy  issued 
to  a  mortg.<igee.  The  mortgage  clause  at- 
tached changes  the  insuiunce  contract  in  the 
very  essential  particular  of  making  the  mort- 
gagee the  benefldary  of  the  policy  so  long  as 
the  mortgage  debt  remains  unpaid,  and  he 
alone  Is  entitled  to  recover  In  case  of  a  loss. 
Insurance  Co.  v.  Coverdale,  48  Kan.  446,  29 
Pac.  682.  The  purix)6e  of  the  clause  In  the 
original  policy,  so  far  as  it  is  lawful  and  en- 
forceable, is  to  protect  the  insurance  company 
against  any  material  change  of  the  situation 
calculated  to  increase  the  hazard  of  the  in- 
surer.   It  provides  against  transfers  of  the 


property,  foreclosure,  or  change  In  title  or 
posiiession;  and  It  is  readily  apparent  that  the 
insurer  might  be  unwilling  to  continue  a  risk 
when  the  title  of  the  Insured  was  becomiug 
impaired,  either  by  a  transfer  of  bis  interest, 
by  its  incumbrance,  or  by  the  institution  of 
legal  proceedings  for  the  puriwse  of  effecting 
a  transfer  of  the  legal  title  based  on  his  own 
default  In  a  mortgage  contract.  But  these  pro- 
visions api)ear  In  an  entirely  different  light 
when  construing  the  policy  with  tiie  mortgage 
clause  attached,  in  an  action  brought  by  the 
mortgagee.  The  commencement  of  proceed- 
ings to  foreclose  a  mortgage  by  the  mortgagee 
is  not  prohibited  by  the  express  terms  of  the 
mortgage  clause,  nor  by  any  fair  implication 
therein  contained.  If  prohibited  at  all,  It  must 
be  by  reason  of  the  provisions  of  the  policy 
quoted.  CoDstraing  both  the  original  policy 
and  the  mortgage  clause  together,  in  the  light 
of  the  plain  purpose  to  ln.sure  the  Interest  of 
the  mortgagee,  the  commencement  of  fore- 
closure proceedings  cannot  be  held  to  be  a 
violation  of  any  stipulation  forbidding  the 
mortgagee.  The  insurer  must  have  known 
when  attaching  the  mortgage  clause  that  it 
might  Ijecome  necessai-y  for  the  mortgagee, 
iu  order  to  protect  his  interest  under  the  mort- 
gage, to  commence  foreclosure  proeeedlugs; 
that  this  would  not  have  a  tendency  to  dimin- 
ish the  Interest  of  the  mortgagee  in  the  proi>- 
erty,  but  rather  to  increase  it  It  Is  settled 
that  an  Increase  of  the  Interest  of  the  Insured 
is  no  ground  for.  a  forfeiture  of  the  policy. 
Insurance  Co.  v.  Ward,  50  Kan.  346,  31  Pac. 
1079. 

Nor  does  tlie  appointment  of  a  receiver  to 
take  charge  of  the  property  amount  to  such  a 
change  of  possession  as  would  vitiate  the  in- 
surance. The  receiver  takes  possession  as  an 
officer  of  the  court,  for  the  benefit  of  the  par- 
ties Interested  In  the  litigation.  Thompson  v. 
Insurance  Co..  136  U.  S.  287,  10  Sup.  Ct  1019. 

We  have  examined  the  authorities  cited  by 
comL<!el  for  plaintiff  In  error,  and,  while  there 
Is  some  language  used  in  some  of  the  cases 
tending  to  supiK)rt  his  contention,  no  case  Is 
brought  to  our  attention  that  seems  controlling 
In  this.  The  case  of  Dodge  v.  Insurance  Co., 
4  Kan.  App.  415.  46  Pac.  25,  was  on  a  policy 
with  a  similar  mortgage  clause  attached,  and 
the  questions  involved  In  this  case  were  there 
resolved  adversely  to  the  contention  of  the 
plaintiff  in  error.  We  find  no  error  in  the  rul- 
ing of  the  court  sustaining  the  demurrer,  and 
it  iB  affirmed.    All  the  justices  concuiTing. 


(M  Kan.  3i5) 
MENDENHALIi  v.  BURNETTE.  District 

Judge,  et  al. 
(Supreme  Court  of  Kansas.    June  5,  1887.) 

DCATR  or  JUDOMB^T   DEBTOR — BSECUTIO>)— LBVT 

— Mandamus  to  Clerk. 
1.  After  a  judgment  renderod  against  the  debt- 
or in  bis  lifetime  has  been  duly  revived  agaiuKt 
his  executors,  who  hold  the  legal  title  to  the  lands 
belonging  to  his  estate,  by  the  terms  of  his  will, 
execution  may   issue  on  the  judgment  against 


Digitized  by  VjOOVlti' 


9i 


^  PACIFIC  REPOBTES. 


(Kin. 


such  lands  as  are  bound  by  the  lien  of  the  judg- 
ment; and  no  resort  to  the  probate  court,  either 
for  a  classification  of  the  plaintiffs  demand,  or 
for  an  order  for  the  sale  of  the  property,  is  neces- 
sary. 

2.  The  execution  on  such  a  judgment  can  only 
be  levied  on  the  property  bound  by  the  lien  of  the 
judgment  It  cannot  be  levied  on  personal  prop- 
erty which  passed  into  the  hands  of  the  executors, 
nor  on  lands  to  which  the  lien  did  not  attach. 

3.  The  clerk  of  the  district  court,  having  cus- 
tody of  the  record  of  such  a  judgment,  may  be 
compelled  by  mandamus  to  issue  execution  there- 
on, where  it  appears  that  an  application  to  the 
judge  of  the  district  court  of  the  county  for  an 
order  for  such  execution  would  be  fruitless. 

(Syllabus  by  the  Court) 

.Application  by  W.  S.  Mendentaall  for  a  writ 
of  mandamus  against  J.  A.  Bumette,  judge  of 
the  district  court  of  Cowley  county,  and  oth- 
ers.   Writ  awarded. 

Asp,  Shartel  &  Cottingham,  Waggener,  Hor- 
ton  &  Orr,  and  McUermott  &  Johnson,  for 
plnintUf.  Madden  &  Backnian,  for  defend- 
ants. 

ALLEX.  J.  This  Is  an  action  to  coini>d  the 
clerk  of  the  district  court  of  Cowley  county 
to  issue  an  execution  on  a  judgment  rendered 
in  favor  of  the  plainUff  against  M.  L.  Read 
and  numerotis  other  parties  in  the  lifetime  of 
said  Read,  who  died  soon  after  the  rendition 
of  the  judgment.  The  judge  of  the  district 
court  ami  Head's  exwiitors  are  made  parties 
defendant;  It  being  alleged  that,  in  a  suit 
bi-ought  by  Wie  executora  against  tlie  sheriff 
to  restrain  the  service  of  a  fonner  execution. 
Bumette,  as  judge  of  the  district  court  oi 
Cowley  county,  had  hold  that  exe<;utlon  could 
not  lawfully  be  issued  to  enforce  the  judg- 
ment. The  question  as  to  the  propriety  of 
making  the  judge  of  the  district  court  and 
the  executoi-s  parties  defendant,  where  no  per- 
formance of  duty  Is  demanded  of  them.  Is 
suggested,  but  not  seriously  urged  as  a  ground 
for  dismissal  of  the  action.  Whatever  may 
bo  said  In  that  respect.  It  Is  clear  tliat  the  prin- 
cipal question  in  the  case  Is  one  concerning 
tlie  duty  of  the  clerk  to  Issue  execution,  and 
that  he  Is  a  proper  and  necessary  party  to  the 
dKerminatlon  of  the  case.  There  certainly  Is 
no  impropriety  In  making  the  executors,  whose 
interests  are  at  stake,  also  parties  to  the  pro- 
ceeding. In  order  that  they  may  be  beard  and 
protect  their  Interests.  The  judgment  sought 
to  be  enforced  was  renderetl  on  the  Iftth  of 
.Tnly,  ISiU.  M.  L.  Read  died  on  the  3()th  of 
September,  1891.  On  the  19th  of  September, 
]S!)2,  tlie  jtidgment  wait  revived  against  W. 
C.  Robinson  and  S.  11.  Myton,  as  executors  of 
Read's  will.  Prior  to  that  time  proceedings 
in  error  had  been  lustituted  in  tills  court  to  re- 
verse the  judgment,  and  a  bond  had  been  duly 
given  to  stay  execution.  The  iietltlon  In  error 
was  afterwards  dismissed.  Thereafter,  on  the 
11th  of  June,  ISIHS,  the  plaintiff  caused  an  exe- 
cution to  issue  ou  tlie  judgment,  which  was 
levied  by  tlie  sheriff  on  various  tracts  of  real 
estate  in  Cowley  county  ownetl  by  Read  at  the 
time  of  his  death,  and  on  which  the  judgment 
was  then  a  lien.    The  executors  on  the  OtU  of 


July,  1896,  made  application  to  the  probate 
court  for  authority  to  sell  the  same  lands  for 
the  payment  of  debts,  expenses,  and  legacie.'i. 
which  was  ganted  on  the  27th  of  July.  On 
the  following  day  t^e  executors  brought  suit 
in  the  district  court  of  Cowley  county  against 
the  sheriff  to  enjoin  him  from  selling  the  prop- 
erty levied  on.  On  their  petition  the  probate 
judge  granted  a  temporary  injunction,  which 
the  judge  of  the  district  court,  on  motion  heard 
before  him,  refused  to  vacate,  and  on  a  de- 
murrer to  the  petition  In  the  Injimctlcm  case 
the  district  court  made  a  like  ruling  oyerrtil- 
ing  tlie  demurrer. 

The  question  Involved  In  the  case  Is  a  nice 
one.  May  a  judgment  rendered  against  a 
pei-son  In  his  lifetime  be  enforced  by  execu- 
tion against  his  lands  after  his  death,  and  aft- 
er reWvor  against  his  executors?  Very  full 
and  satisfactory  briefs  are  presented  by  coun- 
sel, and  we  have  the  satisfaction  of  an  able 
presentation  of  botli  sides  of  the  controversy. 
On  behalf  of  the  defendant  It  Is  claimed  that 
the  jurisdiction  of  the  probate  court  over  the 
estate  of  a  deceased  pereon  Is  exclusive,  ex- 
cept as  to  proiierty  subject  to  a  specific  Hen. 
Attention  is  called  to  various  provisions  of  the 
statutes  bearing  on  the  management  of  es- 
tates of  deceased  persons.  By  paragraph  2116, 
(Jen.  St  1889,  It  Is  provided  that  "the  probate 
courts  shall  •  •  *  have  and  exercise  the 
jurisdiction  and  authority  provided  by  law  re- 
specting executoi-s  and  administrators,  and  the 
settlement  of  the  estates  of  deceased  persMis." 
By  the  act  resiiecting  executors  and  adminis- 
trators, and  the  settlement  of  estates  of  de- 
censetl  persons,  executors  and  admlnistratoi-s 
are  required  to  return  an  Inventory,  not  onlj- 
of  tlie  personal  eetate  to  be  administered,  but 
also  of  the  real  e.<»tate  of  the  deceased.  Sec- 
tion 114  of  said  act  provides,  "As  soon  as  the 
executor  or  administrator  shall  ascertain  that 
the  personal  estate  in  his  hands  will  be  in- 
sufticient  to  pay  all  the  debts  of  the  deceased, 
and  the  charges  of  administering  tlie  estate, 
he  shall  apply  to  the  probate  court  for  authori- 
ty to  sell  the  real  estate  of  the  deceased,  or 
any  interest  he  may  have  in  any  real  estate 
situated  within  this  state,  subject  to  the  pay- 
ment of  debts."  By  section  80  of  the  same 
act  demands  against  the  eetate  of  a  deceased 
person  are  classified,  the  fourth  class  b^ug 
"judgments  rendered  against  the  deceased  In 
his  lifetime;  but.  If  any  such  judgments  shall 
be  liens  uiion  the  real  estate  of  the  deceased, 
and  the  estate  .shall  be  Insolvent,  such  judg- 
ments as  are  liens  upon  the  real  estate  shall 
be  iiaid  without  reference  to  classification,  ex- 
cept the  classes  of  demands  mentioned  in  the 
first  and  second  subdivlsioDS  of  this  section 
sliall  have  precedence  of  such  judgments." 
Section  SU  provides  that  a  demand  against  an 
estate  may  be  established  by  Judgment  of  a 
court  of  record,  and  a  copy  of  the  judgment 
exhlbit«<d  to  the  probate  court,  but  the  estate 
sliall  not  be  liable  for  costs  in  a  proceeding 
commenced  within  one  year  after  the  date  of 
the  letters  of  administration.    Provision  Is  al- 
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ao  made  In  section  134  of  tbe  act  for  the  sale 
t^  executors  and  administrators,  under  the 
direction  of  tbe  probate  court,  of  the  lands 
of  the  decedent,  for  tbe  payment  of  Uls  debts, 
and  the  application  of  the  proceeds  of  sucb 
sale.  "Sec.  134.  The  money  arising  from  the 
sale  of  real  estate  shall  be  applied  In  the  fol- 
lowing order:  (1)  To  the  discharge  of  tbe 
costs  and  expenses  of  the  sale  and  percentage 
and  charges  of  the  executor  or  administrator 
thereon,  for  his  administration  of  tbe  same. 
(2)  Tbe  payment  of  mortgages  and  judgments 
or  other  liens,  or  claims  upon  tbe  estate  sold, 
according  to  their  respective  priorities,  so  far 
as  the  same  ojierated  as  a  lien  on  the  estate 
of  the  deceased  at  the  time  of  his  death,  which 
shall  be  apportioned  and  determined  by  the 
court.  (3)  To  tbe  discharge  of  claims  and 
debts.  In  the  order  mentioned  In  article  S  of 
Hits  act." 

It  is  contended  that  by  these  provisions  the 
legislature  has  confided  the  entire  manage- 
ment of  tbe  estate  of  a  deceased  person  not 
Ircumbered  with  specific  liens  at  tbe  time  of 
his  death  to  the  probate  court;  that  divided 
control  is  not  desirable,  and  was  not  contem- 
plated by  tbe  legislature,  but  that  It  Is  the  pol- 
icy to  vest  in  one  tribunal  full  jurisdiction,  to 
the  end  that  tbe  property  may  be  best  preserv- 
ed and  distributed  to  those  entitled  to  it,  or 
to  the  proceeds  of  the  sale  of  it  On  the  other 
hand,  the  plaintiff  cites  section  439  of  tbe  Code 
of  Civil  Procedure,  which  reads:  "If  either 
or  both  parties  die  after  judgment,  and  before 
satisfaction  thereof,  their  representatives,  real 
or  personal,  or  both,  as  tbe  case  may  require, 
may  be  made  parties  to  the  same.  In  the  same 
manner  as  Is  prescribed  for  reviving  actions 
before  judgment;  and  such  judgment  may  be 
rendered,  and  execution  awarded,  as  might  or 
onght  to  be  given  or  awarded  against  tbe  rep- 
resentatives, real  or  personal,  or  both,  of  such 
deceased  party."  And  also  section  512,  which 
provides:  "Tbe  death  of  a  person  under  ar- 
rest In  an  execution  does  not  satisfy  the  judg- 
ment; but  an  execution  may  Issue  thereon  as 
If  no  arrest  bad  been  made."  It  Is  contended 
by  counsel  for  the  plaintiff  that  ever  since  the 
enactment  of  St  13  Edw.  I.  c.  45,  tbe  English 
practice  has  been  to  revive  a  judgment  by  a 
writ  of  scire  facias  against  the  personal  rep- 
resentatives, and  thereupon  to  award  execution 
absolutely  against  them,  unless  tbey  could 
show  a  lack  of  assets,  and  that  tbe  practice  of 
revivor  by  scire  facias,  and  of  awarding  exe- 
entlon  against  the  property  of  the  deceased, 
still  prevails  In  England  and  most  of  the  Unit- 
ed States.  This  view  seems  to  be  well  sup- 
porte<l  by  tbe  authorities  cited.  Blaclc,  Judgm. 
H  400,  408;  Crosw.  Ex'rs  &  Adm'rs,  K  701, 
717;  21  Am.  &  Eng.  Enc.  Law.  870;  Dene- 
gre  V.  Ilnun.  13  Iowa,  240;  Humphreys  v, 
Lnndy,  37  Mo.  320:  Lavell  v.  McCurdy's  Ex'rs, 
77  Va.  7C3;  Frierson  v.  Harris'  Heirs,  94  Am. 
Dec  220.  That  the  district  court  lias  jurisdic- 
tion of  actions  to  enforce  specific  liens  on  the 
real  property  of  a  deceased  person  Is  well  .<ipt- 
tled,  and  not  controverted  by  counsel  In  this 


case.  Brenner  v.  Blgelow,  8  Ksn.  400;  Sboe- 
maker  v.  Brown,  10  Kan.  383;  McLean  v. 
Webster,  45  Kan.  644,  26  Pac.  la  Indeed, 
tbe  powers  of  tbe  probate  court  would  be  quits 
Inadequate  to  tbe  adjustment  of  all  tbe  varlona 
liens,  claims  to,  and  Interests  In  real  estate 
which  are  frequently  necessary  to  be  deter- 
mined in  actions  for  the  foreclosure  of  a  mort- 
gage or  other  specific  lien.  In  this  case  the 
lien  of  tbe  judgment  extends  to  all  of  the  landfl 
owned  by  tbe  debtor  at  tbe  time  of  bla  death. 
In  the  county  In  which  the  judgment  was  ren- 
dered, and  Is  created  by  section  410  of  the 
Code  of  Civil  Procedure.  That  tbe  lien  of  a 
judgment  on  the  realty  of  tbe  judgment  debtor 
continues  after  his  death  Is  explicitly  recog- 
nized by  tbe  sections  of  the  statute  relating  to 
executors  and  administrators  above  quoted. 
It  Is  not  merely  given  preference  of  payment 
because  the  claim  was  reduced  to  judgment 
In  tbe  lifetime  of  the  debtor,  but  tbe  continu- 
ing force  of  the  lien  is  expressly  recognized. 
Read  alone,  section  439,  Code  Civ.  Proc.,  would 
seem  to  authorize  tbe  revivor  of  a  judgment, 
and  an  award  of  a  general  execution  against 
real  or  personal  property,  or  both,  and  section 
012  seems  to  strengthen  that  construction.  The 
contention  of  counsel  for  defendant  in  error 
that  tbe  Code  must  be  construed  In  tbe  light 
of  tbe  other  statutes  bearing  on  tbe  subject, 
and  that,  so  far  as  possible,  full  force  and  ef- 
fect must  be  given  to  all  provisions  of  tbe  stat- 
utes, is  undoubtedly  sound.  Tbe  task  before 
us  is  to  harmonize  as  far  as  possible  the  pro- 
visions of  tbe  act  relating  to  executors  and 
administrators  with  those  of  the  Code.  It  has 
already  been  settled  by  tbe  cases  above  cited, 
and  others  following  them,  that  the  jurisdiction 
of  the  probate  court  over  tbe  estates  of  de- 
ceased persons  Is  not  entirely  exclusive,  but 
that  tbe  district  court  may  take  cognizance  of 
sucb  matters  In  a  proper  case.  We  are  cited 
to  tbe  cases  of  Johnson  v.  Cain,  15  Kan.  532, 
Stiatton  V.  McCandliss,  27  Kan.  296,  and  Car- 
ter V.  Christie,  67  Kan.  492,  46  Pac.  904,  as 
sustaining  tbe  proposition  that,  where  jurisdic- 
tion of  the  probate  court  properly  attaches.  It 
is  exclusive.  Other  cases  are  also  dted  hold- 
ing that  where  there  Is  no  lien  at  the  time  of 
death  tbe  jurisdiction  of  tbe  probate  court  In 
malLlug  distribution  of  tbe  property  is  exclu- 
sive. Tbe  casea  of  Halsey  v.  Van  Vllet,  27 
Kan.  470,  Kothman  v.  Skaggs,  29  Kan.  B, 
and  Markson  t.  Kothman,  29  Kan.  515.  are 
more  ncaiiy  in  point  In  the  case  of  Halsey 
V.  Van  Vliet  supra,  It  appears  that  two  exe- 
cutions were  issued  on  the  judgment  after  tbe 
death  of  tbe  debtor.  Afterwards,  and  more 
tban  a  year  after  tbe  date  of  the  judgment 
It  was  revived  with  the  consent  of  the  admin- 
istrator, the  jourttal  entry  of  revivor  closing 
with  tbe  words:  "That  said  judgment  and 
Interest  and  costs  of  this  proceeding  be  paid  in 
due  course  of  admlnlstrntlon  of  said  estate." 
Afterwards,  and  more  than  five  years  after  the 
date  of  tbe  Judgment  two  other  executions  , 
were  Is-sued.  It  was  hold:  "First,  that  tbe 
language  at  the  close  of  the  order  of  revivor^ 
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did  not  have  the  effect  to  prevent  the  Issue  of 
execution,  or  the  collection  of  the  Judgment 
In  the  ordinary  way;  second,  that  the  lien  of 
the  Judgment  was  not  lost,  although  the  judg- 
ment was  not  revived  until  more  than  a  year 
after  the  death  of  M."  But  it  was  also  held 
that  the  judgment  was  dormant  when  the  last 
execution  was  Issued,  and  therefore  the  sale 
under  it  was  a  nullity.  In  the  case  of  Koth- 
man  v.  Skaggs,  supra.  In  speaking  of  a  judg- 
ment whifh  was  set  up  by  the  creditor  in  an 
action  to  foreclose  a  mortgage  after  the  death 
of  the  debtor.  It  was  said  by  Mr.  Justice  Val- 
entine: "The  judgment  then  ceased  to  be  a 
Judgment  agaiust  any  living  person,  but  It  did 
not  become  a  nullity.  It  was  still  a  Judg- 
ment, in  a  limited  sense.  It  was  a  Judgment 
in  abeyance,  a  dormant  judgment,  and  one 
that  might  at  any  time  within  one  year  from 
Myers'  death,  or  from  the  appointment  of  his 
administrator,  be  revived  against  the  represen- 
tatives or  successor  of  the  deceased:  and  this 
without  their  consent.  And  it  might  also  be 
80  revived  at  any  subsequent  time,  with  the 
consent  of  such  representatives  and  successor; 
and,  when  it  should  be  revived,  it  would  be 
revived  with  all  its  attributes,  with  all  its 
force  and  efficacy,  and,  indeed,  with  every- 
thtag  which  it  possessed  on  the  day  prior  to 
the  decease  of  the  judgment  debtor."  In 
Marlcson  v.  Kothman,  supra,  it  was  held  that 
upon  the  foreclosure  of  a  mortgage,  and  sale 
of  the  mortgaged  premises,  it  was  not  neces- 
sary that  the  proceeds  should  be  returned  in- 
to the  probate  court,  but  that  they  would  be 
applied  directly  by  the  district  court  to  the 
satisfaction  of  the  Hens  on  the  property.  In- 
cluding a  Judgment  Hen.  Some  of  the  lan- 
guage used  In  these  decisions  would  seem  to 
Imply  that  a  general  execution  might  issue, 
after  a  revivor  of  the  judgment,  against  all  of 
the  property  of  the  decedent,  without  refer- 
ence to  any  lien;  but,  as  the  court  was  speak- 
ing In  each  case  with  reference  to  a  judgment 
that  was  a  lien  on  the  property  in  controvei-sy, 
the  authority  of  the  decisions  must  be  limited 
to  the  precise  point  involved.  The  case  of 
Achenbach  v.  Coal  Co.,  2  Kan.  App.  357,  42 
Pac.  7.34,  Is  not  In  conflict  with  these  deci- 
sions. Though  some  of  the  language  used  tends 
to  support  the  defendant's  contention,  it  must 
be  considered  as  applying  to  the  case  under 
consideration.  "Various  definitions  of  the 
word  "Hen"  are  to  be  found  in  the  books:  "A 
hold  or  claim  which  one  person  has  upon  the 
property  of  another  as  a  security  for  some 
debt  or  charge."  Bouv.  Law  Diet.  "A  tie 
that  binds  property  to  a  debt  or  claim  for  Its 
satisfaction."  And.  Law  Diet.  "A  right  to 
possess  and  retain  property  until  some  charge 
attaching  to  It  Is  paid  or  discharged."  Bur. 
Law  Diet.  "A  Hen  is  a  charge  Imposed  upon 
specific  property,  by  which  it  Is  made  security 
for  the  perfoi-mance  of  an  act."  Code  Civ. 
Proc.  Cal.  §  1180.  By  giving  a  judgment 
creditor  a  lien  on  the  lands  of  the  debtor 
within  the  county,  the  legislature  must  have 
Intended  to  confer  on  the  creditor  the  rlgut 


to  resort  directly  to  the  property  subject  to 
the  lien  for  the  payment  of  the  debt.  With- 
out this,  how  could  the  creditor  be  saW  to 
have  any  hold  on  the  property?  The  case  of 
Kothman  v.  Skaggs,  supra,  holds  that  the 
judgment  creditor  may  set  up  his  judgment 
lien  in  an  action  brought  by  a  mortgagee  hav- 
ing a  junior  lien,  and  that  the  land  may  be 
sold,  and  the  proceeds  applied  to  the  pay- 
ment of  the  claims  In  the  order  of  their  pri- 
ority. This  being  so,  if  the  i^roceeds  of  the  laud 
should  be  Insufficient  to  pay  the  Judgment  the 
sale  would  needs  be  for  the  benefit  of  the  judg- 
ment creditor  only,  and  the  mortgage  lieu 
would  be  without  force  or  value.  We  are 
unable  to  perceive  how  the  plaintiff's  right  to 
proceed  against  the  land  can  be  Inoreasttl  by 
the  action  of  a  third  party  who  chances  to 
hold  an  inferior  Incumbrance.  Section  134  of 
the  Code,  concemiug  executors  and  adminis- 
trators, clearly  recognizes  the  right  of  credit- 
ors having  Hens  by  mortgage,  judgment,  or 
otherwise  to  payment  In  the  order  of  priority. 
The  fourth  clause  of  section  80  does  not  in 
any  manner  conflict  therewith,  for  It  refers  to 
judgments,  whether  Hens  on  property  of  the 
debtor  or  not,  and  places  aU  that  are  not 
such  Uens  In  the  fourth  class.  There  can  be 
no  soimd  i)olicy  In  requiring  further  proceed- 
ings in  court  after  a  judgment  has  been  re- 
vived and  e.Kecutlon  authorized.  The  ordinary 
process  of  execution  Issuing  on  the  judgment 
is  as  direct,  simple,  and  Inexpensive  as  any 
other,  and  may  be  employed  by  the  creditor 
to  enforce  'Ms  lien.  So  far  as  the  cases  re- 
lied on  by  the  i)lalntlff  give  countenance  to 
the  proposition  that  a  general  execution  may 
issue  against  property  on  which  the  judgment 
creditor  has  no  lien,  we  think  the  language 
used  was  obiter  dictum,  and  that  It  was  never 
the  purpose  of  the  legislature  to  authorize  an 
execution  against  personal  property  not  seized 
or  subject  to  any  specific  Hen  at  the  time  of 
the  death  of  the  creditor,  or  agahist  lauds  on 
which  the  judgment  was  not  a  Hen  prior  to 
the  debtor's  death.  The  execution  authorized 
is  special  to  enforce  the  Hen,  not  general 
against  all  the  property. 

It  Is  claimed  that  the  action  Is  barred  be- 
cause the  judgment  was  not  presented  to  the 
pi-obate  court  for  classification  within  three 
years,  but  it  necessarily  follows  from  the  con- 
clusion reached  that  it  was  not  necessary  for 
the  plaintiff  to  resort  to  the  probate  court  at 
an.  He  had  a  right  to  proceed  directly 
against  the  land  by  execution.  His  right  to 
payment  out  of  the  land  depended  only  on 
the  condition  of  the  real  estate  as  to  incum- 
brances. WHiatever  priority  his  claim  had,  he 
had  a  right  to  Insist  on  and  enforce.  For 
aught  that  appears  in  the  case,  his  is  the  only 
claim  to  which  the  land  Is  subject.  The  ac- 
tion pending  in  tlie  district  court  to  enjoin  the 
sheriff  from  selling  the  land,  and  to  which 
the  plaintiff  was  not  a  party,  does  not  in  any 
manner  affect  the  plaintifTs  right  to  have  an- 
other execution  Issued.  Easter  v.  Traylor,  41 
Kan.  493,  21  Pac.  606.     A  peremptory  writ 


Digitized  by  VaODVlt^ 


Kan.) 


PRESTON  V.  BARBER  ASPHALT-PAVING  CO. 


97 


win  be  awarded  ajtalnst  tl»e  clerk,  requlrlnK 
him  to  Issue  exeoutlon  on  the  JudKinent,  to  be 
levied  on  the  lands  owned  by  Rend  at  the 
time  of  Ills  d(4ith,  In  Cowley  county.  All  the 
justices  concurring. 


(J  Kaii.App.  882) 

PRESTON  T.  BARBER  ASPHALT-PAVIXG 
CO. 

(Court  of  Ai)i)('iils  of  Kansiii).  SoutliPm  Depart- 
ment, C.  1).     June  IC,  1807.) 

ApPRAt.  —  Jl'KISI>ICTION— CkRTIPICATE  OP  Jl'DOE. 

The  certificate  of  tlie  jndee  of  the  district  or 
miperior  court  tryiiiK  a  ca^se  involving  less  than 
$1(X),  to  confer  jurisdiction,  must  ije  incori>orated 
in  the  record  presicnted  to  this  court. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Sedffwlck  county. 

Action  by  F.  P.  Preston  against  the  Barber 
Aspliffllt-PavlnjT  Company.  .Tudj^ment  for  de- 
femlnnt,  and  plalntlfT  brings  error.  Dis- 
missed. 

Bentley  &  HatUeld,  for  plaintiff  In  error. 
Stanley  &  \'ermilllon  and  Kos  Harris,  for 
defendant  In  error. 

SCHOOXOVER,  J.  Plaintiff  In  eiTor  com- 
menced an  action  in  justice's  court  against 
defendant  in  error  to  recover  $18,  with  inter- 
est from  the  1st  day  of  August,  18U3.  The 
answer  of  tlie  defendant  alleges  that  plain- 
tiff is  Indebted  to  it  in  the  sum  of  $110,  Avitli 
interest  from  the  1st  day  of  June,  1S03.  In 
the  district  court,  defendant  obje(;ted  to  the 
introduction  of  any  evidence  to  prove  the 
allegations  in  plaintiff's  bill  of  particulars, 
for  the  reason  that  the  facts  stated  In  said 
bill  of  particulars  were  not  sulliclent  to  con- 
stitute a  cause  of  action  against  tlic  defend- 
ant and  in  favor  of  the  plaintiff.  The  court 
sustained  the  objection.  The  plaintiff  ex- 
cepted. No  further  evidence  was  offered. 
Judgment  was  rendered  in  favor  of  defend- 
ant for  costs.  The  plaintiff  brings  the  case 
here,  and  the  defendant  moves  to  di><miss  for 
the  following  reasons:  "First.  The  petition 
In  error  of  the  said  plaintiff  in  error  tiled  in 
Bald  action,  and  the  record  tiled  therewith, 
fails  to  sliow  that  this  court  has  jurisdic- 
tion of  the  subject-matter  of  .said  action. 
Second.  That  the  petition  in  error  in  said  ac- 
tion filed  by  said  plaintiff  In  error,  and  the 
record  filed  therewith,  shows  upon  Its  face 
that  the  amount  In  controversy,  exclusive  of 
<-osts,  does  not  exceed  the  sum  of  one  hun- 
dred dollars;  and  there  Is  no  certificate,  in- 
corporate<l  In  the  record  or  attached  thereto, 
of  the  judge  of  the  district  court  of  Sedg- 
wick county,  Kansas,  wherein  tlie  said  case 
was  tried,  and  wherein  the  judgment  sought 
to  be  reversed  in  this  action  was  rendered, 
that  this  case  involves  the  tax  or  revenue 
laws,  or  the  title  to  real  estate,  or  that  it  is 
an  action  for  damages,  in  which  slander, 
libel,  malicious  prosecution,  or  false  Impris- 
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onment  Is  declared  upon,  or  that  It  Involves 
the  constitution  of  this  state,  or  the  consti- 
tution, laws,  or  treaties  of  the  United 
States."  The  defendant  below  is  satisfied 
with  the  Judgment.  Tlie  amount  In  contro- 
versy is  less  than  $100.  exclusive  of  costs, 
plaintiff's  appeal  therefore  rests  upon  the 
certificate  of  the  district  Judge  trying  the 
case,  which  Is  as  follows:  "In  the  District 
Court  of  Sedgwick  County,  Kansas.  F.  T. 
Preston,  Plff.,  vs.  The  Barber  Asphalt-Pav- 
ing Conuiany,  Deft.  Cause  No.  17,237.  Cer- 
tificate of  .lurlsdlction.  I.  C.  Reed,  judge  of 
tlie  district  court  of  Sedgwick  county,  Kan- 
sas, liereby  certify  that  the  abovtventitlcd 
action  was  tried  or  heard  upon  objection  to 
the  Introduction  of  evidence  in  support  of 
plaintiff's  claim;  that,  while  the  claim  of 
Iiiaintiff  is  less  than  one  hundred  dollai-s,  de- 
fendant has  a  counterclaim  or  set-off  for 
more  than  one  hundred  dollars;  that  the 
real  question  Involved  in  the  action  Is  a  con- 
stitutional one.  Involving  the  constitution  of 
the  T'nlted  States  of  America  and  the  con- 
Rtltntion  of  the  state  of  Kansas,  tlioreby  con- 
ferring jurisdiction  for  a  hearing  on  appejil 
before  the  supreme  cKinrt,  as  provided  In  sec- 
tion 542a  of  the  Code.  C.  Iteed,  .Judge  of 
the  District  Court  of  Sedgwick  County,  Kan- 
sas." The  above  certificate  was  not  incor- 
porated In  or  attached  to  the  original  rec- 
ord. The  original  record  was  filed  In  the 
supreme  court  November  20,  1893.  Tlie  cer- 
tificate of  the  clerk  of  the  district  court  at- 
tached to  the  record  bears  date  November 
17,  18»3.  The  above  certificate  of  the  judge 
of  the  district  court  trying  the  case  Is  not 
dated,  does  not  appear  to  have  been  filed  in 
the  district  court,  and  was  not  filed  In  the 
supreme  court  until  the  15th  day  of  Decem- 
ber, 18}t3,  more  than  20  days  after  the  rec- 
ord In  the  case  was  filed.  The  defendant 
had  no  notice  of  the  filing  of  the  certificate. 
No  permission  was  given  by  the  supreme 
court  to  file  It,  or  to  attach  It  to  the  original 
record.  Section  .'">42a  of  the  Code  of  Civil 
I>rocedure  provides,  "And  when  the  judge 
of  the  district  or  superior  court,  trying  the 
case  Involving  less  than  $1(M).00.  shall  certif.v 
to  the  supreme  court  that  tlie  case  is  one  l)e- 
longing  to  the  excepted  classes."  While  this 
section  does  not  expressly  provide  within 
what  time  the  certificate  shall  be  made  and 
filed.  It  Is  clearly  Intended  that  It  should  be 
made  at  the  time  of,  or  prior  to,  the  settling 
of  the  case-made.  There  Is  nothing  In  the 
record  to  Indicate  that  this  certificate  was 
made  at  the  time  of,  or  prior  to,  the  settling 
of  the  case-made.  It  never  was  attached  to 
the  record,  or  fornietl  a  part  of  it.  We  think 
this  practice  cannot  be  upheld.  The  certifi- 
cate of  the  judge  of  the  district  or  superior 
court  trying  a  case  Involving  less  than  ?100, 
to  confer  jurisdiction,  must  be  Incoriioiated 
In  the  re<'ord  presented  to  this  court.  The 
case  will  be  dismissed.  All  the  Judges  con- 
curring. 
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(I  Kan.App.  612) 

HARDWICK  ▼.  RUTTER. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    June  16,  1897.) 

Pleadiko — Bill  of  Pakticclars— Appbil — 
Review. 

1,  A  bill  of  particulars  which  says:  "Wm. 
Hardwick,  Dr.,  to  H.  Rutter.  For  loss  of  cattle 
by  Texas  feTer,  and  damage  to  pasture,  three 
hundred  dollars  (300)."— is  sufficient  to  challenge 
the  judicial  examination  of  the  justice;  and  it 
is  not  error  for  the  district  court  to  allow  such 
a  bill  of  particulars  to  be  amended  in  a  case 
•n-hich  has  been  appealed  to  said  court. 

2.  When  certain  exhibits  which  were  intro- 
duced in  evidence  are  not  contained  in  the  record, 
we  cannot  say  that  the  evidence  is  not  sufficient 
to  sustain  the  verdict. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Greenwood  coun- 
ty. 

Action  by  H.  Rutter  against  'William  Hard- 
wick.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affli-med. 

Clogston  &  Fuller,  for  plaintiff  In  error.  R. 
P.  Kelley,  for  defendant  in  error. 

DENNISON,  P.  J.  This  action  was  orig- 
inally begun  In  justice's  court  by  H.  Rutter, 
as  plaintiff,  against  William  Ilardwlck,  as  de- 
fendant, by  the  filing  of  the  following  bill  of 
particulars:  "Wm.  Hardwlck,  Dr.,  to  H.  Rut- 
ter, For  loss  of  cattle  by  Texas  fever,  and 
damage  to  pasture,  three  hundred  dollars 
(300)."  The  defendant  bdow  filed  a  motion 
to  dismiss  the  action  for  the  reason  that  no 
proper  bill  of  particulars  had  been  filed.  The 
Justice  overruled  tlie  motion,  and  the  case 
proceeded  to  trial,  and  judgment  was  rendered 
against  the  defendant  below  for  $11*2  and 
costs;  and  he  appealed  the  case  to  the  dis- 
trict court  of  Greenwood  county,  Kan.,  where 
the  motion  to  dismiss,  upon  the  same  grounds 
set  forth  In  the  justice's  coiurt,  was  renewed. 
The  motion  to  dismiss  was  by  the  court  sus- 
tained, and,  before  an  order  of  dismissal  was 
made,  plaintiff  below  was  permitted  to  lile  an 
amended  bill  of  particulars.  Judgment  was 
rendered  against  Hardwlck,  and  he  brings  the 
case  here  for  review. 

The  plaintiff  in  error  contends  that  the  bill 
of  particulars  filed  before  the  justice  of  the 
peace  is  not  sufficient  to  challenge  the  judicial 
examination  of  the  court,  and  is,  for  that  rea- 
son, not  subject  to  amendment.  After  a  care- 
ful examination  of  the  statutes  and  the  deci- 
sions of  our  supreme  court,  we  are  satisfied 
that  the  court  properly  permitted  the  biU  of 
particulars  to  be  amended.  The  amended  bill 
of  particulars  alleges  that  the  defendant  below 
placed  upon  the  open  range,  and  In  plaintiff's 
pasture,  about  .303  head  of  wild  and  undomes- 
tlcated  cattle,  which  were  Infected  with,  and 
liable  to  impart  and  communicate,  Texas, 
splenic,  or  Spanish  fever,  all  of  which  said  de- 
fendant below  had  reason  to,  and  did,  well 
know;  also,  that  the  cattle  of  plaintiff  below 
became  infected  with  said  disease  from  the 
cattle  of  said  defendant,  and  six  cows  and 
heifers  died,  and  others  became  sick  with  said 


disease,  thereby  greatly  lessening  their  value, 
all  to  the  damage  of  plaintiff  below  in  the 
sum  of  1300.  The  plaintiff  In  error  contends 
that  there  Is  no  allegation  in  the  bill  of  par- 
ticulars, and  the  record  contains  no  evidence, 
that  these  cattle  were  diseased  or  liable  to 
impart  the  disease,  and,  If  they  were,  that 
there  was  no  evidence  that  he  had  any  knowl- 
edge of  such  facts.  The  amended  bill  of  par- 
ticulars certainly  contains  sufficient  allega- 
tions. Exhibits  A  and  B,  which  the  record 
(on  pages  6  and  7)  shows  were  Introduced  In 
evidence,  do  not  appear  In  the  record.  We 
cannot  tell  what  they  contained,  and  cannot 
therefore  say  that  the  evidence  is  not  suffi- 
cient to  sustain  the  verdict.  The  judgment  of 
tlie  district  court  Is  affirmed.  All  the  judges 
coucun'ing. 


(SKan.  App.  010) 
WALKER  et  al.  v.  BI/)UNT. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  9,  1897.) 
Appeal— Parti  E.s. 
Where   a    money   judgment   was   rendered 
against  three  parties,  two  of  whom  were  declared 
to  be  liable  as  principals,  and  one  as  surety,  hdd, 
that  the  latter  is  a  necessary  party  to  the  ppo- 
ce<H]ing8  in  error  brought  to  reverse  such  judg- 
ment. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Crawford  county; 
J.  S.  West,  Judge. 

Action  by  F.  M.  Blount  against  R.  L.  Walk- 
er, Frank  Playter,  and  others.  Judgment  for 
plaintiff,  and  defendants  Walker  and  Playter 
bring  error.     Dismissed. 

B.  F.  Pursel,  W.  C.  Webb,  and  Frank  Play- 
ter, for  plaintiffs  In  error.  Van  Gundy  & 
diggltt,  for  defendant  In  error. 

MUVrON,  J.  A  motion  to  dismiss  has  been 
filed  in  this  case,  based  on  an  alleged  defect 
of  parties.  It  being  contended  that  Harriet 
Holden  should  have  been  made  a  party  to  the 
proceedings  in  error.  It  appears  that  the  de- 
fendant in  error,  In  June,  1892,  brought  an 
action  in  the  district  court  of  Crawford  coun- 
ty, against  Harriet  Holden,  Frank  Playter, 
and  otiiers,  to  recover  a  personal  judgment 
against  them,  and  to  foreclose  a  real-estate 
mortgage.  The  mortgage  and  note  sued  on 
had  been  executed  by  Mrs.  Holden  and  her 
deceased  husband,  and  Playter  had  purchased 
the  real  property  from  her  under  a  bond  for 
a  deed.  In  which  he  agreed  to  assume  and  pay 
the  existing  mortgage  on  said  property  and 
all  taxes  subsequent  to  the  year  1888.  Un 
December  7,  1SU2,  a  judgment  was  rendered 
against  Mrs.  Holden  in  the  sum  of  $880.75. 
and  for  foreclosm-e  of  the  mortgage,  and  the 
case  was  continued  for  service  as  to  Playter. 
On  March  6,  1803,  Mrs.  Holden  filed  her  an- 
swer and  cross  petition,  which  states  it  was 
done  by  leave  of  the  court  as  to  Playter  and 
R.  L.  Walker.  The  latter  had  not  been  made 
a  party,  but  she  asks  in  her  cross  i)etitiou  that 
he  be  made  a  party  defendant    The  tran- 
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script  does  not  show  that  such  an  order  was 
made  by  the  court,  but  a  summons  was  issued 
on  April  24,  1893,  upon  a  pnecipe  filed  by 
Mrs.  Holden's  attorney,  for  service  on  Walker, 
the  return  showing  that  he  was  served  with 
the  summons  on  April  29,  1803.  The  answer 
and  cross  petition  of  Mrs.  Holden  set  up  the 
contract  of  sale  between  herself  and  Playter 
of  the  mortgaged  premises,  hereinbefore  men- 
tioned, and  that,  before  he  had  performed  the 
conditions  of  the  bond  for  deed,  said  PUiyter 
sold  the  real  property  to  Walker,  and  that  a 
deed  had  been  made  by  Mrs.  Holden,  at  Play- 
ter'8  request,  conveying  said  property  to 
WaUcer,  who,  \sy  the  terms  of  said  deed,  as- 
sumed and  agreed  to  pay  the  mortgage  there- 
on. On  June  8,  1893,  an  order  of  sale  was 
Issued  under  the  decree  of  foreclos-ure  of  De- 
cember 7,  1892.  On  July  Cth  the  court  ren- 
dered another  judgment  In  the  action.  The 
journal  enti-y  shows  that  Playter  and  Walker 
had  each  been  duly  served  with  summons,  in 
time  to  have  pleaded,  but  had  failed  to  do 
so,  and  wholly  made  default.  The  court  then 
proceeded  to  render  judgment  as  follows:  "It 
is  therefore  ordered,  adjudged,  and  decreed 
that  plaintiff  have  and  recover  of  and  from 
the  defendant  Harriet  Holden,  as  surety,  and 
the  defendants  Frank  Playter  and  R.  L. 
Walker,  as  principals,  the  full  sum  of  $912.40, 
with  interest  thereon  at  the  rate  of  twelve  per 
cent,  per  annum  from  the  6th  day  of  July, 
1893."  After  a  further  findhig  In  regard  to 
taxes,  the  court  rendered  and  entered  the  fol- 
lowing judgment:  "It  is  therefore  ordered, 
adjudged,  and  decreed  that  plaintifi!,  F.  M. 
Blount,  have  and  recover  of  and  from  the  de- 
fendants Harriet  Holden,  Prank  Playter,  and 
R.  Ii.  Walker  the  sum  of  $126.10,  and  execu- 
tion Is  awarded  therefor,  in  the  order  herein- 
after provided."  The  mortgaged  property 
was  sold  by  the  sheriff  on  July  10,  1883,  for 
$100. 

The  question  presented  Is:  Would  the  re 
versal  of  the  judgment  of  the  trial  court, 
which  is  here  sought  by  Playter  and  Walker, 
prejudicially  affect  Mrs.  Holden,  who  is  not 
a  party  to  these  proceedings?  It  seems  plain 
that  such  would  be  the  effect  of  a  reversal. 
If  the  judgment  were  reversed  as  to  Walker 
and  Playter,  It  wotild  still  be  in  force  against 
Mrs.  Holden.  But  counsel  for  plaintiff  in  er- 
ror say  that  the  judgment  rendered  in  Decem- 
ber, 1892,  was  a  separate  judgment  against 
Mrs.  Holden,  and  was  for  all  the  relief  the 
plaintiff  below  sought  against  her,  and  that 
no  other  judgment  could  be  rendered  In  the 
same  action  against  her;  also,  that  the  fact 
that  the  comrt  included  her  in  the  judgment 
entered  July  6,  1803.  against  Playter  and 
Walker,  neither  increased  nor  diminished  her 
liability  as  to  plaintiff  below.  While  this  may 
be  true.  It  Is  also  true  that  neither  Walker  nor 
Playter  could  complain  of  the  personal  judg- 
ment entered  against  Mrs.  Holden  in  Decem- 
lier.  as  they  are  not  parties  to  It.  They  are 
seeking  to  reveirse  a  joint  judgment,  in  which 
tUey  are  declared  to  be  principals,  and  Mrs. 


Holden  a  sorety.  She  Is  deeply  Interested  in 
the  proceedings,  but  plaintiffs  In  error  have 
failed  to  make  her  a  party.  This  case  comes 
clearty  within  the  rule  so  frequently  announ- 
ced by  our  supreme  court  and  by  this  court 
Norton  v.  W^ood.  55  Kan.  559,  40  Pac.  911; 
Paving  Co.  V.  Botsford,  50  Kan.  3S1,  81  Pac. 
1106;  Mortgage  Co.  v.  Lowe,  63  Kan.  39,  33 
Pac.  829;  Pierce  v.  Downey,  56  Kan.  250,  4» 
Pac.  223;  Hyde  Park  Inv.  Co.  v.  First  Nat. 
Bank,  56  Kan.  49,  42  Pac.  321;  Matthewson 
V.  Senior,  3  Kan.  App.  117,  42  Pac.  827;  Bone- 
brake  V.  Insurance  Co.,  3  Kan.  App.  708,  41 
Pac.  67;  Lumber  Co.  v.  Haines,  3  Kan.  App. 
316,  45  Pac.  97;  Douglass  v.  Heady  (Kan. 
App.)  47  Pac.  134,  following  Manufactorlng 
Co.  V.  Richardson  (Kan.  Sup.)  47  Pac.  537. 
The  petition  In  error  will  be  dismissed.  Ail 
the  judges  concurring. 


«  Kan.App.  Ml) 
CITT  OP  PAOLA  T.  HAMPTON. 
(Court  of  Appeals  of  Kansas,  Soathern  Depart- 
ment, E.  D.    June  9,  1897.) 
Review  on  Appeal— iNSTiit-'CTtosg. 

1.  An  appellate  court  cannot  inquire  into  the 
question  of  negligence  in  a  damage  acdon,  whera 
the  issue  was  properly  submitted  by  the  trial 
court,  and  no  excoptions  were  taken  by  eitlier  par- 
ty to  the  instructions  given,  and  the  trial  court 
rendered  judgment  for  the  plaintiff  upon  the 
verdict  of  the  jury,  which  was  in  his  favor,  the 
evidence  tending  to  prove  the  allegations  of  the 
plaintifTs  petition. 

2.  The  instructions  which  were  refused  were 
either  included  in  the  general  charge,  or  were 
not  applicable  under  the  facts  proven,  and  were 
properly  refused. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  cotmty; 
John  T.  Burris,  Judge. 

Action  by  Mary  C.  Hampton  against  the  city 
of  Paola.  Judgment  for  plaintiff.  Defend- 
ant brings  error.    Affirmed. 

W.  B.  Oossan  and  A.  Lane,  for  plaintiff  In 
error.  W.  T.  Johnston  and  George  Kingsiey, 
for  defendant  in  errmr. 

MILTON,  J.  This  action  was  brought  by 
Mary  C.  Hampton  against  the  city  of  Paola,  a 
city  of  the  second  class,  for  damages  alleged 
to  have  been  sustained  by  her  on  December 
20,  1890,  caused  by  her  falling  into  a  base- 
ment stairway  which  projected  into  a  public 
sidewalk  on  Peoria  street,  in  said  city.  Said 
street  extends  east  and  west,  and  the  building 
under  which  the  basement  In  question  is  locat- 
ed stands  on  the  north  side  of  the  street,  and 
faces  south.  The  stairway  leading  to  said 
liasement  beghis  in  the  sidewalk  (which  Is 
about  12  feet  wide)  In  front  of  said  building, 
and  abont  4  feet  from  the  same.  That  part 
of  the  stairway  which  occupies  a  part  of  the 
sidewalk  is  guarded  by  an  Iron  railing  on  the 
east  and  on  the  west  side  thereof,  with  the 
south  end  of  the  stairway  open  for  passage 
to  and  from  said  basement.  The  door  leading 
to  the  first  floor  of  said  building  is  immediately 
east  of  the  east  side  of  said  stairway.    The 
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basement  had  been  used,  until  very  recently 
before  the  Injury  comphiiued  of.  as  a  retail 
cider  store,  and  prior  to  that,  for  about  two 
years,  as  a  sucond-liand  store.  The  firet  floor 
was  ot'fiipied  by  a  merchant.  It  appears  that 
Mrs.  Hampton  was  approaching  the  front  door 
of  this  store,  when  several  men,  who  were 
canylng  a  stove  out  of  it,  came  suddenly  In 
front  of  her,  when  she  quiclvly  stepped  back, 
and  fell  into  the  stairway.  The  fall  rendered 
her  unconscious,  and  she  remained  so  for  sev- 
eral hours.  Her  head  and  shoulders  were  in- 
jured, and  her  collar  bone  broken,  and  she 
suffered  much  pahi  for  a  long  time.  It  was 
several  montlis  before  she  recovered  tlie  full 
use  of  her  left  arm.  She  was  ti2  years  old, 
and  resided  with  her  husband  on  their  farm 
near  Paola.  She  presented  a  duly-verified 
claim  for  $1,000,  as  damages  for  her  injuries, 
to  the  mayor  and  city  council  of  Paola,  and 
said  claim  was  rejected.  Afterwards  she 
brought  this  action  to  recover  ^1.000  as  dam- 
ages, in  her  petition  alleging  that  the  city  had 
"knowingly,  willfully,  negligently,  and  unlaw- 
fully permitted  the  sidewalk"  along  the  south 
side  of  the  building,  where  the  injury  was  re- 
ceived, "to  be  and  remain  in  an  unsafe  and 
dangerous  condition  for  iiersons  to  travel  there- 
on, by  permitting  to  be  constructed  upon  said 
part  of  said  sidewalk  an  open  cellar  stairway 
of  the  depth  of  six  feet" ;  and  that  "by  reason 
of  said  part  of  the  sidewalk  being  in  an  unsafe 
condition,  as  aforesaid,  without  any  fault  or 
negligence  on  her  part,  the  plaintiff  fell  in  s.iid 
open  cellar  stairway,  and  was  thereby  greatly 
Injured,"  etc.  Defendant  answered  with  a 
general  denial,  and  also  averred  that  tlic  cel- 
lar stairway  was  properly  guarded  by  an  iron 
railing,  and  that  the  stairway  had  been  so 
protected  from  the  time  It  was  built,  and  that 
tlie  injury.  If  any,  resulte<l  from  plaintiffs 
own  negligence.  It  was  not  shown  that  the 
city  had  ever  pas.sed  any  ordinance  or  made 
any  regulation  concerning  encroachments  on 
sidewalks  or  the  1)ulldlng  of  basement  ways. 
The  jury  retm-ned  a  verdict  in  favor  of  plain- 
tiff below  for  .f300,  and  tlie  court  entered  judg- 
ment therefor. 

Counsel  for  plaintiff  In  error  have  really 
made  Mily  one  assignment  of  error,  which  is 
tijat  the  court  en-ed  in  refusing  to  give  two 
Instructions  asked  for  by  the  plaintiff  in  error. 
Neither  party  excepted  to  any  of  tlie  instruc- 
tions given.  Counsel  argue  two  other  projwsi- 
tions:  That  the  city  was  not  negligent,  and 
that  the  injury,  if  any,  was  caused  by  Mrs. 
Hampton's  own  negligence. 

We  cannot  consider  tliese  claims,  as  the  ques- 
tion of  negligence  on  the  part  of  plaintiff  or 
of  defendant  was  for  the  jury,  and  their  ver- 
dict shows  that  they  iiave  found  thar  the  city 
was  negligent,  and  that  the  defendant  in  error 
was  not  nej^llgcnt.  But  counsel  say  that  the 
city  liad  a  right  to  permit  property  owners  to 
use  part  of  the  sidewalks  for  the  purpose  of 
trade  and  commerce,  and  to  enhance  tlie  value 
of  their  propci"ty,  if  such  use  does  not  render 
the  sidewallK  dangerous  to  those  who  use  ordi- 


nary care  in  passing  over  them;  that  no  base- 
ment on  a  public  street  can  be  used  witliout 
using  a  part  of  the  sidewalk;  that  this  is  the 
ordinary  way  in  the  city  of  Paola,  and  proba- 
bly in  most  cities  in  Kansas;  and  that  said 
stairways  leading  to  basements,  guarded  as 
this  one  was,  are  not  dangerous  to  tlie  public. 
It  is  easy  to  see  that,  If  it  is  left  to  property 
owners  to  determine  what  is  necessary  or 
convenient  to  themselves  in  the  matter  of 
using  the  sidewalks  in  front  of  their  buildings, 
the  ))ubllc  may  be  obliged  to  use  the  middle 
of  the  street  for  safety.  We  are  not  called 
upon  to  decide  the  questions  thus  raised  ex- 
cept in  this  particular  case.  The  jury  viewed 
the  premises,  and  the  court  Instructed  them 
that,  in  the  absence  of  any  ordinance  regulat- 
ing tlie  construction  of  cellar  ways  projecting 
into  the  sidewalks  of  the  city,  it  was  a  ques- 
tion of  fact  for  ihem  to  determine  from  the 
evidence  whotiier  or  not  the  cellar  way  In 
question  was  such  an  opening  In  the  sidewalk 
as  to  materially  endanger  and  subject  to  risk 
of  personal  injury  those  traveling  on  said  side- 
walk. The  jury  foimd  for  the  plaintiff,  and 
their  finding  concludes  all  inquiry  as  to  the 
dangerous  character  of  the  opening  In  the 
sidewalk. 

One  of  the  instructions  asked  for  by  the  plain- 
tiff In  error  related  to  the  measure  of  dam- 
ages. We  think  this  matter  was  fully  and  prop- 
erly presented  in  the  Instructions  given,  and 
tliat  the  Instruction  offered  was  properly  r€>- 
fu8(Hl.  The  other  instruction  was  to  the  effect 
that  persons  passing  over  a  sidewalk  in  a  city 
"are  bound  to  take  notice  of  the  existence  of 
such  obstructions  as  the  necessity  of  commerce 
and  the  convenient  occupation  of  residences 
or  other  buildings  render  common,  and.  If  In- 
jui^  by  them,  they  cannot  recover;  and  that, 
if  the  jury  found  the  stairway  In  question  to 
have  been  constructed  and  guarded  In  the 
usual  manner,  the  plaintiff  could  not  recover." 
The  trial  court  properly  instructed  the  jui-y  as 
to  tlie  duty  enjoined  upon  a  city  of  the  sec- 
ond class  In  respect  to  keeping  its  streets  and 
sidewalks  in  a  reasonably  safe  and  suitable 
condition  for  public  travel,  and  limited  the  in- 
quiry to  the  street  and  cellar  way  in  question. 
AVe  think  the  instruction  asked  for  was  Im- 
proper, under  tne  facts  in  the  case,  and  that 
It  was  properly  refiwsed.  No  error  appearing 
in  the  record,  the  judgment  of  the  trial  court 
will  be  affirmed.    All  the  judges  concurring. 


(5  Kan.App.  S86) 
HACKETT  et  al.  v.  PKATT  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    June  9,  1897.) 

RlOHTS    0»     SUKVIVISO     PaHTXBR — LlMITATIOSS — 
CONSTKUCTIVK   TRUST. 

1.  A  surviving  partner  is  not  entitled  to  re- 
imburse himticlf  out  of  the  partnership  estate 
for  money  collecte<l  by  the  deceased  partner  up- 
on notes  intrusted  by  such  surviving  partner  to 
deconsod  for  collection  only,  where  the  latter  fail- 
ed to  account  for  the  money  so  collected. 

2.  If  a  constructive  trust  was  created  in  favor 
of  the  surviving  partner  by  the  action  of  his  co- 
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pertner.  It  was  In  1885,  and  the  pleadings  show 
that  no  claim  of  tliia  character  was  ninilo  in 
court  wiitil  more  thnu  five  years  had  elapsed,  and 
disclose  no  cause  for  the  delay.  The  action  is 
therefore  barred. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Allen  county;  L. 
SHllwell,  Judge. 

Action  by  G.  H.  Pratt  and  T.  S.  Stover,  ad- 
miiil.'itrators  of  B.  H.  Dayton,  against  J.  H. 
Hackett  and  others.  These  proceedings  in  er- 
ror were  brought  to  reverse  a  Judgment  ren- 
dered In  the  district  cotirt  of  Allen  county, 
in  favor  of  the  defendants  In  error,  and 
against  plaintiffs  in  error,  in  the  sum  of  ?1,- 
.V»2.-tO,  upon  a  bond  executed  by  J.  H.  Hack- 
ett. principal,  and  the  other  plaintilTs  in  er- 
ror as  sureties.    Affirmed. 

The  findings  of  fact  and  conclusions  of  law- 
made  by  the  trial  court  are  as  follows: 

"Findings  of  fact:  The  following  facts  are 
admitted  by  the  pleadings:  (1)  Tliat  one  B. 
H.  Dayton  died,  intestate,  in  Allen  county, 
Kan.sas,  in  October,  1885,  and  that  the  plain- 
tiffs are  duly  acting  and  qualified  as  admln- 
istratocs  of  his  estate.  (2)  Trior  to  and  up 
to  tbe  time  of  the  death  of  said  Dayton,  be 
and  tbe  said  defendant  J.  H.  Hackett  were 
partners  in  the  business  of  loaning  money, 
tlie  name  of  tbe  firm  being  B.  H.  Dayton  & 
Co.  (3)  In  November,  18sr>,  M.  J.  Dayton, 
widow  of  the  said  B.  H.  Dayton,  was  ap- 
])ointed  administratrix  of  tbe  estate  of  B.  H. 
DaytOQ,  and  she  duly  inventoried  and  caused 
to  be  appraised  the  property  of  tiie  late  part- 
nership of  B.  H.  Dayton  &  Co.,  and  she  turn- 
ed tbe  same  over  to  the  defendant  Hackett, 
the  surviving  partner,  who,  with  the  defend- 
ants herein,  executed  tbe  bond  sued  on,  and 
attached  by  copy  to  plaintiffs'  i)etition;  and 
thereupon  said  Hackett  entered  uixin  tbe  dis- 
cbarge of  the  duties  devolved  upon  him  by 
tbe  acceptance  of  said  trust  (4)  On  May  13, 
1886,  tbe  probate  court  of  Allen  county,  Kan- 
sas, duly  allowed  a  claim  of  said  Hackett's 
against  the  individual  estate  of  B.  H.  Dayton, 
in  the  sum  of  ^,3t2.55.  And  froln  the  evi- 
dence introduced  on  tbe  trial  I  find  tbe  fol- 
lowing facts:  (5)  The  partners>hip  mentioned 
in  finding  No.  2  herein  was  entered  into  und«r 
and  by  virtue  of  the  terms  of  a  written  agree- 
ment between  said  Dayton  and  Hackett,  of 
the  date  of  May  7,  1881,  which  agreement 
contained  (among  otber  things)  tbe  following 
provisions:  'The  party  of  the  first  part  (to 
wit,  Dayton)  guaranties  to  the  party  of  the 
second  part  (to  wit,  Hackett)  against  any  loss 
of  capital  by  such  partnership.'  (6)  Tlie 
amotmt  of  capital  Invested  in  said  partnership 
was  sixteen  thousand  dollars,  eight  thousand 
dollars  being  invested  by  Hackett.  ana  eight 
thousand  dollars  by  Dayton.  (7)  The  amount 
and  value  of  property  received  by  said  Hack- 
ett as  surviving  partner  from  the  administra- 
trix of  Dayton  was  $14,9(>0.57,  the  same  con- 
sisting of  promissory  notes  obtained  by  Day- 
ton In  the  business  of  tbe  firm.  (8)  Hackett 
collected  on  these  notes  the  simi  of  $11,824.90, 


of  which  a  sum  In  the  neighborhood  of  $834 
was  interest,  which  iiad  accumulated  on  said 
notes  after  the  same  liad  been  Inventoried  and 
turned  over  to  Hackett.  (»)  In  tbe  collecting 
of  said  notes,  and  in  the  discbarge  of  bis 
trust  generally,  Hackett  reasonably  and  nec- 
essarily Incurred  personal  expenses  amounting 
to  the  sum  of  $1,31)8.49.  (10)  He  aUio,  in  said 
business,  Incurred  a  liability  for  attorney's 
fees  amounting  to  the  sum  of  ?354.a"».  (11) 
Hackett  turned  most  of  the  notes  over  to  Mr. 
K.  A.  Barber,  an  attorney  of  Humlwldt,  Allot 
county,  Kansas,  who  was  also  connected  with 
a  bank  at  that  place,  and  tbe  greater  part  of 
the  moneys  collected  on  said  notes  was  col- 
lected by  Mr.  Barber,  as  Hackett's  attorney, 
and  through  the  said  bank.  (12)  Hackett,  on 
September  17,  1889,  filed  a  report  in  the  pro- 
bate court  of  Allen  county,  Kansas,  as  sur- 
viving partner  of  B.  H.  Dayton  &  Co.,  and  in 
this  report  be  claimed  a  credit  (in  addition 
to  these  mentioned  in  findings  Nos.  d  and  10 
herein)  of  $591.00,  as  a  commission  of  five 
per  cent,  on  tlie  sum  of  $11,824.90,  being  the 
entire  amoimt  of  money  collected  on  said 
notes.  It  was  agreed  between  Mr.  Hackett 
and  Mr.  Barber  that  this  clabn  for  a  com- 
mission should  be  equally  divided  between 
them;  Hackett  to  receive  one  half,  and  Mr. 
Barber  the  other  half.  The  probate  court  al- 
lowed tills  claim  for  commission,  also  tbe  otb- 
er clainu  mentioned  in  findings  Nos.  9  and 
10  herein.  (13)  I  find  that  $225,  commission 
for  collections  made  on  said  notes,  in  connec- 
tion with  the  $3.")4.05,  allowed  for  attorney's 
fees,  is  a  reasonable  and  sulflclent  allowance 
on  that  head;  the  $225  commission  mention- 
ed herein  (as  between  defendants  Hackett  and 
Barber)  to  l)e  allowed  to  B.  A.  Barber.  (14) 
In  tbe  aforesaid  report  to  the  probate  court 
made  by  Hackett,  be  also  claimed  and  was 
allowed  by  said  court  $320,  ns  compensation 
for  bis  personal  8er\-iccs  rendered  in  the  dis- 
cbarge of  his  said  trust.  (15)  The  amount  of 
said  notes  turned  over  to  Hackett,  and  re- 
maining uncollected  after  due  diligence  on  his 
part,  is  $3,984.09.  (IG)  Hackett,  in  tbe  dis- 
charge of  his  duties  as  surviving  partner, 
obtahied  the  title  to  a  tract  of  land  which  be 
holds  as  trustee  to  the  late  partnership.  The 
value  of  said  land  Is  $:i.~>0,  and  it  was  agreed 
on  the  trial  of  this  action  that  the  court 
should  charge  bim  with  tlie  .said  $3M,  and 
that  tbe  title  to  said  land  should  vest  In  Hack- 
ett in  fee  simple.  Said  land  is  known  as  tbe 
Cowdrey  land,  and  is  described  as  the  north- 
west fractional  eighty  acres  of  the  southwest 
quarter,  and  the  southwest  quarter  of  tbe 
northwest  quarter  of  section  nineteen,  town- 
ship twenty-seven,  range  fifteen.  In  Wilson 
county,  Kansas.  (17)  Tlie  claim  of  Hackett 
against  the  individual  estate  of  Dayton,  men- 
tioned in  finding  No.  4  herein,  was  based  on 
the  amount  of  two  notes,  the  projierty  of 
Hackett,  which  be  had  sent  to  Dayton  for  col- 
lection. Said  notes  were  Hackett's  individual 
property,  and  never  belonged  to  the  firm. 
Dayton  collected  tbe  notes,  and  converted  the 
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proceeds  to  his  own  use.  ITackett  aacertaln- 
ed  and  knew  of  tliis  the  day  Dayton  was 
bnrled.  Hackett  filed  his  claim  tor  this 
amount  In  the  probate  court,  as  before  stated, 
on  May  13,  1880,  and  It  was  allowed  by  the 
court  aa  a  fifth-class  claim,  and  cinssined  as 
such.  The  probate  court  has  ordered  paid 
a  dividend  of  twenty-flye  per  cent,  on  the 
face  of  the  amount  of  all  fifth-class  claims 
against  the  Individual  estate  of  Dayton,  but 
no  part  of  this  claim  of  Hackett's  has  been 
paid.  (18)  This  action  waa  commenced  Octo- 
ber 31,  1890.  a9)  At  the  time  of  the  com- 
mencement of  this  action,  there  were  no  out- 
standing debts  or  obligations  of  said  part- 
nership of  B.  H.  Dayton  A  Co.,  and  said  es- 
tate bad  been  fully  administered,  except  that 
Hackett  had  failed  and  neglected  to  pay  over 
to  the  administrators  of  the  Individual  estate 
of  B.  H.  Dayton  the  amount  he  was  legally 
liable  to  pay. 

"Conclusions  of  law:  And  from  the  forego- 
ing findings  of  fact  I  deduce  the  following  con- 
clusions of  law:  (1)  Hackett  Is  chargeable. 
In  the  first  instance,  with  the  amount  of  the 
notes  received  by  him,  viz.  ?14,0t)9.57;  ac- 
crued of  interest  collected,  $834;  land  char- 
ged against  him  in  finding  No.  16.  $.'!riO,— total, 
$16,153.57.  He  Is  entitled  to  crcdiu  as  fol- 
lows: His  half  of  the  $16,000  capitni.  being 
$8,000;  uncollected  notes,  $3.9^.60;  expenses 
in  collecting  notes,  $1,368.40;  attorney's  fee 
and  commi.«sion  allowed  attorney,  $579.05,— to- 
tal $13,932.23;  leaving  a  balance  due  of  $2,- 
221.34,  on  which  six  per  cent.  Interest  should 
be  computed  from  the  time  of  the  commence- 
ment of  this  action,  to  wit,  October  31,  1800, 
to  this  date,  January  11,  1892,  said  lutori>st 
amounting  to  $159.19;  principal  nud  interest 
amounting  to  ?;2.380..53.  On  this.  Hackett  Is  enti- 
tled to  a  credit  of  $828.13,  that  being  the  amount 
of  the  twenty-five  per  cent,  dividend  ordered  to 
be  paid  by  the  probate  court  on  the  face  of  the 
fifth-class  claims,  and  which  Is  the  amount  on 
that  basis  that  be  is  enlitied  to  he  paid  on  his 
claim,  against  the  Individual  estate  of  Dayton, 
nientloufd  in  finding  No.  4  herein;  leaving  the 
amount  for  which  Hackett  and  the  other  de- 
fendants are  liable  in  this  action,  $1,552.40. 
(2)  Hackett  Is  not  entitled  to  have  the  said 
claim  atialust  the  individual  estate  of  «Ud  Day- 
ton ireui<>d  and  hold  as  a  trust  fund  in  this  ac- 
tion. Any  ttlle^cd  riglit  in  tliat  regard  is 
barred  by  the  statute  of  limitation.  (3)  Hack- 
ett is  not  entitled  to  interpose,  as  a  set-off  in 
this  action,  his  claim  against  the  Individual  es- 
tate of  Dayton,  further  than  the  twenty-live 
per  cent,  thereof  which  the  probate  court  hjis 
ordered  paid.  He  Is  not  entitled  to  the  sum 
claimed  and  mentioned  In  finding  No.  14,  for 
his  personal  services  in  closiug  up  the  partner- 
ship estate.  Judgment  will  therefore  loe  ren- 
dered In  favor  of  plniiitlfTs  against  the  defend- 
ants for  $1,5.~>2.40  and  the  costs,  and  that  de- 
fendant Hackett  turn  over  to  plaintiffs  the  un- 
collected notes  mentioned  herein." 

Thereupon  the  court  rendered  final  judgment 
Id  favor  of  the  plain  lifCs,  and  against  the  de> 


(endonts  below.  In  the  ram  of  $1,552.40  and 
costs,  and  ordered  the  defendant  Hackett  to 
turn  over  to  plaintiffs  the  uncollected  notes 
mentioned  In  the  findings.  Motion  for  a  new 
trial  was  duly  filed  by  the  defendants,  and 
the  same  was  overruled  by  the  coiu^ 

S.  S.  Klrkpatrlck  and  J.  D.  McCIeverty,  for 
plaintiffs  In  error.  T.  S.  Stover  and  J.  B.  F. 
Cates,  for  defendants  in  error. 

MILTON,  J.  Counsel  for  plaintiffs  In  erroi 
in  their  brief  say  that  there  Is  but  a  single  ques- 
tion presented  by  the  record,  viz.:  "Is  the 
siu'vlvlng  partner  entitled  to  iKiyment  out  of 
the  partnership  estate  of  the  moneys  collected 
on  Hackett's  Individual  notes  by  the  de<.-eui<ed, 
or  must  he  turn  over  the  tialance  In  his  hands, 
and  lo<^  to  the  individual  estate  for  the  some?" 
In  their  answer,  defendants  had  alleged  th.it 
certain  notes,  aggregating  $3,500,  had  been 
placed  by  Hackett  In  the  hands  of  Dayton  for 
collection  only,  and  that  the  deceased  had  col- 
lected said  notes  without  notice  or  knowledge 
on  the  part  of  Hackett,  and  had  failed  to  ac- 
count to  the  latter  for  any  part  of  the  pro- 
ceeds thereof,  and  that  said  funds  had  gone 
Into  the  estate  of  said  Dayton.  This  was  the 
only  allegation  In  the  pleadings  In  respect  to 
a  trust  on  the  part  of  the  deceased  as  to  said 
notes.  In  their  reply,  plaintiffs  set  up  the 
statute  of  limitation.  Counsel.  In  their  briefs, 
state  that  there  la  no  dispute  as  to  the  facts 
In  the  case.  In  the  case  of  Shattuck  v.  Chand- 
ler, 40  Kan.  516,  20  I'ac.  2:^,  our  supremo 
court  declared  that  aitlcle  2,  c.  37.  Coinp. 
Laws  1885  (the  same  in  Gen.  St  18S9),  prt>- 
vidos  for  the  winding  up  and  settlement  of 
partnership  estates,  and  precludes  the  settle- 
ment of  such  estates  In  any  other  manner. 
The  case  of  Carr  v.  Catlln,  13  Kan.  303.  is 
therein  cited,  and  the  following  language  quot- 
ed in  respect  to  a  surviving  partner  who  has 
given  bonds  to  administer  the  pariucrship  es- 
tate: "He  is  neither  more  nor  less  than  a  spe- 
cial trustee  as  to  this  property  and  to  this 
class  of  debts."  He  Is  a  trustee  for  the  bene- 
fit of  the  cretlitors  of  the  partnership,  and  for 
the  administrator  of  the  d(>ceased  partner's 
Individual  estate,  and  his  disposition  of  the 
partnership  property  must  be  consistent  with 
his  duty  as  such  trustee.  The  legal  title  to  the 
unascertained  Interest  of  the  deceased  p<art- 
ner  is  veslini  in  the  administrator  of  his  iudl- 
vidu.nl  estate,  and  the  surv-iving  partner  has  no 
right  to  apply  such  interest  to  the  i)aynient  of 
an  individual  debt  owing  by  the  deceased  to 
him. 

It  Is  contended  by  the  plaintiffs  In  error  that 
the  partuersliip  funds  were  increased  to  the 
extent  of  the  amount  collected  by  Dayton  from 
the  notes  placed  in  bis  hands  by  Hackett.  and 
that  Hackett  had  the  right  to  take  this  into 
account  in  closing  up  the  partnership  affairs; 
that  he  was  under  no  legal  obligation  to  turn 
over  to  Dayton's  administrator  any  of  the 
moneys  of  the  partnership  estate,  unless  there 
should  be  a  surtilus  after  the  full  adjustmenc 
of    the    partnership    bushiesa,    tncludins    thet 
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moneys  collected  on  these  notes;  that  Hack- 
ett  vma  charged  with  the  duty  of  -winding  up 
the  partnership,  and  turning  over  to  the  ad- 
ministrator the  balance  remaining  after  the 
partnership  affairs  were  settled,  retaining  the 
amount  due  himself,  Including  that  which  was 
due  him  from  his  decefised  partner;  that  the 
sunrlving  partner,  in  making  the  accounting, 
should  determine  the  amount  due  each  of  the 
partnei's;  and  that,  in  adjusting  the  accounts 
between  himself  and  his  deceased  partner,  he 
slionld  charge  the  latter  with  all  moneys  paid 
to  him.  including  the  proceeds  of  the  note  la 
question.  Counsel  further  says  that  the  laws 
governing  the  matters  of  set-off  and  of  con- 
structive trusts  have  no  application  here.  Since 
lK>th  the  ideadlngs  and  findings  of  fact  show 
that  the  notes  in  question  were  the  individual 
property  of  Hackett,  which  were  sent  for  col- 
lection only,  and  were  not  to  be  put  into  the 
partnership  business,  it  follows  that  Hackett 
had  no  right  to  consider  the  proceeds  thereof 
as  forming  any  part  of  the  partnership  estate. 
This  -was  the  conclusion  reached  by  the  trial 
court,  and  is  undoubtedly  correct.  Hackett 
must  have  held  this  view  at  the  time  he  filed 
his  claim  against  the  individual  estate  of  Day- 
ton. The  law  required  him  to  make  oath 
that  the  demand  presented  was  due  to  him 
from  the  estate  of  Dayton  after  allowing  all 
just  claims  and  offsets  in  favor  of  said  estate, 
and  the  fact  that  he  took  such  oath  indicates 
that  he  had  no  expectatlcHt  at  that  time  of 
making  the  claim  which  Is  now  made. 

It  is  hardly  necessary  to  discuss  the  matter 
of  set-off  In  this  connection,  in  view  of  the 
statement  of  counsel  for  plaintiffs  in  error 
that  no  such  question  arises  In  the  case.  In 
the  case  of  Moffatt  v.  Thompson,  57  Am.  Dec. 
737,  we  find  the  following:  "A  surviving  part- 
ner cannot  set  off  a  private  debt  due  him  by 
his  deceased  co-partner  against  his  share  of 
assct.s  collected  since  the  dissolution  of  the  co- 
partnership. The  effect  of  such  a  set-off 
would  be  to  give  a  preference  among  cred- 
itors of  equal  degree."  See,  also,  Wat.  Set- 
off (2d  Ed.)  p.  83. 

The  trial  court  rightly  concluded  that  any 
right  on  the  part  of  Hackett  to  have  his  claim 
ngnlnst  the  individual  estate  of  the  deceased 
treated  as  a  trust  fund  In  this  action  was 
barred  by  the  statute  of  limitation.  It  was 
not  sufflciciitly  pleadi'd,  and  the  defendants' 
answer  itself  showed  the  claim  was  barred  un- 
der both  the  second  and  third  subdivisions  of 
s4H'tiou  18  of  the  Code.  Main  v.  Payne,  17 
Ivan,  fill;  Railway  Co.  v.  McCorraick.  20  Kan. 
107.  The  Judjaneut  of  the  district  court  will 
be  affirmed.     All  the  judges  concurring. 


(S  Kan.App.  TOO) 

ATCHI.«ON,  T.  &  S.  F.  R.  CO.  v.  SNEDEOER. 

(Court  of  ApiH-nls  of  Kausa.s.  Southern  Depr.rt- 

nieut,  C.  D.    June  10,  1807.) 
JuiiT — CoMPKTKXcv  — Opinion  Evii>knce  —  Depo- 
sition's—Appeai, — Ca><i'.-MaI)B. 
1.  That  a  person  hiis  "served  once  already  on  a 
jur}-,  as  a  talesman,  on  the  trial  of  any  cause," 


is  by  statute  a  principal  ground  of  challenge,  and 
it  was  error  in  this  case  to  overrule  challenges  on 
that  ground. 

2.  In  an  action  for  the  recovery  of  damages  on 
account  of  personal  injuries,  it  is  error  to  permit 
a  witness,  over  objection,  to  give  his  opiuion  as 
to  the  amount  of  damages  suffered  by  plaintiff. 

8.  Where  a  witness  resided  in  the  county  where 
the  trial  was  held,  and  where  it  appeared  that 
he  was  present  in  the  county  at  the  time  of  the 
trial,  and  that  no  effort  was  made  to  secure  his 
attendance  at  the  trial,  and  no  reason  was  shown 
for  his  nonattendance.  it  was  error  to  permit  his 
deposition  to  be  read  in  evidence  over  the  objec- 
tion of  the  defendant. 

4.  It  was  error  to  admit  the  evidence  of  a  non- 
expert witness  as  to  expectancy  of  life  of  plain- 
tiff. 

5.  The  case-made  in  this  action  examined,  and 
held  sufficient,  as  against  a  motion  to  dismiss. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Barber  county. 

Action  by  John  P.  Snedeger  against  the 
Atchison,  Topeka  &  Santa  P6  Railroad  Com- 
pany. Prom  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Reversed. 

John  P.  Snedeger,  plaintiff  in  the  low^er 
court,  in  his  petition,  filed  in  the  district 
court  of  Bart)er  county,  claimed  that  on  the 
10th  day  of  October,  1888,  whUe  employed 
by  the  railroad  company  as  a  section  hand, 
and  while  engaged  in  shoveling  dirt  on  its 
side  track  at  Kiowa,  Kan.,  he  was  Injured 
and  damaged  by  the  negUgence  of  said  com- 
pany, its  servants  and  agents,  co-employ6s 
of  said  plaintiff,  in  the  sum  of  ^,000.  The 
company  answered,  making  a  general  denial, 
and  also  a  plea  of  settlement  and  satisfac- 
tion. The  evidence  shows  that  Snedeger  was 
working  between  the  main  track  and  the 
side  track,  and  that  a  train  came  down  the 
main  track  from  the  north,  and,  having 
stopped  a  few  minutes  north  of  the  switch 
target,  moved  down  the  main  line,  past 
where  Snedeger  was,  and,  In  passing  the 
switch  connection,  threw  a  car  of  coal,  by  the 
act  known  as  a  "flying  switch,"  upon  the 
side  track  where  be  was  at  work.  He  failed 
to  get  out  of  the  way  of  the  approaching 
car,  and  was  struck  and  hurt  about  the 
breast  and  arm.  The  accident  happened 
about  noon.  Snedeger  bad  been  working  at 
the  same  work,  and  near  the  same  place,  for 
al>out  10  days  before  he  was  hurt.  He  was 
somewhat  deaf.  There  was  nothing  to  pre- 
vent him  from  seeing  the  approaching  car. 
He  knew  that  trains  were  frequently  pass- 
ing, and  that  much  switching  was  done  at 
that  point.  Kiowa  was  a  coaling  station,  and 
coal  cars  were  switched  from  this  track  to 
the  place  where  the  coal  was  kept,  and  all 
engines  passing  through  Kiowa  ran  in  over 
this  side  track  to  be  supplied  with  coal.  One 
of  the  brakemen  rode  on  the  car  after  It  was 
detached  from  the  engine,  and  called  to  Sned- 
eger, and  some  of  the  section  men  who  were 
working  with  Snedeger  also  called,  and  warn- 
ed him  to  look  out  for  the  cars.  This  was 
when  the  car  was  some  15  or  20  feet  from 
him.  The  car  was  handled  In  the  usual  man- 
ner, and  was  running  at  probably  6  or  8 
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miles  an  honr  at  the  time  he  was  struck  b; 
It  After  Snedeger  was  hurt,  he  was  dazed 
for  some  minutes,  but  walked  to  his  home 
shortly  afterwards,— a  distance  of  a  quarter 
of  a  mile.  He  suffered  somewhat  from  the 
neryous  shock,  as  well  as  from  the  other  In- 
juries, and  was  confined  to  his  bed,  and  un- 
der medical  treatment,  for  a  few  days.  He 
then  worked  for  the  railroad  company  for 
four  days,  and  was  discharged  by  the  fore- 
man. After  he  was  discharged  by  the  rail- 
road foreman,  he  worked  with  a  threshing 
machine,  and  performed  such  other  common 
labor  as  he  was  able  to  procure.  On  the  21st 
day  of  October,  1889,— In  the  morning  of  the 
day,— he  resumed  work  on  the  railroad.  Sned- 
eger made  a  written  contract  of  settlement, 
which  is  attached  to  the  answer  of  the  com- 
pany. Snedeger,  In  his  reply,  claims  that 
this  release  was  procured  by  false  and  f raud- 
nlent  representations,  In  that  the  company 
represented  that  unless  he  signed  the  release 
he  would  be  discharged  from  the  employ  of 
the  company,  and  never  re-employed  by  It, 
but  that.  If  he  signed  it,  the  defendant  would, 
in  consideration  thereof,  continue  to  furnish 
him  such  work  as  be,  in  his  physical  condi- 
tion, could  perform,  and  pay  him  therefor 
euttlcient  for  him  to  make  a  living.  The  case 
was  tried  by  a  jury,  and  resulted  in  a  ver- 
dict and  Judgment  of  $1,000  against  the  rail- 
road company,  and  the  latter  brings  these 
proceedings  In  error  to  reverse  such  Judg- 
ment. 

A.  A.  Hurd  and  Stambaugh  &  Hurd,  for 
plaintiff  in  error.  Martin  &  McNeal,  for  de- 
fendant in  error. 

MILTON,  J.  (after  stating  the  facts).  De- 
fendant in  error  has  moved  to  dismiss  the 
petition  in  error,  and  claims  that  a  case- 
made  should  contain  a  transcript  of  the  rec- 
ord, duly  certified  by  the  clerk.  Counsel  are 
In  error  In  this  contention.  Muscott  v.  Han- 
na,  26  Kan.  770.  The  word  "case-made"  has 
a  well-defined  technical  meaning,  and  the 
question  raised  was  settled  by  the  case  we 
have  cited.  Another  point  in  the  motion  is 
that  the  judge's  certificate  makes  no  refer- 
ence to  the  evidence  In  the  case.  This  is  not 
necessary,  and  is  no  proper  part  of  the  cer- 
tificate. See  Eddy  ▼.  Weaver,  37  Kan.  6-18, 
15  Pac.  492.  This  case-made,  In  the  proper 
places,  contains  the  following  expressions: 
"Plaintirrs  testimony,"  followed  by  the  tes- 
timony of  several  witnesses;  "Plnlntiff  rests," 
followed  by  a  demurrer  to  the  evidence,  a 
statement  that  it  was  overruled,  and  that  de- 
fendant excepted;  then,  "Defendant's  testi- 
mony;" and,  after  its  testimony,  "Defendant 
rests."  Besides  this,  on  the  page  next  after 
the  words  "Defendant  rests"  appears  this 
statement:  "And  this  was  all  the  evidence 
introduced  by  either  party  in  the  trial  of  said 
action,"  We  hold  that  the  consecutive  num- 
bering of  the  pages  sufliciently  identifies  this 
statement,  which  stands  alone  on  the  page  it 


occupies,  as  referring  to  the  evldeuoe  pr»- 

ceding  it 

Again,  counsel  contends  that  there  is  noth- 
ing to  show  that  the  case-made  which  was 
served  on  plaintiff's  attorney  is  the  case- 
made  which  the  Judge  settled  and  signed. 
The  acknowledgment  of  the  service  does  not 
give  the  title  of  the  cause,  but  It  is  signed 
by  the  attorneys  for  plaintiff  within  the  time 
granted  for  serving  the  case-made.  On  the 
next  page  after  this  acknowledgment  of  serv- 
ice is  a  waiver,  signed  by  the  attorneys  for 
plaintifT,  which  names  the  cause  and  says: 
"We  do  hereby  waive  notice  of  the  time  and 
place  of  the  settling  and  signing  of  the  fore- 
going case-made,  and  consent  that  the  fore- 
going be  settled,  signed,  and  allowed  by  the 
Hon.  G.  W.  McKay,  Judge  of  the  district 
court  of  Barber  county,  Kansas,  as  the  case- 
made  in  the  said  action."  This  waiver  is  si- 
lent as  to  amendments,  but  we  tbink  the  dp 
fendant  in  error  Is  estopped  by  it  to  rals« 
any  question  as  to  the  omission  from  the 
Judge's  certificate  of  mention  of  amend- 
ments. His  counsel  agreed  that  his  presence 
was  not  necessary  at  the  settlement  of  the 
case-made,  and  that  "the  foregoing  be  set- 
tled, signed,  and  allowed  as  the  case-made 
In  said  action."  This  language  is  equivalent 
to  a  statement  that  the  case-made  is  tmc 
and  correct,  and  that  no  objections  or  amend- 
ments are,  or  are  to  be,  offered  by  the  de- 
fendant The  motion  to  dismiss  must  be 
overruled. 

Defendant  in  error  has  filed  no  brief  in  the 
case.  Plaintiff  in  error  has  made  six  speci- 
fications of  error. 

It  appoars  tlint  the  railroad  company  chal- 
lenged several  jurymen  for  the  reason  that 
they  were  not  legally  drawn  as  jurors,  and 
for  the  furthor  reason  that  each  of  said  Jury- 
men had  served  once  already  on  a  Jury,  as  a 
talesman,  in  the  trial  of  another  cause  in  the 
same  court  during  the  terra.  The  record  is 
not  very  clear  as  to  this  matter,  but  it  ap- 
pears that  tbe  court  stated  that  there  was  no 
order  upon  the  county  clerk  for  the  drawing 
of  the  names  of  these  Jurors,  and  that  there 
had  been  no  process  of  law  to  bring  said 
Jurors  into  court,  except  the  following:  "Med- 
icine Lodge,  Kansas,  Xovember  18th,  1891. 
To  the  Sheriff  of  Barber  County,  Kansas, 
Greeting:  You  are  hereby  commanded  to 
summons  the  following  good  and  lawful  men 
to  serve  as  petit  jurors  during  the  November 
term,  1801,  of  the  district  court  of  Barber 
county,  Kansas.  [Here  follows  a  list  of 
eleven  names.]  [Signed]  G.  W.  McKay, 
Judge  District  Court."  Six  of  the  Jurors  so 
summoned  were  challenged  by  plaintiff  In  er- 
ror  upon  the  grounds  stated,  and  it  appears 
that  these  parties  had  served  as  Jurors  in  oth- 
er cases,  prior  to  this  case,  during  the  same 
term  of  court  Plaintiff  In  error  exhausted  its 
peremptory  challenges.  We  think  the  chal- 
lenge to  these  jurors  should  have  been  sustain- 
ed on  the  second  ground  stated,  and  that  it 
was  error  to  overrule  the  challeuses. 
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Complaint  Is  made  that  the  court  erred  In 
the  admission  of  certain  testimony  of  the  wit- 
ness Clark,  a  section  hand,  who  was  permitted 
to  testify,  over  the  objection  of  plaintiff  in  er- 
ror, that  a  certain  doctor  was  said  to  be  the 
railroad  surReon,  and  that  Snedeger  said,  aft- 
er he  signed  the  paper  (release),  he  had  not 
nnderstood  it  at  the  time  he  signed.  We 
thinlt  the  admission  of  the  statement  about  the 
railroad  surgeon  was  improper,  but  it  was  an 
unlmiiortant  matter  In  this  case.  The  testi- 
mony as  to  Snedeger  saying  that  he  had  not 
nnderstood  the  release  at  the  time  he  signed 
it  was  Incompetent,  and  its  admission  error, 
as  it  tended  to  influence  the  jury  in  favor  of 
defendant  in  error,  as  against  plaintiff  in  error. 

Another  error  assigned  Is  that  the  court  per- 
mitted the  defendant  in  error  to  read  in  evi- 
dence the  deposition  of  Dr.  0.  H.  Downtain, 
who  was  then  a  resident  of  and  In  the  coun- 
ty where  and  when  the  case  was  tried.  Evi- 
dence was  offered  which  showed  that  this  wit- 
ness had  lived  for  several  years  in  Barber 
county,  being  a  practicing  physician  in  the 
city  of  Kiowa;  that  he  was  rarely  out  of  the 
county;  that  he  was  at  home  the  day  before 
his  deposition  was  read;  and  that  one  of  the 
attorneys  trying  the  case  had  telegraphed  the 
doctor  to  be  present  at  the  trial,  and,  within 
20  niimites  before  the  deposition  was  read,  had 
rec-elvoil  a  telegram  from  him  Inquiring  wheth- 
er it  would  not  do  for  him  to  appear  and  tes- 
tify in  the  ca.se  on  the  Saturday  following. 
There  was  no  evidence  that  defendant  had 
subpoenaed  the  witness,  or  attempted  to  se- 
cure his  attendance.  The  admission  of  this 
deposition  was  error,  and,  as  it  contained  the 
only  competent  testimony  as  to  the  nature  and 
extent  of  Snedeger's  Injuries,  Its  admission 
was  material  error. 

By  agreement,  the  affidavit  of  G.  M.  Martin, 
one  of  the  attorneys  for  plaintiff  below,  for  a 
continuance  of  the  cause  on  account  of  the  ab- 
sence of  plaintiff,  was  read  as  the  deposition 
of  Snedeger.  Plaintiff  In  error  claims  that 
the  court  erred  in  overruling  certain  objec- 
tions made  by  It  to  certain  portions  of  this 
affidavit,  which  contains  statements  to  the 
effect  that  "plaintiff  had  no  reason  to  believe 
tliat  a  car  would  be  placed  on  the  switch  at 
that  time,"  and  that  "his  expectancy  of  life, 
if  uninjured,  would  be,  as  shown  by  the  tables 
nf  actuaries,  twenty-nine  years";  that  "he 
bad  therefore  been  damaged  In  the  sum  of 
Ave  thousand  dollars";  and  that  "as  soon  as 
defendant  ascertained  that  plaintiff  was  un- 
able, by  reason  of  his  Injuries,  to  perform  a 
fnll  day's  labor,  or  earn  good  wages,  it  dis- 
charged him."  Some  of  these  statements 
were  mere  conclusions,  and  that  as  to  his 
expectancy  clearly  Incompetent.  It  was  error 
to  overrule  the  objections  made  thereto.  Rob- 
erts V.  Commissioners.  21  Kan.  248;  Itailroad 
Co.  V.  Wilkinson,  .'w  Kan.  83,  39  Pac.  1043. 

Dr.  V.  R.  Burney  testified  as  to  the  per- 
manent character  of  the  injuries  defendant  in 
error  had  received  by  l)eing  struck  by  the  car. 
The  witness  stated  that  be  examined  Snedeger 


as  he  would  a  person  who  was  going  to  be  ex- 
amined for  a  pension.  He  also  stated  tliat  ac- 
cording to  the  pension  laws  the  capacity  of 
Snedeger  to  earn  wages  at  manual  labor  was 
diminished  about  one-third  by  the  Injturics  he 
had  received;  that  it  was  the  duty  of  the  wit- 
ness, as  a  pension  examiner,  to  rate  men  ac- 
cording to  their  disabilities;  and  that,  accord- 
ing to  the  present  pension  laws,  Snedeger 
would  be  entitled  to  |12  a  month  on  account 
of  the  Injury.  The  last  statement  was  made 
in  answer  to  an  Inquiry  as  to  the  value  of  the 
loss  of  one-third  of  the  capacity  to  earn  a 
living  by  manual  labor.  The  doctor  did  not 
seem  to  testify  to  any  considerable  extent  from 
his  knowledge  as  an  expert,  but  mainly  from 
bis  knowledge  of  the  provisions  of  the  pension 
laws.  His  testimony  ought  to  have  been  ex- 
cluded from  the  jury. 

Counsel  for  plaintiff  In  error  urges  that  the 
trial  court  erred  In  permitting  the  witne.ss  T. 
A.  McNeal,  who  disclaimed  expert  linowledge 
of  the  subject,  to  read  from  a  book  called 
"Gaskell's  Compendium,"  and  to  testify  con- 
cerning statements  contained  in  said  book  as 
to  the  expectancy  of  life  of  a  person  at  plaln- 
tUTs  age,  and  to  give  his  understanding  as  to 
the  effect  and  meaning  of  statements  contain- 
ed In  said  book.  The  witness  read  from  this 
book  what  he  called  the  "Carlisle  Tables  of 
Expectancy."  While  the  Carlisle  tables.  If 
properly  Identified,  might  have  been  read  to 
the  Jury,  yet  the  record  falls  to  show  that 
these  tables  were  even  offered  in  evidence. 
All  the  testimony,  therefore,  of  the  witness 
McXeal,  including  what  he  read  from  the 
book,  was  Incompetent,  and  ought  to  have 
been  excluded. 

It  Is  contended  that  the  court  ought  to  have 
sustained  a  demurrer  to  plalntlfTs  testimony. 
We  do  not  agree  with  this  claim,  as  there  was 
some  evidence  to  sustain  the  allegations  of 
the  petition. 

Counsel  claim  that  the  company's  answer 
set  up  a  complete  defense  to  the  cause  of  ac- 
tion stated  in  the  petition,  and  that  It  was 
not  overcome  by  the  testimony  of  plaintiff. 
As  the  case  will  have  to  be  reversed  for  the 
reasons  already  stated,  we  shall  refrain  from 
commenting  further  in  respect  to  the  matter  of 
the  release,  which  was  a  very  Important  fea- 
ture In  the  ease.  For  the  errors  appearing, 
the  judgment  ot  the  district  court  will  be  re- 
versed, and  a  new  trial  granted.  All  the 
judges  concurring. 


(5  Kan.App.  691) 
WICHITA  NAT.  BANK  v.  WEEKS. 

(Court  of  Appciil.s  of  Kansas.  Soutlicrii  Dep.irt- 

mciit,  C.  D.    .Tune  10.  1897.) 
Banks  and  Banking  —  Insoi.vkxcy— Debts— At- 

TArilMENT— O  ItOlX  l)S. 

While  the  lialiility  of  tlic  officers  and  direct- 
ors of  a  bank,  under  parapraph  40(i.  Gen.  St. 
1889,  for  receiving  deposits  or  contracting  debts 
wliile  the  bank  is  insolvent,  is  in  the  nature  of 
a  penalty,  and  miiy  be  iinniciliiitcly  enforced 
against  such  bank  officers  without  flrst  proceed- 
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ing  against  the  bank  itself,  it  does  not  antliorize 
an  attachment  action  aRniuHt  a  director  on  a  con- 
tiiiRent  liability  of  the  hunk  growing  out  of  its 
having  indorNed  and  guarantied  the  payment  of 
notes  of  a  third  party  which  have  not  yet  ma- 
tured, notwitlistundiug  an  allegation  in  the  ih*- 
tition  that  the  maker  of  the  note  "is  insolvent." 
and  that  the  bank  was  insolvent,  and  known  to 
the  director  who  is  sued  to  have  been  insolvent, 
when  the  notes  were  so  indorse*!  and  guarantied, 
and  the  money  for  them  paid  by  plaiutifC  to  the 
indorser. 

(Syllabus  by  the  Court.) 

En-or  from  district  court,  Butler  county. 

Action  by  the  Wichita  National  Bank  against 
F.  S.  Weeks.  From  a  Judgment  vacating  an 
order  of  attachment  obtained  by  plaintiff, 
l)lnlntlff  brings  error.     Affirmed. 

These  proceedings  in  error  were  brought  to 
reverse  a  ruling  of  the  district  court  of  But- 
ler county,  vacating  an  order  of  attachment 
which  had  Deeu  obtained  by  plaintiff  In  error 
at  the  commencement  of  its  action  against  the 
defendant,  F.  8.  Weeks.  PUiintlff's  petition, 
which  was  filed  January  31,  1801,  Is  as  fol- 
lows: 

"Plaintiff,  for  cause  of  action  against  said 
defendant,  alleges:  That  it  is  now,  and  at  all 
times  hereinafter  mentioned  was,  a  banking 
coriwration  duly  organized  and  existing  under 
and  by  virtue  of  the  laws  of  the  United  Slates, 
and  doing  business  In  the  city  of  Wichita,  Sedg- 
wick county,  Kansas,  and  more  particularly  un- 
der the  'Bank  Act.'  That  the  Farmers'  State 
Bank  of  Augusta,  Kansas,  was  at  all  times 
Iterelnaf  ter  mentioned  a  cori)oration  organized 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Kansas,  doing  business  in  the 
city  of  Augusta,  Butler  county,  Kansas.  Plain- 
tiff alleges  that  now  and  at  all  times  hereinaft- 
er mentioned  the  Augusta  Mercantile  Company 
was  a  corporation  duly  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  state 
of  Kansas,  and  doing  business  in  the  city  of 
Augusta,  Butler  county,  Kansas,  and  that  said 
Augusta  Mercantile  Comiiany  is  insolvent,  and 
totally  unable  to  pay  any  or  all  or  any  part  of 
its  ju.st  indebtiMluess.  That  said  Farmera' 
State  Bank  at  times  hereinafter  meutionod 
was  insolvent,  and  in  fniling  circumstances, 
and  unable  to  iiay  its  liabilities  to  its  Just  and 
legal  creditors.  Plaintiff  further  alleges  that 
the  ofiicers  of  .said  Imnklng  Institution  were  as 
follows:  John  Jacks,  president,  F.  S.  Weeks, 
vice  president,  and  E.  B.  (irant,  cjishier,— who 
were  duly  apiwlnted  and  elet-ted  and  consti- 
tuted a  board  of  directoi-s  of  said  lumk.  Plain- 
tiff further  alleges  that  F.  S.  Week-f.  vice  pres- 
ident, E.  R.  Grant,  ca.shier,  and  .Tohn  Jacks, 
were  the  board  of  directors  of  said  bank 
known  as  the  Farmers'  State  Bank  of  Augus- 
ta. Kansas,  doing  tnisiness  in  tlie  city  of  Au- 
gusta, Kansas.  Plaintiff  alleges  that  now  and 
at  all  times  hereinafter  mentioned  the  Far- 
mers' State  Bank  of  Augusta,  Kamtas,  was  in- 
solvent, and  in  failing  circumstances,  and  una- 
ble to  pay  its  liabilities  to  its  Just  creditors, 
all  of  which  the  said  .Tohn  .Tacks,  president, 
F.  S.  Weeks,  vice  president,  and  E.  R.  Grant, 
casliier,  individually  and  as  a  board  of  direct- 


ors of  said  bank,  having  full  knowledge  of 
such  insolvency,  the  said  defendants  did  cre- 
ate a  debt  to  the  Wichita  National  Bank, 
Wichita,  Kansas,  plaintiff  herein,  in  the  sum 
of  $1,000  on  the  3d  day  of  January,  IS'Jl,  and 
did  give  as  evidence  of  such  Indebtedness  two 
promissory  notes,— one  signed  January  3,  1891, 
due  Februaiy  7,  1891,  for  the  sum  of  $500,  a 
true  copy  of  which  note  Is  hereto  attached, 
marked  'Exhibit  A,'  and  made  a  part  of  this 
petition;  one  dated  January  3,  1801,  due  on 
the  4th  day  of  March,  1891,  for  the  sum  of 
$500,  a  true  copy  of  which  note  is  hereto  at- 
tached, marked  'Exhibit  B,'  and  made  a  part 
of  this  i)etition.  Plaintiff  furtiier  alleges  that 
it  Is  the  owner  and  bolder  of  said  notes,  and 
that  the  same  shall  become  due  and  payable 
at  the  times  stated  in  this  petition.  That  said 
S.  F.  Weeks,  by  reason  of  his  having  been  vice 
president  and  director  of  said  banking  insti- 
tution, knew  the  same  to  be  insolvent,  and  in 
failing  circumstances;  and,  creating  said  debt 
on  the  ."id  day  of  January,  1891,  is  liable  to  the 
plaintiff  personally  for  tiie  amount  of  said 
notes.  Exhibits  A  and  B,  by  virtue  of  the  stat- 
ute In  such  cases  made  and  provided.  W^iiere- 
fore  plaintiff  prays  Judgment  against  said  de- 
fendant, F.  S.  Weeks,  for  the  sum  of  $1,000 
and  intei'est,  when  said  notes  shall  become 
due  and  iiayable,  and  for  costs  of  this  action. 
Ed  O'Bryan,  Aikman  and  Brooks,  Plaintiff's 
Attorneys." 

Exhibit  A:  "Augusta,  Kansas,  Jan.  3rd,  1891. 
$5(X).00.  tor  value  received  on  the  4th  day  of 
Feb.,  1891,  we  promise  to  pay  to  the  order  of 
Farmers'  State  Bank  the  siun  of  five  hundred 
dollars  at  the  Fanners'  State  Bank  in  Augusta. 
Kansas,  without  Interest  if  paid  when  due, 
but,  if  not  paid  when  due,  then  to  draw  inter- 
est at  ten  per  cent,  per  annum  from  date. 
For  a  valuable  consideration  we  waive  all  ben- 
efits derived  from  and  under  the  exemption 
laws  of  the  state  of  Kansas.  The  Augusta 
Mercantile  Company,  E.  R.  Grant,  Sec'y  and 
Treas.  No.  95,7(59.  Due  Feb.  7/91.  P.  O. 
Augusta,  Kansas."  Indorsed:  "F'or  value  re- 
ceived we  hereby  guaranty  payment  of  the 
within  note,  and  waive  demand  and  notice  of 
protest  on  same  when  due.  Farmers'  State 
Bank,  by  E.  R.  Grant,  Cashier." 

Exhibit  B  is  an  exact  duplicate  of  the  above 
except  the  date  of  maturity,  which  Is  March 
4,  1891. 

Defendant's  answer  admitted  the  averments 
of  tl»e  petition  "that  pUilntlff  is  a  corporation 
as  ailege<l  in  plaintiff's  petition;  also  that  the 
Farmers'  State  Bank  of  Augusta  is  a  coniora- 
tion  as  alleged;  also  that  tlie  Augusta  Mer- 
cantile Comi)any  is  a  corporation  as  alleged, 
and  that  John  Jacks,  F.  S.  Weeks,  and  E.  R. 
Grant  were  directors  and  officers  of  the  Far- 
mers' State  Bank,  as  alleged  in  plalntifTs  peti- 
tion; and  denied  generally  all  the  other  alle- 
gations of  the  petition. 

XilMVi  an  attadinient  affidavit  filed  by  the 
plaintiff's  attorney  an  order  of  attachment  un- 
der section  230  of  the  Code  was  granted  by  the 
probate  Judge  ot  said  county.    Among  other 
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iblnga.  fiila  afBdnTit  stnted:  "Said  afllant  fur- 
ther says  tbat  said  claim  against  said  defend- 
ant will  become  due  as  follows:  First,  flye 
bmidred  dollars  and  Interest  on  the  7th  day  of 
February,  1891;  second,  five  hundred  dol- 
lars and  interest  on  the  7tb  day  of  March, 

1881."     On  the  day  of  February,  1891, 

defendant  filed  his  motion  to  discbarge  said  at- 
tachment, which  motion  contained  eight 
grounds,  and  affidavits  were  afterwai'ds  filed 
by  both  parties  concerning  certain  of  snid 
grounds.  The  district  Judge  heard  this  motion 
at  chambers  on  April  6th  upon  the  first  six 
grounds,  not  considering  those  requiring  evi- 
dence: "First,  for  the  reason  tbat  no  suffi- 
cient affidavit  of  attachment  has  been  filed 
by  the  plaintiff  herein:  second,  for  the  reason 
tbat  no  sufficient  bond  or  undertaking  in  at- 
tachment has  been  filed  by  the  plaintiff; 
third,  for  the  reason  tbat  the  pretended  order 
of  attachment  issued  in  this  action  is  void  up- 
on its  face:  fourth,  for  the  reason  that  the 
pretended  order  of  attachment  Issued  in  this 
action  was  Issued  without  authority  or  right 
In  law,  and  is  wholly  void;  fiftb,  for  the  rea- 
w>n  tbat  the  petition  filed  by  the  plaintiff  here- 
in does  not  state  facts  sufficient  to  constitute  a 
rause  of  action  against  this  defendant;  sixth, 
for  the  reason  that  the  court  has  no  Jurlsdic- 
tioa  of  the  irablect-matter  of  this  action." 

Fred.  W.  Bentley  and  David  Smyth,  for 
;>Ialntiff  in  error.  3.  V.  Daugherty,  for  de- 
fendant in  error. 

MILTON,  J.  (after  statlnc  the  facts).  The  is- 
ine  before  the  trial  Judce  was  this:  Was  the  ac- 
tion prematurely  brouclitV  The  briefs  of  coun- 
sel also  pre^ient  the  siime  issue  to  us.  Under 
paragraph  40G,  Gen.  St.  Itsm,  when  an  insolvent 
bank  contracts  a  debt,  the  some  becomes  the 
debt  of  eacb  of  the  officers  who  had  knowledge 
of  the  bank's  condltton,  or  who.  In  the  dls- 
charge  of  his  duties,  ought  to  have  known 
Its  condition;  and,  if  such  ottlcers  were  sued 
m  a  proper  case,  the  only  defenses  would  be 
tbat  the  bank  was  not  Insolvent,  or  tbat  tbey 
did  not  know  its  condition,  and  could  not 
have  known  it  by  the  exercise  of  proper  care. 
It  will  be  necessary  for  us  to  Iniiuire  some- 
what aa  to  the  nature  of  the  bank's  obliga- 
tion upon  the  two  notes  which  are  the  basis 
of  this  action.  By  the  Indorsement  in  the 
nature  of  a  guaranty  the  bank  became  both 
an  indorser  and  a  guarantor  of  the  notes. 
Considered  as  an  indorser  (and  the  briefs  of 
both  parties  proceed  on  this  Idea),  the  bank's 
liability  on  the  notes  was  conditional.  In 
Swartx  T.  ItedSeld.  13  Knn.  5.5G,  Justice 
Brewer,  In  the  opinion  of  ibe  court,  quotes 
the  following  from  2  Smith.  Lead.  Cas.  61: 
"It  is  a  well-settU'd  principle  that  bankrupt- 
cy or  notorious  Insolvency  will  not  excuse 
notice  [to  the  indorser]."  And  in  the  same 
case  Justice  Brewer  says:  "The  Indoi'sement 
effectuates  two  things:  It  tmnsfers  llic  title 
and  crt'Stos  a  conilitinnal  llnbility.  The  tlrst 
la  oft«n,  in  tbe  coutcuiyluilou  of  the  yartlea 


at  tbe  time  of  the  transaction,  the  only  thing 
sought,  and  if  afterwards  recourse  Is  sought 
on  tbe  indorser  he  may  well  Insist  on  an  ex- 
act compliance  with  all  the  steps  necessary 
to  change  tbe  conditional  Into  an  absolute 
liability."  And  In  tbe  same  case  it  Is  stated 
by  a  quotation  from  Kent's  Commentaries 
that  knowledge  In  the  indorser,  when  he  in- 
dorsed the  paper,  of  the  insolvency  of  tbe 
maker  of  the  note  or  drawer  of  tbe  bill,  does 
not  dispose  of  tbe  necessity  of  notice  to 
charge  such  indorser.  In  Doolittle  v.  Ferry, 
20  Kan.  231,  the  court,  by  Justice  Brewer, 
says:  "That  from  such  Indorsement  [to  John 
Doe  or  order]  the  law  implies  a  well-deflne<l 
contract,  and  that  tbnt  contract  casts  a  con- 
ditional liability  on  tbe  indorser  is  conced 
ed."  And  again:  "The  law  gives  to  an  In- 
dorsement a  twofold  force:  It  operates  tn 
transfer  title;  it  Is  the  assumption  of  a  con 
ditlonal  liability."  As  a  guarantor,  th<^ 
bank's  liability  of  course  differs  from  that  of 
an  Indorser,  and,  as  Is  said  by  a  text  writer, 
"it  is  more  onerous."  In  section  1753  of 
Daniel  on  Negotiable  Instrumeuts  it  is  sai'l 
"The  guarantor's  liability  Is  secondary  aii'i 
collateral,  and,  in  general,  the  guarantor  con 
tracts  to  pay  If,  by  the  exercise  of  due  dili- 
gence, the  debt  cannot  be  made  out  of  tli 
principal  debtor."  We  observe  that  the  pe- 
tition does  not  allege  tbat  the  maker  of  tli*^ 
notes  was  Insolvent  when  they  were  mni)<- 
or  Indorsed,  nor  that  the  Indorser  knew  suc-li 
to  be  the  fact.  So  far  as  we  can  gather,  tli'> 
action  was  brought  ou  tbe  theory  that  tin- 
defendant's  liability  had  accrued  at  the  tliii<- 
and  by  reason  of  the  Indorsement  of  tln^ 
notes  by  the  bank.  In  view  of  the  fact  tli.nr 
the  bank's  liability,  either  as  indorser  o:- 
guarantor,  was  conditional  or  collnternl,  an 
action  could  not  have  been  bro>.i;;bt  agnlnp> 
It  upon  the  notes  until  they  were  due.  Hence 
It  would  seem  to  follow  that  this  action  to 
recover  under  section  406  could  not  be  main- 
tained until  the  primary  liability  of  the  bank 
had  accrued.  Section  11)0  of  the  Code  pro- 
vides that  the  plaintiff  In  a  civil  action  may 
have  an  attachment  against  the  property  o' 
the  defendant  upon  certain  grounds.  Tin- 
ninth  ground  Is  tbat  the  debt  was  fraudu- 
lently contracted,  or  the  obligation  fraudu- 
lently Incurred.  The  provisions  of  section 
230  allow  an  action  upon  a  claim  before  It  Im 
due,  and  an  attachment  for  causes  therein 
stated,  but  these  causes  do  not  embrace  the 
ground  as  to  fraud  stated  in  section  190.  It 
seems  proper,  therefore,  to  regard  the  In- 
dorsement and  guaranty  In  this  cnne  as  be- 
ing governed  by  the  rules  ordinarily  applica- 
ble to  such  transactions.  We  conclude  th.nt 
the  petition  and  affidavit  In  attachment  wero 
Insutnclcnt  to  support  the  attncliinent  pro- 
ceedings, tbat  tbe  action  was  prematurely 
broiiRbt,  and  tbat  the  ruling  of  the  trial 
court  upon  tbe  motion  to  discharge  tbe  at- 
tachment was  correct.  The  order  and  Judg- 
ment disclmrglng  the  attncliment  wlU  be  af- 
UrujcU.    All  tUe  JuUi;«s  concurring. 
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(S  Kan.App.  707) 

ATCHISON,  T.  &  S.  P.  R.  CO.  et  al.  v.  AN- 
DERSON. 

(Court  of  Appeals  of  Knnsas,  Southern  Depart- 
ment, C.  D.    June  10,  1897.) 

Appeal— JuKisDicTioxAL   Amount — Case-Maob — 

Amesomkst— Ckutific.vtb  or  Tbiai. 

Judge — Kvidence. 

1.  Tliat  the  amount  or  rahie  In  controversy 
exclusive   of   costs  exceeds  !fl()0   is  a   jurisiiic-  | 
Uonal  question,  and  cannot  be  inferred.     It  must 
aillrmatively  appear  in  the  record  pri'seuted  to 
this  court,  or  the  judge  of  the  district  or  su-  ' 
perior  court  trying  the  ease  must  certify  that  it  ; 
is  one  l)eIoiiging  t^i  the  excepted  classes.  | 

2.  When  a  case-made  has  Ix-cn  allowed,  ccrti-  i 
fied,  signed,  attested,  and  filed  as  a  case-made 
for  the  supreme  court,  tlie  judge  trying  the  case 
cannot,  of  his  own  motion,  witliout  notice,  with- 
draw the  case,  and  add  thereto  another  and  dif- 
ferent certificate,  although  the  time  allowed  by 
the  court  for  the  settlement  of  the  case  has  not 
expired. 

3.  When  a  case-made  has  been  settled,  signed, 
and  certified  by  the  district  judge  trying  the 
case,  and  the  same  attested  and  filed  as  a  case- 
made  for  the  supreme  court,  it  has  passed  beyond 
his  control,  and  cannot  thereafter  be  amended, 
altered,  or  changed  by  any  order  he  may  make. 
Lewis  V.  Linsoott,  15  Pac.  158,  37  Kan.  37». 

4.  The  certificate  of  the  judge  of  the  district 
or  superior  court  required  by  section  542a  of  the 
Code  of  Civil  Procedure,  where  the  amount  in- 
volved is  less  than  $100,  to  confer  jurisdiction, 
must  be  incorporated  in  the  record  presented  to 
thia  court. 

5.  Where  a  case  is  brought  to  tliis  court  upon 
the  certificate  of  the  judge  of  the  district  or  su- 
perior court  trying  the  case  tliat  it  is  one  be- 
longing to  the  excepted  classes,  the  certificate 
confers  jurisdiction^  and  evidence  aliunde  the 
record  is  not  admissible  to  prove  that  the  amount 
or  value  in  controversy,  exclusive  of  costs,  ex- 
ceeds $100. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Sumner  county; 
James  A.  Ray,  Judge. 

Ejectment  by  R.  A.  Anderson  against  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany and  another.  From  a  judgment  for 
plaintiff,  defendants  bring  error.  On  motion 
to  dismiss.     Granted. 

A.  A.  Hurd,  O.  J.  Wood,  and  F.  W.  Bentley, 
for  plaintiff  in  error.  A.  A.  Richards  and 
James  Lawrence,  for  defendant  In  error. 

SCHOONOVER,  J.  This  is  an  action  in 
ejectment,  without  dem.ind  for  rents  or  prof- 
Its,  for  the  recovery  of  a  strip  of  land  whicn 
had  been  condemnod  by  the  Le  Hoy  &  West- 
ern Railway  Company  for  a  rlglit  of  way. 
Judgment  of  ouster.  The  case  Is  now  before 
this  court  upon  a  motion  to  dismiss  for  want  j 
of  jurisdiction;  that  the  amount  or  value  in 
controversy,  exclusive  of  costs,  does  not  exceed 
$100;  and  that  there  is  no  certificate  of  the 
judge  of  the  district  or  superior  court  trying 
the  case  that  It  is  one  belonging  to  the  ex- 
cepted classes. 

We  have  examined  the  record  for  the  pur- 
pose of  ascertaining  the  amount  or  value  in 
controversy.  It  cannot  be  determined,  un- 
less we  accept  the  report  of  the  condemnation 
commissioners,  as  attirmativcly  showing  the 


same.  They  r^wrt:  "Value  of  land  taken, 
$7C.50;  amount  of  damages  to  land  not  tak- 
en, $90.00;  total,  $1GG.50."  This  action  is  to 
recover  the  land  taken,  and  the  value  of  the 
leasehold  of  plaintiff  in  error,  or  the  value  of 
the  defendant  in  error's  legal  or  equitable  es- 
tate therein,  is  the  amount  in  controversy. 
We  cannot  say  from  this  report  that  the 
amount  or  value  in  controversy,  exclusive  of 
costs,  exceeds  $100.  That  the  amount  or  val- 
ue In  controversy,  exclusive  of  costs,  exceeds 
$100,  is  a  jurisdictional  question,  and  cannot 
be  Inferred.  It  must  afflnnatively  appear  In 
the  record  presented  to  this  court,  or  the 
judge  of  the  district  or  superior  court  trying 
the  case  must  certify  that  it  is  one  belonging 
to  the  excepted  classes. 

It  was  ordered  by  the  trial  court  that  thC' 
case-made  be  signed  and  settled  on  or  liefore 
the  20th  day  of  April,  1804.  On  the  15th  day 
of  March,  18U4,  the  parties  plaintiff  and  de- 
fendant entered  into  the  following  agreement 
and  stipulation:  "The  plaintiff  above  named 
has  no  amendments  to  suggest  to  the  above 
and  foregoing  case- made,  and  agrees  that  the 
same  is  true  and  coirect  in  all  particulars 
and  as  a  whole,  and  it  is  stipulated  and 
agreed  by  and  between  the  parties  above  nam- 
ed, both  plaintiff  and  defendants,  that  the 
above  and  foregoing  case-made  may  be 
brought  on  before  the  Hon.  James  A.  Ray, 
the  judge  of  the  district  court  of  Sumner 
county,  Kansas,  who  tried  said  caase  at  tlie 
time  therein  specified,  for  signing,  settlement, 
and  allowance  as  a  true  and  correct  ca.se- 
made  at  any  time  hereafter,  but  within  the 
time  now  specified  by  the  order  of  said  court, 
and  that  notice  of  such  time  and  place  of 
presenting  said  case-made  to  said  judge  for 
signing,  settlement,  and  allowance  and  the 
service  of  said  notice  Is  hereby  expressly 
waived  by  said  plaintiff.  Dated  this  15th 
day  of  March,  A.  D.  1894."  In  pursuance  of 
this  stipulation  the  case-made  was  presented, 
settled,  allowed,  certified,  signed,  attested, 
and  filed  as  a  case-made  for  the  supreme 
court  on  the  IGth  day  of  March,  A.  D.  18«4. 
When  this  was  done,  the  agreement  was  com- 
pleted. The  stipulation  gave  the  judge  of  the 
district  cotu^  no  authority  over  the  case-made 
after  It  was  settled,  allowed,  and  filed;  and 
when  It  was  filed  It  passed  beyond  his  control. 
He  could  not  thereafter,  of  his  own  motion, 
without  notice,  withdraw  the  case,  and  add 
thereto  another  and  different  certificate,  al- 
though the  time  allowed  by  the  court  for  the 
settlement  of  the  case  had  not  expired.  It  is 
well  settled  that  neither  the  district  judge  nor 
the  stipreme  court  can  amend,  change,  or  add 
to  a  case-made  after  it  has  been  settled,  sign- 
ed, and  attested.  Graham  v.  Shaw,  38  Kan. 
734,  17  Pac.  ."532.  And  when  the  case-made 
was  settled,  signed,  and  certified  by  the  dis- 
trict Judge  trying  the  ca.se,  and  the  same  at- 
tested and  filed  as  a  case-made  for  the  su- 
preme cotirt  on  the  10th  day  of  March,  1884, 
it  passed  l)eyond  his  control,  and  coald  not 
thereafter  be  amended,  altered,  or  changed  by 
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any  order  he  inlg;bt  make.    Lewis  r.  LInscott, 
37  Kan.  379,  15  I'ac.  158. 

On  the  2»th  day  of  March,  1804,  the  case 
was  withdrawn  from  the  flies  of  the  district 
court,  without  notice  to  plolDtlfl  below,  and 
the  following  certificate  Inserted,  and  the  case 
reflled:  "In  the  District  Court  of  Smnuer 
County,  Kansas.  R.  A.  Anderson,  Plaintiff, 
vs.  Atoliison,  Topeka,  &  Santa  F6  Railroad 
ronipnny  and  the  Chicago,  Kansas  &  Western 
Railroad  Ccmpany,  Defendant.  I,  James  A. 
Ray,  who  was  Judge  of  the  district  court  of 
Sumner  cunnty,  Kansas,  at  the  time  the  above- 
entitled  cause  was  tried,  and  who  tried  said 
cause  as  such  jwlge,  do  hereby  certify  that 
the  alioTc-entitled  cause,  and  the  issues  there- 
in Joined  and  contained,  involves  the  title  to 
real  estate  situate  and  being  in  Sumner  coun- 
ty, Kansas,  and  that  said  case  is  one  belong- 
ing to  the  excepted  classes,  as  mentioned  and 
described  in  the  statute  in  such  case  made 
and  provided.  Witness  my  hand  this  29tb 
day  of  March.  A.  D.  18i>4.  James  A.  Ray, 
Judge  of  the  District  Court  of  Sumner  Coun- 
ty, Kansas,  who  tried  the  above  cause."  This 
certificate  was  written  on  a  blauk  page  follow- 
ing the  page  on  which  the  certificate  of  the 
db$trict  Judge  settling  and  allowing  the  case 
was  WTltten,  without  notice  to  plaintiff,  13 
days  after  the  ca.se-made  was  settled,  signed, 
and  filed,  but  before  the  time  fixed  by  the  trial 
court  for  the  settlement  of  the  case  bad  ex- 
pired. Plaintiff  contends  that  this  is  sufll- 
deut,  and  in  time;  that  the  certificate  of  the 
judge  of  the  district  or  superior  court  required 
by  section  542a  of  the  Code  of  Civil  Pi\)cedure 
"should  be  made  by  the  Judge  of  the  lower 
court  and  sent  to  the  supreme  court  to  be  filed 
with  the  petition  in  error  and  case^made" ;  that 
it  is  not  necessary  that  the  certificate  be  filed 
In  the  lower  court,  or  incorporated  In  the  rec- 
ord; that  it  is  sufficient  it  filed  with  the  peti- 
tion In  error  and  case-made  in  this  court.  We 
think  this  Is  not  a  correct  view  of  the  stat- 
utes. This  court  has  heretofore  held:  "When 
the  record  shows  tliat  the  amount  or  value  in 
controversy  is  less  than  $100,  there  must  be 
incorporated  in  the  record  a  certificate  of  the 
district  Judge  showing  that  tlie  case  Is  within 
the  exception  of  the  statute;  and  a  mere 
statement  to  that  effect,  signed  by  the  Jndge, 
and  afilxed  to,  but  forming  no  part  of,  the 
record,  confers  no  jurisdiction  upon  this 
court."  Clark  v.  City  of  Ottawa,  1  Ivan.  App. 
304,  40  Pac.  1071.  While  the  certificate  in  the 
case  we  are  now  considering  was  written  on 
the  record,  and  filed  in  this  court  with  the  rec- 
ord, it  Is  no  part  of,  and  is  not  iiicoii>orated 
in.  the  record.  The  record  had  passed  beyond 
the  control  of  the  Judge  at  the  time  the  cer- 
tificnte  was  written,  and  he  had  no  authority 
at  that  time  to  add  to  or  take  from  a  record 
settled,  signed,  attested,  and  filed  as  a  cuse- 
niade  to  this  court.  We  think  it  is  clearly  in- 
tended that  the  certificate  of  the  Judge  of  the 
district  or  superior  court  retiuired  by  section 
.T42a  of  the  Code  of  Civil  Procedure,  where 
the  amount  involved  is  less  tlian  |100,  should 


be  made  at  the  time  of,  or  prior  to,  the  settling 
of  the  case-made.  It  must  be  Incorporated  in 
the  record,  that  all  parties  may  know  what 
their  rights  are;  It  confers  jurisdiction;  It 
becomes  the  I>a8ls  of  an  appeal.  Our  supreme 
court  lias  said:  "Where  a  case  Is  brought  to 
the  supreme  court  upon  the  certificate  of  the 
district  judge  that  there  is  a  constitutional 
question  Involved  In  the  action,  and  the 
amount  sued  for  is  less  than  $100,  exclusive  of 
costs,  no  other  question  can  be  considered 
than  the  one  assigned  in  the  certificate  of 
the  Jndge."  Itallway  Co.  v.  Kimball,  48  ICan. 
381,  20  Pac.  604.  It  Is  insisted  that  this 
court  slionld  hear  evidence  aliunde  the  record 
to  establish  the  fact  that  the  amount  in  con- 
troversy, exclusive  of  costs,  exceeds  $100. 
There  may  be  cases  in  which  evidence  aliunde 
the  record  to  establish  a  jurisdictional  fact  Is 
admissible;  but  in  a  case  brought  to  this  court 
upon  the  certificate  of  the  judge  of  the  dis- 
trict or  superior  court  trying  the  case  that  the 
case  is  one  belonging  to  the  excepted  classes, 
as  provided  by  section  542a  of  the  Code,  the 
certificate  confers  jurisdiction,  and  evidence 
aliunde  the  record  to  prove  that  the  amount  in 
controversy  is  more  than  $100,  exclusive  of 
costs.  Is  not  admissible.  The  case  will  be  dis- 
missed.    All  the  Judges  concurring. 


(5  Kan. App.  SSt) 
MISSOURI   PAC.    RT.    CO.   T.   HARTMAN 

et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, B.  D.    June  9,  1897.) 
VoLuxTART  Fatments— Reimbuusemekt— Plbao- 

I>'0. 

The  court  properly  rendered  judgment 
against  plaintiff  upon  his  statement  of  his  case, 
sueh  statement  showing  that  he  was  not  entitled 
to  the  relief  sought.  Noble  v.  Frack  (Kan.  App.) 
48  Pac.  1004,  distinguished. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Bourbon  county: 
J.  S.  West,  Judge. 

Action  by  the  Missouri  Pacific  Railway  Com- 
pany against  M.  D.  Hartman  and  lua  Mead, 
administratrix  of  the  estate  of  J.  D.  Mead,  de- 
ceased. From  a  judgment  for  defendants, 
plaUitlff  brings  error.    Affirmed. 

These  proceedings  In  error  are  brought  to  re- 
verse a  judgment  rendered  by  the  district 
court  of  Bourbon  county.  In  September,  18U2, 
in  favor  of  M.  D.  Hartman  and  J.  D.  Mead, 
copartners  under  the  firm  name  of  M.  D.  Hart- 
man &  Co.,  against  plaintiff  in  error,  in  an  ac- 
tion brought  by  the  latter  to  recover  the  sum 
of  $3.')7.68.  Defendants  answered  the  petition, 
and  plaintiff  filed  a  reply.  When  the  case 
came  on  for  trial,  a  jury  having  been  waived, 
counsel  for  plaintiff  made  a  statement  of  Its 
case  to  the  court  as  follows: 

"Statement. 

"In  the  year  1800,  M.  D.  Hartman  and  J.  D. 
Mead  were  partners  doing  business  under  the 
firm  name  and  stj-le  of  M.  D.  Hartman  &  Co. ; 
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that  soipe  time  In  Jnne,  1890,  the  said  Ebirt- 
man  &  Co.  entered  Into  an  agreement  and  con- 
tract with  the  plaintiff  whereby  they  agreed  to 
butid  and  construct  at  their  own  expense,  and 
without  cost  to  the  plaintiff,  a  railroad  grade 
from  the  main  line  of  plaintiff's  traclc.  In  the 
city  of  Ft.  Scott,  Kan.,  to  the  Ice  house  owned, 
used,  and  operated  by  them  in  said  city ;  that, 
In  consideration  of  the  construction  of  said 
grade  by  said  defendants,  said  plaintiff  agreed 
to  lay  the  ties  and  iron  rails  on  said  grade,  thus 
making  a  spur  track  from  the  main  line  of 
plaintiff's  railroad  track  to  said  ice  house,  in 
said  city;  that  one  of  the  purposes  of  the  con- 
struction of  this  spur  track  was  for  the  ac- 
commodation of  the  defendants  in  and  about 
shipments;  that,  in  pursuance  of  the  agree- 
ment, the  defendants  Hartman  &  Co.  entered 
Into  a  contract  with  one  T.  K.  Martin  for  the 
construction  of  this  grade;  that  T.  K.  Martin 
had  no  contract  with  the  railroad  direct  for  the 
construction  of  the  grade;  that,  after  making 
his  contract  with  Hartman  &  Co.,  said  T.  K. 
Martin  employed  a  large  number  of  laborers 
to  perform  the  work  necessary  for  the  con- 
struction of  the  gi-ade:  that,  after  the  grade 
was  constructed,  the  plaintiff  fully  performed 
Its  agreement  by  laying  the  ties  and  Iron  rails 
upon  the  same;  that  none  of  said  laborers  who 
constructetl  the  grade  were  paid  by  Hartman  & 
Co.,  or  by  T.  K.  Martin;  that  the  value  of 
the  labor  of  those  laborers  for  the  construc- 
tion of  this  grade  was  $357.68;  that,  after  the 
grade  had  been  constmcted  by  the  laborers 
who  were  employed  as  aforesaid,  the  amounts 
earned  by  each  of  them  being  due  and  unpaid, 
they  Instituted  actions  against  the  plaintiff, 
the  Missouri  Pacific  Railway  Company,  to  a 
court  of  competent  jurisdiction,  and  obtained 
Judgments  against  the  plaintiff  In  this  case; 
that  those  actions,  one  of  those  actions,  at 
least,  was  appealed  to  the  district  court  of 
Bourbon  county,  and  was  again  decided  In  fa- 
vor of  tlie  lal)orers;  that  all  of  the  judgments, 
which  amounted  to  said  sum  of  $357.68,  ren- 
dered In  favor  of  said  laborers  and  against  this 
plalntur,  were  for  work  and  labor  performed 
In  the  construction  of  said  grade;  that  the 
defendants  In  this  action  at  all  times  have 
failed  and  refused  to  pay  any  of  said  laborers 
or  any  of  said  judgments,  and  have  failed  and 
i-cfused  to  pay  this  plaintiff  the  amount  which 
It  was  forced  to  pay  In  settlement  of  said  claims 
or  Judgments,  though  often  requested  by  this 
plaintiff  so  to  do;  that  no  t)ond  was  taken  by 
the  Missouri  Pacific  Railway  Company  from 
the  defendants  Hartman  &  Co.  On  the  above 
statement  the  plaintiff  claims  that  the  defend- 
ants Hartman  &  Co.  are  indebted  to  it  In  the 
sum  mentioned.  The  spur  track  was  to  be 
operated  by  the  railroad  company  to  the  Ice 
house  after  completed." 

Thereupon  the  court  found  that  under  said 
statement  plaintiff  was  not  entitled  to  a  recov- 
ery, and  rendered  judgment  accordingly,  and 
In  favor  of  defendants  for  coats. 

Pl&intiff's  petition  and  Its  statement  set  forth 
the  same  facts,  with  these  exceptions:    The 


petition  gave  the  names  of  the  laborers  &.nd 
the  wages  each  claimed,  and  showed  that  only 
one  of  the  Judgments  rendered  against  the 
company  by  the  justice  of  the  peace  was  ap- 
pealed from,  the  same  being  for  $15.90  and 
costs,  while  a  judgment  for  $261.73  In  favor 
of  the  assignee  of  a  large  number  of  the  dalms 
was  not  appealed  from,  and  did  not  contain  the 
averments  to  the  effect  that  Hartman  &  Co. 
had  entered  Into  a  contract  with  one  Martin 
for  the  construction  of  the  grade;  that  Martin 
bad  no  contract  with  the  railroad  company  di- 
rect; that  be  employed  the  laborers;  and  tbat 
no  bond  was  taken  by  the  railroad  company 
from  Hartman  &  Co.  The  answer  averred 
that  defendants  agreed  to  and  did  build  the 
grade;  tbat  they  had  fully  paid  therefor,  and 
owed  plaintiff  nothing;  and  denied  generally 
plaintiff's  allegations.  Plaintiff  replied  by  a 
general  denial.  Motion  for  a  new  trial  was 
filed  and  overruled,  plaintiff  excepting.  After 
the  proeeedinprs  to  error  were  begun,  the  de- 
fendant J.  D.  Mead  died,  and  the  action  was 
revived  In  this  court  in  the  name  of  the  ad- 
ministratrix of  bis  estate. 

J.  H.  Richards  and  C.  E.  Benton,  for  plain- 
tiff in  error.  J.  D.  McCleverty,  for  defend- 
ants In  error. 

MILTON,  J.  (after  stating  the  facts).  The 
only  question  for  our  determination  Is,  were 
the  defendants  below  entitled  to  judgment 
upon  the  statement  of  the  case  made  by 
plaintiff's  counsel?  It  does  not  appear  from 
the  statement  of  the  petition  that  this  con- 
tract was  in  writing,  and  we  are  not  Inform- 
ed concerning  the  ownership  of  the  land  up- 
on which  the  grade  was  constructed.  It 
would  be  reasonable  to  infer  that  the  defend- 
ants were  the  owners  of  the  land,  and  that 
they  were  to  own  the  grade  when  It  should 
be  built.  Thus  viewed,  It  Is  difficult  to  see 
how  there  could  be  any  obligation  on  the 
part  of  the  railroad  company  to  pay  for  the 
construction  of  the  grade.  It  may  be  that 
the  laborers  could  have  secured  liens  upon  it 
against  the  defendants  under  the  mechanic's 
lien  law  for  unpaid  wages,  but  they  were 
not  performing  any  labor  for  the  railroad 
company  or  Its  constructor.  Martin,  the  con- 
tractor, had  no  contractual  relation  with  the 
company,  and  It  would  not  have  been  liable 
to  any  laborers  except  under  a  contract  with 
it  and  upon  which  It  was  originally  liable. 
As  to  the  Judgments  obtained  against  the 
company,  we  note  that  one  was  for  the  sum 
of  $204.73,  more  than  two-thirds  of  the 
amount  of  all  the  judgments.  This  was  set- 
tled in  the  Justice  court,  although  the  com- 
l^any  had  here  an  opportunity  to  test  the 
question  of  its  liability  by  successive  ap- 
peals, If  need  be.  It  may  be  that  the  com- 
pany lost  the  cases  because  of  Its  own  neg- 
ligence In  i-espect  thereto,  or  because  of  Its 
expectation  of  a  recovery  from  Hartman  & 
Co.  As  the  defendants  were  to  build  their 
own  grade,  and  afterwards  the  company  was 
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to  lay  the  ties  and  Iron  for  their  accommoda- 
tion. It  seems  clear  that  the  company  could 
not  be  held  liable  for  anything  that  the  de- 
fendants were  to  do.  Not  being  obligated  in 
any  wise  for  the  debts  of  the  defendants,  It 
could  not  Tolnntarily  pay  such  <!obts,  and 
then  obtain  reimbursement  by  suing  there- 
for. Paragraph  1257,  Gen.  8t.  1889,  is  as  fol- 
lows: 

"1257.  Protect  Laborers,  Etc.  That  when- 
ever any  railroad  company  shall  contract 
with  any  person  for  the  construction  of  its 
road  or  any  part  thereof,  snch  railroad  com- 
pany shall  take  from  the  person  with  whom 
snch  contract  is  made,  a  good  and  sufficient 
bond,  conditioned  that  such  person  shall  pay 
all  laborers,  mechanics  and  material  men, 
and  persons  who  snpply  snch  contractor  with 
provisions  or  goods  of  any  kind,  all  just 
debts  due  to  such  i>er8ons,  or  to  any  per- 
i<on  to  whom  any  part  of  such  work  Is  given. 
Incurred  in  carrying  on  such  work,  which 
bond  shall  be  filed  by  snch  railroad  company 
in  the  office  of  the  register  of  deeds  in  each 
county  where  the  work  of  such  contractor 
shall  be;  and  if  any  such  railroad  company 
shall  fail  to  take  such  bond,  such  railroad 
company  shall  be  liable  to  the  persons  herein 
mentioned  to  the  full  extent  of  all  such  debts 
so  contracted  by  such  contractor." 

Prior  to  the  passage  of  this  statute  a  rail- 
road company  was  not  liable  in  any  way  for 
snch  debts.  Whoever  seeks  to  enforce  It 
must  show  all  the  facts  required  by  the 
statute,  one  of  which  is  that  a  contract  was 
entered  into  by  the  railroad  company.  Rail- 
road Co.  V.  Cuthbert,  14  Kan.  215;  Rail- 
road Co.  ▼.  Brown,  Id.  560.  It  follows  that, 
since  there  was  no  contract  relationship  be- 
tween the  railroad  company  and  the  defend- 
ants, there  could  be  no  liability  on  the  part 
of  the  railroad  company  nor  any  right  of  ac- 
tion over  against  the  defendants.  Neither 
the  petition  nor  the  statement  of  facts  claims 
that  the  defendants  had  failed  to  pay  the 
contractor,  Martin.  If  they  paid  the  con- 
tractor, and  he  failed  to  pay  the  laborers, 
they  might  be  liable  under  the  law  concern- 
ing mechanics'  Hens.  If  the  defendants  had 
not  paid  their  contractor,  he  or  his  assignee, 
and  not  the  railroad  company,  would  have 
had  a  right  to  sue  the  defendants.  The 
statement  specifically  alleged  that  Martin 
liad  no  contract  with  the  railroad  company, 
and  that  after  making  his  contract  with 
Hartman  &  Co.  he  employed  the  laborers, 
and  that  no  bond  was  taken  by  the  company 
from  Hartman  &  Co.  This  case  comes  within 
the  doctrines  laid  down  by  our  supreme  court 
in  the  case  of  Iilndley  v.  Railroad  Co.,  47 
Kan.  432,  28  Pac.  2()1,  where  it  is  said  that 
a  defendant  is  entitled  to  a  Judgment  against 
the  plaintiflF,  upon  his  statement  of  the  case, 
only  when  snch  statement  "admits  or  states 
facts  the  existence  of  which  atwointely  pre- 
cludes a  recovery  by  him,"  as  It  seems  plain 
that  plaintiff  was  not  entitled  to  a  recovery 
under  its  statement  and  petition.     In  the 


case  of  Noble  v.  Frack  (Just  decided  by  this 
court)  48  Pac.  1004,  we  held  that  such  a 
statement  should  be  liberallly  construed,  and 
that  a  demurrer  to  it  should  be  overruled  if 
the  statement  were  merely  Incomplete,  and 
if  It,  when  supported  by  the  allegations  of 
a  good  petition,  set  forth  facts  sufilclent  to 
constitute  a  cause  of  action.  In  this  case 
the  petition  and  statement  together  do  not 
come  within  the  rule  thus  announced.  The 
Judgment  of  the  district  court  will  be  af- 
firmed.   All  the  Judges  concurring. 


(S  Kan.App.  S<») 
CITY  OP  FT.  SCOTT  et  al.  v.  PECK. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment. E.  D.    June  9.  1897.) 
MdnicipalCoui'ORatioxs— Streets— Railkoads — 
Bridges— Nkougence—Pkovince  or 
JOHV— Abatbmkkt. 

1.  Where,  in  an  action  for  damages  brought  by 
an  administrator,  plaintifrB  intestate  was  killed 
by  being  crushea  between  the  timbers  of  a  rail- 
road trestle  above  a  public  street  in  a  city  of 
the  first  class,  and  the  top  of  an  omnibus  on 
which  the  deceased  was  riding  while  engaged  in 
his  business  as  driver  of  the  vehicle,  on  a  bright 
moonllEht  night,  and  where  the  evidence  shows 
that  th(>  deceased  was  familiar  with  the  streets 
in  question,  and  had  frequently  driven  hacks  and 
wagons  under  said  trestle,  but  fails  to  show  that 
he  had  ever  driven  an  omnibus  thereunder,  or 
that  his  attention  was  ever  called  by  any  one  to 
the  risk  of  so  doing,  held,  that  the  demurrer  to 
plaintiff's  evidence,  on  the  ground  that  It  proved 
such  contributory  negligence  on  the  part  of  the 
deceased  as  to  prevent  &  recovery,  was  properly 
overruled. 

2.  ^^■here  the  evidence  tended  to  prove  that  a 
railroad  trestle  wbidi  passed  over  a  public  street 
in  a  city  of  the  first  class  was  always  so  low  that 
it  necessarily  impaired  the  usefulness  of  the 
street,  and  that  the  city  permitted  such  trestle  to 
be  built  and  maintained,  and  where  the  evidence 
further  tended  to  prove  Uiat  the  injury  alleged  in 
plaintiff's  petition  resulted  from  the  insufficiency 
of  the  height  of  such  trestle  above  the  street,  hcM, 
that  the  whole  question  of  tlie  responsibility  of 
the  railroad  company  and  of  the  city,  and  of  their 
negligence  in  respect  to  the  trestle  and  street,  was 
properly  left  to  the  jury,  and  that  their  verdict 
upon  conflicting  evidence,  having  been  approvp<l 
by  tiie  trial  court,  will  not  be  disturbed  by  this 
court. 

3.  'Whero  an  oral  objection  was  made  to  pro- 
ceeding with  the  trial  of  this  action,  for  the  rea- 
son that  the  same  was  then  pending  in  the  sn- 
preme  court  on  defendant's  appeal  from  the  action 
of  the  district  court  of  Bourbon  county  (where 
the  case  was  first  tried)  in  granting  plaintiff  a 
new  trial,  and  no  plea  in  abatement  was  filed,  and 
no  evidence  offered  in  support  of  such  objection, 
the  same  was  properly  ovemiled. 

(Svllabus  by  the  Court.) 

Error  from  district  court,  Allen  cotmty;  L. 
StiUwell,  Judge. 

Action  by  C.  G.  Peck,  administrator  of  the 
estate  ot  D.  O.  Peck,  deceased,  against  the 
city  of  Ft.  Scott  and  the  Kansas  City,  Ft.  Scott 
&  Memphis  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendants  bring  error.  Af- 
firmed. 

Wallace  Pratt,  Chas.  W.  Blair,  W.  C.  Perry, 
W.  P.  Dlllard,  and  J.  H.  Crldor.  for  plaintilTs 
m  error.  J.  D.  McCleverty  and  J.  S.  West,  for 
defendant  In  error. 
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Mll/lOX,  J.  Tills  action  wns  brought  by  C. 
O.  IVck,  as  ndmiuistrator  of  the  estate  of  his 
SI  n.  1).  O.  I'efk,  deceased,  tinder  paragraph 
4518.  Gen.  St.  1S8!>,  against  the  city  of  Ft. 
Scott  and  the  Kansas  City,  Ft.  Scott  &  Mem- 
pliis  Itailroad  Company,  jointly,  to  recover 
damages  \\-hich  said  plaintiff  alleged  he  had 
su.stained  by  reason  of  the  death  of  his  son, 
as  plaintiff  alleged,  being  due  to  the  fault  and 
negligence  of  the  defendants.  At  ab.mt  3 
o'clock  a.  m.,  on  November  30,  1800,  D.  O. 
Peck  was  driving  an  omnibus  going  cast  on 
'llilrd  street,  In  Ft.  Scott,  taking  a  paissenger 
from  the  Missouri,  Kansas  &  Texas  Itailroad 
depot  to  his  home.  The  vehicle  was  nine  feet 
two  Inches  in  height.  Over  and  across  Third 
street,  which  extends  east  and  west,  was  a 
trestle  bridge,  built  in  1870  or  1871,  which 
formed  a  part  of  tlie  railroad  of  the  litigant 
comiiany.  At  the  point  where  the  usual  pas- 
sage of  wagons  took  place,  this  trestle  bridge 
was  nine  feet  and  six  inches  above  the  surface 
of  the  street  on  the  west  side,  and  nine  feet 
above  on  the  east  side.  The  railroad  company 
<'onstructed  a  1111  across  this  street  in  18(>U.  but 
Che  next  year,  on  demand  of  the  city,  cut  an 
spelling  through  the  embankment,  and  put  in 
this  structure,  which  we  sliall  refer  to  as  the 
"trestle,"  and  removed  the  fill  down  to  or 
slightly  below  the  nnturnl  surface  of  the 
ground,  and  down  to  the  grade  line  c^^tablishcJ 
by  the  city  engineer.  Abi,ut  lifteen  feet  east 
of  this  trestle  the  railroad  comixuiy  dug  a  ditch 
for  drainage  puriioses,  and  coveted  it  with  a 
small  wooden  bridge.  Some  years  after  this 
bridge  was  built,  it  was  raised  from  six  to  tin 
inches.  The  tn>stle  was  several  times  repair- 
ed by  the  company,  and  there  was  evldouce  to 
the  effect  that,  in  uncovering  the  timbers,  (juan- 
tities  of  dirt  were  thrown  Into  the  street  under 
the  trestle,  thus  filling  vp  and  raising  the 
street  sonu^what  under  the  trestle;  and  there 
was  evideiK-e  to  show  that  on  one  or  two  occa- 
sions employes  of  the  city  had  scraiwl  dirt 
from  the  surface  of  the  street  under  It.  The 
land  surface  is  such  in  the  vii-inity  of  tliis  tres- 
tle tliat  draioage  is  not  easy,  and  the  evidence 
is  conflicting  as  to  the  possibility  of  lowering 
the  street  under  the  trestle,  and  at  the  sjime 
time  making  It  pas.sable  in  wet  weather.  De- 
c(»a.«ied  was  sitting  In  the  driver's  tisual  seat,  on 
the  top  of  the  omnibu.s,  and  his  body  was 
caught  between  the  timbere  of  tlie  trestle  and 
the  top  of  the  omnibus,  crushing  him  so  terri- 
bly that  he  died  In  a  very  few  minutes  after 
tlie  injury  was  received.  N'o  one  sjiw  the  ac- 
cident. The  pas.sengpr,  Mr.  Hubbart,  a  postal 
clerk,  says  the  vehicle  slopiwd,  and  he  heard  a 
cnn-'h  on  top  of  it;  that  he  immediately  got 
out,  and  found  the  driver  lying  on  top  of  the 
omnibus,  between  the  central  portion  of  the 
roof  (wliich  is  the  highest  part  of  the  vehicle) 
and  one  of  the  side  railings,  between  the  two 
stringers  of  the  tirstle.  with  his  fa;-e  ui),  and 
his  feet  near  the  driver's  seat.  lie  was  strug- 
gling, as  if  dying.  In  some  way,  Mr.  Ilub- 
l;art  got  him  down  to  the  ground,  and  shortly 
afterwui'ds  other  persons  came;   but  the  in- 


jured man  died  before  he  could  be  taken  to 
his  room.  lie  was  conscious  after  the  Injury, 
and.  In  answer  to  a  question  by  Mr.  Ilut)bart 
as  to  wliether  he  realized  where  he  was,  said 
that  be  did,  but  was  too  sick  to  talk.  The 
night  was  briglit  and  clear,  the  moon  being 
almost  at  Its  full.  Third  street,  where  he 
passed  over  it,  from  Scott  avenue  to  the  tres- 
tle, is  a  moderate  decline  for  about  four  blocks, 
and  there  was  nothing  to  obstruct  a  view  of 
the  trestle.  The  railroad  at  this  point  is  the 
dividing  ihie  between  Ft.  Scott  proper  and 
East  Ft.  Scott,  the  business  portion  of  the  city 
being  west  of  the  railroad.  Dec(>ased  had  tired 
for  years  In  East  Ft  Scott,  and  had  passed  un- 
der the  trestle  with  great  frequency.  He  had 
driven  his  own  transfer  wagon  for  a  long  time, 
and  had  worked  for  two  years  or  more  for  the 
Terry  Bu.s  Company,  at  different  times,  being 
a  driver  of  the  baggage  wagon  mainly,  but  fre- 
quently driving  a  back.  During  the  month  hn- 
mediately  preceding  his  death,  he  fretiuently 
drove  an  omnibus.  He  had  often  driven  a 
hack  or  baggage  wagon  under  the  trestle,  but 
It  does  not  aiipear  that  he  had  ever  passed  un- 
der there  on  an  omnibus;  and  It  was  proven 
that,  in  order  to  remove  the  one  on  which  he 
was  cnL-ihcd,  It  was  necessary  to  back  it  out, 
and  tiiat  it  Imd  been  drawn  by  the  team  very 
hard  against  the  stringer  on  the  east  side  of 
the  trestle.  Several  of  the  bus  eomi>any"s  em- 
liloyOs  testified  that  they  were  In  the  habit  of 
ducking  their  heads  wlien  driving  under  the 
trestle  on  a  ha«'k,  although  there  was  no  real 
I'.ecessity  for  so  doing.  There  Is  nothing  to 
show  that  the  deceased  ever  did  this.  Much 
testimony  was  received  to  show  that  numeivus 
accidents  had  hnp|)encd  at  the  trestle  to  driv- 
ers and  loads.  Third  street  was  much  trav- 
eled, and  its  use  was  necessary  for  the  con- 
venience of  a  grejjt  number  of  i)eople.  Tliere 
were  two  other  practicable  routes  from  the  de- 
pot to  Hubbart's  residence,  but  the  one  under 
tiie  Third  street  trestle  was,  for  some  reason, 
coiisiileri'd  the  best.  It  was  not  shown  that 
complaints  were  made  at  any  time  to  the  city 
or  railroad  company  in  regard  to  this  trestle. 
Deceased  was  31  years  old,  and  unmarried, 
but  was  engaged  to  be  married.  His  father 
was  57  years  old,  and  a  widower,  and  was 
temiKirarlly  earning  $1.50  i  r  day  and  ex- 
IHaises,  while  deceased  was  receiving  |45  per 
month  for  bis  work.  His  estate  Inventoried 
only  $30.  He  had  given  about  |200  to  bis 
father  in  the  three  years  preceding  his  cieath, 
and  it  had  been  arranged  that,  after  he  should 
marry,  his  faiher  would  live  with  him. 

The  defendant  city  allegetl  In  its  answer 
that,  if  there  was  any  Injury  to  plaintiff's  in- 
testate, it  was  caused  solely  by  tlie  insufllcient 
height  of  the  trestle  of  the  defendant  com- 
pany', wliose  duty  it  was  to  place  and  maln- 
tiiln  a  suitable  crossing  at  the  intersection  of 
its  said  rojid  and  tlie  line  of  tlie  street.  Tliere 
wns  a  large  amount  of  tt>stimon,v  on  this  point, 
wliieh  will  be  hereinafter  noticed.  It  was  clear 
from  tlie  evidence  that  both  the  city,  in  its  cor- 
porate capacity,  and  the  railroad  company. 
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had  knowledge  of  the  condition  of  the  trestle 
contiuuouiily  from  the  time  of  its  erection  to 
the  time  of  the  casualty.  The  answer  of  the 
defendant  company,  among  otlier  things,  aver- 
rwl  tliat,  when  the  city  sought  to  operate  said 
street.  It  agreed  with  tlie  railroad  company 
that  said  city  would  assume  all  the  liability 
and  responsibility  of  the  manner  and  mode  of 
the  construction  of  the  trestle.  At  the  first 
trial.  In  Bourbon  county,  a  demurrer  to  plain- 
tiff's evidence  was  sustained,  but  It  was  after- 
wards set  aside,  and  a  new  trial  ordered. 
Shortly  thereafter,  the  Honorable  J.  S.  West, 
one  of  the  plaintiff's  attorneys,  having  been 
elected  Judge  of  that  district,  the  case  was 
sent  to  Allen  county  for  trial.  Verdict  and 
Judgment  In  favor  of  plaintiff,  and  against 
both  defendants,  for  12,000,  and  the  defend- 
ants bring  these  proceedings  to  reverse  said 
Judgment. 

Objection  was  made  by  the  defendants  to 
proceeding  to  trial  in  Allen,  county,  for  the  al- 
leged reason  that  the  same  case  was  then 
pending  in  the  supreme  court  upon  proceed- 
ings brought  by  the  defendants  to  reverse 
the  ruling  of  the  court  granting  a  new  trial  to 
plaintiff.  No  plea  In  abatement  was  filed,  and 
no  testimony  of  any  kind  was  offered  in  sup- 
port of  this  objection.  It  will  not,  tlierefore, 
be  considered  by  this  court.  See  8  Am.  &  Eng. 
Enc.  Iaw,  p.  r>7)T>,  and  cases  there  cited. 

Tlie  principal  questions  presented  are  tliese: 
First.  Ought  the  trial  court  to  have  sustained 
the  demurrer  to  plaintiff's  evidence  on  account 
of  contributory  negligence  of  plaintiff's  In- 
testate? Second.  Was  there  liability  on  the 
part  of  the  defendants,  or  either  of  them,  be- 
cause of  negligence 'if 

1.  The  able  counsel  for  each  of  the  plaintiffs 
in  error  have  given  the  first  question  much  at- 
tention In  their  briefs.  They  say  tliat  the  de- 
ceased luid  lived  in  Ft.  Scott  for  10  years,  and 
luid  driven  under  the  Third  street  trestle  very 
frecinently  with  wagon  or  cab,  both  by  day 
and  by  night;  that  there  were  two  other  Tome's 
on  which  It  was  safe  to  drive;  that  the  night 
was  bright,  and  there  was  nothing  to  obstruct 
his  view  for  some  time  before  he  reached  the 
trestle;  and  that  the  other  employes  of  the 
bus  comiMiny  knew  tlie  trestle  was  low,  and 
were  In  the  habit  of  "ducking"  their  beads  In 
going  under  it,  even  when  driving  hacks  (coun- 
sel, however,  say  that  there  was  no  necessity 
for  so  doing);  and  that  the  presumption  is 
irresistible  that  the  deceased  was  acquainted 
with  the  height  of  the  trestle.  They  conclude 
from  these  facts  that  deceased  must  have 
driven  against  the  trestle  without  care  or  pre- 
caution, thus  making  out  a  case  where  con- 
trllHitory  negligence  Is  so  clearly  shown  that 
the  trial  court  should  have  sustained  the  de- 
murrer to  the  evidence  of  plaintiff.  In  sup- 
port of  this  claim,  a  large  number  of  cases  are 
cited,  and  copious  quotations  given.  The  case 
of  FInlaj'son  v.  UaIIn>ad  Co.,  1  Dill.  584,  Fetl. 
Cos.  No.  4.703,  is  not  applicable,  as  It  appears 
that  the  Injured  party  was  strolling  along  a 
railroad  track,  "in  a  state  of  abstraction,  care- 


less  of  what  might  happen,"  practically  in- 
viting liarin.  In  this  case  deceased  was  go- 
ing where  he  liad  a  right  to  be,  In  tlie  pei'- 
forraance  of  his  work.  Counsel  have  said  tliat 
it  was  not  netiessaiy,  though  somewhat  cus- 
tomary, for  drivers  of  hacks  to  duck  their 
heads  when  going  under  this  trestle.  It  fol- 
lows, then,  that  it  would  not  be  negligent  for 
a  driver  of  such  a  vehicle  to  omit  such  action 
there;  and,  since  It  is  not  shown  t'nat  deceas- 
ed actually  knew  that  the  trestle  was  dan- 
gerously low,  it  could  not  be  said,  as  a  matter 
of  law,  that  he  was  guilty  of  contributory 
negligence  In  not  getting  down  from  the  seat 
In  driving  up  to  the  trestle.  The  very  fact 
that  he  had  so  often  driven  under  it  with  per- 
fect safety  and  convenience  may  have  pre- 
vented close  Inquiry  on  his  part  as  to  the  ac- 
tual height  of  tlie  structure.  Besides  Uiis,  it 
was  not  shown  that  he  had  ever  before  driven 
an  omnibus  under  the  trestle,  or  that  he  knew 
anything  about  the  danger  of  so  doing.  Cer- 
tainly, the  one  he  was  driving  could  not  have 
lieen  driven  through  the  jiassageway  under  it. 
The  case  of  Dewalil  v.  Railroad  Co.,  44  Kan.  5S«, 
24  Pac.  1101,  differs  materially  from  this  case, 
for  In  that  It  was  clear  Intestate  contributed 
directly  to  his  Injury,  In  that  he  aliglited  from 
a  train  while  it  was  moving  rapi<lly,  before 
It  reached  its  usual  stopping  place.  The  court, 
iu  considering  the  claim  of  counsel  that  the 
case  ought  not  to  have  been  taken  from  the 
Jurj-,  used  this  language:  "It  is  true  that  a 
Jury  may  Infer  ordlnaiy  care  and  diligence 
on  the  iiart  of  an  injured  person  from  the  love 
of  life,  or  the  instinct  of  self-preservation,  and 
the  known  disposition  of  men  to  avoid  injury; 
but  In  this  case  the  presumption  that  tlie  de- 
ceased was  In  tlie  exercise  of  due  care  is 
overcome  by  proof  to  the  contraiy,  and  this 
apjiears  without  any  conflict  of  evidence  from 
plaintiffs  own  case."  We  observe  that  there 
is  no  evidence  as  to  actual  negligence  on  the 
part  of  tlie  deceased  iu  the  case  at  bar. 

It  is  strongly  argued  that  the  case  of  Ball- 
way  Co.  V.  Montgomery  (Tex.  Sup.)  19  S. 
W.  lOlo,  furnishes  an  adjudication  by  the 
court  of  final  resort  that  facts  such  as  exist 
in  tills  case  conclusively  prove  contributory 
negligence,  and  bar  any  right  of  recover}-. 
The  fourth  division  of  the  syllabus  reads: 
"Plaintiff  was  Injured  by  being  caught  be- 
tween the  tiniliers  of  the  trestle  and  the  load 
of  wood  on  which  he  was  riding,  the  ground 
being  higher  on  the  side  opposite  which  he 
entered.  Held,  that  having  passed  under  tlio 
trestle  before,  hauling  wood,  and  being  used 
to  the  way,  he  was  guilty  of  contrlbutoi-y  neg- 
ligence in  not  foreseeing  the  danger."  The  dis- 
tinction Is  plain  between  the  case  clte<l  and 
the  case  In  hand.  The  trestle  was  not  over 
a  highway,  and  the  court  found  that  the  com- 
pany was  not  bound  to  provide  a  crossing  at 
the  point  where  the  trestle  was  locateil. 
Whether  or  not  It  was  Inteiided  for  a  passage 
was  an  Issue  in  the  case.  The  court  also 
found  that  the  Injured  party  was  accustomed 
to  pass  under  tlie  trestle  with  loads  of  wood. 
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and  held  that  he  thus  knew,  from  experience, 
(u  hauling  similar  loads,  the  danger  from  driv- 
ing under  the  trestle  with  a  load  of  wood. 

It  Is  claimed  that  the  contributory  negli- 
gence of  the  deceased  was  shown  by  his  not 
choosing  a  safer  way  when  such  was  open  to 
him;  and  the  case  of  Cohn  v.  Kansas  City,  108 
Mo.  387,  18  S.  W.  973,  Is  cited  as  supporting 
this  contention.  Part  of  the  syllabus  reads  as 
follows:  "One  who  attempts  to  cross  over  a 
sidewalk  as  part  of  a  road  known  to  him  to  be 
dangerous,  when  this  dangerous  place  could 
have  easily  been  avoided,  as  by  passing  around 
It,  or  by  taking  another  side,  is  wanting  In  due 
care,  and  the  court  may  so  declare  as  a  mat- 
ter of  law."  It  will  be  noticed  that  the  fact  of 
the  knowledge  of  the  dangerous  character  of 
the  place  is  assumed.  Besides,  this  is  not  in 
accordance  with  the  doctrine  of  our  supreme 
court.  See  I,Angan  v.  City  of  AtchlsMi,  35 
Kan.  318,  11  Pac.  38.  Other  cases  are  cited, 
but  the  same  distinction  api)ears  in  all  of  them. 
We  think  this  case  much  like  that  of  Railroad 
Co.  V.  Rowan,  55  Kan.  270,  39  Pac.  1010. 
Rowan  was  killed  by  being  struck  by  the  tim- 
bers of  a  low  bridge  while  he  was  on  top  of  a 
furniture  car.  In  the  performance  of  his  duties 
as  a  brakenian.  We  quote  the  following  from 
the  opinion  in  that  case:  "It  is  contended  that, 
as  Rowan  had  frequently  passed  under  this 
bridge  and  two  others  of  the  same  height,  he 
knew,  or  should  have  known,  that  the  bridge 
was  too  low  to  permit  him  to  stand  upon  the 
top  of  furniture  cars  while  passing  through  or 
under  the  bridge.  It  Is  insisted,  therefore, 
that  the  court  could  declare,  as  a  matter  of 
law,  that  no  recoveiT  can  be  had  in  this  case. 
We  are  of  the  opinion  that  the  testimony  was 
sufficient  to  send  the  case  to  the  Jury,  and  that 
it  cannot  be  said  that  the  findings  of  fact  do 
not  justify  a  recovery.  When  the  injury  and 
the  fault  of  the  company  had  been  proved,  the 
burden  of  showing  that  Rowan  had  knowledge 
of  the  risk,  or  that  he  failed  to  exercise  ordi- 
nary care  In  the  matter,  rested  upon  the  com- 
pany. In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presiuned  that  Rowan  was  free 
from  contributory  negligence,  as  it  is  held  that 
a  Jury  may  infer  ordinary  care  on  the  part  of 
an  Injured  person  from  the  love  of  life  or  the 
instinct  of  self-preservation  and  the  known  dis- 
position of  men  to  avoid  injury."  Dewald  v. 
Railroad  Co..  41  Kan.  591,  24  Pac.  1101.  And 
again:  "While  he  had  ridden  over  this  section 
of  tlie  road  for  a  year  or  more,  no  one  has 
been  produced  to  show  that  he  had  ever  ridden 
upon  one  of  the  high  cars,  nor  that  his  atten- 
tion was  ever  called  by  any  one  to  the  risk 
of  so  doing."  The  demurrer  to  plalntifTs  evi- 
dence was  properly  overruled  so  far  as  It  re- 
lates to  the  contributory  negligent*  of  the  de- 
ceased. 

2.  As  to  the  liability  of  the  defendants  below 
for  negligence  in  restiect  to  the  trestle:  Cer- 
tainly, that  was  a  dangerous  trestle,  and  one 
that  Impaired  the  usefulness  of  the  street  at 
the  time  of  the  casualty.  Rosponslbllity  for 
its  condition   rests   somewhere.      There  was 


negligence  on  the  part  of  one  or  both  of  the 
defendants  below.  Both  had  a  duty  fixed  by 
statute.  The  city  of  Ft.  Scott  owed  to  the 
public  the  duty  of  keeping  the  streets  within 
its  limits  in  a  safe  condition  for  use  In  the 
usual  manner  by  travelers,  and  was  llaUe  in 
a  dvll  action  for  injuries  resulting  from  the 
neglect  to  perform  this  duty.  Lengan  v.  City 
of  Atchison,  35  Kan.  318, 11  Pac.  38;  Jansen  v. 
aty  of  Atchison,  16  Kan.  358;  City  of  Salina 
V.  Trosper,  27  Kan.  544.  The  raib^md  com- 
pany had  a  duty  also,  under  the  fourth  clau.se 
of  paragraph  1207,  Gen.  St  1889,  which 
reads:  "Fourth.  To  construct  its  road  across, 
along  or  upon  any  stream  of  water,  water- 
course, street,  highway,  plank  road,  or  turn- 
pike, which  the  route  of  its  road  shall  inter- 
sect or  touch;  but  the  company  shall  restore 
the  stream,  watercourse,  street,  highway,  plank 
road  or  turnpike  thus  intersected  or  touched, 
to  its  former  state,  or  to  such  state  as  to 
have  not  necessarily  Impaired  Its  usefulness." 
Counsel  for  the  railroad  company  say  that 
the  company  might  have  either  restored  the 
street  to  its  former  state,  or  have  restored 
it  to  such  a  state  as  to  have  not  necessari- 
ly impaired  Its  usefulness,  and  that  it  did 
both,  by  taking  out  the  embankment  down 
to,  or  even  below,  the  natural  surface,  and  by 
putting  the  street  Into  a  usable  state,  fit  for 
public  use,  by  making  a  dear  space  of  between 
12  and  13  feet  between  the  surface  of  the  street 
and  the  trestle,  by  raising  the  trestle,  and  by 
digging  below  the  surface  of  the  street.  They 
say  there  can  be  no  question  that  the  space 
was  12  or  13  feet  In  1871,  immediately  after 
the  street  was  opened  there,  as  the  only  wit- 
nesses who  testified  as  to  the  height  of  the 
bridge  at  that  time  so  testified.  Counsel  for 
the  dty  called  attention  to  the  fact  that  the 
petition  in  this  case  alleged  that  the  negligence 
of  defendants  consisted  In  the  fact  that  the 
company  had,  with  full  knowledge  and  per- 
mission of  the  dty,  placed  and  maintained  an 
obstruction  over  Third  street,  the  said  obstruc- 
tion being  a  bridge  or  trestle,  which  was  ele- 
vated at  such  a  height  (only  about  nine  feet 
above  said  street)  as  to  obstruct  the  passage  of 
many  vehicles  in  common  use,  when  attempt- 
ing to  pass  along  said  street.  They  say  that 
these  allegations  mean  that  the  railroad  com- 
pany constructed  a  bridge  only  nine  feet  above 
the  street,  and  that  the  city  had  permitted  it 
to  remain  at  that  height;  that  this  is  the  only 
negligence  charged;  and  that  such  allegations 
did  not  Justify  the  admission  of  any  testimony 
to  prove  that  the  space  between  the  street  and 
the  trestle  had  been  lessened  by  the  street 
being  since  filled  up  from  any  cause.  They 
cite  tile  case  of  Talbot  ▼.  Taunton,  5  N,  E.  61(5, 
in  which  the  supreme  court  of  Massachusetts 
said:  "Where  a  railway  is  built  over  a  high- 
way which  a  city  is  bound  to  keep  in  repair, 
and  the  surface  of  the  street  is  so  raised  that 
pas.sengers  cannot  pass  under  it  safely  and 
conveniently,  the  city  is  liable  for  injuries  caus- 
ed by  such  defect  in  the  highway,  If  the  grade 
of  the  street  was  raised,  and  the  city  had  no- 
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tice  of  it.  If  the  railway  bridge  alone  c<xi8tl- 
tuted  the  defect,  the  city  Is  not  liable."  We 
remark  that  the  case  before  us  waa  tried  <m 
the  theory  that  the  space  may  have  been  orig- 
inally insufficient,  and  that  it  was  lessened  by 
the  acts  of  the  railroad  cc»npany  in  putting 
dirt  in  the  street,  and  from  other  cauaes,  and 
that  the  city  was  negligott  in  not  preserving 
the  proper  space. 

Very  few  objections  to  the  introduction  of 
evidence  were  made  In  this  trial,  and  we  are 
not  advised  by  counsel  where  the  objectionable 
testimony  is  to  be  found.  The  testimony  oc- 
cupies over  250  pages  of  the  record.  1*6  ob- 
jections as  to  irrelevancy  cannot  be  consld- 
eied. 

We  are  unable,  after  careful  and  repeated 
examinations  of  the  evidence,  to  agree  with 
counsel  for  the  railroad  company  as  to  the 
original  height  of  the  trestle  above  the  street 
Two  or  three  years  after  the  trestle  was  put 
in,  the  track  was  raised  there  possibly  one 
foot,  but  it  is  not  shown  that  the  bents  of 
the  trestle  were  lengthened,  as  the  blocking 
was  done  on  top  of  the  t)ents.  This  had  the 
effect  to  lift  tlie  stringers  higher  above  the 
street.  When  the  company's  employes  re- 
bailt  the  little  bridge  jnst  east  of  the  trestle, 
some  years  after  it  was  first  laid,  they  raised 
it  and  the  grade  of  the  street  there  six  inches 
or  more.  The  net  gain  in  the  height  of  the 
passa^reway  under  the  trestle  from  the  two 
operations  was  not  to  exceed  six  inches. 
The  testimony  of  James  Nulty,  which  the 
railroad  company  relies  on  as  to  the  original 
height  of  the  trestle,  shows  that,  at  the  time 
it  was  first  put  in,  he  was  doing  street  grad- 
ing near  the  trestle  for  the  city,  and  that  he 
estimated  the  height  of  the  trestle  at  12  feet, 
but  did  not  measure  it.  He  stated  that  he 
thought  the  street  had  filled  up  from  18 
inches  to  2  feet  from  that  date  to  the  time 
of  the  trial,  as  the  mudsills  were  formerly 
on  the  surface  of  the  ground,  and  during  the 
trial  he  had  dug  down  some  distance  to 
reach  them.  At  the  latter  date  he  made  cer- 
tain measurements,  and  found  that  the  dis- 
tance from  the  top  of  the  mudsills  to  the 
bottom  of  the  stringer  was  12  feet,  and  from 
the  l)ottom  of  the  mudsiUs  to  the  stringer  it 
was  from  12  feet  10  inches  to  13  feet.  He 
states  that  the  surface  of  the  street  in  1870 
was  at  the  bottom  of  this  mudsill.  The  mud- 
sills were  on  the  surface  of  the  street  when 
the  trestle  was  made,  but  the  testimony  of 
Mr.  Spafford,  superintendent  of  bridges  for 
the  railroad  company,  shows  that,  about  12 
yean  before  the  date  of  the  trial,  he  put  In 
a  new  trestle;  that  he  found  the  mudsills  on 
the  surface,  and  put  new  ones  about  2V6  feet 
iielow  the  surface  of  the  street,  making  long- 
er bents,  and  setting  them  down  into  the 
ground.  He  stated  that  the  bents  were  about 
12  feet  long,  and  the  other  dimensions  12  by 
12  inches,  and  that  they  rested  on  the  mud- 
sills. The  witness  Deamer,  who  testified  in 
regard  to  the  height  of  the  trestle  when  he 
raised  the  track  in  1872  or  1873,  stated  that 


he  thought  it  was  10  or  12  feet,  but  that 
he  had  never  measured  it.  From  the  fore- 
going, in  connection  with  the  undisputed  evi- 
dence that  the  trestle  was  from  8  feet  10 
Inches  to  9  feet  4  Inches  in  height  Just  after 
the  casualty,  it  will  be  seen  that  the  space 
between  the  bottom  of  the  street  and  the 
stringers  could  never  have  been  greater  than 
lOV^  feet;  and,  if  the  witness  meant  that 
he  put  the  mudsills  down  so  that  their  up- 
per surface  was  2^  feet  below  the  street 
level,  then  the  passageway  was  never  more 
than  9%  feet  in  height,  for  the  sinking  of 
the  mudsills  below  the  surface  of  the  street, 
and  putting  in  longer  bents,  did  not  affect 
the  height  of  the  stringers  above  the  street. 
Thus  having  a  means  of  fairly  accurate  meas- 
urement, we  may  say  that  this  bridge  was 
never  of  sufficient  height  above  the  street, 
and  that  it  necessarily  impaired  the  useful- 
ness of  the  street.  But  this  street,  from  va- 
rious causes,  kept  filling  up,  and  was  occa- 
sionally scraped  down  and  lowered  some- 
what by  the  employes  of  the  city.  That  it 
was  filled  somewhat  at  the  time  of  the  cas- 
ualty is  beyond  any  question,  but  it  is  im- 
possible for  us  to  determine,  and  the  Jury 
could  not  have  ascertained  with  certainty 
from  the  evidence,  to  what  extent  the  sur- 
face of  the  street  had  been  raised.  We  think 
they  were  Justified  In  finding  that  there  was 
negligence  on  the  part  of  the  railroad  com- 
I>any  by  reason  of  its  failure  to  comply  with 
the  statutory  requirements,  and  that  there 
was  a  continuing  duty  on  the  part  of  the 
city,  in  respect  to  the  street  under  the  tres- 
tle, to  put  it  in  a  safe  condition  for  use  by 
the  public,  and  tliat  its  failure  to  discharge 
its  duty  rendered  it  liable  in  an  action  for 
injuries  resulting  from  its  negligence. 

The  counsel  for  the  city  contend  that  the 
doctrine  of  the  case  of  Talbot  v.  City  of 
Taunton,  supra,  should  govern  in  this  case. 
We  observe  that,  in  the  case  Just  referred  to, 
the  action  was  against  the  city  alone.  We 
think  this  decision  is  applicable  under  our 
statutes,  which  declare  the  duties  of  cities 
and  railroad  companies  in  relation  to  public 
streets.  In  the  case  at  bar  we  cannot  say 
that  the  city  was  not  responsible  for  the  con- 
dition of  the  street  under  the  trestle,  for  the 
reason  that  the  evidence  indicated  that  there 
was  an  accumulation  of  dirt  to  some  extent 
above  the  natural  surface  of  the  street,  and 
that  it  failed  to  require  the  street  to  be 
put  into  such  condition  as  not  to  have  nec- 
essarily impaired  its  usefulness  at  the  time 
the  trestle  was  built.  Nor  could  the  city  re- 
lieve the  railroad  company  from  the  conse- 
quences of  its  failure  to  comply  with  the  law, 
by  any  agreement  between  the  city  and  the 
railroad  company.  We  cannot  say  that  the 
railroad  company  should  not  be  held  liable, 
unless  the  evidence  clearly  and  without  any 
material  conflict  showed  that  It  had  perform- 
ed its  duty  under  the  law.  This  was  not 
shown.  All  these  issues  were  submitted  to 
the  Jury,  and  its  verdict  upon  conflicting  evi- 
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dence  has  received  the  approval  of  the  trial 
court. 

We  are  not  warranted  In  disturbing  the 
verdict  and  jndsment  in  view  of  the  forego- 
ing considoratlons,  unless  \re  should  find  that 
the  Instructions  of  the  court  were  Improper, 
or  tliat  the  court's  refusal  to  give  certain  In- 
structions was  erroneous.  One  of  the  in- 
structions askod  was  that  the  Jury  should 
return  a  verdict  for  the  defendants.  An- 
other was  in  respect  to  tlie  knowledge  or 
moans  of  knowledge  on  the  part  of  tlie  de- 
ceased in  respect  to  the  lieigljt  of  tlie  trestle 
above  the  surface  of  the  street,  and  of  the 
height  of  the  omnibus,  and  also  bis  knowl- 
o<lge  as  to  oth(>r  convenient  and  safe  ways 
whereby  he  could  have  reached  his  destina- 
tion, declaring  that,  If  stich  knowledge  or 
means  of  knowledge  existetl,  deceased  w^as 
guilty  of  such  contributory  negligence  that 
the  verdict  should  be  for  the  defendants. 
Another  Instruction  directed  the  return  of  a 
verdict  for  the  defendants  If  the  jury  be- 
lieved from  the  evidence  that  the  night  was 
light  and  clear,  and  that  the  deceased,  as  he 
approached  the  trestle,  could  have  seen  it 
by  using  his  eyes.  Another  Instruction  re- 
fused was  to  tlie  effect  that  if  there  w^erc  oth- 
er routes  of  travel  that  were  safe  and  con- 
venient, and  if  the  deceased  had  knowledge 
of  them  and  the  condition  of  Third  street  at 
the  trestle,  or  had  reasonable  opportunity  to 
know  them,  he  was  bound  to  take  one  of 
such  other  routes,  and,  falling  to  do  so,  the 
plaintiff  could  not  recover.  Of  course,  the 
first  instruction  was  properly  refused.  The 
second  instruction  was  an  incorrect  proposi- 
tion, and  told  the  jury  exactly  what  consti- 
tuted negligence,  thus  Invading  their  prov- 
ince. The  next  instruction  refusetl  is  sub- 
ject to  the  same  objection,  and  it  was  also 
very  Incomplete.  The  last  instruction,  whose 
refusal  is  complained  of.  Is  objectionable  for 
the  foregoing  reasons,  and  it  is  not  a  good 
declaration  of  law.  Counsel  for  the  city  com- 
plain of  Instruction  No.  18,  which  was  given 
by  the  court.  This  related  to  the  inference 
of  the  exercise  by  the  deceased  of  ordinary 
care  and  prudence  upon  the  instinct  of  self- 
pieservatlon.  in  the  absence  of  evidence  as 
to  what  he  may  or  may  not  have  done  Imme- 
diately prior  to  the  Injury  he  received.  This 
instruction  is  drawn  from  the  language  of 
the  su|»reino  court  In  the  case  of  Dewald  v. 
Kailrond  Co.,  hereinbefore  cited,  and  has 
lieen  recently  employed  In  the  case  of  Kail- 
road  Co.  V.  Rowan,  also  cited  herein. 

It  Is  further  contended  that  the  verdict  is 
excessive,  in  view  of  the  small  amount  which 
the  deceased  had  contributed  to  his  father 
In  the  three  years  preceding  lils  death.  We 
should  be  Inclined  to  adoi>t  this  view  were 
It  not  for  the  fact  that  the  defendant  in  er- 
ror was  to  make  his  home  with  his  son  when 
the  latter  should  marry.  Xo  doubt,  the  jury 
regarde<l  that  as  the  Important  element  in 
the  matter  of  damages.  We  are  not  prepared 
to  say  that  the  sum  awarded  waa  excessive 


from  this  point  of  view.  The  judgment  of 
the  trial  court  will  be  affirmed.  All  the 
judges  concurring. 


ALEXANDER  v.  WINTERS  et  al.     (No. 

1,49«). 
(Supreme  Court  of  Nevada.    June  19,  1897.) 

WaTEKS  and  WlTEK  COCRSES  —  Rksbkvoie — 
Flowing  Lands— Right  op  Owseu 
TO  Damages. 
In  an  action  for  damages  caused  by  dcfend- 
anta  opening  the  gntcs  of  a  dam,  tliereby  caus- 
ing n  cn'cl«  to  flood  ]il.iiiitiff's  land,  it  appeared 
that  the  dnm  was  built  by  a  ditch  comimny  un- 
(lir  ;ui  ii;:r('oincut  Iji'twtcii  the  promoters  and  one 
of  the  (ipfenilauts  that  the  dam  should  not  raise 
tlie  waters  aliove  the  level  of  the  lake  at  high- 
water  mark,  and  that  he  should  have  the  al)so- 
lute  control  of  the  flood  gates  and  water  ways  of 
said  dam  after  July  1st  in  each  year:  that 
plaintiff,  acthig  as  the  agent  of  her  imiupdiatp 
grantor,  was  one  of  such  promoters,  and  had 
knowledge  of  such  agreement,  and  participated 
In  the  proceedings  of  such  corporation;  tliat  at 
the  time  of  the  injury  complained  of  she  was  a 
stockholder  of  the  company;  that  the  corporation 
ratific<l  such  contract,  and  such  defemliuit  exer- 
cised the  rights  given  him  by  it  from  the  time 
the  dam  was  constnicted. — a  period  of  seven 
years;  and  that  the  flooding  of  plaintifF'a  land 
was  ciinsed  by  his  oiieuinc  the  gates  of  the  dam, 
as  he  had  a  right  to  do  under  such  contract. 
Held,  that  plaintiff  could  not  recover. 

ApiK'al  from  district  court,  Washoe  county; 
A.  E.  Cheney,  Judge. 

Action  by  E.  L.  Alexander  against  Theodore 
Winters  and  othere.  From  a  judgment  in  fa- 
vor of  defeiulants,  plaintiff  appeals.  Aflirm- 
ed. 

Trenmor  Coffin  and  Curler  &  Curler,  for  ap- 
pellant. Robt.  M.  Clarke  and  William  Web- 
ster, for  respondents. 

MAS8KV,  J.  The  appellant  brought  this 
action  to  recover  a  judgment  for  damages 
against  the  resitondents,  caused  by  flooding 
water.  From  the  Judgment  In  favor  of  the  re- 
spondents, and  from  an  order  denying  appel- 
lant's motion  for  a  new  trial,  this  appeal  hab 
been  taken. 

The  coiuplaint  charges  that  In  May,  1896, 
the  respondents  opened  the  gates  of  the  dam 
used  for  storing  water  In  Washoe  Lake,  and 
discharged  large  quantities  of  water  there- 
from In  excess  of  what  was  necessaiy  to  ir- 
rigate lands,  thereby  Increasing  the  flow  in 
Steamboat  cret>k,  and  causing  the  creek  to 
overflow  Its  banks,  and  to  flood  the  appel- 
lant's land,  and  to  wash  sand  and  gravel  on 
the  said  land,  and  to  wash  out  the  head  gates 
and  irrigating  Iki.xcs,  and  to  fill  up  her  irri- 
gating ditches,  making  it  impossible  for  her 
to  save  her  hay  crop.  It  Is  further  charged 
In  said  complaint  that  on  the  12th  day  of 
July,  189(5,  resprmdeiits  again  oiiened  the  gates 
of  said  dam  and  di.scharged  Into  said  Steam- 
boat creek  largo  quantities  of  water  In  excess 
of  what  was  necessary  to  Irrigate  the  land  ly- 
ing below  said  lake,  thereby  caaslng  said 
creek  to  overflow  Us  banks,  and  to  wash  sand 
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and  gravel  upon  the  appellant's  meadows, 
making  It  Impossible  for  the  appellant  to  cut 
and  save  her  crops  of  hay.  The  respondents 
filed  separate  answers  denying  the  averments 
of  the  complaint,  and  by  way  of  new  matter 
alleged,  In  substance,  that  the  Washoe  Lake 
lU'servolr  &  Galena  Ditch  Company  had  con- 
structed a  dam  at  the  outlet  of  Washoe  Lake 
for  the  purpose  of  holding  back  the  waters  to 
irrigate  lands,  and  that  the  appellant  was  a 
member  of  said  corporation,  and  as  such  as- 
sisted in  the  construction  and  maintenance 
of  said  dam.  and  used  the  waters  thereby  re- 
Rtrnlned  to  In-lgate  her  lands  and  the  crops 
urowing  thereon.  The  facts  disclosed  by  the 
record,  in  brief,  are:  That  in  the  summer  of 
1806.  and  before  that  thiie.  the  appellant  own- 
ed and  occupied  certain  lands  In  the  lower  end 
of  Steamboat  valley,  which  wctc  Irrigated  by 
the  waters  of  Steamboat  creek.  She  and  her 
grantors  have  claimed  and  owned  said  land 
since  abont  1860,  and  have  rai.sed  and  har- 
vested crops  of  hay  tliereon  since  that  date, 
.steamboat  creek  is  a  natural  water  course, 
witli  its  principal  source  In  Washoe  Lake, 
flowing  over  and  through  the  lands  of  the 
appellant.  Brown's  creek  and  Galena  creek 
are  tribntaries  of  Steamboat  creek,  the  waters 
tliereof  flowing  Into  Steamboat  creek  above  the 
appellant's  land.  HufTaker's  creek  Is  also 
tributary  to  Steamboat  creek,  and  flows  there- 
in on  the  appellant's  lands.  Many  gulches 
and  ravines  discharge  their  waters  Into  Wash- 
oe Lake  and  Steamboat  creek  and  its  trib- 
utaries above  appellant's  lands  during  the 
spring  season  and  times  of  freshet.  The  vol- 
ume of  water  flowing  into  Steamboat  creek 
i.s  variable,  at  times  being  very  large,  and  at 
other  times  not  sufllcient  to  irrigate  the  lands 
of  the  farmers  residing  thereon,  and  exercis- 
ing the  right  to  use  the  waters  for  that  pur- 
pose. Ordinarily,  three  or  four  thousand 
inches  of  water  flow  naturally  out  of  Washoe 
T«ike  Into  Steamboat  creek,  and  in  flood 
limes  that  creek  carries  about  10,0(K»  inches. 
The  lands  of  the  appellant  are  in  the  lowest 
iwition  of  Steamboat  valley,  and  during  the 
times  of  high  water  are  flooded.  In  1860 
the  parties  claiming  to  own  these  Kinds,  and 
••ertaln  other  parties,  constructed  a  ditch  from 
a  point  in  Steamboat  creek  abont  one  mile 
alwve  the  appellant's  said  land,  and  over  a 
I«rt  thereof,  to  Huffaker's  creek.  This  ditch 
was  constructed  for  the  purpose  of  turning  the 
waters  of  Steamboat  creek  out  of  its  natural 
channel  below  the  head  of  said  ditch,  tliereby 
drying  and  making  available  for  hay  and 
grazing  the  lands  adjacent  to  the  said  chan- 
nel and  for  the  further  purpose  of  iiTlgating 
tiie  lands  of  the  parties  constructing  said 
ditch.  This  ditch  was  constnietod  uiMin 
grounds  higher  than  those  through  which  the 
natural  channel  passed.  The  action  of  the 
water  flowing  through  this  ditch  had  grad- 
ually deepened  and  widened  the  same  from 
the  point  where  it  connected  with  the  creek 
to  and  partially  across  the  appellant's  land. 
This  ditch  for  a  considerable  distance  above 


Hufflaker's  creek  Is  shallow  and  narrow. 
Since  the  waters  of  Steamboat  creek  wevi« 
tnmed  into  this  ditch  in  1860,  the  old  chan- 
nel has  filled  with  sediment,  and  become 
nearly  obliterated.  The  appellant  and  her 
Immediate  grantor,  for  whom  the  appellant  was 
agent,  had  constructed  and  maintained  dams 
in  this  ditch  above  appellant's  lands,  thereby 
retarding  the  flow  and  holding  back  the  wa- 
ters so  that  the  same  overflowed  the  banks 
thereof,  spread  over  said  lands,  and  irrigate<l 
the  same.  These  dams  caused  a  sediment  to 
settle  In  lite  ditch,  and  fill  the  snm<'.  and  in 
189.5  the  appellant  caused  to  be  constructed 
niion  her  a\n\  land  in  said  ditch  a  dam  for 
this  pnri)o.«e.  She  also  caused  ditches  to  bo 
constructed  at  riglit  angles  with  the  cliaunel 
from  this  dam.  and  caused  bulkheads  to  be 
put  in  each.  These  ditches  have  leas  fall  than 
the  channel  which  was  obstructed,  and  were 
not  sufllcient  In  size  to  carry  the  water  In 
times  of  high  water,  and  thereby  caused  the 
channels  Iwtli  below  and  above  to  fill  up  with 
sediment.  In  consequence  whereof  the  water 
overflowed  appellant's  land.  The  waters  of 
Steamboat  creek  being  insufficient  to  Irrigate 
the  lands  thereon  during  seasons  of  scarci- 
ty. It  was  determined  by  the  farmers  resid- 
ing thereon  to  build  a  dam  at  the  outlet  of 
Washoe  Lake  for  the  purpose  of  storing  the 
waters  therein  daring  the  winter  and  spring 
months,  and  at  times  when  there  was  more 
water  than  was  needed  for  irrigation.  In  pur- 
suance of  this  puipose  notice  was  ixwted  by 
a  portion  of  the  farmers  claiming  the  surplus 
water  of  Galena  creek,  and  an  easement  or 
ditch  to  conduct  the  same  Into  Little  Washoe 
Lake,  and  the  right  to  construct  and  maintain 
a  dam  at  the  outlet  of  Little  Washoe  Lake, 
for  the  purpose  of  storing  the  waters  therein. 
The  respondent  Winters  owned  the  land 
where  the  dam  was  to  be  built,  and  the  land 
on  the  border  of  the  lake,  which  would  be 
flooded  by  the  building  of  the  dam,  and  he 
objected  to  tlie  construction  of  the  dam  un- 
less uiK>n  condition  and  subject  to  his  control. 
These  conditions  were  accepted  by  the  ranch- 
ers, and  were  contained  In  a  written  agree- 
ment between  the  parties,  whereby  Winters 
granted  to  the  farmers  the  right  to  make  a 
dam  of  solid  masonry  across  the  outlet  of 
Washoe  Lake  of  such  dimensions  In  height 
as  the  farmers  may  deem  proper  for  the  pur- 
poses of  flowing  water  back  uiran  said  lake 
for  storage  purposes.  lie  aiso  granted  the 
right  to  make  and  construct  a  ditch  over  his 
land  for  the  purpose  of  carrying  tiie  waters 
from  Galena  creek  into  said  lake  to  be  stored 
for  use  in  Irrigation.  It  was  further  provided 
that  the  dam  should  not  raise  the  waters  above 
the  level  of  the  lake  at  high-water  mark.  It 
was  also  further  provided  that  Winters  should 
have  the  absolute  control  over  the  flood  gates 
and  waterways  at  all  times,  and  also  control 
over  the  flood  gates  and  waste  ways  of  said 
dam  .it  any  time  after  the  1st  of  July  in  each 
year.  This  agreement  was  made  on  the  18th 
day  of  May,  1889.     On  the  5th  day  of  Septem- 
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ber,  1889,  the  fanners  locating  and  claiming 
the  right  to  construct  the  dam  and  ditches 
alwve  referred  to,  conveyed  their  rights  to 
the  respondent  Winters,  which  conveyance  was 
duly  recorded.  On  the  same  date  certain  of 
the  farmers  locating  and  claiming  the  riglits 
above  referred  to  made  and  filed  articles  in- 
corporating the  respondent  the  Washoe  Lalie 
Reservoir  &  Galena  Ditch  ComiMny.  The 
purpose  of  said  Incorporation,  as  expressed  in 
the  c«tiflcate  thereof,  was  to  construct  a 
dam  at  the  outlet  of  lower  Washoe  Lake,  and 
to  construct  and  maintain  a  ditch  to  divert 
water  from  Galena  creelc  to  lower  Washoe 
I^ke,  and  there  store  the  same  for  stock,  do- 
mestic, irrigation,  and  mechanical  uses.  Cer- 
tain farmers  owning  land  upon  Washoe  and 
Steamboat  creeks  were  the  promoters  of  this 
corporation,  and  the  appellant,  acting  as  the 
agent  of  ber  immediate  grantor,  was  also 
one  of  the  promoters  of  the  same.  It  also 
appears  that  at  the  time  of  the  injury  com- 
plained of,  and  for  some  time  previous  there- 
to, appellant  was  an  owner  of  the  stock  of 
said  corporation;  tliat  for  a  long  time  previ- 
ous, acting  as  agent  for  bar  immediate  gran- 
tor, she  bad  participated  In  the  proceedings  of 
said  corporation,  and  had  claimed  the  benefits 
thereof.  She  admits  that  she  bad  knowledge 
of  this  agreement  between  Winters  and  the 
farmers.  In  1889  the  corporation  construct' 
ed  the  dam  at  the  outlet  of  Little  W^asboe 
Lake,  since  which  time  said  corporation  has 
exercised  the  right  for  which  it  was  created 
under  the  agreement  with  the  said  Winters. 
The  appellant  has  iiartlclpatcd  in  the  meet- 
ings of  the  coi'iMration  either  as  agent  of  her 
Immediate  grantor  or  as  a  stockholder  there- 
of during  these  years,  and  has  paid  the  as- 
sessments levied  upon  the  stock  by  herself  and 
ber  grantor. 

The  year  of  1896,  respecting  the  water  sup- 
ply abont  Washoe  Lake  and  its  vicinity,  was 
unusual.  The  snows  upon  the  adjacent  moun- 
tains remained  longer  tlian  usual;  unusual 
and  heavy  storms  prevailed  in  May,  and 
Steamboat  creek  and  its  trllmtaries  were  full, 
and  at  times  overfiowed  their  banks,  during 
the  months  of  May.  June,  and  July  of  that 
year.  On  the  20th  day  of  May  a  great  storm 
filled  the  banks  of  these  streams,  overflowed 
the  same,  carried  away  dams,  bridges,  and 
bulkheads,  and  washed  sediment  and  debris 
over  the  floode<l  lands.  On  the  5th  day  of 
May.  1896,  the  gates  of  tlie  dam  at  the  outlet 
of  Washoe  Lake  were  raised  by  the  agent  of 
the  corporation  upon  the  direction  of  the  re- 
spondent Winters,  and  were  kept  open  until 
the  15tb  of  June,  at  which  time  they  were 
closed.  It  seems  that  the  lands  flooded  by 
the  dam  on  the  borders  of  Washoe  Lake  be- 
longing to  Winters  were  meadow  lands,  and 
the  liay  growing  thereon  Is  usually  harvested 
during  .July.  On  the  12th  day  of  July  of 
that  year  the  gates  of  the  dam  were  again 
raised  by  the  company,  at  the  request  of  Win- 
ters, pursuant  to  said  agreement,  and  there 
were   discharged   therefrom   for   some   time 


about  3,500  inches  of  water  into  Steamboat 
creek.  At  this  time  the  lands  of  the  appellant 
were  partially  flooded,  and  the  waters  dis- 
charged from  the  lake  ran  down  upon  and 
spread  over  a  part  of  appellant's  meadow,  and 
prevented  her  from  harvesting  the  same. 
The  natural  channel  of  Steamboat  creek  above 
the  ranch  of  the  appellant  is  sufilclent  to  carry 
within  its  banks  ail  the  water  turned  thertin 
during  July  and  August,  1896,  and  has  been 
since  1889,  except  a  small  part  thereof.  The 
part  not  sufl^clent  to  carry  the  water  has  been 
obstructed  and  filled  with  sediment  and  dSbrl.s 
which  has  settled  therein  by  reason  of  the 
dams  and  bulkheads  maintained  by  the  ap- 
pellant and  her  grantor.  It  further  appears 
that  in  the  latter  part  of  June  or  earJy  in  July 
the  bulkhead  and  dam  on  appellant's  ranch 
were  out  of  repair;  that  the  water  was  run- 
ning under  the  bulkhead  and  over  her  lands, 
and  could  not  be  ccmtroUed  under  the  condi- 
tions of  the  channel.  Prior  to  1896  the  quan- 
tity of  water  which  came  down  Stcamtxwt 
creek  was  not  sufficient  to  do  appellant  much. 
If  any,  Injury,  and  was  often  insufficient  to  ir- 
rigate her  lands.  It  further  appears  that  the 
very  large  quantity  of  water  stored  in  1896  in 
Washoe  Lake,  and  that  the  very  large  quan- 
tity of  water  flowing  into  Steamlxmt  creek 
from  said  lake,  and  from  streams  and  ravines 
tributary  to  Steamboat  cre^,  was  due  to  the 
causes  above  set  out.  The  record  also  dis- 
closes that  the  appellant,  before  the  commence- 
ment of  this  action,  had  commenced  an  action 
against  certain  other  parties  for  damages 
growing  out  <tf  flooding  waters  during  this 
season,  but,  as  the  facts  connected  with  this 
suit  will  not  in  any  manner  affect  the  decision 
of  this  case,  they  are  omitted.  Upon  tbe  facts 
above  set  out,  the  court  found  that  tbe  ap- 
pellant had  been  damaged  by  not  being  able 
to  harvest  ber  crop  in  the  sum  of  $500,  but 
gave  judgm«it  for  the  respondents. 

The  errors  assigned  are:  First,  that  the 
findings,  conclusions,  judgments,  decisions,  and 
decrees  of  the  court  are  not  supported  by  the 
evidence,  and  are  contrary  to  the  evidence; 
second,  error  of  the  court  In  rendering  a  deci- 
sion, judgment,  and  decree  in  favor  of  the  re- 
spondents. Without  passing  upon  ail  the  con- 
tentions presented  by  the  briefs,  we  find  In  the 
record  reason  for  affirming  this  judgment.  The 
appellant  was  a  promoter  of  the  project  to  con- 
struct a  dam  at  the  outlet  of  Washoe  Lake  for 
the  puriJose  of  storing  water  for  irrigation,  ei- 
ther as  owner  of  some  Interest  in  said  land 
or  as  the  agent  of  her  Immediate  grantor. 
She  was  In  control  of  the  land  as  the  owner  of 
some  interest  therein,  or  as  the  agent  of  her 
immediate  grantor,  before  and  at  the  time  of 
the  construction  of  the  dam.  She  was  pres- 
ent at  the  meeting  when  the  corporation  was 
formed.  Before  the  formation  of  the  corpora- 
tion she  was  anxious  to  have  an  interest  In  the 
project,  and  was  then  informed  of  its  purpose 
and  objects.  She  requested  the  witness  Crane 
to  obtain  such  an  interest.  She  discussed  the 
height  of  the  proposed  dam.     She  subscribed 
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for  stock  In  the  name  of  her  linmedlate  jn'an- 
lor.  She  paid  assessments  upon  tliis  stock 
for  the  punwwe  of  constnu-tlng  ih->  dam.  The 
('am  was  discussed  by  her  during  Its  construc- 
tion. She  attended  some  of  tlie  meetings  of 
the  stockholders,  and  took  part  therein.  She 
accepted  the  benelits  of  the  stored  waters  to  Ir- 
rlRate  tlie  land  during  the  dry  niniiths  of  the 
year.  Sie  was  cognizant  of  the  agreement 
with  Winters.  The  dam  <»uld  not  have  l)een 
con.structed  without  obtaining  a  concession 
from  Uie  defendant  Winters,  and  she  must 
have  known  this  fact.  It  is  also  apiwirent 
from  all  the  facts  that  tlie  dam  was  constructed 
by  the  corporation  nmlcr  the  contract  with 
AVlnters:  that  the  waters  so  stored  were  used 
ilici-eunder,  and  the  flow  of  the  water  was  reg- 
ulatetl  thereby.  It  Is  a  well-settled  proposl- 
tii'ii  of  law  that  a  corporation  may  ratify  an 
agreement  made  by  Its  promoters.  Such  rat- 
Iticntion  may  be  Implied  from  the  acts  of  tlie 
••(•n'oratloin  without  an  express  nccejrtancc. 
The  liability  of  the  coin^rrntion  uniler  these 
I  in-iinistances  dO€>s  not  rest  upon  a  supposed 
.'i-.-rncy  of  the  promoters,  but  upon  the  innnc;- 
i'iate  and  voluntary  act  of  the  company.  If 
l!'e  contract  is  within  the  <'orporatc  jwwers  of 
t'ae  corporation,  it  may.  wlien  organized,  ex- 
pressly or  impliedly  assume  the  resptnisibllity 
<if  the  same,  and  thus  make  It  a  valid  obliga- 
tion of  the  conwratlon.  This  Is  especially 
t'-ne  If  the  agreement  npix-ars  to  be  a  reason- 
jiMe  means  of  carrying  out  any  of  the  corpo- 
I'lte  powers  or  authorized  purposes.  Pratt  v. 
.^".•^lch  Co.  (Wis.^  (;2  X.  W.  SI;  Tllitdery  Co.  v. 
KMtlcsrn  (S.  D.)  ."i"  X.  W.  2:«:  Kalhca.I  Co.  v. 
Uranger  i'Vex.  Civ.  App.»  2;t  S.  W.  42r>:  Water 
Co.  V.  Adams  (Colo.  App.)  37  Vnc.  3!t;  Bntner 
V.  Brown  (Ind.  Sup.)  :{S  X.  K.  :{1S:  2  (^)ok, 
Stock.  Stockh.  *  C  ip.  T.aw,  8  7i»7.  Tlie  re- 
sjiondent  the  Washoe  Ijike  Kesei-voir  &  (Ja- 
Icna  Creek  Ditch  Company  ratllied  by  Its  acts 
the  Winters  contract.  This  contract  is  clear- 
ly within  the  powers  of  this  conioration. 
The  pi!n>oses  of  the  corporation  could  not 
have  been  aceomplislied  without  the  conces- 
sions contained  in  this  contract.  The  condi- 
tions of  the  contract  whereby  Winters  re- 
perved  the  right  to  control  the  head  gates  of 
the  dam  for  the  purpose  of  protecting  his  own 
)»roi)erty  are  reasonable,  and  the  corixinitlon, 
having  accepted  the  benetits  of  this  agree- 
ment, cannot  repudiate  its  bnnlens.  Those 
lights  were  exercised  by  Winters  from  the 
rate  of  the  construction  of  the  dam  up  to  the 
time  of  the  alleged  Injury.  The  appellant  dm-- 
Ing  all  the.se  times,  cither  as  agent  of  her  im- 
mediate grantor,  who  was  a  stockholder  of 
tsald  corporation,  or  as  a  stockholder  of  said 
i-orporatlon.  accepted  the  benetits  arising  un- 
der this  contract  In  the  irrigation  of  .said  land, 
and  acfiulesced  In  the  exercise  by  Wintera  of 
tbo.>-'e  rights  reserved  In  the  contract.  It  Is 
well  settled  that  a  person  cannot  accept  and 
reject  the  same  Instmment.  or.  having  .ivailed 
himself  of  It  as  to  part,  defeat  its  provisions  in 
any  other  part.  2  Herm.  Kstop.  ii  1(I2S.  cita- 
tions In  note.    The  samo  doctrine  Is  forcibly 


stated  by  this  author  In  section  1049  and  sec- 
tion  1050  of  the   same  volume,   wherein   he 
sa.vs:    "A  person  shall  not  be  allowed  at  once 
I  to  l)eneflt   by  and  repudiate  an   Instrument, 
I  but.  If  he  cliooses  to  take  the  benefit  which  It 
confers,  he  shall  likewise  take  the  obligations 
or  bear  the  onus  which  it  imposes.    Xo  person 
can  accept  and  reject  the  same  Instrument. 
j  •    •    •    He   who  accepts  a   benefit  under  a 
deed,  a  will,  or  other  Instrument,  must  con- 
I  firm  the  whole  Instrument,  conforming  to  all 
,  Its  provisions,  and  renouncing  every  right  In- 
con.'^lsicnt   with   theju."      Tiie  appellant  and 
her  grantor  consiilcred  It  necessary  that  this 
dam  sliDUid  be  constructed  for  the  purpose  of 
,  storing  water  to  Irrigate  said  lands.    The  dam 
I  was  constructed  under  the  Winters  contract. 
j  She  and  her  grantor  accepted  the  benefits  of 
,  tills  contract,  and  slie  must  now  accept  the 
•  lu'.rden  Imposed  by  It.      Whatever  damages 
she  sustained  In  ilay  and  July  by  reason  of 
tlie  acts  of  the  respondents  arise  from  the  ex- 
.  erdse  of  the  rights  under  this  contract,  and 
I  the  appellant,  as  a  stockholder,  under  the  po- 
;  cnllar  circumstances  of  tliis  case,  cannot  coin- 
,  jilaln  of  these  acts.      For  tliese  reasons  the 
I  judgment  of  the  district  court  will  be  affliinei!. 

I      BRMvXAP,  C.  J.,   and  BOXXIFIELD,  J., 

concur. 


STATE  ex  rel.  KEITH  t.  WESTERFIELP, 
State  Treasurer.      (Xo.   1,501.) 

(Supreme  Court  of  Xevada.    June  18,  1807.) 

Ge:^eral  School  Fi'nd — Appropriation  to 
Pay  Teachers  in  State  Orphans' 
Home — Vauuity. 
1.  Const,  art.  11,  §§  ^-*j,  provide  that  the  leg- 
islature shall  provide  for  a  uniform  s.vstem  of 
cotnaion  schools,  by  wliicli  a  school  slinll  be  es- 
tablished and  maintained  in  each  school  district 
six  months  in  each  year;  that  the  proceods  de- 
rived from  designated  sources  are  pledged  for 
edncatioual  purposes,  and  shall  not  be  transfer- 
red to  any  other  fund  tor  other  uses,  and  shall 
be  from  time  to  time,  apportioned  among  the 
counties";  that  the  legislature  shall  provide  for 
the  investment  of  all  uroceeds  derived  from  said 
sources  in  certain  kinds  of  bonds;  that  the  in 
terest  only  "shall  be  used  for  educational  pur 
posi-s,  and  any  surplus  shall  be  added  to  thi* 
principal  sum,  provided  that  such  portion  of  said 
interwt  as  may  be  necessary  may  be  appropri- 
I  ated  for  the  support  of  the  state  university"; 
that  the  legislature  shall  establish  such  universi- 
t.v.  and  ina.v  establish  normal  schools  and  such 
dilTerent  grades  of  schools,  from  the  primary  de- 
partuuMit  to  the  stale  university,  as  it  deems  nec- 

■  essary:  and  that  it  shall  provide  a  special  tax, 
I  not  exce«'diiig  two  mills,  in  addition  to  the  oth- 
I  er  means  provicl<^l  for  the  suiipurt  of  said  uni- 
;  versify  and  conuiiou  schools.  llrJI,  th.-it  no  jmrt 
'  of  the  geiienil   school  fuiul  can  1k>  appropriat«'.l 

■  to  pay  teachc-s  at  the  state  on)han8'  home,  and 
I  St.  l.*^!)7.  p.  82,  in  so  far  as  it  attempts  such  ap- 
I  propii.'ition.  is  void. 

I  2.  St.  1S!)7,  p.  82.  S  1.  proriiles  that  the  fo"- 
1  lowing  sums  are  nppmpiiateil  "for  the  purposes 
hereinafter  named,  and  for  the  supjiort  of  the" 
state  governuicnf  for  the  fiscal  .vears  lh'!)7  unii 
l.'-t.S;  "For  tile  salary  of  the  jiuvcrnor.  .S.S.O(t"." 
Forty  other  sums  are  named  for  as  iiii'iiy  pur- 
poses, without  desii;uafiiig  any  fund.    Section  34 
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is:  "For  the  salary  of  one  teacher  and  one  na- 
Fistant  teacher  at  the  state  orphans'  home.  ?2,- 
400,  payable  out  of  the  general  Rchool  fund." 
//(•/(/,  that  thouKh  the  last  olanw  of  section  34  is 
iu  conflict  with  the  constitution,  and  void,  the 
remainder  of  the  section  is  not  affected  by  such 
fact,  and  makes  a  valid  appropriation. 

Original  application  by  Uie  state,  on  the 
relation  of  Florence  M.  Keith,  for  a  writ  of 
mamlamus  to  compel  W.  J.  We.sterflcld,  state 
treasurer,  to  pay  a  warrant  In  relator's  favMr, 
drawn  by  the  state  controller. 

J.  Poiijade  and  Geo.  W.  Keith,  for  relator. 
J.  R.  Judge,  Atty.  Gen.,  William  VVooUburu, 
and  A.  J.  McGowan,  for  respondent. 

BONXIFIELD,  J.  The  relator  brings  this 
action  to  compel,  by  writ  of  manclaiuus,  the 
respondent,  as  state  treasurer,  to  pay  a  cer- 
tain warrant  drawn  in  her  favor  by  the  state 
controller  for  the  sum  of  lf4o.  in  payment  ot 
her  salary  for  the  month  of  April  last,  as 
assistant  teacher  at  the  state  orphans'  home. 
The  warrant  was  drawn  on  or  nnide  payable 
out  of  the  general  school  fund,  pm-suant  to 
the  terms  of  the  act  making  uu  appropriation 
for  the  payment  of  the  salaries  of  the  teachers 
at  said  home,  passed  at  the  last  session  of 
the  legislature.  St.  1807,  p.  82.  The  ques- 
tion of  the  constitutionality  of  said  appropria- 
tion Is  raised  by  the  pleadings.  The  conten- 
tion of  counsel  for  resi)Oii(leiit  Is,  In  effect, 
that  the  moneys  belonging  to  the  gener.al 
school  fund,  In  contemplation  of  the  cons'.liu- 
lion,  can  be  usetl  only  for  the  support  of  the 
common  schools  and  the  state  university,  and 
not  for  any  purposos  of  the  state  o.phnns' 
home.  Coiusel  for  relator  argues  to  the  effect 
that,  as  the  constitution  pledges  these  moneys 
for  educational  purposes  for  the  beneat  of  all 
the  children  of  the  state,  the  npjiropriation  of 
a  due  i)roportlon  of  it  for  the  payment  of  the 
teachers  at  the  state  orphans'  home  Is  permis- 
sible under  the  terms  of  the  constitution;  that 
such  use  of  It  is  applying  It  to  educational 
jiurposes;  and  that  no  chl'd  can  be  projier.y 
deprlveii  of  the  beneflts  of  said  moneys  by 
reason  of  its  being  placed  In  said  home;  and 
I  hat  the  educational  department  of  said  home 
may  properly  be  considei-ed  a  part  of  the  com- 
mon school  system.  As  we  view  the  terms  of 
the  constitution  and  the  former  decisions  of 
this  court,  we  do  not  think  the  above  conlou- 
tlon  Is  tenable  on  the  part  of  the  relator.  Sec- 
tions 2  to  (>  of  article  11  of  the  constitution 
provides  "that  the  legislature  shall  provide  for 
a  uniform  system  of  common  schools,  by 
^vhlch  a  school  .shall  be  established  atid  main- 
tained In  each  school  district  at  least  six 
months  In  every  year";  that  the  pi'oceeds  de- 
rived from  certain  designated  s.iurces  '  sliall 
be,  and  the  same  are  hereby,  solemnly  pledged 
for  educational  puiposes,  and  shall  not  be 
transferred  to  any  other  fund  for  other  u.ses, 
and  shall  be,  from  time  to  time,  apportioned 
among  the  counties";  that  the  le.lslature  shall 
provide  for  the  investment  of  all  jjrocrecds 
derived  from  any  of  said  sources  iu  certain 


kinds  of  bonds;  "that  the  Interest  only  of  the 
aforesaid  proceeds  shall  be  used  for  educa- 
tional pur])oses,  and  any  surplus  interest  shall 
be  added  to  the  principal  sum:  provided,  that 
such  portion  of  said  interest  as  may  tK>  nec- 
essary may  be  appropriated  for  the  support, 
of  the  state  university";  that  the  legislature 
shall  provide  for  the  establishment  of  a  state 
university,  which  shall  embrace  departments 
for  agriculture,  mechanical  arts,  and  mining; 
that  the  legislature  shall  have  power  to  estab- 
lish normal  schools  and  such  different  grades 
of  schools,  from  the  primary  department  to 
the  university,  as,  In  their  dl.scretion,  they 
may  deem  necessary;  and  that  the  leglslatui'e 
shall  provide  a  special  tax,  which  shall  not  ex- 
ceed two  mills  on  the  dollar  of  all  taxable 
propert.v  in  the  state.  In  addition  to  the  other 
means  provided  for  the  support  and  mainte- 
nance of  said  university  and  common  schools. 
The  educational  system  of  this  state  consists 
of  the  above-named  departments  of  educa- 
tion, and  the  above  provisions  are  made  for 
the  support  of  this  system  or  these  depar*" 
ments.  In  State  v.  Rhoades,  4  Xev.  312,  tbt. 
court  held  "that  section  3  of  article  11  of  tht 
constitution  prolilbits  the  legislature  from  us- 
ing the  funds  arising  from  the  sale  of  the 
public  lauds,  wlikth  were  granted  for  educa- 
ticmal  purposes,  for  any  other  l?raiich  of  state 
expenditure,  except  that  Immediately  connect- 
ed with  the  educational  system,  but  (that)  It 
does  not  prohibit  the  use  of  a  part  of  the  trust 
estate  for  the  purpose  of  nuiking  the  rest 
available."  The  above  construction  of  said 
section  3,  that  the  legislature  Is  prohibited 
from  using  the  funds  arising  from  the  sale 
«f  lauds  which  were  granted  for  educational 
purposes  for  any  other  branch  of  state  ex- 
I)enditures,  except  tliat  immediately  con- 
nected witli  the  educational  system,  except, 
etc.,  is  applicable  to  all  moneys  arising 
from  the  procetnls  from  the  several  sour- 
ces named  In  said  section,  whether  It  be 
prlncli)al  or  Interest,  as  all  such  moneys  or 
fimds  are,  by  the  same  terms.  Included  Iu 
the  prohibition.  In  State  v.  Dovey,  19  Nev. 
;«)0.  12  Pac.  910,  the  court  held:  "In  the  ap- 
portionment of  the  school  fund  as  required  by 
the  constitution  (article  11,  §  3),  the  wards  of 
the  state  at  the  ori)hans'  home  should  not  be 
coimte<l  as  a  part  of  the  children  of  Ormsby 
county,  as  their  e<lucatlon  Is  provided  for  by 
the  state  orphans'  home,  and  they  have  not 
the  right  to  attend  the  public  school."  It  was 
clearly  the  opinion  of  the  court  In  that  case 
that  the  educational  department  of  the  state 
orphans'  home  was  foreign  to  the  educational 
system  of  the  state,  as  provided  for  by  said 
article  11:  that  the  ap])ortionment  of  the 
school  moneys  required  by  the  constituticm  to 
be  made  among  the  several  counties  could  In 
no  manner  be  affected  by  anything  pertaining 
to  said  home;  and  that  the  wards  of  the  state 
In  said  home  had  no  Interest  in  said  moneys; 
and  that  they  coidd  not  be  considered  In  con- 
nection therewith.  Tlie  court  said:  "Tlie 
cou  trolling  thought  was  to  give  to  each  couu- 
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ty  an  equal  snm  for  eech  child  In  the  county 
entitled  to  attend  and  enjoy  the  public 
schools;"  that  the  children  in  the  orphans' 
home  were  not  entitled  to  attend  the  public 
schools;  that  "they  are  no  tax  uj>on  the  pub- 
lic school  fund.  The  school  is  not  affected 
by  them.  It  would  be  the  same  If  they  did 
not  exist,  or  if  they  resided  in  a  foreign  coun- 
try." It  is  true  that,  if  a  portion  or  all  of 
these  moneys  were  appropriated  to  the  edu- 
cation of  the  cliildren  in  said  home,  It  would 
be  applying  them  to  educational  puriwses; 
but  the  constitution  does  not  Include  the  edu- 
cation of  these  children  in  the  term  "educa- 
tional purposes."  The  constitution  requires 
the  Interest  derived  from  the  said  several 
sources  to  be  apportioned  among  the  counties, 
except  sucli  part  as  the  legislature  may  deem 
necessary  for  the  support  of  the  state  uni- 
versity. The  special  tax  required  to  be  lev- 
ied as  above  named  is  for  the  support  of  said 
university  and  common  schools.  The  said  in- 
terest and  the  proceeds  of  said  tax  constitute 
the  general  school  fund.  Then,  certainly,  no 
part  of  this  fund  can  be  used  to  pay  the  war- 
rant of  relator  in  question,  without  disregard- 
ing the  mandates  of  the  constitution. 

We  are  of  (pinion,  upon  reason  and  the 
above  authorities,  tliat  the  appropriation  made 
by  the  legislature  for  the  payment  of  the  sal- 
aries of  the  teachers  at  the  state  orphans' 
home,  in  so  far  as  the  same  is  made  payable 
out  of  the  general  school  fund,  is  unconstitu- 
tional, null,  and  void;  and  it  follows  that  the 
warrant  in  question,  in  so  far  as  it  is  made 
payable  out  of  said  fund,  by  the  terms  there- 
of. Is  null  and  void.  But  it  does  not  follow 
that  said  appropriation  or  said  warrant,  or 
either  of  them,  is  otlierwise  null  and  void. 
We  hold  that  the  legislature  has  made  a  valid 
appropriation  for  the  payment  of  the  salary 
In  question,  and  that  the  same  is  payable  out 
of  the  general  fund  in  the  state  treasury,  the 
same  as  the  salary  of  the  governor  and  most 
of  the  other  state  officers,  and  the  same  as  oth- 
er appropriations  in  which  no  specltlc  fund  is 
named.  Section  19  of  article  4  of  the  constitu- 
tion provides:  "No  money  shall  be  drawn 
from  the  treasury  but  In  consequence  of  ap- 
propriations made  by  law."  It  will  be  observ- 
ed that  it  Is  not  required  that  the  fund  out  of 
which  the  appropriations  are  to  be  made  shall 
be  named  in  the  apxiroprlatlou  act.  Usually, 
if  not  always,  other  acts  or  the  constitution 
show  what  fund  the  money  appropriated  is  to 
be  drawn  from.  Section  1  of  the  said  act  of 
1887  appropriates  various  sums  for  different 
purposes.  It  reads:  "The  following  sums  of 
money  are  hereby  appropriated  for  the  pur- 
poses hereinafter  named,  and  for  the  support 
of  the  government  of  the  state  of  Nevada  for 
the  flacal  years  1897  and  1898;"  and  then  fol- 
lows: "For  the  salary  of  the  governor,  eight 
ihonsand  dollars;"  and  40  other  sums  are 
named,  for  as  many  different  purposes,  with- 
out designating  any  fund.  Section  34:  "For 
aalaiy  of  one  teacher  and  one  assistant  teacher 


at  the  state  orphans'  home,  twenty-four  hun- 
dred dollars  (|2,400),  payable  out  of  the  gen- 
eral school  fund."  The  last  chiuse  of  this  sec- 
tion Is  null  and  void,  for  the  rea.sons  hereinbe- 
fore given;  but  it  does  not  invalidate  said  sec- 
tion 1,  nor  the  balance  of  said  section  34. 
Cooley,  in  his  Constitutional  Limitations,  says: 
"It  will  Konu'tinies  be  foimd  that  an  act  of  the 
legislature  is  opposed  in  some  of  Its  provi- 
sions to  the  constitution,  while  others,  stand- 
ing by  themselves,  would  be  unobjectionable. 
•  *  *  Where,  therefore,  a  part  of  a  statute 
Is  unconstitutional,  that  fact  does  not  author- 
ize the  courts  to  declare  the  remainder  void 
also,  unless  all  the  provisions  are  connected 
in  subject-matter,  depending  on  each  other, 
operating  together  for  the  same  purpose,  or 
otherwise  so  connected  together  in  meaning 
that  It  cannot  be  presumed  the  legislature 
would  have  passed  the  one  without  the  other. 
The  constitutional  and  unconstitutional  provi- 
sions may  even  be  contained  in  the  same  sec- 
tion, and  yet  be  perfectly  distinct  and  separa- 
ble, so  that  the  first  may  stand  though  tho 
last  fall."  See  cases  cited  by  Cooley.  "If  a 
law  be  passed  by  the  legislature,  constitutional 
In  part,  but  unconstitutional  as  to  some  of  its 
provisions,  that  which  is  constitutional  will  be 
sustained,  unless  the  whole  scope  and  object 
of  the  law  Is  defeated  by  rejecting  the  objec- 
tionable features."  State  v.  Eastabrook,  3 
Xev.  173;  Evans  v.  Job,  8  Nev.  322;  State  v. 
Swift,  11  Nev.  129.  The  numerous  other  au- 
thorities which  hold  to  the  same  effect  need 
not  be  cited. 

It  seems  to  us  that  it  cannot  be  reasonably 
inferred  tliat  the  appropriation  for  said  salaries, 
and  the  designation  of  the  fund  out  of  which 
the  same  should  be  paid,  arc  so  dependent  on 
each  other  that  the  legislature  would  not  have 
made  tho  appropriation  without  making  the 
salary  payable  out  of  said  fund.  Tlie  main 
object  of  the  legislature  was  to  provide  for  the 
payment  of  said  salary,  and  for  some  reason 
they  thought  it  advisable  to  have  the  payment 
made  out  of  that  fund.  It  Is  evident  to  our  mind 
that  the  legislature  would  have  as  readily 
made  the  appropriation  out  of  the  proper  fund 
If  It  had  occurred  to  the  members  that  It 
could  not  properly  be  made  out  of  the  general 
school  fund.  We  therefore  conclude  that 
there  Is  a  valid  appropriation  made  for  the 
payment  of  said  salary  out  of  what  is  known 
as  the  "general  fund"  In  the  state  treasury, 
and  that  it  is  the  duty  of  the  state  treasurer, 
the  respondent,  to  so  pay  said  salary  and  said 
warrant  We  understand  that  the  respMident 
objects  to  paying  said  warrant  out  of  the 
general  school  fund,  and  waa  not  aware  that 
he  could  pay  It  out  of  any  other  fund,  under 
the  terms  of  said  appropriation.  We  do  not 
deem  It  necessary  to  make  any  order  Id  this 
case  at  this  time,  as  the  respondent  will  un- 
doubtedly pay  said  warrant  as  indicated  in 
this  opinion. 

BELKNAP,  C.  J.,  and  MASSBY,  J.,  concur. 
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SEARS  ▼.  LYDON. 

(Supreme  Court  of  Idaho.    May  31,  1897.') 

SniiHiFFS  AND  Constables— Tkespass—Jcstipica- 
Tios  Under  Writ— Evidence  Proviso  Fraud. 

1.  An  olBcer,  to  justify  the  seizure  of  diattels 
under  a  writ  of  attachment  against  a  stranger 
to  such  writ,  must  siiow  a  valid  writ,  by  show- 
ing the  existence  of  all  of  the  jurisdictional  facts 
that  must  exist  before  the  writ  can  issue;  and 
he  must  do  this  by  the  record,  or  a  duly-authenti- 
cated copy  thereof,  of  the  attachment  suit. 

2.  To  justify  a  sale  under  an  execution,  as 
against  a  stranger  to  the  ■WTit,  an  officer  seeking 
to  justify  thereunder  must  prove  a  valid  judg- 
ment. 

3.  When  a  stocl:  of  merclundise  is  sued  for, 
the  measure  of  damages  is  the  cost  of  such  stock 
in  like  quantity  at  the  place  of  the  alleped  tres- 
pass, if  purchasable  there  in  such  quantity;  oth- 
erwise, the  wholesale  price  of  such  goods  on  the 
nearest  markets  where  tliey  can  be  purchased  in 
like  quantity,  with  necessary  cost  of  transixirta- 
tion  added. 

4.  Although  an  officer  cannot  fully  justify  a 
seizure  under  a  writ  of  attachment  or  execution 
valid  on  its  face,  as  against  a  stranger  to  sudl 
writ,  without  proving  the  jurisdictional  facts  up- 
on which  such  writ  issued,  under  section  3021, 
Rev.  St.,  by  showing  absence  of  an  actual  and 
continued  change  of  possession,  yet  he  may,  in 
such  ease,  to  protect  himself  against  exemplary 
damages,  show  that  the  chattels  seized  by  him 
nnder  such  writ  were  recently  in  possession  of 
the  defendant  to  the  writ,  and  in  connection 
therewith  he  may  also  show  a  lack  of  change  of 
possession;  but  such  showing  will  only  protect 
him  from  exemplary  damages  when  he  fails  to 
prove  the  jurisdictional  facts  necessary  to  the 
issuance  of  a  valid  writ.  He  is  permitted  to 
make  this  showing  to  prove  his  good  faith  in 
making  the  seizure. 

5.  Circumstances  are  admissible  to  prove  fraud, 
ex  ue<.'essit.ite.  that  would  not  t>e  admissible  in 
ordinary  cases. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Xez  Pereee  coun- 
ty;  W.  G.  Plj)er,  .ludjte. 

Actlou  of  trespaiis  by  Frank  D.  Sears  against 
Hnrrj'  I^ydou,  growing  out  of  the  seizure  by 
hlui,  as  sheriff  of  Xez  Forces  county,  of  a 
Htock  of  goods  under  attachment,  and  sale 
thereafter  under  execution.  From  a  Judgment 
In  favor  of  the  plaintiff,  the  defendant  ap- 
l)eal8.    Reversed. 

.Tames  W.  Reld,  for  appellant.  James  Bl. 
Biibb,  for  respondent. 

QT:ART,ES,  J.  On  the  23d  day  of  August, 
1S!>5,  a  writ  of  attachment  was  Issued  out  of 
the  district  court  of  the  First  judicial  district 
of  Idaho,  in  and  for  Shoshone  county,  in  an 
action  there  commenced  by  Mary  E.  Goddard, 
as  plaintiff,  against  H.  P.  Barger  and  C.  F. 
Sears,  as  defendants.  In  favor  of  said  plain- 
tiff and  against  the  said  defendants,  to  secure 
a  debt  alleged  to  be  due  to  said  plaintiff  from 
the  said  defendants.  In  the  sum  of  $1,127, 
which  writ  of  attachment  was  directed  to  the 
sheriff  of  Xez  Perces  county;  and  the  same 
was  on  the  28th  day  of  August,  1895,  placed 
in  the  bands  of  the  appellant,  as  sheriff  of 
Xez  Perees  county,  who  on  the  same  day 
seized  under  said  attachment  a  stock  of  mer- 
chandise, consisting  of  harness,  saddles,  bri- 
dles, and  such  goods  as  are  usually  kept  In  a 


saddle  and  harness  store.  Afterwards  said 
stock  of  merchandise  was  sold  under  an  ex- 
ecution that  issued  in  the  aforesaid  action, 
and  sold  by  the  ai^iellant,  as  sheriff,  at  exe- 
cution sale.  On  October  29,  1895,  the  re- 
spondent, as  plaintiff,  commenced  this  action 
against  the  appellant,  as  defendant,  to  recover 
damages  for  tli«  alleged  conversion  of  said 
stock  of  merchandise.  The  defendant  answer- 
ed, and  sought  to  Justify  under  said  attach- 
ment and  execution;  denied  plaintiff's  owner- 
ship; alleged  the  property  In  question  to  have 
been,  at  the  time  of  the  seizure  thereof  under 
said  attachment,  owned  by  C.  F.  Sears,  one  of 
the  defendants  in  said  attachment;  and  aver- 
red specific  acts  tending  to  show  that  O.  F. 
Sears  had  fraudulently  attempted  to  tran.sfer 
said  stock  of  mercliandlse  to  the  plaintiff  a 
few  days  prior  to  said  levy,  but  alUiged  that 
there  had  l)eeu  no  actual  or  cuuttuued  change 
of  possession  of  the  said  stock  of  merchandi.se 
between  plaintiff  and  said  C.  F.  Sears.  The 
cause  was  tried  before  a  jury  on  the  2d  day  of 
June,  1806,  and  a  vcRlict  returned  In  favor 
of  the  plaintiff  for  the  sum  of  ?1,700. 

In  his  complaint  tbe  plaintiff  avers  the  prop- 
erty in  question  to  have  been  at  tlie  time  of  the 
seiztu«  of  the  value  of  $1,600,  and  says  tliat  by 
reason  of  said  conversion  he  was  damaged  in 
the  sum  of  $2,500,  for  which  he  demands  Judg- 
ment. The  evidence  adduceil  on  the  trial  Is 
set  forth  at  length  In  the  transcript,  and  from 
the  evidence  many  facts  tending  to  show  fraud 
In  the  transaction  between  the  plaintiff  and 
C.  F.  Scars  appear.  In  fact,  we  find  In  this 
transaction  many  of  the  earmarks  of  fraud, 
which  In  law  vitiates  such  transactions.  The 
defendant's  Justification  failed  for  the  reason 
that  he  failed  to  prove  the  Jmisdlctiooal  facts 
authorizing  the  Issuance  of  the  wTit  of  attach- 
ment under  which  he  seized  the  property  in 
question.  As  between  himself  and  the  de- 
fendants to  the  writ,  the  writ  Itself  would  be 
sufficient,  but  as  between  the  defendant  and 
the  plaintiff  in  this  action,  the  latter  being 
a  stranger  to  the  writ.  It  was  necessary  for 
the  defendant.  In  order  to  Justify  his  selzm-o 
under  said  writ  of  attachment,  to  go  back  of 
the  writ,  and  show  the  existence  of  the  neces- 
sary Jurisdlctionnl  facts,  to  wit,  that  oomplalut 
was  filed,  summons  issued,  proper  affidavit  for 
attachment  made  and  filed,  and  sufficient  un- 
dertaking on  attiiehment  exec-utod  and  ap- 
proved, writ  lssne<i,  and  levy  and  w;turn  of  the 
writ;  and  all  those  facts  could  only  be  shown 
by  the  record,  or  dul.v-auihi'uticated  eoi)ies 
thereof.  Then,  to  protect  himself  against  said 
sale  under  excctUlon,  the  defcn.laut  should 
have  proved  the  Judgment  In  the  action  upon 
which  the  execution  was  Issue;!,  by  producing 
the  Judgment  roll,  or  duly-«uthenticiited  eop.v 
thereof.  Falling  to  produce  such  evidence,  his 
seizure  and  .sale  of  the  proi)erty  in  question  ar« 
not  Justified.  Still,  we  think  that  the  defend- 
ant, on  the  trial,  should  have  been  permitted 
to  prove  any  fact  tending  to  show  that  C.  F. 
Sears  had  l)een,  prior  to  the  levy  of  the  attach- 
ment, the  owner  and  in  possession  of  the  prop- 
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erty  seized,  and  that  the  transfer  to  the  plain- 
tiff was  fraudulent  He  could  do  this  in  mit- 
igation of  damages,  and  as  a  defense  to  puni- 
tive damages.  An  officer  who  seizes,  under  a 
writ  valid  on  Its  face,  property  recently  owned 
by  the  defendant  to  such  writ  may  show  such 
fact;  and  he  may  also  show  any  facts  tend- 
ing to  sliow  want  of  an  actual  and  continued 
rhange  of  possession  of  said  property  between 
the  defendant  In  the  attachment  and  a  third 
party  claiming  to  have  purchased  such  proj)- 
erty,  for  the  purpose  of  showing  his  good  faith, 
and  In  mitigation  of  damages.  In  the  case  at 
bar  the  plaintiff  is  a  brother  of  C.  F.  Sears,  one 
of  the  defendants  to  the  attachment  C.  P. 
8ear8  owned  the  stock  of  goods  seized,  and 
vraB  doing  business  with  the  same  until  a  few 
days  prior  to  the  seizure  of  the  goods  under 
the  attachment.  Plaintiff  had  been,  as  he 
himself  testifies,  managing  the  business,  and. 
In  his  own  language,  "ran  the  business"  from 
June  30,  1893,  imtll  the  seizure  complained 
of;  from  June  30,  1803,  to  April  19,  1894,  for 
C  F.  Sears  and  A.  Cohen,  under  the  name  of 
the  Lewiston  Harness  &  Saddle  Company;  and 
from  April  19. 1894,  up  to  the  10th  of  August, 
1805,  as  manager  for  his  brother  C.  F.  Sears, 
conducting  the  business  under  the  name  of 
the  Sears'  Saddlery  Company.  Plaintiff  claim- 
ed to  have  bought  the  entire  stock  of  goods 
for  a  debt  dne  himself  for  wages  earned  dur- 
ing the  time  he  had  bt,>en  manager  of  the  busi- 
ness, and  an  alleged  debt  from  O.  F.  Sears 
to  A.  Cohen,  for  which  he  was  surety,  In  the 
sum  of  $500;  giving  hla  note  to  said  C.  F. 
Sears  for  $220,  alleged  balance  of  purchase 
price.  It  also  appears  in  the  evidence  that  in 
I  he  month  of  August,  1895,  said  C.  F.  Sears 
!ind  the  lirm  of  Barger  &  Sears,  of  which  he 
was  a  member,  were  in  falling  circumstances, 
and  that  said  C.  F.  Sears  was  then  transfer- 
rhig  different  parcels  of  property  to  relatives 
of  bis,  under  suspicious  circumstances.  The 
theory  of  the  defense,  and  the  one  upon 
which  the  levy  was  evidently  made,  was  that 
there  had  not  been  such  a  transfer  and  change 
of  possession  of  the  chattels  in  question,  be- 
tween C.  F.  Sears  and  the  plaintiff,  as  would 
satisfy  the  statutes  of  Idaho  relating  to  sim- 
ilar transactions,  and,  for  that  reason,  that  the 
alleged  sale  to  plaintiff  was  void  as  to  the  at- 
taching creditor,  Goddard.  But,  to  sustain 
this  theory  and  defense.  It  was  necessary  for 
the  defendant  to  establish  the  relation  of  cred- 
itor and  debtor  between  the  plaintiff  In  the 
said  attachment  and  said  C.  F.  Sears,  In  the 
manner  hereinbefore  suggested.  And,  If  this 
had  been  done,  then  the  defendant  would 
hare  presented  a  complete  defense  to  the  ac- 
tion by  showing  that  there  had  been  no  actual 
and  continued  change  of  possession  as  re- 
quired by  section  3021,  Rev.  St.  Idaho,  as  con- 
strued by  this  court  In  Harkness  v.  Smith,  2 
Idaho,  952,  28  Pac.  423.  The  Instnictions  of 
the  court  were  contradictory,  and  therefore  er- 
roneous, submitting  at  one  time  the  question 
of  fraud  for  want  of  change  of  possession,  and 
taking  at  another  time  from  the  Jury  the 


same  question,  and  the  Jury  were  doubtless 
confused  by  such  instructions. 

Under  the  showing  made  by  the  defendant, 
he  was  not  liable  for  exemplary  damages. 
The  measure  of  damages  in  the  case  at  bar 
is  correctly  stated  by  3  Suth.  Dam.  (2d  Ed.) 
§  1098,  in  the  following  language:  "Where  a 
quantity  of  merchandise  is  sued  for,  the  re- 
tall  price  would  be  unjust;  for  the  merchant, 
in  fixing  that  price,  takes  into  consideration, 
not  only  the  first  cost  of  the  goods,  but  store 
rent,  clerk  hire,  insurance,  and  probable 
amount  of  bad  debts,  and  adds  to  all  these  a 
percentage  or  profit.  This  must  be  under- 
stood of  a  considerable  quantity,  not  of  a 
single  article.  The  owner  must  be  entitled 
to  recover  at  such  rate  as  he  would  have  to 
pay  In  the  nearest  market  where  a  like  quan- 
tity could  be  bought  to  replace  the  property 
taken.  Added  to  this,  no  doubt,  should  be 
the  expense  necessarily  Incurred  In  getting  the 
property  so  purchased  to  the  place  where  the 
trespass  was  committed."  This  rule  was 
adopted  by  the  supreme  court  of  California  in 
Nightingale  v.  Scannell,  18  Cal.  315.  The 
evidence  In  the  case  failed  to  show  what  were 
the  nearest  markets  that  a  like  quantity  of 
the  goods  in  question  could  be  purchased  In. 
or  the  price  of  similar  goods  in  like  quantity 
on  such  nearest  markets.  It  was  incumbent 
on  plaintiff  to  have  shown  what  were  the 
nearest  markets  in  which  similar  goods  to 
those  in  question  could  have  been  purchased, 
and  the  market  value  of  same  purchased  In 
like  quantity  on  such  markets,  and  this  he 
failed  to  do.  The  necessary  data  from  which 
only  the  legal  measure  of  plaintiff's  damage 
could  be  ascertained  being  aljsent,  the  ver- 
dict of  the  Jury  was  unauthorized  and  against 
law,  for  the  reason  that  such  damage  must 
be  ascertained  by  the  measure  of  damages 
recognized  by  law,  and  by  such  measure  on- 
ly. It  is  true  that  the  plaintiff.  In  his  testi- 
mony, says  that  he  has  Indicated  alongside 
the  Items  in  the  inventory  (doubtless  the  one 
attached  to  the  sheriff's  return)  "the  market 
value  of  those  items  In  numerals  In  Lewis- 
ton,  Idaho,  on  the  28th  day  of  August,  1895." 
Continuing  he  says,  "I  have  Indicated  the 
price  at  the  wholesale  markets,  and  then  there 
Is  a  percentage  of  freight  added."  It  cannot 
be  ascertained  from  the  evidence  how  much 
the  plaintiff  "added"  for  freight,  on  what  mar- 
ket the  goods  were  purchased,  at  what  price 
they  were  purchased.  It  Is  usual  for  persons 
buying  goods  at  wholesale  to  receive  Involcea 
showing  the  Items  and  prices  thereof,  and 
to  receive,  when  they  pay  freights,  expense 
bills  from  common  carriers  showing  the 
freight  charges.  Plaintiff  did  not  produce  In- 
voices from  the  seller  showing  the  prices,  nor 
did  he  show  that  such  Invoices  had  nevef 
been  received,  or.  If  received,  that  they  had 
been  lost  or  mislaid.  Nor  did  he  produce, 
nor  show  why  he  failed  to  produce,  expense 
bins  showing  the  freights  that  had  been  paid 
on  the  goods  In  question.  Plaintiff,  on  redi- 
rect examination,  testified:    "I  included  wlth- 
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in  the  term  'stock  of  goo»ls,'  as  worth  $1,796.- 
87,  the  harness,  saddles,  bridles,  whiijs,  spurs, 
anU  huggy  robes,  and  fixtures,  the  tools,  and 
everything  In  and  about  the  harness  and  sad- 
dle business,  the  book  accounts,  and  the 
notes,  and  each  and  every  asset  of  that  busi- 
ness,— everything  that  was  connected  with  it." 
The  consideration  named  hi  the  bill  of  sale 
under  which  the  plaintiff  claims  is  !fl,79C.87. 
The  Inventory  attaclied  to  the  sheriff's  return 
shows  that  the  accounts  of  the  business  due 
from  divers  persons  amounted  to  more  than 
$uOO.  It  does  not  appear  in  the  record  how 
many  notes  plaintiff  had  in  connect  lou  with 
the  business,  or  their  value,  and  tliore  is  no 
evidence  in  the  record  showing  the  value  of 
said  accounts.  In  the  absence  of  evidence 
showing  the  value  of  said  accounts,  they  are 
presumed  to  be  of  their  face  value.  If  the 
chattels  seized  were  worth,  judged  by  the  le- 
gal measure  laid  down  above,  the  full  amount 
alleged  In  the  complaint,  to  wit,  $1,600,  then 
the  verdict  of  the  Jury  is  contrary  to  law.  In 
this:  Said  verdict  is  for  more  than  the  value 
alleged  in  the  complaint,  and  is  based  in  part, 
at  least,  upon  exemplary  damages,  to  which 
the  plaintiff  was  not  entitled.  We  think  that 
said  verdict  embraced,  not  only  what  the  jury 
believed  the  goods  to  be  worth,  but  also  tlie 
value  of  the  notes  and  account.-?  belonging  to 
the  business,  which  Is  unauthorized  in  law,  for 
the  reason  that  there  Is  no  evidence  in  the 
record  showing  that  the  defendant  collected 
the  notes  and  accounts,  or  any  jMirt  thereof. 

The  first  gi'ound  for  a  new  trial  mentioned 
In  the  appellant's  notice  of  intention  to  move 
for  a  new  trial  Is  not  well  taken,  for  the  rea- 
son tliat  it  was  his  duty  to  point  out  or  kik>c- 
ify  therein  wherein  the  evidence  was  insnfll- 
dent  to  justify  the  verdict  and  Judgment, 
which  he  failed  to  do. 

The  court  refused  to  permit  the  plaintiff  to 
answer  questions  showing  that  lie  and  his 
brother  C.  F.  Sears,  wlille  doing  business  to- 
gether, had  transferred  their  property  to  pre- 
vent paying  debts,  and  uiwn  sudi  action  the 
first  and  second  errors  assigned  by  tlie  appel- 
lant are  based.  Such  evidence  was  proiier. 
and  such  acts  on  the  part  of  plaintiff  and  the 
said  C.  P.  Sears,  umler  whom  the  plaintiff 
claimed  the  goods  In  ciuestlon  in  tliis  action,  if 
proven,  were  proper  circumstances  to  be  con- 
sidered by  the  Jury  In  determining  whether 
the  transfer  from  C.  P.  Sears  to  plaintiff  was 
an  honest  or  a  fraudulent  transaction.  If 
such  transfer  was  made  with  the  intent  on  the 
part  of  C.  F.  Sears  to  evade  payment  of  his 
debts,  and  such  intent  was  known  to  the 
plaintiff,  then  such  transfer  was  void,  under 
section  3020,  Kev.  St.,  although  the  said  C.  P. 
Sears  may  have  been  indebted  to  plaintiff, 
and  the  plaintiff  desired  to  secure  himself. 
It  Is  a  difficult  matter  to  prove  fraudulent  acts 
by  direct  or  positive  evidence;  hence  the 
law  permits  a  wider  scope;  gives  the  at- 
tacking party  more  latitude  In  Introducing  evi- 
dence In  cases  of  fraud  than  In  ordlnai'y  eases. 
Mr.  Wait,  in  bis  work  on  Fraudulent  Convey- 


ances (at  section  13),  says:  "Direct  proof  of 
positive  fraud  in  the  various  kinds  of  covin- 
ous alienations  which  we  arc  to  discuss  is  not, 
as  we  shall  presently  see,  generally  attaina- 
ble, nor  Is  it  vitally  essential.  The  fraudu- 
lent conspirators  will  not  be  prompted  to  pro- 
claim their  unlawful  Intentions  from  the 
housetops,  or  to  summon  disinterested  parties 
as  witnesses  to  their  nefarious  schemes.  The 
transaction,  like  a  crime,  Is  generally  consum- 
mated under  cover  of  darkness,  with  the  safe- 
guards of  secrecy  thrown  about  It.  Hence  It 
must  be  scrutinized  and  Judged  by  all  the  sur- 
rounding circumstances  of  the  case.  The  evi- 
dence is  almost  always  circumstantial.  Nev- 
ertheless, though  circumstantial,  It  produces 
conviction  In  the  mind  often  of  more  force 
tlian  dire<;t  testimony.  In  such  cases,  when 
fraud  Is  in  Issue,  the  field  of  circumstances 
ought  to  be  very  wide.  From  the  nature  of 
the  case.  It  can  rarely  ever  be  proved  other- 
wise than  by  circumstantial  evidence.  And 
If  the  facts  and  circumstances  sui'rouuding 
the  case,  and  distinctly  proven,  are  such  as 
would  lead  a  reasonable  man  to  the  conclu- 
sion that  fraud  in  fact  existed,  this  Is  all 
the  proof  which  the  law  requires." 

The  third  error  specified  consisted  In  the 
court  sustaining  an  objection  to  the  following 
question  asked  plaintiff  by  counsel  for  defend- 
ant, viz.:  ''Well,  why  were  you  so  careful  In 
the  last  situation  of  things,  and  so  careless  in 
the  first  situation  that  I  have  mentioned?" 
Such  question  was  Immaterial,  and  too  much 
In  the  nature  of  argument,  and  the  court  prop- 
erly sustained  the  objection. 

Tlie  fourth  error  siwclfled  was  based  on  the 
action  of  the  trial  court  In  refusing  to  permit 
plaintiff,  while  a  witness  In  his  own  behalf,  to 
answer  this  question:  "How  many  saddles 
did  you  sell  between  the  8th  and  2Hth  of  An- 
giLst?"  The  action  of  the  court  in  this  regard 
was  proper.  The  only  measure  of  damages 
proper  In  the  ca.<!e.  so  far  as  the  stock  of  mer- 
chandise In  question  is  concerned,  has  beea 
stateil  above;  and  the  measure  of  damages  as 
to  the  fixtures  and  tools  could  only  be  ba.sed  on 
their  value  at  the  time  and  place  of  seizure, 
having  due  regard  to  their  then  condition;  and, 
as  to  the  measure  of  damages  as  to  the  notes 
and  accounts  garnished,  the  basis  would  be 
the  actual  amount  realized  thereon  by  the  de- 
fendant, and  said  question  would  throw  no 
light  on  either  of  those  matters. 

As  to  the  fifth  error  assigned,  we  think  the 
court  properly  refused  to  permit  the  witness 
Goddard  to  answer  the  question  as  to  how 
much  of  the  Indebtedness  claimed  by  her  had 
been  paid,  as  such  matter  was  immaterl.al,  so 
far  as  the  defendant  in  this  case  is  concerned, 
and.  If  admissible  at  all,  only  as  rebutting  evi- 
dence on  the  part  of  the  plaintiff.  The  court 
proi>erly  refused  to  permit  the  witness  God- 
dard to  testify  to  a  conversation  between  her- 
self and  C.  F.  Sears  in  May,  1895,  In  regard 
to  the  title  In  question,  as  such  conversation 
would  throw  no  light  on  the  questions  Involved 
in  the  case. 
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The  court  erred  In  refusing  to  permit  the  de- 
fendant to  Introduce  in  evidence  certified 
«-oi>ies  of  deed  of  Barger  and  Sears  to  Jesse  R. 
shears,  deed  of  Charles  F.  Sears  to  his  sister- 
in-law  Maggie  Sears,  deed  of  C.  F.  Sears  to  his 
skter-ln-law  Mattle  E.  Sears,  and  of  declara- 
tion of  homestead  of  C.  F.  Sears,  as  such  docu- 
uifntary  evidence  showed  that  said  defendants 
iu  the  attachment  under  which  the  seizure  in 
>iiH'#tlon  was  made  wort',  a  short  time  prior  to 
the  issuance  of  said  attachment  and  levy  there- 
of, transferring  their  property  to  relatives,  and 
iiuch  acts,  takeiv  In  conu(>ctlou  with  the  rela- 
tion of  principal  and  agent  wl»lch  existed  be- 
tween the  plaintiff  and  C.  F.  Sears,  the  fact 
that  they  were  brothers,  and  other  facts 
shown,  were  proper  circumstances  to  be  con- 
nidered  by  the  Jury  In  determining  the  charac- 
ter of  the  transfer  from  C.  F.  Sears  to  plain- 
tiff of  the  goods  in  question. 

Numerous  errors  are  assigned  as  to  the  ac- 
tion of  the  trial  court  in  giving  and  refusing  to 
Kive  instructions  to  the  jury.  Without  taking 
up  these  specifications  of  error  in  detail,  we 
deem  It  suflSclent  to  say  that  the  court  erred 
In  not  giving  the  Jury  the  rules  by  which  they 
were  to  meostire  the  damages,  as  hereinbefore 
set  forth.  The  court  should  have  Instructed 
the  Jury  as  to  the  liability  of  the  defendant  for 
exemplary  damages  under  the  rules  above  giv- 
en. It  appears  that  the  defendant  asked  cer- 
tain instructions,  which  were  refiwed,  and  of 
which  refusal  he  complains.  But  such  Instruc- 
tions requested  by  the  defendant  do  not  ap- 
IKar  in  the  record,  and  we  are  unable  to  say 
whether  they  should  have  been  given  or  not. 
If  defendant  desired  this  court  to  consider  such 
requests,  and  the  action  of  the  trial  court 
thereon,  he  should  have  Incorporated  the  same 
In  his  statement  on  motion  for  new  trial. 

The  appellant  complains  that  the  court  erred 
la  refusing  to  let  the  jtny  take  with  them  a 
certified  copy  of  the  writ  of  attachment  under 
which  the  seizure  was  made.  Such  action  of 
the  court  was  error,  as  the  JU17  had  the  right 
to  take  said  paper,  under  the  provisions  of  sec- 
tion 4388,  Rev.  St.,  and  for  the  further  reason 
that  it  was  an  exhibit  attached  to  defendant's 
answer,  and  a  part  of  that  pleading,  and  was 
evidence  of  the  good  faith  with  which  he  made 
said  levy,  considered  with  the  other  evidence. 

The  court,  on  motion,  struck  out  of  the  de- 
fendant's answer  certain  allegations,  properly, 
we  think,  for  the  reason  that  such  matters 
were  evidentiary,  and,  as  respondent  in  his 
brief  says,  "was  at  any  rate,  at  best,  matter 
of  evidence  only,  and  admissible  under  the 
other  portions  of  the  answer,"  and  under  the 
issue  of  fraud. 

The  twenty-fifth  and  twenty-sixth  specifica- 
tions of  error  are  based  upon  the  action  of  the 
lower  court  In  excluding  from  the  evidence  the 
depositions  of  Frederick  Maltland  and  J.  O. 
Boyd.  It  does  not  appear  in  the  record  tot 
wtiat  reason  the  said  depositions  were  exclud- 
ed. By  the  transcript  It  appears  that  a  motion 
bad  been  made  to  suppress  the  depotsition  of 
Soyd.     Whether  these  depositions  were  sup- 


pressed, or  whether  excluded  for  want  of  no- 
tice, or  for  want  of  the  certificate  of  the  no- 
tary taking  same,  as  requh-ed  by  the  act  of 
March  0,  1893,  we  are  unable  to  say;  but  If 
there  was  no  such  notice,  or  no  certUlcatc  to 
said  depositions,  the  court  was  probably  justi- 
fied in  excluding  them;  otherwise  such  action 
was  error. 

A  careful  consideration  of  the  evidence  in 
this  case  convinces  us  that,  in  estimating  the 
damages  awarded  to  the  plaintiff,  the  jury  al- 
lowed the  plaintiff  s<»newhcre  from  $100  to 
$(500  in  exemplary  damages,  and  that  such  ac- 
tion of  the  jury  was  against  law.  The  court 
should  have  granted  the  defendant  a  new  trial. 
The  order  denying  the  defendant  a  new  trial, 
and  the  judgment  in  the  action,  are  reversed, 
and  the  cause  remanded  for  further  proceed- 
ings consistent  with  the  views  herein  express- 
ed.    Costs  of  appeal  to  the  appellant. 

SULLIVAN,  C.  J.,  and  HUS1X)N,  J.,  concur. 

On  Rehearing. 

(June  24,  1897.) 

HUSTON,  J.  Counsel  for  the  petitioner 
seems  to  have  an  idea  that  the  appellate  court, 
in  its  consideration  of  causes  presented,  is  lim- 
ited to  the  argument  of  counsel,  either  written 
or  oral.  The  appelUite  court,  in  the  proper 
exercise  of  the  powers  conferred  upon  It  by  the 
constitution  and  the  laws,  is  not  only  author- 
ized, but  is  Instructed,  to  do  many  things  "of 
its  own  motion."  Counsel  say  In  their  peti- 
tion for  a  rehearing  that  a  "conclusion  arrived 
at  without  the  aid  of  argument  is  erroneotis." 
With  all  deference  to  the  learned  coimsel,  we 
must  insist  again  that,  highly  as  we  esteem 
the  aid  of  argmnent  by  learned  counsel,  we 
cannot  submit  to  having  our  consideration  of 
cases  clrcum.scrlbed  thereby.  We  are  admon- 
ished by  the  law  we  are  called  upon  to  admin- 
ister that,  overlooking  mere  technicalities,  we 
must  construe  the  laws  "with  a  view  to  effect 
their  objects  and  to  prtHnote  Justice."  Coun- 
sel Insists  that  the  question  of  exemplary  or 
punitive  damages  was  not  an  Issue  In  the  case, 
and  that,  therefore,  the  reftisal  to  admit  testi- 
mony "in  mitigation  of  damages,  and  as  a  de- 
fense to  punitive  damages,"  was  not  error. 
This  was  an  action  in  trover  for  conversion, 
not  replevin,  and  the  complaint  states  the 
value  cNf  the  property  alleged  to  have  been  con- 
verted at  $1,000,  and  then  claims  damages  in 
the  sum  of  $2,500.  The  verdict  of  the  Jury 
was  for  $1,700.  There  was  no  claim  for  in- 
terest in  the  complaint,  and  the  assumption 
of  counsel  that  the  excess  in  the  verdict  over 
the  alleged  value  In  the  complaint  is  for  In- 
terest is  not  supported  by  the  record.  There 
is  nothing  in  the  Instructions  of  the  court  in 
regard  to  Interest.  The  plaintiff  testifies  that 
he  valued  the  stock.  Including  "book  ac- 
counts and  notes,  and  each  and  every  asset  of 
that  business,— everything  that  was  coimected 
with  It,— at  $1,796.87."  The  sheriff's  return 
shows  that  ^bere  were  attached  book  accounts 
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of  the  value  of  over  $500.  What  the  value  of 
the  notes  and  other  assets  were,  aside  from 
the  stock  proper,  does  not  appear,  nor  does  It 
appear  what  disposition  was  made  of  such  aa- 
■ets.  We  must,  as  we  conceive  our  duty  In 
the  premises,  decide  the  case  upon  the  record, 
uninflueaced  by  any  post-mortem  arpiment  of 
counsel,  and,  Ifnioiing  mere  technical  errors, 
endeavor  to  do  substantial  Justice  between  the 
parties,  and  we  still  think  that  the  decision 
already  rendered  will  subserve  that  end.  The 
petition  for  rehearing  la  denied. 

SULLIVAN,  C.  J.,  and  QUARLES,  J.,  con- 
cue 


<15  Utah,  22) 

ANDERROX  v.  DALY  MIN.  CO. 

(SopretDc  Court  of  Utah.    May  18,  1807.) 

AppsAii  —  Review  op  Facts— Masteb  and  Sbkv- 

ANT— NBIil.lOEXCE. 

1.  Where  issues  on  questions  of  negligence  and 
wutrlbutory  iii-;:llgeiice  liave  been  fairly  «ub- 
niitted  to  a  jury,  ami  the  jury  linre  found  in 
fnvor  of  one  of  the  parties  to  the  actiou,  and 
there  is  eviilciioe  to  supiiort  tlie  verdict,  the  ap- 
pelltite  court  will  not  set  it  aside  on  a  question 
as  lu  tlie  wciKht  of  the  eridence. 

2.  Where  the  master  has  linowiedge  of  the 
risks  and  dangers,  not  discernilile.  that  are  inci- 
dent to  the  work  to  be  performed  l)y  a  servant, 
and  he  is  also  aware  of  the  servant's  inexperi- 
ence, and  fails  to  iuform  him  of  the  prcciulious 
and  care  newssnry  for  him  to  take  in  order  to 
avoid  injury,  and  the  servant  is  injured  without 
any  negligence  on  his  part,  the  master  will  not 
be  allowed  to  exonerate  himself  from  liability 
b^  showing  that  the  BPrriitit  failed  to  exer- 
cise the  same  degree  of  KklU  to  avoid  injury  as 
bis  more  experienced  fellow  workmen. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;   Ogdcn  mips.  Judge. 

Action  by  Andrew  Anderson  against  the 
Daly  Mining  Company.  From  a  Jtidgment  for 
plaintiff,  defendant  appeals.     Attirmcd. 

Bennett,  Harknoss,  Ilowat  &  Bradley  and 
H.  J.  Dinniuy,  for  appellant.  Moyle,  Zane  & 
Coetlgan,  for  respondent, 

McCAItTY,  District  Judge.  This  action  Is 
brought  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  received  by  plalu- 
tiff,  a  miner,  while  working  in  defendant's 
mine.  The  complaint.  In  substance,  alleges 
that  plniutilT  was  working  In  the  bottom  of 
a  shaft  that  was  being  sunk  by  defendant  in 
its  mine;  tliat  there  were  three  shifts,  and 
each  slilft  was  in  charge  of  a  shift  boss,  and 
In  charge  of  all  the  shifts  was  the  foreman 
of  the  mine;  that  snitl  sliifts  were  engaged 
In  blasting  In  snld  shaft;  that  it  was  the  duty 
of  each  shift  boss,  wlien  the  shift  went  off 
work,  to  reiK>rt  any  blasts  in  the  ground  that 
bad  not  l>eoo  (ILschargcd;  that  the  shift  boss 
on  the  24th  day  of  .luue,  1895,  left  certain  un- 
discharged bia.<<ts  in  the  ground  which  were 
not  .set  off  by  reason  of  the  si)ift  boss  bclug 
ordP"od  by  tlie  foreinnn  to  quit  blasting  and 
do  other  work  In  the  mlue;  that  no  leyurt  was 


made,  to  the  shift  on  which  plaintiff  was  em- 
ployed, of  the  blasts  left  In  the  ground;  that 
the  blasts  were  covered  up,  so  that  they  could 
not  be  seen,  and  because  of  these  acts  of  neg- 
ligence of  defendant  one  of  the  blasts  ex- 
ploded while  the  plaintiff.  In  the  exercise  of 
due  care,  was  engaged  In  working  In  said 
shaft,  and  In  consequence  plaintiff  received 
the  injuries  complained  of.  The  answer  de- 
nies negligence  on  the  part  of  the  defendant, 
and  alleges  negligence  on  tbs  part  of  the 
plaintiff  and  his  co-employf's. 

Appellant  contends  that  there  Is  no  evidence 
to  8Ui>port  or  Justify  the  verdict.  The  evi- 
dence. In  substance.  Is  as  follows:  The  de- 
fendant, at  the  time  alleged  In  the  complaint, 
was  sinking  a  shaft  In  its  mine,  and  power 
drills  were  used  In  drilling  boles  in  the  bottom 
of  the  shaft  On  the  20th  day  of  June,  1805, 
Iiluintlff.  who  was  a  miner,  and  in  defend- 
ant's employ,  and  who  never  bad  any  experi- 
ence In  running  drilling  tuacbines  or  sinking 
shafts,  which  Inexperience  was  known  to  the 
defendant,  was  put  to  work  by  defendant  on 
the  drilling  machines  in  the  shaft  Three 
eight-hour  shifts  were  employed  in  sinking 
the  shafts,  and  each  shift  consisted  of  six 
men,  one  of  whom  was  known  as  a  "pusher," 
who  worked  with  the  other  men,  and  whose 
duty  It  was  to  oversee,  control,  and  direct  the 
work  In  the  shaft,  and  to  see  that  the  men 
worked  to  the  best  advantage.  The  work  in 
the  shaft  was  more  dangerous  than  ordinary 
mining,  and  the  men  working  therein  received 
75  cents  per  day  more  than  the  other  miners, 
except  the  pushers,  who  received  50  cents  per 
day  more  than  the  other  men  employed  in  the 
shaft.  The  danger  conslsttnl  In  drilling  and 
setting  off  blasts.  It  was  the  custom  and 
rule  for  the  pusher  going  off.  If  any  blasts 
were  flred,  to  report  all  missed  shots  to  the 
oncoming  pusher.  If  no  report  was  made 
of  missed  shots,  it  was  assumed  by  the  on- 
coming pusher  and  his  men  that  there  were 
none.  On  June  2C.  1895,  Michael  Wynn,  one 
of  the  pushera,  with  bis  men,  went  to  their 
work  in  the  shaft,  cleaned  up  and  hoisted  the 
loose  dirt  therein,  found  two  missed  holes 
filled  with  powder,  and  several  "pot  boles,"— 
holes  that  had  been  blasted,  but  the  powder 
failed  to  break  the  ground  and  rock  to  the 
full  depth  of  the  holes.  Wynn,  the  pusher, 
went  out  of  the  shaft  for  powder  and  fuse 
with  wliich  to  blast  those  holes.  When  he 
arrived  on  top  be  met  James  Quinn,  the  fore- 
niau.  overseer,  and  manager  of  the  mine,  who 
directed  him  to  let  the  boles  go,  and  not  blast 
them,  and  to  put  his  men  at  other  work, 
which  be  did.  Wynn  and  his  men.  and  the 
succeeding  shift,  the  shift  with  which  plain- 
tiff worked,  did  not  resume  work  in  the  shaft 
until  the  following  day,  the  day  on  which 
plaintiff  was  lujured.  In  the  meantime  these 
missed  shots  and  |)ot  boles  were  not  bhisted. 
and  no  report  was  made  of  them,  either  by 
Wycn  or  Quinu,  to  the  shift  that  first  re- 
stinied  work  In  the  shaft  after  Qulnn*s  atten- 
tion had  been  called  to  its  danguruus  condt-' 
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Uon  by  Wynn,  or  to  the  pusher  under  whom 
plaintiff  worked.  When  plaintiff  and  the  men 
with  whom  he  was  working  returned  to  the 
shaft,  they  found  that  the  preceding  shift  had 
drilled  11  boles,  and  the  drtlUng  machines 
were  In  position  for  drilling,  and  that  there 
was  nothing  in  the  appearance  of  the  bottom 
of  the  shaft  that  Indicated  to  them  that  there 
were  any  missed  shots  or  datngerous  holes  of 
any  kind  concealed  and  imbedded  therein. 
While  the  plaintiff  was  attempting  to  start  a 
hole  with  one  of  the  power  drills,  the  drill 
slipped  Into  one  containing  powder— a  missed 
or  pot  hole— that  bad  been  left  and  not  re- 
ported, and  caused  an  explosion,  Inflicting  on 
him  the  Injuries  complained  of. 

It  Is  claimed  by  defendant  that  Pusher 
Wynn  called  Foreman  Quinn's  attention  to 
,)ot  holes  only,  and  that  this  class  of  boles  con- 
■ain  no  powder,  hence  are  harmless,  and 
rlicrefore  it  was  not  notice  to  the  defendant 
■>C  the  dangerous  condition  of  the  shaft.  We 
iblnk,  however,  that  the  evidence  shows  that 
>ot  holes  ate  dangerous.  Foreman  Quinn,  a 
..'itness  for  the  defendant,  testified  on  this 
'Oint  as  follows:  "Pushers  ought  to  look  out 
.or  holes  when  they  are  starting  a  hole. 
•Vhen  they  are  drilling,  it  is  the  duty  of  the 
nan  in  charge  of  the  shift,  and  all  the  men 
ior  thoir  own  safety,  to  look  out  always  where 
bey  are  starting  a  hole,  because  you  can't 
•,eU  what  Is  in  the  bottom  of  a  shaft.  •  •  • 
For  his  own  safety  a  man  has  to  look  out  for 
■hese  pot  boles,— from  an  old  bole  that  was 
'.ilasted  before.  *  •  •  It  is  best  for  him  to 
lo  that,  and  not  put  a  drill  Into  It  without 
Vtoking  around."  James  Johnson,  another  of 
lofendant's  witnesses,  testiSed  as  follows: 
"We  generally  try  never  to  start  a  hole  where 
'here  has  been  a  prior  shot,  without  picking 
lown  and  examining  It  closely  to  see  If  there 
is  any  powder  In  It."  Michael  Malta,  a  push- 
er, and  another  of  defendant's  witnesses,  tes- 
tified: "I  have  seen  that,  when  we  have  got 
the  full  number  of  shots,  enough  powder  was 
left  In  a  hole  to  be  dangerous.  •  •  •  Never 
set  a  drill  where  an  old  shot  has  been.  If  I 
can  help  It  •  •  •  The  reason  for  trying  to 
set  the  drill  away  from  where  an  old  shot 
was  Is  that  iMwder  Is  known  to  explode  and 
leave  powder  in  the  bottom.  For  that  reason 
a  man  has  to  be  careful,  even  If  he  gets  all 
his  reports." 

The  question  as  to  whether  or  not  Foreman 
Qulnn  bad  notice  of  the  dangerous  condition 
lit  the  shaft,  at  and  prior  to  the  time  of  the 
•xploslon  that  Injured  plaintiff.  Is  a  question 
of  fact,  tlmt  was  entirely  within  the  province 
.)f  the  Jury  to  decide;  and,  as  tht-re  is  evi- 
dence to  support  a  tinding  liy  the  Jury  that  the 
oondltion  of  the  shaft,  as  reported  by  Puslier 
Wynn  to  Forcinau  Qiiiiin,  was  dangerous, 
and  that  the  defendant  liad  stifllcient  notice 
thereof,  but  neglected  and  failed  to  put  the 
shaft  in  a  reasonably  safe  condition,  and  to 
take  rpftsonaWe  precaution  to  avoid  accidents 
10  its  lalior-crs  working  therein,  this  court  can- 
not consider  this  feature  of  the  case,  for  the 


purpose  of  determining  whether  the  weight  of 
the  evidence  on  this  point  Is  In  favor  of  or 
against  the  defendant.  Quinn  having  taken 
Wynn  and  his  men  away  from  their  work  in 
the  bottom  of  the  shaft  at  the  time  his  atten- 
tion was  called  to  Its  dangerous  condition,  and 
put  them  at  other  work  without  first  permit- 
tiog  them  to  put  it  in  a  safe  condition  for  the 
succeeding  shifts,  took  upon  himself  all  the 
duties  that  Wynn,  as  pusher,  might  otherwise 
have  been  under  to  report  the  dangerous  con- 
dition of  the  shaft  to  the  oncoming  pusher  and 
the  pusher  who  resumed  work  therein,  and, 
failing  to  make  such  report,  he  was  guilty  of 
negligence,  and  the  defendant  thereby  became 
liable  for  any  injury  plaintiff  received  by  rea- 
son ot  such  failure. 

Defendant  fui-ther  contends  that  plaintiff 
was  guilty  of  contributory  negligence  in  not 
making  an  examination  of  the  rock  and 
grounds  before  starting  the  hole  where  be  was 
drilling  at  the  time  the  explosion  occurred  that 
bijured  him.  It  is  conceded  that  the  work  iu 
the  shaft  was  more  dangerous  and  bazardou.>i 
than  ordinary  mining,  and  because  of  this  the 
men  working  therein  were  paid  more  per  day 
than  they  received  for  working  elsewhere  in 
the  mine.  Plaiutlff,  at  the  time  he  was  In- 
jured, was  Inexperienced  in  the  labor  required 
of  him  in  the  shaft.  He  had  never  worked  In 
a  shaft  before  going  to  work  in  the  one  re- 
ferred to,  and  this  was  his  second  day  with 
power  drills.  On  this  point  he  testified.  In  sub- 
stance, that  be  did  not  know  and  was  not  In- 
formed of  the  necessity  of  examining  the  rock 
and  ground  In  the  bottom  of  the  shaft  for 
holes,  before  starting  the  drills,  when  no  re- 
port was  made  of  missed  shots.  This  inexpe- 
rience and  lack  of  knowledge  on  the  part  of 
the  plaintiff  was  known  to  Quinn,  defendant's 
foreman,  yet  he  (Quinn)  failed  to  inform  plaiu- 
tlff of  the  precautions  necessary  for  him  to 
take  In  order  to  avoid  accidents  by  the  explo- 
sion of  missed  or  hidden  shots  that  m'.ght  be 
Imbedded  and  concealed  In  the  bottom  of  tbo 
shaft  It  Is  a  duty  a  master  owes  to  hl.i 
servant  to  Inform  and  point  out  to  him  the 
latent  dangers,  or  those  not  exposed  or  dis- 
cernible. Incident  to  the  work  to  be  perfonucd 
by  the  servant,  when  such  dangers  are  known 
to  the  master,  and  of  which  the  servant  Is  Igno- 
rant, by  reason  of  the  iuexi;erience  on  his  part, 
and  he  could  not  know  and  understand  unless 
pointed  out  to  him.  Bailey,  Mast  Llab.  p. 
111.  And  where  the  master  has  knowledge  of 
the  risks  and  dangers  not  discernible  that  are 
incident  to  the  work  to  be  performed  by  a 
servant,  and  he  is  also  aware  of  the  servant's 
Inexperience,  and  falls  to  Inform  him  of  the 
precautions  and  care  necessary  for  him  to  t,"ii<e 
in  order  to  avoid  injury,  and  the  servant  is  In- 
jured without  any  negligence  on  his  part,  the 
master  will  not  be  penultted  to  exoneriite  hlra- 
self  from  lialilllty  by  showing  tlmt  the  serv- 
ant failed  to  exercise  the  same  degree  of  skill 
to  avoid  Injury  as  his  more  experienced  felli;w 
workmen;  and  especially  is  this  true  where 
the  dangei-B  and  risks  of  the  euiplovmeut  aie 
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greatly  augmented  and  Increased  by  the  neg- 
ligence of  the  master,  as  they  were  in  this 
case,  as  shown  by  the  evidence.  Gates  v. 
State,  128  N.  Y.  221,  28  N.  E.  373;  Trihay  v. 
Mining  Co.,  4  Utah,  468,  11  Pac.  612;  Timber 
Co.  V.  Mooney  (Ariz.)  33  Pac.  500:  Both  v. 
Lumbering  Co.  (Or.)  22  Pac.  842.  It  furUier 
appears,  from  the  evidence,  that  the  shift  with 
which  plaintifF  worthed  did  not  return  to  work 
In  the  bottom  of  the  shaft,  after  Quinn's  at- 
tention had  been  called  to  its  dangerous  con- 
dition, until  the  time  of  the  explosion  that  In- 
jured plaintiff,  and  when  he  went  to  work  on 
that  day  he  found  that  the  preceding  shaft 
liad  drilled  11  boiea,  and  left  the  drilling  ma- 
chine In  position  for  drilling;  hence  he  was 
Justified  In  assuming  that  the  bottom  of  the 
tihaft  was  in  a  safe  condition  for  running  the 
drills,  as  is  conceded  was  the  custom  of  the 
men  who  were  working  in  this  shaft,  when 
they  found  the  drilling  machines  in  position 
when  going  to  work.  The  question  of  negli- 
gence on  the  part  of  the  defendant  and  the 
question  of  contributory  negligence  on  the  part 
of  the  plaintiff  were  questions  of  fact  for  the 
Jury  to  decide,  and,  these  Issues  having  been 
fairly  submitted  to  the  Jury,  and  the  Jury  hav- 
ing found  in  favor  of  the  plaintifF,  this  court 
will  not  disturb  the  verdict,  as  the  record 
shows  there  is  evidence  to  support  it.  Reddon 
V.  RaUway  Co.,  5  Utah,  344,  15  Pac.  202; 
Seley  v.  Pacific  Co.,  6  Utah,  319,  23  Pac.  751; 
Androson  v.  Depot  (3o.,  8  Utah,  128,  30  Pac. 
305;  Woods  v.  Railway  Co.,  9  Utah,  140,  33 
Pac.  628;  Smith  v.  Railway  Co.,  9  Utah,  144, 
33  Pac.  626;  Chapman  v.  Pacific  Co.,  12  Utah, 
30,  41  Pac.  551. 

Appellant  complains  of  and  assigns  as  er- 
ror the  giving  of  certain  Instructions  by  the 
court  to  the  Jury,  and  of  the  court's  refusal  to 
give  certain  In-itructions  asked  by  defendant. 
We  have  carefully  examined  the  instructions 
given  in  the  case,  and  we  are  of  the  opinion 
that  they  contain  a  correct  statement  of  the 
law  applicable  to  the  facts  In  the  case,  and 
are  as  favorable  to  the  defendant  as  the  facts 
warrant. 

There  are  several  other  assignments  of  er- 
ror, but  as  counsel  for  tlie  appellant  did  not  re- 
fer to  the  questions  raised  by  these  assign- 
ments In  their  oral  discussion  of  the  case  be- 
fore this  court,  and  have  not  referred  to  them 
In  their  brief,  we  deem  It  unnecessary  to  con- 
sider them.  We  find  no  reversible  error  In  the 
record;   therefore,  the  Judgment  is  affirmed. 

BARTCH  and  MINER,  JJ^  concur. 


WELLS   V.   KREYENHAGEN   et  al.     (Sac 

191.) 
(Supreme  Court  of  California.  June  17,  1897.) 
Appropriation  op  Water— Record  on  Appeal. 
1.  WTiere  defendant  made  a  prior  appropria- 
tion of  water  for  purposes  of  irrigation,  by 
posting  a  notice  thereof,  and  coiistructiug  a 
ditch,  the  fact  that  defendant's  ditch  broke  be- 


fore the  water  reached  the  land  intended  to  be 
irrigated,  and  thus  enabled  plaintiff  to  first  ap- 
ply the  water  on  his  land,  did  not  affect  defend- 
ant's prior   appropriation. 

2.  Where  an  appeal  is  perfected  by  giving 
proiter  notice  and  undertaking,  bnt  the  record 
fails  to  show  thnt  either  the  rompiaint,  answer, 
findings,  or  judgment  were  ever  filevl  in  the  cijurt 
below,  or  that  the  judfeTnont  was  ever  catered,  it 
docs  not  constitute  a  record  upon  wliich  a  judg- 
ment coiUd  be  based,  and  the  judgment  will  be 
affirmed. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Fresno  county; 
J.  R.  Webb,  Judge. 

Action  brought  by  J.  M.  Wells  against  Emil 
Kroyenhagen  and  others  to  enforce  a  water 
right.  PlaintifF  apiieals  from  the  Judgment 
of  the  lower  court,  and  its  order  denying  his 
motion  for  a  new  trial.   Affirmed. 

Sayle  &  Coldwell,  for  appellant.  J.  P.  Meux 
and  M.  K.  Harris,  for  respondents. 

HAYNES,  C.  The  defendants  had  Judg- 
ment, and  the  plaintifF  appeals  therefrom,  and 
f i-om  an  order  denying  his  motion  for  a  new 
trial. 

Respondents  object  to  the  con.sideratlon  of 
this  appeal  upon  the  ground  that  the  record 
does  not  show  that  any  of  the  papers  appear- 
ing therein  have-  ever  been  filed  or  used  In 
the  court  below,  except  the  notice  of  inten- 
tion to  move  for  a  new  trial  and  the  notice  ot 
appeal,  and  that,  as  to  tlie  notice  of  inten- 
tion to  move  for  a  new  trial,  it  is  not  embod- 
ied in  the  statement  on  motion  for  a  new 
trial.  The  record  fails  to  show  that  either  the 
complaint,  answer,  findings,  or  Judgment  were 
ever  filed  in  the  court  below,  nor  is  there  any 
evidence  In  the  record  that  the  Judgment  was 
ever  entered,  nor  is  there  any  certificate  to 
the  papers  which  would  constitute  the  Judg- 
ment roll.  The  statement  on  motion  for  a 
new  trial  makes  no  allusion  to  any  notice  of 
intention  to  move  for  a  new  trial,  nor  Ut  tliere 
any  evidence  that  the  statement  was  filed. 
The  transcript  purports  to  contain  an  order 
denying  the  motion  for  a  new  trial,  but  does 
not  show  that  tliat  order  was  ever  entered, 
nor  does  tlie  certificate  of  the  clerk,  added  to 
the  transcript,  show  that  any  of  these  jiapers 
were  filed.  In  Mills  v.  Dearlwrn,  82  Cal.  31, 
22  Pac.  1114,  It  was  held  that,  "until  a  set- 
tled statement  on  motion  for  new  trial  Is  filed. 
It  Is  no  part  of  the  record,  and  cannot  prop- 
erly be  considered  by  the  court  in  ruling  upon 
the  motion,  and  tlie  motion.  If  submitted  with- 
out such  filing,  la  properly  denied;"  and  that 
the  fact  that  a  statement  was  settled  is  shown 
by  the  Judge's  certificate  does  not  show  that 
it  was  filed.  In  Mix  v.  Railroad  C!o.,  86  Cal. 
235.  24  Pac.  1027,  It  was  said:  "A  statement 
of  tlie  case  Is  copied  Into  the  transcript,  but 
It  does  not  appear  to  have  been  filed  in  the 
court  below  after  It  was  settled.  This  being 
so.  It  Is  no  part  of  the  record,  and  cannot  be 
looked  to  In  aid  of  this  appeal."  Section  659 
of  the  Code  of  Civil  Procedure  explicitly  re- 
quires the  filing,  not  only  of  the  notice  of  la- 
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tentlon  to  move  for  a  new  trial,  but  of  tlie  bill 
of  exceptions  or  Btatemeut,  and  there  is  no 
authority  for  the  coux-t  to  pass  upon  a  motion 
for  a  new  trial  until  the  bill  of  exceptions  or 
Btatem«it  shall  have  been  filed. 

Nor  is  the  appeal  from  the  judgment  in  any 
better  situation,  since  an  appeal  from  a  judg- 
ment -will  not  lie  until  the  Judgment  lias  been 
entered.  McLaughlin  v.  Doherty,  54  Cal.  510. 
Appellant  has  not  seen  proper  to  reply  to  tills 
contention  of  respondmts,  or  to  talce  any  steps 
to  correct  the  record.  Under  these  circum- 
stances, any  conclusion  we  might  reach  lumn 
the  merits  of  the  appeal  would  be  unauthor- 
ired,  and,  besides,  we  cannot  refuse  to  give 
the  respondents  the  benefit  of  a  point  w^ 
taiien.  We  may  say,  however,  tliat  the  case 
involves  the  question  of  the  prior  appropria- 
tion of  water  for  the  purposes  of  irrigation; 
that  the  testimony  introduced  by  plaintiff 
shows  that  defendants'  appropriatiou  by  post- 
ing a  notice  thereof,  and  the  construction  of 
their  ditch,  was  prior  to  the  construction  of 
plaintiff's  ditch:  that  the  fact  that  defend- 
ants' ditch  brolce  before  the  water  reached 
the  land  intended  to  be  irrigated,  and  thus 
enabled  the  plaintiff  to  first  apply  the  water 
on  bis  land,  did  not  affect  defendants'  prior  ap- 
propriation. The  defendants'  notice  of  appro- 
priation was  sufllcicnt,  and  was  properly  re- 
ceived in  evidence;  nor  did  the  court  eiT  in 
permitting  defendants  to  show  why  their  ditch 
broke,  nor  why  it  was  not  sooner  repaired. 
Upon  the  case  made  by  the  plaintiff,  we  tliluk 
the  Judgment  for  the  defendants  was  right: 
and,  for  these  reasons,  we  feel  less  hesitation 
In  disposing  of  the  case  upon  what  may  ap- 
pear to  be  tectmical  grounds.  The  apx)eal  was 
perfected  by  giving  the  proper  notice  and  un- 
dertaldng,  but,  appellimt  having  failed  to 
bring  a  record  upon  which  a  reversal  of  the 
Judgment  could  be  based,  we  advise  that  the 
Judgment  and  ord»'  appealed  from  be  affirm- 
ed. 

We  concur:    SEARLS,  C;    BELCHER,  O. 

PER  CURIAM.  For  the  ren.sons  given  in 
the  foregoing  opinion,  the  Judgment  and  or- 
der appealed  from  are  affirmed. 


1»  Cat.  321 

WHITE  V.  WARREN.    (S.  P.  232.) 

(Supreme  Court  of  California.    June  15,  189T.) 

Gift  bt  Wirs  to  Husband— Undue  iNrLUSNCE— 
Blkdrx  of  Puoor. 
Civ.  Code,  §  1.58,  provides  that  husband  or 
wife  may  onter  into  any  onsnKPraent  with  the 
other,  8ul)ject  to  the  f?eneml  riilpB  wliioh  control 
the  actions  of  persons  occupying  cnniidentiai  re- 
lations with  each  other.  Section  2210  of  the  title 
on  "Trusts"  provides  that  every  one  who  viihiu- 
tarily  assumes  a  relation  of  personal  oonfuioiice 
with  another  is  deemed  a  trustee.  Section  22:<5 
provides  that  all  transactions  between  a  trustee 
and  his  beneficiary  by  wliich  he  obtains  iin  iid- 
vantape  from  liis  lioneficiary  are  presumed  to  be 
entered  into  by  the  latter  under  undue  influence. 
Held,  that  a  gift  by  a  wife  to  her  husband  is  pre- 
49  P.— » 


sumed  to  have  been  made  under  undue  influence, 
and  tiie  burden  Is  on  him  to  rebut  such  pre- 
sumption. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  comt,  city  and  coimty  of 
San  FraueLsco;    William  T.  Wallace,  Judge. 

Action  by  Jane  A^'a^ren  against  John  K. 
Warren.  I'cnding  the  action,  plaintiff  died, 
and  AV.  H.  White,  executor  of  her  estate,  was 
Eubstittiti'd  as  plaintiff.  From  a  judgment  in 
favor  of  plaintiff,  and  from  an  order  denying 
a  motion  for  a  new  trial,  plaintiff  appeals.  Af- 
firmed. 

H.  B.  M.  Miller  and  Sullivan  &  SulUvan,  for 
appellant     Gordon  &  Young,  for  respondent. 

SEARLS,  C.  This  is  an  acUon  to  recover 
16,280.03,  with  interest,  for  money  loaned  to 
the  defendant  by  Jane  Warren,  his  wife. 
Plaintiff  had  Judgment,  and,  having  died  pend- 
ing a  motion  for  a  new  trial,  her  executor  was 
sulistitutcd  as  plaintiff.  Defendant  appeals 
from  the  judgment,  and  from  an  order  dcuy:ng 
his  motion  for  a  new  trial.  Tlie  question  pre- 
sented is  confined  to  narrow  limits.  Tlie  cause 
was  tiled  before  a  jury. 

There  was  testimony  on  the  part  of  plaintiff 
tending  to  show  that  the  plaintiff  and  defend- 
ant intermarried  September  8,  1800,  at  which 
time  defendant  was  the  owner  of  a  lot  of  land 
on  Valencia  street,  San  Francisco;  that  plain- 
tiff was  possessed  of  separate  property  ac- 
quired by  her  before  her  marriage,  consisting 
of  money  In  bank.  In  1891  plaintiff  loom  d  to 
defendant  $0,280.03,  with  which  to  coa<(truct  a 
building  on  his  said  lot,  with  wliich  he  did  con- 
struct a  three-story  building,  with  a  store  on 
the  lower  floor  and  two  thits  alxive.  Accord- 
ing to  her  testimony,  it  was  agreed  that  she 
was  to  receive  payment  in  the  rents  to  be  de- 
rived from  the  building,  wiUch  she  expected 
to  devote  to  the  support  of  herself,  her  hus- 
band, and  his  three  children.  Plaintiff,  after 
the  completion  of  the  building,  received  the 
rents  for  some  two  months  ($50),  when  diffi- 
culty arose  between  husband  and  wife,  where- 
upon he  collected  the  rents,  and  appropriated 
them  to  his  ovrn  use,  and  this  action  was 
brought  to  recover  the  money  loaned.  Ttie 
parties  had  been  divorced  prior  to  the  trial  of 
this  cause.  On  the  part  of  defendant,  some 
four  MTltnesses,  three  of  whom  were  the  chil- 
dren of  defendant,  testified  to  admissions  of 
plaintiff  to  the  effect  that  she  had  presented 
the  money  to  her  husband,  the  defendant,  as  a 
gift  or  to  build  the  house,  or  that  he  might 
have  an  income,  or,  as  one  of  them  stated: 
"Well,  she  stated  that  s>he  had  given  the  money 
to  my  father,  and  that  is  about  all.  She  liad 
given  the  money  to  him,  and  the  money  was 
for  him,  and  for  his  use."  The  defendant  did 
not  testify.  Plaintiff  denied  the  admissions. 
The  court  thereupon  instructed  the  jury  to  find 
for  the  plaintiff,  holding  in  substance  that,  as 
defendant  and  plaintiff  were  husband  and 
wife,  it  devolved  upon  the  former,  who  claim- 
ed to  have  received  the  gift,  to  prove,  in  addi- 
tion, that  such  gift  was  made  without  any  un- 
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due  influence  on  his  part,  the  presninptlon  be- 
ing that,  In  the  absence  of  proof,  there  was 
such  undue  Influence.  The  jury  thereupon 
found  for  plaintiff  as  prayed  for,  less  ?50,  re- 
ceived by  her  from  the  rents.  The  propriety 
of  this  ruling  Is  the  only  question  InvolTed  cm 
the  appeal. 

Section  158  of  our  Civil  Code  Is  as  follows: 
"Either  husband  or  wife  may  enter  Into  any 
engagement  or  transaction  with  the  other,  or 
with  any  other  person,  respecting  property 
which  either  might  if  unmarried;  subject,  in 
transactions  between  themselves,  to  the  general 
rules  which  control  the  actions  of  persons  oc- 
cupying confidential  relations  with  each  oth^, 
as  defined  by  the  title  on  Trusts." "  The  re- 
lation between  a  husband  and  wife  Is  confiden- 
tial, and  all  transactions  between  them  re- 
specting property  are  subject  to  the  same  rules 
that  control  a  trustee  and  cestui  que  trust. 
Jackson  v.  Jackson,  94  Cal.  446,  29  Fac.  957; 
Dolllver  T.  Dolllver,  94  CaL  642,  30  Pac.  4; 
Brlson  v.  Brlson,  75  Cal.  525,  17  Pac  689. 
Turning  to  the  title  on  "Trusts,"  and  we  find 
that  section  2219  provides  that  "every  one  who 
voluntarily  assumes  a  relation  of  personal  con- 
fidence with  another  Is  deemed  a  trustee  with- 
in the  meaning  of  this  chapter."  Under  the 
relation  of  personal  confidence  existing  be- 
tween defendant  and  plaintiff,  as  husband  and 
wife,  the  former  is  to  be  treated  In  the  trans- 
action under  review  as  the  trustee  of  the  wife, 
and  Is  subject  to  the  provisions  of  section  2235, 
Olv.  Code,  which  are  as  foUows:  "All  trans- 
actions between  a  trustee  and  his  beneficiary 
during  the  existence  of  the  trust,  or  while  the 
Influence  acquired  by  the  trustee  remains,  by 
which  he  obtains  any  advantage  from  his  bene- 
ficiary, are  presumed  to  be  entered  Into  by  the 
latter  without  sufficient  consideration,  and  un- 
der undue  Influence."  The  decisions  of  courts 
have  been  uniformly  to  the  effect  that  the  ex- 
ercise of  undue  Influence  by  one  occupying  a 
position  of  personal  confidence  to  another, 
whereby  he  gains  an  advantage,  will  be  un- 
availing to  him.  But  the  authorities  are  not 
entirely  uniform  as  to  the  party  upon  whom 
the  onus  probandl  rests  to  show  the  exercise 
of  such  undue  Infiuence.  It  would  seem  to 
have  been  the  object  of  our  Code  to  set  this 
question  at  rest,  by  presuming  that  transac- 
tions between  a  trustee  and  his  beneficiary  are 
without  consideration  in  cases  where  a  con- 
sideration is  required  to  support  the  contract, 
and  under  undue  Infiuence  by  the  trustee  who 
gains  an  advantage.  In  the  case  at  bar,  the 
defaidant,'wbo  offered  evidence  of  a  gift  from 
his  wife,  presented  no  testRnony  to  disprove 
the  rebuttable  presumption  of  the  law  that 
such  gift  was  obtained  by  the  exercise  of  un- 
due influence. 

Defendant's  case  stands,  then.  In  the  eye  of 
the  law  precisely  as  though  he  had  come  Into 
court,  and  said:  (1)  I  and  the  plaintiff  are 
husband  and  wife.  (2)  As  such,  we  are  sub- 
ject, in  dealings  between  ourselves,  to  the  rules 
which  govern  trustees  and  beneficiaries.  (3) 
She,  while  my  wife,  made  me  a  gift  of  the 


money  In  question.     (4)  I  procured  such  gift 
to  be  made  to  me  by  the  exercise  of  undue  In- 
fluence over  her.    Upon  such  a  statement,  de- 
fendant would  have  had  no  standing  In  court; 
and,  had  a  jury  upheld  the  gift  by  finding  in 
i  defendant's  favor,  it  would  have  become  the 
I  duty  of  the  court  to  set  aside  the  verdict.    Tills 
I  being  so,  the  instruction  of  the  court  to  the 
I  effect  that  the  defense  was  not  made  out  was 
:  proper,  and  the  judgment  and  order  appealed 
from  should  be  affirmed. 

We  concur:    BELCHER,  C;  BRITT,  0. 

GAROUTTB  and  VAN  FLEET,  JJ.  For 
the  reasons  given  In  the  foregoing  (pinion,  the 
judgment  and  order  appealed  from  are  af- 
firmed. 

HARRISON,  J.  T  concur  in  the  judgmrait. 
At  the  trial  the  plaintiff  testified  that  in  1891 
she  loaned  to  the  defendant  the  money  sued 
for,  and  that  no  portion  of  It  had  been  paid. 
She  also  testified  that  the  money  loaned  him 
was  her  separate  property,  and  was  used  by 
lilm  In  building  a  house  upon  a  lot  of  land 
which  was  his  separate  property.  TWs  testi- 
mony of  the  plaintiff  that  the  money  was  loan- 
ed to  the  defendant  authorized  a  judgment  in 
her  behalf,  unless  he  should,  by  some  affirma- 
tive evidence,  overcome  the  liability  thus 
created.  The  theory  upon  which  the  action  is 
defended,  although  there  is  no  averment  of 
that  nature  In  the  answer,  is  that  the  m<Hiey 
which  the  defendant  received  from  the  plain- 
tiff was  a  gift  This  was  affirmative  matter, 
of  which  the  onus  was  upon  him  to  establish 
by  a  preponderance  of  evidence.  There  was 
no  evidence  other  than  that  of  the  plaintiff 
of  the  circumstances  attending  the  transac- 
tion between  her  and  the  defendant,  and  it  was 
not  disputed  that  the  defendant  did  in  fact 
receive  the  money  from  her;  and,  while  It  was 
competent  for  him  to  show  that  he  received  it 
as  a  gift,  there  Is  no  presumption  that  it  was 
a  gift;  but,  in  the  absence  of  any  other  evi- 
dence than  tliat  the  plaintiff  delivered  the 
money  to  him  at  his  request,  the  law  would 
preenuue  an  obligation  on  his  part  to  return  it. 
The  defendant  did  not  testify  at  the  trial,  and 
the  only  evidence  offered  In  support  of  tils 
defense  was  the  testimony  of  one  witness, 
that  in  a  conversation  with  the  plaintiff,  prior 
to  the  date  of  the  loan,  she  had  said  to  him 
that  she  proposed  to  "advance"  to  the  de- 
fendant money  enough  to  put  up  a  bouse  up- 
on his  lot,  and  of  two  other  witnesses  who  tes- 
tified that,  some  months  after  the  loan,  the 
plaintiff  had  said  to  them  that  she  had  "given" 
the  money  to  the  defendant.  This  testimony, 
in  its  most  favorable  view,  was  only  an  ad- 
mission by  the  plaintiff  to  a  stranger,  remote 
from  the  time  of  the  tran-sactlon  Itself,  and 
disconnected  therewith,  as  well  as  with  the 
defendant,  and  In  a  conversation  to  which  the 
defendant  was  not  a  party,  and  of  which  it 
does  not  appear  that  he  had  any  knowledge; 
and,  while  the  def<mdant  would  have  been  &i- 
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titled  to  have  It  conMdered  by  the  Jtinr  in  aid 
or  corroboration  of  any  substantive  evluence 
In  support  of  bis  claim  tbat  tbe  moaey  had 
been  recdved  as  a  gift.  It  was  insafiicl»-it  of 
Itself  to  establish  such  claim.  Her  statement 
that  she  bad  **glven"  him  tbe  money  was  not 
equivalent  to  a  declaration  that  she  had  made 
him  a  "gift"  of  It,  since  tbe  term  is  often  used 
as  tbe  equivalent  of  a  mere  delivery.  If  the 
evidence  relating  to  the  transaction  between 
the  parties  had  been  coniradletory,  or  of  an 
ambiguous  nature,  ber  subsequent  statement 
that  she  had  given  blm  the  money  might  have 
been  explauatory  of  tbe  transaction;  but.  In 
the  absence  of  any  testimony  other  than  ber 
own  relative  to  the  transaction  itself,  tbe  court 
waa  justified  in  holding  that  this  testimony  of 
her  subsequent  statements  was  Insufficient  to 
establish  the  defense,  or  to  authorize  tbe  sub- 
mission of  the  Issue  to  tlie  Jury.  Upon  tbe 
testimony  before  it,  tbe  court  was  authorized 
to  hold  that  tbe  defendant  had  not  introduced 
any  evidence  in  support  of  his  defense  wblcb 
he  was  entitled  to  bare  considered  by  the  jury, 
and  it  did  not  err  In  directing  the  jury  to  find 
a  verdict  In  favor  of  the  plaintiff. 

It  Is  undoubted  law  that  when  the  determin- 
ation of  an  issue  depends  upon  tbe  weight 
to  be  given  to  conflicting  evidence,  or  upon 
the  credibility  of  witnesses,  or  Inferences  ot 
fact  to  be  drawn  from  established  facts,  the 
court  la  not  authorized  to  withdraw  the  ques- 
tion from  the  jury;  but  It  is  equally  settled 
that,  when  the  party  upon  whom  the  burden 
of  establislilng  on  i&sue  rests  has  failed  to  In- 
troduce any  evidence  In  support  thereof,  the 
court  may  direct  tlie  jury  to  'find  acalnst  him 
upon  that  issue.  As  was  said  by  Mr.  .lustloe 
Clifford  In  Improvement  Co.  v.  iMunson,  14 
Wall.  448:  "In  every  case,  before  the  evi- 
dence Is  left  to  the  jury,  there  Is  a  prelimin- 
ary question  for  the  Judge,  not  whether  there 
la  literally  no  evidence,  but  whether  there  is 
any  npoo  which  a  Jury  can  properly  proceed 
to  find  a  verdict  for  the  party  producing  It, 
npon  whom  tbe  onus  of  proof  Is  Imposed." 
And  In  Pleasants  v.  Fant,  22  Wall.  116,  tbe 
rule  was  stated  by  Mr.  Justice  Miller  as  fol- 
lows: "If  tbe  court  Is  satisfled  that,  conced- 
ing an  tbe  Inferences  which  the  jury  could 
justifiably  draw  from  tbe  testimony,  tbe  evi- 
dence l8  Insufficient  to  warrant  a  verdict  for 
tbe  plaintiff,  the  court  may  my  so  to  the  .inry." 
In  Bulger  v.  Kosa,  119  N.  Y.  4U4,  24  N.  K  8.'>3, 
R  was  said:  "The  test  of  the  right  to  direct 
a  verdict  is  whether  the  court  would  be  bound 
to  set  a  verdict  aside  as  against  evidence.  If 
rendered  agalnot  tbe  party  In  whow  favor  It 
was  directed.  If  this  would  be  the  duty  of 
S^e  court,  the  judge  need  not  await  the  ver- 
dict before  acting,  but.  In  advance,  may  rule 
•the  question  aa  one  of  law.  But,  as  verdicts 
cannot  be  found  on  mere  conjecture,  neither 
will  a  shadow  or  possibility,  nor  a  mere  scintil- 
la, stand  in  the  way  of  ruling  the  case  in  fa- 
vor of  the  party  who  shows  a  snbatantial  right 
"^f  which  there  Is  no  substantial  contradiction." 
(iee,  also,  Commlssiuuetg  t.  Clark,  M  U.  S. 


284,  and  cases  there  cited;  liicey  ▼.  Porter. 
103  CaL  605,  37  Paa  63S.  As  tbe  verdict  waa 
rendered  under  the  direction  of  the  judge,  his 
remarks  in  giving  this  direction  did  not  in- 
fluence the  Jury  In  their  verdict,  and,  conse- 
quently, was  not  tbe  subject  of  an  exception. 


(117  C»l.  1«4) 
KECLAMATTON   DIST.    NO.    651   v.   BUN- 
YON  et  aL     (Sac.  157.) ' 
(Supreme  Court  of  California.    May  27,  1897.) 

Reclamation  Districts— Co.n'sdi.ak  Pkiviliob— 
conclusivexbss  of  assessment. 

1.  Proceedinps  by  a  reclamation  distrirt  under 
Pol.  Code,  {  341)3'^  to  establish  the  validity  of 
an  assessment  by  it,  wherein  all  objections  ate 
heard  before  the  bringing  of  an  action  on  the 
anaefsmcnt,  is  in  the  nature  of  a  proceeding  in 
rem,  and  hence  a  plea  of  consular  priniege  Is  not 
avaiinlile  therein. 

2.  Ill  a  proceeding  by  a  reclamation  district  to 
establish  the  validity  of  an  assessment  by  it,  de- 
fendant may  show  that  the  assessment  of  bis 
property  Is  excessive  and  unfair. 

Department  2.  Appeal  from  superior  court, 
Sacramento  county;   A.  P.  Catlin,  Judge. 

Proceeding  by  reclamation  district  No.  561 
against  Sol.  Itunyon  and  others  to  establish 
the  validity  of  an  assessment.  There  waa 
judgment  establishing  the  assessment,  and 
defendant  P.  J.  Van  Loben  Sels  appeals.  Re- 
versed. 

Warren  Olney,  for  appellant  W.  A.  Gett, 
Jr.,  for  respondent. 

HENSHAW,  J.  Plaintlft  Instituted  this 
proceeding  as  contemplated  by  section  34'.)3i/i 
of  the  Political  Code,  seeking  a  deteruiin.itiou 
of  the  validity  of  an  as>i-e»sment  which  it  had 
caused  to  be  levied  for  purposes  of  reclama- 
tion. Summons  was  served  upon  all  the  prop- 
erty owners  in  the  district.  They  suffered  de- 
fault, saving  the  defendant  Van  Loben  Scls, 
who  appeared  and  contested.  From  the  Judg- 
ment, which  was  adverse  to  bis  contention, 
and  from  the  order  denying  a  new  trial,  he 
prosecutes  these  appeals. 

1.  It  Is  first  Insisted  that  plaintiff  is  not 
legally  organized.  The  argument  here  is  pre- 
cisely that  pressed  upon  our  consideration  In 
People  V.  Reclamation  Dlst.  No.  551  (Sac.  156, 
decided  May  25,  1897)  48  Pac.  1016,  adversely 
to  appellant's  views. 

2.  defendant  Is  consul  of  the  republic  of 
Paraguay,  and  has  pleaded  bis  consular  priv- 
ileges In  bar  of  this  proceeding.  We  need 
not  stop  to  decide  whether  under  the  amend- 
ment of  1875  to  the  federal  judicature  act  the 
courts  of  a  state  may  take  jurisdiction  of  ac- 
tions In  personam  against  consuls  of  a  foreign 
country.  That  question  Is  now  under  consid- 
eration by  this  court  In  bank,  and  iu  decision 
need  not  be  anticipated,  for  this  proceeding 
is  not  an  action  in  personam;  and,  while  it 
Is  not  in  Btrictnewi  a  proceeding  In  rem  either. 
It  partakes  rather  of  tbe  nature  of  the  latter. 
It  is  designed  as  one  of  the  processes  to  test 
the. legal  perfection  of  an  assessiuent  kvlcd 
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by  a  reclamation  district  The  property  own- 
er is  entitled  to  a  liearlng  at  one  time  or  an- 
otlier  upon  tlie  question  of  benefits.  Recla- 
mation Dist.  V.  Evans,  CI  Cal.  104;  Reclama- 
tion Dlst.  V.  PiiiUips,  108  Cal.  30C,  39  Pae. 
G30,  and  41  Pac.  335;  Ilagar  t.  Reclamation 
Dist.,  Ill  U.  S.  701,  4  Sup.  Ct  CC3.  Before 
the  passage  of  section  3493V&  of  tiie  Political 
Code  lie  made  ills  showing  wlien  action  was 
brought  to  enforce  the  asse.ssment  But  to 
obviate  difficulties  and  delays  which  thus 
arose,  this  peculiar  proce<^dlng  was  establisli- 
ed.  By  it  is  provided  a  forum  before  whleli 
a  property  owner  may  go  and  make  full  proof 
of  his  objections  to  the  assessment  The  final 
determination  of  the  court  upon  the  matter 
may  be  used  by  or  against  him  in  any  future 
action  to  collect  the  tax.  Thus  it  gives  the 
property  owner  the  hearing  to  which  he  is 
entitled,  but  provides  that  such  hearing  may 
take  place  In  advance  of  an  action  upon  the 
assessment.  It  Is,  then,  a  process  of  law 
forming  one  of  the  steps  by  which  the  lien  of 
the  tax  is  fixed  upon  projwrty.  We  entertain 
no  doubt  that  a  foreign  consul  may  be  bound 
by  all  legal  processes  and  proceedings  in  state 
courts  having  this  end  In  view.  No  more  re- 
i^pousiblllty  attaches  to  the  person  of  the  con- 
sul in  sucli  a  proceeding  than  arises  in  an  ac- 
tion to  enforce  the  assessment,  or  than  is  oc- 
casioncU  by  his  appearance  before  a  county 
board  for  the  equalization  of  his  assessment 
for  purpo.ses  of  state  and  county  taxation. 
We  conclude  that  the  plea  of  consuhir  priv- 
ilege is  not  well  taken. 

3.  Tlie  law  contemplates  tlie  employment  by 
the  trustees  of  a  rectamatlon  district  of  a  com- 
petent engineer  to  survey,  plan,  locate,  and 
estimate  tlie  cost  of  the  works  ne<>essary  for 
reclamation.  These  plans  and  estimates,  as 
approved  by  the  trustees,  are  reported  to  tlie 
supervisors,  and  upon  them  the  assessment 
follows.  Appellant  contends  that  in  tlie  plans 
and  report  of  the  engineer  eniployetl  in  this 
instance  the  ditches  and  pumping  plant  are 
not  located,  and  that,  therefore,  the  as.<!i'ss- 
ment  Is  Invalid.  Tne  engineer's  report  Is 
quite  elaborate,  and  contains  not  alone  a  gen- 
eral and  comprelienslve,  but  also  a  detailed, 
statement  of  the  character  and  amount  of 
ditch  work  to  be  done,  with  estimates  of  the 
cost  thereof,  and  also  of  the  cost  of  the  pro- 
posed pumping  plant.  We  think  the  report 
is  sufficient  In  these  respects  to  serve  aa  a 
basis  for  the  assessment. 

4.  The  appellant  made  offer  to  prove,  and 
asked  of  the  witnesses  questions  tending  to 
prove,  that  his  land  was  wholly  reclaimed, 
and  had  been  provided  at  his  own  expense 
with  a  suitable  pumping  plant  and  drainage 
facilities;  that  a  thousand  acres  of  It  were 
in  fruit-bearing  trees,  and  other  large  por- 
tions planted  to  potatoes  and  other  vegetables. 
He  sought  farther  to  show  that  all  of  his 
land  had  been  assessed  at  nearly  $20  per  acre, 
while  other  lands  similarly  situated,  and  of 
the  same  level,  but  unreclaimed,  had  been  as- 
sessed ttx  only  $11  per  acre.    He  farther  at- 


tempted to  prove  that  portions  of  his  lands 
used  for  roads  and  portions  used  for  ditches 
had  been  assessed  for  about  $20  an  acre,  while 
the  lands  of  otlier  owners  within  the  district 
subjected  to  like  uses  had  been  entirety  re- 
lieved from  assessment.  To  all  of  api)ellant's 
efforts  in  tliis  direction  objection  was  Inter- 
posed and  sustained  by  the  court.  The  theory 
upon  which  the  case  was  tried  is  sufficiently 
Indicated  by  the  objections  of  counsel  at  an 
early  stne  of  the  trial:  "We  might  as  well 
cut  this  short  here  as  anywhere  ehie.  The  ob- 
ject of  this  is  apparent  It  is  to  imiieach  the 
nsses.snient  made  by  these  commis-slaners,  and 
your  honor  knows  It  has  been  held  repeatedly 
it  cannot  be  done."  And  again:  "The  object 
of  this  Is  unquestionably  to  impeach  the  as- 
sessment. Here  is  the  most  extreme  case 
that  has  ever  Ijeen  decided  in  the  state  of 
California,  and  It  is  the  last,  I  think,  on  that 
proposition,  and  la  to  this  effect,— tlie  case 
of  People  V.  Hagar,  66  Cal.  59,  4  Pac.  951. 
It  has  been  held  from  that  time  up  to  the 
present  time  that  parties  are  not  permitted 
to  show  anything  In  the  world  that  tends  to 
lmi>ench  the  judgment  of  the  commissioners 
In  the  assessment"  This  view  receives  some 
countenance,  it  is  true,  from  the  case  to  which 
counsel  directed  the  court's  attention,  but  in 
the  case  of  Reclamation  Dist.  v.  Phillips,  108 
Cal.  306,  39  Pac.  G30,  and  41  Pac.  335,  the 
question  was  elaborately  considered,  the  au- 
thorities extensively  reviewed,  and  the  con- 
clusion expressed,  with  which  the  whole  court 
was  in  accord,  that  a  property  owner  was 
within  his  undoubted  right  in  making  any  le- 
gal proof  to  show  an  unfair  and  Illegal  assess- 
ment whereby  his  lands  were  not  benefited  to 
the  amount  of  the  lion  sought  to  be  fixed  tipon 
them.  For  this  reason  the  Judgment  and  or- 
der are  reversed,  and  the  cause  remanded. 

We  concur:   McFARLAND,  J.;  TEMPLE,  J. 


WOOD  T.  LOWDEN  et  al. 


117  Cal.  233 
(Snc.  171.) 


(Supreme  Coxurt  of  California.    June  11,  1807.) 
8BEHIFF3— Second  Teru  —  Unkxeclted  Pbocess 

— tlABILlTX  OF  St'KETIES. 

1.  Under  County  Government  Act  1883,  §  107, 
providing  that  on  expiration  of  a  sheriff's  term 
aU  process  wholly  or  partly  unexecuted  shall 
be  executed  by  his  successor,  the  sureties  for  the 
first  term  of  a  sheriff  are  not  liable  tor  his  noK- 
liKcnoe  in  completing  during  a  succeeding  term 
the  execution  of  process  partly  unexecuted  at  the 
beginning  thereof. 

2.  The  sate-lteeping  by  the  sheriff  of  property 
taken  on  attachment  is  part  of  the  execution  of 
the  writ  and  hence,  while  the  property  is  in 
his  custody,  the  writ  is  partly  unexecuted. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court  Shasta  county; 
Edward  Sweeny,  Judge. 

Action  by  Walter  N.  Wood  against  John  R. 
liowden  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Affirmed. 
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Clay  W.  Taylor  and  J.  Cliadbourne,  for  ap- 
pellant. Aaron  Bell  and  N.  P.  CUipman,  for 
respondents. 

HAYNES,  C.  This  appeal  is  by  the  plain- 
tiff upon  the  Judgment  roll.  The  action  was 
brought  against  tlic  siuctlcs  upon  the  bond  of 
William  F.  Hopping,  sheriff  of  Shasta  county, 
to  recover  the  value  of  certain  horses  and 
cattle  alleged  to  have  died  while  held  under 
attachment  by  the  said  sheriff,  by  reason  of 
his  failure  to  procure  the  necessary  feed  for 
them.  The  defendants  had  Judgment.  Hop- 
ping was  elected  and  served  two  successive 
terms  as  sheriff  of  Sliasta  county,  the  first 
term  ending  and  the  second  term  beginning 
on  the  5th  day  of  January,  ISOl.  Two  days 
before  the  end  of  his  first  term  said  sheriff 
seized  said  horses  and  cattle  under  a  writ  of 
attachment  issued  out  of  the  superior  court 
of  Lassen  county.  In  an  action  wherein  one 
G.  W.  Stratton  was  plaintiff  and  the  plaintiff 
In  this  action  was  defendant,  and  thereafter 
held  the  same  under  said  writ  until  the  28th 
day  of  August,  1801,  when  said  writ  of  at- 
tachment was  discharged,  and  the  property  re- 
lea-sed  therefrom  and  returned  to  the  plaintiff. 
The  neglect  of  the  sheriff  which  caused  the 
loss  and  Injury  complained  of  occurred  during 
the  second  term  of  said  sheriff,  and  the  only 
question  in  the  case  Is  whether  the  sureties 
upon  the  bond  given  by  the  sheriff  under  his 
first  election  are  liable  for  the  said  neglect  of 
the  sheriff  occurring  during  the  succeeding 
term. 

Appellant  first  contends  that  an  officer,  hav- 
buc  commenced  to  execute  a  writ,  must  com- 
jJete  It,  and  cannot  release  himself  from  his 
duty  by  handing  the  writ  over  to  his  succes- 
sors; that  he  must  proceed  with  the  execution 
of  the  writ  notwithstanding  the  expiration  of 
his  term  of  office.  This  was  undoubtedly  true 
at  common  law,  as  abimdantly  shown  by  the 
authorities  cited  in  appellant's  brief,  and  was 
the  law  In  this  state  prior  to  the  enactment  of 
the  county  government  act  in  188.3.  Prior  to 
1883  the  statute  provided  that  the  outgoing 
shall  turn  over  to  the  Incoming  sheriff  "all  ex- 
ecutions, attachments  and  final  process.  e.vcept 
those  which  he  has  executed  or  has  begun  to 
execute  by  the  collection  of  money  or  a  levy 
on  property."  Hltt.  Gen.  Laws,  |  6885.  Sec- 
tion 107  of  the  county  government  act  of 
1883,  among  other  things,  provides  as  fol- 
lows: "When  any  process  remains  with  the 
sheriff  unexecuted.  In  whole  or  In  part,  at  the 
time  of  his  death,  resignation  of  office,  or  at 
the  expiration  of  his  term  of  office,  said  pro- 
cess shall  be  executed  by  his  successor  or  suc- 
ce8B(Ts  in  office:  and  when  the  sheriff  sells 
real  estate  under  and  by  virtue  of  an  execu- 
tion or  order  of  court  he,  or  his  successors  In 
office,  shall  execute  and  deliver  to  the  pur- 
chaser or  purchasers  all  such  deeds  and  con- 
veyances as  are  required  by  law  and  neces- 
sary for  the  purpose,  and  such  deeds  and  con- 
veyances shall  be  as  valid  in  law  as  If  they 
bad  t)een  executed  by  the  sheriff  who  made 
Cal.Rep.  4$-62  P.— 2 


the  sale."  Said  section  was  re-enacted  in  the 
county  government  act  of  1891  (St.  1891,  p. 
391).  To  avoid  the  effect  of  this  statute  It  Is 
argued  by  appellant  that  it  does  not  support 
the  decision  of  the  court  below,  for  the  reason 
tiiat  the  writ  was  executed  before  the  slieriff's 
first  term  expired.  It  is  true  the  court  found 
that  the  seizure  was  completed  two  days  lw>- 
fore  the  commencement  of  his  second  term  of 
office  as  such  sheriff,  and  the  property  was 
then  in  his  possession.  The  question,  there- 
fore, to  be  determined,  Is  whether  the  writ  In 
this  case  was  "unexecuted  In  whole  or  In 
part"  wiien  the  sliorlff's  first  term  expired,  or, 
in  other  words,  what  constitutes  the  execu- 
tion of  a  writ  of  attachment  within  the  mean- 
ing of  tills  statute? 

In  the  ordinary  language  used  in  making  a 
return  upon  a  writ  of  attachment,  the  officer 
certifies  that  he  has  "executed  the  within 
writ"  by  seizing  the  property  and  talcing  it 
into  his  custody.  I  thinlc,  however,  that  this 
statute  does  not  Intend  so  narrow  a  construc- 
tion to  be  given  to  the  word  "executed."  A 
writ  of  attachment  requires  the  officer  not 
only  to  attach,  but  to  "safely  keep"  the  prop- 
erty attached;  and  the  only  authority  for  keep- 
ing the  property  Is  the  writ,  which  Is  opera- 
tive continually  for  his  protection.  In  Sage- 
ly v.  Llvermore,  45  Cal.  613,  it  was  said. 
"This  writ  had  come  to  the  hand  of  the  plain- 
tiff here  while  he  was  yet  holding  the  office 
of  sheriff.  He  had  partly  executed  It  by 
seizing  certain  property,  and  had  begun  to 
execute  that  portion  of  Its  command  which 
required  him  to  safely  keep  the  property.  In 
this  condition  of  things  the  plaintiff's  term  of 
office  as  sheriff  expired,  and  the  first  question 
made  is  whether  It  was  his  duty  to  turn  over 
the  attached  property  to  his  successor  In  of- 
fice." That  case  arose  imder  the  law  In  force 
prior  to  ]as.T;  but  It  will  be  observed  that  the 
court  In  that  case  gave  to  the  word  "execut- 
ed" a  wider  signification  than  that  contended 
for  by  appellant  In  this  ease.  There  It  was 
said  tlie  officer  had  partly  executed  the  writ 
by  seizing  the  property,  and  had  begun  to  ex- 
ecute the  other  portion  of  the  command  of 
the  writ,  which  required  him  to  safely  keep 
the  attached  property.  The  findings  show  that 
ail  the  loss  and  injury  the  plaintiff  sustained 
was  from  neglect  occurring  after  the  com- 
mencement of  the  new  term  of  the  sheriff,  and 
we  think  the  conclusion  of  law  that  the  sure- 
ties on  his  bond  for  the  preceding  term  were 
not  liable  was  correctly  drawn.  A  writ  of  at- 
tachment does  not  become  functus  wlien  per- 
sonal property  Is  seized  thereunder,  but  Its  re- 
quirement to  "safely  keep"  the  property  at- 
tached continues  the  writ  for  the  protection 
of  the  officer  In  the  discharge  of  the  duty  to 
safely  keep  It.  So  far  as  the  owner  of  the 
property  Is  concerned,  the  writ  Is  executed 
when  the  property  Is  seized  and  taken  Into 
the  iwssesslon  of  tlie  officer;  but,  so  far  as  the 
officer  Is  concerned,  It  Is  not  "wholly  ex- 
ecuted" so  long  as  there  remains  unperformed 
any  duty  Imposed  by  the  writ,  and  In  fhis 
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case  that  duty  contlnned  until  the  writ  was 
discbarsed  on  August  28,  1891. 

Appellant's  first  contention,  and  the  com- 
mon-law authorities  he  cites,  would  seem  to 
be  concluBlve  against  him.  That  proposition 
Is  that  an  officer,  having  commenced  to  exe- 
cute a  writ,  must  complete  It,  and  cannot  re- 
lease himself  from  that  duty  by  handing  the 
writ  over  to  bis  successor;  and  It  Is  upon  this 
theory,  viz.  that  the  writ  was  not  wholly  ex- 
ecuted by  the  seizure  of  the  property,  that  the 
duty  was  Imposed  upon  him  as  the  old  sheriff 
to  complete  the  execution  of  the  writ  as  ex- 
sherttr,  Instead  of  turning  it  over  to  his  suc- 
cessor; and  he  thus  brings  the  case  precisely 
within  the  statute  of  1883,  of  writs  "unex- 
ecuted In  whole  or  in  part"  which  "shall  be  ex- 
ecuted by  his  successor."  The  judgment  ap- 
pealed from  should  be  affirmed. 

We  concur:    SEARLS,  C;    BELCHER,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  judgment  appealed 
from  is  affirmed. 


nr  Cai.  ss 

PEOPLE  V.  TUCKER.    (Cr.  277.) 
(Supreme  Court  of  Califomiu.    June  11,  1897.) 
Ckiminal  Law— New  Triai,— Fokmkr  Jf.opakdt. 

1.  It  is  within  the  discretion  of  the  trial  court 
to  refuse  to  hear  oral  evidence  in  support  of  a 
motion  for  a  new  trinl  in  a  criminal  ease. 

2.  Tliere  was  no  abuse  of  discretion  in  reftis- 
ing  to  hear  oral  evidence  of  the  intoxication  of  a 
juror  during  tiie  trial  of  a  criminal  case,  on  a 
motion  for  a  new  trial,  though  it  was  claimed 
that  the  afhdavits  of  the  witnesses  could  not  be 
obtained;  the  juror's  condition  lieing  within  the 
olNiervatioD  of  the  judpe,  and  defendant's  counsel 
not  even  presenting  theur  own  affidavits  as  to 
the  facts  claimed. 

3.  Tlicre  is  no  error  in  instructing  that  on  a 
former  trial  there  was  no  evidence  in  support  of 
a  plea  of  former  jeopardy  urged  on  both  trials; 
tlie  atnte  of  the  evidence  at  the  former  trial  ije- 
ing  imuiateriul. 

4.  A  criminal  trial  whereon  there  was  a  con- 
viction which  was  reversed  for  failure  of  the 
jury  to  find  on  a  special  plea  of  former  jeoi»ardy 
was  neither  an  acquittal  nor  jeopardy. 

Department  1.  Appeal  from  superior  court, 
San  Joaquin  coimty;  Joseph  H.  Budd,  Judge. 

B.  N.  Tucker  was  convicted  of  extortion.  A 
hew  trial  was  denied,  and  be  appeals.  Af- 
firmed. 

J.  G.  Swlnnerton  and  Max  Grimm,  for  ap- 
pellant. W.  F.  Fitzgerald,  Atty.  Gen.,  and 
Chas.  H.  Jaelison,  Dep.  Atty.  Gen.,  for  the  Peo- 
ple. 

GAROUTTE,  J.  The  defendant  has  boon 
convicted  of  extortion,  and  appeals  from  the 
judgment  and  order  denying  his  motion  for  a 
new  trial.  A  demurrer  was  filed,  a' tacking 
tlie  sufficiency  of  the  Indictment.  Thi?  demur- 
rer was  properly  overruled. 
.  Among  the  grounds  relied  upon  for  a  new 
trial,  it  is  claimed  that  one  of  the  jurars  was 
Intoxicated  during  the  progress  of  the  trial. 


Upon  the  showing  made  by  the  affidavits  in- 
trodnced  at  the  hearing  of  the  motion,  the 
court  was  entirely  justified  in  holding  against 
defendant's  contention  upon  this  matter.  Up- 
on the  hearing  of  the  motion,  defendant's 
counsel  proposed  to  establish  the  fart  of  the 
juror's  intoxication  by  oral  evidence  before 
the  court,  claiming  that  he  was  unable  to  pro- 
cure the  affidavits  of  witnesses.  The  court 
ruled  that  he  should  make  this  showing  by  af- 
fidavit, and  not  by  oral  evidence,  it  is  not 
necessary  for  this  court  to  pass  upon  the  le- 
gality of  a  procedure  allowing  oral  evidence  to 
be  presented  upon  the  hearing  of  a  motion 
similar  to  the  one  at  bar.  The  usual  and  or- 
dinary course  is  to  proceed  by  affidavits,  but, 
conceding  such  practice  not  legally  exclusive, 
then  the  whole  question  becomes  one  of  those 
matters  resting  in  the  discretion  of  the  trial 
court,  and  a  matter  In  which  the  trinl  court  is 
allowed  the  widest  latitude  of  decision.  The 
judge  who  tried  the  case  and  heard  the  motion 
for  a  new  trial  was  an  eyewitness  (o  the  con- 
dition of  the  juror,  bis  attention  being  directly 
called  to  him  at  the  Important  period  of  time 
when  it  Is  claimed  he  was  Intoxirated.  ^e 
li.ad  an  opportunity  of  observing  his  condi- 
tion at  tliat  time  equally  well  with  the  by- 
standers. Again,  defendant's  attorneys  did 
not  even  present  their  own  affidavits  to  es- 
tablish the  facts  claimed.  For  these  reasons, 
we  win  not  hold  that  an  abuse  of  discretion 
was  committed. 

This  is  the  second  trial  of  the  defendant  up- 
on the  present  indictment.  At  the  first  trial 
upon  the  Indictment  he  entered  a  plea  of  once 
In  jeopardy.  The  jury  found  him  guilty  of 
the  crime  charged,  but  fallc<l  to  find  upon  his 
special  plea  of  jeopardy.  Upon  appeal  to  this 
court  tlie  judgment  was  reversed  and  the  cause 
remanded  for  a  new  trial,  by  reason  of  a  fail- 
ure to  find  upon  that  pica.  47  Pac.  111.  At 
the  present  trial  the  defendant  entered  special 
pleas  of  once  in  jeopardy  and  u  former  ac- 
quittal. Upon  these  pleas  the  jury  were  in- 
structed to  find  for  tlie  people.  Defendants 
counsel  now  make  complaint  of  the  action  of 
the  trial  judge  wherein  the  jury  were  Instruct- 
ed that  upon  the  ploa  of  once  in  Jeopardy,  en- 
tered at  the  former  trial,  there  was  no  evi- 
dence offered  at  that  time  to  support  tlie  plea. 
We  fail  to  sec  tlie  materiality  of  the  contention 
to  anything  here  involved.  Here  the  material 
question  Is,  was  the  court  upon  the  present 
trial  justified  in  instructing  the  jury  to  find 
for  the  people  upon  the  special  pleas  entered? 
The  presence  or  absence  of  evidence  at  the 
former  trial  upon  the  matter  of  the  special 
plea  seems  to  bo  foreign  to  anything  Involved 
upon  this  appeal.  The  facts  dlsclose<l  by  the 
record  show  the  former  conviction,  a  failure  of 
the  jury  to  find  ujion  tlie  pica  of  once  in  jeop- 
ardy, and  a  reverssil  of  tli(>  Juilgment  upon  ap- 
peal for  that  reason.  Tlii:se  facts  did  not  con- 
stitute jeoi>ardy  or  an  .■uiiH'ttal  of  the  de- 
fendant, and  the  judge  at  the  present  trial  was 
authorized  to  so  inform  tlie  jury. 

Thei-e  are  various  assignments  of  error  per- 
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tainlng  to  the  rulings  of  the  court  in  the  ad- 
mission of  evidence.  They  have  all  been  con- 
sidered, and  we  are  not  prepared  to  say  that 
each  rniings  are  to  any  extent  erroneous. 
The  evidence  coming  before  the  Jury  under 
these  rulings  in  most  Instances  is  not  of  great 
Importance,  and  we  find  no  rulings  in  the  rec- 
ord which  we  deem  both  prejudicial  and  er- 
roneous. The  evidence  fully  supports  the  in- 
dictment. The  case  of  extortion  was  clearly 
made  out,  and  defendant  legally  convicted. 
Judgment  and  order  afflrmed. 


We   concur: 
SON.  J. 


VAX    FLKKT,   J.;    HAJRRi- 


117  Cal.  1S3 

SUMMERTON  v.  HANSON  et  al.  (8.  F.  619.) 
(Supreme  Court  of  California.  June  16,  1897.) 
Liability  os  Costbactor'8  Bond. 
The  sureties  on  a  contractor's  bond  guar- 
antying the  perfommuce  of  a  contract  for  the 
erpction  of  a  building,  and  the  delivery  of  the 
building  to  the  owner  free  from  ail  liens  that 
might  be  filed  on  account  of  claims  against  the 
contractor,  are  liable  thereon  for  any  sums  paid 
by  the  owner,  in  excess  of  the  sum  remaining 
due  on  the  contract,  to  release  the  building  from 
such  liens,  though  the  contract  was  void  because 
the  plans  and  specifications,  which  were  made 
part  of  it,  were  not  filed  In  the  office  of  the  coun- 
ty recorder. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  George  Summerton  against  R.  B. 
Hanson  and  another.  From  a  Judgment  In 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

William  H.  Jordan,  for  appellants.  Richard 
C.  Harrison  (W.  S.  Goodfellow,  of  counsel),  for 
respondent. 

HENSHAW,  J.  Plaintiff  entered  into  a  con- 
tract with  one  Charles  Scranton  for  the  erec- 
tion of  a  building  upon  a  lot  of  land  owned  by 
the  former.  Tlie  contract  price  exceeded  $1,- 
OOO.  The  contract  was  In  writing,  and  was 
accompanied  by  a  bond  with  two  sureties,  who 
guarantied  the  faithful  performance  by  Scran- 
ton of  his  contract,  and  also  guarantied  the 
delivery  of  the  building  to  the  plaintiff  free 
from  all  liens  that  might  be  filed  on  account 
of  any  claim  against  the  contractor.  The 
building  contract,  together  with  the  bond, 
was  filed  In  the  office  of  the  county  recorder, 
but  the  plans  and  specifleations  which  were 
to  accompany  It,  and  which,  by  the  terms  of 
the  contract,  were  made  a  part  of  It,  were  not 
filed,  and  the  contract  became  void.  Scranton, 
however,  proceeded  to  construct  the  building, 
and  after  its  completion,  and  within  the  time 
allowed  by  law,  cortam  Hen  claims  were  filed 
against  the  property.  These  liens  were  after- 
wards foreclosed,  and  judgments  for  various 
amounts  obtahied.  Plaintiff,  to  release  his 
building  from  the  liens  of  the  judgments,  was 
obliged  to  pay  and  did  pay  to  the  judgment 


creditors  the  sum  of  |4,052.40,  or  $1,972.40  in 
excess  of  the  sum  renuiluing  In  his  hands  and 
due  upon  the  contract.  He  prosecuted  this 
action  against  the  sureties  upon  the  bond  to  re- 
cover this  sum  of  $1,972.40.  Judgment  was 
rendered  In  his  favor,  and  from  that  judgment 
the  defendants  appeal. 

The  argument  of  appellants  Is  this:  The 
contract  being  void,  the  liability  of  the  prin- 
cipal upon  the  contract  was  extinguished. 
Upon  this  follows  the  release  of  the  sureties, 
for  their  obligation  could  in  no  event  be  great- 
er than  that  of  tlie  principal.  This  argument, 
however,  has  been  repeatedly  answered  by  the 
decisions  of  tills  court.  Kiessig  v.  AUspaugh, 
91  Cal.  234.  27  Pac.  002;  Kiessig  v.  Allspaugh, 
99  Cal.  452,  34  Pac.  100;  Blyth  v.  Robinson, 
101  Cal.  239,  37  Pac.  904;  McMenomy  v.  White, 
115  Cal.  339,  47  Pac.  109.  The  Judgment  ap- 
pealed from  ia  afflrmed. 

We  concur:    McFARLAND,  J.;  TEMPLE,  J. 


117  Cat.  to 
PEOPLE  v.  WILSON.     (Sac  215.) 
(Supreme  Court  of  California.    June  14,  1897.) 

StaTI    InSDHAMCB    CoMMISSIOKBK— LfABILITT  rOR 

MoHEr  DcpusiTKO  IN  Bank. 
Pen.  Code,  S  424,  provides  that  each  offi- 
cer of  the  state  charged  with  the  receipt,  safe- 
keeping, transfer,  etc.,  of  public  moneys,  who 
either  loans  the  same,  fails  to  Iteep  the  same  In 
his  possession  until  disbursed  or  paid  ont  by  au- 
thority of  law,  01  unlawfully  deposits  the  same 
in  any  bank,  is  punishable,  etc.  Beld,  that  the 
insurance  commissioiier,  who  by  Pol.  Code,  { 
600,  is  required  to  "pay  monthly  into  the  state 
treasury  whatever  amounts  may  be  received  and 
collected  by  him,"  is  not  permitted  by  law  to 
make  an  ordinary  deposit  of  such  funds  in  the 
bank  during  the  time  intervening  between  his 
monthly  payments  to  the  state  treasurer. 

Commissioners'  decision.  Department  1, 
Appeal  from  superior  court,  Sacramento  coun- 
ty;  Matt  F.  Johnson,  Judge. 

Action  by  the  people  of  the  state  of  Cali- 
fornia against  John  N.  E.  Wilson  to  recover 
money  collected  by  defendant  as  Insurance 
commissioner,  and  not  paid  by  him  Into  the 
state  treasury,  as  required  by  law.  Prom  a 
Judgment  (or  plaintiff,  defendant  appeals.  Af- 
flrmed. 

Kaphtaly,  Freidenrlch  &  Ackerman,  for  ap- 
pellant. W.  F.  Fitzgerald,  Atty.  Gen.,  and 
W.  H.  Anderson,  Dep.  Atty.  Gen.,  for  the  Peo-, 
pie. 

BRITT,  C.  The  law  of  this  state  relating  to 
the  ofllce  of  Insurance  commissioner  provides, 
among  other  things,  for  the  collection  by  the 
commissioner  of  certain  fees  and  as.-us.'^uiuuts 
from  persons  and  corporations  engaged  in  the 
business  of  Insurance,  and  that  he  shall  "pay 
monthly  Into  the  state  treasury  whatever 
amounts  may  be  received  and  collected  by 
hhu."  Pol.  Code,  §  COO.  Appellant  held  said 
office  from  April  1,  IStW,  to  April  1,  1S94.  It 
was  his  custom  to  make  remittance  of  his  offi- 
cial collections  to  the  state  treasurer  once  a 
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month,  and  at  Internieiliute  times  lie  deposited 
the  same  In  the  PaclUc  Bank,  an  incorporated 
commercial  banl^  in  the  city  of  San  Francisco, 
then  of  good  financial  repute  and  standing. 
Towards  the  close  of  Jmie,  1893,  when  appel- 
lant's receipts  in  rirtue  of  his  ofilce  during 
that  month  amounted  to  about  $2,300,  which 
had  been  deposited  as  aforesaid  from  day  to 
day,  the  bank  failed,  and  ceased  to  do  busi- 
ness, and  refused  repayment  of  such  deposits. 
This  action  la  prosecuted  against  the  commis- 
sioner on  tlie  complaint  of  the  state  controller 
to  recover  the  amount  collected  by  the  fonuer 
in  Siild  month  of  June,  with  certain  penalties 
for  failure  to  pay  over  the  same.  Pol.  Code, 
}  437.  In  his  answer  defendant  alleged  most 
of  the  facts  above  stated,  with  various  other 
matters,  and  also  "that  he  deposited  said 
moneys  in  the  Pacific  Bank,  as  the  agent  of 
the  state  of  California,  and  not  upon  his  indi- 
vidual account;  and  that  he  is  neither  morally 
nor  legally  liable  for,  nor  had  he  anything  to 
do  with,  the  failure  of  the  said  Pacific  Bank  to 
pay  to  its  depositors  the  money  deposited 
therein  by  them."  The  superior  court  gave 
Judgment  for  plaintiff  on  tlie  pleadings. 

Counsel  differ  as  to  whether  the  answer 
shows  that  the  deposits  were  placed  to  the 
credit  of  defendant  Individually  or  as  a  public 
officer;  and  the  question  is  of  Importance  in 
the  case  (Estate  of  Arguello,  97  Cal.  1«C,  31 
Pac.  937),  provided  defendant  was  permitted 
by  law  to  make  an  ordinary  dpiwsit  of  tlie 
funds  in  bank  at  all.  But,  in  our  opinion,  lie 
was  not.  If  such  deposits  are  allowed,  the  ti- 
tle to  the  mone.v  passes  to  the  bank,  and  the 
transaction  Is  nothing  more  or  le.«s  tlian  a  loan, 
with  a  .spet'Ial  iirovlslon  InipIIcd  that  irpay- 
ment  shall  be  made  as  demanded  by  the 
checks  of  the  depositor.  Jnnin  v.  Bank,  92 
Cal.  14,  27  Par.  HOC;  Ynrn<>ll  v.  City  of  Los 
Angeles,  87  Cal.  603,  «M)8,  25  Pac.  707;  Boone, 
Banking,  j!S  39-41.  By  the  provisions  of  sec- 
tion 424,  Pen.  Code,  each  ofHcer  of  this  state 
charged  with  the  receipt,  safe-keeping,  trans- 
fer, etc.,  of  public  moneys,  "who  either  •  •  ♦ 
(2)  loans  the  same  or  any  portion  thereof, 
•  •  •  or  (3)  fails  to  keep  the  same  in  his 
possession  tmtll  disbursed  or  paid  out  by  au- 
thority of  law;  or  (4)  unlawfully  deposits  the 
same,  or  any  portion  thereof,  In  any  liaiik,  or 
witli  any  banker  or  other  person;  •  ♦  *  is 
punishable  by  iinprisonnient,"  etc.  The  ni:)neys 
deposlteil  by  defendant  in  this  iustaiure  were 
undoubtedly  public  moneys  (Pen.  Code.  $  420) ; 
and  such  deposits  were  in  contravention  of  the 
spirit,  if  not  the  letter  also,  of  each  of  the  said 
subdivisions  of  section  424,  and  were  thus  un- 
lawfully made  (Civ.  Code,  8  10(57).  It  may  be 
said  that  subdivision  4  contains  an  Implied 
recognition  of  deposits  In  a  bank  which  may  be 
lan'ful.  So  it  does,  but,  for  the  purposes  of  a 
case  like  the  present  at  least,  that  subdivision 
should  be  understood  in  connection  with  the 
preceding  prolilbltlon  of  loans  generally.  It  Is 
not  probable  that  the  legislature  intended  to 
sllow  loans  by  way  of  general  deposit  in  banks, 
while  forbidding  all  others.    Yarnell  v.  City 


of  Los  Angeles,  87  Cal.  (303,  25  Pac.  707,  tends 
strongly  to  confirm  the  views  we  entertain  of 
the  present  case.  The  judgment  should  be  af- 
firmed. 

We  concur:    BELCHER,  C;   SEARLS,  C. 

PER  CITRIAM.    For  the  reasons  given  la 
the  foregoing  opinion,  the  judgment  Is  affirmed. 


WOOD  et  al.  v.  CHAPMAN  et  nx. 
(Supreme  Court  of  Colorado.     May  17,   1897.  t 

EVIDBXCE  —  AOMISSIBII.ITT  —    LIMITATIONS  —  Is- 
STKL'CTIOXS— Al'I'EAI. — RecOKD— ReCOVKRT    OF 

Realty — Vekimut  aoainst  Both  Pakties. 

1.  An  objection  to  the  introduction  of  evidence 
I  on  the  ground  that  the  issue  on  which  it  was  of- 
fered  hild  been  eliminiitod  from  the   cose  can- 
not lip  first  raised  on  iippeal. 

2.  Eviileiice  admitted  on  a  promise  to  follow  it 
up  with  testimony  without  which  it  was  inadmis- 
sible should  Ik'  stricken  out,  on  motion,  where 
the  other  testimony  hns  not  been  introdnoed. 

3.  In  an  action  for  the  recovery  of  real  prop- 
erty, it  was  misleading  to  instruct  the  jury  that 
there  was  evidence  which  tliey  were  at  liberty  to 
consider  in  detennininK  wliether  defendants  had 
brouKht  their  case  within  the  statute  of  limita- 
tions, where  there  w^ae  no  evidence  of  the  pay- 
ment of  taxes,  which  was  essential  under  the 
statute. 

4.  All  instruction  in  an  action  to  recover  realty, 
sulmiitting  the  issne  of  the  validity  of  a  tax  deed, 
and  reciting  that  all  "conditions  precedent" 
must  have  liceii   complied  with,   to  render   the 

'  d(H>ii  valiil.  is  <'rrnne<iiLS,  if  it  fails  to  act  out  what 
those  conditions  were. 

•  .5.  Where  tliere  is  no  or(l<>r  showing  that  cer- 
tain instruetious  nMiiiested  by  app<>llant  were  re- 

'  fused,  and  the  traiis(;ri{>t  and  tiie  abslrnct  recite 

I  tlint  tlic.v  were  given,  it  must  he  held  that  they 
wen>  given,  thuugh  flatly  contradicting  the  court's 

I  iuslructlons. 

0.  In  the  ordinary  action  to  recover  real  prop- 

I  ert.v,  unilcr  the  Cim1<',  the  jury  cannot  find  a  vcr- 

i  diet  against  lioth  iiarties,  as  in  suits  under  fed- 
ertd  statutes  in  8upiK)rt  of  adverse  claims  to 
mining   locations. 

Apiieal  from  district  court,  Pitkin  county. 

Action  by  H.  X.  Wood  and  (J.  S.  Wood 
against  Luke  Chapman  and  wife.  From  a 
Judgment  in  favor  of  defeudants,  plaintiffs 
appeal.     Reversed. 

William  Young,  for  appellants. 

CAMPBELL.  .1.  This  action,  brought  In  the 
district  court  of  Pitkin  county  by  U.  N.  and 
(i.  S.  Wood,  a.s  plaiutifTs,  against  Luke  Camp- 
man  and  wife,  as  defeudants,  was  for  the  re- 
covery of  tlie  possession  of  lot«  numbered  4, 
.">,  0,  7,  8,  10,  11.  and  12  In  bloi-k  numbered  7 
of  Eames'  addition  to  the  city  of  Aspen.  The 
verdict  of  the  Jury  was  that  plaiutifTs  were 
not  tlie  owners  of  any  of  the  lots,  and  that 
defendants  were  the  owners  and  entitled  to 
liosses.sion  of  lot  12.  The  Judgment  was  In 
accordance  with  the  verdict,  and  the  plaintiffs 
appealed  thercfroin  to  this  court.  There  is 
no  appearance  for  the  appellees.  The  record 
is  voluniinou.s.  and  somewhat  ambiguous,  and 
both  the  transcript  and  the  abstract  are  so  un- 
satisfactorily made  up  that,  to  determine  th« 
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errors  assigned,  has  Involved  much  labor  that  t 
would  have  been  avoided  had  appellants  | 
brought  here  a  systematically  arranged  rec- 
ord. After  a  careful  examination,  we  are  sat- 
isfied that  the  Judgment  ought  not  to  stand. 
Without  discussing  In  detail  the  numerous  ol>- 
Jectlons  raised  by  the  appellants,  we  proceed 
to  state  some  of  the  reasons  for  our  conclu- 
sion, which  the  record  discloses. 

The  answer  contained  a  general  denial,  and 
an  allegation  of  ownership  in  the  defendants. 
Nineteen  months  after  It  was  filed,  the  de- 
fendants, without  leave  of  court,  lodged  with 
the  clerk  an  amended  answer,  attempting 
therein  to  set  up  as  additional  matters  a  plea 
of  the  statute  of  limitations,  based  upon  pos- 
session under  claim  and  color  of  title  made 
in  good  faith,  and  payment  of  taxes  for  five 
successive  years  prior  to  the  commencement 
of  the  action.  Upon  the  plaintiffs'  motion, 
this  amended  answer  was  stricken  out;  and 
apou  the  subsequent  application  of  the  defend- 
ants, made  to  the  court,  for  leave  to  reflle 
the  same,  the  request  was  denied.  These  rul- 
ings were  right,  as  no  showing  was  made  why 
the  same  defense  was  not  included  in  the  orig- 
inal answer;  nor  was  the  defense  itself  well 
pleaded,  as  there  was  no  allegation  therein 
that  the  pussession  and  payment  of  taxes  re- 
lied upon  were  for  five  successive  years.  The 
rulings,  also,  might  be  upheld  upon  the  ground 
that  the  amended  answer  contained  a  de- 
fense wh'ch  Is  not  usually  permitted  to  be 
set  np  for  the  first  time  in  an  amended  plead- 
ing. Owers  V.  Mining  Co.,  6  Colo.  App.  1, 
39  Pac.  930.  In  one  view,  what  we  have  Just 
said  Is  not  pertinent  to  the  assignments  of 
arors;  but,  as  will  appear  from  a  subsequent 
part  of  the  opinion,  this  reference  Is  appro- 
priate to  the  discussion. 

At  the  trial  the  plaintiffs  deralgned  title  in 
themselves  from  the  United  States  govern- 
ment to  all  the  property  except  lot  12,  and 
there  they  might  with  propriety  and  safety 
have  stopped  in  the  introduction  of  their  tes- 
timony, except  as  concerned  that  lot  But  it 
leems  that  the  other  lots,  or  some  of  them, 
bad  be«i  sold  at  tax  sales;  and  the  plain- 
tiffs Introduced  numerous  exhibits  showing 
that,  by  divers  mesne  conveyances  from  the 
purchasers  at  the  tax  sales,  title  to  said  other 
lota  became  again  vested  In  them.  They  also 
Introduced  the  treasurer's  certificate  that  he 
bad,  at  a  tax  sale,  bid  off  for  Pitkin  county 
lot  12,  and  an  assignment  of  the  certificate  to 
E^dward  Charlton,  a  subsequent  tax  deed  from 
the  treasurer  to  Charlton,  as  said  assignee, 
and  a  deed  from  Charlton  to  the  plaintiffs. 
At  this  stage,  then,  assuming  the  regularity 
and  sutHciency  of  this  latter  tax  deed  for  lot 
12  to  pass  title  thereto,  the  plaintiffs  had 
made  a  prima  facie  case  as  to  all  the  prop- 
erty In  controversy,  without  considering  the 
tax  deeds  conveying  the  seven  other  lots. 
The  defendants.  In  their  own  behalf,  sought 
by  the  records  of  Pitkin  county  to  show  such 
Irregnlarltles  and  lack  of  conformity  with  the 
ftatute  relating  to  tax  deeds  as  made  all  of 


the  tax  deeds  IntTX>dnced  by  the  plaintiffs  ab' 
soluteiy  void.  As  to  all  of  these  tax  deeds 
(except  the  one  to  Charlton  for  lot  12),  It  is, 
as  it  seems  to  ns.  Immaterial  whether  they 
are  void  or  convey  title;  for  the  plaintiffs 
have,  as  we  have  seen,  otherwise  shown  title 
In  themselves  from  the  United  States  govern- 
ment, and  there  Is  nothing  to  show,  and  no 
attempt  to  show,  any  divestiture  of  title  as 
to  these  other  lots  except  by  these  namerous 
tax  deeds.  If,  however,  these  tax  deeds  are 
void,  as  the  d^endants  claim,  then  no  title 
ever  passed  from  the  plaintiffs.  If,  upon  the 
other  hand,  these  tax  deeds  were  regular,  and 
sufllclent  prima  facie  to  transfer  title,  the 
mesne  conveyances  si>oken  of  show  that  the 
plaintiffs  have  again  acquired  the  property. 
As  to  the  tax  deed  of  Charlton,  the  court 
seems  to  have  admitted  It  In  evidence,  and  no 
objection,  except  as  to  the  acknowledgment, 
appears  to  have  been  Interposed  by  the  de- 
fendants. From  an  examination  of  this  deed, 
it  would  seem  to  be  regular  upon  its  face,' 
and  in  substantial  conformity  with  the  re- 
quirements of  the  statute  in  that  behalf. 
Whether,  however,  the  trial  court  deemed 
the  defendants'  attack  upon  It  successful,  we 
are  unable  with  certainty  to  determine;  but 
as  we  find  no  order  excluding  it  from  the  con- 
sideration of  the  Jury,  and  no  instruction 
specifically  applicable  to  the  evidence  bearing 
upon  It,  we  must  presume,  in  view  of  certain 
instructions  of  the  court,— to  be  hereafter  re- 
ferred to,— that  the  sufficiency  of  the  deed, 
and  its  regularity,  were  not  passed  upon  by 
the  court,  but  left  to  the  detei-mination  of  the 
Jury.  The  defendants  also  Introduced  evi- 
dence tending  to  show  possession,  with  a 
promise  to  follow  it  up  with  testimony  show- 
ing that  they  so  held  under  claim  and  color 
of  title  made  in  good  faith,  and  that  they  had 
paid  taxes,— all  under  their  plea  of  the  statute 
of  limitations,  which,  by  a  previous  order  of 
the  court,  had  been  eliminated  from  the  case. 
While  numerous  specifications  were  made  by 
the  plaintiffs  in  objecting  to  the  introduction 
of  this  class  of  evidence,  they  seem  not  to 
have  relied  upon  the  ground  that  the  evidence 
was  permissible  only  under  the  eliminated 
plea,  and  that  that  was  no  longer  an  issue  In 
the  case.  The  admission  of  the  evidence, 
therefore,  might  not  be  assigned  for  error  by 
the  appellants  upon  the  ground  just  Indicat- 
ed. Stark  V.  Brown,  101  111.  885.  But  the 
evidence  itself  entirely  falls  to  sustain  such  a 
defense,  as  there  was  no  pretense  that  color 
of  title  was  shovm,  nor  was  there  any  proof 
that  possession  and  the  payment  of  taxes  were 
for  the  requisite  length  of  time.  This  evi- 
dence as  to  possession,  therefore,  should  not 
have  been  admitted,  or.  If  admitted,  as  it 
seems  to  have  been,  subject  to  subsequent 
proof  of  color  of  title  and  payment  of  taxes, 
ought  to  have  been  stricken  out  when  the 
plaintiffs,  as  they  did,  made  a  motion  to  that 
effect,  because  defendants  failed  to  produce 
that  proof  which,  and  which  only,  made  It  ad- 
missible.   Tlie  defendants  also  Introduced  in 
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eyldence  a  quitclaim  deed  from  Eames,  the 
patentee  of  lot  12,  bearing  date  the  lOtli  of 
January,  1886.  The  tax  deed  from  the  coun- 
ty treasurer  conveying  this  lot  to  the  grantor 
of  the  plaintiffs  was  for  the  nonpayment  of 
taxes  which  became  due  and  payable  after 
the  defendants  obtained  this  conveyance.  It 
is  a  little  dltGcult  to  determine  from  the  evi- 
dence whether  the  defendants  rely  for  their 
title  to  lot  12  solely  upon  this  quitclaim  deed, 
or  whether  they  count  upon  the  quitcl.aim 
deed  merely  as  color  of  title,  followed  by  the 
statutory  possession  and  payment  of  taxes. 
But  as  the  court,  In  its  instructions,  appar- 
ently considered  that  the  latter  theory  was 
held  by  the  defendants,  we  shall  indulge  In 
the  same  presumption. 

ComlnK  now  to  the  Instructions  of  the  court, 
we  think  it  almost  too  apiMrent  for  nrKument 
tliat  the  case  was  improperly  submitted.  The 
court  first  stated  to  the  Jury  the  law  of  this 
state  In  relation  to  the  statute  of  limltaticms, 
the  plea  of  which  had  theretofore  been  ellml- 
liatod  from  the  ease.  The  Jury  were  then  In- 
structed spec'ifically  that  there  was  no  evi- 
dence of  any  right  of  tlie  defendants  to  claim 
imder  tliis  statute,  except  as  to  lot  12;  and  as 
to  this  lot,  while  not  expressly  so  Instructed, 
by  inference,  at  least,  they  were  told  that 
there  was  evidence  which  they  were  at  lib- 
erty to  consider  In  determining  whemer  the 
defendants  had  brought  their  case  within  its 
provisions.  But  an  examination  of  the  evi- 
dence discloses  that,  though  the  Jury  possibly 
might  have  found  that  tliere  had  been  posses- 
sion for  the  statutory  length  of  time,  there  cer- 
tainly was  no  sutHcient  proof  of  payment  of 
taxes,  or  an  excuse  for  not  i>aylng  tliem ;  there 
being  an  unsuccessful  attempt  to  prove  that 
Ihere  was  a  tender  of  taxes  by  defendants  to 
the  county  treasurer,  which  the  latter  refused 
to  accept.  This  Instruction  was  improperly 
given.  If  It  was  Intended  to  apply  to  lot  12; 
for  there  was  no  evidence  in  the  case  to  which 
it  was  applicable,  and  it  must  have  misled  and 
confused  the  minds  of  the  Jury.  As  bearing 
upon  tlie  Charlton  tax  deed,  and  appai-eiitly, 
also,  upon  the  other  tax  deeds  introduced  by 
the  plalnlifTs,  tlie  court  gave  Instructions  num- 
iKsred  6  and  8,  as  follows:  "(6)  The  court  In- 
structs the  Jury  that  it  is  necessary  that,  in 
order  ^to  convey  title  under  a  treasurer's  tax 
dee<l,  tliat  all  the  facts  set  forth  In  the  deed 
should  be  true,  and  that  if  It  is  shown  that 
tlie  requirements  of  the  law  have  not  been 
complied  with  as  to  the  time  of  sale,  the  prop- 
er record  of  sale  made,  and  deposited  with  the 
clerk  and  recorder  of  the  county,  as  require<l 
by  law.  which  must  contain,  among  other  re- 
quirements, the  date  of  sale  of  the  respective 
tracts."  "(8)  That  the  deed  is  the  last  act  In 
the  execution  of  the  statutory  power,  and  all 
conditions  precedent  must  be  complied  with 
before  It  can  law'fully  be  given.  The  dee<l,  In 
this  stale,  presumes  these  matters  to  have  been 
done;  but  if  It  has  been  shown  that,  by  the 
evidenc-e,  that  these  retiuirements  have  not 
l)een  complied  with  in  any  one  of  the  retjuire- 


ments,  then  the  deed  must  falL"  Assuming, 
but  not  deciding,  that  these  instructions  do 
not  sumbit  for  the  determination  of  the  Jury 
mixed  questions  of  law  and  fact,  we  remark, 
in  the  first  place,  tliat  inBtmction  numben>a 
0  is  not  complete  in  itself;  for  the  court  does 
not  say  to  the  Jury  what  tlie  legal  consequen- 
ces are  if  they  should  find  there  bad  not  been 
a  compliance  with  the  things  that  are  men- 
tioned In  the  Instruction.  Both  No.  6  and  No. 
8  refer  to  "requirements  of  the  law"  and 
"conditions  precedent"  which  the  Jury  are 
told  are  essential  to  the  validity  of  a  tax 
deed;  and  in  instruction  Na  8  the  Jury  are 
further  told  that  these  requirements  and  con- 
ditions must  appear  in  the  proof,  and  imless 
they  do  the  deed  must  fail.  Neither  In  these 
instructions  nor  elsewhere  are  the  Jury  in- 
foi-med  what  the  "requirements"  or  "condi- 
tions" are,  so  that  they  may  intelligently  pass 
ujion  Uie  eirldence.  It  Is  clear  that  the  giving 
of  these  Instructions  is  reversible  error. 

We  find  both  in  the  transcript  and  the  at^- 
stract  that  the  last  two  Insti-uctions  given  by 
the  court  are  Xos.  11  and  12.  Apparently, 
they  were  tendered  by  the  plaintiffs,  and  be- 
cause of  the  alleged  refusal  of  the  court  to 
give  them  the  plaintiffs  complain,  although 
there  is  no  order  showing  that  they  were  re- 
fused. Upon  the  contrary,  they  appear  to 
have  been  given;  and,  if  we  are  bound  by  the 
record  (as  we  certainly  are),  we  must  conclude 
that  both  of  these  Instructions  were  given  to 
the  Jury,  Just  as  the  transcript  and  the  alv 
stract  recite.  If  so,  certainly  the  verdict  Is 
contrary  to  the  instructions  of  the  court;  for 
in  No.  11  the  Jury  are  expressly  instructed  that 
the  plaintiffs  are  the  owners  of  all  tlie  prop- 
erty In  controversy,  and  entitled  to  its  pos- 
session; and  Willie  In  No.  12  the  form  Is  some- 
what varied,  and  excludes  lot  No.  12,  yet  as 
to  the  other  lots  the  Jury  are  directed  to  bring 
In  a  verdict  for  the  plaintiffs.  It  would  scarce- 
ly seem  possible  that  these  Instructions  were 
given  by  the  court,  for  they  are  so  Incon- 
sistent and  contradictory  of  previous  instmc- 
tions;  and  It  may  Ije,  and  doubtless  Is,  true 
that  tlie  transcriijt.  In  this  respect,  is  Incorrect. 
But  it  shows  that  they  were  given,  and  we 
mention  this  fact  as  one  example  of  the  un- 
satisfactory record  which  we  have  been  com- 
pelled to  examine. 

Tlie  court  also  Instructed  the  Jury— probably 
confounding  the  practice  with  that  obtaining 
in  suits  bi-ought  under  the  authority  of  the 
federal  statutes  In  supiwrt  of  adverse  claims 
to  mining  locations— that,  If  the  evidence  war- 
ranted It,  they  might  find  a  verdict  against 
both  parties.  We  do  not  understand  this  in- 
strxictioii  to  be  pertinent  to  an  ordinary  action 
under  our  Code  for  tlie  recovery  of  real  prop- 
erty, but  only  In  an  adverse  suit  under  the  act 
of  congress. 

Other  errors  have  been  assigned  and  argued, 
which,  to  a  proper  case,  we  might  feel  called 
upon  to  determine.  But,  as  they  probably 
may  not  occur  In  the  ev^nt  of  another  trial,  no 
useful  pm-pose  would  be  subserved  by  con- 
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Blderlng  them  at  this  time.  Because  of  the 
commission  ot  the  errors  already  alluded  to, 
the  Judgment  of  the  court  must  be  reveraed, 
and  It  Is  so  ordered.    Reversed. 


HAGERMAN  et  al.  v.  BATES  et  al. 

(Supreme  Court  of  Colorado.     April  5,  1897.) 

comtk&crs  —  acthoritt  of  aoext  —  lacnss  — 
Pleadinu  —  Substitution  of  Parties— Owbc- 
Tioss  —  Waiver— New  Tuial — Kbstkicted  Is- 
sues. 

1.  Its  owners  applied  for  a  patent  to  the  B. 
mining  claim,  and  the  owners  of  the  6.  claim, 
which  was  overlapped  by  it,  began  an  adverse 
suit  and  an  action  iu  ejectment  for  the  disputed 
;rround.  Defendants  M.,  B.,  and  D.  were  the 
lo<-ator8  of  the  B.  claim.  Before  trial  a  settle- 
ment was  effected  by  contract.  Plaintiffs  dis- 
missed the  actions,  and  defendants,  on  issuance 
of  a  patent,  were  to  convey  to  plaintiffs  a  part 
of  the  disputed  grottnd  in  fee,  and  a  part  for 
surface  purposes  only.  Previous  to  the  making 
of  the  contract,  D.  was  living  in  Texas.  He 
knew  that  an  application  for  a  patent  had  been 
made  by  bis  co-locators,  and  was  cunversunt 
with  the  different  steps  taken,  and  the  opi>osi- 
tion  by  Uie  owners  of  the  G.  claim.  He  had 
written  to  M.,  authorizing  him  to  act  for  him 
in  securing  the  patent,  to  employ  counsel  in  ac- 
tions brought,  and  "to  attend  to  my  interests 
jointly  with  your  own  to  protect  the  property," 
stating  that  "I  will  pay  my  part  of  the  cost." 
M.  had  employed  an  attorney  for  D.  and  him- 
self, and  M.  and  the  attorney  were  present,  and 
participated  in  the  settlement  with  plaintiffs.  M. 
wrote  D.  that  the  obstacles  to  the  securing  of  a 
patent  had  been  removed  by  compromise,  and 
asked  liim  to  remit  his  share  of  the  costs.  He 
also  stated  that  defendants  were  required  to  con- 
vey to  plaintiffs  a  part  of  the  disputed  ground, 
for  surface  purposes  only,  and  that  he  had  sign- 
ed the  contract  for  D.  and  himself.  In  reply,  D. 
objected  to  the  item  of  costs,  but  made  no  ref- 
erence to  the  settlement.  Uttd,  that  M.  was  au- 
thorized to  make  the  contract  of  settlement  for 
D.,  as  his  agent. 

2.  Though  the  contract  required  a  conveyance 
in  fee  in  part,  and  D.'s  only  knowledge  of  it  be- 
fore action  thereon  was  that  derived  from  M.'s 
letter,  he  was  laound  by  it  as  made,  in  the  ab- 
sence of  an  offer  to  place  the  parties  in  statu 
quo. 

3.  Plaintiffs,  having  made  the  contract  know- 
ing that  D.  had  clothed  M.  with  apparent  au- 
thority to  represent  him,  and  having  given  up 
valuable  rights  iu  consideration  of  the  convey- 
ance, had  a  better  right  to  enforce  the  contract 
than  D.  had  to  avoid  it. 

4.  Laches  may  consist,  not  only  in  negligently 
instituting  a  suit,  but  also  In  negligently  prose- 
cuting it. 

5.  While  the  defense  of  laches  need  not  he 
specially  pleaded,  when  not  pleaded  the  court 
shonid  not  of  its  own  motion  rest  its  decision 
on  that  ground,  unless  it  clearly  appear  from  the 
evidence  that  there  has  been  unreasonable  delay 
in  prosecuting  the  suit;  and  especially  where, 
had  the  qucirtion  been  raised  dunng  trial,  plain- 
tiff might  have  offered  evidence  to  explain  the 
seeming  laches. 

6.  A  dispute  as  to  a  strip  of  pound  common 
to  two  overlapping  mining  claims,  designated 
as  "B."  and  "G.."  was  settled  by  contract.  The 
owners  of  the  G.  claim  withdrew  all  opposition 
to  issuance  of  a  patent  to  the  owners  of  the  B. 
claim,  in  consideration  of  a  conveyance  of  a  part 
of  the  disputed  ground.  The  contract  was  made 
in  1882,  and  the  conveyance  was  to  be  made  as 
K<x)n  as  a  patent  issued.  Tlie  patent  was  in  fact 
iKHued  soon  afterwiirils,  bnt  was  not  rei-orded  un- 
til 18S4.    The  G.  owners  then  first  learned  of  its 


Issuance,  and  sued  on  the  contract,  whldi  In  the 
meantime  had  been  lost  Both  parties  made  dili- 
gent search  for  it,  and  several  states  were  visite.l 
to  get  testimony.  Various  intermediate  ques- 
tions were  disposed  of,  and  continuances  were 
had  from  time  to  time  by  mutual  consent.  The 
claims  changed  hands  in  1885  and  1887,  and 
there  were  substitutions  of  parties.  In  1889 
one  of  the  original  defendants  was  dianiissod 
from  the  action,  and  plaintiffs'  appeal  from  such 
dismissal  was  not  decide<l  till  1802.  Thereafter 
there  was  no  lack  of  diligence  in  reaching  a 
trial.  Hdil,  that  plaintiffs'  rights  under  the  con- 
tract were  not  barred  by  laches. 

On  Petition  for  Rehearing. 

1.  Where  there  is  a  substitution  of  parties,  any 
error  therein  is  waived  by  failure  to  object  to  the 
application,  or  except  to  the  order,  or  assign  any 
error  in  regard  thereto  on  appj'al. 

2.  Where  a  cause  is  remanded  for  a  new  trial 
on  a  single  issue  of  fact,  the  parties  are  not 
prechuled  from  raising  any  qiuestion  of  law 
that  may  fairly  arise  on  the  trial  of  that  issue, 
except,  of  course,  such  questions  as  may  have 
been  expressly  decided  on  the  appeal. 

Error  to  court  of  appeals. 

Action  by  J.  J.  Hagermau  and  others  against 
John  C.  Bates  and  others  on  a  contract  for  a 
conveyance  of  land.  A  judgment  in  favor  of 
defendants  was  afiirmed  by  the  court  of  ap- 
peals (38  Pac.  1100),  and  plaintiffs  bring  error. 
Reversed. 

In  1880  there  were  located  in  what  was  then 
Gunnison  county,  Colo.,  two  mining  claims,— 
one,  the  Little  Giant,  In  January;  the  other, 
the  Bonnybel,  In  July.  By  an  act  of  the  leg- 
islature becoming  operative  May  23,  1881,  that 
portion  of  Gunnison  county  in  which  these 
properties  were  situate  became  a  part  of  Pit- 
kin county.  Tlie  two  claims  overlapped,  so 
that  there  was  common  to  both  a  triangular 
strip  of  ground  of  about  three  acres.  The  own- 
ers of  the  Bonnybel  made  the  first  application 
for  a  patent,  and  subsequently  such  proceed- 
ings were  taken  by  the  owners  of  the  Little 
Giant  under  the  statutes  of  the  United  States 
providing  for  settling  conflicting  Interests  in 
mining  claims  that  adverse  suits  were  brought 
and  pending,— one,  an  adverse  suit  proper,  In 
the  district  court  of  Lake  county;  the  other, 
an  action  In  the  nature  of  ejectment,  in  the 
form  of  an  adverse  suit.  In  the  district  court 
of  Pitkin  county;  each  having  for  Its  object 
the  recovery  of  the  possession  of  the  conflict- 
ing ground.  An  attempt  to  file  an  adverse 
suit  In  the  district  court  of  Gunnison  county 
within  the  statutory  period  failed,  probably 
owing  to  a  miscarriage  of  the  malls.  After 
the  suit  in  Lake  county  was  brought,  and  be- 
fore that  In  Pitkin  county  was  begun,  a  re- 
ceiver's receipt  was  Issued  to  the  owners  of  the 
Bonnybel,  In  May,  1881,  possibly  upon  the  pro- 
duction of  a  certificate  from  the  clerk  of  the 
district  court  of  Gunnison  county  that  no  suit 
was  there  ponding  In  support  of  the  adverse 
claim  filed  In  the  land  office.  There  were 
three  defendants  In  both  of  these  actions,— 
Charles  J.  Moore,  Thomas  Bracken,  and  J.  M. 
Daniel,  who  were  the  original  locators  of  the 
Bonnylwl  claim.  In  July.  1881,  Judgment  was 
rendered  in  the  cause  pending  in  the  district 
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court  of  Pitkin  county  against  aU  three  de- 
ft'udants  for  the  possession  of  the  tract  in  dis- 
pute, wliich  was  thereafter,  in  November  of 
the  same  year,  vacated  as  to  the  defendants 
Moore  and  Daniel  upon  the  ground  that  the 
attorney  representing  them  had  no  authority 
to  enter  their  appearance,  but  the  judgment 
against  the  defendant  Bracken  still  stood. 
Thereafter  Moore  and  Daniel  filed  their  joint 
answer,  and  Issues  were  made  up.  While  the 
case  was  in  this  condition,  and  at  the  July, 
1882,  term,  the  parties  to  the  litigation  were 
present  in  court,  with  their  witnesses,  ready  to 
proceed  to  a  trial.  Before  the  case  was  set, 
however,  a  settlement  of  tlie  litigation  was  ef- 
fected, and  the  plaintiffs  dismissed,  not  only 
this  action,  but  also  the  one  pending  in  the 
district  court  of  Lake  county,  in  accordance 
with  the  terms  of  the  agreement  of  settlement, 
and  four  days  thereafter  a  patent  for  the 
Bonnybel  was  issued.  The  parties  disagree- 
ing as  to  the  term.s  of  the  contract,  on  August 
5,  1884,  in  the  district  court  of  Pitkin  county, 
the  present  action  was  instituted  by  the  then 
owners  of  the  Little  Giant  to  compel  the  de- 
fendants, as  owners  of  the  Bonnybel  claim,  to 
perform  their  obligations  under  the  agreement. 
In  this  action  there  were  many  steps  taken 
and  interlocutory  orders  made,  not  important 
to  the  present  discussion,  even  the  bare  recital 
of  which  would  unduly  extend  the  statement 
and  the  opinion,  and  tend  to  ot)scure,  rather 
than  elucidate,  the  vital  questions  in  the  case. 
It  may  be  said,  however,  that  before  the  trial 
of  this  action,  which  was  had  in  June,  1891, 
and  the  argument  heard  in  September  of  that 
year,  and  decree  rendered  in  March,  1892,  the 
cause,  in  March,  1890,  was  transferred,  by 
stipulation,  to  the  district  court  of  Arapahoe 
county.  Before  the  time  of  trial  the  owner- 
ship of  both  claims  had  entirely  changed,  and 
there  was  a  substitution  of  parties  plaintiff 
and  defendant;  the  plaintiCfs  at  the  time  of 
the  trial  being  the  then  owners  of  the  Little 
Giant,  and  the  defendants  the  owners  of  the 
Bonnybel.  Upon  the  part  of  the  phiinttffs  It 
was  alleged  and  contended  that  the  contract, 
which  was  the  principal  point  In  controversy, 
was  tliat  after  the  patent  for  the  Bonnybel 
was  Issued  the  owners  of  the  latter  claim  were 
to  convey  absolutely  and  unconditionally  to 
the  owners  of  the  Little  Giant  a  portion  of  the 
conflicting  ground  described  in  the  pleadings, 
and  an  additional  strip  adjoining  the  same,  for 
dumping  purposes,  in  consideration  that  the 
owners  of  the  Little  Giant  would  first  consent 
to  have  the  judgment  against  Bracken  vacated, 
and  then  dismiss  both  actions  against  ail  of 
the  defendants,  and  pay  to  the  owners  of  the 
Bonnyl)el  $100,  being  costs  and  expenses  in- 
curretl  by  them  in  the  litigation.  The  plain- 
tiffs aver  performance  by  their  grantors  of 
their  covenants,  and  tlie  refusal  upon  the  part 
of  the  defendants'  grantors  to  perform.  Upon 
the  other  hand,  the  defendants  assert  that  the 
contract  was  that  their  grantore  were  to  con- 
vey a  small  strip  of  ground  in  dispute  to  the 
Little   Giant  owners   for  dumping  puriwses 


only,  and  that  plaintiffs  and  their  grantors,  by 
their  noncompliance  with  their  part  of  the 
contract,  had  lost  even  the  right  to  the  con- 
veyance of  this  easement  The  plaintiffs  al- 
leged, and  their  proof  was  to  the  effect,  that 
the  contract,  as  finally  agreed  upon,  was 
drawn  by  Charles  R.  Bell,  an  attorney,  and 
signed  in  behalf  of  the  owners  of  the  Little 
Giant  by  Taylor  &  Asiiton,  their  attorneys, 
and  by  Bracken  himself,  one  of  the  defend- 
ants, and  by  Henry  Moody  as  the  attorney  for 
the  other  two  defendants,  Moore  and  Daniel. 
The  defendants  claimed,  and  their  testimony 
so  tended,  that  the  contract  as  made  was 
drawn  by  Moody,  and  executed  by  the  indi- 
vidual owners  of  the  rival  lodes,  except  by 
Daniel,  and  tlie  contract,  as  signed  by  all  of 
the  parties  except  Daniel,  was  then  delivered 
to  Moody,  to  be  sent  to  Texas  for  Daniel's  sig- 
nature. The  principal  question  in  the  ciise  was 
therefore  as  to  the  nature  and  terms  of  this 
contract,  and  the  largest  part  of  the  vohmiinous 
testimony  was  directed  to  this  issue.  The 
trial  court,  though  not  so  finding,  assimied,  for 
the  purijoses  of  its  decision,  that  the  evidence 
was  sufficient  to  establish  the  contract  as  al- 
leged by  the  plaintiffs,  but  refused  them  spe- 
cific pcrfomiance,  and  dismi.ssed  their  com- 
plaint, upon  the  ground  that  no  8ufl[lcient  au- 
thority was  shown  from  Daniel  to  Moore,  or  to 
Moody  for  them,  or  either  of  them,  to  make  the 
settlement  alleged,  or  to  sign  the  agreement 
declared  upon,  and  that  no  ratification  by 
Daniel  of  the  acts  of  Moody  or  Moore  wa-s 
shown.  Plaintiffs  then  appealed  the  case  to 
the  court  of  appeals,  and  in  an  elaborate  opin- 
ion (5  Colo.  App.  391,  38  Pac.  1100)  that  learn- 
ed court  afilrmed  the  judgment,  largely,  if  not 
wholly,  upon  another  and  different  ground, 
viz.  that  the  plaintiffs'  laches  in  the  prosecu- 
tion of  the  suit  defeated  their  rights  to  the 
equitable  relief  sought.  It  should  be  added 
that  the  court  stated  further  that  Its  decision 
might  also  be  justified  upon  the  other  groimd 
that  no  sufflcient  authority  from  Daniel  to 
Moore  was  shown  for  the  making  of  the  con- 
tract. From  this  judgment  of  the  court  of 
appeals  the  plaintiffs  have  appealed  to  this 
court,  assigning  numerous  errors.  Such  addi- 
tional facts  as  are  material  are  found  in  the 
opinion. 

Kogors,  Cuthbert  &  Ellis,  Hugh  Butler,  ami 
Charles  S.  Wilson,  for  plaintiffs  in  enw. 
Thomas,  Hartzeil,  Bryant  &  Lee  and  Wolcott 
&  Vallo,  for  defendants  in  error. 

CAMPBELL,  J.  (after  stating  the  facts). 
From  the  foregoing  statement  it  will  at  once 
be  seen  that  tlie  main  issue  in  the  case  (the 
nature  and  scope  of  the  contract  of  settle- 
mout)  was  determined  neitlier  by  the  dis- 
trict court  nor  by  tlie  court  of  appeals,  and 
this  is  one  of  the  grievances  which  the  plain- 
tiffs urge  here.  The  general  rule  undoubted- 
ly is,  as  appellees  assert,  that  the  reasons 
given  by  a  court  for  its  decision  are  not  ma- 
terial, so  long  as  Its  conclusion  is  right    As 
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otherwise  expressed,  rery  poor  reasons  are 
eomptlmef)  given  for  a  correct  decision.  But, 
where  the  facts  upon  which  the  decision  Is  bas- 
ed are  InstiJHcient  to  support  the  conclusion, 
then  not  faulty  reasoning,  but  the  unwar- 
rantable efTect  Riven  to  the  facts,  constitutes 
the  prejudice.  After  a  most  dlllcMint  examina- 
tion of  the  entire  record  In  this  case,  including 
all  the  evidence,  we  are  satisfieil  that  the 
juilgment  against  the  plaintiffs  ought  not  to 
stand,  and  that  the  grounds  given  by  both 
••oxirts  are  not  tenable.  The  learned  judge  of 
the  district  court  held  that  the  employment  of 
Moody  by  the  owners  of  the  Bonnybel  as  their 
attorney  in  the  ejectment  action  did  not,  as  an 
incident,  cany  with  It  the  power  to  compro- 
nilse  the  suit,  or  to  agree  to  a  conveyance  of 
real  eftate.  Upon  this,  as  a  legal  proposi- 
tion, the  authorities  are  conflicting,  and  pos- 
sibly the  ruling  is  right.  However  that  may 
be,  we  do  not  find  It  necessary  to  express  our 
views  upon  it.  Previous  to  the  making  of  the 
contract  which  is  the  subject  of  the  contro- 
versy here.  Paniel  was  living  in  the  state  of 
Texas.  He  knew  that  an  application  for  a 
patent  had  been  made  by  his  co-locators  in 
their  own  and  in  bis  behalf:  was  conversant 
with  the  different  steps  In  relation  thereto,  and 
cognizant  of  the  obstacles  thrown  in  their  way 
by  the  owners  of  the  Little  Qiant  claim.  The 
three  locators  were  desirous  of  securing  a  pat- 
ent at  the  earliest  date  possible,  and,  as  is 
manifest  from  the  c(Nn-espondence  passing  be- 
tween them,  thought  that  it  might  be  facili- 
tated by  applying  for  a  patent  during  the  In- 
clement season  of  the  year,  when  tlie  deep 
snows  and  the  stormy  weatlier  would  prob- 
ably render  opposition  less  effective.  Daniel 
had  written  to  Moore,— and  the  correspond- 
ence is  in  the  record,— and  had  authorised  him, 
as  bis  co-owner,  to  act  for  him  in  securing  the 
patent,  to  employ  counsel  to  represent  them 
in  actions  that  might  be  brought,  and  (to  quote 
the  exact  language)  wrote,  "I  request  you  to 
attend  to  my  interests.  Jointly  with  your  own, 
to  protect  the  property,  and  I  will  pay  my 
jwirt  of  the  cost."  Moore  unquestionably  con- 
strued this  as  giving  him  full  authority,  so 
acted,  and.  among  other  things,  employed 
Moody  as  attorney  for  him  and  Daniel,  while 
Bracken  had  separate  counsel  for  himself. 
Moodj'  and  Moore  were  t)oth  present  at  Aspen, 
aud  participated  in  the  negotiations  that  led 
up  to  the  settlement,  whatever  it  was. 
Bracken  was  present  in  jierson,  while  Daniel 
was  absent.  In  the  negotiations  the  ownem 
of  the  Little  Olaut  certainly  supposed  that 
Moore  was  representing,  not  only  himself,  but 
Daniel  also:  and  it  is  not  reasonable  to  sup- 
IH)se  that  the  owners  of  the  Little  Giant 
would  make  any  agreement  of  compromise, 
and  dismiss  the  suits,  unless  tliey  supposed, 
and  Moore  had  so  reijresented,  that  Im  had 
outhority  to  act  for  Daniel,  and  that  Mooily. 
as  their  attorney,  acted  for  them  both.  After 
tlie  settlement  was  made  and  the  actions  dis- 
)nissed,  on  July  28,  1882,  Moore  wrote  from 
Loadville  to  Daniel,  in  Texas,  in  the  follow- 


ing August,  stating  that  the  differences  be- 
tween the  owners  of  the  two  claims  were 
adjusted,  tlmt  the  various  actionswere  dismiss- 
ed, and  all  obstacles  to  the  sectiring  of  a  pat- 
ent removed,  and  asking  Daniel  to  remit  bis 
share  of  the  costs  and  expenses  incurred  in 
the  litigation.  He  stated  that,  as  one  result 
of  the  compromise,  the  owners  of  the  Bonny- 
bel, after  receiving  a  patent,  were  required  to 
convey,  for  surface  purposes  only,  to  the  own- 
ers of  the  Little  Giant,  a  certain  described  par- 
cel of  the  conflicting  ground.  In  the  letter 
Moore  also  6tate<l  that  he  had  signed  the 
agreement  of  settlement  for  Daniel  as  well 
as  for  himself.  In  reply  to  this  letter,  Daniel 
objected  to  the  item  of  costs,  but  did  not  re- 
fer to  the  settlement,  either  by  way  of  ob- 
jection or  approval,  though  advised  by  Moore 
tliat  an  agreement  in  his  behalf  had  been 
made,  whereby  an  easement  in  the  property 
was  to  be  conveyed  after  the  patent  was  is- 
sued. 

Now,  we  think  that  the  facts  just  mentioned, 
especially  when  taken  in  connection  with  the 
circumstances  of  this  case  which  our  examina- 
tion of  the  record  has  revealed,  are  sufficient, 
unexplained  and  uncootroverted  by  Daniel, 
to  constitute  Moore  his  agent,  with  power  to 
make  the  contract,  If  any  such  was  made, 
which  plaintiffs  set  up  in  tlielr  complaint. 
It  Is  true,  Moore  denies  that  such  power  was 
conferred,  and,  while  at  first  denying  any 
previous  authority  from  Daniel  to  represent 
him,  when  confronted  with  this  correspond- 
ence he  admitted  the  receipt  of  Daniel's  let- 
ters, and  writing  to  him,  as  above  set  forth, 
and  these  admissions  overcome  his  naked  de- 
nial. There  Is  not  a  word  in  Daniel's  letters 
questioning  such  authority.  His  testimony  is 
not  in  the  record;  and  when  his  son,  George 
M.  Daniel  (who  throughout  this  litigation,  in 
our  judgment.  Is  to  be  considered  the  same  as 
J.  M.  Daniel,  his  father,  and  who  seems  to 
have  had  an  equitable  interest  in  the  original 
location  of  the  Bonnybel,  and  to  whom  the 
father  transferred  his  entire  record  title  be- 
fore this  action  was  begun),  filed  his  answer, 
there  was  no  plea  or  averment  therein  of  the 
lack  of  authority  In  Moore  to  make  the  con- 
tract, but  only  that  no  such  contract  as  al- 
leged was  In  fact  made.  But,  If  we  should 
be  mistaken  In  our  conclusion  as  to  Moore 
having  originally  been  given  such  authority, 
we  are  of  opinion  that  Daniel  ratified  tlie 
agreement,  or  at  least  subsequently  recognlBcd 
that  Moore  liad  authority  to  make  such  an 
agreement  as  is  declared  upon.  But.  sny  ap- 
]>ellee.s,  and  so  said  the  trial  court.  Daniel 
could  not  ratify  a  contract  of  which  he  never 
heard  until  tids  action  was  instituted,  and 
there  is  no  evidence  that  previously  he  ever 
knew  of  plaintiffs'  claim.  It  Is  true  that  In 
his  letter  of  August,  1882,  Moore  informed 
Daniel  that  the  contract  contemplated  a  con- 
veyance for  surface  purposes  only.  He  was 
advised  tliat  a  contract  had  been  made  in  his 
behalf  tliat  called  for  a  conveyance  of  an 
easement.    By  bis  silence  and  acquiescenoe 
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he  acknowledged  that  authority  existed  there- 
for. In  accepting  the  fruits  which  the  con- 
tract of  settlement  gave,  which  secured  the 
dismissal  of  two  actions,  and  enabled  the  own- 
ers to  get  a  patent  for  the  Bonnybel  without 
further  opposition  from  their  antagonists,  it 
would  he  inequitable  to  permit  Daniel  to  re- 
tain its  benefits  and  repudiate  its  burdens.  In 
whole  or  in  part.  So  long  as  he  retains  the 
advantages,  he  should  be  held  also  to  those 
provisions  of  the  contract  favorable  to  his  op- 
ponents which  secured  for  him  the  correspond- 
ing benefits.  The  other  alternative  would  be 
for  him  to  restore,  or  offer  to  restore,  the 
status  quo,  and  put  the  owners  of  the  Little 
Giant,  with  respect  to  the  litigation,  in  the 
same  position  they  were  in  before  the  set- 
tlement was  made.  But,  as  the  record  dis- 
closes, this  cannot  now  be  done,  and  no  such 
offer  has  been  made,  and  it  Is  In  accordance 
with  good  conscience  to  hold  Daniel  to  the 
contract  as  made.  There  is  still  another  rea- 
son for  so  holding:  Unquestionably,  Daniel 
clothed  Moore  with  apparent  authority  to  rep- 
resent him  In  this  litigation  and  In  this  set- 
tlement. Previous  to  the  application  for  a  pat- 
ent, and  in  the  doing  of  assessment  work,  and 
In  the  various  steps  preliminary  to  making 
application  for  a  patent  of  the  Bonnybel, 
Moore  seems  to  have  acted  for  Daniel  with 
the  tatter's  full  authority  and  acquiescence, 
and  to  the  knowledge  of  the  owners  of  the 
Little  Giant.  When,  therefore,  Moore  was 
acting  within  the  scope  of  his  apparent  au- 
thority as  Daniel's  agent,  and  made  a  con- 
tract for  his  principal,  relying  upon  which 
others  gave  up  valuable  rights,  and  Moore 
thereafter  misinformed  Daniel  as  to  the  true 
nature  of  the  contract,  Daniel,  rather  than 
innocent  third  parties,  should  suffer.  Espe- 
cially is  this  principle  applicable  in  this  case, 
where  Daniel  retains  the  frnlts  of  the  con- 
tract, and,  when  suit  is  brought,  and  he  Is  di- 
rectly acquainted  with  plaintiffs'  claim,  makes 
no  offer  to  restore  them  to  the  conrlltlon  they 
were  in  before  the  contract  was  made.  Me- 
chem,  Ag.  ii  153  et  seq.,  298,  311;  Story,  Ag. 
c.  6. 

Coming  now  to  the  decision  of  the  court 
of  appeals,  we  find  It  predicated  upon  the 
plaintiffs'  laches  in  the  prosecution  of  the 
suit.  As  a  matter  of  law  and  practice,  we 
think  the  court  was  right  In  holding  that 
laches  may  consist,  not  only  in  negligently 
instituting  a  suit,  but  also  In  negligently  pros- 
ecuting It  after  It  has  been  begun.  The  au- 
thorities refeiTed  to  by  the  court  of  appeals 
sustaining  this  proposition  are  Sullivan  v. 
Bnllroad  Co.,  94  U.  8.  800;  Johnston  v.  Min- 
ing Co.,  148  U.  S.  360.  13  Sup.  Ct.  58.1.  It 
seems  to  be  in  accordance  with  the  better 
practice,  also,  that  laches  need  not  be  spe- 
cially pleaded  as  a  defense,  but  may  be  raised 
by  counsel  at  the  trial,  or  taken  cognizance  of 
by  the  court,  of  its  own  motion,  at  any  stage. 
In  this  case  no  defense  of  the  kind  was  plead- 
ed, and  It  seems  not  to  have  been  suggested 
or  considered  as  in  issue  by  the  trial  court  or 


by  counsel  until  after  the  case  reached  the 
court  of  appeals,  and  then  for  the  first  time 
In  the  brief  of  counsel  for  defendants.  When 
the  defendants  were  putting  In  their  testi- 
mony, an  objection  to  a  question  was  inter- 
posed by  counsel  for  plaintiffs  upon  the 
ground,  inter  alia,  that  the  particular  testi- 
mony sought  to  be  elicited  was  not  proper, 
because  It  related  to  the  question  of  laches. 
The  learned  distnct  judge  remarked  that  no 
question  of  that  kind  was  in  the  case,  where- 
upon one  of  the  counsel  for  defendants  re- 
plied that  no  question  of  that  kind  arises. 
While,  as  we  have  stated,  the  defense  of  lach- 
es need  not  be  specially  pleaded  by  the  de- 
fendant, still,  when  not  pleaded,  unless  it 
clearly  and  satisfactorily  appears  to  the  court 
from  the  evidence  that  there  has  been  an  un- 
reasonable detay  in  prosecuting  the  suit,  the 
court,  of  its  own  motion,  should  not  rest  Its 
decision  upon  that  ground.  Applying  this 
principle  to  the  ca8«  at  bar,  especially  in  the 
light  of  what  occurred  upon  the  trial  In  the 
disti-ict  court  concerning  laches,  to  whldi  we 
have  just  referred,  we  think  that  defense  was 
not  satisfactorily  made  out.  We  must  not  be 
understood  as  Intimating  that  counsel  for  de- 
fendants purposely  misled  the  plaintiffs,  but 
what  we  do  say  is  that  the  statement  made 
in  the  trial  court  was  calculated  to  mislead— 
and  probably,  In  accordance  with  the  contri- 
tion of  plaintiffs'  counsel,  did  mislead— them 
Into  supposing  that  no  such  defense  was  to 
be  relied  upon.  While  this  declaration  of  de- 
fendants' counsel  might  not  preclude  the  court 
from  resting  its  decision  upon  the  ground  of 
laches,  still  it  would  naturally  be  Interpreted 
by  plaintiffs  as  relieving  them  of  the  neces- 
sity of  introducing  evidence  to  explain  any 
apparent  laches;  and  the  decisions  are  to  the 
effect  that  this  may  be  explained,  and  cer- 
tainly the  party  against  whom  any  such  de- 
fense is  suggested  ought  to  have  full  and  am- 
ple opportunity  to  make  the  necessary  ex- 
ptanatlon.  In  the  opinion  of  the  court  of 
appeals  Is  found  a  marshaling  of  the  facts 
as  plausible,  and  an  argument  as  strong,  to 
sustain  this  defease,  as  can  possibly  be  pre- 
sented. There  are  certain  other  facts,  how- 
ever, apparent  In  this  record,  which,  though 
they  may  not  have  been  overlooked  by  the 
learned  court,  were  probably  not  deemed  of 
sufficient  consequence  to  merit  notice;  but 
which,  to  our  minds,  place  plaintiffs'  con- 
duct of  the  suit  In  a  light  quite  different  from 
that  in  which  the  opinion  views  It.  Laches 
is  not  dependent  upon  the  statute  of  limita- 
tions. Mere  lapse  of  time  and  staleness  of 
the  claim  are  material  que-stlons  that  enter 
Into  the  definition  of  the  term,  but  of  them- 
selves are  not  conclusive.  This  suit  was  be- 
gun in  1884,  and  notice  of  lis  pendens  duly 
filed  in  the  recorder's  office.  Not  much  prog- 
ress was  made  tliereln  until  1889.  It  should 
be  said,  as  appears  from  the  testimony  of 
plaintiffs'  witnesses,  that  the  so-called  "Bell 
Contract,"  If  made,  has  either  been  lost  or 
mislaid.     Taylor,   the  attorney,  states   that 
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the  clay  after  It  was  executed  he  took  It  Into 
<-ourt.  and,  after  dismissing  the  action,  left 
It  with  the  clerk  to  be  filed  in  the  records 
of  the  case;  and,  so  far  as  the  testimony  In 
this  case  la  concerned,  the  contract  has  not 
from  that  time  been  seen  by  any  witness  who 
has  testified.  During  the  early  history  of  the 
case.  It  seems  that  both  parties  made  more 
or  less  diligent  efforts  to  ascertain  the  where- 
abouts of  this  contract,  and  whether  or  not 
It  was  made.  A  number  of  states  of  the 
Union  were  visited  by  representatives  of  these 
parties  wltli  a  view  to  securing  testimony  In 
the  case,  and  more  or  less  ample  prepara- 
tions were  made  for  the  trial.  Various  in- 
termediate questions  were  disposed  of,  con- 
tinuances had  from  term  to  term,  some  by 
agreement  of  the  parties,  and  apparently  no 
<-ontlnnance8  were  granted  against  the  oppo- 
i<itlon  of  either  side,  and  all  evidently  by 
mutual  consent.  While  it  may  be  true  that 
n^Ugence  of  the  defendants  does  not  excuse 
lack  of  diligence  upon  the  part  of  plaintiffs, 
yet  It  is  a  circumstance  proper  to  be  taken 
Into  consideration  that  In  this  case  the  de- 
fendants themselves  took  no  active  steps  to 
bring  the  case  to  trial.  They  were  In  de- 
fault In  the  filing  of  their  answers,— at  least, 
would  have  been  without  an  extension  of 
time  secured  from  the  plaintiffs,  or  by  order 
of  the  court.  The  present  plaintiffs  bought 
Into  the  Little  Giant  In  1885;  the  present 
defendants,  into  the  Bonnybel  In  1887,  char- 
ged with  notice  of  plaintiffs'  equities.  De- 
fendants' purchase  was  made  after  it  was 
ascertained  that  the  property  In  conflict  was 
of  value.  That  fact  was  ascertained,  and 
ore  discovered,  not  by  expenditures  of  the  de- 
fendants upon  the  Bonnyl)el  claim,  but  by 
certain  development  work  done  upon  other 
property  under  order  of  the  court  in  litigation 
pending  between  what  is  known  as  the  "Apex 
and  Side  line"  interests  In  the  somewhat  fa- 
mous litigation  of  that  character  in  this  state 
before  and  during  the  pendency  of  this  ac- 
tion. Hagerman,  one  of  the  plaintiffs  herein, 
acted  with  the  defendants  and  others  of  the 
side-line  parties  to  that  litigation;  and  his 
money.  In  proportion  to  the  interest  he  had, 
was  employed  In  the  development  work  which 
led  to  the  discovery  of  the  value  of  the  Bon- 
nybel property.  The  defendant  Moore  in  Au- 
gust, ISSO,  was  dismissed  from  this  action, 
and,  so  far  as  appears,  the  plaintiffs.  In  entire 
good  faith,  appealed  from  that  order  of  dis- 
missal to  the  court  of  appeals,  where,  at  the 
April,  1892,  term  of  the  court,  the  appeal  was 
dismissed  upon  the  ground  that  the  order  was 
not  In  the  nature  of  a  final  Judgment.  2  Colo. 
App.  83,  29  Pac.  1014.  This  accounts  for 
more  than  two  years  of  delay.  After  that 
appeal  was  dismissed,  there  seems  to  have 
been  no  lack  of  diligence  shown  by  the  plain- 
tiffs In  prosecuting  the  suit.  A  part  of  the 
delay  Is  to  be  accounted  for.  also.  In  the  fact 
that  the  plaintiffs  at  one  time  sent  their  at- 
torney to  Aspen,  who  conferr»>d  wltli  one  of 
the  attorneys  for  the  defendants,  and,  after 


such  conference,  reported  to  his  clients  his 
opinion  as  to  their  inability  to  prove  the  con- 
tract relied  upon,  and  one  at  the  plaintiffs 
then  wrote  to  the  defendants'  attorneys  that 
he  had  concluded  to  take  no  further  steps  In 
the  litigation.  Afterwards,  however,  the 
plaintiffs,  as  they  state,  becoming  satisfied 
that  their  attorney  had  been  deceived,  deter- 
mined, and  so  Informed  the  defendants,  that 
thereafter  they  would  push  the  case,  and  this 
was  done.  There  are  other  facts  and  circum- 
stances apparent  in  the  record,  which  might 
be  noted,  tending  to  explain  the  apparent 
laches  of  the  plaintiffs,  but  we  do  not  think 
it  necessary  further  to  notice  them. 

If  the  contract,  as  plaintiffs  set  It  up,  was 
made,  It  was  the  duty  of  the  defendants  to 
make  conveyance  after  the  patent  was  Issued. 
While  it  is  true  that  the  patent  was  Issued 
four  days  ttttet  the  settlement,  It  was  deliv- 
ered to  Moore  by  the  register  of  the  land 
otflce  some  time  in  September,  1882,  and  was 
not  put  upon  the  records  of  Pitkin  county  by 
Moore  until  April,  1884;  and  the  plaintiffs' 
testimony  la  to  the  effect  (and  there  is  no 
proof  to  the  contrary)  that  Information  of  the 
issuance  of  the  patent  was  not  acquired  by 
the  owners  of  the  Little  Giant  until  a  very 
short  time  before  this  suit  was  begun,  in  Au- 
gust, 1884.  Tliere  was  no  negligence,  there- 
fore, in  instituting  this  action;  for  it  would 
be  inequitable  to  impute  to  plaintiffs  negli- 
gence In  not  sooner  learning  of  the  Issuance 
of  patent,  when  defendants  themselves  for 
nearly  two  years  withheld  the  same  from  the 
record,— the  recording  being  the  nsual  means 
of  Imparting  notice  of  title.  Considering  the 
facts  to  which  we  have  adverted  as  tending 
to  explain  the  alleged  lack  of  diligence  in 
prosecuting  the  suit  after  It  was  begun,  and 
considering  what  was  the  natural  effect  of 
the  statement  of  defendants'  counsel  that 
laches  was  not  considered  in  the  case,  which 
obviated  the  necessity  for  Introducing  testi- 
mony explaining  any  negligence  of  this  char- 
acter that  might  be  imputed  to  them,  we  are 
satisfied  that  the  decision  should  not  be  pla- 
ced upon  that  ground.  If,  as  matter  of  fact, 
the  contract  as  set  up  by  plaintiffs  was  made, 
they  are  entitled  to  recover,  and  their  equi- 
ties should  not  be  defeated  either  upon  the 
ground  of  alleged  lack  of  authority  from  Dan- 
iel, or  that  plaintiffs  themselves  have  been 
guilty  of  laches  in  prosecuting  the  suit.  In 
other  words,  there  should  be  a  decision  of  this 
case  upon  Its  merits,  which  up  to  the  present 
time  has  not  been  had,  and  the  plaintiffs  have 
a  right  to  a  determination  as  to  the  main 
Isitue  In  the  case.  Upon  this  record,  we  are 
cleariy  of  the  opinion  that  Moore  had  au- 
thority to  bind  Daniel  by  a  contract  such  as 
Is  set  up  by  plaintiffs,  and  are  further  of  the 
opinion  that  plaintiffs  are  not  chargeable  with 
laches  in  beginning  or  prosecuting  the  action. 

The  testimony  upon  the  only  other  Issue 
left  to  be  determined  is  so  irreconcilable,  and, 
in  the  nature  of  things,  must  necessarily  so 
largely  depend  upon  the  credibility  to  be  given 
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to  tbo  witnesses  wUo  gave  oral  testimony,  thsit 
we  do  not  feel  oalled  upon  to  deterniiue  It 
from  the  record  before  us.  It  Is  peculiarly  a 
c-ase  where  such  a  decision  should  be  mii,le  by 
a  Judge  or  Jury  who  sees  the  witnet'ses  as  they 
testify,  and  observes  their  manner  and  appear- 
ance upon  the  witness  stand. 

The  rulings  of  the  trial  court  upon  Moore's 
application  for  a  dismissal  of  the  action  as 
to  hlin  were  somewhat  unstable.  At  first  it 
was  denied,  and  finally  granted.  After  he 
sold  his  Interest  in  the  Bonuybel  claim,  his 
grantees  in  some  way,  and  for  .some  reason, 
not  disclosed  by  the  record,  were  made  parties 
defendant,— whether  because  of  the  convey- 
ance of  Moore,  and  as  substituted  for  him,  it 
Is  impossible  to  determine,  for  the  same  per- 
sons were  gi-antees,  also,  of  Bracken  and  Dan- 
iel. A  review  of  this  ruling  is  not  pressed  up- 
on us,  and  iK)ssibly  no  excei)tlon  was  taken  to 
it.  If  It  should  be  considered  that  Moore's 
grantees  had  been  substituted  for  him,  possi- 
bly the  question  is  no  longer  material.  We 
mention  It  now  merely  to  suggest  that  in  case 
of  another  trial.  If  the  parlies  so  de.-lre,  and  it 
is  con.'iidered  important,  they  may  get  a  rul- 
ing of  the  trial  court  to  determine  wliether  the 
present  defendants  are  in  court  as  imrchasei-s 
of,  and  as  substitutes  in  the  suit  for,  Moore, 
Bracken,  and  Daniel,  or  only  one  or  more  of 
thom.  The  jndgiiK  nt  of  the  court  of  appeals 
is  therefore  reversed,  an<l  the  cause  reuianiled, 
with  Instrnctions  to  direct  the  district  court. 
If  any  further  stciw  are  taken  in  the  action,  to 
proceed  in  accordance  with  the  vii'ws  cximss- 
ed  in  this  oi>inlon,  and  to  grant  a  new  trial 
uiM>n  the  following  issue  of  fact  only:  Wliat 
was  the  contract  of  scttleuicut  made  between 
the  ownera  of  tliese  two  claims,  or  their  agents 
and  representatives,  wlion  tlio  action  in  the 
district  court  of  Pitkin  county  was  dismissed? 
Ileverted. 

On  Pi'titlon  for  Rehearing. 

PKR  Cl'RI.VM.  Comisel  for  appellees  have 
.filed  an  elaborate  brief  in  support  of  tlieir  peti- 
tion for  rehearing,  conipri.sing  numerous  speci- 
fications of  errors  of  law  and  fact  which  it  Is 
said  the  original  opinion  contains.  No  e.-scn- 
tially  new  legal  propositions  are  advanced,  Imt 
merely  an  amplification  In  some  particulars  of 
those  hei-etofore  argued.  With  the  conclusions 
both  of  law  and  fact  reached  and  e.\pres.-'ed  by 
lis  in  the  former  opinion,  we  are  still  content; 
but  considering  the  importance  of  the  Interests 
here  involved,  and  with  a  view  of  correcting 
mistakes  of  fact,  if  any,  into  which  we  were 
led,  we  have,  with  care,  examined  each  of  the 
I)oiuts  made,  and  again  considered  the  record. 
In  no  respect  do  we  find  that  the  opinion  mis- 
states any  material  fact,  but  tliere  is  one  mat- 
ter to  which  we  desire  to  advert.  Counsel  say 
that  there  Is  error  in  the  statement  that  liefore 
the  trial  there  was  a  sub.stituti(m  of  parties 
plaintiff  and  defendant,— at  least,  so  far  as 
the  defendants  are  concerned.     We  are  told 


I  that  this  statement  Is  an  important  one,  and, 
I  if  true,  proicr'.y  weighs  against  the  defendanis. 
I  It  is  said  tliat  no  api>llcation  was  made  by  the 
I  plalutltts  for  leave  to  substitute  new  defend- 
I  ants,  and  in  fact  that  no  order  therefor  was  ob- 
I  talned.    After  this  ixitition  for  rehearing,  and 
I  argument  in  its  supiM>rt,  were  filed,  counsel  for 
;  appelhints  applied  to  t Vis  court  for  leave  to  fi'.e 
a  supplt  mental  transcript  of  the  record  of  the 
I  disitrict  court,  showing  that  such  leave  was  ap- 
'  plied  for  and  such  order  obtained,  but  we  de- 
j  nled  the  application  uiion  the  ground  'h-it  i»- 
:  was  not  material.     The  facts  are,  as  the  pres- 
ent record  itself  shows,  that  such  a  substitu- 
I  tinu  was  made,  whether  with  or  without  proi)er 
j  authority;   and   the  appellees  appear   not   to 
]  have  objected  to  the  appUcatlon,  or  excepted 
to  the  order.  If  made,  or  assigned  any  error 
then  to.     For  this,  if  for  no  other,  reason,  they 
I  are  not  in  a  position  now  to  object. 
I      There  ought  not  to  be  any  misapprehension 
I  of  just  wliat  was  decided  upon  the  original 
hearing;   but  the  aijpellws  not  only  complain 
'  that,  if  a  new  trial  be  had,  it  should  not  he 
restricted  to  the  one  question  of  fact  touching 
I  the  nature  of  the  contract  of  settlement,  but 
they  further  insist  that  they  should  no  be 
.  i>reventcd  from  raising  any  legal  objections 
i  that  may  proiwrly  arise  upon  the  trial  of  that 
i^sue,  from  which,  they  say,  appellants  may 
insist  our  former  opinion  has  cut  them  off. 
I  That  tliere  may  be  no  further  controversy  aa 
I  to  this  point,  we  say  that  after  it  was  held 
I  by  us  that,  if  a  contract  such  as  the  p:alntiffs 
.s«'t  up  was  entered  into,  the  plaint  itfs'  right  to 
j  re<'()ver  could  not  be  defeated  because  of  the 
all»'K<'<l  lack  of  authority  from  Daniel  to  make 
it  (wlijcli  formed  the  basis  of  the  decision  of 
the  district  court),  or  of  pbtintilfs'  laches  in 
'  pro!i<  i-uting  the  action  (upon  which  the  court 
.  of  appeals  rested  its  judgment).  It  was  in  ac- 
cordance with  good  ijractlce  to  limit  plaintiffs, 
in  the  event  of  another  trial,  to  the  only  re- 
maining question  of  fact  in  the  case.     There 
was  no  longer  any  reason  for  requiring  the  dis- 
trict court  to  hear  furtlier  evidence,  and  again 
pass  ui)on  the  questions  of  fact,  after  this 
court,  from  the  record  before  it,  had  resolved 
these  two  issues  in  favor  of  the  plaintiffs.    But, 
in  limiting  the  new  trial  to  the  single  issue  of 
fact,  the  defendants  are  not,  as  they  profess 
to  fear,  precluded  from  raising  any  questions 
of  law  that  fairly  arise  m>on  the  trial  of  that 
Issue,  except,  indeed,  such  questions  aa  may 
have  been  expressly  passed  upon  and  declared 
in  the  former  opinion.     To  comply  with  the 
suggestion  of  the  appellees,  and  at  this  time 
settle  the  legal  proijositlons  (other  than  those 
that  have  been  determlnefl  by  us,  Incl'ientally 
or  otherwl.se,  in  the  former  opinion  which  may 
or  ma.v  not  arise  nt  another  trial,  would  l)e  al- 
together improper,  for  tlie  sufficient  reason,  if 
none  other  existed,  tliat  It  Is  Impossible  now  to 
anticipate  what  they   may  be.     The  former 
opinion  Is  adhered  to,  and  the  rehearing  de- 
nied.    Rehearing  denied. 


Digitized  by 


Google 


Uont) 


PINCUS  V.  BEYNOLDa 


145 


PINCUS  T.  REYNOLDS. 
(Supreme  Court  of  Montana.     May  31,  1897.) 

KKAritULBNT  CONVBVASXKS  —  KXBCUTIOS  S*bB  — 

KKiflT    TO   Att*(  k  —  Evidence  —  Dei  i.ara- 
TIOX9— Wits ks:j;;»—Choss  Examination. 

1.  A  plaintiff  suing  for  conversion  of  property, 
where  his  title  is  alleged  to  be  fraudulent  ;i8 
iiKaiii^t  creditnm,  may  be  subjected  to  a  rieid 
oroHs-i-xnniinatiou  as  to  the  bona  fides  of  nis 
owiuTshii). 

2.  Where  plnintiff.  in  conversion,  claimed  title 
nmler  a  sale  attacked  as  in  fraud  of  cre<litor8, 
•leclArations  by  one  of  the  parties  to  the  sale, 
xluiwiui;  that  he  was  afraid  the  sale  would  not 
Ktand,  and  that  he  desired  that  a  mortgitRe  be 
given  to  cover  emergencies,  were  admissible 
against  plnintiS,  though  made  when  be  was  not 
present,  since  parties  to  a  fraudulent  sale  are  co- 
conspirators. 

3.  A  creditor  may  attach  property  that  his 
debtor  has  fniudnlently  sold,  as  soon  as  he  hears 
of  the  fraudulent  character  of  the  sale.  CTen 
where  the  indebtedness  accrued  subsequent  to 
the  sale,  and  he  knew  his  debtor  had  claimed  to 
have  parted  with  his  title  to  said  property  when 
credit  was  given. 

4.  One  purchasing  property  on  sale  under  a 
judgnient  void  us  to  creditors  acquires  no  title, 
.IS  against  them,  whether  or  not  he  obtains  actual 
possession. 

Appeal  from  district  court.  Silver  Bow  coun- 
ty;  J.  J.  McHatton,  Judge. 

Action  by  AdoJph  Pincus  agnlnst  Samuel  J. 
Heynold-s  for  conversion.  From  a  judgment 
for  defendant,  and  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

This  Is  an  action  to  recover  the  value  of  cer- 
tain personal  property,  described  in  the  com- 
plaint, and  which  the  plaintiff  claims  to  be  the 
owner  of.  and  which  he  alleges  the  defendant 
wrongfully  took  and  converted  to  his  own  use. 
All  the  m.-iterial  allegations  of  the  complaint 
are  denied  by  the  answer,  except  as  to  the 
value  of  the  property,  which  the  defendant 
concedes  Is  of  the  value  of  $3U0  only,  lustead 
of  $3,500  as  alleged  in  the  complaint.  The 
defendant,  at  the  time  of  the  taking  of  the 
property,  was  the  slieriff  of  Silver  Bow  county. 
He  alleges  that  he  took  possession  of  the  prop- 
erty under  a  writ  of  attachment  issued  in  a 
suit  in  the  district  court  of  Silver  Bow  county, 
in  a  case  wherein  P.  J.  Brophy  &  Co.  were 
plaintiffs,  and  James  Dunstau  and  Sol.  Lach- 
man  were  defendants,  and  justifies  his  taking 
of  the  property  under  said  writ.  The  defend- 
ant farther  alleges  in  his  answer  that  what- 
ever claim  or  right  to  the  property  In  question 
this  plaintiff  (I'incus)  has  he  acquired  under 
and  by  virtue  of  his  purchase  of  the  property 
at  a  sheriff's  sale  thereof,  which  sale  wns  had 
in  Silver  Bow  county  under  an  execution  is- 
sued on  a  judgment  rendered  in  the  district 
court  of  said  county  In  favor  of  this  plaintiff 
and  against  J>achman  &  Dunstan.  The  an- 
.swer  alleges  that  said  sherifTs  sale,  at  which 
this  idaintiff  purchased  the  goods  In  contro- 
versy, was  illegal  and  void,  for  the  reason  that 
it  was  made  and  Intended  by  said  PInciLs,  the 
plaintiff  in  the  execution  and  judgment  under 
which  said  property  was  sold,  and  said  Lach- 
man  &  Dunstan,  the  defendants  In  said  case, 
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for  the  purpose  of  hindering  and  delaying  the 
creditors  of  said  Lachman  &  Dunstan,  and 
particularly  said  Brophy  &  Co.,  in  the  collec- 
tion of  tbeir  just  debts,  and  was  Intended  to 
cover  up  the  prc^ierty,  and  protect  the  said 
Lachman  &  Dunstan  In  the  pos.«es8lon  and 
use  thereof  against  their  said  creditors,  and 
that  said  sale  was  fraudulent  and  void  as 
against  the  said  creditors  of  Lachman  &  DUn- 
stan  for  the  reason  that  said  sale  was  not  ac- 
companied by  any  delivery  or  followed  by  any 
change  of  possession  of  the  property.  The 
answer  further  alleges  tliat  the  property  so 
pretended  to  be  sold  at  said  sale,  before  and 
after  said  sale,  was  and  remained  in  the  ex- 
clusive possession  of  said  Lachman  &  Dunstan. 
The  replication  denies  the  allegations  of  the 
new  matter  contained  in  the  answer,  and  al- 
leges that  Brophy  &  Co.  had  actual  notice  ot 
the  sale  which  the  answer  alleges  to  be  fraud- 
ulent and  void.  The  case  was  tried  with  a 
jury,  and  a  verdict  rendered  in  favor  of  de- 
fendant, and  a  judgment  in  accordance  there- 
with. This  appeal  Is  from  the  judgment  and 
an  order  overruling  plaintiff's  motion  for  a 
new  trial. 

O.  ^L  Hall  and  Geo.  Haldorn,  for  appellant. 
F.  T.  McBride,  for  respondent. 

PEMBERTON,  C.  J.  (after  stating  the  facts). 
Tlie  pivotal  question  to  be  determined  on  this 
appeal  is  as  to  whether  the  execution  sale  of 
the  goods  In  controversy,  under  and  by  virtue 
of  which  the  appellant  claims  ownership 
thereof,  was  Illegal,  fraudulent,  and  void  for 
the  reasons  alleged  in  the  answer.  The  exe- 
cution under  which  this  sale  took  place  was 
Issued  on  the  judgment  rendered  In  the  case 
of  Pincus  against  Ivichman  &  Dunstan,  as  set 
out  in  the  statement  of  the  case,  and  which 
judgment  is  attacked  for  fraud  by  the  answer 
of  respondent.  The  complaint  in  the  case 
of  Pincus  against  Lachman  &  Dunstau,  men- 
tioned above,  and  in  which  the  alleged  fraud- 
ulent judgment  was  rendered,  alleges  as 
causes  of  action  four  promissory  notes  execut- 
ed by  liSchman  &  Dunstan,— the  first  for  ?!.- 
000,  dated  December  7,  1801,  payable  to  Pin- 
cus; the  second,  payable  to  Pincus,  In  the 
sum  of  .poo,  dated  January  1,  1892;  the  third 
for  $1,600,  dated  October  1,  1801;  and  the 
fourth  for  $1,250,  dated  February  1,  1892;  the 
last  two  notes  being  payable  to  one  8.  D.  Mar- 
tin, who  transferred  them  to  Pincus  before 
suit.  The  evidence  of  Martin  and  Dunstan 
Is  positive  that  there  was  no  consideration 
for  the  two  Martin  notes  above  mentioned. 
Concerning  the  e.vecntion  of  these  notes  Mar- 
tin testified  as  follows:  "I  agreed  to  take 
these  notes  to  help  them  [Lachiunn  &  Dun- 
stan] out;  that  is,  to  ostensibly  have  them  In 
my  debt  when  they  were  not  actually  in  my 
debt.  These  notes  were  given  a  few  days 
l)cfore  the  time  that  Pincus  brought  suit 
against  lachman  &  Dunstau.  If  this  $1,600 
note  Is  dated  October.  18!H,  that  date  Is  In- 
correct, for  the  note  was  given  to  me  about 
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the  time  that  Plncus  brought  suit,  and.  If  his 
complaint  was  filed  February  9,  1892,  this 
note  and  the  other  note  were  given  to  me  with- 
in two  or  three  days  of  tliat  date.  •  •  • 
Plncus  made  the  suggestion  to  me.  •  •  • 
PiucuB  told  me  he  was  willing  to  'help  the 
boys  out,"  as  he  called  it.  •  •  •  They  were 
not  to  beat  anybody.  They  just  wanted  an 
extension  of  time,  and  it  was  to  ^ve  them  an 
extension  of  time  that  this  arrangement  was 
made.  They  mentioned  several  creditors,  Mr. 
Bi-ophy  in  pii-iicular.  Plncus  said  he  would 
talje  these  notos,  and  bring  suit,  and  get  judg- 
ment, and  forestall  their  other  creditors.  Prior 
to  the  Plncus  attachment,  Lachman  &  Dun- 
stan  did  not  owe  me  a  cent.  Pincus  and  Lach- 
man and  I  had  a  talk  one  time  about  the  mat- 
ter, walking  across  Main  street  towards  the 
restaurant;  and  we  had  another  conversation 
al)out  it  up  in  the  Mint.  I  saw  Lachman  at 
the  premises  that  evening  after  the  sale.  He 
was  getting  ready,  and  making  calculations  of 
opening  up  as  soon  as  possible.  The  arrange- 
ment was  that  Plncus  was  to  let  them  have 
the  place,  and  go  on  and  run  it  as  we  had 
agreed  to  do  in  the  first  place."  Dunstan's 
testimony  as  to  these  two  notes  is  as  follows: 
"That  Lachman  and  he  were  partners  In  the 
restaurant  business  In  1892;  that  he  knew 
Mr.  Plncus;  that  at  the  date  of  the  Martin 
notes  Lachman  &  Dunston  did  not  owe  Martin 
a  dollar;  that  Lachman  had  told  him  that  he 
would  have  to  sign  the  Martin  and  Pincus 
notes;  that  the  notes  were  just  to  confess 
judgment  in  favor  of  Pincus  and  Martin,  so 
as  to  give  us  time,  and  iseep  other  people  from 
attaching  us.  On  the  9th  of  February,  1892, 
we  did  not  owe  Sam  Martin  a  dollar."  This 
testimony  is  not  disproved.  While  it  is  not 
literally  admitted  by  Pincus  and  Lachman,  It 
is  not  successfully  contradicted,  and,  we  think, 
is  substantially  admitted  by  them,  except  that 
Pincus  claims  that  Lachman  &  Dunstan  did 
actually  owe  him  $750,  due  by  three  promis- 
sory notes,  of  $25()  each,  and  some  other 
sums,  making  In  all,  as  he  claims,  about  $1,100. 
But  the  evidence  conclusively  shows  that  this 
$750  claim  was  not  sued  on  by  Pincus  in  the 
case  we  are  discussing.  After  the  execution 
sale  in  question,  Pincus  went  to  Lachman  & 
I>unstan  with  the  three  $250  notes  and  re- 
quired of  them  the  execution  of  a  $750  note  In 
lieu  of  them;  and  this  $750  note  was  placed 
in  bank,  and  Lachman  &  Dunstan  paid  the  in- 
terest thereon  to  the  bank  for  a  long  time  after 
the  suit,  judgment,  and  sale  we  are  discuss- 
ing. From  this  evidence  we  do  not  see  how 
the  jury  could  have  done  otherwise  than  find 
that  the  judgment  In  favor  of  Plncus  against 
I^acliman  &  Dunstan,  under  which  the  sale 
took  place  at  which  Plncus  bought  the  prop- 
erty in  controversy,  was  fraudulent  and  void. 
It  is  generally  diflieult  to  prove  fraud.  The 
party  alleging  It  must  generally  rely  largely 
up(»i  clrrumstantlal  evidence.  But  in  this 
case  we  Itave  the  positive  evidence  of  two  of 
the  conspirators  and  the  substantial  admis- 
sion of  th»  other  two.     The  records  of  the 


courts  rarely  disclose  such  ample  and  positive 
proof  of  actual  fraud  as  is  found  in  this  case. 
Here  we  are  not  compelled  to  grope  through 
many  labyrinths,  and  ways  that  axe  doubtful 
and  dark,  to  find  the  slimy  trail  of  the  serpent. 
Here  we  have  a  bolder  snake,  who  holds  his 
head  up,  and  disdains  to  hide  or  deny. 

Counsel  for  appellant  contends  that  the  court 
erred  by  permitting  Pincus,  when  on  the  stand 
as  a  witness,  to  be  cross-examined  as  to  the 
entire  transactions  between  himself  and  Lach- 
man &  Dunstan  and  Martin,  in  relation  to  the 
giving  of  the  notes  sued  on  and  the  recovery 
of  the  judgment  alleged  to  be  fraudulent  in  de- 
fendant's answer.  He  says  the  court  errone- 
ously permitted  the  defendant  to  prove  his 
case  by  Plncus  by  an  improper  cross-examina- 
tion. But  counsel  overlooks  the  fact  that  Pin- 
cus claims  In  this  case  to  be  the  owner  of  the 
property  in  controversy.  His  title  is  ba.sed 
upon  his  purchase  of  the  property  at  an  execu- 
tion sale,  which  is  alleged  to  be  invalid  be- 
cause had  under  a  judgment  obtalncil  by  fraud. 
So  that  the  bona  fides  of  Plncus'  title  became 
a  material  matter,  which  defendant  had  a  right 
to  inquire  Into  by  cross-examination.  Pincus, 
being  the  party  in  interest,  whose  title  was  al- 
leged to  be  fraudulent,  was  properly  subjected 
to  a  rigid  cross-examination  for  the  purpose 
of  ascertaining  whether  his  claim  of  owner- 
ship was  bona  fide.  In  such  cases  the  extent 
to  which  a  cross-examination  may  go  is  large- 
ly discretionary  with  the  trial  court  We  see 
no  abuse  of  a  sound  judicial  discretion  here. 

During  the  trial  Dunstan  was  permitted, 
over  appellant's  objection,  to  testify  that  Lach- 
man, long  after  the  execution  sale  in  contro- 
versy, asked  him  (Dunstan)  to  go  to  a  lawyer's 
office  to  sign  a  mortgage  to  Pincus  for  the 
same  goods  purchased  by  Pincus  at  the  exe- 
cution sale,  and  now  in  controversy.  It  seems 
that  Lachman  bad  some  fear  that  the  execu- 
tion sale  would  not  stand,  and  the  mortgage 
was  needed  to  cover  possible  emergencies. 
The  objection  to  this  evidence  is  that  Pincus 
was  not  present.  But  this  was  part  of  the 
scheme  of  fraud.  That  scheme  had  not,  in 
the  opinion  of  the  conspirators,  been  success- 
fully carried  out  and  completed.  In  such 
cases  the  declarations  of  any  of  the  conspira- 
tors may  be  given  in  evidence,  whether  made 
in  the  presence  of  all  or  not.  We  see  no  error 
in  this  action  of  the  court. 

Counsel  for  appellant  says  Bropby  &  Co.  can- 
not attack  the  sale  of  the  property  In  ques- 
tion for  fraud,  because  they  knew  of  the  sale 
and  gave  credit  to  Lachman  &  Dunstan  after 
such  sale.  Bropby  &  (3a  had  judgment 
against  Lachman  &  Dunstan  before  this  sale. 
They  attached  for  an  Indebtedness  accruing 
after  the  sale.  But  there  is  no  proof  that 
Brophy  &  Co.  knew  that  the  judgment  ob- 
tained by  Pincus  against  Lachman  &  Dunstan 
was  fraudulent.  As  soon  as  they  learned  this, 
they  bad  a  right  to  attack  it,  whether  their  de- 
mand accrued  before  or  after  the  execution 
sale. 

The  sale  to  Pincus  of  the  goods  in  contro- 
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Teray  having  been  under  an  execution  iasued 
upon  a  judgment  absolutely  void  on  account  of 
the  actual  fraud  of  Pincua  and  all  the  parties 
to  8uch  Judgment,  it  becomes  unnecessary  for 
08  to  discuss  the  questlm  of  the  necessity  of 
an  actual  delivery  and  change  of  possession 
at  personal  property  sold  at  a  Judicial  sale. 
The  Judgment  obtained  by  PIncus  against 
Laclunan  &  Dunstan  was  void.  He  acquired 
no  title  to  the  property  by  virtue  of  the  execu- 
tion sale  as  against  the  creditors  of  Lachman 
&  DiinKtan,  whether  he  got  actual  possession 
at  the  sheriff's  sale  at  not.  The  Judgment  and 
order  appealed  from  are  affirmed. 

HUNT  and  BUCK,  33.,  concur. 


STATE  ei  rel.  JOHNSON  et  al.  r.  BOARD 

OF  COM'RS  OF  DEER  LODGE 

COUNTY. 

(Supreme  Court   of  Montana.     June  7,   1897.) 

HiOHW ATS— Vacation    op   Public   Road— Right 

OP  LANnoWSEB  TO  Damaoes. 

1-  The  owners  of  land  along  and  through  which 

a  public  road  runs  are  not  entitled  to  damages  on 

vacation  of  the  road  by  the  proper  authorities. 

2.  By  the  vacation  of  a  public  road  there  is  uo 
taking  of  private  property  for  public  use,  within 
the  meaning  of  Const,  art.  8,  S  14. 

Appeal  from  district  court,  Deer  Lodge  coun- 
ty; Theodore  Brantley,  Judge. 

Application  by  the  state  of  Montana,  on  the 
relation  of  Herman  Johnson  and  others,  for  a 
writ  of  certiorari  to  review  the  proceedings 
of  the  board  of  county  commissioners  of  Deer 
Lodge  county,  Mont,  in  vacating  a  public 
road.  From  a  Judgment  quashing  the  writ, 
reUxtors  appeal.    Affirmed. 

This  is  an  application  for  a  writ  of  certiorari 
to  review  the  action  of  the  board  of  county 
commissioners  of  Deer  Lodge  county  in  va- 
cating a  certain  public  road,  described  In  the 
complaint  It  is  conceded  that  the  proper 
steps  and  proceedings  were  bad,  in  accord- 
ance with  the  statute,  to  procure  an  order  of 
the  board  of  county  commissioners  vacating 
the  road  in  controversy.  The  chief  complaint 
of  the  petitioners  seems  to  be  that  the  board 
of  county  commissioners,  when  the  matter  of 
vacating  the  road  was  properly  before  them, 
made  the  order  vacating  the  road,  but  declin- 
ed to  appoint  viewers  to  pass  upon  the  pro- 
priety or  necessity  of  vacating  the  same,  and 
acted  seemingly  as  viewers  themselves,  and 
declined  to  allow  any  compensation  to  the  pe- 
titioners on  account  of  vacating  the  road.  It 
seems  that  the  petitioners  own  land  along  and 
through  which  said  public  road  runs,  and  have 
improved  their  said  lands  during  the  time  said 
road  ran  through  them,  before  the  order  va- 
cating the  same  was  made.  The  district  court 
issued  the  writ  as  prayed  for,  and  on  the  re- 
turn day  thereof  the  Ixmrd  of  county  com- 
missioners, through  the  county  attorney,  filed 
a  motion  to  quash  the  same  on  the  grounds: 
"(1)  Because  the  affidavit  and  applicatlcm  up- 


on which  said  writ  is  asked  do  not  state  facts 
sufficient  to  entitle  said  plaintiffs  to  said  writ. 
(2)  Because  said  defendant  board  did  not  ex- 
ceed its  Jurisdiction,  as  shown  by  said  affi- 
davit and  application.  (3)  Because  said  ap- 
plication for  said  writ  was  not  made  within 
thirty  days  after  said  order  was  made  dosing 
said  road.  (4)  Because  said  plaintiffs  were 
guilty  of  laches  in  applying  for  said  writ,  in 
this:  that  they  did  not  file  their  application 
until  four  months  after  the  order  dosing  said 
road  had  been  made,  and  after  said  road  had 
been  closed  in  pursuance  of  said  order."  The 
district  court  sustained  the  motion,  and  quash- 
ed the  writ     The  plaintiffs  appeal. 

Ed.  Sehamlkow  and  W.  W,  Goodman,  for 
appellants.  C  B.  Nolan,  Atty.  Gen.,  for  re- 
sx>ondent 

PEMBERTON,  C.J. (after  stating  the  facts). 
The  motion  of  the  respondent  to  quash  the 
writ,  which  was  sustained  by  the  court,  and 
from  wlilch  action  this  appeal  is  prosecuted, 
is  In  effect  a  demurrer  to  the  application  or 
petition  of  plaintiffs.  The  question,  then,  Is 
this:  Does  the  application  or  petition  of  the 
plaintiffs  for  the  writ  show  in  them  any  sndi 
right,  or  that  they  have  sustained  any  such 
injury,  as  will  entitle  them  to  damages  on 
account  of  the  vacating  of  the  road  in  con- 
troversy by  order  of  the  defendant  board? 
The  law  under  which  this  case  was  Instituted 
gave  the  board  power  to  vacate  public  roads 
when  proper  proceedings  had  been  taken  be- 
fore the  board  for  that  purpose.  There  Is  no 
express  statute  allowing  damages  to  anylxidy 
on  account  of  the  vacating  of  a  public  road  by 
the  board  of  county  commissionera.  The  ques- 
tion here  involved  has  been  decided  by  the 
supreme  court  of  Iowa.  The  Iowa  statutes 
are  not  unlike  ours.  In  Brady  v.  Shinkle,  40 
Iowa,  576,  the  supreme  court  of  that  state 
says:  "That  a  landowner  may  sustain  'dam- 
age,' according  to  the  common  acceptation  of 
the  word,  on  account  of  the  vacation  of  a 
highway,  as  stated  in  the  question,  cannot 
be  doubted.  It  is  equally  true  tliat  Incon- 
venience and  damage  may  result  to  him  by 
dosing  a  road  which  is  miles  away  from  hi» 
land.  A  farmer  may  suffer  serious  loss  and 
Inconvenience  by  the  vacation  of  a  highwa.v 
over  which  he  is  accustomed  to  travel  and 
haul  the  produdions  of  his  farm  to  market, 
though  his  land  abuts  upon  no  part  of  it. 
All  who  use  the  road  suffer  in  the  same  man- 
ner. While  one  may  be  more  largely  Injured 
than  others,  he  yet  sustains  damages  of  the 
same  character  and  nature  which  all  who  use 
the  road— the  public  generally— suffer.  While 
the  road  exists,  be  has  a  right  to  the  ease- 
ment. But  this  right  is  not  different  from 
that  enjoyed  by  the  public  generally.  His 
right,  then,  is  such  as  is  enjoyed  by  the  pub- 
lic. His  damages  are  those  shai-ed  by  the 
public,  and  no  other.  It  Is  well  settled  that 
in  such  a  case  recovery  cannot  be  liad  by  a 
citizen.    It  cannot  be  claimed  that  plaintifTs 
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propprty,  by  the  vacation  of  the  road,  Is  tak- 
en from  him,  either  for  public  or  private  use. 
The  right  to  the  continuation  of  the  hlRhway, 
held  In  common  with  the  public.  If  It  exists, 
cannot  be  olaimed  to  be  property  of  the  char- 
acter which  the  citizen  holds  free  of  rov- 
ernmental  Interference,  except  upon  recelv- 
inj:  tl'.erefor  due  compensation.  We  hold 
luiiny  rislits  sul).ipct  to  the  control  of  the  state 
fi.r  the  puiillc  pood.  The  law  places  the  con- 
trol of  hlfjliways,  with  the  power  to  vacate 
them,  out  of  the  reach  of  the  citizen.  They 
are  to  be  exercised  for  the  public  good.  In- 
convenience and  damage  resulting  therefrom 
are  not  to  be  compensated.  Each  citizen  must 
bear  such  burdens.  They  are  Imiwsed  as  a 
condition  for  the  enjoyment  of  the  benefits 
resulting  from  government.  It  will  be  read- 
ily seen  tliat  different  rights  of  the  citizen 
are  Invaded  when  a  road  is  established  than 
when  one  Is  vacated.  In  the  establishment 
of  a  highway  real  property  mu.st  be  taken  for 
public  use,  and  the  law  provides  In  such  cases 
for  compensation  of  the  landowner.  In  the 
vacation  of  a  road  the  land  so  taken  Is  re- 
stored to  the  owner,  and  the  right  of  the  pub- 
lic to  its  use  Is  cut  oCT.  The  citizen  has  no  right 
to  the  continuation  of  the  road,  except  such 
as  he  holds  In  common  with  the  public.  The 
distinctions  between  the  right  of  a  citizen  to 
the  use  of  an  existing  highway  and  his  right 
to  Its  continuation  are  also  plainly  discernible. 
While  he  may  not  be  deprived  of  the  first 
right,  the  second  he  holds  subject  to  the  ex- 
ercise of  lawful  authority."  To  the  same  ef- 
fect, see  Ellsworth  t.  Chickasaw  Co.,  40 
Iowa,  571.  There  is  nothing  in  the  applica- 
tion or  petition  of  the  plaintlfTs  that  shows 
that  they  have  sustained  an.v  inconvenience  or 
damage  different  from  that  which  the  public 
generally  has  sutTered  by  the  vacation  of  the 
wad  in  question.  If  this  suit  can  be  main- 
tained for  <lainages,  why  ma.y  not  anybody 
and  everyboily  who  may  be  inconvenienced 
or  damaged  by  the  vacation  of  a  public  road 
by  the  proper  authority  have  a  cause  of  ac- 
tion against  the  county,  or  the  persons  caus- 
ing such  road  to  be  vacated,  for  damages? 
Thei-e  is,  in  our  opinion,  no  such  taking  of 
private  property  for  public  use  shown  In  this 
case  as  Is  contemplated  and  prohibited  by 
w>cticn  14.  art.  3,  of  our  ooastitutlon.  The 
Iowa  decisions,  quoteil  at  length  above,  so 
forcii)ly  and  conclusively  express  the  views  we 
eiitertiiin  of  this  question  tliat  we  deem  any 
further  discussion  of  the  matter  unnecessary. 
See.  also.  Clarke  v.  City  of  Providence  (K.  I.) 
1.">  Atl.  7(>.1;  Insurance  Co.  v.  Stevens,  101  N. 
Y.  411.  r>  N.  E.  .Hr).-};  City  of  Chicago  v.  t'nion 
Building  Assn.  102  111.  .'tTO:  City  of  Kast  St. 
Louis  V.  OFlynn,  119  111.  2<W),  10  N.  E.  3Sr.. 

The  apiM'lliints  C()ut(>nd  that  the  defendant 
board  exceeded  Its  jurIs<liction  In  Its  action 
relating  to  the  vacation  of  the  road  In  con- 
troversy. Rcsjiondent  also  contends  that  the 
ai)pcllants  had  the  riglit  of  appeal  from  the  ac- 
tion of  the  board  complained  of  to  the  dis- 
trict court,  or  could  have  brought  a  suit  by 


Injunction  to  restrain  the  action  of  the  board. 
If  Illegal  or  If  appellants  had  any  riglit  of  ac- 
tion for  damages,  and  tliat  consequently  they 
have  no  right  to  institute  this  proceeding  for 
a  writ  of  certiorari.  Having  dis|iosed  of  the 
appeal  on  the  ground  that  plaintiffs  have  no 
riglit  of  action  for  damages  by  rea.son  of  any 
fact  stilted  in  tlieir  application  or  petition,  it 
is  useless  to  discuss  any  minor  question  pre- 
sented by  the  record.  We  may  say,  however, 
that  the  statutes  In  force  when  the  order  was 
made  vacating  the  road  in  question  did  not 
require  the  board  to  appoint  viewers  to  de- 
termine any  question  of  propriety,  necessity, 
or  damage  before  making  the  vacating  order, 
as  In  case  of  laying  out  new  roads,  nor  has 
any  necessity  for  such  action  by  the  board 
been  shown  In  this  case.  The  order  and  Judg- 
ment appealed  from  are  affirmed. 

HUNT  and  BUCK,  JJ.,  concur. 


BARRY  T.  WESTERN  ASSUR.  CO. 
(Supreme  Court  of  Montana.     June   1,    1897.) 

HO-MESTEAD  ESEMPTlns— Head  of  FAMtl.T. 

A  niarried  woman  Iive<l  in  a  building  with 
her  fnnilly,  including  four  minor  children,  which 
WH.s  l)nilt  from  her  own  earnings.  The  wife 
supported  her.solf  and  children.  For  eight  years 
the  huslmnd  had  slept  in  a  cabin  back  of  the 
honce.  He  was  indolent,  but  worked  a  little  at 
intervals.  He  testifieil  that  it  was  his  fault  that 
lie  had  not  been  steiidy  at  work.  He  often  left 
tlie  home  after  quarrels  with  his  wife.  Helil,  she 
was  not  the  heail  of  the  family,  entitled  to  the 
exemption  of  a  homestc&d. 

Appeal  from  district  court,  Silver  Bow  coun- 
ty;   W.  O.  Speer,  .Tudge. 

Suit  by  Elizabetli  Barry  against  the  West- 
ern Assurance  Company  on  an  insurance  pol- 
icy. From  judgment  for  plalntift,  defendant 
appeals,     lievei-sed. 

The  plaintiff  (respondent)  sued  the  defend- 
ant and  ajipellant  to  recover  $1,000  alleged  to 
be  due  and  owing  on  account  of  an  insur- 
ance iKjllcy  issued  by  the  defendant  com- 
pany to  plaintiff  upon  certain  property  In 
Meadervllle,  which  said  property  plaintiff 
clatintHl  as  a  dwelling  house  and  homestead. 
It  is  conceded  that  the  house  was  destroyed 
by  fire  about  Sei)tember  20,  1893.  The  de- 
fense raised  by  the  answer  was  to  the  effect 
tliat  about  Scjitember  25,  1893,  certain  cred- 
itors sued  the  plaintiff,  and  issued  writs  of 
attachment,  and  attached  all  moneys  in  the 
po.vsesslon  of  this  defendant  and  Its  agents 
tin  the  manner  provided  by  law)  belonging 
to  plaintiff,  and  thereafter  recovered  Judg- 
ments against  the  said  Elizabeth  Barry,  and 
issued  executions,  and  that  tiiereafter  the  de- 
fen<lnnt  company  jiaid  over  to  tlie  sheriff  un- 
der the  executions  all  moneys  which  might  be 
due  under  the  policy.  In  her  replication 
plaintiff  alleges  that  she  Is  now,  and  has  been 
for  many  years,  a  married  woman,  a  sole  trader, 
and  the  head  of  a  family;  that  she  built  and 
constructed  the  house  which  was  destroyed 
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by  fire,  and  upon  which  she  procured  the  in- 
surance, out  of  her  own  earnings;  and  that 
she  claimed  the  premises  as  a  homestead. 
There  was  a  trial  and  judgment  In  favor  of 
plaintiff.  The  defendant  moved  for  a  new 
trial,  which  motion  was  overruled.  From  the 
Judgment  and  order  overruling  the  motion  for 
a  new  trial,  defendant  appeals. 

Clia.<!.  R.  Leonard  and  J.  W.  Cotter,  for  ap- 
pellant.    W.  S.  Shaw,  for  respondent. 

nUNT,  J.  (after  stating  the  facts).  The 
plaintiff's  principal  contention  Is  tiint  the  mon- 
ey due  to  her  under  the  Insurance  policy  was 
e.xempt  from  le\-y  by  attachment  In  the  hands 
of  the  company  because  the  house  destroyed 
was  her  homestead,  and  because  she  was  the 
owner  thereof  and  was  the  head  of  a  family. 
Tlie  appellant,  on  the  other  hand,  argues  that 
plaintiff  was  not  the  head  of  a  family,  and 
was  not,  therefore,  entitled  to  claim  a  home- 
stead exemption.  If,  therefore,  the  privilege 
of  claiming  exemption  of  the  property  destroy- 
ed as  a  homestead  is  available  to  plaintiff 
at  all.  It  is  because  the  evidence  has  estab- 
lished her  headship  of  the  family.  We  are 
thus  obliged  to  look  Into  the  facts  to  ascer- 
tain whetiier  her  relation  as  the  head  of  the 
family  was  established.  In  doing  this  we 
shall  only  regard  the  plaintiff's  testimony. 
It  appears  that  Mrs.  Barry  and  her  Imsband 
had  been  married  for  32  years  before  this 
suit  was  tried,  and  lived  and  cohabited  to- 
gether until  the  last  8  j'cars  before  the  fire 
destroyed  the  property  involved  In  this  suit. 
They  had  a  large  family,  including  four  mi- 
nor children.  Mrs.  Barry  appears  to  have 
l>een  an  Industrious  woman,  and  in  the  later 
years  of  her  married  life  to  have  been  the 
main  support  of  the  children.  The  husband, 
Ban-y,  was  evidently  a  lazy  man,  content  to 
allow  his  wife  to  do  most  of  the  work  where- 
by a  support  was  obtained  for  his  wife  and 
children.  To  use  his  own  language  on  this 
l)olnt:  "She  managed  to  support  them.  I 
thouglit  It  was  all  right  anyhow."  At  times 
he  was  away  mining,  but  retiu-ned  at  int('r- 
vnls.  and  lived  with  his  family,  although  dur- 
ing the  past  eight  years  he  did  not  sleep  In 
the  same  house  with  his  wife,  but  iiad  a  bed 
In  a  little  cabin  in  the  end  of  tiie  yard,  back 
of  the  main  house.  lie  admitted  the  knowl- 
edge of  his  obligation  to  support  his  family, 
and  that  It  was  his  own  fault  to  a  great  ex- 
tent that  he  had  not  Ix'cu  steadily  at  work, 
and  said  that  he  often  had  "little  spats"  with 
Ills  wife,  and  would  leave  because  his  pres- 
ence was  not  wanted.  The  liouse  which  was 
burned  seems  to  have  been  kept  for  a  time 
as  a  Iwardlng  house  by  Jlrs.  Barry,  and  the 
debts  for  the  payment  of  which  the  Insur- 
ance money  was  attached  were  contracted  by 
her.  She  was  a  sole  trader,  and  doing  busi- 
ness on  her  own  account.  The  Insurance 
was  originally  written  In  the  name  of  her  hus- 
band, James  P.  Barry,  but  it  was  afterwards 
transferred  to  the  plaintiff  in  this  suit.     Un- 


der this  evidence  we  do  not  think  Mrs.  Ban-y 
can  be  held  to  be  the  "head"  of  the  Ban-y 
family,  as  the  term  is  used  In  tlie  statute  ex- 
empting homesteads.  Ordinarily  the  husband 
is  the  head  of  the  family.  He  Is  the  parent, 
if  living,  whom  the  law  first  recognizes  as 
having  a  right  to  have  a  home  for  his  family 
protected  and  secured.  From  the  natural  re- 
lation existing  between  the  husband  and  his 
wife  and  children,  there  arises  a  duty  upon 
him,  both  moral  and  legal,  to  support  his  faui- 
lly;  but  his  legal  headshlx)  of  the  family  can- 
not be  destroyed  because  of  a  mere  derelictiou 
of  duty  on  his  part.  It  is  clear  to  us  that, 
if  the  proi)erty  had  been  seized  for  a  debt 
of  Mr.  Barry,  he  could  have  claimed  Its  ex- 
I  emption  as  a  homestead.  It  was  the  resi- 
I  dence  of  his  wife  and  children,  and  his  home. 
I  There  was  no  such  change  in  his  relations 
I  with  his  family  as  would  impair  his  home- 
stead rights.  Oarrington  v.  Ilenin,  4  Bush, 
624.  The  circumstance  that  Barry  was  not 
on  the  best  terms  with  his  wife,  and  occupied 
a  different  bed,  even  when  con8idere<l  with 
his  general  indisposition  to  support  his  fam- 
ily, cannot  change  the  law.  It  was  an  un- 
happy family;  that  is  all;  but  the  husband 
was  none  the  less  the  head  of  It.  The  order 
denying  a  new  trial,  and  the  Judgment,  are 
reversed,  and  the  cause  is  remanded.  Re- 
versed and  remanded. 

PEMBERTOX,  C.  J.,  and  BUCK,  J.,  concur. 


MONTANA  NAT.  BANK  v.  MERCHANTS' 

NAT.   BANK  et  al. 
(Supreme  Court  of  Montana.     June  7,  1897.) 
Gabnisomest— Effect  —  Likx —  Extbst — Equity 

— JCKISDICTIOX — Pl,EAI>INO— OMEC- 

TioNg  Waived. 

1.  A  garnishee's  property  having  been  sold  on 
execution  in  favor  of  one  of  his  creditors,  the 
garnishment  ()lHlntiff  sued  his  del)tor,   the  gar- 

I  nishee,  plaintiff  in  execution,  and  the  sheriff. 
to  luive  the  proceeds  of  the  execution  sale  applied 
•  in  payment  of  his  claim.  It  was  stipulated  that 
I  no  clnini  was  made  except  on  account  of  the  at- 
tachment of  the  alleged  debt  of  the  garnishee 
to  plaintiff's  debtor,  and  the  main  issue  of  fact 
was  a»  to  wlictlier  such  debt  existed,  firht,  that 
defendants  could  not.  on  appeal,  take  ndvantace 
of  a  detect  in  the  complaint  in  not  aven-ing  that 
au  attachnifut  was  levied  on  an  indebtedness 
due  from  the  garnishee  to  plaintiff's  debtor. 

2.  By  ganusliment  of  a  debt  due  defendant, 
plaintiff  acquires  an  inchoate  right  to  a  lien  as  to 
tixe  ganiishi-e's  property. 

3.  But  where  the  other  creditors  of  the  gar- 
nishee suli.<0(picntly  levy  upon  such  projicrty,  thi' 
right  of  the  garnisher  to  a  lien  is  limited  to  the 
pro  rata  interest  it  would  be  entitled  to  receive 
had  the  garuisliee  made  a  general  assignment 
for  bcuetit  of  ercilitors. 

4.  A  court  of  equity  will  interfere  to  protect 
an  attachment  lien. 

Appeal  from  district  com't,  Lewis  and 
C'hirke  county;  Henry  N.  Bhikc,  Juilge. 

Action  by  the  Montana  National  Bank 
against  the  Merchants'  National  Bank,  the 
Daily  .lournal  Comijauy,  the  Journal  Publisli- 
ing  Comx>auy,  and  Charles  M.  Jeffrls.    From  a 


Digitized  by 


Google 


150 


48  PAOIFIC  BEPORTBR. 


(Mont. 


Judgment  In  favor  of  plaintiff,  and  an  order 
denying  a  new  trial,  defendants  appeal.  Mod- 
ified. 

The  facts  In  this  case  are  substantially  as 
follows:  On  November  9,  1892,  the  Montana 
National  Bank  Instituted  an  action  In  the 
district  court  of  Lewis  and  Clarke  county 
against  the  Journal  Publishing  Company  for 
a  debt  of  $26,424.15.  On  the  same  day  a 
writ  of  attachment  was  Issued  In  the  suit,  and 
pursuant  to  It  the  sheriff  served  notice  upon 
the  Daily  Journal  Company  for  the  purpose 
of  attaching  the  sum  of  $8,939.89,  a  debt  due 
from  said  Daily  Journal  Company  to  said 
Journal  Publishing  Company.  The  Montana 
National  Bank  obtained  Judgment  against  the 
Journal  Publishing  Company  for  the  amount 
it  sued  for  on  November  29,  1892.  Subse- 
quent to  the  service  of  the  writ  of  attachment 
aforesaid,  and  with  notice  thereof,  the  Mei^ 
chants'  National  Bank  sued  said  Dally  Jour- 
nal Company  for  the  sum  of  $25,307.43,  and 
on  the  same  day  procured  a  writ  of  attach- 
ment, and  caused  the  sheriff  of  Lewis  and 
Clarke  county  to  seize  all  the  pr(^rty  of  said 
Daily  Journal  Company.  On  November  22d 
the  Merchants'  National  Bank  recovered  Judg- 
ment against  said  Dally  Journal  Comijany  for 
the  said  sum  alleged  to  be  due  It,  and  on  the 
same  day  caused  a  writ  of  execution  to  be 
issued  and  placed  in  the  hands  of  the  sher- 
iff. The  sheriff  levied  an  execution  on  all  the 
property  of  the  Daily  Journal  Company,  and 
sold  the  same  on  December  1,  1892,  realizing 
the  sum  of  $21,000.  On  December  1,  1892, 
the  Montana  National  Bank  brought  a  suit 
against  the  Merchants'  National  Bank,  the 
Dally  Joui-nal  Comi>any,  The  Journal  Pub- 
lishing Company,  and  the  sheriff  of  Lewis  and 
Clarke  county,  for  the  purpose  of  having  ap- 
plied on  Its  Judgment  against  the  Journal  Pub- 
lishing Company  the  amount  of  the  Indebted- 
ness from  the  Daily  Journal  Company  to  the 
Journal  Publishing  Company  which  It  had  at- 
tached. An  answer  was  filed.  The  case  was 
tried  to  the  court  without  a  Jury.  Prom  a 
Judgment  In  favor  of  the  Montana  National 
Bank,  and  an  order  denying  a  motion  for  a 
new  trial,  the  defendants  appeal. 

McConnell,  Clayberg  &  Gunn,  for  appel- 
lants.    H.  6.  Mclntire,  for  respondent 

BUCK,  J.  (after  stating  the  facts).  It  Is 
claimed  by  appellants  that  the  complaint  of 
respondent  does  not  state  a  cau.se  of  action,  by 
reason  of  its  failure  to  allege  that  any  at- 
tachment had  ever  been  levied  on  any  Indebt- 
edness due  from  the  Daily  Journal  Company 
to  the  Journal  Publishing  Company.  Appel- 
lants contend  that  the  complaint  shows  that 
only  property  and  credits  were  attached  by 
respondent,  and  not  debts.  The  complaint  Is 
somewhat  defective  in  the  allegations  as  to  the 
attachment  of  an  indebtedness,  but  upon  the 
trial  It  was  stipulated  between  appellants  and 
respondent  that  no  claim  was  made  in  the  ac- 
tion except  on  account  of  the  attachment  of 


the  alleged  Indebtedness  of  the  Dally  Journal 
Company  to  the  Journal  Publishing  Company. 
The  main  Issue  of  fact  on  the  trial  was  as  to 
whether  there  was  any  such  indebtedness  or 
not  Having  entered  into  tills  stipulation,  and 
the  issue  af(»esaid  having  been  tried,  we  are 
satisfied  that  appellants  are  In  no  position  to 
take  advantage  of  the  alleged  defect  In  the 
complaint.  It  would  not  be  fair  to  allow  them 
to  raise  this  point.  Moreover,  the  complaint 
alleges  "that  at  the  time  of  the  service  upon 
it  of  the  writ  of  attachment  and  notice,  the 
Dally  Journal  Company  owed  the  Journal  Pub- 
lishing Company  the  sum  of  $9,039.89,  and 
that  said  sum,  so  owing  from  said  Dally  Jour- 
nal Company  to  said  Journal  Publishing  Com- 
pany, and  so  as  aforesaid  by  said  plaintiff  at- 
tached and  garnished,  is  still  owing  and  whol- 
ly unpaid." 

We  proceed  at  once  to  the  main  Issue  of  law 
Involved.  Appellants  state  their  position  as 
follows:  "Under  our  statutes,  no  lien  to  creat- 
ed, by  virtue  of  an  attachment,  cither  uiwn  the 
property  of  the  garnishee  or  upon  the  prop- 
erty of  the  defendant  in  the  garnishee's  posses- 
sion." Neither  the  words  "garnish,"  "garnish- 
ment," "gamisher,"  or  "garnishee"  appear  In 
the  Montana  attachment  statutes.  The  sher- 
iff is  commanded  by  the  writ  of  attachment 
to  attach  the  property  of  the  defendant,  what- 
soever its  character,— whether  capable  of  ac- 
tual possession  or  of  constructive  seizure  only. 
But  we  will  use  the  terms  aforesaid  for  con- 
venience In  this  opinion.  As  to  a  chattel 
capable  of  manual  delivery  In  the  possession 
of  a  garnishee,  we  cannot  agree  with  appel- 
lants that  no  Hen  results  from  garnishment. 
An  Inchoate  lien  or  right  Is  acquired  by  gar- 
nishment as  to  such  chattel.  See  Reed  y. 
Fletcher  (Neb.)  39  N.  W.  437,  and  Knife  Co. 
v.  Sharplelgh,  Id.  788;  also  Focke  v.  Blum,  82 
Tex.  436,  17  S.  W.  770,  and  Smith  v.  Bridge 
Co.,  13  111.  App.  572.  In  this  case,  however, 
a  debt  was  garnished,  and  Just  what  right  in 
connection  with  the  property  of  the  garnishee 
was  acquired  by  virtue  of  the  garnishment  Is 
a  question  of  difficulty.  Is  the  gamisher  of 
a  debt  substituted  only  to  the  right  of  the 
creditor  of  the  garnishee,  or  does  he  acquire, 
by  virtue  of  the  garnishment,  a  right  different 
In  the  power  of  enforcement  from  such  cred- 
itor's right?  To  hold  that  he  does  not  would 
be  almost  to  declare  the  statute  permitting  a 
garnishment  of  a  debt  a  nullity.  If  there  is 
a  mere  substitution,  the  garnishee,  particu- 
larly if  Insolvent,  can  Ignore  the  garnishment 
by  disposing  of  all  his  property,  and  thereby 
absolutely  defeat  any  practical  gain  from  the 
process.  On  the  other  hand,  it  would  not  do 
to  hold  that,  by  the  mere  service  of  the  notice 
of  attachment,  a  specific  lien  is  created  upon 
any  property  of  the  garnishee.  The  gar- 
nishee's right  to  deal  lawfully  with  his  own 
property  cannot  be  disregarded,  and  must  be 
carefully  preserved.  It  was  manifestly  the 
intention  of  the  legislature,  in  framing  the  at- 
tachment laws  of  Montana,  however,  to  give 
some  practical  advantage  by  virtue  of  legal 
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process  to  the  diligent  creditor  who  garnishes 
a  debtor  of  his  debtor,  as  well  as  to  a  cred- 
itor who  actually  attaches  tangible  property 
or  garnishes  a  chattel  capable  ot  manual  de- 
livery. In  O'Brien  v.  Insurance  Co.,  56  N.  Y. 
•'>2,  an  Insurance  company  was  garnished  for 
a  debt  due  a  debtor  of  the  plaintiff,  and  the 
c-ourt  said  (the  statutes  of  New  Yorli  being 
sul>8tant!ally  the  same  as  those  of  Montana) 
that  the  effect  of  the  garnishment  was  to  Im- 
pound the  debt,— that  is  to  say,  to  take  It  In- 
to the  custody  of  the  court,— as  effectually  as 
a  seizure  of  chattels  capable  of  manual  deliv- 
ery. In  Shoe  Co.  v.  Ladd  (Mtan.)  20  N.  W. 
334,  an  Insurance  company  owing  the  defend- 
ant was  garnished,  and  the  court  said:  "The 
earnlshment  is  in  effect  an  attachment  of  the 
'indebtedness'  of  the  garnishee  to  the  defend- 
ant. Though,  technically  speaking,  it  may  not 
give  a  specific  lien  upon  such  indebtedness,  its 
effect  In  conferring  upon  the  plaintiff  a  specific 
right,  over  and  above  that  of  a  mere  general 
creditor,  to  the  Indebtedness  for  the  payment 
of  his  claim,  la  substantially  analogous  to  that 
acquired  by  an  attachment  of  tangible  prop- 
erty." 

Between  the  hnpoundlng  of  the  debt  itself, 
however,  and  the  acquiring  of  a  specific  lien 
upon  the  pnqiorty  of  the  garnishee,  there  is  a 
marked  difference;  at  least,  In  so  far  as  the 
garnishee's  right  to  deal  In  good  faith  with 
his  own  property  Is  concerned.  Yet,  if  a  debt 
is  impounded,— taken  into  the  custody  of  the 
court,- Is  it  not  the  duty  of  the  court  to  pre- 
serve, so  far  as  lies  In  its  power,  any  right  of 
the  gamisher  as  against  a  subsequent  attach- 
ing creditor  who  invokes  Its  process  in  hostil- 
ity to  any  such  right?  The  Dally  Journal 
Company  had  assets  worth  $21,000.  It  owed 
the  Merchants'  National  Bank  $26,424.15  and 
the  Journal  Publishing  Company  $8,939.88. 
These  assets  constituted  Its  scde  and  only 
means  of  payment — or,  rather,  part  payment— 
of  said  debts.  The  object  of  the  attachment 
statutes  Is  to  reward  diligent  creditors.  Re- 
spondent served  notice  of  its  garnishment  be- 
fore the  Merchants'  National  Bank  levied  its 
attachment,  and  used  the  utmost  diligence,  ap- 
parently, to  obtain  an  actual  benefit  from  this 
garnishment.  Under  the  statutes  of  the  state 
respondent  was  in  no  position  to  obtain  a 
Judgment  against  the  garnishee  until  after  it 
had  obtained  a  Judgment  against  its  direct 
debtor.  But  the  Judgment  was  not  obtained 
nntU  November  20th,  and  at  that  time  all  the 
assets  of  the  garnishee,  the  Dally  Journal 
Compimy,  had  been  seized  and  advertised  for 
sale  by  the  sheriff  under  the  execution  issued 
on  the  Judgment  of  the  Merchants'  National 
Bank  against  Its  debtor,  obtained  on  Novem- 
ber 22d.  The  property  was  sold  on  Dec(>m- 
ber  1st,  and  on  that  day  the  respcadent  com- 
menced this  action  in  equity  against  appellants, 
thereby  availing  itself  of  the  only  practical 
remedy  left  to  It.  Proceedings  supplemental 
to  execution  would  have  been  idle  and  Inade- 
quate under  the  circumstances. 

No  direct  question  arises  here,  as  between 


the  garnishee  or  any  person  dealing  with  It 
without  notice  and  the  gamlsher,  with  refer- 
ence to  any  specific  lien  on  the  former's  prop- 
erty while  actually  engaged  in  business.  The 
Dally  Journal  Company  is  a  lifeless  and  hope- 
lessly InsolvHit  corporation.  The  contest  Is 
strictly  between  the  two  creditors  as  to  Its 
assets,  each  claiming  by  virtue  of  Its  attach- 
ment. Even  on  the  theory  that  the  only 
right  acquired  by  respondent  through  its  gar- 
nishment was  a  substitution  to  the  rights  of 
the  Journal  PubUsblng  Company  as  against 
the  Dally  Jounial  Company  alone,  was  there 
any  complete  substltutlcm?  If  there  had  been 
a  full  and  complete  substitution,  at  the  very 
mcnnent  the  notice  of  garnishment  was  served 
on  the  Dally  Journal  Company,  respondeat 
might  hare  sued  for  the  debt  due  the  Journal 
Publishing  Company  and  taken  the  tangible 
property  of  the  Dally  Journal  Company  into 
legal  custody  by  direct  attachment  As  stated, 
however,  respondent  was  In  no  position  to  sue 
the  Dally  Journal  Company  until  November 
29th,  when  It  obtained  its  Judgment  aod  at 
that  time  all  the  assets  had  been  advertised 
for  sale,  and  were  actually  sold  by  the  sheriff 
two  days  later.  If  the  service  of  the  notice  of 
garnl.«ihment  by  respondent  through  the  court 
was  not  the  commencement  of  a  proceeding  to 
reach  assets  of  Its  debtor,  then  the  law  per- 
mitting the  garnishment  of  a  debt  is  a  nullity, 
at  least  so  far  as  this  case  Is  concerned.  We 
are  of  the  opinion  that  as  to  the  Merchants' 
National  Bank,  respondent  acquitted  an  in- 
choate right  to  a  lien  as  to  the  property  of  the 
Daily  Journal  Company  by  virtue  of  this  gar- 
nishment. By  service  of  the  garnishment  re- 
spondent to(^  the  first  legal  step  necessary  to 
the  possible  perfection  of  a  lien,  and  the  Judg- 
ment finally  obtained  as  to  the  Dally  Journal 
Company  perfected  the  lien,  and  the  right  In- 
itiated thereto  by  the  service. 

When  the  Daily  Journal  Company  was  gar- 
nished by  respondent,  It  was  notified  by  the 
court  to  hold  its  debt  to  the  Journal  Publishing 
Company  for  the  benefit  of  respondent.  It  be- 
came In  a  sense  the  agent  of  the  court  for  that 
purpose.  Hence  the  Dally  Journal  Company 
could  not  have  assigned  all  Its  assets  for  the 
benefit  of  Its  one  creditor,  the  Merchants'  Na- 
tional Bank,  to  the  exclusion  of  respondent's 
right,  after  the  notice  of  gramlshmcnt  was 
sen-ed.  The  law  could  have  been  Invoked  to 
prevent  any  such  assignment.  And  yet  of  the 
same  court  which  would  have  restrained  any 
such  assignment  the  Merchants'  National  Bank 
demands  Identically  what  would  have  been  the 
result  of  such  an  ai^sigimient.  Unquestionably, 
however,  had  the  Dally  Journal  Company,  aft- 
er It  had  been  garnished,  seen  fit  to  make  an 
assignment  for  the  benefit  of  both  its  creditors. 
It  could  have  done  so.  And  from  this  It  fol- 
lows that  the  right  to  a  Hen  Initiated  by  re- 
spondent by  virtue  of  its  garnishment,  so  far 
as  the  Merchants'  National  Bank  Is  concerned, 
was  only  what  pro  rata  interest  respondent 
would  have  been  entitled  to  receive  had  a 
general  assignment  been  made  by  the  Daily 
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Jonriial  Company  for  the  common  benefit  of 
botli  its  creclitors.  To  this  exteut  alone  is  re- 
si)omIent  entitled  to  a  portion  of  the  :(121,000 
realized  from  the  sale  of  the  assets  of  the  Dally 
Journal  Company, — of  course,  with  interest 
thereon  from  the  time  appellants  withheld  it 
It  Is  held  in  the  decisions  of  some  of  the  states 
that  a  court  of  equity  will  not  interfere  to 
protect  an  attachment  lien.  For  such  a  doc- 
trine we  are  unable  to  find  any  suuud  reason. 
The  case  is  remanded,  with  directions  to  the 
lower  court  to  enter  a  decree  In  accordance 
\\  ith  the  views  herein  expressed.  It  is  also  or- 
dered that  each  side  in  tills  appeal  i)ay  Its  own 
cf.sts. 

PEMPKRTOX,  C.  J.,  concurs.     Hi:XT,  J., 
disynalifled. 


(5  Kan.App.  813) 
ATCHISON,  T.  &  R.  F.  R.  CO.  T.  LAM- 
OKEl'X. 

(Court  of  Appeals  of  KaiiiiaH.  Snutlieni  DciNirt- 
nu'ut,  W.  U.    June  18,  18!»7.) 

Cauieiers  or  Passknoehs— WnoNciKci,  Ejection — 
Uiioss  Neouobnce— Uamac.p.!*. 

1.  Where  a  perBon  gets  iiim)Ii  a  ruilro.id  train 
at  a  Btntion  ciKht  or  nine  miles  ilistuiit  from  his 
Imnie,  and  is  unlawfully  eviiMcil  from  »m:\\  train 
about  u  mile  and  a  half  from  said  slation.  and 
about  seven  miles  from  his  liome,  at  about  10 
i>*<'lock  on  a  dark,  stormy  nieht.  with  but  thnv 
cents  in  his  i)ocket,  it  is  not  error  for  the  court 
to  refuse  to  instriutt  tlio  jury  tliat  siiiil  passcu- 
Kcr  sboiild  have  returue.i  to  the  station  at  which 
he  boarded  the  train,  instead  of  continuing  his 
journey   Iiome. 

2.  Where  n  person  whose  duty  it  is  to  sell 
railway  tickets  is  temporarily  alis<Mit  from  the 
ticket  ofHce,  jiud  such  ollice  is  not  open  in  the 
maimer  required  by  the  statutes  so  as  to  per- 
mit the  charge  of  excess  fare  under  the  statutes 
then  hi  force,  and  where  the  )>asseniJror,  by 
reason  thereof,  has  failed  to  procure  a  ticket, 
and  is  evicteil  from  tlie  train  by  the  conductor 
upon  his  refusal  to  pay  the  excess  fare,  which 
eviction  is  done  in  a  geutleniauly  iiiniuier,  and 
without  any  acts  of  al)use  or  violence,  and  in  the 
absence  of  any  wanton  mistake  or  malicious  mo- 
tive, hfld,  that  there  is  no  sucli  showing  of  gross 
negligence,  or  of  wanton  disregard  ot  the  rights 
of  the  imssenger,  as  will  entitle  him  to  recover  ex- 
eniplar.v  damages. 

3.  It  is  tlie  province  of  a  jury  to  decide  upon 
what  facts  have  been  proven,  but  not  to  de- 
cide noon  what  an  admitted  fact  tends  to  prove. 

4.  AVhen»  a  i)er«on  is  entitled  to  recover  for 
physical  pain,  and  for  such  mental  iKiin  and 
suffering  as  grow  iiumediHtely  out  of,  or  result 
directly  from,  the  physical  pain  he  endured,  there 
is  no  good  reason  for  rcHiuiring  these  elements  of 
damage  to  be  divided  into  minor  subdivisions: 
but,  where  they  have  been  so  divided  in  answer 
to  qncstions  propounded  by  the  plaintiff  in  er- 
ror, the  court  t-ommits  no  error  in  refusing  to 
eliminate  from  the  judgment  the  award  maih- 
fiiT  mental  suffering,  the  result  of  physical  pain. 

(S.vllabU8  by  the  Court.) 

Error  from  district  court,  Stafford  county; 
J.  H.  Bailey,  Judge. 

Action  b.v  A.  J.  Ijamorewx  against  the 
Atchison,  Tojieka  &  Santa  I<Y'  Knilrond  Com- 
pany. From  a  Judgment  for  idnintiff,  de- 
fendant brings  error.     Modified. 


A.  A.  Hurd,  O.  3.  Wood,  and  W.  Llttlefleld. 
for  plaiutifiF  in  error.  F.  M.  CowglU  and 
Moseley  &  Dixon,  for  defendant  In  errw:. 

DENNISON,  P.  J.  This  Is  an  action 
brought  In  the  district  court  of  Stafford  coun- 
ty, Kan.,  by  A.  J.  Lamoreux,  as  plaintiff, 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  company,  as  defendant,  to  recover 
damages  alleged  to  have  been  sustained  by 
him  in  being  on  the  20tb  day  of  September, 
1891.  unlawfully  ejected  from  a  train  operat- 
ed by  said  company.  Lamoreux  claims  that 
he  went  to  the  depot  of  the  railroad  company 
at  Stafford  a  short  time  prior  to  the  depailnre 
of  the  train  which  ran  from  there  to  St.  John, 
and  went  to  the  ticket  window  in  time  to  pur- 
chase a  ticket  and  safely  board  the  train, 
but  that  there  was  no  person  in  the  ticket  of- 
fice to  sell  him  a  ticket,  and  tliat  no  one  re- 
turned so  tliat  he  could  purchase  a  ticket  Ite- 
fore  the  departure  of  the  train,  and  that  just 
prior  to  Its  departure  he  got  In  said  train  for 
the  purpose  of  riding  to  St.  John,  which  was 
about  eight  or  nine  miles  distant.  When  the 
conductor  came  to  Mr.  Lamoreux  and  asked 
for  his  ticket,  he  handed  to  him  2(!  cents,  25 
of  which  the  conductor  took  and  j)ut  into  his 
IKicket.  The  conductor  then  looked  at  his 
rate  book,  and  told  Lnmorcux  that  the  train 
fare  was  30  cents,  and  that  he  must  pay  that 
amount  or  walk.  Lamoreux  then  offered  the 
conductor  two  or  three  cents  more,  and  said 
to  him,  "I  could  not  get  a  ticket,  but  here  is 
enough  to  make  28  cents,  and  that  is  three 
<-ents  i)er  mile,  and  that  is  all  the  money  I 
have."  The  conductor  stopped  tlie  train 
about  11^  or  2  miles  from  Stafford,  and  about 
7  miles  from  St.  John,  and  Lamoreux  got  off 
the  train  without  any  physical  force  being 
used  by  the  conductor.  The  conductor  re- 
tained the  2.J  cents  given  to  him  by  Lamo- 
reux. The  night  was  very  dark  and  stormy. 
Ijamoreux  continued  his  journey  on  foot,  fol- 
lowing the  railroad  to  St.  John.  He  was 
evicted  from  the  train  shortly  after  10  o'clock 
p.  m.,  and  arrived  home  after  2  o'clock  the 
next  morning.  Lamoreux  lived  in  St.  John, 
and  was  returning  home.  He  was  a  cripple, 
and  told  the  conductor  so  when  he  was  being 
evicted. 

The  first  error  argued  by  the  plaintiff  in  er- 
ror Is  that  the  court  erred  in  refusing  to  in- 
struct the  jury.  In  effect,  that  Lamoreux 
should  have  returned  to  Stafford  instead  of 
continuing  his  journey  to  St.  .John;  that  as 
he  was  about  (52  years  old  and  a  cripple,  and 
as  the  night  was  very  dark  and  stormy  and 
threatene<l  rain.  It  was  his  duty  to  seek  the 
most  convenient  shelter.  Lamoreux  lived  In 
St.  .Tohn.  and  was  going  home.  He  had  been 
left  on  the  prairie  a  mile  and  a  half  from 
Stafford,  and  seven  miles  from  St.  John,  with 
but  three  cents  in  his  pwker.  His  business 
calle<l  him  to  St.  John,  his  iiome  was  there, 
an<l  he  took  jiassage  on  the  train  in  an  en- 
deavor to  go  to  his  home.  Having  been  put 
off  the  train,  and  being  without  means  to  pro- 


Digitized  by 


Google 


Kan.> 


MITCHELL  V.  EIPLET. 


158 


cnre  a  conveyance  to  take  him,  he  was  com- 
pelled to  walk,  which  he  did.  The  court  did 
not  err  In  not  giving  these  Instructions. 

The  second  error  argued  Is  that  the  court 
erred  In  refusing  to  Instruct  the  Jury  that  if 
the  removal  of  the  plaintiff  from  the  train 
was  without  unnecessary  force,  abusive  lan- 
guage, malice,  or  insulting  language,  no  ex- 
emplary damages  can  be  allowed.  Other  as- 
signments of  error  are  predicated  upon  the 
Instructions  of  the  court  relative  to  exemplary 
or  punitive  damages,  and  the  refusal  of  the 
court  to  reduce  the  amount  of  the  verdict  so 
as  to  exclude  the  exemplary  damages.  These 
questions  may  all  be  considered  together.  No 
such  gross  negligence  or  disregard  of  the 
rights  of  Lamoreux  exist  In  this  case  as  will 
entitle  him  to  exemplary  damages.  The  per- 
son whose  duty  It  was  to  sell  tickets  at  that 
time  was  temporarily  absent,  and  the  ticket 
office  was  not  open  in  the  manner  required  by 
the  statutes  to  permit  the  charge  of  excess. 
Lamoreux  tendered  the  conductor  28  cents, 
which  Is  all  that  could  be  legally  charged  for 
his  passage  to  St.  John.  He  was  therefore 
not  a  trespasser  upon  the  train,  and  the  em- 
ploy^ of  the  company  had  no  right  to  evict 
him.  However,  the  act  of  the  ticket  seller 
Is  not  shown  to  be  malicious  or  wanton.  The 
action  of  the  conductor  in  evicting  him  from 
the  train  was  not  the  result  of  a  wanton  mis- 
take, nor  was  it  accompanied  by  any  acts  of 
violence.  It  Is  contended  that  the  conductor 
acted  maliciously  in  keeping  the  25  cents  and 
tlien  evicting  Lamoreux  from  the  train.  The 
Jury,  In  the  twenty-fourth  special  finding,  say 
they  do  not  know  whether  the  conductor  kept 
the  2.5  cents  Intentionally  or  inadvertently. 
In  their  twenty-flfth  special  finding  they  say 
that  they  find  that  It  tends  to  prove  malice. 
If  the  Jury  do  not  know  that  the  conductor 
kept  the  money  Intentionally,  they  certainly 
cannot  say  that  he  did  It  maliciously.  Then, 
again.  It  is  the  province  of  the  Jury  to  decide 
upon  what  has  been  proven;  to  decide  upon 
what  are  the  facts,  and  not  upon  what  a  fact 
admitted  tends  to  prove.  The  Judgment 
should  have  been  so  modified  as  to  eliminate 
therefrom  the  $85  awarded  as  exemplary 
damages.  The  Jury  awarded  the  plaintiff  be- 
low $115  for  pain  and  suffering,  and  $110  for 
mental  suffering,  the  result  of  pain.  The 
<-ounseI  for  plaintiff  In  error  contends  tliat  the 
court  erred  In  not  modifying  the  Judgment  by 
eliminating  therefrom  the  $110  for  mental  suf- 
fering, the  result  of  pain.  The  special  ques- 
tions were  submitted  at  the  request  of  plain- 
tiff In  error,  and  the  division  of  these  ele- 
ments of  damage  Into  different  paris  was  done 
by  Its  counsel.  The  defendant  in  error  is  en- 
titled to  recover  for  physical  pnln,  and  for 
such  mental  pain  and  suffering  as  grows  im- 
mediately out  of,  or  results  directly  from,  the 
physical  pain  he  endured.  In  Railroad  Co.  v. 
DIckerson,  4  Kan.  App.  345,  45  Pac.  075,  the 
counsel  for  the  company  contended  that  the 
trial  court  erred  In  not  compelling  the  Jury 
to  divide  these  two  elements  of  damage.    In 


that  case  we  held  that  there  was  no  good  rea- 
son for  requiring  these  elements  of  damage 
to  be  divided  into  minor  subdivisions.  In  this 
case  they  have  been  divided  Into  minor  sub- 
divisions, in  answer  to  the  questions  pro- 
poimded  by  the  plaintiff  in  error.  Although 
not  necessary,  it  is  not  error,  and  the  defend- 
ant in  error  is  entitled  to  recover  upon  each  of 
these  elements  of  damage.  The  passenger  In 
this  case,  being  an  old  man  and  a  cripple,  and 
being  evicted  from  the  train,  7  miles  from  his 
destination,  on  a  dark,  stormy  night,  caught 
cold,  and  suffered  for  a  considerable  time 
from  his  lame  leg,  which  was  made  much 
worse  by  the  exposure,  and  he  was  still  suf- 
fering from  it  in  some  degree  at  the  time  of 
the  trial  in  the  court  below.  Under  this  state 
of  facts,  the  amounts  found  for  such  suffer- 
ing are  not  excessive.  The  case  will  be  re- 
manded, with  Instructions  to  the  district  court 
to  modify  the  Judgment  by  deducting  there- 
from the  sum  of  $85,  which  was  allowed  as 
exemplao'  damages.  The  costs  In  this  court 
will  be  divided  equally  between  the  parties 
hereto.     All  the  Judges  concurring. 


(S  KanApp.  818) 
MITCHELL  et  al.  v.  RIPLEY  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  DejMirt- 

ment,  W.  I>.    June  18,  1807.) 
LllnTATioss—  Pleading  —  Amenhments —  Isco.v- 

81HTENT  AIXROATIUNS. 

1.  The  question  of  statutor.v  bars  is  a  matter 
of  defense,  and,  unless  the  pleadings  show  upon 
their  face  that  the  cause  of  action  cannot  be 
maintained,  they  must  be  8i>ecialb'  pleaded. 

2.  Where  allegations  in  the  answer  are  incon- 
sistent with  each  other,  the  defendant  is  bound 
bv  those  npaliisf  him.  Bierer  v.  Fretz,  4  I'ao. 
284,  32  Kan.  329. 

3.  Permission  to  file  an  amended  answer  is 
a  matter  largely  in  the  discretion  of  the  trial 
court,  and  there  is  no  abuse  of  discretion  in 
this  case. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Ford  county;  A.  J. 
Abbott,  Judge. 

Action  by  Ripley  &  Bronsoa  against  Doug- 
lass Mitchell  and  others.  From  a  Judgment 
for  plaintiffs,  defendants  bring  error.  Af- 
firmed. 

Sutton  &  McGarry,  for  plaintiffs  in  error. 
W.  H.  Robb  and  Ed.  H.  Madison,  for  defend- 
ants In  error. 

DENNISON,  P.  J.  This  Is  an  action  upon 
a  statutory  bond,  brought  In  the  district  court 
of  Ford  county,  Kan.,  by  Ripley  Sc  Bronson, 
as  plaintiffs,  against  Douglass  Mitchell  et  al.. 
as  defendants,  to  recover  the  stun  of  $280.72 
and  interest.  The  petition  alleges  that  Doug- 
lass Mitchell,  W.  G.  Sherlock,  and  James 
Langton  were  partners  doing  business  under 
the  firm  name  of  Douglass  Mitchell  &  Co.; 
that  as  such  firm  they  entered  Into  a  contract 
with  the  officers  of  the  city  of  Kinsley  to 
erect  and  construct  a  system  of  waterworks 
for  said  city,  consisting,  among  other  things, 
of  what  is  known  as  a  atandpipe,  water  mains. 
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etc.;  that  they  filed  In  the  office  of  the  clerk 
of  the  district  court  of  Edwards  county,  Kan., 
the  bond  provided  for  in  paragraph  4747  of  the 
General  Statutes  of  1889,  and  the  remaining; 
defendants  were  sureties  upon  said  bond;  that 
the  plaintiffs,  Kipley  &  Bronson,  contracted  to 
and  did  furnish  to  the  firm  of  Douglass  Mitch- 
ell &  Co.  certain  materials  for  the  erection 
of  said  waterworks;  that  on  May  23,  1888, 
the  plaintiffs  and  Douglass  Mitchell  &  Go.  had 
an  adjustment  of  their  accounts,  and  agreed 
among  themselves  that  the  amount  remaining 
due  to  Ripley  &  Bronson  from  Douglass  Mitch- 
ell &  Co.  was  the  sum  of  $280.72,  for  which 
the  said  Douglass  Mitchell  &  Co.  gave  to  Rip- 
ley &  Bronson  an  order  upon  the  treasurer 
of  the  city  of  Kinsley;  that  said  order  was 
presented  by  plaintiffs  to  said  city  treasurer, 
and  payment  was  refused.  The  bond  and  or- 
der are  both  attached  to  the  petition  as  ex- 
hibits, and  made  a  part  thereof.  The  defend- 
ants, in  their  answer,  admit  the  execution  of 
the  contract  with  the  city,  and  also  the  bond, 
and  allege  that  the  materials  furnished  by 
the  plaintiffs  were  furnished  by  them  directly 
to  the  city  of  Kinsley  upon  a  written  contract 
entered  into  by  the  plaintiffs  with  said  city. 
They  also  allege  that  it  was  fiirther  agreed 
that  the  amount  paid  to  said  plaintiffs  by  said 
city  should  be  deducted  from  the  contract 
price  agreed  upon  by  the  said  Douglass  Mitch- 
ell &  Co.  and  said  city,  but  that  the  amounts 
so  paid  should  be  evidenced  by  an  order  from 
said  company  to  said  city,  and  in  favor  of 
Ripley  &  Bronson.  The  case  had  twice  be- 
fore resulted  in  a  mistrial  by  reason  of  the 
Jury  failing  to  agree.  Upon  this  trial  the 
plaintfffs  introduced  their  testimony  and  rest- 
ed. When  the  defendants  offered  to  introduce 
tlieir  testimony,  the  plaintiffs  objected  to  the 
introduction  of  any  testimony  by  the  defend- 
ants for  the  reason  that  the  answer  filed  by 
them  did  not  state  facts  sufficient  to  constt- 
tute  a  defense  to  the  petition  and  allegations 
therein  contained.  The  court  sustained  said 
ol)je<'tion.  The  defendants  made  application 
to  amend  tlieir  answer  so  as  to  show  "that 
after  the  contract  was  made  between  said  com- 
pany and  said  city  as  alleged  in  plaintiff's 
petition,  and  after  the  execution  of  the  bond 
sued  on  in  this  action,  that  said  contract 
which  is  mentioned  in  said  bond  was  so  mod- 
ified by  agreement  of  the  parties  thereto  that 
the  city  was  to  furnish  the  materials  for  con- 
structing said  waterworl£8.  and  said  compa- 
ny were  only  to  furnish  the  labor  therefor, 
which  said  contract  so  modified  was  duly  ex- 
ecuted," which  amonilment  the  court  refused 
to  allow.  Thereupon  the  court  instnicted  tiie 
Jury  to  return  a  verdict  for  the  plaintiffs, 
which  was  accordingly  done.  Judgment  was 
rendered  against  the  defendants  for  $3.52.20, 
and  they  bring  the  case  here  for  review. 

The  errors  complained  of  and  argued  by  the 
plaintiffs  In  error  are  uiwn  the  refusal  of  the 
court  to  permit  the  introduction  of  evidence 
to  sustain  the  allegations  of  the  answer,  and 
upon  the  r^usal  of  the  court  to  permit  the 


amendment  to  the  answer  to  be  filed.  The 
plaintiffs  in  error  contend  that  the  petition  al- 
leges: First,  that  the  action  was  commenced 
within  six  months  from  the  completion  of  the 
waterworks;  second,  that  plaintiffs  sold  ma- 
terials to  defendants  to  be  used  in  the  con- 
struction of  the  waterworks;  third,  that  the 
contract  price  exceeds  $100;  fourth,  that 
plaintiffs  and  defendants  adjusted  their  ac- 
counts, and  agreed  that  defendants  owed  plain- 
tiffs $280.72;  fifth,  that  the  defendants  gave 
plahitiffs  an  order  on  the  city  of  Kinsley  for 
$280.72;  sixth,  that  the  amount  due  is  $'280.- 
72,  and  that  these  allegations  are  each  denied 
In  the  answer,  and  that  the  six  issues  should 
have  been  submitted  to  the  Jury.  We  do  not 
80  understand  the  Issues  raised.  The  execu- 
tion of  the  bond  and  order  stand  admitted. 
The  bond  recites  the  fact  that  said  company 
entered  into  a  contract  with  sjild  city  to  con- 
struct and  furnish  the  materials  for  a  system 
of  waterworks  for  said  city  according  to  the 
plans  and  specifications  for  the  same  adopted 
by  said  city,  and  the  conditions  recited  in  the 
bond  are  that  the  obligators  sliall  pay  all  in- 
debtedness incurred  for  labor  and  material 
furnished  in  the  construction  of  said  water- 
works. The  order  reads  as  follows:  "City 
Treasurer,  Kinsley,  Kansas:  Please  pay  to 
Ripley  &  Bronson,  or  order,  $280.72,  account 
pipes,  hydrants,  etc.  D.  Mitchell  &  Co."  So 
far  as  the  first  and  third  allegatious  above 
mentioned  are  concerned,  they  relate  to  mat- 
ters of  defense,  and  must  be  specially  plead- 
ed, unices  the  pleadings  show  upon  their  fare 
that  the  cause  of  action  cannot  be  maintain- 
ed. "A  defendant  generally  has  no  right  tu 
rely  upon  any  defense  except  such  as  he  lias 
set  up  in  his  answer."  Bell  v.  Wright,  31 
Kan.  237,  1  Pac.  601.  A  general  denial  will 
not  raise  the  question  of  a  statutory  bar.  See 
Parker  v.  Berry,  12  Kan.  .351.  Where  the 
pleadings  do  not,  on  their  face,  show  that  the 
cause  or  the  relief  sought  is  liarred  by  the 
statutes  of  limitation,  said  statutes  niu  t  be 
specially  pleaded.  Chellls  v.  Coble,  37  Kan. 
538,  15  Pac.  505.  The  second  allegation  is  in- 
consistent with  the  recitals  In  the  bond;  and 
the  fourth,  fifth,  and  sixth  allegations  are  in- 
consistent with  the  order.  "Where  the  allega- 
tions in  an  answer  are  Inconsistent  with  ea<rli 
other,  the  defendant  Is  bound  by  tnose  against 
him."  I'.iercr  v.  Fretz.  .32  Kan.  .120.  4  Pac. 
284.  The  answer  dees  not  state  facts,  well 
pleaded,  sufficient  to  constitute  a  defense  to 
the  allegations  of  the  petition,  anil  tlie  court 
conwtly  refused  to  porniit  the  Introduction  of 
evidence  to  sustain  It. 

Tlie  only  other  (niostlon  to  be  considered  Is 
as  to  whetlier  tlie  court  erred  in  refusing  to 
permit  tlie  filing  of  the  amendment  to  the 
answer.  This  Is  a  matter  largely  within  the 
discretion  of  the  trial  court.  In  tills  case 
tlicre  was  no  such  an  abuse  of  discretion  as 
calls  for  a  reversal  by  this  court.  The  trial 
Judge  was  in  a  much  better  position  to  imiss 
upon  the  merits  of  the  application  to  amend 
than  we  are.  • 


Digitized  by 


Google 


EaiL) 


BANK  OF  TOPEKA  v.  NELSON". 


155 


For  the  reasons  aboTe  stated,  we  must  hold 
that  the  court  committed  no  error  In  Instruct- 
ing the  Jury  to  return  a  verdict  for  the  plaln- 
tinrs,  nor  In  OTerrullng  the  motion  for  a  new 
trial.  The  Judgment  of  the  district  court  Is 
affirmed. 

SCHOOXOVER,  J.,  concurs.  MILTON,  J., 
having  been  of  counsel,  not  participating. 


t3  Kan.App.  810) 

ATCHISON,  T.  &  S.  P.  R.  CO.  T,  CHENO- 

WETH  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    June  18,  1897.) 
Uemcrrek  to  Evidence— Assignment  or  Causb 
or  Actios. 

1.  Where  there  is  some  evidence  introduced 
tending  to  sustnin  each  material  allegatiou  of 
the  petition,  a  demurrer  to  the  evidence  should 
be  overruled,  and  such  evidence  is  properly  sub- 
mitted to  the  jury. 

2.  A  cause  of  action  arising  in  tort  is  not  as- 
xifniable,  and  the  fact  that  the  attempted  assign- 
uient  is  made  to  one  who  is  already  interested  in 
the  loss  does  not  take  it  out  of  the  rule. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Comanche  county; 
Francis  C.  Price,  Judge. 

Action  by  David  M.  Chenowetb  and  George 
Maxtcd  against  the  Atchison,  TopelLa  &  Santa 
F6  Railroad  Company.  Judgment  for  plain- 
tiffs, and  defendant  brings  error.     Modified. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Llttlefleld, 
for  plaintiff  In  error.  T.  G.  Chambers,  for  de- 
fendants In  error. 

DEXXISON,  P.  J.  This  action  was  brought 
in  the  district  court  of  Comanche  county,  Kan., 
by  David  M.  Chenoweth  and  George  Maxted, 
as  plaintiffs,  against  the  Atchison,  Topelsa  & 
Santa  F6  Railroad  Company,  as  defendant,  to 
n"cover  the  damages  alleged  to  have  been  sus- 
taine<l  by  them  by  reason  of  the  aKeged  de- 
.'truetion  of  80  tons  of  prairie  hay  belonging 
to  the  plaintiffs,  caused  by  a  fire  set  out  In  the 
ojieratlon  of  the  railroad  belonging  to  this 
plaintiff  In  error.  The  petition  alleges  and 
the  evidence  discloses  that  these  defendants 
In  error  and  one  Thomas  Burtnett  owned  joint- 
ly the  hay  destroyed,  and  that  Thomas  Burt- 
nett attempted  to  sell  and  assign  to  said  Cheno- 
wetb all  his  rights  and  claims  against  the  rail- 
road. The  plaintiff  In  error  contends  that  the 
court  erred  In  admitting  some  of  the  evidence 
of  J.  A.  Wright  and  A  M.  Meeley.  We  have 
carefully  examined  the  testimony  of  these  two 
witnesses,  and  find  that  no  material  eiTor  prej- 
udicial to  the  substantial  rights  of  the  plaintiff 
in  error  was  committed  by  the  court  in  Its 
rulings  upon  the  introduction  thereof.  The 
next  contention  is  that  the  court  erred  In  over- 
ruling the  demurrer  to  the  evidence.  It  Is 
claimed  that  there  was  no  evidence  that  the 
flte  which  cansed  the  damage  occnrred  in  the 
operation  of  the  road,  or  that  the  company,  by 
its  agents  or  servants,  set  out  the  fire.  A.  M. 
Meeley  testified  that  be  lived  about  a  mile  and 


a  half  east  of  Coldwater,  and  that  he  first  saw 
the  fire  from  his  house  in  the  morning,  between 
8  and  10  o'clock;  that  it  started  on  the  right 
of  way  of  the  Santa  F6  Railroad;  that  he  saw 
a  man  over  there,  and  afterwards  went  over, 
and  discovered  that  it  was  Mr.  Patterson,  the 
section  foreman;  that  he  (Meeley)  went  east 
of  where  the  fire  started  about  a  mile,  to  fight 
the  fire;  and  that  during  the  day,  while  he 
was  on  the  way  back  from  fighting  the  fire, 
Mr.  Patterson  told  him  he  set  it  out,  and  It 
got  away  from  him.  Meeley  farther  testifies 
that  the  fire  started  on  the  right  of  way  where 
Patterson  was  burning  fire  guards.  He  fur- 
ther testifies  that,  the  day  before  the  fire,  Mr. 
Patterson  came  to  him,  and  asked  him  to  help 
him  burn  fire  guards.  The  testimony  dis- 
closes that  the  hay  burned  was  some  10  miles 
from  where  the  fire  was  started,  and  that  it 
did  not  reach  it  until  3  or  4  o'clock  in  the 
afternoon.  There  was  certainly  some  evi- 
dence tending  to  show  that  the  admissions  of 
the  section  foreman  were  made  while  the  fire 
was  burning,  and  before  the  hay  was  con- 
sumed, and  that  the  fire  escaped  from  the  sec- 
tion foreman  while  he  was  engaged  in  burning 
fire  guards  upon  the  right  of  way  of  the  rail- 
road. This  was  properly  submitted  to  the  jury. 
It  Is  also  claimed  that  the  demurrer  to  the 
evidence  should  have  been  sustained,  because 
Burtnett  attempted  to  assign  a  cause  of  action 
arising  in  tort  to  Chenowetb.  It  is  argued  by 
the  defendant  in  error  that  the  assignment  to 
Chenowetb  was  proper,  because  he  was  al- 
ready interested  in  the  loss.  It  is  admitted 
that,  but  for  this  fact,  the  cause  of  action  is 
not  assignable.  The  fact  that  the  assignment 
is  attempted  to  be  made  to  one  interested  in 
the  loss  does  not  take  it  out  of  the  rule.  This, 
however,  will  not  necessitate  the  granting  of 
a  new  trial  in  this  case.  Chenowetb  and 
Maxted  may  maintain  the  action  to  recover  for 
their  share  of  the  loss,  and,  if  the  defendant 
had  objected  to  their  maintaining  the  suit,  the 
objectI(m  should  have  been  raised  upon  the 
question  of  a  defect  of  parties  plaintiff.  The 
jury  assessed  the  amount  of  damages  at  $421.- 
40.  The  interest  of  Burtnett  was  for  one-third 
of  this  amount,  and  should  not  have  been  In- 
cluded in  the  judgment.  The  judgment  of  the 
district  court  will  be  modified,  and  the  cause 
remanded,  with  instructions  to  deduct  one- 
third  of  $421.40  from  the  judgment.  The  c(»ts 
in  this  court  will  be  divided  equally  between 
the  parties  hereta     All  the  judges  concurring. 


(S8  Kan.  8U) 
BANK  OF  TOPEKA  v.  NELSON  et  al. 
(Supreme  Court  of  Kanias.     June  5,  1897.) 
Action  on  Note— BrimKN  or  Paoor— Bona  Pide 

PrRCB\SKU. 

1.  In  an  action  by  the  indorsee  of  ueffotiable 
notes  against  the  makers,  the  burden  was  on 
defendants  to  prove  the  a  Hoped  failure  of  consid- 
eration, and  the  alleged  fact  that  indorsee  was 
not  a  bona  fide  purchaser  and  holder  of  such 
notes. 

2.  A  condition,  as  between  maket  and  payee,- 
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tlint  cprtain  netcotiable  notes  sbuold  not  take 
i'lT<ft  until  c«rtniu  other  p«>rKoiis  had  sniiciuHl  tho 
smnc,  is  of  no  validitj'  as  against  a  bona  fide  pur- 
c-haKcr  ot  Kuch  notes. 

EiTor  from  district  court,  Pawnee  county; 
S.  W.  Vandlvert,  Judge. 

Action  by  the  Bank  of  Topeka  against  J.  A. 
Nelson  and  others.  From  a  judgment  In  fa- 
vor of  defendants,  plaintiff  brings  error.  Re- 
versed. 

"Wm.  Osmond  and  Quinton  &  Qulnton,  for 
plaintiff  In  error.  Fred  Dumont  Smith,  for 
defendants  In  en-or. 

PER  CURIAM.  Suit  was  brought  upon  ne- 
gotiable promissory  notes  executed  by  the  de- 
fendants in  wror  to  the  firm  of  E.  Bennett 
&  Son,  to  eTidcuce  and  secure  the  purchase 
price  of  a  breeding  horse.  The  notes  were 
indorsed  and  delivered  by  the  payees  to  the 
plaintiff  in  error.  The  defenses  were  that  the 
Indorsee  was  not  a  bona  fide  purchaser  and 
holder  of  such  notes,  and  that  the  indorse- 
ment of  such  notes  was  merely  colorable,  to 
avoid  the  defenses  to  the  same.  Such  de- 
fenses were  a  breach  of  warranty  in  the  sale 
of  the  horse,  and  also  that  the  notes  were  not 
to  take  effect  until  certain  other  i)er.«ons  had 
signed  the  same,  and  that  such  others  had 
not  affixed  their  signature  thereto.  Trial  to 
the  court.  Judgment  for  plaintiff  for  $(>5,  as 
against  all  defendants  except  Mr.  Clark,  and, 
aa  to  blm,  judgment  in  his  favor. 

The  burden  of  proof  rested  upon  the  defend- 
ants, and  the  evidence  shows  a  total  failure 
In  all  particulars  to  discharge  the  same.  The 
only  testimony  in  the  case  upon  the  subject 
of  purchase  and  ownership  of  the  notes  was 
that  they  had  been  sold.  Indorsed,  and  deliv- 
ered for  a  valuable  consideration,  before  ma- 
turity; and  the  only  evidence  upon  the  sub- 
ject of  warranty  was  that  a  written  guaranty 
was  given  with  the  horse,  but  the  witnesse.s 
had  never  read  the  same,  and  did  not  know 
its  terms.  No  delivery  of  a  negotiable  prom- 
issory note  can  be  made  to  the  jMiyeo  upon 
conditions  which  will  prevent  its  taking  ef- 
fect by  Indorsement  to  a  bona  fide  purchaser 
of  the  same.  Upon  what  possible  theory  this 
case  could  have  been  adjudged  in  favor  of  de- 
fendants we  are  at  a  loss  to  understand.  We 
have  been  favored  by  neither  brief  nor  oral 
argument  in  behalf  of  defendants  in  error, 
and  we  can  conceive  of  nothing  that  could  be 
said  in  support  of  the  judgment  of  the  court 
below,  and  such  judgment  will  be  reverse*!, 
and  a  new  trial  wdered. 


(«f)  Kan.  815) 
DAGENETT  et  al.  v.  BANK  OF  LOUIS- 
BURG. 

(Supreme  Court  of  Kansas.    June  5,  1887.) 

DivOBCB — Deckke— Alimony. 

Where,  by  a  decree  in  divorce,  certain  lands 

are  given  to  the  wife  "to  have  and  to  bold"  for 

her  separate  use,  "together  with  all  the  heredita- 

tnenta  and  apporteDauces  thereunto  belonging. 


and  all  the  farm  and  other  Implements  and  uten- 
sils tliereon,"  and  defendant  is  enjoined  fniin  in- 
terfering with  pliiintiff's  ownership  or  possesson, 
full  title  in  the  land  is  vested  iu  piaintiit. 

Error  from  dLstrlct  comt,  Miami  county; 
John  T.  Burrls,  Judge. 

Action  by  the  Bank  of  Loulsburg  against 
.'^irah  J.  Dagenett  and  others.  Judgmeut  for 
plaintiff.     Defendants  bring  error.    Affirmed. 

.John  W.  Peford  and  W.  A.  Deford,  for  plain- 
tiffs In  error.  W.  T.  Johnston,  for  defendant 
in  error. 

PER  CI'RI.VM.  Our  construction  of  the 
language  of  the  decree  of  divorce  is  adverse  to 
the  contention  of  the  plaintiffs  In  error.  Tlie 
language  u-sed  Is:  "That  the  said  plaintiff 
have  and  hold  for  her  separate  vrne  and  control, 
as  and  for  alimony  herein,  all  of  the  following 
lands:  *  •  ♦,  together  with  all  the  hen-di- 
taments  and  appurtenances  thereunto  belong- 
ing, and  all  the  farm  and  other  implements 
and  uuteiisUs  thei-eou.  •  •  *  and  that  the 
said  defendant  be  enjoined  from  Interfering 
with  or  dl.«tin-blng  the  .said  plaintiff  In  the  own- 
ership or  possession  of  said  described  real  es- 
tate or  personal  property."  We  tliink  the 
terms  of  the  decree  are  such  as  to  vest  full  ti- 
tle to  the  land  in  Sarah  J.  Dagenett.  The 
court  evidently  intended  that  she  should  have 
and  hold  the  land  Itself  for  her  separate  ase 
and  control,  not  merely  that  she  should  have 
the  use  of  It.  The  same  langtiage  refers  also 
to  the  personal  property.  It  could  hardly  be 
contended  that  It  was  the  puiiMise  of  the  court 
to  merely  give  her  the  use  of  farming  Imple- 
ments, household  goods,  <'attle,  horses,  and 
hogs,  or  that  it  was  intended  merely  to  give 
a  life  estate  in  them.  This  view  is  strength- 
ened by  the  words  following,  which  enjoin  the 
defendant  from  disturbing  the  plaintiff  In  the 
ownership  or  iwssession  of  said  real  and  per- 
sonal property.     The  judgment  is  affirmed. 


'a  Kan.  814) 
PERRIGO  V.  ALEXANDER. 
(Supreme  Court  of  Kansas.    June  5,  1807.) 
Appbal— Pabtiks. 
S.  is  a  necessary  party  to  an  appeal  by  L. 
from  a  judgment  for  plaintiff,  in  an  action  by- 
one  against  his  iiartner.  S.,  and  L.,  to  whom  S. 
had   executed  a  note  and  mortgage  in  tho  firm 
name,  to  have  them  canceled  as  fraudnlent. 

Error  from  district  court.  Chase  county;  Lu- 
clen  Earle,  Judge. 

Action  by  Isaac  Alexander  agahist  S.  F.  Per- 
rigo  and  another.  Judgment  for  plaintiff. 
Defendant  L.  E.  Perrlgo  appeals.     Dismissed. 

Madden  Bros.,  for  plaintiff  In  error.  John. 
V.  Sanders,  for  defendant  in  error. 

PER  CURIAM.  Isaac  Alexander,  who  was 
a  partner  of  S.  F'.  Perrlgo  In  the  mercantile 
business,  brought  an  action  against  Perrlgo 
and  his  mother,  alleging  that  his  partner, 
without  consideration,  executed  a  note  to  his 
mother  in  the  name  of  the  Ann  (or  |2,670,  and 
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at  the  same  time  executed  and  delivered  to 
his  mother  a  mortgage  on  the  entire  stock  of 
merchandise,  in  the  name  of  the  firm,  purport- 
ing to  secure  the  payment  of  the  note;  that 
the  note  and  mortgage  were  executed  In  pur- 
suance of  a  conspiracy  between  S.  F.  Perrigo 
and  his  mother,  L.  E.  Perrigo,  to  defraud  Al- 
exander, and  cheat  him  out  of  his  share  of  the 
a.s!;ets  of  the  firm,  leaving  him  all  the  debti<  of 
the  firm  to  pay;  and  that,  In  pursuance  of  this 
conspiracy,  and  after  the  execution  of  the 
mortgage,  S.  F.  Perrigo  placed  his  mother  in 
jiossesslou  of  all  the  goods  and  chattels  of  the 
firm  under  the  mortgage.  The  plaiutiflt,  Al- 
exander, aslced  to  have  the  transfer  of  the  note 
and  mortgage  enjoined,  that  they  be  decreed 
fraudulent  and  void,  and  be  delivered  up  for 
cancellation.  He  further  aslced  to  have  the 
lartnership  dissolved,  and  an  accounting  had 
between  the  partners.  Iv.  E.  Perrigo  answer- 
ed, alleging  that  the  firm  was  actually  indebt- 
ed to  her  in  the  amoimt  stated  In  the  note  and 
mortgage,  and  she  asked  Judgment  against  the 
firm  upon  the  note  and  for  foreclosure  of  the 
chattel  mortgage.  S.  F.  Perrigo  answered 
alleging  that  }he  note  and  mortgage  were  exe- 
cuted in  good  faith  to  secure  tlie  Indebtedness 
of  the  firm.  AMien  the  case  came  up  for  trial, 
the  matter  of  accounting  was  sent  to  a  ref- 
eree, and  the  remaining  issues  betn'een  the 
parties  were  submitted  to  the  court  and  a  Jury 
for  trial.  It  was  found  that  the  firm  was  not 
Indebted  to  L.  E.  Perrigo  when  the  note  and 
chattel  mortgage  were  given,  and  that  they 
were  without  consideration  and  void.  Judg- 
ment was  given  In  favor  of  the  plaintiff,  and 
L.  E.  Perrigo  brings  the  case  here  for  review, 
hut  fails  to  make  S.  F.  Perrigo  a  party.  As 
he  was  a  partner  In  the  firm  against  which  I/. 
13.  Perrigo  sought  to  establish  a  liability,  and 
a  party  to  the  note  and  mortgage  declared  to 
l)e  fraudulent  and  void,  and  decreed  to  be  can- 
celed, he  is  a  necessary  party  to  this  proceed- 
ing. Ills  almence  prevents  a  review  of  the 
rulings  upon  the  trial,  and  hence  the  proceed- 
ing must  be  dismissed. 

DOSTER,  a  J.,  not  sitting,  having  been  of 
coucseL 


(SSKan.  SH) 

AH-TWINE    GOOSLIN   et   al.  t.   LETSON 

et  al. 

(Snpreme  Court  of  Kansas.    June  6,  1807.) 

Appeai.— Review. 

Instructions  cannot  be  reviewed  where  the 

record  does  not  contain  all  the  evidence. 

Error  from  district  court.  Brown  county;  J. 
P.  Thompson,  Judge. 

Action  between  W.  W.  Letson  and  others 
and  Ah-Twine  Gooslln  and  others.  From  the 
Judgment,  Gooslln  and  others  appeal.  Affirmed. 

D.  C.  TiUotsou,  for  plaintiffs  in  error.  James 
Falloon,  for  defendants  In  error. 

PER  CURIAM.  This  case  ccHnes  to  us  up- 
on claims  of  error  in  the  rejection  of  evidence, 


the  giving  of  certain  Instructiona,  and  the  re- 
fusal of  requests  to  give  certain  instnictlon:! 
asked  l)y  plaintiff  in  error.  No  evidence  what- 
ever Ik  brouglit  along  with  the  record,  and  we 
cannot,  as  repeatedly  ruled  by  this  court,  re- 
view the  case  upon  claims  of  error  In  Instruc- 
tions or  otherwise,  which  Involve  a  con.sidcra- 
tion  of  the  facts  as  they  may  have  been  dl.s- 
dosed  by  the  evidence.  As  to  the  rejection  of 
the  oflTered  testimony,  the  witness  was  clearly 
Incompetent,  under  the  statute.  The  Judg- 
ment will  be  afiirmed. 


<58  Kan.  814) 
MISSOURI,  K.  &  T.  RY.  CO.  v.  WILLIAM- 
SON. 

(Supreme  Court  of  Kausas.    June  5,  1897.) 

Appbai.— IsscpnciEMT  Recobd. 

Where  the  only  questions  for  decision  arise 

on  the  evidence,  and  the  reconls  sliow  that   it 

does  not  contain  all  of  it,  the  judgment  will  \>e 

affirmed. 

Error  from  district  court,  Miami  county; 
John  T.  Burris,  Judge. 

Action  by  Marion  Williamson  against  tlie 
Missouri,  Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.  Affirmed. 

T.  N.  Sedgwick  and  Sperry  Baker,  for  plain- 
tiff In  error.  John  C.  Sheridan,  for  defend- 
ant in  error. 

PER  CURIAM.  The  only  material  ques- 
tions presented  for  decision  arise  upon  the  evi- 
dence, and,  to  determine  them,  all  the  evi- 
dence Is  required.  There  Is  a  statement  in  the 
record  that  it  contains  all  the  evidence  offered 
on  the  trial,  but  it  also  appears  that  a  blue- 
print map  of  the  railroad  track  and  depot 
grounds  where  the  injury  was  inflicted  was 
received  in  evidence,  and  is  not  Included  in 
the  record.  It  was  frequently  referral  to  by 
the  parties  and  their  witnesses,  and  cannot  be 
regarded  as  unimportant.  In  the  absence  of 
all  the  evidence,  the  questions  based  upon  its 
sufficiency  cannot  be  considered,  and  none  of 
the  otlier  questions  are  deemed  to  be  material. 
The  Judgment  of  the  district  court  will  be  af- 
firmed. 


(58  Kun.  81J) 
LEEPER  V.  POMEROT  et  al. 

(Supreme  Court  of  Kansas.    June  5,  1897.) 

Appkal— Parties. 
Where  a  complaint  alleged  a  joint  liability 
of  defendants  on  a  contract,  and  jndfcment  was 
entered  in  favor  of  ail  the  defendants,  it  can- 
not be  reviewed  where  certain  defendiuits  who 
appeared  and  took  part  in  the  trial  are  not 
made  parties  in  error. 

Error  from  district  court,  Jacicaon  county; 
Louis  A.  Meyers,  Judge. 

Action  by  C.  D.  I.«eper  against  J.  P.  Pome- 
roy  and  others.  Judgment  (or  defendants, 
and  plaintiff  brings  error.    Dismissed. 
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W.  P.  Guthrie,  for  plaintiff  In  error.  David 
Martin,  Hayden  &  Hayden,  H.  M.  Baldwin, 
and  Jackson  &  Jackson,  for  defendants  In  er- 
ror. 

PER  CURIAM.  We  are  of  the  opinion  that 
J.  T.  Dobell  and  J.  A.  G.  Sample  are  neces- 
sary parties  to  a  review  of  the  judgment  of 
the  district  court.  The  plaintiff's  claim  was 
against  all  the  defendants  named  In  the  peti- 
tion, as  partners.  It  was  an  action  alleging 
a  liability  on  contract,  not  in  any  sense  an  ac- 
tion for  a  tort.  The  liability,  If  existing,  arose 
because  the  defendants  had  engaged  in  a 
common  enterprise,  and  had  contracted  with 
the  plaintiff  to  perform  services  in  its  prose- 
cution, and  because  the  charter  under  which 
they  attempted  to  act  was  Insufficient  In  law 
to  shield  them  from  liability,  as  partners,  for 
the  full  amount  of  the  indebtedness  contract- 
ed. All  the  defendants,  Including  Dobell  and 
Sample,  were  charged  in  the  petition  with 
equal  and  Joint  liability.  At  the  beginning  of 
the  case-made.  It  recites  that  the  "cause  came 
on  for  trial  with  personal  service  upon,  and 
appearance  by,  all  of  said  named  defendants." 
After  conclusion  of  the  trial,  the  record  re- 
cites: "Thereupon  the  defendant  J.  P.  Pome- 
roy  separately  asked  the  court  to  instnict  the 
Jury  to  return  a  verdict  m  his  favor,  and  the 
defendants  other  than  Pomeroy,  for  tliem- 
selvcs,  made  like  requests;  and  thereupon  tlie 
court  Instructed  the  Jury,  in  writing,  to  bring 
in  a  verdict  for  the  defendants  generally; 
*  *  *  and  thereupon  said  jury,  under  said 
instructions  of  the  court,  brought  in  a  ver- 
dict generally  for  the  defendants,  and  against 
the  plaintiff." 

The  judgment  entered  was  In  favor  of  all 
tlie  appearing  defendants  against  the  plain- 
tiff. Taken  altogether,  It  must  be  held  that 
the  case-made  shows  that  Sample  and  Dobell 
appeared,  and  took  part  In  the  trial,  and 
asked  the  court  to  direct  a  verdict  In  their 
favor,  with  the  other  defendants,  and  that 
the  court  so  instnu'te<l,  and  the  jury  so  found. 
Their  presence  in  this  court  Is  necessaiy  to 
a  review  of  the  case;  not  because  their  inter- 
ests could  be  affected  by  any  order  this  court 
might  make  i-eversing  the  Judgment,  but  be- 
cause the  defendants  in  error  who  have  been 
duly  brought  into  this  court  are  entitled  to 
have  them  here.  The  verdict  In  the  district 
court  entitled  Sample  and  Dobell  to  a  Judg- 
ment, whether  we  construe  the  one  actually 
rendered  as  a  Judgment  in  their  favor  or  not. 
The  rights  of  the  parties  here  may  be  serlou.«- 
ly  prejudiced  by  a  reversal  of  tlie  judgment 
ao  to  them,  with  Sample  and  Dobell  released 
from  all  liability  either  to  the  plaintiff,  or  to 
contribution  to  such  defendants  as  might  be 
comi)elled  to  pay  a  partnerahip  debt.  The 
ca.so  In  this  court  should  be  the  same  case 
that  was  tried  in  the  district  court.  The  sug- 
gestion that  Sample  and  Dobell  are  insolvent 
is  not  entitled  to  consideration.  It  is  not 
shown  by  the  record,  and.  of  course,  is  not  to 
be  presumed,    Hyde  Park  Inv.  Co.  v.  First 


Nat.  Bank,  56  Kan.  49,  42  Pac.  321;  Eaton 
v.  Mendenhall  (Kan.  Sup.)  44  Pac.  683.  The 
petition  in  error  is  dismissed. 

(58  Kan.  SIS) 
In  re  TERRILIi. 
(Supreme  Court  of  Kansas.    June  5,  1897.) 
Habeas  Cohpos — Review. 

1.  Error  in  ovemiling  plea  of  former  jeopardy, 
or  in  the  matter  of  change  of  venue,  cannot  be 
considered  on  habeas  corpus. 

2.  To  permit  of  petitioner's  release  on  habeas 
corpus  ou  the  ground  thnt  the  crime  for  which 
he  was  convicted  was  committed  at  a  place 
which  did  not  permit  of  the  trial  court's  liaving 
jurisdiction,  such  fact  must  clearly  appear. 

Original  proceedings  In  hal)ea8  corpna  by  Ira 
X.  TcrriU.    Writ  denied. 

BucUner  &  Sons,  for  petitioner.  C.  A.  Gai- 
braith,  for  respondent 

PER  CURIAM.  Ira  N.  Terrill  was  prosecut- 
ed In  the  territorial  court  of  Oklahoma,  found 
guilty  of  murder,  and  imprisoned  in  the  Kan- 
!  sas  state  penitentiary.  By  a  proceeding  In 
I  habeas  corpus,  he  was  released  upon  the 
'  ground  that  he  was  tried  and  convicted  when 
I  the  court  was  without  authority  to  sit,  and 
I  that  the  Judgment  was  tlierefore  absolntely 
;  void.  In  re  Terrill,  32  Kan.  20,  34  Pac.  457. 
He  was  then  remanded  to  the  authorities  of 
Oklahoma  for  further  proceedings,  and  on  an- 
other trial  he  was  convicted  of  manslaughter, 
and  .sentenced  to  Imprisonment  in  the  Kansas 
state  jienitentiary  for  a  term  of  12  years.  No 
appeal  from  that  Judgment  was  taken,  but  he 
again  asks  to  be  released  on  a  writ  of  liabeas 
coriius,  upon  the  ground  tliat  the  offense  for 
which  he  was  convicted  was  committed  on  a 
reservation,  and  that  he  could  not  be  prosecut- 
ed therefor  In  any  other  than  a  court  of  the 
United  States.  The  place  of  the  commission 
of  the  crime  was  a  matter  for  the  considera- 
tion of  the  court  trying  him.  It  was  not  dear- 
ly sliown  by  the  evidence  in  this  proceeding 
that  the  offense  was  committed  on  a  reserva- 
tion. An  attempt  was  made  to  show  that  the 
offense  was  committed  upon  the  "goverament 
acre,"  which  was  reserved  from  settlement 
and  sale  by  executive  order  when  the  lands 
in  Oklahoma  were  o])ened  for  settlement  It 
seems  tiiat  the  government  retained  the  own- 
ership of  this  acre,  and  erected  a  land  office 
thereon;  but  our  attention  is  not  called  to  any 
act  of  congress,  or  to  anything  reserving  ex- 
clusive jurisdiction  to  the  courts  of  the  United 
States,  or  excepting  this  reservation  from  the 
operation  of  the  territorial  laws  and  the  Ju- 
risdiction of  the  ten-ltorial  courts.  Another 
ground  asserted  is  that  by  tlje  former  proceed- 
ing ho  had  been  placed  in  jeopardy,  and  could 
not  again  be  prosecuted;  iDut  tiiis  question,  as 
well  as  that  relating  to  the  change  of  venue 
of  which  he  complaln.s,  cannot  be  considered 
on  habeas  corpus.  If  errors  were  committed 
in  these  respects,  they  must  be  corrected  up 
on  appeal,  and,  as  no  appeal  was  taken,  the 
Judgment  of  the  court  became  llnal.  The  pe 
titioner  will  be  remanded,  ' 
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(U  Ku.  81B) 

McMTLLAN  T.  LEEDS. 
(Sapreme  Court  of  Xvniisas.     June  B,  1807.) 

LiMITATIO.NS— FaTMENT    OF    IKTEBEST— Pl-EADINO. 

1.  Payment  of  interest  by  the  principnl  maker 
on  the  note  of  himself  and  a  surety  does  not 
suspend  the  operation  of  the  statute  of  limita- 
tions in  favor  of  such  surety. 

2.  An  answer  acknowledging  the  execution  and 
delivery  of  a  certain  note,  wiihout  more,  does  not 
acknowledge  that  such  note  was  then  a  sub- 
nsting  otdigatioii. 

Error  from  district  court,  Franldln  county; 
A.  W.  Benson,  Judge. 

Action  by  George  W.  McMillan  against  A. 
Leeds  and  another.  From  a  judgment  in  fa- 
for  of  defendant  A.  Leeds,  plaintiff  brings 
error.    Affirmed. 

John  W.  Deford  and  W.  A.  Deford,  for 
plaintiff  in  error.  C.  A.  Smart  and  W.  S. 
Jeuks,  for  defendant  in  error. 

Pint  CURIAM.  This  was  an  action  npon 
a  promissory  note  executed  by  the  son  of  de- 
fendant in  error  ns  principal,  and  the  defend- 
ant In  error  himself  as  snrety.  A  number 
of  interest  payments  -were  made  by  tlie  son 
witliout  the  knowledge  or  by  the  direction  of 
the  surety.  About  seven  years  after  the  ma- 
turity of  the  note,  suit  was  instituted  upon 
it.  to  which  the  defendant  pleaded  the  stat- 
ute of  limitations.  There  Is  nothing  wliatev- 
er  in  the  case  to  distinguish  it  from  Steele  t. 
Souder,  20  Kan.  39,  and  it  must  therefore  be 
aiSrmed,  so  far  as  the  point  in  question  is 
concerned,  upon  tlic  authority  of  that  deci- 
sion. It  was  inRl.<ited,  however,  that  by  the 
very  terms  of  the  answer  the  defendant  ac- 
knowledged the  indebtedness.  By  no  reason- 
able construction  of  the  answer  can  this  claim 
be  maintained.  Such  answer  did  nothing 
more  than  acknowledge  the  execution  and  de- 
livery of  the  note,  not  that  it  was  then  a  stib- 
Bisting  obligation.  The  judgment  of  the  coui-t 
bdow  will  be  affirmed. 


9»  Kan.  81S) 

NATIONAL    BANK    OP    ST.    MARY'S    v. 

GILLE  HAKDWAUE  &  IRON  CO. 

et  al. 

(Sapreme  Court  of  Ivansns.     June  5,  1897.) 

Appkai,— Paktiks. 

Where  jndgment  was  rendered  In  favor  of 

.Vnefifiiirics  in  n  trust  ostntc  that  was  the  nub- 

ject  nf  litigation,  tlicy  are  necessary  parties  to 

■  review  of  the  nilinKs. 

Error  from  di.striet  court,  Pottawatomie 
county;   William  Tlmnipson.  Judjre. 

Action  by  tiie  Xaiioual  Uauk  of  St.  Mary's 
against  the  Gille  llanlwaro  &  Iron  Company 
and  otlwrs.  Judgmeut  for  defendants,  and 
plaintiff  brings  error.     Dismissed. 

R.  S.  Hick,  for  plaintiff  in  error.  Gutlirie  & 
Williams,  A.  Bergen,  Overinyer  &  Mulvane, 
George  &  Lowe,  and  J.  W.  Fitzgerald  &  Son, 
for  defendants  In  error. 


PER  CURIAM.  In  this  case  a  number  of  de- 
fendants in  whose  favor  judgment  was  render- 
ed by  the  trial  court,  and  who  were  beneficia- 
ries in  a  tnist  estate  that  was  the  subject  of  lit- 
igation, have  not  been  properly  brought  before 
tlie  cotirt  They  are  necessary  parties  to  s 
review  of  the  rulings  of  which  complaint  is 
made,  but  neither  the  case-made  nor  a  copy 
thereof  was  served  upon  them.  This  omi-ssiou 
defeats  tlie  jurisdiction  of  the  court,  and  pre- 
vents a  review  of  the  rulings  and  judgment. 
Hughes  T.  MiUer,  56  Kan.  1S3.  42  I'ac.  ms. 


(fiS  Kan.  815) 
BROWN  T,  EDGERTON. 
(Supreme  Court  of  Kansas.     Jiiue  5,  1807.) 
Railroads — Accioknt   at   Ckos^ing — Costkibc- 

TOItr   Nl!OLIOIiNC'E. 

Plaintiff  approached  defendant's  double 
track  at  a  street  crossing,  looked  KoiitU,  and  saw 
no  train,  and  crossed  the  first  track.  She  then 
stepped  l>ack  on  such  track  without  again  looking 
for  trains  thereon,  to  avoid  a  train  from  the 
north  on  tlie  other  track,  and  was  struck  by  a 
train  from  the  south,  which  was  moving  raiiidly, 
and  gave  no  signal.  The  view  towards  the  south 
was  somewhat  obstructed.  JJeJJ,  tliat  coiitrilju- 
tory  negligence  was  a  question  for  the  jury. 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   Almerln  GClett,  Judge  pro  tern. 

Action  by  Sarah  A.  Brown  against  J.  M,  Ed- 
gerton,  receiver  of  the  Interstate  Consolidated 
Rapid-Transit  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Re- 
versed. 

Edward  A.  Burnett,  E.  A.  Enright,  and  L.  F. 
Bird,  for  plaintiff  in  error.     Miller  &  Morris 
I  and  Pratt,  Dana  &  Black,  for  defendant  in  er- 
I  ror. 

PER  CURIAM.  Action  by  Sarah  A.  Brown 
against  the  receiver  of  the  defendant  railway 
;  company  to  recover  for  injuries  suffered  in  a 
collision  at  a  crossing  in  Kansas  City.  When 
the  plaintiff  had  presented  her  testimony,  the 
court  held  that  she  had  failed  to  show  a  right 
of  recovery,  and  took  the  case  from  the  jury. 
At  the  ix>Int  where  the  injury  occurred  the 
railway  runs  north  and  south  on  Sixth  street, 
and  Is  operated  with  locomotives  over  double 
tracks.  The  plaintiff  was  traveling  west  on 
State  street,  and  when  she  came  to  Sixth 
Bti-eet  she  says  she  looked  to  the  south,  but 
did  not  see  a  coming  train,  and,  having  lo.  ke^l 
and  listened  without  detecting  the  ttpprcaeh  of 
a  train,  she  started  to  cross  the  tracks.  When 
she  had  crossed  the  east  track,  and  was  about 
to  cross  the  west  one,  a  train  going  south  over 
the  west  track  came  up  stiddciily,  and  she 
Ktcpiied  back  on  the  east  track  to  allvw  the 
train  to  pass.  About  the  time  that  trat.n  pass- 
ed her  the  north-boimd  train  over  the  east 
track  approached  very  rapidly,  as  she  states, 
without  signal  or  warning.  She  states  that 
she  was  frightened  by  the  sudden  ni>i>i-oafh  of 
the  sotttii-hound  train,  and,  after  stppnin:; 
back,  did  not  look  again  for  a  north-luuind 
train,  and  was  not  aware  of  its  approach  until . 
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about  the  moment  sbe  was  struck  and  Injured. 
Tbere  Is  a  station  about  300  feet  south  of 
Sixth  street,  under  Minnesota  avenue,  In  what 
Is  called  the  "tunneL"  At  that  point  the  road 
runs  under  Minnesota  avenue,  and  on  each 
side  of  the  track  there  are  bigb  retaining  walls. 
Although  the  snn  was  shining,  the  covered 
tracks,  high  walls,  and  high  buildings  In  the 
Immediate  vicinity  tended  to  obscure  the  north- 
bound train.  Tbere  Is  testimony  tending  to 
show  negligence  on  tbe  part  of  the  railway 
company  In  falling  to  give  proper  warning  of 
the  approach  of  the  train,  and  some  testimony 
from  which  tbe  Jury  might  Infer  that  the  com- 
pany could,  by  the  exercise  of  ordinary  care, 
have  discovered  her  peril  in  time  to  have 
avoided  inflicting  the  injury.  It  seems  that 
the  coming  of  the  south-bound  train  diverted 
her  attention,  and  confused  her.  While  the 
testimony  strongly  tends  to  show  contributory 
negligence  on  ber  pert,  tbe  peculiar  iltuatioa 
and  tbe  surrounding  circumstances  are  such 
that  we  think  tbe  question  one  of  fact  for  the 
determination  of  a  jury,  and  that  tbe  rourt  err- 
ed In  holding  as  a  matter  of  law  that  tbe  testi- 
mony showed  ber  to  be  guilty  of  contributory 
negligence.  Tbe  judgment  will  be  reversed, 
and  tbe  cause  remanded  for  a  new  trial. 


(6t  Kan.  SSX) 

In  re  DA  Via 
(Supreme  Court  of  Kansas.    June  5,  1897.) 

liBOISLATIVB   COMMITTEKS— POWBKS— WlTNESSaS— 

Imprisoxmbnt. 

1.  The  committee  appointed  under  senate  con- 
current resolution  No.  26,  providing  for  a  commit- 
tee compoBed  of  two  senators  and  three  members 
of  the  house  of  representatives  to  investigate 
charges  of  bribery,  etc.,  has  power  to  sit  after  the 
adjournment  of  tbe  legislature  and  carry  on  the 
Investigation. 

2.  Chapter  132  of  the  Laws  of  1891  does  not 
confer  valid  power  on  investigating  committees 
appointed  by  tiie  senate  and  house  of  representa- 
tives to  imprison  witnesses  who  refuse  to  appear 
or  testify  before  such  committees. 

Doster,  C.  J.,  dissenting  from  second  proposi- 
tion of  syllabus. 

(Syllabus  by  tbe  Court.) 

ApplicatlMi  by  Thomas  C.  Davis  for  habeas 
corpus.  Writ  granted,  and  petitioner  dischar- 
ged. 

At  the  last  session  of  tbe  legislature  the  fol- 
lowing concurrent  resolution  was  passed  by 
botb  bouses,  as  senate  c(Hicurrent  resolution 
No.  26:  "Whereas,  certain  charges  of  bribery 
and  tbe  use  of  Improper  Influence  having  been 
made  from  time  to  time  for  tbe  purpose  of  in- 
fluencing tbe  members  of  tbe  bouse  of  repre- 
sentatives and  senators  to  vote  for  or  against 
certain  measures,  bills,  and  resolutions  pend- 
ing in  tbe  legislating  for  passage  at  the  pres- 
ent sesslmi:  and  whereas,  charges  of  this  na- 
ture have  been  made  by  reputable  citizens  of 
tbe  state  of  Kansas,  and  by  senators  on  tbe 
floor  of  the  senate,  and  the  said  charges  In- 
volve the  moral  standing  and  reputatl<»  of  all 
members  of  the  present  legislature:  There- 
tore  be  It  resolved  by  tbe  senate,  tbe  bouse 


concurring  therein,  that  a  committee  of  Atc, 
to  consist  of  three  members  of  tbe  house  of 
r^resentatives  and  two  members  of  the  sen- 
ate, to  be  appointed  by  the  speaker  of  tbe 
house  and  president  of  tbe  senate,  resi)ective- 
ly;  that  said  committee  have  power  to  appoint 
a  sergeant  at  arms,  cleric,  and  stenographer, 
to  send  for  persons  and  papers,  and  to  fully  In- 
vestigate all  chares  of  bribery,  attempted 
bribery,  or  other  Improper  conduct  In  connec- 
tion with  the  business  of  tbe  present  legisla- 
ture, or  any  ot  tbe  members  thereof,  by  any 
person,  firms,  or  corporations  whatsoever."  Tbe 
resolution  was  passed  by  the  senate  on  March 
2d,  and  by  the  house  on  March  3d.  In  pursu- 
ance of  said  resolution  the  president  of  the 
senate  appointed  senators  M.  A.  Housdiolder 
and  A.  S.  Cooke  as  members  of  the  committee 
on  tbe  part  of  the  senate,  and  tbe  speaker  of 
the  house  appointed  representatives  O.  O.  Ont- 
calt.  Lot  Ravenscraft,  and  F.  B.  Grimes  aa 
members  on  the  part  of  the  house.  On  tbe 
6tb  of  March  the  committee  met,  and  organ- 
ised by  electing  O.  O.  Outcalt  chairman,  and 
F.  B.  Grimes  secretary,  and  appointed  Frank 
R.  Forrest  sergeant  at  arms.  At  a  meeting  of 
tbe  committee  held  on  March  lOtb,  It  was  de- 
cided to  again  meet  on  April  6th  to  begin  tak- 
ing testimony  in  accordance  witb  the  resolu- 
tion. Tbe  legislature  adjourned  sine  die  on 
March  20th.  Tlie  committee  again  met  on  the 
6tb  of  April,  and  proceeded  to  take  testimony, 
adjourning  from  time  to  time  until  tbe  27th 
of  April,  when  tbe  petitioner,  Thomas  C.  Da- 
vis, who  had  been  duly  subpoenaed  to  testify 
as  a  witness,  and  who  had  testified  at  some 
length,  refused  to  answer  certain  questions 
pertaining  to  tbe  subject  of  the  invesUgation. 
A  warrant  was  thereupon  issued,  signed  h7 
four  of  the  members  of  the  committee,  direct- 
ed to  Frank  Forrest  as  sergeant  at  arms,  com- 
manding him  to  take  the  petitioner  into  bis 
custody,  and  imprison  him  until  he  should  con- 
sent to  answer  tbe  question  propounded.  On 
tbe  application  of  Davis  a  writ  of  habeas  cor- 
pus was  Issued,  and  he  was  brought  before 
the  court  t(x  inquiry  Into  the  legality  of  bla 
detention. 

David  Overmyer  and  D.  R.  HIte,  for  peti- 
tioner.    L.  C.  Boyle,  Atty.  Gen.,  for  the  State. 

ALLEN,  J.  (after  stating  the  facts).  Two 
principal  questions  are  presented  for  deter- 
mination. The  first  Is  whether  the  commit- 
tee appointed  under  senate  concurrent  resolu- 
tion No.  20  has  authority  to  act  after  the  ad- 
journment of  the  legislature.  The  second  Is 
whether  It  baa  power  to  Imprison  a  witness 
for  refusal  to  testify.  Tbe  general  rule  un- 
doubtedly Is  that  tbe  powers  of  committees 
of  legislative  bodies  cease  on  tbe  final  ad- 
journment of  tbe  body,  unless  express  provi- 
sion la  made  for  their  continuance.  But 
that  tbe  bouses  of  the  legislature  have  power 
to  confer  authority  on  a  committee  to  continue 
Its  labors  after  adjournment  is  not  question- 
ed.   Tbe  concurrent  resolution  under  wfalck 
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the  committee  olalmft  the  rlRht  to  act  con- 
tains no  direction  on  the  subject,  and,  U  the 
question  were  to  be  determined  solely  on  the 
rosolutlon  Itself,  It  would  follow  that  the  com- 
mittee Is  without  power  to  proceed.  But,  In 
the  act  making  appropriations  for  miscellane- 
ous purposes,  the  ninety-fifth  paragraph  reads 
as  follows:  "There  Is  hereby  appropriated 
f;{,000  to  pay  expenses  of  committee  officers, 
clerks.  stenogra])bers,  witnesses  and  other 
n«'cesaary  expenses  incurred  in  an  investiga- 
tion for  bribery  as  recited  in  senate  resolu- 
tion No.  26,  or  so  much  thereof  as  may  be  nec- 
essary: provided,  that  said  sum  shall  not  be 
arallable  If  criminal  prosecution  shall  be  In- 
stituted In  the  district  court  of  Shawnee  coun- 
ty on  or  before  May  15,  1807;  and  provided 
further,  that  said  investigation  shall  termi- 
nate when  said  sum  of  $3,(XH)  shall  be  ex- 
pended under  penalty  of  forfeiture  to  the 
state  treasury  of  the  whole  sum  herein  ap- 
propriated, and  no  part  of  this  sum  shall  be 
available  until  the  Investigation  shall  be  ter- 
minated and  the  aggregate  expense  submit- 
ted to  the  auditor  of  state  under  oath  of  the 
committee  of  Investigation;  no  mileage  shall 
be  paid  In  excess  of  five  cents  per  mile,  and 
the  auditor  of  state  is  hereby  authorized  to 
draw  his  warrants  upon  the  treasurer  of  state 
upon  properly  authenticated  and  detailed 
vouchers  for  the  purposies  above  named  In  ac- 
cordance with  the  conditions  hereinbefore 
Ktated  and  when  approved  by  the  chairman  of 
said  committee."  This  act  was  approved 
March  15th,  and  appears  as  chapter  11  of  the 
Laws  of  1897.  The  clause  quoted  lacks  much 
of  being  clear  or  explicit,  but  It  seems  to  con- 
template a  session  of  the  committee  after  the 
15th  of  May,  rather  than  before,  and  eviden- 
<-es  an  Intent  on  the  part  of  the  two  houses 
that  the  «-ommittee  should  sit  after  final  ad- 
journment. 

The  right  of  the  committee  to  proceed  with 
the  investigation  being  upheld,  the  second 
c|ucstlott.  namely,  as  to  the  power  of  the  com- 
mittee to  punish  a  witness  as  for  a  contempt 
In  refu.<«liig  to  answer,  remains  to  he  decided. 
It  is  not  contended  on  behalf  of  the  respond- 
ent timt  the  committee  is  a  court,  nw  that 
It  would  be  competent  for  the  legislature  to 
confer  on  any  other  otflelals  that  kind  of  ju- 
dicial power  which  the  constitution  says  shall 
be  conferred  on  courts.  But  the  contention 
is  that  some  Judicial  power  resides  In  the 
legislature,  and  that  some  Judicial  power  oth- 
er than  that  properly  appertaining  to  courts 
may  be  conferred  wherever  the  legislature.  In 
its  wisdom,  sees  fit.  It  Is  not  asserted  that 
the  constitution  does  not  make  a  valid  and 
effectual  division  of  the  powers  of  govern- 
ment, into  executive,  legislative,  and  judicial 
departments,  nor  Is  the  wisdom  of  such  a 
division  of  powers  questioned,  nor  has  there 
been  any  suggestion  in  the  brief  or  on  oral 
argument  that  such  a  division  Is  unreasonable 
or  Illogical.  It  has  been  generally.  If  not 
universally,  accepted  as  the  best  and  safest 
division  of  powers  yet  devised  by  man,  and 
4y  P.— U 


is  recognized  as  firmly  established  by  all  writ- 
ers on  the  constitution.  Story,  Const,  c.  7; 
Cooley,  Const.  Lim.  46.  The  essential  fea- 
tures of  the  arrangement  are  comprehended 
and  approved  by  all  classes  of  citizens.  The 
legislature  enacts  general  rules  for  the  guid- 
ance of  all  departments  of  the  government. 
It  levies  taxes  and  directs  the  expenditures  of 
the  money  raised  thereby,  but  it  executes  no 
law.  The  Judiciary  declares  the  law.  and  di- 
rects as  to  its  application  to  controversies  that 
arise.  It  expounds  and  makes  plain  that 
which  is  obscure  and  ambiguous,  so  far  as  It 
Is  able  to  do  so.  The  fundamental  law  em- 
bodied in  the  constitutiou  binds  all  depart- 
ments of  the  govetnment,  and  fixes  the  lim- 
its of  their  powers.  To  its  mandates  all  must 
I  yield  obedience,  for  It  Is  superior  to  any  and 
all  agencies  created  under  it.  It  is  the  war- 
rant of  authority  from  the  people  to  all  those 
placed  In  otficial  position,  and  exercising  the 
powers  It  delegates.  When  called  on  to  de- 
clare what  the  law  Is  In  a  case  i)ending.  it 
would  seem  to  need  no  argument  In  support 
i  of  the  proposition  that  the  constiiutlon  has 
I  force  and  authority  superior  to  any  legisla- 
tive enactment,  for  the  legislature  Itself  must 
look  to  the  constitution  for  its  authority  to 
act.  Wherever  there  is  a  clear  attempt  on 
;  the  part  of  the  legislature  to  transcend  the 
I  powers  intrusted  to  it  by  the  constitution,  the 
'  court.s  must  of  necessity  determine  and  de- 
cUire  that  the  fundamental  law  must  be  obey- 
ed, rather  than  the  unwarranted  act  of  the 
leslslature.  This  is  well  settltnl.  The  ex- 
ecutive department  of  the  government  Is  the 
active  force  that  gives  effect  to  the  laws  en- 
acted by  the  legislature,  and  to  the  decisions 
of  the  courts.  It,  like  the  other  departments, 
must  obey  first  of  all  the  fundamental  law. 
It  alone  Is  authorlze<l  to  employ  force,  and, 
when  duly  authorized  so  to  do,  to  selae  the 
person  or  the  property  of  the  citizen.  It  is 
against  tiie  abuse  of  executive  power  that 
the  citizen  most  needs  protection,  and  it  is 
here  that  the  courts  become  most  valuable, 
and  stand  as  guardians  of  the  people's  rights, 
requiring  every  official  who  deprives  a  citi- 
zen of  his  liberty  to  show  his  authority  un- 
der the  law  for  so  doing.  The  power  of  the 
courts  is  not  exercised  by  the  judicial  ottlcers 
In  nerson,  but  must  always  require  the  aid  of 
an  executive  officer.  Its  efficient  exercise  rests 
solely  on  the  authority  and  binding  force  giv- 
en to  the  decisions  of  the  courts  by  the  con- 
stitution and  the  general  consensus  of  public 
opinion. 

The  i)etitioner  is  restrained  of  his  llb«rt>'. 
He  asks  that  he  may  be  discharged  from  that 
restraint.  He  is  entitled  to  that  discharge  un- 
less the  respondent  can  show  lawful  author- 
ity for  his  restraint.  Bill  of  Rights.  tH  1,  1«. 
it  will  not  iM!  contended  for  a  moment  that  the 
legislature  lias  general  power  to  impri.<ion  cit<- 
zens,  or  that  any  one  may  impose  a  sentence 
of  Imprisonment  except  In  accordance  with 
due  process  of  law.  "Due  process  of  law," 
ordlnai-ily,  If  not  universally,  means  a  trial 
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and  conviction  In  a  court  of  Justice  in  accord- 
ance with  established  forms.  Executive  ofli- 
eers  may  not  seize  and  imprison  a  citizen  ex- 
cept In  the  prescribed  manner,  and  In  connec- 
tion with  the  due  administration  of  Justice  in 
the  courts.  The  only  exceptions  to  this  rale 
arise  from  the  exercise  by  the  houses  of  the 
legislature  of  certain  limited  functions,  Judi- 
cial In  their  nature,  and  expressly  confided  to 
them  by  the  constitution,  and  a  single  Implied 
power  to  protect  itself  in  the  discharge  of  Its 
legislative  functions  by  punishment  as  for  a 
contempt.  It  is  not  claimed,  however,  that  the 
petitioner  has  ever  been  brought  before  the 
bar  of  either  the  senate  or  house  of  repre- 
sentatives, and  declared  guilty  of  a  contempt 
of  the  body,  i)ut  the  warrant  of  commitment 
is  signed  by  four  of  the  five  memljers  of  the 
legislative  committee  appointed  under  the  con- 
current resolution  above  copied.  The  com- 
mitment is  therefore  not  for  a  contempt  of  a 
legislative  body,  declared  to  be  so  by  the  body 
Itself,  but  for  a  contempt  of  a  legislative  com- 
mittee, declared  to  be  so  by  tliat  committee. 
Is  this  an  attempted  exercise  of  Judicial  pow- 
er, or  of  legislative  power?  Counsel  for  re- 
spondent concedes  that  it  is  Judicial  power, 
but  insists  that  it  is  not  that  kind  of  Judicial 
power  mentioned  in  section  1  of  article  3  of 
the  constitution,  which  reads:  "The  Jjdiclal 
pow^er  of  this  state  shall  be  vested  in  a  su- 
preme court,  district  courts,  probate  court-;,  ju  •;- 
tlces  of  the  peace,  and  such  oilier  courts  iiif  ■- 
rior  to  the  supreme  court  as  mny  be  in-oi-Mol 
by  law,  and  all  courts  of  record  shall  liiivi-  n 
seal  to  be  used  In  the  authentication  of  all  pro- 
cess." It  is  not  claimed,  and  could  not  with 
reason  he  urged,  that  the  committee  which  is- 
sued this  wan«nt  Is  a  couit:  for,  under  tlie 
provision  of  the  constitution  Just  qtiotfd,  courts 
must  be  created  by  law.  Tills  committee  was 
not  created  by  a  law  passed  by  both  hou.scs 
of  the  legislature  in  accortlance  with  the  forms 
prescribed  in  the  constitution,  and  submitted 
to  the  governor  for  his  signature,  but  by  a 
mere  concurrent  resolution,  containing  no  en- 
acting clause,  not  read  on  separate  days,  as  a 
law  must  be,  not  ^ititled  as  the  constitution 
requires  a  law  to  be,  and  never  presented  to 
the  governor  for  his  approval.  The  act  relied 
on  as  conferring  authority  on  the  committee 
to  punish  as  for  a  contempt  Is  chapter  132  of 
the  Laws  of  1891,  section  1  of  which  reads  as 
follows:  "Any  committee  appointed  by  tlie 
senate  and  house  of  representatives  of  this 
state  to  investigate  the  conduct  of  any  ofticer, 
board,  committee,  or  department  of  state,  or 
any  other  matter,  shall  have  the  power  to  is- 
sue subpa-nas  in  the  name  of  the  state,  to 
compel  the  attend.ance  of  witnesses  from  any 
l>art  of  this  state,  the  production  of  any  Ijook 
or  papers,  and  generally  shall  have  the  same 
jMJwer  with  n»ference  to  procuring  testimony 
l)enring  upon  the  subject-matter  under  Investi- 
gation as  the  district  court  would  have  in  any 
case  on  trial  In  such  court."  This  act  does  not 
purport  to  create  tribimals  of  any  kind,  but 
to  confer  powers  cm  all  committees  thereafter 


appointed,  and  by  the  fourth  section  it  Is  ma  '.c 
to  apply  to  a  committee  appointed  b.v  tli' 
house  of  representatives  at  the  session  of  tin- 
legislature  at  which  the  act  was  passed.  T  i<- 
case  of  People  v.  Learned,  5  Hun,  620,  mu.h 
relied  on  by  counsel  for  respondent.  Is  very  dif- 
ferent In  Its  facts.  There  the  governor  had 
appointed  commissioners,  with  the  advice  and 
consent  of  the  senate,  to  investigate  the  affairs 
of  the  canal  of  the  state,  under  a  Joint  resolu- 
tion. After  the  appointment  of  the  commis- 
sioners, none  of  whom  were  members  of  the 
legislature,  an  act  of  the  legislature  was  pa&s- 
ed,  in  due  form,  which  appears  as  chapter  91 
of  the  Session  Laws  of  1875,  which.  In  ex- 
press terms,  confers  on  that  Identical  commis- 
sion, then  in  existence,  the  power  to  issue 
subpoenas,  and,  in  case  of  the  failure  of  a  wit- 
ness to  obey  a  subpcena,  to  issue  an  attach- 
ment to  the  sheriff,  requiring  him  to  attach  the 
body  of  the  witness  and  bring  him  before  the 
commission,  and  providing  for  like  proceeding 
thereuiion  as  if  such  commission  were  a  court 
of  ixH.'ord,  and  such  witness  had  been  duly  sub- 
IKunaed  to  attend  before  It  Although  the  com- 
mission in  tiiat  case  was  appointed  by  the 
governor  under  a  concurrent  resolution,  which 
the  court  held  was  customary  In  that  state, 
its  powers  were  conferred  by  a  special  law. 
regularly  enactetl  In  the  constitutional  man- 
ner, in  this  case  there  is  merely  a  committee 
of  tlie  legislature,  and  there  could  be  no  direct 
K'ffreucc  to  this  particular  committee  In  the 
law,  for  It  was  not  called  into  existence  until 
six  yt'iirs  after  tlie  passage  of  the  act  under 
which  the  iKJwer  to  commit  Is  claimed.  The 
powers  e.xorci.sed  by  the  New  York  commission 
were  directly  conferred  on  the  existing  cmd- 
niLsslon  by  a  law  duly  enacted.  We  see  no 
reason  why  Judicial  powers  might  not  be  con- 
ferred on  a  commission  already  In  existence, 
by  direct  legislative  enactment.  This  case 
Is  wholly  different.  The  legislative  committee 
conies  into  existence  by  force  of  a  mere  con- 
current resolution.  It  then  seeks  to  convert  It- 
self into  a  court  by  virtue  of  an  antecedent 
law,  which  did  not,  and  in  the  nature  of  things 
could  not,  attempt  to  create  this  committee  for 
any  purpose.  The  section  of  the  constitution 
above  quoted  requires  that  the  courts  them- 
selves be  provided  by  law.  Other  sections  of 
the  constitution  give  the  legislature  the  pow- 
er to  confer  Jurisdiction  on  the  courts  which 
are  created  In  accordance  with  the  provision  of 
tlie  constitution.  It  Is  no  more  comjietent  for 
the  legislature  to  delegate  the  jiower  to  make 
courts  to  one  or  both  houses  of  the  legislature 
than  it  is  to  so  delegate  the  power  to  fix  their 
Jurisdiction  and  authority.  In  each  case  tlie 
legislature  itself  must  act.  It  m.iy  create  the 
court  aud  define  Its  powers  by  a  single  act,  or 
It  may  create  the  court  by  one  act,  and  deline 
Its  powers  by  another  act  or  acts. 

Something  Is  said  with  reference  to  the  su- 
premacy of  the  legislature  unless  restricted 
by  express  constitutional  provision.  If  this 
supremacy  be  conce<led.  it  is  supremacy  in 
making  laws,  supremacy  In  the  exercise  of  leg- 
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Islative  functions.  Certainly  It  has  no  so- 
preme  executiTe  or  Judicial  power.  In  the  case 
of  In  re  Gunn,  SO  Kan.  155,  32  Pac.  470,  948, 
It  was  not  doubted  by  counsel  for  either  party, 
or  by  any  member  of  the  court,  that  the  court 
had  power  to  Inquire  into  the  legality  of 
Gnnn'g  restraint  The  divergence  of  (pinion 
in  that  case  was  as  to  the  scope  of  the  In- 
quiry. Tlie  commitment  was  by  the  house  of 
representatives  itself,  not  by  a  committee,  and 
It  was  treated  on  all  hands  as  settled  law 
that  the  house  might  punish  for  a  contempt  of 
Its  authority.  In  recent  cases  the  question  as 
to  the  power  of  the  legislature  to  authorize  of- 
ficers other  than  courts  to  punish  as  for  con- 
tempts, where  directly  conferred  in  explicit 
terms,  has  been  considered  and  denied.  In 
the  case  of  In  re  Sims,  54  Kan.  1,  3T  Pac.  135, 
It  was  held,  that  "paragraph  2543  of  the  Gen- 
eral Statutes  of  1889,  so  far  as  it  attempts  to 
confer  on  county  attorneys  the  power  to  com- 
mit witnesses  for  contempt  on  account  of  a 
refusal  to  be  sworn  or  testify,  as  provided  in 
this  section,  is  unconstitutional  and  void."  In 
the  recent  case  of  In  re  Huron,  48  Pac.  674, 
decided  by  this  court,  as  at  present  consti- 
tuted, on  April  10, 1897,  it  was  held  (Mr.  Jus- 
tice Johnston  dl.ssenting)  that  "a  notary  pub- 
lic lias  no  power  to  commit  a  witness  for  con- 
tempt, who,  having  been  duly  subpoenaed  be- 
fore him  for  that  purpose,  refuses  to  be  sworn 
or  to  give  his  deposition,  and  the  statute  pur- 
porting to  confer  such  power  upon  him  Is  In- 
valid." In  each  of  these  cases  the  statutes,  In 
express  terms,  conferred  the  power  which  was 
attempted  to  be  exercised.  This  court  held 
the  statutes  void,  and  the  legislature  powerless 
to  confer  on  persons  other  than  courts  Judicial 
power  to  imprison  as  for  a  contempt  of  their 
authority.  In  the  case  before  us,  although 
there  is  a  strong  Implication  of  a  purpose  to 
confer  authority  on  legislative  committees  to 
punish  as  for  contempt,  no  explicit  authority 
is  given.  The  language  used  Is  that  they 
shall  have  power  to  issue  subpceuas  to  compel 
the  attoidance  of  witnesses,  the  production  of 
books  and  papers,  and  generally  have  the 
same  power  with  reference  to  procuring  testi- 
mony as  the  district  court  would  have  in  a 
case  on  trial  In  such  court.  It  may  well  be 
held  that  witnesses  are  bound  to  obey  sub- 
pceuas Issued  by  the  committee,  and  to  tes- 
tify, equally  as  if  they  were  required  to  at- 
tend and  testify  I>efore  a  district  court,  yet 
it  does  not  necessarily  follow  that  the  leglsla- 
tore  has  conferred  authority  on  the  committee 
to  punish.  Extension  of  the  power  to  punish 
Is  not  to  be  Inferred,  but  must  be  clearly  ex- 
pressed. It  is  hdd  that  the  sole  power  of  the 
federal  courts  to  punish  for  contempt  is  de- 
rived from  the  statute.  Works,  Jur.  499,  and 
cases  cited.  That  a  proceeding  to  punish  as 
for  a  contempt  is  essentially  criminal  in 
character  is  not  only  settled  by  a  long  line  of 
decisions  in  this  state  (In  re  Sims,  supra,  and 
cases  there  cited),  but  Is  almost,  if  not  quite, 
nniversoiiy  recognized  (4  Enc.  PI.  &  Prac. 
766k  and  cases  cited).    Under  the  cases  cited. 


It  is  clear  that  the  committee  which  Issued  the 
warrant  in  this  case  was  never  invested  by 
act  of  the  legislature  with  the  powers  of  a 
court,  and  that  an  attempt  to  repose  Judicial 
power  in  a  committee  of  the  legislature,  as 
such,  must  be  ineffectual.  The  claim  that  a 
judgment  of  imprisonment  as  for  a  contempt 
is  not  an  exercise  of  Judicial  power  is  sntU- 
ciently  answered  by  the  proposition  that  it  is 
essentially  a  punishment  for  an  offense  against 
the  public.  That  legislative  bodies  have  the 
power  to  enforce  obedience  to  their  rules  of 
order,  and  to  compel  witnesses  to  give  testi- 
mony upon  matters  calling  for  legislative  ac- 
tion, though  sometimes  questioned,  is  well 
established,  and  should  be  regarded  as  the 
settled  law.  Story,  Const.  §  846  et  seq. ;  Cooley, 
Const.  Idm.  (6th  Ed.)  158  et  seq.;  Anderson 
V.  Dunn,  6  Wheat  204;  In  re  Falvey,  7  Wis. 
630;  Bx  parte  McCarthy,  29  Cal.  395;  Cush. 
Law  &  Prac.  Leg.  Assem.  §  655;  In  re  Gunn, 
50  Kan.  155,  82  Pac.  470,  948.  The  power  to 
punish  as  for  a  contempt  resides  In  the  houses 
separately,  and  while  a  refusal  to  testify  be- 
fore a  committee  duly  appointed  Is  a  contempt 
of  the  house  appoluting  such  committee,  and 
may  be  by  It  punished  as  such,  the  com- 
mittee has  no  Implied  iwwer  to  punish,  and 
can  only  report  the  conduct  of  the  offending 
party  to  the  bouse  for  its  action.  Cooley, 
Const  Um.  161.  The  power  to  punish  as  for 
a  contempt  Is  not  expressly  given  to  the  houses 
of  the  legislature  by  the  constitution,  but  is 
taken  by  Implication,  because  necessary  to 
the  independence  and  integrity  of  these  bodies. 
The  limits  of  the  power  so  Implied  are  not 
clearly  marked.  They  arise  from  necessity, 
and  cannot  extend  beyond  the  Umlts  of  neces- 
sity. 2  Bish.  Cr.  Law,  g  250.  The  extent  of 
the  punishment  to  be  Inflicted,  while  resting 
in  the  legislative  body  imposing  It,  has  never 
been  held  to  extend  beyond  fine  and  imprison- 
ment; and,  where  imprisonment  is  imposed,  it 
has  always  been  held  to  terminate  with  the 
session  of  the  legislature.  Anderson  v.  Dunn, 
supra;  Story,  Const,  i  849.  The  power  to  im- 
prison the  citizen  is  not  to  be  lightly  Implied. 
Generally  speaking,  authority  for  Its  exercise 
must  be  conferred  In  clear  terms.  That  the 
legislature  may  confer  on  courts  the  i)ower  to 
imprison  for  an  offense  against  the  law  Is 
undoubted.  It  is  also  clear  that  the  refusal 
of  a  witness  to  testify  before  a  leg;lslatlve  com- 
mittee may  be  made  an  offense  punishable  by 
fine  and  Imprisonment.  Chapman  v.  U.  S.,  5 
D.  a  App.  122;  In  re  Chapman,  17  Sup.  Ct. 
677.  It  cannot  be  said  tliat  the  act  of  1891 
creates,  or  attempts  to  create,  courts  of  any 
kind.  Nor  does  it  attempt  to  confer  powers 
on  courts  to  be  thereafter  established.  Its 
terms  clearly  contemplate  that  the  powera 
mentioned  are  intended  to  be  conferred  on 
committees  of  the  houses  of  the  legislature  as 
arms  of  the  legislative  dei)artment  of  the  gov- 
ernment, and  not  as  parts  of  the  Judicial  sys- 
tem. May  the  legislature  confer  on  a  commit- 
tee the  power  to  punish  recusant  witnesses, 
not  Judicially,  but  as  a  branch  at  the  teglsla- 
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tive  department  of  the  government?  The 
claim  that  it  might  do  so  would  be  indeed  a 
novel  one.  The  houses  of  the  legli-lature  are 
vested  with  the  lawmaking  power  of  the  state. 
The  constitution  expressly  authorizes  the  legis- 
lature to  confer  on  tribunals  transacting  the 
county  business  of  the  several  counties  powers 
of  local  legislation,  and  also  to  make  provision 
by  general  law  for  the  organization  of  cities, 
towns,  and  villages,  and  to  restrict  their  pow- 
ers. Aside  from  the  special  cases  in  which 
legislative  powers  are  expressly  allowed  to  be 
delegated,  the  legislature  itself  must  exercise 
the  legislative  functions.  Its  power  to  punish 
for  contempt  of  Its  authority  comes  as  an  in- 
cident to  its  powers  of  legislation.  Neither 
the  senate  nor  the  house  can  delegate  to  a 
committee  any  legislative  power.  It  may  use 
committees  to  collect  Information,  and  aid  it 
In  many  waj-s,  but  the  power  of  final  action 
and  decision  rests  with  tlie  house.  The  lim- 
its of  the  power  of  a  legislative  body  to  pun- 
ish for  contempts  are  not  to  be  determined 
absolutely  by  it.  It  was  held  by  the  supreme 
court  of  the  United  States  In  the  case  of  Kil- 
bourn  v.  Thompson,  103  U.  S.  108,  that  the 
power  of  the  house  of  representatives  to  force 
witnesses  to  testify  with  reference  to  a  par- 
ticular matter,  and  to  commit  for  disobedience 
of  Its  orders,  was  subject  to  review  by  the 
court,  and  that,  where  an  attempt  was  made 
to  Investigate  a  matter  merely  of  private  con- 
cern, the  house  had  no  power  to  compel  a  wit- 
ness to  testify.  It  is  said  in  the  syllabus  of 
the  case  of  Interstate  Commerce  Commission 
V.  Brimson,  ICH  U.  S.  447,  14  Sup.  Ct.  1123, 
that:  "The  inquiry  whether  a  witness  before 
the  commission  is  bound  to  answer  a  par- 
ticular question  propounded  to  him,  or  to  pro- 
duce books,  papers,  etc.,  in  his  possession,  and 
called  for  by  tiiat  body,  is  one  that  cannot  be 
committed  to  a  subordinate  administrative  or 
executive  tribunal  for  final  determination. 
Such  a  body  could  not,  under  our  system  of 
government,  and  consistently  with  due  process 
of  law,  be  invested  with  authority  to  compel 
obedience  to  its  orders  by  a  Judgment  of  fine 
or  imprisonment." 

To  hold  that  a  committee  of  the  legislature 
may  be  given  unrestricted  power  to  punish 
for  contempts  is  equivalent  to  saying  that 
the  committee,  which  Is  a  mere  branch  and 
arm  of  the  lawmaking  body,  may  exercise 
greater  power  than  the  house  itself  possess- 
ed. After  the  adjournment  of  the  legislature 
the  senate  and  bouse  of  representatives  be- 
came dormant.  Their  i>owers  have  utterly 
ceased  for  the  time  being,  and  those  of  the 
house  of  representatives  are  completely  at 
an  end,  unless  the  governor  sees  fit  to  con- 
vene them  in  extra  session.  The  members 
of  the  bouse,  of  their  own  volition,  cannot 
again  convene.  The  house  can  neither  take 
further  legislative  action,  nor  exercise  any 
function  whatever.  While  the  terms  of  sen- 
ators extend  past  another  regular  session  of 
the  legislature,  the  senate  has  no  more  pow- 
er, until  asaia  regularly  convened,  than  the 


house.  But  the  committee,  if  authorized  to 
sit  In  vacation,  may  adjourn  from  time  to 
time.  The  resolution  under  which  this  com- 
mittee was  appointed  contains  no  limitation 
on  the  time  during  which  the  committee  i» 
authorized  to  act,  nor  does  it,  in  terms,  pro- 
vide for  any  reiwrt  or  final  action  of  any 
kind  on  the  part  of  the  committee.  It  would 
seem  that  such  a  committee,  if  authorized  to 
commit  to  prison,  would  have  power  to  con- 
tinue the  imprisonment  for  an  indefinite  pe- 
riod, until  it  might  finally  dissolve,  or  the 
terms  of  ofiice  of  Its  members  expire.  The 
active  powers  of  the  house  of  representatives 
ceased  on  the  20th  of  March.  It  cannot  be 
that  the  house,  the  authority  of  which  to 
imprison  ceased  on  the  20th  of  March,  might, 
merely  by  the  appointment  of  a  committee, 
perpetuate  in  that  committee  power  to  Im- 
prison until  another  legislature  should  be 
chosen.  This  would  be  a  delegation  by  the 
house  to  a  committee  of  powers  which  the 
house  does  not  possess.  As  an  incident  to  Its 
legislative  functions,  the  power  to  punish  for 
contempt  ceased  with  the  cessation  of  the 
legislative  powers  of  the  house,  and  a  mere 
arm  extended  for  the  purirase  of  gathering 
Information  certainly  cannot  hold  that  pow- 
er after  it  has  ceased  to  exist  in  the  body 
itself.  The  conclusions  reached  are  that 
while  the  committee  may  lawfully  sit  and 
take  testimony,  and  while  it  is  a  contempt 
of  the  houses  of  the  legislature  for  a  witness 
to  refuse  to  answer  proper  questions  pro- 
pounded by  the  committee,  which  might  be 
punished  by  the  senate  or  house  of  repre- 
sentatives In  case  the  legislature  should  be 
convened  In  special  session,  the  act  of  1891 
is  insutfiolent  to  confer  on  the  committee  the 
power  to  Imprison  a  witness  for  refusal  to 
answer  questions.  The  petitioner  wiU  be 
discharged. 

JOHNSTON,  J.,  concurring  in  the  second 
proposition  of  the  syllabus,  and  in  the  order 
discharging  the  petitioner. 

DOSTER,  C.  J.  I  dissent  from  the  order 
discharging  the  petitioner,  and  dissent  from 
all  that  has  been  said  by  Mr.  Justice  AL- 
liEN,  In  his  opinion,  denying  the  power  of 
the  legislative  copimlttee  to  vindicate  itself 
by  an  order  of  commitment.  The  prisoner's 
contention  in  this  case  constitutes  a  striking 
instance  of  the  latter-day  teudency  to  mini- 
mize the  power  of  the  legislative  branch  of 
the  government,  and  extend  and  magnify 
that  of  the  Judiciary.  It  has  become  the 
fashion,  as  It  were,  for  persons  unwilling  t» 
subject  themselves  to  the  wholesome  provi- 
sions of  legislative  authority  to  rush  to  the 
courts  with  a  plea  of  persecution,  and,  in  tti» 
name  of  some  theory  of  popular  right,  de- 
mand immunity  from  the  restraint  imposed. 
So  frequently  have  the  Judges  yielded  to  the 
importunities  of  this  class,  that  the  fact  of 
this  being  a  government  of  delegated  legis- 
lative power  is  becoming  obscured  In  Ui» 
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popular  mind,  and  Its  place  usurped  by  a 
fancy— nebulous  and  indistinct,  but  fast  out- 
lining and  shaping  itself— that  the  Judiciary 
Is  the  final  and  supreme  authority,  sitting  in 
censorship  and  correction  over  the  other 
branches  of  government.  "Government  by 
Injunction,"  and  "government  by  habeas  cor- 
pus," and  "government  by  the  courts"  are 
really  losing  those  contemptuous  and  pro- 
testing significations  with  which  the  terms 
were  first  used,  and  are  rapidly  passing  Into 
accepted  theories  of  municipal  sovereignty, 
tillie  an  infection,  which,  through  laclc  of 
preventive  measures,  may  develop  into  a 
type  of  permanent,  constitutional  disease, 
the  virus  of  this  heresy  has  so  inoculated  the 
body  politic  as  to  endanger  the  very  life  of 
the  organic  political  system.  Even  in  this 
state,  only  four  years  ago,  a  majority  of  the 
judges  of  this  court  gravely  assumed  tlie 
right  to  compose  a  legislative  dispute  as  to 
who  were  qualified  to  sit  as  members  of  one 
of  the  houses;  and  this  not  upon  any  theory 
of  constitutional  Interpretation,  but  by  the 
might  of  forces  drawn  out  of  that  vast  and 
cavernous  reservoir  of  authority  called  "ju- 
dicial power."  Later,  a  probate  judge  of  one 
of  the  counties  of  the  state  swelled  out  the  In- 
consequence of  his  office  to  a  point  of  contact 
vrith  the  supreme  executive  head  of  the  state, 
and  actually  had  the  temerity  to  issue  an  or- 
der restraining  the  governor,  as  commander 
In  chief,  from  mustering  a  militia  company 
out  of  the  service;  and  this  court,  instead  of 
resting  Its  denial  of  his  right  to  do  so  upon 
the  clear  ground  of  distinction  between  the 
co-ordinate  branches  of  government  and 
their  independence  one  of  another,  as  it 
should  have  done,  degraded  the  question  into 
one  of  mere  statutory  construction  and  ofil- 
clal  practice.  Instances  of  which  the  above 
are  characteristic  are  constantly  o<'curring  In 
both  state  and  fe<loral  courts,  and  In  my 
judgment  an  imperative  duty  rests  upon  the 
judl<'Iary  to  disavow  in  emphatic  terms  the 
extravagant  measure  of  authority  so  fre- 
quently ascribed  to  it. 

It  Is  now  too  late,  for  any  effective  pur- 
pose, to  deny  the  right  of  the  courts  to  sit  In 
Judgment  upon  acts  of  the  legislature.  Ac- 
cumulated precedent  has  established  such 
right  beyond  the  question  of  one,  or  even 
many,  judges.  If,  however.  It  were  an  open 
Jnqulrj",  1  should  have  no  hesitation  In  deny- 
ing the  existence  of  the  jurisdiction  assumed. 
No  close  student  of  the  structure,  history, 
and  philosophy  of  the  government  but  will 
agree  that  the  exercise  of  such  power  was 
not  within  the  design  of  the  framers  of  either 
state  or  federal  constitutions.  The  question 
whether  such  power  should  be  conferred  by 
express  provision  was  debated  In  the  consti- 
tutional CG.iventlon  of  1787.  Propositions  to 
confer  It  were  repeatedly  brought  forward, 
and  as  often  put  aside  without  decision.  Fi- 
nally the  one  Introduced  by  Mr.  Madison  was 
put  to  a  vote,  and  received  the  approval  of 
Delaware,    Maryland,    and    Virginia,    only; 


Mr.  Dickinson,  during  the  course  of  the  de- 
bate, epitomizing  the  objection  to  the  sciieme 
In  the  pithy  observation  that  "the  justiciary 
of  Aragou  became  by  degrees  the  lawgiv- 
er." It  never  thereafter,  during  the  sessions 
of  the  convention,  became  a  subject  of  discus- 
sion. 2  Bancroft,  Hist.  Const,  c.  10.  In  the 
early  days  of  the  republic  an  assumption  by 
the  courts  of  the  right  to  Invalidate  acts  of 
the  legislature  was  bitterly  resented.  The 
judges  of  Bhode  Island  and  Ohio  were  Im- 
peached for  so  doing,  and  those  of  Virginia 
resigned  under  a  storm  of  censure  on  account 
of  like  conduct.  Not  until  the  decision  of  the 
supreme  court  of  the  United  States  In  Mar- 
bury  V.  Madison,  1  Cranch,  137,  did  the  con- 
troversy over  the  disputed  question  begin  to 
abate;  but  Chief  Jtistlce  Marshall  who  In  that 
case  aflirmed  the  existence  of  the  power,  had 
some  years  previously,  as  counsel  in  the  case 
of  Ware  v.  Ilylton,  3  DaU.  211,  declaied: 
"The  legislative  autliority  of  any  country  can 
only  be  restrained  by  Its  own  municipal  con- 
stitution. This  is  a  principle  that  springs 
from  the  very  nature  of  society.  And  the  ju- 
dicial authority  can  have  no  right  to  question 
the  validity  of  a  law  unless  such  a  Juri.sdic- 
tlon  Is  expressly  given  by  the  constitution." 
Tliat  such  jurisdiction  Is  expressly  given  by 
the  federal  constitution,  or  by  the  constitu- 
tions of  the  states  generally,  will  hardly  be 
asserted.  Jurisdiction,  however,  like  "appe- 
tite, grows  by  what  It  feeds  upon."  One  as- 
sumption of  power  by  the  courts  has  but  giv- 
en courage  and  capacity  for  another,  until, 
from  a  liesltating,  apologetic  refusal  to  effec- 
tuate legislative  acts  clearly  violative  of  con- 
stitutional right,  we  have  grown  to  arrogate 
the  prerogative  of  controlling  executive  acts, 
settling  questions  of  legislative  membership, 
condemning  forms  of  legislative  procedure, 
enjoining  the  enforcement  of  legislative  pro- 
visions, marking  out  the  scope  and  policy  of 
legislative  inquiries,  and  generally  of  direct- 
ing the  plan  and  supervising  the  machinery 
of  political  government.  So  far  as  I  am  con- 
cerned, I  shall  refuse  to  join  In  any  assmnp- 
tion  of  constitutional  jurisdiction  beyond 
those  boundaries  which  are  already  defined 
and  defended  by  impregnable  walls  of  prece- 
dent, and  yielded  over  as  undisputed  ground. 
The  first  and  principal  act  of  municipal 
control  is  the  making  of  laws.  Leaving  out 
of  view  for  the  moment  the  people  In  tlieir 
primary  capacity  as  the  fotmtain  of  authori- 
ty, and  looking  only  at  the  source  from  which 
It  directly  and  proximately  proceeds,  It  Is  In- 
evitably pei'celved  that  power  resides  alone 
In  the  legislative  body,  and,  furthermore,  that 
In  a  natural  sense  it  Is  the  only  tribunal  to 
which  primary  power  has  been  or  can  be  con- 
fided. As  a  depositary  of  delegated  authori- 
ty, the  legislature  Is  the  only  logical  and  nec- 
essary provision  of  nature  In  Its  bearing  up<Hi 
the  government  of  men.  All  other  powers 
are  of  secondary  delegation  from  It.  Gov- 
ernors and  judges  are  but  creatures  of  legis- 
lative fashioning,  and  executioners  of  legls- 
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latlve  will.    In  a  social  economy,  determined 
upon  principles  of  natural  law,  there  is  no 
provision  for  executive  or  Judicial  oflBce.     It 
Is  only  because  municipal  law  cannot  be  made 
self-executing,  only  because  the  subjects  of 
municipal  law  do  not  always  yield  that  ready 
obedience  necessary  to  an  orderly  social  state, 
that  the  legislative  will  must  needs  create  an 
agency  for  its  vindication;   and  this  is  all  it 
does  create,  and  these  are  all  the  powers  that 
do  exist,— legislative  and  executive.    Among 
the  divisions  of  government,  analytically  con- 
sidered, there  Is  no  such  thing  as  jndiclal 
power.    What  we  call  by  that  name  Is  a  func- 
tion of  executive  power  merely.     It  has  been 
customary    to    consider    government    under 
three  distinct  general  heads,— the  legislative, 
the  executive,  and  the  judicial.     But,  If  we 
permit  our  Judgment  to  act  unincumbered  by 
the  habit  of  multiplied  terms,  we  can  perceive 
no  more  than  two  divisions  of  ])ower  of  which  I 
civil  government  is  composed,  namely,  that  of  I 
legislating  or  enacting  laws,  and  that  of  exe-  { 
cuting  or  administering  them.     Everything, 
therefore,  appertaining  to  civil  government,  | 
•classes  itself  under  one  or  other  of  these  two  ] 
divisions.     So  far  as  regards  the  execution  j 
of  laws,  that  which  is  called  the  "Judicial  ' 
power"  Is  strictly  and  properly  the  executive 
power  of  every  country.     It  Is  that  power  to  I 
which  every  individual  has  an  appeal,  and  i 
which    causes    the    laws    to    be    executed. 
Palne's  Rights  of  Man,  pt.  2,  c.  4.     Courts  | 
are   but    Instrumentalities   of   the   executive  ^ 
power.     Kxcept  ns  arbitrarily  ci-eatod,  they 
constitute  no  separate  department  of  the  po-  , 
lltical  state;   and  the  work  of  defining  the 
law.  In  the  process  and  to  the  end  of  Its  exe-  i 
cutlon,  Is  as  much  the  exercise  of  executive  . 
power  as  the  delivery  of  the  blow  with  the  i 
fashionetl  and  completed  instrument  l)y  the 
executive  arm,  and  in  vindication  of  the  ex-  i 
ecutlve  right.     In  the  domain  of  municipal 
law,  as  In  everything  else,  we  may  subdivide 
and  classify  and   Invent  names  for  things, 
we  may  enlarge  or  restrict  powers,  but  we  1 
can  no  more  change  the  essential  attributes  | 
of  the  parts  of  government  than  we  can  make 
over  or  give  new  direction  to  the  elements  of 
physical  nature.     Let  It  be  understootl  that 
the  binding  force  of  the  divisions  of  power 
made  by  tlie  constitution  Is  recognized.     At- 
tention Is  only  called  to  the  essential  nature 
of  the  power,  as  it  existed  before  and  lies 
back  of  tlie  artificial  classification  made,  for 
the  purpose  of  aiding  to  a  construction  of  its 
terms.     I  do  not  believe  It  was  the  Intention 
of  the  masters  of  political  science  who  framed 
and  set  In  motion  the  machinery  of  this  gov- 
ernment to  di-sregard  the  fundamental  char- 
acter of  legislative  and  executive  powers,  and 
of  Judicial  power,  so  called,  and  Invert  the 
order  of  nature  by  elevating  the  agent  above 
the  principal,  the  creature  above  the  creator, 
and  magnify  a  mere  function  of  one  of  the 
parts  of  the  system  into  the  life  and  domi- 
nance of  the  system  Itself. 
We  are  not  left,  however,  to  the  necessity  of 


reasoning  upon  questions  of  fundamental  prin- 
ciple to  determine  the  case  In  fa&nd.  What 
was  above  said  Is  only  to  indicate  the  base  out 
of  which  grows  the  deep-seated  aversion  I 
have  to  attempts  by  the  courts  at  the  nuUlfl- 
cation  of  the  popular  will  as  expressed  by  the 
representative  assembly.  It  is  no  Jastificatlon 
of  such  attempts  that  much  of  legislative  ac- 
tion Is  awkward,  stupid,  extravagant,  useless, 
or  positively  corrupt  and  vicious.  We  are  in- 
vested with  no  power  of  correction  of  the  ed- 
ucation, manners,  or  morals  of  the  legi.«Iative 
branch.  The  people.  In  their  sovereign  ca- 
pacity, have  conferred  upon  that  branch  legis- 
lative power,  and  whatever  that  is  it  may  free- 
ly exercise.  What  is  legislative  power?  Pri- 
marily and  principally,  it  Is  the  i)Ower  to  de- 
clare rules  of  action  for  the  government  of  the 
constituency,  and  Incidentally  to  acquire  In- 
formation necessary  to  the  discharge  of  Its  du- 
ties, and  to  adopt  and  enforce  rules  of  pro- 
cedure In  the  conduct  of  Its  business.  How 
and  when  may  this  power  be  exercised?  Mar- 
shall, In  Ware  v.  llylton,  supra,  said:  "The 
legislative  authority  of  any  country  can  only 
be  restrained  by  its  own  municipal  constitu- 
tion. This  Is  a  principle  that  springs  frum  the 
very  nature  of  society."  Multiplied  decisions 
of  courts  and  sjiyiugs  of  Jurists  nii;;ht  be  quot- 
ed to  the  same  import.  All  of  them  affirm 
that  legislative  power  is  supreme,  except  a.s 
limited  by  the  orgitnlc  law.  How  may  It  be 
thus  limited  by  such  law?  There  Is  not  a 
claim  In  Aniorlcan  Jurl.'ipnideuce  that  it  can  be 
otlierwlse  limited  tlian  by  express  prohibition, 
grants  to  other  co-ordinate  branches,  rest-rva- 
tlons  to  the  iM>oplc  tlu'inselves,  and  necessarj' 
Impllcnitlons  flowing  from  such  prohibitlou. 
grants,  and  reservations.  Has  the  exercise  of 
the  acts  of  wJiich  tlie  petitlcmer  complains 
l)een  expressly  prolilliltod  by  tlie  constitution? 
Such  Is  not  claimed  to  bo  the  case.  Has  It 
been  grante<l  to  another  department?  Nei- 
ther is  .such  claimed  to  be  the  case.  Has  It 
been  reserved  to  the  people  themselves?  Nor 
is  such  claimed  to  be  the  case.  What,  then. 
Is  the  prohibition,  grant,  or  reser\'ation  from 
which  the  implication  of  lack  of  power  Is  de- 
rived ? 

In  the  writing  of  tlie  majority  of  the  court 
there  is  an  emphasis  of  assertion  tliat  the 
power  to  Imprison  is  Judicial  in  its  nature; 
tliat  it  is  uot  to  be  llgliti.v  iiupiied,  but  mu-st 
exist  in  <'oncrete  and  deliued  exi)ressiun.  No 
attempt,  however,  is  made  to  yioiut  out  the 
siieclfic  constitutional  provi.slon  which,  through 
its  implications,  limits  the  general  grant  of 
legislative  iwwer  from  authorizing  huprison- 
ment  in  this  or  any  other  like  class  of  cases. 
It  may  well  lie  conceded  that  the  statutory 
enactment  under  which  a  power  to  imi>rison  is 
derived  should  l>e  expressed  in  ixisitive  and 
imamltlguous  terms.  We  are  concerned,  how- 
ever, with  no  question  of  statutory  constnic- 
tlon,  but  with  one  of  existence  of  constitution- 
al power.  From  the  gcnend  grant  of  legisla- 
tive power  proceeds  tlie  right  to  enact  statutes 
for  the  iuiprisonnient  of  all  classes  of  offend- 
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era.  The  very  authority  which  courts  have 
to  Impriiion  for  contenipt  proceeds  from  It  In 
most  cases,  and  can  be  traced  to  no  other 
source.  What,  I  ask  again,  is  that  consti- 
tutional provision  whlcli,  through  its  necessary 
iuiplicatlous,  restricts  this  legislative  power 
from  authorizing  imprisonment  in  one  case 
while  conferring  It  in  another?  The  grava- 
men of  Mr.  Justice  ALLEN'S  decision  Is  that 
the  witness  cannot  be  punished  as  for  a  con- 
tempt of  legislative  authority,  because  the 
legislature  is  not  in  session,  and  therefore  does 
not  exist  as  an  object  of  contempt,  and  that 
the  statute  of  1801,  wbtch  as.sumes  to  vest 
legislative  committees  sitting  beyond  the  leg- 
islative session  with  power  to  punish  for  con- 
tempt, is  ineffectual,  as  being  an  attempted 
delegation  of  legislative  power.  This  view  is 
preilioated  on  the  assumption  that  upon  the 
dose  of  a  legislative  session  the  power  to  per- 
form all  acts  legislative  in  character  ceases; 
that  no  power  which  the  legislature,  sitting  as 
a  joint  body,  or  which  either  house,  sitting 
>eparately,  is  qualified  to  perform,  can  there- 
after be  exercised  In  its  or  their  behalf;  that 
is,  to  quote  the  language  of  the  opinion, 
which  to  me  is  quite  indefinite,  "no  power  of 
fiual  action  and  decision"  can  be  so  perfonucd. 
I  understand  the  right  of  a  legislative  body  to 
order  an  investigation,  through  an  appropriate 
committee,  into  matters  legislative  In  charac- 
ter, at  a  time  beyond  the  legislative  session,  to 
be  conceded,  but  understand  the  power  of  the 
legislature  to  put  anj'  effective  moans  hi  the 
liauds  of  such  committee  to  attain  the  desired 
end  to  be  denied;  that  is,  a  legislatiu-e  may 
investigate  at  such  time,  and  by  such  commit- 
tee, if  the  subjects  of  investigation  shall  be 
pleosetl  to  allow  the  inquisition.  In  other 
words,  the  tribunal  may  be  duly  ordered  and 
organized;  it  may  sit,  if  riotous  disturbers  will 
loierate  its  sessions;  It  may  subpa'ua  witness- 
es, if  its  offlc-ers  choose  to  serve  its  process; 
and  it  may  hear  testimony,  if  such  witnesses 
dioosc  to  attend;  but  it  can  command  obedi- 
i.'nce  from  no  one  in  its  efforts  to  discharge  Its 
iii'.st.  and  is  entitled  to  no  respect  In  Its  char- 
acter as  an  official  body.  The  Illustrations  thus 
given  of  the  claimed  impotence  of  such  com- 
mittee are  not  borrowetl  from  the  field  of  ex- 
tremes. They  state  the  exact  view  of  the 
majority  of  the  court.  This  novel  doctrine, 
ve  are  told.  Is  extracted  out  of  the  pilnciplc 
tljit  legislative  power  cannot  be  delegated; 
that,  while  either  house  may  punish  for  con- 
tempt, it  cannot  authorize  its  committees  In- 
trusted with  the  performance  of  Its  business 
to  do  so.  Tlie  Iiiiibllity  of  a  legislative  body 
to  abdicate  the  duty  Imposed  upon  it,  of  mak- 
ing laws  (that  is,  general  rules  of  action  for 
the  govenimont  of  tlie  constituency),  and  to 
impose  such  duty  uimju  another  body  or  tri- 
bunal, or  to  relegate  it  back  to  the  peoi:le,  is 
«>nc-eded.  so  far  as  the  refu.«al  of  Judicial  au- 
thority to  ."auction  such  action  is  concerned, 
and  It  Is  not  necessary  here  to  dls<-uss  the 
fundamental  houikIucss  of  such  doctrine.  I 
know,  however,  of  no  autliti-lties  which  have 


gone  further,  or  stated  the  doctrine  In  broad-, 
er  terms  than  to  simply  say  that  tlie  legLsln- 
ture  cannot  delegate  Its  power  to  make  laws. 
The  legislature  neither  must  nor  can  transfer 
the  power  of  making  laws  to  anybody  else,  or 
place  it  anywhere  but  where  the  people  have. 
Locke,  Civ.  Gov.  §  142.  One  of  the  settled 
maxims  in  constitutional  law  is  that  tlie  power 
conferred  upon  the  legislature  to  nuke  laws 
cannot  be  delegated  by  that  department  to 
any  other  body  or  authority.  Cooley,  Const. 
Lim.  (6tb  Ed.)  137.  It  Is  a  general  principle 
of  constitutional  law  that  the  power  conferred 
upon  the  legislature  by  the  constitution  to 
niake  laws  cannot  be  delegated  by  that  body 
to  any  other  person  or  authorltj*.  Black, 
Const.  Law,  §  105.  The  doctrine  that  legis- 
lative power  cannot  be  delegated  has  never 
been  Invoked  to  nullify  acts  In  abdication  of 
legislative  sovereignty,  save  In  the  case  of  at- 
tempts to  transfer  to  another  the  right  to  en- 
act laws.  To  the  majority  of  this  court,  how- 
ever, belongs  the  bold  distinction  of  applying 
it  to  the  defeat  of  the  legislative  will  in  Its 
endeavor  to  procure  information  concerning 
matters  vital  to  the  integrity  of  tlie  legislative 
branch,  and  to  the  interests  and  honor  of  the 
state.  It  Is  not  necessary  for  me  to  assert 
that  the  Incidental  legislative  authority  to  pun- 
ish for  contenipt  may  be  delegated  to  another 
trlbimal,  and  exercised  by  it  as  legislative  pow- 
er. It  is  sufficient  for  my  purpose  to  point 
out  the  fact  that  the  rule  invoked  in  this 
case  is  the  rule  that  the  iwwer  to  moke  laws 
cannot  be  delegated,  and  that  heretofore  no 
court  has  applied  It  further  than  as  thus  stat- 
ed. 

But  I  assert  that  the  power  conferred  by 
the  concurrent  resolution  in  question,  in  con- 
nection with  the  statute  of  18!>1,  is  Judicial  in 
its  miture,  and  may  be  rightfully  exercised 
because  of  such  fact.  The  recent  decisions 
in  Re  Huron,  supra,  and  in  Re  Sims,  51  Kan. 
1,  37  Pac.  135,  are  not  in  point  against  such 
view.  In  tlie  Huron  Case  it  Is  held  that  a 
notary  public  could  not  receive  a  grant  of  pow- 
er to  punish  for  contempt,  but  such  decision 
was  rested  upon  the  ground  that  a  notary's 
office  was  not  Judicial  In  its  nature,  and  that 
a  notary  public  was  not  a  "court,"  in  the 
sense  In  wliich  that  term  is  used  In  the  con- 
stitution, which  allows  the  creation  of  "courts 
Inferior  to  the  supreme  court";  that,  except 
when  a  tribunal  is  created  which  rises  to  the 
dignity  and  is  Invested  with  the  character  of 
a  court,  the  high  judicial  prerogative  of  Im- 
prisoning for  contempt  caimot  be  exercised; 
that  the  Judicial  power  to  punish  for  con- 
tempt cannot  be  vested  as  a  mere  incident  to 
dii(it>s  purely  executive  or  ministerial.  The 
f-ame  view  Influenced  the  decision  In  Re  Sims, 
supra,  with  the  added  consideration  that  the 
power  there  sought  to  be  conferred  was  in- 
torbleuded  with  the  incomiiatible  functions  of 
an  executive  office.  The  ca&e  before  us  now 
Is  entirely  different.  Here  a  coiu:t  Is  created, 
In  the  fullest  sense  of  the  term.  There  is  not 
an  element  lackUig  in  it,  so  far  as  orgaulza- 
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tlon  and  subject-matter  of  Jurisdiction  are 
concerned.  A  tribunal  Is  designated,  to  he 
composed  of  five  persons;  authority  Is  given 
to  appoint  an  officer  to  serve  process,  with  a 
stenographer  to  note  and  transcribe  testimony, 
and  a  clerk  to  make  and  preserve  a  record  ot 
proceedings.  A  subject-matter  of  Inquiry  Is 
likewise  stated  and  defined.  That  subject- 
matter  Is  of  vital  public  concern.  The  very  or- 
ganization and  object  of  this  tribunal  Implies 
a  power  to  proceed  In  Its  labors  according  to 
formal  and  deliberative  rules;  to  hear  evi- 
dence; to  determine  the  competency  of  wit- 
nesses, the  admissibility  of  testimony,  togeth- 
er with  Its  weight  and  credibility;  and  to  re- 
l)ort  Its  findings  and  Judgment.  True,  there 
is  no  special  direction  to  the  committee  to 
make  a  report,  but  that  is  necessarily  Implied 
from  the  purpose  of  Its  appointment  and  Its 
lK)wer  to  sit.  The  power  to  "investigate" 
carries  with  It  the  power  to  publish  the  result 
of  the  Investigation.  Nor  Is  the  failure  to 
designate  some  one  to  whom  the  report  is  to 
he  made  fatal  to  the  power  to  proceed  under 
the  resolution  and  law.  A  daim  of  such  char- 
acter was  argued  at  brief  length  upon  the 
hearing,  and  Is  faintly  sliadowed  forth  In  the 
opinion  of  the  majority  of  the  court,  but  I  do 
not  understand  It  to  be  made  even  in  part  a 
determining  feature  of  the  case.  However, 
without  troubling  myself  to  find  a  specific  de- 
iwsitary  for  such  report,  I  apprehend  one  can 
l)e  found  among  tlie  many  legal  custodians 
of  public  documents  and  records.  But,  if  It 
were  otherwise.  I  deny  the  right  of  this  court 
to  invalidate  the  resolution  In  question  because 
no  olHcer  or  tribunal  is  designated  as  the  dc- 
positai-y  of  the  committee's  report.  That  the 
legislature  ought  to  have  manifested  a  speciBc 
and  sensible  design,  by,  in  terms,  directing 
the  making  and  filing  of  a  report,  may  be 
conceded,  but  to  rest  a  claim  of  constitutional 
Invalidity  of  Its  action  upon  its  failure  to  give 
such  direction  would  be  a  most  unwarranted 
extension  of  Judicial  prerogative.  I  assert  It 
to  be  entirely  competent  for  the  legislature  to 
direct  an  Investigation  Into  a  matter  of  public 
concern,  solely  for  public  Information,  and 
with  no  other  object  in  view  than  the  dissem- 
ination of  such  information  through  the  pub- 
lic prints. 

Wltliout  elaborating  further,  I  only  care  to 
say  that  the  precise  question  here  Involved, 
as  I  view  It,  was  determined  by  the  supreme 
court  of  New  York  in  the  case  of  People  v. 
lieamed,  5  Hun,  626.  The  syllabus  to  that 
<-!ise  read  as  follows: 

"In  March,  187.5.  a  commission  was  created, 
by  concurrent  resolution  of  senate  and  assem- 
bly, to  Investigate  the  affairs  of  the  canals  of 
this  state.  Upon  the  hearing  of  an  applica- 
tion for  the  discharge  of  a  person  committed 
by  the  commission  for  contempt  In  refusing 
to  produce  before  It  certain  books  and  pa- 
pers. It  was  Insisted  that  such  a  commis- 
sion could  only  be  created  by  bill  enacted  by 
both  branches  of  the  legislature,  and  signed 
by   the  governor.    Held,   that  there  was  no 


clause  in  the  constitution  expressly  prohibit- 
ing the  creation  of  a  commission  by  concur- 
rent resolution;  and  that,  when  not  expressly 
prohibited,  the  legislative  iwwer  was  unre- 
stricted and  unlimited. 

"The  act  (Laws  1875,  c  91)  provided  that, 
in  case  of  the  refusal  of  a  witness  to  obey  the 
subpoena,  he  should  be  brought  before  the 
commission  by  attachment,  and  that  the 
like  proceeding  shall  hereupon  be  bad  as  if 
such  connnisslon  was  a  court  of  record,  and 
such  witness  had  lieen  duly  subpoenaed  to  at- 
tend before  It.'  Held:  (1)  That  the  act  was 
not  in  conflict  with  the  constitutional  provi- 
sion declaring  that  no  person  shall  be  depriv- 
ed of  life,  liberty,  or  property  without  due 
process  of  law;  (2)  that  the  act  was  not  in 
conflict  with  section  17  of  article  3  of  amend- 
ed constitution,  providing  that  no  act  shall  be 
passed  which  shall  enact  that  any  existing 
law  shall  be  deemed  a  t>art  of,  or  applicable 
to,  the  said  act,  except  by  Inserting  it  there- 
in; (3)  that  the  said  commission  was  empow- 
ered to  Issue  subpoenas  to  enforce  the  attend- 
ance of  witnesses,  and  to  comi)el  the  produc- 
tion of  books  and  papers,  and  to  adjudge  any 
person  willfidly  refusing  to  produce  such 
books  and  papers  guilty  of  contempt,  and  com- 
mit him  therefor." 

The  statements  of  law  thus  made  are  satis- 
factory to  me,  and.  I  think,  should  control 
the  decision  In  this  case.  But  It  is  said  that 
the  case  cited  dlffei-s  In  a  material  respect 
from  the  one  under  consideration.  That  dif- 
ference, we  are  told,  consists  In  the  fact  that 
while  in  both  c.ises  tlio  committee  was  ap- 
l>ointed  under  legislative  resolution,  and  not 
l)y  stattito,  yet  In  New  York  the  power  to  com- 
mit for  contempt  was  conferred  by  special  act 
passed  at  tiic  same  session,  and  applying  to 
such  committee  alone,  while  with  us  the 
power  Is  conferred  by  a  general  law  passed 
some  years  ago,  and  applying  to  all  commit- 
tees then  or  thereafter  to  be  appointed.  In 
other  words,  the  exercise  of  the  power  Is  made 
to  depend  upon  whetiicr  the  act  in  question  is 
special  or  general.  The  legislature  may  em- 
power one  committee,  but  not  more  than  one. 
It  may  empower  such  committee  as  may  be 
appointed  at  the  same  session,  but  none  to 
be  thereafter  appointed.  I  do  not  unfairly 
state  the  reasoning  of  the  majority  of  the 
court  In  Its  effort  to  distinguish  the  two  cases. 
I  h.ave  but  reduced  It  to  Its  final  analysis.  If 
tiie  essential  soundness  of  the  decision  In  Peo- 
ple V.  Learned  be  not  denied,— and  I  do  not 
understand  that  it  Is,— It  applies  to  this  case. 
There  is  absolutely  no  difference  between  it 
and  tlie  present  case,  either  in  point  of  fact 
or  principle. 

But  it  is  urged  against  the  view  taken  of 
the  Judicial  nature  of  the  powers  conferred 
upon  the  committee  that  it  cannot  be  regarded 
as  a  court,  because,  under  the  constitution, 
"courts"  can  only  be  "provided  by  law"  (that 
is,  by  bill,  with  title,  enacting  clause,  formal 
enactment,  and  executive  approval),  whereas 
this  committee  was  authorized  by  resolution 
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ouly.  Tbe  attempt  to  draw  tbis  distinction  is 
a  shifting  of  the  real  ground  of  contention. 
The  qaestton  is  not  how  tbe  members  of  the 
committee  may  be  designated,  nor  how  the 
sobject-matter  of  their  inquiry  may  lie  pointed 
out  to  them,  but  in  wtiat  manner  the  judicial 
power  to  Issue  compulsory  process,  and  to 
compel  the  giving  of  testimony,  may  be  con- 
ferred. That  the  legislature  is  powerless  to 
confer  upon  one  of  its  committees,  by  formal 
statutory  enactment,  the  judicial  authority  to 
summon  witnesses  and  punish  for  contempt, 
simply  because  it  had  not,  by  another  formal 
statutory  enactment,  authorized  the  appoint- 
ment of  such  committee,  is  reflninj:;  upon 
tbe  constitutional  powers  of  that  body  to  a 
high  degree  indeed.  But  this  committee  or 
wurt  was  "provided  by  law";  that  is,  its 
powers  were  provided  by  law,  and  that  Is 
wliat  the  constitution  means.  That  the  ap- 
pointment of  committees  such  as  the  one  in 
question,  and  the  designation  of  a  subject- 
uiatter  of  inquiry,  by  concurrent  resolution, 
is  an  appropriate  and  constitutional  exercise 
of  power,  is  not  denied;  in  fact,  is  conceded, 
as  I  understand.  So  far  so  good.  The 
"court,"  then,  was  "provided  by  law,"  as  to 
composition  and  subject-matter  of  jurisdic- 
tion. XothlDK,  therefore,  remained  to  be  done 
but  to  confer  upon  it  the  high  judicial  pre- 
rogative of  compelling  obedience  to  its  orders. 
That  was  done  in  the  very  way  required  by 
the  majority  of  this  court.  It  was  done  by 
"law,"  using  the  term  in  its  narrow  and  most 
technical  sense.  It  was  done  by  the  statute 
of  ISUl,— «n  enactment  possessing  all  the  req 
nisltes  of  constitutional  formaUty.  But  In  a 
broader  sense  tlian  this  the  "court"  in  ques- 
tion was  "provided  by  law."  The  legislature 
by  the  act  of  1891  declared  that  such  legisla- 
tive Investigating  committees  as  might  there- 
after be  appointed  should  possess  the  judicial 
power  to  issue  compulsory  process  and  pun- 
ish for  contempt.  It  declared  that,  when 
such  committees  were  appointed,  they  should 
be  courts.  It  validated  their  existence  in 
advance  of  their  creation.  It  in  fact  author- 
ized their  appointment,  and  made  ready  to 
tli<^  hands  the  machinery  of  judicial  power 
when  they  should  be  called  into  being.  It 
therefore  provided  them  by  law.  There  is,  in 
my  Judgment,  no  merit  in  the  petitioner's  con- 
tention; and  he  ought  to  be  remanded  into 
castody,  and  be  dealt  with  for  iiis  contempt 
of  the  committee's  order. 


SWEENEY  V.  lUUL.    (So.  1.-193.) 

(Supreme  Court  of  Nevada.    June  22,  1897.) 

Elections— Bai  lo  •  s. 

A  ballot  mnrked  with  a  cross  opposite  the 
names  of  candidiitcs  for  officers  of  a  township 
other  than  that  iu  which  the  ballot  is  cast  is  in- 
TcJid. 

On  petition  for  rehearing.     Denied. 
For  former  report,  see  48  Pac.  1030, 


MASSEY,  J.  The  appellant  urges  that  a 
rehearing  be  granted  In  this  action  for  the 
reason  that  this  court  has  assumed  that  there 
are  only  two  civil  townships  In  Eureka  coun- 
ty, when  in  fact  there  are  fotu",  and  that.  In 
the  coimt  made  by  this  court,  ballots  were 
coimted  for  respondent  upon  which  crosses 
were  made  opposite  the  names  of  wrong 
township  officers,  other  than  those  Indicated 
in  the  optaion.  The  record  In  the  case  fails 
to  disclose  other  townships  than  Eureka  and 
Palisade.  The  ballots  in  all  the  precincts 
have  printed  thereon  the  names  of  the  town- 
ship officers  for  Eureka  and  Palisade  town- 
ships only.  If  It  is,  then,  a  fact  that  there 
are  two  other  townships,  to  wit,  Ruby  Hill 
township  and  Beowawe  township,  then  the 
count  made  by  this  coiu^  of  the  conteste:! 
ballots  should  be  slightly  changed.  This  court 
counted  for  the  appellant  ballots  cast  In  Ruby 
HiU  precinct,  marked  Exhibits  VN,  NN,  TT, 
RR,  and  I*P,  each  of  which  ballots  was  mark- 
ed with  a  cross  opposite  the  names  of  the 
candidates  for  township  officers  of  either  Eu- 
reka or  Palisade  township.  These  ballots, 
under  the  showing  made  by  the  petition, 
should  have  be«i  rejected  by  this  court.  In 
the  same  precinct  we  coimted  one  vote,  mark- 
ed Exhibit  45,  for  the  respondent,  which,  for 
the  reason  Indicated,  should  also  have  been 
rejected.  Only  two  ballots  were  brought  up 
to  this  court  under  the  stipulation  which  were 
cast  at  Mineral  HIU  precinct  No.  7,  and  nei- 
ther of  said  ballots  was  cast  for  any  town- 
ship officer.  Of  the  two  ballots  before  the 
court,  cast  In  Keystone  precinct  No.  11,  both 
of  which  were  voted  and  counted  for  Hjul, 
the  one  marked  Exhibit  PPP  was  also  voted 
for  the  township  officers  of  Eureka  township, 
and  tbe  one  marked  Exhibit  000  wai5  not 
voted  for  any  township  officer.  Ballots  mark- 
ed Exhibits  LLL  and  MMM,  cast  In  Diamond 
precinct  No.  10,  were  counted  by  the  com't 
for  appellant,  and  each  of  said  ballots  was 
east  for  the  township  officers  of  Blureka  town- 
ship. The  ballot  marked  Exhibit  NNN,  cast 
In  said  precinct,  and  counted  In  this  court 
for  the  appellant,  was  voted  for  the  township 
officers  of  both  Eureka  and  Palisade  town- 
ships, and  should,  for  the  reason  above  given, 
be  rejected.  Ballot  marked  Exhibit  70,  and 
voted  In  said  precinct  for  the  resijondent,  was 
also  voted  for  the  township  officers  of  Eu- 
reka township.  Ballots  marked  E.xhibit8  71, 
72,  73,  and  74  of  said  precinct  were  voted 
and  coimted  for  the  respondent  and  for  the 
township  officers  of  both  Eureka  and  Pali- 
sade townships.  These  ballots  should  have 
teen  rejected.  Only  one  ballot  from  precinct 
No.  9  Is  before  this  court.  It  wa.s  cast  and 
counted  for  the  appellant.  The  elector  vot- 
ing the  same  made  the  pr<^>r  cross  opposite 
tbe  names  of  the  township  officers  for  Eure- 
ka township.  Only  two  ballots  have  been 
brought  before  the  court  having  been  cast  in 
precinct  No.  8.  The  one  marked  Exhibit  JJJ 
was  counted  by  the  court  for  the  appellant. 
This  ballot  was  marked  with  a  cross  oppo- 
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site  the  names  of  the  candidates  tar  town- 
ship officers  of  Eureka,  township.  BaUot 
marked  Exhibit  No.  69,  and  cast  at  said  pre- 
cinct for  the  respondent,  was  rejected  by  this 
court.  Of  the  ballots  counted  in  Beowawe 
precinct  No.  5  for  the  respondent  by  this 
court,  E.\hlblt.s  49  and  61  bear  the  proper 
cross  opposite  the  names  of  the  township  offi- 
cers of  Palisade  township,  and  should  have 
been  rejected  under  the  averments  of  the  pe- 
tition for  rehearing.  The  other  ballots  cast 
in  this  precinct,  and  before  this  court,  are 
correct.  The  ballots  from  the  other  pre- 
(•iiu'ts,  not  considered  herein,  were  parsed  up- 
on by  this  court  In  its  opinicm.  Under  the 
allegations  of  the  petition  for  a  rehearing, 
and  by  giving  the  appelUmt  the  benefit  of  the 
ballot  counted  for  him  in  precinct  No.  9,  and 
the  one  counted  for  him  In  precinct  No.  8, 
marked  Exhibit  JJJ,  and  the  one  counted  for 
him  In  Keystone  precinct  No.  11,  marked 
Exhibit  PPP,  and  without  coa^iilerhig  the  22 
l)allots  cast  In  Eureka  pr«'lnct  No.  2  and  re- 
jected by  this  court  in  Its  opinion,  the  count 
win  stand  as  follows:  Sweeney,  131  votes; 
and  Hjul,  125  votes.  A  rehearing  Is  tliere- 
fore  denied. 

BELKNAP,  C.  J.,  and  BONNIPIELD,  J., 
concur. 


ROBINSON  V.  TEMPLAR  LODGE,  NO.  17.  I. 

O.  O.  P.    (S.  F.  488.)  1 

(Supreme  Court  of  California.     June  22,  1807.) 

Beneficial  Association^ — Amkndment  or  Laws 
—Claim  pok  Benefits— Dkkessb!*. 

1.  Where  the  right  to  amend  its  laws  is  ex- 
pressly rewTved  to  a  iimtnui  beneiit  society,  a 
member  cannot  co-'.iplain  of  an  umendment, 
though  it  may  injuriously  affect  liim. 

2.  In  a  suit  against  a  mutual  btMietit  society  to 
recover  sick  dues,  it  is  a  good  defense  that  plain- 
tiff has  not  sulniilttod  his  claim  to  tlie  society, 
as  recinireil  i)y  its  laws,  to  which  he  has  assentfil 
by  be<-oniing  and  coutiiniing  a  member,  and 
which  provide  that  the  dt.>cision  of  the  society 
shall  bo  finnl. 

3.  A  regtilntion  which  roquires  an  apiilication 
for  sick  l)enefif8  to  be  made  within  five  weeks 
after  they  accrue  is  not  unreasonable. 

Department  2.  Appeal  from  .superior  court, 
city  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  Thomas  B.  Robinson  against  the 
Templar  Loilge,  No.  17,  I.  O.  O.  F.  From  a 
judgment  for  defendant,  plaintifit  appeals. 
Affirmed. 

George  D.  Collins,  for  appelhint.  Davis 
lx)uderback,  for  rcspcmdeut. 

TEMPLE,  J.  Appeal  from  the  judgment, 
ilie  action  was  brought  to  recover  ^S()0  for 
sick  benefits.  Tlie  complaint  charges  that  de- 
fendant, by  a  contract  in  writing,  agreed  to 
pay  plaintiff  four  dollars  per  week  in  case  ue 
l)ecame  in<-apable  of  earning  a  llvoiiliood 
through  sickness;  that  he  was  so  incapacita- 
ted during  the  month  of  April,  1889,  and  has  so 

1  Rehearing  denied. 


remained  ever  since;  that  no  part  of  the  said 
sum  of  four  dollars  per  week  has  been  paid. 
Defendant,  in  Its  answer,  denies  the  contract, 
and  also  that  phiintiff  was  sick  or  incapaci- 
tated to  earn  a  livelihood.  Defendant  also 
avers,  in  eflfect,  that  it  is  a  subordinate  lodge 
of  the  Independent  Order  of  Odd  Fellows, 
which  Is  an  organization  having  a  constltii- 
tion  and  by-laws,  as  well  as  rules  and  other 
regulations;  that  its  members  are  subject  to 
and  controlled  by  such  constitution  and  regula- 
tions, and  enactments,  resolutions,  orders,  de- 
crees, and  decisions  made  in  pursuance  there- 
of; further,  that  phiintiff  Is  a  member  of 
said  order,  and  his  alleged  claim  arises  out  of 
his  said  membership.  The  answer  then  char- 
ges, in  substance,  that  plaintiff  has  not  submit- 
ted his  claim  to  the  order  for  Its  action,  as  the 
constitution  and  other  regulations  of  tlie  order 
require.  ITie  contention  is  that,  under  the  con- 
stitution of  the  order,  it  is  merely  a  diarltable 
institution,  organized  for  the  mutual  protec- 
tion of  its  meml>ers,  and,  although  the  rules 
governing  Its  charities  are  prescribed,  still  It 
Is  expressly  stipulated  that  they  do  not  create 
contract  obligations,  and  all  rights  are  made 
dei)endent  upon  the  voluntary  action  of  the 
order  itself.  Therefore,  one  can  never  have 
an  enforceable  claim  against  the  order  for  tlie 
so-called  "beneficence"  until  after  It  has  been 
awarded  by  the  order  In  the  mode  prescrilied. 
Section  6,  of  article  4,  upon  this  subject, 
reads  as  follows:  "This  constitution  and  all 
laws,  rules,  and  regulations  providing  for  the 
granting  of  sick,  funeral,  and  other  benefits, 
or  of  any  aid,  relief,  assistance,  allowance, 
expenses,  or  money  to  any  memlier,  wife, 
widow,  orphan,  or  any  person  whatever,  or 
providing  for  the  payment  to  the  lodge  of 
dues,  assessments,  and  demands  by  a  member, 
are  not  intended,  and  shall  not  be  construed, 
ro  create  the  relation  of  debtor  and  creditor, 
nor  to  create  legal  rights,  liabilities,  nor  re- 
sponsibilities, nor  any  legal  contractual  rela- 
tion, nor  confer  any  right  to  enforce  tlie  gi-ant- 
Ing  or  payment  of  the  same  by  resort  to  courts 
of  law.  On  the  contrary,  all  questions,  wheth- 
er of  law  or  tact,  relative  to  the  granting,  pay- 
ment, or  refusal  of  the  same,  relate  to  moral 
duties  or  obligations,  and  not  to  legal  ones, 
and  appertain  to  the  sole  jurisdiction  of  this 
lodge  and  the  authorities  of  this  order,  and 
their  decisions  in  the  premises  shall  be  bind- 
ing, conclusive,  and  final  upon  all  members, 
wives,  widows,  orphans,  or  persons.  Every 
person,  by  becoming  or  continuing  a  member 
if  this  lodge,  consents  to  and  agrees  to  abide 
tiy  all  the  laws  and  decisions  of  this  lodge,  and 
of  the  authorities  of  the  order."  This  section 
was  amended  so  as  to  read  as  above  in  May. 
1889.  Prior  to  that  amendment  It  was  pro- 
vided, in  effect,  that  the  provisions  for  bene- 
fits were  not  intended  to,  and  did  not,  confer 
upon  any  one  the  right  to  enforce  the  same  in 
a  court  of  law,  but,  on  the  contrary,  all  ques- 
tions in  regard  to  the  same  were  for  the  au- 
thorities of  the  order  only,  and  tl!«>ir  decision 
shoidd  be  final.    The  rlglit  to  make  amend- 
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ments  was  expressly  reserred  to  the  order, 
and  we  must  presume  that  they  were  made 
In  pursuance  of  the  power  given.  The  con- 
stitution and  by-laws  are  in  the  nature  of  a 
contract  as  between  the  members,  and  the 
plaintiff,  having  stipulated  that  such  amend- 
ment may  be  made,  cannot  complain,  although 
It  may  Injuriously  affect  him.  The  alleged 
dues  accrued,  it  at  all,  after  the  amendment. 
Btohr  V.  Society,  82  CaL  557,  22  Pac.  1125. 

Section  7  of  article  4  provides  that  the  con- 
stitution, laws,  and  decisions  of  the  Sovereign 
Grand  Liodge,  of  the  Grand  Lodge,  and  of  this 
subordinate  lodge  are  the  laws  of  the  lodge, 
and  all  persons,  by  becoming  or  continuing 
members,  "consent  to  and  agree  to  abide  by 
the  same."  I  do  not  doubt  that  the  obliga- 
tion resting  upon  the  lodge  la  a  contractual 
obligation,  and  that  the  constitution,  laws,  and 
otlier  regulations  of  the  order  constitute  a 
contract.  It  is  difficult  to  see  how  it  can  be 
called  a  mere  moral  obligation,  notwithstand- 
ing the  language  of  the  constitution.  The  con- 
sideration is  fixed,  and  the  agreement  to  pay 
the  benefit  Is  unequivocal.  The  member,  be- 
ing In  good  standing,  and  not  delinquent.  If 
through  sickness  he  is  Incapacitated  for  woric, 
is  entitled  to  four  dollars  per  week.  The  pro- 
vision Is  not  that  he  may  apply,  and  the 
lodge  may  at  Its  option  allow  a  benefit  The 
lodge  contracts  that  it  will  allow  It  The 
stipulation  then  Is  that  the  member  will  sub- 
mit his  claim  to  the  lodge,  which,  by  Its  ap- 
pointed tribunals,  will  consider  and  act  upon 
the  same;  that  the  member,  feeling  aggn^ieved, 
may  appeal  to  the  Grand  Lodge  and  to  the 
Sovereign  Grand  Lodge,  and  the  conclusion 
reached  in  the  order  through  the  proceeding 
thus  Inaugurated  shall  be  final  and  conclu- 
sive. It  is  contended  that  these  provisions  of 
the  order  are  Invalid,  because.  If  valid,  they 
would  oust  the  courts  of  the  state  of  their 
jurisdiction.  Upon  this  proposition  many  au- 
thorities are  cited,  which,  however,  I  do  not 
deem  It  necessary  to  review.  A  great  variety 
of  views  has  been  expressed  upon  the  subject 
The  question  is  no  longer  an  open  one  In  this 
state.  It  was  ruled  adversely  to  appellant  In 
Levy  T.  MagnoUa  Lodge,  110  Cal.  297,  42  Pac. 
887.  That  case  did  not  involve  the  question 
as  to  sick  benefits,  but  as  to  the  conclusive- 
ness of  a  proceeding  toe  the  expulsion  of  a 
member.  The  principle  involved  was  the 
same,  or,  if  there  be  a  difference.  It  Is  that 
there  would  be  more  question  as  to  the  rea- 
sonableness of  the  rule  when  applied  to  the 
expnldon  of  a  member  than  when  applied  to 
the  claim  for  sick  benefits.  In  the  case  it  is 
said  that  the  right  of  appeal  is  provided,  and 
the  stipulation  is  to  the  effect  that  the  de- 
cision reached  in  the  proceeding  sliail  be  con- 
clusive. As  there  said,  the  member,  by  be- 
coming or  continuing  to  be  a  member,  did  all 
he  could  to  waive  his  right  to  resort  to  a  court 
of  law,  and  It  is  held  that  he  could  waive 
the  right.  It  cannot  properly  be  said  that 
thereby  the  parties  oust  the  courts  of  their 
Jurisdiction.   I  presume  no  one  ever  supposed 


ttuit  the  contract  conld  have  that  effect,  <w 
that  the  parties  so  intended.  The  courts  still 
have  Jurisdiction  to  entertain  the  suit,  and 
any  role  or  law  which  wonld  impose  a  for- 
feiture upon  a  member  for  bringing  suit 
would  be  void  as  against  public  policy.  When 
a  suit  has  been  brought  It  is,  however,  a  de- 
fense to  his  claim  to  show  that  he  has  agreed 
to  submit  bis  demand  to  the  tribunals  of  the 
lodge  under  the  prescribed  procedure.  The 
defendant  is  not  engaged  In  business  for  profit. 
It  is  a  semi-charitable  institution.  It  collects 
dues  from  Its  members  merely  to  distribute  to 
members  In  need,  according  to  a  plan  agreed 
to  by  aU.  It  would  seriously  interfere  with 
the  usefulness  of  these  mutual  aid  societies  if 
their  funds  conld  be  tied  up  by  endless  litiga- 
tion. These  benefits  are  not  charities  in  the 
strict  sense.  They  are  dues,  which  the  socie- 
ty becomes  obliged  to  pay  in  certain  events. 
It  is  a  matter  of  right  and  not  of  grace.  A 
consideration  is  paid,  and  the  lodge  reserves 
no  right  to  withhold  payments  when  the  con- 
ditions arise.  Yet  the  society  has  many  of 
the  features  of  an  organized  charity,  and  It 
has  been  said  that  the  Claim  for  a  sick  benefit 
Is  not  a  property  right.  In  short  the  rules 
of  law  have  not  been  applied  to  these  Institu- 
tions with  the  same  strictness  with  which 
they  have  been  applied  to  corporations  organ- 
ized for  profit  In  an  ordinary  case  I  should 
be  loth  to  hold  that  one  can  effectually  waive 
his  right  to  sue  in  a  court  of  law  before  his 
right  of  action  has  arisen,  or  that  he  can  in 
advance  agree  to  an  arbitration,  but  It  has 
been  so  held  with  reference  to  these  mutual 
benefit  societies,  and  with  reference  to  them 
I  think  the  regulation  reasonable.  Bood  v. 
Association,  81  Fed.  82;  Van  Poucke  v.  So- 
ciety, 63  Mich.  378,  20  N.  W.  863;  Canfleld 
V.  Great  Camp,  87  Mich.  626,  40  N.  W.  875. 
But,  even  if  this  view  were  not  correct, 
there  can  be  no  doubt  of  the  proposition  that 
he  must  first  exhaust  all  the  remedies  af- 
forded within  the  order  before  he  can  main- 
tain an  action  at  law.  No  such  fact  is  aver- 
red in  the  complaint,  and,  as  I  understand 
the  record,  although  previous  applications  had 
been  made  for  benefits  which  had  accrued 
before  the  time  during  which  the  benefits  here 
sued  for  accrued,  there  is  no  evidence  which 
tended  to  show  that  any  application  at  all 
had  been  made  to  the  lodge  for  the  amounts 
here  sued  for.  The  authorities  all  seem  to 
hold  that  this  resource  must  be  first  exhaust- 
ed. They  are  too  numerous  to  admit  of  a 
full  citation.  In  this  stafe  the  following  cases 
so  hold:  Levy  t.  MagnoUa  Lodge,  110  Oal. 
297,  42  Pac.  887;  Robinson  v.  Society,  67  Cal. 
135,  7  Pac.  435.  I  can  discover  no  support 
whatever  for  a  contrary  opinion  in  Robinson 
V.  Templar  Lodge,  07  Cal.  62,  31  Pac.  600. 
That  case  went  off  on  demurrer  to  a  complaint 
which  merely  showed  a  contract  by  the  terma 
of  which,  it  was  alleged,  the  benefit  became 
due.  The  reol  nature  of  the  contract,  or  of 
the  organl7atlon  of  the  order,  did  not  appear. 
The  opinion  biiuply  refers  to  such  a  contract 
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as  was  aHeged.  It  was  Immaterial,  If  tb« 
above  views  are  correct,  whether  the  plaintiff 
could  be  required  to  submit  his  claim  to  a 
committee  of  the  lodge  or  not.  Whatever  tri- 
bunals the  order  established  must  be  resorted 
to.  I  see  nothing  unreasonable  In  a  regula- 
tion which  requires  an  application  for  bene- 
fits to  be  made  within  five  weeks  after  the 
benefits  accrued,  even  If  the  order  may  con- 
strue this  to  mean  that  in  case  of  chronic  Ill- 
ness the  appljcauon  must  be  renewed  every 
five  weeks.  The  order  can  control  their  pro- 
cedure in  such  respects. 

Entertaining  the  foregoing  views,  it  is  un- 
necessary to  consider  the  rulings  in  regard  to 
the  instructions.  Those  asked  by  the  appel- 
lant, and  refused  by  the  court,  present  the 
case  upon  the  theory  advocated  by  the  ai>- 
pellant,  and  upon  which  he  based  his  right 
to  recover,  that  it  was  not  necessary  to  ex- 
haust his  remedies  under  the  laws  of  the  or- 
der before  he  could  maintain  an  action.  His 
views  upon  that  subject  have  been  sufficient- 
ly discussed.  If  appellant  was  wrong  in  his 
theory,  as  we  hold,  the  court  properly  in- 
structed the  jury  to  find  for  the  defendant 
The  Judgment  is  affirmed. 


We    concur: 
SHAW,  J. 


McPARLAND,    J.;      HEN- 


(117  Cal.  362) 

In  re  WILSON'S  ESTATE. 

WILSON  et  al.  v.  McCONNACHIB  et  ai 

(Ia  a.  233.)> 

(Supreme  Court  of  California.    June  10,  1897.) 

WlLUJ  —  COSTSST  —  Amesdmkxt  —  Undcb  Isflo- 
ESCE — Evidence— TBI  Au 

1.  An  amendment  of  a  written  contest  of  a 
will  after  probate  on  the  ground  of  undue  influ- 
ence, by  adding  thereto  charges  of  fraud  by  the 
person  alipgtxl  to  have  exercised  Buch  undue  In- 
fluence, adds  a  new  cause  of  action,  and  hence 
cannot  be  made  after  the  expiration  of  a  year 
from  the  probate. 

2.  No  new  cause  of  action  is  added  to  a  writ- 
ten contest  of  a  will  charging  that  a  pertain  per- 
son had  conveyed  to  testator  false  reports  about 
the  contestant  by  an  amendment  merely  stating 
tile  nature  of  such  reports. 

3.  A  new  cause  of  action  is  added  to  a  contest 
of  a  will  charging  undue  influence  by  one  per- 
son by  an  amendment  charging  like  undue  intlu- 
ence  by  other  persons. 

4.  On  an  issue  of  testamentary  capacity,  the 
fubscribing  witnesses,  one  of  whom  was  a  phy- 
sician, testified  that  testatrix  was  in  full  pos- 
session of  her  mental  faculties  at  the  time  of 
making  the  will  and  codicil.  A  large  number  of 
intimate  acquaintances  testified  to  the  same  ef- 
fect. Testatrix,  though  illiterate,  was  a  shrewd 
business  woman,  and  her  acts  at  and  about  the 
time  of  making  the  will  and  codicil  showed  full 
command  of  her  faculties.  No  one  testified  to  a 
contrary  opinion,  and  the  only  evidence  impeach- 
ing her  cai>acity  was  that  she  had  for  years  been 
addicted  to  the  use  of  liquor,  being  sometimes 
Intoxicated,  and  that  she  was  at  the  time  of  the 
testamentary  acts  suffering  severely  from  bums, 
which  subsequently  caused  her  death.  The  orig- 
inal will  gave  only  a  small  monthly  income  to 
her  husband,  with  whom  she  was  not  on  good 
terms,  but  the  codicil  made  him  residuary  leg.v 
tee,  partial  reconciliation  between  tlieni  appear- 
ing.    Testatrix   had    mnde    several    wills,    fre- 

1  For  opinion  on  rehearing,  see  49  Pac.  711. 


quently  dianging  flie  benefldarlea.  BM,  tbat  a 
finding  of  a  hick  of  testamentaiy  capacity  should 
be  set  aside. 

5.  There  is  no  error  prejudicial  to  proponoit  in 
ordering  separate  contests  of  the  original  will 
and  a  codicil  to  be  beard  together. 

6.  On  an  issue  of  testamentary  capacity,  oon- 
testant  may  show  the  manner  in  which  deceased 
acquired  the  property  dispc^ed  of  by  the  will. 

Department  2.  Appeal  from  superior  court, 
I^s  Angeles  county;   W.  H.  Clark,  Judge. 

Action  by  John  Wilson  and  others  to  vacate 
the  probate  of  the  will  of  Bridget  Wilson, 
decea.sed  (John  McConnachle  and  others  pro- 
ponents). There  was  judgment  vacating  the 
probate;  a  new  trial  was  denied;  and  pro- 
ponents appeal.    Reversed. 

Smith  &  Winder,  Albert  M.  Stephens,  and 
Anderson  &  Anderson,  for  appellants.  Chap- 
man &  Hendrick,  White  &  Monroe,  Geo.  J. 
Denis,  Reddy,  Campbell  &  Metson,  Jnmea 
Gartlan,  J.  T,  Houx,  and  R.  H.  F.  Varlel,  for 
respondents. 

McFARLAND,  J.  This  is  an  appeal  by  the 
proponents  of  the  will  of  Bridget  Wilson,  de- 
ceased, which  was  probated  on  May  9,  1893, 
from  a  judgment  vacating  the  probate,  and 
from  an  order  denying  proponents'  motion  for 
a  new  trial. 

The  said  Bridget  Wilson  died  on  the  14tli 
day  of  March,  1893,  at  Los  Angeles,  Cal. 
She  left  a  will,  dated  February  27,  1893,  and 
executed  on  that  day,  and  a  codicil  to  said 
will,  executed  and  dated  on  the  11th  of  March, 
1893.  These  two  instruments  were  admitted 
to  probate  as  constituting  the  last  will  and 
testament  of  the  deceased.  She  left  no  chil- 
dren or  lineal  descendants,  and  her  husband, 
John  Wilson,  was  ber  only  legal  heir.  By 
the  Instrument  ot  February  27tb  (which,  for 
convenience,  we  will  call  the  will,  to  distin- 
guish it  from  the  codicil),  after  making  be- 
quests and  devises  to  several  different  par- 
ties, and,  among  others,  $1,(X)0  to  Charles 
McMahon,  she  left  the  residue  of  her  estate 
to  Alicia  McMahon,  who  is  the  mother  of  said 
Charles  McMahon.  She  also,  In  this  will, 
gave  to  ber  husband  $50  per  month.  By  the 
codicil  she  revoked  the  gifts  to  both  said 
Charles  and  Alicia  McMahon.  and  left  the 
greater  part  of  her  estate  undisposed  of,  -so 
that  it  would  go  to  her  husband  as  her  Icgni 
heir.  On  the  last  day  of  the  year  succeeding 
the  probate  of  said  instruments  as  the  will 
of  the  deceased,  the  said  John  Wilson  filed 
a  written  contest  of  the  same,  in  which  be 
averred  that,  for  various  alleged  reasons,  the 
win  had  not  been  properly  executed.  He 
further  alleged  that,  at  the  time  of  the  exe- 
cution of  both  the  will  and  the  codicil,  the 
deceased  was  not  of  sound  mind  or  compe- 
tent to  make  a  will;  and  also  that  the  will 
and  codicil  were  procured  by  the  undue  In- 
fluence of  one  John  McConnachle,  the  undue 
Influence  alleged  being  that  the  said  McCon- 
nachle was  the  agent  of  the  deceased,  and 
possessed  great  power  and  Influence  over  her, 
and  "was  continually  poisoning  the  mind  oi 
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said  Bridget  Wilson  against  the  contestant 
herein,  the  said  John  Wilson,  her  husband, 
by  reporting  to  hei  false  and  scandalous  r«- 
l)orts  concerning  the  conduct  of  the  said  John 
WUaon";  and  that  by  means  of  said  false 
rpports,  whiie  she  was  physically  and  men- 
tally weali  and  suffering  gi'eat  pain,  he  in- 
duced her  to  change  her  will,  and  leave  prop- 
erty of  great  value  to  him.  The  attacli  of 
the  contestant  Wilson  was  against  both  the 
will  anrt  the  codicil.  On  the  same  day,  the 
said  Alicia  McMahon  and  Charles  McMahon 
also  filed  a  contest,  directed  against  the  codi- 
cil alone,  averring  that  the  deceased,  at  the 
time  of  mailing  said  codicil,  "was  not  of 
sound  and  disposing  mind,  but  was,  on  the 
contrary,  of  unsound  mind  and  Insane,  and 
mentally  Incompetent  to  malie  a  will";  and 
that  the  codicil  was  procured  to  be  made  by 
the  undue  influence  and  fraud  of  the  said  Mc- 
Connachie  and  Michael  Curran  and  his  wife, 
Mary  Curran,  who,  it  is  alleged,  falsely  repre- 
sented to  the  deceased  that  the  McMahons 
had  DO  love  or  affection  for  h^,  and  that  tbey 
were  exceedingly  wealthy,  and  in  no  need  of 
any  gifts  from  her,  and  thus  poisoned  the 
mind  of  the  deceased  against  them,  and  in- 
duced her  to  revolce  the  said  gifts  to  them. 
They  also  allege  that  McOonnaehle  and  the 
Currans  prevented  friends  of  the  deceased 
from  seeing  her,  etc.  It  thus  appears  that 
tiie  contest  of  John  Wilson  goes  upon  the 
theory  that  the  deceased  was  of  nnsound 
mind,  and  Incompetent  to  make  a  will,  and 
was  Improperly  influenced  at  the  time  this 
will  was  made,  and  also  at  the  time  the 
codicil  was  made;  while  the  theory  of  the 
SIcMabons  Is  that  she  was  competent  to  make 
a  wUl,  and  was  free  from  any  undne  influence 
on  the  27th  of  February,  but  was  incompetent 
and  Improperly  influenced  12  days  after- 
wards, when  the  codicil  was  made.  To  com- 
plicate the  matter  further,  Wilson  filed  an 
answer  to  the  written  contest  of  the  Mc- 
Mahons, in  which  he  denied  all  Its  allega- 
tions. Afterwards  Wilson  was  allowed,  over 
the  objections  of  the  proponents,  to  file  an 
amendment  to  his  contest,  in  which  he  sets 
np  the  facts  which  he  claims  to  have  con- 
stituted nndne  Influence,  by  aven-lng  sub- 
Ktantlally  that  McConnachie  falsely  poisoned 
the  mind  of  deceased  with  stories  about  her 
i)nsl)and  being  too  Intimate  with  a  woman 
hy  the  name  of  Sanchez,  and  also  that  de- 
i'>as«l  was  unduly  influenced  by  Mk-hael  and 
Mary  Curran.  the  averment  being  substantial- 
ly tliat  McConnachie  and  the  Currans  pre- 
vpntr-d  tlie  friends  of  John  Wilson  from  see- 
ing tlie  doce.iied,  and  made  false  representa- 
tions to  her  about  the  conduct  of  John  Wilson 
.••nd  the  .said  Sanchez.  Tlie  jury  returned  a 
siKM-Ial  verdict  In  answer  to  11  interrogatories 
propojse*!  to  them.  In  answer  to  all  tlie  inter- 
rogatories touching  the  signing  of  tlie  will 
.ind  codicil,  their  proper  attestation,  publica- 
tion, and  execution,  the  verdict  was  in  favor 
of  proponents.  They  found  also  that,  at  the 
date  of  the  execution  of  both  the  will  and 


the  codicil,  the  deceased  was  'not  of  sound 
mind.  The  interrogatory  as  to  undue  influ- 
ence was  as  follows:  "Was  the  execution  of 
said  instrument  of  date  Febniary  27,  1803, 
procured  through  the  undue  Influence  of  John 
McConnachie,  Michael  Curran,  and  Mary  Cur- 
ran, or  either  of  them  7"  and  the  answer  was, 
"Yes."  The  Interrogatory  as  to  the  codicil 
was  in  the  same  form,  and  the  answer  was 
the  same.  The  Interrogatory  as  to  whetlier 
the  Instruments  were  procured  through  fraud 
was  also  in  the  same  form,  and  the  answers 
were  the  same;  that  is  to  say,  was  the  In- 
strument "procured  through  the  fraud  of 
John  McConnachie,  Michael  Gnrran,  and 
Mary  Curran,  or  either  of  themV"  and  the 
answer  was,  "Yes." 

Appellants  took  a  great  many  exceptions  to 
rulings  of  the  court,  which  are  elaborately 
argued  by  the  respective  counsel;  but,  under 
our  views  of  the  case,  it  Is  not  necessary  to 
notice  all,  or,  indeed,  the  greater  part,  of 
these  exceptions.  Such  as  are  necessary  to 
be  considered  we  will  notice  hereafter.  We 
may  say  here,  however,  that  the  part  of  the 
amendments  to  the  Wilson  written  contest 
which  set  up  fraud  should  have  been  strick- 
en out,  because  the  amendments  were  made 
more  than  a  year  after  the  probate  of  the 
will,  and,  as  the  alleged  fraud  was  a  new 
cause  of  action.  It  could  not  be  set  np  for  the 
first  time  after  the  expiration  of  the  year. 
Appellants  also  contend  that  the  court  erred 
In  allowing  the  Wilson  amendments  made 
after  the  year  on  the  subject  of  undue  In- 
flnence.  In  the  original,  undue  Influence 
was  charged  against  McConnachie,  which 
was  averred  to  consist  In  "reporting  to  her 
false,  scandalous  reports  concerning  the  con- 
duct of  the  said  John  Wilson,"  but  the  na- 
ture of  the  reports  was  not  stated;  and  In 
the  amendments  it  was  stated  what  those 
reports  were,  and  also  that  undue  Influence 
was  exercised  by  Michael  and  Mary  Curran. 
The  point  of  appellants  Is  that  these  amend- 
ments state  new  matters,  which  could  not  be 
set  up  after  the  expiration  of  the  year. 
This  contention  of  appellants  cannot  be 
maintained  as  to  the  amendment  about  the 
alleged  undue  influence  of  McConnachie.  It 
was  a  mere  ampliftcatlon  of  the  original 
charge,  and  may  properly  be  considered  as 
simply  a  more  definite  statement  of  what 
had  been  formerly  averred.  But  the  point 
must  be  sustained  as  to  the  averment  in 
the  amendment  about  the  undue  Influence 
alleged  to  have  been  exercised  by  Michael 
and  Mary  Curran.  These  avermeiitR  are  not 
amendatory  or  explanatory,  or  in  amplifica- 
tion of  anything  alleged  in  the  original,  but 
are  statements  of  entirely  new  matters,  con- 
stituting another  and  independent  cause  of 
contest,  which  could  have  been  presented 
only  within  a  year  after  the  probate.  There- 
fore the  demurrer  to  these  should  have 
been  sustained  or  they  should  have  been 
stricken  out  or  disregarded.  And,  for  this 
reason,  the  answer  of  the  Jury,   "Tea,"  to 
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the  Tarious  Interrogatories  asking  whether 
the  will  or  codicil  was  procured  through  the 
nndue  influence  of  McCkxmachle,  Kicbael 
Curran,  and  Mary  Curran,  "or  either  of 
them,"  hBB  no  significance.  It  is  not  a 
finding  that  It  was  procured  through  the 
undue  Influence  of  McConnacble,  and  the 
question  of  the  undue  Influence  of  the  Cur- 
rans  was  not  properly  before  the  Jury.  As 
to  the  undue  Influence  alleged  In  the  contest 
of  the  McMahons,  there  Is  no  pretense  that 
there  was  any  proof  of  it;  and  there  was 
none.  And,  if  It  were  allowable  to  con- 
sider the  answers  of  the  Jury  to  the  interrog- 
atories submitted  to  them  by  the  court  as 
findings  that  the  will  and  codicil  were  pro- 
cured through  the  undue  influence  of  Mc- 
Oonnachle,  we  are  satisfied  that  under  the 
decisions  of  this  court  in  former  cases,  and 
particularly  in  Goodwin  t.  Goodwin,  59  Cal. 
560;  In  re  Carpenter's  Estate,  94  Cal.  406,  29 
Pac.  1101;  In  re  McDeTitt,  95  Cal.  33,  30  Pac. 
101;  In  re  Carriger's  Estate,  104  Cal.  81,  37 
Pac.  785;  In  re  Langford's  Estate,  108  Cal. 
608,  41  Pac.  701,— the  evidence  was  clearly  in- 
sufficient to  support  such  finding,  or  any  find- 
ing of  undue  influence  by  any  person. 

The  real  question  in  the  case  Is  whether  or 
not  there  was  evidence  sufficient  to  justify 
the  findings  that,  at  the  time  of  the  execu- 
tion of  the  will  and  the  codicil,  the  deceased 
was  not  mentally  competent  to  make  a  will; 
and  we  are  satlsfled  that  the  question  should 
be  answered  in  the  negative.  Counsel  for 
respondents  say  very  properly  that  the  rule 
as  to  conflicting  evidence  is  the  same  in  will 
contests  as  in  other  cases;  and  they  seem  to 
intimate  that  the  rule  has  not  been  applied 
in  some  former  probate  cases,  and  to  Indi- 
cate a  fear  that  it  may  not  be  applied  in  the 
case  at  bar.  Of  course,  the  rule  Is  the  same 
In  all  cases.  Wherever  there  Is  a  fair  and 
reasonable  amount  of  evidence  to  support 
the  finding  of  a  Jury,  it  will  not  be  dis- 
turbed here,  though,  in  our  opinion,  it  is 
against  the  preponderance  of  evidence;  but 
where  one  side  of  an  Issue  is  clearly,  amply, 
and  firmly  established  by  an  unbroken  line 
of  evidence,  and  the  Jury  find  the  other  way 
upon  no  evidence  that  is  "really  and  sub- 
stantially conflicting,"  or  upon  a  mere  pre- 
tense of  such  evidence,  or  upon  evidence  so 
slight  as  to  leave  no  room  to  doubt  that  the 
verdict  was  the  restilt  of  passion  or  preju- 
dice, there  the  finding  should  not  be  allowed 
to  stand.  This  has  always  been  the  rule. 
And,  If  It  has  happened  here  that  quite  a 
number  of  verdicts  upsetting  wills  have  been 
reversed.  It  was  not  because  the  rule  as  to 
conflicting  evidence  had  not  been  properly 
applied,  but  because  in  will  contests  more 
than  in  any  other  class  of  cases  are  Juries 
wont  to  render  verdicts  upon  insufficient  ev- 
idence. The  history  of  this  species  of  liti- 
gation shows  that  quite  a  number  of  people 
have  come  to  think  that  the  right  to  dispose 
of  property  by  will  has  but  little  signifi- 
cance, and  may  be  legally  disregarded  when- 


ever the  testator  has  not  disposed  of  bis. 
property  In  a  manner  which  suits  the  views 
of  a  Jury.  "But  the  right  to  dispose  of 
one's  property  by  will  Is  most  solemnly  as- 
s\ired  by  law,  and  is  a  most  valuable  incident 
to  ownership,  and  does  not  depend  upon  its 
Judicious  use.  The  beneficiaries  of  a  will 
are  as  much  entitled  to  protection  as  any 
other  property  owners;  and  courts  abdicate 
their  functions  when  they  permit  the  preju- 
dices of  a  Jury  to  set  aside  a  will  merely 
upon  suspicion,  or  because  it  does  not  con- 
form to  their  ideas  of  what  was  just  and 
proper."  In  re  McDevltt,  95  Cal.  33,  30  Pac. 
106. 

With  respect  to  the  mental  competency  of 
the  deceased  at  the  date  of  the  will,  and  at  the 
date  of  the  codicil,  the  court,  among  other 
things,  correctly  Instructed  the  Jury  as  fol- 
lows: "Upon  these  two  Issues  I  instruct  you 
that  the  burden  of  proof  rests  with  the  contest- 
ant John  Wilson.  The  law  presumes  that 
every  person  possesses  a  soimd  and  disposing^ 
jilnd,  and  it  is  incumbent  upon  the  contestant 
to  establish  by  a  preponderance  of  the  evi- 
dence that  Bridget  Wilson  did  not  on  Febru- 
ary 27,  1803,  or  on  March  11,  1803,  possess  a 
mind  sufficiently  clear  and  strong  to  enable 
her  to  know  and  understand  the  nature  of  the 
act  in  which  she  was  then  engaged,  to  know 
and  recollect  those  who  were  the  natural  ob- 
jects of  her  bounty,  to  know  and  remember 
the  character  and  extent  of  her  property,  the 
manner  In  which  and  the  persons  to  whom 
she  wished  it  distributed;  and  if  he  has  failed 
to  show  that  such  was  the  condition  of  the 
mind  of  the  deceased  on  February  27,  1893, 
your  answer  to  Interrogatory  number  1  should 
be  'Yes;'  and  if  he  has  failed  to  show  such  to 
have  been  the  condition  of  her  mind  on  March 
11,  1893,  your  answer  to  Interrogatory  number 
2  should  be  'Yes.'  "  Now,  the  evidence  intro- 
duced by  appellants  showed  clearly  and  fully 
that,  on  the  two  occasions  referred  to,  the  de- 
ceased did  "possess  a  mind  sufficiently  clear 
and  strong,"  vrithin  the  meaning  of  said  In- 
struction, to  make  a  valid  will.  It  leaves  no- 
doubt  on  that  subject.  The  witnesses  to  the 
will  were  Mr.  Winder,  the  lawyer  who  wrote 
it  at  her  dictation,  and  who  had  been  one  at 
her  legal  advisers  for  a  long  time,  Mr.  Hannon, 
who  was  then  a  clerk  In  Winder's  office,  and 
Dr.  Boyd,  who  was  one  of  the  physicians  at- 
tending the  deceased.  The  witnesses  to  the 
codicil  were  the  said  Winder  and  Boyd,  and 
a  gentleman  named  Wlskotsehlll.  All  these 
attesting  witnesses  were  examined  at  the  trial, 
and  their  testimony  was  clearly  and  fully  to 
the  point  that,  when  the  will  and  codicil  were 
executed,  the  deceased  was  in  full  possession 
of  her  mental  faculties,  knew  what  she  was 
doing,  and  was  perfectly  competent  to  do  it 
There  were  three  physicians  who  attended  the 
deceased  during  her  last  illness,— Dr.  Worth- 
Ington,  who  had  attended  her  on  several  for- 
mer occasions;  Dr.  Boyd,  who  was  called  upon 
immediately  after  the  accident  which  caused 
her  illness  and  subsequently  her  death,  and 
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attended  her  dnrfng  nearly  the  whole  period 
of  her  Illness;  and  iJr.  Lasher,  who  was  In  at- 
tendance for  several  days  before  her  death. 
Appellants  pnt  all  these  physicians  on  the 
stand  as  witnesses;  but  on  the  objections  of 
respondents,  based  on  subdivision  4  of  section 
1881  of  the  Code  of  Civil  Procedure,  the  of- 
ferred  testimony  of  Worthington  and  Lasher 
was  excluded.  Dr.  Boyd,  being  an  attesting 
witness,  was  allowed  to  testify,  and  his  testi- 
mony was  fully  to  the  point  of  the  compe- 
tency of  the  deceased.  He  said:  "At  the 
time  the  will  was  e:zecuted,  and  also  when  the 
codicil  was  executed,  her  mind  was  perfectly 
clear.  At  either  of  those  times  I  had  noticed 
nothing  at  all  to  indicate  any  failure  of  mind 
in  any  way.  My  opinion  Is  that  her  mind 
was  perfect,  both  at  the  time  of  the  execution 
of  the  will  and  of  the  codicil.  On  the  day  after 
the  codicil  was  written,  her  mind  was  perfect- 
ly clear."  Dr.  Worthlngton  was  afterwards 
recalled  by  appellants  for  the  purpose  of  prov- 
ing a  conversation  which  he  hnd  with  de- 
ceased about  a  certain  child  who  wns  a  bene- 
ficiary in  the  will,  and  also  for  the  purpose 
of  trying  to  show  that  he  had  formed  an  opin- 
ion of  her  mental  soundness  from  matters 
not  of  a  professional  and  confidential  nature; 
and  It  clearly  appeared  from  testimony  that 
was  admitted  that  he  considered  her  of  sound 
mind.  In  the  course  of  his  examination, 
counsel  for  resiiondents  asked  hlni  this  ques- 
tion: "Well,  doctor,  in  treating  patients  such 
as  Mrs.  Wilson  was,  is  It  not  necessary,  and 
Is  It  not  your  habit,  in  prescribing  for  her, 
to  ask  her  something  in  connection  with  the 
condition  of  her  mind?"  To  which  he  replied: 
"Well,  In  this  case  it  never  occurred  to  me." 
He  was  then  asked  by  counsel  for  respondents: 
'"Well,  I  say,  isn't  it  necessary?"  To  which 
he  replied:  "Well,  if  there  was  any,— if  there 
was  any  doubt  about  her  mind  at  all,  then  1 
should:  but  in  this  case  I  didn't  think  so. 
Therefore  I  didn't,  yon  know,  pay  any  partic- 
ular attention  at  all.  She  was  perfectly  clear, 
•of  course.  In  every  way,  and  I  therefore—" 
Question:  "Well,  that  isn't,  I  think,  in  re- 
sponse to  my  question."  What  he  afterwards 
said  on  the  subject  of  her  mental  condition 
we  will  not  allude  to,  because  It  seems,  al- 
though It  does  not  clearly  appear,  that  it 
was  stricken  out.  In  addition  to  the  tes- 
timony of  the  physicians  and  the  attest- 
ing witnesses,  a  large  number  of  persons 
who  were  intimate  acquaintances  of  the  de- 
ceased, who  saw  her  during  her  last  ill- 
ness, about  the  time  of  and  before  and  after 
the  dates  of  the  execution  of  the  will  and  cod- 
icil, testified  to  her  mental  soundness;  and 
the  testimony  of  these  witnesses  need  not  be 
detailed  here  or  commented  on,  because  no  wit- 
ness of  respondents  testified  to  the  contrary, 
although  many  of  their  witnesses  were  Inti- 
mate acquaintances  of  the  deceased,  and  vis- 
ited her  during  her  last  Illness.  In  addi- 
tion to  the  opinions  of  appellants'  wltnc-'ses 
that  her  mind  was  soimd.  conversations  and 
acts  of  The  deceased  about  the  time  of  the 


execution  of  the  win  and  codicil  were  testified 
to  by  various  witnesses,  which  showed  men- 
tal capacity  and  her  ability  "to  know  and  un- 
derstand the  nature  of  the  act  in  which  she 
was  then  engaged,  to  know  and  recollect  those 
who  were  the  natural  objects  of  her  bounty, 
to  know  and  remember  the  character  and  ex- 
tent of  her  property,  the  manner  in  which 
and  the  persons  to  whom  she  wished  it  dis- 
tributed." To  the  lawyer  who  drew  the  will 
and  codicil  she  gave  descriptions  of  her  prop- 
erty, and  named  with  apparent  accuracy  many 
persons  and  places  In  California  and  Ireland. 
Some  of  her  acts  especially  showed  a  strong  and 
determined  will.  For  instance,  she  was  much 
attached  to  a  member  of  the  firm  of  lawyers 
who  had  done  her  legal  business  for  many 
years,  and  desired  to  make  a  bequest  to  him, 
which  he  declined,  but,  when  he  requested 
her  to  bequeath  a  certain  amount  to  the  public 
library  of  the  city  of  Los  Angeles,  she  per- 
emptorily refused,  because  she  thought  that 
in  certain  matters  the  city  had  treated  her 
very  unjustly.  There  were  many  other  Inci- 
dents in  proof  which  present  cumulative  evi- 
dence of  her  mental  competency;  and  It  is 
beyond  doubt  that  the  evidence  touching  her 
mental  condlticm  at  the  times  of  the  testamen- 
tary acts  clearly  shows  her  testamentary  ca- 
pacity at  those  times. 

A  clear  case  of  the  testamentary  capacity 
of  the  deceased  at  the  very  time  of  the  exe- 
cution of  the  will  and  codicil  having  been 
made  by  the  evidence  of  the  appellants  above 
noticed,  the  question  is:  Did  the  respond- 
ents Introduce  evidence  bo  inconsistent  and 
contradictory  of  that  introduced  by  appel- 
lants as  to  protect  the  verdict  of  the  Jury  by 
the  shield  of  the  doctrine  of  "conflicting  evi- 
dence"? We  think  not.  In  the  first  place, 
there  Is  no  contradiction  of  the  direct  testi- 
mony of  the  numerous  witnesses  who  knew 
the  deceased,  and  saw  and  conversed  with 
her  during  her  last  Illness,  that,  in  their  opin- 
ion, she  was  of  sound  mind.  It  Is  a  remark- 
able circumstance  that,  although  respondents 
examined  about  30  witnesses,  many  of  whom 
were  intimate  acquaintances  of  the  deceas- 
ed, none  of  them  were  asked  by  respond- 
ents If,  In  their  opinion,  she  was  mentally 
competent,  and  none  of  them  testified  that 
she  was  not.  Looking  through  the  evidence, 
it  Is  apparent  that  respondents'  claim  that  the 
deceased  lacked  testamentary  capacity  at  the 
date  of  wUl  and  codicil  rests  almost  entirely 
upon  these  two  facts:  (1)  That  for  many 
years  prior  to  that  date  she  had  been  ad- 
dicted to  the  Intemperate  use  of  Intoxicating 
drinks;  and  (2)  that  at  the  time  of  the  exe- 
cution of  said  Instruments  she  was  suffering 
from  very  distressing  wounds  on  her  person, 
caused  by  a  bum,  from  the  effects  of  which 
she  afterwards  died.  There  is  no  doubt  that, 
under  the  evidence,  it  must  be  taken  as  true 
that  at  times  she  drank  to  excess,  and  was 
sometimes  greatly  Intoxicated.  As  to  the  ex- 
tent to  which  her  habit  of  drinking  went, 
there  la  a  maiked  conflict  of  testimony.  It 
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being  much  more  excessive  according  to  re- 
spondeuts'  witnesses  than  as  repres^ited  by 
TvitnesBes  of  appellants.  But  the  Jury  had 
the  right  to  accept  the  testimony  of  respond- 
ents' witnesses  on  the  point.  That  testimony, 
however,  leaving  out  of  view  the  contradic- 
tory testimony  of  appellants'  witnesses,  went 
no  further  than  this:  that  for  many  years 
the  deceased  used  Intoxicating  liquors;  that 
she  frequently  used  tliem  to  excess;  that  she 
was  sometimes  ^runk,  when,  like  other  peo- 
ple in  that  condition,  she  talked  foolishly, 
but  theu,  when  not  la  that  condition,  she 
was,  as  one  of  respondents'  witnesses  said, 
"perfectly  straight";  and  that,  although  an  Il- 
literate woman,  being  unable  to  read  or  write, 
she  bad  ordinary  intelligence  and  shrewdness, 
and  capacity  such  at;  an  illiterate  person 
may  have  to  do  business.  Mark  Leonard, 
one  of  respondents'  witnesses,  and  certainly 
not  an  unwilling  one,  after  having  testified 
to  her  Intoxication  on  certain  occasions,  said: 
"She  was  sober  enough  to  transact  business 
most  of  the  time,  but  I  am  only  speaking  of 
a  few  times."  WUllaiu  Maxey,  another  wit- 
ness for  respondents,  having  testified  that  he 
saw  her  Intoxicated  on  a  certain  occas'on, 
said:  "I  used  to  see  Mrs.  Wilson  quite  fre- 
quently. I  have  seen  her  at  times  whun  not 
under  the  influence  of  liquor.  When  I  saw 
her  at  her  house,  I  couldn't  say  that  she  was 
under  the  influence  of  liquor  as  far  as  I 
could  see.  I  used  to  see  her  in  town  when 
she  was  not  under  the  influence  of  liquor, 
and  I  have  seen  her  at  times  wlien  she  was. 
I  have  seen  her  sober.  She  attended  to  her 
business  personally,— a  great  deal  of  it."  An- 
other witness  for  respondents,  Mrs.  Blewctt, 
having  testified  that  the  deceased  "drank 
pretty  often,"  said:  "In  the  afternoon,  gen- 
erally, she  seemed  to  be  more  inclined  to  the 
effects  of  It.  I  know  In  the  forenoon  she  was 
always  right,  but  In  the  afternoon  I  would 
often  find  her  asleep.  Sometimes,  at  such 
times  as  I  would  find  her  asleep,  she  would 
be  under  the  influence  of  liquor."  George  J. 
Dalton,  a  witness  for  respondents,  said:  "I 
have  seen  her  sometimes  that  I  thought  she 
was  under  the  influence  of  liquor  or  something 
else,  and  other  times  that  she  seemed  to  be 
perfectly  straight."  I.  W.  Ilellman,  a  witness 
for  respondents,  testified  that  he  had  known 
her  about  25  years,  and  had  done  business 
with  her  as  her  banker  for  a  long  time,  and 
that  she  came  very  frequently  to  his  bank. 
He  further  testified  as  follows:  "She  was 
generally  sober  wlien  she  came.  Bridget  Wil- 
son, though  an  illiterate  woman,  was  a  very 
bright  woman,  and  a  woman  of  a  good  deal 
of  business.  She  tallcpd  nicely.  Was  ratlier 
an  attractive  woman  in  some  respects,  in  her 
way  of  talking."  Other  quotations  of  a  sim- 
ilar character  might  be  made,  but  the  fore- 
going are  siiflidcnt  to  indicate  the  general  na- 
ture of  her  drinlilng  habit,  and  the  limita- 
tions put  upon  It  by  respondents'  own  wit- 
nesses. 
Of  course,  It  Is  possible  for  long-continued 


excessive  use  of  alcoholic  stimulants  to  so  per- 
manently Impair  the  intellectual  faculties  of 
the  person  indulging  in  them  as  to  degrade  hbn 
or  her  to  the  condition  of  imbecility  or  mental 
Incompetency  to  do  any  legal  act.  But  the 
question  In  a  case  like  the  one  at  bar  always 
Is,  not  what  might  have  been  the  mental 
condition  of  the  testator  at  the  time  of  the 
execution  of  the  will,  but  what  was  that  con- 
dition? While  evidence  of  the  condition  of 
the  testator's  mind  both  before  and  after  the 
date  of  the  testamentary  act  Is  admissible,  yet 
It  Is  Important  only  as  It  bears  upon  that 
condition  at  the  very  time  of  the  execution 
of  the  win.  It  unfortunately  Is  often  the 
case  that  exceedingly  bright  and  strong-mind- 
ed people  are  addicted  to  the  excessive  use  of 
alcoholic  drinks,  and  are  frequently  intoxicat- 
ed; and  to  hold  that  the  wills  of  such  per- 
sons, although  shown  to  have  been  executed 
when  they  were  In  full  possession  of  testa- 
mentary capacity,  can  be  upset  by  a  Jury 
ui>on  mere  proof  of  such  drinking  habit, 
would  be  to  carry  the  rule  of  "conflicting  ev- 
idence" beyond  all  reasonable  bounds.  Upon 
the  point  of  excessive  drinking,  see  Ayrey  v. 
Hill,  2  Addams,  Ecc.  200;  Peck  v.  Caiy.  27 
N.  y.  0;  Elkinton  v.  Brick,  44  X.  .7.  Eq. 
154,  15  Atl.  391;  Andress  v.  Weller,  3  N.  J. 
Eq.  CiM;  Harmony  Lodge's  Appeal,  127  Pa. 
St.  270,  18  Atl.  10;  Bannister  v.  Jackson, 
45  N.  J.  Eq.  702,  17  Atl.  CS>2:  Wheeler  v. 
Aldcrson,  3  Hagg.  Ecc.  574;  Kahl  v.  Scho- 
ber,  ;»  N.  .T.  Eq.  4«1  (in  which  It  Is  said  that' 
"it  Is  familiar  law  that  habits  of  drunken- 
ness do  not  of  themselves  take  away  a  man's 
capacity  to  make  a  will").  Under  the  cir- 
cumstances of  the  case  at  bar,  the  testimony 
of  resiK>ndent.s'  witnesses  as  to  the  use  of 
alcoholic  liquors  by  the  decea.«ed  Is  entirely 
Insufficient  to  Justify  the  finding  of  the  Jury 
that,  at  the  time  of  the  execution  of  the 
will  and  codicil,  she  was  not  of  sound  mind; 
and  the  evidence  affords  no  pretense  for 
contending  that  she  was  Intoxicated  at  the 
time  of  the  testamentary  acts.  Neither  does 
the  fact  that  deceased,  at  the  time  of  the 
testimicntary  acts,  was  suffering  from  the  In- 
Jury  which  afterwards  caused  her  death,  af- 
ford any  sufficient  ground  for  the  finding 
tliat  she  was  Incompetent  to  make  a  will  at 
the  time  the  will  and  codicil  were  made.  A 
couple  of  days  before  the  execution  of  the 
win,  she  ■was  badly  injured  by  a  fire  which 
occurred  In  her  house  while  she  was  beyond 
doubt  in  a  state  of  intoxication;  and  she 
aftei-wards  died  from  the  effects  of  the 
wounds  then  received.  She  was  badly  burn- 
ed on  her  thighs,  and  almost  her  entire  ab- 
domen was  blistered,  and  a  spot  on  it  about 
the  size  of  a  silver  dollar  was  burned  through 
the  skin.  It  Is  possible  tliat  these  wounds 
miglit  have  had  the  effect  of  destroying  her 
testamentary  capacity,  but  the  question  is, 
did  they  have  that  effect?  And  the  evl- 
donco  abundantly  shows  that  they  did  not. 
A  luultituile  of  wills  could  be  conveniently  set 
a.tklu   by  Juries   who   do  not  like   their  con- 
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tents,  and  the  beneficiaries  left  without  any 
redress.  If  mere  evidence  that  a  will  was 
made  during  tlie  last  illness  oi!  tiie  testator, 
wblcli  might  tiave  rendered  him  incompetent, 
is  a  sufficient  "conflict"  with  clear  proof  tliat 
he  was  competent  at  the  time  of  the  testa- 
mentary act  to  warrant  a  verdict  against  the 
▼alidity  of  the  will.  Would  mere  evidence  of 
old  age,  which  might  possibly  have  so  Im- 
paired the  mental  faculties  of  a  testator  as  to 
render  him  Incompetent,  be  sufficient  to  Jus- 
tify a  verdict  upsetting  his  will  in  the  face 
of  clear  proof  that  he  was  competent  at  the 
time  of  the  testamentary  act?  See  Oarty  v. 
Connolly,  91  Cal.  15,  27  Pac.  599,  and  cases 
cited  in  note  on  pages  61,  62,  1  Jarm.  Wills, 
6th  Ed. 

The  other  arguments  in  favor  of  uphold- 
ing the  verdict  do  not  need  much  notice.  It 
Is  said  that  the  will  was  unnatural,  because 
tout  little  was  left  to  the  husband  of  the  de- 
ceased. This  Is  not  the  fact  If  we  consider 
both  the  will  and  codicil,  wliich  were  pro- 
bated together;  but,  as  was  said  In  Estate 
of  Langford.  108  CaL  624,  41  Pac.  703:  "The 
consideration  of  the  question  whether  or  not 
a  will  is  'unnatural'— by  which  is  meant,  we 
suppose,  different  from  what  it  might  have 
been  expected  to  have  been— is  of  no  impor- 
tance except  in  a  case  where  there  is  some 
evidence  Immediately  tending  to  show  ment.il 
Incapacity,  fraud,  or  undue  influence,  in 
which  event  it  might  serve  to  help  out  a 
weak  ease.  •  •  •  A  will  cannot  be  upset 
because,  in  the  opinion  of  a  Jury  or  court,  it 
is  unnatural."  And  in  the  McDevitt  Case, 
supra.  Temple,  C,  speaking  for  the  court, 
said:  "Although  I  do  not  thinic  it  of  special 
Interest  here,  it  is  well  to  remember  that  one 
has  the  right  to  make  an  unjust  will,  an 
unreasonable  will,  or  even  a  cruel  will." 
However,  if  a  man  who  had  always  lived  In 
api)arently  the  most  affectionate  relations 
with  his  family  should  leave  a  will  in  which 
all  his  property  was  granted  to  strangers,  and 
no  reason  could  be  suggested  or  explanation 
made  why  he  thus  disinherited  those  near  re- 
latives whom  he  had  always  seemed  to  love, 
this  clrcum.stance  would  certainly  tend  to 
show  some  delusion  or  alienation  of  reason 
at  the  time  of  the  testamentary  act.  But  it 
would  not  be  sufficient  to  overturn  the  will 
In  the  face  of  clear  and  plenary  proof  of  full 
testamentary  capacity  at  the  time  the  will 
was  executed;  and  It  would  vanish  in  the 
presence  of  a  reasonable  explanation  of  the 
net,  and  a  clear  intent  to  do  it  with  a  full 
present  knowledge  of  conditions  and  conse- 
quences. In  the  case  at  bar  the  facts  are 
such  as  to  put  it  beyond  the  rpflch  of  the  rule 
fliat,  under  certain  cirounistances,  Impor- 
tanc«>  should  attach  to  the  consldeiMtion  iliat 
a  will  was  unnatural.  Ilere  the  deceasefl 
and  her  Iiusband  had  been  for  a  long  time  on 
unfriendly  terms.  They  had  frequent  quar- 
rels, and  she  was  lilghly  Incensed  against 
him  for  what  she  believed  to  be  improper  re- 
la  I  ions  between  him  and  another  woman. 
49P.-12 


When  the  will  was  being  drafted-  she  said 
that  $50  per  month  was  enough  for  her  hus- 
band, and  that,  if  he  got  any  more,  "he  would 
only  spend  it  on  Eliza  Sanchez,"  and  that  "he 
had  told  her  that  he  would  marry  Eliza  San- 
chez before  she  was  cold  in  the  ground." 
Here,  then,  the  fact  that  she  did  not  give  her 
husband  more  is  fully  and  reasonably  ex- 
plained, and  affords  no  evidence  of  testamen- 
tary Incapacity;  and  the  case  presents  no 
Just  reasons  for  a  finding  that  the  will  was 
Invalid  because  "unnatural." 

Some  contention  is  made  tiiat  the  contents 
of  the  will  and  codicil,  considered  in  connec- 
tion with  two  former  wills,  show  mental  in- 
capacity. We  see  nothing  in  this  contention. 
The  deceased  had  made  two  former  wills, 
which  she  had  canceled;  and  the  worst  that 
can  be  said  about  the  contents  of  those  wills 
is  that  she  a  number  of  times  changed  some 
of  the  beneficiaries,  and  particularly  her  resid- 
uary legatees.  We  see  nothing  extraordi- 
nary In  tills.  It  certainly  affords  no  evi- 
dence of  testamentary  incapacity.  A  steady 
purpose  to  cut  off  her  husband  with  a  small 
monthly  allowance  runs  through  all  these 
wills,  except  the  codicil  in  contest.  That  be- 
ing her  fixed  purpose,  and  having  a  large 
efitate  and  no  other  near  relatives,  it  is  not 
at  ail  strange  that  she  changed  her  mind  as 
to  whom  the  great  residue  of  her  property, 
remaining  after  certain  i^^cles,  should  go. 
But  during  her  last  sickness,  and  after  she 
had  made  the  will  of  February  27th,  her  hus- 
band frequently  went  to  see  her,  and  they 
were  often  together  alone;  and  it  was  quite 
natural  that,  under  these  circumstances,  her 
animosity  to  him  should  soften,  as  it  evident- 
ly did.  So,  with  full  knowledge  of  the  conse- 
quences of  the  provisions  of  the  codicil, 
which  were  explaned  to  her  by  the  lawyer 
who  drafted  It,  although  she  apparently  had 
such  knowledge  before  the  explanation,  she, 
by  that  instrument,  disposed  of  only  a  part 
of  her  estate,  and  knowingly  left  the  greater 
part  to  go  to  her  husband  by  operation  of 

There  are  no  other  suggestions  made  in  the 
inteirest  of  respondents  which  we  deem  it 
necessary  to  notice.  Looking  through  the 
entire  record,  we  are  forceil  to  the  conclusion 
that  there  Is  not  sufficient  evidence  to  sup- 
port the  verdict;  and  that  the  case  presents 
another  Instance  of  a  Jury  being,  Insensibly 
perhaps,  carried  away  from  the  real  Issues 
legitimately  before  them  by  the  notion  that 
tlie  will  was  not  such  as  in  their  opinion  it 
ought  to  have  been,  and  therefore  should  be 
set  aside. 

There  are  one  or  two  otlier  points  made 
by  appellants  which,  perhaps,  need  notice. 
We  do  not  think  that  the  court  committed 
any  error  of  whlcii  appellants  can  complain 
by  ordering  the  contests  to  be  tried  together. 
Tliey  were  proponents  of  the  will  and  codicil, 
and  bound  to  maintain  them  against  aU  at- 
tacks; and,  if  the  coutestsints  were  willing 
to   proceed   togetlier,    there    were    no   Just 
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grounds  upon  which  appellants  could  object. 
Whether  or  not  the  contestants  could  have 
rightfully  demanded  separate  trials  Is  a  ques- 
tion not  before  us. 

The  court  did  not  err  In  allowing  respond- 
ents to  Introduce  evidence  of  the  manner  in 
which  the  deceased  acquired  property  dispos- 
ed of  in  the  will.  It  bore  in  some  degree, 
however  remotely,  on  the  question  of  testa- 
mentary capacity.  Estate  of  Ruffino  (Cal.) 
48  Pac.  127. 

The  Instructions  of  the  court  as  to  the 
general  propositions  of  law  applicable  to  the 
case  were  clear  and  correct;  and  the  conten- 
tion that  there  was  no  evidence  at  all  to  war- 
rant some  parts  of  the  charge  can  hardly  be 
maintained. 

We  do  not  thlnli  it  necessary  to  notice  the 
numerous  exceptions  to  rulings  of  the  court 
as  to  the  admissibility  of  various  Items  of 
evidence,  as  the  questions  may  not  again 
arise;  and  there  are  no  other  matters  which 
demand  further  discussion.  The  Judgment 
and  order  appealed  from  are  reversed. 

I  concur:    TEMPLE,  J. 

HBXSHAW,  J.  I  concur  In  the  foregoing 
Judgment.  I  also  concur  In  the  opinion  of 
Mr.  Justice  McFARLAND,  saving  that  I  think 
the  amendments  to  the  charge  of  undue 
Influence,  whereby  such  influence  Is  alleged 
to  have  been  exercised  by  Michael  and  Mary 
Curran,  did  not  add  a  new  ground  of  contest. 
But,  as  the  opinion  points  out,  the  evidence 
fails  to  sustain  the  charge  of  undue  influence 
against  any  of  the  persons  named. 


117  Cal.  388 

PRESCOTT  V.  EDWARDS.    (Sac.  241.) 

(Supreme  Court  of  California.    June  17,  1897.) 

Dedicatios—Revocation— Vkvdor  axd  Pckcbas- 
BK — Appurtexast  Easements. 

1.  A  landowner  has  a  risht  to  rcvolte  an  offer 
to  dedicate  land  for  a  street  where  such  offer  has 
stood  unaccepted  for  seveml  years,  and  the  land 
has  not  been  used  by  the  pulilie. 

2.  Where  a  vendor  marks  strips  of  his  land 
with  stalces,  and  informs  the  vendee  of  the 
abuttinK  land  that  such  strips  are  streets,  and 
tlie  vendee  buys  partly  because  thereof,  the  ven- 
dee takes  the  right  to  use  such  strips  as  streets, 
as  appurtenant  to  the  land  purchased,  though  his 
deed  described  the  land  by  metes  and  bounds, 
and  made  no  reference  to  streets. 

Department  1.  Appeal  from  superior  court, 
Yolo  county;   W.  H.  Grant,  Judge. 

Action  by  A.  A.  Prescott  against  D.  P.  Ed- 
wards. Tliere  was  a  Judgment  for  plaintiff, 
and  a  new  trial  was  denied,  and  defendant 
appeals.    AfHrmed. 

Charles  W.  Thomas,  for  appellant  Philip 
Biiiton,  for  respondent. 

GAROIJTTE,  J.  Upon  the  face  of  tiie  com- 
plaint, tlie  cause  of  action  and  relief  sought 
are  not  perfectly  clear.  The  trial  court  held 
the  action  to  be  one  to  enforce  a  right  of  way 


by  plaintiff,  as  appurtenant  to  his  land  over 
and  across  certain  parcels  of  defendant's  land, 
and  respondent's  counsel  agrrees  with  the  trial 
court  as  to  the  nature  of  the  cause  of  action. 
Upon  these  parcels  defendant  constructed 
houses  and  fences,  which  interfered  with 
plaiutlfTs  use  thereof  as  a  right  ot  way. 
Treating  the  action  as  of  the  character  denom- 
inated, we  shall  consider  the  merits  of  the  Utl- 
p.itIon;  Judgment  having  gone  for  plaintiff, 
and  defendant  appealing.  Viewing  the  action 
from  the  standpoint  of  the  trial  court,  there 
are  matters  alleged  which  give  It  no  strength, 
and  may  be  termed  surplusage;  but  It  can- 
not be  said  that  the  court  committed  any  ma- 
terial error  In  overruling  defendant's  demurrer 
pointed  at  these  matters.  There  are  some 
allegations  of  the  complaint  declaring  that  the 
defendant  dedicated  these  parcels  of  land  to 
the  public  as  a  highway.  As  to  the  fact  of 
dedication,  the  trial  court  found  that  defend- 
ant offered  to  dedicate  them  to  the  public  as 
streets,  and  abandoned  them  as  such  to  the 
public,  but  that  the  public  never  accepted  such 
offer  of  dedication.  Tlie  court  further  found 
that  such  parcels  of  land  had  never  been  nscd 
by  the  public  as  highways.  Conceding,  for 
the  purposes  of  the  case  only,  that  the  evi- 
dence at  the  trial  was  sufBcIent  to  support 
a  finding  of  fact  to  the  effect  that  an  offer  of 
dedication  to  the  public  was  made,  still  many 
years  had  Inten-ened  since  that  offer  was 
made,  and  It  had  not  been  accepted  by  the 
public,  either  expressly.  Impliedly,  or  presump- 
tively. Under  such  circumstances,  the  owner, 
beyond  question,  had  a  right  to  revoke  It,  and 
that  right  he  exercised  by  placing  obstructions 
upon  the  land,  of  which  acts  complahit  Is  now 
made.  This  revocation  dlmlnates  the  whole 
question  of  dedication  and  offer  of  dedication 
and  abandonment  to  tlie  public  from  the  case, 
and  plaintiff's  right  must  rest  upon  other  prin- 
ciples. The  finding  of  fact  that  defendant 
abandoned  these  lands  to  the  public  as  streets 
is  a  purely  evidentiary  matter,  tending  to 
show  dedication,  and  adds  no  strength  in  sup- 
port of  the  Judgment  In  saying  that  there 
Is  no  question  of  dedication  in  the  case,  the 
term  "dedication"  Is  used  In  Its  strictly  legal 
sense.  In  that  sense,  dedication  Is  a  matter 
purely  between  the  owner  and  the  public. 
There  is  no  such  thing  as  a  dedication  between 
the  owner  and  individuals.  The  public  must 
be  a  party  to  every  dedication.  Some  of  the 
cases  say  that  platting  a  tract  of  land,  record- 
ing the  plat  and  selling  lots  by  reference  to 
such  plat,  constitutes  a  dedication  of  the 
streets  in  favor  of  the  purchasers  of  these  lots, 
even  though  a  dedication  to  the  public  Is  not 
perfected  and  completed.  The  statement  Is 
not  absolutely  correct,  as  a  legal  principle,  as 
may  be  seen  from  what  has  already  been 
said. 

lias  the  plaintiff  a  right  of  way  over  and 
upon  the  lands  described?  The  court  found 
that  both  the  plaintiff  and  his  predecessors  In 
title  did  purchase  an  interest  in  said  strips  of 
land,  which  Interest  was  an  easement  of  a  right 
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ot  way,  as  appurtenant  to  the  lands  now  owned 
by  plaintiff.  The  facts  In  support  c*  this  con- 
clusion may  be  briefly  stated,  and  the  facts 
we  state  are  largely  those  drawn  from  the  evi- 
dence of  plaintiff's  witnesses.  Wherever  con- 
tradictions appear  In  the  evidence,  that  evi- 
dence which  tends  to  support  the  judgment  Is 
adopted.  Defendant,  as  the  owner  of  a  cer- 
tain tract  of  open  land  near  the  town  of  Win- 
ters, went  upon  the  ground  with  his  surveyor, 
and,  by  stakes  marking  boundary  Unes,  divid- 
ed the  tract  into  small  parcels.  Between  these 
parcels  he  left  two  strips  of  land,  respectively 
60  by  400  feet.  No  plat  or  map  of  these  lands 
was  made  at  the  time,  but  defendant,  accom- 
panied by  parties  contemplating  purchasing, 
went  upon  the  ground,  and  there  viewed  the 
conditions,  as  delineated  by  the  stakes.  In 
selling  to  plalntUTs  predecessors,  the  defend- 
ant sold  by  metes  and  bounds,  at  the  time  of 
the  sale  Informing  the  purchasers  that  the 
strips  marked  upon  the  ground  by  stakes  were 
streets.  The  tracts  sold  adjoined  these  strips, 
lliereafter  the  purchasers  entered  upon  the 
lands  bought,  and  Improved  the  same  by  fences 
and  otherwise.  The  trial  court  found  as  a  fact 
that  plaintiff's  predecessors  would  not  have 
porcliased  these  tracts  if  the  representations 
had  not  been  made  by  defendant  that  these 
strips  of  land  were  streets.  In  principle,  there 
can  be  no  difference,  as  to  any  question  of 
streets,  in  the  legal  status  of  a  purchaser  who 
buys  a  lot  according  to  a  plat  made  by  the 
owner,  whereon  streets  are  delineated,  and  a 
purchaser  who  buys  as  plaintiff's  predecessors 
bought.  This  land  was  platted  upon  the 
ground.  The  plat  was  as  i>erfect  and  probably 
more  satisfactory  than  though  pictured  upon 
paper.  To  be  sure,  the  blocks  were  not  num- 
bered and  the  streets  were  not  named,  as  would 
probably  have  been  the  fact  if  the  plat  bad 
been  transferred  to  paper.  But  we  do  not  see 
that  either  nimibers  or  names  are  essential. 
Again,  by  the  deeds  the  lands  were  described 
by  metes  and  bounds,  and  no  reference  Is 
found  therein  to  any  street,  but  at  the  time 
of  sale  the  defendant  pointed  out  these  strips 
of  land  as  streets,  and  the  land  sold  t>ordered 
on  such  strips.  The  purchaser's  condition  was 
thus  the  same  as  if  the  land  had  been  sold  by 
a  recorded  or  unrecorded  plat.  Under  the  cir- 
cumstances we  have  depicted,  it  would  be  a 
gross  injustice  for  the  owner  to  deprive  a  pur- 
chaser of  the  privilege  of  using  such  strips  of 
land  as  streets,  and  an  injustice  which  the  law 
does  not  countenance.  While  the  case,  in  its 
facts,  Is  out  of  the  ordinary,  upon  principle  it 
Is  analogous,  as  we  have  shown,  to  all  those 
cases  where  plats  have  been  used  In  the  mak- 
ing of  sales;  and  we  know  of  no  case  of  that 
kind  where  relief  has  been  refused  when 
sought  in  courts  of  justice.  While  courts  may 
not  all  have  agreed  upon  the  legal  principle  to 
be  Invoked  in  administering  relief,  yet  the  re- 
sult has  always  been  the  same,— relief  has  al- 
ways been  granted.  Dedication  is  but  a  phase 
of  estoppeL    In  speaking  of  dedication  of  land 


to  public  use,  Herman,  In  his  work  on  Estoppel 
(section  1141),  says,  "It  does  not  operate  as  a 
grant,  but  is  in  the  nature  of  an  estoppel  in 
pals,  which  debars  the  owner  from  recovering 
it  back."  And  the  decisions  of  this  court  where 
it  is  declared  that,  as  to  the  purchaser  ot  lots 
adjoining  platted  streets,  such  streets  are  dedi- 
cated by  the  owner,  mistake  the  controlling 
doctrine  in  form,  rather  than  In  substance; 
for  it  Is  the  doctrine  of  estoppel  in  pais  that 
gives  the  vendee  his  remedy,  and  prevents  the 
practice  of  injustice  by  the  vendor.  In  Gro- 
gan  V.  Town  of  Hay  ward,  6  Sawy.  498,  4  Fed. 
161,  Justice  Field,  in  speaking  as  to  the  re- 
spective rights  of  the  public  and  a  purcliaser 
by  a  plat,  said:  "In  the  one  case,  the  acc^t- 
ance  completes  the  transfer  of  the  property 
or  easement  in  it  from  the  owner  to  the  put>- 
lic;  In  the  other  case,  the  contract  with  the 
owner  estops  him  from  asserting  any  interest 
except  in  common  with  the  purchasers  from 
him."  Again:  "The  sale  by  the  map,  or  with 
reference  to  the  streets  upon  it,  was  a  sale  not 
merely  for  the  price  named  in  the  land,  but 
for  the  further  consideration  that  the  streets 
and  public  grounds  designated  on  the  map 
should  forever  be  open  to  the  purchaser  and 
to  any  subsequent  purchasers  in  the  town. 
This  was  an  essential  part  of  the  cobaiaera- 
tion.  The  purchaser  took  not  merely  tne  in- 
terest of  the  grantor  In  the  land  described  in 
bis  deed,  but,  as  appurtenant  to  it,  an  ease- 
ment in  the  streets  and  in  the  public  grounds 
named,  with  an  ample  covenant  that  subse- 
quent purchasers  should  be  entitled  to  the 
same  rights."  This  principle  is  reiterated  In 
People  V.  Reed,  81  Cal.  78,  22  Pac.  474.  In 
Schmltt  V.  San  Francisco,  100  Cal.  303,  34  Pac. 
961,  this  court  said:  "In  other  words,  If  the 
dedication  has  not  been  accepted  or  the  pnq;)- 
erty  used  by  the  public,  it  is  purely  a  question 
of  estoppel  in  pais.  If  no  one  has  acted  upon 
the  c^er  in  such  a  mode  that  they  would  be 
Injured  by  the  revocation,  the  owner  may  re- 
voke the  dedication,  even  though  it  be  an 
actual  dedication,  and  not  a  mere  offer."  It 
is  plain  that  the  word  "dedication,"  as  here 
used,  only  Implies  the  doing  of  all  those  acts 
by  the  owner  wiilch  leave  nothing  to  be  done 
to  perfect  a  complete  and  perfect  dedication 
save  an  acceptance  of  some  kind  upon  the  part 
of  the  public.  In  the  present  case  these  strips 
were  outlined  upon  the  ground,  and,  at  the 
date  of  the  purchase,  were  declared  by  the 
owner  to  be  streets.  The  right  to  use  them  as 
such  formed  part  of  the  consideration  moving 
to  the  vendee  for  the  purchase,  and  such  right 
of  use  became  appurtenant  to  the  land  grant- 
ed. The  owner  declared  to  the  purchasers  that 
the  parcels  were  streets,  the  purchasers  acted 
upon  such  declaration,  and  as  to  such  pur- 
chasers those  parcels  are  streets.  For  the 
foregoing  reasons  the  judgment  and  order  are 
affirmed. 

We   concur:    VAN    FLEET,   J.;   HABUI- 
SON,  J. 
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5  Cal.  Unrep.  707 

PURSER  T.  CADr.    (Sac.  183.) 

(Supreme  Court  of  Califoniia.    June  17,  1897.) 

Execution  Sale— Titi.k  op  PuKcuAsKn— Reversal 
or  JiDGMKNT— Lien  op  Juooment. 

1.  riaintiff  claimed  title  to  certain  land  under 
exccutinn  sale  and  sheriffs  deixl  to  his  srantors. 
After  such  sale  tlie  judgment  was  reversed  in 
the  supreme  court  as  far  as  it  awarded  couns»l 
foes,  but  was  in  all  otlier  rosi>;cts  afliniied.  Ilrhl 
that,  since  no  onler  foi  the  ri-slitiuion  of  the 
property  sold  was  ever  mailo,  as  provided  by 
Code  Civ.  I'roc.  §  J).")7,  plaintiffs  tiili-  acquire! 
by  the  execution  sale  was  not  affected  by  such 
reversal. 

2.  'Where  judsmionta  are  n'lidered  foreclosing 
liens  for  labor,  the  lions  relate  back  to  the  time 
■when  the  hibor  for  which  they  were  cliiiiiied 
commenced,  and  the  deeds  executed  in  pursuance 
thereto  tjike  effect  by  relation  to  the  time  the 
liens  attached. 

3.  In  onler  to  recover  pos.session  of  property 
purchased  at  execution  sale,  it  is  necessary  to  in- 
ticKluce  in  evidence  the  judgment  as  a  basis  of 
tlie  execution. 

Conimlsslonei's'  decision.  Department  1. 
Appeal  from  superior  court,  Las.seu  county; 
W.  T.  Masten,  Judfie. 

Action  by  Edward  T.  Purser  against  Frank 
P.  Cady.  Judgment  for  plalutin:,  and  defend- 
ant appeals.    Affirmed. 

Goodwin  &  Goodwin,  for  appellant  L.  A. 
Shinn,  for  respondent 

BELCHER,  C.  The  property  Involved  In 
this  case  is  situated  In  La-ssen  county,  and  de- 
scribed as  that  certain  storage  reservoir  known 
as  "Ball's  CJanyon  Reservoir,"  or  "Ward's 
Lake,"  located  upon  certain  described  sections 
of  land,  and  a  canal  leading  from  said  reser- 
voir In  an  easterly  direction  to  or  near  the 
town  of  Amedee,  and  known  as  the  "Eagle 
Lake  Company  Canal."  The  action  was  com- 
menced April  3,  1805,  and  It  Is  alleged  In  the 
complaint  that  the  plaintiff  Is  the  owner,  In 
possession,  and  entitled  to  the  possession  of 
the  said  property,  and  of  all  water,  water 
rights,  and  appurtenances  connected  there- 
with; that  defendant  threatens  and  intends 
wrongfully  and  forcibly  to  take  po-sscssion 
of  said  property,  and  to  deprive  plalutlfC  of 
the  use  thereof,  and  will  do  so  unless  restrain- 
ed by  an  order  of  the  court,  to  plaintiffs  irrep- 
arable damage;  and  that  defendant  Is  insol- 
vent, and  unable  to  respond  in  damages, 
wherefore  Judgment  is  asked  that  defendant 
bo  perjietnally  enjoined  from  entering  upon, 
taking  possession  of,  or  In  any  way  interfering 
with  the  said  property.  Defendant  answered, 
denying  each  allegation  of  tlie  complaint,  and 
by  way  of  cross  complaint  alleged  that  he 
was,  and  ever  since  the  21th  day  of  August, 
ISW,  had  been,  the  owner  of  the  said  reservoir 
and  canal,  and  a.'<ked  the  court  to  quiet  his  ti- 
tle thereto  as  against  the  claims  of  the  plain- 
tiff Plaintiff  answered  the  cross  complaint, 
denying  all  of  Its  allegations,  and  again  set- 
ting up  title  in  himself.  The  issues  raised  by 
the  cross  complaint  were  first  tried,  and  as  the 
result  of  the  whole  trial  the  com-t  found  all 
the  facts  in  favor  of  the  plaintiff,  and  on  July 


12,  1895,  gave  judgment  as  prayed  for  In  the 
complaint.  From  that  Judgment  the  defend- 
ant apiienled,  and  has  brought  the  case  here 
on  a  bill  of  exceptions. 

At  the  commencement  of  the  trial  it  was 
stipulated  that  both  parties  claimed  title  to 
the  premises  from  a  common  source,  the  Eagle 
Lake  Laud  &  Irrigation  Company,  a  corpora- 
tion. To  establish  his  title,  the  defendant  re- 
lied on  a  judgment  recovered  by  him  against 
j  tlie  said  corporation  in  the  superior  court  of 
I  I.nssen  county  on  June  13,  1893,  upon  a  money 
demand;  an  execution  issued  on  the  ju^igmout 
;  on  January  2."),  18!)4,  and  a  sale  tlicreiiniler 
]  on  February  23,  1894,  at  which  he  was  the 
purchaser,  and  a  sheriff's  deed  executed  to 
I  him  on  August  24,  1894.  To  establish  his  right 
to  the  property  the  plaintiff  relied  upon  the 
following  three  som-ces  of  title:  (1)  Two  judg- 
ments recovered  in  the  superior  court  of  Las- 
sen county  on  February  5.  1804,  by  T.  C.  RIggs 
and  J.  P.  Keener  .tgainst  the  said  corporation, 
foreclosing  alleged  liens  for  labor  performed 
by  the  plaintiff  in  the  actions  on  the  said 
reservoir  and  canal  during  the  years  1892  and 
1893;  orders  of  sales  issued  on  the  said  Judg- 
ments, and  sales  thereunder  on  March  24, 
1894,  at  which  RIggs  and  Keener  were  the  pur- 
chasers; two  sheriff's  deeds  to  the  purchasers, 
executed  October  2,  1S94;  and  conveyances 
of  the  said  property  subsequently  made  by 
RIggs  and  Keeuer  to  the  plaintiff  here  for  the 
consideration  of  |!4.")0  paid  to  each  of  the 
grantors.  (2)  A  decree  of  foreclosure  render- 
ed December  4,  1804,  in  an  action  commenced 
March  2(5,  1894,  in  the  superior  court  of  Los- 
sen  county  by  the  plaintiff  herein  against  the 
said  corporation,  the  defendant,  Frank  P. 
Cady,  and  others,  to  foreclose  a  mortgage  up- 
on the  said  reservoir  and  Its  appurtenances, 
e.xecuted  on  May  24,  1802,  by  the  corporation 
to  the  plaintiff,  to  secure  payment  of  Its  prom- 
issory note  for  ?(i.800,  of  the  same  date;  an 
order  of  sale  on  the  said  decree  Issued  Decem- 
ber 5,  1894,  and  a  certificate  of  sale  showing 
plaintiff  to  be  the  purcha.«er  of  the  property, 
dated  Jantiary  7,  1895.  (3)  A  decree  of  fore- 
closure, rendered  .May  1,  1894,  in  an  action 
commenced  December  15,  1893,  In  the  superior 
court  of  Ijissen  county  by  the  plaintiff  herein 
against  the  said  corporation,  the  defendant, 
Frank  P.  Cady,  and  others,  to  foreclose  a 
mortgage  upon  the  Leavitt  Irrigation  system, 
executed  August  2, 1892,  to  secure  payment  of 
certain  promissory  notes;  an  order  of  sale  and 
a  deed  of  the  proiierty  executed  to  the  plain- 
tiff heroin  before  the  commencement  of  this 
action  by  the  commissioner  duly  appointed  to 
make  the  sale. 

The  finding  of  the  court  that  plaintiff  was 
in  possession  of  the  property  in  controver.sy 
is  not  questioned,  and  there  was  evidence 
tending  to  show  that  his  possession  com- 
menced, with  the  permission  of  the  owner, 
early  in  1893.  Appellant,  however,  contends 
that  none  of  the  other  findings  In  favor  or 
the  plaintiff  were  Justified  by  the  evidence. 
The  first  questions,  then,  to  be  considered 
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relate  to  the  Riggs  and  Keener  Jodgments 
and  the  deeds  executed  In  pursuance  of  sales 
thereunder,  through  which  plaintiff  claims 
title.  It  appears  from  the  record  that  on 
Febrnary  1, 1895,— a  year  less  four  days  after 
the  JudRinents  were  entered,— the  defendant 
coriKJi'atlon  caused  to  be  sei-ved  and  filed 
notices  of  appeal  therefrom  to  the  supreme 
court;  and  our  attention  Is  called  by  counsel 
to  the  fact  that  In  December  following  the 
jadjrmeiits  wore  i"eversed  Jn  so  far  as  they 
awarded  counsel  fees,  and  declared  that  the 
plaintiff  was  entitled  to  a  lien  upon  the 
property  of  the  defendant,  and  directed  a  sale 
of  such  property,  but  In  all  other  respects  af- 
firmed. Keener  v.  Irrigation  Co.,  110  Cal. 
C27,  43  Pae.  14;  RiKgs  v.  Irrigation  Co.  (Cal.) 
43  Pac.  15.  Did  these  reversals  hare  the  ef- 
fect to  destroy  the  title  which  had  apparent- 
ly rested  In  the  plaintiff  more  than  a  year 
before  the  decisions  were  rendered?  The 
Judgments  were  regular  In  form,  directing 
the  sale  of  the  property  to  satisfy  liens 
which  were  adjudged  to  exist,  and  were 
rendered  by  a  court  having  Jurisdiction  of 
the  parties  and  the  subject-matter,  and  at 
the  time  of  the  commencement  of  the  actions 
notices  of  Ha  pendens  In  due  form  were  re- 
corded In  the  office  of  the  cotmty  recorder. 

The  Code  of  CIvH  Procedure  contains  the 
following  provisions: 

"Sec.  945.  If  the  Judgment  or  order  ap- 
pealed from  direct  the  sale  or  delivery  of 
possesmlon  of  real  property,  the  execution  of 
the  same  cannot  be  stayed  unless  a  written 
undertaking  be  executed  on  the  part  of  the 
appellant,"  etc. 

"Sec.  957.  When  the  Judgment  la  revers- 
ed or  modified,  the  appellate  court  may  make 
complete  restitution  of  all  property  and  rights 
lost  by  the  erroneous  Judgment  or  order,  so 
far  as  such  restitution  Is  con.sistent  with  the 
protection  of  a  purchaser  of  property  at  a  sale 
onlered  by  the  Judgment,  or  had  under  process 
Issned  upon  the  Judgment,  on  the  appeal  from 
which  the  proceedings  were  not  stayed;  and 
for  reHet  In  such  cases  the  appellant  may  have 
his  action  against  the  respondent  enforcing  the 
Judjimeiit  for  the  proceeds  of  the  sale  of  the 
property,  after  deducting  therefrom  the  ex- 
penses of  the  sale." 

In  the  cases  referred  to  It  does  not  appear 
that  any  order  for  the  resHtntion  of  the 
property  sold  was  ever  made  by  the  appellate 
court  or  the  superior  court.  The  purcliaser's 
title  to  the  property  was,  therefore,  not  af- 
fected by  the  reversals,  and  appellant's  rem- 
edy. If  any  he  had,  was  an  action  for  dam- 
ages. Keynolds  v.  Ilosmer,  45  Cal.  Olfl; 
Withers  v.  Jacks,  79  Cal.  297.  21  Pac.  824: 
Waterworks  v.  Driukhonse,  95  Cal.  220,  'AO 
Pac.  218.  The  liens  foreclosed  related  back 
to  the  time  when  the  labor  for  which  they 
were  claimed  commenced  (Association  v.  Wag- 
ner, 61  Cal.  849;  Insurance  Co.  v.  Fish- 
er. 106  Cal.  224,  39  Pac.  7G8),  and  the  deeds 
executed  in  pursuance  of  the  Judgments  of 
foreclosore  took  effect  by  relation  at  the  time 
Cal.Rep.  4$-S2  P.— S 


the  liens  attached  (Freem.  Ex'ns,  i  83S; 
Sharp  V.  Baird,  43  Cal.  577;  Porter  v.  Pico, 
55  Cal.  165;  Brady  v.  Burke,  90  Cal.  1,  27 
Pac.  52).  Appellant  had  at  least  constructive 
notice  of  the  liens  claimed  at  the  time  of 
his  purchase,  and  he  was,  therefore,  not  a 
bona  flde  purchaser  without  notice.  "To  en- 
title a  party  to  protection  as  such  a  purchas- 
er, he  must  aver  and  prove  the  possession  of 
his  grantor,  the  purchase  of  the  premises, 
the  payment  of  the  purchase  money  In  good 
faith,  and  without  notice,  actual  or  construc- 
tive, prior  to  and  down  to  the  time  of  its 
pa.vment,  for.  if  he  had  notice,  actual  or 
constructive,  at  any  moment  of  time  be- 
fore the  paj-ment  of  the  money,  he  Is  not  a 
bona  flde  purchaser."  Eversdon  v.  Mayhew, 
65  Cal.  1C3.  3  Pac.  641;  Wllholt  v.  Lyons,  98 
Cal.  409,  a*?  Pac.  325. 

There  was  no  error  In  admitting  In  evi- 
dence the  Ulggs  and  Keener  Judgfments.  "For 
the  purpose  of  recovering  possession  of  the 
property  purchased  at  a  sale  under  such  exe- 
cution, it  Is  necessary  to  introduce  in  evi- 
dence the  Judgment  as  the  basis  of  the  exe- 
cution, and,  If  the  enforcement  of  the  Judg- 
ment has  not  been  stayed,  the  fact  that  an 
appeal  therefrom  has  been  taken  does  not 
prevent  the  Judgment  from  being  received  in 
evidence  and  considered."  Water  Co.  v. 
Swartz,  99  Cal.  284,  33  Pac.  878.  There  was 
evidence  that  defendant  said  he  had  been 
advised  to  take  possession.  If  need  be,  with  a 
shotgun,  and  that  he  was  going  to  take  pos- 
session. Under  the  circumstances  8hown» 
plaintiff  was  clearly  entitled  to  institute 
and  maintain  an  action  to  enjoin  defendant 
from  entering  upon  and  taking  possession  of 
the  property.  In  view  of  what  has  been 
said,  it  Is  unnecessaiT  to  consider  the  plain- 
tlflTs  second  and  third  sources  of  title.  We 
find  In  the  record  no  valid  ground  for  rever- 
sal, and  advise  that  the  Judgment  be  af- 
firmed. 

We  concur:     HAYNES,  C;  CHIPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  in  the 
foregoing  opinion,  the  judgment  is  affirmed. 


117  Cal.  381 
In  re  WILMERDINO'S  ESTATE.  (8.  F.  375.) 
(Supreme  Conrt  of  California.    June  17,  188T.) 

IXHERITANCB    TaX  — DiaCHIMIXATIO!!  —  COSSTITC- 
Ttc>NAI.ITT. 

1.  St.  1893,  p.  193.  establishing  a  collatcml 
inhoritanoe  tax,  is  not  unconstitutional,  as  a  dis- 
onniination  between  persons  sUimlinB  in  the 
same  relation,  nioivly  l)OcaHso  It  <Ioos  not  tax  in- 
heritaiic»»9  l).v  hrotliers  and  sisters  of  deceased, 
and  does  tax  inheritances  by  children  of  snch 
brotliors  and  sisters,  while  Civ.  Code.  S  13S6, 
provides  that  in  certain  cases  the  children  of 
deceased  brothers  and  sisters  may  talje  by  rep- 
resentation, (since  such  regulation  of  descent  la 
not  a  classification  for  the  purpose  of  taxation. 

2.  St.  ]S"J3,  p.  103,  establishing  a  collateral 
inheritance  tax,  is  not  unconstitutional  IxKtiuse 
it  exempts  inheritances  not  exceeding  JHOO;  the 
tax  being  on  the  right  of  succeaaion,  and  henoa 
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not  within  fh«  conatitationli]   reqairement  that 
property  ahaJl  be  taxed  accordlns  to  its  T«loe. 

Department  1.  Appeal  from  superior  court, 
dty  and  coontj  of  San  Frandsco;  J.  Y.  Cof- 
fey. Judge. 

ProceedlDga  for  the  valuation  of  the  estate 
of  Wilmerdlng,  deceased,  for  the  imposition 
of  the  collaterai  Inheritance  tax.  From  an 
order  for  the  payment  of  such  tax,  the  execu- 
tors appeal.    Affirmed.   - 

Edward  J.  McCutchen  (Page.  McCutchen  & 
Cells,  of  counsel),  for  appellants.  W.  8. 
Barnes  (Elliott  McAllister,  of  counsel),  for  re- 
spondent. 

HARRISON,  J.  The  decedent  by  his  last 
will  and  testament  left  various  legacies  to  his 
brothers  and  sisters,  and  also  a  legacy  of 
$200,000  to  his  nephew,  Henry  W.  Payne. 
Upon  proceedings  therefor  In  the  superior 
court  of  the  city  and  county  of  San  Francis- 
co, by  virtue  of  the  act  commonly  known  as 
the  "Act  Providing  for  a  Collateral  Inherit- 
ance Tax."  passed  March  23,  1S93  (St.  1803. 
p.  193),  It  was  determined  that  the  value  of 
the  legacy  was  $148,000.34;  and  thereupon  the 
court  made  an  order  directing  the  executors 
to  pay  to  the  treasurer  of  the  city  and  county 
the  sum  of  $7,444.98.  as  and  for  the  tax  upon 
this  legacy.  From  this  order  the  executors 
have  appealed. 

The  act  under  which  the  order  appealed 
from  was  made  is  entitled  "An  act  to  estab- 
lish a  tax  on  collateral  inheritances,  bequests 
and  devises,  to  provide  for  its  collection,  and 
to  direct  the  disposition  of  the  proceeds." 
Section  1  of  the  act  declares:  "After  the 
passage  of  this  act  all  property  which  shall 
pass  by  will,  or  by  the  intestate  laws  of  this 
state,  from  any  person  who  may  die  seized 
or  possessed  of  the  same  while  a  resident  of 
this  state  *  *  *  to  any  person  or  persons 
*  *  *  'other  than  to  or  for  the  use  of  bis 
or  her  father,  mother,  husband,  wife,  lawful 
Issue,  brother,  sister,  the  wife  or  widow  of  a 
son.  or  the  husband  of  a  daughter,  or  any 
child  or  children  adopted  as  such  In  conform- 
ity with  the  laws  of  the  state  of  Cnlifomla, 
and  any  lineal  descendant  of  such  decedent 
born  in  lawful  wedlock,  or  the  societies,  cor- 
porations and  Institutions  now  exempted  by 
law  from  taxation'  •  •  •  shall  be  subject 
to  a  tax  of  five  dollars  on  every  hundred  dol- 
lars of  the  market  value  of  such  property,  to 
be  paid  to  the  treasurer  of  the  proper  county, 
as  hereinafter  defined,  for  the  use  of  the  state; 
and  all  administrators,  executors  and  trus- 
tees shall  be  liable  for  any  and  all  such  taxes 
until  the  same  shall  have  been  paid  as  here- 
inafter directed;  provided  that  an  estate 
which  may  be  valued  at  a  less  sum  than  five 
hundred  dollars  shall  not  be  subject  to  such 
duty  or  tax."  Similar  statutes  have  been  en- 
acted In  other  states,  and,  with  the  exception 
of  New  Ilninpshire,  have  been  sustained  by 
the  courts  In  those  stntea  upon  the  gixjund 
that  the  chariie  tliiis  iinimscd  Is  In  the  n:iture  j 
of  an  excise  tax,  or  a  tax  itpun  the  right  of  I 


succession,  and  is  within  the  constitutional 
power  of  the  legislature.  State  v.  Hamlin. 
86  Me.  495,  30  AtL  76;  Mlnot  t.  Winthrop. 
162  Mass.  113.  38  N.  E.  512;  In  re  Hoffman's 
Estate,  143  N.  Y.  330,  38  N.  B.  311:  Strode 
V.  Com..  52  Pa.  St.  181;  State  v.  Daliymple. 
70  Md.  2;)4.  17  Atl.  82:  Eyre  v.  .lacob.  14 
Grat.  422;  State  v.  Alston,  94  Tcnn.  C74.  30 
S.  W.  750.  See,  also.  U.  S.  v.  Perkins.  Ita 
U.  S.  625,  16  Sup.  Ct.  1073.  The  principles 
upon  which  the  tax  Is  upheld  have  been  so 
fully  and  clearly  elaborated  in  the  above- 
cases  that  It  is  necessary  to  do  no  more  than 
refer  to  the  cases.  The  right  of  Inheritance, 
including  the  designation  of  heirs  and  the 
proportions  which  the  several  heirs  shall  re- 
ceive, as  well  as  the  right  of  testamentary 
disposition,  are  entirely  matters  of  statutory 
enactment,  and  within  the  control  of  the  leg- 
islature. As  it  is  only  by  virtue  of  the  stat- 
ute that  the  heir  is  entitled  to  receive  any 
of  his  ancestor's  estate,  or  that  the  ancestor 
can  divert  bis  estate  from  the  heir,  the  same 
authority  which  confers  this  privilege  may 
attach  to  It  the  condition  that  a  portion  of 
the  estate  so  received  shall  be  contributed  to 
the  state,  and  the  portion  thus  to  be  contrib- 
uted is  peculiarly  within  the  legislative  dis- 
cretion. 

The  appellants  do  not  contest  the  power  of 
the  legislature  to  pass  an  act  providing  for  a 
tax  upon  inheritances  and  legacies,  but  they 
contend  that  the  provision  of  the  act  under 
consideration,  by  which  the  tax  la  imposed 
upon  the  inheritances  of  the  children  of  a  de 
ceased  brother  or  sister,  while  the  inheritance 
of  the  surviving  brothers  and  sisters  is  ex- 
empted from  the  tax,  contravenes  the  consti- 
tution of  this  state,  in  that  it  is  applicable 
only  to  a  special  class  of  persons,  arbitrarily 
selected  from  others  standing  in  the  same 
relation  to  the  subject  of  the  law.  In  sup- 
port of  this  contention  they  rely  upon  the 
fact  that  by  subdivision  3  of  section  1386  of 
the  Civil  Code  the  legislature  has  provided 
that  in  cases  of  intestacy  the  estate  of  the 
decedent  shall  in  certain  instances  go  "in 
equal  shares  to  the  brothers  and  sisters  of 
the  decedent,  and  to  the  children  of  any  de- 
ceased brother  or  sister  by  right  of  represen- 
tation"; and  they  argue  that  the  legislature 
has  thus  created  an  inheritable  class,  all  the 
persons  of  which  stand  in  the  same  relation 
to  the  estate  of  the  decedent,  and  that,  so 
long  as  this  classiflcatlon  remains  upon  the 
statute  book,  there  can  be  no  discrimination 
In  the  burdens  Imposed  upon  the  members 
of  this  class.  The  appellants  do  not  contend 
In  their  argument  that  there  is  any  limitation 
upon  the  power  of  the  legislature  to  impose 
a  tax  upon  a  leg.acy,  without  regard  to  the 
kinship  of  the  legatee  to  the  testator,  but 
their  argument  is  directed  to  the  want  of 
power  in  the  legislature  to  make  a  discrim- 
ination in  the  successions  to  those  dying  In- 
testate. Section  1386.  Civ.  Code,  does  not 
purport  to  be  iegislntlon  for  the  lioirs  of  ar- 
intetiiute,    or  to  make  a  clatiiiincatluu  of  tli<- 
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heirs  with  reference  to  any  legislative  object. 
The  subjeot-matter  to  which  the  legislation 
is  directed  by  this  section,  and  for  which  the 
section  was  enacted,  is  the  estate  of  a  person 
dying  Intestate,  and  the  designation  of  the 
persons  who  shall  succeed  thereto,  under  the 
various  conditions  liable  to  exist  at  his  death. 
The  fact  that  the  children  of  a  deceased 
brother  or  sister  are.  In  one  of  these  condi- 
tions, placed  in  the  same  subdivision  with 
the  surviving  brothers  and  sisters,  is  due  to 
the  form  in  which  the  section  is  arranged,  and 
is  merely  Incidental  to  its  purpose.  By  the 
provisions  of  the  second  sentence  in  subdi- 
vision 2  of  the  section,  the  children  of  a  de- 
oeased  brother  or  sister,  under  certain  con- 
tingencies, succeed  to  the  estate,  in  connec- 
tion with  a  surviving  husband  or  wife,  and 
the  same  argument  which  Is  presented  by  the 
appellants  herein  would  make  them  members 
of  another  class;  thus  showing  that  It  was 
not  the  intention  of  the  legislature,  by  the 
section,  to  classify  the  successors  to  an  es- 
tate, but  merely  to  declare  the  individuals 
upon  whom  the  title  would  devolve  under 
different  conditions.  If  the  legislature  had 
made  a  special  sub^vlslon  of  the  section,  in 
which  provision  was  made  for  the  conditions 
under  which  the  children  of  a  deceased  broth- 
er might  inherit,  there  would  have  been  room 
for  the  argument  of  the  appellants;  but  the 
section  must  be  read  as  a  whole,  and,  when 
:t  appears  therefrom  that  there  are  several 
contingencies  upon  which  their  right  to  in- 
herit arises,  the  argument  for  a  classifica- 
tion of  heirs  falls  to  the  ground.  There  is, 
however,  no  necessary  connecti<m  between 
Inheritance  and  taxation,  and  In  making  laws 
r^atlng  to  these  two  subjects  the  legislature 
is  not  required  to  consider  them  together. 
Having  plenary  authority  in  reference  to  each, 
it  Is  not  required  to  shape  Its  legislation  con- 
cerning one  in  the  form  or  with  any  regard 
to  the  manner  in  which  It  has  shaped  it  con- 
cerning the  other.  In  determining  the  mode 
in  which  the  estate  of  one  dying  Intestate 
shall  be  distributed,  or  designating  the  per- 
sons who  shall  succeed  to  his  estate,  the  leg- 
islature did  not  in  any  respect  Impair  its  right 
to  distribute  the  burdens  of  taxation,  or  to 
determine  the  classes  by  which  that  burden 
shall  be  borne.  When  that  body  determined 
to  Impose  a  tax  upon  the  right  of  inheritance, 
it  was  not  limited  in  the  Imposition  of  such 
tax  to  the  Inheritance  of  any  particular  heir, 
nor  was  it  required  to  impose  the  tax  in  ac- 
cordance with  the  mode  in  which  it  had  pro- 
vided for  the  succession  to  the  estate.  The 
fact  that,  In  making  provision  for  successlcHi, 
it  has  placed  relatives  of  different  degrees  to 
the  deceased  in  the  same  class  of  successors 
did  not  require  it  to  observe  the  same  classifi- 
cation In  legislating  for  a  purpose  entirely 
distinct  from  inheritance.  Under  its  plenary 
power  to  designate  the  kindred  of  the  deced- 
ent upon  whose  right  of  succession  It  was 
proper  to  Impose  a  tax  for  the  privilege  of 
enjoying  this  right,  it  had  the  right  to  select 


the  nephews  of  the  decedent,  and  was  not 
precluded  from  so  doing  by  the  fact  that  it 
had  declared  that  in  certain  contingencies 
they  should  share  in  the  estate  equally  with  a 
surviving  brother.  If  the  legislature  had  pro- 
vided that  the  inheritance  of  every  heir  of 
the  decedeut  except  those  within  the  third 
degree  should  be  subject  to  the  tax,  there 
would  have  been  no  room  for  the  contention 
of  the  appellants.  Such  classification  would 
have  been  in  accordance  with  a  natural  dis- 
tinction, and  upon  a  matter  in  which  classifi- 
cation is  permissible.  The  act  is  none  tKe 
less  valid  because,  instead  of  designating  the 
class  of  persons  to  whom  It  applies.  It  ex- 
cludes from  its  operation  those  that  do  not 
fall  within  that  class. 

It  is  also  contended  that  the  act  is  invalid 
for  the  reason  that  It  exempts  from  the  tax 
"estates  which  may  be  valued  at  a  less  sum 
than  five  hundred  dollars."  The  estates 
which  are  thus  exempt  are  not  the  estates  of 
the  decedents  which  are  less  than  $500  In 
value,  but  the  "estates"  taken  by  Inheritance 
or  devise  which,  under  the  provisions  of  the 
act,  are  "valued"  at  less  than  that  sum.  In 
re  Hoffman's  Estate,  143  N.  T.  327,  88  K 
E.  311.  As  this  tax  Is  not  upon  property,  but 
upon  the  right  of  succession,  the  constitution- 
al provision  that  all  property  shall  be  taxed 
according  to  its  value  is  Inapplicable.  The 
right  of  the  legislature  to  impose  an  excise 
tax  includes  the  right  to  select  the  subjects 
ut>on  which  it  shall  be  imposed.  In  the  law 
under  consideration,  that  body  has  determin- 
ed that  It  is  lo  the  public  Interest  that  thl& 
tax  shall  be  Imposed  upon  the  inheritances 
which  exceed  ?500  in  value.  There  Is  no 
constitutional  requirement  that  It  shall  be  im- 
posed upon  every  inheritance,  and  the  Judg- 
ment of  the  legislature  In  that  respect  is  not 
open  to  review  by  the  courts.  It  may  have 
considered  that,  as  the  tax  upon  an  estate  of 
less  than  that  amount  wotild  be  greatly  ab- 
sort>ed  In  the  expense  of  valuing  it  as  re- 
quired by  the  act.  It  was  wise  to  provide  for 
the  exemption.  Similar  exemptions  have  been 
made  in  the  statutes  of  other  states,  and  we 
are  not  aware  that  they  have  ever  been  held 
Invalid.   The  order  is  affirmed. 


We     concur: 
FLEET,  J. 


GAROTJTTE,      J.;      VAN 


5  C«l.  rnrep.  7IJ 
SPAULDING  V.  MAMMOTH  SPRING  MIN. 

CO.  et  al.  (Sac.  186.) 
(Supreme  Court  of  Califoniia.  June  17,  1897.) 
LiBN  FOR  Wages  —  Emplotbs  or  Corporations. 
Plaintiff  alleged  that  between  June  1  and 
December  27,  1883,  he  performed  170  da.vs'  lalwr 
on  the  mine  of  defendant  corporation,  that  said 
services  were  worth  $200  per  month,  and  that  a 
balance  of  $1,200  was  due  him.  A  second  count 
alleged  that  about  March  1,  1893,  he  was  cm- 
ployed  by  defendant  at  $200  per  month:  that 
from  said  date  until  December  27,  1893,  he 
labored  on  defendant's  mine  9'^  months;  and 
that  he  had  received  $700,  leaving  a  bulaucc  of 
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$1,200.  A  tiilrd  connt  was  on  a  daim  aasigned 
to  him  for  services  performed  by  one  D.,  and 
alleged  that  such  services  wer«  reasonably  worth 
$3  per  day.  The  court  found  that  plaintiff's 
services  were  reasonably  worth  ?150  per  month, 
and  that  D.'s  services  were  reasonably  worth 
$3  per  day.  Held,  that  plaintiff  was  not  entitled 
to  a  lien  under  St.  1891,  p.  193,  providing  for  the 
payment  of  wages  of  laborers  employed  by  cer- 
tain corporations,  and  creating  a  lien  therefor 
that  can  be  enforced  only  when  plaintiff  shows 
that  the  wages  were  payable  weekly  or  montWy. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Sierra  county; 
Stanley  A.  Smltb,  Judge. 

Action  by  E.  Spauldlng  against  the  Mam- 
moth Spring  Mining  Company  and  J.  D.  Rell- 
ly  to  recover  of  defendant  company  money 
due  plaintiff  for  services,  and  to  establish  a 
lien  therefor.  Pending  the  action,  plaintiff 
died,  and  H.  Spauldlng,  administrator  of  bis 
estate,  was  substituted  as  plaintiff.  There 
was  a  Judgment  against  defendant  company 
by  default.  From  that  portion  of  the  Judg- 
ment declaring  plaintiff  entitled  to  a  lien,  and 
that  such  lien  is  superior  to  an  attachment 
lien  of  defendant  RelUy,  the  latter  appeals. 
IJeversed. 

Frank  R.  Wehe,  for  apiiellant.  F.  D.  How- 
ard, for  respondent. 

HAYNES,  C.  On  December  18.  1S5I3,  J. 
D.  ReiUy,  the  appellant  in  this  case,  com- 
menced an  action  against  the  Mammoth 
.Spring  Mining  Company  to  recover  the  sum  of 
$428.53  due  him  from  said  corporation  for 
timber  theretofore  sold  and  delivered  to  said 
corporation,  and  on  the  same  day  catLsed  a 
writ  of  attachment  to  be  issued  in  said  ac- 
tion, which  was  levied  upon  all  the  prop- 
erty of  the  corporation.  At  and  prior  to  the 
date  of  said  attachment,  .«iaid  corporation  was 
indebted  to  E.  Spauldlng  and  Daniel  Dever 
for  labor  performed  uiwu  the  mining  prop- 
erty of  said  corporation.  Dever  assigned  his 
claim  for  said  labor  to  Spauldlng,  and  on  Jan- 
uary 2,  1894,  E.  Spauldlng  commenced  an  ac- 
ticm  against  the  corporation  to  recover  the 
same,  and  made  appellant,  Rellly,  a  party  de- 
fendant. Pending  the  suit,  E.  Spauldlng 
died,  and  his  administrator  was  substituted 
as  plaintiff.  The  action  of  Spauldlng  against 
the  corporation  was  brought  under  an  act 
entitled  "An  act  to  provide  for  the  piiyment 
of  the  wages  of  mechanics  and  laborers  em- 
ployed by  corporations,"  approved  March  31, 
1891  (St.  1891,  p.  103),  and  which  ptu-ports 
to  create  a  lien  In  favor  of  laborers  under 
the  circumstances  therein  stated.  Rellly  was 
made  a  defendant  for  the  purpose  of  deter- 
mining the  priority  of  liens.  The  corporation 
made  default.  Defendant  Rellly  moved  to 
strike  out  a  portion  of  the  complaint,  which 
motion  was  denial,  and  he  excepted.  A  de- 
murrer Interposed  by  him  to  the  complaint 
was  also  overruled,  and  he  thereupon  an- 
swered. This  cause  and  the  case  of  Reilly 
against  the  corporation  were  tried  at  the 
same  time  by  the  court  without  a  Jury,  and 
Judgments  were  entered  In  each  case  against 


the  corporation.  The  findings  In  this  case 
show  all  the  facts  necessary  to  establish  Rell- 
ly's  attachment  Hen,  and  also  find  that  the 
plaintiff  is  entitled  to  a  lien  under  said  stat- 
ute, and  that  the  lien  of  the  plaintiff  is  su- 
perior to  that  of  api>ellant,  Reilly,  and  should 
be  first  satisfied  out  of  the  property  of  the 
corporation.  Appellant  contends,  "as  It  Is 
not  alleged  or  fotmd  that  the  wages  earned 
were  due  weekly  or  monthly,  that  that  por- 
tion of  the  Judgment  awarding  counsel  fees, 
and  decreeing  that  plaintiff  Is  entitled  to  a 
Uen  as  against  appellant,  should  be  reversed." 
As  to  the  labor  of  the  plaintiff,  It  was  alleged 
that  between  the  1st  day  of  June  and  the  27th 
day  of  December,  1893,  he  performed  170 
days'  labor  upon  the  mine  of  the  defendant 
corijoration,  and  that  his  said  services  were 
reasonably  worth  ?200  per  month,  and  claim- 
ing a  balance  of  !F1,200.  A  second  count  al- 
leged tliat  on  or  about  the  1st  day  of  March, 
1893.  he  was  employed  by  the  defendant  cor- 
poration at  the  wages  of  $200  per  month,  and 
that  from  said  1st  day  of  March,  1S93,  un- 
til the  27th  day  of  December,  1893,  he  la- 
bored ui;on  defendant's  mine  Oiy^  months, 
making  the  aggregate  amount  earned  $1,900, 
admitted  a  payment  of  $700,  leaviug  a  bal- 
ance of  $1,200.  The  third  cause  of  action 
was  upon  the  claim  assigned  to  the  plain- 
tiff for  services  performed  by  Dever,  and  as 
to  those  services  It  was  alleged  that  they 
were  reasonably  worth  $3  per  day.  The 
court  found  that  the  services  of  the  plaintiff 
were  reasonably  worth  $150  per  mouth,  and 
that  the  services  of  Dever  were  rea.sunably 
worth  .f3  per  day.  Under  these  allegations 
and  findings,  tlie  plaintiff  is  not  entitled  to 
a  lien  under  said  statute.  In  Keener  v.  Ir- 
rigation Co.,  110  Cal.  027,  43  Pac.  14,  this 
statute  will  be  found  set  out  In  the  opinion, 
at  page  KIO,  110  Cal.,  and  page  14,  43  Pac., 
and  it  was  there  said:  "By  the  terms  of  the 
first  section  of  this  act.  It  does  not  apply  to 
all  corporations,  but  only  to  those  who,  while 
doing  business  In  this  state,  employ  labor- 
ers and  mechanics  by  the  week  or  month, 
whose  wages,  under  the  terms  of  their  em- 
ployment, are  payable  weekly  or  monthly. 
It  does  not  purport  to  Impose  upon  those 
corporations  any  duty  or  liability  towards  all 
the  mechanics  or  laborers  whom  they  may 
employ,  or  to  create- a  right  In  favor  of  those 
ot  its  employes  whose  wages  are  not  earned 
or  payable  by  the  week  or  by  the  month. 
As  the  remedy  sought  to  be  enforced  herein 
exists  only  by  virtue  of  the  statute,  it  was 
Incumbent  upon  the  plaintiff  to  bring  him- 
self within  the  terms  of  the  statute,  and  to 
show  that  the  wages  earned  by  him  were 
due  weekly  or  monthly."  That  case  was  de- 
cided in  department  1,  and  a  hearing  In  bank 
was  denied.  In  Acklpy  v.  Mining  Co.,  112 
Cal.  42,  44  Pac.  3:50,  the  same  question  was 
again  presented,  and  again  decided  In  the 
same  way  In  department  2.  Hence  the  ques- 
tion has  Iwen  considered  by  both  departments. 
And  In  the  later  ciu>.   Keener  t.  Irrigation 
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Co.  was  followed  and  approved,  and  we  see 
nothing  in  the  argument  of  respondent  which 
would  seem  to  require  a  reconsideration  of 
the  former  decisions.  The  findings  in  this 
case  clearly  show  that  there  was  no  agree- 
ment under  which  either  Spauldlng  or  DeTer 
could  be  said  to  have  been  working  by  the 
week  or  the  month,  or  that  their  wages,  how- 
ever earned,  were  payable  either  weekly  or 
monthly. 

In  view  of  the  above  authorities,  it  is  not 
necessary  to  consider  the  point  made  by  ap- 
pellant that  the  act  of  1891,  under  which  re- 
spondent claims  a  lien,  is  unconstitutional, 
nor  Is  it  necessary  to  notice  either  of  the 
rulings  above  referred  to.  We  advise  that 
the  Judgment  in  favor  of  the  plaintiff  for  the 
amount  found  due  for  labor,  to  wit,  $1,- 
715.43,  and  costs,  $33.90,  be  afBrmed,  and  that 
that  portion  of  the  Judgment  awarding  coun- 
sel fees  to  the  plaintiff,  and  declaring  that 
plaintiff  is  entitled  to  a  lien  upon  the  prop- 
erty described  in  the  complaint  and  judg- 
ment, and  directing  the  sale  of  said  prop- 
erty, be  reversed,  and  that  appellant  recover 
his  costs  on  this  appeal. 

We  concur:     SEARLS,  C;   BELCHER,  0. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  In  favor 
of  the  plaintiff  for  the  amount  found  due  tor 
labor,  to  wit,  $1,715.43,  and  costs,  $33.90,  is 
affirmed;  and  that  portion  of  the  Judgment 
awarding  counsel  fees  to  the  plaintiff,  and 
declaring  that  pkilntiff  la  entitled  to  a  lien 
upon  the  property  described  in  the  comiflalnt 
and  Judgment,  and  directing  the  sale  of  said 
property,  is  reversed;  and  It  is  ordered  that 
appellant  recover  his  costs  on  this  appeal. 
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XIOSI  V.  EMPIRE  STEAM  LAUNDRY  et  al. 

(L.  A.  225.) 

(Supreme  Court  of  CaUfomla.    June  16,  1897.) 

Revibw  ok  APHKAI.—TK1A1.— Viewing  Pkbmises— 

Accidents  at  Street  Crussinos — Contkib- 

UTORT   KEOLIOEXCE — INSTRUCTIONS. 

1.  Objections  to  rulings  not  set  out  in  the  state- 
ment, with  the  exceptions  tliereto,  cannot  be  con- 
sid««d. 

2.  There  is  no  abase  of  discretion  in  refusing 
to  let  the  jury  view  the  place  where  Hie  accident 
cccurred,  such  place  being  on  a  well-known 
street,  and  there  bein^  nothing  complicated  in 
the  facts  nor  obscure  in  the  locality. 

3.  One  who  walks  along  the  sidewalk  of  a 
street  bisected  by  a  public  alley  is  hound,  before 
crossing  the  alle.T,  to  look  both  ways  to  avoid 
injury  from  vehicles. 

4.  Plaintiff,  who  had  stopped  on  the  curb  of  a 
sidewalk  at  the  entrance  of  a  public  alley  to 
watch  a  fight,  stepped  off  the  curb,  and,  not 
heeding  the  shouts  of  the  driver,  was  struck  by 
a  wagon,  which  was  being  slowly  driven  into 
Hie  alley.  Bdd,  in  an  action  to  recover  for  the 
Injury,  that  an  instruction  that  defendant  would 
not  be  liable  for  inevitable  accident  occurring 
without  his  fault  was  warranted. 

Department  2.  Api)eal  from  superior  court, 
Los  Angeles  county;   Ludeu  Shaw,  Judge. 


Action  by  Rosarlo  Nlosl  against  the  Em- 
pire Steam  Laundry  and  another  to  recover 
for  personal  injuries.  From  a  Judgment  for 
defendants,  and  from  an  order  denying  a  new 
trial,  plaintiff  appeals.    Affirmed. 

Murphey  &  Gottschalk,  for  appellant. 
Chapman  &  Hendrtck,  for  respondents. 

HENSHAW,  J.  Appeals  from  the  Judg- 
ment and  from  the  order  denying  the  plain- 
tiff a  new  trial.  Defendant  Frank  Staut  was 
the  driver  of  a  wagon  of  the  defendant  Em- 
pire Steam  Laundry.  Plaintiff  charged  that 
he  was  injured  by  the  negligence  of  the  de- 
fendant laimdry  and  its  employ^,  Staut,  un- 
der the  following  circumstances:  About  the 
hour  of  noon  be  was  walking  on  the  north 
sidewalk  of  Second  street,  in  the  city  of  Los 
Angeles,  going  east,  to  his  home.  Mott  alley, 
a  public  highway  of  the  city  of  Los  Angeles, 
extends  from  First  street  to  and  across  Sec- 
ond street,  and  bisects  the  block  upon  which 
plaintiff  was  walking.  The  roadbed  of  Mott 
alley  is  about  six  Inches  lower  than  the  curb 
of  the  sidewalk  upon  Second  street.  Plain- 
tiff had  stepped  from  this  curb  into  Mott  al- 
ley when  a  wagon  of  the  defendant  laundry 
driven  by  Staut  struck  him,  fractured  his 
kneepan,  and  subjected  him  to  grievous  bodi- 
ly Injuries.  The  defendants  denied  negligence 
upon  their  part,  and  pleaded  afitonatlvely  the 
contributory  ueKligonce  of  the  plaintiff.  The 
verdict  of  the  Jury  upon  the  evidence  was  In 
favor  of  the  defendants.  Without  entering 
upon  an  extended  presentation  of  that  evi- 
dence. It  may  be  said  that  while,  as  Is  usual 
In  such  cases,  there  was  a  conflict  of  tes- 
timony, yet  the  verdict  of  the  Jury  was  fully 
warranted.  It  appeared  that  Niosl's  atten- 
tion whm  be  had  reached  the  curb  was  at- 
tracted by  two  newsboys  who  were  fighting 
in  the  alleyway.  He  stopped,  and  watched 
them.  Then,  either  with  his  attention  stiU  di- 
rected to  the  boys,  or,  in  any  event,  without 
exercising  proper  circumspection  and  care,  lie 
stepped  into  the  alleyway,  when  his  leg  came 
in  contact  with  the  wheel  of  the  laundi? 
wagon  being  slowly  driven  therein  from  Sec- 
ond street.  The  driver  of  the  wagon  appear- 
ed to  have  been  watchful,  and  to  have  shout- 
ed to  the  plaintiff  when  he  saw  that  the  ac- 
cident was  Imminent,  but  the  plaintiff  either 
could  not  or  did  not  heed  the  warning. 

Appellant  contends  that  It  was  error  for  the 
court  to  refuse  to  permit  the  Jury  to  view 
the  premises.  There  is  no  specification  of  er- 
ror in  the  statement  In  this  regard,  nor  yet 
does  the  statement  contain  the  alleged  ruling 
of  the  court  and  the  exception  thereto,  which 
alone  would  save  the  pohit  for  consideration 
by  this  court.  Moreover,  the  accident  occur- 
ed  upon  a  well-known  street  of  a  populous 
city.  There  was  nothing  intricate  or  compli- 
cated in  the  facts  nor  obscure  In  the  place  of 
the  happening,  and  we  can  discern  no  abuse 
of  dlscreuon  in  the  refusal. 

The  court  Instructed  the  Jury  as  follows: 
"As  already  stated,  ordinary  care  or  Its  oppo> 
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site,  neglect,  are  not  absolute  terms,  but  they 
have  reference  to  times,  places,  and  circum- 
stances, and  where  a  foot  traveler  Is  crossing 
a  street  where  vehicles  are  numerous  it  Is 
his  duty  to  look  both  ways  before  crossing, 
nnd  he  is  bound  generally  to  the  exercise  of 
the  same  care  to  avoid  Injury  that  the  drivers 
of  the  vehicles  are  to  prevent  Injuring  him." 
Appellant  complains  that  he  was  not  upon  the 
Ktreet  at  the  time  of  the  injury,  but  was  upon 
a>  sidewalk;  bat  the  sidewalk  was  Interrupted 
by  Mott  alley,  a  public  highway  upon  which 
vehicles  were  frequently  driven.  The  road- 
way of  Mott  alley  along  the  line  of  the  side- 
walk of  Second  street  was  necessarily  a  part 
of  the  public  highway  for  vehicles,  as  much 
so  aa  are  the  street  crossings  of  any  of  the 
main  thoroughfares.  The  attack  upon  the 
proposition  of  law  embraced  in  this  instruction 
Is  no  better  founded.  It  Is  well  settled  by 
both  English  and  American  cases  tliat,  while 
it  Is  the  duty  of  the  driver  of  a  vehicle  to 
look  out  for  foot  paKsengers,  It  is  equally  the 
doty  of  the  foot  passenger  to  use  care  before 
entering  upon  a  highway  where  vehicles  fre- 
quently pass  and  repass,  to  see  that  be  is  not 
In  Immediate  danger  from  the  near  approach 
of  any  of  tliem.  Thus  It  Is  said  by  Pollock, 
C.  B.,  In  Williams  v.  Richards,  3  Car.  &  K. 
81:  "It  is  the  duty  of  persons  who  are  driv- 
ing over  a  crossing  for  foot  passengers  which 
is  at  the  entrance  of  a  street  to  drive  slowly, 
cautioasly,  and  carefully,  but  it  is  also  the 
duty  of  a  foot  passenger  to  use  due  care  and 
caution  in  going  upon  a  crossing  at  the  en- 
trance of  a  street,  so  as  not  to  get  among  the 
carriages,  and  thus  receive  injury."  Again, 
it  is  said  by  Erie,  C.  J.,  in  Cotton  v.  Wood, 
8  C.  B.  568:  "It  is  as  much  the  duty  of  foot 
IMRsengers  attempting  to  cross  a  street  or  road 
to  look  out  for  passing  vehicles  as  it  is  the 
duty  of  drivers  to  see  that  they  do  not  run 
over  foot  passengers."  In  Barker  v.  Savage, 
4.5  N.  Y.  191,  It  is  declared:  "To  enter  upon 
a  street  crossing  in  a  city  where  the  moving 
vehicles  are  numerous,  and  a  collision  with 
them  likely  to  produce  serious  injury,  without 
looking  in  both  directions  along  the  street  to 
ascertain  whether  any  are  approaching,  and, 
if  so,  their  rate  of  speed,  and  how  far  from 
the  crossing,  would  not  only  be  the  omission 
of  reasonable  care  for  one's  own  safety,  but 
an  act  of  rashness.  »  •  •  Neither  foot- 
men nor  teams  have  any  right  of  way  superior 
to  the  other.  They  each  have  the  right  in 
common  and  equally  with  the  other,  and  In 
Its  exercise  are  bound  to  exercise  reasonable 
care  for  their  own  safety,  and  to  avoid  doing 
injury  to  any  others  who  may  be  in  the  exer- 
cise of  the  equal  right  of  way  with  tliem." 

Complaint  is  also  made  of  certain  Instruc- 
tions given  by  the  court  announcing  the  well- 
settled  rule  of  law  that  for  inevitable  acci- 
dent occurring  when  one  is  engaged  in  a  law- 
ful business,  and  in  the  exercise  of  due  care, 
damages  may  not  be  recoveretl.  It  Is  contend- 
ed that  there  Is  nothing  to  disclose  that  the 
accident  was  inevitable,  and  occasioned  with- 


out fanlt  To  the  contrary,  we  tblnk  tbat  un- 
der the  facts  of  the  case  the  jury  might  rea- 
sonably have  believed  that  the  Injury  was  the 
result  of  a  casualty  occasioned  without  fault, 
and  it  was  to  this  theory  of  the  case  tliat  the 
instruction  was  addressed.  Upon  the  whole, 
we  can  see  no  just  cause  for  complaint  of 
the  action  of  the  court,  either  In  giving  or 
refusing  instructions. 

The  affidavit  of  newly-discovered  evidence 
upon  motion  for  a  new  trial,  even  If  properl.v 
here  considered,  discloses  that  the  new-found 
evidence  was  merely  cumulative  upon  mat- 
ters fully  presented  to  the  jury.  The  judg- 
ment and  order  appealed  from  are  affirmed. 

We  concur:  McPARLAXD,  J.;  TEMPLE,  3. 
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PEOPLE  V.  BALDWIN.     (Or.  236.) 
(Supreme  Court  of  California.     June  16,  1897.) 
Rapb—  Evidknoe  —  Hakmless  Ekbok  — Isstkuc- 

TION8  —   CltO-iS-EXAMINATIOX   —  BkLECTIXO 

Name«  fok  Jukv—Ordixaxce— Validity. 

1.  On  a  trial  for  rape  committed  on  a  child, 
testimony  of  a  physifimi  that  it  would  be  physi- 
cally iiiijx)ssible  to  commit  the  act  in  the  manner 
dpHcribed  by  the  prosi-cutrix  was  erroneously  ex- 
cluded. 

2.  The  fact  tbat  defcmhint  was  convicted  nf 
the  lesser  crime  of  assault  with  intent  to  commit 
rape  did  not  cure  the  error,  since  tlie  admission 
of  such  evidence  would  have  tended  to  discitsiit 
prosecutrix's  whole  testimony,  and  thereby  raise 
doubts  aj8  to  dpfendaut's  guilt  of  any  crime. 

3.  It  was  proper  to  show  by  a  physician  that 
the  child's  condition  might  have  been  produced 
by  disease,  or  otlier  means  than  that  testified  to 
by  her. 

4.  It  was  proper  to  ask  a  physician  as  to  how 
long  the  evidence  of  such  an  act  could  be  de- 
tected on  tlie  clothing. 

5.  In  such  prosecutions  tlie  widest  latitude  com- 
patible v\-iti)  the  rules  of  evidence  should  be  al- 
lowed defendant  in  cross-examining  tlie  state's 
witnesses. 

6.  Selection  of  names  for  the  jury  ma^  be 
made  at  an  adjourned  meeting  of  the  aupervisors, 
at  which  all  are  present. 

7.  The  introduction  of  an  ordinance  from  the 
record  boo)<  of  the  board  of  supervisors,  with 
the  usual  recitals  as  to  its  adoption,  together  with 
evidence  tliat  the  board  had  actCHl  in  pursuance 
thereof,  is  prima  facie  proof  that  it  was  legally 
adopted,  though  there  be  no  n-eorrt  evidence  that 
such  ordinance  was  ever  published  as  required 
by  law. 

8.  An  order  designating  the  numlKr  of  juror* 
to  be  selected  by  the  boanl  of  supervisors,  if  made 
in  open  court  and  pntercd  in  the  minutes,  need 
not  lie  signed  by  tlie  juiIko. 

9.  It  was  within  llie  sound  discretion  of  the 
trial  court  to  admit  the  testimony  of  tlie  pro««^ 
cutrix.  against  defendant's  objection  that  she 
was  incompetent  l>y  reason  of  lier  youth. 

10.  Nor  was  it  necessary  for  tlie  judge  to  re- 
examine the  prosiK'iitrix  to  determine  her  com- 
petency in  such  respect:  an  examination  for  tli:it 
jmipose  having  been  made  at  a  previous  trial. 

11.  Evidence  of  prose<-utrix's  mother  that  her 
child  made  conipliiint  immiMliately  on  reaching 
home  after  the  iilletieil  rape,  and  that  witness 
examined  her  condition,  was  admissible,  together 
with  tlie  result  of  such  ex.imiiiation. 

12.  In  a  trial  for  rai>c  upon  a  minor  under  the 
age  of  consent,  the  court  was  justilied  in  refer- 
ring to  prose<nit rix's  age  in  liia  charge;  defend- 
ant having  made  no  attimipt  to  refute  tlic  state's 
evidence  in  respect  thereto. 
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13.  In  a  prosecntion  for  rape,  It  was  improper 
tor  the  court  In  its  charge  to  Buggest  that,  under 
the  evidence,  there  could  not  be  a  conriction  of 
an  attempt  to  commit  the  crime,  and  tliat,  if  the 
evidence  satisfied  the  jury  that  an  attempt  was 
made,  it  most,  as  w^l,  satisfy  them  that  it  was 
accomplished. 

Department  1.  Appeal  from  superior  court, 
Orange  county;  J.  W.  Towner,  Jndge. 

George  Baldwin  was  conyicted  of  assault 
with  Intent  to  commit  rape,  and  from  the 
judgment  and  an  order  denying  a  new  trial 
he  appeals.    Reversed. 

McKelvey  &  Bowes,  for  appellant.  W.  F. 
Fitzgerald,  Atty.  Gen.,  and  H.  O.  Carter, 
Dep.  Atty.  Gen.,  for  the  People. 

VAN  FLEET,  J.  Defendant  was  charged 
with  rape  committed  upon  a  minor  under  the 
age  of  consent.  He  was  convicted  of  assault 
with  Intent  to  commit  rape,  and  appeals  from 
the  Judgment  and  an  order  denying  him  a 
new  trial. 

1.  The  prosecuting  witness  was  a  young 
girl  between  eight  and  nine  years  of  age. 
Her  etory  as  to  the  circumstances  of  the  of- 
fense was,  briefly,  that  in  returning  from 
school  in  the  country  district  where  she  lived, 
in  company  with  a  little  brother  and  another 
child  companion,  she  took  a  short  cut  through 
defendant's  premises;  that  the  defendant, 
who  was  in  his  vallk.  house  at  the  time,  stop- 
ped her,  and  Induced  her  to  go  into  the  build- 
ing by  giving  her  some  pretty  shells,  and 
there  committed  the  act  while  she  "was 
standing  up,  •  •  *  standing  in  the  middle 
of  the  floor,"  and  the  defendant  was  "kneel- 
ing down."  The  defendant,  a  married  man, 
denied  positively  committing  the  act  charged, 
or  any  other  Improper  act  towards  the  child. 
His  statement  was  that  he  was  standing  at 
the  well  when  the  little  girl  came  past,  cry- 
ing as  if  in  pain  or  distress;  that  he  spoke 
kindly  to  her,  and  gave  her  a  drink  of  water 
and  some  shells  that  were  there,  when  she 
iiumediately  passed  oa  towards  her  home; 
that  be  did  not  put  his  hands  upon  her  In 
any  way.  In  support  of  his  defense  the  de- 
fendant called  Dr.  Ball,  a  physician,  and  was 
proceeding  to  show  by  the  witness  that  It 
would  have  been  physically  Impossible  for 
a  man  to  commit  the  act  complained  of,  or 
produce  the  conditions  found  on  the  person 
of  the  child.  In  the  manner  and  under  the 
circumstances  described  by  her.  This  evi- 
dence was  excluded  by  the  court  as  Irrele- 
vant and  Immaterial.  We  think  the  evidence 
was  both  relevant  and  material,  and  its  ex- 
clnsion  error.  The  respondents  In  fact  have 
made  no  effort  In  their  brief  to  sustain  the 
propriety  of  the  ruling.  Such  evidence,  if 
believed,  would  certainly  have  had  a  logical 
tendency  not  only  to  refute  the  testimony  of 
the  gill  in  a  most  material  feature,  but  to 
sustain  that  of  the  defendant,  and  support 
the  theory  of  the  latter  that  the  condition  in 
which  the  child's  person  was  found  had  been 
produced  by  some  other  means  than  that 
claimed  by  her,  or  at  least  by  another  agency 


than  that  of  the  defendant.  Nor  was  the 
error  rendered  harmless  by  the  fact  that  the 
defendant  was  convicted  only  of  the  lesser 
offense  of  an  assault  with  intent  to  commit 
the  act,  since,  had  the  evidence  been  admit- 
ted, it  might  well  have  satisfied  the  jury  that 
the  girl  had  willfully  misstated  the  clrcum- 
stancM  of  the  alleged  act,— a  result  which 
would  have  had  a  legitimate  tendency  to  dis- 
credit her  entire  statement,  and  thus  pos- 
sibly have  given  rise  in  the  minds  of  the  Jury 
to  a  reasonable  donbt  of  the  defendant's 
guilt  of  any  offense.  The  court  shonld  also, 
for  similar  reasons,  have  admitted  the  evi- 
dence of  the  same  witness  as  to  whether  the 
child's  condition  might  not  have  been  pro- 
duced by  disease,  or  other  means  than  that 
testified  to  by  her,  and  as  to  how  long  the 
evidences  of  such  an  act  could  be  detected 
on  the  clothing.  These  inquiries  were  ma- 
terial and  relevant  to  the  issue  before  the 
Jury,  and  the  evidence  was  competent. 

2.  We  think  the  court  also  erred  in  restrict- 
ing defendant's  right  of  aoss-ezaminatlon  In 
several  instances,— notably,  in  the  examina- 
tion of  the  girl  compLiinant  with  reference  to 
the  circumstances  of  the  alleged  offense,  and 
in  the  examination  of  her  mother  as  to  when 
she  bad  examined  her  child's  person  previous 
to  the  occasion  testified  to.  The  testimony 
is  not  of  a  character  to  Invite  its  recitation, 
and  it  is  therefore  not  desirable,  nor  is  It  nec- 
essary, to  go  into  its  details  in  order  to  show 
the  materiality  of  the  rulings  of  the  court  in 
this  particular.  It  will  be  suflicient  to  say.  In 
a  general  way,  that  in  a  case  of  this  charac- 
ter the  very  widest  latitude  compatible  with 
our  somewhat  technical  and  restricted  rules  of 
evidence  should  be  allowed  the  defendant  in 
his  cross-examination  of  the  witnesses  of  the 
people.  More  especially  is  this  true  with  ref- 
erence to  the  prosecuting  witness,  and  those 
who,  by  reason  of  blood  or  other  circumstance, 
may  be  charged  with  a  deep  interest  in  the 
case.  In  this  class  of  prosecutions,  the  de- 
fendant, owing  to  natural  instincts  and  lauda- 
ble sentiments  on  the  part  of  the  Jury,  and  the 
osual  circumstances  of  Isolation  of  the  par- 
ties involved  at  the  commission  of  the  offense. 
Is,  as  a  rule,  so  disproportionately  at  the  mer- 
cy of  the  prosecutrix's  evidence  that  he  should 
be  given  the  full  measure  of  every  legal  right 
In  an  endeavor  to  maintain  his  Innocence. 
We  think  the  rulings  of  the  learned  judge  of 
the  court  below  in  the  Instances  noted,  and 
one  or  two  others  observed  In  the  record,  trans- 
gressed the  defendant's  rights  in  this  respect. 

3.  The  challenge  to  the  panel  was  properly 
disallowed.  The  statute  does  not  require  the 
selection  of  names  for  jury  service  by  the  su- 
pervisors to  he  made  at  either  a  regular  meet- 
ing of  the  board,  or  a  meeting  specially  called 
for  the  purpose;  and  we  perceive  no  good 
reason  why  such  selection  may  not,  as  in  this 
Instance,  be  made  at  an  adjourned  meeting  at 
which  all  the  members  were  present.  The 
real  point  of  the  objection,  however,  was  that 
the  board  could  not  competently  meet  at  all  to.  j 
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make  sncb  selection,  because  the  ordinance 
fixing  the  date  for  regular  uiuetiogs  had,  It 
was  claimed,  never  been  legally  adopted,  in 
that  it  was  not  published  as  re<iulred  by  law. 
But  this  objection,  assuming  it  can  compt- 
teutly  arise,  was  not  borne  out  by  the  evi- 
dence. Tlic  ordinance  was  produced  from  the 
regular  record  book  of  the  board,  with  the 
usual  recitals  as  to  Its  adoption,  and  it  appear- 
ed that  the  board  had,  ever  since  its  adoption, 
acted  in  pursuance  of  Its  provisions.  There 
was  no  direct  evidence  offered  that  it  had  not 
in  fact  been  duly  published.  It  was  simply 
shown,  and  in  fact  admitted  by  the  district 
attorney,  that  there  was  no  record  evidence  in 
the  office  of  the  clerk  showing  such  publica- 
tion. But  this  mere  silence  of  the  record  as 
to  the  fact  was  not  sufficient  to  overcome 
the  presumption  of  due  publication  arising 
from  the  circumstances,  nor  put  the  prosecu- 
tion to  proof  of  the  fact.  Merced  Co.  v.  Flem- 
ing, 111  Cal.  46,  43  Pac.  302.  The  farther 
ground  of  the  challenge,  that  the  order  of 
court  designating  the  number  of  jurors  to  be 
selected  by  the  board  was  not  signed  by  the 
judge,  Is  without  merit.  It  was  not  required 
to  be  so  signed.  It  was  made  in  open  court, 
and  entered  in  the  minutes,— a  method  quite 
as  competent  and  more  usual  than  bavhig  it 
signed  by  the  judge. 

4.  We  cannot  review  the  discretionary  ac- 
tion of  the  court  in  admitting  the  tesiimony 
of  the  prosecuting  witness  against  defendant's 
objection  that  she  was  Incompetent  by  reason 
of  want  of  age,  since  there  is  nothing  to  Indi- 
cate any  abuse.  People  v.  Craig,  111  Cal. 
409,  44  Pac.  186.  Nor  was  It  necessary  tliat 
the  judge  should  re-examine  the  witness  to 
determine  her  competency;  he  having  made 
an  examination  for  such  purpose  at  a  previous 
trial  of  the  case.  It  was  only  necessary  that 
he  should  be  satisfied  of  her  capacity,  and,  the 
objection  tieiug  based  solely  on  the  ground  of 
age,  there  could  certainly  be  no  presimiptlon 
that  she  was  less  competent  than  on  a  former 
occasion.  Moreover,  the  defendant  did  not 
ask  either  that  he  be  permiiied  to  examine 
the  witness  further,  or  that  the  judge  do  so. 

5.  The  evidence  of  the  girl's  mother  tha 
the  former  made  complaint  immediately  on 
reaching  home,  and  that  the  mother  examined 
her  condition,  with  the  result  of  such  examina- 
tion, was  all  material  and  competent  evidence, 
and  properly  admitted.  People  v.  Stewart, 
97  Cal.  238,  32  Pac.  8.  The  mother  was  not 
asked,  nor  did  she  undertake  to  state  in  de- 
tail, what  the  child  told  her,  but  simply  the 
fact  that  she  complained  of  the  violence  done 
her  person. 

6.  There  was  no  error  in  the  giving  or  refus- 
ing of  Instructions.  Those  asked  by  the  de- 
fendant on  the  subject  of  circumstantial  evi- 
dence, which  were  refused,  all  proceeded  ex- 
pressly upon  the  assumption  that  the  case 
of  the  prosecution  rested  exclusively  upon  that 
character  of  evidence,  which  was  not  true, 
and  the  instructions  were  therefore  mislead- 
ing.   There  are  no  others  under  this  head  to 


which  particular  reference  need  be  made. 

7.  The  reference  to  the  age  of  the  girl  in  the 
charge  of  the  court  was,  we  think,  fully  Justi- 
fied. The  defendant  had  by  his  objection  to 
the  admission  of  her  testimony  expressly  as- 
sumed. If  not  conceded,  that  she  was  under 
the  age  of  10  years,  and  upon  this  point  there 
was  absolutely  no  attempt  to  question  or  re- 
fute the  evidence  of  the  prosecution.  Under 
these  circumstances,  the  age  of  the  girl  can 
scarcely  be  said  to  have  been  an  issue  before 
the  jury. 

We  think  the  trial  judge  should  have  re- 
frained from  this  suggestion,  made  In  that  part 
of  his  charge  referring  to  the  offenses  included 
in  the  information:  "I  will  say  here,  how- 
ever, that  I  do  not  think,  after  careful  con- 
sideration, that,  upon  the  evidence  in  this  case, 
there  could  be  a  conviction  of  an  attempt.  If. 
gentlemen,  the  evidence  satisfies  yon  that  an 
attempt  was  ever  made,  it  must  as  well  satisfy 
you  that  it  was  accomplished."  It  Is  unneces- 
sary to  determine  whether,  under  the  evidence 
in  this  case,  this  feature  of  the  charge  consti- 
tuted prejudicial  error.  But  that  it  was  a 
clear  trausgre.><sion  of  the  constitutional  inhibi- 
tion against  charging  juries  on  questions  of 
fact,  and  as  such  was  erroneous,  is  obvious. 
Such  suggestions,  whatever  the  state  of  the 
evidence,  are  always  dangerous,  and  should 
not  be  Indulged  In.  We  find  nothing  further 
In  the  record  calling  for  special  notice.  For 
the  reasons  above  stated  the  judgment  and 
order  are  reversed,  and  the  cause  remanded 
for  a  new  trial. 

We  concur:  GAROITTTI-:,  J.;  HARRISON, 
J. 


117  Cal.  31S 
ORCliTT  V.  GOULD.     (Sac.  275.) 
(Supreme  Court  of  California.    June  17,  1897.) 
Dboede.nt's  Estate  —  Charqino  with  Trust  — 
Actios  against  Exrcctoh. 
An  action  will  not  lie  against  au  executor 
to  have  a  trust  declared  against  his  testator's 
projxTt.v   for   money   received    by   the   testator, 
where  the  trust  fund   cannot  be  identified   by 
showing   a   separate   and   Independent   fund    or 
value     readily    distinguishable    from    all     other 
funds;   tlio  proper  remedy  being  the  prcsentaition 
of  plaintiff's  claim  to  the  executor,  and  suit  there- 
on if  rejected. 

Department  1.  Appeal  from  superior  court, 
Tuolumne  county;   G.  W.  NIcol,  Judge. 

Action  by  Almeda  P.  Orcutt  against  E.  T. 
Gould,  executor,  etc.,  of  H.  N.  Sherman,  de- 
ceased, to  have  a  trust  declared  against  the 
property  of  defendant's  testator.  From  a 
judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

Frank  W.  Street,  for  api>ellant  F.  P.  OUs, 
for  respondent 

GAROUTTE,  J.  PlaintUT,  whai  a  child 
of  11  years,  began  living  with  Mrs.  H.  X. 
Sherman.    At  that  time  the  cbUd  had  |2S0 
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deposited  to  her  credit  by  her  father  hi  a 
savings  bank  In  the  city  of  Stockton.  There- 
after, at  various  times,  Mrs.  Shcnnan  per- 
suaded the  clilld  to  draw  the  money  from  the 
bank  In  Bmall  sums,  until  finally  it  had  all 
passed  into  the  possession  of  Mrs.  Sherman. 
When  the  plaintifF  had  arrived  at  the  age  ol 
25  years  or  th«%abonts,  Mrs.  Sherman  died. 
This  action  was  then  brought  again$;t  her  ex- 
ecutor for  the  purpose  of  having  a  trust  de- 
clared against  her  property  for  tlie  amount 
so  received  by  the  decensed,  Mrs.  Sherman, 
and  that  such  amount  be  paid  from  her  es- 
tate. Judgment  was  rendered  to  this  effect, 
and  an  appeal  Is  now  before  us. 

Upon  the  facts  disclosed  by  the  record,  the 
relief  sought  cannot  be  secured.  Conceding 
the  existence  of  a  trust,  plalntifT's  remedy 
was  the  presentation  of  her  claim  to  the  ex- 
ecutor, and  suit  thereon  if  rejected.  MctJratli 
V.  Carroll,  110  Cal.  79,  42  Pnc.  4(56.  The  law 
upon  tills  question  of  trusts,  as  involving 
facts  simitar  to  those  here  disclosed,  was  laid 
down  In  Lathrop  v.  Bampton,  31  Cal.  17,  and, 
as  there  laid  down,  has  been  approved  and 
affirmed  to  the  present  time.  McGrath  v. 
Carroll,  supra;  Bj-me  v.  Byrne,  113  Cal.  294, 
4.5  Pac.  53ti.  The  present  action  is  one  to 
enforce  a  trust,  and,  as  said  in  Lathrop  v. 
Bampton,  before  the  cestui  que  trust  can 
claim  specific  real  or  personal  property,  "he 
must  show  that  it  is  the  identical  property 
originally  covered  by  the  trust,  or  that  it  is 
the  fruit  or  product  thereof  in  a  new  form." 
To  Justify  a  recovery,  a  beneficiary  must  be 
able  to  follow  and  identify  the  property,  ei- 
ther In  Us  original  or  substituted  form.  In 
speaking  of  a  money  trust  fund,  the  court.  In 
the  above  case,  said:  "The  identity  of  a 
trust  fund  consisting  of  money  may  be  pre> 
served,  so  long  as  it  can  be  followed  and  dis- 
tinguished from  all  other  funds,  not  by  Iden- 
tifying the  individtial  pieces  or  coins,  but  by 
showing  a  separate  and  independent  fund  or 
value  readily  distinguishable  from  all  other 
funds."  In  that  case  the  deceased  left  cer- 
tain mon^  In  addition  to  other  personal  prop- 
erty and  real  estate,  and  the  court  held  that 
the  money  left  by  deceased  could  not  be  im- 
pressed with  the  trust,  as  the  evidence  failed 
to  show  that  It  was  any  part  of  the  trust 
fund. 

In  the  present  case  the  trustee  died,  leav- 
ing, as  shown  by  the  Inventory  and  appraise- 
ment, certain  real  and  personal  property. 
This  property  consisted  of  a  tract  of  land,  a 
m<H*tgage  lien  upon  real  estate,  $400  in  money, 
and  household  furniture.  There  Is  nothing 
whatever  to  Indicate  that  the  money  of  the 
beneficiary  ever  purchased  the  land;  neither 
is  there  any  evidence  that  it  passed  into  the 
mortgage  Hen,  or  was  used  in  the  purchase 
of  the  furniture.  There  is  also  an  absolute 
dearth  of  evidence  as  to  what  disposition  was 
made  of  plaintiff's  money  after  It  came  into 
the  hands  of  the  trustee.  There  is  no  claim 
by  respondent's  counsel  that  the  $400  left  by 
deceased  at  her  death  was  any  part  of  the 


trust  fund  coming  to  her  hands  12  or  13  years 
before  that  time.  If  such  claim  liad  been 
made,  the  evidence  would  not  bear  it  out. 
The  identity  of  the  $400  left  by  deceased  Is 
not  estabUsbed  by  the  evidence,  and  the  bur- 
den of  establLshlng  such  identity  Is  upon  the 
plaintiff.  For  the  reasons  suggested,  we 
deem  it  unnecessary  to  i)ass  upon  the  remain- 
ing assignments  of  error.  The  judgment  and 
order  are  reversed,  and  the  cause  remanded. 

We   concur:     VAN    FLEKT,   J.;    HARBI- 
SON, J. 
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HICKS  V.  DREW.     (L.  A.  124.) 
(Supreme  Court  of  California.    .Tune  17,  1897.) 

ATTOKSEr    AND    ClIKXT  —  ACTIOXS  —  DAMAGES — 

Trial— Api'KAi.. 

1.  An  attorney  i«  not  disqualifie<1  to  appear  in 
a  case  by  tlie  fact  tiiat  he  had  a  conversation 
with  tlie  adverse  party  as  to  tlie  facts,  and  of- 
fered to  conduct  the  case  for  such  party  for  a 
certain  fee.  which  ofEer  was  not  accepted,  the 
conversation  being  had  solely  to  fix  the  amount 
of  hie  fee. 

2.  The  erection  of  a  bulkhead  on  one's  own 
land,  wliereby  the  lands  of  another  are  flooded, 
is  not  a  trewaRs;  and  hence  an  action  for  dam- 
ages by  sach  flooding  is  not  witliin  Code  Civ. 
Proc.   §   338,    subd.   2,   providing  Ihnitadon   of 

!  actions  for  "trespass  on  realty." 

i  3.  Under  Civ.  Code.  S  3283.  pro\iding  that 
damages  may  be  awarded  for  detnment  re«mlting 
after  suit  brought,  a  supploiiientnl  pleading  is 
not  necessary  for  a  recover}-  for  damages  accru- 
ing after  the  commencement  of  the  action. 

4.  A  statement  by  plaintiff's  counsel  that  he 
desires  to  limit  the  proof  to  damage  before  the 
filing  of  the  complaint  is  not  a  disclaimer  of 
damages  down  to  the  trial,  where  questions  by 
him  u.*!  to  such  subsequent  damages  are  there- 
after excluded,  because  not  confined  to  a  time 
prior  to  the  filing  of  the  complaint,  and  without 
reference  to  the  alleged  disclaimer. 

5.  Error  in  excluding  testimony  is  not  cured 
by  the  admission  of  other  testimony  to  the  same 
effect,  wher<>  all  such  testimony  is  taken  from 
the  jury  by  instruction. 

6.  In  an  action  for  damages,  benefits  received 
by  plaintiff  from  the  act  cau.sing  the  damage 
should  he  deducted  from  the  damages. 

7.  It  is  not  necessary  for  defendant  to  plead 
such  incidental  benefits. 

Department  1.  Appeal  from  superior  court, 
San  Bernardino  county. 

Acti(m  by  Mrs.  S.  A.  Hicks  against  H.  L. 
Drew.  From  a  Judgment,  and  from  an  or- 
der denying  her  motion  for  a  new  trial,  plain- 
tiff appeals.    Reversed. 

Gibson  &  Titus,  Geo.  B.  Cole,  and  John  L. 
Campbell,  for  appellant.  B.  B.  Rowell,  A. 
Brunson,  and  £.  R.  Annable,  for  respondent. 

GAROUTTE,  J.  This  is  an  action  to  re- 
cover damages  for  Injuries  to  real  estate.  An 
appeal  Is  prosecuted  to  this  court  from  the 
judgment  and  order  denying  plalntlfTs  mo- 
tion for  a  new  trial. 

Plaintiff  objected  to  Mr.  Annable,  one  of  de- 
fendant's attorneys,  appearing  in  the  case, 
upon  the  ground  that  his  prior  professional 
relations  with  her  bad  been  snch  as,  in  law, 
to  deprive  him  of  that  right.    On  taking  «vl- 
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dence  upon  this  question,  the  court  held 
against  her  contention,  and  reversible  error  Is 
now  claimed  upon  that  mllng.  There  is  no 
serious  conflict  as  to  the  facts  bearing  upon 
this  matter,  but,  wherever  contradictions  do 
exist,  we  are  bound  to  resolve  them  In  such 
a  way  as  to  support  the  action  of  the  trial 
court.  Prior  to  the  filing  of  the  complaint  by 
plaintiff,  she  held  several  conversations  with 
Attorney  Annable  as  to  the  facts  of  her  case. 
At  the  final  conversation  he  offered  to  prose- 
cute the  action  In  her  behalf  upon  a  contin- 
gent fee,  the  amount  of  that  fee  to  be  de- 
pendent upon  the  size  of  the  Judgment  even- 
tually secured.  When  this  offer  was  made  by 
Mr.  Annable,  plaintiff  withdrew,  and  thereup- 
on employed  other  attorneys,  wuo  Inaugurat- 
ed the  present  litigation.  If  these  facts  dis- 
qualify an  attorney  from  appearing  in  a  case, 
it  would  be  an  easy  matter  to  disqualify  all 
those  attorneys  whom  a  party  neither  desired 
to  retain,  nor  to  allow  the  opposing  party  to 
retain.  In  this  case,  in  no  sense  was  there  a 
retainer.  There  was  not  even  an  implied  con- 
tract to  pay  for  advice  given.  Both  parties 
concede  this  to  be  so.  Mr.  Aunable's  affidavit 
discloses  that  whatever  conversation  he  had 
with  plaintiff  was  with  a  view  of  fixing  the 
amount  of  his  fee.  The  relation  of  attorney 
and  client,  under  these  circutnstances,  never 
existed  between  the  parties,  and  no  disquali- 
fication was  created  uy  these  acts. 

The  lands  of  plaintiff  were  situated  imme- 
diately south  of  those  of  defendant,  a  public 
lUghway,  known  as  "Colton  Avenue,"  divid- 
ing them.  The  fee  of  this  avenue,  to  the  cen- 
ter thereof,  was  In  the  adjoining  owners.  In 
April  or  May,  380O,  defendant  erected  a  bulli- 
head  upon  his  land,  which  diverted  storm  wa- 
ters (that  ordinarily  and  naturally  flowed 
northerly  and  westerly  across  his  lands)  over 
the  lands  of  plaintiff.  As  declared  by  plain- 
titt's  complaint,  these  waters  thereby  caused 
deep  washes  and  gullies  to  be  cut  in  the  afore- 
said avenue,  wherein  she  owned  the  fee,  and 
by  which  acts  of  defendant  she  was  greatly 
damaged. 

By  the  Instructions  to  the  jury,  the  court 
limited  a  recovery  against  defendant  to  dam- 
ages accruing  within  two  years  prior  to  the 
filing  of  the  complaint.  This  Instruction  was 
given  In  view  of  subdivision  1  of  section  339 
of  the  Code  of  Civil  Procedure,  which  provides 
that  an  action  founded  upon  a  contract,  obli- 
gation, or  liability  not  based  upon  a  written 
instrument  must  be  brought  within  two  years. 
Apiiellant  denies  the  application  of  this  stat- 
ute to  the  facts  of  her  case,  and  declares  that 
she  bad  a  right  to  bring  the  action  at  any  time 
within  three  years  from  the  accrual  thereof, 
by  virtue  of  suhdlvislon  2  of  section  338  of  the 
("ode  of  Civil  Procedure,  which  provides  that 
nn  action  for  trespass  upon  real  property  may 
l)e  brought  within  three  years  after  It  has  ac- 
crued. Is  the  present  action  one  to  recover 
damages  for  a  trespass  upon  real  property? 
While  in  this  state  all  distinctions  between 
common-law  actions  are  abolished  as  relating 


to  the  procedure,  yet  it  la  plain  that  we  are 
bound  to  consult  the  common  law,  and  the 
classification  of  common-law  actions,  for  the 
proper  determination  as  to  what  the  lawmak- 
ing power  of  this  state  had  in  mind  when  using 
the  phrase  "trespass  upon  real  property."  It 
appears  that  the  courts  of  England  often  ex- 
perienced difficulty  in  determining  whether 
trespass  or  case  was  the  true  remedy  to  be 
pursued.  This  same  difficulty  often  arises  in 
this  state,  when  the  statute  of  limitations  is 
Invoked.  But  In  the  case  at  bar,  weighed  and 
tested  by  the  rules  of  the  common  law,  the 
distinction  between  these  two  forms  of  com- 
mon-law actions  is  clearly  apparent;  and  that 
this  case  uiwn  Its  facts  is  one  wherehi  it  is 
sought  to  recover  upon  a  liability  not  based 
upon  an  instrument  of  writing,  and  therefore 
ban-ed  in  two  years,  we  are  satisfied. 

One  of  the  best  tests  by  which  to  distinguish 
trespass  Is  found  in  the  answer  to  the  ques- 
tion, when  was  the  damage  done?  If  the 
damage  does  not  come  directly  from  the  act, 
but  is  simply  an  after  result  from  the  act,  it 
is  essentially  consequential,  and  no  trespass. 
Chltty  says:  "If  a  log,  in  the  act  of  being 
thrown  Into  the  highway,  hit  another,  the  In- 
jury Is  immediate;  but  If,  after  it  has  reached 
the  highway,  a  person  fall  over  it,  and  be  hurt, 
the  Injury  is  only  consequential,  and  the  rem- 
edy should  be  case.  ♦  •  *  So,  If  a  person 
pour  water  on  my  land,  the  Injury  Is  immedi- 
ate; but  If  he  stop  up  a  water  course  on  his 
own  land,  whereby  it  Is  prevented  from  flow- 
ing to  mine  as  usual,  or  if  he  plays  a  spout 
on  his  own  building.  In  consequence  of  which 
water  afterwards  run  therefrom  into  my  land, 
the  Injury  Is  consequential,  because  the  flow- 
ing of  the  water,  which  was  the  immediate  in- 
jury, was  not  the  wi-ongdoer's  immediate  act, 
but  only  the  consequence  thereof,  and  which 
will  not  render  the  act  itself  a  trespass  or  Im- 
mediate wrong."  Chit.  Pi.  *142.  Gould,  Wa- 
ters, i  210,  declares:  "It  Is  not  a  trespass  to 
flow  the  land  of  another  with  water  by  erect- 
ing a  dam  below  his  land,  for  any  one  may 
lawfully  build  a  dam  on  his  own  land,  and 
the  act,  being  Injurious  only  in  its  conse- 
quences, is  to  be  redressed  by  an  action  on  the 
case."  Angell,  at  section  395,  in  speaking  as 
to  the  remedy  of  action  on  the  case,  says: 
"This  remedy  Is  the  judicial  one  now  always 
resorted  to  in  the  usual  case  of  consequential 
injury  to  or  by  means  of  a  water  course.  The 
general  result  of  the  English  authorities  ren- 
ders it  very  clear  that,  where  damages  do  not 
immediately  ensue  from  the  act  complained  of, 
it  Is  consequential,  and  case  is  the  proper 
remedy;  and,  on  the  contrary,  where  the  act 
Itself,  and  not  the  consequence  of  it,  occa- 
sions the  mischief,  trespass  Is  the  right  action." 
In  Perrlne  v.  Bergen,  14  N.  J.  Law,  355,  where 
the  lands  of  an  upper  owner  upon  the  stream 
were  overflowed  by  a  dam  of  the  lower  own- 
er, it  is  said:  "So  far  from  being  an  ouster,  It 
Is  not  even  a  tre.spass  to  flo*  the  land  of  an- 
other with  water  by  erecting  a  d.n  i  below  his 
land,  for  the  act  in  Itself  is  lawful.   Any  man 


Digitized  by  VjOUVIC 


Cal.) 


HICKS  V.  DREW. 


191 


may  bnlld  a  dam  by  common  right  on  hla  own 
land,  and  trespass  never  lies  when  the  act  Is 
lawful  In  Itself,  and  Injurious  only  in  Its  con- 
sequences. *  *  *  It  is  therefore  no  dispos- 
session, no  ouster,  nor  even  a  trespass,  to  flow 
water  backward  on  another  person's  land.  It 
is  denominated  In  law  a  nuisance  anil  annoy- 
ance to  the  tenant  in  possession;  and  his  only 
modem  remedy  is  by  an  action  on  the  case, 
founded  on  his  possession." 

To  support  plaintiff's  contention  that  de- 
fendant's acts,  in  law,  constituted  a  trespass 
upon  plaintlfC's  realty,  certain  decisions  of  this 
court  are  relied  upon;  but  those  decisions  fail 
to  accomplish  the  result,  and  are  not  opposed 
to  the  views  of  the  common-law  writers  from 
which  we  have  quoted.  In  Triscony  v.  Bran- 
denstein,  66  CaL  514,  6  Pac.  384,  this  court 
hdd  that  a  cause  of  action  for  trespass  up- 
on realty  was  stated  in  a  complaint  which 
charged  that  defendant  "wrongfully  and  un- 
lawfully entered  upon  plaintiff's  lands,  and 
•  •  •  depastured  the  same  with  five  hundred 
l-.ead  of  cattle  and  ten  head  of  horses,  to 
lilalntifTs  damage."  Clearly,  here  was  an  un- 
lawful entry  and  damage  done  to  the  realty. 
The  cattle  and  horses  were  but  the  means  by 
which  the  damage  was  done.  Any  other 
means  used  to  do  the  damage,  by  the  party 
who  made  the  entry,  would  have  been  equally 
sufficient  In  making  out  a  cause  of  action.  In 
that  case  there  was  an  actual  unlawful  entry, 
accompanied  by  damage.  The  act  of  entiy 
was  unlawful,  and  the  damage  done  was  In 
no  sense  consequential.  Hie  entry  and  dam- 
age were  Inseparably  connected.  Znmwalt  v. 
Dickey  (Cal.)  28  Pac.  212,  is  In  all  respects  a 
similar  case.  Conniff  v.  San  Francisco,  67 
CaL  45,  7  Paa  41,  In  principle,  is  more  like  the 
case  at  bar.  At  the  same  time  there  is  a  ma- 
terial and  substantial  difference.  In  addition, 
it  may  be  suggested  that  the  principles  laid 
down  by  the  Conniff  Case  find  support  in  Pum- 
pelly  V.  Green  Bay  Co.,  13  Wall.  166;  and  It 
was  largely  upon  the  authority  of  that  case 
that  the  decision  In  Conniff  v.  San  Francisco 
was  based.  Xet  the  same  high  court  that  de- 
cided Pumpelly  v.  Green  Bay  Co.  In  a  recent 
decision  said  that  case  declared  "the  extremest 
limitation  of  the  doctrine  to  be  found." 
Transportation  Co.  v.  Chicago,  99  U.  S.  642. 
In  considering  the  Pumpelly  Case,  and  Eaton 
V.  Ballroad  Co.,  51  N.  H.  504,  the  supreme 
court  of  the  United  States  said:  "In  these  ac^ 
tlons  It  was  held  that  permanent  flooding  of 
I-rivate  property  may  be  regarded  ajs  a  'taking.' 
In  these  cases  there  was  a  physical  invasion  of 
the  real  estate  of  the  private  owner,  and  a  prac- 
tical ouster  of  his  possession."  In  the  Conniff 
Case  the  facts  were  declared  by  this  court  to 
be  the  same  as  we  have  just  quoted,  and  It 
Is  only  upon  such  a  state  of  facts  that  the  de- 
cision may  be  supported.  The  facts  of  the 
case  at  bar  do  not  bring  it  within  the  doctrine 
of  Conniff  V.  San  Francisco.  If  the  dam  or 
Inilkhead,  erected  by  defendant  upon  his  land, 
had  resulted  In  tho  prevention  of  water  flow- 
ing ux)ou  plalutifl's  laud  which  had  been  ac- 


customed to  so  flow,  and  damage  to  plaintiff's 
freehold  had  been  the  result,  it  could  hardly 
be  contended  that  such  acts  amounted  to  a 
trespass  upon  real  estate.  Yet,  upon  principle, 
the  action  for  redress  would  be  the  same  as  in 
the  case  at  bar. 

The  trial  Judge  Instructed  the  Jury  as  fol- 
lows: "No  damage  can  be  recovered  in  this 
action  for  injury  to  plaintiff's  feelings,  but 
only  such  pecuuiary  damage  as  accrued  to  her 
property  by  reason  of  the  maintenance  by  de- 
fendant of  a  bulkhead  at  the  foot  of  Cali- 
fornia street,  and  of  such  damage  she  can  re- 
cover only  80  much  as  accrued  to  her  before 
the  commencement  of  this  suit,  and  after  the 
29th  day  of  November,  1891."  SecUon  328:{ 
of  the  Civil  Code  provides:  "Damages  may 
be  awarded  in  a  judicial  proceeding  for  detri- 
ment resulting  after  the  commencement  there- 
of." By  this  section  of  the  Code,  plaintiff  was 
entitled  to  recover  damages  suffered  subse- 
quent to  the  filing  of  the  complaint,  and  for 
this  reason:  the  instruction  given  is  unsound 
as  a  proposition  of  law.  Neither  was  a  sup- 
plemental pleading  necessary  to  support  such 
a  recovery.  This  court  said  in  McLennan  v. 
Ohmen,  75  Cal.  558,  17  Pac.  687:  "Besides, 
plaintiff  was  entitled,  under  his  original  com- 
plaint, to  recover  damages  for  detriment  re- 
sulting after  the  commencement  of  his  ac- 
tion." In  line  with  the  legal  principle  de- 
.clared  by  the  aforesaid  section  of  the  Code,  see 
Morgan  v.  Beynolds,  1  Mont.  163;  GreenL  Bv. 
§26Sa. 

That  plaintiff  was  entitled  to  recover  dam- 
ages accruing  subsequent  to  the  commence- 
ment of  the  action  is  substantially  conceded 
by  defendant,  but  it  is  now  claimed  that,  dur- 
ing the  progress  of  the  trial,  plainUfl  repudiat- 
ed and  disclaimed  any  intention  or  purpose  of 
making  any  claim  for  damages  of  that  charac- 
ter. The  record  facts  to  establish  any  such 
disclaimer  are  wanting.  The  following  are 
the  facts -relied  upon:  Question  by  plaintiff's 
attorney:  "Now,  Mrs.  Hicks,  tell  us  what 
you  have  been  damaged  by  reason  of  this 
washout,  of  this  cut,  on  Colton  avenue.  Mr. 
Bowell:  To  which  we  object,  unless  the  tes'>. 
tlmony  is  directed  to  a  time  prior  to  the  com- 
mencement of  this  action,  or  up  to  and  includ- 
ing the  date  of  its  commencement,  on  the 
ground  that  any  evidence  of  damage  subse- 
quent to  that  time  would  be  incompetent,  h'- 
relevant,  and  Immaterial.  Mr.  Waters:  1 
state  that  I  desire  to  limit  the  proof  to  the 
damages  occurring  within  three  years  nc.vt 
before  the  filing  of  the  complaint  in  this  case, 
and  down  to  the  time  that  the  complaint  was 
filed,  and  in  addition  to  that,  Inasmuch  as  all 
the  damage  which  has  occurred  has  related 
to  the  same  tract  of  land  and  the  same  form,  -. 
in  order  to  divide  the  damages  it  would  scarce- 
ly be  possible  for  me  to  separate  the  evidence, 
to  begin  with,  according  to  a  definite  and 
certain  standard,  but  I  will  come  as  near  it  n.s 
I  can,  BO  as  to  only  reply  to,  in  this  trial,  up;)u 
evidence  as  to  the  Injury  which  has  resuiltMl 
within  three  years  prior  to  the  brlugiug  ot 
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the  suit,  and  such  other  damages  which  may 
have  resulted  proximately  from  the  Injury 
done  to  the  time  of  the  complaint.  The  Court: 
I  am  clearly  of  the  opinion  that  It  should  be 
limited  to  two  years,  and  that  will  be  the  order 
of  the  court.  (To  which  ruling  plaintiO  then 
and  there  duly  excepted.)  Q.  State,  Mrs. 
Hicks,  any  damage  that  may  have  occurred 
to  yon  by  reason  of  that  wash  subsequent  to 
the  filing  of  the  complaint  in  this  case,  as 
well  as  also  any  damage  that  will  certainly  oc- 
cur to  you  in  the  future.  Mr.  Rowell:  To 
which  we  object  as  Irrelevant,  Immaterial,  and 
Incompetent,  and  not  responsive  to  any  issue 
tc^ndered  by  the  pleadings,  and  at  a  date  sub- 
sequent to  the  commencement  of  the  action. 
Mr.  Annable:  And  is  not  limited  to  the  in- 
Jury  ai'lsing  from  anj'thing  occurring  within 
two  years  next  preceding  the  commencement 
of  the  action.  The  Court:  It  wiU  be  sus- 
tained on  the  last  statement  of  Mr.  Annable's. 
(To  which  ruling  plaintlfT  then  and  there  duly 
oxeepted.)"  As  to  the  testimony  of  the  witness 
Baxter,  the  record  discloses:  "Q.  Wliat 
nniomit  would  you  sny  was  the  damage  sus- 
t.Tlned  on  either  or  both  to  the  place  by  reason 
of  the  washing  on  either  or  both  of  the  streets 
ulnee  November  29,  1893?  (The  defendant  ob- 
jects to  that,  for  the  reason  that  there  Is  no 
foundation  laid  for  it  in  any  of  the  allegations 
of  the  complaint.  They  don't  allege  in  the 
complaint  that  It  is  a  continuing  damage,  but 
it  says  that  the  damage  accruing  up  to  the 
time  of  the  filing  of  the  complaint,  without 
alleging  any  continuing  or  tlureatening  to  con- 
tinue damage,  and  we  object  to  this  as  irrele- 
vant and  immaterial  under  the  allegations  of 
the  complaint.  The  court  sustains  the  objec- 
tion, and  the  plaintiff  then  and  there  duly  ex- 
cepts.)" 

It  will  be  observed  that  the  ruling  of  the 
court  upon  the  question  addressed  to  the  wit- 
ness Baxter  was  In  no  way  based  upon  any 
disclaimer  ui)on  the  part  of  the  plaintiff,  but 
was  a  direct  ruling  upon  the  legal  admissi- 
bility of  certain  evidence.  Indeed,  such  were 
the  mllngs  of  the  court  upon  the  evidence  of 
the  plaintiff  herself.  The  objection  to  her  tes- 
timony upon  this  point  was  sustained  upon  the 
express  ground  that  the  damage  covered  by 
the  question  was  not  limited  to  a  point  of  time 
prior  to  the  commencement  of  the  action.  Mr. 
Annable's  objection  contained  a  limitation  as 
to  time,  but  the  question  addressed  to  the 
witness  related  solely  to  a  time  subsequent  to 
the  filing  of  tlie  complaint,  and  the  ruling  was 
squarely  direct  upon  the  issue.  It  is  further 
suggested  that  the  error,  if  one  occurred, 
was  harmless,  by  reason  of  the  fact  that  evi- 
dence upon  the  same  matters  was  subsequently 
admitted.  In  v^ew  of  the  instructions  of  the 
court  heretofore  quoted,  wherein  such  evi- 
dence is  expressly  taken  from  the  considera- 
tion of  the  Jury,  the  error,  both  in  the  ruling 
of  the  court  and  the  giving  of  the  instruction, 
is  clearly  prejudicial,  and  demands  a  new  trial 
of  the  case. 

The  Jury  was  instructed  as  follows:     "If 


the  jury  find  from  the  evidence  that  the  plat-^ 
tiff  has  sustained  any  damage  by  the  act  of 
defendant,  as  she  has  complained  against  him, 
and  that  by  the  same  act  she  has  received 
benefit,  then,  in  estimating  such  damage,  such 
benefit  should  be  deducted."  This  instruc- 
tion was  correct.  Field,  Dam.  §  744;  8uth. 
Dam.  §  1056.  There  is  nothing  in  the  con- 
tention that  such  incidental  benefit  accruing 
to  plaintiff  should  be  pleaded  by  defendant. 
Neither  are  we  required  to  pass  upon  the  suf- 
ficiency of  the  evidence  to  support  the  verdict, 
owing  to  the  fact  that  a  new  trial  is  ordered 
upon  other  groimds. 

Upon  a  retrial  of  the  case,  that  portion  of  tlie 
charge  to  the  Jury  containing  the  phrase  "width 
and  depth,"  referring  to  the  condition  of  the 
washout  upon  California  street  and  Colton 
avenue,  should  be  modified  by  using  the  dis- 
junctive conjunction  "or,"  rather  than  the  cop- 
ulative "and."  It  Ixjcomes  unnecessary  to 
pass  upon  the  importance  of  this  error. 

For  the  reasons  stated,  the  judgment  and 
order  are  reversed,  and  cause  remanded  for 
a  new  trial. 

We  concur:  VAN  FLEET,  J.;  HAHRI- 
SON,  3. 
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In  re  KAUFMAN'S  ESTATE. 

KING  V.  BORCIIARD.    (L.  A.  226.) 

(Suprnne  Court  of  California.    June  17,  1897.) 

Wills— Undue  Ijsflcence— Evidence. 

1.  Testatrix  made  a  will  diRinheritiiig  one  of 
her  dauRliters,  with  whom  she  had  qumreled  a 
short  time  previous  to  the  execution  of  tlie  will. 
Hclii,  that  evidence  of  this  quarrel  was  imma- 
terial on  the  question  of  undue  influence. 

2.  A  statement  made  by  the  testatrix  several 
montlis  after  the  execution  of  the  will,  to  the 
effect  tliat  she  was  sorry  tliat  one  of  her  daugh- 
ters was  not  in  the  will,  was  not  competent  to 
impeach  its  validity. 

3.  Kviilenre  of  the  amount  of  property  owned, 
resi>ectivelj-,  by  the  husbands  of  the  beneficiaries 
under  the  will,  and  also  that  contestant  and  her 
husband  were  comparatively  without  property, 
is  inadmissible. 

4.  If  a  person  has  testamentary  capacity,  his 
will  cannot  be  avoided  on  the  ground  that  it  is 
unjust  or  capricious. 

Department  1.  Appeal  from  superior  court, 
Ventura  county;  B.  T.  Williams,  Judge. 

Action  brought  by  Lizzie  King  against  J. 
B.  Borchard  to  contest  the  probate  of  the 
last  will  and  testament  of  Mary  Kaufman, 
deceased.  Defendant  appeals  from  an  order 
refusing  probate  to  the  will,  and  an  order  de- 
nying a  new  trial.  Apiieal  dismissed.  Or- 
der denying  a  new  trial  reversed. 

Shepherd  &  Eastin  and  H.  L.  Poplin,  for 
appellant.  Barnes  &  Selby  and  Orestes  Orr, 
for  respondent. 

HARRISON,  J.  Upon  the  contest  of  the 
probate  of  the  last  will  and  testament  of 
Mnry  Kaufman,  deceased,  filed  by  the  re- 
spondent herein,  a  Jury  was  called  to  try  the 
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i'siios  presented  thereby;  and  at  the  con- 
<-lnsIon  of  the  testimony  the  contestant  con- 
cc<led  that  all  the  issues  raised  by  her  con- 
t:-Ft,  except  those  of  nndiie  liiflnonce  and 
fraud,  should  l>e  determined  in  tavor  of  the 
proponent,  and  tlierenpon  withdrew  ail  tht> 
issues  except  these,  and  tlie  following  s]>i>cial 
Issues  of  fact  were  submitted  to  the  Jury: 
(1)  "Was  the  Inatrumcut  now  offered  for  pro- 
bate as  the  last  will  of  Mary  Kaufman,  de- 
ceased, procured  by  the  undue  Influence  of 
Mary  Forchard,  .Tohn  E.  Borchard,  Frances 
IVtlt.  Justin  Petit,  and  John  IMiJol,  or  any  of 
tliemV"  (2)  "Was  the  instrument  now  of- 
fered for  probate  as  the  last  will  of  Mary 
Kaufman,  deceased,  procured  by  the  fraud 
of  Mary  Borchard,  John  K.  Itorchard,  Fran- 
ces IMIt,  and  Justin  Petit,  or  any  of  them?" 
The  Jury  answered  each  of  these  queetions 
In  the  afflrmatlve,  and  thereupon  the  court 
made  an  order  denying;  probate  to  the  will. 
A  motion  fmr  a  new  trial  was  made  and  de- 
nied, and  from  the  order  refusing  probate 
to  the  will,  and  also  from  the  order  denying 
a  new  trial,  the  proponent  has  appealed. 

Mrs.  Kaufman  executed  the  will  In  ques- 
tion January  8,  1895,  and  died  on  the  11th  of 
the  succeediuK  May.  Prior  to  Its  execution 
she  had  determined  to  submit  to  an  opera- 
tion for  cancer,  which  she  was  Informed 
miKht  result  unfarorably;  and  thereupon 
sent  for  Father  Pujol,  her  priest,  who  sug- 
gested to  her  the  propriety  of  making  her 
wlU.  Upon  thi.i  suggestion  the  sent  for  Mr. 
Borchard,  the  husband  of  one  of  her  daugh- 
ters; and  at  his  request  Mr.  Shepherd,  an  at- 
torney, came  to  her  house,  and  prepared  the 
will  In  accordance  with  directions  which  he 
received  from  her,  and  It  was  thereupcm  form- 
ally executed  (n  his  presence.  By  the  will  she 
gave  the  bulk  of  her  property  to  her  four 
4^1der  daughters,  and  left  to  the  contestant 
only  a  nominal  legacy.  A  careful  examina- 
tion of  the  record,  howCTer,  falls  to  show 
that  this  disposition  of  her  property  was  by 
reason  of  the  influence  or  suggestion  of  any 
person,  or  that  there  was  any  evidence  show- 
ing that  the  will  was  the  result  of  undue  in- 
fluence or  fraud  in  any  respect.  Father 
Pujol  testifled  that  he  went  to  visit  her  for 
tile  purpose  of  administering  to  her,  and,  be- 
ing there,  suggested  to  her  that  the  opera- 
tion was  dangerous,  and  Inquired  wiiether 
she  bad  made  her  will,  and,  upon  her  telling 
him  that  she  bad  not,  suggested  that  it 
would  be  better  to  make  one;  that,  if  she 
should.  It  would  have  no  force  until  after  her 
death;  and  that  if,  at  any  time,  she  was  dls- 
itatlsfled  with  it,  she  could  make  a  new  one. 
He  also  testifled  that  nothing  was  said  be- 
tween them  about  the  disiiositlon  of  her 
property:  "We  did  not  say  anytliiug  of  the 
kind.  The  only  thing  that  was  said  was  this 
concerning  Lizzie,— that  she  was  not  willing 
to  leave  her  anything  whatsoever;  and  I 
said:  'It  will  not  do,  Mrs.  Kanfman.  You 
must  leave  her  something.  It  Is  true  that 
she  has  been  a  very  wayward  child,  and 
49  P.— IS 


that  she  does  not  deserve  the  name  of  being 
your  dnugiiter,  on  account  of  the  way  she 
I  has  treated  .vou;  but,  notwithstanding  that, 
I  it  will  be  uecessarj'.  you  will  have  to  leave 
:  her  something.'  I  did  not  tell  her  how  much 
it  would  be  necessary  to  leave  her.  I  left 
that  to  lier.  But  I  said.  'You  must  leave 
her  something.'  I  told  her  that  it  was  nec- 
csjsai7'  to  leave  her  something  to  avoid  the 
I  law,  iK'cause,  I  said,  'If  you  don't  leave  her 
anything,  your  will  will  be  thrown  away, 
and  the  law  demands  that  you  will  leave  her 
something.'  I  did  not  mention  any  small 
amount  necessary  to  put  In  the  will.  I  said 
I  an,v  amount  would  do.  to  avoid  the  law,  but 
,  not  saying  any  amount.  I  said  flrst,  '$r>  or 
;  $2  or  $1  will  do';  but  tliat  I  said  to  leave  her 
that  much,  that  I  did  not."  This  interview 
with  I'^ather  Pujol  was  on  the  4th  of  Janu- 
ary, and  on  that  day,  after  he  had  left,  Mrs. 
Kaufman  sent  for  the  proponent,  througli 
Mrs.  Petit,  another  of  her  daughters,  and  on 
his  arrival  spoke  to  him  about  making  her 
will,  and  said  she  wished  to  give  her  proper- 
ty to  four  of  her  heirs  (naming  them),  and 
asked  him  what  he  thought  of  it.  "I  a»<lied 
her  what  about  the  other  hsirs,— Mrs.  King 
and  her  grandson.  Just  then  she  didn't  h.tve 
much  to  say,  but  at  any  rate  I  named  them 
all,  and  when  I  came  to  Lizzie  (Mrs.  King) 
she  objected  right  away.  I  told  her  she 
ought  to  divide  her  property  into  five  and  a 
half  parts,  under  the  condition,— under  the 
circumstances  of  the  past.  I  thought  that 
the  grandson  was  entitled  to  one-half  of  a 
fifth,  and  that  she  should  divide  the  rest  Into 
five  parts.  She  said  Lizzie  should  not  have 
anything,  and  her  grandson  should  have  no 
land,  but  she  might  give  him  some  money." 
She  determined  to  make  deeds  of  her  real  es- 
tate to  her  four  daughters,  and,  after  consid- 
erable talk  upon  the  mode  of  division,  she 
finally  told  Mr.  Borchard  how  she  wished  It 
divided,  and  to  tell  the  attorney  to  fix  It  up 
that  way.  Borchard  further  testified:  "This 
talk  was  about  the  deeds,  and  who  should 
have  this  or  that  piece.  With  the  will  I  real- 
ly had  nothing  to  do.  I  didn't  know  what 
was  In  the  will  until  it  was  opened.  •  *  • 
When  the  will  was  made,  I  wasn't  in  the 
room,  nor  did  I  know  what  was  In  It  until 
It  was  oi)eued  here  by  the  clerk  of  the  court." 
Borchard  bad  tw^o  or  three  conversations 
with  her  prior  to  the  making  of  the  will,  and 
at  some  time  In  the  interim  he,  in  company 
with  Mrs.  Petit,  visited  the  attorney,  Mr. 
Shepherd,  and  informed  him  of  the  mode  in 
which  the  real  estate  was  to  be  divided; 
and,  on  the  8th  of  January,  Shepherd  went 
to  the  house  of  Mrs.  Kaufman  with  deeds  in 
which  the  descriptions  were  written  out,  but 
without  the  names  of  any  of  the  grantees, 
and  while  at  her  house  wrote  in  the  names 
of  the  daughters,  as  Mrs.  Kaufman  directed 
him,  for  tlieir  respective  pieces.  This  was  In 
the  forenoon  of  that  day,  and,  after  Mrs. 
Kaufman  had  executed  the  deeds,  he  took 
them  to  his  office  to  authenticate  them  b> 
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his  notarial  certificate,  and  In  the  afternoon 
returned  to  her  house  and  wrote  the  will  in 
accordance  with  her  dlrectiona.  Mr.  Petit 
testified  that  he  had  nothing  to  do  with  the 
making  of  the  will,  had  no  talk  with  Mrs.  Kauf- 
man as  to  bow  she  should  dispose  of  her 
property,  and  did  not  know  how  the  will  was 
made  until  it  was  opened  after  her  death. 
Mrs.  Petit  was  present  at  the  interview  be- 
tween Mrs.  Kaufman  and  Father  PuJ<ri,  and 
corroborates  his  testimony;  but  It  is  not 
shown  that  she  ever  had  any  conversation 
with  her  mother,  or  said  anything  to  her 
about  making  her  will  or  disposing  of  her 
property.  Mrs.  Borchard  testified  that  she 
had  no  talk  whatever  with  her  mother  about 
dividing  the  property.  "1  did  not  know  how 
she  was  going  to  dispose  of  it  from  any 
source.  I  had  no  knowledge  of  bow  she  was 
going  to  dispose  of  her  real  estate,  except 
what  I  had  heard  from  Mr.  Borchard.  I  had 
no  talk  whatever,  before  the  will  was  made, 
In  regard  to  how  the  property  should  be  dis- 
posed of.  Mother  never  mentioned  it  to  me. 
I  do  not  know  what  was  in  the  will."  These 
witnesses,  with  the  exception  of  Father 
Pujol,  were  called  by  the  contestant,  and 
were  the  only  witnesses  who  gave  any  testi- 
mony relative  to  the  circumstances  attending 
the  execution  of  the  will,  and  the  testimony 
above  given  was  neither  contradicted  nor  im- 
peached; and,  as  It  fails  to  show  that  the 
will  was  executed  under  any  undue  InSuence 
or  fraud,  we  must  hold  that  it  fails  to  sustain 
the  verdict  of  the  Jury. 

In  April,  1890,  the  contestant  was  living 
with  her  mother,  and  was  then  unmarried. 
The  farm  upon  which  they  were  living  had 
been  rented  In  the  previous  November,  for 
the  term  of  one  year,  to  a  man  named  King, 
who  thereafter  lived  at  the  house  with  them. 
It  was  rumored  that  Lizzie  and  King,  after 
the  lease  was  made,  intended  to  marry  each 
other,  and  the  mother  was  greatly  opposed  to 
this  marriage.  A  serious  quarrel  took  place 
between  them  one  evening,  in  which  a  per- 
sonal assault  was  made  upon  the  mother; 
and  the  next  day,  apparently  by  an  agree- 
ment of  all  parties,  she  left  the  house  and 
went  to  live  with  Mrs.  B<Mrchard.  The  day 
after  she  left,  Lizzie  and  King  were  mar- 
ried, and  continued  to  occupy  the  farm  until 
the  expiration  of  the  lease  the  following  De- 
cember, when  they  left  that  vicinity,  and  Liz- 
zie never  afterwards  saw  or  communicated 
with  her  mother.  After  they  bad  gone,  Mrs. 
Kaufman  returned  to  her  place,  and  contin- 
ued to  live  there  until  hw  death.  The  great- 
er part  of  the  record  Is  taken  up  with  the 
circumstances  of  this  quarrel  between  Lizzie 
and  her  mother,  apparently  either  for  the 
lrtiri)ose  of  showing  to  the  jury  that  the 
mother  had  no  sutticlent  reason  therein  for 
disinheriting  her  daughter,  «»•  In  order  to  al- 
low the  jury  to  conjecture  that  the  mother's 
dislike  of  Lizzie  may  have  been  fostered  by 
her  other  sisters.  Whatever  may  liave  been 
the  reason  for  Its  Introduction,  it  was  imma- 


terial and  tarrelevant  to  tithee  of  the  issues 
submitted  to  the  Jury. 

The  undue  influence  which  will  avoid  a 
will  must  be  such  as  operates  upon  the  mind 
of  the  testator  at  the  time  of  making  the 
will,  and  must  be  an  influence  relating  to 
the  wiU  Itsdf.  1  Redf.  Wills,  ♦534;  Schoul- 
er,  Wills,  !  282;  Eckert  v.  Plowry,  43  Pa. 
St.  46.  Upon  this  proposition  the  court  said 
in  the  case  last  cited:  "Unless  there  was 
some  evidence  tending  legitimately  to  prove 
that  some  fraud  had  been  practiced  upon  the 
testatrix  at  that  time,  or  that  wme  misrep- 
resentation had  then  been  made,  or  that  stnne 
physical  or  moral  coercion  had  been  em- 
ployed, such  as  to  destroy  her  free  agency, 
the  court  erred  In  submitting  to  the  jury  the 
question  whether  undue  influence  had  been 
exerted.  It  was  inviting  them  to  find  as  a 
fact  that  of  which  there  was  no  evidence, 
and  which  the  law,  as  well  as  reason,  pre- 
sumed had  no  existence."  If  the  person  has 
testamentary  capacity,  his  vrill  cannot  be 
avoided  on  the  ground  that  It  is  unjust  or 
capricious.  The  right  of  absolute  dominion 
over  his  property  is  sacred  and  inviolable, 
and  whatever  may  be  his  motives,  or  how- 
ever great  or  unfounded  his  dislikes  or  his 
resentments  against  those  who  might  be 
thought  worthy  of  his  bounty,  bis  will.  In  the 
disposition  of  his  property,  is  paramount.  1 
Redf.  Wills,  *5S5;  Woodward  v.  James,  3 
Strob.  552;  Clapp  v.  Fullerton,  34  N.  Y.  190; 
In  re  McDevItfs  Estate,  95  Gal.  17,  80  Pac. 
101.  "The  right  of  a  testatmr  to  dispose  of 
his  estate  depends  neither  on  the  justice  of 
his  prejudices  nor  the  soundness  of  his  rea- 
soning. He  may  do  what  he  will  with  his 
own,  and  If  there  be  no  defect  of  testamai- 
tary  capacity,  and  no  undue  influence  or 
fraud,  the  law  gives  effect  to  his  will,  though 
Its  provisions  are  unreasonable  and  unjust" 
Clapp  V.  E^iUerton,  supra.  "The  right  to  dis- 
pose of  one's  property  by  will  is  most  aol- 
emnly  ajssured  by  law,  and  Is  a  most  valuable 
incident  to  ownership,  and  does  not  depend 
upon  its  judicious  use.  The  beneficiaries  of 
a  will  are  as  much  entitled  to  protection  as 
any  other  property  owners,  and  courts  abdi- 
cate their  functions  when  they  permit  the 
prejudices  of  a  jury  to  set  aside  a  wlU  merdy 
upon  suspicion,  or  because  It  does  not  con- 
form to  their  ideas  of  what  was  Just  and 
proper."  In  re  McDevitt's  Estate,  05  Cal. 
33,  30  Pac.  100. 

Testimony  was  given  by  one  witness  that, 
in  a  conversation  with  Mrs.  Kaufman  about 
three  weeks  before  her  death,  she  said  to 
him  that  she  did  not  make  a  will,  and  did 
not  know  what  was  In  the  will;  that  she 
was  sorry  Lizzie  was  not  in  the  will,  and 
that  she  wanted  to  give  Lizzie  the  same  as 
the  others;  and  that  she  did  not  feel  safe  If 
she  should  make  another  will.  This  state- 
ment, made  by  her  several  months  after  the 
execution  of  the  will,  wa.«  not  competent  to 
Impeach  its  validity,  and  the  Jury  should  not 
have  been  permitted  to  consider  it.    In  re 
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CaQdiiB'  Estate,  112  Gai.  296,  44  Pac.  6T7. 
The  court  permitted  the  contestant,  against 
tbe  objections  of  the  proponent,  to  give  evi- 
dence of  the  amount  of  property  owned  re- 
spectively by  the  huahands  of  the  beneficia- 
ries under  the  will,  and  also  that  the  con- 
testant and  her  husband  were  comparatively 
without  any  property.  The  evident  object  of 
this  evidence  was  to  give  to  the  Jury  the  im- 
pression that  the  contestant  had  been  unjust- 
ly treated  In  the  divlalon  of  her  mother's  es- 
tate, and  tt  should  have  been  excluded  by 
the  court.  Aside  from  the  fact  ttiat  Mrs. 
Kaufman  had  the  right  to  exclude  the  con- 
testant from  the  will  If  she  so  desired,  the 
testimony  was  neither  relevant  nor  compe- 
toit  for  the  purpose  of  sustaining  either  of 
the  Issues  before  the  Jury,  and  its  introduc- 
tion could  have  only  a  prejudicial  etfcct  upon 
their  minds.  When  the  validity  of  a  will  Is 
contested  upon  the  ground  of  tmdue  influ- 
ence in  Its  execution,  a  court  cannot  be  too 
careful  In  excluding  from  the  consideration 
of  the  Jury  evidence  that  Is  Incompetent  or 
irrelevant  to  establish  the  charge.  The  very 
nature  of  the  issue,  as  well  as  the  lack  of 
experience  and  of  mental  training  on  the  part 
of  the  Jurors  In  reference  thereto,  render 
them  less  able  than  the  court  to  wdgb  the 
snfficlency  of  any  evidence  that  may  be  of- 
fered upon  this  issue.  The  fact  that  the  ev- 
idence has  been  permitted  by  the  court  to 
come  before  them  Justly  authorizes  them  to 
consider  that  it  is  both  relevant  and  con4>e- 
tent  for  that  purpose,  and  the  evidence  so 
received  will,  unconsciously  It  may  be,  pro- 
dace  an  impression  upon  their  minds  which 
wlU  not  be  effaced  by  subsequent  Instructions. 
A  motion  is  made  to  dismiss  the  appeal 
from  the  Judgment  denying  probate  to  the 
will  upon  the  ground  that  it  was  not  taken 
until  more  than  60  days  after  Its  entry.  This 
motion  must  be  granted,  although  the  re- 
versal of  the  order  denying  a  new  trial  will 
have  the  effect  to  set  aside  the  Judgment  de- 
nying probate  to  the  will.  The  appeal  from 
the  Judgment  Is  dismissed.  The  order  deny- 
ing a  new  trial  la  reversed,  and  a  new  trial 
iwdered. 


We  concur:  VAN  FLEET,  J.;  GAROUTTE, 


J. 


(  Cal.  Unrep.  715 

FRESNO  LOAN  &  SAVINGS  BANK  v. 

HUSTED  et  aL    (Sac  257.) 

(Supreme  Ckturt  of  California.    Jane  17,  1897.) 

Mechanic's  Lien— House  ox  Another's  Lot. 

1.  A.  went  into  poeaession  of  certain  lots,  then 
owned  by  B.,  under  a  contract  of  purchase,  built 
and  paid  for  a  house  thereon,  and  afterwards 
removed  the  house  onto  the  land  of  C,  as  a 
temporary  lesting  p)ac&  withont  B.'s  permission, 
and  after  default  in  the  payments  on  the  lots. 
Bdd,  that  it  cannot  be  implied  that  B.  furnished 
the  material  with  which  the  house  was  built, 
nor  that  A.  acted  at  the  time  of  constructing 
the  house  as  the  agent  of  C,  so  as  to  subject  C.'s 
lot  to  a  lien  under  sections  1183,  1185,  1192, 
Code  Civ.  Proc 


2.  C.  was  not  required  to  post  written  notice 
upon  this  building  within  thiee  days  after  it  was 
moved  on  his  lots,  under  section  1192,  supra,  In 
order  to  escape  liability,  as  the  house,  by  agree- 
ment, was  to  remain  on  the  lots  in  question  but 
a  few  days,  and  was  therefore  personal  property 
while  it  rested  there. 

Commissioners'  decision.  Department  1. 
Appeal  from  superior  court,  Fresno  county; 
E.  W.  Rlsley,  Judge. 

Action  brouglit  by  the  Fresno  Loan  &  Sav- 
ings Bank  to  enforce  a  material  man's  lien, 
against  Mary  Husted  and  W.  R.  Flannagan. 
Plaintiff  appeals  from  the  Judgment  of  the 
court  below,  and  Its  wder  denying  a  motion 
for  a  new  trial.   Affirmed. 

Horace  Hawes,  for  appellant  Frank  H. 
Short,  F.  E.  Cook,  and  Strother  &  Strother, 
for  respondents. 

CHIPMAN,  0.  Plaintiff,  being  the  owner 
of  certain  lots  in  the  city  of  Fresno,  entered 
into  a  contract  of  sale  thereof  with  defend- 
ant Mary  Husted,  on  March  6,  1891,  for  the 
consideration  of  $2,000;  payments  to  be  $40 
upon  si^ng  the  contracts,  and  $40  monthly 
until  fully  paid.  It  nowhere  appears  in  the 
transcript  whether  these  or  any  payments 
were  made,  nor  whether  said  Husted  was  in 
default  in  the  payments.  She  entered  into 
possession  under  the  contract,  however,  and 
purchased  materials  of  the  admitted  value  of 
$277.14,  and  with  them  erected  a  dwelling  on 
these  lots,  which  she  occupied.  For  some  rea- 
son not  explained,  defendant  Husted,  about 
November,  1894,  caused  the  building  to  be 
removed  to  the  lots  of  defendant  Flannagan. 
The  removal  took  place  on  Sunday.  Within 
30  days  thereafter  plaintiff  caused  to  be  filed 
and  recorded  a  material  man's  lien  upon  the 
Flannagan  lots,  alleging  that  it  furnished 
lumber  and  other  building  material  to  be  used 
in  the  construction  of  the  building  In  Ques- 
tion; that  the  lots  sought  to  be  charged  with 
the  lien  are  lots  belonging  to  defendant  Flan- 
nagan; that  defendant  Husted,  about  No- 
vember, 1894,  entered  into  a  contract  with 
plaintiff,  under  which  said  materials  were  fur- 
nished; that  she  agreed  to  pay  therefor  thelp 
reasonable  market  value;  that  said  materials 
were  used  in  constructing  said  building  upon 
the  lots  of  said  Flannagan  with  his  knowledge 
and  consent;  that  said  contract  has  been  ful- 
ly performed,  and  said  building  or  structure 
finished,  etc.  This  action  was  brought  to  en- 
force the  lien  upon  defendant  Flannagan'a 
lots.  Defendants  answered,  denying  the  alle- 
gations of  the  complaint.  The  caiise  was  tried 
by  the  court,  without  a  Jury,  and  Judgment 
given  for  defendants.  The  appeal  is  from  the 
judgment,  and  from  the  order  denying  a  new 
trial. 

The  court  found  against  all  the  allegations 
of  pialntlfTs  complaint  except  it  found  that 
defendant  Flannagan  owned  the  lots  to  whiclt 
the  building  was  removed,  but  it  found  also 
that  "it  was  not  built  or  located  thereon  per- 
manently, but  was  merely,  by  an  arrange- 
ment between  the  defendants  Flannagan  and  . 
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Husted,  temporarily  placed  and  allowed  tem- 
porarily to  remain  upon  the  said  lots,  with 
the  understanding  that  It  might  be  removed 
at  any  time  by  the  defendant  Mary  Husted." 
This  finding  as  to  the  understanding  between 
the  defendants  Is  warranted  by  the  evidence. 
The  court  finds,  as  alleged  In  the  lien  and 
complaint,  that  the  building  was  placed  on 
the  Flannagan  lots  about  November  25,  1894, 
and  that  plaintiff  filed  Its  claim  of  lien  In  due 
form  within  30  days  thereafter;  but  the  court 
finds  "that  the  statements  and  afSrmatlons  of 
said  lien  were  false  in  fact;  that  the  plain- 
tiff then  had  no  elahn  or  demand  Justly  due 
or  enforceable  against  said  defendants,  or  ei- 
ther of  them,  with  or  without  offsets,  and  the 
said  materials  were  not  furnished  by  the  per- 
sons stated  in  said  claim  of  lien  or  at  all.'' 
The  evidence  sustains  this  finding.  It  seems 
to  me  the  case  lies  in  a  nutshell,  and  that 
there  is  no  demand  upon  us  to  follow  plain- 
tiffs  counsel  in  his  excursion  through  the  re- 
ported cases  of  this  character,  and  into  the 
wide  domain  of  general  law  to  which  his 
learned  brief  Invites  us. 

The  undisputed  facts  upon  which  the  case 
rests  are:  That  defendant  Husted  went  In- 
to possession  of  certain  lots,  men  owned  by 
plaintiff,  under  a  contract  of  purchase;  that 
she  built  and  paid  for  the  bouse  In  contro- 
versy on  these  lots  (whether  the  house  was 
attached  to  the  soil,  and  became  a  part  of  the 
freehold.  Is  very  doubtful  from  the  evidence; 
indeed,  the  evidence  would  warrant  a  finding 
that  It  was  not  so  attached,  but  the  fact,  in  my 
view,  is  unimportant);  that  she  removed  the 
house,  and  no  permission  was  given  her  by 
plaintiff  to  do  so,  and  no  right  was  given  her 
by  the  terms  of  her  contract  to  remove  the 
house;  that.  In  placing  the  house  upon  Flan- 
nagan's  lots,  It  was  only  as  a  temporary  rest- 
ing place;  that  Flannagan  knew  nothing 
about  defendant  Husted  previously,  nor  of 
her  contract  with  plaintiff,  nor  where  the 
house  came  from  that  found  its  way  to  his 
lots.  Flannagan  testified:  "Somewliere  about 
November,  about  tlie  first,  Mr.  Hague  came 
to  me;  wanted  to  know  if  I  would  allow  a 
poor  woman  to  move  her  house  on  my  lots 
for  a  short  time.  I  told  him,  'Tes.'  I  be- 
lieve he  said  she  would  only  want  it  to  stay 
there  a  short  time,  or  that  she  might  buy  my 
lots;  and  under  these  circumstances  I  let  him 
move  it  there,— told  him  he  could.  I  did  not 
know  who  the  lady  was.  That  is  all  Ilcnow 
about  it.  It  was  moved  on  the  lots  on  Sun- 
day. Mr.  McKinzie  [business  agent  of  plain- 
tiff] came  to  the  store  on  Monday  morning, 
and  asked  me  about  it.  That  was  the  first 
I  knew  he  or  the  bank  had  any  connection 
with  It.  I  did  not  know  Mrs.  Husted  at  all 
until  after  the  house  was  on  the  lots;  never 
had  any  talk  with  her  at  all."  It  was  not  dis- 
puted that  defendant  Husted  bought  and  paSd 
for  the  materials  in  the  house,  and  caused  It 
to  be  moved.  The  evidence  also  showed  that 
the  house,  after  removal  to  Flannagan's  lots, 
"rested  on  mndsllla  on  top  of  the  ground." 


The  facts  necessary  to  be  alleged  in  the 
claim  of  lien,  and  that  were  alleged, — to  wit, 
that  plaintiff  "has  furnished  lumber  and  oth- 
er building  material  to  be  used  in  the  con- 
struction of  that  building  or  structure,"  etc. ; 
and  that  "Mrs.  Mary  F.  Husted  Is  the  name 
of  the  person  who,"  etc.,  "as  agent  of  such 
owner  at  Fresno,  in  the  state  of  California, 
entered  Into  a  contract  with  this  claimant  un- 
der and  by  which  said  materials  were  fur- 
nished, and  the  following  is  a  statement  of 
the  terms,  time  given,  and  conditions  of  said 
contract,"  etc.;  and  "that  said  contract  has 
been  fully  performed  on  the  part  of  claim- 
ant,"—are  all  found  to  be  untrue,  and  It  is 
only  by  some  presumption  of  law  that  the 
allegations  of  the  claim  can  be  said  to  be 
true  in  any  sense.  They  were  not  true  In 
fact,  and  the  court  properly  so  found.  Their 
truth,  and  the  truth  that  a  contract  for  fur- 
nishing the  materials  was  made  by  defendant 
Husted  with  plaintiff,  all  rest,  by  Implication, 
upon  the  original  contract  of  sale  of  the  plain- 
tiff's lots  to  defendant  Husted.  To  put  It  In 
plain  phrase:  It  Is  claimed  that,  because  de- 
fendant Husted  made  a  contract  to  purchase 
plaintiff's  lots,  therefore,  when  she  built  a 
house  thereon  at  her  own  expense.  It  was  to 
be  Implied  that  the  plaintiff  furnished  the  ma- 
terial; that  she  was  then  acting  as  the  agent 
of  Flannagan,  who  owned  the  lots  to  which 
the  house  was  long  afterwards  removed,  but 
who  did  not  know  her,  and  had  never  seen 
her,  and  never  heard  of  any  contract  be- 
tween  her  and  plaintiff  as  to  the  purchase  of 
plaintiff's  lots;  that,  as  such  agent  of  Flan- 
nagan, she  entered  Into  a  contract  with  plain- 
tiff under  which  the  materials  were  furnish- 
ed; and  that  plaintiff  performed  Its  part  of 
the  contract  by  furnishing  the  materials,  and 
paying  for  them.  All  this  Is  to  be  Implied  a» 
true,  against  the  actual  facts  to  the  con- 
trar}',  in  order  to  sustain  the  lien  and  the 
action. 

By  section  1183,  Code  Civ.  Proc,  material 
men  are  given  a  lien  for  materials  used  in 
the  construction  of  any  building  "upon  the 
property  upon  which  they  have  bestowed  la- 
bor, or  furnished  materials,  for  the  value  of 
such  labor  done  and  materials  fui-nlshed, 
whether  at  the  instance  of  the  owner  or  of 
any  other  person  acting  by  his  authority." 
The  lien  here  given  is  upon  the  property  upon 
which  labor  is  bestowed  (In  this  case  the 
house  In  question).  By  section  1185  of  the 
same  Code  it  Is  provided  that  "the  land  upon 
which  any  bulldmg  ♦  •  •  is  constructed, 
together  with  a  convenient  space  about  the 
same,  *  *  *  is  also  subject  to  the  lien.  If, 
at  the  commencement  of  the  work,  or  of  the 
furnishing  of  the  materials  for  the  same,  the 
land  belonged  to  the  person  who  caused  said 
building  *  ♦  •  to  be  constructed."  By 
section  1192  of  the  same  Code  it  Is  provided 
that  "every  building  *  •  ♦  mentioned  in 
section  1183  of  this  Code,  •  •  •  «»- 
structed  upon  any  lands  with  the  knowledge 
and  Mosent  of  the  owner,    •   •    •   shall  be 
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held  to  have  been  constructed  at  the  instance 
of  sncb  owner,  *  *  •  and  tbe  interest 
owned  or  claimed  sfliall  be  subject  to  any  lien 
filed  in  accordance  witli  tbe  provisions  of  this 
chapter,  unless  such  owner  *  •  •  shall 
within  three  days  after  he  shall  have  obtain- 
ed knowledge  of  the  construction  ♦  •  • 
give  notice  that  he  will  not  be  responsible  by 
posting  notice  in  writing,"  etc. 

The  building  had  been  completed  for  some 
time  before  removal  (how  long  does  not  ap- 
pear), and  was  occupied  at  the  time  of  re- 
moval, and  the  fm-nlture  remained  in  It  during 
removal.  When  it  was  constructed,  there 
was  no  intention  to  remove  it  to  the  Flanna- 
gan  lots.  I  cannot  conceive  how  plaintiff  can 
h£ve  a  liei>  op  Flannagan's  lots  for  materials 
it  never  furnished  nor  paid  for,  nor  author- 
ized to  be  furnished,  nor  agreed  to  be  respon- 
sible for,  which  materials  were  used  in  tlie 
construction  and  completion  of  a  house  erect- 
ed on  its  own  land  by  a  stranger  to  Flauna- 
gan,  and  without  any  authority  whatever 
from  him,  and  without  his  knowledge.  The 
evidence  justifies  the  finding  of  the  court  that 
the  building  was  removed  to  his  lot,  not  to 
remain,  but  to  rest  there  temporarily,  as  an 
accommodation  to  a  woman  he  had  not  then 
seen  or  known.  The  evidence  shows  that, 
when  the  bank  manager  tracked  the  house  to 
the  Flannagan  lots  on  Monday  morning  (the 
house  was  moved  on  the  previous  Sunday), 
Flannagan  told  the  manager  that  he  luiew 
nothing  about  where  the  house  came  from,  but 
supposed  it  belonged  to  the  poor  woman  whose 
liouse  he  had  been  requested  to  allow  to  be 
put  on  bis  lots;  that  ne  did  not  know  who 
she  was,  nor  that  the  bank  had  anything  to 
do  with  it,  or  had  any  interest  in  It.  Waiving 
the  question  whether  a  lien  could  attach  at 
all  upon  lots  to  which  a  completed  building 
has  been  removed  bodily,  and  waiving  other 
questions  raised  in  tbe  briefs,— for  example, 
whether  the  house  was  constructed  on  his 
lots,— I  do  not  think  Flannagan  was  called 
upon,  under  the  circumstances,  to  post  writ- 
ten notice  upon  this  building  within  three 
days  after  it  was  removed  to  his  lots  in  order 
to  relieve  himself  from  responsibility.  It  be- 
came no  part  of  the  realty.  By  agreement.  It 
was  to  remain  but  a  few  days.  He  could 
not  have  successfully  resisted  defendant  Hus- 
ted's  right  to  remove  It.  It  was  personal 
property  when  It  got  to  his  place,  and  while 
resting  there,  whatever  it  might  be  regarded 
while  on  plaintiff's  lots.  The  alleged  lien  can- 
not be  sustained  upon  Flannagan's  lots. 
Whetlier  there  is  a  Hen  upon  the  building 
need  not  be  considered,  for  none  is  claimed. 
It  seems  to  me  plaintiff  has  wholly  mistaken 
its  remedy. 

Appellant  claims  that,  under  any  circum- 
stances, defendant  Flannagan  is  liable  for 
money  had  and  received.  In  an  appropriate 
action  sustained  by  competent  proof,  if  It  ex- 
ists, possibly  he  may  be  so  liable.  Flanna- 
gan makes  no  claim  to  the  house.  It  is  not 
alleged  or  shown  that  he  has  wrongfully  cou- 
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verted  it.  So  far  as  we  know,  it  may  have 
been  since  I'emoved  from  his  lots  by  defend- 
ant Ilu-sted.  No  donnnd  has  been  made  up- 
on him  for  a  return  of  the  house  to  its  former 
situs,  nor  for  its  posfies^ion,  nor  for  its  value. 
Ue  has  not  been  shown  to  have  had  any  such 
knowledge,  as  to  the  removal  of  the  house  to 
his  lots,  as  would  make  him  a  co-trespasser 
in  the  removal.  The  pleadings  in  the  case 
present  no  issue  upon  which  defendant  Flan- 
nagan can  be  made  to  surrender  the  property, 
or,  failing  to  do  so,  to  pay  its  value.  The 
judgment  of  the  court  and  its  order  overrul- 
ing plaintiffs  motion  for  a  new  trial  should 
be  afflitued,  and  it  is  so  recommended. 

We  concur:    BELCHER,  C;  HAYNES,  C. 

PBK  CUUIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  judgment  of  the 
court  and  Its  order  overruling  plaintiff's  mo- 
tion for  a  new  trial  are  affirmed. 
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(Supreme  Court  of  Caiifomio.    June  17,  18&i.) 

CoBPOKATioNS— Acts   Ultka   Vikes— Bosds — Ht- 

POTUBCATIO.N  —  Hativication  — 

Agency — Pautiks. 

1.  The  C.  Co.  made  a  deed  purporting  to  convey 
all  its  franchises  nnd  other  proiierty  to  the  I*. 
Co.,  which  company  had,  in  anticipation  of  such 
transffr,  made  provision  for  au  issue  of  its  bonds 
st'curcd  l\v  mortgage  to  plaintiff  as  trustee,  cov- 
ering all  the  property  it  owncil,  or  might  there- 
after acquire,  specifically  including  that  to  be 
acquired  from  tlie  C.  Co.,  aud  also  made  a  suj^lo- 
nieulal  agiciuueat  with  plaintiff,  providing, 
among  other  things,  for  the  payment  of  said 
bonds  in  gold.  The  C.  <3o.  thereafter  executed 
a  deed  in  favor  of  plaintiS  and  the  P.  Co.,  recit- 
ing tlie  above-mentioned  transactions,  and  grant- 
ing and  confinniug  in  plaintiff,  in  trust  for  the 
naos  and  pnrposea  specified  in  said  mortgage,  all 
the  right,  title,  and  interest  of  the  C.  Co.  in  the 
property  aforesaid,  to  be  held  by  the  trustee  for 
the  benefit  of  the  holdera  of  the  bonds  of  the  P. 
Co.  to  the  extent  that  it  purported  to  pledge  the 
property  for  the  payment  of  the  bonds.  Default 
occurred  in  the  payment  of  interest,  and  the 
bonds,  by  reason  tliereof,  liecaiue  due.  Held, 
that  the  P.  Co.  could  not  assert  that  said  deed 
of  confii-mntion  was  ultra  vires  of  the  C.  Co. 

2.  Where  the  several  holders  of  the  bonds  of 
a  corporation  are  secured  by  a  mortgage  to  a 
trustee,  an  action  for  the  enforcement  of  the 
security  is  ijroperly  brought  by  sudi  trustee. 

3.  Bonds  issued  by  a  corporation  having  au- 
thority to  borrow  money  and  issue  evidences 
of  indebtedness  are  not  invalidated  by  tbe  want 
of  power  to  make  the  mortgage  by  which  they 
were  in  terms  secured. 

4.  The  holders  of  bonds  issued  by  a  corpora- 
tion for  a  purpose  not  within  its  charter  powers, 
who  did  nothing  to  promote  such  purpose  beyond 
parting  with  their  property  on  the  faith  of  such 
obligations,  and  who  do  not  found  their  right  of 
recovery  on  such  iUegal  contract,  are  not  affected 
by  its  illegality. 

5.  Under  Const  art  12.  !  11,  providing  that 
no  corporation  shall  issue  stock  or  bonds,  except 
for  money,  labor,  or  property,  a  corporation 
has  the  right  to  pledge  its  bonds  as  collateral  se- 
curity for  money  or  property  procured  by  it. 

6.  In  an  action  for  the  enforcement  of  the 
mortgage  security  for  certain  bonds  of  a  corpora- 
tion, it  appeared  that  the  president,  as  the  finan- 
cial manager  of  the  company,  had  been  author- 
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ized  to  negotiate  the  bonds;  that  he  raised  large 
sums  by  pledge  thereof,  which  were  expended 
by  the  company  for  the  purposes  which  had  in- 
duced the  issue  of  the  bonds;  that  said  trans- 
actions extended  over  a  period  of  more  than  a 
year;  and  that  the  company  had  failed  to  re- 
pudiate liability  to  the  holders  of  such  bonds 
until  after  action  brought  thereon.  Held,  that 
the  company  had  acquiesced  in  and  thus  ratified 
the  preradent's  assumption  that  his  agency  to  ne- 
gotiate the  bonds  extended  to  the  hypothecation 
of  them. 

7.  A  corporation  whose  by-laws  provide  that 
all  bonds,  contracts,  and  other  instruments  on  its 
behalf  shall  be  executed  by  the  president,  and 
"also  be  signed  by  the  secretary,"  may,  by 
acquiescence  therein,  become  liable  on  not«» 
signed  in  its  name  by  the  president  alone. 

Commissioners'  decision.  Department  1. 
Appea.1  from  superior  court,  Los  Angeles 
county;  Walter  Van  Dyke,  Judge. 

Action  by  the  Illinois  Trust  &  Savings 
Bank  against  the  Pacific  Railway  Company 
and  others.  Thore  were  findings  and  a  judg- 
ment in  favor  of  plaintiff,  and  from  an  order 
overruling  a  motion  for  new  trial  defendant 
Pacific  Railway  Company  appeals.  Affirm- 
ed. 

S.  C.  HubbeU  (BickeU  &  Trask  and  J.  S. 
Chapman,  of  counsel),  for  appellant.  Edwin 
Walker,  W.  P.  Gardiner,  and  Allen,  Conrey  & 
Miller,  for  respondent. 

BRITT,  C.  Foreclosure  of  mortgage  on 
lines  of  street  railway  and  appurtenant  prop- 
erty In  the  city  of  Los  Angeles,  alleged  to 
have  been  given  as  security  for  an  issue  of 
bonds  of  the  Pacific  Railway  Company.  The 
defendants  In  the  action  are  numerous,  but 
only  the  company  named  prosecutes  the  pres- 
ent appeal,  taken  from  an  order  denying  Its 
motion  for  new  trial.  There  was  a  former 
appeal  from  the  judgment  by  certain  other 
defendants.  115  Cal.  285,  47  Pac.  60.  The 
questions  there  raised,  however,  have  little 
or  no  affinity  with  those  made  here.  These 
relate  mainly  to  the  personal  liability  of  the 
Pacific  Railway  Company  to  pay  said  bonds. 
The  court  below  made  findings  on  which  fol- 
lowed certain  provisions  of  the  Judgment  to 
the  effect  that  the  bonds  were  the  lawful  obli- 
gations of  said  company,  and  that.  If  the 
available  proceeds  of  sale  of  the  Incumbered 
property,  which  was  subject  to  the  lien  of  a 
prior  mortgage  for  a  large  sum,  should  be 
Insufficient  to  discharge  the  sum  found  due 
on  the  bonds,  then  that  said  company  pay 
the  amount  of  the  deficiency.  To  those  find- 
ings appellant  directed  its  motion  for  new 
trial. 

The  Los  Angeles  Cable  Railway  Company, 
one  of  the  defendants,  a  corporation  organ- 
ized under  the  laws  of  this  state,  was  in  the 
year  1889  the  owner  of  the  street-railway 
property  aforesaid,  and  had  incurred  large  In- 
debtedness—both floating  and  bonded— in  the 
acquisition  and  construction  of  the  same. 
.There  were  bonds  of  said  Cable  Railway 
Company  outstanding  to  the  amount  of  $830,- 
000,  secured  by  a  mortgage  on  the  said  prop- 
erty, dated  September  15, 1887,  to  Alvord  and 


Brown,  trustees.  About  the  month  of  Au- 
gust, 1889,  the  railway  system  of  the  said 
Cable  Railway  Company  being  then  nearly 
completed,  the  holders  of  a  majority  of  the 
capital  stock  of  that  company,  residing  at  the 
city  of  Chicago,  111.,  associated  themselves 
In  the  incorporation  of  the  appellant,  Pacific 
Railway  Company,  under  the  laws  of  the 
state  of  Illinois;  its  object,  as  stated  in  its 
articles,  being  to  build,  extend,  purchase,  ac- 
quire, muiutain,  operate,  sell,  etc.,  street  cars 
and  street  railways  in  the  city  of  Los  An- 
geles, Cal.,  and  elsewhere.  The  purpose  of 
the  promoters  of  the  new  company  was  to 
substitute  the  same  in  the  ownership  of  the 
property,  rights,  and  interests  of  the  said 
Cable  Railway  Company,  and  thus  carry  on 
the  enterprises  Initiated  by  the  latter,  and  as- 
sume also  its  liabilities.  Accordingly  nearly 
all  of  the  stock  in  the  Cable  Railway  Com- 
pany was  transferred  by  the  holders  thereof 
to  the  new  Pacific  Railway  Company  in  ex- 
change for  shares  of  the  latter,  and  on  Octo- 
ber 9,  1889,  the  Cable  Railway  Company 
made  a  deed  purporting  to  convey  all  its 
franchises  and  other  property  to  the  Pacific 
Railway  Company.  On  August  24,  1889,  the 
last-named  corporation  made  formal  provi- 
sion for  an  issue  of  its  bonds  to  the  amount 
of  $2,500,000,  secured  by  mortgage  to  the 
plaintiff  here  as  trustee,  bearing  date  on  said 
August  24,  1889,  which  mortgage  in  terms 
covered  all  the  property  the  Pacific  Railway 
Company  owned,  or  might  thereafter  acquire, 
specifically  Including  that  to  be  acquired 
from  the  said  Cable  Railway  Company. 
These  bonds,  which  are  the  occasion  of  the 
present  controversy,  were  2,500  In  number, 
each  for  the  sum  of  $1,000,  and  were  payable 
to  beiarer  in  lawful  money  of  the  United 
States  at  tlie  office  of  the  trustee  in  the  city 
of  Chicago,  on  January  1,  1020,  with  interest 
payable  semiannually.  Each  contained  a 
provision  that  the  principal  might  become 
due  in  case  of  six  months'  default  in  pay- 
ment of  Interest,  according  to  the  conditions 
of  the  mortgage,  which  allowed  the  trustee, 
in  such  case,  upon  the  request  of  the  holders 
of  a  majority  of  the  bonds  outstanding,  to 
declare  the  principal  thereof  at  once  due  ana 
payable.  The  Pacific  Railway  Company  en- 
deavored to  exchange  part  of  this  issue  for 
the  bonds  of  the  Cable  Railway  Company  is- 
sued previously  and  secured  by  the  mortgage 
to  Alvord  and  Brow-n.  Eight  hundred  and 
thIrty-sIx  of  the  new  bonds  were  set  apart  in 
the  hands  of  the  trustee  for  that  purpose,  but 
the  measure  failed;  the  holders  of  the  Cable 
Railway  Company's  bonds  declining  the  pro- 
posal. The  remaining  1,G64  bonds  were  certi- 
fied by  the  trustee  as  secured  by  said  mortgage 
of  August  24,  1889,  and  were  delivered  to  ap- 
pellant for  disposition.  All  were  duly  at- 
tested by  the  signatures  of  the  pr&sldeut  and 
secretary  of  the  company  and  the  Impress  of 
Its  corporate  seal. 

On  May  1,  1890,  the  Pacific  Railway  Com- 
pany received  possession  of  the  Unes  of  street 
Digitized  by  VjUOVltT 


CaL) 


ILLINOIS  TRUST  in  SAVINGS  BANK  v.  PACIFIC  BY.  CO. 


199 


railway  and  other  property  described  In  the 
deed  of  the  Cable  Railway  Company,  and 
thereafter  controlled  and  operated  the  same. 
On  June  25,  ISOO,  and  after  the  negotiation  of 
a  large  part  of  the  bond  Issue,  the  Pacific  Rail- 
way Company  made  a  so-called  supplemental 
agreement  with  plaintiff,  purporting  to  pro- 
vide, among  other  things,  that  engraved  bonds 
might  be  substituted  for  the  entire  Issue  of 
August  21,  1880  (which  bad  been  printed  by 
the  Utliographic  process),  and  that  such  en- 
graved bonds  should  be  payable  In  gold  coin, 
and,  at  the  option  of  the  bolder,  either  In  Cbl- 
cago  or  Xew  York,  and  that  all  provisions  of 
the  mortgage  made  to  secure  the  lithographed 
bonds  should  stand  for  the  security  of  the  en- 
graved bonds.  Holders  of  the  former  descrip- 
tion of  bonds  were  to  be  allowed  to  exchange 
them  for  the  latter.  The  form  of  trustee's 
certificate  Indorsed  on  the  engraved  bonds 
differed  from  that  on  the  lithographed  bonds, 
in  that  it  stated  the  substance  of  said  so-called 
supplemental  agreement;  but  there  was  no 
change  In  the  terms  of  the  bonds  themselves, 
the  verbiage  of  the  engraved  bonds  being  the 
same  as  that  of  the  lithographed.  There  was 
some  replacement  of  lithographed  with  en- 
graved bonds,  but  precisely  how  many  were 
so  replaced  is  not  clear.  Afterwards  the  Los 
Angeles  Cable  Railway  Company  executed  a 
deed  dated  JTuly  18,  1800,  in  favor  of  the  plain- 
tiff and  of  the  Pacific  Railway  Company,  both 
of  whom  expressly  signified  assent  thereto. 
In  sneb  deed  moat  of  the  proceedings  we  have 
described  were  recited,— that  the  said  Cable 
Railway  Company  had  by  deed  dated  October 
9,  1889,  conveyed  all  its  effects,  real  and  per- 
sonal, to  the  Pacific  Railway  Company;  that 
the  latter  bad  by  measures  legally  taken  pro- 
vided for  an  Issue  of  bonds  In  the  sum  of  $2,- 
oOO.OOO,  and  to  secure  the  same  executed  to 
plaintiff  the  mortgage  of  August  24, 1889;  and 
that  such  mortgage  had  been  supplemented  by 
the  agreement  of  June  25,  1890,  to  pay  tbe 
bonds  in  gold  coin,  etc.  The  deed  then  In 
terms  granted  and  confirmed  to  the  plaintiff 
in  trust,  for  tbe  nses  and  purposes  specified  in 
the  said  mortgage  of  August  24,  1889,  all  the 
right,  title,  and  interest  of  the  Cable  Railway 
Company  In  tlie  property  aforesaid,  to  be  held 
by  the  trustee  for  the  benefit  and  security  of 
the  holders  of  the  bonds  of  the  Pacific  Railway 
Company,  and  the  Cable  Railway  Company 
adoi>ted  as  Its  own  the  said  mortgage  of  the 
Pacific  Railway  Company  to  tbe  extent  that 
that  Instrument  purported  to  pledge  the  prop- 
<»rty  for  the  payment  of  the  bonds.  This  con- 
firmatory deed  of  tbe  Cable  Railway  Company 
was  approved  by  the  board  of  directors  of  that 
company,  and  the  vote  of  all  Its  stock.  A 
majority  of  said  directors  were  officers  or  em- 
ployte  of  the  Pacific  Railway  Company,  how- 
ever, and  24,975  of  the  total  25,000  shares  of 
each  capital  stock  were  held  and  controlled 
by  tbe  plaintiff,  Illinois  Trust  &  Savings  Bank, 
to  whom  they  had  been  hypothecated  by  the 
Pacific  Railway  Company  as  part  of  tbe  se- 
cnrity  tor  tbe  bonds. 


There  are  questions  In  the  case  relating  to 
the  manner  of  disposition  of  the  bonds,  and 
the  authority  of  the  otOcers  of  the  Pacific  Rail- 
way Company  In  that  behalf.  Some  account 
of  Its  internal  organization  and  procedure  is 
therefore  proper.  One  C.  B.  Holmes  was  the 
president  of  both  tbe  said  Cable  Railway 
Company  and  the  Pacific  Railway  Company, 
and  he  was,  as  the  evidence  shows,  the 
"financial  manager"  of  the  Pacific  Railway 
Company  from  the  beginning.  It  was  pro- 
vided In  the  by-laws  of  the  latter  company 
that  its  affairs  should  be  managed  by  a  board 
of  five  directors,  who  might  appoint  a  general 
manager  to  have  direct  charge  of  the  business 
transactions  of  the  company;  that  the  board 
might  incur  indebtedness  by  resolution,  and 
secure  payment  of  the  same  by  mortgage  or 
trust  deed  of  the  property  of  the  company,  or 
any  part  thereof,  tbe  terms  and  amoimt  of 
such  Indebtedness  to  be  entered  on  the  min- 
utes of  the  board,  and  notes  or  other  obliga- 
tions given  therefor,  executed  In  such  manner 
as  the  board  might  prescribe;  that  all  bonds, 
contracts,  or  other  Instruments  required  to  be 
made  on  behalf  of  tbe  company  should  be  exe- 
cuted by  tbe  president  and  "also  be  signed  by 
the  secretary";  that  the  president  should  not 
execute  any  such  bond,  contract,  or  other  in- 
strument without  previous  authority  from  the 
board.  The  resolution  of  the  board  of  di- 
rectors adopted  preliminary  to  tbe  mortgage 
and  bonds  of  1889  recited  tba4:  the  company 
had  in  contemplation  the  purchase  of  tbe 
street-railway  system  then  owned  by  the  Ca- 
ble Railway  Company,  and  had  therefore  ac- 
quired the  major  part  of  the  capital  stock  of 
that  company;  that  the  plan  for  such  pur- 
chase Involved  tbe  advancement  of  funds  by 
the  Pacific  Railway  Company  to  meet  matur- 
ing obligations  of  the  Cable  Railway  Company, 
and  to  complete  its  undertakings,  and  that 
It  was  to  the  Interest  of  the  Pacific  Railway 
Company  that  such  advances  be  made.  It 
was  then  declared  that  the  Pacific  Railway 
Company  would  furnish  funds  for  those  pur- 
poses to  the  Cable  Railway  Company,  tbe 
amounts  and  objects  of  such  advances  to  meet 
the  approval  of  tbe  board  of  directors  of  the 
Pacific  Railway  Company;  and  to  that  end  It 
was  resolved  that  the  president  and  secretary 
of  the  Pacific  Railway  Company  were  author- 
ized and  directed  to  execute,  seal,  and  negoti- 
ate In  its  corporate  name  $2,500,000  of  first 
mortgage  bonds,  and  as  security  for  payment 
thereof  execute  to  the  plaintiff  here  a  mort- 
gage, etc.  There  was  evidence  tending  to 
show  that  of  the  1,664  bonds  available.  513 
were  sold,  1,119  were  pledged  as  onllateral  for 
other  obligations  amounting  to  ?t)80,000,  and 
32  were  not  disposed  of  at  all.  So  far  as 
shown  by  the  evidence,  the  various  pledgees 
of  bonds  received  them  from  G.  B.  Holmes, 
president  of  the  Pacific  Itailway  Company,  as 
collateral  security  for  promissory  notes  exe- 
cuted to  them,  respectively,  by  him  in  tiie 
name  of  the  company;  the  nominal  amount 
of  bonds  pledged  being       each  Instance  some- 
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what  greater  than  the  note  secured.  On  Jan- 
uary 24,  1890,  the  board  of  directors  of  the 
Pacific  Railway  Company  adopted  a  resolu- 
tion requesting  the  trustee  to  deliver  to  the 
president  "the  remaining  $500,000  of  bonds 
held  by  said  trustee  for  the  purpose  of  nego- 
tiating the  same,  and  obtaining  money  for  the 
use  of  the  company."  There  was  evidence 
that  all  the  moneys  received  from  the  hypothe- 
cation of  the  bonds  (and  it  seems  also  the  pro- 
ceeds of  those  sold)  were  used  and  expended 
by  the  Pacific  Railway  Company  for  Its  cor- 
porate purposes,  and  mainly,  if  not  wholly,  for 
the  purposes  Indicated  In  the  resolutions  of  the 
board  of  directors  providing  for  the  bond  Is- 
sue, viz.  paying  the  debts  contracted  by  the 
Cable  Railway  Company  In  constructing  its 
roads,  and  to  complete  and  equip  the  same. 
Default  occurred  in  the  payment  of  Interest  on 
the  bonds,  and,  when  this  had  continued  for 
a  period  of  six  months,  the  trustee,  being 
Ihereunto  Instructed  by  the  holders  of  a  ma- 
jority of  the  bonds  outstanding,  declared  the 
bonds  to  be  Immediately  due  according  to 
theh:  terms,  and  gave  written  notice  of  such 
action  to  the  Pacific  Railway  Company,  and 
demanded  payment.  Thereafter  this  action 
was  Instituted.  The  court  below  found  and 
ndjuilgcd  that  there  is  due  to  plaintiff,  as 
trustee  for  the  benefit  of  the  holders  of  the 
bonds  of  the  Pacific  Railway  Company,  the 
sum  of  ?1, 360,000  principal  (not  ?1,323,353.75, 
fupi)oscd  "n  appellant's  brief.  The  latter  sum 
was  the  amount  found  to  be  due  on  the  prior 
mortgage  of  the  Cable  Railway  Comi)any  to 
Alvord  and  Brown),  and  a  further  sum  of 
?317,101  for  accrued  Interest. 

1.  It  was  the  opinion  of  the  superior  court, 
expressed  In  its  findings,  tliat  the  deed  made 
In  October,  1880,  by  the  Cable  Railway  Com- 
pany, of  all  Its  property,  franchises,  etc.,  to 
the  Pacific  Railway  Company,  and  also  the 
supplementary  agreement  between  the  Pa- 
cific Railway  Company  and  the  trustee  and 
bondholders,  dated  June  25,  1800,  were  void, 
and  of  no  effect.  We  need  not  inquire  Into 
the  grounds  or  correctness  of  that  conclusion, 
for  that  it  was  correct  is  virtually  assumed 
by  both  parties  to  the  appeal.  But  that  court 
held  that  the  tripartite  agreement  of  date  July 
18, 1890,  whereby  the  Cable  Railway  Company 
adopted  the  mortgage  executed  to  plalntlflf  by 
the  Pacific  Railway  Company,  and  undertook 
that  Its  property  should  stand  charged  for  the 
payment  of  the  bonds  In  question,  was  ef- 
fectual, and  created  a  valid  lien  on  the  prop- 
erty subordinate  to  the  Hen  of  the  prior  mort- 
gage to  Alvord  and  Brown.  This  result  is 
combated  by  the  appellant,  though  it  can 
hardly  be  that  the  decision  in  that  particular 
operated  to  appellant's  detriment,  except  In 
so  far  as  It  tended  to  sustain  the  right  of 
plaintiff  to  sue  as  trustee  for  the  benefit  of 
the  bondholders.  The  objections  are.  In  brief, 
that  the  deed  was  ultra  vires  of  the  Cable 
Railway  Company,  and  that  the  plaintiff  con- 
trolled the  Cable  Company's  stock,  and  the  Pa- 
cific Railway  Company,  its  board  of  directors. 


Clearly,  these  matters  are  of  no  concern  to 
appellant.  If  by  any  means  it  coerced  the 
Cable  Railway  Company  Into  the  hypotheca- 
tion of  the  latter's  property  to  secure  appel- 
lant's bonds,  that  is  no  ground  upon  which 
appellant  can  defeat  such  security.  The  Judg- 
ment, from  which  the  Cable  Company  has  not 
appealed.  Is  conclusive  upon  that  company 
that  Its  deed  and  contract  of  July  18,  1890, 
was  not  ultra  vires,  but  was  valid  and  opera- 
tive, and  the  appellant  Is  in  no  position  to 
contest  such  result;  nor  would  It  be  even  If 
It  had  not  expressly  assented  to  that  contract. 
Balnes  v.  Babcock,  95  Cal.  581,  pi.  6,  27  Pac. 
674,  and  30  Pac.  776;  Campbell  v.  Mhiing 
Co.,  51  Fed.  1;  5  Thomp.  Corp.  §§  6028,  6030, 
and  cases  cited.  These  considerations  suf- 
fice also  to  answer  the  further  objection  that 
plaintiff  has  no  standing  to  sue,  and  that  the 
right  of  action.  If  any  exists.  Is  in  the  several 
holders  of  the  bonds.  Since  there  Is  mort- 
g.ige  security  for  the  bonds,  the  action  must 
be  directed  to  enforcement  of  the  security 
(Code  Civ.  Proc.  i  726),  and  Is  properly 
brought  by  the  plaintiff  as  mortgagee  In  trust. 
2.  But  it  is  said  that  the  bonds  ihemselves 
were  Issued  in  contravention  of  law,  and  are 
void  In  the  hands  of  the  holders.  This  Is  as- 
serted, as  we  understand  appellant's  conten- 
tion, l>ecau8e  of  the  connection  between  the 
issue  of  bonds  and  the  attempted  acquisition 
by  the  Pacific  Railway  Company  of  the  prop- 
erty and  franchises  of  the  Cable  Railway 
Company  on  which  It  was  supposed,  when 
the  bonds  were  authorized,  that  they  would 
he  secured.  The  argument  necessarily  as- 
sumes, though  It  is  not  precisely  so  stated, 
that  whoever  bought  a  bond  thereby  pro- 
moted an  Illegal  enterprise,  and  must  lose  his 
money.  We  dissent  from  this  view.  Grant- 
ing that  it  was  ultra  vires  of  the  Pacific  Rail- 
way Company  to  mortgage  the  property  of 
the  Cable  Railway  Company.  It  was  still  In- 
tra vires  for  it  to  borrow  money  and  is.«ue  evi- 
dences of  indebtedness.  This  is  not  denied. 
Consequently  its  bonds  were  not  Invalidated 
by  the  want  of  power  to  make  the  mortgage 
by  which  they  were  In  terms  secured.  Rail- 
road Co.  V.  r^wK  33  Pa.  St.  33.  If,  then, 
there  was  any  taint  of  Illegality  In  the  sale 
or  pledge  of  the  bonds,  it  must  have  lain  in 
the  purpose  to  which  the  proceeds  were  de- 
signed by  the  Pacific  Railway  Company,— pay- 
ing the  debts  of  the  Cable  Railway  Company, 
completing  and  extending  its  scheme  of  street 
transit.  There  was  nothing  criminal  or 
against  good  morals  in  the  effort  of  the  Pa- 
cific Railway  Company  to  acquire  the  entire 
plant  and  franchises  of  the  Cable  Railway 
Company.  At  the  most,  it  was  an  attempt  at 
something  beyond  the  charter  powers  of  the 
companies,  and  forbidden  by  considerations  of 
public  policy;  but  that  was  a  vice  which  in- 
fected only  the  contract  of  the  two  corpora- 
tions. The  Issue  and  dlspoUtJon  of  bonds  to 
third  persons  constituted  a  series  of  transac- 
tions each  resting  on  a  new  consideration,  and 
connected  only  indirectly  with  the  contract 
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betwpen  the  corporations.  Admitting,  as  urg- 
ed by  appellant,  tliat  the  holders  had  notice 
of  the  purposes  of  the  Padflc  Kailway  Com- 
pany, yet  they  did  nothing  to  promote  those 
purposes  beyond  parting  with  tljelr  property 
00  the  faith  of  Its  obligations.  They  do  not 
found  their  right  of  recovery  on  the  illegal 
contract  between  the  companies;  and,  in  our 
opinion,  they  are  not  affected  by  it.  Taylor 
V.  Mining  Co.,  79  Cal.  285,  21  Pac.  753;  Arm- 
strong V.  Bank,  133  U.  S.  433,  4C9,  10  Sup. 
Ct.  430;  Melbourne  t.  Society  (Sup.)  43  N. 
Y.  Supp.  1026;  Curtis  v.  Leavitt,  15  N.  Y. 
94,  296:  Association  t.  Mason,  44  Minn.  318, 
46  N.  W.  558;    House  v.  Soder,  36  Tex.  629. 

3.  By  the  constitution  of  Illinois  it  is  pro- 
Tided  that  no  railroad  corporation  shall  issue 
stock  or  bonds  except  for  money,  labor,  or 
property  actually  received  and  applied  to  the 
purposes  for  which  such  coi-poration  was  cre- 
ated. The  constitution  of  this  state  (article 
12,  §  11)  contains  a  similar  provision,  omit- 
ting the  clause  as  to  application  of  the  moa- 
ey,  labor,  or  property.  Upon  these  provisions 
appeUaut  contends  that  it  had  no  power  to 
pledge  its  own  bonds  as  collateral  security. 
When  the  bonds  were  so  pledged,  and  money 
or  other  property  was  actually  received  In 
con.sequence  of  such  use  of  them,  it  seems  to 
08  that  In  a  just  and  natural  sense  the  bonds 
were  Issued  "for"  such  money  or  property. 
They  served  the  purpose  desijrned  by  the 
company,— procured  value  for  it.  The  cases 
upon  the  subject  uphold  the  right  to  pletlge 
as  included  In  the  right  to  sell.  Farmers' 
Loan  &  Trust  Co.  v.  Toledo  &  S.  H.  R.  Co., 
54  Fed.  759;  Leo  v.  Railway  Co.,  17  Fed. 
273:  Nelson  v.  Hubbard,  96  Ala.  238.  11 
South.  428  (decided  in  view  of  a  constlttition- 
al  proTlsion  substantially  the  same  as  that 
of  California  In  this  particular);  Duncomb  v. 
Railroad  Co.,  84  N.  Y.  190.  Some  of  these 
cases  recognize  the  right  of  the  corporation 
to  pledge  its  bonds  to  secure  a  precedent  debt. 
Appellant  relies  somewhat  on  Brewster  v. 
Hartley,  37  Cal.  15,  where  It  was  held  that 
certificates  of  stock  Issued  by  a  corporation 
In  pledge  to  secure  Its  debt  are  Illegally  Is- 
sued. An  examination  of  the  grounds  upon 
which  the  decision  w«it  in  that  case  shows, 
we  think,  that  the  question  here  presented  Is 
widely  different.  It  seems  unnecessary  to  en- 
large upOTi  the  points  of  diversity.  See,  be- 
sides the  cases  cited  above,  1  Mor.  Corp.  H 
349,  330:  Pflster  v.  Railway  Co.,  83  Wis.  86, 
53  N.  W.  27. 

4.  But  now  It  Is  claimed  that  Holmes  bad 
no  authority  to  borrow  money  In  the  com- 
pany's name,  and  pledge  the  bonds  for  re- 
paj-ment  thereof;  that  It  had  no  knowledge 
of  his  proceedings  in  that  l)ehalf.  and  U  not 
bound  thereby;  this  a.«Ide  from  the  question 
of  the  corporate  power  of  the  company  to 
make  that  use  of  the  bonds.  It  is  plain 
enough  that  the  president  had  precedent  au- 
thority to  negotiate  the  bonds.  Tlie  language 
of  the  resolution  providing  for  their  issue, 
"that  the  president  and  secretary  are  hereby 


authorized  and  directed  to  execute,  seal,  an.1 
negotiate,"  etc.,  Is  to  be  taken  distributively. 
Both  the  president  and  secretary  were  to  si.^;  1 
the  bonds,  and,  in  that  sense,  execute  thi'iu. 
Such  was  the  provision  of  the  by-laws.  Birt 
the  company  committed  the  negotiation  of 
them  to  the  president  This  is  apparent  from 
the  evidence  that  he  was  at  all  times  the 
finaucial  manager  of  the  company,  and  was 
allowed  to  contrcd  the  disposition  ot  the 
bonds,  and  from  the  resolution  adopted  by 
the  board  of  directors  January  24,  1890,  re- 
questing the  trustee  to  deliver  to  the  presi- 
dent "the  remaining  $500,000  of  bonds  for 
the  purpose  of  negotiating  the  same  and  ob- 
taining mc«ey  for  the  use  of  the  company." 
Whether  the  authority  to  negotiate  the  bonds 
carried  with  it  the  power  to  pledge  need  not 
be  Inquired,  though  it  seems  that  under  prop- 
er circumstances  an  agency  to  negotiate  se- 
ciurities  Includes  the  right  to  pledge  them. 
See  the  cases  collected  in  15  Am.  &  Eng.  Enc. 
Law,  p.  478,  note  4.  In  tbe  present  case  the 
subsequent  conduct  of  the  Pacific  Railway 
Company  defined  the  scope  of  the  president's 
authority  in  that  particular,  and  its  objec- 
tion to  his  power  to  ^edge  the  bonds  comes 
too  late.  For  the  purposes  which  were  the 
Inducing  cause  of  the  issue  of  bonds,  the  com- 
pany expended  the  large  sums  raised  by 
pledge  thereof.  The  practice  of  the  president 
■  to  pledge  the  bonds  extended  over  a  period 
1  of  more  than  a  year.  There  Is  no  proof  that 
I  the  company  had  not  actual  notice  of  his 
transactions,  and  It  Is  scarcely  credible  that 
it  had  not;  but  this  is  Immaterial.  It  can 
hardly  be  that  a  company  situated  as  this 
was,  relying  chiefly.  If  not  solely,  on  the 
avails  of  the  bonds  to  carry  through  the  en- 
terprise on  which  It  had  embarked,  having 
committed  the  negotiation  of  the  bonds  to  the 
president,  and  expending  the  funds  raised  by 
him  to  promote  its  corporate  objects,  can  be 
heard  to  say  that  It  did  not  know  the  man- 
ner in  which  he  was  di-sposlng  of  the  bonds, 
and  so  enjoy  the  benefit,  but  evade  the  con- 
comitant liabiUty,  ot  that  disposition.  Such 
knowledge  is  imputed.  Underbill  v.  Im- 
provement Co.,  93  Cal.  300,  28  Pac.  1049; 
San  Diego,  O.  T.  &  P.  B.  R.  Co.  v.  Pacific 
Beach  Co.,  112  Cal.  53,  44  P«c.  333:  O)nsoll- 
dated  (3o.  v.  Wood,  113  Cal.  483,  45  Pac.  809; 
5  Thomp.  (Dorp.  H  52»3,  530S;  Carpy  v.  Dow- 
deU,  115  Cal.  677,  47  Pac.  695.  BesiJes,  the 
holders  of  such  bonds  as  cirflateral  have  the 
same  right  as  outright  purchasers  to  press 
for  a  sale  of  the  mortgaged  property.  Jones, 
Corp.  Bonds,  g  394.  Here  they  did  so  press, 
and  at  their  instance  mainly  the  trustee  de- 
clared the  principal  of  all  bonds  outstanding 
to  be  due,  and  notified  such  declaration  la 
writing  to  appellant,  together  with  demand 
for  payment.  It  does  not  appear  that  appel- 
lant made  objection  that  any  bonds  had  been 
improperly  placed  by  the  president,  then  or 
ever  at  all  until  more  than  a  year  later, 
when,  on  September  6,  1892,  its  answer  to  the 
amended  complaint  was  filed;   and  then  the 
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objection.  If  mch  It  mny  be  called,  consisted 
only  In  denials  for  waut  ot  informatioii  and 
belief  that  any  bonds  had  been  issued,  and 
the  like.  This  failure  to  repudiate  liability 
to  the  holders  of  pledged  bonds  within  a  rea- 
sonable time  after  It  was  thus  Imperatively 
asserted  Is  further  pround  for  the  conclusion 
we  have  reached  that  the  company  acqui- 
esced In  and  so  rati  tied  the  president's  as- 
sumption that  his  agency  to  negotiate  the 
bouds  extended  to  the  hypothecation  of  them. 
Oold-Min.  Co.  v.  Nat.  Banlj,  96  U.  S.  GW; 
I'ittsburgh.  C.  &  St.  L.  Ky.  Co.  v.  Keokuk  & 
n.  Bridge  Co..  l.'Jl  D.  S.  371,  3S1,  9  Suj).  Ct. 
770.  In  some  instances  bonds  were  pledged 
for  liabilities  of  the  Cable  Railway  Company, 
there  being  a  novation  of  the  Pacific  Railway 
Company  in  tlie  stead  of  the  Cable  Company. 
We  do  not  understand  appellant  to  lay  much 
stress  on  this  circumstance,  and,  In  our  opin- 
ion. It  does  not  affect  the  ca.se.  It  was  part 
of  the  plan  of  the  Pacific  Hallway  Company 
to  take  up  the  obllg.niions  of  the  Cable  Com- 
pany, and  In  the  proiv.-ss  of  accepting  the 
bonds  as  security  the  cretlftors  of  the  Cable 
Company  gave  up  their  demands  ngaln»t  it, 
and  so  parted  with  value,  which,  so  far  as  ap- 
pears, was  the  equivalent  of  cash. 

It  Is  said  that  the  notes  given  by  Holmes, 
signed  In  the  name  of  the  Pacific  Railway 
Company  by  him  as  president,  were  executed 
In  contravention  of  the  by-laws.  But  this  Is 
not  Important  if  our  views  regarding  the  ef- 
fect of  the  ai)pr()val  of  his  action  by  the  con- 
duct of  the  company  are  correct.  A  corpora- 
tion who.«e  Internal  polity  requires  its  con- 
tracts to  t>e  executed  In  a  certain  manner  may, 
by  acquiescence,  become  liable  upon  contrsjcts 
made  by  its  agents  In  'Some  other  manner. 
ArgcntI  V.  San  Prajiclsco,  10  Cal.  2.">C;  Under- 
bill v.  Improvement  Co.,  93  Cal.  300,  28  Pac. 
lOlO;    2  Slor.  Corp.  C33,  675. 

5.  It  Is  contended  that  the  evidence  falls 
to  snsrnin  tlie  (lci.-i.sion  as  to  tlie  amount  of 
apiH'll.infs  liability,— $1,300,000,  besides  in- 
terest; and  It  is  to  be  admitted  that  the  da- 
tum from  which  the  court  found  that  to  be 
the  precise  sum  due  Is  not  apparent.  But  as 
there  was  evidence  that  513  bonds  were  sold, 
establishing  a  liability  on  these  of  $513,000, 
and  that  1.119  were  pledged  as  collateral  se- 
curity for  Indebtedness  amounting  to  $980,- 
000,  and  these  sums  together  conslilerably  ex- 
ceed the  amount  of  the  finding,  the  appellant 
baa  not  sulTpred  Injury  In  this  b(;lialf.  The 
evidence  concerning  the  total  number  of  bonds 
disposed  of  was  not  as  definite  as  it  should 
have  been,  but  It  was  received  without  objec- 
tion, and  made  a  prima  facie  case.  Since  ap- 
pellant had  received  the  custody  of  the  bonds 
from  the  trustee,  it  would  seem  that  tlie  falsi- 
ty of  pl:ilutin"s  showing  as  to  tlie  number  out- 
standing might  easily  have  been  proved.  If 
false  it  was. 

Not  much  is  said  in  argument  concerning 
the  engraved  bonds  wliich  were  Issued  In  lieu 
•.f  Utiio^'riipliod  bonds  of  correspDn. litis  niim- 
tjerA     Ou  the  fucu  of  them  they  did  uol  diller 


In  terms  from  the  llthogmpbed  bonds,  and  the 
Judgment  In  no  way  discriminates  between 
the  obligation  of  the  two  classes  of  instni' 
ments.  We  think,  therefore,  the  engraved  are 
to  be  regarded  as  mere  duplicates  or  reissues 
of  tiie  lithographed  bonds  for  which  they  were 
exchanged.  5  Thomp.  Corp.  {  6l!31.  Ques- 
tions of  pleading  discussed  by  coun.sel.  as  well 
as  some  minor  matters,  are  not  Important  to 
be  considered  in  view  of  the  conclusions  we 
have  stated  on  the  merits  of  the  case.  The 
order  appealed  from  should  be  affirmed. 

We  concur:    SEARLS,  C;   IIAYNES,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  order  appealed 
from  la  aliirmed. 


(117  Cal.  318) 
WITTEn  T.  BACnMAN  et  al.  (L.  A.  207.) 
(Supreme  Court  ot  California.     June  17,  1S97.) 

tJTKEBT  ImPKOVEMRNTS — ACTION    FOK    ASSESSMENT 

— Evidence— Openmxo  DErACLT. 

1.  An  ameiiilmont  of  complaint  in  matter  of 
•ulistance  oiiens   defnult. 

2.  It  beinp:  niafle  a  prerequisite  to  a  right  of 
action  for  assi-ssmpnt  for  street  improvement 
that  the  supeiiiiteiKlent  of  streets  reeord  the  re- 
turn of  the  r\ari"ant  and  sign  tlie  record  (.Act 
Mnrch  IS.  l.'vS.'"..  $  10),  tlie  return  of  the  wamiiir. 
sliuwing  on  it^  face  that  tlii.<i  wnsi  not  done,  will 
prevent  recovery,  notn-ilhst.anilini;  section  12 
makes  the  n.ssessment,  warmiit,  dineniin.  certifi- 
cate, and  adiclavit  of  demand  and  nonpayment 
"prima  facie  evidence  of  the  re;:uliirity  snd  cor- 
rectness of  the  a-sses-sment  and  of  the  prior  ppo- 
ce<'<iiiiK»  and  acts  of  tlie  sup<>rinteiiileut  •  •  • 
and  city  couneil,  *  •  *  and  like  evidence  of 
the  ri)j|it  of  plaintiff  to  recover." 

3.  Aiimission  in  evidence,  without  objection. 
of  a  warrant,  docs  not  prove  what  is  not  shown 
thereby,  but  is  allei;ed  in  the  complaint,  nml  is 
necessary  to  rfcovery, — that  the  su|«eiiulenilent 
of  Rtr(>ets  reeorilod  the  return  of  the  warrant  and 
tigoed  the  record. 

Commissioners*  decision.  Department  i. 
Appeal  from  superior  court,  San  Luis  Obispo 
county;   V.  A.  Gregg,  Judge. 

Action  by  W.  G.  Witter  against  S.  Bachman 
and  others.  Judgment  for  defendants.  Plaiu- 
tllf  appeals.     Affirmed. 

O.  P.  Witter,  Jr.,  for  appelhint.  Venable 
&  Goodchild,  for  respondents. 

CHIPMAN.  O.  This  is  an  action  to  fore- 
close a  contractor's  lien  for  certain  work  done 
upon  tlie  sidewalks  in  front  of  certain  lots 
in  the  city  of  San  Luis  ObUspo.  Plaintiff 
filed  a  coinplnint,  and  caused  summons  to 
issue,  whicii  was  ser\-ed  uixin  defendant  Sallle 
Zederman  only.  Plaintiff  caused  default  to 
be  entered  agaln.st  her  by  the  clerk  for  not 
answering,  wliereupon  her  coun-sel  moved  to 
set  aside  the  default.  The  court  granted  the 
motion.  Plaintiff  prepared  a  bill  of  excep- 
tions to  bring  up  this  alleged  error  of  the  court. 
Much  of  his  brief  Is  devoted  to  a  discussion 
of  the  law  as  to  when  a  defendant  luay  have 
a  default  judgment  .set  aside,  which  has  li.'en 
entered  ai,'aiu!it  him.     But  pluiutiil,   sauiity 
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after  this  order  was  made,  filed  an  amended 
complaint,  introducing  an  additional  defend- 
ant (W.  W.  Tinlcer),  and  alleging  some  new 
matter  to  whlcb  the  defendants  Zederman 
and  Tinker  answered,  and  plaintiff  went  to 
trial  on  this  amended  complaint  and  answer. 
Besides,  there  was  no  Judgment  entered  upon 
the  default,  and  noae  asked  for.  The  amend- 
ed complaint  constituted  a  new  complaint, 
which  superseded  all  other  pleadings  in  the 
case.  By  amending  bis  complaint  in  matter 
of  substance,  as  was  done  here,  it  bad  tbe 
effect  to  open  tbe  default.  Thompson  v.  John- 
son, 60  Cal.  292.  The  action  set  forth  In  the 
amended  comidalnt  was  to  recover  the  con- 
tract price  of  certain  work  mentioned  In  tbe 
original  complaint,  and  to  foreclose  tbe  lien 
thereof.  Defendants  had  Judgment.  This 
appeal  Is  from  the  Judgment,  and  from  the 
order  denying  plaintiCTs  motion  for  a  new 
trial. 

Tbe  case  arises  under  tbe  several  acts  so 
frequently  before  this  court.  St  1885,  p.  147; 
St  18S9.  p.  157;  St  1891,  p.  196.  No  question 
is  presented  as  to  tbe  sufficiency  of  tbe  com- 
plaint PlalntifT  ottered  in  evidence  tbe  as- 
Re5!f!ment  diagram,  warrant  certificate,  and 
affidavit  of  demand  and  nonpayment  The 
warrant  was  duly  signed  by  the  superintend- 
ent of  streets,  and  countersigned  by  the  presi- 
dent of  tbe  board  of  trustees,  and  recorded. 
Evidence  was  offered  of  the  ownership  of  the 
lota  In  question,  and  also  that  a  deposit  had 
been  made  to  provide  for  the  payment  of  the 
assessment  In  controversy,  and  plaintiff  rested. 
It  was  shown  by  defendants  that  the  street 
superintendent  did  not  In  fact  make  tbe  en- 
tries In  the  assessment  roll,  but  be  authorized 
tbem  to  be  entered,  and  be  afterwards  signed 
the  record.  This  was  sufficient  to  make  the 
entries  his  own.  The  defendants  were  then 
permitted  to  prove,  against  plaintiff's  objec- 
tion, that  defendant  Zederman  asked  permis- 
sion, through  one  Dickerson,  from  tbe  district 
attorney,  to  construct  tbe  sidewalks  in  front 
of  ber  lots  (tbe  lots  In  question);  that  sbe 
made  a  contract  with  said  Dickerson  August 
15,  1892,  to  do  tbe  work  for  ber,  and  he  did  It. 
Defendants  were  also  permitted,  against  plain- 
tiff's objection,  to  Introduce  tbe  minutes  of  tbe 
board  where  the  council  awarded  the  con- 
tract to  plaintiff's  assignor  (one  Pollard,  the 
contractor)  to  show  that  tbe  council  granted 
permission  to  defendant  Zederman  to  construct 
tbe  sidewalks  In  front  of  ber  lots.  Defena- 
ants  then  bad  read  from  tbe  minutes  the  reso- 
lution of  intention,  and  the  contract  with  said 
Pollard  to  do  tbe  work.  Tbe  resolution  In- 
cluded tbe  work  In  question,  was  Introduced 
August  17,  1891,  and  passed  on  September  7, 

1881,  and  ordered  published  for  two  days 
successively.  The  contract  was  Introduced 
by  defendant  and  bears  date  September  24, 

1882,  and  recites  that  It  is  made  pursu-ont  to 
proceedings  of  the  board  on  September  5. 
1882,  awarding  the  contract,  which  latter  pro- 
ceedings do  not  appear  in  tbe  record.  In  the 
body  of  the  conti-act  Is  to  be  found  tbe  resolu- 


tion of  Intention,  and  various  proceedings  of 
tbe  board  by  way  of  recitals,  and  among  these 
Is  a  resolution  of  tbe  board,  in  which  occurs 
the  following:  (1)  "Tbat  sidewalks  be  con- 
structed on  Osos  street  of  said  city  in  accord- 
ance with  the  resolution  of  intention  passed  on 
September  7,  1891  (excepting,  however,  such 
places  where.  In  tbe  meantime,  sidewalks  may 
have  been  constructed),"  etc.  This  resolution 
was  passed  October  19, 1891.  'ilie  court  fotmd 
the  facts  as  alleged  in  the  complaint  except 
that  It  found  (I)  that  on  August  15,  1882, 
upon  the  application  of  defendant  Zederman, 
the  then  owner  of  the  lots  In  question,  the 
board  granted  her  permission  to  construct 
the  sidewalks  in  front  of  said  lots  under  pri- 
vate contract  with  one  Dickerson;  tbat  the 
work  was  done  by  him  and  was  substautiaily 
completed  before  tbe  contract  was  let  to  Pol- 
lard; (2)  tbat  Pollard  did  no  work  and  fur- 
nished no  material  upon  the  lots  sought  to  be 
charged  with  the  lien;  (3)  that  the  record  of 
the  return  upon  the  warrant  and  assessment 
was  not  signed  by  the  superintendent  of 
streets;  and  that  while  the  contract  was  left 
with  him.  It  was  not  recorded  or  marked  as 
tiled  or  recorded  by  him,  or  at  all. 

Plaintiff  offers  no  evidence  to  show  that  the 
work  for  which  be  claims  pay  was  done  by 
him,  except  the  assessment  diagram,  warrant 
certificate  and  affidavit  of  demand  and  non- 
payment, which  he  alleges  made  a  prima  facie 
case,  and  he  further  claims  that,  when  re- 
corded in  the  office  of  superintendent  of 
streets,  they  constituted  a  lien;  that  it  was 
error  to  prove  by  parol  the  permission  to  de- 
fendant Zederman  to  do  the  work  on  her  own 
lots;  that  three-fourths  of  the  owners  were 
not  shown  to  have  entered  into  a  written  con- 
tract nor  made  written  application  within  10 
days  after  the  first  posting  and  publication  of 
the  notice  of  award,  nor  did  they  elect  to  take 
the  work  at  any  price;  that  no  contract  with 
said  Zederman  was  shown;  that  the  board  ac- 
quired Jurisdiction  of  the  matter;  and  that  de- 
fendants' only  remedy  was  by  appeal  to  the 
council.  There  Is  no  brief  on  ffie  for  respond- 
ents, and  we  are  left  without  any  assistance 
from  them.  The  certified  copy  of  what  pur- 
ported to  be  the  assessment,  diagram,  war- 
rant certificate,  and  affidavit  of  demand  and 
nonpayment  was  Introduced  without  objec- 
tion. The  assessment  shows  Items  against  tbe 
lots  in  question  amounting  to  $145.78.  There 
is  no  evidence  to  Justify  the  finding  of  the 
court  that  the  council  granted  permission  to 
defendant  Zederman  to  construct  tbe  side- 
walks in  front  of  her  lots.  There  is  no  evi- 
dence to  sustain  tbe  finding  tbat  this  defendant 
completed  the  work  before  the  contract  was 
let  to  Pollard,  the  contractor,  although  there 
Is  evidence  tending  to  show  that  she  did  the 
work  and  that  the  contractor  did  no  part  of 
It  Tbe  evidence  Justifies  the  finding  that  tb« 
record  of  the  return  upon  the  warrant  was  not 
signed  by  the  superintendent  of  streets,  and 
there  is  evidence  to  Justify  tbe  finding  that, 
although  the  contract  of  Pollard  was  left  with 
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the  superintendent,  It  vtbb  not  recoraed  or 
marked  filed  or  recorded  by  him,  or  at  all. 
Section  10  of  the  act  of  1883  retiulres  that  the 
warrant  shall  be  returned  to  the  superiulend- 
ent,  with  a  return  Indorsed  thereon  by  the 
contractor,  verified  by  oath,  Btatlng  the  nature 
and  character  of  the  demand,  etc.  "There- 
upon the  superintendent  of  streets  shall  record 
the  return  so  made,  In  the  margin  of  the  rec- 
ord of  the  warrant  and  assessment,  and  also 
the  original  contract  referred  to  therein,  if  It 
has  not  already  been  recorded,  at  full  lenjrth 
In  a  book  to  be  kept  for  that  purpose  In  his 
office,  and  shall  sign  the  record."  The  Indorse- 
ment upon  the  return  Is  as  follows:  "Return- 
ed this  15th  day  of  July,  1S93,  and  return  re- 
corded. Supt.  of  Tublic  Streets."  Tlie  tran- 
script nowhere  shows  that  the  contract  was  re- 
corded, although  defendants  Introduced  and 
read  from  the  minutes  of  the  council  what  ap- 
pears to  be  the  contract  between  Pollard  and 
the  street  superintendent,  which  was  recog- 
nized by  all  parties  as  the  contract  and  which 
was  tlie  liasls  of  the  claim.  If  the  decision  of 
the  case  were  to  rest  wholly  on  the  failure  of 
the  plaintiff  to  show  that  the  superintendent 
failed  to  record  the  contract,  I  should  hesitate 
to  hold  this  alone  as  fatal  to  plaintiff's  lien.  In- 
asmuch as  It  appears  affirmatively  and  by  de- 
fendants' evidence  that  ail  parties  knew  of  the 
contract,  and  It  was  In  fact  spread  at  length 
upon  the  minutes,  but  the  superintendent  of 
streets  failed  to  sign  the  record  of  the  return. 
The  title  of  his  office  Is  there,  but  the  name  of 
the  officer  Is  wanting,  and  there  is  the  name  of 
no  deputy  or  other  person  acting  for  him. 
Among  the  prerequisites  to  the  existence  of  a 
valid  right  of  action  In  any  case  Is  this,  to  wit: 
That  "the  superintendent  of  streets  shall  re- 
cord the  return  •  •  •  and  sign  the  record." 
This  was  not  done,  and  the  omission  Is  fatal 
to  plaintiff's  cause  of  action.  Ilimmelman  v. 
Danos,  35  Cal.  441;  Dougherty  v.  Hitchcock, 
Id.  518. 

Plaintiff  Insists  that  he  made  a  prima  facie 
case  when  he  Introdnco^l  the  assessment,  war- 
rant, diagram,  certificate,  and  afildavit  of  de- 
mand and  nonpayment,  citing  Jennings  v.  Le 
Roy,  63  Oal.  307;  Jennings  v.  Lc  Breton,  80 
Cal.  13,  21  Pac.  1127;  Ede  v.  Knight,  93  Cal. 
ViQ,  28  Pac.  800;  Perlne  v.  Erzgraber,  102  Cal. 
235,  36  Pac.  585.  The  act  makes  these  "prima 
facie  evidence  of  the  regularity  and  correctness 
of  the  assessment  and  of  the  prior  proceed- 
ings and  acts  of  the  superintendent  of  streets 
and  city  council,  •  •  •  and  like  evidence  oi 
the  right  of  the  plaintiff  to  recover."  I  do  not 
understand  that  these  are  prima  facie  evi- 
dence of  the  correctness  of  any  step  necessary 
to  be  taken  subsequently.  Section  10  of  the 
act,  as  we  have  seen,  requires  the  warrant  to 
be  returned,  and  the  return  to  be  recorded, 
and  the  record  signed  by  the  superintendent. 
None  of  the  cases  cited  by  plaintiff  presented 
facts  as  exist  here.  There  was  nothing  in 
those  cases  to  show  any  defect  In  this  prima 
facie  evidence.  But  here  the  return  of  the 
warrant  Is  self-lmpeached  by  showing  on  Its 


face  the  fatal  defect,  and  the  only  question 
that  can  arise  is  wiiethcr  this  court  wlU  take 
notice  of  It,  In  view  of  the  fact  that  defendant 
did  not  object  to  the  evidence.  It  was  all?ged 
In  plaintiff's  complaint  that  the  superintendent 
duly  recorded  the  return  of  the  warrant  In  tht 
margin  of  tlie  record  of  the  said  warrant  ani 
assessment,  and  also  the  original  contract  re- 
ferred to  therein,  at  full  length.  In  a  book 
k^t  by  him  for  that  purpose  In  his  office,  and 
signed  said  record.  I  think  this  essential 
averment  should  have  boon  proved.  The  ad- 
mission In  evidence  of  the  warrant  without 
objection  cannot  be  lield  to  prove  a  f.i<-t  not 
siiown  on  Its  face,  and  the  facts  essential,  as 
above  alleged,  were  not  sliown  In  the  warrant 
or  elsewhere.  The  most  this  court  Is  author- 
ized to  do  Is  to  accept  the  warrant  as  evidence 
of  what  appears  on  Its  face. 

Plaintiff  makes  several  assignments  of  error 
based  upon  objections  to  testimony  wliich  have 
already  been  stated.  It  is  unnecessary  to 
consider  these;  for  unless  plaintiff,  by  his 
evidence,  presented  at  least  a  prima  facie  case, 
the  errors  of  the  trial  court,  if  any,  whoi  cor- 
rected, would  not  enable  plaintiff  to  niaiutain 
his  action.  He  did  not  present  such  prima 
facie  ca.se.  It  fell  slwrt  in  at  least  one  vital 
particular.  The  Judgment  and  order  denying 
motion  for  new  trial  should  be  affirmed,  and  it 
is  so  recommended. 

We  concur:    SEARLS,  0.;  BELCHER,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion  the  Judgment  and  order 
denying  motion  for  new  trial  are  affirmed. 


117  Cal.  m 

CHASE  V.  PUTNAM.    (S.  F.  6C«.) 

(Supreme  Court  of  Calitomia.    June  18,  1807.) 

Trespassino    Asmmals  —  Distkaist —  LiBN    FOR 
Damagf.s— How  Lost. 

Act  Mnrch  27,  1872,  provides  that  animsla 
found  damnco  fcnsntit  on  land  in  spcdtiiil  coun- 
ties may  bo  l«keu  liy  tlii'  occupant  of  tl>e  prem- 
ises, and  kept  at  tlie  owner's  expense  for  10 
days,  and  thnt  if  tlio  latter  fails  to  claim  his 
property  within  said  time,  and  pay  damages  and 
costs,  the  distrainor  must  notify  tlie  uonstnl)le, 
who,  after  10  ilays'  notice,  sliall  sell  the  prot)erty 
at  public  auetion.  Ilrl'I,  tiiat  n  distrainor  who 
purcliases  and  elainis  title  under  a  sale  which 
18  void  for  want  of  tlie  required  notice  loses  his 
statutory  lien. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court.  Contra  Costa 
county;  Joseph  P.  Jonos,  Judge. 

Claim  and  delivery  by  Eli  R.  Chase  against 
George  A.  Putnam.  From  a  Judgment  fo>- 
defendant,  plaintiff  appeals.    Reversed. 

W.  D.  Tinning,  for  appellant.  C.  Y.  Brown 
and  R.  H.  Latimer,  for  respondent 

SEARLS,  C.  Action  In  claim  and  delivery 
to  recover  throe  horses  or  their  value.  De- 
fendant sot  up  two  defenses  to  the  action: 
(1)  Denial  of  most  of  the  material  allegations 
of  the  complaint    (2)  That  the  three  horsea, 
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with  tonr  others  owned  by  plaintiff,  were 
found  damage  feasant  upon  his  premises; 
were  Impounded,  notice  giren  to  plaintiff, 
damages  assessed,  property  sold  by  consta- 
ble, and  purchased  by  defendant,  substantial- 
ly as  provided  by  statute  of  March  27,  1872, 
entitled  "An  act  to  protect  agriculture  and  to 
prevent  the  trespassing  of  animals  upon  pri- 
vate property."  The  cause  was  tried  by  the 
court,  without  a  Jury.  The  court  found  In 
part  as  follows:  (1)  Plaintiff  was  and  is  the 
owner  of  the  property,  which  is  of  the  value 
of  $00.  (2)  That  defendant  was  on  or  about 
July  20,  1895,  the  occupant  of  certain  de- 
sciibed  real  property  in  Contra  Costa  county, 
and  on  July  20,  1895,  found  said  horses,  with 
others,  upon  his  land,  having  done  and  doing 
damage,  and  took  up  and  safely  Icept  said 
horses  until  taken  from  him  by  the  sheriff  in 
this  action.  (3)  Defendant  notified  plaintiff 
July  20,  1895,  of  such  detention,  and  the  rea- 
son thereof.  (4)  Plaintiff  is  Indebted  to  de- 
fendant for  damage  done  and  keeping  said 
horses  in  the  sum  of  $29,  which  plaintiff  re- 
fused to  pay,  or  to  choose  disinterested  per- 
sons to  determine  the  amount  of  damages,  or 
to  pay  any  damages.  (5)  A  Justice  of  the 
peace  of  the  proper  township  appointed  two 
persons  to  assess  the  charges  and  damages, 
and  they  assessed  them.  (6)  Defendant  no- 
tified a  constable  of  the  proper  township, 
who  .sold  the  horses  in  suit  at  public  auction, 
but  "without  ^ving  ten  days'  notice  of  said 
sale  by  posting  said  notices  in  three  public 
places  in  said  township."  (7)  The  allegations 
of  the  complaint  are  true,  except  as  above 
specified,  and  the  allegations  of  the  answer 
are  not  true,  except  as  above  specified.  As 
conclusions  of  law,  the  court  found  In  sub- 
stance: (1)  Defendant  has  a  valid  lien  on  the 
horses  for  $29.  (2)  That  the  sale  of  the  horses 
was  void.  (3)  Plaintiff  Is  entitled  to  posses- 
sion of  the  horses  on  the  payment  of  ?29,  and 
upon  tbe  payment  of  such  sum  within  IS  days 
he  shall  have  Judgment  for  possession,  etc., 
and.  If  such  possession  cannot  he  had,  for  ?90, 
the  value  thereof.  (4)  If  plaintiff  does  not 
pay  $29  within  the  fifteen  days,  defendant  is 
entitled  to  Judgment  for  the  return  of  the 
horses,  "or  the  value  thereof,  as  stated  in 
said  complaint  (answer),  in  the  sum  of  forty- 
five  dollars."  Plaintiff  having  refused  to  pay 
the  $29  within  the  15  days,  Judgment  was  en- 
tered in  favor  of  defendant  for  possession  of 
the  three  horses,  and,  in  case  a  return  thereof 
cannot  be  had,  for  $45  and  for  costs.  Plain- 
tiff appealed  from  the  Judgment  within  60 
days  from  and  after  Its  rendition,  and  sup- 
ports Ills  appeal  by  a  bill  of  exceptions. 

Among  the  private  wrongs  wlilch  at  com- 
mon law  might  be  redrossfd  by  the  mere  act 
of  the  party  Injured  was  that  occasioned  by 
animals  of  another,  taken  damage  feasant. 
When  Impounded,  they  were  held  by  the  dis- 
trainor as  security  to  comiwl  satisfaction.  He 
might  not  work,  use,  or  sell  the  distrained 
beast,  and  could  only  hold  it  until  the  owner 
made  satisfaction,  or  contested  his  right  there- 


to by  a  replevin.  As  was  said  by  Blackstone 
(book  8,  p.  14):  'This  kind  of  distress,  though 
It  puts  the  owner  to  Inconvenience,  and  is 
therefore  a  punishment  to  him,  yet  If  he  con- 
tinues obstftiate,  and  will  make  no  satisfac- 
tion or  payment,  it  Is  no  remedy  at  all  to  the 
distrainor."  To  obviate  the  imperfections  of 
such  a  remedy,  in  most.  If  not  all,  the  states 
of  our  Union,  statutes  have  been  enacted  de- 
fining the  circumstances  under  which  animals 
may  be  distrained  damage  feasant,  and  the 
steps  to  be  taken  by  the  restralner  in  satis- 
faction of  his  damage.  Our  statute  of  March 
27,  1872  (St.  Ib72,  p.  5(33),  which  applies  to  a 
few  coimties  of  the  state,  among  which  is 
Contra  Costa,  empowers  the  owner  or  occu- 
pant of  any  land  or  possessory  claim,  finding 
any  horse,  mare,  mule,  etc.,  upon  such  land 
or  possessory  claim,  "having  done  and  doing 
any  damage,"  to  take  up  and  safely  keep  such 
animal  at  the  expense  of  the  owner  for  10 
days,  and  he  shall  be  allowed  20  cents  per 
day  for  keeping  each  horse.  If  the  owner  is 
known  and  resides  In  or  near  the  township, 
he  must  be  forthwith  personally  notified.  If 
the  owner,  within  10  days,  proves  property, 
pays  costs,  charges,  and  damages,  the  pro]> 
erty  Is  to  be  delivered  up.  If  he  fails  so  to 
do,  the  distrainor  must  forthwith  notify  a 
constable  of  the  township,  who  shall  sell  the 
property  at  public  auction  after  10  days'  no- 
tice, by  posting  in  three  public  places,  and 
pay  the  proceeds  over  to  a  Justice  of  the 
peace,  etc.  If  the  parties  disagree  as  to  the 
charges  and  damages,  each  party  may  choose 
a  disinterested  person,  and  they  may  choose 
a  third  person,  who  shall  determine  the 
amount  thereof.  Should  the  owner  not  come 
forward,  then  the  Justice  of  the  peace  may 
appoint  two  persons,  and  they  may  choose  a 
third  to  settle  the  amount  The  overplus  of 
any  sale  after  payment  of  costs  and  charges 
is  to  be  paid  over  to  the  owner.  The  owner 
may  redeem  before  sale  or  within  12  montlis 
thereafter,  etc.  George  A.  Putnam,  the  de- 
fendant and  respondent,  seized,  held,  and  had 
the  horses  in  question  sold  under  the  statute 
specified,  and  became  the  purchaser  thereof. 
The  court  below  held  the  sale  void  for  want 
of  pr<H)er  notice.  There  were  other  irregu- 
larities which  might  be  mentioned,  but,  as 
they  only  tend  to  accentuate  the  finding  that 
the  sale  was  void,  we  need  not  dwell  upon 
them. 

The  legal  proposition  upon  which  the  case 
turns  is  this:  After  an  attempted  enforce- 
ment of  defendant's  lien  under  the  statute  by 
a  sale  of  the  property,  which  was  void,  and 
a  purchase  by  him-under  such  void  sale,  can 
he  still  retain  possession  by  virtue  of  his  lien? 
Generally,  a  party  pursuing  a  remedy  ex 
parte,  which  may  result  in  depriving  another 
of  his  property  must  pursue  strictly  the 
authority  the  law  gives  him.  Newsom  v. 
Hart,  14  Mich.  233.  "Where  a  lien  is  given 
by  statute,  it  repudiates  everything  like  an 
equitable  lien.  •  •  •  In  other  words,  a 
lien  which  Is  the  creature  of  statute  can  be 


Digitized  by 


Google 


206 


4»  PACIFIC  BBP0B1BB. 


(Cal. 


enforced  only  In  tbe  manner  prescribed  by 
the  statute."  Overt  Liens,  p.  28.  In  Ten- 
nessee It  was  held  tbat  a  pur^  legal  lien 
must  be  enforced  within  the  period  fixed  by 
law,  and,  upon  failure  to  sell  the  property 
within  such  prescribed  time,  the  Mea  was 
lost  Harrison  t.  Wade,  3  Cold.  505.  Trum- 
pler  T.  Bemerly,  30  Cal.  490,  enunciates  a 
like  doctrine,  and  in  many  of  its  features 
strongly  resembles  the  case  at  bar.  Curran 
y.  Shattuck,  24  Cal.  427,  and  Bensley  v.  Water 
Co.,  13  Cal.  307,  are  authority  to  the  effect 
that  a  strict  compliance  with  statutory  pro- 
Yisions  Is  essential  In  such  cases.  "The  sale 
of  any  prc^erty  on  which  there  is  a  Hen  In 
satisfaction  of  the  claim  secured  thereby,  or, 
in  case  of  personal  property.  Its  wrongful  con- 
version by  the  person  holding  the  lien,  ex- 
tinguishes the  Uen  thereof."  Civ.  Code,  { 
2910. 

In  his  answer,  defendant  counts,  not  upon 
his  Uen,  but  upon  his  ownership  of  the  prop- 
erty acquired  through  the  sale  by  the  consta- 
ble and  purchase  by  him.  The  several  steps 
averred  to  have  been  taken  were  but  the  pre- 
requisites provided  by  statute,  through  the 
performance  of  which  the  title  is  averred  to 
have  passed  to  defendant  We  are  of  opinl(» 
the  attempted  sale  of  the  property,  and  the 
subsequent  claim  of  title  thereto  by  defend- 
ant were  inconsistent  with  the  continued  ex- 
istence of  Us  lien  thereon,  and  amounted  to 
a  conversion  of  the  chattels,  and  extinguished 
the  lien.  The  statute  which  creates  the  lien 
does  not  tmderfake  to  keep  it  alive  indefinite- 
ly. The  distrainor  may  hold  the  property 
for  10  days,  and  then  he  must,  if  It  is  not  re- 
deemed, forthwith  notify  the  constable,  who, 
after  10  days'  notice,  shall  sell,  etc.  If  the 
theory  of  respondent  be  correct,  that  the  Ben 
continues  after  an  attempted,  but  futile,  sale, 
then  It  may  continue  to  exist  after  any  num- 
ber of  such  sales,  and  the  distrainor  could  con- 
tinue Indefinitely  to  maintain  his  Uen  and  pos- 
session of  the  property.  This  was  one  of  the 
evils  attendant  upon  the  common-law  Uen  In 
such  cases,  which  the  statute  sought  to  avoid. 
It  gives  to  tbe  distrainor  a  speedy  and  stun- 
mary  remedy  for  the  injury  which  he  has 
sustained,  but,  in  availing  himself  of  its  ad- 
vantages, it  is  incumbent  upon  him  to  com- 
ply strictly  with  the  requirements  of  the  law, 
and  when,  by  failure  so  to  do,  his  sale  is  void, 
and  he  thereafter  claims  title  under  such  void 
sale,  we  think  lie  must  be  deemed  to  have 
waived  or  lost  his  Uen.  Lehmann  v.  Schmidt, 
87  Cal.  15,  25  Pac.  161;  Sutton  v.  Stephan, 
101  Cal.  645,  36  Pac.  106;  Maynard  v.  An- 
derson, 54  N.  Y.  641;  Jones,  Liens,  }  1019. 
There  is  a  broad  distinction  between  cases 
of  Hens  of  the  character  we  are  considering 
and  those  depending  upon  contract,  which 
was  pointed  out  In  Williams  v.  Ashe,  111  Cal. 
180,  43  Pac.  595.  Assuming,  then,  without 
deciding,  that  the  statute  in  question,  author- 
izing a  sale  as  therein  provided,  does  not 
trench  upon  the  constitutional  rights  of  the 
owner  of  property,  we  are  of  opinion  that  tbe 


Uen  of  the  defendant  on  the  horses  had  ceas- 
ed to  exist  bef(»e  the  date  of  suit  brought 
herein;  and,  as  the  court  below  found  that 
plaintiff  Is  the  owner  of  the  property,  we  rec- 
ommend that  the  judgment  be  reversed,  and 
the  court  l>elow  be  directed  to  enter  Judg- 
ment in  favor  of  the  plaintiff  for  the  return 
of  the  three  horses,  or,  tn  case  a  return  there- 
of cannot  be  had,  for  the  value  thereof  as 
found  by  the  court,  viz.  the  sum  of  $90,  and 
for  costs  of  suit 

We  concur:   BRITT,  0.;  BELCHER,  C. 

PBJR  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed, and  the  court  below  directed  to  enter 
Judgment  in  favor  of  the  plaintiff  for  the  re- 
turn of  the  three  horses,  or,  in  case  a  return 
thereof  cannot  be  had,  for  the  value  thereof 
as  found  by  the  court,  viz.  the  sum  of  $90. 
and  tor  costs  of  suit 


117  Cal.  35« 
BARBER  T.  MULFORD  et  al.     (L.  A.  131.  > 

(Supreme  Court  of  CaUfomia.    June  18,  1897.  > 

Mandamus  —  Parties—  Complaint  —  Waiver  of 
Objkciions  — Appeal—  Revikw — Matteks  xot 
Apparent  or  Kecuud  —  Limitations — Failure 
'.o  Plead— Judgment — Res  Judicata— Interest. 

1.  Where  the  president  and  secretary  of  a 
school  board  refused  to  issue  a  warrant  for  pay- 
ment of  a  claim  allowed  by  the  board,  as  required 
by  statute,  it  was  not  improper  to  join  the  school 
district,  by  its  corporate  name,  as  a  party  de- 
fendant to  mandamus  proceedings  against  such 
oflScers  to  compel  the  issuance  of  the  warrant 

2.  Nor  was  It  improper  to  make  such  otBcers 
parties  defendant,  they  having  respectively  min- 
isterial duties  to  perform  in  affording  the  reUet 
claimed  by  plaintiff. 

3.  Where  a  complaint  contains  averments  from 
which  a  material  fact  may  justly,  if  not  neces- 
sarily, be  inferred,  if  greater  expiicitness  is  re- 
quired, defendants  must  demur  specially  for  un- 
certainty. 

4.  On  appeal  the  court  cannot  consider  an  as- 
signment iiased  on  the  denial  of  a  motion  to 
strike  part  of  a  complaint,  where  the  motion  and 
order  are  merely  printed  in  the  transcript,  and 
are  not  embodied  in  a  bill  of  exceptions. 

5.  Limitations  must  l>e  pleaded,  and  advantage 
of  the  statute  cannot  be  taken  on  appeal  for  the 
first  time. 

6.  A  judgment  for  defendant  in  an  action 
against  a  school  district  for  serricee  is  not  a  bar 
to  mandamus  proceedings  by  plaintiff  therein 
against  such  district  and  officers  of  the  school 
l)oard  to  compel  the  issuance  of  a  proper  war- 
rant after  the  claim  for  services  was  allowed 
by  tie  board,  where  it  does  not  appeor  that  the 
issues  which  go  to  the  merits  of  such  proceedings 
were  raised  and  determined  in  the  pnor  suit 

7.  In  mandamus  to  a  school  district  and  offi- 
cers of  the  school  board  to  compel  the  issuanco 
of  a  warrant  in  payment  of  a  claim  allowed  by 
the  board,  it  is  error  to  include  interest 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  San  Diego  coun- 
ty;   George  Puterbangh,  Judge. 

Mandamus  proceedings  by  Clarence  L.  Bar- 
ber against  H.  S.  Mulford  and  another,  re- 
spectively president  and  secretary  of  the  board 
of  education  of  tbe  city  of  San  Diego,  Gal., 


Digitized  by 


Google 


Cal) 


BABBEB  T.  MULFORD. 


207 


and  snch  board,  to  compel  the  Issuance  to 
plaintiff  of  a  warrant  In  payment  of  a  claim 
for  services  allowed  by  tbe  board.  From  a 
Judgment  awarding  a  peremptory  writ,  de- 
fendant board  appeals.    Modified  and  affirmed. 

Sweet,  Sloane  &  Klrby,  for  appellant.     Wm. 
H.  Fuller,  for  respondent. 

BR  ITT,  O.  Mandamus.  Defendant  Mul- 
ford  is  the  president,  and  defendant  De  Bum 
is  the  secretary,  of  the  board  of  education  of 
the  city  of  San  Diego.  Such  board  Is  cre- 
ated by  the  charter  of  said  city,  and  Is  char- 
ged, under  the  law,  with  control  of  the  affairs 
of  tbe  San  Diego  school  district,  which  dis- 
trict itself,  by  its  corporate  name,  is  also  a 
party  defendant  here.  On  April  27,  1891, 
plaintiff'  presented  to  said  board  of  education 
a  bill  for  certain  seirlces  rendered  at  the  re- 
quest of  tbe  latter.  Thereupon  a  motion  was 
carried  and  entered  on  the  minutes  of  the 
board  "that  the  bill,  amounting  to  $510,  be 
paid";  and  accordingly  a  warrant  was  drawn 
for  that  sum  on  the  treasurer  of  the  city  of  San 
Diego,  the  custodian  of  the  city  school  funds 
designated  by  the  terms  of  the  charter  (St. 
1889,  p.  715).  Payment  was  refused,  it  would 
seem  for  the  reason  that  by  the  general  law, 
to  which  the  charter  provisions  are  subject, 
the  county  treasury  is  the  proper  repository 
of  such  funds,  as  was  subsequently  estab- 
lished by  the  decision  in  Kennedy  v.  Miller, 
97  GaL  429,  32  Pac.  558.  There  the  money 
is  subject  to  the  requisition  of  the  county 
school  superintendent  drawn  upon  the  county 
auditor  on  the  order  of  the  board  of  education. 
Pol.  Code,  1 1543.  In  1893,  after  Kennedy  v. 
Miller  was  decided,  plaintiff  informed  the 
board  that  said  warrant  bad  not  been  paid, 
and  requested  that  an  appropriate  order  be 
drawn  in  its  stead  on  the  county  school  su- 
perintendent, which  request  was  refused.  By 
the  rules  and  practice  of  the  board,  it  is  the 
duty  of  tbe  president  and  secretary  to  sign 
and  deliver  such  orders  for  bills  which  the 
board  has  allowed  and  ordered  paid.  In  April, 
1804,  plaintiff  brought  an  action  against  the 
San  Diego  school  district,  alleging  in  his  com- 
plaint the  facts  on  which  his  aforesaid  claim 
was  founded,  its  allowance  by  the  board  on 
April  27,  1891,  a  subsequent  refusal  to  pay 
the  same,  and  praying  Judgment  for  the 
amount  thereof.  Judgment  was  rendered 
against  him  in  that  action  on  December  4, 
1894,  and  on  the  same  day  he  instituted  the 
present  proceeding,  in  which,  after  trial,  the 
court  below  awarded  a  peremptory  writ  of 
mandate,  requiring  the  board  of  education 
and  the  members  thereof  to  issue  in  plaintiff's 
faror  an  order  on  the  county  school  superin- 
tendent for  a  proper  requisition  in  the  sum 
of  $510,  with  Interest  thereon  from  April  27, 
1891.  The  appeal  is  by  the  board  of  education 
only.  No  question  is  made  as  to  the  legality 
of  the  plaintiff's  demand  audited  by  tbe  board, 
or  as  to  the  propriety  of  the  action  of  that 
body  In  allowing  tbe  8am& 


1.  It  Is  contended  that  there  is  a  misjoinder 
of  defendants,  in  that  the  school  district  Is 
made  a  party,  and  that  the  president  and 
secretary  are  proceeded  against  together  with 
the  board  of  education.  A  school  district  is 
a  corporation  organized  for  educational  pur- 
poses (Estate  of  Buhner,  59  Cal.  131),  and,  as 
such,  is  subject  to  this  writ  to  enforce  the  per- 
formance of  an  act  which  the  law  specially 
enjoins,  etc.  (Code  Civ.  Proc.  i  1085).  While 
with  us  the  more  general  practice  in  manda- 
mus has  been  to  proceed  against  the  officials 
only  who,  as  representatives  of  a  body  p(^tic, 
have  refused  performance  of  some  duty  owed 
to  tbe  plaintiff  or  relator,  yet  there  seems  no 
good  reason  why  their  principal,  the  legal  en- 
tity which  is  commonly  the  real  party  to  be 
affected  by  the  writ,  may  not  be  Joined  as  a 
defendant  in  the  proceeding.  Though  seldom 
a  necessary  party,  it  can  hardly,  in  a  case  Ulce 
the  present,  be  called  an  improper  one.  Mer- 
rlU,  Maud,  g  237;  Tied.  Mun.  Corp.  §  367; 
Wren  v.  City  of  Indianapolis,  96  Ind.  212-216; 
Glencoe  v.  People,  78  111.  386;  Hitchcock  v. 
City  of  Galveston,  48  Fed.  640;  City  of  Louis- 
ville V.  Kean,  18  B.  Mon.  9.  And,  since  the 
president  and  secretary  of  the  board  of  edu- 
cation had  respectively  ministerial  duties  to 
perform  in  affording  the  relief  claimed  by 
plaintiff,  there  was  no  Impropriety  in  making 
them  parties.  Peck  v.  Supervisors,  90  CaL 
384,  27  Pac.  301;  Merrill,  Mand.  {  235. 

2.  The  complaint  or  affidavit  stated  facts 
sufficient  to  show  that  the  board  of  education 
owed  a  duty  to  plaintiff.  The  allowance  by 
It  of  his  bill  on  April  27,  1891,  was  not  the 
total  of  its  official  obligation.  Following  up- 
on that  was  the  duty  to  provide  for  payment, 
viz.  to  draw  or  cause  to  be  drawn  an  order  on 
the  county  superintendent  PoL  Code,  §  1543, 
subd.  2.  As  to  the  contention  that  the  com- 
plaint fails  to  allege  funds  subject  to  the  dis- 
position of  the  board  adequate  to  pay  plain- 
tiff's claim,  we  find  that  It  does  contain  aver- 
ments from  which  the  present  sufficiency  of 
such  funds  may  be  justly,  if  not  necessarily, 
Inferred;  and,  if  greater  explicitness  was  re- 
quhred,  defendants  should  have  demurred  spe- 
cially for  uncertainty.  Santa  Barbara  v.  El- 
dred,  108  Cal.  294,  41  Pac.  410. 

There  Is  printed  In  the  transcript  a  notice 
of  motion  to  strike  out  part  of  the  complaint, 
also  an  order  of  the  court  refusing  the  same, 
and  error  is  assigned  thereon.  These  pro- 
ceedings are  not  part  of  the  judgment  roll, 
and  are  not  embodied  in  any  bill  of  exceptions. 
This  court  can  therefore  take  no  notice  of 
them.  Ganceart  v.  Henry,  98  Cal.  281,  33 
Pac.  92. 

3.  There  was  a  plea  of  the  provision  of  the 
statute  of  limitations  barring  in  two  years  an 
action  upon  a  contract,  obligation,  or  liability 
not  founded  upon  an  instrument  in  writing. 
Code  Civ.  Proc.  I  339,  subd.  1.  Eespondent 
argues  that  his  proceeding  rests  upon  the  res- 
olution of  the  board  ordering  that  his  bill  be 
paid;  that  this  was  a  written  Instrument, 
and  hence  not  within  said  section  339;  but 
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in  onr  opinion,  If  the  statute  of  limitations  re- 
lates at  all  to  a  proceeding  of  this  nature,  Its 
particular  provision  applicable  Is  that  \rhlcli 
bars  in  three  years  an  action  upon  a  liability 
created  by  statute.  Code  Civ.  Proc.  §  338. 
It  Is  not  disputed  that  the  plaintiff's  bill  for 
services,  when  audited  by  the  board,  was  a 
legal  charge  again.st  the  funds  of  the  district. 
It  was  consequently  a  duty  imiMscd  by  stat- 
ute on  the  board  to  draw  an  order  on  the 
proper  officer  for  the  payment  thereof.  It  Is 
to  obtain  performance  of  this  otUcIal  func- 
tion, and  not  the  establishment  of  any  con- 
tractual right  against  the  district,  which  is 
the  purpose  of  the  present  proceeding.  Ac- 
cordingly, since  plalntitf  did  not  apply  for  the 
writ  until  after  the  lapse  of  more  than  three 
years  from  the  time  his  claim  was  allowed, 
we  are  disposed  to  think  the  objection  now 
taken  on  this  ground  miglit  have  been  formi- 
dable If  appellant  had  pleaded  It.  There  was 
such  a  plea  on  behalf  of  the  president  and 
secretary,  but  It  was  not  a-^i.^ierted  eitlier  by 
demurrer  or  answer  that  said  section  338 
reaches  the  case  of  the  board  of  education, 
and  the  objection  cannot  be  first  raised  on  ap- 
peal. 

4.  It  Is  claimed  that  plaintiff  Is  estopped  In 
this  proceeding  by  reason  of  the  action 
brought  by  him  against  the  school  district 
and  the  judgment  adverse  to  him.  The  com- 
plaint is  the  only  paper  In  that  case  shown 
In  the  present  record.  From  that  the  object 
of  the  action  seems  to  have  been  the  recov- 
ery of  judgment  on  plaintiff's  original  ac- 
count. Here  the  purpose  Is  to  enforce  per- 
formance of  ofBoinl  duty,  treating  said  ac- 
count as  an  audited  demand  against  the  dis- 
trict. Alden  v.  Alameda  Co.,  43  Cal.  270. 
While  It  is  possible  that  issues  might  have 
been  raised  and  determined  In  that  case  which 
go  to  the  merits  of  this,  it  Is  certainly  not 
made  apparent  that  such  was  the  fact,  and  the 
defense  based  on  the  former  action  and  judg- 
ment must  be  overruled.  Greer  t.  Tripp,  5G 
Cal.  200,  212. 

5.  It  was  error  to  Include  Interest  In  the 
mandate  of  the  writ.  If  it  be  said  tliat  In- 
terest should  be  allowed  for  damages  as  In 
ordinary  cases  of  breach  of  contract,  the  reply 
Is  that  mandamus  docs  not  lie  to  enforce  the 
obligation  of  contracts,  but  only  the  perform- 
ance of  an  act  which  the  law  specially  en- 
joins; In  this  Instance  the  issuance  to  plain- 
tiff of  an  order  for  the  amount  of  his  audited 
claim,  no  more  nor  less.  The  judgment  should 
be  modified  by  omitting  therefrom  the  direc- 
tion for  tlie  allowance  of  interest,  and,  thus 
modified,  it  should  be  affirmed. 

We  concur:     BEIXIIER,  C;   SEARLS,  C. 

PER  CURIAM.  For  tlie  reasons  given  in 
the  foregoing  opinion,  the  judgment  is  modi- 
fied by  omitting  therefrom  tlie  direction  for 
the  allowance  of  interest,  and,  thus  modified, 
is  aflirmed. 


iir  Cal.  2M 
PRANK  T.  PENNIE.     (S.  F.  575.) 
(Supreme  Court  of  California.     June  16,  1897.) 

Money  Rkckived — Okfenses  —  Ueclakatioms  ik 
Paktv's  1stehf>t— Rkvikw  ox  Appeal 

— SUFFICIENCr   OF  OlUECTIOSS. 

1.  In  an  action  to  recover  money  allesed  to 
have  been  deposited  with  defendant's  intestate 
upon  his  promise  to  ri>(My  on  demand,  defoiuUiut 
may  show,  under  tiie  general  issue,  tliat  the  claim 
is  for  a  gambling  debt. 

2.  In  such  action  it  is  incompetent  to  prove 
by  intestate's  clerk  the  contents  of  a  lost  l)ook 
in  which  witness  entered,  at  intestate's  dictation, 
memoranda  of  amonuts  lost  by  the  latter  to  pbiin- 
tlff  at  poker;  such  memoranda  being  declara- 
tions in  intestate's  interest,  the  effect  of  which 
woulii  be  to  avoid  the  del)t. 

3.  Error  in  admitting  declarations  of  a  party 
In  his  own  interest  will  not  be  considered  on 
appeal  where  the  only  objection  made  in  tlie  co»irt 
below  wns  that  the  question  put  to  the  witness 
was  leading. 

4.  Nor  where  tlie  objection  was  merely  gen- 
eral. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  C  B. 
Hebbard,  Judge. 

Action  by  Charles  Frank  against  J.  C.  Pen- 
nle,  administrator  of  Josepli  Spanler,  decea.ioil. 
There  was  a  judgnipiit  for  defendant,  and 
from  an  order  denying  a  new  trial  plaintiff 
appeals.    Affirmed. 

J.  D.  Sullivan  and  Herbert  ClioynskI,  for  ap- 
rcllant.  J.  J.  Maccabe  and  R.  F.  Mogan,  for 
respondent. 

HI2N\SII,A.W,  J.  Appeal  from  the  order 
denying  plaintiff  a  new  trial.  Plaintiff  sued 
defendant,  administrator  of  the  estate  of 
Joseph  Spanler,  deceased,  to  recover  certain 
sums  of  money  which  he  alleges  were  deposit- 
ed by  himself  and  l)y  his  a.<i8ignors  with  Span- 
ler upon  the  latter's  promise  to  repay  upon 
demand.  Tlic  defendant  made  denial,  and 
upon  the  trial  was  allowed  to  Introduco  evi- 
dence showing  that  the  debts  were  gaml)l!ng 
debts,  for  moneys  lost  to  plaintiff  and  his  as- 
signors at  the  game  of  poker.  The  court 
found  In  accordance  with  the  evidence  intro- 
duced by  the  defense,  and  rendered  judgment 
accordingly. 

It  was  permissible  to  Introduce  evidence  of 
the  nature  of  the  transaction  between  the  par- 
ties under  the  general  issue.  Plaintiff  aver- 
red and  defendant  denied  that  money  had  been 
deposited  with  or  lent  to  Spanler  under  his 
promise  to  repay.  In  showing  that  no  money 
was  In  fact  deposited.  It  was  competent  to 
prove  that  the  claim  was  for  a  gaming  debt. 

Spanler  conducted  a  cigar  store.  In  the  rooms 
at  the  rear  of  which  games  of  poker  were 
played.  His  former  clerk  was  allowed  to  tes- 
tify tiiat  he  kept  Spanlor's  iMoks;  that  one  of 
them  was  called  the  "Poker  Book,"  and  con- 
tained statements  of  Spanier's  k>sses  to  the 
other  players;  Spanler  would  give  him  mem- 
oranda of  the  names  of  the  players  and  the 
amounts  lost,  and  lie  would  transfer  the  mem- 
oramla  to  tlie  book.  The  loss  of  the  l)ook 
Avas  proved,  and  then  the  witness  was  allowed 
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to  testify  to  Its  oont«ats,  plaintiff  reserving  the 
following  objection:  "Q.  Do  you  rememUw 
bow  much  appeared  to  be  due  on  his  books  to 
Mr.  Idnvllle,  on  account  of  poker  games,  from 
Joseph  Spanler?  Mr.  Sullivan:  I  object,  as 
leading.  The  Court:  That  is  a  proper  ques- 
tion. (Plaintiff  excepts.)  A.  $900.  Q.  How 
much  was  due  to  Mr.  Bamett?  (Same  objec- 
tion. Same  ruling.  Kxceptlon.)  A.  About 
9500."  Under  proper  objection,  the  evidence 
was  inadmissible.  The  book  was  not  a  trades- 
man's book  of  original  entry,  which,  after 
certain  formal  proofs.  Is  admissible  in  evi- 
dence. It  contained  merely  declarations  of 
Spanler  tn  bis  own  Interest  made  to,  and  set 
down  by,  his  clerk.  They  were  clearly  dec- 
larations in  his  interest,  since  their  effect,  if 
admissible  as  evidence,  would  be  to  enable 
Spanler  to  avoid  the  payment  of  a  debt.  But 
plalntifTB  objection  does  not  present  the  point 
The  question  was  objected  to  only  as  being 
leading.  This  objection  was  properly  over- 
ruled. Appellant  will  not  here  be  allowed  to 
enlarge  his  grounds  of  objection,  and  urge  new 
ones  not  presented  in  the  first  instance  to  the 
trial  Judge.  Clarke  v.  Huber,  25  Cal.  593;  Mc- 
Kay V.  Riley,  65  CaL  623,  4  Pac.  067;  Crocker 
V.  Carpenter,  98  Cal.  418,  33  Pac.  271;  How- 
land  v.  Railway  Co.,  110  Cal.  513,  42  Pac.  983. 
Again,  during  the  examination  of  the  same 
witness  he  is  questioned  as  follows:  "By  Mr. 
Smith:  Q.  Did  Mr.  Spanler  ever  declare  or 
say  to  you  what  he  owed  these  people  money 
for?  Mr.  Sullivan:  We  object  to  that.  Mr. 
Smith:  It  is  a  declaration  against  interest. 
The  Court:  The  objection  is  overruled.  Mr. 
Sullivan:  Note  an  exception.  A.  Yes,  sir; 
poker  debts."  This  evidence,  also,  under 
proi>er  objection,  should  have  been  excluded. 
Like  that  Just  considered,  it  is  hearsay  evi- 
dence of  the  declaration  of  a  pai'ty  in  his  own 
interest,  not  against  it.  But  no  ground  of  ob- 
jection was  presented  to  the  trial  court,  and  its 
ruling  la  not,  therefore,  open  to  review.  The 
order  appealed  from  is  affirmed. 

We  concur:   McFARLAND,  J.;  TEMPLE,  J. 
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MINTZER  T.  SCHILLING  et  al.  (L.  A.  296.) 
(Supreme  Court  of  California.  June  18,  1897.) 
Statctes — Local  Asn  Speciai.  Laws— Mrs ici pal 

CORPOKATIOVS  —  DiStNVOKI'OKATION'  —  PKOfFRI>- 
ISGB— SUBMISSIOS  TO   VOTB  OP   ELBCTOHS— PETI- 
TION— Notice  or  Ei.ErTioN — Sl'moiK.scr. 
_  1.  Act  March  26,  1895,  providiiiR  that  a  mn- 
nieipal  corpomtion  "of  the  sixth  class"  may  dis- 
tacon'ornte  nftor  procpodinjrs  had  as  roqiiired  by 
the  act,  and  prescribinR  such  procoodings.  is  not 
in   conflict  with   Const,   nrt   4.   $  25,   subtl.   33, 

KrohibitioK  local  or  siH'dal  laws  "wlicu  a  eciienit 
iw  can  be  made  applicalilo,"  hoeause  the  act 
mi)rht  hare  been  made  to  apply  to  nil  classes  of 
•ach  corporations. 

2.  Act  March  20,  1895.  provides  that  the  lefcis- 
lative  body  of  a  municipal  corporation  shiill, 
"upon  receivinB  n  petition  therefor"  signed  by  a 
desiirnated  nbmber  of  electors,  snbmit  to  the 
electors  the  question  whether  such  corporation 
•liall  disinconx'rate,  etc.     Held,  that  such  peti- 
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tioD  need  not  pray  directly  for  dislncorporation, 
but  it  is  snfiicient  if  it  pray  for  a  submission  of 
thp  qin'slion  of  disincorporation. 

3.  Such  act  provides  that  the  question  shall 
be  submitted  at  a  g-iecial  election,  and  such 
legislative  body  shall  give  notice  thereof  by  pub- 
lication in  a  newspaper.  Held,  that  where  such 
body  made  provision  for  sudi  an  election,  and 
directed  the  city  clerk  to  give  notice  thereof 
in  a  desigunttd  paper,  a  notice  of  sudi  election, 
over  the  clerk's  official  signature,  published  in 
such  paper,  wos  sufHcient. 

4.  Where  thf  eloction  was  directed  to  be  held 
on  July  27,  1896,  ani  notice  was  published  in 
five  weekly  issues  of  a  newspaiier.  cumineiieing 
June  27  and  endinn  .luly  25,  1806,  it  complipil 
witji  the  provision  requiring  notice  to  be  jfiveii 
by  publication  in  a  newspaper  "for  a  period  of 
30  days  prior  to  such  election," 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Los  Angeles 
coimty;   W.  H.  Clark,  Judge. 

Mandamus  proceeding  by  W.  H.  Mtntzer 
against  William  Schilling  and  others  to  re- 
quire defendants,  as  members  of  the  board 
of  trustees  of  the  city  of  Long  Beach,  Cal., 
to  canvass  the  returns  of  a  special  election  at 
which  there  was  submitted  to  the  electors 
the  question  whether  such  city  should  disin- 
corporate. From  a  Judjrment  awarding  a  per- 
emptory writ  of  mandamus,  defendants  a])- 
peal.     Affirmed. 

W.  T.  Keudrick  and  A.  C.  Lawson,  for  ap- 
pellants. Mulford  &  Pollard  and  Henry 
Bleeker,  for  respondent. 


BRITT,  C.  The  town,  or,  as  it  is  called 
officially,  the  city,  of  Long  Beach,  in  Los 
Angele:!  county,  is  a  municipal  corporation  of 
the  sixth  class,  in  which  class  are  included 
all  cities,  having  less  than  3,000  Inhabitants, 
organized  under  the  act  of  March  13,  1803, 
"to  provide  for  the  organization,  incorporation 
and  government  of  municipal  corporations." 
Defendants  compose  the  board  of  trustees  of 
said  town,  which  board  is  the  legislative  body 
of  the  corporation.  Among  the  provisions  of 
"An  act  to  provide  for  the  disincorporation  of 
municipal  corporations  of  the  sixth  class," 
approved  March  26,  1895  (St.  1805,  p.  115), 
are  the  following:  "A  municipal  corporation 
of  the  sixth  class  may  disinc<»porate  after 
proceedings  had  as  required  in  this  act.  The 
council,  the  board  of  trustees,  or  other  legis- 
lative body  of  such  corporation  ahall,  upon 
receiving  a  petition  therefor,  signed  by  not 
less  than  one-fourth  of  the  qualified  electors 
thereof,  as  shown  by  the  vote  oast  at  the 
last  municipal  election  held  therein,  submit 
to  the  electors  of  such  corporation  the  ques- 
tion wlicther  sucli  muuicipal  coi-i)oratlou  shall 
disiucori>orate.  Such  question  shall  be  sub- 
mitted at  a  special  election  to  be  hold  for 
that  purpose,  and  such  leglshitive  body  .shall 
give  notice  thereof  by  pulilicatiou  In  a  nows- 
IMiper  *  *  ♦  for  a  period  of  thirty  days 
prior  to  such  cloctiou."  In  June.  18.06,  a  pe- 
tition signed  by  the  requisite  number  of  elect- 
ors was  presented  to  said  board  of  trustees, 
praying  timt  body  "to  call  an  election  in  said 
city  for  the  purpose  of  the  disincorporation  of 
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said  city  as  provided  for  In  an  act,"  etc.;  des- 
ignating the  said  statute  of  1893.  In  compli- 
ance with  such  petition  the  said  board,  by 
resolution  passed  June  25,  1806,  made  appro- 
priate provision  for  such  election,  and  direct- 
ed that  the  same  be  held  on  July  27,  1896, 
and  that  the  city  clerk  give  notice  thereof  by 
publication  In  a  specified  weekly  newspaper. 
Accordingly  the  clerk  published  such  notice 
over  his  official  signature,  reciting  therein  that 
It  was  given  pursuant  to  said  resolution  of 
the  board  of  trustees  directing  the  same. 
The  notice  was  published  In  Ave  weekly  la- 
sues  of  the  designated  newspaper,  commen- 
cing on  June  27th  and  ending  July  25th.  The 
election  was  held  July  27th,  and  a  majority 
of  the  votes  cast  were  In  favor  of  dlsincor- 
poratlon.  The  board  of  trustees,  however, 
refused  to  canvass  the  returns  as  required  by 
tlie  statute,  and  the  present  proceeding  is  in 
mandamus  to  compel  them  to  do  so.  The 
court  below  awarded  the  writ  as  prayed  by 
plalntlfl!. 

The  chief  contention  of  appellants  is  that 
the  act  of  March  26,  1895,  conflicts  with  the 
constitutional  provision  against  special  legis- 
lation. It  is  said  that  the  act  might  have 
been  made  to  apply  to  all  classes  of  municipal 
corporations  as  well  as  to  the  sixth  only,  and 
hence  that  It  violates  the  clause  of  the  consti- 
tution prohibiting  the  passage  of  local  or 
special  laws  *'•  •  •  in  all  other  cases 
where  a  general  law  can  be  made  applicable." 
Article  4,  f  25,  subd.  33.  It  seems  to  us  that 
the  question  is  not  now  open  to  debate.  It  Is 
very  apparent  that  a  mode  of  disincorpora- 
Hon  Intimately  affects  the  organization  of  a 
municipality.  The  method  provided  by  this 
statute  is  strictly  an  organic,  as  distinguished 
from  a  functional,  process.  If  we  may  use 
those  terms  in  this  connection;  and  it  Is  set- 
tled that,  in  matters  pertaining  to  the  organ- 
ization of  municipal  corporations,  the  legis- 
lature may  make  different  provisions  for  the 
different  classes  thereof.  People  v.  Hensbaw, 
76  Cal.  436,  18  Pac.  413;  City  of  Pasadena 
V.  Stimson,  91  Cal.  238,  27  Pac.  604;  Los 
Angeles  v.  Teed,  112  Cal.  319,  328,  44  Pac. 
580.  See,  also,  HcUman  v.  Shoulters,  114 
Cal.  136,  137,  44  Pac.  915,  and  45  Pac.  1057; 
Johnson  v.  City  of  Milwaukee,  88  Wis.  383, 
60  N.  W.  270.  We  think  the  statute  was 
within  the  power  of  the  legislature  to  enact. 

It  seems  to  be  the  contention  of  appellants 
that  a  petition  nnder  the  act  must  pray  di- 
rectly and  specifically  for  dislncorporatlon,  in 
order  to  authorize  any  action  by  the  board  of 
trustees,  and  not  merely  for  a  submission  of 
the  question  of  dislncorporatlon  to  the  vote 
of  the  electors.  But  the  provision  of  the  stat- 
ute is  for  a  submission  of  that  question  "up- 
on receiving  a  petition  therefor."  The  peti- 
tion here  and  the  allegation  thereof  In  the 
plalntlfTs  complaint  were  sufficient  in  that  re- 
spect. The  notice  of  election  published  by 
the  clerk  was  good.  It  showed  on  Its  face 
that  It  was  given  by  authority  of  the  board 
of  trustees,  and  it  was  not  necessary  that 


the  members  of  the  board  should  themselves 
sign  the  same,  as  supposed  by  appellants. 
Also,  it  was  published  for  the  requisite  period. 
The  publication  began  June  27th,  and  the 
election  was  held  on  July  27tb.  Notice  of 
30  days,  within  the  meaning  of  the  statute, 
was  thus  given.  Derby  v.  City  of  Modesto, 
101  Cal.  515,  38  Pac.  900;  Bates  v.  Hovrard, 
105  Cal.  173,  38  Pac.  715.  Some  other  points 
are  raised,  but  they  are  not  sufficiently  Im- 
portant to  reqube  special  notice.  The  court 
properly  granted  the  writ,  and  the  judgment 
should  be  affirmed. 

We  concur:   BELCHER,  C;   HAYNBS,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregohig  opinion  the  Judgment  la  af- 
firmed. 


117  Cal.  S48 
HEYDENFELDT  v.  SUPERIOR  COURT  OF 
CITY  AND  COUNTY  OF  SAN  FRAN- 
CISCO.   (S.  F.  687.) 
(Supreme  Court  of  California.    June  18,  1897.) 
Pbobatb  Court— Okdbk  of  Distribution — Rbveb- 
s*L— Rbstitution  op  Pkopbktt. 
The  superior  court,  hi  a  probate  proceeding, 
may  ordw  a  restitution  to  executors  of  property 
delivered  under  a  decree  of  distribution  wliich 
was  reversed  on  appeal  to  the  supreme  court. 

Department  2. 

Proceeding  by  Elizabeth  A.  Heydenfeldt 
against  the  superior  court  of  the  city  and 
county  of  San  Francisco,  J.  V.  Ooftey,  Judge, 
under  a  writ  of  review  to  have  a  certain  or- 
der declared  void.    Order  affirmed. 

Knight  &  Heggerty  and  Gea  D.  Collins, 
for  petitioner.    T.  M.  Osmont,  for  respondent. 

TEMPLE,  J.  This  is  a  proceeding  nnder 
a  writ  of  review  to  have  a  certain  order  de- 
clared void.  The  court  bad  made  the  decree 
of  distribution  In  the  estate  of  Solomon  Hey- 
denfeldt, deceased,  and,  under  that  decree, 
certain  property  belonging  to  the  estate  was 
distributed  to  the  petitioner,  and,  in  pursu- 
ance of  the  decree,  was  given  into  her  pos- 
session by  the  executors.  Subsequently  the 
decree  was  reversed  by  this  court  on  appeal. 
39  Pac.  788.  After  fiUng  the  remittitur,  the 
executors  presented  to  the  probate  court  a 
petition  setting  forth  the  above  facts,  and 
asking  for  an  order  requiring  the  petitioner 
herein  to  restore  the  property  so  received  by 
her  to  the  executors.  To  the  citation  she  In- 
terposed an  answer.  In  which  she  denied  that 
she  had  no  title  to  the  property  or  right  of 
possession  other  than  as  devisee  and  legatee 
of  Solomon  Heydenfeldt,  deceased,  and  aver- 
red that  she  was  herself  the  owner  of  all 
the  property  involved  in  the  proceeding. 
This  answer  was,  on  motion,  stricken  out  as 
sham  and  frivolous,  and  the  court  proceeded, 
after  the  hearing,  to  make  the  order  h«-e 
complained  of. 

It  will  not  be  contended  that  the  court  ex- 
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ceeded  Its  Jurisdiction  In  striking  out  tbe  an- 
swer as  sham  and  frlrcdous,  and,  although  I 
see  no  reason  to  doubt  that  It  properly  exer- 
cised its  Jurisdiction,  that  question  does  not 
arise  here.  As  the  answer  did  not  deny  that 
Mn.  Heydenfeldt  received  the  property  from 
the  executors,  as  property  of  the  estate  dis- 
tributed to  her.  It  stated  no  defense.  But  the 
real  question  is:  Has  the  supreme  court,  in 
a  probate  iHroceeding,  the  po-wer  to  make  such 
an  order?  The  question  is  not  that  which 
was  inyolved  in  Ex  parte  Casey,  71  Cal.  269, 
12  Pac.  118.  There  the  person  in  possession 
of  property  clahned  for  an  estate  was  in  a 
position  to  aver  a  title  adverse  to  the  estate. 
The  petitioner  here  could  not  do  that,  unless 
she  denied  that  she  received  the  property  un- 
d^  the  decree,  which  she  does  not  do,  and 
did  not  attempt  to  do. 

But  If,  in  any  case,  an  order  for  restitution 
may  be  made  of  property  delivered  under  a 
decree  of  distribution  which  was  reversed, 
then  this  writ  must  be  denied.  It  is  claimed 
that  the  court  had  no  power  to  make  an  or- 
der onder  any  circumstances;  that  it  is  a 
court  of  limited  and  special  Jurisdiction,  and 
could  do  nothing  not  expressly  or  Impliedly 
authorized  by  the  statute.  It  was  ruled  in 
Re  Burton,  93  Oal.  450,  29  Paa  36,  that  the 
Juri8dlctl<m  of  probate  matters  was  confer- 
red npon  the  superior  courts  by  the  constitu- 
tion as  a  part  of  the  jurisdiction  of  the  su- 
perior court,  and  that  it  is  the  same  court 
when  doing  probate  work  that  it  Is  when  try- 
ing any  other  action.  It  is  only  a  special  pro- 
ceeding In  tbe  superior  court.  In  Burrls  ▼. 
Kennedy,  108  Cal.  381,  41  Pac.  468,  It  was 
said  that  we  have  no  probate  court  in  this 
state,  and,  although  an  administration  of  an 
estate  may  be  a  special  proceeding,  the  court 
Is  not,  while  sitting  in  probate,  a  statutory 
tribnnial,  and  does  not  derive  its  power  from 
tbe  statute.  And,  further:  "It  Is  true,  the 
court,  although  deriving  its  power  from  the 
constitution,  la  controlled  in  the  mode  of  its 
action  by  the  C!ode;  and  so  It  Is  to  the  same 
extent  when  foreclosing  a  mortgage,  or  try- 
ing an  action  on  a  promissory  note.  In  both 
cases  it  is  pursuing  a  mode  prescribed  by  a 
statute,  but  In  neither  does  it  derive  Its  pow- 
er from  tbe  statute."  It  was  decided  In  Reyn- 
<ddB  V.  Harris,  14  Cal.  668,  and  that  case  has 
beeo  many  times  approved  and  followed,  that 
tbe  power  to  afford  a  remedy  for  an  injury 
of  this  kind  done  by  its  officers,  or  by  reason 
of  its  process  or  Judgment,  Is  Inherent  in  tbe 
court  I  think  It  has  always  been  held  that 
this  power  belongs  to  every  court  of  record. 
There  can  be  no  doubt  but  the  superior  court 
poasesses  this  power.  I  see  no  reason  for 
holding  that  this  power  Is  limited  to  that  class 
of  cases  which,  In  the  constitution,  are  called 
"adversary  actions."  The  ground  for  exer- 
cising the  power  at  all  Is  that  an  Injury  has 
been  done  by  the  court  itself  or  its  officers, 
and  the  court  proceeds  to  right  the  wrong, 
when  it  can,  without  an  action.  The  facts 
upon  which  the  right  to  the  relief  depend  ar« 


within  the  knowledge  of  the  court.  It  Is  not 
necessary,  therefore,  to  frame  an  issue,  and 
take  evidence  upon  that  subject.  I  do  not 
see  how  the  fact  that,  when  a  special  statu- 
tory proceeding  Is  pending  In  a  court  of  gen- 
eral Jurisdiction,  it  is,  as  to  that  proceeding, 
a  court  of  limited  Jurisdiction,  can  affect  this 
question,  even  if  It  were  conceded  that  the 
present  is  a  case  of  that  character.  The  court 
derives  Its  authority  to  entertain  either  pro- 
ceeding from  the  same  source,  and  the  in- 
Jury  results  in  each  case  from  tbe  Judgment 
or  process  of  the  court.  There  Is  as  much  oc- 
casion for  the  exercise  of  the  power  In  the 
one  case  as  in  tbe  other,  and  I  know  of  no 
principle  upon  which  it  can  be  conceded  in 
one  case,  and  denied  in  the  other.  The  order 
Is  affirmed. 


We    concur: 
SHAW,  J. 


McFARLAXD.    J.;      HEN- 


117  Cal.  3S2 
In  re  LIGOET.    (Sac.  203.) 
(Supreme  Court  of  California.    June  18,  1897.) 
HoMESTEAW— What  Cosstitctes— Kinuisgs. 

1.  A  portion  of  a  lot  owned  by  a  debtor,  and 
inclosed  by  a  fence,  with  a  rented  house  thereon, 
and  not  used  in  connection  with  his  homestead, 
bnt  adjacent  to  the  lots  upon  which  he  resides 
with  his  family,  cannot,  by  filing  a  declaration 
of  homestead  be  made  a  fKirt  of  the  homosteod, 
nnder  Civ.  Code,  S  123/,  providing  that  "the 
homestead  consists  ot  tbe  dwelling-house  in 
which  the  claimant  resides  and  the  land  on  which 
the  same  is  situated." 

2.  On  petition  for  a  homestead,  findings  that 
both  the  portion  of  the  property  not  set  apart 
and  that  set  apart  are  suitable  for  a  homestead 
are  not  inconsistent 

3.  In  view  of  Code  Civ.  Proc.  i  1465,  under 
whose  provisions  a  court  may,  on  petition  of  an 
insolvent,  Ret  apart  a  homestead,  no  more  prop- 
erty should  he  set  apart  than  authorized  by  law, 
though  there  be  no  written  opposition  to  such  a 
petition. 

4.  The  appearance  of  an  assignee,  and  his  op- 
position to  the  granting  of  a  petition  of  an  in- 
solvent, as  to  a  part  of  the  property  sought  as  a 
homestead,  creates  an  issue  justifying  findings. 

5.  The  petitioner  for  a  homestead  is  not  preju- 
diced by  tiie  making  and  filing  of  findings,  wheth- 
er necessary  or  not. 

6.  The  petitioner  for  a  homestead  cannot  com- 
plain that  findings  are  made,  when  made  at  bis 
request 

Commissioners*  decislDn.  Department  2. 
Appeal  from  superior  court,  Yolo  county;  W. 
H.  Grant,  Judge. 

B.  F.  Ligget,  insolvent,  petitions  for  a  home- 
stead. From  an  order  refusing  to  set  aside  to 
him  a  portion  of  the  property  claimed,  he  ap- 
peals.   Affirmed. 

R.  Clark  and  F.  B.  Baker,  for  appellant. 
Hurst  &  Hurst  and  Ik  T.  Hatfield,  for  respond- 
ent. 

HAYNBS,  a  B.  F.  LIgget,  having  been  ad- 
Judged  an  Insolvent  debtor  npon  the  petition 
of  his  creditors,  filed  a  petition  in  the  superior 
court  asking  to  have  set  apart  as  a  homestead 
lots  1,  2,  8,  4,  9,  and  10  of  block  2,  range  D.  of 
the  town  of  Daylsvllle,  in  Yolo  county.    The 
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assignee  appeared,  and  contested  the  petition, 
as  to  a  portion  of  the  property  sought  to  be 
R€t  apart.  Findings  were  tiled  by  the  court, 
from  which  It  appears  that  prior  to  the  pro- 
ceedings in  Insolvency  the  wife  of  petitioner 
caused  a  declaration  of  homestead  to  be  filed 
upon  all  of  Siild  property;  that  at  tlie  time  of 
making  and  filing  said  declaration  of  home- 
stead, and  at  the  time  of  the  hearing  of  said 
petition,  the  said  petitioner,  wltli  Ills  wife  and 
family,  resided  on  lot  3,  upon  wlilch  their 
■dwelling  house  was  situated;  that  all  of  lots 
Xos.  2,  3,  4,  9,  and  10,  and  a  strip  across  the 
rear  end  of  lot  Xo.  1  of  20  feet,  more  or  less, 
were  used  In  connection  with,  and  as  a 
part  of,  said  homestcid,  but  that  no  part  of 
.said  lot  No.  1,  except  the  said  strip,  was  ever 
used  in  connection  with,  or  as  a  part  of,  said 
homestead;  that  at  the  time  of  the  said  mak- 
ing and  filing  of  the  said  declaration  of  home- 
stead there  was,  and  now  Is,  upon  the  front 
part  of  said  lot  1,  a  dwelling  house  and  ap- 
purtenances thereto,  and  that  said  lot  1,  ex- 
cept said  strip  acro.ss  the  rear  end  thereof,  is 
separated  from  the  remainder  of  said  premises 
by  a  fence,  and  had  been  rentcnl  by  said  peti- 
tioner at  a  monthly  rental  of  about  eight  dol- 
lars, but  had  not  l)een  rented  since  the  filing 
of  said  homestead  declaration;  and  that  peti- 
tioner had  never  used  said  portion  of  said  lot 
1,  except  to  rent  It.  The  court  further  found 
that  said  lot  1  Is  suitable  for  a  homestead,  as 
Is  also  the  remainder  of  the  said  premises,  In- 
'dudlng  the  said  strip  off  the  rear  end  of  said 
lot  1.  The  court  thereupon  made  an  order 
setting  apart  to  the  petitioner  all  of  said  prop- 
erty except  that  portion  of  lot  1  which  wa.<i  in- 
closed with  the  dwelling  upon  It,  and  which 
had  been  theretofore  occupied  by  a  tenant;  and 
the  petitioner  appeals  from  so  much  of  said 
order  as  refused  to  set  apart  to  him  as  a 
homestead  the  whole  of  lot  1,  with  the  other 
property. 

Appellant  seems  to  rely  upon  the  fact  that 
his  wife  Included  the  whole  of  the  property  In 
her  declaration  of  homestead,  and  that,  there- 
fore, the  homestead  so  declared  upon  must  be 
set  apart  under  the  statute.  In  this  the  op- 
pelhint  Is  mistaken.  Section  1237  of  the  Civil 
Code  provides,  "The  homestead  consists  of 
the  dwelling-honse  In  which  the  claimant  re- 
sides, and  tiie  land  on  which  tlie  same  is  sit- 
uated selected  as  In  this  title  provided." 
In  Lubbock  v.  McMann,  82  Cal.  22G.  22  Tac. 
1145,  a  declaration  of  homestead  had  been 
filed  ujion  a  lot  upon  which  there  was  but 
one  dwelling  house,  and  afterwards  a  second 
dwelling  was  erected  upon  a  portion  of  the 
same  lot.  It  was  held  that  the  homestead 
covered  and  Included  both  dwellings,  the 
court  holding  that  the  erection  of  the  addi- 
tional dwelling  did  not  vluate  or  affect  the 
homestcnd  as  an  entirety;  that  a  homestead 
once  duly  established  cannot  be  defeated  or 
vitiated  except  by  conveyance.  Incumbrance, 
or  abandonment  In  the  manner  provided  by 
sections  1242  and  1243  of  the  Civil  Code.  But 
the  coui-t  said  (page  220,  82  Cal.,  and  page  1147, 


22  Pac.)  that  "it  at  the  time  of  filing  the  dec- 
laration for  record  the  two  houses  now  stand- 
ing upon  his  lot  had  been  standing  as  they 
now  do,  and  occupied  as  they  now  are,  only 
tlie  one  occuitled  as  the  dwellhig  of  the  iilain- 
tlff,  with  that  portion  of  the  lot  used  In  con- 
nection therewith,  would  have  been  Impressed 
with  the  homestead  character.  As  to  the  oth- 
er house,  and  the  land  used  In  connection 
with  It,  the  attempt  to  dedicate  It  as  a  home- 
stead would  have  been  Inoperative.  Tieman 
V.  His  Creditors.  62  Cal.  286;  Maloney  v. 
Hefer,  75  (^al.  424,  17  Pac.  5:59;  In  re  Allen, 
78  Cal.  2;)4.  20  Pac.  079."  It  Is  clear,  there- 
fore, that  the  filing  of  the  declaration  of  home- 
stead by  Mrs.  Ligget  did  not  operate  to  in- 
clude the  dwelling  on  lot  1,  and  that  portion 
of  the  lot  Inclosed  therewith,  in  the  home- 
stead. Nor  does  the  Code  permit  the  court 
to  include  it  with  lue  other  lots,  upon  which 
the  petitioner  resides.  In  the  homestead  set 
apart  by  the  court.  Nor  are  the  findings  that 
lot  1,  with  the  dwelling  thereon,  was  suitable 
for  a  homestead,  and  that  the  portion  set 
apart  was  also  suitable  as  a  homestead,  in- 
consl.stent. 

Appellant  further  contends  that  no  written 
opiX)sition  to  his  petition  was  filed;  that. 
therefore,  no  I.ssue  was  made,  and  the  court 
should  have  set  aside  the  whole  of  the  proper- 
ty petitioned  for.  Under  the  Insolvent  act  of 
1895  it  Is  made  the  duty  of  the  court  to  set 
ai>art  a  homestead  for  the  benefit  of  the  In- 
solvent "In  the  manner  provided  In  section 
14tto  of  the  Code  of  Civil  Procedure."  That 
section  authorized  the  court,  on  its  own  mo- 
tion, or  on  petition  therefor,  to  set  apart  a 
homestead  for  the  use  of  the  surviving  hus- 
band or  wife,  etc.,  but  the  homestead  set 
apart  under  that  provision  of  the  Code  of 
Civil  Procedure  could  not  exceed  the  home- 
stead provided  for  in  section  1237  of  the  Civil 
Code.  It  might  be  set  apart  by  the  court  on 
Its  own  motion,  or  upon  the  petition  of  the 
Insolvent.  Neither  the  Insolvent  act  nor  the 
Code  of  Civil  Procedure  provided  for  any 
written  opposition,  and,  whether  any  one  op- 
posed tlie  application  or  not,  it  was  the  duty 
of  the  court  to  ascertain  the  facts  In  rela- 
tion to  the  character  and  occupation  of  the 
property;  and  the  court  was  not  authorized 
to  set  apart  any  proi)erty  which  under  the 
law  did  not  constitute  a  part  of  the  home- 
stead occupied  by  the  petitioner  simply  be- 
cause the  application  was  not  opposed. 

It  is  further  said  by  appellant  that  there 
can  be  no  findings  where  no  issues  are  ten- 
dered, and  thiit  findings  are  useless  unless 
they  are  within  the  Issues.  The  assignee, 
however,  appeared  and  opposed  the  granting 
of  the  petition  so  far  as  it  Included  lot  1  and 
the  dwelling  thereon,  so  that  there  was  In 
fact  an  issue  to  be  passed  upon;  and  the 
findings  recite  that  the  court,  at  the  request  of 
the  petitioner,  prepared  and  filed  findings  of 
fact  and  conclusions  of  law.  Whether  neces- 
sary or  not,  the  making  and  filing  of  find- 
ings could  not  prejudice  the  petitioner.   Nor 
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could  he  complain  of  any  action  of  the  court 
of  that  character  taiien  at  bis  request.  No 
other  questions  are  presented.  The  order 
and  deci'ee  of  the  court  appealed  from  should 
be  affirmed. 

We  concur:    SBARLS,  C;   BELCHER,  C. 

PER  CT'RIAM.  For  the  reasons  Riven  In 
the  foregoing  opinion  tlie  order  and  decree  of 
the  court  appealed  from  are  affirmed. 


117  Cal.   324 

FRACE  T.  BROWN.    (Sne.  172.) 
(Supreme  Court  of  California.    June  17,  1897.) 

ISDOKSEMEST  OP  NOTE— CoNSlDEllATlOX— BUHDEN 

OP  Pkoop. 
Where  a  complaint  by  the  payee  against  an 
indorser  avers  that  the  loan  for  which  the  note 
was  given  was  in  tact  mode  to  defendant,  and 
the  answer  denies  such  averment  and  alleges 
want  of  consideration,  the  burden  is  on  plaintiff 
to  prove  consideration. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Solano  county; 
A.  J.  Buckles,  Judge. 

Action  by  J.  M.  Frace  against  J.  S.  Brown. 
There  was  Judgment  for  defendant.  A  new 
trial  was  denied,  and  plaintiff  appeals.  Af- 
firmed. 

W.  Bigby  (George  C.  Sargent,  pf  counsel), 
for  appellant.  Geo.  A.  Lamont,  for  respond- 
ent. 

CHIPMAN,  0.  This  Is  an  action  upon  a 
promissory  note  dated  December  15,  188S, 
dne  30  days  after  date,  executed  and  deliv- 
ered by  one  A.  A.  Bonney  to  defendant,  and 
by  him  Indorsed  to  plaintiff  on  February  6, 
1889.  FlaintlCC  alleges  that  the  note  was  In- 
dorsed by  defendant  after  the  same  had  been 
dishonored  by  nonpayment,  and  for  a  good 
and  sufficient  consideration;  that  at  that  time 
defendant  waived  all  presentation  of  the  note 
to  said  Bonney  for  payment,  and  also  notice 
of  nonpayment.  This  alleged  waiver  ia 
founded  upon  certain  facts  set  forth  in  the 
complaint,  the  substance  of  which  Is  that 
plaintiff  loaned  the  money,  for  which  the 
note  was  given,  to  defendant,  to  assist  the 
maker  of  the  note,  who.  It  is  alleged,  was  de- 
fendant's partner  in  business,  and  by  de- 
fendant's direction  plaintiff  paid  the  money 
(?2,000)  to  Bonney,  who  then  resided  at  Dal- 
las, Or.,  where  the  note  was  executed.  The 
alleged  .ngreement  between  plaintiff  and  de- 
fendant appears  to  have  been  made  at  the 
town  of  Rio  Vista,  Solano  county,  where  they 
then  rpsitled.  The  complaint  is  verillcd.  De- 
fendant denies  specifically  the  alletriitions  of 
plaintiff's  complaint,  and  sets  out  that  the 
money  was  in  fact  loaned  by  plaintiff  lu 
Bonuey,  and  was  sent  to  him  by  plaintiff; 
that  defendant's  connection  with  the  loan 
was  only  that  he  had  told  plaintiff  to  whom 
he  could  loan  tho  money,  and  suggested  Bon- 
ney; that,  after  the  loan  was  made,  Bon- 
Cal.Rep.  49-62  P.— e 


ney  did  not  send  the  note  promptly,  and  plain- 
tiff requested  defendant  to  write  Bonney; 
that  defendant  did  so,  and  shortly  afterwards 
the  note  came  to  defendant,  and  was  drawn 
payable  to  his  order;  and  that  thereupon,  and 
without  any  consideration,  defendant  in- 
dorsed the  note  to  plaintiff.  The  note  bore 
date  about  the  time  the  money  was  received 
by  Bonney.  The  case  was  tried  by  the  court, 
and  judgment  given  for  defendant.  The  ap- 
peal is  from  the  Judgment,  and  from  the  order 
denying  plaintiff's  motion  for  a  new  trial.  1 
find  In  the  transcript  the  opinion  of  the  trial 
Judge,  In  which  he  says:  "The  testimony  of 
the  two  principal  witnesses,  Frace  [plaintifT] 
and  Brown  [defendant],  was  diametrically  op- 
posed to  each  other.  From  Frace's  statement, 
if  it  be  true,  he  would  certainly  be  entitled 
to  recover  the  amoirat  sued  for;  and  it  is 
certain  Brown  received  no  benefit  from  the 
transaction  whatever,  and  he  tells  an  entire- 
ly different  story  as  to  the  transaction,  and 
as  to  the  loaning  of  the  money  to  Bonney, 
and  it  Is  a  story  that  is  reasonable,  while 
there  is  nothing  unreasonable  about  the 
Frace  story.  But  the  court  must  determine 
between  the  parties."  And  the  learned  judge 
thereupon,  in  view  of  all  the  circumstances 
and  facts,  ordered  judgment  for  defendant. 
Appellant  makes  the  point  that  the  defense 
set  up  admits  the  execution  and  indorsement 
of  the  note,  and  pleads  lack  of  consideration, 
and  defendant  must  prove  it  by  a  clear  pre- 
ponderance of  evidence;  citing  Allin  v.  Wil- 
liams, 97  Cal.  407,  32  Pac.  441,  and  Mc- 
Pherson  v.  Weston,  85  Cal.  90,  24  Pac.  73.3. 
The  case  here  Is  clearly  distinguishable  from 
those  cited.  In  the  case  cited  in  97  Cal.,  32 
Pac,  the  defendant  was  trustee  of  a  fund 
which  he  loaned  upon  a  promissory  note  un- 
der circumstances  such  as  justified  the  court 
In  holding  that  he  dealt  with  the  fund  for  bis 
own  profit,  He  had  Indorsed  the  note,  and 
the  action  was  to  enforce  his  liability  as  an 
indorser.  The  court  said:  "An  Indorser  may 
show,  as  between  himself  and  his  Immediate 
indorsee,  that  the  Indorsement  was  made 
merely  for  the  purpose  of  transferring  the 
note  from  a  nominal  bolder  to  the  true  own- 
er, as  from  an  agent  to  bis  principal,  or  that 
the  circumstances  under  which  the  Indor-s^e- 
ment  was  made  were  such  as  would  render  it 
inequitable  to  enforce  an  indorser's  liability 
against  him.  McPherson  v.  Weston,  85  C!al. 
OO,  24  Pac.  733.  But  in  any  such  case  the 
burden  of  establishing  such  a  defense  to  the 
apparent  liability  attendant  upon  his  Indor.se- 
nient  rests  upon  the  Indorser."  Appellant, 
recognizing  the  rule  of  this  court  that  the 
findings  of  the  court  below  will  not  be  dis- 
turbed where  there  is  a  substantial  conflict  in 
the  evidence,  proceeds  to  show,  from  this 
point  of  view,  by  a  very  full  and  lengthy 
analy.<is  of  the  evidence,  Uiat  there  wa.s  no 
substantial  <'onflict.  Tlie  court  finds  the  fads 
in  much  detail,  the  substance  of  which  lies  in 
small  compass,  so  far  as  the  real  issues  here 
are  concerned.    It  finds  that  the  money  was 
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loaned  to  Booney,  and  not  to  defendant:  that 
the  note  was  made  payable  to  defendant  or 
order,  and  tbat  without  any  consideration, 
and  simply  to  transfer  the  title  of  the  note 
to  plaintiff,  be  (defendant)  indorsed  and  de- 
livered the  note  to  plaintiff;  and  tbat  there 
was  at  no  time  any  agreement  between  plain- 
tiff and  defendant  that  the  latter  should  In- 
dorse the  said  note,  or  in  any  way  become 
responsible,  as  surety  or  security,  for  the  mon- 
ey loaned  to  Bonney.  I  have  read  with  some 
care  the  testimony  contained  In  the  transcript, 
and  have  examined  the  cases  cited  by  plain- 
tUTs  counsel  where  this  court.  It  U  claimed, 
relaxed  the  rule  as  to  findings  bu.scd  upon 
conflicting  testimony.  The  very  able  argu- 
ment of  counsel  as  to  the  relative  strength  of 
the  plaintiff's  and  defendant's  case  on  the 
evidence  adduced  would  have  been  appropri- 
ate at  the  trial,  and  no  doubt  was  presented 
there  as  here,  but  It  seems  to  me  It  tends 
rather  to  emphasize  the  fact  of  the  sharp 
conflict  In  the  evidence  than  to  show  a  want 
•f  conflict.  Appellant  states  the  rule,  as  laid 
down  by  Mr.  Hayne  In  bis  work  upon  New 
Trials  (pages  866,  806),  to  be,  "A  motion  for 
a  new  trial  on  the  ground  of  Insufllclcucy  of 
(be  evidence  Is  addressed  to  the  discretion  of 
the  court  below,  and  that  the  ruling  thereon 
will  not  be  disturbed  except  for  an  abu^se  of 
discretion."  Tbe  ruling  of  the  court  In  this 
case  does  not  seem  to  me  to  show  abuse  of 
discretion.  "It  Is  the  province  of  the  trial 
court  to  decide  questions  of  fact,  and  of  the 
appellate  court  to  decide  questions  of  law; 
and  this  court  can  rightfully  set  aside  a  find- 
ing for  want  of  evidence  only  where  there  Is 
no  evidence  to  support  It,  or  where  the  sup- 
porting evidence  is  so  slight  as  to  show  abuse 
of  discretion."  Reay  v.  Butler,  05  Gal.  21tt, 
30  Pac.  208.  See.  also.  Dobinson  v.  McDon- 
ald, 92  Cal.  36,  27  Pac.  1008.  The  trial  Judge 
had  tbe  witnesses  before  him,  and  possessed 
an  advantage  not  accorded  us  here.  I  cannot 
say  that  his  conclusions  were  wrong. 

Appellant  makes  no  point  except  tbat  tbe 
findings  are  not  supported  by  the  evidence. 
I  think  be  has  failed  to  establish  bis  conten- 
tion. 

Tbe  plalntlfTs  point  tbat  the  defense  of  de- 
fendant Is  not  established  by  a  dear  prepon- 
derance of  evidence  would  have  more  force  If 
plaintiff  had  not  himself  set  np  facts  the  de- 
nial of  which  presents  substantially  tbe  de- 
fense set  up  by  defendant.  If  plaintiff  had 
been  content  with  dmply  charging  defendant 
•s  Indorser,  and  left  defendant  to  plead  want 
of  consideration,  be  would  have  had  a  strong- 
er ease  here;  but  be  nnderto(A  to  set  out 
tbe  facts  relating  to  tbe  alleged  loan  to  de- 
fendant, and  making  of  the  note  by  Bonney, 
and  the  Indorsement  subsequently. 

Respondent  makes  the  point  that  no  suffi- 
cient demand  was  made  on  the  maker  of  tbe 
note,  or  notice  of  nonpayment  to  the  Indorser. 
Appellant  replies  tb.it  the  point  is  made  for 
the  nrst  time  nerc,  ana  Dcsiaes  nas  no  merit. 
It  Is  not  necessary  to  decide  this  point,  for. 


if  not  wdl  taken.  It  wonld  not  change  tbe 
reanlt.  and,  if  well  taken.  It  would  only  add 
another  reason  for  our  conclusion.  I  find  no 
error  in  the  Judgment,  nor  In  the  order  deny- 
ing plalntlfTs  motion  for  a  new  trial,  and  It  la 
recommended  that  the  Judgment  and  order 
of  the  lower  court  be  affirmed. 

We  concur:    BELCUKB,  C;    SEARLS.  C. 

PER  CURIAM.  For  the  reason.s  civen  In 
the  foregoing  opinion,  the  Judgment  and  order 
of  the  lower  court  are  affirmed. 


(5  Cal.  tinrep.  7:']) 
MECHANICS'  INSTITUTE  t.  FIRTH  et  at. 

(S.  F.  688.)> 
(Supreme  Court  of  California.  Jane  23,  1S97.) 
Action  ox  Tubasokbb's  Bosd. 
In  an  emei^ncy  to  meet  a  pay  roll  of  $1,- 
878.  a  corporation'a  treasurer  oblauied  $(>U0  of 
its  funds  from  one  of  its  offlceni,  and  paid  it  to 
the  secretary,  the  disbursing  Hcent,  reeeivinjt  his 
receipt  therefor,  and  its  president  paid  $UU0  of 
his  own  money  direct  to  tue  same  ageuL  Subae- 
quently  the  board  of  directors,  upon  tbe  ac- 
count of  the  pay  roll,  ordered  warrant.^  drawn  for 
a.  check  of  $000  to  repay  the  president  and  one 
of  $1,278  for  cash,  which  warrants  were  pre- 
■ented  by  the  secretary,  and  were  honored  by 
tbe  trensnrer,  as  he  was  in  dnty  bound  to  do. 
In  the  books  the  treasurer  clinrf:e<l  himself  with 
tlie  $(i00  received  from  the  offlcer,  and  credited 
himself  with  the  amount  diahnrsed  on  tbe  pay 
roll.  lie  did  not  charge  himself  with  the  money 
received  from  the  president,  which  did  not  come 
into  his  hands,  but  credited  himself  with  the 
check  of  $(KH).  to  repay  the  president  and  the 
dieck  of  $1,278.  BeU  not  to  show  any  abortage 
ou  the  part  of  the  treasurer. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  Sao  Francisco;  John  Hunt. 
Judge. 

Suit  by  Mechanics'  Institute,  a  corporation, 
against  J.  K.  Firth  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

T.  M.  Osmont  and  Ell  T.  Sheppard,  for  ap- 
pellant R  F.  Preston  and  W.  F.  Glbsoa  fbr 
respondents. 

HENSHAW,  J.  These  appeals  are  from  tbe 
Judgment,  and  from  tbe  order  denying  plain- 
tiff a  new  trial.  Defendant  Firth  was  tbe 
treasurer  of  tbe  corporation  plaintiff.  Tbe  de- 
fendants Fretwell  and  Kerr  are  his  bondsmen. 
Plaintiff  sued  to  recover  tbe  sum  of  $600,  al- 
leged to  have  been  misappropriated.  The  facts 
disclosed  upon  the  trial  were  as  folbws:  The 
moneys  of  tbe  plaintiff  corporation  were  de- 
posited in  a  bank,  and  were  paid  out  by  treas- 
urer's checks  upon  presentation  to  blm  by  tbe 
secretary  of  warrants  ordered  drawn  by  the 
board  of  directors.  J.  H.  Culver  was  the  sec- 
retary of  tbe  plaintiff,  and  Its  business  or  ex- 
ecutive manager.  In  Jannary,  1893,  tbe  plain- 
tiff corporation  was  engaged  In  preparing  for 
tbe  twenty-seventh  Industrial  exposition  of 
the  institute.  Repairs  were  In  progress  at  tbe 
Mechanics'  Pavilion.    Upon  Saturday,  Janu- 

>  Rebearlng  denied. 
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ar7  7,  1893,  tt  became  necessary  to  pay  the 
workmen.  The  pay  roll  amounted  to  $1,878.20, 
the  payment  of  about  $1,200  of  which  was 
urgent.  No  warrants  had  been  ordered  drawn 
by  the  directors  to  meet  this  payment,  and 
it  was  after  banking  hours  when  the  secretary. 
Culver,  communicated  with  the  treasurer,  ask- 
ing him  to  procure  what  money  he  could,  and 
bring  it  to  the  pavilion.  The  Mechanics'  In- 
stitute Library  was  owned  and  conducted  by 
plaintiff  corporation,  and  its  moneys  were  a 
part  of  plaintiff's  funds.  The  treasurer  went 
to  the  librarian,  and  obtained  from  him  the 
sum  of  $600.  giving  him  his  receipt  therefor. 
This  money  he  carried  to  the  Mechanics'  Pa- 
vilion, delivered  it  to  the  proper  agent  of  the 
corporation,  and  took  Culver's  receipt  there- 
for. There  Is  no  question  but  that  this  sum 
was  properly  disbursed  upon  account  of  the 
pay  roll.  The  president  of  the  institute  was 
Irwin  G.  Stump.  In  the  emergency  he  also  had 
been  called  upon  to  furnish  money,  and  he, 
too,  delivered  to  the  agent  of  the  corporation 
a  like  sum  of  $000,  which  was  properly  dis- 
bursed. This  money,  however,  did  not  pass 
into  nor  through  the  bands  of  the  treasurer. 
When  the  board  of  directors  subsequently  met, 
they  ordered  two  warrants  drawn  upon  their 
treasurer  upon  account  of  the  pay  roll,— the 
one  for  $000,  to  repay  Stump,  the  other  for 
$1,278.20.  These  demands  were  presented  by 
Culver  to  the  treasurer,  and  he,  in  obedience 
to  them,  as  was  his  duty,  drew  bis  treasurer's 
check  for  $000  for  Stump,  and  a  check  for  $1,- 
278.20  payable  to  cash.  These  two  checks  he 
delivered  to  Culver,  taking  his  receipts  Oi&te- 
tor.  Stump  In  due  time  received  his  money, 
and  no  question  arises  upon  this  point  The 
treasurer  charged  himself  upon  his  books  with 
the  $000  obtained  by  Mm  from  the  librarian, 
by  crediting  it  as  a  cash  tmyment  into  the  li- 
brary fimd,  and  credited  himself  with  its  dis- 
bursement upon  account  of  the  pay  roll,  for 
which  disbursement  he  held  as  a  voucher  the 
receipt  of  the  secretary,  Culver.  He  also  char- 
ged the  Institute  with  the  disbursement  of  the 
$600  evidenced  by  the  Stump  check,  and  of  the 
$1,278.20  evidenced  by  his  cheek,  payable  to 
cash,  and  taken  by  Culver,  whose  receipts  for 
both  of  these  amounts,  as  well  as  the  war- 
rants ordering  him  to  pay  them,  form  his 
vouchers  therefor.  He  did  not,  however, 
charge  himself  with  the  receipt  of  the  Stump 
$600. 

The  very  obvious  result  of  these  transac- 
tions Is  that,  having  a  pay  roll  of  $1,878.20  to 
meet,  the  institute  paid  $600  of  the  sum  out 
of  its  own  fimds,  to  wit,  out  of  the  moneys 
received  from  the  librarian,  thus  leaving  to 
be  met  by  it  the  sum  of  $1,278.20.  When, 
however,  it  came  to  order  its  warrants  drawn, 
it  ordered  for  the  full  amount  of  $1,878.20. 
Thus,  In  fact,  it  disbursed  upon  account  of  the 
pay  roll  the  sum  of  $2,478.20.  Leaving  aside 
for  the  moment  the  question  of  bookkeeping, 
and  tracing  the  money  through  the  vouchers, 
It  Is  equally  apparent  that  the  treasurer  .ohows 
that  he  has  properly  expended  and  accounted 


for  the  $600  obtained  from  the  librarian,  and  he 
also  shows  by  vouchers  whose  genuineness  is 
uncontested  that  the  $600  Stump  check  and  the 
check  to  cash  for  $1,278.20  passed  from  bis 
hands  under  order  of  the  board  of  directors, 
and  Into  the  hands  of  the  secretary.  Culver. 
In  short,  the  treasurer's  books  show  that  ev- 
ery dollar  by  him  received  was  paid  out  upon 
the  order  of  the  board  of  directors,  saving 
In  one  instance  of  the  $G00  obtained  from  the 
librarian,  the  account  of  which  was  properly 
entered  in  his  books,  and  the  disposition  of 
which  Is  beyond  question.  But  it  Is  said  that 
in  falling  to  charge  himself  with  the  receipt 
of  the  Stump  $600,  and  in  charging  its  dls- 
bur.sement  to  the  Institute,  he  forced  a  balance 
In  his  favor  to  that  amount.  But,  in  fact, 
he  never  did  receive  the  money.  It  never 
passed  into  the  treasury  of  the  corporation, 
and  he  was  not  chargeable  with  it.  To  illus- 
trate: If  the  institute  at  the  time  of  this 
transaction  had  possessed  funds  in  the  sum 
of  $3,000,  and  If  Stump  upon  that  day  had 
paid  all  of  the  pay  roll,  and  if  it  was  the 
treasurer's  duty  to  charge  himself  with  the 
Stump  payment,  as  though  it  had  been  mon- 
eys received  by  him,  the  result  would  be  that 
to  the  credit  of  the  institute  would  be  shown 
funds  to  the  amount  of  $4,878.20  against 
which  would  be  the  single  disbursement  by 
payment  to  Stump  of  $1,878.20,  leaving  actual 
cash  on  band  the  sum  of  $1,121.80,  with  the 
books  showing  $3,000  on  hand,  and  the  treas- 
nrer  liable  for  the  dUTerence.  The  truth  of 
the  matter  seems  to  be  that  the  directors.  In- 
stead of  ordering  the  $1,278.20  warrant 
drawn,  should  have  ordered  a  warrant  drawn 
for  $678.20;  but,  having  ordered  it  for  the 
greater  amount,  It  was  the  unquestioned  duty 
of  the  treasurer  to  honor  it  as  he  did,  and 
there  is  no  doubt  but  that  the  check  passed 
into  the  hands  of  the  secretary,  Culver,  and 
by  him  was  cashed.  For  this  deficiency,  then, 
it  would  seem  clear  that  he,  and  not  the  treas- 
urer, is  accountable.  Indeed,  this  was  the 
view  first  taken  by  all  parties,  for,  upon  an 
examination  of  the  books  at  the  close  of  the 
term.  It  was  determined  that  Culver  was  re- 
sponsible for  $600,  and  a  demand  was  made 
upon  him  for  that  amount,  and  he  psUd  It  to 
the  plaintiff.  Twenty-two  months  after,  with 
a  new  board  of  directors  and  another  exam- 
ination of  the  books,  the  examiner  reached 
the  conclusion  that  the  treasurer  was  respon- 
sible for  the  shortage,  and,  by  vote  of  the 
board  of  directors,  the  $000  was  restored  to 
Culver,  a  demand  for  that  sum  made  upon 
the  ex-treasurer,  and,  upon  his  refusal  to  ac- 
cede to  it,  this  action  was  commenced.  It 
may  also  be  added  that  plaintiff's  experts  do 
not  pretend  to  trace  the  $600  as  money,  but 
merely  find  that  it  was  the  duty  of  the  treas- 
urer to  pay  out  moneys  only  upon  warrants, 
and  that  there  appears  upon  his  books  one 
item  of  $600  paid  out  not  upon  a  warrant. 
This,  however,  is  the  item  of  $600  moneys  ob- 
tained from  the  librarian,  the  history  of  which 
the  treasurer's  books,  his  voucher  from  Cul- 
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ver,  and  the  parol  testimony  of  Its  disburse- 
ment to  the  workmen,  fully  show,  and,  In  so 
showing,  entirely  exonerate  the  treasurer 
from  any  charge  of  misappropriation. 

The  findings  and  judgment  of  the  court  were 
In  consonance  with  this  review  of  the  evi- 
dence, and  the  judgment  and  order  appealed 
from  are  therefore  a£9rmed. 

We  concur:  TEMPLE,  J. ;  McFARLAND,  J, 


STATE  V.  McCANN  et  al. 

(Supreme  Court  of  Washington.  June  22, 1807.) 

Homicide — Selp-Defense — Instructions. 

1.  It  is  error  to  charge  thnt  it  was  incumbent 
upon  defendants,  charged  with  murder,  to  have 
endeavored  to  "escape"  from  the  deceased,  to 
justify  the  taking  of  life  in  self-defeuM. 

2.  Where  iiistructiouii  rennostcii  arv  i)ertinent, 
they  should  be  given,  rather  tlian  others  of  a 
more  general  nxture,  substituted  by  the  couit. 

On  rehearing.    Reversed. 

For  former  opinion,  see  47  Pac  443, 

SCOTT,  C.  J.  On  Deccnihcr  22d  last  an 
opinion  was  rendered  by  us  whereby  the 
judgment  of  conviction  had  in  this  case  In  tlie 
lower  com-t  was  attirmed.  47  Pac.  443. 
Thereafter  a  iHJtitlon  for  a  rehearing  was 
filed,  to  which  the  court  directed  an  an.swer 
by  the  state,  and  a  rebeariug  was  subseimont- 
ly  granted,  and  the  caa<<e  nssiguetl  for  argu- 
ment at  the  last  term.  Upon  such  rcargu- 
nient  and  further  consideration  of  the  case,  a 
majority  of  the  court  have  come  to  tlie  conclu- 
sion tliat  the  former  decision  ought  not  to 
stand.  It  will  not  be  ne<'essarj'  to  recoiisi:lor 
the  entire  case,  as  we  are  satisfied  with  tlie 
views  Indicated  In  the  former  opinion  In  the 
discussion  of  most  of  the  fpiostions,  and  a 
nuinbtir  of  them  will  not  be  likely  to  arise  uj)- 
on  a  retrial  of  the  cause.  Some  will  be  elim- 
inated in  consequence  of  the  acquittal  of  Mi- 
chael McCann.  W'e  have  been  led  to  grant  a 
retrial  upon  the  further  consideration  of  the 
case  as  to  one  question  only,  and  tiiat  Is  the 
Instruction  set  forth  given  by  tlie  court  to  the 
jury  upon  the  subject  of  self-defense,  wherein 
the  court  charged  the  Jury  that:  "To  justify 
the  taking  of  life  In  self-defense,  It  must  ap- 
pear from  the  evidence  tliat  the  defendant  or 
defendants  not  only  really  and  In  good  faith 
endeavored  to  decline  any  further  struggle, 
and  to  escape  from  their  assailant  before  tlie 
fatal  shot  was  fired,"  etc.  The  objectionable 
part  of  this  Instnictlon  Is  the  clause  wherein 
the  court  told  the  jury  that  It  was  incumbent 
upon  the  defendants  to  endeavor  to  escape 
from  the  deceased.  We  were  not  entirely  sat- 
isfied with  this  Instruction  upon  the  former 
liearlng.  It  must  be  conceded  that  the  mean- 
ing which  would  ordinarily  be  attached  to  the 
word  "escape."'  as  here  used,  would  be  to  "get 
away,"  to  "flee";  and  in  that  sense  we  were 
of  the  opinion  that  it  would  have  been  errone- 
ous. But  we  were  also  of  the  opinion  that  it 
had  not  been  excepted  to  upon  that  ground, 


and  that  from  what  did  appear  relating  to 
the  exception  taken  thereto,  and  of  Its  having 
been  followed  by  the  two  other  instructions 
set  forth,  mentioning  the  matter  of  withdraw- 
ing, etc.,  it  was  probable  that  it  was  not  un- 
derstood in  the  sense  that  the  defendants  were 
called  upon  to  run  away  when  the  deceased 
appeared  with  the  rifle.  Upon  further  con- 
sideration of  the  question,  a  majority  of  the 
court  have  come  to  the  conclusion,  in  consid- 
ering the  exceptions  which  were  taken  to  the 
instructions  requested  by  the  defendants,  and 
which  were  refused  by  the  court,  as  well  as 
the  exceptions  to  the  instructions  which  were 
given  upon  this  phase  of  the  case,  that  said  in- 
struction should  be  deemed  excepted  to  in 
the  particular  mentioned;  and,  as  the  Jury 
may  have  understood  therefrom  that  it  was 
incumbent  upon  the  defendants  to  flee  when 
Cicero  appeared  with  the  gun.  It  may  have 
been  prejudicial  to  them. 

We  desire  to  add  a  word  also  with  respect 
to  another  feature  of  the  case,  and  that  was 
the  request  for  axi  instruction  with  reference 
to  the  guilt  of  James  McCann.  We  can  see 
no  reason  why  more  particular  instructions 
should  not  have  been  given  iiixm  this  subject, 
as  re(|uosted,  although  we  found  no  eiTor  lo 
the  premises  considering  the  instructions  that 
were  given  thereon.  Where  instructions  re- 
quested are  iieitincnt  and  clear.  It  is  desira- 
ble that  they  should  be  given,  rather  than  to 
have  otliers  of  a  more  general  n.iture  substi- 
tuted by  tiie  court.  Reversed,  and  remanded 
for  a  new  trial. 

ANDERS  and  REAVIS,  JJ.,  concur. 


KIMBLE  7.  KIMBLE  et  al. 

(Supreme  Court  of  Wnshington.     M:>.v  6.  ISO".) 

Husband  asii   Wife— SerAiiATR   Haintrnakcb— 
CllMMrSITT    Propkktt. 

1.  A  wife,  who  without  cause  hiis  been  aban- 
donetl  b.T  her  husband,  who  possi'sscs  tlie  means 
to  contribute  to  her  supiKirt.  iiiny  injiintain  an 
action  for  maintenRnee,  uncnupled  with  or  in- 
dependent of  on  action  for  divorce. 

2.  An  abamloiicd  wife  who  has  supported  her- 
self, and  has  not  asked  her  husband  for  mainte- 
nance, for  2.5  years,  may  maintain  an  action  for 
maintenance  against  hiiu. 

3.  A  woman  liviug  in  adultery  with  a  husband, 
whore  she  knew  of  her  grantor's  marriage,  ac- 
quires no  interest  in  deeds  by  him  of  the  com- 
munity proijcrty. 

Appeal  from  superior  court,  Skagit  county; 
Henrj'  McBrlde,  Judge. 

Action  by  Rebecca  Kimble  against  David 
E.  Klnible  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal,    AflJrmed. 

Million  &  Houser,  for  appellants.  Sinclair 
&  Smith,  for  respondent. 

DUNB.\R.  J.  The  question  lying  at  the 
threshold  of  this  case  Is  a  jurisdictional  one, 
viz.:  Can  a  wife,  who  without  cause  has  been 
abandoned  by  her  husband,  who  possesses 
the  means  to  contribute  to  her  support,  main- 
tain an  action  for  maintenance,  uncoupled 
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ivlth  or  Independent  of  an  action  for  di- 
vorce? On  this  proposition  the  authorities 
are  conccdedly  conflletlnR.  In  some  states 
the  courts  refuse  to  entertain  Jurisdiction  of 
such  a  ease,  on  the  ground  that  alimony  was 
at  the  common  law  only  an  incident  to  a  di- 
vorce proceeding,  and  that  an  Independent 
right  thereto  was  not  acknowledged,  and  that 
the  right,  if  It  exists  at  all,  Is  a  creature  of 
iitatute,  and  the  statute,  which  provides,  as 
does  our  statute,  for  a  decree  for  alimony  as 
flneillai-y  only  to  the  divorce  proceeding, 
must  be  construed  as  excluding  the  idea  of 
an  Independent  maintenance,  on  the  theory 
expressed  In  the  maxim  that  the  expression 
of  one  excludes  the  others.  Such  view  is 
held  by  the  courts  of  Arkansas,  Tx>ul8iana, 
Massachusetts,  Michigan,  Missouri,  New 
Hampshire,  New  York,  Pennsylvania,  and 
Wisconsin.  Other  courts  have  taken  the 
view  that  courts  of  equity,  exercising  their 
plenary  powers,  would  grant  alimony,  as  an 
Independent  remedy,  In  a  case  where  divorce 
was  not  sought.  Decisions  to  this  effect  have 
been  made  In  Alabama,  Georgia,  Iowa,  Kan- 
sas, Kentucky,  Maryland,  Mississippi,  New 
Jersey,  Ohio,  South  Carolina,  Texas,  Virgin- 
ia, California,  and  West  Virginia.  In  still 
other  states  the  right  has  been  maintained, 
but  by  statutes  providing  for  an  independent 
action:  and  in  such  cases  the  adjudications 
are.  of  course,  without  value  In  determining 
the  weight  of  authority  on  the  general  prop- 
osition Involved.  Mr.  Bishop,  in  ills  excellent 
work  on  Marriage,  Divorce,  and  Separation 
(■.-•ection  VMKi),  indulges  in  the  following  caus- 
tic criticism  of  the  conrts  which  have  assum- 
e<l  Jurisdiction  of  the  Independent  action: 
'•In  spite  of  the  fact  that  the  law  consists  of 
reason,  and  that  reason  Is  constantly  detect- 
ing and  pointing  out  Judicial  blunders,  by 
means  whereof  cases  wrongly  decided  and 
false  dm-trlnes  are  overruled,  it  is  no  novel 
thing  for  a  l>ench  of  Judges  to  accept  some 
thoughtless  utterance  of  a  predecessor  as 
though  it  were  reason,  and  decide  cases  upon 
It.  withont  a  particle  of  examination  to  see 
whether  it  is  Just  or  false.  Indeed,  through 
this  sort  of  abnegation  of  the  office  of  think- 
ing, our  law  has  been  made  to  linger,  and  it 
now  remains,  in  the  shadows  of  the  Dark 
Ages,  instead  of  walking  onward  with  the 
other  sciences  towards  the  light  of  a  better 
future."  In  spite  of  this  criticism,  however, 
we  are  inclined  to  think  that  the  better  rea- 
soning Is  advanced  by  the  courts  criticised; 
and,  as  this  is  a  question  of  conflict  of  au- 
thority, we  feel  Justified  in  deciding  In  ac- 
i-ordance  with  the  principles  of  equity  and 
reason  as  they  appeal  to  us.  It  might  be 
that  a  blind  adherence  to  the  letter  of  the 
old  English  decisions  would  prevent  the  ex- 
ercise of  Jurisdiction,  although  the  English 
tieclsions  themselves  are  conflicting,  and  dif- 
ferent views  are  expressed  by  eminent  Eng- 
lish Jurists  on  this  question.  In  England 
there  was  a  division  of  responsibility  and 
Jurisdiction  In  divorce  and  alimony  cases, 


which  Is  now,  under  our  system  of  Jurispru- 
dence, consolidated  and  exercised  In  a  sim- 
ple manner  by  the  courts  of  equity.  For  in- 
stance. In  England  the  spiritual  or  ecclesias- 
tical courts  had  Jurisdiction  to  grant  di- 
vorces, but  where  such  divorces  had  been  de- 
creed by  the  ecclesiastical  courts,  either  a 
mensa  et  thoro  or  a  vinculo  matrimonii,  the 
courts  of  chancery  exercised  the  Jurisdiction 
of  granting  alimony;  and  the  history  of  liti- 
gation on  this  subject  cannot  be  read  with- 
out forcing  the  conclusion  that  the  courts 
were  constantly  seeking  pretexts  to  grant 
separate  maintenance.  For  instance,  if  an 
agreement  for  maintenance  had  been  entered 
into,  the  courts  would  compel  the  perform- 
ance of  the  agreement  on  the  part  of  the 
husband,  where  he  refused  to  carry  out  his 
contract  The  old  writ  of  suppllcavit  was 
resorted  to.  This  proceeding  was  prosecuted 
by  the  wife  whose  treatment  by  her  husband 
made  it  dangerous  for  her  to  live  with  him. 
Upon  this  fact  appearing,  the  court  would 
award  her  a  right  to  live  separate,  and  com- 
pel the  husband  to  furnish  her  with  a  sepa- 
rate maintenance.  If  it  were  necessary  to 
find  authority  at  the  common  law  for  assum- 
ing Jurisdiction  in  a  case  of  this  kind,  it  can 
be  found  in  the  execution  of  this  writ;  for, 
whatever  technical  term  might  be  applied  to 
the  writ,  the  effect  was  to  grant  a  separate 
maintenance  to  a  wife  who  could  not  live  with 
her  husband.  It  is  true  that  In  this  instance 
she  could  not  live  with  her  husband  because 
his  conduct  endangered  the  safety  of  her 
person.  The  particular  reason,  however,  that 
necessitated  the  separate  domicile.  Is  not  Im- 
portant. The  practical  and  controlling  fact 
was  that  she  could  not  live  with  him.  This 
fact  is  just  as  controlling  when  she  Is  pre- 
vented from  living  with  him  by  the  hus- 
band's abandonment  of  her  and  his  refusal 
to  live  with  her.  The  practical  effect  on  the 
wife  Is  exactly  the  same,  her  necessities  are 
the  same,  and  it  seems  to  us  that  no  reason- 
able distinction  can  be  drawn  in  the  applica- 
tion of  the  remedy.  Another  expediency 
which  was  adopted  by  the  courts  was  to 
concede  to  the  abandoned  wife  the  right  to 
use  the  credit  of  her  husband.  She  was  rele- 
gated to  this  Indirect,  unsatisfactory,  and,  in 
many  Instances,  inadequate,  remedy.  She 
was  allowed  to  purchase  necessaries  of  trad- 
ers, who  In  turn  could  maintain  an  action 
against  the  husband  for  their  value.  So  that 
the  question  of  separate  maintenance  was, 
after  all,  litigated,  burdened,  and  complicat- 
ed with  the  rights  of  third  parties.  Involving 
questions  of  collusion,  and  other  vexatious 
questions  which  must  necessarily  arise  In  a 
case  of  this  kind,  to  say  nothing  of  the  im- 
probability of  the  wife's  being  able  to  pur- 
chase on  the  credit  of  a  husband  who  had 
abandoned  her.  The  ordinary  merchant 
would  hesitate  to  dispose  of  his  goods  with 
the  chance  of  making  his  collections,  if  made 
at  all,  through  the  agency  of  a  delayed  and 
expensive  litigation.     It  would  seem  to  b» 
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much  more  In  consonance  with  a  straightfor- 
ward policy  to  settle  the  question  of  main 
tenance  by  direct  suit  between  the  parties 
interested,  and  where  all  the  rights  Involved 
could  be  settled  in  one  action,  than  to  adopt 
a  circuitous  and  Indirect  method  of  reaching 
the  same  result,  and  a  method  which  w;ouId 
be  liable  at  least  to  involve  a  multiplicity  of 
vexatious  suits.  It  Is  conceded  that  the  hus- 
band Is  morally  and  legally  obligated  to 
uinintain  his  wife.  If  this  Is  a  duty  which  is 
imposed  upon  the  husband  by  law,  it  be- 
<'omes  the  right  of  the  wife  to  receive  the 
benefits  flowing  from  the  performance  of  the 
duty,  and  she  suffers  a  wrong  when  that 
duty  is  not  performed.  And,  If  it  Is  true 
that  equity  provides  a  remedy  for  all  wrongs, 
a  court  of  equity  ought  not  to  m&ke  the  an- 
nouncement that  it  would  compel  an  aban- 
doned wife,  who  is  without  fault,  to  seek  a 
divorce  from  her  husband  before  she  can 
enforce  the  performance  of  a  duty  which  the 
law  Imposes  upon  her  husbnud,  and  obtain 
a  right  which  the  law  guaranties  to  her,  viz. 
the  right  to  live.  Nor  do  we  thinlc  the  best 
Interests  of  society  would  be  subserved  by 
such  a  construction.  It  would  encourage  ap- 
plications for  divorce,  and  necessarily  In- 
crease tliem.  Again,  It  would  be  a  lever  In 
the  hands  of  husbands  who  abandon  their 
wives  without  cause,  who  desire  to  be  re- 
leased from  the  bonds  of  matrimony,  but  are 
unable  to  procure  a  decree,  to  compel  their 
wives  to  seek  a  divorce,  the  benefits  of  which 
wonld  accrue  to  them.  In  addition  to  this, 
there  Is  a  question  of  conscience  Involved. 
Many  women  will  be  found  who  are  consci- 
entiously opposed  to  divorces.  The  members 
of  religious  societies  which  embrace  great 
numbers  of  our  citizens  are  opposed  on  re- 
ligious and  conscientious  principles  to  di- 
vorces. And  when  we  enter  the  domain  of 
the  affections,  strange  as  It  may  seem,  we 
find  that  affection  frequently  survives  neg- 
lect, brutal  treatment,  and  abandonment. 
In  such  a  case  the  wife  does  not  desire  a  di- 
vorce from  her  husband.  That  Is  the  one 
thing  she  shrinks  from.  She  believes  that 
the  alienation  of  the  affections  of  her  hus- 
band Is  temporary,  and  hopes  In  time  to  win 
him  back  to  a  resumption  of  the  marriage  re- 
lations. But  In  the  meantime  she  must  live. 
Whatever  may  have  been  the  dlflicultles  in 
the  way  of  the  English  courts  in  respect  to 
this  kind  of  an  action,  by  reason  of  the  legal 
existence  of  the  wife  being  merged  In  the  hun- 
band,  those  dlfiiculties  do  not  exist  in  this 
state,  where  the  wife  Is  by  law  especially 
emancipated  from  the  control  of  her  hus- 
band, where  she  is  allowed  to  sue  and  be 
sued,  and  where  her  legal  existence  is  as  dis- 
tinct and  potent  as  that  of  her  husband,  and 
especially  where  her  interests  in  community 
property  are  equal  to  his.  Nor  do  we  think 
there  is  any  force  in  the  contention  that  the 
statute  has  excluded  the  idea  of  a  suit  for 
separate  maintenance  because  It  has  provid- 
ed for  temporary  and  permanent  alimony  in 


connection  with  divorce  proceedings.  The 
statute,  which  simply  seeks  to  control  ali- 
mony in  a  divorce  proceeding,  docs  not,  in 
our  Judgment,  imply  that  maintenance  can- 
not be  decreed  in  any  other  case. 

As  to  the  merits  of  the  case,  the  court, 
among  others,  makes  the  following  findings, 
to  wit:  "(1)  That  on  the  23th  day  of  De- 
cember, 1847,  in  Scotland  county,  in  the  state 
of  Missouri,  the  pLdntiff,  Rebecca  Kimble, 
and  the  defendant  David  E.  Kimble  inter- 
married, and  ever  since  have  been  and  now 
are  husband  and  wife;  that  from  said  25tb 
day  of  De<'ember,  1847,  up  to  about  the  month 
of  June,  1803,  they  lived  continuously  togeth- 
er, except  as  follows,  as  such  htisband  and 
wife,  in  the  states  of  Missouri  an.l  Iowa:  that 
while  so  living  together  as  hu.«band  and  wife 
there  were  bom  to  them  seven  children;  fimt 
about  the  year  1801  the  defendant  D.  E. 
Kimble,  without  just  cause,  and  witbiut  the 
consent  and  against  tbe  will  of  this  i.iaintiff. 
*  *  *  deserted  and  abandoned  thl.s  plain- 
tiff and  thoir  fwid  family,  and  joined  the  de- 
fendant Minerva  Kimble  In  the  state  of  Il'.i- 
nois;  that  subsequent  thereto  tills  plaintiff 
pursued  said  D.  E.  Kimble,  and  discovered 
said  D.  E.  Kimble  and  Minerva  Kimble  liv- 
ing together  in  open  adultery  at  or  uciir  the 
town  of  Quincy,  in  .said  state;  that  thereupon 
siild  D.  E.  Kimble,  upon  the  entreaty  of  this 
plaintiff,  returned  to  the  state  of  Missotui, 
and  thereafter  lived  with  this  plaintiff  as  her 
husband,  and  father  of  his  children,  up  to 
and  until  the  year  1863,  when  said  D.  E. 
Kimble,  this  plaintiff,  and  their  said  family 
removed  to  the  state  of  Iowa;  that  about  the 
month  of  June,  18(i3.  in  the  state  of  Iowa,  the 
defendant  D.  E.  Kimble,  against  the  will  and 
without  the  consent  of  the  plaintiff,  and  with- 
out just  cause,  deserted  and  abandoned  bis 
said  wife  and  family,  leaving  them  destitute 
and  dependent  on  the  charity  of  others;  that 
after  said  desertion  was  committed  he  joined 
defendant  Minerva  Kimble,  who  at  all  times 
herein  mentioned  well  knew  that  the  defend- 
ant D.  E.  Kimble  and  the  plaintiff  were  and 
are  husband  and  wife.  (2)  That  ever  since 
said  desertion,  and  now,  the  defendant  has 
wholly  failed,  neglected,  and  refused  to  con- 
tribute anytliing  to  the  supiwrt  of  said  wife 
and  family,  but  said  family  at  all  times  there- 
after were  educated,  supported,  and  maintain- 
ed by  tbe  sole  labor  and  effort  of  said  plain- 
tiff. (3)  That  the  plaintiff  is  a  weak  and  in- 
firm woman  of  seventy  years  of  age,  and  for 
the  past  fifteen  years  has  been  physically  In- 
competent to  provide  for  her  own  suiiport, 
but  has  been  living  on  the  charity  of  chihlreu 
and  friends,  *  •  *  and  said  David  B. 
Kimble  stlU  neglects  and  refuses  to  contrib- 
ute anything  whatever  to  her  support.  (4) 
That  by  reason  of  her  poverty  said  plaintiff 
has  at  all  times  herein  mentioned  been  de- 
prived of  any  and  all  means  of  transportation 
to  this  state  for  the  purpose  of  enforcing  her 
rights  herein,  and  never  at  any  time  herein 
mentioned  has  sh«  been  enabled  to  procure. 
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means  to  pay  her  expenses  In  coming  to  said 
state  of  Washington."  The  court.  In  sub- 
stance, further  finds  that  David  Kimble,  In 
<.-ompany  with  Mlneira  Kimble,  came  from 
the  state  of  Illinois,  and  settled  In  the  county 
of  Skagit,  In  the  state  of  Washington,  where 
they  have  been  since,  and  now  are,  living  to- 
gether, claiming  to  be  husband  and  wife. 
Finds  that  the  defendant  David  Kimble  has 
acquired  the  lands  in  controversy,  and  that  he 
has  deeded  the  same  to  Minerva  Kimble,  and 
that  he  did  the  same  for  the  purpose  of  cheat- 
ing the  plaintiff,  and  that  Minerva  Kimble 
at  the  time  of  the  transfer  of  said  real  estate 
knew  that  the  defendant  David  Kimble  had 
no  right  to  convey  the  same.  The  eighteenth 
finding  of  fact  Is  as  follows:  "That  atwut  the 
year  1876  this  plaintiff  was  Informed  that  de- 
fendant D.  E.  Kimble,  her  said  husband,  and 
the  defendant  Minerva  Kimble  were  together 
in  the  state  of  Washington,  and  until  the 
11th  day  of  May,  1893,  plaintiff  has  not  taken 
steps  to  assert  her  claims  as  wife  of  D.  B. 
Kimble  in  the  state  of  Washington.  But  the 
court  finds  ttiat  at  no  time  herein  mentioned, 
until  the  trial  ctf  this  case,  has  plaintiff  been 
possessed  of  the  means  wherewith  to  procure 
transportation  to  this  state  for  the  purpose  of 
asserting  her  said  claim,  or  for  any  other 
purpose  whatever;  that  she  was  during  all  of 
said  time  unable  to  do  so  by  reason  of  her 
poverty,  living  during  all  of  said  times  de- 
pendent on  the  charity  of  friends  for  her  sup- 
iwrt."  The  court,  as  conclusions  of  law,  finds 
that  the  plaintiff  and  D.  E.  Kimble  have  been 
since  the  25th  day  of  December,  1847,  and 
now  are,  husband  and  wife;  that  the  lands 
acquired  are  the  property  of  the  cwnmunlty 
consiinting  of  defendant  D.  B.  Kimble  and  the 
plaintiff;  that  all  deeds,  conveyances,  and 
instruments  purporting  to  convey  any  of  said 
lands  to  the  defendant  Minerva  Kimble  by 
iiald  D.  Bl.  Kimble  are  without  consideration, 
fraudulent,  and  void,  and  should  be  so  de- 
clared; that  the  said  defendant  D.  B.  Kim- 
ble bad  no  right  or  authority  to  convey  the 
same:  that  the  plaintiff  is  entitled  to  main- 
tenance and  support  from  her  said  husband, 
and  that  $180  per  year,  as  long  as  she  lives, 
tdiould  be  decreed  to  her,  as  such  reasonable 
sum,  tot  her  support  and  maintenance;  that 
in  order  to  maintain  this  action  it  was  neces- 
»ary  for  her  to  employ  counsel;  the  court 
finds  $160  as  a  reasonable  attorney's  fee  to 
be  allowed  her  for  the  purposes  herelnafore- 
sald.  The  Judgment  follows  in  accordance 
with  the  findings.  The  findings  of  fact  are 
fully  Justified  by  the  testimony,  and,  we  think, 
Hustaiu  the  conclusions  reached  by  the  court. 
The  separate  answers  of  the  two  defendants 
David  Kimble  and  Minerva  Kimble  raise  sub- 
stantially the  same  Issues.  There  is  no  prin- 
ciple of  estoppel  which  can  be  applied  to  this 
case.  So  far  as  the  question  of  maintenance 
is  concerned,  the  action  is  based  on  the  re- 
sponslblllt}-  of  the  husband  growing  out  of  the 
marriage  relation.  We  thluk  the  nun-iage  be- 
tween the  plaintiff  and  defendant  David  Kim- 


ble was  suflSclently  proven,  and  the  marriage 
relation,  once  established,  continues  imtil  it 
Is  dissolved  either  by  death  or  decree  of  a 
competent  judicial  tribunal.  The  wife  being 
faultless  at  the  time  of  the  abandonment,  any 
indiscretions  which  she  may  have  been  guilty 
of  afterwards  will  not  relieve  the  husband  of 
this  responsibility;  and  he  certainly  cannot 
seize  upon  the  fact  that  she  has  not  asked 
him  for  a  maintenance  for  a  quarter  of  a 
century,  diuring  which  time  she  has,  unaided 
by  him,  supported  herself  and  children,  as  a 
pretext  for  avoiding  his  respon.slbllitles  in  the 
future.  The  com:t  might  well  have  stopped 
with  the  proof  of  marriage  and  abandon- 
ment, without  considering  any  circumstances 
which  intervened  between  the  time  of  the 
abandonment  and  the  bringing  of  this  action. 
Nor  do  we  think,  on  the  other  proposition, 
viz.  the  right  to  have  the  deeds  set  aside,  that, 
under  the  circumstances  of  this  case,  there  is 
any  room  for  the  application  of  the  doctrine 
of  estoppel,  laches,  or  stale  demands;  nor  has 
the  statute  of  limitations  run,  even  had  it 
been  properly  pleaded.  Marriage  has  been 
proven,  and,  never  having  been  annulled,  the 
property  aociunulated  was  community  prop- 
ert}',  and  the  community  was  the  plaintiff  and 
defendant  David  Kimble.  David  could  not 
belong  to  two  communities,— one  composed  of 
himself  and  Rebecca,  and  the  other  composed 
of  himself  and  Minerva.  Our  community 
property  laws  are  not  so  promiscuous  as  this. 
Of  course,  any  relations  which  he  entered  in- 
to with  Minerva  are  absolutely  illegal.  Mi- 
nerva cannot  invoke  the  doctrine  of  estoppel, 
for  the  evidence  shows  that  she  was  aware  of 
the  marriage  relations  existing  between  Da- 
vid and  Rebecca,  notwithstanding  her  as- 
sertion that  she  had  been  informed  by  coun- 
sel that  no  such  relations  existed.  The  deeds 
from  David  to  Minerva,  being  deeds  to  com- 
munity real  estate,  were  illegal  unflpr  the 
statute,  being  conveyances  of  the  husband 
not  Joined  in  by  the  wife.  The  testimony 
shows,  in  addition  thereto,  that  the  convey- 
ances wei-e  fraudulent,  being  made  for  the 
purpose  of  transfenlng  the  community  prop- 
erty from  the  true  wife  to  the  pretended  one; 
and  defendant  Minerva  being  a  party  to  the 
fraud,  and  the  court  finding  in  accordance 
with  the  testimony  that  the  wife  prosiecuted 
her  action  to  set  aside  these  deeds  as  soon  as 
she  could  after  she  had  knowledge  of  the 
conveyances,  we  think  the  court  properl.y 
overruled  the  defendants'  demurrers  on  all 
the  points  urged.  If  defendant  Minerva  Kim- 
ble has  any  claims  against  the  community  for 
advances  made  to  it,  such  claims  can  be  deter- 
mined in  a  proper  case,  but  they  are  not  prop- 
er subjects  of  investigation  in  this  case.  The 
allowance  of  $180  per  year,  under  the  cir- 
cumstances of  this  case,  we  think  an  exceed- 
ingly modest  one,  and  the  attorney's  fee  is 
reasonable.  The  Judgment  will  in  all  things 
be  affirmed. 

ANDBBS  and  REAVIS,  JJ.,  concur. 
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BISBEE  ▼.  CAREY  et  al. 
(Supreme  Court  o(  Washiiigtou.    June  22,  1807.) 

MURTOAOBS — FOKECI.OSUBE  — PaKTIBS— ESTOPPEI, 

BT  Deed. 

1.  In  foreclosure  of  a  purrfuise-money  mort- 
gii^e,  a  prior  ju(1$;ment  creditor  of  tlie  mortgafror, 
which  bonght  the  Innd  nt  execution  ealc  under 
its  judgment,  and  cinims  its  title  ia  panimount, 
is  a  proper  party  defendant. 

2.  A  purchn.se-mone.v  mortRage  recited  that  the 
mortS'iKors  -wore  iiidcOiied  to  the  mortgagee  in 
the  sum  specified,  "being  for  a  loan  thereof, 
made  by"  the  mortgagee.  In  foreclosure  it  ap- 
peared that  a  bank  nurchased  the  laud  on  a 
judgment  rendered  prior  to  such  mort>rafro  against 
the  mortgagors,  and  its  cashier  teatifi('<i  that  he 
relied  on  the  facts  shown  in  the  record  In  pur- 
chasing the  land;  but  on  cross-examiuation  he 
said  he  never  saw  the  record,  and  only  saw  an 
abstract  of  title  sent  him  by  his  attorneys.  He 
ilid  not  testify  that  the  abstract  contained  such 
recital.  'Hcltl,  that  the  mortgagee  was  not  es- 
topped by  the  recital  from  claiming  that  his 
mortgage  was  given  for  purchase  money. 

Appeal  from  superior  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  Robert  E.  BIsbee  af^alnst  George 
W.  Carey  and  Lucy  M.  Carey,  his  wife,  C.  J. 
Brown  &  Co.  (a  corporation),  and  the  First 
National  Bank  of  North  Yakima,  to  foreclose 
a  mortgage.  From  a  decree  In  favor  of  plain- 
tiff, the  defendant  bank  appeals.     Affirmed. 

Crow  &  WilUauis,  for  appellant.  Dauson 
&  Huneke,  for  respondent. 

DUNBAR,  J.  This  action  was  Instituted 
by  the  plaintiff  and  respondent,  BLsbee,  against 
defendants  George  W.  Carey,  I^ucy  M.  Carey, 
C.  J.  Brown  &  Co.  (a  cotporatlonl,  and  the 
First  National  Bank  of  North  Yakima,  api)el- 
lant,  to  foreclose  a  mortgage  deed  on  real  es- 
tate. The  complaint  is  the  ordinary  one  in 
foreclosure,  and,  among  other  things,  avers 
that  on  July  22,  18!»2,  the  respondent  owned 
the  real  estate  in  the  mortgage  deed  describ- 
ed, and  on  said  date  sold  and  conveyed  the 
same  by  warranty  deed  to  the  said  George 
W.  Carey  for  $l,20ti;  that  said  deed  was  de- 
livered August  10,  1892;  that  at  the  time  of 
the  delivery,  and  as  a  part  of  the  same  trans- 
action, Carey  and  wife  executed  and  deliv- 
ered to  the  plaintiff  the  bond  and  mortgage 
deed  upon  which  this  action  is  based,  to  se- 
cure the  payment  of  said  $1,200,  l)elng  pur- 
chase money.  The  allegation  In  regard  to  the 
appellant  is  that  It  has  some  claim,  lien,  or  in- 
terest in  or  to  the  real  estate  subsequent  and 
subject  to  the  plaintiff's  lien.  The  answer  of 
the  appellant  Is  comprised  of  certain  denials 
of  the  allegations  in  said  complaint,  and  al- 
leges affirmatively  that  the  appellant  on  June 
20,  1801,  obtained  In  the  superior  court  of  Ya- 
kima county  a  Judgment  against  the  said  de- 
fendant George  W.  Carey,  and  that  a  tran- 
script of  said  Judgment  was  on  the  28th  day  of 
May,  1892,  filed  for  record  in  the  office  of  the 
t»unty  auditor  of  Spokane  coimty.  Wash.,  and 
was  duly  recorded;  that  respondent  convey- 
ed and  delivered  to  the  defendant  Carey,  by 
warranty  deed,  the  real  estate  in  dispute,  on 


July  28,  1892;  that  on  July  8,  1895,  appellant 
caused  an  execution  to  issue  out  of  the  su- 
perior court  of  the  state  of  Washington  for 
Yakima  county  to  the  sheriff  of  Spokane  coun- 
ty, and  that  under  said  execution  said  real 
estate  was  sold  to  the  appellant  on  the  13th 
day  of  August,  1895,  for  $1,400,  and  that  said 
sale  was  afterwards  duly  confirmed;  that  ap- 
pellant, in  purchasing  said  property,  relied 
upon  the  records  of  Spokane  county.  Wash., 
which  showed  the  Judgment  to  be  a  first  lien 
on  said  real  estate,  and  also  relied  upon  cer- 
tain recitals  and  covenants  contained  in  plain- 
tiff's pretended  mortgage,  the  covenants  being 
as  follows:  "Said  parties  of  the  first  part  are 
Justly  Indebted  to  the  party  of  the  second 
part  in  the  principal  sum  of  $1,200,  lawful 
money  of  the  United  States  of  America,  being: 
for  a  loan  thereof  maue  by  said  party  of  the 
second  part  to  said  parties  of  the  first  part." 
Appellant's  answer  also  alleged  that  the  ap- 
pellant's claim  and  title  in  and  to  said  real 
estate  was  adverse  and  paramount  to  re- 
siwndcnt's  mortgage,  asserted  that  this  was 
not  a  proper  action  in  which  to  litigate  said 
title,  and  that  the  appellant  was  not  a  prop- 
er party  thereto,  and  moved  the  court  to  dis- 
miss it  from  this  action  for  that  reason.  This 
motion  was  denied.  All  of  the  defendants 
except  the  api>cllant  failed  to  appear  in  the 
action,  and  were  defaulted. 

The  material  findings  of  the  court  were,  in 
sul)stance,  that  the  appellant  was  the  owner 
In  fee  simple  of  the  lots  In  controversy  on  the 
22d  day  of  July,  1892,  and  on  said  day  execut- 
ed a  warranty  deed  conveying  said  described 
real  estate  to  defendant  George  W.  Carey  for 
and  in  consideration  of  the  sum  of  $1,200, 
which  said  deed  was  delivered  to  Carey  on  the 
10th  day  of  August.  1892;  tliat  at  the  tbne 
of  delivering  said  deed,  and  as  a  part  of  the 
transaction  thereof,  and  as  evidence  of  the 
purchase  money  therefor,  said  defendants 
George  W.  Carey  and  Lucy  M.  Carey  on 
said  August  10,  1892,  executed  and  delivered 
to  plaintiff  the  mortgage  in  question;  that 
the  said  deed  and  mortgage  were  duly  record- 
ed on  the  10th  day  of  August,  1892,  in  the 
auditor's  office  of  Spokane  county. 

To  these  findings  of  fact  the  appellant  made 
and  filed  written  exceptions.  The  testimony 
in  tills  case  is  brief,  and  we  have  examined 
it  with  care,  and  from  such  examination  are 
convinced  that  the  findings  of  the  court  were 
fully  Justified,  and  such  conclusion  decides  ad- 
versely to  the  appellant's  interest  the  most 
of  his  assignments;  the  first  assignment  being 
that  the  court  erred  in  not  dismissing  the  ac- 
tion for  the  reason  that  the  appellant's  claim 
was  an  adverse  and  paramount  title,  and 
could  not  be  litigated  In  this  foreclosure  suit. 
We  think,  under  the  findings  of  the  court  In 
this  case,  that  the  execution  of  the  deed  and 
of  the  mortgage  was  contemponincons,  and 
that,  under  all  the  authorities  the  defendant 
was  a  proper  party  to  this  action.  2  Jones, 
Mortg.  (4th  Ed.)  f  13ft4;  California  Safe-De- 
posit &  Trust  Co.  T.  Cheney  Electric  Light, 


Digitized  by  VjUDVltr 


Wash.) 


STATE  V.  McCAULEY. 


221 


Telephone  &  Power  Co.,  12  Wash.  138,  40 
Pac.  732;  lUTestment  Co.  v.  Gilbert,  13  Wash. 
684,  43  Pac.  941,  and  45  Pac.  43. 

The  only  real  question  In  this  case  is  wheth- 
er the  respondent  was  estopped  hy  the  recital 
in  the  mortgage  that  the  $1,200  was  a  loan 
made  by  the  said  party  of  the  second  part  to 
the  sold  parties  of  the  first  part.  It  may  be 
conceded  under  the  authorities  that  the  par- 
ties are  bound  by  recitals  in  deeds,  but  with 
this  qualification;  that  the  party  pleading  the 
recital  must  show  that  he  acted  upon  the 
strength  and  faith  of  such  recital  to  his  detri- 
ment; and  it  is  well  settled  that  the  represen- 
tation of  the  party  to  be  estopped  must  have 
lieen  really  acted  upon,  othei'wlse  no  estopiiel 
arises.  Bigelow,  Estop.  (.")th  Kd.)  pp.  50(5,  570; 
7  Am.  &  Eng.  Enc.  Law  (1st  Ed.)  p.  17,  and 
cases  cited;  Ketchiun  v.  Duncan,  t)C  U.  S.  668. 
So  the  particidar  question  here  is,  does  the  tes- 
timony show  that  the  appellant  relied  upon 
tlte  recitals  of  this  deed  in  making  purchase 
of  these  lots?  It  is  alleged  in  appellant's 
answer  that  he  did  so  rely,  but  the  testimony, 
it  seems  to  us,  utterly  fails  to  show  any  such 
reliance.  Mr.  Steinweg.  the  cashier  of  the 
l)anl{,  who  testified  that  he  acted  for  the  bank 
in  the  matter  all  the  way  through,  it  is  true, 
testified  in  general  terms,  in  his  dh°ect  exam- 
ination, that  he  relied  upon  the  facts  shown 
in  the  record  in  making  the  purcliase  of  the 
property,  but  on  cross-examination  testified 
tliat  he  never  had  seen  the  record,  but  only 
an  abstract  of  the  title,  which  had  been  sent 
to  him  by  his  attorneys.  It  is  not  probable, 
nor  did  Mr.  Steinweg  testify,  that  the  abstract 
contahied  the  recital  which  is  ui|;ed  here  as 
an  estoppel.  In  the  absence  of  any  testimony 
to  the  effect  that  the  respondent  acted  upon 
this  recital  In  the  purchase  of  the  land,  we  do 
not  think  there  was  any  authority  tliat  would 
estop  the  respondent  from  showing  the  facts 
in  the  case.  We  are  unable  to  discover  any 
error  In  this  cause,  and  It  will  therefore  be 
affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  GORDON, 
and  REAVIS,  33.,  concur. 


STATE  V.  McCAULEY.  1 

(Supreme  Court  of  Washington.    May  21,  1897.) 

FoBLic  Officers— Proseciitios—Phopit   Out  of 
Public  Fushs— Si.-fi'iciencv  of  Evidbncb 

—  SeCOMJAKV    EVIOENCE. 

1.  On  a  prosecution  for  making  a  profit  out  of 
public  funds,  it  appt^iiml  that  (iefcuclant'a  per- 
sonal acponnt  witli  a  bank  was.  from  time  to 
time,  under  the  direction  of  tlio  cashier,  creditwl 
with  sums  which  approximated  an  amount  cqnir- 
aient  to  interest  at  5  per  cent,  on  tiip  average 
daily  balance  of  his  account  as  city  treasurer; 
that  the  cnghier  would  enter  on  deposit  slips  what 
purported  to  be  a  deposit  of  funds  to  defendant's 
personal  account,  and  at  the  same  time  would 
make  out  a  debit  slip  rtiar,dng  the  expense  ac- 
count of  the  bank  with  the  sums  so  credited, 
which  were  also  entered  to  defendant's  credit  in 
his  individual  pass  book;   that  these  transactions 


1  Rehearing  pending. 


were  known  to  defendant,  who  drew  checlts 
arainst  such  credits.  Held  snffleient  to  warrant 
a  finding  that  defendant  appropriated  the  interest 
on  the  city's  funds. 

2.  It  appc>arin^  that  defendant's  pass  liook  was 
balanced  from  tmie  to  time  with  the  bank  books, 
and  found  to  agree  therewith,  and  that  such 
book  was  thereafter  returned  to  defendant,  to- 
gether with  tiie  checks  drawn  by  him,  it  was 
proper  to  admit  the  bank  books  containing  char- 
ges against  defendant  on  account  of  checks  and 
tiie  testimony  of  tiie  teller  and  bookkeeper  in  ref- 
erence t»  tile  payment  of  such  checks,  though  the 
checks  themselves  were  not  produced. 

3.  Secondaiy  evidence  in  n  eviininai  case  may 
l>e  admitted  in  case  tiic  original  evidence  is  in 
possession  of  defendant,  without  giving  him 
notice  to  produce. 

Appeal  from  superior  court.  Pierce  county. 

James  W.  McCaulcy  was  convicted  of  mak- 
ing a  profit  out  of  public  funds,  and  ^peals. 
.\fflrmed. 

Taylor,  Dennis  &  Luse  and  Johnson  Nick- 
ens,   for  appelUint.      A.   R.   Titlow,   for  the 

State. 


GORDON,  J.  Appellant  appeals  from  a 
judgment  of  the  superior  court  of  Pierce  coun- 
ty adjudging  him  guilty  of  the  crime  of  un- 
lawfully tising  public  money  In  order  to  make 
a  profit  out  of  the  same.  The  appellant  was 
treasurer  of  the  city  of  Tacoma,  and,  as  such, 
came  into  possession  of  large  sums  of  money. 
The  Information  charges  him  with  receiving 
and  accepting  Interest  upon  a  deposit  of  the 
city's  money  made  by  him  In  the  Coltimbla 
National  Bank  of  Tacoma.  Tlie  Information 
is  similar  to  the  one  considered  by  this  court 
in  State  v.  Boggs,  47  Pac.  417,  and,  upon  the 
authority  of  that  case,  we  hold  that  the  de- 
murrer which  was  entered  below  was  prop- 
erly overruled. 

Numerous  errors  are  assigned  by  appellant, 
and  from  bis  brief  we  quote  the  foUowing: 
"This  case  Is  almost  identical  with  the  case  of 
the  State  against  George  W.  Boggs,  which  has 
already  been  argued  and  decided  In  this  court, 
and  the  assignment  of  errors  Is  substantially 
the  same."  We  are  satisfied  with  the  deci- 
sion reached  In  that  case,  and  deem  it  unneces- 
sary and  unprofitable  to  review  it  at  this  time. 
The  onl.v  question  argued  In  the  brief  In  the 
present  case  is  the  suffleieney  of  the  evidence 
to  sustain  a  conviction.  The  Information  al- 
leges that  the  offense  was  committed  "on  or 
about  the  loth  day  of  Jime,  189.5,  and  between 
the  1st  day  of  May,  1895,  and  the  1st  of  Au- 
gust, 1895."  The  proof  shows  that,  in  addi- 
tion to  his  account  with  said  bank  as  city 
treasurer,  the  appellant  also  had  a  personal 
accoimt  with  the  bank,  and  that  from  time  to 
time  his  personal  account  was,  under  the  di- 
rection of  the  cashier,  credited  with  different 
sums,  which  sums  approximated  in  amount  a 
sum  equivalent  to  interest  at  5  per  cent,  per 
annum  on  the  average  daily  balance  of  his  ac- 
count as  treasurer.  It  appears  from  the  evi- 
dence that  the  cashier  from  time  to  time  would 
enter  upon  deposit  slips,  such  as  are  commonly 
used  by  bankers,  what  purported  to  be  a  de- 
posit of  funds  by  appellant  to  his  personal  ac- 
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count,  and  at  the  same  time  would  make  out 
a  debit  slip  charging  the  expense  or  profit  and 
loss  account  of  the  banli  with  the  amount  so 
credited  to  the  personal  account  of  the  ap- 
pellant. These  credit  and  debit  slips  were, 
with  a  single  exception,  all  made  out  by  the 
cashier  In  his  own  handwriting.  In  one  in- 
stance, however,  the  slips  were  made  by  And- 
rus,  Ibe  teller  of  the  bank,  und^-  the  express 
direction  of  the  cashier,  so  that  it  appears 
from  the  evidence  that  the  amormts  so  credited 
to  the  personal  account  of  the  appellant  were 
charged  to  the  expense  or  profit  and  loss  ac- 
count of  tlie  bank;  and  we  think  the  proof  was 
sufficient  to  warrant  the  jury  In  finding  tliat, 
of  the  amoimt  so  credited  to  the  personal  ac- 
count of  appellant,  no  portion  was  represented 
by  money  or  other  funds  actually  deposited. 
Tlie  amounts  so  credited  to  him  were  all  check- 
ed out  by  the  appellant.  These  various 
amounts  were  also  entered  to  the  credit  of  ap- 
pellant in  his  Individual  pass  book,  which  the 
evidence  shows  was  usually  kept  In  the  cash- 
ier's desk.  This  pass  book  was  usually  bal- 
anced Mice  a  month,  at  which  time  appellant's 
checks  would  be  returned  to  him.  Bearing 
upon  the  question  of  appellant's  knowledge  of 
tlie  transactions  already  referred  to,  the  teller 
of  the  bank  testified  as  follows:  "»  *  »  Part 
of  the  time  Mr.  lIcL'auley's  private  individual 
pass  book  was  kept  in  Mr.  Peters'  desk  (Mr. 
Peters  was  the  cashier),  and  he  would  go  to  his 
desk,  and  Mr.  Peters  would  take  out  the  book, 
and  make  a  credit  entry  in  it,  and  Mr.  McCau- 
ley  would  say,  'What  month  is  that  for?'  and 
Mr.  Peters  would  say  a  certain  month.  I  don't 
rpinenil)erwhat  month  he  said  to  him.  And  then 
Mr.  McCauley  would  say,  'Have  you  given  me 
cTodit  for  such  and  such  a  months  naming  the 
month,  and  Mr.  Peters  would  point  to  anoth- 
er credit  entry,  and  say,  'That  is  for  that 
month,'  and  usually  Mr.  Peters  -would  hand 
tlie  iKiok  to  me  or  Uie  bookkeeper  with  some 
debit  and  credit  slips  to  make  entries  on  the 
books  to  correspond  with  the  entries  on  the 
pass  book."  Again,  he  testifies:  "Sometimes 
ho  [Peters]  would  come  In  and  put  these  slips 
on  the  spindle  himself,  and  give  the  book  rn 
the  bookkeeper,  and  I  would  always  look  at 
them  to  see  If  they  were  entered  correctly." 
The  books  of  the  bank  were  made  up  from 
tliose  debit  and  credit  slips.  The  case  went 
to  the  Jury  upon  the  evidence  Introduced  by 
tlie  state. 

The  appellant  complains  of  different  rulings 
made  by  the  court  upon  the  introduction  of 
evidence,  all  of  which  have  been  examined,  t)ut 
only  one  of  which  we  deem  of  sulflclent  Im- 
jwrtance  to  warrant  particular  notice.  It  is 
urged  that  the  court  erred  In  admitting  the 
bank  books  and  the  testimony  of  the  teller  and 
liookkeeiier  in  reference  to  the  payment  of 
appellant's  checks,  the  checks  themselves  not 
being  produced  or  shown  by  the  evidence  to 
have  been  destroyed.    The  evidence  satisfac- 


t<H:Ily  shows,  however,  that  these  checks  were 
returned  to  the  defendant,  and  went  Into  his 
possession  at  the  differmt  times  when  his 
pass  book  was  balanced.  They  were  there- 
fore traced  into  his  possession,  and  the  fur- 
ther contention  of  the  appellant  that  "it  was 
error  on  the  part  of  the  court  to  admit  sec- 
ondary evidence  until  a  demand  had  been  made 
upon  the  defendant,  and  he  had  refused,  after 
reasonable  notice,  to  produce  such  checks," 
cannot  be  sustained,  tor  two  reasons:  (1)  It 
was  beyond  tlie  power  of  the  court  to  enforce 
such  a  demand,  for  the  simple  reason  that  the 
defendant  could  not  be  compelleu  to  furnish 
evidence  against  himself;  and  while,  upon 
this  question  of  giving  notice  to  a  defendant  In 
a  criminal  case  to  produce  papers  or  other  ex- 
hibits, there  are  conflicting  decisions,  and  it  is 
probably  true  that  a  majority  of  the  cases  re- 
quire that  such  notice  be  given,  we  are  un- 
willing to  adopt  it  as  an  invariable  rule.  As 
was  said  by  the  supreme  court  of  Indiana  in 
McGinnis  v.  State,  24  Ind.  500:  "It  is  difficult 
to  perceive  what  benefit  could  result,  either 
to  the  state  or  the  defendant,  from  the  giving 
of  such  a  notice,  while  to  the  defendant  it  Is 
liable  to  work  a  positive  injury,  by  producing 
an  imfavorable  impression  against  him  in  the 
minds  of  the  jury,  upon  his  refusal  to  produce 
it  after  notice."  The  nilo  is  thus  In  3  Rice, 
Ev.  p.  45:  "If  the  indictment  Itself  alleges 
that  the  accused  is  tiie  custodian  of  the  docu- 
ment needed  in  evidence,  or  where  the  evidence 
in  the  case  shows  it  to  be  In  his  possession,  or 
in  that  of  an  accomplice,  who  refuses  to  pro- 
duce it,  on  the  ground  of  Its  criminating  ten- 
dency, the  state  is  not  obliged  to  give  notice  to 
produce."  (2)  We  think  It  was  not  indisiiensa- 
ble  to  the  introduction  of  the  books  that  the 
checks  should  be  produced.  As  already  stated, 
the  proof  showed  that  appellant's  pass  book 
was  balanced  from  time  to  time  with  the  books 
of  the  baniv,  and  found  to  agree  with  such 
bank  books,  and  tliat  thereafter  the  book  was 
returned  to  appellant,  together  with  the  checks. 
This,  we  think,  was  comiietent  proof  for  the 
purpose  of  showing  that  the  charges  made  up- 
on the  books  of  the  bank  to  the  account  of  the 
appellant  because  of  checlcs  drawn  by  him  on 
his  account  were  proper  and  legal  charges.  It 
I  also  was  competent  proof  tending  to  show  ap- 
pellant's knowledge  of  the  credits  made  to  his 
personal  account.  The  evidence  In  this  case 
has  been  carefully  considered  by  us,  and  we 
think  it  was  abundantly  suuicient  to  sustain 
the  verdict  of  the  Jury  and  the  judgment  of  the 
court  entered  upon  It,  and  we  do  not  tlilnk 
th.it  there  was  any  prejudicial  error  com- 
iritted  by  the  court  In  the  reception  of  evi- 
dence or  in  its  subsequent  charge  to  the  Jury. 
It  follows  that  the  judgment  of  conviction 
must  be  aflirmed. 

SCOTT,  C.  J.,  and  REAVIS,  ANDBRS,  and 
DUXBAR,  JJ.,  concur. 
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PRICE  BAKING-POWDER  CO.  v.  RINEAR, 

SheritE. 
(Supreme  Court  of  Waahingrton.    May  21,  1897.) 

Kbplbtix — Btidbnoe— Plbadiso— Amenduknt— 
Hakmless  Ekrok. 

1.  In  leplerin  for  goods  that  had  been  deliT- 
ered  to  an  insolvent,  and  which  were  in  posses- 
sion of  the  sheriff  under  a  lery  of  attachment, 
the  plaintiff  cannot  introduce  in  evidence  the  af- 
iidavils  for  the  writs  of  attachment. 

2.  A  complaint  seeking  to  rescind  a  contract 
for  the  sale  of  goods  on  the  ground  that  the 
Tendeeo  falsely  represented  and  held  themselves 
out  to  be  solvent,  and  in  good  financial  condition, 
cannot,  on  trial,  be  so  amended  as  to  make  ad- 
missible in  evidence  specific  representations  made 
by  such  vendees,  as  such  an  amendment  would 
materially  change  the  issue. 

3.  The  refusal  to  allow  an  amendment  to  a 
con\pIaint  in  replevin  in  relation  to  value  is  im- 
material where,  under  the  proof,  the  plaintiff 
would  not  have  recovered  had  the  amendment 
been  made. 

Appeal  from  superior  court,  Spokane  coun- 
ty; Norman  Buck,  Judge. 

Replevin  by  Price  Baklng-Powder  Company 
against  Ezra  D.  Rinear,  sheriff  of  Spokane 
county.  From  a  Judgment  for  defendant, 
plaintiff  appeals.   Afllrmed. 

John  R.  McBride,  for  appellant  Graves, 
Wolf  &  Graves,  for  resixindent. 

DUNBAR,  J.  This  Is  an  action  brought  by 
tlie  appellant  as  plaintiff  to  recover  certain 
merchandise  sold  by  the  appellant,  Price  Bak- 
liig-Powder  Company,  to  S.  Katz  &  Co.,  of 
Spokane,  Wash.  The  action  Is  against  the 
sheriff  of  Spokane  county,  the  respondent 
here,  the  sheriff  having  the  goods  in  his  pos- 
session under  a  levy  of  certain  writs  of  at- 
tachment on  suits  by  third  parties  against 
Katz  &  Co.  After  the  introduction  of  the 
plain tiflTs  testimony,  the  respondent  moved  the 
court  to  direct  the  Jury  to  And  a  verdict  for 
the  defendant  for  various  reasons,  which  was 
done,  and  a  verdict  was  returned  for  the  de- 
fendant In  accordance  with  the  direction  of 
the  court.  During  the  trial  the  plaintiff 
sought  to  Introduce  in  evidence  affidavits  for 
the  writs  of  attachment  that  were  Issued 
against  Katz  &  Co.,  which  testimony  was  ob- 
jected to  by  the  respondent,  and  the  objection 
sustained  by  the  court.  Tlie  exclusion  of  this 
testimony  Is  one  of  the  errors  assigned  by  the 
appellant.  We  think  these  affidavits  were 
properly  rejected.  They  could  In  no  way  tend 
to  prove  the  perpetration  of  fraud  ujion  the 
appellant  In  this  case,  or  an  attempt  to  perpe- 
trate a  fraud  upon  It.  The  allegations  of 
fraud  were  In  reference  to  other  persons,  and 
In  no  manner  connected  with  the  subject-mat- 
ter of  this  action.  McKay  v.  Russell,  3  Wash. 
St.  378,  28  Pac.  908. 

The  complaint  did  not  allege  the  value  of 
the  property  replevied,  and  the  representa- 
tion In  relation  to  the  grounds  for  rescission 
were  that  S.  Katz  &  Co.  represented  and  held 
theuLselves  out  to  be  solvent,  and  in  good 
fiuaucinl  condition.  Under  this  allegation  ap- 
pellant attempted  to  Introduce  evidence  of  spe- 


cific representations  made  by  Katz  ft  Co., 
which  testimony  was  objected  to  by  respond- 
ent and  the  testimony  was  strlckoi  upon  bis 
motion.  The  appellant  afterwards  asked 
leave  to  amend  the  complaint,  allegbig  the 
value  of  the  goods  replevied,  and  also  making 
the  complaint  conform  to  the  proof  in  rela- 
tion to  specIUc  representations.  This  motion 
was  resisted,  and  was  overruled  by  the  court, 
and  this  Is  alleged  as  error.  Whatever  may 
be  said  of  tlie  ruling  of  the  court  In  relation 
to  the  allegation  concerning  the  value  of  the 
properly,  which  allegation  was  sought  to  be 
Inserted  In  the  amended  complulut,  we  are  lu- 
cllned  to  think  that  the  motion  to  amend,  so 
far  as  the  specific  representations  were  con- 
cerned, was  properly  overruled,  and  that  there 
was  no  abuse  of  discretion  by  the  lower  court 
In  refusing  such  amendment,  as  such  an 
amendment  would  materially  change  the  Is- 
sues; and.  If  this  be  true,  the  refusal  to  allow 
the  amendment  in  relation  to  value  would  not 
be  material,  for  It  would  be  Impossible  for  the 
plaintiff  to  prevail  under  the  proof  In  this  case 
and  the  allesatlons  In  relation  to  representa- 
tions; and.  In  any  event,  a  close  examina- 
tion of  all  the  testimony  in  this  ca.se  convin- 
ces us  that  there  was  no  testimony  offered  sus- 
taining an  allegation  of  fraud  or  representa- 
tions of  any  kind  which  would  sustain  an  ac- 
tion for  the  rescission  of  a  contract.  From 
the  plaintiff's  own  testimony  it  does  not  ap- 
pear that  It  was  on  account  of  representations 
made  by  Katz  &  Co.  that  these  goods  were 
sold  by  the  appellant  In  this  action,  and.  If  any 
representations  were  made,  there  Is  no  testi- 
mony tending  to  show  that  such  representa- 
tions came  to  the  knowledge  of  the  appellant 
company;  and  altogether,  without  further  par- 
ticularizing, we  think  the  motion  for  verdict 
for  the  defense  was  properly  sustained  by  the 
court   Judgment  affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  GORDON, 
and  REAYIS,  JJ.,  concur. 


NORTHWESTERN  &  PACIFIC  HYPO- 

THEBK  BANK  v.  GRIFFITHS. 

(Supieme  Court  of  Washington.    May  26,  1887.) 

APPBAL— SCPEBSBDBAS  BoND— ACTION  TO  BBCOVER 

Land. 
On  appeal  by  defendant  from  a  judgment 
for  possession  of  land  and  rent  thereof,  lie  ob- 
tained a  stay  on  supersedeas  bond  conditionp<l 
that,  if  he  would  "abide  the  order  of  the  court 
on  such  appeal,  and  pay  all  rents  and  other 
damages  accruing  to  the  plaintiff  during  this  ap- 
ical, not  exceeding  the  amount  of  §400,  then 
this  obligation  shall  be  void."  •Held  to  sub- 
stantially comply  with  Act  March  8,  1893  (Sess. 
Laws  1893,  p.  123,  §  7),  providing  that  such  a 
bond  shall  be  conditioned  that  appellant  will 
satisfy  the  judgment  api)cfllcd  from  if  afflnnod, 
and  any  judgment  which  the  supreme  court  may 
render  or  order  rendered,  and  (where  such  condi- 
tion is  applioatile)  "shall  pay  all  rents  of  or 
ilamajrcs  to  prcijicrty  accruing  duriiij;  the  pi'iiil- 
ency  of  the  appeal,"  out  of  possession  of  which 
any  respondent  shall  be  kept  by  reason  of  the 
appeal. 
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Appeal  from  snperlor  conrt,  Spokane  coun- 
ty;  William  E.  Richardson,  Judge. 

Action  by  tbe  Northwestern  A  Pacific  Hy- 
potheek  Bank,  a  corporation,  against  Doug- 
lass Griffiths,  in  which  defendant  appealed 
from  a  Judgment  in  fayor  of  plaintiff  for  pos- 
session of  land  and  rent  thereof,  and  pave  m 
stay  or  supersedeas  bond.  PlalntifT  Hies  a 
motion  for  an  order  setting  aside  and  holding 
void  such  bond,  and  for  an  order  for  a  writ 
of  restitution.     Denied. 

W.  A.  Lewis  and  Thomas  0.  Griffiths,  for 
appellant.     Blake  &  Post,  for  respondent. 

GORDON,  J.  Respondent  recovered  Judg- 
ment in  the  superior  court  of  Spokane  county 
for  tbe  iKWsession  of  certain  real  premises  and 
rent  thereof.  From  this  Judgment  the  cause 
was  appealed  to  this  court,  and.  In  addition 
to  the  necessary  cost  bond,  appellant  gave  a 
further  bond.  Intended  to  operate  as  a  stay  or 
supersedeas.  Tbe  respondent  moved  against 
the  last-named  bond  in  the  lower  court,  but 
Its  exceptions  were  overruled,  and  the  bond 
lield  sufficient,  both  in  form  and  substance. 
Thereupon  respondent  moved  this  court  "for 
an  order  setting  aside  and  holding  void  and 
of  no  force  and  effect  tbe  bond  given  by  tbe 
appellant  as  a  stay  bond  or  a  supersedeas 
bond,  and  for  an  order  for  a  writ  of  restitu- 
tion." The  contention  Is  that  the  bond  in 
question  was  given  under  the  provisions  of 
section  508,  2  11  ill's  Code,  regulating  the  pro- 
cedure Id  actions  of  forcible  entry  and  detain- 
er. That  section  is  as  follows:  "If  either 
party  feels  aggrieved  by  the  Judgment  he  may 
appeal  to  the  supreme  court,  as  in  other  civil 
actions;  provided,  that  if  the  defendant  ap- 
pealing desires  a  stay  of  proceedings  pending 
such  appeal,  he  shall  execute  and  file  a  bond, 
with  two  or  more  sufficient  sureties  to  be  ap- 
proved by  the  Judge,  conditioned  to  abide  the 
order  of  the  court  on  such  appeal,  and  to  pay 
all  rents  and  other  damages  Justly  accruing 
to  the  plaintiff  during  the  pendency  of  tbe  ap- 
peal." And  it  is  contended  that  that  section 
was  repealed  by  the  act  of  March  8,  1K93,  and 
that  tbe  bond  should  hare  been  conditioned 
in  accordance  with  tbe  provisions  of  section  7 
of  the  latter  act  (Sess.  I>aws  18»3,  p.  l'J3), 
which  provides:  "An  appeal  shall  not  stay 
proceedings  on  the  Judgment  or  ordM  appeal- 
ed from  or  on  any  part  thereof,  unless  the 
original  or  a  subsequent  appeal  bond  be  fur- 
ther conditioned  that  the  appellant  will  satis- 
fy and  perform  tbe  Judgment  or  order  appeal- 
ed from  In  case  it  eftiall  be  affirmed,  and  any 
Judgment  or  order  which  the  supreme  court 
may  render  or  make,  or  order  to  be  rendered 
or  made  by  the  superior  court,  and  (where 
such  condition  Is  applicable)  shall  pay  all 
rents  of  or  damages  to  property  accruing  dur^ 
Ing  the  pendency  of  the  appeal,  out  of  the  pos- 
session of  which  any  respondent  shall  be  kept 
by  reason  of  tbe  appeal."  The  bond  under 
consideration  contains  the  following  condition: 
"Now,  therefoi-«h  It  tbe  said  Douglass  GriX- 


flths  win  abide  the  order  of  the  court  on  such 
appeal,  and  pay  all  rents  and  other  damages 
accruing  to  the  plaintiff  during  this  appeal, 
not  exceeding  tbe  amount  of  four  hundred 
dollars,  then  this  obligation  shall  be  void,"  etc. 
We  think  there  is  no  merit  in  the  motion. 
Assuming  that  the  act  of  1893  impliedly  re- 
peals section  508,  supra,  and  kindred  sections, 
nevertheless  we  think  that  the  bond  here  un- 
der consideration  substantially  embraces  all 
of  the  conditions  required  by  section  7  of  the 
act  of  March  8,  1893,  and  meets  all  the  re- 
quirements of  that  section.  It  follows  that 
the  motion  must  be  denied. 

SCOTT,  C.  J.,  and  DUNBAR,  ANDERS, 
and  REAVIS,  J X,  concur. 


0.1  Wuh.  109) 
STATE  ex  rel.  BREWER  r.  CHAPMAN. 
(Supreme  Court  of  Wasbhigton.    May  28,  1897.) 
Afpeal  and  Krror— Bond. 
Where  one  of  tbe  sureties  on  a  second  ap- 
peal  bond  is  found  to  be  disqualified,  and  another 
surety   is   substituted,   tlie   bond   is   a   new   one, 
within  Laws  18U3,  p.  123,  t  11,  providinc  that, 
in  case  a  second  appeal  liond  be  found  insufll- 
cient,  no  new  bond  can  be  given  in  lieu  thereof. 

Appeal  from  superior  court,  Snohomish 
county;    Frank  T.  Reid,  Judge. 

Action  by  the  state  of  Washington,  on  the 
relation  of  P.  P.  Brewer,  against  N.  J.  Chap- 
man. From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  appealed,  and  defendant  flies  a 
motion  to  dismiss.     Granted. 

Metcalfe  &  Jurey  and  Frank  W.  Clark,  for 
appellant.    Cooley  &  Horan,  for  respondent 

PER  CURIAM.  The  resiwndent  moves  to 
dismiss  the  appeal,  on  tlie  grotmd  that  no 
sufficient  bond  was  given  by  the  appellant 
within  tbe  time  limited  by  law.  It  appears 
that  the  first  appeal  bond  was  filed  on  ihe 
22d  day  of  March,  the  day  the  notice  of  ap- 
peal was  served.  Exceptions  were  thereafter 
taken  to  tbe  sufficiency  of  tbe  sureties  on  this 
bond,  and  they  were  required  to  appear  and 
Justify.  Ttey  failed  to  appear  at  tbe  time 
and  place  specified,  and  counsel  for  appel- 
lant admitted  their  Insufficiency.  Thereafter, 
within  five  days  from  such  time,  a  second  ap- 
peal bond  wits  given  by  tbe  appellant,  and 
the  respondent  excepted  to  the  sufficiency  of 
tbe  sureties  upon  such  bond,  and  notified 
them  to  attend  on  the  28th  day  of  April,  and 
Justify.  UiMn  the  hearing,  the  court  found 
tbe  second  boad  insufficient,  in  that  the  Oliio 
Investment  Company,  a  corporation  apjpeajv 
ing  upon  said  bond  as  one  of  tbe  sureties,  bad 
no  authority  to  l)ecome  a  surety,  and  that 
the  remaining  sureties  were  Insufflclent.  The 
relator  excepted  to  this  ruling,  but  applied  for 
an  order  permitting  an  additional  surety, 
whereupon  the  court  entered  an  order  per- 
mitting the  appellant  to  give  another  surety 
in  lieu  of  the  Ohio  Investment  Company  on 
said  day,  wlilch  was  done,  the  otber  sucetiei 
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connentlng,  and  to  which  order  the  rpRpondent 
excepted.  The  statute  (Laws  18»3.  p.  125,  § 
11)  provides  that,  in  c-a8e  a  second  appeal 
bond  be  found  insufficient,  no  new  bond  can 
be  friven  In  lieu  thereof.  The  appeliant  con- 
tends that  the  substitution  of  the  surety  up- 
on the  bond  previously  filed  was  not  the  giv- 
ing of  a  new  bond,  but  we  are  unable  to 
agree  with  this  contention.  Tlie  bond  be- 
<-ame  another  and  difterent  instrument  by  the 
{iubstltution  of  a  new  surety,  and  the  mere 
fact  that  such  surct}'  was  iiermltted  to  sign 
the  iKind  previously  filed  does  not  alter  the 
proposition,  for  the  bond  was  invalid  until 
executed  by  the  new  surety.  There  is  uotb- 
ing  in  the  record  to  show  that  the  Ohio  Invest- 
ment Company  had  any  authority  to  sign  the 
bond  originally  as  a  surety,  and  the  finding 
of  the  court  in  that  particular  must  be  sustain- 
ed. The  action  of  the  court  in  permitting  it 
to  be  amended  was  in  effect  allowing  the  ap- 
pellant to  give  a  third  bond,  which  the  stat- 
ute prohibits.  The  motion  to  dismiss  must 
be  granted. 


STROBACH  V.  STATE. 
(Supreme  Court  of  Washinpton.  .Time  3,  1897.) 
PiBLic  Ijamis — Cdmpensation  of  Land  Aukxts. 
A  state  land  nRent  .ipprnising  tiini>er  on 
land  which  would  be  tiinln^r  liiuil  except  for  n 
nile  of  the  lami  comniissiou  (U^siRnatiii};  iis 
prairie  land  all  land  the  timber  on  which  docs 
not  exceed  a  certain  value  i«  entitled  to  eom- 
peusation  as  for  appmisin);  timber  laud  where  he 
was  dosiKiKHily  kept  in  ipnorancc  of  the  rule  by 
the  commission. — Act  March  10.  ISOl,  itrorUlim; 
'section  4)  that  land  aeents  shall,  in  timber  lanil. 
appraise  the  value  of  the  tinil)er;  (section  5) 
that  the  commission  may  reject  lauds  not  iliH>meil 
desirable;  (section  (5)  that  affonts  shall  receive 
«  certain  compensation  for  apprnisine  and  sele<'t- 
ing  timber  lands  accepted  by  the  commission,  and 
a  less  compensation  for  prairie  lands;  and  (sec- 
tion 8)  that  the  commission  shall  mal<e  the  neces- 
sary mies  to  carry  out  the  intent  of  the  act. 

Ajjpeal  from  superior  court,  Thurston  coun- 
ty:   W.  H.  11.  Kcan.  .Tuilge. 

Aclii  i:  by  Klcliard  Strolmch  ngniust  the  .utate 
of  AVashiuiiton.  .luilgnient  for  defendant,  and 
l)laintiIT  appeals.    Keversed. 

Hoyt  &  Root,  for  appellant.  Thomas  M. 
Vance,  for  the  State. 

GORDON,  J.  The  plalntilT  Is  a  land  agent 
of  the  state  of  Washington,  appointed  imder 
the  provisions  of  the  act  of  March  10,  ]8i>l. 
His  action  was  brought  to  recover  comiiensa- 
tioa  for  services  performed  In  selecting,  view- 
ing, and  appraising  public  lands  granted  to  the 
state  under  the  act  of  congress  of  February 
22.  1889.  The  cause  was  tried  In  the  lower 
c-ourt.  without  a  jury,  and  judgment  entered 
for  the  defendant,  from  which  the  plaintiff 
has  appealed.  No  statement  of  facts  or  bill  of 
exceptions  has  been  settled  in  the  case,  and  it 
comes  here  upon  the  transcript  alone. 

Section  4  of  the  act  under  wliich  plaintiff 
was  commissioned  requires  that  the  agent 
shall  "In  timbered  lands  estimate  the  amount 
4»  P.— 15 


and  value  of  standing  timber  thereon,  and  tbe 
value  of  the  land  after  the  timber  Is  removed." 

Section  5  provides:  '"The  state  land  com- 
mission may  decline  to  list  any  lands  report- 
ed by  their  several  agents  whlcli  may  not  by 
them  be  deemed  desirable." 

Sections  C  and  8  are  as  follows: 

"Sec.  G.  That  each  agent  so  appointed  by 
the  state  land  commission  shall  receive  as  bis 
pay  for  selecting,  viewing  and  appraising  said 
lands.  Including  the  timber  thereon,  the  stun 
of  ten  cents  per  acre  for  all  timber  lauds,  and 
two  and  one-half  cents  per  acre  for  all  prairie 
lands  which  may  be  selected  by  the  state  land 
commission,  and  certified  and  approved  by  the 
several  U.  S.  district  land  otflces." 

"Sec.  8.  The  state  land  commission  Is  direct- 
ed to  make  all  necessary  rules  and  regula- 
tions for  the  carrj-lng  out  of  the  true  intent 
and  spirit  of  this  act." 

The  com^  found  that  the  land  commission 
adopted  rules  for  the  government  of  the  com- 
mission In  carrying  out  the  true  Intent  and 
sjilrit  of  the  law;  that,  "under  the  classifica- 
tion of  the  commission,  all  lands  containing 
timber  of  the  value  of  two  dollars  or  more  per 
acre  were  timber  lauds;  all  lands  outiilnlug 
thrher  of  less  value  than  two  dollars  per 
acre  were  prairie  lands;  •  •  •  that  t'.ie  nile 
referred  to  *  •  *  was  unknown  to  plaintiff 
until  after  he  had  completed  his  services:  that 
the  commission  deeme<l  It  wise  to  keep  all 
land  agents  In  Ignorance  of  said  ride;  »  ♦  ♦ 
that  plaintiff  classified  all  of  snld  lands  as 
timber  lands,  and  so  rejHirted  them  to  the 
state  land  commission;  that  the  only  evidence 
of  these  selections  being  prairie  lands  was  In 
the  fact  that  they  fell  within  the  classification 
established  by  the  state  land  commission; 
*  •  ♦  that  said  selected  lands  are  thirty- 
five  or  forty  miles  from  the  nearest  town  or 
market;  that  there  Is  no  railroad  nor  logging 
road  reaching  them;  tliat  all  of  said  lands 
had  timber  thereon,  but  the  value  of  tlie  tim- 
ber was  less  than  two  dollars  per  acre." 

The  sole  question  for  determination  is  wheth- 
er plaintiff  was  entitled  to  comi)ensatlon  at 
the  rate  of  10  cents  iier  acre  for  the  lands  so 
selected,  which  Is  the  compensation  fixed  by 
the  statute  for  the  selection  of  timber  lands, 
or  at  the  rate  of  2%  cents  per  acre,  the  latter 
rate  being  the  compensation  provided  by  stat- 
ute for  the  selection  of  prairie  lands.  We 
think,  upon  the  findings,  the  judgment  should 
have  been  for  the  plaintiff.  The  statute  plain- 
ly and  immistakably  fixes  his  compensation, 
and  he  had  a  right  to  rely  upon  It.  The 
nde  adopted  by  the  commission,  under  which 
all  lands  containing  timber  of  the  value  of 
less  than  two  dollars  per  acre  were  prairie 
lands,  was  an  arbitrary  rule:  but,  conceding 
the  atithorlty  of  the  commission  to  adoi>t  It, 
their  sub.sequent  action  In  designedly  keeping 
the  plaintiff  in  ignorance  of  it,  as  found  by 
the  court,  was  manifestly  unfair  to  him.  The 
statute  fixed  his  compensation  for  selecting 
timber  lands  at  10  cents  per  acre,  and  also 
made  it  his  duty  to  estimate  tbe  value  of 
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each  tract  reported  by  him.  He  had  a  right 
to  rely  upon  the  statute,  and,  until  advised  of 
the  rule  adopted  by  the  commission,  was  en- 
titled to  receive  the  compenRation  fixed  by 
the  statute  for  the  services  performed  by  him. 
The  judgrment  will  be  reversed,  and  the  cause 
remanded,  with  directions  to  the  lower  court 
to  proceed  to  enter  Judgment  for  the  appe- 
lant for  the  amount  claimed  In  the  complahit. 

BBAVIS  and  ANDERS,  JJ.,  concur. 


BOARMAN  V.  HINCKT.ET. 
(Supreme  Court  of  WashinRton.    June  8,  1897.) 
New  Trial — Notice— Discretiom  of  Trial  Coukt 

1.  The  statutory  requirement  that  notice  of 
intention  to  more  for  new  trial  shall  be  filed 
witiiin  two  days  after  verdict  Is  uubstatitmlly 
complied  with  by  service  of  the  motion  itself, 
BppcifJ'injr  the  grounds  relied  on. 

2.  Granting  of  a  new  trial  is  within  the  sound 
discretion  of  the  lower  court. 

Appeal  from  suiierlor  court,  King  county; 
T.  J.  Humes,  Judge. 

Action  by  F.  B.  Boarman  against  T.  D. 
Hinckley.  From  an  order  granting  a  new 
trial  after  a  verdict  for  defendant,  said  de- 
fendant appeals.     Affirmed. 

Fred  H,  Peterson,  for  appellant  Battle  & 
Shipley,  for  respondent. 

BEAVIS,  J.  Action  by  plaintiff  (resiwnd- 
ent  here)  against  d^endant  for  danuges  for 
breach  of  contract.  Verdict  of  Jury  for  de- 
fendant. Within  two  days  after  rmdltion  of 
the  verdict  the  plaintiff  filed  and  served  ou 
the  defendant  a  motion  for  a  new  trial,  speci- 
fying the  grounds  relied  upon  In  the  motion. 
The  court,  upon  hearing  the  motion,  granted 
a  new  trial,  from  which  order  the  defendant 
appeals. 

The  first  contention  of  appellant  is  that  no 
notice  of  Intention  to  move  for  a  new  trial 
was  filed  within  two  days  after  rendition  of 
the  verdict,  as  required  by  the  statute;  but 
the  motion  Itself,  specifying  the  grounds  as- 
signed for  a  new  trial,  was  filed  and  served 
on  the  defendant  within  the  time  re<iulred  by 
statute.  The  cases  cited  by  appellant  from 
California  and  Montana  are  inapplicable.  In 
those  cases  either  no  notice  or  motion  was 
filed  within  the  time  required  by  statute,  or 
else  the  specifications  of  the  rea.sons  relied  on 
for  asking  a  new  trial  were  not  stated.  The 
courts  usually  construe  the  form  of  a  notice 
fairly.  The  motion  for  a  new  trial  filed  by 
plaintiff  In  this  case  fully  advised  the  de- 
fendant of  plaintllf's  intention  to  move  for  a 
new  trial,  and  specified  the  grounds.  The 
motion  itself  here  fulfills  the  fimctlou  of  the 
notice  required  by  the  statute.  Tiie  power  to 
grunt  a  new  trial  by  the  court  hearing  the 
cause  Is  one  of  discretion,  and  the  statute 
making  the  order  api^alable  has  not  chan- 
ged the  established  principles  controlling  the 
granting  or  refusal  of  a  new  trial.    Only  abuse 


of  such  discretion  win  be  reviewed.  We  per- 
ceive no  abuse  of  Its  dlscTetlon  by  the  supe- 
rior court  In  the  order  made,  and  Its  order  U 
affirmed. 

SCOTT,   C.  J.,  and   ANDERS,   DUNBAR, 
and  GORDON,  JJ.,  concur. 


STATE  ex  rel.  WARREN  v.  ATER,  Judge. 
(Supreme  Court  of  Washington.    June  8,  1897.» 
Courts  —  Afpointmbnt    of    Administrators  — 

Special  Letters— Conpi.ictixo  Jukisdictioks 
— PltOHIBITloX— Ahpeai,— Irreoi'lahitt. 

1.  Wliere  the  court  issues  special  letters  of  ad- 
ministration, and  enters  on  the  question  of  juris- 
diction in  consideriuK  the  application  for  the  ai>- 
pointment  of  a  general  administrator  on  an  issue 
tendered  by  a  genenil  administrator  ap|K)inted  by 
another  court  since  the  spedai  letters  issued, 
and  retiiins  jurisdirtion,  the  remedy,  if  any,  of 
the  defeated  appointee  is  by  appeal,  and  not  by 
a  writ  of  prohibition. 

2.  The  fact  that  the  showing  made  for  the 
appointment  of  a  special  iidministrntor  is  insuffi- 
cient under  the  statute  (2  Hill's  Code,  i  9.31),  is 
but  an  irroKularity,  and  does  not  aSect  the  court's 
jurisdiction. 

Application  for  a  writ  of  prohibition  on  the 
relation  of  Samuel  Warren,  as  administrator, 
etc..  of  James  Burns,  deceased,  against 
Charles  H.  Ayer,  Judge  of  the  superior  court 
of  Thurston  county.     Denied. 

Murry  &  Scott,  for  relator.  Daniel  Gaby, 
for  respondent. 

SCOTT,  C.  J.  This  was  an  appUcatlon  for 
a  writ  of  prohibition  to  restrain  the  respond- 
ent from  proceeding  with  the  administration 
of  the  estate  of  one  James  Bums,  deceased, 
pending  in  said  court,  on  the  ground  that  the 
court  had  no  Jurisdiction  thereof.  Upon  an 
ex  x>arte  showiug  to  the  effect  that  the  supe- 
rior court  of  Pierce  county  had  first  appointed 
the  relator  as  administrator  of  the  estate  of 
said  James  Bums,  and  that  said  Burns  was 
a  resident  of  Pierce  county  at  the  time  of  his 
deatli,  an  alternative  writ  was  Is.sucd,  and 
the  matter  now  comes  up  on  the  retum  of 
the  respondent  thereto.  From  this  return  It 
appears  that  one  T.  N.  Ford,  on  the  '23d  day 
of  March,  180(i,  made  application  in  the  su- 
perior court  of  Thurston  county  for  special 
letters  of  administration,  his  petition  therefor 
settlnt;  up  all  the  facts  essential  to  giving  the 
superior  court  of  Thurston  county  Jurisdiction 
of  said  estate:  that  on  said  day  Ford  was  ap- 
IKJinted  special  administrator  by  said  court, 
and  that  he  qualified  thereunder,  and  spe<'ial 
letters  were  issued  to  him.  On  the  ne.xt  day 
said  Ford  made  application  for  general  letters 
of  adiulnlKtrntion,  and  the  hearing  upon  his 
petition  therefor  was  set  for  tiie  6th  day  of 
April,  and  notice  given.  The  relator  appeared 
at  said  time,  and  objected  to  the  Jurisdiction 
of  said  court,  claiming  the  jurisdiction  of  said 
estate  to  be  in  the  superior  court  of  Pierce 
county,  and  made  an  application,  supported 
by  attldavit,  for  a  continuance  to  secure  \r\t- 
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nesses.  A  continuance  was  granted,  and 
ttaneafter  the  matter  was  tried,  and  on  the 
25th  day  of  May,  1S96,  general  letters  of  ad- 
miiilstratlan  were  Issued  by  the  respondent 
court  to  said  Ford,  and  he  duly  qualified 
thereunder,  and  has  since  been  proceeding  in 
the  discharge  of  his  duties. 

The  relator  contends  that  the  superior  court 
of  Pierce  county  first  passed  upon  the  question 
of  jurisdiction,  and  that  such  question  could 
not  be  determined  with  reference  to  the  time 
of  making  application  for  lettera,  but  must  be 
fixed  with  reference  to  the  time  of  the  adjudi- 
cation of  the  court  upon  an  application  for 
general  letters;  and  it  Is  contended  that  the 
superior  court  of  Pierce  county  was  the  first 
one  to  so  decide  upon  the  question  of  juris- 
diction, and,  it  having  decided  that  it  had  ju- 
risdiction, the  superior  court  of  Thurston  coun- 
ty was  thereafter  prevented  from  proceeding 
with  the  administration  of  said  estate.  In 
the  case  of  a  conflict  of  jurisdiction  of  this 
Iclnd  the  difficulty  of  bringing  the  matters 
properly  before  the  court  upon  an  alternative 
writ  of  prohibition  issued  to  one  court,  as  in 
this  Instance,  is  apparent,  as  only  the  matters 
of  record  in  that  court  could  be  returned  in 
response  to  such  writ,  and  only  to  the  extent 
that  the  record  of  the  proceedings  of  the  oth- 
er court  had  been  made  a  part  of  the  record 
in  said  respondent  court  could  the  same  be 
brought  up  thereby.  In  this  Instance  it  ap- 
pears that  the  relator  applied  to  the  superior 
court  of  Pierce  county  for  letters  of  adminis- 
tration after  the  application  bad  been  made  as 
aforesaid  to  the  superior  court  of  Thurston 
county,  and  we  find  nothing  in  the  record  to 
support  the  contention  that  said  last  court 
first  passed  upon  the  question  of  jurisdiction 
la  considering  the  application  for  general  let- 
ters, even  If  that  were  decisive.  It  does  ap- 
pear that  a  hearing  was  had  In  said  superior 
court  of  Pierce  county  on  the  3d  day  of  April, 
1896,  at  which  hearing  said  T.  N.  Ford  ap- 
peared, and  exhibited  his  special  letters  of 
administration,  and  objected  to  the  jurisdic- 
tion of  said  court,  which  objection  was  over- 
ruled, whereupon  the  cause  was  continued; 
and  It  does  not  appear  at  what  time  the  re- 
lator was  appointed  general  administrator. 
But  we  do  not  consider  this  point  material,  for 
it  ia  conceded  that  special  letters  of  adminis- 
tration were  first  issued  by  the  superior  court 
of  Thurston  county,  and  they  could  only  have 
been  Issued  properly  by  the  court  having  ju- 
risdiction of  the  estate.  A  sufHeient  petition 
therefor  having  been  made,  calling  upon  the 
court  to  determine  the  matter  of  Its  jurisdic- 
tion, and  the  court  having  granted  the  peti- 
tion. It  necessarily  followed  that  the  court  de- 
termined that  It  had  jurisdiction.  If  said 
court  thereafter  saw  fit  to  again  enter  upon 
the  question  of  jurisdiction  in  considering  the 
application  for  the  appointment  of  a  general 
adinlnistiator,  as  it  did  do  when  the  que.stion 
of  fact  was  tried,  the  relator's  remed.v,  if  he 
had  any,  was  by  an  appeal  therefrom;  for  it  is 
evident  that  a  writ  of  prohibition  could  not 


bring  that  question  of  fact  ap  for  determina- 
tion here.  It  bdng  one  to  be  tried  upon  the 
evidence.  It  is  contended  that  the  showing 
made  for  the  appointment  of  the  special  ad- 
ministrator was  insufficient,  nnder  section  931, 
vol.  2,  of  Hill's  Code,  but  this.  If  true,  was  no 
mote  than  an  irregularity,  and  would  not  af- 
fect the  question  of  the  jurisdiction  of  the 
court.  From  the  record  before  us  It  appears 
that  the  deceased  was  a  resident  of  Thurston 
county  at  the  time  of  his  death,  and  therefore 
that  the  superior  court  of  Thurston  county 
had  jurisdiction  of  the  estate,  and,  the  court 
having  determined  that  it  had  jurisdiction 
upon  the  facts  presented,  the  wilt  must  tie 
denied. 

KEAVIS  and  DUNBAK,  JJ.,  concur.    AN- 
DERS, J.,  concurs  in  the  result. 


STATE  ex  rel.  FAIRHAVEN  LAND  CO.  et 

al.  V.  CHEETHAM,  State  Auditor. 
(Supreme  Court  of  Washington.    June  9,  1897.) 

State  Normai,  ScnooLS— Contkact  run  Constkuc- 
Tiox— PAVMENr  or  Labokeks— USAD- 

THOKIZBO  PKOVISIoy. 

A  contract  for  the  construction  of  a  school 

buildinK  was  marie  under  Act  March  7,  1895,  ! 
3,  relntiriE  to  state  normal  schools,  and  making 
aopropriation  thprefor.  The  contract  provided 
that  the  contractor  should  show  to  tlie  satisfac- 
tion of  the  trustees  of  the  school  that  all  debts 
due  laborers  and  material  men  had  been  paid, 
before  he  was  entitled  to  receive  the  final  pay- 
ment. Such  a  provision  was  not  authorized  by 
the  apprupriation  act.  Beld,  that  there  was  no 
privity  lietwt'en  the  Btate  and  the  lalrarers  and 
material  men,  and  henoe  the  contractor  could  as- 
sign the  whole  of  the  contract  consideration  to 
such  persons  as  he  saw  fit. 

Application  fbr  mandamus,  on  the  relation  of 
the  Fairhaven  Land  Company  and  others,  to 
compel  Neal  Chcetliam,  state  auditor,  to  Issue 
certain  warrants.  Granted. 

Kerr  &  McCord,  Jesse  A.  Frye,  and  Fair- 
child  &  Bruce,  for  plaintifTs.  Thomas  M. 
Vance,  Asst.  Atty.  Gen.,  Shank  &  Smith, 
Bausman,  KeUeher  &  Emory,  O.  B.  Barlx),  and 
Cbaa.  I.  Uoth,  for  defendant. 

REAVIS,  J.  The  plaintiffs  each  received  or- 
ders from  William  B.  Davey,  drawn  upmi  the 
board  of  trustees  of  the  State  Normal  School 
at  New  Whatcom,  directing  the  payment  of 
the  amount  specified  in  each  order  out  of  the 
sum  due  him  upon  his  contract  for  the  con- 
struction of  the  State  Normal  School  at  New 
Whatcom.  It  appears  from  the  contract  be- 
tween Davey  and  the  board  of  trustees  that 
80  per  cent,  of  the  contract  price  should  be 
paid  to  the  contractor  from  time  to  time,  as 
the  work  progressed,  and  upon  approximate 
estimates  of  the  architect  of  the  board,  and  up- 
on the  order  of  the  board,  and  that  20  per 
cent,  should  be  retained  by  the  trustees  until 
the  completion  of  the  building  and  Its  ac- 
ceptance by  the  board,  and  for  a  period  of  SO 
days  thereafter,  at  the  option  of  the  board; 
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that  the  contract  was  suhstantlally  performed 
by  the  contractor,  and  on  the  21st  of  January, 
1807,  the  board  duly  accepted  the  building; 
that  the  balance  retained  from  the  contractor 
by  the  board  of  trustees  Is  $6,Go4.80;  that  these 
acts  of  the  board  of  trustees  have  been  certified 
by  thciu  to  the  state  auditor.  The  plaintiffs  pre- 
sented their  respective  orders  to  the  state  au- 
ditor, and  demanded  that  warrants  be  Is- 
sued respectively  to  them,  according  to  the 
terms  of  the  orders.  The  auditor  declined  to 
Issue  the  wa-rants,  and  application  was  niatle 
by  plaintiffs  for  mandamus  to  compel  their  is- 
suance. An  alternative  writ  went  from  this 
court,  to  which  the  auditor  made  return,  sub- 
stantially admitting  the  facts  as  stated  above, 
but  assigning  as  reasons  for  refusal  to  audit 
and  Issue  warrants  to  plaintiffs  that  under  the 
(K>ntract  entered  Into  between  Davey,  the  con- 
tractor, and  the  board  of  trustees  of  the  Nor- 
mal School  of  New  Whatcom,  it  was  pi-ovided, 
among  otlier  things,  "that  the  contractor 
should  sliow  to  the  satisfaction  of  the  Iward  of 
trustees  that  all  just  debts  due  all  laborers 
and  meclianlcs  and  material  men  and  persons 
who  shall  supply  the  contractor  with  material 
or  goods  of  any  kind  upon  the  work  <w  in  con- 
nection with  tlie  construction  of  the  building 
have  been  paiil";  and  it  was  stated  by  the 
auditor  that  such  claims  have  not  been  paid, 
and  they  are  specified,  together  witli  the 
names  of  the  claimants. 

It  Is  admitted  that  Uie  contraetor  is  Insol- 
vent. It  Is  also  urged  by  the  auditor  that  a 
portion  of  the  amoimt  specified  In  Davcy's  or- 
ders is  used  In  the  payment  by  tlie  contractor 
of  personal  debts,  and  not  tliose  for  claims  in 
connection  with  the  construction  of  the  Xor- 
nuU  School  building.  Tlie  plaintifTa  demur  to 
Oie  return  of  the  auditor,  because  it  does  not 
state  facts  sullleient  to  relieve  him  from  the 
duty  to  Issue  warrants  upon  the  orders  of  Da- 
vey held  by  them.  The  cause  is  heard  uiwn 
the  demurrer.  The  provision  of  the  contract 
l>etween  Davey  and  the  board  of  trustees  of 
tlie  Normal  School  reUitive  to  the  payment  of 
claims  due  otlier  peivsons  than  the  plaintiffs  hi 
connection  with  tlie  construction  of  tlie  build- 
ing does  not  establish  any  liability  against  the 
fund  created  by  the  legislature  for  the  erection 
of  the  building.  There  is  no  provision  In  the 
act  of  the  legislature  authorizing  sudi  stipula- 
tion to  be  Inserted  In  the  contract.  There  can 
lie  no  privity  here  between  such  claimants 
and  the  state.  The  contract  was  made  under 
section  3  of  the  act  relating  to  state  normal 
schools,  and  making  appropriation  therefor, 
approved  March  7, 18113.  The  c«der8  for  the  is- 
suance of  tlie  warrants  made  by  Davey  in  fa- 
vor of  the  respective  plaintiffs  were  filed  with 
the  board  of  trustees  of  the  Normal  School,  and 
each  order  was  aii  assignment  pro  tanto  of 
the  amount  due  Davey  from  the  fund  appro- 
priated by  the  legislature  for  the  construction 
of  the  Normal  School  building;  and  it  was 
the  duty  of  the  state  auditor  to  Issue  warrants 
In  favor  of  the  holders  of  these  orders  when 
presented  to  him.     Upon  the  completion  oi  the 


contract  by  Davey  and  the  acceptance  of  the 
Normal  School  building  by  the  board  of  trus- 
tees of  New  Whatcom,  he  was  entitled  to  the 
sum  then  remaining  due  him  from  the  state, 
and  it  Is  immaterial  what  be  did  with  hl» 
money  when  it  was  paid  to  him.  Having 
transferred  his  claim  to  others,  the  same 
amount  Is  properly  due  to  them. 

Attention  Is  also  called  In  the  auditor's  re- 
turn to  an  act  ot  the  legislature  entitled  "An 
act  for  the  relief  of  W.  B.  Davey  and  other 
creditors  of  the  State  Normal  School  at  New 
Whatcom,  and  making  an  appropriation  there- 
for," approved  March  16,  18S17;  and  it  is  in- 
sisted tliat  it  Is  tlie  duty  of  the  auditor  to 
equitably  distriljute  this  latter  appropriation, 
together  ■with  the  balance  due  Davey  on  his 
contract,  among  tlie  class  of  claimants  spec- 
ified In  the  provision  of  the  contract  hereto- 
fore mentioned;  but  the  appr(H)rlation  of  tlie 
last  act  of  the  legislature  is  something  with 
which  the  plaintiffs  are  not  concerned.  They 
are  entitled  to  issuance  of  warrants  In  their 
favor,  and  according  to  the  dates  of  their  re- 
spective orders  for  the  amounts  due  them,  If 
said  amounts  remain  due  to  Davey,  and  un- 
paid on  tlie  contract.  Plaintiffs'  demurrer  to 
the  return  will  be  sustained,  and  a  peremp- 
tory writ  of  mandamus  issued  In  conformity 
to  this  opinion. 

SCOTT,  C.  J.,  and  ANDERS,  DUNBAR,  and 
GORDON,  JJ.,  concur. 


SHKT.DON    T.     PURDY.     County    Treasurer 

(BLAINE  NAT.  BANK,  Intervener). 

HARRIS  et  al.  v.  SAME. 

(Supreme  Court  of  Washington.    June  IC,  1897.) 

IScnooL  BuiLniXKiS — Bonus— Payment  of   Intek- 

EST— CONSTITI'TIONAI,   LaW. 

1  Hill's  Code,  S8  815,  816  (embodjing  Const, 
art.  9,  SS  1-3),  created  a  fund  to  be  exclusively 
iipplied  to  tlie  "eun-ent"  use  of  tlie  common 
sdioois.  Spolion  817  provides  for  a  county  fuuil 
to  lie  colipi'tcd  under  tlie  direct  tax  for  the  "sup- 
ixjrt"  of  the  common  school.  Section  818  pro- 
vides tliat  for  furnishing  additional  faciiitioa  a 
school  district  may  levy  a  special  tax,  but  malces 
110  provision  foi-  i)a.vnient  of  interest  on  district 
bonds.  Sections  2097-2701  authorize  a  school 
district  to  issue  negotiable  coupon  bonds  to  pur- 
chase sites  and  to  build  school  bouses,  and  re- 
quires it  to  levy  an  annual  tax  to  pay  the  in- 
terest on  such  bonds.  Section  2702  provides  that 
the  county  treasurer  "must  pay  out  of  any  mon- 
eys belonging  to  the  school  district"  interest  on 
any  bonds  issued  by  the  district.^  Const,  art.  7, 
§  5,  provides  that  "every  law  imposing  a  tax 
shall  state  distinctly  the  object  of  the  same,  to 
which  only  it  shall  be  applied."  Held,  that  so 
far  as  section  2702  purports  to  command  the 
treasurer  to  pav  interest  on  bonds  from  moneys 
appropriated  by  the  state  for  current  expenses, 
or  from  those  collected  under  a  special  tax  levied 
by  the  county  commissioners  for  the  support 
of  the  common  schools,  it  is  unconstitutional, 
since  the  tpnas  "support'' and  "current  expenses' 
mean  continuing,  regular  expenditures  for  the 
maintonunce  of  the  schools,  and  do  not  include 
the  building  of  sdiool  houses. 

Appeals  from  superior  court,  Whatcom  coun- 
ty;  John  R.  Winn,  Judge. 
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Separate  actions  by  O.  L.  Sheldon  and  N. 
TV.  Harris  and  otliei-s,  co-partnera  as  Harris  & 
Co.,  against  E.  W.  Purdy,  for  mandamus. 
The  Blaine  National  Bank  intervened  in  each 
ca.«se.  From  Judgments  In  favor  of  the  inter- 
vener, and  deujing  plaintiffs'  applications  for 
mandamus,  plaintiffs  appeal,  and  by  agree- 
ment submit  their  cases  together.    Affirmed. 

Ira  Bronson,  for  appellant  Sheldon.  Burke, 
Rhepard  &  McGllvra,  for  appellants  Harris 
and  others.  Kerr  &  ^frCord  and  Black  & 
Learning,  for  respondent  bank,  Falrchild  & 
Bruce,  for  respondent  Purdy, 

KEAVIS,  J,  Plaintiir  Sheldon  made  appli- 
cation for  a  writ  of  mandamus  to  compel  de- 
fendant I'urd.v,  as  treasurer  of  Whatcom 
county,  to  pay  coupons  due  upon  bonds  issued 
by  .scliool  district  No.  25,  which  coui>ons  were 
for  interest  due  on  bonds  November,  18US 
and  1804.  The  affidavit  for  the  writ  stated 
that  the  treasurer  had  funds  in  his  hands  be- 
longing to  the  school  district  sufficient  to  pay 
the  coupons.  The  county  tronsurer  answered 
tliat  the  plaintiff's  bonds  were  an  Issue  of 
$10,000,  made  November  1,  ISOl,  and  that  No- 
vember 1, 1800,  a  prior  Issue  of  bonds,  a  part  of 
the  same  series,  and  under  the  same  vote  of  au- 
thorization, was  made  by  tlie  district,  amount- 
ing to  ?30,000,  the  Interest  uixm  which  since 
November  1,  1803,  is  also  In  default;  that  the 
school  district's  money  in  his  hands  is  in  two 
funds,  one  of  which  is  known  as  the  general 
or  apportionment  fund,  and  is  composetl  cliief-  \ 
ly  of  moneys  apportioned  to  said  district  by 
the  county  superintendent  on  the  general 
school  funds  of  the  county  by  taxation  in  the 
county  for  general  school  punwses,  which 
comiM'isu  also  moneys  received  from  the  state 
of  Wa.^hington  from  the  permanent  school 
fund,  and  the  other  of  the  funds  is  known  as 
the  s])ecial  fund  of  the  scliool  district,  and  is 
composed  and  made  up  of  the  taxes  collected 
from  the  special  levy  of  taxes  ordered  b.v  the 
directors,  whicli  was  made  for  tlie  purpo.se 
of,  and  in  an  amount  at  that  time  by  the 
board  deemed  to  be  sufficient  to  pay  and  de- 
fray, all  current  expenses  of  the  school  dl.s- 
trlct.  Including  interest  on  bonds  and  out- 
standing warrants  issued  for  current  expens- 
es, and  that  no  levy  or  order  was  made  for  a 
tax  to  be  applied  exclusively  for  the  payment 
of  interest  on  any  bonds  of  the  district.  The 
plaintiffs  N,  W.  Harris  &  Co.  were  the  owners 
of  the  $30,000  issue  of  bonds  mentioned  in  the 
treasurer's  answer,  and  likewise  presente<1  In- 
terest coupons  due  on  said  bonds,  amounting 
to  $1,050,  to  the  county  treasurer,  and  de- 
manded payment  of  their  Interest,  and  api)lied 
to  the  superior  court  for  a  peremptory  writ  of 
mandamus  compellhig  the  county  treasurer  to 
pay  their  Interest  coupons.  In  each  action 
the  Blaine  National  Bank  Intervened,  and  al- 
leged: That  the  $40,000  series  of  bonds  issued 
by  the  school  district  and  held  by  the  philn- 
tlffs  In  both  actions  was  Issued  by  authority 
of  a  special  election  called  by  the  school  dis- 


trict in  pursuance  of  the  statute  to  vote  upon 
the  proposition  of  allowing  the  district  to  bor- 
row money  and  issue  negotiable  coupon  bonds 
theivfor  to  the  amount  of  $40,000;  said  mon- 
ey to  be  used  for  the  following  pm-poses: 
"First.  In  constructing  a  central  school  bouse 
or  building  on  block  No.  seventeen  in  War- 
ren's First  addition  to  the  town  of  Blaine, 
Whatcom  county,  Washington,  and  for  pro- 
viding the  same  with  all  necessary  furniture 
and  apparatus.  Second,  For  purchasing  lots 
Nos.  four,  five,  and  six  in  block  No.  seventeen 
of  the  original  town  site  of  Blaine,  Whatcom 
county,  Washington,  at  an  agreed  price  of 
live  htmdred  dollars  per  lot,  as  a  school  house 
site,  and  for  the  purpose  of  constructing  on 
the  said  site  a  ward  school  house  or  building, 
and  to  provide  the  same  with  the  necessary 
furniture  and  apparatus.  Third,  For  pur- 
chasing lots  Nob,  two,  three,  and  four  In  block 
No.  two  in  Rostaugh's  First  addition  to  the 
town  of  Blaine,  Wliatcom  county,  Washing- 
ton, as  a  school  site  or  sites,  at  an  agreed  price 
of  five  hundred  dollars  per  lot,  and  for  the 
purpose  of  building  thereon  a  ward  school 
house  or  building,  and  to  provide  the  same 
with  all  necessary  furniture  and  apparatus. 
Fourth,  For  the  purpose  of  funding  and  re- 
deeming the  then  outstanding  indebtedness  of 
the  said  school  district;  said  bonds,  if  issued, 
10  bear  a  rate  of  interest  not  to  exceed  ten 
per  cent,  per  annum,  payable  semiannually, 
and  to  be  payable  in  twenty  years  from  date." 
Tliat  at  the  date  of  tlie  Issuance  of  the  bonds 
there  were  outstanding  a  large  amount  of 
waiTants  issued  by  the  school  district  for  cur- 
rent e.Ypcuses  in  support  of  the  school,  which 
warrants  were,  by  the  terms  and  conditions 
upon  which  the  bonds  were  issued,  to  be  fund- 
ed, and  to  be  paid  by  the  proceeds  of  the  sale 
of  the  bonds,  and  prior  to  the  date  of  tlie 
issuance  of  the  last  series,  the  $10,000,  dated 
November  1,  1801,  tlie  district  issued  a  large 
amount  of  warrants  for  moneys  due  for  the 
purchase  of  school-house  sites,  and  also  for 
money  due  for  labor  performed  in  the  con- 
struction of  a  school  bouse.  That  the  Inter- 
vener Is  the  holder  and  owner  of  the  war- 
rants issued  for  the  purchase  of  the  school- 
uouse  site  to  the  amount  of  $l(>4,34,  and  of 
the  wan-auts  issued  for  the  construction  of 
tlie  school  bouse  in  the  amount  of  $127,00,  and 
of  the  warrants  which  were  to  be  funded  and 
paid  by  the  moneys  received  from  the  sale 
of  the  bonds,  the  amouut  of  $374,50,  That 
the  intervener  also  owns  and  is  in  possession 
of  the  other  warrants  of  the  school  district, 
issued  for  tlie  current  exi>cnses  incidental  and 
necessary  to  the  maintenance  of  the  school, 
to  the  amount  of  $339.03,  and  all  of  which 
warrants  had  been  presented  to  the  county 
treasurer,  and  payment  was  refused,  and  tlie 
treasurer  indorsed  thereon,  "Pi'esented  for 
payment,  and  payment  refused  for  want  of 
funds."  And  that  the  warrants  were  regis- 
tered by  the  treasurer.  The  two  actions  are 
heard  together  here.  It  is  admitted  that  there 
Is  in  the  custody  of  the  county  treasm'er,  de- 
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fendant,  a  cash  balance  of  $1,320.59  In  the 
general  or  apportionment  fund  of  the  school 
district,  and  In  the  special  fund  heretofore 
mentioned  a  cash  balance  of  |1,725.41,  and 
that  prior  to  the  presentation  to  the  county 
treasurer  of  the  Interest  coupons  referred  to 
and  held  by  them,  and  prior  to  the  maturity 
of  any  interest  coupons  of  the  school  district, 
there  had  been  Issued  by  the  school  district 
for  the  annual  current  expenses,  including  the 
money  due  from  the  district  for  the  salary 
of  teachers,  fuel,  and  other  current  and  neces- 
sary annual  expenses  for  conducting  the 
schools  In  the  district,  warrants  to  the  amount 
of  $6,059.80,  which  warrants  had  been  pre- 
sented to  the  defendant  Purdy  aa  treasurer, 
and  registered  as  outstanding  warrants  of  the 
district,  and  each  of  said  warrants  indorsed, 
"Presented  for  payment,  and  not  paid  for 
want  of  funds;"  and  that  the  ?33U.03  of  the 
warrants  held  by  the  Intervener  were  a  part 
of  the  series  of  warrants  last  above  men- 
tioned. 

Const.  IS  1-3,  art.  9,  created  a  common- 
school  fund,  which  shall  be  exclusively  ap- 
plied to  the  support  of  common  scliools.  The 
legislature  embodied  the  constitutional  pro- 
visions in  sections  815,  810,  1  Hill's  Code. 
Section  817  of  that  Code  has  provided  addi- 
tional support  for  scliools  by  creating  a  coun- 
ty school  fund,  which  is  supplied  by  direct 
levy  upon  each  county  by  the  county  com- 
missioners, and  into  this  fund  also  are  paid 
■fines  for  breach  of  penal  laws  of  the  state. 
Section  818  also  provides  that  a  si)ecial  tax 
may  be  levied  by  the  school  district  for  fur- 
nishing additional  school  facilities,  for  the 
payment  of  teachers'  wages,  building  school 
houses,  repairing  and  furnishing  apparatus, 
and  limits  the  tax  to  five  mills  on  the  dollar, 
unless  autliorized  b.v  vote  of  the  electors  of 
the  district  at  an  election  held  for  that  pur- 
pose. It  win  be  observed  that  section  818 
does  not  make  any  provision  for  pa.vment  of 
Interest  due  on  scliool-district  bonds.  The 
above  sections  are  all  found  under  the  title 
of  "Public  Education,"  in  Hill's  Code.  Sec- 
tion 2007  (1  Hills  Code)  contains  the  authori- 
ty which  enables  school  districts  to  borrow 
money  and  issue  negotiable  coupon  bonds 
therefor.  That  section  and  the  ones  follow- 
ing, to  and  Inclusive  of  section  2701,  contain 
all  the  authority  for  the  Issuance  of  negoti- 
able coupon  bonds,  as  held  by  plaintiffs,  by 
school  districts,  and  the  measure  of  the  lia- 
bility of  the  districts  therefor,  and  the  mode 
of  the  payment  of  both  principal  and  inti-r- 
est  of  such  bonds.  Section  2701  prescribes 
the  duty  of  directors  to  ascertain  and  levy 
annually  the  tax  necessary  to  i)ay  the  inter- 
est on  such  bonds  as  it  becomes  due,  with  a 
further  provision  for  levy  of  a  tax  to  meet 
principal  of  the  bonds.  Section  2702  declares 
that  the  county  treasurer  must  pay  out  of 
any  moneys  belonging  to  the  school  district 
the  Interest  upon  any  bonds  issued  under 
this  act  by  such  school  district,  when  the 
same  becomes  due,  upon  presentation  at  the 


treasurer's  office.  Under  this  last  section, 
plaintiffs  maintain  that  Interest  due  on 
school-district  bonds  is  preferred  to  any  oth- 
er liability  of  the  district,  and  must  be  paid 
when  there  are  any  funds  belonging  to  the 
district  In  possession  of  the  county  treasur- 
er. If  it  were  not  for  these  provisions,  that 
the  treasurer  must  pay  out  of  any  moneys  be- 
longing to  the  district  interest  upon  any 
bonds  issued  under  this  act,  there  would  be 
no  controversy  among  the  parties  now  before 
the  court.  The  plaintiffs  and  the  Intervener 
are  alike  creditors  of  school  district  No.  25. 
The  relation  of  debtor  and  creditor  exists  be- 
tween them.  There  can  be  no  reason  found 
in  their  respective  contracts  why  eltlier  cred- 
itor should  be  preferred  to  all  tlie  other  cred- 
itors. But  It  Is  contended  by  plaintiffs  that 
section  2702  establishes  their  preferential 
right  to  payment.  We  do  not  think  a  fair 
construction  of  the  legislation  mentioned  be- 
fore establishes  such  preference.  The  county 
treasurer  has  money  in  two  funds,— one  aris- 
ing from  the  apiwrtlonment  of  the  county 
superintendent,  which  Includes  the  money 
appropriated  by  the  state  and  paid  into  the 
common-school  fund,  and  the  other  collected 
under  a  tax  levied  by  the  county  commis- 
sioners under  section  817,  above  mentioned. 
This  fund,  under  the  constitution,  is  devoted 
to  the  support  of  the  public  schools.  That 
portion  coming  from  the  Irreducible  common- 
school  fund  Is  devoted  to  the  payment  of 
current  expenses.  The  building  of  new 
school  houses  and  the  purchase  of  school- 
house  sites  do  not  come  within  any  author- 
iJ.ed  signification  of  "current  expenses."  Nei- 
ther do  they  come  wltliin  any  well-dcflned 
acceptation  of  "support  of  the  common 
schools."  Both  the  terms  "support"  and 
"current  expenses,"  when  applied  to  the  com- 
mon schools  of  tills  state,  mean  continuing 
regular  expenditures  for  the  maintenance  of 
the  schools.  Building  a  new  school  house 
and  purchasing  a  site,  while  at  times  neces- 
sary and  i)roper,  are  unusual  and  e-xtraordi- 
nary  expenditures;  and  tlie  legislature,  in 
consonance  with  the  constitution,  has  evi- 
dently had  this  in  mind.  Two  methods  have 
been  provided  for  building  school  houses, — 
the  first  by  a  .special  tax  levied  by  the  district 
as  provided  In  section  81S,  and  the  second  as 
prescribed  by  section  2097,— the  bond  act. 
In  both  ways  the  school  district,  alone  and 
locall.v,  assumes  the  responsibility  of  the  ex- 
penditure; and  it  may  not  divert  taxes  rais- 
ed for  other  purposes  by  the  county  commis- 
sioners, and  paid  by  a  general  tax  of  the 
county,  and  aided  by  appropriations  from  the 
state  to  the  pa.vment  of  its  special  local  debt. 
Section  5,  art.  7,  of  the  constitution,  provides, 
"No  tax  shall  be  levied  except  In  pursuance  of 
law;  and  every  law  Imposing  a  tax  shall  state 
distinctly  the  object  of  the  same,  to  which 
only  It  shall  be  applied."  This  Is  an  ele- 
mentary doctrine  in  taxation,  and  without 
the  constitutional  declaration  It  has  been 
held  almost  uniformly  that  there  could  be 


Digitized  by  VjUUVIC 


Wash.)     PIONEER  SAV.  &  L.  CO.  v.  PEOVIDENCE  WASHINGTON  INS.  CO. 


231 


no  diversion  of  moneys  collected  by  taxation 
for  a  special  purpose,  and  placed  in  a  fund 
created  for  such  purpose.  Section  2702,  1 
Hill's  Code,  erldently  imposed  the  duty  upon 
the  county  treasurer  to  pay,  out  of  any  mon- 
eys belonging  to  the  school  district  In  the 
special-interest  fund  for  payment  of  Interest 
upon  bonds,  any  moneys  in  such  fund,  on 
presentation  of  interest  bonds,  and  can  go 
no  further.  Notwithstanding  Its  express  dec- 
laration, that  section.  In  so  far  as  It  purports 
to  command  the  treasurer  to  pay  interest 
coupons  from  moneys  raised  by  taxation 
for  another  puri>ose,  is  unconstitutional,  and 
therefore  void.  The  case  of  Munson  v.  Mud- 
sett,  15  Wash.  321,  46  Pac.  250,  Is  cited  by 
counsel  for  plaintiffs  as  controlling  in  the  de- 
cision of  this  case.  That  case,  however, 
arose  under  section  26S1  of  the  General  Stat- 
utes, providing  that  Interest  coupons  upon 
bonded  indebtedness  of  counties  should  rank 
as  warrants  upon  the  general  fund;  and  It 
was  held  that  such  coupons  were  payable  in 
the  order  of  their  Issuance  or  date,  of  equal 
rank  with  county  warrants  on  the  general 
fund,  and  we  cannot  rule  that  it  is  applicable 
here.  The  superior  court  denied  both  plaln- 
tifls'  applications  for  mandamus,  and  direct- 
ed the  payment  of  warrants  held  by  inter- 
veners, and  its  Judgment  is  affirmed. 

SCOTT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


PIONEER  SAVINGS  &  LOAN  CO.  v.  PROVI- 
DENCE WASHINGTON  INS.  CO. 

(Supreme  Court  of  Washington.    June  18,  1897.) 

IssuBASCE— Breach  or  Coxditioss— Change  of 

UWNEHSniP — HlGBTS    OF    MOKTOAOBEB. 

1.  Violation  of  a  stipulation  that  the  mortgagee 
shall  notify  the  insurpr  of  niiy  change  of  owner- 
Khip  will  not  ovoid  tlip  policy,  where  such  change 
occurs  botwp<>n  the  date  of  the  aijplication  and 
IMiymcnt  of  the  premium  by  said  mortgagee  and 
the  delivery  of  the  i)olicy. 

2.  After  a  mortgajjee  had  procure<l  a  policy 
coutaiuiug  a  clause  of  forfeiture  in  case  of  any 
clinnve  of  ownership  not  coiumuuicated  to  the 
insnnr.  it  receivwi  a  deed  of  the  i)roperty  from 
the  uiortBsigor,  with  tiie  express  agreement  that 
title  shouki  pass  only  on  condition  tnat  it  was 
apjirovcd  by  its  attorneys,  and  that  the  pending 
foreclostire  suit  be  disnuss(>d  and  the  mortgage 
satisfied.  Imt  the  mortgagee  did  not  in  fact  dis- 
miss the  suit  or  sritisfy  the  mortgage  till  after 
a  loss,  firhj.  that  it  Wiis  still  a  mortgagee  at  the 
tin)(r  the  loss  o<ciirre<l.  and  was  entitled  to  tlie 
insiimucp;  the  contract  pnividing  for  payment 
of  such  loss  as  the  mortgagee  sustained,  and  as 
its  interest  apijcan-d. 

.Appeal  from  superior  court,  Spokane  coun- 
ty;  Normau  Buck,  .ludge. 

Action  b.v  tlie  Pioneer  Savings  &  Loan 
Company,  formerly  named  the  National 
Building.  Loan  &  Protective  Union,  against 
the  Providence  Washington  Insurance  Com- 
pany. From  a  judgment  for  defendant  en- 
tered on  a  directed  verdict,  plalntifiC  appeals. 
Reversed. 


Mark  F.  Mendenhall,  for  appellant.  Graves. 
Wolf  &  Graves,  for  respondent. 

RBAVIS,  X  Action  at  law  to  recover  on  a 
fire  Insurance  policy.  The  plaintiff  procured 
a  policy  of  insurance  from  the  defendant 
against  loss  by  fire,  In  the  amount  of  $1,.500, 
upon  a  store  building  in  the  town  of  Post 
Falls,  Idaho.  The  policy  ran  directly  to  Ce- 
llnda  Newsom,  and  the  contract  of  insurance 
was  for  the  term  of  one  year  from  the  30th 
of  August,  1893,  at  noon,  to  the  30th  of  Au- 
gust, 1894,  against  all  direct  loss  or  damage 
by  fire.  The  application  for  the  insurance 
was  made  by  the  plaintiff  as  mortgagee  of 
the  property  owned  then  by  Cellnda  Newsom 
and  her  husband.  It  contained  the  stipula- 
tion, "Ixiss,  if  any,  payable  to  the  plaintiff 
named  as  mortgagee  or  trustee,  per  mort- 
gage disuse  attached,"  which  mortgage  clause 
contained,  among  other  things,  the  following 
provisions:  "It  Is  hereby  agreed  that  this 
insurance,  as  to  the  interests  of  the  above- 
named  mortgagee  or  beneficiary  in  the  trust 
'ieed  only  therein,  shall  not  be  invalidated 
by  any  act  or  neglect  of  the  mortgagor  or 
owner  of  the  property  Insured,  nor  by  the 
occupancy  of  the  premises  for  purposes  more 
hazardous  than  are  permitted  by  the  terms 
of  this  policy,  nor  by  any  change  in  title  or 
possession,  whether  by  legal  process,  volun- 
tary transfer,  or  conveyance  of  the  premises: 
provided,  that  the  mortgagee  or  beneficiary 
shall  notify  this  company  of  any  change  of 
ownership  or  Increase  of  hazard  which  shall 
come  to  the  knowledge  of  said  mortgagee  or 
beneficiary,  and  shall  have  permission  for 
such  change  of  ownership  or  such  increased 
hazard  duly  indorsed  on  this  policy."  On 
October  1, 1803,  the  buildings  were  totally  de- 
stroyed by  fire.  Notice  was  given  and  tender 
of  proof  of  loss  made  by  the  plaintiff  to  the 
defendant  within  seasonable  time  thereafter,' 
and  claim  for  payment  of  loss.  Defendant 
denied  all  liability  under  Its  contract  of  In- 
surance, and  plaintiff  began  this  action.  At 
the  trial  of  the  cause,  objection  was  inter- 
posed by  defendant  to  the  introduction  of 
testimony  because  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action.  The  court  sustained  this  objection, 
and,  upon  motion  of  defendant,  directed  the 
Jury  to  return  a  verdict  In  favor  of  the  de- 
fendant, and  entered  Judgment  thereon.  Pre- 
vious to  the  trial  a  general  demurrer  had 
been  Interposed  by  defendant  to  the  com- 
plaint, and  overruled  by  the  court. 

It  win  be  observed  that  the  question  pre- 
sented here  is  upon  the  sufficiency  of  the 
pleadings  by  the  plaintiff.  The  complaint 
sets  out  the  corporate  capacity  of  the  plain- 
tiff and  the  defenilant,  and  that  Newsom  and 
wife  were  tlio  o\\Ticrs  of  the  property  cover- 
ed l)y  the  policy  of  insurance,  and  as  such 
owners  executed  and  delivered  a  mortgage 
of  ?l,.SfiO  to  the  plaintiff,  for  a  valuable  con- 
sideration, and  that  the  mortgagors  agreed 
to  keep  the  premises  Insured  against  loss  by 
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fire,  anJ  the  policy  to  have  a  mortgage  clause 
attached,  with  the  loss,  If  any,  payable  to 
l)lalatiff,  and  that.  In  case  of  failvire  of  the 
mortgagors  to  keep  up  the  Insurance,  then 
the  mortgagee  to  take  out  the  Insurance  and 
pay  the  premiums,  and  the  mortgage  was  to 
he  security  for  the  premiums  paid;  that,  for 
a  breach  of  the  conditions  of  the  mortgage, 
plaintiff  commenced  a  foreclosure  suit  about 
the  2d  day  of  August,  1893,  in  the  district 
court  of  Kootenai  county,  Idaho,  and  Imme- 
diately served  the  defendant  with  summons; 
that  during  the  pendency  of  the  foreclosure 
suit,  about  August  28,  1893,  Newsom  and 
wife  made,  executed,  acknowledged,  and  de- 
livered their  deed,  thereby  Intending  to  con- 
vey the  mortgaged  premises  to  plaintiff,  and 
at  the  same  time  it  was  expressly  understood 
between  defendants  Newsom  and  plaintiff 
that  title  should  pass  to  plaintiff  only  on  the 
condition  that  said  title  be  approved  by 
plaintiff's  attorneys,  and  upon  the  further 
condition  that  the  foreclosure  suit  be  dis- 
missed and  the  mortgage  debt  satisfied  and 
discharged  by  plaintiff  as  against  Newsom 
and  wife;  that  about  the  21st  of  Septem- 
l)er,  1S!W,  plaintiff's  attorneys,  on  behalf 
of  the  plaintiff,  filed  a  motion  in  the  Idaho 
court  to  dismiss  the  foreclosure  suit,  and  the 
motion  to  (llsmiiis  the  suit  was  heard  and  or- 
der of  dismissal  thereon  entered  by  the  court 
on  tlie  (ith  of  November,  1803;  that,  during 
tlie  pendency  of  the  foreclosure  suit  In  ac- 
<'ordance  with  the  provisions  of  the  mort- 
gage, plaintiff,  upon  the day  of  August. 

1893,  at  Minneapolis,  Minn.,  applied  for  and 
procured  from  defendant  Insurance  on  the 
premises,  and  paid  the  premium  of  $<>7..'>0 
therefor;  and  that  defendant,  by  its  agents 
duly  autiiorized  thereto,  on  August  30,  l.S!)3, 
at  SiKjkauo,  Wash.,  made  the  i)olicy  of  in- 
surance In  writing  and  insured  the  prem- 
ises as  the  property  of  Celiuda  Newsom  in 
tlie  sum  of  f  1,500  against  loss  lij'  fire.  After 
the  demurrer  was  overruled,  defendant  an- 
swered. In  substance,  denying  Information 
sufllclent  to  form  a  belief  as  to  the  formal 
matters  alleged  in  the  complaint,  and  affirm- 
atively alleging  that  at  no  time  prior  to  the 
date  of  the  fire  did  the  plaintiff,  or  Newsom 
or  wife,  or  any  other  party,  notify  defendant 
of  any  change  of  ownership  which  had  come 
to  the  knowledge  of  either  of  the  iMirties,  nor 
did  plaintiff  obtain  permission  for  such 
change  of  ownership,  or  obtain  permission 
for  the  execution  of  the  deed  from  Newsom 
and  wife  to  plaintiff,  or  concerning  the  ap- 
proval of  the  title  of  the  mortgaged  prem- 
ises, or  concerning  the  pendency  or  dismissal 
of  the  foreclosure  suit,  and  that  at  the  time 
of  the  fire,  and  when  the  policy  of  Insurance 
was  made,  plaintiff  was  the  owner  In  fee 
simple  of  the  mortgaged  premises.  The  an- 
swer further  alleges  that  the  policy  describ- 
ed in  the  complaint  contained  the  following 
covenant:  "That  said  policy  should  be  void 
If  the  Interest  of  the  Insured  be  other  than 
unconditional  and  sole  ownership,  or  if  the 


subject  of  the  ownership  of  the  Insurance 
be  a  building  on  ground  not  owned  by  the 
Insured  in  fee  simple,  or  If  any  change  other 
than  by  the  death  of  the  Insured  should  take 
place  in  the  Interest,  title,  or  possession  of 
the  subject  ot  the  Insurance,  whether  by  le- 
gal process  or  judgment,  or  by  voluntary  act 
of  the  Insured  or  otherwise."  Plaintiff  re- 
plied, denying  the  absolute  sale  by  Newsom 
and  wife  to  It  on  August  28th,  and  also  alleg- 
ing that  plaintiff's  otUcers  could  not  notify 
the  defendant  of  the  settlement  of  the  fore- 
closure suit,  and  that  notice  was  given  of 
the  pendency  of  the  foreclosure;  alleging 
that  by  reason  ot  the  necessary  lapse  of  time 
in  procuring  the  abstract  of  title  and  In  ap- 
proving said  title,  and  the  time  necessarily 
consumed  by  the  transmission  of  the  United 
States  mails  to  and  from  the  city  of  Minne- 
apolis, plaintiff's  otHcers  could  not  and  did 
not  have  any  notice  or  knowledge  of  the  fore- 
closure suit  at  tiie  time  of  making  applica- 
tion for  the  policy  of  insurance,  or  at  the 
time  of  the  fire;  and  the  plaintiff  also  al- 
leges that  It  notified  defendant  of  the  pend- 
ency of  the  foreclosure  suit,  and  defendant 
issued  the  policy  of  Insurance  with  full  no- 
tice and  knowledge  of  the  suit.  Besides  the 
covenant  above  mentioned  in  defendant's  an- 
swer relative  to  the  ownersliip  of  the  proper- 
ty, whicli  was  In  tlie  policy,  there  was  also 
another  stipulation  as  follows:  "If,  with  the 
consent  of  this  comiiany,  an  interest  under 
tills  policy  sliall  exist  in  favor  of  a  mort- 
gagee, or  of  any  person  or  corporation  hav- 
ing an  Interest  in  the  subject  of  Insurance 
other  than  the  Interest  of  the  Insured  as 
dcscrllicd  iiereiu,  tlie  conditions  Iiereinbefore 
contained  shall  apply  In  the  manner  express- 
eO  in  such  provisions  and  conditions  of  Insur- 
ance relating  to  such  insurance  as  shall  be 
written  upon,  attached  or  appended  hereto." 
1.  I'laintiff.  under  the  terms  of  its  mort- 
gage, when  the  mortgagors  had  failed  to  pro- 
cure insurance  for  the  buildings  on  the  mort- 
gaged pi-enilses,  applied  to  defendant,  a  Min- 
nesota corporation  In  MinneaiHi'-is,  for  a  fire 
Insurance  policy,  as  a  mortgagee,  and  iwld 
the  premium  at  the  time  of  J07..">0.  The  poli- 
cy was  forwarded  to  be  countei-slgned  at  the 
agency  of  defendant  at  Spokane,  Wash.  The 
allegation  of  the  complaint  is  that  this  appli- 
cation was  made  and  the  premium  paid  on 

the  day  of  August,  18!«.     We  think  It 

may  reasounlily  be  Inferred  that  the  premium 
was  ]iaid  upon  the  application  made  at  Min- 
neaiiolls  at  least  three  days  before  the  policy 
was  delivered  at  Spokane.  At  the  time  the 
application  was  made,  Newsom  and  wife,  the 
mortgagors,  were  the  owners  of  the  premises 
insured.  If,  as  maintained  by  the  defendant, 
the  presumption  exists  that  plaintiff  made  a 
representation  of  the  title  In  its  appUcatioa 
for  IiLsurauce  to  defendant,  then  such  state- 
ment of  title  was  at  that  time  true.  In  con- 
templation of  both  iiarties,  the  pi-emlses  were 
mortgaged,  and  a  mortgage  foreclosure  might 
be  made  and  a  change  of  title  occur;  and,  lu 
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such  cliauge  of  title,  >.plaintlff,  mortgagee, 
niiglit  become  the  owner.  Indeed,  the  con- 
tract of  Insurance  with  the  plaintiff,  the  mort- 
gagee, provided  that  no  change  of  title  or 
]x>sses'slon,  etc.,  should  affect  the  contract. 
We  believe  the  rule  8upi)ort,jd  by  the  better 
authority  Is  that  the  contract  of  Insurance 
with  a  mortgngee  by  an  Insurance  company 
is  a  separate,  distinct  contract  from  that  of 
the  owner  of  the  property,  and  that  it  Is  hi 
(■ontemphktton  between  the  parties  to  the  con- 
tract that  a  change  of  title  may  occur,  and 
that  a  third  pei-son  or  the  mortgagee  may  be- 
come the  owner,  and  that  the  ordinary  stipu- 
lation in  insurance  policies  In  such  contracts, 
That  the  mortgagee  shall  notify  the  insurance 
company  of  a  change  of  title,  Is  one  not  a 
iiubstantive  part  of  the  contract,  for  violation 
of  which  a  forfeiture  will  lie,  but  Is  simply  a 
sub.scQuent  breach  of  the  contract,  for  which 
dnniages  may  lie  if  the  in.surance  company  Is 
injured.  Such  being  the  rule,  we  would  have 
no  difficulty  In  adjudging  the  defendant  lia- 
ble for  the  loss.  If,  after  the  delivery  of  the 
iwllcy,  such  change  of  title  had  occiured,  al- 
tliongh  defendant  was  without  notice  of  the 
same.  But  the  change  of  title  In  the  c.rse  at 
bar  evidently  occurred  in  the  interval  be- 
tween the  application  and  payment  of  premi- 
um at  Minneapolis  and  the  dolivery  of  the  pol- 
icy to  the  plaintiff  at  Spokane.  May  on  Insur- 
ance (voliune  1  I3d  Ed.]  5  270i>,  discussing 
foreclosure,  says:  "If,  however,  the  policy  ex- 
pressly provides  that  the  commencement  of 
foreclosure  proceedings  shall  avoid  it,  the 
condition  will  be  enforced.  But  where  an  ap- 
plication truly  stated  that  no  fortsclosure  pro- 
ceedings had  been  begun,  and  the  policy 
stipuhited  that  the  coiumencenicnt  of  any 
foreclosure  proceedings  shall  immediately  ren- 
der this  policy  void,  and  no  such  proceed- 
ings were  begun  after  the  policy  was  Issued, 
but  there  were  sudi  begun  between  the  date 
ot  the  appUratlon  and  the  date  of  the  policy, 
it  was  held  that  the  company  was  bound,  and 
the  iK)llcy  was  not  forfeited.  The  insurer 
mast  stipulate  for  the  inten-ening  period.  If 
he  would  cover  It"  This  question  has  also 
lieen  directly  b^ore  the  supreme  court  of 
Iowa  hi  a  case  In  which  the  facts  are  very 
similar  to  those  in  the  one  now  under  con- 
sideration here.  In  that  case  the  application 
for  insurance  was  imde  Kebmaiy  23d,  and 
Hlated  that  no  proceedings  had  been  com- 
menced to  enforce  a  mortgage  on  the  prop- 
erty, which  statement  was  true  at  that  time. 
The  application  also  provided  that  no  llaldll- 
ty  should  atmch  tmtll  It  should  be  approved 
by  the  tromiiany.  It  was  approved  ami  the 
l)olicy  issued  March  .3d.  Tlie  policy  provld- 
»>J  that  the  commencement  of  foreclosure  pro- 
ceedings against  the  property  should  render 
It  void.  Foreclosure  proceedings  were  In  fact 
l>egnn  between  the  dates  of  the  application 
and  the  issuance  of  the  policy,  and  the  court 
held  that  the  iwlicy  was  not  void  liecnuse  of 
cui-h  foreclosure  pn)cpedlugs.  Tlie  coiu-t  K,Tiii: 
'•Upon  the  3d  of  March  It  relied  upon  what 


the  Insured  said  about  the  property  on  the 
23d  of  February.  The  company  knew  that 
the  condition  of  the  property  was  liable  to 
change  In  the  Interval,  and  employed  no 
means  to  Inform  Itself.  We  think  It  took  its 
own  risk  In  regard  to  such  change.  \Mien  It 
Issued  Its  policy  on  the  3d  duy  of  March,  It 
seems  to  us  that  It  tmdertook  to  Insure  the 
property  as  It  then  was.  We  do  not  think  the 
policy  can  be  understood  as  meaning  that 
foreclosure  proceedings  commenced  before 
that  time  would  render  the  policy  void.  No 
one  can  read  the  provision  against  the  com- 
mencement at  foreclo.sure  proceedings  with- 
out being  impressed  that  it  was  designed  to 
provide  merely  for  the  future."  Day  v.  In- 
surance Co.,  72  Iowa,  097,  34  N.  W.  435. 
This  court.  In  the  case  of  Dooly  v.  Insurance 
Co.,  47  Pac.  507,  held  that  a  policy  of  Insur- 
ance c(HitalnIng  a  stipulation  similar  to  the 
one  In  the  case  at  bar,  that  if  the  ownership 
was  not  sole,  unconditional  ownership  in  fee, 
it  was  void,  and  where  at  the  time  the  policy 
was  written  and  delivered  the  insured  was 
not  such  owner,  and  where  the  insurance 
company  had  no  knowledge  of  the  title,  and 
no  false  representations  had  been  made  by 
the  insured,  was  not  vitiated.  In  effect.  It 
was  decided  that  the  Insurance  company  must 
inquire  or  Inform  Itself  about  the  title,  or  else 
It  will  not  be  material.  In  the  policy  before 
us,  as  usual  in  Arc  Insurance  policies,  there 
are  numerous  printed  stipulations  in  large  and 
small  type,  and  that  they  are  not  always 
closely  noticed  by  either  the  Insurer  or  the 
Insured  is  obvious  from  a  reading  of  this  poli- 
cy. The  stipulation  that  exists  In  the  printed 
portion  of  this  policy,  "or  If  any  change  other 
than  by  the  death  of  the  insured  should  takQ 
p'Jtce  In  the  Interest,  title,  or  possession  of 
the  subject  of  the  Insurance,  whether  by  legal 
process  or  Judgment,  or  by  voluntary  act  of 
the  Insured  or  othenvise,"  was  not  eliminated 
by  the  defendant  or  Its  agents  when  they  de- 
livered the  policy,  yet  it  Is  abscdutely  Incon- 
sistent with  the  contract  which  It  specially 
made  with  the  plaintiff  as  mortgagee,  and 
wldch  was  attache<l  to  the  policy,  the  lat- 
ter contract  stipulating  that  such  changes 
should  not  vitiate  the  policy.  This  illustra- 
tion is  mentioned  tluit  It  may  be  seen,  when 
the  strictness  of  a  forfeiture  Is  claimed  by 
the  Insurance  company  because  of  a  stipula- 
tion perhaps  first  noticed  by  the  insured  after 
loss,  it  will  be  closely  scrutinized  before  for- 
feiture Is  declared.  Nothing  will  be  Inferred 
in  favor  of  the  forfeiture, 

2.  But  another  phn.-<e  of  the  contention  for 
a  forfeiture  of  the  contract  by  the  defendant 
may  here  be  examined.  It  Is  true  that  the 
execution  and  delivery  of  a  deed  by  grantor 
to  grantee  estops  the  grantor  from  afterwards 
setting  up  a  conditional  delivery,  or  qualify- 
ing It  In  any  way.  This  rule  has  its  reason, 
which  is  that  in  .so  imiwrtant  a  matter  as  the 
conveyanci>  of  title  to  i-eal  estate  the  door 
for  the  Introduction  of  parol  testimony  to 
contradict  the  delivery  of  a  deed  when  once 
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u>aae  wlU  not  be  opened.  But  this  estoppel 
upon  the  grantor  does  not  always  conclude 
the  grantee.  The  plaintiff  here  was  the  mort- 
gagee. It  did  not  agree  to,  and  did  not  In 
fact,  dismiss  the  foreclosure  proceeding  or 
satisfy  the  mortgijge  until  after  the  loss  oc- 
euri-ed  by  fire.  The  rule  is  that  a  mortgagee 
taking  a  conveyance  of  the  fee  by  a  deed 
does  not  always  and  necessarily  merge  the 
mortgage  In  the  title,  but,  on  the  contrary,  if 
It  is  to  the  interest  of  the  mortgagee  to  still 
uulntain  the  mortgage,  he  may  do  so.  It 
would  be  but  an  ordinary  precaution,  when  a 
deed  was  tendered  by  the  mortgagor,  to  ex- 
amine the  title  before  acceptance  of  the  deed. 
There  might  be  intervening  iucumbrancea 
which  would  make  it  necessary  to  maintain 
the  mortgage  intact,  and  conclude  a  foreclo- 
sure, and  derive  title  through  a  judicial  sale, 
rather  than  to  retain  the  ownership  by  deed 
from  the  mortgagor.  Evidently  here  it  was 
to  the  Interest  of  the  plaintiff  to  maintain  its 
mortgage  after  the  loss  by  fire  occurred,  and 
It  did  so  for  some  time;  and,  it  It  were  In 
any  sense  a  mortgagee  when  the  loss  occur- 
red, tile  liability  of  the  defendant  was  at  that 
date  fixed,  because  its  contract  la  to  pay  such 
loss  as  the  mortgagee  sustained  and  as  its 
Interest  appeared.  The  defendant  seems  to 
have  retainetl  the  ?07..">0,  and  refused  to  pay 
the  loss  under  Its  contract  of  insurance.  In 
conformity  to  the  views  heretofore  express- 
ed, the  judgment  of  the  superior  court  Is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

SCOTT,   C.   J.,   and   DUXBAK,   GORDON, 
and  ANDERS,  JJ.,  concur. 


MOORE  V.  TERRY  et  nl. 
(Supremo  Court  of  Wnshington.    .Tuuc  21,  1897.) 

ClIATTKL   MoitTOAGE— LiKS. 

Two  partner.s  executed  a  mortgase  on  all 
their  furniture  in  un  hotel,  which  was  to  cover 
ail  furniture  tlieroiiftpr  put  in  by  them.  After  a 
disHnhition  of  the  firm,  the  sun-ivor  placed  cer- 
tain of  hia  furniture  in  the  building,  which  was 
claimed  by  his  assignee  in  insoivoncs'.  'Hrfr/,  that 
laborers  in  Hie  hotel,  whose  claims  were  preferred 
under  1  Hill's  Code,  S  SITZ.  and  w)io  had  no 
actual  knowledge  of  the  mortgage,  were  entitled 
to  the  proc«'ds  of  the  sale  of  such  individual 
furniture  as  against  the  mortgagee. 

Appeal  from  superior  court.  King  county;  J. 
W.  Langley,  .Judge. 

Action  by  Wallace  H.  Moore,  as  assignee  of 
the  insolvent  estate  of  J.  W.  Dodge,  against 
Edward  L.  Terry  and  another.  From  judg- 
ment for  plaintiff.  defend;uits  appeal.  Affirm- 
ed. 

Carr  &  Preston,  for  appellants.  Boyer  & 
Gule,  for  respondent. 

SCOTT,  C.  J.  The  npiiellants  are  the  suc- 
{■essors  in  interest  of  themselves  and  one  Frye, 
who,  wiili  their  wives,  executed  a  lease  of  an 
hotel  and  certain  furniture  therein  to  Dodge 


&  Smith,  as  co-partners.  The  lease  also  con- 
tained a  chattel  mortgage,  whereby  said 
Dodge  &  Smith,  to  secure  the  jiayment  of 
the  rent,  stipulated  in  the  lease,  mortgaged 
certain  furniture  which  they  had  at  the  time 
hi  the  building.  It  also  contained  a  further 
provkilon  that  the  mortgage  should  cover  all 
furniture  thereafter  put  in  by  them.  Dodge  & 
Smith  conducted  an  hotel  under  the  terms  of 
the  lease  for  some  time  thereafter,  when  the 
Iiartnershlp  existing  between  them  was  dis- 
solved. Smith  withdrew,  and  Dodge  there- 
after conducted  tlie  business.  This  was  dono 
with  the  knowledge  and  consent  of  the  lessors, 
although  no  new  express  agreement  was  there- 
after entered  into  between  them,  verbal  or 
otherwise.  Dodge  continued  to  pay  the  same 
rent  as  the  lease  provided  for.  After  operating 
the  hotel  for  some  time,  he  made  an  assign- 
ment for  the  benefit  of  his  creditors.  At  that 
time  he  was  owing  a  considerable  amount  for 
the  rent  of  the  building,  and  he  was  also  in- 
debted to  divers  persons  for  services  rendered 
in  conducting  said  hotel  business,  which  were 
rendered  wltldn  00  days  prior  to  the  assign- 
ment, and  are  prefeired  claims  tmder  section 
3122,  vol.  1.  of  Hill's  Code.  After  the  disso- 
lution of  said  co-partnei-shlp.  Dodge  phiced  cer- 
tain furniture  In  the  building,  belonging  to 
him  individually,  and  the  contest  is  as  to 
whether  the  appellants  are  entitled  to  this 
furniture  under  their  said  mortgage,  or  wheth- 
er it  mast  be  devoted  to  the  imyment  of  the 
other  claims  referred  to.  The  case  w.as  tried 
upon  an  agreed  statement  of  facts,  and  the 
lower  court  found  in  favor  of  the  labor  claim- 
ants. Under  an  arrangement  between  the  par- 
ties, tlie  furniture  had  been  taken  by  the  ap- 
pelhints  at  the  agreed  value  of  $290.  Tlie 
amount  due  the  appellants  for  rent  and  the 
aggregate  amount  of  claims  of  the  laborers 
eiicli  exceeds  this  sum. 
Tliere  is  a  serious  question  as  to  whetlier 

!  the  mortgage  given  by  the  partnership  could 
be  held  to  cover  the  Individual  goods  of  one 

:  of  the  partners,  although  placed  In  the  build- 
ing and  used  in  the  business  as  these  were. 
But,  even  If  it  was  sufficient  as  a  basis  for 
or  to  create  a  lien  upon  the  property  in  ques*- 
tion  in  favor  of  the  appellants  as  against 
Dodge,  we  do  not  think  the  same  rule  should 
follow  as  against  his  creditors,  particularly 
the  preferred  claimants.  It  Is  conceded  tliat 
they  had  no  actual  knowledge  of  the  mortgage, 
but  only  such  construrtlve  notice  as  was  giv- 
en by  its  lieing  recoi-ded  as  a  chattel  mort- 
gage. It  did  not,  in  terms,  cover  the  individ- 
ual proi)erty  of  Dwlge,  and  as  against  him 
could  at  most  only  have  been  regarded  as  an 
agreement  for  a  Hen,  or  as  creating  an  eq- 
uitable lien  upon  such  proiierty.  The  appel- 
lants contend  that  tlie  assignee  could  have  no 
gi-eater  rights  than  Dodge  himself  had  in  the 
premises,  and  that,  if  a  lien  could  be  main- 
tained as  against  Dodge,  It  must  be  held  good 
in  this  Instance;  and  authorities  are  cited  up- 
on tiie  proposition  tliat  an  assignee  can  have 
no  greater  rights  than  the  Insolvent  had.  But, 
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vaaAer  the  beddings  of  this  court,  such  a  role 
does  not  obtain  here,  for  the  assignee  rq?re- 
sented  the  creditors  as  well  as  the  insolvent, 
and  could  assert  such  rights  as  the  respective 
creditors  could  have  asserted  in  case  of  a  di- 
rect action.  Mansfield  v.  Bank,  5  Wash.  665, 
32  Pac.  789,  999.  We  are  of  the  opinion  that 
the  decision  of  the  lower  court  was  right  in 
finding  that  no  lien  under  the  mortgage  could 
be  had  upon  the  property  In  qiiestion  as 
against  the  claims  of  these  laborers,  and  that 
Is  the  only  question  necessary  to  pass  upon 
here.    Affirmed. 

REAVIS,  ANDERS,  DUNBAR,  and  GOB- 
DON,  JJ.,  concur. 


GRAHAM  v.  McCOY  et  al. 
(Supreme  Court  of  Wasiiington.    June  21,  1897.> 

On  petition  for  rehearing.  Former  decision 
modified. 

For  opinion  on  appeal,  see  48  Pac.  780. 

REAVIS,  J.  On  petition  fbr  rehearing  In 
this  cause  our  attention  Is  directed  to  an  error 
in  the  order  for  entry  of  jud;nnent  In  the  su- 
perl<w  court  given  In  the  decision.  The  supe- 
rior court  was  directed  to  enter  Judgment  in 
favor  of  the  defendants  for  the  difference  ex- 
isting between  the  counterclaim  of  $3,000  and 
the  balance  due  on  the  mortgage.  We  had 
overlooked  the  fact  that  this  Is  a  suit  by  the 
assignee  of  the  mortgage  and  contract  of  the 
m(»tgagee,  and  that  the  defendants  can  only 
plead  damages  for  breach  of  the  original  con- 
tract as  a  defense  against  the  claim  of  plain- 
tiff. 2  Hill's  Code,  $§  145,  813.  The  decision 
Is  therefore  modlfled,  and  the  superior  court 
directed  to  allow  defendants'  counterclaim  to 
offset  plaintiff's  demand.  It  not  exceeding  the 
amount  of  the  counterctalm;  but  that  no  judg- 
ment beyond  costs  go  against  plaintiff  in  any 
event.  We  have  examined  the  whole  petition 
for  rehearing,  and  are  satisfied  with  the  con- 
clusions heretofore  reached  In  the  cause. 

SCOTT,  C.  J.,  and  ANDERS,  DUNBAR,  and 
GORDON,  JJ.,  concur. 


NASON  V.  NORTHWESTERN  MILLING  & 

POWER  CO.  et  al. 
(Supreme  Court  of  Waahington.    June  17,  1897.) 

TniAiy — OvTKK  or   EvinEN'CE— Mechanics'   Libns 

— PjjioiiiTY— Lis  Fenukxs — Actions — 

Monthly  Payments. 

1.  A  statement  of  counsel  that  "I  would  like 
to  hare  the  record  in"  a  ca»e  named,  "in  order  to 
nhow"  certain  facts,  is  not  such  an  offer  of  the 
record  aa  to  pretH'iit  a  (^ueiition  on  its  exclusiou. 

2.  On  filing  a  mecbamc's  lien  claim,  it  reliites 
back  to  the  date  of  the  first  work  by  the  claini- 
nnt,  as  against  lis  pendens  filed  l>efore  the  lion 
rinim  in  an  action  to  foreclose  a  mortgage  given 
after  the  commencement  of  work  by  ttie  claim- 
ant, under  Sess.  Laws  189.3,  pp.  33,  34,  §§  4,  5, 
providing  that  mechanics'  liens  are  preferred  to 


all  incumbrances  attaching  after  the  commence- 
ment of  work  by  the  claimant,  but  that  no  such 
lien  shall  exist  unless  a  claim  is  filed  within  a 
certain  time  after  the  completion  of  the  work. 

3.  Laws  1893,  c.  24,  relating  to  mechanics' 
liens  and  providing  (section  11)  that  no  action 
shall  bo  begun  to  enforce  such  a  lion  while  a  prior 
action  "to  forpolose  nnother  lien"  is  pending,  but 
all  lien  claimants  must  intervene  therein,  applies 
only  to  prior  actions  to- enforce  mechanics'  liens, 
and  does  not  require  a  lien  claimant  to  intervene 
in  an  action  to  foreclose  a  mortgage. 

4.  The  mere  fact  that  one  performing  lienable 
work  under  an  entire  contract  is  paid  by  the 
month  does  not  prevent  his  lien  from  attaching 
from  the  date  of  the  first  work. 

Appeal  from  sui^erlor  court,  Spokane  coun- 
ty; James  Z.  Moore,  Judge. 

Action  by  P.  T.  Nason  against  the  North- 
western Milling  &  Power  Company  and  oth- 
ers to  foreclose  a  mechanic's  lien.  There  was 
a  decree  for  plaintiff,  and  defendant  the  Ams- 
terdamsch  Trustee's  Kantoor  appeals.  Af- 
firmed. 

Blnkley,  Taylor  &  McLaren,  tor  appellant. 
James  Dawson,  for  respondent. 

GORDON,  J.  This  action  was  commenced 
by  respondent  In  the  superior  court  for  Spo- 
kane county  to  foreclose  a  Hen  for  services 
rendered  and  labor  performed  as  "architect, 
superintendent,  and  laborer"  In  and  upon  a 
certain  large  brick  building,  owned  by  the 
Northwestern  Milling  &  Power  Company,  a 
corporation,  between  the  22d  of  April,  1895, 
and  the  14th  of  March,  1896.  Respondent's 
claim  for  lien  wa.s  filed  for  record  In  the  au- 
ditor's office  on  the  12th  day  of  May,  1896. 
The  Amsterdamsch  Trustee's  Kantoor,  a  cor- 
poration, was  made  a  party  to  the  proceed- 
ing, under  the  general  allegation  that  It  had 
or  claimed  to  have  some  Interest  which  re- 
spondent alleged  was  subsequent  to  and  sub- 
ject to  his  Hen.  The  milling  company  made 
no  appearance  In  the  action.  The  appellant, 
on  the  Ist  day  of  June,  1896,  filed  a  general 
demurrer,  w^hlch  It  appears  to  have  aban- 
doned; and  thereafter,  on  the  10th  day  of 
June,  It  made  answer.  In  which  It  affirmative- 
ly alleged  that  on  the  2d  day  of  June,  1896, 
in  an  action  pending  in  the  superior  court  of 
Spokane  covmty,  in  which  it  was  plaintiff, 
and  the  Northwestern  Milling  &  Power  Com- 
pany, .a  corporation,  was  defendant  (being 
cause  No.  10.592  in  that  court),  a  decree  was 
entered  In  its  favor,  foreclosing  a  mortgage 
made  by  the  milling  comimny  upon  the  prem- 
ises affected  by  and  embraced  within  respond- 
ent's claim  of  lien,  and  that  the  action  in 
which  said  decree  was  given  and  made  was 
commenced  by  the  filing  of  a  complaint  there- 
in with  the  clerk  of  said  superior  court  on  the 
20th  day  of  March,  1890,  and  on  the  same  day 
filing  with  the  auditor  a  notice  of  the  penden- 
cy of  .said  action;  that,  in  and  by  the  decree 
aforesaid,  all  persons  claiming  through  or  un- 
der the  defendants  in  that  action  subsequent 
to  tile  filing  of  plaintiff's  mortgage,  or  subse- 
quent to  the  filing  of  the  notic-e  of  Us  pendens 
In  said  iictinn.  were  barred  and  foreclosed  of 
any  right,  estate,  Interest,  or  lieu  upon  the 
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premiRes  affected  thereby.  The  answer  did 
not  disclose  the  date  of  the  execution  or  rec- 
ord of  appellant's  mortgage,  but,  aa  already 
noticed,  it  alleged  that  the  action  to  foreclose 
It  was  commenced,  and  notice  of  Us  pendens 
filed,  on  the  20th  of  March,  1896,  which  was 
prior  to  the  record  of  respondent's  claim  for 
lien.  At  the  trial,  after  respondent  had  in- 
trodnced  hia  eyldenoe,  and  rested,  appellant's 
counsel  entered  the  following  motion:  "I 
move  that  the  action  be  dismissed,  as  it  ap- 
pears by  the  evidence  and  the  admissions  of 
plaintiff  himself  that  he  was  employed  by  the 
month,  and  by  the  complaint  it  appears  that 
he  has  been  paid  for  at  least  two  months  of 
bis  employment.  I  would  like  to  have  the 
record  in  the  case  of  The  Amstcrdamsch 
Trustee's  Kantoor  vs.  The  N.  W.  Milling  and 
Power  Company,  in  order  to  show  our  lis  pen- 
dens was  filed  and  our  decree,  unless  Mr. 
Dawson  [respondent's  attorney]  is  willing  to 
admit  the  lis  pendens  was  filed  on  the  20th 
of  March."  Thereupon  respondent's  counsel 
objected,  and  the  court  sustained  the  objec- 
tion; and,  no  further  proof  being  offered  by 
either  party,  the  court  made  its  findings,  and 
entered  decree  in  favor  of  the  respondent, 
from  which  the  mortgagee  has  appealed. 

A  single  error  is  assigned,  via.  "that  the 
trial  court  erred  in  excluding  the  testimony 
offered  on  behalf  of  appellant."  Included 
wlthhi  the  statement  of  facts  which  has  been 
brought  to  this  coart  are  what  purport  to  be 
copies  of  certain  portion^  of  the  record  in  an 
action  entitled  "The  Amsterdamsch  Trustee's 
ELantoor  vs.  The  N.  W.  Milling  &  Power  Com- 
pany"; the  parts  of  records  so  referred  to  be- 
ing the  findings  of  fact,  conclusions  of  law, 
and  decree  of  the  court  in  that  action,  and 
also  the  notice  of  lis  pendens  heretofore  re- 
ferred to.  From  such  findings  it  appears  that 
appellant's  mortgage  was  executed  on  May 
21,  1896,  and  recorded  on  the  same  day.  Up- 
on the  record  It  is  doubtful  if  appellant  is  en- 
titled to  be  heard  to  urge  that  the  court  ex- 
cluded any  testimony  offered  by  it.  The  state- 
ment of  counsel  that  he  "would  like  to  have 
the  record  in  the  case  of  [naming  It]"  was 
made  in  connection  with  his  motion  to  dismiss, 
and  it  seems  to  us  not  to  have  amounted  to  an 
offer  of  evidence,  nor  from  the  language  em- 
ployed could  it  be  told  what  the  "record"  so 
offered  contained.  But  aside  from  this,  and 
assuming  that  the  proper  offer  was  made,  we 
are  of  the  opinion  that  the  court  did  not  err 
In  excluding  the  findings  of  fact  and  the  de- 
cree In  the  action  referred  to.  Respondent 
was  not  a  party  to  that  action,  and  could  only 
be  affected  thereby  upon  the  theory  that  he 
acquired  an  interest  in  the  premises  subse- 
quent to  the  filing  of  the  notice  of  lis  pendens 
therein;  and  it  is  the  contention  of  appellant 
that  the  respondent  ac<|uired  no  interest  in  the 
mortgaged  premises  until  he  filed  his  claim  of 
lien  on  May  12,  1806,  and  its  entire  case  is 
based  upon  that  assumption.  The  doctrine 
Df  lis  pendens  is  that  "a  purchaser,  assignee, 
or  attaching  creditor  of  uiurtgaged  premises, 


daring  the  pendency  of  a  suit  to  foreclose,  la 
bound  by  the  decree  made  against  the  party 
to  the  action  from  or  through  whom  he  derives 
title."  Wilts.  Mortg.  Forec.  |  130.  And,  If 
appellant's  contention  that  a  claimant  under 
a  mechanic's  lien  acquires  no  interest  in  the 
premises  until  he  flies  his  Hen  claim  is  correct. 
It  would  undoubtedly  have  been  proper  for 
the  appellant  to  have  shown  that  its  notice  of 
lis  pendens  was  filed  prior  to  respondent's 
notice  of  lien  claim.  Our  statute  on  the  sub- 
ject of  mechanics'  Uens  provides  (Sess.  Laws 
IS-JS.  pp.  33,  34):  "Sec.  4.  The  liens  created 
by  this  act  are  preferred  to  any  lien,  mortgage 
or  other  Incumbrance  which  may  attach  sub- 
sequently to  the  time  of  the  commencement 
of  the  performance  of  the  labor,  or  the  fur- 
nishing of  the  materials  for  which  the  right 
of  lien  is  given  by  this  act."  Section  5  pro- 
vides that  "no  lien  created  by  this  act  shall 
exist,  and  no  action  to  enforce  the  same  shall 
be  maintained,  unless  within  ninety  days  from 
the  date  of  the  cessation  of  the  performance 
of  such  labor,  or  of  the  furnishing  of  such 
materials,  a  claim  for  such  lien  shall  be  filed 
for  record  as  hereinafter  provided,  in  the  of- 
fice of  the  county  auditor  of  the  county  Id 
which  the  property,  or  some  part  thereof  to  be 
affected  thereby,  is  situated."  The  language 
of  the  statute  admits  of  little  difficulty  in  Its 
construction.  The  lien  which  the  act  affords 
to  the  laborer  is  preferred  to  any  mortgage  at- 
taching "subsequently  to  the  time  of  the  com- 
mencement of  the  performance  of  the  labor," 
and  the  effect  of  the  statute  is  such  that, 
when  a  claim  for  lien  Is  filed  within  the  time 
designated  by  the  act,  the  lien  "relates  back 
to  the  time  when  the  work  was  performed  or 
the  material  furnished,  and  hence  talves  pre- 
cedence of  all  claims  to  the  property  improved 
which  have  been  fastened  upon  it  since  that 
time."  Trammell  v.  Mount  (Tex.  Sup.)  4  8. 
W.  377;  TxKikout  Lumber  Co.  v.  Marion,  B. 
&  B.  Ry.  Co.  (N.  C.)  14  S.  B.  35;  Monroe  v. 
West,  12  Iowa,  119;  Phil.  Mecb.  Liens  (3d 
Ed.)  S  2-J8. 

It  is  also  urged  that  the  evidence  entered 
would  (If  admitted)  have  shown  an  action 
pending  for  the  foreclosure  of  the  mortgage 
when  respondent  began  his  action,  and  that, 
therefore,  respondent  was  not  entitled  to  be- 
gin an  independent  action  for  the  foreclosure 
of  his  lien  against  the  same  premises;  and 
section  11,  c.  24,  p.  36,  Laws  1803,  is  cited  in 
support  of  this  contention.  That  section  is  as 
follows:  "The  Hens  provided  by  this  act,  for 
which  claims  have  been  filed,  may  be  fore- 
closed and  enforced  by  a  civil  action  In  the 
court  having  jurisdiction;  in  any  action 
brought  to  foreclose  a  lien,  all  persons  who. 
prior  to  the  commencement  of  such  action, 
have  legally  filed  claims  of  liens  against  the 
same  property,  or  any  part  thereof,  shall  be 
joined  as  parties,  either  pl.alntiff  or  defendant: 
and  no  person  shall  begin  an  action  to  fore- 
close a  lien  upon  any  property  while  a  prior 
action  begun  to  foreclose  another  Hen  on  tlie 
same  property  is  pending,  but  If  not  made  a 
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party  plBlnWff  or  defendant  to  each  prior  ac- 
tion, he  may  apply  to  the  court  to  be  Joined  as 
a  party  thereto,  and  his  Hen  may  be  fore- 
closed in  such  action."  To  this  contention 
there  are  two  answers:  (1)  That  the  evidence 
offered  does  not  show  when  the  foreclosure 
action  was  lieffun.  Neither  the  summons  nor 
complaint  in  that  action  was  offered  in  evl- 
den<-e,  and  the  notice  of  lis  pendens  which  ap- 
jH-nrs  to  have  been  filed  on  Marcli  20,  ISWi. 
was  not  In  Itself  the  best,  or  any,  evidence  of 
The  commencement  or  existence  of  an  action. 
(2»  The  statute  relied  upon  (section  11,  su- 
pra) does  not  relate  to  mortfrajre  foreclosures, 
but  only  to  "the  liens  provided  by  this  act." 
The  title  of  the  act  Is  "An  act  creating  and 
providlnir  for  the  enforcement  of  liens  for 
labor  and  material,"  and  we  are  not  dlspo.sed 
to  enlarge  the  terms  of  that  section,  or  to  ex- 
tend It  to  cases  not  embraced  within  Its  ex- 
press terms. 

It  is  also  urged  that  the  respondent's  claim 
for  lien  is  based  upon  services  rendered  un- 
<ier  an  employment  from  month  to  month,  and 
that  nil  work  done  by  him  subsequent  to  the 
reconllng  of  appellant's  mortgage  was  per- 
formefl  under  contracts  made  by  him  after  le- 
gal notice  of  appellant's  rights,  and  bis  Hen 
therefore  Is  subordinate  to  appellant's  mort- 
gage. We  think  it  is  apparent  from  the  rec- 
ord that  the  contract  of  employment  was  an 
entirety,  and  contemplated  not  only  the  draw- 
ing of  plans,  bat  superintending  the  construc- 
tion of  the  building  to  completion;  and  the 
fact  that,  under  it,  compensation  was  to  be 
made  by  the  montb,  does  not  affect  the  con- 
tract. Phil.  Mech.  Liens,  i  22».  and  authori- 
ties there  cited.    Decree  afilrmed. 

SCOTT,  C.  J.,  and  DUNBAK,  ANDERS, 
and  REAVIS,  JJ.,  concur. 


BISHOP  ▼.  AVERILL  et  al. 
(Supn-nic  Court  of  Washington.    June  22,  1807.) 
Witxe.hs— Citoss-ExAMiNATiox  —  Brokkhs— Right 

TO  CoMMrSSIOS — iNSTHl'CTIONS— PllKJ- 

uniciAi.  Bkkor. 

1.  Where  defendant  U  called  as  a  witness  by 
plnintifT,  it  is  an  abuse  of  discrotion  to  permit 
crriss-cxiimiiintiou  going  outKiile  the  tuKtininuy  in 
chief,  and  bringing  out  by  Icndhig  qne;4tion9 
matters  of  defense. 

2.  Such  error  is  prejudicial. 

3.  A  contract  of  sale  of  a  mine  provided  that 
the  vendee  should  appi.v  a  certain  pcrccnl.nKO  of 
the  grofw  camings  on  the  pri(>p.  Tlie  l)rol4cr  pro- 
<nxring  the  side  agreed  to  n-ccive  a  certain  p«>r- 
wntage  of  tlic  amounts  so  rcccivcil  for  his  com- 
n'.iKsion.  neitlicr  price  nor  commission  to  be  paid 
<'xc<^pt  from  such  cnruings.  Before  the  price 
was  fullj'  paid,  the  vendor  and  vendee  canceled 
tlie  contract,  and  made  another.  Hrl'l,  in  an  ac- 
tion b.v  tlie  brolcer  for  the  balance  (Ine  on  his 
commission,  that  an  instruction  tlmt  he  c.nihl 
nt)t  recover  unless  the  jury  found  that  the  con- 
tract would  have  been  (^)mplete<l,  was  erroneous, 
as  ignoring  the  possiljility  that  furtlier  payments 
woulil  have  been  made  out  of  wliich  he  would 
have  lioen  entitled  to  his  pcrc(>nt!iRe. 

4.  Such  instruction  is  not  harmless  becau.se  of 
testimony  that  before  the  makiog  of  the  new  con- 


tract the  vendee  had  abandoned  the  old  one, 
where  it  appeais  that  down  to  the  time  of  tiie 
new  contract  the  mine  was  worked  by  him  with 
a  full  force,  and  without  cessation. 

5.  It  is  not  essential  to  the  broker's  right  to 
recovery  that  tlie  new  contract  should  have  been 
made  with  fraudulent  intent  to  deprive  him  of 
his  rights  umler  the  foniier  one. 

G.  It  is  al.so  inimiiteriiil  to  his  right  to  r<>cover 
wlietlier  tlie  agret>nient  that  his  conmiission 
should  be  paid  out  of  the  nmonnts  paid  l)y  the 
vendee  was  an  assignment  of  part  of  the  output 
of  the  mine  or  an  agreouieut  to  pay  from  a  par- 
ticular fund. 

7.  A  complaint  will  be  liberally  construed  on 
appeal  where  there  waa  no  demurrer  to  it  below. 

Appeal  from  superior  court,  Spokane  county; 
Wallace  Mount,  .Tudge. 

Action  by  B.  0.  Bishop  against  G.  W.  Aver- 
Ill  and  another.  Judgment  on  a  verdict  for 
defendants,  and  plaiutlfT  appeals.     Reversed. 

Dausou  &  Huneke.  for  appellant.  Wm.  T. 
Stoll,  for  respondents. 


GORDON,  J.  This  action  was  brought  to 
recover  the  balance  of  a  commission  claimed 
by  plaintiff  for  selling  a  certain  mining  prop- 
erty for  defendants.  The  cause  was  tried  be- 
fore a  Jury,  and  the  trial  resulted  In  a  verdict 
and  Judgment  for  the  defendants.  From  the 
record  It  appears  that  in  the  spring  of  1893 
the  defendants  and  one  Banghart  owned  cer- 
tain mining  property  In  Montana  known  as 
the  "Golden  Cloud  Mining  Property,"  which 
they  were  desirous  of  selling,  and  fbr  that  pur- 
pose authorized  the  plaintiff  and  George  Walk- 
er to  sell  the  same  for  the  purchase  price  of 
$75,000,  and  In  ccHisideration  of  their  doing 
so  agreed  to  pay  them  $10,000  as  a  commis- 
sion for  making  the  sale.  Thereafter  a  pur- 
chaser was  found  by  plaintiff  and  his  asso- 
ciate, who  entered  Into  a  written  agreement 
with  Banghart  and  the  defendants  of  date 
April  8,  1805,  under  the  terms  of  which,  in 
consideration  of  $1,000,  an  option  was  given 
the  other  party  to  the  agreement  until  April  13, 
ISXi,  to  purchase  the  property  at  a  price  of 
$75,000,  of  which  $10,000  was  required  to  be 
paid  on  or  before  April  15,  1895.  and,  If  so 
paid,  the  purchaser  was  to  be  entitled  to  the 
Immediate  posse.'islon  of  the  property,  and 
everything  connected  therewith.  As  a  part 
of  the  same  transaction,  deeds  of  conveyance 
were  executed  and  deposited  with  the  Thomas 
Cruse  Savings  Bank  of  Helena,  Mont.,  to  be 
delivered  to  tiie  purchaser  on  payment  of  the 
I  balance  of  the  purchase  price,  to  wit,  $(!5,00U. 
(  The  agreement  further  provided  that  all  pay- 
ments were  to  be  made  through  said  bank. 
I  The  purchaser  was  required  to  operate  the 
'  mines  continuously  at  his  own  expen.sc  until 
.  the  purcliase  price  was  paid.  It  required  the 
I  balance  of  the  purchase  price  to  be  paid  wltli- 
In  tlirce  years  after  April  15,  1S!)3.  This  bal- 
I  ance  wa.s  under  the  terms  of  the  agreement, 
I  to  be  paid  "by  deimsita  In  the  Thomas  Oru.«!e 
Savings  Bank  of  Helena,  Montana,  to  the  cred- 
it of  the  said  G.  W.  Averlll.  of  tlilrty-flve 
(•''•"»%)  per  cent,  of  the  gross  returns  of  the 
mines  and  mills  hereinbefore  described,  until 
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the  full  balance  Is  paid;  that  Is  to  say,  that 
the  thlrty-flve  (35%)  per  cent,  of  the  gross  re- 
turns shall  aggregate  the  full  sum  of  sixty- 
five  thousand  dollars  within  three  years  from 
the  date  of  delivery  of  possesion."  The 
agreement  further  provided  that:  "Unless  the 
said  party  of  the  second  part  shall  elect  to 
pay  the  said  stxty-five  thousand  dollars  In 
cash,  there  shall  be  no  obligation  on  bis  part 
to  pay  the  same,  unless  such  payment  is  made 
by  the  deposit  of  thlrty-flve  per  cent,  of  the 
gross  retiuns  as  above  described."  And  also: 
"Nothing  herein  contained  shall  be  considered 
as  obligating  said  party  of  the  second  part  to 
pay  said  balance  of  sixty-flve  thousand  dol- 
lars, excopt  aa  the  same  is  to  be  paid  by 
means  of  the  said  thlrty-flve  per  cent,  of  the 
said  gross  returns;  and  In  case  such  balance 
of  sIxty-flve  thousand  dollars  Is  not  paid  with- 
in the  said  three  years  from  the  date  of  such 
delivery  as  aforesaid,  either  by  such  election 
and  payment  In  cash  or  by  the  deposits  of  thlr- 
ty-flve per  cent,  of  the  gross  returns  as  afbre- 
sald,  then  and  in  that  event  the  said  party  of 
the  second  part  Is.  at  the  end  of  the  said 
three  years,  to  suirender  the  said  property, 
and  the  whole  thereof,  to  the  said  parties  of 
the  first  part  in  as  good  condition  as  reason- 
able use  and  wear  thereof  will  permit."  The 
closing  clause  of  the  agi-eemcnt  was  as  fol- 
lows: "It  is  further  provided  that  the  terms 
and  provisions  of  the  within  and  foregoing 
contract  shall  apply  to  the  successors  and  as- 
signs of  the  parties  thereto  In  the  same  man- 
ner as  to  the  parties  themselves,  and  time 
shall  be  of  the  essence  hereof."  The  party  of 
the  second  part  named  in  this  agreement  was 
Eugene  M.  Sanger,  who  was  In  fact  acting  for, 
and  subsequently  assigned  all  of  his  rights  In 
and  under  the  contract  to,  Abram  T.  Kerr,  of 
the  state  of  New  York.  Within  the  time  flxed 
by  the  agreement,  Kerr  paid  the  sum  of  $10,- 
000,  and  entered  Into  possession  of  the  prop- 
erty In  accordance  with  the  terms  of  the  con- 
tract. At  about  that  time  Banghart  assigned 
all  of  his  interest  in  the  contract  to  the  resi»nd- 
ents  in  this  action  (defendants  below),  who  as- 
sumed Bangliart's  liability  to  the  plaintlfT  and 
Walker  for  the  commission,  and  Walker  as- 
signed to  the  appellant  all  his  right  and  share 
In  such  commission.  After  Kerr  had  paid 
the  $10,000,  and  gone  into  possession  of  the 
mining  property,  the  defendant  6.  W.  Averlll, 
acting  on  behalf  of  himself  and  wife,  entered 
into  a  written  agreement  with  appellant  as  to 
the  manner  In  which  the  $10,000  commission 
was  to  be  paid.  The  agi-eement  refers  to  the 
contract  of  purchase,  and  recites  that  the  said 
Bishop  and  Walker  were  to  receive  the  sum  of 
$10,000  commission  for  their  services  In  that 
behalf.  Continuing,  It  provides:  "Now,  there- 
fore, these  presents  wltnesseth  that  it  Is  un- 
derstood and  agreed  by  and  between  the  said 
party  of  the  first  part  and  said  party  of  the 
second  part  that  upon  each  deposit  In  the  said 
Thomas  Cruse  Savlng.<!  Bank  by  said  Kerr 
after  the  first  day  of  June,  ISK"),  of  the  3.")% 
specified  in  said  contract  [referring  to  the  con- 


tract of  purchase  and  sale  above  noticed]  of 
the  gross  proceeds  therein  mentioned,  the  said 
Bishop  shall  be  at  once,  and  hereby  is  de- 
clared to  be  at  once,  entitled  to  15.3%  thereof; 
and  the  said  Thomas  Cnise  Savings  Bank,  un- 
der and  by  virtue  hereof,  and  upon  a  deposit 
of  one  of  these  agreements  with  it,  is  hereby 
authorized  and  directed  to  pay  to  the  order  of 
said  Bishop  said  15.3%  of  said  sum  so  deinsit- 
ed  by  said  Kerr  under  said  agreement,  this  be- 
ing intended  to  be  an  assignment  and  trans- 
fer by  the  said  party  of  the  first  part  to  the 
fald  party  of  the  second  part  of  said  15.3%  of 
said  35%  as  above  set  forth.  It  is  further  un- 
derstood and  agreed  that  if  said  Kerr,  under 
the  terms  of  said  contract,  shall  see  fit  to  pay 
up  m  any  other  manner  the  said  balance  of 
sixty-five  thousand  dollars,  the  purchase  price 
of  said  property,  that  immediately  upon  the 
payment  by  him  into  said  bank  under  the 
terms  of  said  agreement,  that  the  said  party 
of  the  second  part  shall  immediately  thereon 
be  entitled  to  said  15.3%,  and  the  said  Thomas 
Cruse  Savings  Bank  Is  hereby  directed  and  au- 
thorized to  credit  the  same  to  the  said  party 
of  the  second  part,  and  pay  the  same  to  his  or- 
der, the  same  as  above  specified  for  the  iMiy- 
ment  of  said  per  cent,  of  the  said  35%;  and 
this  agreement  Is  to  be  binding  and  In  full 
force  and  efTect  until  the  said  sum  of  ten 
thousand  dollars,  and  the  whole  thereof,  has 
be«i  paid  to  said  party  of  the  second  part  in 
the  manner  above  set  forth  or  otherwise;  it  be- 
ing understood  that  said  commission  is  not  to 
be  paid  unless  the  same  Is  deposited  in  said 
bank  under  said  agreement  by  said  Kerr  or 
his  assigns."  Having  gone  Into  possession  of 
the  property,  Kerr  operated  the  mine  con- 
tinuously thereafter  untU  June,  1896,  during 
which  time  he  expended  about  $50,000  In  Im- 
proving the  property  and  constructing  roads 
and  In  the  erection  of  a  mill.  He  also,  from 
month  to  moutli,  until  Novemljer,  1893,  regu- 
larly deposited  to  the  credit  of  defendant  in 
Uie  bank  mentioned  in  the  agreement  35%  of 
the  gross  output  of  the  mines.  The  deposits 
so  made  aggregated  about  $4,000,  and  of  the 
amount  so  d^osited  the  appellant  received 
his  15.3%,  amounting  to  the  sum  of  $562.96, 
which  is  the  entire  sum  received  by  him  on 
account  of  ills  commission.  From  November, 
1895,  until  June,  1896,  although  Kerr  con- 
tinuously worked  the  mine,  and  there  was  dur- 
ing such  time  an  output  amounting  in  gros.^ 
to  nearly  $17,000,  he  failed  and  neglected  to 
make  the  deposit  of  35%  of  such  output  to  re- 
spondents' credit  In  the  bank ;  but  early  In  the 
month  of  June,  and  while  still  engaged  In 
working  the  mine,  Kerr,  without  the  knowl- 
edge or  consent  of  appellant  herein,  entered 
Into  an  agreement  with  respondents,  where- 
by, in  con.slderatlon  of  the  payment  to  them 
of  $20,000  In  cash,  the  respondents  executed  a 
quitclaim  deed  to  the  premises  In  question, 
and  also  directed  the  delivery  of  the  deed  of 
conveyance  theretofore  held  In  escrow  by  the 
bank,  and  hereinbefore  referred  to.  TTiere- 
after  the  present  suit  was  instituted  by  the  ap- 
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pellant.  His  complaint  sets  out  In  full  tbe 
rarioos  written  agreements  referred  to  here- 
in, and  in  referring  to  the  agreement  between 
the  defendants  and  Kerr  last  mentioned, 
which  resulted  In  the  execution  and  delivery  of 
the  quitclaim  deed,  the  complaint  contained 
tbe  foUoTVlDg  allegation:  "Ninth.  That  on,  to 
wit,  on  or  about  the  8th  day  of  June,  1806, 
tbe  defendants,  seeking  to  avoid  further  pay- 
ment to  the  piaintii!',  and  to  defraud  him  out 
of  the  remainder  due  him  npon  his  said  com- 
mission, proposed  to  and  agreed  with  said 
Kerr  to  close  and  complete  said  payment  by  a 
cash  payment  instead  of  monthly  Installments, 
and  ttaen  and  there  agreed  with  said  Kerr  to 
receive  In  full  payment  and  satisfaction  of  the 
remainder  due  npon  said  purchase  under  said 
agreement  the  sum  of  twenty  thousand  dollars, 
in  consideration  of  the  same  being  paid  in 
cash  and  to  the  defendant  O.  W.  Averill  in  per- 
son. Instead  of  the  Tliomas  Cruse  Savings 
Ttank;  and  that  said  Kerr  then  and  there 
paid  to  said  O.  W.  Averill  in  person,  and  not 
to  said  Thomas  Cruse  Savings  Banl?,  the  siun 
of  twenty  thousand  dollars  as  and  for  full 
payment  of  the  balance  then  due  upon  said 
purchase  price  for  said  mining  property;  all 
of  which  was  done  without  the  knowledge  or 
cwisent  of  the  plaintiff,  and  for  tbe  purpose 
of  avoiding  further  payment  to  him  upon  his 
said  commission."  The  answer,  In  effect,  was 
that  prior  to  the  execution  of  the  conveyance 
last  mentioned  Kerr  had  forfeited  his  rights 
nnder  the  contract  of  purchase,  and  that  the 
respondents  had  declared  a  forfeiture,  and  by 
reason  thereof  the  property  was  revested  in 
them,  and  that  the  contract  of  purchase 
brought  about  by  apiiellant  was  never  ful- 
filled or  perfonned  by  Kerr,  and  thereafter  re- 
spondents effected  with  Kerr  a  new  agreement 
of  purchase  and  sale  In  which  appellant  had 
no  part. 

The  errors  relied  upon  for  a  reversal  relate 
to  various  rulings  of  the  trial  court  upon  the 
Introduction  of  evidence  at  the  trial,  and  to 
instructions  given  to  the  Jtuy.  It  Is  neces- 
sary to  notice  only  the  most  serious  of  the 
exceptions  taken  to  the  court's  rulings  upon 
the  introdnetlon  of  testimony.  At  the  trial 
the  respondent  G.  W.  Averill  was  called  as 
a  witness  for  appellant,  and  que.stioned  con- 
cerning tbe  payment  to  blm  of  the  $20,000  by 
Kerr  In  consideration  of  the  agreement  reach- 
ed by  the  parties  in  Britit-h  Columbia.  Under 
the  guise  of  cross-examination,  his  own  coun- 
sel, over  repeated  objections  by  appellant,  was 
permitted  to  go  into  the  whole  subject  of  the 
defense,  and  as  a  part  of  such  so-called  cross- 
examination  respondents'  counsel  was  i)ermlt- 
ted  to  frame  questions  that  were  leading,  and 
grossly  suggestive  and  self-serving.  As  a 
sample  we  notice  the  following:  "(j.  Isn't  It 
also  a  fact  that  you  served  notice  on  Profess- 
or Kerr  at  Helena  prior  to  this  time,  through 
your  attorney.  )lr.  Stranahan,  that  he  bad 
forfeited  all  hi.i  rights  imder  the  contract  by 
reason  of  his  failure  to  deposit  35  per  cent. 
of  tbe  gross  proceeds  in  the  Cruse  iSavlngs 


Bank?  Q.  And  at  the  t&ne  be  came  over 
here  to  negotiate  with  you  on  this  matter, 
didn't  he  then  admit  to  you  that  he  had  re- 
ceived your  notice  from  your  agent  at  Helena? 
Q.  Didn't  Professor  Kerr  admit  to  you,  when 
he  came  down  there  to  make  this  deal,  that 
he  and  his  company,  Abram  T.  Kerr,  had  for- 
feited all  their  rights  under  that  contract? 
Q.  Now,  doctor,  didn't  Professor  Kerr  al.so  say 
to  yon  that  he  found  It  necessary  to  abandon 
the  contract  and  the  property,  and  that  he 
couldn't  fulflU  his  bargain?  Q.  And  ttaen 
it  was  that  you  entered  Into  negotiations  for 
the  new  contract?  Q.  Under  this  agreement, 
by  which  he  paid  this  $20,000,  you  executed 
a  new  and  Independent  deed,  here  In  Spokane, 
didn't  you?"  We  think  It  was  an  abuse  of 
discretion  upon  the  port  of  the  trial  court  to 
have  permitted  these  and  some  other  ques- 
tions of  a  similar  character  to  be  answered. 
Here  was  a  witness  who  was  a  party  to  the 
action,  and  hostile  to  tbe  side  calling  him. 
Correct  practice  and  every  consideration  of 
right  required  the  application  of  the  strict 
rule  to  his  examination.  The  general  rule  Is 
that  the  cross-examlnatlcm  must  be  limited  to 
matters  disclosed  upon  the  examination  In 
chief;  still  when  in  such  examination  a  gen- 
eral subject  Is  unfolded,  the  cross-examina- 
tion may  develop  and  explore  the  various 
phases  of  that  subject,  but  the  cross-examina- 
tion of  the  respondent  which  was  here  per- 
mitted went  beyond  all  rules  with  which  we 
are  familiar,  and  enabled  the  defendant  in  the 
action,  nnder  the  pretense  of  cross-examina- 
tion, to  Improperly  place  his  case  before  tbe 
Jury  in  answer  to  questions  which  were  lead- 
ing, self-serving,  and  suggestive,  and  which 
it  is  at  once  apparent  would  have  been  inad- 
missible if  directed  to  the  witness  upon  an 
examination  In  chief.  It  was  something  more 
than  harmless  error  in  admitting  testimony 
that  was  relevant  and  material  out  of  Its  reg- 
ular order. 

As  a  part  of  his  charge,  the  learned  Judge 
gave  the  following  Instructions:  "If  you  find 
In  the  usual  coui-se  of  business  the  purchaser 
of  this  mine  would  have  paid  this  $65,000  in- 
to the  Thomas  Cruse  Savings  Bank,  and  this 
plaintiff  [appellant]  would  have  received  his 
commission,  but  that  he  was  prevented  from 
so  receiving  said  commission  by  these  defend- 
ants entering  Into  a  new  contract  with  the 
purchaser,  then  your  verdict  In  this  case  must 
be  for  the  plaintiff.  But  if  you  find  from  the 
evidence  that  this  plaintiff  would  not  have  re- 
ceived his  com'nission  under  the  contract, 
that  the  contract  would  not  have  been  com- 
pleted by  the  purchaser  of  the  mine,  and  that 
these  defendants  had  no  intention  of  cheating 
and  defrauding  plaintiff,  and  did  not  prevent 
him  from  receiving  his  commLssion  in  that 
way,  then  your  verdict  must  be  for  the  defend- 
ants." The  charge  closed  with  the  following: 
"If  you  find  from  the  evidence  that  this  com- 
mission was  to  be  paid  out  of  the  proceeils 
of  the  mine,  and  through  the  Cvnse  Savings 
Bank,  and  that  the  purclinsers  of  the  mine 
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were  bound  to  pay  the  amount  In  that  yray. 
but  that  the  defendants,  by  a  subsequent 
aKreement,  made  ■vlthout  the  consent  of  the 
plaiutur,  prevented  the  plaintiff  from  receiv- 
ing tlie  money  -which  he  would  have  received 
if  this  subsequent  agreement  had  not  been 
made,  then  your  verdict  must  he  for  the  plain- 
tiff. But  if  you  find  from  the  evidence  that 
they  wore  not  bound  to  pay  the  money  in 
that  way,  but  might  return  the  property,  and 
tliat  they  would  not  have  paid  the  money,  and 
that  the  subsecjuent  agreement  did  not  pre- 
vent platntiC  from  receiving  the  money  which 
he  would  have  received,  then  your  verdict 
nuist  be  for  the  defendants."  In  the  instruc- 
tions here  set  out,  as  well  as  In  other  parts 
of  the  charge,  the  trial  court,  in  effect,  told 
the  jurj'  that  appellaut  could  not  recover  un- 
less they  should  find  that  in  the  usual  course 
of  business  Kerr  would  have  fully  paid  the 
balance  of  the  purchase  price  (under  the  agi-ee- 
ment  of  i)urchase)  of  $C5,000,  and  unless  ap- 
pellant would  have  received  the  full  amount 
of  his  commission  but  for  a  subsetiueut  con- 
tract between  the  respondents  and  Kerr.  Of 
this  part  of  the  charge  the  appellant  com- 
plains as  follows:  "The  juo'  could  not  find 
for  plaintiff  unless  they  also  find  that  lie 
would  have  received  all  his  commission.  lu 
other  words,  if  the  jury  sliould  find  from  the 
evidence  that  the  pm-chaser  would  have  faith- 
fully performed  the  c-ontract  one  year,  two 
years,  two  and  a  half  years,  two  years  and 
eleven  months,  and  would  have  i>ald  twenty, 
thirty,  forty,  fifty,  or  more  thousand  dollars, 
and  plaintiff  would  have  received  five,  six, 
seven,  eiglit,  or  nine  thousand  dollars,  but 
that  he  would  not  have  entirely  perfonued  It, 
nor  paid  the  entire  ?ti."),(KtO,  nor  tlie  plaintiff 
have  received  the  entire  lflO,0(K),  tlien  tliey 
must  find  for  the  defendants."  We  think  this 
criticism  is  Just,  and  the  error  of  tlie  cliarge 
apparent.  Appellaut  coirectly  assumes  tliat 
he  had  the  rlglit  to  have  tlie  contract  con- 
tinue in  force  througliout  the  full  period  of 
three  years,  and  to  receive  15.3  per  cent,  of 
respondents'  share,  whether  It  amounted  to 
much  or  little.  While  apparently  conceding 
tliat  it  was  error  to  so  cliarge,  counsel  for 
the  resiiondents  with  much  ingenuity  sugge.'«ts 
that  at  the  most  It  was  a  mere  hanule.Hs  er- 
ror, not  requiring  a  reversal.  lie  contends 
that  the  evidence  Is  conclusive  to  sliow  that 
the  purchaser  iKeiT)  had  thrown  up  the  pi-op- 
erty  (at  the  time  of  making  the  sul)se<]uent 
coutract  with  respondents  under  which  tliey 
conve.ved  the  premises  in  eonsidei-atlon  of 
$2().<XX)  paid  to  them),  and  Intended  to  do 
notiiing  further  with  it  under  the  original  con- 
tract of  purclia.se.  On  the  contrary,  we  think 
there  was  evidence  from  which  tlie  Juiy  might 
have  arrived  at  a  different  conclusion.  .Tames 
E.  KeiT,  a  witnes.s  for  respondents,  and  tlie 
agent  of  the  purchaser  in  tlie  entire  tninsac- 
tion,  testified  that  at  tlie  time  of  making  tliis 
last  contract  they  had  son;e  ;!0  or  40  men  em- 
jiloyed  at  the  mine,  and  "were  running  riglit 
along."     lie  was  asked  11  the  last  output  in 


May,  1896  (which  Immediately  preceded  the 
making  of  the  contract  last  refereed  to),  was 
not  the  best  they  bad  ever  had,  and  in  re- 
sponse said:  "I  think  June  was  the  best 
moiitli.  We  only  had  two  good  months  last 
year.  Q.  Do  you  remember  what  you  had  in 
June  [being  June,  189t>]?  A.  I  don't  know; 
can't  i-ecoUect;  but  I  think  about  $.3,000;  It 
might  have  been  more.  Q.  You  run  tliis  mill 
right  along,  didn't  you?  A.  Yes,  sir."  And 
the  respondent  G.  W.  AverlU  admitted  upon 
his  examination  that  at  the  time  he  entered 
Into  the  contract  of  sale  for  $20,000  he  knew 
that  "they  were  running  the  property  with 
tiilrty  or  forty  men  right  along."  Indeed,  It 
was  conceded  throughout  the  trial  that  from 
the  time  when  Kerr  went  Into  possession  of 
tlie  property,  in  April.  189.J,  until  this  last 
agreement  was  effecte<l,  he  continued  to  ap- 
erate  the  mlues  with  the  full  crew  of  men, 
and  to  make  valuable  Improvements  thereon, 
and  tliere  was  no  cess.ition  of  the  work. 

As  the  cause  must  be  refiied,  we  deem  It 
necessju-y  to  notice  another  phase  of  the 
cliarge,  which  was  also  duly  excepted  to.  The 
court  charged  as  follows:  "The  whole  ques- 
tion here  for  you  to  determine  is  a  question 
of  fraud.  Now,  in  order  to  constitute  a  fraud, 
there  must  have  been  a  dishonest  and  corrupt 
imrpose  and  intent  on  the  part  of  the  de- 
fenilnuts  to  cheat  the  plaintiff.  They  mu.st 
have  accepted  the  alleged  purchase  price  for 
tlie  dishonest  puii)ose  of  preventing  tlie  plain- 
tiff from  getting  any  of  the  money  due  on  the 
original  contract  of  sale.  If,  In  the  ordinary 
course  of  busines.<t  which  they  were  doing, 
tiiey  would  not.  In  any  event,  have  received 
the  amount  of  money,  or  any  otlier  sum  of 
money,  than  they  did  receive  through  the 
source  under  the  contract  It  was  bound  to 
come,  then  any  act  of  these  defendants  which 
did  not  prevent  it  from  going  through  the 
bank  would  not  amount  to  fraud.  But  If  tiie 
mone.T  would  have  gone  through  the  bank, 
and  would  have  been  paid  by  the  purchaser 
in  accordance  with  tiie  contract,  and  these 
Iilaintiffs  would  have  received  their  money, 
then  I  say  these  defendants,  by  any  new  ar- 
rangement made  between  them  and  the  piir- 
chaser  •without  tiie  consent  of  the  plaintiffs, 
would  not  be  released  from  paying  the  full 
amount  of  the  commission.  If  these  plain- 
tiffs were  not  prevented,  by  the  subsequent 
agreement  and  sale  of  the  property,  from  re- 
ceiving money  wliich  they  woiUd  have  receiv- 
ed under  tlie  contract,  then  they  cannot  re- 
cover. But  if  they  were  prevented  from  re- 
ceiving money  which  they  would  have  re- 
ceived if  this  last  contract  bad  not  been 
entered  Into,  then  they  are  entitled  to  a  ver- 
dict at  your  iiands.  If  they  were  not  prevent- 
ed, then  tliey  are  not  entitled  to  a  verdict." 
By  tills  and  similar  instructions  the  jury  were 
told  that,  unless  the  res))on<lents  made  the 
subsequent  contract  of  sale  and  final  settle- 
ment with  Kerr  willi  the  dlslionest  and  cor- 
I'upt  puniose  of  preventing  tlio  aiipcilant  from 
getting  wliat  was  his  due  on  the  original  con- 


Digitized  by 


Google 


Wasb.) 


PERKINS  V.  NORTH  END  BANK. 


24} 


tract,  and  Intended  to  cbeat  him  out  of  sach 
emu,  the  appellant  would  not  be  entitled  to 
recover.  We  think  the  trial  court  lalwred  un- 
der a  misconception  of  the  law,  and  the  ef- 
fect of  this  instixtction  waa  to  weight  the 
cause  of  the  appellant  with  a  burden  which 
the  law  did  not  Impose  upon  it.  This  is  a 
legal  action,  and  it  is  the  effect  of  the  defend- 
ants* acts,  rather  than  the  motive  which  im- 
pelled them,  that  concerns  the  plaintiff  in  the 
present  cause,  and  too  much  weight  was  at- 
tached to  the  motives  of  the  defendants. 

Kespondents  urge  that  the  complaint  in  this 
action  is  insufficient.  An  examination  of  the 
record  discloses  that  no  demurrer  was  taken 
In  the  lower  court,  and,  while  it  is  the  right 
of  a  party  to  challenge  the  sufficiency  of  a 
complaint  in  this  court,  the  rule  is  that,  "in 
the  attsence  of  a  demurrer,  the  complaint, 
after  Judgment,  should  receive  a  very  liberal 
construction."  Montesano  v.  Blair,  12  Wash. 
188,  40  Pac.  731.  But  we  are  entirely  satis- 
fied that  the  complaint  in  the  present  cause 
states  a  good  cause  of  action.  The  main  ob- 
jection urged  against  it  is  that  the  contract 
between  respondents  and  the  appellant  op- 
erated as  a  complete  assignment  to  at^ellant 
of  an  interest  in  respondents'  share  of  the 
output  of  the  mine.  Also  that  it  appears 
from  the  complaint  that  Kerr  had  knowledge 
of  this  assignment,  hence  did  not  act  inno- 
cently In  taking  the  sul>sequent  conveyance 
from  ret'iMndents.  We  think  it  can  make  lit- 
tle difference  whether  the  contract  between 
the  parties  to  the  record  be  regarded  as  an 
assignment  or  an  agreement  to  pay  from  a 
particular  fund;  in  either  event  It  gave  the 
appellant  an  Interest  in  the  contract  between 
Kerr  and  respondents  which  entitled  him  to 
recognition,  and  he  was  entitled  to  receive  his 
share  during  the  lifetime  of  the  contract  with- 
out interruption  from  respondents.  "The  mle 
Is  clear  and  well  settled,  and  founded  In  ab- 
solute Justice,  that  no  party  to  a  contract  can 
either  prevent  performance  by  another  of  any 
of  its  conditions,  or,  on  the  otlier  Iiand,  dis- 
able himself  frcHU  complying  with  any  condi- 
tion, and  derive  any  benefit  or  escape  any 
liability  thereby."  1)111  v.  Pope,  29  Kan.  2M). 
For  the  errors  noticed,  the  judgment  must  be 
reversed,  and  a  new  trial  awarded. 

SCOIT,  C.  J.,  and  DUXBAK,  ANDEKS, 
and  KEAVIS,  JJ.,  concur. 


PERKINS  V.  NORTH   END  BANK   OF 

SEATTLE  pt  al. 

(Supreme  Court  ot  Washington.    3tlay  28,  18U7.) 

BcBBooATioN  —  Witnesses  —  BKi.r-lNrKiMiSATiMO 

EvillKNCE— Ix.HTUrCTION-    To   W1TNK8S. 

1.  A  rity  and  tho  sureties  of  its  def:niItinK 
trcjisiiior  niiule  a  soitlonient  whproh.v  they  were 
to  pny  11  oin-tiiin  sum,  niid  the  city  w.is  to  n«si','n 
to  tlu-in  a  einim  agninst  nn  Iiisolrcnt  bank  for 
nionoy  deiwsitcd  tliert'iii  by  sucli  treasurer.  Jlrl'l 
thnt,  where  the  sureties  performeil  such  contract, 
and  the  city  f.iiled  to  perfnrni,  they  were  entitleil 
to  be  sul)rogated  to  its  rights,  though,  after  such 
4tf  P.— 16 


settiemeat.  it  discovered  additional  embezzle- 
ments, in  the  absence  of  an  allegation  of  fraud 
or  mutual  mistake  as  a  ground  for  reopening  the 
settlement 

2.  Where  a  Question  propounded  to  a  witness 
on  its  face  could  not  be  answered  affirmatively 
without  the  criiiiiiiation  of  the  witness,  it  was 
the  duty  of  the  court  to  caution  the  witness  that 
he  might  avail  himself  of  the  privilege,  and  not 
answer. 

Appeal  from  superior  court,  King  county; 
R.  Osborn,  Judge. 

Action  by  C.  6.  Perkins,  trustee,  against 
the  North  End  Bank  of  Seattle  and  the  city 
of  Seattle  to  recover  money  deposited  In  such 
bank  by  the  defaulting  treasurer  of  said  city. 
It  being  alleged  that  defendant  city  had  agreed 
to  assign  the  claim  therefor  to  plaintlfTs  as- 
signors, who  were  the  sureties  on  such  treas- 
urer's bond,  and  had  made  with  the  city  a 
settlement  and  compromise  of  their  liability 
on  account  of  such  embezrieinent.  From  a 
Judgment  In  favor  of  plaintiff,  defendants  ap- 
peal.   Affirmed. 

Domvorth  &  Howe  and  Jenner  &  Legg,  for 
appellant  bank.  John  K.  Brown  and  F.  B. 
Tipton,  for  appellant  city.  Siruve,  Allen, 
Hughes  &  McMlckcn  and  Stratton,  Lewis  & 
Gilman,  for  respondent. 

REAVIS,  J.  Adolph  Krug  was,  in  18!)2, 
elected  city  treasurer  of  Seattle  and  qualified 
by  giving  a  bond  to  the  city  in  tlie  penal  sum 
of  $100,000,  with  Gllraan,  Klllwume,  Fuhr- 
nian,  Sunder,  Ostrander,  SfcTelgli,  and  Ed- 
miston  as  sureties.  In  Octolier,  1803,  it  was 
ascertained  tlmt  Krug  was  short  in  his  ac- 
counts, and  had  embezzled  large  sums  of  the 
funds  of  the  city  coming  Into  his  possession 
as  treasurer.  An  investigation  by  the  city 
authorities  followed,  and  shortly  thereafter 
suit  was  commenced  against  Krug  and  his 
sureties  upon  his  official  bond  to  recover  the 
amount  embezzled,  and  thereupon  negotia- 
tions wore  commenced  between  the  city  and 
the  sureties  for  a  settlement  of  the  deficit. 
The  city  authorities  discovered  some  portion 
of  the  funds  of  the  city  had  been  deposited 
by  Krug  in  solvent  banks  doing  business  in 
the  city;  that  the  sum  of  $2.5.078..58  had  been 
deposited  by  htm  in  the  North  End  Bank  of 
Seattle,  defendant,  which,  at  the  time  of  the 
discovery  of  the  defalcation,  had  become  In- 
solvent, and  had  closed  Its  doors.  Other  por- 
tions of  the  city  funds  had  been  invested  in 
city,  county,  and  school  warrants,  and  upon 
loans  to  different  private  Individuals,  whose 
notes  and  otlier  obligations  Krug  held  as  se- 
curity for  the  loans  made.  Other  portions  of 
the  funds  were  found  in  the  office  of  the  city 
treasurer  In  the  form  of  checks  and  drafts 
given  by  different  individuals  in  payment  of 
taxes,  which  checks  and  drafts,  upon  presenta- 
tion, had  not  been  lionore<l.  Shortly  after  the 
defalcation  waa  discovered,  the  city,  by  ordi- 
nance, selected  from  these  securities  such  as 
wore  considered  good,  and  declared  them  to 
be  the  property  of  the  city.  The  negotiations 
witli  the  sureties  continued  for  about  tbre« 
weeks.     The   city   presented   to   the  suretiM 
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the  statement  of  what  It  claimed  to  be  the 
amount  of  Krug's  defalcation,  prepared  by  Its 
officers,  which  the  sureties  accepted  as  the  cor- 
rect amount.  After  further  negotiation  the 
sureties  finally  submitted  a  proposition  to  the 
city  to  pay  In  full  the  amount  of  Krug's  de- 
falcation as  claimed  by  the  city.  In  this 
proposal  of  the  sureties  the  city  was  to  re- 
ceire  and  accept  in  lieu  of  cash,  in  addition  to 
the  securities  already  received  and  accepted 
by  Its  ordinance,  $39,611.32,  composed  of  vari- 
ous specified  claims  and  items,  and  the  sure- 
ties further  proposed  to  themselves  to  pay  $8,- 
211.64,  which  latter  sum  was  made  up  of 
various  notes  and  checks  In  the  treasurer's 
office  which  had  been  given  to  the  treasurer 
for  liquor  licenses,  water  rates,  and  taxes 
and  assessments,  but  not  paid.  For  the  re- 
mainder of  the  deficiency  stated  by  the  city, 
$78,119.30,  the  sureties  agreed  to  deposit  to 
the  credit  of  the  city  In  certain  banlcs  named 
tliat  amount.  Among  the  banks  named  was 
the  Security  Savings  Bank,  and  the  amount  to 
be  deposite<l  therein  was  $7,721.82.  It  was 
stated  further  in  the  proposition  that  It  was 
made  for  the  purpose  of  compromise  and  set- 
tlement, and  should  not  be  considered  bind- 
ing unless  accepted  by  the  city,  and  should 
not  be  construe<l  as  an  admission  of  any  lia- 
bility upon  (he  part  of  any  of  the  sureties  on 
the  official  bond  of  Ki-ug;  and,  in  case  of  non- 
acceptance  by  the  city,  that  the  sureties  re- 
served the  right  to  make  any  legal  defense 
to  any  action  brought  on  the  bond.  The 
fifth  paragraph  of  the  proposition  submitted 
by  the  sureties  was  as  follows:  "In  the  event 
of  the  acceptance  ot  this  proposition,  the  city 
is  to  dismiss  all  civil  suits  begun  against  said 
Kmg  and  us,  or  against  any  of  us,  at  its  own 
costs,  and  to  turn  over  to  CsS  all  securities 
now  in  its  bands,  or  in  the  hands  of  the  finance 
committee,  except  such  securities  as  may  be 
or  may  have  been  accepted  by  said  city,  be- 
longing to  said  Krug,  or  in  which  he  is  di- 
rectly or  indirectly  Interested;  and  except, 
further,  that  the  securities  named  in  para- 
graph two  hereof,  shall  be  retained  by  the 
city  for  the  purpose  of  collection,  and  to  be 
turned  over  to  us  only  In  the  event  of  the 
failure  to  collect  said  items  or  any  of  them." 
The  securities  named  in  paragraph  2,  referred 
to  above,  were  those  items  which  made  up  the 
amount  of  $8,211.64,  which  were  to  be  col- 
lected by  the  city.  If  practicable,  and  turned 
over  to  the  sureties.  The  proposition  of  the 
sureties  w^as  accepted  by  the  city  by  ordi- 
nance. Thus,  by  the  agreement  between  the 
city  and  the  sureties  of  its  defaulting  treas- 
urer, the  city  was  to  accept  certain  securities 
in  lieu  of  cash  as  a  payment  of  the  deficit. 
The  balance  of  the  defalcation  then  remaining 
was  to  be  made  up  by  the  sureties  in  the  form 
of  deiMJsIts  to  the  cretilt  of  the  dty  in  dif- 
ferent banks;  and  in  return  for  such  payment 
all  remaining  securities  In  the  possession  of 
Krug  and  of  the  city  were  to  be  turned  over 
to  the  sureties  for  their  reimbursement.  In 
the  settlement  between  the  sureties  and  the 


city  the  credit  of  $25,978.58,  deposited  by 
Kmg,  as  city  treasurer,  with  the  defendant 
the  North  End  Bank  of  Seattle,  was  rejected 
by  the  city,  and  was  included  in  the  amount 
which  the  sureties  were  to  pay  by  their  va- 
rious deposits  In  the  city  banks.  The  de- 
fendant bank  was  at  that  time  insolvent,  and 
had  closed  its  doors.  Subsequently  to  this 
settlement  the  city  claimed  there  were  other 
deficits  of  Its  treasurer  which  liad  not  been 
included  in  tiie  settlement  of  $125,942.26,  as 
found  by  the  ordinance.  It  Is  also  claimed 
by  the  defendant  bank  that  the  sureties  did 
not  comply  with  the  terms  of  their  contract 
in  that  they  did  not  deposit  the  sum  of  $7,721.- 
82  to  the  credit  of  the  city  in  the  Security 
Savings  Bank,  but  the  testimony  in  the  rec- 
ord supports  the  finding  of  the  court  below 
that  this  was  done,  and  the  fact  that  the 
Security  Savings  Bank  became  Insolvent 
thereafter  could  not  fairly  place  the  loss  upon 
the  sureties.  The  ninth  finding  of  fact,  in 
substance  that  the  sureties  fully  performed 
the  condition  of  their  undertaking  as  sureties, 
and  carried  out  the  terms  and  conditions  of 
their  contract  of  settlement  with  the  city  for 
the  defalcation  of  Krug  as  treasurer,  and  that 
the  city  accepted  the  performance  by  the 
sureties  as  a  full  and  final  settlement  of  the 
defalcation.  Is  ftdly  sustained  by  the  record. 

Counsel  for  the  city  and  the  defendant  bank 
maintain  that  there  could  be  no  subrogation 
of  the  sureties  in  place  of  the  city  to  demand 
the  amount  due  from  the  defendant  bank 
until  the  whole  amount  of  the  defalcation  ot 
the  city  treasurer  was  paid  by  the  sureties, 
and  testimony  tending  to  show  that  a  larger 
deficiency  existed  than  that  stated  In  the 
ordinance  settling  with  the  sureties  had  after- 
wards been  discovered  was  offered  by  de- 
fendants. Such  testimony  was  excluded  by 
the  superior  court.  Much  authority  is  cited 
to  sustain  the  contention  that  sureties  are  not 
entitled  to  subrogation  until  they  have  made 
complete  payment  of  the  amount  due  from 
the  principal  in  default.  The  legal  proposi- 
tion thus  stated  by  counsel  for  the  defendant 
is  unquestionably  correct;  but,  in  the  view 
we  take  of  this  case,  it  is  not  essentisd  to  de- 
termine whether  the  settlement  made  was  In 
fact  a  payment.  It  was  unquestionably  a 
compromise  and  settlement  between  the  city 
and  the  sureties  of  its  defaulting  treasurer, 
and  neither  fraud  nor  mutual  mistake  is  al- 
leged as  ground  for  reo])ening  the  settlement 
made.  In  the  absence  of  such  allegations  in 
the  pleadings,  such  settlement  and  agreement 
made  between  the  city  and  the  sureties  must 
stand,  and,  if  the  sureties  have  performed 
their  undertaking  in  the  agreement,  they  are 
entitled  to  have  the  city  make  performance 
on  Its  part  of  the  stipulations  contained  in 
the  agreement. 

The  defendant  bank  set  up  as  a  partial  de- 
fense an  unlawful  agi-eement  alleged  to  have 
been  made  betw^een  the  city  treasurer,  Krug, 
and  the  cashier  of  the  bank,  by  the  terms  of 
which  the  city  treasurer  was  to  be  paid  Inteiv 
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est  on  depoalts  In  the  bank,  and  the  cashier 
was  to  derive  certain  beneflts  to  himself  per- 
sonally by  the  use  of  the  money  so  deposited, 
and  that  the  bank  did  not  receive  the  benefit 
of  the  money  so  deposited.  To  prove  such  un- 
lawful a^eement,  the  defaulting  city  treas- 
nrer,  Krug,  when  testifying  as  a  witness, 
was  asked  on  cross-examination  by  counsd 
for  the  defendant  bank  the  following  ques- 
tion: "Is  it  not  a  fact  that  you  made  the  ar- 
rangement with  Mr.  Blxby  [the  cashier]— 
that  you  put  some  money  with  Mr.  Blxby  at 
the  North  End  Bank,  for  which  Mr.  Blxby 
was  to  pay  you  eight  per  cent.  Interest  on 
such  money  as  you  left  with  him?"  To  this 
question  objection  was  made  by  counsel  for 
plaintiff,  who  then  stated  to  the  court,  "I  will 
ask  you  to  Instruct  the  witness  that  he  may  re- 
fuse to  answer  the  question."  The  court  in- 
structed the  witness  that  he  had  a  right  to 
refuse  to  answer,  that  he  had  a  right  to  pro- 
tect himself  against  any  testimony  which 
might  be  used  against  him  in  a  crimiual 
prosecution.  The  witness  Krug  had  testified 
In  his  examination  in  chief  that  he  made  de- 
posits in  the  defendant  bank,  and  that  such 
deposits  consisted  of  the  funds  of  the  city, 
and  were  deposited  by  him  as  city  treasurer. 
Counsel  for  the  defendant  bank  assign  the 
ruling  upon  the  question  as  error,  and  it  is 
discussed  at  considerable  length  in  the  brief. 
The  contention  of  counsel  is  severely  teclmlcal. 
The  question  propounded  to  the  witness  upon 
Its  face  could  not  be  answered  affirmatively 
without  the  crimination  of  the  witness.  The 
court  could  plainly  see  this.  It  was  the  duty 
of  the  court  to  here  caution  the  witness  that 
he  might  avail  himself  of  his  privilege,  and 
not  answer.  It  was  the  duty  of  counsel  pres- 
ent to  suggest  to  the  court  such  caution,  and 
the  state  of  the  case  at  the  trial  made  it  un- 
necessary to  go  further,  and  take  the  opinion 
of  the  witness  on  his  oath  that  the  answer  to 
the  question  would  tend  to  criminate  him. 
We  perceive  no  error  in  the  ruling  of  the  trial 
court  upon  this  testimony. 

Before  the  commencement  of  the  action  the 
sureties  mentioned  assigned  all  their  rights 
to  the  respondent  as  trustee  for  the  piuTwses 
of  the  suit.  Demand  was  made  upon  the  city 
for  transfer  of  the  claim  It  held  against  the 
defendant  bank,  and  upon  the  bank  for  pay- 
ment. We  conclude  that  the  findings  of  fact 
of  the  superior  court  are  coirect,  and,  per- 
ceiving no  error  in  the  record,  its  judgment  is 
affirmed. 

SCOTT,  C.  J.,  and  ANDERS  and  DUN- 
BAR, JJ.,  concur.  GORDON,  J.,  did  not  sit 
In  this  case. 


STATE  ex  rel.  CHAMBERT.ATN  et  al.  T. 
DANIEL,  County  Assessor. 
(Supreme  Court  of  Wasltington.    Mny  28,  1807.) 
Taxation— Kxemptii>n»~Vai,idity. 
Const,  art.  7,  SS  1,  2,  declare  tlmt  "nil  prop- 
erty uot  exempt  uuJer  the  laws  of  the  United 


States  or  under  this  constitution  shall  be  tax- 
ed"; that  the  legislature  shall  provide  a  uni- 
form and  equal  rate  of  taxation  on  "all  property 
in  the  state,  •  •  •  provided  that  a  deduction 
of  debts  from  credits  may  be  authorized";  and 
"that  the  property  of  the  United  States,  and  of 
the  state,  counties,  school  districts,  and  other 
municipal  corporations,  and  such  other  property 
as  the  legislature  may  by  general  laws  provide, 
shall  be  exempt  from  taxation."  Eelil,  fliat  the 
words  "and  such  other  property,"  etc.,  refer  to 
property  of  the  same  general  character  as  that 
specially  ennniemted,  and  do  not  authorize  the 
legislature  to  exempt  any  private  property. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  L.  H.  Prather,  Judge. 

Proceeding  by  the  state  of  Washington, 
on  the  relation  of  Frederick  D.  Chaml>erlain 
and  another,  for  a  writ  of  prohibition  against 
X  W.  Daniel,  as  county  assessor  of  tlie  coun- 
ty of  Spokane.  From  a  judgment  granting 
the  wrtt,  defendant  appeals.    Affirmed. 

John  A.  Pierce  and  Harris  Baldwin,  for  ap- 
pellant.   Blake  &  Post,  for  respondents. 

DUNBAR,  J.  This  was  a  proceeding  by 
the  respondents  in  the  court  below  for  a  writ 
of  prohibition  against  the  appellant,  as  the 
assessor  of  Spoiuine  county,  prohibiting  him 
from  allowing  the  exemptions  provided  for  In 
subdivisions  6  and  8  of  section  5  of  the  reve- 
nue law  passed  by  the  last  legislature.  These 
provisions  of  the  law  exempt  each  person 
liable  to  assessment  from  taxation  on  per- 
sonal property  to  an  amount  not  exceeding 
^.^OO,  and  also  Improvements  upon  land  of 
each  person  liable  to  assessment  to  an 
amount  not  exceeding  $50U.  It  Is  contended 
that  these  provisions  of  the  statute  are  un- 
constitutional, as  being  in  conflict  with  sec- 
tions 1  and  2  of  article  7  of  the  constitution. 
A  demurrer  was  filed  to  the  respondents' 
complaint,  which  was  overruled,  and,  appel- 
lant refusing  to  plead  further,  final  judg- 
ment was  rendered  directing  the  issuance  of 
a  writ  of  prohibition  against  the  appellant 
as  prayed  for  in  the  complaint.  From  this 
judgment  the  present  appeal  Is  prosecuted. 

Sections  1  and  2  of  article  7  of  the  consti- 
tution, under  the  title  of  "Revenue  and  Tax- 
ation," are  as  follows: 

"Section  1.  All  property  In  the  state  not 
exempt  under  the  laws  of  the  United  States, 
or  under  this  constitution,  shall  be  taxed  In 
proportion  to  Its  value,  to  be  ascertained  as 
provided  by  law.  The  legislature  shall  pro- 
vide by  law  for  an  annual  tax  sufficient,  with 
other  sources  of  revenue,  to  defray  the  esti- 
mated ordinary  expenses  of  the  state  for 
each  fiscal  year.  And  for  the  purpose  of  pay- 
ing the  state  debt,  if  there  be  any,  tlie  legis- 
lature shall  provide  for  levying  a  tax  annual- 
ly, sufficient  to  pay  the  annual  interest  and 
principal  of  such  debt  within  twenty  years 
from  the  final  passage  of  the  law  creating 
the  debt. 

"Sec.  2.  The  legislature  shall  provide  by 
law  a  uniform  and  equal  rate  of  assessment 
and  taxation  on  all  property  In  the  state,  ac- 
cording to  its  value  in  money,  and  shall  pro- 
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scribe  sacb  re?u1nt1ons  by  general  law  as 
shall  secure  a  Just  valuation  for  taxation  of 
all  property,  so  that  every  person  and  cor- 
poration shall  pay  a  tax  in  proportion  to  the 
value  of  his,  her,  or  its  property:  provided, 
that  a  deduction  of  debts  from  credits  may 
be  authorized:  provided,  further,  that  the 
property  of  the  United  States,  and  of  the 
state,  counties,  school  districts,  and  other 
municipal  corporations,  and  such  other  prop- 
erty as  the  legislature  may  by  general  laws 
provide,  shall  be  exempt  fi"om  taxation." 

It  Is  the  conteuilon  of  the  respondents  that 
the  constitution,  in  both  sections  1  and  2, 
provides  especially  for  the  taxation  of  all 
property,  and  that  the  clause  In  the  latter 
part  of  the  second  proviso  of  section  2,  viz. 
"And  such  otlier  property  as  the  legislature 
may  by  general  laws  provide,"  must  be  con- 
strued to  mean  such  other  property  of  like 
kind  and  character  as  the  property  specially 
described  in  the  proviso;  In  other  words, 
that  It  falls  within  the  rule  of  ejusdem  gen- 
eris. The  contention  of  the  appellant,  how- 
ever, Is  that  the  rule  of  ejusdem  generis  is 
not  applicable  in  the  coustructlon  of  this  law; 
and  It  was  argued  with  much  force  by  the 
attorney  who  supported  the  legality  of  the 
law  In  the  case  of  Buchanan  v.  Bauer,  40 
Pac.  lll'J,  a  companion  case,  which  was  ar- 
gued in  conjunction  with  and  at  the  same 
time  as  this  case,  that,  inasmuch  as  the  pro- 
viso mentions  specially  property  of  the  Unit- 
ed States  and  of  the  state,  counties,  school 
districts,  and  other  municipal  corporations, 
the  genus  or  class  of  property  which  was 
•comprised  In  the  proviso  was  made  full  and 
•compiete  by  the  use  of  the  expression  "and 
other  municipal  corporations."  and  that,  con- 
sequently, there  was  no  room  for  the  appli- 
cation of  the  rule  of  ejusdem  generis,  so  far 
-as  the  other  expression  "such  other  property" 
Is  concerned,  and  that,  necessarily,  the  ex- 
pression "such  other  property"  referred  to 
property  outside  and  Independent  of  the  class 
of  properties  enumerated.  To  a  student  of 
technical  loslc  this  argument  would  appeal 
very  strongly,  but  It  is  doubtful  If  the  mem- 
bers of  the  constitutional  convention  In- 
dulged In  so  fine  a  discrimination  of  the  use 
of  words  and  phrases  and  were  governed  by 
sucli  refined  distinctions.  It  may  be  conced- 
ed that  the  rule  which  Is  urged  by  the  appel- 
lant in  tills  case  Is  the  correct  one,  and  must 
be  followed  by  tlie  court,  viz.  that  where  the 
language  of  tlie  act  Is  plain  and  unambigu- 
ous there  Is  no  room  for  construction;  also, 
It  may  be  conceded  that  the  policy  or  Impoli- 
cy of  the  law  Is  a  matter  which  the  court.s 
will  not  consider,  but  that  that  is  a  considera- 
tion resting  entirely  within  the  discretion  of 
the  legislature.  Mr.  Sutherland,  In  his  work 
on  Statutory  Construction  (section  '2'M),  says: 
"When  the  meaning  of  a  statute  is  clear,  and 
its  provisions  are  susceptible  of  but  one  In- 
terpretation, that  sense  must  be  accepted  as 
the  law.  Its  consequences.  If  evil,  can  only 
.be  avoided  by  a  cUuuj^e  of  the  law  Itself,  to 


be  effected  by  the  legislature,  and  not  by  Ju- 
dicial construction."  And  this,  no  doabt.  Is 
the  accepted  rule;  bat  there  are  some  quali- 
ttcatlons— or,  rather,  explanations— of  this 
rule,  one  of  which  the  author  Just  above 
quoted  proceeds  to  give  in  the  following  lan- 
guage: "But  an  Interpretation  of  a  statute 
which  must  lead  to  consequences  which  are 
mischievous  and  absurd  is  Inadmissible,  if 
the  statute  Is  susceptible  of  another  interpre- 
tation by  which  such  consequences  can  be 
avoided."  Another  qualldcation  is  that, 
"where  words  conflict  with  each  other,  where 
the  different  clauses  of  the  Instrument  bear 
upon  each  other,  and  would  be  inconsistent  un- 
less the  natural  and  common  import  of  the 
words  be  varied,  construction  becomes  neces- 
sary." 

If  the  proviso  mentioned  were  to  be  con- 
strued alone,  there  is  little  doubt  that  it  would 
bear  the  construction  contended  for  by  appel- 
lant; but  in  this  Instance  It  becomes  neces- 
sary, under  all  the  rules  of  construction,  to 
consider  the  proviso  with  reference  to  the 
whole  section.  Mr.  Sutherland,  in  section 
2.'»,  in  speaking  on  this  subject,  says:  "The 
practical  Inquiry  Is,  usually,  what  a  particu- 
lar provision,  dause,  or  word  means.  To  an- 
swer It  one  must  proceed  as  he  would  with 
any  other  composition, — construe  it  with  ref- 
erence to  the  leading  idea  or  purpose  of  the 
whole  Instrument.  The  whole  and  every 
part  must  be  considered.  The  general  intent 
should  be  kept  in  view  In  determining  the 
scope  and  meaning  of  any  part.  This  survey 
and  comparison  are  necessary  to  ascertain 
the  purpose  of  the  act  and  to  make  all  the 
parts  harmonious.  They  are  to  be  brought 
Into  accord,  If  practicable,  and  thus,  if  possi- 
ble, give  a  sensible  and  Intel!igible  effect  to 
each  In  furtherance  of  the  general  design.  A 
statute  should  be  so  construed  as  a  whole, 
and  its  several  parts,  as  most  reasonably  to 
accomplish  the  legislative  purpose.  If  prac- 
ticable, effect  must  be  given  to  all  the  lan- 
guage employed,  and  inconsistent  expressions 
are  to  be  harmonized  to  reach  the  real  Intent 
of  the  legislature."  Again,  in  section  240: 
"The  presumption  is  that  the  lawmaker  has 
a  definite  purpose  In  every  enactment,  and  has 
adapted  and  formulated  the  subsidiary  provi- 
sions in  harmony  with  that  purpose,"  So,  in 
the  coustitutloual  provisions  under  dIscus.sIon, 
to  obtain  the  actual  meaning  of  the  clause, 
"And  such  other  property  as  the  legislature 
may  by  general  laws  provide  shall  be  exempt 
from  taxation,"  such  clause  must  be  read  In 
connection  with  the  act  In  which  It  occurs, 
and  with  relation  to  the  subject-matter  unJer 
cou.si(1eration  by  the  lawmaking  power,  and 
the  relation  that  It  bears  to  other  provisions 
of  the  same  act.  This  clause,  as  all  other 
clauses  In  the  act,  must  be  read,  if  possib'e, 
in  harmony  with  the  otlier  provisions  of  the 
section  or  act.  Another  rule  of  interpreta- 
tion is  that  an  act  must  be  so  construed  that 
every  part  of  the  act,  and  every  legislative 
expiessiun,  will,  if  possible,  be  given  effect) 


Digitized  by 


Google 


Wasb.) 


8TATE  T.  DANIEL. 


245 


and  stUI  another,  that  In  case  a  proviso  to  an 
act  !s  absolutely  Inconsistent  with  the  provi- 
sions of  the  principal  act,  and  one  cannot 
stand  with  the  other,  the  proviso  must  be  sac- 
riflced  to  the  life  of  the  principal  act.  These 
canons  of  Interpretation  are,  however,  at  the 
roost  aids  to  construction,  and  after  all  It 
iK'comes  the  duty  of  the  court  to  determine, 
If  possible,  what  the  real  Intention  of  the  law- 
makers was.  There  is,  however,  a  principle 
of  oonKtrucHon  which  applies  to  statutes,  viz. 
a  principle  of  strict  construction,  that  does 
not  apply  to  the  construction  of  constitutions. 
"A  constitution,"  says  Mr.  Eudllch  In  his  In- 
terpretation of  Statutes  (section  .526),  "is  'in- 
tended for  the  benefit  of  the  people,  and  must 
receive  a  hljeral  construction.'  'The  principle 
of  strict  construction  would  frustrate  Im- 
|M>rtant  provisions  in  every  newly-eonstnicted 
frame  of  government.'  Such  Is  the  general 
rule — the  keynote,  as  It  were— of  all  Inter- 
pretations of  constitutional  provisions,  and  is 
in  harmony  with  the  principles  already  dis- 
cussed." Another  rule  of  construction  Invoked 
by  the  appsllant  in  this  case  is  that  of  con- 
temporaneous construction.  It  appears  that, 
sint-e  the  adoption  of  the  constitution,  the 
legislature  has  enacted  exemption  laws  differ- 
ing only  In  decree  from  the  law  under  con- 
struction, and  It  is  contemled  tliat  the  con- 
struction placed  upon  the  constitution  by  the 
leidslative  bodies  since  the  adoption  of  the 
constitution  should  have  much  weight  with 
•this  court  In  interpreting  or  construing  the 
coDDtitntlon.  There  is  no  doubt  that  some 
weifcht  ought  to  be  given  to  contemporaneous 
construction,  as  l^earing  upon  the  sentiment 
of  the  representatives  of  the  people,  which  to 
a  certain  extent  would  probably  Indicate  the 
mind  of  the  lawmaking  power,  and  explain 
their  expressions.  Still,  If  contemporaneous 
construction  of  legislative  acts  were  to  have 
a  controlling  Influence,  no  law  would  ever  be 
pronounced  unconstitutional,  for  the  question 
Is  only  presented  to  the  courts  after  the  con- 
temporaneous construction  or  the  enactment 
of  the  unconstitutional  law.  Neither  can  ac- 
quiescence for  any  length  of  time  affect  the 
true  meaning  of  the  constitutional  enactment. 
This  is  the  first  time  that  the  courts  have 
iK'cn  called  upon  to  construe  this  provision 
of  the  constitution,  and  If,  from  the  language 
of  the  act  itself,  it  Is  to  be  determined  that 
there  was  a  limitation  upon  the  legislature  In 
relation  to  the  exemptions,  that  construction 
cannot  in  any  wa.v  be  alTected  by  the  lapse 
of  time.  In  our  Judgment  this  Is  not  siwh 
a  provision  that  the  Idea  of  construction  can- 
not be  entertained. 

We  have  examined  with  much  patience  the 
authorities  cited  by  counsel,  and  all  other  au- 
thorities that  were  obtainable,  but,  outside  of 
the  rules  of  construction  Ju.st  spoken  of,  we 
have  received  but  very  little  aid,  from  the 
fact  that  our  constitution  Is  materially  difter- 
ent  from  any  other  coDstitution  In  the  T'nion. 
and  the  cases  cited  imder  the  constitutions  of 


dMTorent  states  are  of  very  lltUe  value  In  con- 
struing this  constitution.  Many  cases  arc 
cited  by  the  respondents  from  California,  not- 
ably People  V.  McCreery,  34  Cal.  432,  where 
there  Is  a  very  exhaustive  decision  on  the 
principles  Involved  In  this  case.  But  It  is  not 
controlling  here,  for  the  reason  that  the  Cali- 
fornia constitution,  while  providing  tiiat  all 
taxation  shall  be  equal  and  uniform  through- 
I  out  the  state,  and  providing,  as  does  our  cou- 
stltution,  that  all  property  iu  the  state  should 
be  taxed  iu  proportion  to  its  value,  does  not 
have  the  proviso  which  is  the  very  essence  of 
tlie  controver.sy  iu  this  case,  viz.  that  sucli 
other  property  as  the  legislature  may  by  gen- 
eral laws  provide  shall  be  exempt  from  taxa- 
tion. In  Texas  the  constitution  provides  as 
follows:  "Ta.\ation  shall  be  equal  and  uni- 
form throughout  the  state.  All  property  In 
this  state  shall  be  taxed  In  proportion  to  Its 
value  to  be  ascertained  as  directed  by  law, 
except  such  property  as  two-thirds  of  both 
houses  of  the  legislature  may  think  proper  to 
exempt  from  taxation."  Under  such  a  con- 
stitution as  tills  the  contention  that  there  was 
no  room  for  construction  would  be  tenable. 
In  Missouil  the  constitution  provides  that  "all 
property  subject  to  taxation  In  this  state  shall 
he  taxed  in  proportion  to  its  value,"  and  the 
contention  In  the  case  which  came  up  from 
that  state  was  over  the  meaning  of  the  word 
"subject,"  and  what  property  was  subject  to 
taxation.  In  Minnesota  tiiere  Is  no  doubt 
about  the  power  of  the  legislature  to  exempt 
under  the  constitution,  for  that  Instrument 
provides:  "All  taxes  to  be  raised  In  this  state 
shall  be  as  nearly  equal  as  may  be,  and  all 
property  on  which  taxes  are  to  be  levied  shall 
have  a  cash  valuation,  to  be  equalized  and  uni- 
form throughout  the  state:  provided,  that 
the  legislature  will,  by  general  law  or  special 
act,  authorize  municipal  corporations  to  levy 
assessments  for  local  Improvements  upon  the 
pro]>erty  fronting  upon  .such  improvements, 
or  upon  the  property  to  be  benefited  by  such 
improvements,  without  regard  to  a  cash  valu- 
ation, and  in  such  manner  as  the  legislature 
may  prescribe."  There  the  exemptions  which 
are  authorized  by  tlie  legislature  are  esitecial- 
ly  enumerated;  and  so  It  is  with  a  majority 
of  the  constitutions,  without  specially  review- 
ing them. 

As  we  iiave  before  indicated,  It  is  an  ac- 
knowledged principle  in  the  construction  of 
laws,  whether  constitutional  or  statutory,  th.it 
the  court  must,  if  pos.sibie,  adopt  that  con- 
struction which  will  give  force  and  effect  to 
every  part  of  the  hiw,  to  every  chtuse  In  a 
section,  and  to  every  word  In  a  clause,  rather 
than  a  construction  which  will  destroy  or  ren- 
der meaningless  any  portion  of  the  law;  and, 
ai)plying  this  rule  to  the  constitutional  enact- 
ment iu  question,  it  will  readil.v  i)e  seen  tliat 
the  construction  contended  for  by  appellant  is 
iilogiciil.  The  constitution  provides.  In  the 
tirst  place,  tliat  all  property  not  exempt  under 
the  hiws  of  the  United  States,  or  tudcr  this 
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oonstitutlon,  shall  be  taxed  In  proportion  to 
Its  value.  This  Is  a  mandatory  declaration 
of  the  constitution  that  all  prc^rty,  with  the 
exceptions  mentioned,  shall  be  taxed.  Sec- 
tion 2  then  further  provides  that  the  legislature 
shall  provide  a  uniform  and  equal  rate  of  as- 
sessment and  taxation  on  all  prc^erty  In  the 
state.  Here  Is  another  announcement  or  dec- 
laration that  all  property  in  the  state  shall  be 
taxed,  and  If  there  are  any  exemptions  they 
must  be  especially  and  clearly  indicated.  The 
constitution  makers  seem  to  have  exhausted 
the  English  language  almost  In  attempting  to 
secure  a  Just  and  equal  valuation  for  taxa- 
tion of  all  property,  for  they  explain  the  rea- 
son of  the  rule  announced  in  the  first  part 
of  section  2  as  follows:  "So  that  every  person 
and  corporation  shall  pay  a  tax  In  propor- 
tion to  the  value  of  his,  her,  or  its  property." 
So  that,  outside  of  the  rule  of  ejusdem  generis, 
there  is  grave  doubt  whether  the  exemption 
provided  for  in  this  statute  could  be  main- 
tained. Then  comes  the  provision  that  a  de- 
duction of  debts  from  credits  may  be  authoriz- 
ed, and  the  further  proviso  that  the  property 
of  the  United  States,  and  of  the  state,  coun- 
ties, school  districts,  and  other  municipal  cor- 
porations, and  such  other  proi)erty  as  the  leg- 
islature may  by  general  laws  provide,  shall  be 
exempt  from  taxation.  These  mandatory  pro- 
visions in  reference  to  the  taxation  <^  all 
property,  so  often  reiterated,  were  manifestly 
inserted  in  the  fundamental  law  for  some  pur- 
pose. What  waa  the  purpose?  Was  it  to  ex- 
press the  idea  that  all  property  except  the  , 
j)roperty  of  the  United  States  and  the  mu- 
nicipal corporations  should  be  taxed  if  the  leg- 
islature saw  fit  to  tax  It,  and  should  be  ex- 
empt if  the  legislature  saw  fit  to  exempt  It? 
Were  all  these  cautionary  expressions,  and  all 
these  provisions  which  would  seem  to  be  used 
for  the  purpose  of  securing  universal  and  uni- 
form taxation  of  property,  employed  merely 
for  the  purpose  of  exempting  the  property 
mentioned  above?  The  adoption  of  this  theory 
logically  follows  the  appellant's  contention; 
for,  if  the  term  "such  otlier  property"  is  to  be 
given  the  comprehensive  meaning  contended 
for,  the  provision  that  a  deduction  of  debts 
from  credits  may  be  authorized  would  be  en- 
tirely unnecessary,  for  such  deduction  or  ex- 
emption would  be  authorized  under  the  gen- 
eral provision  In  relation  to  other  property. 
In  fact,  outside  of  the  exemption  of  United 
States  and  municipal  corporation  property,  the 
two  sections  of  the  constitution  under  consid- 
eration would  be  absolutely  meaningless,  and 
without  force  and  eftect.  They  would  amount 
to  nothing  more  tlian  a  reference  of  the  whole 
subject,  without  limitation,  to  legislative  dls- 
i-retion,  where  it  Is  already  lodgetl,  In  the  ab- 
sence of  constitutional  Inhibition.  FDr  it 
uuiHt  be  kept  In  mind  that  the  constitution  Is 
not  a  grant  of  power,  but  a  limitation  on  leg- 
islative action. 

Conceding  to  the  framers  of  the  constitu- 
1 1on  a  knowledge  of  this  principle  of  law,  and 


of  the  farther  principle,  referred  to  above, 
that  the  taxing  power  Is  Inherent  In  sover- 
eignty, and  that  the  legislature  possesses  it 
under  the  general  grant  of  the  legislative  pow- 
er, entirely  independent  of  constitutional  pro- 
visions, we  must  conclude  that  the  constitu- 
tional announcement  that  all  property  shall  be 
taxed  was  not  Intended  as  a  grant  of  power, 
but  was  Intended  as  a  limitation  on  legislative 
exemptbns,  if  It  bad  any  office  at  all.  But  all 
effect  as  a  limitation,  as  we  have  before  In- 
dicated, is  destroyed  by  adopting  the  ccmten- 
tlon  that  the  words  "other  property,"  used  in 
the  proviso,  give  the  legislature  power  to  ex- 
empt all  property.  Thus  it  will  be  seen  that 
this  contention  can  be  adopted  only  by  imput- 
ing to  the  framers  of  our  fundamental  law 
Ignorance  of  the  force  and  effect  of  constitu- 
tional law,  or  an  indulgence  In  declamatory 
vaiwrlngs.  We  do  not  think  it  neces.sary  In 
this  case  to  resort  to  Imputation,  but  think  a 
reasonable  construction  can  lie  placed  ui>on 
the  enactment  which  will  give  intelligent 
force  and  effect  to  each  separate  provision  ot 
the  law,  viz.  that  the  use  of  the  expression 
"other  property,"  in  the  proviso,  was  as  a 
matter  of  caution,  on  the  supposition  that  the 
special  enumeration  might  not  have  embraced 
all  public  property,  and  that  the  changing  con- 
ditions of  society  and  of  business,  and  changes 
of  law,  might  create  public  property  not  then 
in  existence.  It  Is  not  unreasonable  to  con- 
clude that  in  this  connectl(m  they  had  also 
reference  to  property  which  Is  of  a  qua«l  public 
nature,  and  which  It  has  been  customary  for 
leglslatiu'es  to  exempt  from  taxation,  such  as 
charitable  institutions,  public  libraries,  ceme- 
teries, and  a  similar  class  of  properties.  It 
cannot  truthfully  be  said  that  such  property 
Is  strictly  private  property.  It  does  not  enter 
Into  comi)etltlon  with  private  proiierty.  The 
public  has  an  Interest  In  such  property,  and  In 
Its  maintenance.  A  public  library,  for  In- 
stance, Is  for  the  exclusive  benefit  of  the  pub- 
lic. Its  office  Is  to  develop  the  more  intelligent 
and  better  citizenship.  Such  a  consumma- 
tion would  benefit  the  state,  even  from  a 
financial  standpoint.  Charitable  organizations 
perform  services  which  the  state  would  other- 
wise frequently  be  called  upon  to  discharge, 
and  the  theory  upon  which  they  are  exempted 
is  that  to  a  certain  extent  they  relieve  the 
state  of  expenses.  Under  this  head  the  fram- 
ers of  the  constitution  might  also  reasonably 
have  had  in  contemplation  household  furniture 
to  a  limited  amount  for  the  benefit  of  very 
poor  people,  and  which  it  was  necessary  for 
them  to  possess  to  prevent  them  from  becom- 
ing public  burdens;  and  in  this  sense  it  is  a 
class  of  property  In  which  the  public  have  an 
Interest,  although,  to  meet  the  requirements 
of  the  constitution  as  to  the  uniformity  of  tax- 
ation, tlie  exemption  must  apply  to  all,  and 
must  specify  the  particular  property  exempt- 
ed, and  the  same  reasoning  might  apply  to 
tools  of  trade,  etc.  This  construction  is  rea- 
sonable.    It  harmonizes  otherwise  conflicting 
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portions,  and  make*  operative  the  whole  act 
Oar  conclusion  Is  that  the  acta  of  the  legisla- 
ture in  the  pattlcnlaFB  complained  of  are  nn- 
constltutlonaL  The  Jodsment  ot  the  court  wlU 
be  affirmed. 

SCOTT,  O.  J„  and  ANDEHS,  GORDON,  and 
IIBA.VIS,  JJ.,  concur. 


(IT  Wash.  160) 

JENKINS  ▼.  JENKINS  UNIVERSITY  et  al.i 

(Supreme  Conrt  of  Waahlflgton.    June  17,  1897.) 

Appeal — Dkfbctitb  Bond— Errors  aoaisst   Rb- 

8PONDBST — Educational  Isstitctions  —  Rioht 

TO  Aphoiht  Attokset  —  Gifts  —  Rkvbrsioh  — 

RBroKMATioN  ot  iNSTKUMBNTs— Mistake. 

1.  Objection  to  an  appeal  by  a  corporation, 
and  appeal  bond  thereon,  on  the  ground  that 
neither  the  appeal  nor  the  bond  was  authorized 
by  its  tnisteea,  cannot  be  raised  for  the  first 
time  on  appeal,  where  it  does  not  appear  that 
the  facts  were  not  known  to  respondent  in  time 
to  have  maje  the  objection  below. 

2.  Resixindent  may  urge  error  in  oTernillnij 
his  objection  that  the  attorney  appearing  below 
for  a  defendant  corporation  was  not  authorized 
so  to  do,  witliout  appealing  from  the  judgment, 
which  was  entirely  in  his  favor. 

3.  The  court  In  which  an  action  against  an  ed- 
ncatjonal  institution  is  pending  may  authorize 
an  attorney  to  appear  for  such  defendant,  at  the 
request  of  some  of  its  trustees,  though  the  board 
of  trustees  had  not  authorized  such  appearance, 
as  the  trustpcs  have  no  greater  pecuniary  interest 
than  the  public 

4.  A  finding  that  the  project  of  fouDdiog  a 
university  had  been  abandoned,  so  that  gifts  for 
that  purpose  would  revert  to  the  donor,  is  sus- 
tained by  evidence  that  proposed  buildings  had 
not  been  erected:  that  a  large  indebtedness  had 
been  incurred;  that  part  of  the  property  donated 
had  been  lost  by  mortgage  foreclosure,  and  part 
bad  been  returned  to  the  donors;  and  that  the 
trustees  had  failed  to  meet  for  a  long  time,  and 
had  apparently  relinquished  all  efforts, — though 
some  witnesses  testified  that  they  "thought"  the 
enterprise  might  be  revived. 

5.  An  organisation  assumed  the  debts  of  a  de- 
funct university,  by  agreement  with  it,  and  pro- 
posed to  maintam  a  like  institution.  A  donor  of 
lands  to  the  former  institution  transferred  the 
same  to  the  new  orfanication,  in  trust  solely  for 
the  purpose  of  maintaining;  an  educational  aa- 
socintion.  The  deed  contained  a  warranty,  au- 
thorized the  trustees  to  sell  the  land,  but  pro- 
Tided  that  the  funds  so  derived  mnst  be  kept 
intact,  and  scKregated  a  certain  portion  which 
might  be  mortgaged  for  present  needs.  It  con- 
tained no  express  provision  for  reversion  to  the 
donor  on  abandonment  of  the  trust.  There  was 
DO  Gonsideration  for  the  transfer  except  the  ss- 
sumption  of  the  debts  of  the  former  institution. 
Sriif.  that  the  lands  reverted  to  the  donor  on 
abandonment  of  the  trust, 

6.  Though  a  mtntgage  describee  0ie  land  by 
metes  and  bounds,  it  will  be  reformed  for  mutual 
mistake  in  believini^  that  the  land  was  that  on 
which  certain  buildings  were  situate, 

7.  The  mortgagee  is  entitled  to  such  reforma- 
tioD  as  against  one  to  whom  the  lands  have  re- 
verted for  abandonment  of  the  trust  for  which 
they  were  donated  to  the  mortgagor,  where  the 
deed  of  gift,  by  a  like  mistake  of  the  donor, 
described  the  same  tract  as  the  mortgage,  and  au- 
thorized it  to  be  mortgaged,  and  the  donor  par- 
ticipated in  the  negotiation  of  the  loan  for  which 
the  mortgage  was  given. 

Appeal  from  superior  court,  Spokane  conn- 
\fi  James  Z.  Moore,  Judge. 

Action  by  David  P.  Jenldns  against  the 
Jenkins  University,  the  Spokane  College,  and 

*  Jteiitatrinii  pending. 


Hamilton  S.  White.  There  was  Jndgment  for 
plaintiff,  and  defendanta  appeaL  Reversed 
In  part. 

R.  J.  Danson,  for  appellants.    Graves,  WoU 
ft  Graves  and  Blake  ft  Post,  for  respondent 

SCOTT,  a  J.  In  1882.  the  plaintiff,  being 
the  owner  of  the  real  estate  in  controversy  in 
this  action,  conveyed  the  same  by  deed  to  the 
defendant  the  Spokane  College,  as  a  gift,  the 
deed  containing  the  following  provisions: 
"Provided,  always,  and  this  conveyance  la 
made  upon  the  express  conditions  following, 
that  la  to  say,  that  the  grantee  herein  shall 
M«ct  and  constantly  and  perpetually  main- 
tain on  said  premises  a  college  of  learning, 
teaching  languages,  and  sciences,  and  the 
higher  branches  of  education,  and  shall  erect 
and  maintain  suitable  buildings,  and  provide 
and  constantly  maintain  a  competent  and 
proper  corps  of  instructors.  The  true  intent 
and  meaning  of  this  condition  is  to  provide 
against  the  establishment  or  maintenance  of  a 
nominal  organization,  but  that  it  shall  be  an 
actual  and  successful  institution  of  learning, 
of  the  character  aforesaid.  And  the  said  in- 
stitution shall  be  fully  organized  and  In  op- 
awtlon  within  three  years  and  nine  months 
from  Vhe  date  of  this  deed.  And,  in  addi- 
tion thereto,  the  grantee  may  establish  and 
maintain  on  aald  premises  other  institutions 
for  educational  purposes.  And  said  premisee 
shall  be  appropriated  and  used  solely  and  ex- 
clusively for  the  several  purposes  aforesaid. 
And  in  the  event  of  the  grantee.  Its  successors 
or  assigns,  falling  to  maintain  and  comply 
with  any  or  all  of  the  conditions  aforesaid, 
said  premises  shall  revert  to  and  vest  in  the 
grantor,  bis  heirs  or  assigns."  The  donee 
entered  Into  possession  thereof,  and  Improved 
the  same  by  building  two  large  buildings 
thereon,  one  a  brick,  and  the  other  a  frame, 
at  on  expenditure  of  some  $25,000,  and  there- 
after organized  and  conducted  a  college  until 
January,  1892.  At  that  time  the  college  waa 
embarrassed  for  want  of  funds,  and  waa 
some  $30,000  in  debt  At  said  time.  In  pursu- 
ance of  a  movement  then  under  way  to  estab- 
lish a  nonsectarian  university,  the  defendant 
the  Jenkins  University  was  organized.  Such 
negotiations  and  arrangements  were  entered 
Into  between  the  plaintiff,  the  Spokane  Col- 
lege, and  the  Jenkins  University  that  the  col- 
lege reconveyed  the  real  estate  by  quitclaim 
deed  to  the  plaintiff,  and  he  conveyed  it  to 
the  university.  The  deeds  were  delivered  on 
the  9tb  of  said  month.  The  university  assum- 
ed the  debts  of  the  college,  amounting  to 
about  $30,000.  The  deed  recited  that  it  waa 
made  in  consideration  of  one  dollar  paid  to 
the  plaintiff,  "and  various  other  considera- 
tions to  him  moving";  also,  that  it  was  made 
In  trust,  and  not  otherwise,  for  the  uses  and 
purposes  therein  declared;  and  it  contained 
the  following  provisions:  "It  la  the  true  In- 
tent and  purpose  of  this  conveyance  to  con- 
vey to  the  above-nnined  corporntion  the  iandfi 
described  aa  an  endowment  for  educational 
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imrposes;  the  principal  to  be  held  and  for- 
ever remain  intact,  but  with  power,  neverthe- 
less, to  sell  and  convey  by  good  deed  any  or 
all  of  said  ground  whenever,  in  the  opinion 
of  the  trustees  of  said  university,  it  shall  be 
deemeil  desirable  to  do  so;  but,  In  case  any 
or  all  of  said  land  Is  sold,  the  proceeds,  of 
whatsoever  character,  received  in  payment 
thereof,  shall  immediately  become  subject  to 
the  trust  herein  created,  and  constitute  a 
part  of  the  whole  of  this  endowment,  and  for- 
ever held  intact  as  priucipal.  But  the  pro- 
ceeds arising  in  any  manner  from  the  princi- 
pal hereby  createil  may  be  by  the  trustees 
of  said  university  used  and  appropriated  in 
such  manner  as  they  shall  deem  best  to  foster 
and  promote  the  subject  of  education,  as  con- 
templated in  the  organiisation  of  this  univer- 
sity; and  in  using  and  investing  the  principal 
hereby  created,  or  any  part  thereof,  not  more 
tiian  ten  thousand  dollars  ($10,000)  in  value 
shall  ever  be  intrnstetl,  loaned,  or  placed  un- 
der the  control  of  any  one  ])erson,  association, 
or  corporation  at  any  one  time,  and  that  in 
case  of  loss,  at  any  time,  by  any  means,  of 
any  part  of  said  princi])al.  as  soon  as  tlie  fact 
of  said  loss  is  ascertained,  tlie  trustees  of  said 
university  shall  at  owe  conmience  crediting 
all  proceeds,  of  every  Ivind,  arising  from  tlie 
other  portions  of  this  endowment,  to  the  prin- 
cipal, until  said  i>rincipal  sliall  be  fully  re- 
storeii  anfl  made  wliole.  But  tiie  foregoing 
portions  of  this  deed  are  subject,  nevertheless, 
to  the  following  provisions:  Whereas,  the 
said  university  has  assumed  the  payment  of 
certain  indei)tcdness  of  tlie  Si)(»knne  College, 
which  indebtedness  has  been  sclieduied.  and 
the  amount  not  to  exceed  thirty  tlionsand  dol- 
lars ($:!0,000);  and  wlierejis.  flic  party  of  the 
fli"st  part  in  this  instrnnieut  pi-ojioses  to  secure 
the  payment  of  tlie  said  debt  not  to  exce<»d 
the  sum  ttforesaid,  and  for  tliat  puniose  lie 
liereby  segregates  and  sets  aside  tlie  follow- 
ing descrllied  part  or  jiareel  of  the  above-<le- 
scribed  tract  of  land,  commencing  nt  a  point 
in  tlie  south  line  of  College  avenue,  where  tlie 
west  line  of  Madison  street,  projeettnl  south, 
would  cross  College  avenue,  and  from  said 
point  running  west  on  the  south  line  of  Col- 
lege avenue  to  wiiere  the  east  line  of  .Teflter- 
son  street,  projected  south,  would  cross  Col- 
lege avenue,  and  running  tlience  In  a  straight 
line  south  three  hundred  (.SOO)  feel;  thence 
east  the  same  distance  as  the  north  Hue,  and 
parallel  with  the  same  to  a  point;  tlience 
north,  in  a  straight  line,  to  the  place  of  begin- 
ning,—the  same  being  Itnown  as  part  of  the 
.Spokane  College  ground,  and  where  the  build- 
ings of  said  college  are  locatetl:  Now.  the 
party  of  tlie  first  part  intends  by  tills  convey- 
ance to  authorize  the  iinrty  of  the  second 
part  to  use  said  last-described  jiiece  of  ground 
as  a  security  for  tlie  i)aynient  of  said  indelited- 
ness,  and  for  this  punM)se  authorizes  said  .«ec- 
(md  party  to  mortgjige  or  Incumber  said  prop- 
erty to  secure  tlie  payment  of  sjild  indebled- 
ness.  But  it  is  tlie  true  intent  and  meaning 
that  said  property  shall  not  be  ultimately  so:>- 


aratod  or  segregated  trom  this  endowment, 
and  this  endowment  Is  not  intended  to  pay 
said  indebtedness,  but  to  secure  tlie  same,  in 
order  to  aid  the  said  second  party  in  the  pay- 
ment of  the  same;  and  it  is  hereby  made  ob- 
ligatory on  the  party  of  the  second  part  to 
see  to  it  that  this  land  or  proceeds  thereof 
sliall  not  be  lost  to  this  endowment.  If  the 
]>arty  of  the  second  part  shall  incumber  or 
mortgage  the  said  last-described  piece  of 
ground  for  the  i^ayment  of  said  Indebted- 
ness and  the  same  sliall  be  finally  lost  to 
this  endowment,  It  shall  constitute  at  once 
an  indebtedness  against  the  second  imrty 
to  the  amount  of  tlie  full  value  of  the  prop- 
erty lost,  which  shall  carry  Interest;  and  no 
IMiit  of  the  proceeds  of  the  rest  of  this  en- 
dowment shall  be  used  by  said  second  party 
until  the  part  lost  or  last  described  shall  be 
fully  paid  and  restored  to  the  principal.  It  is 
the  true  intent  and  meaning  of  this  convey- 
ance that  In  providing  for  the  use  of  a  part 
of  this  endowment  as  security  for  said  Spo- 
kane College  indebtedness,  tliat  It  may  be 
used  as  a  security  only,  and  not  to  go  Into  the 
hands  of  the  second  party  as  means  to  pay 
said  Indebtedness;  and  when  said  Siiokane 
College  indol»tedness  is  disposed  of,  or  when 
this  last  described  segregated  piece  is  restor- 
ed to  the  principal,  it  shall  all  lie  restored  to 
the  principal,  and  covered  by  the  general  prin- 
ciples of  tills  trust.  This  endowment  is  made 
witii  intent  to  aid  in  fostering  and  building 
up  an  imiioi-tant  institution  of  learning,  in 
wliicli  no  sectarianism  shall  bo  taught,  and  in 
wlilcli  all  useful  branches  may  be  taught  of 
learning,  the  great  object  being  to  Investigate 
and  ascertain  the  truth;  and  it  Is  Intended 
tliat  the  second  party.  In  using  this  endow- 
ment, sl-.all  not  be  tranuneled  or  circumscrilied 
in  can-jMug  out  tiiese  principles,  and  in  using 
the  proceeds  of  this  eudowiiieiit  for  sucli  imr- 
poses,  but  it  is  intended  that  the  principal 
sliall  never  be  risked,  put  at  hazard,  or  frit- 
tered away  in  any  manner  or  way  whatso- 
ever; and  for  said  puniose,  and  not  other- 
wise, said  corporation  shall  have  and  hold  said 
premises,  togetlier  with  all  the  hereditaments 
and  appurtenances  thereunto  belonging,  or  In 
any  wise  aiijicrtaining,  to  said  party  of  the 
second  jiart,  its  successors  and  assigns,  for- 
ever." Tliereafter  the  university  sought  to 
olitain  a  loan  of  5530.000  to  pay  tlie  Indebted- 
ness assumed,  and  succeeded  to  tiie  extent  of 
$10,(KK),  which  it  borrowed  from  the  defend- 
ant White.  To  secure  tlie  payment  thereof. 
It  executed  to  him  a  mortgage  on  the  300 
feet  square  set  aside  in  the  deed,  for  the  pur- 
pose of  securing  the  Indebtedness  assumed  as 
afore.said.  At  the  time  of  tiie  transfer  of  tlie 
projierty,  the  university  took  charge  of  the 
school  then  in  progress,  and  conducted  tlie 
same  to  the  end  of  the  school  year  in  June, 
1!S!>2;  l)ui  it  was  not  again  reopened.  The 
univei-sity  had  also  received  other  donations 
of  property,  but  lliey  were  stibsequently  recon- 
voyed  to  The  donors,  in  cnuseciueiice  of  tlie  fail- 
ure upon  the  part  of  the  uuiversiiy  to  comply 
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wltb  the  terms  of  such  gifts  in  erecting  an- 
other school  building  contemplated,  and  In 
condnctlng  the  school,  etc.  The  university  in- 
corred  additional  debts  for  taxes  and  other- 
wise, which  remained  unpaid,  and  also  failed 
to  pay  the  Interest  upon  the  loan  aforesaid 
obtained  from  White,  and  he  foreclosed  his 
mortgage.  It  was  afterwards  ascertained 
that  the  description  therein  by  metes  and 
bounds  did  not  cover  the  entire  buildings, 
and  the  material  proceedings  in  relation  there- 
to will  be  hereinafter  adverted  to  In  dispos- 
ing of  his  appeal.  The  plaintiff  brought  this 
action  to  recover  the  real  estate,  except  that 
part  described  by  metes  and  bounds  mort- 
gaged to  White,  and  to  have  a  reversion  there- 
of declared,  on  the  ground  that  it  had  been 
conveyed  by  him  In  trust  for  the  certain  speci- 
fied charitable  purposes  aforesaid,  and  that 
the  trust  had  wholly  failed  of  its  purpose,  and 
could  not  be  carried  out.  The  university  re- 
sisted, denying  the  same,  and  contended  that 
the  deed  was  an  absolute  one,  for  a  valuable 
consideration,  and  that  there  could  be  no  re- 
version. Under  an  order  of  the  court,  the 
Spolcane  College  and  White,  who  was  In  pos- 
seesloa  of  the  entire  buildings,  were  made  par- 
ties defendant.  Said  last-named  defendant 
sought  a  reformation  of  bis  mortgage  and  the 
BberltT's  deed  executed  in  pursuance  of  the 
foreclosure  sale,  to  make  the  same  cover  the 
bnlldidgs.  The  plnintiff  was  successful  in 
the  lower  court,  and  the  cause  is  before  ns  on 
appeal. 

The  first  question  to  be  considered  Is  a  mo- 
tion by  the  respondent  to  dismiss  the  appeal 
herein  of  the  .Tenklns  University,  on  the 
grounds  that  the  appeal  bond  was  not  execut- 
ed by  said  appellnnt.  or  by  any  person  by  It 
lawfully  authorized;  also,  that  the  defendant 
the  Jenkins  University  had  never  appeared  in 
thft  action,  apd,  as  affirmatively  appeared  from 
the  record,  had  never  atithorlzed  counsel  to 
appear  for  it,  and  had  not  In  fact  appealed 
the  cauf<e,  and  bad  never  authorized  or  di- 
rected R.  J.  DauBon,  who  appeared  for  It  as 
ita  attorney,  to  appeal  the  same,  and  that  bis 
appearance  for  it  was  entirely  unauthorized. 

The  points  with  reference  to  the  giving  of 
the  appeal  bond  and  the  taking  of  the  ap- 
peal are  based  upon  affidavits  of  some  of  the 
trustees  of  the  university  first  filed  in  this 
court,  and  said  appellant  objects  to  their  con- 
sideration, and  asks  that  the  same  be  stricken 
from  the  record.  We  think  they  are  not 
Itroperly  here  for  our  consideration  in  passing 
upon  these  matters.  Such  a  matter,  going  to 
the  Jurisdiction  of  the  court.  Is  not  properly 
trlab:e  upon  affidavits  filed  here.  If  objected 
to.  No  exception  to  the  bond  was  taken  In 
the  lower  court,  nor  was  its  sufficiency  In  any 
wise  controverted.  The  defects  relating  to 
Its  execution,  if  any,  were  apparently  as  well 
known  to  the  plaintiff  then  as  now.  At  least, 
nothing  appears  to  the  contrary,  and,  imder 
such  circumstances,  he  will  not  be  beard  to 
question  it  here  for  the  first  time. 

Aji  to  the  authority  of  the  attorney  who 


represents  said  defendant  and  appellant  to 
appear  for  it  in  the  action,  it  appears  tliat  the 
plaintiff  raised  this  question  in  the  lower 
court;  and,  upon  the  hearing  there  bad,  the 
court  found  against  blm,  aod  held  that  such 
attorney  was  authorized  to  appear  for  the 
university,  and  resist  the  action.  Said  appel- 
lant contends  that  the  question  cannot  be  re- 
viewed here,  for  the  reason  that  the  plalniS 
did  not  appeal  therefrom.  We  do  not  think 
this  point  Is  well  taken,  for  the  Judgment 
was  ultimately  rendered  in  favor  of  the  plain- 
tiff In  the  lower  court,  and  there  was  nothing 
for  blm  at  that  time,  certainly,  to  appeal 
from.  He  Is  not  precluded  from  raising  the 
question  upon  this  appeal  In  consequence  of  a 
failure  to  appeal  from  the  order  of  the  court 
when  made.  If  the  same  were  then  appeala- 
ble; and  we  are  of  the  opinion  that  he  may 
insist  on  the  question  being  reviewed  at  this 
time.  But  we  are  satisfied  with  the  finding 
of  the  lower  court  thereon. 

It  Is  conceded  that  a  different  rule  obtains 
with  regard  to  such  matters  where  charitable 
and  educational  Institutions  are  involved  than 
does  with  reference  to  corporations  formed  for 
pecuniary  benefit,  as  In  the  case  of  charitable 
and  educational  Institutions  no  one  has  any 
special  personal  interest  to  protect  Respondent 
concedes  that.  If  the  trustees  of  such  corpora- 
tion fall  to  do  their  duty  in  its  behalf  in  respect 
to  litigation  or  otherwise,  the  power  would 
lie  in  a  court  of  chancery,  at  the  suit  of  some 
person  interested,  to  compel  a  discbargre  of 
those  duties,  and  that  members  of  the  board 
of  trustees  have  no  more  interest  therein  as 
such,  or  as  individuals,  than  have  other  citi- 
zens of  the  community.  This  being  so,  and 
the  action  being  pending  in  a  court  of  equity, 
we  are  of  the  opinion  that  the  court  had  au- 
thority to  authorize  said  attorney  to  appear  for 
such  defendant  at  the  request  of  some  of  its 
trustees,  even  though  no  regular  authority 
was  shown  therefor,  such  as  a  resolution 
adopted  by  the  board  of  trustees;  and,  as  this 
disposes  of  the  further  question  with  refer- 
ence to  the  taking  of  such  appeal,  the  motion 
is  denied. 

In  consHerlng  the  question  as  to  whether 
or  not  the  plaintiff  was  entitled  to  have  a  re- 
version of  the  property  which  is  Involved  la 
the  appeal  of  the  university,  it  Is  first  In  or- 
der to  determine  some  of  the  facts.  By  its 
sixth  finding  of  fact,  the  lower  court  found 
that  the  project  of  founding  and  conducting 
the  university  had  been  abandoned,  and  that 
the  purposes  contemplated  by  the  trust  estab- 
lished by  the  plaintiff's  deed  had  wholly  fail- 
ed, and  were  impossible  of  fulfillment.  Said 
appellant  contends  that  the  court  should  have 
found  otherwise  from  the  evidence,  but  we 
cannot  agree  with  him,  for,  in  our  opinion, 
the  evidence  is  ample  to  sustain  the  finding. 
The  university  had  Incurred  some  $3,000  In- 
debtedness additional  to  that  assumed,  and 
unpaid  taxes  upon  its  property  had  accumulat- 
ed, amounting  to  more  than  111.000.  That 
part  of  the  property  covered  by  White's  mort- 
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gage  had  become  lost  to  it  under  the  fore- 
closure proceedlnjrs.  It  had  failed  in  erecting 
the  contemplated  building,  and  had  been 
obliged  to  return  to  the  donors  a  large  amount 
of  other  property  glTen  to  it  Its  trustees 
had  failed  to  meet  for  a  long  time,  and  there 
was  an  apparent  relinquishment  of  all  ef- 
forts to  found  or  conduct  the  university;  and, 
while  «onie  of  the  witnesses  said  they  thought 
the  entei-prlse  might  be  revived,  it  is  evident 
that  there  was  nothing  more  than  a  mere  pos- 
sibility of  Its  happening,  -which  was  entitled  to 
no  weight  whatever,  as  there  was  no  likeli- 
hood of  Its  taking  place. 

The  next  question  Is  as  to  whether  the 
deed  from  the  plaintiff  should  be  regarded 
as  a  gift,  or  whether  the  university  bought 
the  property  for  a  valuable  consideration.  Of 
course,  in  the  latter  event  a  different  rule 
with  regard  to  a  reversion  would  apply.  This 
question  is  not  free  from  difficulty.  The 
contention  upon  the  part  of  the  university 
that  it  paid  a  valuable  consideration  for  the 
proiK>rty  is  ba.<!ed  ni^n  the  fact  of  the  as- 
sumption of  the  $30,tX)0  indebtedne.ss  of  the 
Spokane  College;  but  we  are  unable  to  find 
from  the  evidence  that  this  was  done  by 
virtue  of  any  agn"eement  with  tiie  plaintiff,  or 
at  his  request.  It  was  app-arently  brought 
about  under  an  arrangement  with  the  SiwUane 
College.  To  have  amounted  to  a  considera- 
tion, it  was  necessary  that  tliere  should  have 
l>een  some  understanding  to  that  effect  be- 
tween the  plaintiff  and  the  university.  That 
the  xmlverslty  assumed  an  additional  bunlen, 
or  sustained  a  loss.  Is  not  alone  sulflcient. 
Under  the  expre.ss  limitations  of  both  deeds, 
none  of  the  property  could  have  been  taken 
for  this  indebtedness  with  the  exception  of 
that  part  which  plaintiff  authorized  to  be 
mortgaged  to  secure  it  in  the  second  deed. 
Willie  this  deed  did  not  in  express  terms  pro- 
vide for  a  reversion,  and  while  it  contained  a 
goncral  warranty  clause  in  addition  to  the 
provisions  above  set  forth,  and  contained  the 
general  clause  mentioned  with  reference  to 
other  considerations  in  addition  to  the  nominal 
one  of  one  dollar,  and  notwithstanding  the 
fact  tliat  conditions  subsequent  or  forfeitures 
are  not  favored  in  law,  and  that,  as  to  such 
matters,  deeds  are  generally  construed  against 
grantors,  yet,  under  all  the  facts  in  this  case, 
we  are  forced  to  the  conclusion  that  the  deed 
should  be  regarded  as  a  gift  for  the  purposes 
of  tlie  trust  only;  and,  tlie  trust  liavlng  fail- 
ed, the  property  should  revert  to  tlie  pialutlff. 

It  is  not  contended  that  there  was  anything 
else  In  the  shape  of  a  consideration  than  tlio 
assumption  of  such  Indebtedness.  The  deed 
expressly  provided  that  it  conveyed  the  prop- 
erty as  an  endowment  for  educational  pur- 
poses, and  the  recitation  that  whereas  the 
party  of  the  first  i)art  proposed  to  secure  the 
paj'ment  of  such  indebtedness,  and  for  that 
purpo.se  "he  hereby  segregates  and  sets  aside 
the  following  part  and  parcel,"  etc.,  is  ouly 
consonant  with  a  gift.  Also,  in  the  subse- 
quent dealings  and  communications  between 


the  trustees  of  the  university  and  the  plain- 
tiff, the  land  was  treated  as  a  gift  or  endow- 
ment, and  In  a  letter  by  the  trustees  to  the 
plahititf  it  was  spoken  of  as  a  gift,  and  he 
was  commended  for  his  philanthropy  in  do- 
nating it. 

A  great  many  cases  have  been  cited  by  the 
appellant  on  the  subject  of  somewhat  similar 
gifts,  and  the  right  to  a  reversion,  but  many 
of  them  are  not  applicable.  In  most  ca.ses 
the  property  had  been  conveyed  to  a  munici- 
pal corjioration,  and  bad  been  diverted  to  a 
different  use  from  that  contemplated  in  the 
deed.  But  here  was  an  entire  abandonment 
of  the  pun'oses  of  the  trust,  and  apparently 
of  the  property,  by  the  appellant,  and  the  re- 
spondent's Inquiry  is  a  i)ertineut  one, — that, 
if  the  land  does  not  revert,  what  is  to  become 
of  it?  It  cannot  be  taken  to  satisfy  the  debts 
contracted,  with  the  exception  of  that  part 
which  was  authorized  to  be  mortgaged:  and 
it  could  not  be  devoted  to  another  like  chari- 
table purpose,  the  specific  one  having  failed, 
as  is  sometimes  done  in  the  case  of  a  devise. 
If  tlie  plaintiff  Is  not  entitled  to  a  revei-sion  of 
the  property  under  such  circumstances,  who 
is  to  liave  it?  Tlie  authorities  generally  agree 
that  it  is  not  essential  that  such  a  deed  sliall 
contain  a  clause  providing  for  a  reversion, 
and,  while  it  is  to  be  construe-:!  against  the 
grantor,  it  nnist  not  be  construed  so  strongly 
as  to  make  it  Impo.ssible  to  liave  a  reversion 
where  none  is  exprea.s'.y  provided  for  in  terms. 
It  seems  to  us,  considering  all  the  facts  and 
the  terms  of  the  gift,  tliat  the  plaintiff  is  enti- 
tled to  a  reversion;  and,  even  if  the  deed  had 
contained  an  express  condition  to  that  effect, 
it  could  have  made  the  case  little,  if  any, 
stronger.  2  Pom.  Eq.  .lur.  (2d  Ed.)  |  l(Wi>; 
1  Perry,  Tnists  (4th  Ed.)  §g  !.■>!).  ICO;  Gum- 
Itert's  Ajjpeal,  110  Pa.  St.  4!H!,  1  Atl.  437; 
Mott  v.  Danville  Seminary,  12i)  111.  403.  :il 
N.  E.  927,  and  28  X.  E.  54:  Schlessinger  v. 
Mallard  (Cal.)  11  Pac.  728.  Tlie  judgment  of 
the  lower  court  is  in  sudi  respect  sustain^  d. 

As  to  the  appeid  of  appellant  White,  the 
mortgage  given  hhn  followed  the  description 
contained  In  the  plaintiff's  deed  to  the  uui- 
vei-slty,  descriiiing  the  tract  by  mete.s  and 
hounds,  with  the  statement  that  it  was  where 
tlie  buildings  were  located;  and  the  mort- 
gage also  contained  a  iirovlsiou  that  tlie  build- 
ings should  lie  kept  insured  for  the  benefit  of 
the  mortgagee.  At  the  times  the  deed  and 
mortgage  were  ex(>cutc(l.  and  for  a  long  time 
thereafter,  the  parties  all  supjiosed  that  tlie 
buildings  were  entirely  sltuate<i  upon  this 
ti'act.  Nor  was  It  discovered  that  the  fact 
was  otherwise  initll  after  appellant  White 
iiad  forei'losed  lii.s  mortgage,  obtained  a  sher- 
iff's deed  to  tlie  proiierty.  and  had  entered  in- 
to possession  of  it.  including  all  the  buildings. 
Tile  ground  was  unplatted,  and  it  was  the«>- 
aftor  discovered  that  some  .">!•  feet  of  the  brick 
building  was  not  situated  upon  the  tract  as 
described  by  metes  and  bounds,  hut  would  have 
been  upon  one  of  the  streets  of  the  city  had 
the  same  been  extended.    But  the  situation  of 
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the  buildings  was  not  so  readily  apparent  as 
to  charge  the  mortgagee  with  negligence;  for 
it  is  apparent  that  neither  the  plalntlfT,  nor 
the  trustees  of  the  college,  nor  the  unlTcrslty, 
had  discovered  the  true  condition,  or  knew 
anything  of  it  during  the  times  In  question, 
and  until  some  time  after  Wlilte  had  taken 
IK)ss»>s8ion  of  the  property.  It  is  a  fact  that 
tlie  tract,  by  metes  and  bounds,  described  the 
particular  tract  that  was  intended  to  be  mort- 
gaged, considering  the  fact  that  it  was  thought 
that  the  buildings  were  upon  that  tract.  It 
is  equally  apparent  from  the  instruments,  and 
from  the  negotiations  between  the  parties  at 
the  time  the  loan  was  made,  that  It  was  un- 
derstood and  Intended  that  the  mortgage 
should  cover  the  buildings,  and  the  loan  would 
not  have  been  made  otherwise,  as  the  prin- 
cipal value  of  the  buildings  was  In  the  one 
constructed  of  brick.  This  had  been  con- 
structed as  one  building,  with  only  one  en- 
trance, and  the  entrance  was  outside  of  the 
tract,  as  described.  The  respondent  contends, 
although  the  tract  described  was  ttiat  upon 
which  the  parties  supposed  the  buildings  were 
located,  and  was  that  upon  which  they  In- 
tended to  have  erected  the  buildings  and  in- 
tended to  mortgage,  that  the  fact  that  the 
buildings  were  not  upon  such  tract  was  not 
such  a  mistalie  as  would  entitle  the  appellant 
to  a  reformation  of  the  mortgage  and  the 
.sheriff's  deed  to  him  thereunder. 

We  have  examined  the  cases  cited  by  the 
n-spondent,  but  do  not  think  thoy  support  his 
<(>uteution.  It  Is  true  the  terms  of  the  mort- 
jrage  were  stated  according  to  the  Intent  of 
both  parties,  but  there  was  a  material  error 
upon  the  part  of  both  of  them  In  respect  to 
the  thing  to  which  the  terms  applied;  and  we 
are  of  tiie  ophilon  that  the  authorities  sus- 
tain the  api>ellanls'  contention  In  this  respect, 
and  that  he  was  entitled  to  a  reformation  of 
the  Instrument.  This  would  hold  good  as 
asainst  the  plaintiff,  for  he  was  pre-sent  and 
iurticlpated  In  the  negotiations  for  the  loan. 
The  mistake  originated  In  the  deed  which  he 
Kiive.  In  support  of  the  above,  the  following 
authorities  are  cited:  2  Pom.  Eq.  Jur.  §  853; 
1  Story,  Eq.  Jur.  i  140,  note  a;  Improvement 
Co.  V.  MarshaU  (Minn.)  59  N.  W.  294;  Os- 
born  V.  Ketchum  (Or.)  S5  Pac.  972;  Lewis  v. 
Lewis,  5  Or.  169,  174.  The  Judgment  of  the 
lower  court  is  reversed  to  the  extent  of  ac- 
cording to  appellant  White  the  relief  he  asks 
for,  and  the  cause  is  remanded  accordingly. 

AXDERS.  REAVIS,  GOUDOX,  and  DUN- 
BAR, JJ..  concur. 


MEARS  T.  LAMONA  et  al. 
(Supreme  Court  of  Washiugton.    June  17,  1897.) 

Vr.aTKD  ISTEKERT— Sale  to  Pat  Dphts. 

B.v  a  suit  in  the  ilatu.o  of  a  creditors'  bill, 
plaintiff  souj.'ht  to  snlijcct  dpfenilnnt's  interest 
in  bis  niotlier's  estate  to  the  iwyment  of  a  jiidK- 
lucut  reudei-ed  in  DeceuilH-r.  18S)5.  The  Diuthi>r  s 
tviU  provided  that  deleuduut  shuuld  take  nothing 


thereunder  until  his  sister  became  of  age,  In 
August,  1899.  Defendant  was  one  of  the  execu- 
tors of  the  estate,  and  had  no  other  property  of 
his  own.  Bald,  that  his  interest  in  the  estate 
should  not  be  sold  until  the  sister  became  of  age. 
since  an  immediate  sale  would  cause  an  in- 
equitable sacrifice  of  his  property. 

Appeal  from  superior  court,  Spokane  cotm- 
ty;  James  Z.  Moore,  Judge. 

Action  by  Wlnnifred  Mears  against  Perry 
W.  Lamona  and  others.  Prom  judgment  for 
plaintiff,  defendants  appeal.    Modlfled. 

W.  II.  Smiley,  for  appellants.  Jones,  Belt 
&  Quinn,  for  respondent. 

SCOTT.  C.  J.  This  Is  a  proceeding  where- 
by the  plaintiff  Is  undertaking  to  subject  l!i» 
interest  of  the  defendant  Perr}'  W.  Lamona 
In  his  mother's  estate  to  the  payment  of  a 
judgment  obtained  against  him  on  a  promis- 
sory note.  An  execution  had  been  Issued,  and 
returned  nulla  bona.  The  interest  aforesaid 
arises  under  the  terms  of  the  will  of  the  moth- 
er, Hessa  Ann  Lamona,  which,  omitting  the 
formal  parts.  Is  as  foUows:  "First.  I  be- 
queath to  Mrs.  Wlnnifred  Fruit  the  sum  of 
two  hundred  and  forty  dollars,  to  be  paid 
from  my  said  estate  in  lawful  money  of  the 
United  States,  without  deduction  or  diminu- 
Oon  from  said  sum  for  any  purpose,  and  with- 
out interest  thereon  up  to  tlie  time  my  estate 
shall  be  by  my  executors  distributed  as  here- 
inafter speclflpcl;  but  nothing  herein  contain- 
ed shall  prevent  my  said  executors  from  pay- 
ing said  sum  from  the  proccixls  of  my  estate 
by  the  sale  of  personal  projjerty,  or  from  the 
Increase  of  the  community  property  now  ))o- 
longlng  to  my  husband,  John  H.  Lamona. 
and  to  myself,  at  any  time  my  said  executors 
may  deem  It  best  to  make  such  payment. 
Second.  I  give  and  bequeath  to  my  hus- 
band, .Tohn  II.  Lamona,  the  sum  of  two  thou- 
sand dollars,  to  be  paid  to  him  out  of  my  es- 
tate, In  lawful  money  of  the  United  States, 
without  deduction  or  diminution  from  said 
sum  for  any  purpose  whatsoever,  and  with- 
out Interest  on  said  sum  up  to  the  time  here- 
inafter provided  for  the  dlstrllnitlon  of  my 
said  estate;  and  nothing  herein  contained 
shall  be  construed  to  prohibit  the  sooner  pay- 
ment of  said  stim  to  the  said  John  H.  lia- 
mona  upon  the  unanimous  consent  and  agree- 
ment of  my  .said  executors.  Third.  I  give 
and  devise  the  rest,  residue,  and  remainder  of 
my  said  estate,  consisting  of  my  interest  In 
the  comnuinlty  property  of  myself  and  my 
said  husband,  John  A.  Lamona,  consisting  of 
both  real  and  personal  property,  to  my  son, 
Perry  W.  Lamnnji,  and  to  my  daughter.  Alma 
E.  Lamona,  share  and  share  alike.  And  It 
Is  my  wish  that  said  community  property, 
both  real  and  pei-soual,  be  kept  intact  as  far 
as  maj'  be  po-^sible,  and  managed  and  con- 
trolled by  my  said  executoi-s,  .Tcrfin  II.  la- 
mona and  Perry  W.  Ijimona,  until  my  said 
daughter,  AInw  E.  Ijimnna.  shall  Income'  of 
lawful  age,  or  until  her  sooner  deoea>e,  de- 
ducting from  my  interest  In  said  comnuinlty 
proi)erty  a  proportionate  share  of  aU  ncces- 
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sary  expenses  of  keeping,  maiataining,  and 
eilucntiiiK  my  said  dauglitor,  Alma  E.  La- 
iiiuua,  and  also  the  proportionate  share  of  all 
taxes,  Interest,  and  insurance  on  such  proper- 
ty; but  the  said  exjieuses  of  education,  keep- 
lug,  and  maintenance  of  my  said  daughter, 
together  with  the  Interest,  Insurauee,  and  tax- 
es upon  said  property,  are  to  be  paid  from 
the  rents,  Issues,  and  profits  of  said  eoinmu- 
ulty  estate,  each  bearing  the  proportionate 
share  thereof;  and  I  grlve  and  bequeath  to 
my  said  husband,  John  H.  Laiuona,  all  the 
rest,  residue,  and  remainder  of  the  rents.  Is- 
sues, and  profits  of  my  share  of  s;ild  com- 
munity property.  Fourth.  But  in  case  it  be-. 
comes  necessary  or  profitable,  in  the  opin- 
ion of  my  said  executors,  that  a  sale  of  any 
of  the  property  belonging  to  said  estjite  shall 
be  made,  then  the  share  of  said  property  be- 
longing to  my  said  estate  shall  be  plac'e<l  at 
Interest  for  the  benefit  thereof,  upon  approved 
and  ample  real-estate  securltj-,  or  in  United 
States,  state,  or  municipal  bonds  of  approved 
value  as  security.  Fifth.  When  my  said 
daughter.  Alma  E.  Lomoua,  shall  become  of 
lawful  age,  or  when  she  would  have  reached 
the  age  of  eigliteeu  if  living,  then  It  is  my  or- 
der that  my  said  son.  Perry  W.  Lamona,  have 
his  said  share  of  the  pi-oceeds  of  my  said 
estate  at  Us  then  value,  the  same  being  one- 
half  of  my  Interest  in  said  estate,  the  rents 
thereof,  and  Interest  thereon.  If  any,  having 
been  appropriated  by  my  said  buslmud,  .Tolm 
II.  Lamona,  but  all  Increase  in  value  of  the 
real  estate  and  personal  property  being  con- 
strued to  be  a  portion  of  my  said  estate  for 
distribution  under  the  provisions  hereof. 
Sixth.  When  my  said  daughter,  Alnui  E.  La- 
mona, shall  have  arrived  at  the  age  of  twen- 
ty-five years,  It  Is  my  order  that  her  share 
of  said  estate  be  paid  to  her,  under  the  pro- 
visions of  this  will;  but  until  said  date  her 
said  share  of  my  said  estate  shall  be  held  in 
trust  by  my  said  executors  for  her  use  and 
lienefit,  paying  to  her  the  rents,  L-isues,  and 
l)roflts  thereof  for  her  support  and  maiute- 
n.auce.  And,  If  It  shall  be  deemed  for  the  best 
interests  of  my  said  estate  that  the  real  and 
personal  property  thereof  shall  be  sooner  sold, 
tliat  the  same  shall  be  invested  in  approved 
securities,  and  held,  subject  to  the  provisions 
of  this  will,  for  payment  to  my  said  son.  Per- 
ry W.  Lamona,  after  August  12th,  185)9,  if  he 
sha'.l  so  elect,  and  to  my  said  daughter,  Alma 
E.  Lamoua,  after  she  shall  have  arrived  at 
the  age  of  twenty-five  years.  Seventh.  In 
case  my  said  daughter.  Alma  E.  Lamona, 
.shall  not  live  to  reach  the  age  of  eighteen 
years,  or  in  case  of  her  8ubse<iuent  death 
without  mariiage  and  without  ls.sue,  then  her 
proportion  of  my  said  estate  shall  be  divided, 
share  and  share  alike,  between  my  said  bus- 
band,  John  H.  Lamona,  and  my  said  son. 
Perry  W.  Lamona;  and  In  case  of  the  death 
of  my  .said  husband  before  my  said  daughter, 
Alma  E.  Lamona,  shall  liave  arrived  at  the 
age  of  eighteen  years,  then  it  Is  my  wish  that 
the  guardianship  of  my  sold  datighter  be  la- 


trusted  to  my  said  son,  Perry  W.  Lamona, 
and  that  her  said  estate  be  held  by  him  In 
trust  for  her  and  to  be  paid  to  her,  the  rents. 
Issues,  and  profits  thereof,  for  her  mainte- 
nance and  supiwrt  until  she  arrives  at  the  age 
of  twenty-five  years,  and  her  Interest  therein 
to  be  paid  to  her  thereafter  as  she  may  direct. 
Eighth.  I  hereby  nominate  and  appoint  my 
said  husband,  John  H.  Lamona,  and  my  said 
son,  Perry  W.  Lamona,  both  of  the  city  and 
county  of  Spokane  and  state  of  Washington, 
to  be  the  executors  of  this,  my  last  will  and 
testament  without  bonds,  and  with  full  pow- 
er to  deed,  mortgage,  sell,  and  convey  my  said 
estate,  both  real  and  personal,  and  to  do  any 
and  all  things  necessary  or  proper  for  the 
management  and  control  of  the  trust  herein 
Imposed,  providing,  however,  both  my  said  ex- 
ecutors shall  concur  In  mortgaging,  selling, 
and  conveying  any  portion  of  my  said  estate, 
giving  also  to  my  said  executors  power  to 
act  as  herein  provided,  without  the  Interven- 
tion of  the  courts  of  this  state,  and  without 
further  proceedings  therein  than  the  probat- 
ing of  this,  my  last  will  and  testament;  and 
It  shall  not  be  necessary  that  letters  testa- 
mentary shall  be  taken  out,  and  this,  my  last 
will  and  testament,  shall  be  s'lfBclent  au- 
thority for  the  performance  of  any  and  all 
acts  necessary  or  proper  as  in  this  will  di- 
rected; and  I  hereby  revoke  and  annul  all 
former  wills  by  me  made,  and  declare  this 
Instrument  to  be  ray  last  will  and  testament." 
The  will  was  admitted  to  probate  in  the  su- 
perior court  of  Spokane  county,  where  the 
present  proceeding  originated.  Letters  testa- 
mentary were  issued  to  l*erry  W.  and  John  H. 
Lamoua,  and  they  entered  upon  the  execution 
of  the  trust.  After  the  return  of  the  execu- 
tion, and  after  the  expiration  of  the  year  for 
the  presentation  of  claims,  the  plaintiff  pre- 
sented a  petition  to  said  court  on  the  eqtiity 
side,  setting  up  the  foregoing  matters,  that 
the  estate  was  of  the  ^-aiue  of  ?4.5,(X)0,  and 
that  the  defendant  Perry  W.  Lamoiw  had 
no  other  property,  and  prayed  for  an  ortler 
or  decree  subjecting  the  Interest  of  said  de- 
fendant In  the  estate,  or  so  much  thereof  as 
might  be  necessary,  to  the  satisfaction  of  her 
claim,  and  that  said  executors  be  required 
to  dispose  of  a  .sufficient  amount  of  said  prop- 
erty within  such  time  as  the  court  might 
deem  just  for  the  puriiose  of  obtaining  the 
neces.sj»ry  funds  therefor.  A  motion  to  strike 
out  certain  parts  of  the  complaint  or  petition 
was  granted,  but  under  the  present  aspect  of 
the  case  no  material  question  is  raised  there- 
by. A  demurrer  was  interposed  and  over- 
niled,  and  the  defendants  answered,  alleging 
that  the  said  Alma  E.  Lamona  would  not 
reach  the  age  of  18  years  until  August  18, 
.1899,  and  asked  that  the  proceedings  be  dis- 
missed. The  philntlff  moved  for  judgment 
on  the  pleadings,  and  the  court  granted  it, 
whei-eupon  this  appeal  was  taken. 

The  argument  of  the  appellants  is  largely 
based  upon  a  misconception  of  the  judgment 
of  the  court,  as  we  view  It.    The  appellants 
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understand  by  the  Judgment  that  the  court 
directed  a  sale  of  a  part  of  the  property  of 
the  estate,  and  contend  that  this  could  not  he 
done  under  the  terms  of  the  ■will,  as  the  prop- 
erty iras  to  be  kept  intact  imtll  the  daughter 
arrived  of  age,  and,  of  course,  this  contention 
would  have  to  be  sustained  upon  the  state- 
ment of  It,  as  the  defendant  Ten-y  \V.  La- 
mona  obtained  no  title  to  any  stieeitlc  prop- 
erty under  the  irtll,  and  the  income  received 
from  the  whole  of  It  was  to  be  devoted  to  the 
support  and  education  of  the  daughter  until 
Khe  attained  her  majority,  with  the  surplus. 
If  any,  to  the  husband;  so  that,  until  the 
ilauRhter  became  of  age,  the  defendant  Perry 
\V.  Lamona  had  no  beneficial  Interest  In  the 
estate  whatever.  The  appellants  character- 
ize the  Interest  of  said  defendant  In  the  es- 
tate as  a  vested  remainder,  and  while  not  tech- 
nically correct,  as,  strictly  si^eaking,  such  a 
term  can  he  applied  only  to  lands,  and  the  es- 
tate consisted  of  both  real  and  iiersonal  prop- 
erty, with  power  conferred  upon  the  executors 
to  convert  the  real  estate  into  money  If  they 
should  deem  it  advisable,  thus  making  the  In- 
terest of  said  defendant  what  might  be  termed 
more  properly  a  quasi  remainder  (20  Am.  & 
Eng.  Enc.  Law,  p.  894):  yet  the  distinction  is 
not  very  material  in  this  instance,  and  the  des- 
ignation is  substantially  correct.  While  said 
defendant  had  a  vested  Interest  In  said  es- 
tate, with  a  certain  future  right  of  posses- 
sion. It  is  clear  that  he  bad  no  authority  or 
right  to  sell  or  convey  any  specific  property 
belcmging  to  the  estate,  and  his  creditors  cer- 
tainly could  obtain  no  greater  rijjbta  in  the 
property  than  he  himself  had  under  the  will. 
The  misconception  by  the  appellants  of  the 
court's  order  was  probably  based  upon  its 
findings  contained  in  the  decree,  one  of  which 
was  as  follows:  "(2)  That  the  plalntUT  is  en- 
titled to  a  decree  subjecting  the  interest  of  the 
wild  defendant  Terry  W.  Lamona  in  the  es- 
tate of  said  Hessa  Ann  I.>amona,  deceased,  to 
the  satisfaction  of  plaintiff's  said  Judgment, 
and  declaring  the  same  to  be  a  lien  upon  his 
interest  therein,  and  requiring  said  executors 
to  dispose  of  a  sufficient  amount  of  said  prop- 
erty to  pay  and  satisfy  the  plaintiffs  said 
judgment  within  a  reasonable  time."  But,  if 
the  findings  were  Indefinite  in  this  particular, 
the  decree  rendered  thereon  was  not.  It  was 
as  follows:  "It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  interest  of  the  said  de- 
fendant Perry  W.  Lamona  in  and  to  the  es- 
tate of  Hessa  Ann  Lamona,  deceased,  be,  and 
la  hereby,  declared  subject  to  the  lien  of 
plalntlflTs  said  judgment,  procured  on  the  17th 
day  of  December,  1895,  for  the  sum  of  seven 
hundred  fifty-two  and  i<>/ioo  dollars  ($752.10), 
and  that  so  much  of  his  interest  in  said  es- 
tate as  may  be  necessary  be  sold  by  the 
said  executors  to  obtain  sufficient  funds  to 
pay  said  Judgment  within  sixty  (60)  days,  or 
that  said  executors  show  cause  to  this  court 
why  they  cannot  do  so."  By  this  decree,  the 
c-ourt  ordered  that  only  the  Interest  of  said  de- 
fendant in  said  estate,  or  so  much  thereof  as 


might  be  necessary,  sbotild  be  sold  to  satisfy 
the  plaintiff's  judgment,  and  did  not  direct 
the  sale  of  any  tangible  property. 

The  respondent  contends  that,  as  Perry  W. 
Lamona  took  a  vested  interest  in  his  mother'^ 
estate  at  the  time  of  her  death,  this  would 
carry  with  It  the  right  of  alienation,  and  that 
a  restriction  upon  the  right  to  alienate  under 
such  circumstances,  if  contained  In  the  will, 
would  be  void.  It  Is  sufficient  to  say  that 
no  such  restriction  is  contained  in  the  express 
terms  of  the  will  as  to  his  Interest,  and  we 
are  of  the  opinion  that  the  right  to  alienate 
such  intert>st  existed,  although  he  could  not 
convey  any  specific  property  belonging  to  the 
estate.  Tlie  contentions  of  the  respondent  in 
this  particular  are  somewhat  involved,  and,  if 
we  understand  them,  seem  to  conflict.  The 
authorities  cited  in  her  brief  apply  only  to 
cases  where  the  beneficial  interest  had  vested, 
and  in  such  cases  some  courts  have  held  that 
a  restriction  upon  the  right  to  alienate  is  void, 
and  that  the  property  might  be  reached  by 
creditors.  See  Hallett  v.  Thompson,  6  Paige, 
583;  Sparhawk  v.  Cloon,  125  Mass.  2C3;  Sears 
V.  Putnam,  102  Mass.  5.  But,  whether  the 
argument  of  the  respondent  is  directed  to  the 
Intangible  interest  or  the  tangible  property, 
the  cases  cited  by  her  have  no  important 
bearing  upon  this  case  as  It  stands  here.  Per- 
ry W.  Lamona  had  no  immediate  beneficial 
interest,  and  would  have  none  until  his  sister 
arrived  of  age.  He  could  not  reduce  his  Inter- 
est in  the  estate  to  possession  before  that  time. 
and  the  provisions  ])OBtponlng  his  right  of  pos- 
session and  enjoyment  w^-e  undeniably  valid, 
under  all  the  authorities.  Owing  to  the  power 
conferred  upon  the  executors  to  convert  the 
real  estate  Into  money  at  their  option,  and  to 
loan  the  same,  there  was  also  an  uncertainty 
as  to  the  kind  of  property  which  he  would 
ultlmatel,v  take.  He  simply  took  a  vested  in- 
terest in  the  estate  at  the  time  of  his  mother's 
death,  with  a  certain  future  right  of  posses- 
sion, with  no  beneficial  Interest  meanwhile, 
and  It  was  not  such  an  interest  as  could  be 
reached  by  an  execution.  Freem.  Ex'ns  (2d 
Ed.)  i  122.  Our  statutes  are  not  as  full  and 
explicit  with  reference  to  reaching  sucli  inter- 
ests as  these  of  most  of  the  other  states,  and 
many  of  the  cases  are  not  applicable  for  that 
reason.  It  not  being  any  tangible  property, 
nor  a  debt  due,  nor  a  fund  in  court,  none  of 
the  provisions  with  reference  to  garnishment 
here  would  seem  to  cover  the  case  from  the 
consideration  which  we  have  given  them,  and 
it  is  not  contended  that  they  do.  If  It  can  be 
reached  by  virtue  of  any  statutory  authority 
Ln  this  state,  it  must  be  found  in  chapter  6,  2 
Hill's  Code,  providing  for  proceedings  supple- 
mentary to  execution.  At  least,  we  have  found 
no  other  statute  bearing  upon  the  subject, 
and  none  has  been  cited  by  the  parties.  In 
fact,  neither  of  them  has  cited  the  above 
chapter,  and  apparently  the  respondent  has 
not  relied  upon  its  provisions.  In  Murne  ▼. 
Schwabacher,  2  Wash.  T.  130,  3  Pac.  899,  the 
supreme  court  of  the  territory  held  that  pro- 
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ceedings  of  this  kind  were  tn  the  nature  of 
and  intended  to  serve  the  end  of  a  creditors' 
bill,  and  we  are  aware  of  no  change  in  the 
statutes  up  to  this  time  tliat  would  require 
a  different  construction.  There  might  be 
some  ground  for  contending,  however,  tiiat 
proceedings  under  said  cliapter  are  only  in- 
tended for  the  purpose  of  reaching  tangible 
property,  except  in  the  case  of  its  prorislons 
with  reference  to  debts.  But  whether  or  not 
proceedings  thereunder  can  have  the  full  scope 
of  a  creditors'  bill  is  not  important  here,  for 
otlierwlse  the  remedies  would  be  concurrent, 
and  a  creditors'  bill  Is  intended  to  reach  all 
species  of  property  not  exempt  which  could 
not  be  reached  by  an  execution  for  the  satis- 
faction of  a  Judgment.  Bank  v.  Robinson,  57 
Cal.  520;  Hadden  v.  Spader,  20  Johns.  554; 
M'Dermntt  v.  Strong,  4  Johns.  Ch.  687. 

The  proceeding  resorte<l  to,  while  seemingly 
appropriate,  is  somewhat  novel.  As  stated. 
It  is  not  claimed  to  have  been  brought  under 
the  provisions  of  any  statute,  nor  is  it  claim- 
ed to  be  a  creditor.s'  bill.  Nothing  is  said 
upon  the  subject.  But,  of  coui'se,  it  is  in  the 
nature  of  a  creditors'  bill,  and  no  technical 
questions  of  procedure  have  been  raised.  The 
plaintiff  filed  her  petition  or  complaint  in  the 
court  where  the  will  was  probatecl,  and  the 
defendants  voluntarily  appeared,  and  resisted 
it.  While,  in  their  an-swer.  they  asked  for  a 
dismissal,  their  real  contention  seems  to  have 
been  that  the  court  had  no  authority  to  direct 
a  sale  before  the  interest  of  the  defendant 
Perry  W.  Laniona  in  the  estate  could  be  re- 
duced to  his  possession.  At  least,  that  is 
their  contention  here.  We  take  this  from  the 
explicit  conces.sion  in  tiie  appellants'  brief,  the 
concluding  paragraph  of  which  is  as  follows: 
"The  appellnnts,  tiierefore,  submit,  in  closing, 
as  they  did  in  tlie  beginning,  that  the  decree 
sliouid  be  reversed;  and  that  the  lower  court 
should  be  directed  to  enter  a  decree  declaring 
the  Judgment  to  be  a  lien  on  the  remainder, 
and  tliat  the  executors  be  required  to  disiMse 
of  a  sufficient  amount  of  the  projierty  after 
August  12,  1809,  to  satisfy  respondent's  claim. 
This  is  consonant  with  justice;  otherwise, 
the  sister  will  suffer  for  the  brother's  debts," 
—although  this  was  made  upon  the  theory  that 
the  court  had  directed  a  sale  of  tangible  prop- 
erty belonging  to  the  estate.  It  is  apparent 
that  there  is  no  desire  on  tlie  part  of  the  de- 
fendant I'erry  W.  I^aniona  to  avoid  payment 
of  the  debt,  and  the  sole  question  raised  is  as 
to  whether  the  court  could  enforce  the  pay- 
ment of  the  debt  prior  to  the  time  that  the 
estate  should  be  reduced  to  the  possession  of 
said  defendant  as  stated,  and  it  is  not  free 
from  ditllculty.  The  Interest  of  said  defend- 
ant in  said  estate  was,  of  course,  proiwrty, 
and  the  iwitcy  of  tiie  law  Is  to  subject  every 
.npecies  of  property  of  a  Judgment  debtor 
above  exemption  to  the  payment  of  his  debts. 
The  vesting  of  estates,  and  the  right  to  alien- 
ate property,  are  also  favored  in  the  law;  and, 
as  a  ni.itter  of  right,  the  defendant  Perry  W. 
I/amona  could  at  any  time,  after  the  death  of 


his  mother,  by  any  appropriate  conveyance, 
have  disposed  of  his  interest,  or  any  part  of 
it,  In  the  estate.  Tied.  Real  Prop.  (Enlarged 
Ed.)  §§  399,  400.  PracUcaUy,  however,  there 
would  have  been  many  difflcuities  in  the  way, 
for  it  is  evident  that,  under  the  terms  of  the 
trust  Imposed  by  the  will  upon  the  executors, 
the  market  value  of  his  Interest  would  have 
been  little,  if  anything;  at  least,  much  less 
than  its  prospective  value.  The  executors 
were  authorized  to  act  without  resorting  to  the 
courts  except  to  prove  the  will,  and  without 
bonds.  The  defendant  Perry  W.  Lamona 
was  one  of  the  executors.  They  were  empow- 
ered to  convert  the  real  estate  into  money, 
and  to  loan  it.  Under  such  circumstances,  it 
is  probable  that  no  purchaser  could  have 
been  found  who  would  have  paid  anythini; 
like  an  adequate  price  as  compared  with  the 
value  of  the  estate  when  it  should  be  reducea 
to  possession,  and  in  the  case  of  an  adverse 
sale  by  a  creditor  the  difficulties  would  be 
aggravated.  In  the  first  place,  there  was  no 
method  provided  by  the  statutes  or  in  the 
order  of  the  court  for  maldng  the  sale.  The 
entire  interest  of  Perry  W.  Lamona  was  not 
directed  to  be  sold  unless  the  same  should  be 
necessary  for  the  satisfaction  of  the  debt. 
How  was  his  interest  to  be  exposed  toe  sale? 
To  tlie  purchaser  wlio  would  take  the  least 
interest  for  the  amount  of  the  debt,  or  in 
wliat  manner?  It  is  true,  by  the  effect  of  the 
order  of  tlje  court,  this  was  left  primarily  to 
the  discretion  of  tlie  executors,  and  later  the 
court  could  have  controlled  it  If  found  nec- 
essary, but  further  difilcuities  would  llkriy 
arise.  Said  defendant  may  have  l>een  entitled 
to  exemptions,  and  to  redemption  rights  as  to 
his  Interest  in  the  lands,  and  how  could  these 
l)e  protected?  In  case  of  a  sale  of  his  inter- 
est in  whole  or  in  part,  the  duty  Imposed  upon 
the  executors  by  the  will  would  remain  the 
same.  They  must  continue  in  the  manage- 
ment of  the  trust  estate  until  the  daughter 
became  of  age,  except  in  case  of  their  resig- 
nation or  removal;  and,  while  the  court  might 
restrain  them  from  a  mismanagement  of  the 
estate  under  some  circumstances,  it  is  clear 
that,  under  a  forced  sale  of  thp  Uiterest  of  this 
defendant,  the  property  would  likely  have 
brought  little  or  nothing.  His  interest  in  a 
valuable  estate  would  have  been  sacrificed, 
and  he  powerless  to  prevent  it,  for  it  was 
I  found  that  he  tiad  no  property  aside  from  said 
interest.  He  had  no  income  from  the  estate 
with  which  to  pay  it,  and  none  of  the  proper- 
ty itself  could  be  sold;  nothing  more  than 
his  Intangible  interest,  or  some  part  of  it,  in 
the  estate.  Altiiougb  he  had  a  right  to  sell 
his  Interest  in  the  estate  at  any  time,  and 
could  have  sold  It  provided  he  could  have 
found  a  purchaser,  we  very  much  doubt 
whether  a  creditor  should  be  given  tliat  right 
under  the  circumstances.  It  certainly  would 
be  inequitable,  and  this  creditor  has  had  to 
resort  to  a  court  of  equity  to  enfoixH?  her 
rlglits.  Why  cannot  the  court  protect  both 
parties?    Said  api^eliaut  is  willing  to  pay  his 
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debt.  He  simply  aaka  tliat  the  sale  be  poat- 
poned  until  snch  time  as  the  estate  la  reduced 
to  poflsesalon,  at  wtalcta  time  tangible  proper- 
ty can  be  sold,  which  will  presumably  bring 
Its  market  value.  In  her  petition  the  irtalu- 
tur  asked  for  a  sale  of  the  property  "within 
such  time  as  the  court  may  deem  Just"  In 
this  Instance  the  time  said  appellant  asks 
would  not  be  very  king,  and  no  great  hardship 
would  result  from  a  postponement.  Under 
creditors'  bills,  Instead  of  directing  an  imme- 
diate sale,  receivers  have  been  appointed  to 
lake  charge  of  the  property,  and  preserve  and 
manage  It  for  a  time.  As  a  matter  of  Justice, 
this  Judgment  should  be  moditted;  and,  in  the 
absence  of  any  authority  showing  an  absolute 
light  upon  the  part  of  the  creditor  to  have  a 
sale  at  this  time,  we  are  disposed  to  grant 
said  appellants  the  modlflcatlon  contended  for, 
and  the  Judgment  is  reversed,  and  remanded 
sccordlngly. 

RE  AVIS,  ANDERS,  GORDON,  and  DUN- 
BAR, JJ.,  concur. 


(15  Utah.  lU) 

MADER  v.  TAYTOiR-ROMNET-ARM- 

STRONG  CO. 

aAME  V.  SALT  LtAlCB  BI.DO.  *  MANUPO 

CO. 

(Supreme  Court  of  Utah.    Jane  17,  1897.) 

Action  at  Law— Assionmbht  or  Brhom— Cov> 

rucTiNS  Btidence  —  MoNiT  Had 

AN'D  Received. 

1.  A  simple  action  for  money  bad  and  te- 
e«ived  is  an  action  at  law,  and  not  a  suit  in  eq- 
uity. 

2.  An  asstemnent  of  errors  that  "the  court 
etred  in  its  findings  of  fact"  when  it  found  cer- 
tain facts,  intended  as  a  specification  of  the  In- 
snMdency  of  the  evidence  to  justify  the  de- 
eisk<n,  is  not  a  compliance  with  sabdivislon  8  of 
section  3402  of  the  Compiled  Laws  of  Utah  of 
188a 

8.  Where  there  is  a  snbstantia]  conflict  of  evi- 
dence in  a  law  action,  under  section  9,  art.  8,  of 
die  coiistitntion  of  Utah,  which  provides  tiiat 
"in  cases  at  law  the  appeal  shall  be  on  ques- 
tions of  law  alone,"  this  court  will  not  weigh 
eonflictiDg  evidence  to  decide  upon  wliich  side 
li  the  preponderance. 

4.  Numerous  lumber  dealers,  indudine  the  de- 
fendants, associated  together  as  a  luinbermon's 
ezcbanKe,  Mverally  bought  of  B.  &  Co.  lumber 
and  other  material,  for  wbidi  they  paid  part 
cash  and  the  balance  in  the  individual  and  sev- 
eral promissory  notes  of  the  purchasers.  In 
amounts  proportionate  to  the  material  apportion- 
ed to  each.  The  material  pnrcha.sed  was  de- 
livered to  D.,  an  agent  of  the  purchasers,  with  in- 
structions from  them  to  deliver  It  to  the  dealers 
who  called  for  It,  and  to  collect  cash  from  those 
who  drew  more  than  the  amount  apportioned  to 
them,  and  to  pay  the  cash  thus  collected  to 
those  who  received  less  than  the  amount  due 
them.  All  the  said  notes  were  paid  B.  &  Co., 
except  the  ones  given  on  behalf  of  the  C.-L.  L. 
Co.  None  of  tlie  material  represented  by  the 
unpaid  notes  was  received  by  the  C.-L.  L.  Co., 
but  three  other  deulcrs,  who  received  more  ma- 
terial than  tlieir  proportion,  paid  c.nsh  for  the 
same  to  the  agent,  D.,  without  special  instruc- 
tions to  whom  to  pay  it.  D.  deposited  this  money 
in  his  general  hank  account,  as  agent,  with 
other  mone.v  of  the  dealers,  and  afterwards  paid 
to  the  dofeTiditnts,  by  diK-k  on  tlie  general  fund 
at  the  bauk,  the  proportion  of  funds  due  iliem. 


and  abo  the  proportion  due  die  C.-L.  L.  Co. 

'Bdd,  that  the  plajntiff,  who  was  assignee  of  the 
unpaid  notes,  was  not  entitled  to  recover  of  the 
defendants  the  smonnts  received  by  them,  due  to 
the  C.-L.  L  Co.,  there  behig  no  privity  between 
plalntier  and  the  C.-L.  L.  Co. 
(Syllabus  by  the  Court.) 

Appeal  from  district  conrt.  Salt  Lake  conn- 
tj;  John  A.  Street,  Judge. 

Action  by  Charles  Mader  against  the  Tay- 
lor-Romney-Armstrong  Company,  and  by  the 
same  against  the  Salt  Lake  Building  &  Manu- 
facturing Company.  Judgment  for  defend- 
ants, and  plaintiff  appeals.     Affirmed. 

J.  M.  Thomas,  W.  A.  Byers,  and  J.  M. 
Bowman,  for  appellant.  Bennett  Harkness, 
Howat  &  Bradley,  for  respondents. 

HART,  District  Judge.  These  two  causes, 
being  dependent  upon  the  same  facts,  were  by 
consent  tried  together  by  tbe  court  without  a 
Jury.  The  findings  were  in  favor  of  tbe  de- 
fendants, and  the  actions  dismissed  at  plain- 
tiff's cost  A  motion  for  a  new  trial  was 
made  and  denied,  and  an  appeal  taken  from 
the  Judgment  and  order  to  this  court  Wblle 
an  appeal  will  not  lie  to  this  court  from  an 
order  denying  a  motion  for  a  new  trial,  under 
section  9,  art  8,  of  the  constitution  of  Utah, 
yet  on  appeal  from  tbe  Judgment  the  errors 
committed  by  tbe  trial  court  in  denying  mo- 
tion for  new  trial  may  be  reviewed,  when 
properly  embodied  In  a  bill  of  exceptions,  or 
otherwise  properly  preserved  In  the  record, 
as  decided  in  this  court  at  this  term  In  the 
case  of  White  v.  Pease,  48  Pac  416.  Both 
cases  at  bar  wlU  be  treated  as  one  In  this 
opinion. 

This  Is  a  simple  action  for  money  bad  and 
received,  and  corresponds  with  the  old  com- 
mon-law action  of  Indebitatus  assumpsit  It 
Is  an  action  at  law,  and  not  a  suit  in  equity. 
1  Am.  &  Eng.  Enc.  Law,  p.  882;  2  Bna  PL 
ft  Prac.  pp.  88S-10ie. 

Appellant's  assignment  of  errors  in  Ids 
statement  on  motion  for  new  trial  is  as  fol- 
lows: "(1)  That  the  court  erred  in  its  findings 
of  fact  when  It  found  that  Vtsser  gave  his 
notes  because  the  Cary-Lombard  Company 
could  not  give  notes,  when  the  evidence  show- 
ed the  notes  were  given  to  enable  Mader  to 
show  tbat  Beggs  &  Co.  owned  the  claim  for 
$703,  and  to  settle  with  bis  partner;  when 
It  found  tbe  Beggs  yard  had  been  turned  over 
to  the  exchange,  when  the  evidence  showed  It 
to  have  been  turned  over  to  the  dealers.  (2) 
That  tbe  court  erred  in  its  conclusions  of  law 
when  it  found  that  Mader  had  no  Interest  in 
the  excess  money  paid  to  the  defendants, 
when  the  evidence  showed  the  money  belong- 
ed to  Mnder,  which  fact  was  known  to  the 
defendants  when  they  received  It  (3)  TTiat 
the  court  erred  In  rendering  Judgment  against 
plaintiff  and  In  favor  of  defendants,  when 
the  evidence  showed  that  tbe  Cary-I^mbard 
Company  did  not  claim  tbe  money,  but  that  It 
belonged  to  Mader."  Appellant  probably  In- 
tended to  assign  and  rely  upon  the  insntflrlen- 
car  of  the  evidence  to  Justify  the  dedsiou,  but 
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It  Is  verj'  doubtful  If  he  has  brought  himself 
within  the  requirements  of  section  3102,  subd. 
3,  of  the  Compiled  Laws  of  Utah  of  1888, 
which  provides:  "When  the  notice  of  motion 
designates  as  the  ground  of  the  motion  the  in- 
sufflciency  of  the  evidence  to  justify  the  ver- 
dict or  other  decision,  the  statement  shall 
specify  the  particulars  In  which  evidence  Is  al- 
leged to  be  insufficient.  When  the  notice  des- 
ignates as  the  ground  of  the  motion  errors  In 
law  occun-ing  at  the  trial,  and  excepted  to 
by  the  moving  party,  the  statement  shall  spec- 
ify the  particular  errors  upon  which  the  par- 
ty will  rely.  If  no  such  specifications  be 
made,  the  statement  shall  be  disregarded  on 
(lie  liearing  of  the  motion."  This  court  has 
before  indicated  that  the  provisions  of  this 
statute  were  intended  to  be  enforced.  Slater 
V.  Railway  Co.,  8  Utah,  178,  30  Pac.  493; 
Sterling  v.  Pareons,  9  Utah,  81,  33  Pac.  245; 
Bankhead  v.  Railroad  Co.,  2  Utah,  507;  Canal 
V.O.  V.  Edwanls,  9  Utah.  477,  35  Pac.  487. 
If  the  lusufliciency  of  the  evidence  In  any 
particular  is  relied  on,  it  is  easy  to  say  so,  and 
not  designate  it  as  error  of  the  court, — error 
in  law.  In  the  case  of  Smith  v.  Christian, 
47  Cal.  19,  under  a  statute  like  our  own.  the 
court  declined  to  consider  errors  assigned  in 
a  manner  similar  to  the  foregoiug.  But, 
treating  the  assignment  of  errors  in  this  case 
as  though  made  in  compliance  with  the  stat- 
ute, we  fail  to  find  any  reversible  error  in 
the  record.  Briefly  stated,  the  findings  of 
fact  are  as  follows:  (1)  That  in  1801  some 
14  firms  of  lumber  dealers  of  Salt  Lake  City, 
including  tliese  defendants,  composed  a  volun- 
tary association  known  as  the  Salt  Lake  Lum- 
bermen's Exchange,  and  that  during  its  ex- 
istence one  W.  G.  Donnell  was  its  secretary. 
(2)  That  In  that  year  negotiations  were  made 
by  said  exchange  to  purcliase  the  lumber  and 
stock  in  trade  of  George  Beggs  &  Co.,  a  part- 
nership, at  the  price  of  $10,052,  and  that  It 
was  finally  mutually  agreed  between  said 
dealers  who  were  members  of  said  exchange 
and  George  Beggs  &  Co.  that  said  dealers 
would  purchase  tlie  stock  In  trade  and  other 
personal  property  of  George  Beggs  &  Co.; 
«>ach  dcalw  to  take  a  certain  percentage  of  the 
same,  which  was  allotted  to  eacii  by  a  com- 
mittee appointed  by  said  dealers,  said  allot- 
ment being  as  follows:  Salt  Lake  Building 
&  Manufacturing  Co.,  6.83  per  cent.;  Gary- 
liOmttard  Lumber  Co.,  7.08  per  cent.;  Taylor- 
Bomney- Armstrong  Co.,  11.00  per  cent.; 
Parker  &  Depue,  0.6('>  per  cent.;  Morrison, 
Merrill  &  Co.,  9.53  per  cent;  Mason  &  Co., 
12.20  per  cent.;  and  others,— making  a  total  of 
KM)  per  cent.  That  of  said  $10,(K52  there  waa 
paid  In  cash  by  said  dealers  the  sum  of  $(143.- 
88,  according  to  said  percentages,  and  the  re- 
maining $10,008  was  to  be  in  notes  by  each 
of  said  dealers  according  to  the  allotted  per- 
centages. (3)  That  in  pursuance  of  this  agree- 
ment each  of  said  dealers,  except  the  Cary- 
Lombard  Lumber  Company,  on  or  about  the 
15th  day  of  November,  1891,  gave  his  prom- 
'^M>ory  note  to  George  Beggs  &  Co.  in  the  pro- 


portion agreed,  and  that  at  the  same  time  one 
B.  A.  Visser,  the  manager  of  Caiy-Lombard 
Lumber  Company,  gave  his  promissory  notes 
to  George  Beggs  &  Co.,  aggregating  $703, 
which  was  the  amount  allotted  the  Cary-Lom- 
bard  Lumber  Company,  less  its  cash  allotment, 
which  It  paid;  said  Visser  giving  his  notes  for 
the  reason  that  the  Cary-Lombard  Company 
was  a  corporation,  and  by  Its  charter  was 
prevented  from  signing  any  notes.  That  all 
of  said  notes  have  been  paid  except  the  notes 
of  said  Visser,  no  part  of  which  has  l)eeu 
paid.  (4)  That  after  the  original  negotiations 
to  pmrchase,  and  before  It  was  agreed  that 
each  lumber  dealer  who  was  a  member  of 
said  excliange  should  be  allotted  a  certain 
proportion  of  the  stock  In  trade  of  George 
Beggs  &  Co.,  said  George  Beggs  &  Co.,  by 
direction  of  the  members  of  said  exchange, 
turned  over  to  W.  G.  Donneil,  as  agent  of  said 
dealers,  the  stock  in  trade  of  George  BeggH 
&  Co.;  and  thereafter,  and  after  the  giving  of 
the  notes  as  aforesaid,  said  Donnell  was  di- 
rected by  said  lumber  dealers  to  keep  an  ac- 
count of  what  each  of  said  lumber  dealers 
took  from  said  stock  in  trade,  and  to  recover 
of  each  dealer  who  received  more  than  the 
amount  of  his  original  allotment  the  excess, 
and  from  the  sum  so  received  to  pay  the 
dealers  who  had  received  less  than  the  origi- 
nal allotment  the  amount  they  had  not  re- 
ceived in  material.  That  some  of  the  dealers 
drew  lumber  in  excess  of  their  allotment,  bnt 
the  Cary-Lombard  Lumber  Company  drew  an 
amount  equal  only  to  tiieir  cash  payment. 
That  on  the  5th  day  of  November,  1891,  Park- 
er &  Depue  paid  to  Donnell  $5:i6.  Mason  & 
Co.  paid  to  Donnell  .?1!)2.  and  Morrison,  Mer- 
rill &  Co.  paid  to  Donnell  $106,  In  payment  of 
lumber  drawn  In  excess  of  their  proportion. 
That  at  the  time  of  said  payments  no  direc- 
tions were  given  by  them,  or  eidier  of  tliem, 
to  said  Donnell,  In  regard  to  the  disposition 
of  said  money.  (5)  That  said  exchange  had 
an  account  with  the  Utah  National  Bank,  as 
its  bankers,  and  the  said  Donnell  placed  all 
the  moneys  so  received  by  him  from  Parker  & 
Depue,  Mason  &  Co.,  and  Morrison,  Merrill 
&  Co.  to  the  credit  of  the  exchange.  In  the 
general  account  at  said  bank,  which  then  ag- 
gregated $3,067,  the  greater  portion  of  which 
had  been  received  from  dealers  in  payment  of 
the  excess  of  material  received  by  them. 
That  on  the  5th  day  of  November,  1891,  said 
exchange  was  indebted  to  the  defendant  the 
Taylor-Romney-Armstrong  Company  In  ex- 
cess of  $708  and  to  the  defendant  the  Salt  Lake 
Building  &  Manufacturing  Company  In  excess 
of  $830.50,  and  on  that  day  said  Donnell  paid 
to  each  of  said  defendants  the  respective 
amounts  above  mentioned;  the  same  being 
the  proportion  they  were  entitled  to  from  the 
amount  In  said  bank,  computed  upon  a  per- 
centage that  the  same  would  pay  to  the  per- 
sons to  whom  the  exchange  was  indebted,  and 
were  paid  by  checks  on  said  account  In  said 
bank.  (6)  That  In  the  said  amounts  paid  as 
aforesaid  to  the  defendants  there  was  Indad- 
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ed  ?575  due  to  the  Cary-Tjoml)ard  Linn ber  Com- 
pany, or  to  E.  A.  Visser,  derived  from  the  trans- 
action with  George  Beggs  &  Co.  as  aforesaid. 
and  the  defendants  gave  DonneU  a  bond  to 
protect  him  against  any  claims,  demands,  or 
suits  arising  out  of  said  payment.  That  tlte 
Kaid  sum  of  $575  was  divided  proportionally 
between  defendants,— §435  to  the  Taylor- 
Romney-Arnistrong  Company,  and  $140  to 
the  Salt  Lake  Building  &  Mauufacturlug  Ck)m- 
pany.  (7)  That  pljiintiff,  Charles  Mader,  aft- 
er the  execution  of  said  note.s.  and  prior  to 
the  payments  aforesaid,  became  the  owner, 
by  u.«Klgnmeut,  of  the  notes  executed  by  B.  A. 
Visser  to  George  Bepgs  &  Co. 

As  conclusions  of  law  the  court  found  sub- 
!<tautially  as  follows:  (1)  That  George  Beggs 
&  Co.  tooic  the  notes  of  tlie  several  dealers,  in- 
(ludlDg  the  note  of  E.  A.  Visser,  as  tlie  several 
promises  of  each  of  the  maimers  of  said  notes, 
res|)ectlvely,  and  tliat  the  Indebtedness  of  said 
dealers  was  several,  and  not  Joint,  and  that 
none  of  said  dealers  were  liable  to  George 
Beggs  &  Co.  for  anything  further  than  the 
amount  of  the  notes  given  by  sueli  dealer.  (2) 
Tliat  neither  the  said  George  Beggs  &  Co.  nor 
tlie  said  Milder,  as  the  as-^ignee  of  said  notes 
of  said  Visser  or  otlierwlse,  ever  were  interest- 
ed In,  or  had  any  right  to,  any  of  the  money 
paid  by  any  of  said  dealers  to  said  DonneU  for 
tlie  excess  hmiber  received  by  said  dealer  In 
excess  of  the  amount  allotted  to  them.  (:!) 
That  plaintiff  had  no  Interest  In  the  sums  of 
money  paid  by  Parker  &  Depne.  Mason  &  Co.. 
and  Morrison.  Merrill  &  Co.  to  DonneU.  and 
had  no  Interest  In  the  mone.v  paid  by  Dnnnell  to 
the  defendants.  (4)  That  plaintiff's  comiilaint 
against  each  of  the  defendants  should  be  dis- 
missed at  plaintiffs  cost. 

.\ppellant  objects  to  the  finding  that  the 
Beggs  lumber  yard  was  turned  over  to  the  ex- 
change,  and  Insists  that  the  evidence  shows 
that  It  was  turned  over  to  the  dealers.  In 
view  of  the  finding  that  the  sale  was  made  to 
the  dealers  Indlvirtiwiiy  and  severally,  and  that 
they  were  severally,  and  not  Jointly,  liable.  It 
Is  Immaterial  to  whom  the  dellveiy  was  made 
nnder  sncli  sale.  Besides,  the  finding  is  that 
the  propert.v  purchased  was  turned  over  to  W. 
H.  DonneU  as  agent  of  the  dealers.  It  Is  also 
Insisted  that  the  evidence  shows  tliat  the  Vis- 
ser notes  were  given  to  enable  Mader  to  show 
that  Beggs  &  Co.  owned  the  claim  for  $703,  and 
to  settle  with  his  partner,  Beggs,  and  were  not 
given  because  the  ("ary-Lombard  Lumber  Com- 
pany could  not.  under  its  charter,  give  notes. 
Taking  the  other  findings  to  be  correct.  It  is 
Immaterial  why  the  Visser  notes  were  given. 
If  they  were  given  as  api)ellant  contends,  that 
would  notprove  that  tlie  Cary-Ijombard  Lumber 
Company  was  not  liai)Ie  to  Beggs  &  Co.  for  Its 
original  apportionment  of  the  Beggs  &  Co.  ma- 
terial. Keither  would  It  prove  that  those  deal- 
ers who  drew  excess  lumber  were  liable  there- 
for to  Beggs  &  Co.,  nor  that  the  payment 
made  by  them  to  Donnell  was  for  the  use  and 
lieneHt  of  Beggs  &  Co.  Besides,  the  transcript 
of  the  testimony  shows  a  substantial  confilct 
49  P.— 17 


of  evidence  as  to  why  the  Visser  notes  were 
given,  aud  this  being  a  law  action,  and  gov- 
erned by  that  part  of  section  9  of  article  8  of 
the  constitution  of  the  state  of  Utah  which  pro- 
vides that  "in  cases  at  law  the  appeal  shall  be 
on  questions  of  law  alone,"  this  court  will  not 
weigh  <!onflicting  evidence  to  decide  upon 
which  side  is  the  preponderance.  A  careful 
exandnation  of  the  transcript  shows  tiiere 
was  legal  evidence  supporting  all  the  facts 
found,  and  tliat  upon  most  points  there  is  not 
even  a  confUct  of  testimony.  Accepting  the 
facts  found  as  being  sustained  by  the  evi- 
dence, it  is  too  clear  for  argument  that  the 
conclusions  of  law  are  correct,  and  are  the 
only  ones  to  be  deduced  from  the  facts.  The 
fact  that  the  defendants  received  from  DonneU 
a  proportion  of  funds  on  hand  that  the  Cary- 
Lombard  Lumber  Company  or  R.  A.  Visser 
might  have  legally  laid  claim  to  does  not  give 
the  plaintiff  the  right  to  recover  the  same  sim- 
ply because  he  Is  a  creditor  of  the  Cary-Ijom- 
bard Lumber  Company  or  E.  A.  Visser.  no  as- 
signment of  the  claim  having  been  made  to 
plaiutiflF  by  either  of  said  parties.  The  Judg- 
ment of  the  trial  court  la  ordered  affinned  as 
to  both  cases  at  plaintiff's  cost. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(15  Utah  467) 

DARKE  V.  BOARD  OF  COM'RS  OF  SALT 

LAKE    i:'OUXTY. 

(Supreme  Court  of  Utah.     May  31,   189T.) 

County  1ndkiitei>ness— Boxiks. 

1.  The  indohtedncss  of  Salt  Lake  county  for 
the  year  ISiiti,  which  excecdod  the  delit  limit  of 
tliat  year  by  $89..")(i3.32.  and  which  was  vnlidnted 
by  the  act  of  1896  (Sess.  Laws,  pp.  179.  524), 
became,  by  the  authority  of  the  legisslature,  an 
inclei)te<l!icss  of  ISlK'i,  the  yoar  when  the  consid- 
eration was  re<-eived;  and  the  promise,  though  il- 
legal at  the  time,  was  made,  and  was  therefore 
iiKlelifc<lnp88,  prior  to  .January,  189(5;  and  the 
covmty  board  were  authoriKe<i  b.v  section  l4,  p. 
524,  Sea.s.  Laws  189<>,  and  sections  1,  2,  Sess. 
Laws  18Jt7,  to  issue  bonds  for  its  payment. 

2.  The  balance  of  Uie  $120,000  indebtedness 
Itefore  .statehood,  viz.  .f:!(),4:>2.  which  wan  paid 
In  part  by  the  rpvcniic  of  18!)(5.  may  be  rpgardeil 
aa  indebtedness  of  1895,  for  wiiich  bonds  may  be 
issued,  and  the  county  revenue  of  1800  may  lie 
reinihiirsed  by  the  payment  of  the  amount  misap- 
plied from  the  funds  of  that  year  in  payment  of 
the  indebtedness  of  1895. 

(Syllabus  by  the  Court.) 

Suit  by  S.  W.  Darke  against  the  board  of 
county  commissioners  of  .''alt  I.,ake  county 
for  a  writ  of  prohibition.    Denied. 

D.  C.  Elchnor,  for  plaintiff.  Waldemar 
Van  Cott,  Graham  F.  Putnam,  and  Itay  Van 
Cott,  for  defendants. 

Z.WB,  C.  J,  The  plaintiff  presents  his  affi- 
davit aud  petition  to  the  court,  in  which  he 
alleges  that  he  Is  a  resident  and  taxpayer  of 
Salt  I^ake  county,  Utah;  that  the  board  of 
count.v  comml.'isioners  of  said  county  are  about 
to  Issue  county  bonds  to  the  amount  of  $120.- 
000,  with  the  Intention  of  seUlng  them  aud 
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of  applying  their  proceeds  to  tbe  payment  of 
indebteduesa  to  that  amomit;  that  the  Indebt- 
edness accrued  prior  to  the  4th  day  of  Janu- 
ary, 1896;  that  the  supreme  court  of  the  late 
territory  of  Utah  held  ?89,568.32  of  the  |120,- 
000  invalid  because  it  exceeded  the  debt  limit 
of  the  county  as  fixed  by  statute  of  the  ter- 
ritory; that  an  act  of  the  legislature  of  the 
state  of  Utah  m  force  June  5,  1896,  validated 
the  same.  Plaintiff  insists  that  the  sum  of 
$8!).568.32  must  be  regarded  as  indebtedness 
of  1896,  and  that  the  board  has  no  authori- 
ty to  bond  it.  The  plaintiff  also  alleges 
that  $30,432,  the  residue  of  the  $120,000,  was 
valid  indebtedness  of  tbe  county,  and  evi- 
denced by  warrants  outstanding  on  January 
4,  1896,  when  Utah  became  a  state,  but  that 
a  considerable  part  of  it  was  actually  paid 
from  the  revenue  of  1896,  and  that  the  board 
has  no  power  to  bond  It  for  that  reason.  The 
defendant  interposes  a  dMnurrer  to  the  affi- 
davit and  petition  on  tbe  ground  that  the 
facts  stated  do  not  show  a  cause  of  action. 
But  the  parties  agree  that  all  the  essential 
facts  are  correctly  stated  in  the  affidavit,  and 
submit  the  case  for  final  decision  and  Judg- 
ment on  them.  We  are  called  upon  to  decide 
whether  the  plaintiff  Is  entitled  to  a  final  writ, 
—whether  the  county  board  shall  be  prohibit- 
ed from  Issuing  bonds  to  the  amount  of  the 
$120,000,  or  to  any  part  of  that  amount. 

1.  As  to  whether  the  !|!S0,.->C.8..'i2  should  be 
regarded  as  1895  or  1S96  indebtedness:  This 
Indebtedness  was  invalid  because  it  exceeded 
the  debt  limit  fixed  by  an  act  of  the  terri- 
torial legislature.  Therefore  that  legislature 
had  the  power  to  raise  the  limit  and  author- 
ize tbe  indebtedness,  but  the  state  legislature 
of  1806  ratified  such  action  of  the  board  In 
creating  It  without  authority,  validated  the 
Indebtedness,  and  authorized  the  ls.suauce  of 
bonds  to  provide  mMiey  with  which  to  pay 
it.  Sess.  Laws  Utah  1896.  pp.  179,  524.  The 
consideration  for  tbe  hidebtedness  was  re- 
ceived by  the  county  in  1893.  though  the 
promise  to  pay  at  that  time  was  invalid,  and 
remained  so  until  the  act  of  June  5,  1896. 
That  act  validated  the  Indebtedness,  and 
thereby  the  promise.  But  for  the  considera- 
tion and  the  Illegal  promise  in  1893,  the  law 
of  1S96  would  have  been  of  no  avail.  The 
legislature  could  not,  ipso  facto,  without  any 
con.«!lderation,  by  its  own  fiat  impose  indebted- 
ness upon  the  county.  The  people  did  not  in- 
trust such  arbitrarj'  and  absolute  power  to 
the  legislature  to  impose  upon  them  .such  un- 
just burdens.  We  must  regard  the  .?S9.."iOS.32 
as  indebtedness  of  the  county  existing  before 
statehood. 

2.  As  to  the  $30,432.  the  residue  of  the 
$120,000,  It  is  conceded  that  It  was  existing 
indebtedness  against  the  county  before  state- 
hood; but  it  is  Insisted  that  It  cannot  be  bond- 
ed, because  it  has  been  paid  in  part  from  the 
revenue  of  the  year  1896.  In  Frltsch  v. 
Board  of  Com'rs  (not  yet  officially  reported) 


47  Fac.  1026,  in  construing  section  3.  art.  14. 
of  the  constitution,  we  h^d  that  the  revenue 
of  the  year  should  be  appropriated  to  the  pay- 
ment of  the  indebtedness  of  the  year, — that  w 
to  say,  to  indebtedness  falling  due  during  tbe 
year,  so  far  as  re<iulred;  and,  if  a  surplus 
should  remain,  it  should  become  a  part  of  the 
revenue  of  the  next  year.  The  county  board 
were  authorized  by  section  14,  p.  324,  Sess. 
Laws  Utah  1806,  and  by  sections  1,  2,  Sess. 
Laws  Utah  1897,  to  fund  any  outstanding  in- 
debtedness on  the  4th  day  of  January,  1896, 
and  to  issue  bonds  therefor.  The  board  had 
no  right  to  appropriate  the  revenue  required 
for  the  payment  of  the  Indebtedness  of  1896 
to  the  Indebtedness  of  1893  or  previous  years. 
In  so  tar  as  the  revenue  of  1896  was  paid  up- 
on Indebtedness  of  1895,  it  appears  that  the 
reven»ie  of  the  year  first  named  was  Insuffi- 
cient to  pay  the  indebtedness  of  that  year. 
The  purpose  of  the  defendants  is,  as  it  ap- 
pears, to  raise  money  by  a  sale  of  bonds, 
which  it  is  authorized  to  Issue  and  sell  for  the 
payment  of  indebtedness  that  existed  before 
statehood,  and  to  reimburse  the  revenue  of 
1806,  and  thereby  enable  the  county  to  pay 
the  persons  holding  valid  indebtedness  of 
1896,  which  remains  unpaid  in  conseiiuence 
of  the  wrongful  paj-ment  of  the  revenue  of 
that  year  on  the  Indebtedness  existing  before 
statehood,  on  indebtedness  of  1895.  The  coun- 
ty could  not  be  prejudiced  in  a  pecuniary 
point  of  view  by  payment  of  valid  indebted- 
ue.ss  existing  before  statehood  from  tbe  rev- 
enue of  1806,  and  by  the  payment  of  an  equal 
amount  of  the  indebtedness  of  1896  from  mon- 
ey that  ought  to  have  been  applied  to  the  pay- 
ment of  indebtedness  before  statehood,  but 
was  not.  It  can  cost  the  county  no  more  to 
pay  both  classes  of  Indebtedness  in  that  way. 
However,  we  do  not  wish  to  approve  of  such 
a  misappropriation  of  the  funds  of  1896;  but 
the  wrong  having  been  done  to  the  creditor 
of  the  latter  year,  from  a  mistaken  view  of 
the  law,  the  present  board  should  be  permit- 
ted to  remedy  it  in  the  way  they  propose,— by 
paying  the  county  funds  that  should  have 
been  paid  on  tbe  Indebtedness  before  state- 
hood to  the  creditors  of  1896.  who  should  have 
received  the  ml.sapplied  funds.  The  $120,000 
appears  to  be  a  valid  indebtedness  existing 
l)ofore  statehood.  The  board  may  lawfully  is- 
sue Irands  to  that  amount.  If  any  part  of  it 
shall  hereafter  be  found  to  be  fraudulent,  that 
<!annot  Invalidate  the  bonds  purchase<l  in 
good  faith  before.  It  would  simply  require 
the  Ixiurd  to  refuse  to  pay  such  fraudulent  in- 
debtedness, and  appropriate  so  much  of  the 
proceeds  of  the  bonds  to  the  payment  of  legiti- 
mate Indebtedness  of  the  county.  The  writ 
of  prohililtion  Is  denied.  Judgment  will  be 
entered  for  the  defendant,  and  for  costs. 

BARTCH,  J.,  concurs  in  the  result.     HILES, 
J.,  concurs. 
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CITY  OF  SYBACUSE  t.  BEED. 


(5  Kan.  A.  80Q 

OTTY  OF  8TRACT7SB  t.  RBKD  ct  at* 
(Oooit  «t  Appeal*  of  Kansas,  Southern  Depart- 
ment, W.  D.  Jnne  18,  1887.) 
fimaifaNT — Plkaoino — Vakixncs— Instruotions. 
1.  A  party  la  bound  by  the  allegationa  ot  bia 
pleadings,  and  is  not  entitled  to  recover  a  judg- 
ment against  one  of  two  defendants  as  a  city 
treasurer,  when  the  i)etition  alleges  that  the  de- 
fendants are  jointly  indebted  to  plaintiS  aa  a 
banking  firm,  but  must  recover  against  both  de- 
fendants, or  wholly  fail  in  the  action:  and  it 
was  proper  for  the  trial  court  to  so  instruct  the 


*^1 


.  No  error  in  refusing  the  instructiona  asked 
(or  by  plaintiff. 
(Syllaboa  by  the  Court) 

Error  from  district  court,  Hamilton  oonnty; 
A.  J.  Abbott,  Judge. 

Action  by  the  city  of  Syracuse  against  W.  F. 
Reed  and  Darius  Rped.  Judgment  for  defend- 
ants, and  plaintiff  brings  error.    Affirmed. 

A.  A.  Howell  and  Geo.  Getty,  tot  plaintiff 
la  error.  H.  F.  Mason,  for  defendants  In  er^ 
tor. 

MILTON,  J.  The  cltj  of  Syracnae  brongbt 
dila  action  against  W.  F.  Reed  &  Co.  to  recoy- 
er  $218.79.  The  peUtlon  alleged  that  defend- 
ants were  a  partnership,  engaged  in  the  bank- 
ing business  in  Syracuse,  Kan.,  and  that  on 
iiaj  10,  1888,  said  defendants,  as  bankers,  re- 
ceived from  N.  W.  Harris  &  Go.,  of  Chicago, 
$8,360,  which  was  the  proceeds  of  certain 
bonds  of  the  city  of  Syracuse  that  had  been 
sold  in  Chicago,  and  that  the  defendants  had 
paid  over  only  the  sum  of  $8,141.02,  and  had 
refused  to  pay  the  city  the  balance  of  the 
amount  received,  although  payment  thereof 
had  been  demanded.  The  answer  admitted 
that  Syracuse  was  a  city  of  the  third  class, 
and  that  the  defendants  were  a  co-partnership, 
and  denied  generally  the  further  allegatioos 
of  the  petition.  Verdict  by  a  Jury,  and  Judg- 
moit  by  the  court  In  favor  of  defendant.  To 
reverse  this  Jndgment,  these  proceedings  in 
error  are  brought  by  plaintiff  city. 

It  appears  that  $1,000  of  these  bonds  belong- 
ed to  a  private  party,  to  whom  they  bad  al- 
ready been  delivered,  and  that  Gny  &  Son,  of 
Syracuse,  had  undertaken  to  sell  the  bonds  for 
the  city  and  for  this  person.  The  city  council 
had  agreed  to  i>ay  Guy  &  Son  1^  pee  cent, 
for  such  sale.  In  April.  1888,  W.  F.  Reed, 
one  of  the  defendants,  was  treasurer  of  said 
city,  and  <M)e  Bentley,  having  been  appointed 
as  bis  successor,  quallQed  as  treasurer  on  May 
2,  18S&  During  said  month  of  April,  Guy  A 
Sob  sold  the  bonds  to  N.  W.  Harris  &  Co., 
and  the  transaction  was  fully  completed  on 
the  part  of  said  city  by  April  25th.  Harris  & 
Co.  sent  Gny  Sc  Son  a  draft  drawn  against 
themselves  for  the  proceeds  of  the  bonds, 
which  draft  was  to  be  signed  by  the  city  treas- 
nier,  and  forwarded  for  collection.  The 
treasurer  thereupon  forwarded  the  bonds  to 
Harris  &  Co.,  and  drew  the  draft  upon  them, 
and  subseqUKUtly  said  draft  was  paid  by  Har- 
ris &  Ca      When  tills  draft  wa»  j^d,  the 

•  Behearing  denied. 


amount  was  placed  In  flie  First  National  Bank 
of  Chicago.  There  Is  a  conflict  in  the  evidence 
as  to  whether  It  was  placed  to  the  credit  of 
defendants,  aa  a  banking  firm,  or  to  the  credit 
of  W.  F.  Reed,  as  treasurer  of  said  dty;  but 
the  prepiMidcrance  of  the  evidence  Is  in  favor 
of  the  latter  conclusion.  No  demand  was  ever 
made  of  the  firm  toi  the  amount  sued  for,  al- 
though a  demand  was  made  for  its  payment 
by  W.  F.  Reed's  successor,  upon  him  as  ex- 
treasurer.  The  evidence  does  not  clearly 
show  when  the  deposit  In  the  Chicago  bank 
was  made,  and  the  jury  might  have  legitimate- 
ly inferred  from  the  whole  evidence  that  It 
was  made  before  Bentley  qualified  as  treas- 
urer. Under  an  ordinance  of  the  c*ty  oC 
Syracuse,  the  treasurer  was  entitled  to  3  pei' 
cent,  ot  the  money  received  by  him,  as  con»-' 
pensatlon  for  his  services;  and  W.  F.  Reed 
claimed  that  the  amount  sued  for  herein  waa 
retained  by  him  under  the  terms  of  this  or» 
dinance.  It  was  proven  that  Guy  &  Son  were 
paid  by  Mr.  Reed  the  amount  of  commlssioni 
which  the  council  had  agreed  to  pay  theipi 
for  the  sale  of  the  bonds,  and  that  the  amount' 
sued  for  in  this  action  includes  the  sum  paid 
to  them.  There  was  positive  testimony  that 
the  banking  firm  bad  no  connection  with  the 
sale  of  the  bonds,  or  with  the  handling  of  the 
proceeds,  and  was  not  entitled  to  or  claiming 
any  commission  on  account  of  the  sale. 

Counsel  for  plaintiff  In  error  claims  that  W. 
F.  Reed  was  not  acting  as  city  treasurer  at 
the  time  he  received  this  money;  that  the  law 
required  Mr.  Reed  to  put  In  a  voucher  for  his 
claim  If  he  desired  to  have  It  allowed;  that  he 
filed  no  voucher;  and  that  be  was  not  entitled 
to  any  part  of  the  proceeds  of  the  bonds. 
Counsel  further  contends  that  the  trial  court 
erred  In  Its  Instructions,  and  also  in  refusing 
to  give  certain  Instructions;  but  these  matters 
are  not  so  presented  that  the  court  can  readily 
discover  the  ground  of  objection.  The  instruc- 
tions referred  to  are  not  set  out  In  the  brief. 
The  Instruction  complained  of  Is  as  follows: 
"Should  you,  however,  believe  from  the  evi- 
dence, that  the  money  was  received  and  han- 
dled by  W.  F.  Roed  himself,  as  treasurer  of  the 
dty,  and  not  as  associated  with  Darius  Reed, 
In  their  firm  capacity,  as  bank^s,  your  ver- 
dict should  then  be  for  the  defendants,  with- 
out regard  to  the  manner  in  which  the  3%  sal- 
ary was  collected.  The  city  cannot  sue  W.  F. 
Reed  &  Co.  as  bankers,  and  In  the  same  action 
get  a  judgment  against  W.  F.  Reed  only,  .is 
treasurer  of  the  city."  The  court  also  instructed 
the  jury  that.  In  order  that  the  plaintiff  might 
recover,  they  must  find  that  the  firm  of  Reed  & 
Co.,  In  their  capacity  as  bankers,  acquired  pos- 
session of  the  proceeds  of  the  bonds  as  the  funds 
of  the  city,  not  In  the  official  custody  of  the  dty 
treasurer,  and  refused  to  pay  some  part  of 
them  to  the  city  or  the  city  treasurer.  We  see 
no  proper  objection  to  these  instructions,  and 
also  find  that  the  Instructions  as  a  whole  stats 
the  law  correctly. 

One  of  the  instructions  refused  was  drawn 
from  the  language  of  the  supreme  court  In  49 
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Kan.  320,  2C  Pac.  1043,  when  this  action  was 
before  that  court  for  review  of  the  ruling  of 
the  trial  court  sustaining  a  demurrer  to  the 
evidence  Introduced  by  the  plaintiff  In  the 
first  trial  of  the  action,  and  is  to  the  effect  that 
when  funds  derived  from  the  sale  of  bonds  of 
a  city  of  the  third  class  are  received  by  the 
city  treasurer,  or  a  person  acting  on  tK'half 
of  the  city,  the  entire  amount  should,  on  de- 
mand, be  paid  hito  the  city  treasury;  that 
such  persons  cannot  fix  their  own  compensa- 
tion for  sen'ices  in  respect  to  such  funds  or 
witiihold  a  imrt  of  such  proceeds  as  compen- 
sation for  their  services;  that  any  such  claim 
must  be  presented  to  the  city  council  In  writ- 
ing, and  allowed  by  It;  and  that  If  the  Jury 
should  find  from  the  evidence  that  the  de- 
fendant W.  F.  Kccd  did  not  present  his  vouch- 
er In  writing,  altliough  he  might  have  been 
acting  as  city  treasurer,  then  the  Jury  must 
find  for  the  plaintiff.  This  instruction  was 
not  necessary  or  even  proper  umler  the  evi- 
dence; for  It  does  not  matter  whether  or  not 
W.  F.  Ueod  presented  a  voucher  to  the  coun- 
cil, since  he  was  not  sued  as  treasurer.  In 
fact,  he  was  not  sued  In  his  individual  ca- 
pacity. The  banking  firm,  as  such,  was  sued. 
The  facts  developed  on  the  second  trial  are  not 
the  same  in  some  respects  as  those  presented 
at  the  first  trial.  The  issues  having  been 
properly  submitted  to  the  Jury,  and  their  ver- 
dict, based  on  »>onflictlng  evidence,  approved 
by  tiie  trial  court,  its  judgment  will  be  atHrm- 
ed.    All  Ihe  Judges  coucurring. 


STKOUPSE  T.  BANK  OF  CLEAR  CREEK 

COrXTY  et  ai. 

(Court  of  ApiM>als  of  Colorado.     May  24,  1897.) 

Lease— Rkn-kwal—Tenaxcy  fhom  Year  to  Yeak 

— Sale  bv   Leshor— Objection  to 

Ji;ki.si>ictiox. 

1.  A  lease  reciting  that  it  was  for  the  term  of 
five  years,  and  renewable  from  time  to  time,  and 
for  such  periods  as  the  lessee  may  elect,  d(H>s 
not,  by  reason  of  the  provision  that  all  debts, 
present  or  future,  of  lessor  to  the  lessee,  shall 
be  an  offset  against  rents  due  or  to  become  due. 
and  that  the  lessee  may,  tmder  tliis  contract,  hold 
and  defend  his  j>oss(>ssion  for  payment  and  settle- 
ment of  any  ludehteilness  that  he  may  have 
against  the_  lessor,  and  may  defend  it  aga'inst  all 
claims  of  him,  or  any  one  claiming  through  him, 
entitle  the  lessee,  withoiit  a  renewal,  to  remain 
in  possession  till  such  time  as  the  lessor  ceases 
to  contniot  debts  to  him  in  excess  of  the  amount 
of  rents  reserved. 

2.  The  lessee  under  a  lease  for  five  years,  and 
renewable  from  time  to  time,  and  for  such  pe- 
riods as  the  lessee  may  select,  and  providing  for 
rent  payable  annually,  having  without  any  re- 
newal continue*!  in  possession,  with  tlie  consent 
of  the  lessor,  for  several  years  after  expiration 
of  the  term,  becomes  a  tenant  from  year  to  year, 
on  the  same  terms  as  formerly,  no  changes  hav- 
ing been  made  in  the  conditions. 

8.  A  tenant  from  year  to  year  having  the  right 
to  set  off,  against  the  rent,  indebtedness  of  the 
lessor  to  him,  cannot,  as  against  one  who  pur- 
chases the  property  at  sale,  under  a  trust  deed 
given  by  the  lessor,  set  off  indebtedness  of  the 
lessor  contracted  after  the  lessee  had  notice  of 
the  trust  deed. 

4,  The  provision  of  the  Code,  allowing  objec- 


tion at  any  time  to  the  jurisdiction  of  the  court 
over  the  subject  of  the  action,  does  not  allow  of 
the  obj<>ction,  for  the  first  time  on  api>cal.  that, 
though  the  court  had  jurisdiction  of  the  sultject- 
matter,  the  case  was  not  within  its  equity  juris- 
diction, there  being  remedy  at  law. 

Appeal  from  district  court.  Clear  Creek 
county. 

Suit  by  Samuel  Strousse  against  the  Bank 
of  Clear  Creek  County  and  others.  Judgment 
for  defendants.    Plaintiff  appeals.     Afflrmed. 

J.  C.  Helm,  D.  J.  Davles,  and  W.  T.  Hughes, 
for  apiiellant.  Fllllus  &  Davis  and  Thomas 
Mitchell,  for  appellees. 

THOMSON,  J.  Samuel  Strousse  brought 
this  suit  against  Jesse  M.  Copeland,  the  Bank 
of  Clear  Creek  County,  and  William  A.  Ham- 
Ill  to  obtain  a  decree  establishing  his  alleged 
I>ossessory  rights  In  certain  real  estate,  and  to 
enjoin  the  Bank  of  Clear  Creek  County  from 
Interfering  with  his  possession.  Demurrers 
were  sustained  successively  to  the  plaintiffs 
original  and  amended  complaint,  an  amend- 
ment to  the  amended  complaint  was  filed,  the 
defendant  the  Bank  of  Clear  Creek  County  an- 
swered, the  plaintiff  replied,  and  upon  the 
pleadings  as  they  then  stood  the  cause  pro- 
ceeded to  trial.  Judgment  went  against  the 
plaintiff,  and  he  appealed.  On  the  Ist  day  of 
March,  1881,  the  defendant  HamiU  executed 
and  delivered  to  the  plaintiff  the  following  In- 
strument In  writing:  "This  agreement  wltnes- 
seth,  that  the  undersigned,  William  A.  Hamlll. 
of  Georgetown,  Clear  Creek  county,  Colorado, 
lessor,  lets  unto  Samuel  Strousse,  of  the  8am(> 
town,  cotmty,  and  state,  lessee,  his  heirs  and 
assigns,  the  north  thirty-one  (.SI)  feet  of  lots  five 
(.1)  and  six  (6),  in  block  number  eighteen  (18). 
in  the  town  of  Georgetown,  county  and  state 
aforesaid,  for  the  term  of  five  ('>)  years,  and 
renewable  from  time  to  time,  and  for  such 
periods  as  the  said  Strousse  may  elect,  at  the 
annual  rental  of  fifteen  hundred  dollars  ($1,- 
."itX))  per  annum,  payable  monthly  or  annu- 
ally, in  advance,  as  may  be  elected  by  the 
parties  hereto;  the  said  lessor  giving  and 
granting  unto  said  lessee  the  use  of  said 
premises  free  of  rent  for  the  first  two  (2) 
months  as  an  Inducement  to  said  lessee  to 
enter  into  and  make  this  contract.  And  It 
is  further  agreed  on  the  part  of  said  lessor 
that  any  and  all  book  accounts,  unpaid  ac- 
counts of  any  other  nature  or  kind.  Including 
any  and  all  moneys  that  may  be  from  time 
to  time  due  and  owing  said  lessee  by  said 
lessor,  or  any  other  Indebtedness  now  due, 
or  which  may  yet  become  due,  or  accrue,  or 
exist  in  favor  of  the  said  lessee,  and  owing 
from  said  lessor,  shall  at  all  times  stand  and 
be  an  offset  against  any  and  all  rents  due, 
accrued,  or  to  become  due;  and  that  until 
all  such  Indebtedness  now  due  or  which  may 
hereafter  become  due,  as  hereinafter  stated, 
are  fully  paid  and  discharged  by  said  lessor, 
the  rents  of  said  premises  may  be  and  are  a 
set-off,  to  be  held  as  such  by  said  lessee 
against  said  lessor,  his  heirs  and  assigns;  and 
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the  said  lessee  la  hereby  authorized  and  em- 
powered to  enter  on,  take,  hold,  and  possess 
Kakl  premises,  in  consideration  of  this  induc-e- 
meut  and  on  this  understanding;  and  said 
lessee  may,  under  this  contract,  hold  and  de- 
feud  his  possession  for  payment  and  settle- 
3ieut  of  any  and  all  Just  cbilms  and  indebt- 
i'dnes-s  that  be  may  bare  agalntit  said  lessor, 
and  may  defend  the  same  against  all  claims 
;>f  said  lessor,  or  any  person  or  persons  claim- 
ing or  to  claim  by  or  through  the  said  lessor, 
ais  heirs  or  assigns.  Possession  of  said  prem- 
ises to  be  given  on  the  1st  day  of  May,  A.  D. 
IKSl.  Witness  my  hand  and  seal  this  Ist 
day  of  March,  A.  D.  1881.  [Seal.]  William 
A.  Ilamlll."  In  pursuance  of  this  contract, 
Strousse  entered  Into  the  possession  of  the 
.)reml8cs  -which  It  described.  Afterwards,  on 
die  1st  day  of  January,  1885,  Hamill  exo- 
?uted  and  delivered  to  Strousse  the  following 
further  contract:  "Georgetown,  Colorado^  Jan- 
uary 1.  1885.  I  hereby  let  and  contract  with 
Samuel  Strousse,  as  follows,  to  wit:  Giving 
'to  him,  bis  heirs  and  assigns,  the  pos.<iession, 
use,  and  occupancy  of  certain  premises  ad- 
joining the  north  thirty-one  (31)  feet  of  lots 
live  (5)  and  six  (6),  block  eighteen  (18»,  and 
herrtofore  occupied  by  the  Merchants' Nation- 
al Bank,  and  being  the  north  twenty-six  (2C>) 
Teet  of  lots  three  (3)  and  four  (4),  In  block 
eighteen  (1.8),  town  of  Georgetown,  Clear 
Creek  county,  Colorado,  co-terminous  with  a 
contract  dated  March  1,  1881.  and  given  by 
me  to  him,  of  premises  adjacent  to  those 
'.a.>!t  above  described,  and  iipon  the  same 
terms  and  conditions:  said  Strousse,  liis  heirs 
and  assigns,  to  have,  hold,  use,  and  occupy 
<aid  premises  until  full  and  complete  per- 
formance by  me,  as  provided  for  In  s-aid  lea.se. 
For  the  use  and  occupancy  of  all  the  prem- 
ises de-scrlbed  in  the  lea.se  aforesaid,  as  well 
as  this  one,  said  Strousse  is  to  pay  the  sum 
of  eighteen  hundred  dollars  (.'iil..S(M)»  per  an- 
num, payable  annually  or  monthly.  In  ad- 
vance, as  either  of  us  may  e!i!et.  Posses- 
sion of  the  bust  premises  meutiou(>d  in  this 
■ease  to  be  given  January  1,  ISS.").  [Seal.] 
William  A.  HamlU."  Stroiis.>;e  theu  took  pos- 
session of  the  real  estate  described  in  the 
last  contract.  He  used  and  occupied  the  en- 
tire property  continuously  after  taking  pos- 
s(»isiou,  selling  Hamlll  goods,  and  advancing 
iilm  money  from  time  to  time.  On  January 
1.  18S8,  Hamill,  In  settlement  of  the  indebt- 
edness then  due  from  him  to  the  plaintiff, 
made  and  delivered  to  the  plaintiff  his  prom- 
issory note  for  $4,500,  due  one  year  from 
date,  with  interest  at  the  rate  of  12  per  cent. 
Iter  annum,  to  be  compounded  at  the  same 
rate  if  not  paid  as  it  accrued.  On  December 
15,  1880,  Hamill  executed  another  note  to  the 
plaintiff  for  one  thousand  dollars  ($1,000),  due 
in  three  months,  with  interest  at  the  same 
rate,  compoundable  If  not  paid  annually.  On 
September  7,  1893,  HamlU  made  a  further 
note  to  the  plaintiff  for  $272.77,  due  in  three 
JMMitba,  with  the  same  Interest,  also  com- 
poundable annually.     On  May   1,   1890,   one 


Harry  O.  Hamill  gave  the  plaintiff  bis  proni- 
lasoiy  note  for  $300,  due  in  90  days,  with  in- 
terest at  the  rate  of  24  per  cent,  per  annum, 
to  be  compounded  if  not  paid  annually.  The 
defendant  Hamill  aftei-wards  assumed  the 
payment  of  this  note.  On  August  14,  1888. 
one  William  A.  Hamill,  Jr.,  executed  bis  not(> 
to  the  plaintiff  for  $1,779,  with  interest  at 
the  rate  of  2  per  cent,  per  month,  to  be  paid 
annually  or  be  compounded  at  the  same  rate. 
In  August,  1801,  the  defendant  Hamill  as- 
sumed the  payment  of  this  note.  On  the 
15th  day  of  June,  1888,  the  defendant  Hamill 
execirted  a  conveyance  of  the  real  estate  de- 
scribed in  the  two  contracts  to  the  defendant 
Copeland,  as  trustee,  to  secure  the  payment 
of  a  note  for  $15,000,  of  the  same  date  with 
the  trust  deed,  with  Interest  from  date  at  1 
per  cent,  per  month,  which  note  became  the 
property  of  the  Bank  of  Clear  Creek  County. 
In  pursuance  of  the  authority  given  by  the 
trust  deed,  the  defendant  Copeland,  at  the 
Instance  of  the  bank,  on  November  19,  1894, 
sold  the  real  estate  described  In  the  trust 
deed;  the  bank  being  the  purchaser,  and  re- 
ceiving a  deed  of  conveyance  of  the  land 
from  tbe  trustee  on  the  same  day.  After- 
wards the  bank  commenced  proceedings  for 
the  pos.sesslou  of  tbe  property,  which  were 
pending  wiieu  this  suit  was  brought. 

The  contention  of  plaintiff's  counsel  is  that 
the  contracts  have  the  effect  of  a  mortgage 
upon  the  use  and  occupation  of  the  premises, 
by  virtue  of  which  Strousse  has  the  right  to 
continue  in  possession  until  such  time  as 
Hamill  shall  cease  to  contract  indebtedness 
to  the  plaintiff  In  excess  of  the  amount  of 
the  rents  reserved.  This  theory  is  based  on 
,  the  provision  in  the  contract  that  the  lessee 
'  might  hold  and  defend  his  possession  for 
I  payment  and  settlement  of  the  indebtedness, 
accrued  or  to  accrue,  against  the  lessor  and 
{  all  persons  claiming  under  him;  and,  if  we 
'  understand  the  argument,  its  effect  is  that, 
{  having  taken  the  possession,  the  lessee  was 
entitled  to  retain  it  as  security  for  then  ex- 
isting delits  and  future  advances,  regardless 
of  the  term  llniite*!  by  the  contract.  Whetli- 
er  the  language  upon  wlUch  counsel  rely 
would,  in  any  view,  be  susceptible  of  the 
construction  which  they  give  it.  we  need  not 
inquire;  because,  in  our  opinion,  the  argu- 
ment is  effectually  answered  by  the  presence 
in  the  contract  of  a  covenant  for  renewal. 
Tbe  first  contract  was  a  lease  for  a  fixed 
term  of  five  years,  with  a  right  in  the  lessee 
to  demand  and  receive  a  renewal  of  the 
lease,  when  the  term  should  expire,  for  such 
further  period  as  he  might  elect.  Tbe  evi- 
dent intention  of  the  parties  was  that  the 
term  should,  in  the  first  instance,  be  conflneil 
to  five  years,  and  that  auy  occupancy  of  the 
premises  by  the  lessee  beyond  that  term 
should  be  in  virtue  of  a  renewal  of  the  orig- 
inal lease,  and  not  In  virtue  of  the  lease  it- 
self. Without  a  renewal,  his  right  to  pos- 
session was  limited  by  the  expreos  terms  of 
'  the  lease  to  five  years,  while  with  a  renewal 
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It  would  contlnne  tbronsh  the  new  term,  and 
then  expire.  The  flxlng  of  the  term  of  poe- 
sesalon  In  the  original  lease,  together  with 
the  proTlBlon  for  fixing  a  further  term  In  the 
event  of  a  renewal,  is  wholly  Inconsistent 
with  any  theory  that  the  parties  contemplat- 
ed a  possession  of  Indefinite  duration.  The 
possession  which  the  lessee  might  hold  and 
defend  was  a  possession  which  accompanied, 
and  was  commensurate  with,  the  tenancy 
which  the  contract  created.  Strousse  was 
under  no  obligation  to  extend  credit  to  Ham- 
Ul,  and  with  knowledge  of  the  limits  of  his 
tenancy  he  could  easily  regulate  bis  advance- 
menta  so  that  upon  the  termination  of  his 
right  of  possession  under  the  contract  he 
would  be  whole.  If  be  suffered  Hamlll  to 
be  In  his  debt  when  his  tenancy  was  at  an 
•nd.  It  was  his  own  fault.  The  second  con- 
tract, executed  after  the  first  but  during  its 
life,  was  a  lease  to  Strousse  of  other  real  es- 
tate upon  the  same  terms  and  conditions,  but 
reserving  an  aggregate  annual  rental  of 
$1,800  for  the  entire  property.  It  was  ex- 
pressed to  be  co-termlnoua  with  the  other. 
Its  term  of  lease  was  therefore  to  be  meas- 
ured by  the  remainder  of  the  term  first  cre- 
ated, and  expire  with  that  term;  and,  one 
gross  sum  having  been  reserved  as  rent  for 
all  the  property,  the  effect  was  to  make  the 
second  contract  a  part  of  the  first,  so  that 
the  two  instruments  should  embrace  but  one 
lease.  A  renewal  would  therefore  inolude 
all  the  property,  and  was  due,  at  the  option 
of  Strousse,  at  the  expiration  of  the  time 
limited  by  the  first  contract.  Now,  it  is  en- 
tirely clear  from  the  evidence  that  there  nev- 
er was  any  renewal,  or  any  pretense  of  re- 
newal, of  the  first,  second,  or  combined  lease. 
Strousse  refused  to  accept  a  renewal  offered 
to  him  by  Mr.  Hsmill,  saying  that  the  old 
contract  was  good  enoufth.  He  was  a  wit- 
ness for  himself,  and  Insisted  strenuously 
that  no  new  ajrreement  of  any  kind  was  ever 
made,  and  that  his  sole  claim  to  possession 
was  based  on  the  original  contract  But  the 
tenancy  under  that  contract  was  a  tenancy 
for  five  years,  and  expired  In  the  spring  of 
1886.  1'he  contract  was  not  that  upon  the 
expiration  of  his  term  be  might.  If  be  so  de- 
sired, continue  In  the  occupancy  of  the  prem- 
ises for  a  further  fixed  period,  so  that  upon 
his  election  the  further  period  would  be  only 
4  continuation  of  the  original  term,  and 
would,  therefore,  be  embraced  In  the  con- 
tract The  contract  was  for  a  renewal  of  the 
lease  for  a  period  not  fixed,  but  to  be  desig- 
nated by  Strousse.  It  was,  therefore.  Incum- 
bent upon  him,  when  the  time  came.  If  he  de- 
sired the  property  longer,  to  so  notify  bis 
landlord,  and  designate  the  further  period 
for  which  be  elected  to  talce  It  Upon  this 
being  done,  a  new  agreement  was  necessary 
to  cover  the  new  term;  and,  if  the  new  term 
was  for  a  longer  period  than  one  year,  the 
agreement  must  be  in  writing,  or  it  would  be 
void  by  the  statute  of  frauds.  There  having 
been  no  renewal  of  the  lease,  the  tenancy 


which  It  created  termtaRted  oa  tlie  Ist  day  of 
May,  1888,  and  the  further  occupancy  of  the 
premiMfl  by  Strousse  was  not  in  virtue  of 
the  original  contract  It  Is  plain  that  he 
held  over  by  the  consent  of  Hamill,  and  the 
term*  upon  which  he  held  were  governed  by 
a  new  contract  which  the  law  Implies  from 
the  facts.  It  does  not  appear  that  any 
change  was  made  In  the  conditions  upon 
which  he  formerly  held.  He  therefore  im- 
pliedly held  subject  to  them.  As  the  rent 
reserved  in  the  first  lease  was  payable  an- 
nually, and  as  a  lease,  not  in  writing,  for 
a  longer  period  than  one  year  would  be  in- 
valid, his  occupancy  of  the  premises  after  hia 
term  by  the  consent  of  his  landlord  would  be 
evidence  of  a  new  demise  for  a  year;  and, 
as  he  continued  in  possession  by  the  consent 
of  hia  landlord  for  a  number  of  years  after 
the  expiration  of  bis  tenancy,  we  think  he 
must  be  regarded  ns  a  tenant  from  year  to 
year  during  that  time.  Schuyler  v.  Smith, 
61  N.  Y.  309;  Dlgby  v.  Atkinson,  4  Camp. 
275;  Tayl.  Landl.  &  Ten.  i  58.  On  November 
19,  1S04,  the  defendant  bank  succeeded  to 
the  title  of  Hamill  by  virtue  of  the  sale  and 
conveyance  made  by  the  trustee.  The  bank 
was,  of  course,  bound  by  any  valid  contract 
subsisting  between  Hamill  and  Strousse  In 
relation  to  the  property  at  the  time  the  trust 
deed  took  effect  as  to  Strousse;  but  Its  rights 
would  be  unaffected  by  any  agreement  be- 
tween the  original  parties  made  after  that 
time.  The  trust  deed  was  not  recorded  until 
the  30th  day  of  November,  1S.«<0.  At  that 
time  the  deed  took  effect  as  to  Strousse,  even 
If  he  bad  no  previous  knowledge  of  Its  ex- 
istence. But  In  addition  to  the  constructive 
notice  which  the  record  imparted,  Strousse 
had  actual  notice  of  the  execution  of  the 
deed.  He  examined  the  records  in  Decem- 
ber, 18S9,  and  found  It  Also,  in  the  same 
year,  he  had  information  of  It  from  Hamill. 
On  the  1st  day  of  .January,  1.8S8.  the  indebt- 
edness from  Hamlll  to  Strousse,  after  deduct- 
ing the  rents  which  had  accrued,  was  $4,500. 
This  Hamlll  settled  by  bis  note.  When  or 
how  this  Indebtedness  arose,  whether  It  was 
a  debt  left  over  from  the  original  term, 
whether  It  accrued  partly  or  wholly  after- 
wards, or  with  what  rights  in  relation  to  the 
possession  of  the  property  It  Invested 
Strousse  as  against  Hamill,  we  can  form  n<< 
Idea  from  the  record;  but  the  questions  are 
Immaterial,  and  we  shall  assume  that  even 
if  it  accrued  while  Strousse  was  merely  a 
tenant  from  year  to  year,  by  some  agree- 
ment between  himself  and  Hamlll,  the  lat- 
ter could  not  terminate  the  tenancy  until 
the  debt  should  be  canceled  by  the  rent 
Strousse  would  then  be  entitled  to  retain  his 
possession  until,  by  the  application  upon  It  of 
the  rents,  the  note,  with  its  compound  Inter- 
est should  be  paid.  This  was  the  only  In- 
debtedness to  Strousse  from  Hamill  out- 
standing when  the  trust  deed  was  recorded, 
or  when  Strousse  actually  knew  that  It  was 
executed.    All  the  other  notes  mentioned  ia 
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the  complaint  were  executed  after  1889,  ex- 
cept the  note  of  William  A.  Hamlll,  Jr.,  for 
$1,779,  -which  the  defendant  Hamill  assumed. 
But  he  did  not  assume  that  note  until 
August,  1891,  and  It  therefore  did  not  be- 
eome  bis  debt  until  that  time.  Whatever 
rights  In  the  possession  of  the  property  the 
indebtedness  contracted  after  1889  may  have 
given  Strousse  as  between  himself  and 
Hamlll,  those  rights  were  subject  and  subor- 
dinate to  the  trust  deed.  By  applying  the 
yearly  rent  of  $1,800  upon  the  note  for  $4,500, 
given  January  1,  1888,  the  note  would  be 
fully  paid  before  the  expiration  of  the  year 
1892.  As  the  debt  evidenced  by  that  note 
was  the  only  one  to  which  the  trust  deed 
was  subject,  when  the  bank  received  the 
deed  from  the  trustee  It  took  the  property  un- 
incumbered by  any  possessory  right  in 
Strousse  arising  from  his  dealings  with 
Uamlll,  excei>tlng  only  such  rights  as  were 
incident  to  a  tenancy  from  year  to  year. 
The  rents  were  thereafter  due  to  the  bank, 
and  it  could  resort  to  Its  possessory  rem- 
edy for  their  nonpayment,  or  It  could  deter- 
mine the  tenancy  in  the  manner  provided  by 
the  statute,  and  then  recover  the  possession. 
■VMiat  the  grounds  of  the  bank's  proceeding 
for  possession  were  does  not  appear,  but  no 
complaint  is  made  that  it  was  In  any  respect 
irrogular;  and  upon  the  assumption  that  It 
was  in  conformity  with  the  law  the  right  of 
the  bank  to  judgment  In  that  proceeding 
cnnnot  be  gainsaid. 

The  position  is  now  taken  In  behalf  of  the 
plaintiff  that  his  complaint  does  not  entitle 
him  to  equitable  relief;  that  it  appears  on  Its 
face  that  he  could  have  Interposed  the  facts 
upon  which  he  relied  to  protect  him  In  his 
poiwesslon  as  a  defense  to  the  action  brought 
l)y  the  bank;  that,  therefore,  his  reme<ly  at 
law  was  ample,  and  his  case  was  not  within 
the  Jurl-sdlctlon  of  a  court  of  equity.  The  ar^ 
gument  proceeds  further  to  the  effect  that  the 
answer  of  the  bank,  setting  up  the  execution 
by  Hamlll  of  the  trust  deed  to  Copeland,  the 
default  in  the  payment  of  the  note  which  it 
secured,  the  sale  and  conveyance  to  the  bank 
of  the  property  It  described,  and  praying  a  de- 
cree establishing  its  title,  and  granting  it  oth- 
er relief  against  the  plaintiff,  set  forth  no  facts 
upon  which  the  court  was  authorized  to  decree 
(•(lultal)le  relief  to  the  defendant,  because  it 
showed  upon  Its  face  that  whatever  remedy 
the  defendant  had  was  at  law,  by  an  action  for 
the  possession  of  the  property.  We  concede 
the  general  propositions  advanced  by  counsel. 
The  remedy  at  law  of  each  of  the  parties  was 
.'idecinate.  An  action  for  the  possession  of 
the  i)r<)iierty  was  open  to  the  dofendant.  and  It 
appears  that  It  did  commence  one;  and.  im- 
dcr  our  present  system  of  practice,  whatever 
right  the  plaintiff  had  by  virtue  of  his  contract 
with  Hamlll  to  retain  the  possession  could 
have  been  set  up  by  him  as  a  defense  and  ad- 
Judicatetl  in  that  action.  But  the  points  made 
in  the  argument  were  never  suggested  until 


now.  The  suit  was  brought,  the  answer  filed, 
the  case  tried,  the  decree  rendered,  and  tb« 
errors  assigned  In  this  court  upon  the  theory, 
accepted  by  both  pai-Ues,  that  the  case  as 
made  by  the  pleadings  was  one  of  equitable 
cognizance;  and  the  question  is  whether  ei- 
ther party  can  now  be  heard  to  say  that  it  was 
not  Under  the  practice  prescribed  by  the 
Code,  two  objections  are  In  order  at  any  time, 
—one  to  the  jurisdiction  of  the  court  over  the 
subject  of  the  action,  and  the  other  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  All  other  objec- 
tions, if  not  taken  in  time,  arc  waived.  Re- 
specting the  first,  it  is  not  necessary  to  say 
much.  It  is  not,  and  could  not  succes-sfully 
be,  disputed  that  the  trial  court  had  jurisdic- 
tion over  the  subject-matter  of  this  suit. 
The  objection  is  that  the  case  as  marie  by  the 
pleadings  was  not  within  its  equitable  juris- 
diction; but  this  Is  not  the  kind  of  jurisdiction 
to  which  the  Code  has  reference.  The  term 
"equitable  jurLsdlctiou,"  when  used  in  connec 
tlon  with  cases  arising  uuUer  the  Code,  refers 
solely  to  the  metliod  of  procedure  by  which 
a  court,  having  acknowledged  jurisdiction  ot 
the  subject-matter  of  tlie  action,  shall  adjust 
the  rights  of  the  parties  before  it.  The  code 
provision  to  which  we  have  alluded  has  refer- 
ence to  the  general  jurisdiction  of  the  court, 
and  not  to  the  manner  iu  which  it  shall  take 
cognizance  of  the  causes  submitted  to  it. 

If  the  allegations  of  the  complaint  were  true, 
the  plaintiff  had  possessory  rights  in  the  prop- 
erty in  controversy,  which  he  was  entitled  to 
assert  and  have  adjudicated.  The  complaint 
is,  in  some  respects,  not  very  specific,  but  It 
avers  the  possession,  the  continuance  in  pos- 
session, and  the  right  of  possession,  of  the 
plaintiff,  in  pursuance  of  the  contract  with 
Hamill,  and  of  the  i)erformance  by  the  plain- 
tiff of  all  the  conditions  of  the  contract.  It 
contains  enough  to  permit  the  Introduction  of 
evidence  of  a  renewal  of  the  lease,  and  of  any 
other  matters  arising  out  of  the  contract  which 
entitled  him  to  retain  the  possession.  It  was 
the  failure  of  his  proofs  to  support  bis  allega- 
tions which  resulted  in  the  failure  of  his  case. 
There  is  not  such  a  want  of  a  cause  of  action 
on  the  face  of  the  complaint  as  would  author- 
ize us  to  entertain  an  objection  to  its  sutBcleu- 
cy,  made  now  for  the  first  time,  even  if  it 
were  not  made  by  the  plaintiff  himself.  But, 
as  we  understand  it,  the  objection  is  not  that 
no  cause  of  action  is  stated,  but  that  the  cause 
set  forth  Is  of  Ieg.il,  and  not  of  equitable,  cog- 
nizance. Even  If  this  objection  came  from  the 
defendant,  we  should  summarily  dismiss  it. 
To  be  available  here  it  must  have  been  made 
in  apt  time  below.  "The  court  of  chancery 
will  not  refuse  to  take  jurisdiction  of  a  case, 
and  to  make  a  proper  decree  therein,  merely 
upon  the  ground  that  the  complainant  has  a 
perfect  remedy  by  an  action  at  law,  when 
the  parties  have  submitted  themselves  to  ihe 
jurisdiction  of  the  chancellor  without  objec- 
tion."   Bank  v.  Mersereau,  3  Barb.  Ch.  5^8,. 
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574.  Rep,  alRO,  Oumminf;  r.  Mayor,  etc.,  11 
Paige,  590;  Creely  v.  Brkk  Co.,  103  Ma.ss.  514; 
Amis  V.  Myers,  16  How.  492;  Sexton  v.  Pike, 
13  Ark.  193. 

In  reference  to  the  answer,  we  have  this 
to  say:  The  plaintiff  brought  the  defendant 
Into  a  court  of  eqiilty  to  defend  a  suit,  the 
purpose  of  which  was  to  obtain  a  decree  Im- 
pairing, If  not  destroying,  a  claim  which  It  as- 
serted to  property.  In  self-defense  It  was 
compelled  to  set  up  the  facts  constituting  Its 
title;  and  although,  from  those  facts,  it  ap- 
pears that  It  might  have  maintained  an  action 
at  law  for  the  possession  of  the  property,  ya 
the  plaintiff,  having  brought  It  into  court,  and 
made  a  statement  of  its  title  necessary  in  or^ 
der  to  defeat  his  action,  was  not  in  a  position 
there  to  make  the  objection  to  the  answer 
which  he  now  makes;  much  less  can  he  make 
it  here.  However,  he  offered  no  objection 
there,  and.  In  any  view,  the  objection  comes 
too  late.  Upon  his  invitation  the  court  took 
cognizance  of  the  case,  and  he  must  abide  by 
the  record  he  has  made.  The  chancellor,  hav- 
ing, by  consent  of  parties,  taken  Jurisdiction 
of  the  case,  was  authorized  to  render  such  de- 
cree as  would  finally  adjust  and  settle  their 
conflicting  claims;  and  upon  the  facts  as  dis- 
closed by  the  record  we  think  the  decree  ren- 
dered was  proper  and  Just. 

There  Is  a  peculiarity  about  the  plaintiff's 
present  position  which  we  cannot  forbear  mak- 
ing the  subject  of  some  comment.  Tlirough- 
out  the  whole  course  of  the  litigation  until  the 
pre.<!pnt  time  he  has  vigorously  maintained 
that  the  equities  of  the  ca.«e  were  with  him, 
aud  that  Uie  decree  should  have  been  for  liini, 
as  prayed  In  his  complaint,  and  against  the 
(defendant.  Now,  to  avoid  the  decree  against 
hini,  he  turns  suddenly  upon  his  tracivs,  and 
says  that  the  action  which  he  brcuglit  was 
one  which  he  had  no  right  to  bring,  that  liis 
suit  ought  to  be  dismissed,  and  that  the  de- 
fendant's case  should  fall  with  his.  His  efforts 
to  discredit  his  own  pleading.  Involving  as 
they  do  a  species  of  self-stultification,  are  not 
calculated  to  pro<hice  a  favorable  impression. 
and  are  deserving  of  no  serious  consideration. 

After  the  court  had  announced  Its  decision, 
the  plaintiff  applied  for  leave  to  amend  his 
complaint,  which  leave  was  refu-tied,  and  er- 
ror Is  predicated  on  the  rcfu.<5al.  If  the  amend- 
ments desired  had  been  material,  or  might 
have  affected  the  result,  we  sliould  still  be  un- 
able to  say  that.  In  declining  to  receive  them 
after  trial  and  decision,  the  court  abused  its 
discretion;  but  everytlilng  propo.sed  which 
was  of  any  conse()uence  was  already  in  the 
complaint  in  some  form;  the  evidence  was 
introduced  and  received  as  if  the  proposed  al- 
legations had  been  made  with  the  utmost 
distinctness  and  detail;  and  upon  the  question 
whether  the  lease  was  ever  renewed,  the 
amendments  would  have  directly  contradicted 
the  plalntllTs  own  testimony.  In  our  opinion, 
the  Judgment  below  was  right,  and  we  there- 
fore affirm  It    Affirmed. 


X.  T.  IRRIGATING  DITCH  CO.  r.  BUFFA- 
LO CREEK  IRR.  CO.! 
(Court  of  Appeals  of  Colorado.    May  10,  1897.) 

Ibbigatios    Distkicts  —  Fbiorities   IX    Usa  or 
Watbr— Neckssakt  Pkoof— Appeau 

No  fixed  rule  can  be  laid  down  as  to  the 
amoniit  or  kind  of  proof  conceming  the  acreage 
continuoiisly  and  beneficiall.v  irriiiated,  which 
will  warruut  a  decree  of  priority  for  au  irrigating 
(litcb.  sudi  matter  resting  almost  wlioUy  in  the 
juilginent  of  the  nisi  prius  judges,  and  the  instru- 
meuts  they  employ,  whether  jurors  or  referees. 

Appeal  from  district  court,  Beut  county. 
(  Proceedings  by  the  X.  Y.  Irrigating  Ditch 
Company  and  another  against  the  Buffalo 
Creek  Irrigation  Company  to  determine  wa- 
ter rights.  From  the  decree  the  X.  Y.  Irri- 
gating Ditch  Company  appeals.    Afilrmed. 

Chas.   E.   Gast  and   Henry   A.   Dubbs,   for 
appellant.    Rogers  &  Shafroth,  for  appellee. 

WILSON,  J.  This  is  an  appeal  from  a  de 
cree  of  the  court  Ij  the  matter  of  the  adjudi- 
cation of  priorities  to  the  use  of  water  in  wa- 
ter district  No.  07.  The  ditch  of  appellee  was 
adjudged  to  have  priority  No.  0  for  an  appro- 
priation of  C7.5  cubic  feet  of  water  per  sec- 
ond of  time,  and  that  of  appellant  waa  de- 
creed priority  No.  11  for  an  appropriation  of 
09  cubic  feet  of  water  per  second  of  time. 
The  case  couics  before  us  on  the  exceptions 
of  appellant  solely  to  tliat  part  of  the  finding 
and  decree  of  tlie  court  which  relates  to  the 
priority  of  the  ditch  or  canal  of  api)ellee.  It 
is  urged  on  behalf  of  the  appellant,  and  as- 
signed as  envr,  that  "the  testimony  in  be- 
half of  the  appellee  in  rcfeiieuce  to  tlje  bene- 
ficial apiflicatiou  of  water  to  tlie  land  waa 
so  uncertain,  vaRue.  and  indefinite  that  the 
court  erred  In  rendering  any  <lcci"ee  whatever 
en  behalf  of  the  apiicllee";  but  counsel  say 
in  their  brief  that  the  sole  (luestlon  which 
they  desire  to  ral.se  upon  this  appeal  Is: 
"What  degree  of  certainty  must  exist  In  tes- 
timony concerning  tlie  acreage  continuously 
and  beneficially  irrigated  to  warrant  a  court 
in  entering  a  dcci-ee  of  priority  for  an  irrigat- 
ing ditch?"  We  have  carefully  read  the 
whole  record  before  us  with  reference  to  this 
objection.  The  proceedings  for  the  adjudica- 
tion of  the  water  riglits  in  this  district  were 
initiated  by  the  appellant  and  one  other  own- 
er of  a  canal  by  a  petition  filed  November  24, 
1S!K{,  and  a  referee  was  appointed  by  the 
court  on  December  7th  following.  After  sev- 
eral extensions  of  time  were  granted,  the 
referee  presented  a  reiwrt  on  February  1, 
18!),").  and  on  February  2Cth  following,  the 
court,  being  of  opiulou  that  "on  accoimt  of 
the  volume  of  the  record  herein,  the  difficult 
questions  Involved,  and  the  magnitude  of  the 
Interests  to  be  affected,"  no  final  decree  should 
be  rendered  until  the  court  should  have  "suf- 
ficient time  for  full  examination  and  investi- 
gation of  all  questions  of  law  and  fact  ia- 


1  Rehearing  denied  June  14,  1897. 
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Tolved,"  entered  up  an  Interlocutory  decree 
only  for  the  temporary  guidance  and  govern- 
ment of  the  parties  Interested.  On  July  1st 
foUo\\ing,  the  court  rendered  Its  flnal  decree 
sustaining  the  findings  of  the  referee  as  to 
the  rights  of  the  parties  to  this  appeal,  and 
In  accordance  therewith.  The  whole  proceed- 
ings In  this  adjudication  seem,  so  far  as  dis- 
closed by  the  record,  to  have  been  conducted 
with  that  caution  and  deliberation  which  was 
demanded  by  the  Important  Interests  at  stake. 
The  report  of  the  referee  bears  evidence  of 
having  been  prepared  with  great  care,  and  dis- 
plays an  Intelligent  appreciation  and  knowl- 
edge of  the  principles  Involved  In  the  refer- 
ence. His  conclusions  of  law,  so  far  as  the 
matters  concerned  In  this  appeal  are  affected, 
appear  to  have  been  correct,  and  his  find- 
ings of  fact  were  warranted  by  the  evidence. 
It  is  tme  that  he  says  "the  proofs  In  many 
cases  are  uncertain,  and  the  pvldence  in  many 
canes  amounts  to  but  little  more  than  a 
guess,"  and,  further  referring  specially  to  the 
ditch  of  appellee,  "the  evidence  is  very  un- 
satisfactory as  to  the  exact  number  of  acres 
of  land  irrigated  from  this  ditch,— that  Is,  the 
number  irrigated  In  good  faith";  but  in  his 
findings  of  tact,  at  least  so  far  as  appellee  Is 
<-oncerued,  he  seems  to  have  made  due  and 
full  allowance  for  any  deficiency  of  positive 
te^^timony.  Tlie  appellee  claimed  the  capaci- 
ty of  Us  ditch  to  be  137.4  cubic  feet  per  sec- 
ond, and  that  by  it  an  appropriation  of  wa- 
ter sufficient  for  the  irrigation  of  about  6,!)00 
acres,  belonging  to  the  ditch  owners,  had  been 
actually  made.  There  was  also  testimony  of 
two  witnesses  who  had  been  connected  with 
the  ditch  from  the  time  Its  construction  was 
1>egun  in  September,  1884, — one  the  president 
of  the  company,  and  the  other  Us  manager,— 
that  of  these  lands  there  had  been  in-lgated 
through  this  ditch  from  three  to  four  thou- 
sand acres:  the  manager  stating  positively 
that  all  of  the  water  which  the  ditch  carried 
Iiad  been  applied  to  the  land  lying  under  It. 
If  this  be  true,  taking  the  capacity  of  the 
ditch  at  only  104.49  cubic  feet  per  second,  as 
found  b.v  the  referee,  this  water  so  applied 
was  sufflclent,  according  to  the  evidence,  for 
the  Irrigation  of  nearly  COOO  acres.  The 
referee  foimd,  however,  that  there  had  been 
Irrigated  from  this  ditch  only  3,000  acres; 
that  this  amount  of  land  would  require  54 
cubic  feet  for  its  irrigation;  and  that,  allow- 
ing for  seepage  and  evaporation,  there  would 
l)e  re<iuired  at  the  headgate  C7.5  cubic  feet 
]>cr  second  of  time.  This  finding  was  approv- 
ed by  the  court,  and  decree  rendered  accord- 
ingly. 

We  must  confess  our  inability  to  give  a 
definite  answer  to  the  question  suggested  by 
counsel  for  appellee,  and  which  they  say  Is 
tiic  sole  one  desired  to  be  raised  on  this  ap- 
Iieal.  This  must  depend  uiKin  the  facts  of 
each  particular  case,  upon  the  ciiaracter,  in- 
telligence, interest,  and  opportunities  for  In- 
formation of  the  witnesses,  as  well  as  their 


maimer  of  testifying,  upon  the  length  of  time 
over  which  the  proofs  are  required  to  extend, 
upon  the  topographical  features  of  the  land 
in  controversy,  and  upon  numerous  other  in- 
cidents which  occur  to  the  individual  as  the 
occasion  presents  Itself  In  the  every-day  busi- 
ness of  life.  To  detennlne  what  amoimt  or 
degree  of  certainty  must  exist  In  testimony  to 
substantiate  a  given  fact,  appellate  courts 
must  rely  almost  wholly  upon  the  judgment 
and  perception  of  nisi  prius  judges,  and  the 
instruments  which  they  employ,  whether  Jur- 
ors or  referees. 

It  is  urged  upon  us  that  the  custom  of  ap- 
pellant to  keep  memoranda,  based  upon  actual 
surveys,  and  made  during  the  Irrigating  sea- 
sons, so  as  to  sliow  precisely  what  acreage 
had  been  Irrigated  in  each  year,  and  its  imt- 
tlcular  location.  In  what  crops  particular 
tracts  had  been  planted,  and  how  much  of 
each  40-acre  tract  had  not  been  or  could  not 
be  Irrigated,  or  was  used  for  buildings,  cattle 
IncloBures,  or  otlier  purposes.  Is  the  proper 
practice  to  be  pursued  by  approprlalors  of 
water.  This  practice  cannot  be  too  lilglily 
commended,  and.  If  more  generally  followed, 
would  render  proof  In  such  cases  as  this  niui-h 
easier  and  more  certain,  as  well  as  save  uiucii 
time  and  tiwible  to  courts  and  judges.  This 
court  must  confine  Itself  strictly,  however,  to 
Its  commendation  and  approval  of  this  most 
laudable  method  of  preserving  accurate  testi- 
mony. It  cannot  declare.  In  the  face  of  tlie 
fact  that  disastrous  consequences  would  in 
many  cases  assuredly  follow,  that  the  proof 
necessary  to  maintain  water  rights,  which  af- 
fect Interests  of  such  immense  value  in  this 
state,  must  be  measured  by  such  a  standard 
only,  and  stand  or  fall  thereby.  Such  a  rul^ 
would  be  especially  inequitable  and  unjust  to 
the  early  approprlators  of  water.  They  were 
the  pioneers  of  their  respective  localities,  and 
founded  their  homes  when  the  suppl.v  of  wa- 
ter was  abundant,— in  excess  of  all  demands, 
—and  neither  law,  custom,  nor  necessity  re- 
quired them  to  keep  an  accurate  account  of 
the  quantity  of  water  used,  or  the  amount  of 
land  cultivated  or  Irrigated.  It  should  be  re- 
membered, too,  as  pertinently  suggested  by 
counsel  for  appellee  themselves,  "that  In  the 
early  years  of  water  adjudications  in  tliis 
state  priorities  were  decreed  upon  the  capaci- 
ties of  the  ditches."  During  those  years  the 
Information  acquired  and  preserved  by  the 
use  of  this  custom  would  not  have  been  ma- 
terial In  detennining  tlie  quantity  of  water  to 
which  an  appropriator  was  entitled.  We 
would  be  very  reluctant  at  any  time  to  sot 
aside  the  decree  of  a  court  on  the  ground  that 
it  Is  not  supported  by  the  evidence,  whore, 
as  In  this  case.  It  appears  to  have  been  ren- 
dered only  after  long  and  careful  considera- 
tion and  deliberation.  After  a  full  examina- 
tion of  this  record,  we  are  unable  to  perceive 
any  error,  and  It  Is  therefore  ordered  that 
the  judgment  and  decree  be  atttrmed.  Af- 
firmed. 
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NYLAN  T.  REXHARD. 

(Court  of  Appeals  of  Colorado.     May  10,  1807.) 

UlKNISHMENT    IN    AID    OP    ATrACnwENT— JCSTICU'S 

Fees— SuFPiciENXv  OF  Complaint— Kaisiso  Ob- 
jections ON  Aw'EAi,  —  Hkview  on  Appeal  — 
Mecessitv  op  Excepting  to  Judgment. 

1.  Under  Gen.  St  I  2007,  garnishment  in  aid 
of  attachments  before  justices  is  begun  by  leav- 
ing with  the  garnishee  a  copy  of  the  ^vTit  and  a 
notice  of  iittachment.  Section  20U8  pormits  the 
garnishee  to  deliver  any  money  or  effects  to  the 
constable.  Section  2009  provides  that  the  gar- 
nishee shall  apiiear  for  examimitiou  at  a  time 
and  place  mentioned  in  the  notice;  and  section 
2t>10  requires  the  constable  at  tlie  time  of  serv- 
ing the  writ,  to  request  a  written  statement  of 
what  the  garnishee  owes  defendant,  or  of  the 
proiierty  in  his  hands.  Section  2O20  then  pro- 
vides that  on  tlio  garnishee's  failure  to  pay  or  de- 
liver, or  to  appear  for  examination,  or  to  furnish 
the  statement,  etc.,  upon  judgment  for  plaintiff  in 
the  attachment  suit,  the  justice  shall  issue  a 
snnmions  in  plaintiff's  name,  requiring  said  gar- 
nishee to  appear  and  show  cause  why  judgment 
should  not  be  rendered  against  him.  Hell  that, 
on  the  service  of  such  summons,  the  justice  for 
the  first  time  acquires  jurisdiction  to  proceed 
against  the  garnishee,  and  tli;it  not  until  then  do 
the  gnriiishment  proce<>dinKS  cimstilute  a  sepa- 
rate "civil  action,  in  which  costs  may  be  taxed 
in  favor  of  the  justice  and  eonstable,  in  addi- 
tion to  those  taxed  iu  the  original  attachment 
suit. 

2.  An  objection  tliat  the  complaint  does  not 
state  facts  sufficient  to  coiLstitute  a  cause  of  ac- 
tion may  be  made  for  the  first  time  in  the  apjwl- 
Ute  court.    CcKle,  §  55. 

S.  In  a  suit  by  an  attachment  plaintiff  against 
a  justice  of  the  peace  to  recover  money  collcctc<l 
from  the  garnishee,  plaintiff  must  alleg(>  that 
judgment  was  rendered  iu  his  favor  against  the 
attachment  defendant  for  an  amount  equal  at 
least  to  the  sum  paid  b.v  the  gamish(>e. 

4.  Failure  to  so  allege  is  not  cureil  by  an  In- 
cidental reference  to  plaintiff,  in  the  answer, 
as  "the  judgment  plaintiff"  iu  the  attachment 
suit. 

'  5.  A  judgment  on  the  pleadings  may  be  re- 
viewed, though  no  exertion  to  the  judgment  was 
taken. 

Error  to  district  court,  Arapahoe  county. 

Action  by  Charles  Kenhard  against  C.  R. 
Nylan  for  the  lecovery  of  money.  Judg- 
ment for  plaintiff  on  the  x'lcfidlnfTs  was 
rendered  both  in  the  county  and  district 
courts,  and  said  plaintiff  appeals.^    Reversed. 

Clay  B.  Whitford  and  II.  A.  Lindsley,  for 
pLiintiff  In  error.  Muller  &  Weil  and  C.  W. 
Stephenson,  for  defendant  In  error. 

WILSOX.  J.  Xylan,  defendant  In  the 
lower  cour?,  was  a  justice  of  the  peace  at 
GlobevlUei,  in  Arapahoe  county.  Plaintifr, 
Renhard,  instituted  suit  in  attachment  be- 
fore him  against  one  Sandcll,  and,  in  the 
course  of  the  proceedings,  15  "attachment 
and  garnishment"  writs  were  Issued.  De- 
fendant collected  from  the  garnishees  i{il(!.S.75, 
of  which  he  paid  to  plaintiff  ?105.50,  with- 
lioldlng  ?63.2.j  for  court  costs.  Plaintiff 
claimed  that  this  taxation  of  costs  was  ex- 
cessive, and  instituted  suit  in  the  county 
court  on  account  for  money  received  to  and 
for  the  use,  etc.,  to  recover  from  the  justice 
the  amount  mo  withheld  for  costs.  Defend- 
ant answered,  setting  up  the  facts  of  the 


suit,  and  an  itemized  account  of  his  costs, 
showing  a  total  charge  of  $33.10  for  his  own 
costs  In  the  garnishment  proceedings,  anU 
$5.80  In  the  original  cause,  also  $24.30  for 
costs  of  the  constable.  Replication  denied 
all  new  matters  In  the  answer.  Judgmen: 
on  the  pleadings  was  rendered  in  favor  of  the 
plaintiff.  Appeal  was  taken  to  the  district 
court,  where  the  same  judgment  was  again 
rendered. 

The  question  sought  to  be  raised  Is  whether 
a  garnishee  proceeding  la  a  separate  action. 
If  this  be  true,  there  were  In  this  case  15 
separate  actions  (exclusive  of  the  original  ac- 
tion). In  each  of  which  costs  could  be  taxeil 
In  favor  of  tne  Justice  and  constable;  other- 
wise, the  matter  would  come  within  the  pro- 
viso to  section  13,  Laws  1891,  which  provides 
"that  the  total  amount  of  justice's  fees  taxed 
in  any  civil  action  shall  not  exceed,  in  coun- 
ties of  the  first  class,  the  sum  of  $5."  By  a 
like  proviso  to  section  14  of  the  same  act, 
the  fees  of  constables  in  the  same  class  of 
counties  are  limited  to  $6.  The  object  of  a 
garnishee  proceeding  In  an  attachment  suit 
is  to  attach  the  credits,  effects,  debts,  etc., 
of  the  defendant  which  are  In  the  possession 
or  under  the  conrrol  of  a  third  party,  as  se- 
curity for  any  Judgment  the  plaintiff  may  re- 
cover against  the  defendant.  Primarily,  It 
is  in  aid  of  the  original  suit.  That  it  is  of 
It.self  a  suit  is  laid  down  by  the  text-books. 
Wade,  Attachm.  332;  Drake,  Attachm.  452. 
It  has  likewise  been  so  held  In  a  number  of 
adjudicated  cases,  both  in  the  federal  and 
state  courts.  Tunstall  v.  Worthlngton.Hempst. 
CC2,  Fed.  Cas.  Xo.  14,239;  Delacroix  v. 
Hart,  24  La.  Ann.  141;  Moore  v.  Stainton,  22 
Ala.  831.  In  the  latter  case  the  court  said: 
"That  a  proceeding  by  garnishment,  to 
subject  the  funds  of  a  defendant  In  attach- 
ment to  the  judgment  or  debt  of  a  creditor,  is 
a  suit.  Is  a  proiwsition  well  sustained  by 
authority."  The  reasoning  in  support  of 
this  pcsltion  is  sound  and  convincing.  The 
purpose  of  the  proceeding  Is  a  legal  inves- 
tigation by  the  same  means,  and  through  the 
same  Instrumentalities  employed  In  an  ordi- 
nary suit  or  action  between  plaintiff  and  de- 
fendant. The  garnishee  is  brought  Into  court 
by  a  summons.  He  has  bis  day  in  court. 
Issues  of  fact  are  made  up  by  the  pleadings. 
Evidence  may  be  offered,  and  a  trial  had  by 
court  or  Jury,  as  In  other  actions.  Judgment 
Is  rendered,  costs  decreed,  and  execution  Is- 
sued on  the  judgment.  It  Is  urged  that  there 
is  not  necessarily  a  contest  between  the  plain- 
tiff in  the  original  action  and  the  garnishee, 
but  the  same  Is  true  of  any  action  at  law. 
The  defendant  may  make  default  or  con- 
fess judgment.  Our  own  supreme  court, 
however,  has  settled  this  question  in  this 
Jurisdiction.  It  has  expressly  held  that  "a 
garnishment  proceeding  is  a  proceeding  at 
law,— a  suit."  Metzler  v.  James,  12  Colo. 
333,  19  Pac.  885.  That  a  "civil  action,"  the 
term  used  in  the  statute  under  consideration 
in  this  case,  is  a  suit,  cannot  be  denied.     In 
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U.  S.  T.  10,000  Cigars,  1  Woolw.  125,  Fed. 
Cas.  No.  16,451,  Mr.  Justice  Miller  said: 
••The  pbrase  'civil  actions'  Includes  actions 
at  law,  suits  in  chancery,  proceedings  in  ad- 
miralty, and  all  other  Judicial  coutroversies 
in  which  rights  of  property  are  Involved." 
It  is  also  held  that,  In  a  legal  sense,  "action," 
"suit,"  and  "cause"  are  convertible  terms. 
Ex  parte  Mllllgan,  4  Wall.  2.  The  case  of 
Metzler  y.  James,  supra,  was  one  arising, 
however,  in  a  court  of  record,  and  the  opinion 
therein  had  reference  and  application  only 
to  garnishment  proceedings  as  provided  and 
regulated  by  the  Ck)de.  The  same  may  also 
1*  said  of  the  other  authorities  above  cited. 
The  questions  therein  arose  upon  similar 
provisions  expressed  in  code  or  statutes. 
Vnder  our  Code,  the  officer  having  the  writ 
of  attachment  is  required,  upon  request  of 
plaintiff,  to  "summon  such  person  or  persona 
as  the  plaintlft  may  direct  as  garnishees  to 
appear  before  the  court  wherein  such  action 
is  pending."  Code  Civ.  Proc.  119.  Thei«- 
upon  such  officer  Issues  a  writ  of  garnish- 
ment, separate  and  distinct  from  the  attach- 
ment writ,  whereby  the  garnishee  is  required, 
among  other  things,  to  answer  within  a  speci- 
fled  time  certain  inten-ogatories  thereto  at- 
tached, and  Is  notified  that.  In  case  of  his 
failure  so  to  answer  within  said  time,  the 
plalntiflr  may  apply  to  the  court  for  relief 
against  him  ex  parte.  Code  Civ.  Proc.  VM. 
Upon  the  return  of  the  writ,  showing  due 
service,  the  court  acquires  "Jurisdiction  to 
proceed  against  such  garnishee  as  hereinafter 
provided."  Code  Civ.  Proc.  122.  Gai-nlshee 
is  required  to  answer  In  writing  under  oath, 
and,  upon  failure  to  do  so  within  the  time 
specified,  default  is  taken.  Upon  answer,  if 
issue  be  joined  by  the  plaintiff,  a  trial  is  had 
as  In  other  cases,  and  Judgment  rendered  ac- 
cordingly. It  will  be  readily  seen  that  this 
procedure  In  garnishment  is  precisely  similar 
in  manner,  substance,  and  effect  to  that  In 
ordinary  civil  actions  or  suits.  It  is  true  that 
the  garnishee  may  discharge  himself  after 
answer,  by  paying  to  the  officer  the  money 
which  he  may  owe  to  the  defendant  In  the 
original  action,  or  by  delivering  up  the  prop- 
erty of  defendant  in  his  hands,  but  so  also 
may  the  defendant  Interpose  no  obstacle  to 
the  recovery  of  plaintiff.  The  disitinguishing 
feature  which  stamps  this  proceeding  as  a 
suit  or  action  Is  that  the  writ  of  garnishment 
operates  as  a  summons,  its  service  bringing 
him  Into  court,  and  subjecting  him  to  Its 
Jurisdiction. 

Gamislunent  proceedings  in  aid  of  attach- 
ments before  justices  are  regulate<l  by  statute, 
and  are  In  many  material  respects  essentially 
different  from  those  under  the  Code.  The  ini- 
tial step  Is  (Gen.  St.  i  2007)  the  leaving  with 
the  garnishee  or  his  agent  by  the  constable  a 
copy  of  the  writ  of  attachment  issued  In  the 
original  smt,  with  a  notice  that  the  debts  ow- 
ing by  him  to  defendant,  and  the  credits,  ef- 
fects, etc.,  in  his  hands  belonging  to  such  de- 
fendant, are  attached.    Section  200il  permits 


the  garnishee  to  pay  to  the  officer  any  money 
owing  by  him  to  defendant,  or  to  deliver  any 
property  of  defendant  in  his  hands,  and  to 
take  his  receipt  therefor.  Section  2009  pro- 
vides that  the  person  "so  garnlsheed"— that  Is, 
by  the  service  upon  him  of  the  writ  and  notice 
specified  In  section  2007,  supra— shall  be  re- 
quired to  appear  for  examination  before  the 
justice  at  a  time  and  place  to  be  mentioned  In 
the  "garnishee  summons."  The  garnishee 
summons  here  referred  to  can  apply  only  to 
the  notice  required  to  be  served  by  section  2007, 
no  other  being  provided  for.  Section  2010  re- 
quires the  constable,  at  the  time  of  the  service 
of  the  writ  of  attachment  and  notice,  to  re- 
quest the  garnishee  to  give  him  a  written  state- 
ment under  oath  of  the  amount  of  his  Indebt- 
edness to  defendant,  and  of  the  things  in  ac- 
tion belonging  to  him  which  are  in  possession 
or  control.  Now,  if  the  garnishee  falls  to  de- 
liver the  property  of  defendant  In  his  hands, 
or  to  pay  to  the  constable  the  money  owing  by 
him  to  defendant,  or  to  appear  for  examination 
as  required,  or  to  give  the  memorandum  or 
statement  requested,  the  justice  cannot  enter 
default  or  render  judgment  against  him,  as 
could  be  done  under  the  Code  of  Civil  Proced- 
ure. The  notices  and  copy  of  writ  served  upon 
blm  have  not  had  the  force  and  effect  of  a 
summons;  the  court  has  not  acquired  Jurisdic- 
tion to  further  proceed  against  him;  and  hence 
in  this  proceeding  the  most  essential  element 
necessary  to  constitute  an  action  or  suit  is 
lacking.  Section  2020  then  provides  that  In 
case  ot  such  failure  of  the  garnishee,  upon 
Judgment  being  rendered  in  favor  of  the  plain- 
tiff in  the  original  action,  the  Justice  shall  is- 
sue a  summons  in  the  name  of  the  pUiutiff, 
and  against  such  garnishee,  requiring  blm  to 
appear  and  show  cause  why  Judgment  should 
not  be  rendered  against  him  for  the  amount  of 
such  Judgment  in  favor  of  plaintiff,  or  so  much 
thereof  as  remains  unsatisfied.  Upon  the  serv- 
ice of  this  summons,  the  Justice  for  the  first 
time  acquires  Jurisdiction  to  proceed  against 
the  garnishee,  and  then  only  does  the  proceed- 
ing partake  of  the  character  of  a  separate  ac- 
tion. If  the  garnishee  appears  in  response  to 
this  summons,  a  trial  Is  had;  If  not,  judgment 
may  be  rendered  against  him  for  the  full 
amount  of  the  Judgment  against  the  defendant 
and  costs  of  suit. 

It  follows  from  this  expression  of  our  views 
that,  to  our  opinion,  a  garnishment  proceeding 
in  a  Justice  court  In  aid  of  an  attachment  suit 
would  constitute  a  separate  civil  action  or  suit 
only  when  begun  under  the  provisions  of  sec- 
tion 2020,  and  that  all  other  such  proceedings, 
under  otlier  sections  of  the  statute  above  cit- 
ed, would  be  only  incident  to  and  part  of  the 
original  suit  in  attachment,  and  would  not 
constitute  a  separate  suit  or  civil  action.  Tlie 
sections  last  above  cited  are  from  an  act  of  the 
general  assembly  of  1879,  in  relation  to  attach- 
ments In  justices'  courts.  At  the  same  se.sslon 
of  the  legislature,  an  act  entitled  "An  act  con- 
cerning garnislmient  in  courts  of  record  and 
before  justices  of  tlie  i)eace  on  judgments  ren- 
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dered,  and  la  relation  to  the  practice  and  pro- 
cefdlDgs  Id  garulsliment,"  became  a  law.  This 
act  haa  been  repealed  bo  far  as  It  relates  to 
courts  of  record,  but  still  remains  In  force  so 
far  as  It  applies  to  justices'  courts.  Laws  1ST9, 
p.  76;  Qen.  St.  p.  517.  Under  it  tbe  method  of 
procedure  differs  In  some  particulars  from  tbat 
prescribed  in  the  other,  but,  so  far  as  the  prin- 
ciple involved  In  this  case  Is  concerned,  It  is 
essentially  the  same.  The  garnishee  In  this 
case,  as  under  the  other  method,  may  dis- 
cbarge himself  by  answering  the  interrogato- 
ries prescribed  by  statute,  and,  if  he  is  indebted 
to  the  defendant  In  the  attachment  suit,  may 
pay  to  the  otllcer  serving  tbe  writ  the  money 
which  he  so  owes.  No  summons  or  scire  facias 
can  issue  by  which  the  garnishee  is  brought 
Into  court,  and  made  subject  to  Its  jurisdiction 
to  tbe  extent  of  becoming  liable  to  have  final 
judgment  rendered  against  him  until  after  he 
has  failed  to  make  answer,  and  a  conditional 
Judgment  has  been  rendered  against  him  in 
consequence  of  such  default,  or,  after  having 
answered,  bis  answer  is  controverted  by  plaln- 
tur.  Until  such  process  Is  issued,  the  proceed- 
ing does  not  become,  and  is  not  entitled  to  be 
called,  a  separate  action.  It  does  not  clearly 
appear  from  the  record  before  us  what  the 
precise  garnishment  proceedings  were,  nor  at 
what  stage  tbe  money  was  paid  by  the  garnish- 
ees In  this  case;  but  as  tbe  Judgment  must 
be  reversed  on  another  ground  of  error  as- 
signed, and  a  new  trial  had,  tbe  trial  court  can 
apply  our  opinion  upon  this  question,  which  is 
material  to  the  issue,  to  the  facts  as  they  may 
be  shown. 

It  Is  objected  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
It  Is  true  tbat  this  question  Is  raised  for  tbe 
first  time  in  this  court,  and  that  objections  so 
made  In  appellate  courts  are  viewed  with  ju- 
dicial disfavor;  but,  by  express  provision  of 
the  Code  (section  55),  this  may  be  raised  at  any 
time.  In  the  very  recent  case  of  Creswell  v. 
Woodside  (decided  by  this  court)  8  Colo.  App. 
514.  4C  Pac.  842,  It  was  held  that,  "where  a 
complaint  Is  substantially  defective  In  its  state- 
ment of  a  cause  of  action,  the  point  may  be 
made  for  the  first  time  In  tbe  appellate  court" 
It  was  an  indispensable  prerequisite  to  plaln- 
tlfTs  right  to  recover  in  this  action  tbat  Judg- 
ment should  be  rendered  in  his  favor,  and 
against  the  defendant  in  tbe  attachment  suit, 
before  tbe  Justice,  and  for  an  amount  equal  at 
least  to  tbe  sum  paid  by  the  garnishees.  Until 
such  judgment  he  bad  no  right  to  demand  or 
receive  any  money  collected  from  tbe  garnish- 
ees. This  being  a  material  and  essential  fact, 
be  should  have  alleged  It,  but  be  failed  to  do 
so.  This  defect  Is  not  cured  by  the  answer. 
Tbe  only  language  in  It  bearing  upon  this 
point  In  tbe  remotest  degree  Is  an  inciden- 
tal reference  to  plaintiff  as  "the  Judgment 
plaintiff  therein."  This  Is  entirely  too  slight 
and  uncertain  to  supply  the  want  of  such  a 
material  allegation.  Even  if  it  were,  however, 
the  record  nowliere  furnishes  the  least  infor- 
mation as  to  what  the  amount  of  such  judj;- 


ment  was,  ao  that,  for  aaght  m  know,  tto 
6am  whlcb  the  defendant  Justice  alleges  that 
be  paid  to  the  plaintiff,  and  which  Is  not  dis- 
puted, may  have  been  tbe  full  amount  of  sach 
judgment,  and  all  to  which  be  was  entitled. 
Counsel  for  appellee  urge  that  tbe  record  does 
not  disclose  any  exception  to  the  judgment  of 
tbe  district  court,  and  hence  it  is  not  proper 
for  this  court  to  review  it.  In  support  of  this, 
they  cite  a  number  of  decl-slons  of  this  and  of 
tbe  supreme  court  All  of  these  are  to  the 
effect  that  there  must  be  such  on  exception. 
In  causes  tried  to  the  court,  to  authorize  th« 
appellate  court  to  review  It  upon  the  facts  or 
upon  tbe  law  as  applied  to  the  facts,  or, 
where  no  such  exception  is  taken,  an  assign- 
ment of  error  that  tbe  judgment  is  contrary 
to  tbe  law,  and  the  evidence  will  not  be  con- 
sidered. None  of  these  authorities  are  perti- 
nent. This  judgment  was  rendered  uiton  a 
motion  for  Judgment  npon  the  pleadings.  It 
is  a  case  wlierein  a  review  is  sought  uixin  the 
law  as  applied  to  the  pleadings.  We  agree 
with  counsel  that  "justices'  courts  are  funda- 
mentally the  poor  man's  court"  and  regret 
that  the  pleadings  are  not  In  such  shape  as  to 
present  all  of  the  facts,  so  tbat  we  might  settle 
without  further  trial  and  expense  the  ques- 
tion at  Issue.  However,  we  have  endeavored 
to  make  our  views  positive  and  clear  upon  all 
points  which  may  arise  in  the  case,  so  far  as 
shown  by  the  record;  so  that,  in  a  rehearing 
upon  proper  pleadings,  there  will  be  no  dlttl- 
culty  In  arriving  at  a  conclusion  when  the 
facts  are  presented.  For  this  error  of  fatal 
defect  In  the  complaint,  the  Judgment  Is  re- 
versed, and  the  cause  remanded.   Ueversed. 


(9  Colo.  A.  400 1 
LEADVILLB  ILLUMINATING  GAS  CO.  ». 

CITY  OF  LEADVILLE.1 

(Court  of  Appeals  of  Colorado.    April  20,  1897.) 

MdhioipalCokporatioxs— Contracts— Appropbi- 

ations — uashamtls— constkuctios 

OF  STAXrTE. 

1.  Laws  1877,  {  2C71  (MUls*  Ann.  St  t  4449). 
providing  that  no  contract  Bhali  be  made  Dor  ex- 
pense Incurred  by  a  city  or  any  of  Its  olHccrs 
"unless  an  apnropriatlou  shall  liave  beva  miitle 
concerning  such  expense,  except  as  herein  other- 
wise expressly  provided,"  does  not  aiiply  to  a 
contract  for  lighting  a  city  for  a  period  of  25 
years,  in  form  of  an  ordinance  passe<l  pursuant 
to  a  speriiil  elcctlnn,  ns  expressly  authorized  by 
section  2(>55,  sulxlivision  U9.  nor  to  e.\pens>-s 
tlierennder,  since  to  bold  that  it  does  apply 
thereto  would  nullify  the  latter  suljJivision. 

2.  Such  stsitute  does  not  apply  to  such  con- 
tract or  expenses  for  the  further  reason  tliat  tliey 
are  brought  within  its  savinu  clause  by  the  pro- 
vision of  snid  subdivision  (it),  authorizing  cities 
to  pay  for  light  furnished  under  such  a  contmet 
such  sum  as  may  be  n^roed  on  by  tlie  parties, 
and  sultdivision  71,  providing  a  method  for  pa,v- 
ing  such  indebtedness  by  the  levy  of  a  special 
tax. 

3.  ConeedinK  that  Laws  1877,  {  2055.  subdivi- 
sion 71.  auUiorizing  a  si>ecinl  tnx  for  puying  in- 
di>iile(lness  cronli^l  by  contract  for  lighting  mu- 
nicipnl  corporatiims,  provides  an  exclusive  remedy, 
mandamus  would  not  lie  to  compel  the  citi'  to 

1  Ilehearing  denied  June  1<I,  1897. 
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lovy  or  collect  a  apecial  tax,  or,  If  collected,  to 
pay  it  over  on  an  nmotint  claimed  to  be  due  un- 
der an  illuminatinjt  contract,  where  such  amount 
has  iieTcr  bo<>n  adjustwl  between  the  parties. 

Error  to  district  court,  Lake  county. 

Action  by  tlie  Lcadville  Illuminating  Gas 
Company  again.st  the  city  of  Leadville.  Prom 
a  Judsment  for  defendant,  plaiutifl!  brings  ei-- 
ror.    lloversed. 

Wolcott  &  Vaile  and  W.  W.  Field,  for  plain- 
tiff in  error.  John  A.  Ewing,  James  (Jlynn, 
and  L.  I'rauk  Brown,  for  defendant  in  error. 

WILBON,  J.  As  alleged  In  the  amended 
complaint  of  plaintiff,  a  contract  wa.s  entered 
into  in  August,  1879,  between  plaintiff  and 
the  defendant  city,  whereby  the  former 
agreed  for  a  period  of  25  years  to  light  the 
streets,  alleys,  and  public  places  of  the  city 
for  a  stipulated  sum  of  money,  the  street 
lamps  and  posts  to  be  furnished  and  main- 
tained by  the  city.  This  contract  was  evi- 
denced by  a  city  ordinance  passed  in  pur- 
Kuance  and  by  authority  of  a  special  city 
election  previously  held,  as  provided  by  the 
laws  of  the  state  then  in  force.  It  is  further 
alleged  tltat,  some  time  after  the  contract 
went  into  effect,  the  city  requested  the  plain- 
tiff to  maintain  and  keep  in  repair  the  street 
lamps  and  posts,  and  contracted  to  reimburse 
it  therefor;  that  the  plaintiff  has  fully  com- 
plied on  its  part  with  the  terms  of  said  con- 
tract, but  that  the  city  lias  failed  for  a  num- 
ber of  years  to  pay  to  plaintiff  the  full  amount 
of  the  indebtedness  accrued  to  It  under  said 
contract  This  action  Is  brought  to  recover 
judgment  for  such  balance  of  indebtedness. 
Five  causes  of  action  are  set  forth  in  the 
amended  complaint,  and  to  each  defendant 
interposed  a  demurrer,  which  was  sustained 
by  the  court;  and,  the  plaintiff  electing  to 
stand  by  its  complaint,  judgment  for  defend- 
ant was  rendered  accordingly.  Plaintiff 
comes  here  by  writ  of  error. 

Several  grounds  are  set  forth  in  defendant's 
demurrer,  but  the  only  one  urged  upon  otir 
con-slderntlon  is  that  the  amended  complaint 
did  nut  .state  facts  sufflclent  to  constitute  a 
cati.se  of  action.  In  fact,  all  of  the  special 
cau.ses  alleged  are  embraced  In  this  general 
one.  No  question  Is  rai-scd  as  to  the  validity 
or  regularity  of  the  siieclal  election  or  of  the 
city  ordinance.  It  is  claimed  in  support  of 
the  denuinTr  that  the  amended  complaint.  In 
order  to  constitute  a  cause  of  action,  sliould 
have  alleged  a  prior  appropriation  by  the 
city  to  meet  the  expen.se  to  be  incurred  by 
and  under  the  contract.  This  contention  is 
U-ised  ui>on  section  2071  of  the  General  Laws 
(if  Colorado  of  1877,  which  was  in  force  at  the 
lime  when  the  contract  was  executed,  and 
which  is  the  name  as  section  4449,  Mills'  Ann. 
St.  This  provided  In  sul>stance  that  no  con- 
tract should  be  made  nor  exjjense  l>e  IncuiTed 
by  a  city  or  any  of  Its  oflicers,  "unless  an 
appropriation  sliall  have  been  previously 
made  concerning  such  expense,  except  as  here- 
in otherwise  expressly  provided."     The  au- 


thority tinder  which  this  contract  was  exe- 
cuted Is  given  in  subdivisions  67-69  and  71  of 
section  'Moo  ot  the  General  Laws  of  1.S77.  We 
do  not  believe  tliat  it  was  the  intent  of  the 
legislature  that  the  provisions  of  section  2671, 
supra,  should  apply  to  contracts  like  the  one 
in  question.  To  so  hold  would  amount  to  a 
nullification  of  subdivisions  69  and  71  of  se<'- 
tion  2655,  which  expressly  grant  to  cities  and 
towns  the  power  to  make  such  contracts. 
The  lighting  of  a  city  Is  a  paramount  neces- 
sity for  the  comfort,  convenience,  and  protee- 
tion  of  its  citizens  In  their  persons  and  prop- 
erty. It  Is  also  a  matter  of  general  knowl- 
edge that  It  requires  a  large  expenditure  of 
money  to  establish  the  requh*ed  plant  and 
facilities  for  furnishing  this  light.  If  a  city 
were  not  allowed  In  such  case  to  contract  for 
light  for  some  reasonable  period  of  time,  and 
the  individual  or  company  furnishing  light 
was  compelled  to  trust  for  his  compensation, 
from  year  to  year,  to  the  varying  moods  of 
city  councils,  it  is  safe  to  say  that  no  one 
would  engage  In  such  a  hazardous  enterprise. 
A  city  then  must  furnish  its  own  light,  which 
is  most  frequently  deemed  Inadvisable,— at 
least  in  smaller  cities  and  towns,— or  remain 
in  darkness.  This  contract  was  for  a  period 
of  25  years,  for  which  length  of  time  the  city 
had  the  express  authority  of  law  to  execute 
it.  Gen.  Laws  1877,  §  2655,  subd.  69.  No  in- 
debtedness was  to  accrue  until  after  the  com- 
pany had  commenced  supplying  gaB,  and 
what  this  would  be  for  any  given  length  of 
time  it  was  impossible  to  determine  in  ad- 
vance. If  a  prior  appropriation  was  essential 
to  the  validity  of  the  contract,  then  it  could 
not  have  been  executed  at  all,  for  the  reason 
that  it  was  impossible  to  compute  the  amount 
which  would  be  due  during  the  25  years,  even 
if  it  had  the  power  to  make  such  an  appro- 
priation for  such  a  length  of  time  or  during 
any  part  of  said  time.  It  Is  unreasonable  to 
presume  that  the  legislature  required  the  per- 
formance of  impossibilities,  or  that,  having 
once  expressly  granted  to  a  city  the  power 
of  making  such  contracts  as  tliat  In  question, 
as  it  did  in  section  2655,  it  then,  in  a  succeed- 
ing section  of  the  same  act,  imposed  such  re- 
strictions as  to  practically  nullify  such  grant 
of  power.  Carlyle  Water,  Light  &  Power  Co. 
v.  City  of  Carlyle,  31  111.  App.  325.  We  are 
clearly  of  the  opinion  that  the  provisions  of 
section  2071  do  not  apply  to  contracts  such 
as  that  in  question  In  this  suit,  nor  to  such 
contemplated  Incurring  of  expense.  In  con- 
struing a  statute,  reference  must  be  had  to 
the  object  to  be  attained  and  the  means  to 
be  employed.  It  will  not  be  presumed  that 
the  legislature  attempted  to  authorize  a  pro- 
ceeding unroa.'«onable  in  Itself,  Neenan  v. 
Smith,  50  Mo.  52;?;  Sedg.  Stat.  Const.  Law.s 
2;55.  "Tlic  action  of  municipal  corporations 
Is  to  be  held  strictly  within  the  limits  pre- 
scribed by  statute.  AVItliln  these  limits  they 
are  to  be  favored  by  the  courts.  Powers  ex- 
pressly granted  or  necessarily  implied  are  not 
to  be  defeated  or  impaired  by  a  stringent  con- 
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structlon.  Kyle  v.  Malin,  8  Ind.  34,  dted  with 
approval  In  City  of  Pueblo  v.  Robinson,  12  Colo. 
.')08,  21  Pac.  899.  Moreover,  the  slity-nlnth 
subdivision  of  section  2655  having  expressly 
granted  to  cities  and  to'mis  the  power  to  en- 
ter into  ccHitracts  such  as  the  one  In  question, 
and  to  pay,  for  the  gas  furnished,  "such  sum 
or  sums  as  may  be  agreed  upon  between  said 
contracting  parties,"  and  the  seventy-first  sub- 
division of  the  sajue  section  having  provided 
for  a  method  of  payment  of  such  indebted- 
ness by  the  levy  and  collection  of  a  special 
tax,  this  character  of  contract  would  seem 
clearly  to  come  within  the  exception  of  sec- 
tion 2671,  "except  as  herein  otherwise  ex- 
pressly provided."  The  case  of  Smith  Canal 
or  Ditch  Co.  V.  City  of  Denver,  20  Colo.  86, 
36  Pac.  844,  turned  upon  the  construction  of 
a  special  provision  of  the  special  charter  of 
the  city  of  Denver,  and  did  not  Involve  an 
express  contract  or  any  contract  authorized 
by  any  provision  of  the  charter.  It  Is  not  ap- 
plicable to  this  case,  especially  as  we  hold 
that  the  contract  in  tills  case  was  within  the 
exception  of  the  statute.  Neither  is  the  case 
of  Town  of  Durango  v.  Pennington,  8  Colo, 
257,  7  Pac.  14.  In  that  case  tlie  ordinance 
awarding  the  contract  was  held  to  be  abso- 
lutely null  and  void,  because  on  its  pa.ssage 
In  the  council  the  yeas  and  nays  were  not 
called  and  recorded.  There  was  no  Judicial 
construction  of  section  2671,  and  the  facts  of 
the  case  did  not  require  it.  Holding,  as  we 
do,  that  no  prior  appropriation  liy  the  city 
was  necessary  or  essential  to  the  validity  of 
the  contract  in  question,  It  necessarily  follows 
that  the  complaint  of  plaintiff  was  not  de- 
fective by  reason  of  a  failure  to  allege  It. 

The  second  and  main  contention  of  defend- 
ant in  error  in  support  of  the  demurrer,  and 
which  Is  urged  by  counsel  with  much  force 
and  ability,  both  in  their  brief  and  in  oral 
argument,  is  that  subdivision  71  of  section 
2655,  supra,  having  provided  a  method  of 
payment  for  Indebtedness  Incurred  under  con- 
tracts, such  as  the  one  In  question,  by  the 
levy  and  collection  of  a  special  tax,  that  meth- 
od of  payment  Is  exclusive;  that  the  plaintiff 
can  look  only  to  the  fund  arisiug  from  the 
collection  of  that  tax  for  its  payment;  and 
that  the  city  Is  liable  only  for  a  failure  to 
levy  or  collect  such  special  tax,  or  to  pay 
it  to  plaintiff  when  collected.  This  is,  in 
substance  and  In  Us  final  result,  a  claim  that 
plaintiff  has  mistaken  its  remedy,  and  can 
only  proceed  by  mandamus  to  compel  the 
city  authorities  to  levy  or  collect  the  special 
tax,  or,  If  collected,  to  pay  it  over  to  plain- 
tiff. As  the  Issues  are  presented  by  the  rec- 
ord In  this  case,  it  Is  not  necessary  for  us 
to  express  an  opinion  as  to  whether  or  not 
the  method  of  payment  by  special  taxation, 
referred  to.  Is  exclusive.  This  question  can- 
not possibly  arise  till  after  judgment.  If  such 
Is  rendered.  In  favor  of  plaintiff. 

The  fact.s,  as  we  gather  them  from  the  com- 
plaint, and  hence  admitted  by  the  demurrer, 
ore  that  the  indebtedness  sued  upon  Is  a  mat- 


t^  of  account  for  gaa  supplied  dtiring  a 
period  of  years,  and  that  the  account  has 
never  been  audited  or  allowed  by  the  city, 
nor  adjusted  between  the  parties.  The  spe- 
cific sum  due  does  not  and  cannot,  from  the 
nature  of  the  transaction,  appear  in  the  con- 
tract. This  depends  upon  the  varying  num- 
ber of  street  lamps  which  may  have  been 
furnished  with  gas  during  a  given  period  of 
time,  upon  the  amount,  character,  and  value 
of  repairs,  and  also  upon  the  partial  pay- 
ments which  may  have  been  made  on  account. 
All  of  these  matters  are  open  to  dispute.  The 
city  may  Insist  that  the  plaintiff  has  not  sup- 
plied the  gas  to  the  number  of  lamps  claimed, 
or  tliat  the  repairs  have  not  been  of  the 
character  and  extent  charged  for,  or  that  the 
city  has  made  payments  for  which  it  has  re- 
ceived no  credit.  If  this  account  had  been 
audited  or  adjusted,  and  this  proceeding  was 
upcu  a  warrant  (as  Is  true  of  the  principal 
caKca  cited  by  counsel  for  defendant),  or  cer- 
tidcjite,  or  any  record  acknowledgment  by  the 
city  of  any  specific  sum  due,  an  entirely  dif- 
ferent question  would  be  presented.  Certain- 
ly, mandamus  would  not  be  the  proper  pro- 
ceeding for  the  adjudication  of  such  contested 
rights,  or  rights  which  may  be  contested,  as 
aj-ise  upon  the  facts  In  this  case.  The  pri- 
ma rj'  object  of  mandamus  Is  "to  compel  the 
performance  of  an  act  which  the  law  spe- 
ciallj-  enjoins  as  a  duty  resulting  from  an  of- 
fice, trust,  or  station."  Code,  {  301.  Its 
proiier  function  is  merely  to  set  in  motion,  to 
comi)ei  action,  and  coerce  the  performance  of 
a  pre-existing  duty.  High,  Extr.  Rem.  7. 
Before  the  writ  can  issue,  "it  must  appear  in 
the  petition  therefor  that  the  act  which  Is  to 
be  enforced  by  the  mandate  is  that  which  It 
is  the  plain  legal  duty  of  the  respondent  to 
perform,  without  dl-scretlon  on  his  part  either 
to  do  or  to  refuse."  Daniels  v.  Miller,  8 
Colo.  Sj-jS,  9  Pac.  18.  Even  If  it  were  con- 
ceded, as  contended  by  defendant's  counsel. 
that  the  sole  method  of  payment  In  this  case 
Is  by  special  taxation,  it  must  first  be  shown 
that  some  specific  sum  is  due  to  plaintiff, 
before  mandamus  would  lie  to  compel  the 
city  to  levy  or  collect  the  tax  with  which  to 
make  payment,  or  to  pay  if  collection  has 
been  made.  This  can  only  be  adjudicated  In 
some  other  proceeding,  and  the  suit  instituted 
by  plaintiff  Is  the  proper  one  to  determine 
this. 

The  question  as  to  how  the  judgment.  If 
one  Is  obtained  by  plaintiff,  shall  be  enfor- 
ced, is  not  before  us.  These  views  expressed 
by  this  court  are  not  in  confilct  with  the 
opinions  of  the  court  in  Smith  Canal  or  Ditch 
Co.  v.  City  of  Denver.  20  Colo.  86,  36  Pac. 
844;  nor  in  Forbes  v.  Board  of  Com'rs  (Colo. 
Sup.)  47  Pac.  388;  nor  In  Hockaday  v.  Board 
of  County  Com'rs,  1  Colo.  App.  362,  29  Pac. 
287,— all  of  which  have  been  cited  by  coim- 
sel  for  defendant.  The  questlMis  presented 
and  decided  In  each  of  those  cases  are  en- 
tirely different  from  those  In  this  case,  as  we 
consider  them.    The  court  erred  in  sustain- 
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ing  tbe  deinuiTer  to  the  amended  complaint 
of  plalntifl,  and  the  Judgment  tibould  be  re- 
versed, and  cause  remanded.    Reversed. 


ARRANO  et  al.  t.  PEOPLE. 

(Supreme  Court  of  Colorado.     June  22,   1897.) 

Ckiminal  Law— Judgment  o.n  Plea  op  "Guilty" 
—Examination  of  Witsessks- Record. 

1.  Mills'  Ann.  St.  I  1463,  relatinR  to  prosecu- 
tions wherein  the  accused  pleads  "Guilty,"  and 
declaring  that  it  shall  be  the  duty  of  the  court, 
in  all  ca-ses  whore  it  possesses  any  discretion  as 
to  the  extent  of  the  punishment,  '"to  examine 
witnesses  as  to  the  aggraration  and  mitigation 
of  tbe  offense,"  is  mandatory. 

2.  Compliance  with  such  prorision  must  appear 
in  the  record  proper. 

Error  to  district  court,  Huerfano  county. 

Antonio  Arrano  and  others  were  convicted 
of  murder  in  the  second  de^ee,  and  bring  er- 
ror.    Reversed. 

.Tames  3.  McFeely,  for  plaintiffs  in  error. 
Ryrou  L.  Carr,  Atty.  Gen.,  Calvin  E.  Reed, 
Asst.  Atty.  Gen.,  and  George  H.  Thome,  Asst 
Atty.  Gen.,  for  defendant  In  erx*. 

GODDARD,  J.  At  the  October  term,  1891, 
of  the  district  court  of  Huerfano  county, 
Antonio  Arrano,  John  Arrano,  Lorenzo  Perrlceo, 
Dominacio  Keado,  and  Barthcdomico  Oberto 
were  indicted  for  the  crime  of  murder.  On 
the  8th  day  ot  October,  they  were  arraigned, 
and  severally  entered  pleas  of  not  gtiilty. 
Afterwards,  and  on  the  16th  day  of  October, 
tbe  defendants.  In  opmi  court,  withdrew 
their  plea  of  not  guilty,  and  tendered  pleas  of 
guilty  of  murder  in  the  second  degree,  which 
pleas  were  accepted  by  the  district  attorney; 
and  the  cotnrt  explained  to  the  defendants  the 
nature  and  extent  of  their  punishment  pro- 
vided by  law  for  the  offense  of  murder  in  the 
second  degree,  and,  the  defendants  still  per- 
sisting In  pleading  guilty  as  aforesaid,  such 
pleas  were  received  and  recorded;  whereup- 
on, as  shown  by  the  record,  the  following  pro- 
ceeding was  had  as  to  each  of  tbe  defend- 
ants: "And  now,  neither  the  said  defendant 
nor  his  counsel  for  him  saying  anything  fur- 
ther why  the  Judgment  of  the  court  should  not 
now  be  pronounced  against  him  on  the  plea 
of  guilty  heretofore  made  in  this  cause,  there- 
fore it  Is  ordered  and  adjudged  by  tbe  court 
that  the  said  defendant,  John  Arrano,  be  tak- 
en from  the  bar  of  this  court  to  the  common 
Jail  of  Huerfano  county,  •  •  •  and  from 
thence,  by  tbe  sheriff  of  said  county,  •  •  • 
to  the  penitentiary  ot  this  state,  •  •  •  and 
he  delivered  to  the  warden  or  keeper  of  said 
penitentiary;  and  tbe  said  warden  or  keeper 
is  hereby  required  and  commanded  to  take  the 
body  of  said  defendant,  •  •  *  and  confine 
him  In  said  penitentiary  in  safe  and  secure 
custody  for  and  during  his  natural  life,  at 
hard  labor."  At  the  February  term  of  1893 
a  motion  to  vacate  tbe  judgments,  and  for  re- 
hearing,   wa«   filed  and  overruled.    At  the 


February  term  of  1895  a  petition  to  vacate 
tbe  judgments  was  heard  and  overruled. 
The  defendants  bring  the  case  here  on  en-or, 
and  ask  for  a  reversal  of  this  Judgment  and 
sentence  upon  several  grounds;  among  theni> 
because  the  court  sentenced  tbe  dcfeudauti^, 
uiion  their  plea  of  guilty,  without  examiuiug 
witnesses  as  to  the  aggravation  and  mitiga- 
tion of  the  offense.  This  specification  of  er- 
ror, we  think,  presents  a  meritorious  objection 
to  the  validity  of  these  sentences.  The  pro- 
ceeding was  had  under  section  14G3,  Mills' 
Ann.  St.,  which  enacts:  "In  all  cases  where 
the  party  indicted  shall  plead  'Guilty,'  such 
plea  shall  not  be  entered  until  the  court  shall 
have  fully  explained  to  the  accused  the  con- 
sequences of  entering  such  plea;  after  which, 
if  the  i>arty  Indicted  Insists  In  pleading  guilty, 
said  plea  shall  be  received  and  recorded;  and 
the  court  proceed  to  render  Judgment.  •  •  • 
In  all  cases  where  the  court  possesses  any 
discretion  as  to  the  extent  of  the  punishment. 
It  shall  be  the  duty  of  the  court  to  examine 
witnesses  as  to  tbe  aggravation  and  mitiga- 
tion of  the  offense."  Tbe  punishment  pro- 
vided by  our  statute  for  the  crime  of  murder 
of  the  second  degree  is  that  the  person  convict- 
ed "shall  suffer  Imprisonment  in  tbe  peniten- 
tiary for  a  term  not  less  tlian  ten  years,  and 
which  may  extend  to  Ufe."  Id.  I  1176.  The 
term  of  Imprisonment  within  these  limits  is 
wholly  within  the  discretion  of  the  court.  It 
was  therefore  clearly  the  duty  of  the  court, 
under  tlie  mandatory  provision  of  section 
1463,  before  imposing  sentence,  to  examine 
witnesses  as  to  the  circumstances  under  which 
tlje  homicide  occurred,  in  order  to  ascertain 
vrtiether  such  clrcumgrtances  tended  to  aggra- 
vate or  mitigate  the  offense.  Tbe  attorney 
general,  in  his  argrument,  does  not  question 
the  correctness  of  this  conclusion,  but  insists 
that,  the  record  being  silent.  It  must  be  pre- 
sumed that  the  statute  was  complied  with; 
in  other  words,  that  the  matter  complained 
of  should  not  appear  in  the  record  proper, 
and  can  be  made  to  appear  only  by  bill  of 
exceptions.  With  this  we  cannot  agree,  but 
think  that  a  compliance  with  this  provision 
of  the  statute  must  appear  In  the  record 
proper.  Mr.  Bishop,  in  discussing  what  the 
record  In  a  criminal  case  shall  contain,  in 
his  work  on  Criminal  Procedure  (volume  1, 
S  1347)  says:  '"The  leading  purpose  of  the 
record,  wherein,  If  it  falls,  it  Is  certainly  In- 
adequate, is  to  set  down  and  Justify  the  pun- 
ishment. Hence  It  must  state  what  will  af- 
firmatively show  the  offense,  the  steps  with- 
out which  the  sentence  cannot  be  good,  and 
the  sentence."  By  the  statute  of  Texas, 
three  things  are  essential  to  support  a  plea  of 
guilty  of  a  felony:  First,  he  should  be  ad- 
monished by  the  court;  second.  It  must  ap 
pear  that  he  is  sane;  third,  it  must  plainly 
appear  that  he  was  uninfluenced  by  fear  or 
by  any  delusive  hope  of  jmrdon.  And,  If 
the  punishment  of  the  offense  was  not  abso- 
lutely fixed  by  law.  It  was  further  provided 
that  a  Jury  should  be  Impaneled  to  hear  evi- 
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ilcnce  aiid  nssoss  the  punishment.  In  Saun- 
ders V.  State.  10  Tex.  App.  330,  the  lonrt, 
speaking  of  these  ccndltiona,  say:  "If  these 
mutters  are  essential,  and  must  concur  to 
render  the  plea  a  valid  one,  then  It  seems  to 
us  that,  as  conditions  precedent,  the  record 
should  show  their  existence."  In  Turner  v. 
State,  17  Tex.  App.  587,  It  is  said:  "But 
the  record  falls  to  show  affirmatively  that  the 
punishment  was  assessed  upon  a  valid  plea 
of  guilty,  and  that  evidence  was  submitted 
to  the  jury  to  enable  them  to  decide  as  to 
the  proper  punishment  to  be  assessed."  And, 
because  these  matters  did  not  appear  af- 
firmatively by  the  record,  the  Judgment  was 
reversed.  The  same  doctrine  Is  announced 
In  Paul  V.  State.  17  Tex.  App.  .583;  Harris  v. 
State,  Id.  550;  M'Cauley  v.  U.  S.,  1  Morris 
(Iowa)  641;  Evers  v.  State.  31  Tex.  Cr.  R. 
318,  20  S.  W.  744.  We  thiulc,  therefore,  that 
the  record  must  affirmatively  show  all  steps 
which  are  e.sseutial  to  sustain  the  sentence; 
and  the  record  bcfoi-e  us  failing  to  show  that 
tlie  court  examined  witnesses  as  required  by 
statute,  but  In  effect  negatively  showing 
that  this  was  not  done,  the  plaintiffs  In  er- 
ror were  sentenced  In  a  m.inner  not  sanctioned 
by  the  law,  and  such  sentence  Is  Invalid. 
We  do  not  regard  the  other  objections  as 
well  taken;  but,  for  tlie  reasons  given,  the 
Judgments  must  be  reversed,  and  tiie  cause 
remanded  for  resentence,  after  an  examina- 
tion of  witnesses  as  provided  by  the  statute. 
Reversed  and  remanded. 


GARTLEY  pt  al.  v.  PEOPI.E.  to  U»o  of 

PIEBLO  COUNTY. 
(Supreme  Court  of  Colorado.    .Tune  1,  18D7.) 

CoUNTV    TnEASii|iKi(— Pi  iii-rr    Monkys— I.iahilitt 
FOK  L<>.ss— B^^•K  Fam.ikk— Pi.kadiso 

—  IN'O'NSISTKVT   Dl-:KR\WKS. 

1.  The  offleini  bond  of  a  county  treasurer  re- 
cited, as  required  by  Mills'  Ann.  St.  $  SS(>.  that 
if  tlie  treiisurer  "shall  faithfully  and  proiu]>lly 
perform  tlie  duties  of  said  office,  and  if  sjiid 
[treasurer]  »  *  •  shall  pay  aecor.liiiK  to  law 
nil  moneys  which  shall  come  into  his  hands  as 
tn>asuier,  *  *  *  and  shall  deliver  over  to  hi.>» 
successor  •  *  •  all  moneys  •  •  *  hc- 
lontriiig  to  his  ofBce,  the  above  oblijration  to  be 
void."  HrH.  in  an  action  on  the  iKind  for  public 
moneys  colle<-tert  by  the  treasurer,  that  the  fact 
that  the  moneys  were  deposited  in  a  solvent 
banking  institution,  which  thereafter  failed, 
causing  a  loss  of  them,  was  no  defense. 

2.  It  is  error  to  render  judgment  for  plaintiff 
on  the  pleadings  where  the  answer  contains  a 
specific  denial  of  allegations  of  the  complaint, 
tliough   inconsistent  with   other  defenses. 

Goddard,  J.,  dissenting. 

Appeal  from  district  couit,  Pueblo  county. 

Action  by  the  people  of  the  state  of  Colo- 
rado, for  the  use  and  benefit  of  Pueblo  coun- 
ty, against  Williaiu  1'.  (Jartley  and  others. 
From  a  Judgment  in  favor  of  plaintiff,  certain 
defendants  appcjti.     Reversed. 

This  is  an  action  brouglit  for  the  nse  of 
Pueblo  county  against  Wilson  P.  Gartley,  as 
prlucipal,  and  J.  B.  Orman,  William  Crook, 


W.  H.  Anderson,  and  A.  M.  Pryor,  and 
others,  as  sureties  iqion  bis  ofilclal  bond,  as 
county  treasurer  of  Pueblo  county.  The 
complaint,  luter  alia,  avers  his  election  to 
said  office;  the  due  execution  and  delivery 
of  a  bond  In  tlie  prescribed  form,  w^lth  the 
statutory  condition;  charges  that  he  received, 
in  his  official  capacity,  the  sum  of  $10,218.34, 
which  he  failed  to  turn  over  to  his  successor 
In  office,  and  which  he  converted  and  ap- 
propriated to  his  own  use.  Joint  and  sep- 
arate answers  were  filed  by  defendants,  con- 
taining, inter  alia,  a  specific  denial  of  the  re- 
ceipt by  Gartley  of  the  sum  aUeged,  averring 
that  he  never  received  as  such  treasurer  any 
moneys  in  excess  of  .^2,500;  that  he  paid  over 
and  truly  accounted  to  his  successor  in  of- 
fice for  all  monej's  which  ever  came  into  his 
hands  as  such  treasurer;  and  as  a  separate 
and  special  answer  and  defense  averred  that 
the  moneys  sued  for  were  deposited  by  Gart- 
ley, as  comity  treasurer,  in  a  reputedly  safe 
and  solvent  bank,  which  bank  had  subse- 
quently failed  while  the  moneys  remained  on 
deposit  tliereln:  and,  as  a  consequence,  said 
CJartley,  without  any  fault  or  negligence  on 
his  part,  was  unable  to  turn  over  to  his  suc- 
cessor the  fund  in  controversy.  Motion  for 
Judgment  on  the  pleadings  was  sustained, 
and  Judgment  rendered  for  the  sum  of  $10.- 
218..S4  and  interest.  From  this  Judgment 
the  defendants  named  j)rosecute  this  appeal. 

Waldron  Devlne,  for  api>ellants.  C.  J. 
Hughes,  Jr..  A.  B.  Seaman,  and  T.  J.  O'- 
Douuell,  amid  cuiiiP.  E.  C.  Glenn,  G.  W. 
Collins.  W.  li.  Hartman,  and  D.  F.  illtchell, 
Co.  Atty.,  for  appellees. 

HAYT,  C.  J.  (after  stating  the  facts). 
Tlds  is  an  action  against  the  county  treasurer 
of  I'ueblo  county  and  the  stu-eties  upon  his 
(.flicial  bond  for  failure  to  pay  over  certain 
pidillc  moneys  collected  by  such  treasrurer. 
The  answer  sets  up  several  inconsistent  de- 
fenses, the  most  Important  of  ■which  is  the 
claim  that  the  money  was  deposited  by  the 
treasurer  in  his  official  capacity  In  a  repu- 
table and  solvent  banking  Institution,  which 
subsequently  failed,  so  that  the  money  was 
entirely  lost,  and,  as  It  is  alleged,  without 
any  fault  or  negligence  on  the  part  of  th'e 
treasurer.  The  district  court  overruled  this 
defense,  and  this  raises  the  principal  question 
In  the  cause.  The  authorities  in  support  of 
the  liability  of  the  treasurer  and  the  sureties 
upon  his  official  bond  in  these  circum.stances 
are  .so  uumeroxis  as  to  practically  preclude 
the  citation  of  any  ciises  within  the  limits  of 
this  oi)lidon,  except  those  most  easy  of  ac- 
cess: U.  S.  V.  l>re.ac(>tt.  3  How.  578;  U. 
S.  V.  Morgan.  It  How.  1.T4:  TT.  S.  v.  Dashiel, 
4  Wall.  182;  U.  S.  v.  Keehler,  9  Wall.  83; 
Boyden  v.  U.  S.,  13  Wall.  17;  Bovans  v.  U.  S., 
Id.  m;  V.  S.  v.  Thomas,  15  Wall.  33~: 
Muzzy  V.  Siiattuck,  1  Denio.  233;  Conunls- 
sioners  v.  I<iueberger,  3  Mont.  231;  Stale  v. 
Moore,  74  Mo.  413;  Tlllinghast  v.  MerrlU  (N. 
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Y.  App.)  45  N.  E.  375,  The  case  first  cited— U. 
S.  V.  Prescott— is  admittedly  tlie  leudiug  cast 
upon  the  subject.  It  was  an  action  against 
a  receiver  of  public  moneys,  who  had  given 
bond  conditioned  to  lieep  safely  the  moneys 
collected  by  htm,  and  it  was  held  that  the 
fact  that  the  money  was  feloniously  stolen 
without  any  fault  on  his  part  constituted  no 
defense.  The  conclusion  reached  in  tliat  case 
ia  aflirmed  in  many  later  cases,  and  in  no  case 
has  It  been  moditied  or  changed  except  by  act 
of  congress.  It  Is  true  that  in  the  subsequent 
case  of  U.  S.  v.  Thomas,  supra,  it  was  held 
that  a  receiver  of  public  moneys  was  excused 
If  prevented  from  rendering  the  money  by  the 
act  of  God  or  the  public  enemy,  without  any 
fault  or  neglect  on  his  part.  The  opinion  of 
the  court  in  the  Thomas  Case  was  rendered  by 
Mr.  Justice  Bradley.  As  this  case  has  some- 
times been  referred  to  as  changing  the  rule 
announced  in  XJ.  S.  v.  Prescott,  supra,  it  may 
be  well  to  note  the  particular  modification  of 
the  former  opinion,  which  is.  In  fact,  made  in 
that  case.  This  modilication  sufficiently  ap- 
pears from  the  opinion,  wherein  it  is  said  of 
the  Prescott  Case:  "After  recitlnp  thf  condi- 
tion of  the  bond,  the  court  adds,  with  a  great- 
er degree  of  generality,  we  thlnlc,  than  the  case 
before  it  required:  'The  obligation  to  keep 
safely  the  public  money  is  absolute,  without 
any  condition,  express  or  implied;  and  noth- 
ing but  the  payment  of  it,  when  required,  can 
discharge  ti^e  bond.'  This  broad  language 
would  seem  to  indicate  an  opinion  that  the 
bond  made  the  receiver  and  his  sureties  liable 
at  all  events,  as  now  contended  for  by  the 
govemient.  But  that  case  was  one  in  whicii 
the  defense  set  up  was  that  the  money  was 
stolen,  and  a  much  more  limited  responsibility 
than  that  Indicted  by  the  above  language 
would  have  sufficed  to  render  that  defense 
nugatory."  We  think  this  language  shows 
that  tbe  court  did  not  Intend  to  Intimate  that 
an  Incorrect  result  was  reached  in  the  Prescott 
Case.  The  real  point  decided  in  the  latter 
case  was  that  the  forcible  seizure  by  tlie  Con- 
federate authorities,  during  the  Civil  War,  of 
public  moneys  in  the  hands  of  loyal  govern- 
ment agents,  free  from  fault  or  negligence, 
was  a  sufUcient  discbarge  from  their  obliga- 
tions in  reference  to  such  moneys.  The  ma- 
jority of  the  court  was  of  the  opinion  that 
tbe  facts  presented  made  out  a  complete  de- 
fense, and  Jadgment  was  given  accordingly. 
While  Justices  Swayne,  Miller,  and  Strong  dis- 
sented from  this  conclusion,  yet  it  should  not 
be  overlooked  that  this  dissent  was  from  the 
conclusion  of  the  majority  that  the  defense 
was  good.  Of  the  dissenting  Justices,  Miller 
alone  filed  an  opinion,  in  which  he  expressly 
disclaims  speaking  for  any  of  his  associates. 
Statements  made  In  this  dissenting  opinion 
are  relied  upon  for  the  purpose  of  enforcing 
the  argument  in  favor  of  the  discharge  of  the 
defendants  in  this  case;  but  the  dissent  of  tbe 
learned  Justice  was  from  a  decision  declaring 
against  the  liability  of  the  officer,  and  not  from 
a  decision  upholding  such  liability.  In  other 
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tvords,  Justice  Miller  was  of  the  opinion  that, 
as  tbe  law  then  stood,  the  defense  was  not 
good.  The  following  from  the  opinion  of  the 
court  In  the  case  of  V.  8.  v.  Prescott,  supra, 
has  certainly  never  been  modified  by  any  sub- 
sequent decision  of  that  court,  and  <s  as  ap- 
plicable to  present  conditions  as  It  was  ap- 
propriate at  the  time  It  was  penned:  "Public 
policy  requh-es  that  every  depositary  of  the 
public  money  should  be  held  to  a  strict  ac- 
countability. Not  only  that  he  should  ex- 
ercise the  highest  degree  of  vigilance,  but  that 
'he  should  keep  safely'  the  moneys  which 
ccme  to  his  hands.  Any  relaxation  ot  this 
condition  would  open  a  door  to  frauds,  which 
might  be  practiced  with  impunity.  A  de- 
positaiy  would  liave  nothing  more  to  do  than 
to  lay  his  plans  and  arrange  his  proofs  so  as 
to  establish  his  loss  without  laches  on  his  part. 
Let  such  a  principle  lie  applied  to  our  post- 
masters, collectors  of  the  customs,  receivers  of 
public  moneys,  and  others  who  receive  more 
or  less  of  the  public  funds,  and  what  losses 
might  not  be  anticipated  by  tiie  public?  No 
such  principle  has  been  recognized  or  admitted 
as  a  legal  defense.  And  it  is  believed  the 
instances  are  few,  if,  indeed,  any  can  be 
found,  wliere  any  relief  has  been  given  In  such 
cases  by  the  Interposition  of  congress."  The 
decision  In  the  Prescott  Case  is  put  expressly 
upon  public  policy,  and  upon  the  conditions  of 
tlie  bond.  The  cases  in  which  a  contrary  re- 
sult has  been  reached  are  few  in  number, 
and  serve  to  call  attention  to  the  general 
rule,  and  the  onanimlty  with  which  it  has 
been  indorsed,  rather  than  to  weaken  tbe 
force  and  effect  of  the  solid  foundation  upon 
which  tbe  rule  rests.  The  leading  case  upon 
the  opposite  side  of  the  controversy  is 
that  of  Inhabitants  of  Cumberland  Co.  ▼. 
Pennell,  09  Me.  357.  The  force  of  this  de- 
cision is  somewhat  weakened  by  the  fact  that 
out  of  a  court  of  seven  members  the  chief 
justice  and  two  associate  Justices  dissented. 
The  majority  of  the  court,  in  a  strongly  rea- 
soned opinion,  held,  however,  that  robbery 
constituted  a  valid  defense  to  an  action  upon 
the  ofiidal  bond  of  a  county  treasurer  for 
public  moneys  received  by  him.  Referring 
to  the  Maine  case,  the  supreme  court  of  Ne- 
vada, in  State  v.  Nevln,  19  Nev.  162,  7  Pac. 
650,  says:  "We  say  the  Maine  case  stands 
alone  in  its  opposition  to  what  it  Is  pleased 
to  term  the  new-bom  policy  of  tl«€  law.  In 
that  case  some  reliance  seems  to  have  been 
placed  upon  the  case  of  Supervisors  v.  Dorr, 
25  Wend.  440,  but  the  principles  of  that  case 
were  repudiated  in  Muzzy  v.  Shattuck,  supra, 
and  hence  we  are  authorized  to  say  that  the 
case  in  Maine  Is  unsustalued  by  any  other 
recognized  authority  in  any  of  the  courts  of 
the  United  States,  federal  or  state."  In  the 
case  of  York  Co.  v.  Watson,  15  S.  C.  1,  It 
was,  however,  held  upon  the  statutes  of 
South  Carolina  that  no  lilgher  obligation 
should  be  exacted  of  a  county  treasurer  than 
that  imposed  by  the  common  law,  and  in  an 
action  on  his  official  bond  the  fact  that  tbe 
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monep  was  deposited  In  8  sayings  bank 
which  was  In  good  standing  at  the  time  the 
moneys  were  placed  there,  but  which  after- 
wards failed,  occasioning  a  loss  of  the  fund, 
was  held  a  sufficient  defense  upon  the  bond. 
This  is  the  only  case  to  which  we  have  been 
cited,  or  which  we  have  been  able  to  find.  In 
which  such  a  defense  has  been  upheld; 
while  In  the  very  recent  cases  of  Falrchlld 
T.  Hedges  (Wash.)  44  Pac.  125,  and  Tilllng- 
hast  v.  Merrill  (N.  Y.  App.)  45  N.  E.  375,  and 
Bush  v.  Johnson  Co.  (Neb.)  66  N.  W.  1023,  a 
contrary  conclusion  has  been  reached.  In 
these  oases  It  Is  held  that  a  county  treasurer 
Is  liable  for  money  deposited  by  him  In  a  banic 
which  afterwards  became  insolvent,  though 
free  from  negligence  himself,  and  though  the 
county  has  failed  to  provide  a  safe  place  of 
deposit  for  the  public  funds.  See,  also,  Wil- 
son V.  Wichita  Co.,  67  Tex.  647,  4  S.  W.  67. 

The  case  of  State  v.  Houston,  78  Ala.  570, 
is  also  cited  in  support  of  the  minority  rule. 
We  do  not  think,  however,  that  this  case  can 
afford  any  aid  to  plaintiffs  In  error,  for  the 
reason  that  the  court  bases  Its  decision 
almost  entirely  upon  the  official  bond  of  the 
ofHcer;  while  in  the  case  at  bar  the  weight 
of  the  argument  Is  directed  to  show  that  the 
ofllcial  bond  can  in  no  way  enlarge  the  lia- 
bility of  the  officer.  It  being  given  solely,  as 
It  Is  claimed,  for  the  purpose  of  Indemnify- 
ing the  county  in  ease  the  officer  does  not  con- 
form his  conduct  to  the  reciuirements  of  the 
statutes.  The  condition  of  the  bond  under 
consideration  by  the  Alabama  court,  as  fixed 
by  the  statute,  was  "that  the  collector  will, 
with  fidelity,  skill,  and  diligence,  perform  the 
duties  of  the  office,  and  keep  inviolable  the 
trust  reposed  in  him."  Although  the  court 
held  that  a  bond  conditioned  as  provided  by 
the  statute  did  not  impose  absolute  and  un- 
conditional liability,  it  also  decided  that  the 
statute  and  considerations  of  public  policy 
enlarged  the  degree  of  responsibility  beyond 
that  of  a  mere  bailee  for  hire,  and  that,  hav- 
ing exercised  the  highest  care,  vigilance,  and 
diligence  to  prevent  loss,  the  collector,  if 
robbed  of  money  belonging  to  the  state,  by 
an  overpowering  force,  should  be  discharged. 
Here,  again,  the  bond  was  construed  as  en- 
larging the  liability,  and,  while  holding  the 
defense  Interposed  good  In  law,  the  court  con- 
fines the  defense  to  a  case  where  the  specific 
funds  of  the  state  have  been  forcibly  taken, 
and  adds  that  if  it  should  appear  that  the 
funds  received  by  the  collector  have  been 
used  or  changed  for  any  unauthorized  pur- 
pose, he  will  become  thereby  a  debtor,  and 
he  and  his  sureties  would  be  bound  to  abso- 
lute payment,  as  for  a  debt.  To  constitute  a 
defense,  the  couit  holds  that  the  robbery 
must  be  of  money,  the  property  of  the  state; 
and  that,  where  an  amount  has  been  substi- 
tuted for  the  amount  misused,  the  defense 
would  not  be  good,  and  the  court  expressly 
limits  its  decision  "to  the  case  of  irresistible 
force."  The  case,  as  we  have  seen,  is  a 
direct  authority  In  favor  of  the  doctrine  that 


liability  may  be  enlarged  by  the  conditions 
of  the  bond.  It  Is  a  mistake  to  class  the 
New  Tork  cases  in  support  of  the  minority 
doctrine.  It  is  true  that  in  the  case  of  Su- 
pervisors T.  Dorr,  25  Wend.  438,  the  supreme 
court  of  New  York  held  that  a  public  officer 
intrusted  with  public  funds  is  not  responsi- 
ble for  money  stolen  from  his  office,  in  the 
absence  of  negligence  or  other  default  on  his 
part.  This  case  was  taken  to  the  court  for 
the  correction  of  wrors.  See  7  Hill,  HJi. 
Upon  the  question  being  put  upon  error, 
"Shall  this  Judgment  be  reversed?"  12  mem- 
bers of  the  court  of  errors  voted  for  affirm- 
ance, and  12  for  reversal.  The  Judges  being 
equally  divided  in  opinion,  the  Judgment  of 
the  supreme  court  was  allowed  to  stand,  but 
the  effect  of  this  equal  division  did  not  settle 
the  question  of  law,  and  consequently  the 
case  has  no  force  as  a  precedent  Bridge  v. 
Johnson,  6  Wend.  342.  Indeed,  when  the 
question  of  law  again  came  up  in  that  state 
for  determination.  It  was  settled  the  other 
way.  See  Muzzy  v.  Shattuck,  1  Denlo,  233. 
Of  this  latter  decision,  Mr.  Hill,  in  his  note  to 
the  report  of  the  case  in  7  Hill,  says:  "That 
decision,  which  appears  to  be  utterly  irrecon- 
cilable with  the  one  reported  In  the  text, 
was  subsequently  reviewed  by  the  court  for 
the  correction  of  errors,  and  In  December, 
1846,  was  unanimously  affirmed."  And,  as 
we  have  said,  in  the  recent  case  of  Tilllnghast 
v.  Merrill,  supra,  the  New  York  court  of  ap- 
peals takes  a  position  squarely  against  tbe 
contention  of  appellants  In  the  case  at  bar. 
We  do  not  regard  the  case  of  State  v.  Lanier, 
31  La.  Ann.  423,  as  in  point,  for  the  reason 
that  the  evidence  in  that  case  showed  that 
the  robbery  pleaded  as  a  defense  could  have 
been  avoided  by  the  exercise  of  ordinary  care 
and  diligence  on  the  part  of  Lanier,  the  tax 
collector;  hence  the  defense  was  not  made 
out,  and  the  court  was,  consequently,  not 
called  upon  to  decide,  and,  in  fact,  did  not 
decide,  the  abstract  question  of  law  as  to  the 
validity  of  the  defense  of  robbery,  where  the 
officer  has  exercised  due  care  and  diligence. 
Hence  we  find  nothing  in  the  opinion  to  in- 
dicate what  the  conclusion  of  the  court  would 
have  been  upon  the  general  proposition.  In 
the  case  of  Walker  v.  Association,  18  Adol.  & 
E.  (N.  S.)  276,  the  treasurer  against  whom 
the  suit  was  brought  was  sued  for  private 
funds.  Similar  principles  do  not  prevail  In 
such  cases,  as  It  is  admitted  that  a  higher  de- 
gree of  responsibility  Is  exacted  of  a  public 
officer  Intrusted  with  public  funds  than  of  * 
mere  private  bailee.  See  State  v.  Walsen,  17 
Colo.  170,  28  Pac.  1119,  and  cases  cited. 

The  authorities  favoring  the  stricter  rule  of 
liability  largely  outnumber  those  favoring  the 
contrary  rule,  and  the  courts  maintaining  the 
former  doctrine  are  certainly  of  equal  stand- 
ing and  learning  as  those  upholding  the  "new- 
born doctrine."  We  therefore  conclude,  upon 
authority  as  well  as  reason,  tliat  the  well- 
established  rule  upon  the  subject  Is  that  pub- 
lic officers  Intrusted  with  public  funds,  and 
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required  to  glre  bonds  for  the  faltbfnl  per- 
formance of  their  public  duties,  are  not  mere 
bailees  of  the  money,  bound  only  to  exercise 
ordinary  care,  since  their  liability  la  influ- 
enced by  the  policy  of  the  law,  which  re- 
quires greater  strictness,  and  also  by  tbe  con- 
ditions of  their  ofllcial  bonds.  In  accordance 
with  the  great  weight  of  authority  this  court 
held  in  Goss  ▼.  Board  of  Com'ra,  4  Colo.  468. 
that  "the  bond  of  the  county  treasurer  is  the 
measure  of  his  duties  as  treasurer,  and  is 
the  contract  coTering  his  duties,  and  all  those 
in  his  employ,  performing  the  duties  of  the 
office."  In  the  case  of  State  v.  Walsen,  17 
Colo.  170,  28  Pac.  1119,  It  was  contended 
that  the  state  treasurer  Is  a  bailee  or  trustee 
of  the  public  funds,  and,  as  such,  subject  only 
to  the  common-law  liabilities  of  trustees.  But 
the  court  refused  to  take  this  view  of  the 
law,  and  pointed  out  a  dltCereoce  in  several 
particulars  wbereln  the  obligation  of  the 
treasurer  differs  from  that  of  an  ordinary 
trustee  or  bailee.  In  the  Walsen  Case  it 
was  held  that  the  state  treasurer,  under  our 
constitution,  was  absolutely  liable  for  all  the 
public  moneys  received  by  him. 

Appellants  rely  very  strongly  upon  two  cas- 
es In  19  Colo.,— McClure  v.  Board  of  Com'ra, 
19  Colo.  122,  34  Pac.  763,  and  Wilson  v.  Peo- 
ple, 19  CMo.  190.  34  Pac.  944.  In  the  McClure 
Case  the  attempt  was  made  to  trace  public 
moneys  collected  by  the  treasurer  into  the  pur- 
chase of  certain  property  for  the  purpose  of 
having  a  trust  declared  and  enforced  against 
such  property.  In  determining  this  question, 
it  became  necessary  to  Investigate  the  rela- 
tloDshlp  that  a  county  treasurer  holds  to  the 
money  which  comes  into  his  hands  b.v  virtue 
of  bis  office,  and  the  court  said:  "We  think 
that  under  the  provisions  of  our  statute  relat- 
ing to  a  county  treasurer  the  money  collected 
and  received  by  him  belongs  to  the  county, 
and  that  he  holds  a  fiduciary  relationship 
thereto  that  constitutes  him  a  bailee  with  ex- 
press and  extraordinary  liability,"  As  this 
declaration  is  immediately  followed  by  tlie 
statutory  requirements  of  his  bond,  it  would 
appear  that  the  enlarged  liability  imposed  was 
based  to  some  extent,  at  least,  upon  the  condi- 
tions of  his  bond.  The  opinion  Is  a  direct  au- 
thority for  the  doctrine  that  the  relationship 
of  the  treasurer  to  the  public  money  collected 
by  him  in  his  official  capacity  is  not  that  of  a 
bailee  at  the  common  law.  The  question  pre- 
sented in  the  case  of  Wilson  v.  People,  supra, 
was  as  to  the  liability  of  the  clerk  of  the  dis- 
trict court  for  moneys  of  private  litigants, 
which  liad  been  deposited  with  him  to  abide 
the  result  of  the  suit.  No  question  was  then 
before  the  coort  with  reference  to  the  liability 
of  a  public  officer  for  public  moneys  received 
by  him.  The  case  does  not  refer  to  the  case 
of  Goss  V.  Board  of  Com'rs,  4  Colo.  468,  and  it 
certainly  was  not  the  Intention  of  the  court, 
as  then  constituted,  to  overrule  the  former  de- 
cision. The  conclusion  reached  in  the  Wilson 
Case  was,  without  doubt,  correct,  but  in  the 
argument  certain  expressions  were  used  with 


reference  to  the  boads  of  public  offlcera.  wblcb 
should  have  been  conflned  strictly  to  the  facts 
of  the  case  then  under  consideration.  The 
bond  which  is  the  basis  of  this  suit  is  in  the 
language  of  the  statute.  The  conditions  are 
the  same  as  those  under  consideration  In  the 
Goss  Case,  supra,  viz.:  "That  if  the  said  Wil- 
son P.  Gartley  and  his  deputies  and  all  persons 
employed  in  his  office  shall  faithfully  and 
promptly  perform  the  duties  of  said  office,  and 
if  said  Wilson  P.  Gartley  and  his  deputies 
shall  pay,  according  to  law,  all  moneys  which 
shall  come  into  his  hands  as  treasurer,  •  *  * 
and  shall  deliver  over  to  his  successor  •  •  • 
all  moneys  *  *  *  belonging  to  his  office, 
the  above  obligation  to  be  void."  Mills'  Ann. 
St.  ;  886.  The  bond  Is  not  essentially  differ- 
ent from  that  passed  upon  by  the  supreme 
court  of  the  United  States  in  the  case  of  U 
S.  V.  Prescott,  3  How.  578.  The  statute  fixing 
the  form  of  the  bond  was  enacted  In  territorial 
times,  when  the  decisions  of  the  supreme 
court  of  the  United  States  upon  statutory  con- 
struction were  controlling  in  this  jurisdiction, 
and  by  a  familiar  rule,  in  adopting  the  statute, 
we  did  so  with  the  construction  theretofore 
placed  upon  it.  It  is  urged  that  the  force  of 
the  decision  in  the  Prescott  Case  was  practi- 
cally destroyed  by  a  subsequent  act  of  con- 
gress, and  that  we  should,  therefore,  favor  a 
less  strict  rule  of  accountability;  in  other 
words,  we  are  asked  to  construe  something  in- 
to the  statute  which  is  not  there.  As  In  tha' 
case  an  act  of  congress  was  found  necessary 
to  give  relief,  so  here  relief  must  come  from 
the  legislature  and  not  from  the  courts.  Th« 
strictness  of  our  law  with  reference  to  the  lia- 
bility of  public  officers  tor  public  funds  Is  ap- 
parent from  the  constitution  and  statutes  of 
this  state.  By  section  12  of  article  10  of  our 
constitution,  it  is  provided  that  "the  general 
assembly  may  provide  by  law  further  regula- 
tions for  the  safe-keeping  and  management  of 
the  public  funds  in  the  hands  of  the  treasurer, 
but,  notwithstanding  any  such  regulation,  the 
treasurer  and  his  sureties  shall  in  all  cases  be 
held  responsible  therefor."  It  is  true  the  last 
clause  of  the  sentence  makes  absolute  the  lia- 
bility of  the  state  treasurer  for  all  public  funds 
received  by  him  by  virtue  of  his  office,  but, 
taking  the  whole  sentence  together,  we  are 
of  the  opinion  that  it  was  not  Intended  to  cre- 
ate a  new  liability,  but  to  avoid  the  possibil- 
ity of  regulation  on  the  part  of  the  general  as- 
sembly from  being  construed  as  creating  an 
exception  to  the  general  rule  of  absolute  lia- 
bility. 

In  addition  to  the  Indication  of  the  policy  of 
the  law  to  be  gathered  from  the  condition  of 
the  bond  of  a  county  treasurer,  wlilch  we  have 
sufficiently  considered,  attention  is  called  to 
the  following;  "Each  county  is  responsible 
to  the  state  for  the  full  amount  of  tax  levied 
tbr  state  purposes,  excepting  such  amounts  as 
are  certified  to  be  unavailable,  double  or  erro- 
neous assessments,  as  provided  in  this  act." 
Mills'  Ann.  St.  {  3778.  Aside  from  the  In- 
stances therein  specially  excepted,  this  makea 
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the  llaWIIty  of  tlip  wnnfy  to  the  ntate  absolute, 
so  that  In  this  case,  shoiikl  the  treasurer's 
special  defense  be  helil  gCKxl,  the  county,  -would 
not,  for  that  reason,  be  discharged  from  Its 
obligation  to  pay  over  the  amount  of  tax  col- 
lected for  state  purposes,  although  it  would 
have  no  recourse  upon  the  county  treasuror 
for  reimbursement, — a  construclKm  that  we 
think  should  not  be  Indulged.  Our  conclusion 
is  that,  in  an  action  on  the  official  bond  of  a 
county  treasurer  for  public  i.oneya  collected 
by  him,  the  fact  that  tlie  moneys  were  dejioslt- 
ed  in  a  solvent  bnnlving  institution,  wliich 
thorcafttr  fails,  causing  tiio  loss  of  tlie  funds, 
constitutes  no  defense.  W'liollier  a  county 
treasurer  would  be  excused  from  rendering 
tiie  money  if  prevented  from  doing  so  by  tlie 
act  of  (Jod  or  the  public  enemy,  witliout  any 
fault  or  negligence  on  the  part  of  the  treas- 
urer, is  not  presented  In  tliis  case,  and  tliere- 
fore  not  decided.  Notwithstanding  our  con- 
clusion Is  against  the  appellants  upon  what 
we  have  considcre<l  tiie  main  controversy  In 
tlie  case  as  now  presented,  tlie  judgment  of  the 
district  court  must  be  reversed  for  error  In  sus- 
taining plaintiff's  motion  for  judgment  upon 
llie  piciidings  in  view  of  the  siwltlc  denials 
*-oiitained  in  other  defenses  of  the  answer. 
I'cdl'le  V.  I>athrop.  3  Colo.  42S);  Tike  t.  Sut- 
rr.u.  21  Colo.  fU,  39  Pac.  1(».H4.  For  this  error 
'lie  Judgment  of  the  district  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
liroccpdiiigs  In  accordance  with  this  opinion. 
Reversed  and  remanded. 

(vODDAKD,  J.  (dissenting).  I  cannot  eon- 
cur  with  my  associates  in  the  conclusion  that 
the  admitted  facts  .set  out  In  the  separate 
and  special  answer  do  not  absolve  the  de- 
fendants from  liability  for  the  loss  of  the 
money  In  controvci-sy.  Tlie  Importance  of 
the  question  involved  justifies  a  brief  state- 
ment of  my  reasons  for  dissent.  This  ques- 
tion, concisely  stated,  Is  whetlier,  under  our 
statute-s  a  county  treasiirer  and  his  sureties 
are  liaKc  for  public  funds  deposited  by  the 
treasurer  in  a  reputable  and  apparently  sol- 
vent bank,  which  are  lost  by  an  une.xpected 
and  sudden  failure  of  such  bank,  when  such 
deposit  was  made  by  him  In  good  faith,  and 
after  due  inquiry  touching  the  solvency  of 
tl>e  bank;  and  where  he  was  guilty  of  no 
n»'gl!gcnc<'  or  fault  in  allowing  it  to  renwin 
tliere,  coupled  witli  tiie  fact  tliat  neither  the 
state  nor  county  autlioritics  pn(vi(I(><I  sucii 
trcnsiiiHT  with  any  safe  place  or  mcms  for 
the  custody  of  such  fuu<is.  Upon  tlio  (iu(>s- 
tion  of  file  lialiillty  of  a  county  treasurer  and 
tlie  sureties  on  his  olliciiil  bond  for  tlio  loss 
of  public  money  coming  Into  his  liaiiMs,  the 
courts  of  tliis  country  entertain  difTcrent  and 
iircconcilable  views.  Some  iiold— and  among 
them  t!ii)s<'  cited  by  tiie  Cliief  .lusticc— that 
tlie  liability  is  absolute,  and  that  it  consti- 
tutes no  defen.so  to  an  action  for  its  recov- 
ery that  the  money  was  taken  by  Irresistible 
force,  or  the  loss  occurred  through  unavoid- 
able accident;   basing  their  cuuclu.'iou  either 


upon  the  ground  that  the  officer  holds  the 
relation  of  debtor  to  the  coimty  for  the  mon- 
ey received  by  him,  or  upon  the  theory  that 
an  absolute  obligation  to  pay  the  money  when 
called  upon  is  imposed,  when  the  statute,  or 
the  condiUon  of  the  bond,  provides  for  such 
payment  without  modllleatlon  or  condition. 
This  doctrine  was  first  announced  In  U.  S. 
v.  I'rescott,  3  How.  578,  decided  in  184."..  and 
was  ba.sed  largely  on  considerations  of  pub- 
lic ix)iicy  and  the  particular  provisions  of 
the  federal  statute,  and  was  accepted  as  the 
correct  rule  as  to  the  liability  of  receivers 
of  puiilic  money  In  subsequent  cases  In  that 
court  until  very  much  modified.  If  not  In 
eire<-t  overruled,  by  the  decision  In  U.  S.  v. 
Tliomas.  l.-»  Wall.  ;«7.  WhUe  It  Is  true  that 
the  court  did  not.  In  the  latter  decision,  ex- 
pressly overrule  the  doctrine  of  absolute  li- 
ability announced  In  the  former  cases,  such. 
I  tliink,  was  the  logical  result  of  Its  reason- 
ing and  conclusion.  Tills  was  the  view  of 
Mr.  .Tustlce  Miller,  as  shown  by  the  language 
lie  uses  In  his  dissenting  opinion.  He  .says: 
"I  understand  the  opinion  i.i  the  present 
case  to  be  directed  to  two  points:  First, 
mainly  to  imdermining  the  ground  on  which 
the  prior  decisions  on  this  subject  rest.  •  •  • 
As  regards  the  first  point,  If  the  opinion  or 
judgment  of  the  court  were  Iwsed  upon  a 
frank  overruling  of  those  cases,  and  an  aban- 
donment of  the  doctrines  on  which  they  rest, 
I  should  acquiesce  In  that.  •  ♦  •  But  If 
tiie  opinion  of  the  court  Is  to  be  construed  as 
pcrmlttlDg  tho.se  cases  to  stand  as  law,  while 
the  principles  on  which  alone  they  can  be 
def(>n<led  are  weakened  by  its  argument,  I 
must  express  my  dissent  from  that  view  of 
the  case."  And  In  the  same  opinion.  In  speak- 
ing of  U.  S.  T.  Prescott  and  the  other  fed- 
eral decisions  wherein  so  much  had  been 
predicated  upon  the  ground  of  public  policy, 
he  said:  "Nor  do  I  believe  that  prior  to  these 
decisions  there  was  any  principle  of  public 
policy  recognized  by  the  courts  or  Imposed 
by  the  law  which  made  a  depositary  of  pub- 
lic money  llab'.e  for  It  when  it  had  been  lost 
or  destroyed  without  any  fault  or  negligence  or 
fraud  on  ills  part,  and  when  he  had  faithfully 
dlsciiarge<l  his  duty  In  regard  to  Its  custody 
and  safe-keeping."  And,  no  doubt  Influenced 
by  the  manifest  Injustice  of  the  harsh  and 
oppressive  doctrine  of  those  ca.ses,  congress, 
on  May  0,  1S(!(!.  enacted  a  statute  (14  Stat. 
441  conferring  upon  the  court  of  claims  jurls- 
dictiou  to  hear  and  determine  the  claim  of 
any  paymaster  or  other  disbursing  officer  for 
relief  from  rfsjionslbliity  on  account  of  loss 
of  government  funds  occurring  without  his 
fault  or  negligence,  thus  practically  destroy- 
ing tlie  effect  of  tliose  cases  In  so  far  as  they 
deny  to  sucli  officer  tlie  right  to  Interpose 
sucli  defense. 

The  other  line  of  decisions  is  to  the  effect 
tluit  a  treasurer  Is  a  bailee  of  the  money  that 
comes  into  his  liands  by  vlrttie  of  his  office; 
and,  wliile  he  is  bound  to  exercise  a  very 
high  degree   of   care  In  the  protection  and 
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preservation  of  sucb  funtls,  and  to  strictly 
and  faithfully  perform  the  duties  prescribed 
by  tbe  statute,  he  and  his  sureties  are  not 
responsible  for  Its  loss  without  fault  on  bis 
part.  This  rule  Is  approved  in  Inhabitants 
of  Cumberland  v.  Pennell,  69  Me.  357;  York 
Ca  V.  Watson,  15  S.  C.  1;  State  v.  Houston, 
78  Ala.  57C;  Supervisors  t.  Dorr,  25  Wend. 
438,  affirmed  7  HID,  583,  by  an  equally  di- 
vided court.  Chancellor  Walworth  voting  In 
the  affirmative;  and  it  Is  also  recognized  by 
Implication  in  State  y.  Lnnior.  SI  La.  Ann. 
423.  In  Walker  v.  Association,  18  Adol.  & 
E.  (N.  S.)  276,  an  action  on  the  Iwnd  of  a 
treasurer  of  a  benefit  association,  the  same 
rule  of  liability  obtained.  Upon  the  doctrine 
that  a  public  officer  who  receives  money  by 
vlrtne  of  bis  office  holds  tbe  relation  of 
bailee,  and  not  of  debtor,  former  decisions  of 
this  court  are  in  accord  with  the  latter  cases. 
McClnre  v.  Board  of  Com'ra,  19  Colo.  122,  34 
Pac.  763;  Wilson  v.  People,  19  Colo.  199,  34 
Pac.  944.  These  cases  also  recognize  the  doc- 
trloe  that  the  duties  and  obligations  of  such 
officer  in  respect  to  the  money  so  received 
are  measured  by  the  law  of  bailment,  unless 
affected  by  constitutional  or  legislative  pro- 
visions; and  that  his  official  bond  does  not 
extend  such  obligations,  but  Its  office  la  to 
•ecnre  the  faithful  and  prompt  performance 
of  bis  legal  duties.  This  rule  Is  also  express- 
ly approved  In  U.  S.  v.  Thomas,  supra.  Mr. 
Justice  Bradley,  who  delivered  tbe  opinion 
of  the  court,  said:  "So  much  stress  has.  In 
almost  every  case,  been  laid  upon  the  bond 
as  forming,  either  directly  or  indirectly,  the 
basis  of  a  new  rule  of  responsibility,  that  It 
seems  especially  important  to  ascertain  what 
are  the  legal  obligations  that  spring  from 
such  an  Instrument.  The  learned  Judges  In 
tbe  great  generality  of  tbe  remarks  made  in 
some  of  the  cases  referred  to  with  regard  to 
tbe  liability  of  a  receiving  officer,  and  es- 
pecially of  his  sureties,  by  virtue  of  his  bond, 
have  evidently  overlooked  what  we  conceive 
to  be  a  very  important  and  vital  distinction 
between  an  absolute  agreement  to  do  a  thing 
and  a  condition  to  do  the  same  thing.  Inserted 
in  a  bond.  In  tbe  latter  case  the  obligor,  la 
order  to  avoid  tlie  forfeiture  of  his  obliga- 
tion. Is  not  bound  at  all  events  to  perform 
the  condition,  but  Is  excused  from  Its  per- 
formance when  prevented  by  the  law  or  by 
an  overruling  necessity.  •  •  •  The  condi- 
tion of  an  official  bond  Is  collateral  to  the  ob- 
ligation or  penalty.  It  is  not  based  on  a  pri- 
or debt,  nor  is  It  evidence  of  a  debt;  and  the 
duty  secured  thereby  does  not  become  a  debt 
nnttl  default  be  made  on  the  part  of  the  prin- 
cipal. Until  then,  as  we  have  seen,  he  is  b 
bailee,  though  a  bailee  resting  under  special 
obligations.  The  condition  of  his  bond  Is,  not 
to  pay  a  debt,  but  to  perform  a  duty  about 
and  respecting  certain  specific  property  which 
la  not  bis,  and  which  he  cannot  use  for  his 
own  purposes."  And  Mr.  .Justice  Miller,  In 
the  opinion  already  quoted  from,  said: 
"When  tbe  case  of  U.  S.  t.  Dashlel  [4  WaiL 


182],  came  before  the  court,  T  was  not  satis- 
fled  with  the  doctrine  of  the  former  cases.  I 
do  not  believe  now  that  on  sound  principle 
the  bond  should  be  construed  to  extend  tbe 
obligation  of  tbe  depositary  beycmd  wb.it  the 
law  imposes  upon  him,  though  it  may  contain 
words  of  express  promise  to  pay  over  the 
money.  I  think  the  true  construction  of  such 
a  promise  Is  to  pay  when  the  law  would  re- 
quire it  of  the  receiver  If  no  bond  had  been 
given;  the  object  of  taking  the  bond  btMng  to 
obtain  sureties  for  the  performance  of  that  ob- 
ligation." To  the  same  effect  are  Potter  v. 
Titconib,  7  Me.  302;  Bank  ▼.  Hallowell,  52 
Me.  545. 

Therefore,  In  my  opinion,  the  solution  of 
the  question  before  us  depends  upon  whether 
the  provisions  of  the  statute  of  this  state  pri?- 
scrlblng  and  regulating  the  duties  of  county 
treasurers.  Impose  an  absolute  duty  to  pay 
over  the  public  moneys  received  by  them. 
These  provisions  are  as  follows: 

Section  890  (Mills'  Ann.  St.):  "It  shall  be 
the  duty  of  the  county  treasurer  to  receive  all 
moneys  belonging  to  tbe  county,  from  what- 
soever source  they  may  be  derived,  and  all 
other  moneys  which  are  by  law  directed  to 
be  paid  to  htm.  All  moneys  received  by  bim 
for  the  use  of  the  county  shall  be  paid  out 
by  him  only  on  tbe  orders  of  the  board  of 
commissioners,  according  to  law,  except 
where  special  provision  for  the  payment  there- 
of Is  or  shall  be  otherwise  made  by  law." 

Section  891:  "The  said  treasurer  shall  keep 
a  Just  and  true  account  of  the  receipts  and 
expenditure  of  all  moneys  which  shall  come 
Into  his  hands  by  virtue  of  his  office.  In  a 
book  or  books  to  be  kept  by  him  for  that  pur- 
pose, which  books  shall  he  open  at  all  times 
for  the  inspection  of  the  board  of  county  com- 
missioners, or  any  member  thereof,  and  to  all 
county  and  state  officers;  and  at  the  meet- 
ing In  July  and  January  of  the  said  board  of 
commissioners,  or  at  such  other  time  as  they 
may  dlt^ct,  he  shall  settle  with  them  his  ac- 
count as  treasurer,  and  for  that  purpo.se  he 
shall  exhibit  to  them  all  his  books  and  ac- 
counts, and  all  vouchers  relating  to  the  same, 
to  be  audited  and  allowed." 

Section  803  makes  It  "the  duty  of  tbe  dis- 
trict court  of  each  county  In  this  state,  at  each 
term  thereof  at  which  a  grand  Jury  Is  sum- 
moned and  Impaneled,  to  appoint  a  committer 
of  such  grand  jury,  or  other  reputable  persons, 
which  committee  shall  consist  of  not  less 
than  three  nor  more  than  five,  to  Investigate 
the  official  accounts  and  affairs  of  the  treas- 
ury of  such  county." 

Section  894:  "It  shall  be  the  duty  of  such 
committee  to  carefully  and  fully  investigate 
the  official  accounts  of  such  treasurer  and  as- 
certain the  condition  of  the  treasurer's  ac- 
counts, and  of  each  fund  thereof,  and  to  as- 
certain and  report  tbe  amount  of  money  due 
each  and  every  fund  and  account  In  tbe  hands 
of  aucta  county  treasurer,  *  •  *  and  the 
exact  amount  of  each  of  such  funds,  where 
tbe  same  are  or  have  been  kept,  and  wbetUc*. 
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If  not  kept  in  the  office  occupied  by  tbe  cotin- 
ty  treasurer,  they  have  been  deposited  In  any 
bank  or  banks,  or  with  any  person  or  persons; 
to  Inquire,  ascertain  and  report  what  Interest, 
If  any,  has  been  paid  or  agreed  to  be  paid, 
directly  or  Indirectly,  for  said  funds  by  said 
bank  or  banks,  or  other  person  or  persons 
with  whom  said  funds  may  be  found  to  iiave 
been  left  or  deposited." 

By  the  act  of  1889  (Mills'  Ann.  St.  |$  1248- 
1251)  It  Is  made  a  felony  for  a  county  treas- 
urer to  convert  to  his  own  use  to  any  way  the 
public  moneys  In  his  hands,  or  to  loan  the 
same,  with  or  without  interest. 

Section  1250  provides  that:  "if  any  such 
officer  •  •  ♦  shall  make  any  contract  or 
agreement  with  any  person  or  pevKons,  bodies 
or  bodj'  corporate,  or  other  association,  by 
which  such  officer  •  •  •  is  to  derive  any 
benefit  or  advantage,  directly  or  indirectly, 
from  the  deposit  with  such  person  •  ♦  •  of 
any  moneys  or  valuable  securities  held  by  such 
officer  •  *  •  by  virtue  of  his  office,  •  •  • 
such  contract  shall,  as  to  such  officer,  •  •  • 
be  utterly  null  and  void;  but  the  person  or 
persons,  body  or  bodies  corporate,  or  other 
association,  shall  l>e  liable  to  the  county 
•  •  •  to  an  action  for  the  recovery  of  all 
such  benefits  or  advantage  us  would,  by  the 
terms  of  such  courrects  or  agreement,  have 
accrued  to  such  officer  •  •  ♦;  and  payment 
to  the  officer  •  •  •  shall  not  protect  the 
person  or  persons,  body  or  bodies  coriwrate,  or 
other  association,  against  an  action  of  recov- 
ei7  brought  by  the  county  •  •  •  whose 
funds  are  so  deposited." 

The  condition  of  the  bond  he  Is  required  to 
give  before  entering  upon  the  duties  of  his  of- 
fice, as  provided  by  section  886,  Is,  In  legal 
effect,  a  guaranty  on  the  part  of  the  sureties 
that  the  treasurer  will  faithfully  perform  the 
duties  thus  fixed  and  prescribed  by  the  stat- 
ute. It  will  be  seen  that  these  provisions 
merely  prescribe  the  duties  of  the  county 
treasurer  to  collecting  and  disbursing  the  pub- 
lic revenues,  and  do  not,  like  section  12,  art. 
10,  of  the  constitution,  which  prescribes  the 
responsibility  of  the  state  treasurer,  "In  di- 
rect terms  or  by  their  tenor"  subject  him  to 
an  absolute  liability  as  an  tosurer  of  the  mon- 
ey 80  collected,  or  impose  upon  him  a  respon- 
sibility in  regard  thereto  other  than  that  which 
the  rules  governing  the  relation  of  bailee  sanc- 
tion and  approve.  In  U.  S.  r.  Thomas,  supra, 
Mr.  Justice  Bradley,  In  discussing  the  gen- 
eral rule  of  official  obligation  as  imposed  by 
law,  said:  "The  basis  of  tbe  common-law 
rule  is  founded  on  the  doctrine  of  bailment. 
A  public  officer  liaving  property  In  his  cus- 
tody In  his  official  capacity  Is  a  bailee,  and  the 
rules  which  grow  out  of  that  relation  are  held 
to  govern  the  case.  But  the  legislature  can 
undoubtedly,  at  its  pleasure,  change  the  com- 
mon-law rule  of  resiKtnsibllity.  •  *  * 
Where,  however,  a  statute  merely  prescribes 
the  duties  of  the  officer,  as  that  he  shall  safe- 
ly keep  money  or  property  received  or  collect- 
ed, and  shall  pay  It  over  when  called  upon  to 


do  80  by  the  proper  authority,  it  cannot,  with- 
out more,  be  regarded  as  enlarging  or  in  any 
way  affecting  the  degree  of  his  responsibilitj-. 
The  mere  prescription  of  duties  has  nothing 
to  do  with  the  question  as  to  what  shall  con- 
stitute the  rule  of  responsibility  to  the  dis- 
charge of  those  duties,  or  a  le^  excuse  for 
the  nonperformance  of  them,  or  a  discharge 
from  their  obligation.  The  common  law. 
which  Is  common  reason,  prescribes  that;  and 
statutes,  to  subordination  to  thehr  terms,  are 
to  be  construed  agreeably  to  the  rules  of  the 
common  law."  My  conclusion  is  that,  while 
the  provisions  of  our  statute  in  relation  to  a 
county  treasurer  do  not  constitute  blm  an  in- 
surer of  the  money  that  comes  into  his  han<ls. 
yet,  when  constraed  In  connection  with  the 
nature  of  the  trust  imposed  upon  him,  afl'ect- 
Ing,  as  It  does,  the  welfare  of  the  public,  their 
intention  manifestly  is  to  exact  the  utmost 
fidelity  and  the  exercise  of  such  a  degree  of 
care  on  his  part  to  the  safe-keeping  and  pres- 
ervation of  the  same  as  is  commensurate 
with  the  Importance  of  the  duties  imposed; 
that  Is,  the  highest  care  known  to  the  law. 
such  as  a  very  prudent  man  exercises  In  the 
management  of  his  most  Important  affairs. 
State  v.  Houston,  supra:  McClure  y.  Board 
of  Com'rs,  supra.  I  think  this  view  is  con- 
sonant not  only  with  the  principle  of  Justice 
and  fairness  that  is  recognized  as  the  con- 
trolling consideration  to  all  business  dealings 
lietween  todivlduals,  but  will  best  conserve 
the  toterests  of  the  public,  and  better  to- 
sm'e  the  faithful  performance  of  their  official 
duties  on  the  part  of  its  fiscal  agents.  It  is  a 
matter  of  general  knowledge  that  prudent 
and  cautious  business  men  not  only  do,  but 
in  the  transaction  of  their  financial  affairs  are 
obliged  to,  resort  to  the  banks  of  the  country 
as  the  only  depositaries  with  whom  they  can 
place  their  money  with  the  assurance  that, 
unless  some  unforeseen  contingency  happens, 
it  will  be  safe  and  available  when  needed. 
And  why  should  not  a  practice  thus  univer- 
sally approved  and  adopted  by  bustoess  men 
to  the  management  of  their  private  affairs, 
and  shown  by  experience  to  be  the  safest 
and  surest  way  of  protecting  large  sums  of 
money  from  loss,  be  followed  in  the  handling 
and  administration  of  the  public  finances? 
The  right  of  a  county  treasurer  to  deposit  the 
public  money  in  a  bank  for  safe-keeping  is 
tacitly  recognized  by  our  statutes,  and  pni- 
dence  and  caution  dictate  that  he  should  do 
so  when,  as  disclosed  in  this  case,  the  county 
fails  to  furnish  him  a  safe  place  In  which  to 
keep  It.  It  would  be  gross  negligence  amount- 
ing to  recklessness  to  keep  it  on  his  poi-son. 
or  In  his  office,  unless  supplied  with  adequate 
and  safe  means  for  its  preservation.  For  a 
loss  occtirritig  under  such  conditions  he  would- 
be  clearly  liable.  And  If,  under  such  circum- 
stances, lie  exercises  the  strictest  care  in  se- 
lecting a  bank  of  unquestioned  solvency  in 
which  to  de])osit  the  public  money,  and  being 
guilty  of  no  fault  in  leaving  It  there,  and  the 
money  is  lost  through  the  unexpected  failure 


Digitized  by 


Google 


Colo.) 


PHILLIPS  T.  COBBHT. 


279 


o(  the  depositary,  It  seema  to  me  unfair,  un- 
wise, and  uoJuBt  to  bold  him  and  his  sureties 
liable  for  the  money  so  lost.  As  stated  by 
the  Chief  Justice  In  the  majority  opinion,  out 
of  the  four  cases  in  which  this  defense  has 
lieen  passed  on,  in  bat  one — York  Co.  v.  Wat- 
son, supra— has  It  been  upheld.  Yet  It  is  also 
true  that  in  neither  of  the  other  three  was 
the  decision  by  a  full  bench,  and  In  two  there 
was  an  express  dissent  A  careful  reading 
of  these  cases  convinces  me  that  the  weight  of 
authority  is  not  always  determined  by  the 
numerical  preponderance  of  decisions.  Atten- 
tion Is  also  directed  to  section  3T78,  Mills' 
.Vnn.  St.,  as  having  some  bearing  upon  the 
question.  I  cannot  see  wherein  the  treasurer's 
liability  is  affected  by  its  provisions.  If  it  be 
true  that  the  county  cannot  legally  collect 
from  the  treasurer,  or  his  sureties,  moneys 
lost  without  liis  negligence,  It  follows  that  to 
that  extent  they  are  "unavailable,"  within  the 
provision  of  the  statute,  and  tlie  county  Is 
expres-sly  exempted  from  responsibility  there- 
for. That  the  defendant  Gartley  did  exercise 
that  high  degree  of  care  and  caution  exacted 
of  him  as  a  bailee  of  the  public  money  In  the 
matter  of  the  deposit  in  question  Is  shown  by 
the  averments  In  the  special  answer.  The 
motion  for  judgment  on  the  pleadings  admits 
the  truth  of  those  averments.  In  my  opinion, 
they  constitute  a  complete  defense  to  the  ac- 
tion. I  think,  therefore,  the  judgment  ought 
to  be  reversed  upon  both  grounds. 


PHILLIPS  et  al.  v.  CORBIN  et  al. 

fi?upreme  Court  of  Colorado.    May  17,  1897.) 

Appeal— Special  PRocsEniNos. 

Mills'  Ann.  St.  i  1085,  providing  that  ap- 
I>eal8  mnj-  he  talvcn  "from  all  final  judpucnts  and 
decrees  of  the  county  couit,"  does  not  authorize 
an  appenl  fi-om  the  county  court  from  the  do- 
terminntiou  of  annexation  proceedings,  as  em- 
powered by  a  special  statutory  act,  which  makes 
no  provision  for  such  appeal. 

Error  to  court  of  appeals. 

Action  by  Llewellyn  E.  Corbin  and  others 
against  John  J.  Phillips  and  others,  contest- 
ing the  validity  of  an  election.  From  a 
Judgment  for  plaintiffs,  defendants  bring  er- 
ror.    Reversed. 

This  is  a  proceeding  under  the  act  "to  pro- 
vide for  contiguous  towns  and  cities  to  be- 
come annexed."  Sess.  Laws  1893,  p.  451. 
On  October  1,  1894,  a  petition  signed  by  John 
J.  Phillips  and  37  others,  who  were  electors 
and  taxpayers  of  the  town  of  Colfax,  was 
Wed  In  the  county  court  of  Arapahoe  county, 
atikiug  for  an  order  requiring  the  board  of 
trustees  of  the  town  of  Colfax  to  call  an  elec- 
tion to  determine  the  question  whether  such 
town  should  be  dissolved,  and  the  territory 
included  therein  be  annexed  to  the  city  of 
Denver.  The  county  court  made  the  order, 
and,  in  pursuance  thereof,  the  board  passed 
an  ordinance  calling  an  election.  Notice  was 
given  in  conformity  with  the  requirements  of 


the  statute,  and  the  election  held  on  Novem- 
ber 6, 1894.  The  result  reported  to  the  court 
showed  77  votes  for  annexation,  and  64 
against.  The  defendants  in  error  contested 
the  validity  of  the  election,  and,  upon  trial 
in  the  county  court,  the  following  decree  was 
rendered:  "The  above-entitled  matter  com- 
ing on  to  be  heard  this  day  by  the  court, 
upon  the  report  of  John  L.  King,  mayor,  at- 
tested by  Maggie  Bamsden,  town  clerk  and 
recorder  for  the  town  of  Colfax,  Colorado, 
and  filed  herein,  the  same  being  a  report  of 
certain  proceedings  had  in  ptirsuance  of  the 
order  of  this  court  made  on  the  1st  day  of 
October,  A.  D.  1894,  In  said  matter;  and  it 
appearing  from  said  report  that,  in  pursu- 
ance of  said  order,  a  special  election  was 
called  and  held  In  the  town  of  Colfax  afore- 
said on  the  6th  day  of  November,  A.  D.  1894, 
for  the  purpose  of  submitting  and  determin- 
ing the  question  whether  the  town  of  Colfax 
aforesaid  should  be  dissolved,  and  the  terri- 
tory included  therein  annexed  to  the  city  of 
Denver  aforesaid,  and  that  at  said  election 
seventy-seven  ballots  were  cast  'For  An- 
nexation,' and  sixty-four  ballots  were  cast 
'Against  Annexation,'  and  that  the  returns  of 
said  election  were  duly  made  and  canvassed 
as  required  by  law  with  the  above  result; 
and  It  further  appearing  from  the  certificate 
of  the  town  clerk  and  recorder  of  the  town  of 
Colfax  aforesaid  that  due  notice  of  said  elec- 
tion was  given,  as  by  law  provided;  and  that 
the  court  having  heard  and  considered  the 
evidence  now  submitted  concerning  the  reg- 
ularity or  Irregularity  of  said  proceedings,  and 
being  now  sufllciently  advised  in  the  premises: 
It  Is  therefore  ordered,  adjudged,  and  decreed 
that  all  proceedings  In  pursuance  of  said  or- 
der of  this  court  were  and  are  regular,  and 
said  proceedings  and  report  should  be,  and 
the  same  are  hereby,  approved;  and  that,  by 
virtue  of  said  proceedings  and  of  this  order 
and  decree,  the  town  of  Colfax  aforesaid  Is 
dissolved,  and  the  territory  included  within 
the  boundaries  of  the  town  of  Colfax  afore- 
said Is  annexed  to  and  a  part  of  the  city  of 
Denver."  From  this  decree  contestants 
prosecuted  an  appeal  to  the  district  court, 
and  upon  a  trial  de  novo  in  that  court  the  fol- 
lowing judgment  was  rendered:  "This  cause 
coming  on  to  be  heard  this  day  by  the  court 
upon  the  rex>ort  of  the  mayor  and  clerk  of 
the  town  of  Colfax,  showing  the  result  of  the 
special  election  held  in  the  town  of  Colfax 
on  November  6,  1894,  upon  the  question  of 
annexation  of  the  said  town  to  the  city  of 
Denver,  and  upon  the  evidence  and  upon  the 
protest  heretofore  made  by  the  protestants 
therein,  and  the  several  amendments  there- 
to, and  the  several  answers  of  the  original 
petitioners  and  of  the  town  of  Colfax  afore- 
said, and  upon  the  evidence  heretofore  pro- 
duced In  open  court,  and  upon  the  arguments 
of  counsel,  and  the  court  being  now  suffi- 
ciently advised  in  the  premLses,  it  is  ordered, 
adjudged,  and  decreed  that  the  proceedings 
in  the  matter  of  said  election  were  and  are 
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irregular,  and  that  said  report  shoold  be,  and 
ttie  same  Is  liereby,  disapproved  hj  the 
court."  To  this  judgment  the  petitioners 
prosecuted  a  writ  of  error  from  the  court  of 
appeals,  which  court  affirmed  the  Judgment 
of  the  district  court.  4G  Pac.  224.  To  review 
this  latter  judgment,  the  petitioners  prose- 
cute this  writ  of  error. 

F.  A.  Williams  and  George  Q.  Richmond,  for 
plaintiffs  in  error.  George  N.  Uurd,  for  de- 
fendants In  error. 

GODDARD,  J.  (after  stating  the  facts).  The 
first  and  principal  ground  of  error  relied  on 
for  reverRBl  of  the  judgment  of  the  district 
court  In  the  court  of  appeals,  and  also  in  this 
court,  is  that  the  judgment  is  volJ,  because 
that  court  was  without  jurisdiction  to  enter- 
tain the  appeal  from  the  county  court.  In 
our  opinion,  tliis  objection  presents  the  con- 
trolling question  in  the  case.  ItK  solution  de- 
I'/ends  uiK)n  the  eftect  to  be  given  to  section 
.'),  c.  22,  Gen.  Laws  1877,  appearing  as  section 
-!!>!),  Gen.  St.  1883.  as  amended  in  section  1.  p. 
l.'iS,  Sess.  Laws  1885  (section  lOSr,,  Mills'  Ann. 
St.),  wliich  reads  as  follows:  "Aiipcals  m-ty 
be  taken  to  the  district  court  of  the  s,ame 
county,  from  oil  linal  juclKinents  and  det^rccs 
of  the  county  cotu"t,  except  judgments  by  con- 
fession, by  any  person  aggrieved  by  any  such 
linal  judgment,  or  decree:  provided,  that  no 
appeal  shall  be  talccn  from  a  jU'l».'iiient  by 
default,  or  of  non  suit,"  etc.  It  Is  contended 
by  counsel  for  defendants  in  error,  and  this 
view  was  adopted  by  the  court  of  ajipeals, 
that  tills  provision  confers  the  rlslit  of  appeal 
from  a  jud>rnient  of  the  county  court,  ren- 
dered In  proceeiiings  of  this  character,  while 
counsel  for  plnintifTs  In  error  insist  that  the 
appeals  provided  for  thereby  are  from  judg- 
ments rendered  by  the  county  court  in  civil 
actions.  To  ascertain  the  true  merniiig  and 
Intent  of  this  provision.  It  Is  necessarj'  to  con- 
strue It  In  connection  with  other  provisions  in 
the  act  of  1877,  wherein  it  originally  appears. 
By  section  1,  concurivnt  jurisdiction  with  the 
district  court  was  conferred  upon  county  courts 
"In  nil  civil  actions,  suits,  anJ  proceo^llngs 
whatsoever,  where  the  debt,  dan  Vjie,  or  claim, 
or  the  value  of  the  property  involved,  shall 
not  exceed  ?2.000."  By  section  14  (section 
1097,  Mills'  Ann.  St.)  express  provision  is 
made  for  taking  appeals  to  the  district  court 
from  Judgments  and  orders  entered  In  pro- 
bate proceedings.  It  Is  evident,  therefore, 
that,  by  the  enactment  of  this  section,  the 
legislature  had  not  intended  to  provide,  by 
section  5,  for  appeals  in  such  proceedings,  but 
that  It  had  reference  only  to  appeals  from 
judgments  which  were  rendered  by  the  county 
court  In  the  exercise  of  the  jurisdiction  con- 
ferral by  section  1;  that  Is,  a  "civil  action, 
suit,  or  proce(>(IIng."  In  Lusk  v.  Kcrsliow,  17 
Colo.  481.  ao  Pac.  02,  this  court  had  these  two 
scM-tions  under  consideration,  and,  in  speaking 
of  section  5  as  amended  in  IRVi,  said:  "An 
examination  of  the  act  of  1885  shows  con- 


clusively that  it  relates  ezclnslTely  to  appeals 
from  JndgmentB  of  the  county  court,  rendered 
in  the  exercise  of  its  ordinary  civil  jurisdiction. 
We  are  therefore  of  the  opinion  that  at  the 
time  this  apijeal  was  taken,  as  at  present,  two 
methods  of  taking  an  appeal,  at  least,  were 
provided  for  by  our  statutes.  One  relating 
to  and  fixing  the  procedure  in  appeals  in  ordi- 
nary civil  cases:  the  other,  prescribing  the 
manner  of  perfecting  appeals  from  judgments 
and  orders  entered  in  probate  proceedings." 
By  section  8  of  the  annexation  act  of  1893, 
original  jurisdiction  Is  conferred  upon  the 
county  court  to  determine  the  regularity  of 
the  annexation  proceedings.  After  providing 
for  the  filing  of  a  report  of  such  proceedings 
with  the  clerk  of  the  county  court,  it  enacts: 
"The  court  shall  examine  the  report,  and  herx 
any  evidence  that  may  be  offered  concerning 
the  regularity  or  irregularity  of  the  proceed- 
ings, and.  If  satisfied  that  the  proceedings  are 
rectilar,  shall  approve  the  report.  From  and 
after  the  approval  of  the  same,  such  town  or 
city  previously  existing  under  general  laws 
shall  be  dissolved,  and  the  territory  then  in- 
cluded witliln  tlie  boundaries  thereof  shall 
thereby  bo  and  bceome  annexed  to  and  part 
of  the  city  existing  under  siwcial  charter." 
While  the  county  court  is  thus  designated 
as  the  tribunal  to  hear  any  contest  that  may 
arise  over  the  resrularity  of  the  proceedings, 
and  Its  determination  constitutes  a  final  judg- 
ment tluit  may  be  reviewed  by  this  court,  as 
held  in  Martin  v.  SImpkliis,  20  Colo.  4:58,  ,*« 
Pac.  Ii1t)2.  It  does  not  follow  from  the  doctrine 
of  that  caac  that  a  trial  de  novo  may  l>e 
had  in  the  district  court  upon  apical  from 
such  judgment.  As  was  said  in  that  case: 
"The  proceeding  which  the  statute  requires 
shall  l)o  Instltutwl,  carried  on,  and  consummat- 
ed as  tiie  means  of  dissolving  one  mimicipal- 
Ity,  and  annexing  the  same  to  another.  Is 
unquestionably  a  .sixH-lal  statutory  proceeding, 
as  dlstlngidshed  from  an  ordinary  action  at 
law  or  suit  In  equity."  No  npi)eal  from  such 
judgment  is  provided  for  in  the  act  itself,  and 
there  is  no  constitutional  right  to  an  appeal 
from  the  county  court  to  the  district  court. 
Such  right  exists  only  when  the  legislature 
iMis  expressly,  or  by  clear  Implication,  de- 
clared in  Its  favor.  Callahan  v.  Jennings,  16 
Colo.  471,  27  Pac.  1033.  Being,  therefore,  a 
sjieclal  proceeding,  it  does  not  fall,  as  we  have 
seen,  within  the  class  of  oases  over  which  ap- 
pellate jurl.sdiction  is  conferred  uixin  tlie  dis- 
trict court  by  the  act  of  1&8.-..  We  think, 
therefore,  that  the  court  of  apiieals  erred  In 
holding  that  the  district  court  had  jurisdiction 
to  render  the  judgment  complained  of.  As 
this  view  Is  decisive  of  the  case  uiwn  this  re- 
view, we  are  precluded  from  noticing  the  oth- 
er questions  presented.  The  judgment  of  the 
court  of  appeals  Is  reversed,  and  the  cause  re- 
manded, with  direction  to  reverse  the  judg- 
ment of  the  district  court,  and  direct  a  dis- 
mis.sal  of  the  appeal.  Reversed  and  remand- 
ed. 
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PA1>DACK  V.  STALBJY  et  al. 
(Supreme  Court  of  Colorado.     June  1,   18d7.) 

SCPKBME    OODRT— JCKIsmCTION— BCIT    IkVOLVIKO 

Fkbbboud— Statutoky  Pkivilbor 

AND   FkANCIIISB. 

1.  Eren  if  Mills'  Ann.  St.  S  2&48,  gives  a 
ppnoral  jiulKnient  oretlitor  a  preference  of  re- 
demption from  judgment  sale,  over  persons  whoso 
jndjfinents  nre  stiitntory  and  Ki)eoinlly  deereed 
liens  on  the  debtor's  property,  it  is  not  therefore 
obnoxious  to  Bill  of  Rights,  art.  2,  B  11,  25,  as 
«)nferTing  a.  spot-ial  statutory  privilege  and  fran- 
chise. 

2.  An  action  to  determine  priority  of  riRht  of 
judgment  creditors  to  redeem  land  from  sale  on 
judgment  does  not  relate  to  or  involve  a  free- 
hold, so  as  to  give  tlie  supreme  court  jurisdiction 
of  an  appeal  from  judgment  therein. 

Appeal  from  district  court,  Summit  county. 

Action  by  Joseph  Staley  and  others  against 
8imon  D.  Paddack  to  determine  rights  of 
parties  to  redeem  from  judgment  sale. 
Plaintiffs  had  judgment,  and  defendant  ap- 
]>ealed  to  the  court  of  appeals.  Plaintiffs 
had  case  transferred  to  supreme  court,  and 
defendant  moves  to  remand  to  court  of  ap- 
I>eals.     Remanded. 

Teller,  Orahood  &  Morgan  and  C.  M. 
Kendall,  for  appellant.  C.  A.  Wilkin,  for  ap- 
pellees. 


GODDARD,  J,  This  case  Avas  transfeiTed 
from  the  court  of  appeals  on  motion  of  ap- 
pellees. Appellant  now  moves  to  remand, 
npon  the  ground  that  this  court  Is  without 
Jturlsdiction  to  entertain  the  appeal.  The 
action  was  originally  instituted  In  the  dis- 
trict court  of  Summit  county  to  determine 
the  priority  of  right  as  between  junior  judg- 
ment creditors  to  redeem  certain  real  prop- 
erty from  sale  under  a  prior  judgment.  The 
facts,  In  brief,  are  as  follows:  The  Oro  Min- 
ing &  Milling  Company  was  the  owner  In  fee 
of  certain  mining  property  situate  In  Summit 
county.  Colo.  In  1892  one  Christ  Kaiser  re- 
covered a  judgment  against  the  company  for 
the  sum  of  $2,044.29,  which  was  affirmed  by 
the  court  of  appeals  in  1804  (35  Pac.  677). 
On  April  4,  1804,  he  procured  the  property 
aforesaid  to  be  sold  by  the  sheriff  of  said 
county  in  satisfaction  of  said  judgment,  and, 
as  Judgrment  creditor,  bid  off  the  property  at 
such  sale  for  the  amount  of  his  judgment.  In- 
terest, and  costs,  amounting  then.  In  the  ag- 
gregate, to  ?3,108.77,  and  received  the  sUer- 
ilTs  certificate  of  sale  of  that  date,  recorded 
the  same  in  the  <^ce  of  the  county  clerk 
and  recorder  of  said  county.  Pending  that 
appeal,  and  during  1893,  the  company  be- 
came indebted  to  appellees  for  work  and 
labor  performed  upon  said  mining  property; 
to  appellee  Staley  and  sundry  others  in  the 
sum  of  1^3,273.35.  To  secure  this  amount,  he, 
for  himself  and  his  assignors,  filed  a  state- 
ment of  lieu,  and  on  July  17,  1893,  com- 
menced bis  action  In  the  district  court  of 
Summit  county  to  foreclose  the  same,  and 
«D  December  S,  1808,  obtained  a  miner's  lien 


judgment  against  said  property  for  the  sum 
of  ^,553.60.  In  a  suit  in  attachment,  ap- 
pellee Morrison,  on  January  16,  1894,  ob- 
tained a  judgment  in  the  district  court  of 
Summit  county  against  said  company  for 
$4,328.45,  which  was  decreed  a  lien  upon  said 
property  as  of  the  date  of  .Tuly  18,  18S)3. 
-Appellee  Stouffer  recovered  two  judgments 
against  tlie  company  in  the  district  court  of 
Arapahoe  county,  aggregating  $10,076.53,  on 
-A.pril  16,  1894,  transcripts  of  which  judg- 
ments were  tiled  in  the  office  of  the  county 
clerk  of  Summit  county  May  3,  1894.  Pad- 
dack, the  appellant,  recovered  a  judgment 
against  the  company  in  the  district  court  of 
Arapahoe  county  on  July  7,  1894,  for  the  sum 
of  $9,279.61,  a  transcript  of  which  judgment 
was  also  filed  on  September  29, 1804.  On  Oc- 
tober 5th,  the  statutory  period  for  redemp- 
tion by  the  company  from  the  Kaiser  Judg- 
ment sale  having  expired,  and  no  redemption 
having  been  made  by  the  company,  the  ap- 
pellant, Padd.ack,  paid  the  amount  of  that 
judgment  to  the  sheriff  of  Summit  county, 
and  caused  an  execution  to  be  Issued  upon 
his  judgment,  and  the  property  in  question 
to  be  advertised  for  sale  thereunder.  On 
the  24th  day  of  October,  1894,  the  appellee 
Staley  sued  out  a  writ  of  execution  upon  his 
judgment,  placed  the  same  In  the  hands  of 
the  sheriff,  and  tendered  to  said  sheriff  the 
amount  of  the  Kaiser  judgment,  together 
with  Interest  The  sheriff  refusing  to  ac- 
cept the  tender,  or  to  execute  the  writ,  Staley 
commenced  action  to  enjoin  the  sale  under 
the  Paddack  execution,  and  to  procure  an  ad- 
judication as  to  the  rights  of  the  respective 
parties  to  redeem  said  property  from  the  sale 
under  the  Kaiser  judgment.  Morrison  and 
Stouffer  having  instituted  like  actions,  the 
same  were  consolidated  with  the  action  In- 
stituted by  Staley,  and  the  rights  of  the  par- 
ties Iteard  and  determined  In  the  consolidat- 
ed action.  This  action  was  'rled  to  the 
court,  and  judgment  rendered  in  favor  of 
plaintiffs,  and  decreed  to  Staley  the  right  to 
refund  to  Paddack  the  amount  paid  by  him 
upon  redemption  from  the  sale  under  the 
Kaiser  judgment,  and  thereupon  to  become 
vested,  In  lieu  of  Paddack,  with  the  benefit 
of  that  redemption,  and  ordered  the  property 
sold,  and  the  proceeds  applied  in  satisfaction 
of  the  respective  judgments.  In  the  order  of 
their  date.  From  this  judgment  Paddack 
prosecuted  an  appeal  to  the  court  of  appeals, 
which  finally  reached  this  court,  as  above 
stated. 

In  resistance  to  the  motion  to  remand, 
counsel  for  appellees  Insist  that  this  court 
has  Jurisdiction  to  review  the  Judgment,  be- 
cause the  action  not  only  relates  to  a  free- 
hold, but  also  to  a  franchise,  and  involves  a 
construction  of  sections  11  and  25  of  article 
2  of  the  bill  of  rights.  His  argument  in  sup- 
port of  the  last  two  grounds,  as  we  under- 
stand it,  is  that  Paddack  claims  that  the  Judg- 
ment sale  statute  (section  2548,  Mills'  Ann.  St.j 
accords  to  him,  as  a  Judgment  creditor  at  the 
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common  Jndsment  debtor,  a  preference  of 
redemption  from  the  Kaiser  judgment,  as 
agrainst  the  appellees,  whose  Judgments  are 
statutory  and  specially  decreed  Uens  npon 
the  Judgment  debtor's  property,  and  the 
right  to  have  full  satisfaction  of  hU  Judg- 
ment, to  the  exclusion  of  them,  because  of 
his  having  made  the  earliest  redemption; 
and  that.  If  such  be  the  effect  and  meaning 
of  the  statute,  then  It  li  obnoxious  to  those 
constitutional  provisions,  because  it  confers 
a  special  statutory  privilege  and  franchise. 
We  are  unable  to  perceive  the  force  of  this 
reasoning.  Without  In  any  way  Intending  to 
indicate  whether  we  think  the  statute  is  or  Is 
not  susceptible  of  that  construction,  we  can- 
not see  that,  If  it  were,  it  would  be  in  dero- 
gation of  these  constitutional  provisions  any 
more  than  an  act  that  gave  a  preference  to 
an  attachment,  or  Judgment  Hen  first  ac- 
quired, over  those  subsequently  attaching. 
The  only  ground  possibly  debatable  upon 
which  our  Jurisdiction  can  be  predicated  la 
whether  the  action  relates  to  or  InTolres  a 
freehold;  and  we  think,  under  the  doctrine 
of  our  former  decisions,  that  this  claim  is 
not  tenable.  McClellan  v.  Hurd,  21  Colo. 
197,  40  Pae.  445;  Harvey  v.  Insurance  Co.,  18 
Colo.  354,  32  Pac.  035;  McCandless  v.  Green, 
20  Colo.  519.  39  Pac.  64;  Scheeren  v.  Stra- 
mann.  24  Colo.  Ill,  48  Pac.  906.  In  the  last 
case  the  right  to  an  appeal  to  this  court  in 
an  action  brought  to  set  aside  a  conveyance 
of  real  property,  upon  the  ground  that  it  was 
fraudulent  as  to  creditors,  was  denied,  fol- 
lowing several  Illinois  decisions  based  upon  a 
similar  statute  to  ours.  In  McOlellan  ▼. 
Hurd,  supra,  this  language  Is  used:  "In  the 
case  of  Railroad  v.  Watson,  105  IlL  217,  the 
action  was  for  the  purpose  of  subjecting 
certain  real  estate  to  the  payment  of  Judg- 
ments held  by  the  plaintiffs,  and  the  su- 
preme court  of  that  state  held  that  the  case 
did  not  Involve  a  freehold  so  as  to  give 
that  court  Jurisdiction  by  appeal.  This  Is 
becnu^e  the  ultimate  object  of  such  suits  Ig 
to  obtain  satisfaction  of  the  claim,  and  the 
suit  may  be  defeated  at  any  time  by  the  pay- 
ment of  the  same,  the  real  estate  at  most 
being  only  collaterally  or  incidentally  in- 
volved. In  all  such  cases  the  courts  have 
uniformly  held  that  a  freehold  is  not  In- 
volved In  the  sense  that  the  word  Is  used  In 
the  statute."  The  case  at  bar  clearly  falls 
within  the  class  of  cases  referred  to.  The 
object  of  the  suit  and  the  effect  of  the  Judg- 
ment are  to  give  to  appellees  the  right  to 
have  their  claims  satisfied  out  of  the  com- 
mon debtors'  property.  In  preference  to  ap- 
pellant's Judgment;  and  hence  the  freehold 
may  or  may  not  be  ultimately  affected.  Cer- 
tainly the  title  to  the  property  is  not  the  di- 
rect object  of  the  action,  and  Is  only  inciden- 
tally or  collaterally  involved.  In  these  cir- 
cumstances, this  court  Is  without  Jurisdiction 
to  entertain  this  appeal,  and  the  motion  to 
remand  the  cause  to  the  court  of  appeals 
muttt  be  sustained.    Remanded. 


(14  Colo.  IM) 
POSBT  ▼.  DENVEB  NAT.  BANK. 
(Supreme  Court  of  Colorado.     June  If  1897.) 

AOHSEKE!(TTO  Pat  DiU.IT— I<Ii.BILrrT  ov  Dbawbl 

1.  One  who  writes  to  another.  In  reply  to  a  re- 
quest for  funds  to  enable  him  to  leave  the  city 
where  he  was  when  he  made  the  request,  "If 
you  are  still  there,  and  need  the  money  yet.  yoa 
can  mnlie  draft  on  me  for  $5U0,  and  I  will  pay 
it,"  without  indicntinK  the  city  to  which  the  le^ 
ter  is  addressed,  is  liable  to  a  bank  which,  re> 
lying  on  the  letter,  accepts  tlie  addressee's  draft, 
tiiougb  drawn  in  another  city. 

2.  A  delay  of  17  days  after  the  date  of  the 
letter  before  drawinc  the  draft  was  not  so  un- 
reasonahle  as  to  put  the  bank  on  inquiry. 

Error  to  court  of  appeals. 

Action  by  the  Denver  National  Bank,  of 
Denver,  Colo.,  against  Oliver  P.  Posey,  to  re- 
cover on  a  draft.  A  Judgment  for  plaintiff 
was  afllrmed  by  the  court  of  appeals  (42 
Pac.  684),  and  defendant  appeals.     Affirmed. 

This  action  was  originally  Instituted  against 
appellant  and  one  L.  A.  Dunham,  to  recover 
the  sum  of  $300,  wlt3i  Interest  and  protest 
fees  upon  a  draft  drawn  by  Dunham  upon  ai^ 
pellant,  Posey,  which  draft  was  cashed  by 
appellee,  the  Denver  National  Bank.  No  serv- 
ice was  had  upon  Dunham,  and  be  did  not 
appear.  On  October  27,  1892,  Dunham,  the 
drawer,  was  In  Chicago,  and  on  that  date 
wrote  a  letter  to  appellant.  Posey,  from  that 
city,  in  which  he  represented  that  be  was 
sorely  in  need  of  money  to  pay  certain  ex- 
penses, and  that  It  was  important  for  blm  to 
go  at  once  to  Denver,  but  that  be  could  not 
leave  Chicago  until  be  could  procure  funds 
with  which  to  pay  his  pressing  debts,  etc. 
In  this  letter  Dunham  requested  authority  t» 
draw  upon  Posey  for  money  to  pay  the  above- 
mentioned  Indebtedness.  In  answer,  appel- 
lant wrote  the  following  letter:  "Whitewater, 
Wis.,  Oct  81,  1892.  Dear  Dunham:  On  my 
return  from  the  lake  to^ay,  where  I  have 
been  shooting,  I  found  your  letter  of  the  27tti. 
You  have,  no  doubt,  gone  before  this  lime; 
hence  I  write  you.  Instead  of  wiring,  as  re- 
quested. Of  course,  I  could  raise  a  small 
amount  of  money  on  short  notice,  but  am 
using  my  banks  for  ail  they  will  stind;  but 
If  you  are  still  there,  and  need  the  money 
yet,  you  can  make  draft  on  me  for  $.~>00,  and 
I  will  pay  it.  I  am  very  sorry,  indeed,  that 
you  have  been  placed  In  such  an  embarrass- 
ing position,  and  otdiuiirily  I  could  help  you 
out,  but  to-diiy  am  really  li.irtl  up  myself.  I 
am  now  strug;;llug  to  raise  $50,U(X)  for  the 
smelter,  that  has  conic  on  me  uuespectedly. 
Yours,  truly,  O.  P.  Posoy."  On  the  lith  day 
of  November,  1802.  Dunham  presented  thia 
letter,  with  the  following  draft,  to  the  Den- 
ver National  Bank,  of  Denver,  appellee: 
"^00.  Denver,  Colo.,  Nov.  17,  1892.  On  de- 
mand,  pay  to  the  order  of  Denver  Nat'l  Bank 
five  hundred  dollars,  value  received,  and 
charge  to  the  account  of  L.  A.  Dunham.  To 
O.  P.  Posey,  Whitewater,  Wis.,  Citizens'  Nat 
Bank."  Tlie  oflirers  of  the  bank  knew  at  the 
time  that  Donhaut  was  wUliout  property  w 
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funds,  but  the  draft  was  Immediately  cashed, 
npoD  the  promise  of  Posey  contained  In  the 
letter,  as  his  credit  was  good.  After  paying 
the  draft,  the  bank  forwarded  It  to  White- 
water, Wis.,  where  It  was  presented  to  Posey, 
who  refused  to  honor  the  same,  and  It  was 
accordingly  protested.  On  May  24,  1893,  this 
;ictiou  was  brought  to  collect  the  amount  from 
Tosey.  A  trial  In  the  county  court  resulted 
in  a  vonlk't  and  judgment  for  plaintiff.  Up- 
on nppeal  to  the  court  of  appeals,  this  Judg- 
ircat  was  affirmed.  42  Pac.  684.  The  case 
'ia\ing  originated  in  the  county  court,  the 
Jurisdiction  of  the  supreme  court  to  entertain 
this  appeal  is  unquestioned. 

(••lavlp-s  H.  Toll,  William  R.  Barbour,  and 
(.'.  M.  Garwood,  for  plaintiff  in  error.  S.  D. 
W'nll.ug.  for  defendant  In  error. 

H.VYT,  C.  J.  (after  stating  the  facts).  The 
priiv:;  le  of  law  is  well  established  by  which 
ouc  is  lield  who  accepts  a  draft,  and  thereby 
iudi'.i  I's  aiwiiier  to  pay  the  same.  It  is  found- 
ed r.;M.:i  sound  morality,  and  is  supported  by 
all  t.u!  autlioi-lties.  And  where  a  third  party 
advar  •«'.■!  money  upon  authority  given  to  draw 
generally,  or  for  a  definite  sum,  the  promise 
to  pay.  wliotlipr  expressed  In  positive  tenns, 
or  ini-'lied  from  the  authority.  Is  held  to  move 
dirc'c'Iy  to  the  lliii-d  party  who  has  been  In- 
ducc'i;  to  inirt  with  his  money  upon  the  faith 
of  ^^i-.cOi  promise.  The  letter  by  which  the 
bank  was  Induced  to  pay  Dunham's  draft 
conti;ins  a  conditional  promise  to  pay,  the 
only  <|ii'^s(ii:n  in  dispute  being  upon  the  ef- 
fect of  the  coinlltions  upon  which  such  pay- 
ment wa.s  made  to  depend.  The  conditions 
are  exinossid  in  the  following  language:  "If 
you  ai-c  still  there,  and  need  the  money  yet, 
you  can  iiial^e  draft  on  me  for  $500,  and  I 
will  pay  it."  Counsel  say  that  Posey  only 
intendt-'l  to  pay  a  draft  drawn  In  Chicago. 
It  Is  a  siiiliuient  answer  to  this  contention  to 
say  tliii;  there  is  nothing  upon  the  face  of 
the  li'tic:-  wliich  indicates  that  the  draft  was 
only  to  Ik'  drawn  in  Chicago.  The  letter  was 
not  at'.()ii'.ssod  to  Dunham  in  Chicago,  and 
there  wuri  notlilng  In  the  language  to  Indi- 
cate to  appellee  that  the  draft  was  to  be 
drawn  In  Chicago,  and  not  In  Denver.  If 
Posi  y  intended  to  limit  the  promise  to  pay  to 
a  dnift  drawn  In  Chicago,  he  should  have  used 
80i!:e  appropriate  words  to  have  expressed 
such  )in;itation.  After  the  bank  had  paid  the 
draft,  it  is  too  late  for  Posey  to  escape  11a- 
biii!.\-  by  reaisou  of  some  secret  Intent  not 
m.iil('  known  to  the  payor.  It  Is  true  that 
the  acceptor  of  a  draft  may  Impose  any  con- 
I'iijiin  niion  his  liability,  whether  such  condi- 
tion l<t'  founded  upon  good  reason  or  mere 
fa))rii(',  but  it  is  equally  trtie  that,  to  escape 
liability,  the  condition  must  be  dearly  ex- 
l(l•,»s^ed.  After  a  third  party  has  parted  with 
his  money,  upon  the  faith  of  a  writing,  and 
a  condition  is  relied  upon  to  relieve  from  lia- 
bility. su<-h  condition  must  be  soinetliing  more 
than  a  mere  inference  from  the  terms  of  the 


Instrument  upon  which  the  liability  of  the 
acceptor  depends.  All  such  writings  are  re- 
garded in  law  as  commercial  Instruments,  to 
be  liberally  Interpreted  for  the  protection  of 
those  who  have  given  faith  or  credit  to  them. 
Lawrence  v.  MeCalmont,  2  How.  426;  Bank 
V.  Reeknagel,  109  N.  Y.  482,  17  N.  E.  217. 
If  Posey  wished  to  limit  his  promise  to  pay 
to  a  draft  drawn  In  the  city  of  Chicago,  he 
should  have  expressed  such  limitation  in 
terms  that  could  not  have  been  misunderstood. 
Not  having  done  so,  we  must  hold,  with  the 
court  of  appeals,  that  the  bank  was  not  re- 
sponsible for  the  unexpressed  purpose  or  hid- 
den intention  of  Posey. 

The  second  claim  relied  upon  by  counsel  to 
defeat  a  recovery  is  based  upon  the  word 
"yet,"  as  It  appears  In  the  following  con- 
nection In  the  letter,  "If  you  •  •  •  need 
the  money  yet;"  the  contention  of  counsel 
being  that  the  letter  did  not  authorize  the 
payment  of  a  draft  upon  the  17th  day  of 
November,  or  17  days  after  the  date  of  the 
letter.  We  do  not  think  that  this  contention 
of  counsel  should  be  upheld.  Posey's  letter 
to  Dunham  not  only  Indicates  the  closest 
friendship  between  the  parties,  but  Is  well 
calculated  to  Inspire  otliers  with  confidence 
In  Dunham's  Integrity.  It  shows  that  Posey 
was  willing  to  assist  him  to  the  extent  of 
?.^00,  if  he  still  needed  that  sum.  Tlie  letter 
does  not  In  terms  limit  the  acceptance  of  a 
draft  to  be  drawn  within  a  definite  period. 
The  most  favorable  view  that  can  be  taken 
for  Posey  is  that  it  should  be  drawn  within 
a  reasonable  time,  and  a  delay  of  17  days 
was  not  unreasonable  or  sufficient  to  put  the 
bank  upon  inquiry.  Dunham  alone  could  de- 
termine, at  the  time  the  draft  was  made, 
whether  or  not  he  needed  the  money.  This 
was  a  matter  which  It  was  impossible  for  the 
bank  to  ascertain,  other  than  from  the  repre- 
eentations  of  Dunham,  and,  when  he  present- 
ed the  draft  with  the  letter,  the  bank  was  au- 
thorized to  Infer  that  he  then  needed  the 
money. 

The  two  questions  considered  are  the  con- 
trolling questions  In  the  case.  It  Is  unneces- 
sary to  elaborate  the  principles  upon  which 
our  conclusions  are  based.  They  are  set  forth 
with  great  perspicuity  in  the  very  able  opin- 
ion of  .Judge  Thomson,  of  the  court  of  ap- 
peals. See  I'osey  v.  Bank,  7  Colo.  App.  108, 
42  Pac.  084.  With  that  opinion  we  are  en- 
tirely satisfied,  and  the  Judgment  of  the  court 
of  ai)pcals  is  accordingly  affirmed.    Affirmed. 


WAKEMAN  V.  NORTON. 
(Supreme  Court  of   Colorado.     June  1,   1807.) 
Pi.BADixos  —  Mines  —  Eviufxoe    of    Titi.b    as 

AGAINST    TKESrASSKR  —  RlOIlTS     TO     LoDKS     E.\- 

tbnoino  ilkyonu    claim— bcudes  0»  proof — 
Presumitions. 

1.  The  defruae  that  plaintiff  is  not  the  real 
party  in  interest  must  lie  spwinliy  plcudoil. 

2.  In  an  nclion  to  recover  tlie  value  of  ore  al- 
leged to  have  been  wrongfully  taken  from  p'.aii).' 
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tiCTs  claim.  It  appeared  that  a  locnltoa  certificate 
of  said  cluim  was  filed  In  1880  by  one  M.:  that 
plaintiS  purchased  from  one  D.,  and  took  pos- 
lession  in  1885;  that  he  held  the  same  till  he 
sold  the  property,  in  1894,  having  done  durinij 
that  period  110  feet  of  work;  and  that  ameiulod 
certificates  were  filed  by  him  io  1890  and  1891. 
Defendant  asserted  no  title  to  the  claim,  but 
justified  his  intrusion  on  hia  riftht  to  follow  n  vein 
whose  apex  was  outside  the  surface  bouiidnries. 
neld,  that  plaintiff  was  prima  facie  entitled  to 
maintain  the  action,  notwithstanding  his  omis- 
sion to  produce  written  conveyances  from  the 
oriel  nsl  lorn  tor. 

3.  The  locator  of  a  mining  claim  is  presumed 
to  own  all  the  deposits  within  his  surface  lines 
until  one  disputing  his  rif;ht  to  certain  deposits 
tiierein  shows  thai  the  deposits  bo  claimed  are 
in  a  vein  whose  apex  is  within  the  surface  lines 
of  a  claim  belonging  to  said  claimant. 

4.  The  prima  fade  presumption  that  a  lode 
whoso  course  and  strike  are  substantially  paral- 
lel with,  and  run  in  the  same  direction  ns,  the 
side  iines,  continuos  in  the  same  din'Ction 
throughout  the  length  of  the  claim,  obtains  nut 
only  in  contests  over  surface  rights,  but  also 
where  extralateral  rights  are  involved. 

Appeal  ftom  district  court,  Dolores  county. 

Action  by  William  B.  Norton  against  Fenno 
Wakeman  to  recover  the  value  of  ore  wrong- 
fully taken  from  plaintlfTs  claim.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Re- 
Tersed. 

On  February  21,  1893,  William  B.  Norton 
commenced  this  action  against  Fenno  Wake- 
man  In  the  district  court  of  Dolores  county. 
On  May  16,  1803,  an  amended  complaint  was 
filed,  upon  which  the  cause  was  tried,  where- 
in it  Is  Infer  alia  averred  that  from  March  x, 
1887,  until  January  4,  18.93.  the  pl.ilntilT  was 
theownerand  in  the  actual  occnpntlou  and  pa»- 
sesston  of  the  Zona  K  lode  mining  claim,  situ- 
ate In  the  Pioneer  mining  district,  county  of 
Dolores,  state  of  Colorado,  describing  the  same 
by  metes  and  bounds;  that  during  that  time 
the  defendant  wrongfully  and  secretly  broke, 
extracted,  and  removed  therefrom  silver,  lead, 
and  gold  bearing  ores,  to  the  amount  and  value 
of  $30,000.  The  defendant.  In  bla  answer, 
denies  each  and  every  allegation  of  the  com- 
plaint not  thereinafter  admitted  or  qualified, 
and  admits  that  between  April  1,  1891,  and 
October  15,  1892,  he,  as  owner  In  and  lessee 
of  his  co-owners  of  the  Rthlena  lode  mining 
claim,  situate  in  the  same  mining  district,  and 
adjoining  the  Zona  K  claim  on  the  west.  In 
following  the  Ethlena  lode  on  Its  dip,  entered 
the  ground  in  controversy,  and  took  and  re- 
moved ore  therefrom  of  the  aggregate  value 
of  $2,500,  and,  as  an  affirmative  defense,  In 
substance  avers  that  there  exists  a  certain 
lode  and  vein  within  the  surface  boundaries 
of  the  Ethlena  claim,  which  extends  on  Its 
course  and  strike  lengthwise  through  said 
claim.  In  the  same  general  direction  aa  Its 
sidelines;  that  said  lode  and  vein  Is  in  rock 
in  place,  and  extends  downward  with  a  dip 
and  trend  to  the  eastward,  and  departs  so  far 
from  a  perpendicular  In  its  downward  course 
that  It  passes  through  and  beyond  the  eastern 
Bidellne  of  said  claim,  drawn  vertically  down- 
ward, and  into  ground  within  the  surface 
boundaries  of  the  Zona  K  claim;  that  be,  as 


a  co-owner  In  and  lessee  of  tbe  other  owners 
of  tbe  Ethlena  claim,  commenced  work  oa 
said  vein  and  lode  below  its  apex,  and  within 
the  surface  boundaries  of  tbe  Etblena;  that. 
In  exploring  the  same  on  its  dip,  be  ran  drifts, 
stopes,  and  levels  beyond  and  to  the  east  of 
tbe  eastern  sideline  of  the  Ethlena,  Into  tbe 
ground  In  controversy;  that  all  of  said  work 
was  done  upon  and  In  said  vein:  and  that  no 
other  entrance  was  made  by  him  upon  tbe 
Zona  K  claim,  and  whatever  ore  he  may  have 
taken  waa  taken  In  tbe  exercise  of  bis  right 
to  follow  said  vein  on  its  dip.  Plaintiff,  by 
his  replication,  traversed  the  allegations  of 
the  answer.  The  cause  was  tried  to  a  Jury. 
Upon  the  oonolusion  of  plaintiffs  evidence  In 
chief,  a  motion  for  nonsuit  was  Interposed 
and  overruled.  Thereupon  evidence  was  in- 
troduced by  the  defendant  on  his  part,  and 
evidence  in  rebuttal  by  the  plaintiff.  Verdici 
and  Judgment  rendered  in  favor  of  plaintiff 
for  $3,000  and  costs.  To  reverse  this  Judg- 
ment, Wakeman  prosecutes  this  appeal. 

John  Kinkald  and  H.  M.  Hogg,  for  appellant. 
Morrison  &  De  Soto,  for  appellee. 

GODDARD,  J.  (after  stating  the  tacts). 
Tbe  specifications  of  error  are  numerous,  but 
the  important  objections  they  present  may  be 
included  in  the  following  questions:  First. 
Was  the  action  rightly  prosecuted  in  the  name 
of  the  plaintiff?  Second.  Was  the  evidence 
introduced  by  plaintiff  sufficient  to  show  m 
valid  lo<-atIon  of  the  Zona  K  claim,  and  pri- 
ma facie  ownership  by  talm  of  the  ground 
from  which  the  ore  was  taken?  Third.  Did 
the  court  err  In  giving  and  modifying  cer- 
tain instructions  defining  the  law  relative  to 
apex  rights? 

Upon  tbe  trial  of  the  cause,  tbe  defendant 
undertook  to  show  that  the  phiintiff  was  not 
tbe  real  party  in  interest,  by  Inquiring  of 
plaintiff,  upon  cross-examination,  if  he  hod 
not,  in  panlug  with  bis  title  to  the  2k)na  K 
claim  prior  to  the  commencement  of  suit, 
transferred  to  bis  grantee  tlie  right  of  actioD 
for  the  trespass  complained  of.  We  think 
the  objection  to  this  Inquiry  was  properly 
sustained.  Aside  from  tbe  reason  that  it  waa 
not  proper  cross-examination,  It  was  clearly 
inadmissible  under  the  pleadings,  such  de- 
fense not  having  been  pleaded.  The  defense 
that  a  plaintiff  is  not  the  real  party  In  inter- 
est, to  be  available,  must  be  specially  pleaded. 
Pom.  Rem.  &  Rem.  Rights,  {  711,  and  cases 
cited. 

It  is  urged  in  support  of  the  second  objec- 
tion that  the  evidence  introduced  by  plain- 
tiff was  insufficient  to  show  a  valid  locatioik 
of  the  Zona  K  claim,  or  title  thereto  In  the 
plaintiff,  and  that  it  also  failed  to  show  that 
the  vein  from  which  the  ore  in  controversy 
was  taken  had  its  top  or  apex  within  tbe  amr- 
face  boundaries  of  that  claim,  but  that  It 
did  disclose  tbe  fact  that  such  apex  was  not 
BO  included.  It  appears  from  the  evidence 
that  a  location  certiticate  of  tbe  Zona  K  claim 


Digitized  by  VjUDVltr 


Colo.) 


WAKEMAN  V.  NOBTOIT. 


285 


was  filed  In  1880,  by  one  McKenzle.  riain- 
tiff  testifies  tliat  he  piircliased  the  claim  from 
one  Dumont,  and  entered  into  possesKtou  in 
1885.  At  that  time  he  found  a  notice  posted 
at  tlie  point  of  discovery  that  the  claim  was 
stalled,  witliout  specifying  in  wliat  uianner; 
that  the  discovery  disclosed  good  ore  at  the 
outcrop  of  the  Zona  Iv  vein;  that  he  was  in 
possession  of  the  claim  from  the  date  of  his 
purchase  until  he  sold  the  same,  in  is;i4; 
and  that  he  did  110  feet  of  work  on  the 
claim.  It  further  appears  that  an  ameU'led 
location  certificate  made  by  him  was  record- 
ed on  September  15,  1800,  and  that  he  also 
made  and  filed  another  amended  location  cer- 
tificate on  October  2,  18f>l.  The  defendant 
asserts  no  claim  to  the  Zona  K  claim  itself, 
but  Justifies  his  intrusion  within  its  surface 
boimdaries  upon  his  rlRht  to  follow  on  Its 
dip  a  vein  which  has  its  top  or  apex  outside 
such  surface  bouudoi'les.  Xotwithstauding 
his  omission  to  produce  the  written  convey- 
ances showing  the  transfer  of  the  title  from 
the  original  locator  to  hhn,  we  thlnli  the  ev- 
idence sufllcleutly  shows  a  valid  and  subsist- 
ing location,  in  the  actual  and  lawful  posses- 
sion of  the  plaintiff,  which,  prima  facie  at 
least,  entitles  him  to  maintain  the  present 
action.  But,  assuming  that  the  validity  and 
ownership  of  the  Zona  K  claim  was  sufll- 
clently  established  for  this  purpose,  appellant 
still  contends  that  the  evidence  introduced 
on  the  part  of  appellee  was  wholly  Insufll- 
cient  to  entitle  him  to  a  recovery,  since  It 
failed  to  show  that  the  vein  from  which  the 
ore  in  question  was  taken  had  Its  top  or  apex 
within  the  lx)undaries  of  that  claim,  and  in- 
sists that  the  burden  rests  upon  appellee  to 
establish  the  fact  that  the  ore  was  taken 
from  a  vein  or  lode  whose  top  or  apex  Is 
within  the  surface  lines  of  his  claim,  to  en- 
title him  to  a  recovery  therefor.  In  other 
words,  that,  so  long  as  the  Intruder  does  not 
Interfere  with  a  vein  whose  top  or  apex  Is 
within  the  surface  t>oundarles  of  plaintiffs 
claim,  be  has  no  right  of  complaint,  regard- 
less of  the  fact  that  ore  is  taken  from  within 
his  ground,  by  one  who  neither  has  nor 
claims  the  lawfid  right  to  take  the  same. 
With  this  contention  we  cannot  agree.  While 
It  Is  true  that  the  locator  of  a  mining  claim 
takes  It  subject  to  the  right  of  others  to  fol- 
low and  take  ore  from  any  vein  on  its  dip 
through  his  ground  the  top  or  apex  of  which 
is  Included  within  another  valid  lode  loca- 
tion, yet  we  think  he  Is  entitled  to  the  pre- 
siunption  that  what  Is  contained  within  his 
surface  boundaries  Is  his.  until  the  condi- 
tions upon  which  such  extralateral  right  de- 
(lends  are  shown  to  exist,  by  the  one  who 
seeks  to  avail  himself  of  stich  right.  In  Min- 
ing Co.  V.  Fitzgerald,  4  Morr.  MIn.  Rep.  380, 
Fed,  Cos.  No.  8,158,  Judge  Hallett  thus  con- 
cisely states  what  we  believe  to  be  the  cor- 
rect rule  In  such  cases:  "Within  the  lines  of 
each  location,  the  owner  shall  be  regarded 
as  having  full  right  to  all  that  may  be  found, 
until  some  (me  can  show  a  clear  title  to  It 


as  part  of  some  lude  or  vein  having  Us  top 
and  apex  in  other  territory.  To  state  th(> 
proposition  in  other  words,  we  may  say  that 
there  is  a  presumption  of  ownership  In  every 
locator  as  to  the  territory  covered  by  his  lo- 
cation, and,  within  his  own  lines,  he  shall  be 
regarded  as  lite  owner  of  all  valuable  de- 
posits, until  some  one  shall  show  by  prepon- 
derance of  testimony  that  such  deposits  be- 
long to  another  lode  having  its  top  and  apex 
elsewhere."  To  the  same  effect  are  Doe  v. 
Mining  Co.,  54  Fed.  035;  Consolidated  Wyo- 
ming «^oUl  Mln.  Co.  V.  Champion  Min.  Co.. 
63  Fed.  540;  Duggan  v.  Davey,  4  Dak.  110,  2(i 
X.  W.  887;  Cheesman  v.  Shreve,  IB  Morr.  Mln. 
Kep.  79,  37  h\\\.  36;  Iron  Sliver  Mhi.  Co.v.Kl- 
gln  Min.  &.  Smelting  Co.,  118  U.  S.  106,  6  Sup. 
Ct.  1177;  Iron  Sliver  Min.  Co.  v.  CampbeU, 
17  Colo.  267,  20  rac.  513.  In  thte  view  the 
plaintiff's  evidence  was  prima  facie  sufficient 
to  show  his  ownership  of  the  ore  taken  from 
withUi  the  ground  of  the  Zona  K  claim,  and 
It  devolved  upon  the  defendant  to  show  his 
right  thereto  by  a  preponderance  of  evidence. 
The  motion  for  nonsuit  was  properly  denied. 

From  this  conclusion  it  follows  that.  In 
meeting  the  burden  Imposed  upon  him  to 
show  his  right  to  the  ore  in  question  by  rea- 
son of  the  ownership  of  a  vein  or  lode  the 
apex  of  which  was  included  within  the  sur- 
face boundaries  of  the  Ktlilena  claim,  the 
defendant  was  entitled  to  have  the  Jury  cor- 
rectly informed  as  to  the  law  defining  the 
rights  of  the  owner  of  such  a  vein,  and  pre- 
scribing the  conditions  under  which  he  is 
entitled  to  extralateral  rights.  Appellant 
claims  that  the  law  In  this  respect  was  not 
correctly  given;  that  the  court  erred  In  Its 
general  instruction  No.  6,  wherein  the  Jury 
were  informed  that  "the  apex  must  pass 
through  both  lines  claimed  as  end  lines.  If 
the  apex  of  the  vein  does  not  so  pass  through 
both  the  lines  claimed  as  end  lines,  such  Hues 
can  be  considered  only  as  side  lines,  and  no 
location  which  has  not  end  lines  within  the 
Intent  of  the  law  can  give  any  rights  beyond 
Its  surface  boundaries."  And  also  In  modi- 
fying Instructions  Nos.  5  and  6,  asked  by  him, 
which  in  substance  requested  the  court  to  In- 
struct the  Jury  that  if  they  found  from  the 
evidence  that  the  owners  of  the  Ethlena 
lode,  or  their  grantors,  had  prospected  and 
determined  the  course  and  direction  of  the 
Ethlena  lode,  and  bad  found  the  course  and 
strike  of  the  lode  as  far  as  developed  to  be 
substantially  parallel  with,  and  running  In 
the  same  direction  as,  the  side  lines  of  said 
claim,  that  they  were  entitled,  prima  facie,  to 
the  presumption  that  such  vein  continues 
throughout  the  length,  and  passes  through 
the  end  lines,  of  said  claim.  The  court  add- 
ed a  modification  to  the  effect  that  such  pre- 
sumption obtained  only  for  the  purpose  of 
rights  over  the  surface  of  the  claim,  and 
within  the  surface  boundaries  thereof,  ex- 
tending downward  vertically,  thereby  depriv- 
ing defendant  of  the  benefit  of  such  pre- 
sumption so  far  aa  extralateral  rights  were 
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concerned.  In  Instructing  the  jury  that,  In 
order  to  give  any  eztrolateral  rights,  it  was 
essential  that  the  apex  or  top  of  a  vein  should 
on  its  course  pass  through  both  end  lines 
of  a  claim,  the  court  imposed  a  condition  that 
has  not  heretofore  been  announced  as  an  es- 
sential to  the  exercise  of  such  right  in  any 
of  the  adjudicated  cases.  It  has  never  been 
expressly  decided  by  the  supreme  court  of  the 
T'nitod  States  that  if  a  vein  enters  one  end 
line,  and  while  its  course  and  strllce  is  more 
in  the  direction  of  the  side  than  the  end  lines, 
yet  at  some  point  crosses  a  side  line,  that 
such  vein  may  or  may  not  be  followed  on  its 
dip.  Nor  do  we  regard  that  question  as  In- 
volved In  this  case.  Neither  the  pleadings 
nor  the  evidence  present  that  issue.  The 
theory  of  defendant,  as  disclosed  by  the  al- 
legations of  his  answer  and  proof,  Is  that  the 
apex  of  the  Ethlena  lode  Is  entirely  within 
the  Etblcna  location,  and  passes  through  both 
end  lines;  while  the  plalutitC  claims,  and  at- 
tempts to  show,  that  if  the  lode  from  which 
tlie  ore  was  taken  has  an  apex,  in  the  mean- 
ing of  the  statute!,  it  is  within  territory  to  the 
north  of  the  Etlilena  claim,  and  runs  parallel 
with  its  end  lines.  It  Is  manifest,  therefore, 
that  the  question  whether  a  locator  of  a 
mining  claim  has  a  right  to  follow  a  vein 
on  its  dip,  when  Its  top  or  apex  passes 
through  one  end  line,  and  on  its  strilte  de- 
parts from  one  of  the  side  lines  of  Ids  claim. 
Is  not  presented  in  this  case.  Tlie  theory  of 
defendant  being  that  tlie  Kthlena  vein  passes 
tlirough  both  end  line.s,  and  having  predl- 
<-ated  his  right  to  follow  It  Into  the  ground  in 
controversy  because  of  the  existence  of  that 
fact,  he  is  not  in  a  position  to  complain  be- 
cause the  court  gave  the  law  applicable  to 
such  a  theory.  And  since,  therefore,  the 
facts  disclosed  by  the  record  do  not  require 
it,  we  are  not  at  liberty  to  determine  whether 
the  extralateral  right  conferred  b.v  the  stat- 
ute is  incident  to  a  lode  or  vein  the  top  or 
apex  of  wliich  does  not  pass  through  both 
end  lines.  But  we  are  of  the  oplnlou,  how- 
ever, that,  under  the  testlmonj-,  defendant 
was  entitled  to  have  properly  submitted  to 
tlie  jury  the  question  wiiether  the  Ethlena 
lode  did  have  an  apex  within  the  Ethlena 
claim,  and.  If  so,  whether.  In  its  course,  it 
extended  tlirough  both  end  lines.  If  he  and 
his  grantors  had  pro.spected  and  developed 
tlie  lode  sutticiently  to  ascertain  that,  so  far 
as  developed,  its  course  and  strike  was  sub- 
stantially parallel  with,  and  ran  In  the  same 
direction  as,  the  side  lines,  he  was  entitled 
to  the  prima  facie  presumption  that  it  con- 
tinued in  the  same  direction  throughout  the 
length  of  the  claim.  Armstrong  v.  Lower, 
a  Colo.  308.  581.  And  this  presumption  ob- 
tains where  extralateral,  as  well  as  surface, 
rights  are  Involved.  We  think,  therefore, 
the  court  erred  in  modif}ing  the  instructions 
referred  to  in  this  respect,  and  that  such 
orror  was  probably  prejudical  to  defendant's 
rights.  Wo  deem  it  unnecessary  to  notice 
the  other  errors  assigned.    We  think,  aside 


from  the  objections  above  considered,  that 
the  court  correctly  announced  the  law  gov- 
erning the  case.  For  the  reasons  given,  the 
judgment  Js  reversed,  and  the  cause  remand- 
ed.   Reversed  and  remanded. 


PEOPLE  ex  rd.  JEROME  v.  REGENTS  OF 

UNIVERSITY  OP  COLORADO. 
(Supreme   Court  of  Colorado.     June   1,   1897.) 
State  UNivensiTi  —  Qio  Wakbanto  —  Fartibs — 
Removal  from  U.niveiisitt  Seat. 
1.  Const,  art  9,  f  12,  makes  the  regents  of  the 
I  state   university  a  body  conifrite-     Section   14 
1  conlidcs  to  them  the  general  superriBion  of  the 
I  university  and  exclusive  control  of  the  universitj- 
funds    and    approprintions.      Mills'    Ann.    St.    § 
I  4.i9.5  (Gen.  St.  S  3449),  provides  that  the  uni- 
versity  shall   include  certain   designated  depart- 
I  mentB,  and  such  others  as  the  i>oard  of  regents 
!  may  determine  uecessary.     Held  that,  thouRli  the 
,  board  of  regents  is  a  public  corporation,  its  va- 
'  rious  functions  of  udministratiou,  affecting  the 
I  public,  are  franchises. 

I      2.  The  objection  to  the  r^ht  of  a  private  per- 
,  son  to  maintain  a  proceeding  in  the  nature  of 
quo  warranto  to  exclude  the  regents  of  the  state 
,  university  from  the  exercise  of  a  franchise  al- 
1  legcii  to  be  nsun>ed  by  them  cannot  be  raised  ou 
i  nppeiil,   where  defendants  made  no  objection  in 
the  district  court,  hut  filed  an  answer,  and  the 
court  heard  the  evidence  of  both  parties,  and  de- 
cided the  cau.se  ou  its  merits. 

3.  Such  proceeding   should   be  in  the  control 

of  a   private  parl.v,  suliject   to  tlie  supervisor}- 

power  of  the  court,  since  Mills'  Ann.  St.  {  4610 

I   ((ren.  St.  i  34(>4).  makes  the  attorney  general 

tlie  legal  advis<>r  of  the  board  of  regents,  and, 

thouBh  the  proceeding  in  the  lower  court  would 

be   proix-rly   inatitutod   by   the  district  attorney 

(Civ.  Code,  {  289),  the  attorney  general  would 

I  l)e  oiiiitled  to  control  the  canse  (Sliils'  Aim.  St. 

8  178:{;    (Jen.  St.  §  1344)  whenever  it  reached 

the  supreme  court,  and  could  not  properly  repre- 

;  sent  both  parties. 

j      4.  Under  (^onst.  art.  8,  i  5.  providing  that  the 

i  state  university  shaU  he  located  at  Boulder,  the 

I  I)oard  of  regents  cannot  authorize  the  faculty  of 

a  certain  department  to  conduct  their  lectures  at 

I  Deuver,  though  providing  that  appropriations  for 

that  department  shall  not  lie  increased,  and  that 

all  graduating  exercises  shall  he  held,  the  busl- 

I  ness  office  kept,  and  the  first  year's  instruction 

'  of  the  department  be  given,  at  Boulder. 

I  Appeal  from  district  court,  Arapahoe  county. 
I  Proceeding  by  the  people  in  the  nature  of 
!  quo  warranto,  on  the  relation  of  Frank  Je- 
I  rome,  against  the  regents  of  the  university  of 
Cblorado.  From  a  judgment  in  favor  of  de- 
I  fendant,  relator  appeals.     Reversed. 

I      A.  E.  Pattison,   Oscar  Renter,  and  L.  W. 

I  Iloyt,  for  appellant.    B.  L.  Carr,  Atty.  Gen., 

I  Calvin  E.  Reed,  Asst.  Atty.  Gen.,  George  H. 

I  Thome,  .\s.st.  Atty.  Gen.,  W.  L,  Murphree, 
Moses  Hallctt,  Hugh  Butler,  and  W.  H.  Bry- 
ant, for  appellee. 

CAMPBELU  J.  This  is  a  proceeding  In  the 
nature  of  quo  warranto,  under  section  289  of 
the  Civil  Code  of  1887,  and  is  prosecuted  In  the 
name  of  the  people  of  the  state  of  Colorado, 
on  the  relation  of  Frank  Jerome,  a  private  cit- 
izen of  the  state,  and  a  resident  freeholder 
and  taxpayer  of  Arapahoe  county.  Its  object 
Is  to  excludo  tiie  defendant  corporation  (the 
regents  of  the  university  of  Colorado)  from  the 
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exercise  of  a  franchiBe  alleged  to  be  tmlaw- 
f ully  usurped  by  It.  The  material  facts  are 
not  In  controversy.  By  section  5  of  article 
8  of  our  constitution  the  state  unirerslty  la 
located  at  Boulder,  and  under  the  decision  of 
this  court  (In  re  State  Institutions,  9  Colo.  62t>, 
21  Pac.  472),  Its  location  cannot  be  changed 
except  by  constitutional  amendment  Under 
section  12  of  article  9  the  regents  of  the  uni- 
versity are  constituted  a  body  corporate,  to  be 
known  by  the  name  of  the  "Regents  of  the 
University  of  Colorado."  To  this  corporation 
section  14  of  the  same  article  confides  the 
general  supervision  of  tbe  university,  and  ex- 
clusive control  of  tbe  university  funds  and 
appropriations.  Chapter  128  of  Mills'  Anno- 
tated Statutes  (Oen.  St.  1883.  c.  112)  is  but  an 
enactment  in  these  particulars  of  tbe  consti- 
tutional provisions,  and,  of  course,  adds  noth- 
ing thereto.  By  section  4o95,  Mills'  Ann.  St. 
(Gen.  St.  f  3440),  tbe  university  shall  include 
certain  designated  departments,  and  such  oth- 
er departments  as  the  board  of  regents  may 
determine;  but  tbe  board  Is  not  required  to 
establish  these  departments  (except  tbe  nor- 
mal and  preparatory)  until  such  time  as,  in 
their  Judgment,  tbe  wants  and  necessities  of 
the  people  require  it.  Pursuant  to  this  au- 
thority, the  regents,  several  years  prior  to 
1802,  established  at  Boulder  a  medical  depart- 
ment of  tbe  university,  consisting  of  a  three- 
years  course  with  a  full  and  complete  system 
of  Instruction;  but,  as  they  claim,  owing  to 
lacft  of  clinical  facilities  at  that  town,  the  de- 
partment was  not  a  success.  After  a  thor- 
ough consideration,  the  regents  concluded  that 
It  would  be  best  for  tbe  university  to  have  the 
last  two  years  of  the  medical  course  conducted 
In  Denver,  about  30  miles  from  Boulder,  the 
constitutional  seat  of  the  university.  To  this 
end,  at  a  meeting  of  the  board  on  April  6, 
1892,  the  following  resolution  was  unanimous- 
ly adopted:  "Resolved,  that  the  medical  fac- 
ulty may  conduct  their  lectures  in  Denver  for 
said  two  years  [1.  e.  the  last  two  years  of  the 
course],  with  the  understanding  that  tbe  ap- 
propriation heretofore  granted  to  the  medical 
department  shall  not,  on  that  account,  be  In- 
creased, and  this  resolution  is  with  the  fur- 
ther understanding  that  all  graduating  exer- 
dses  shall  be  held  at  the  university  proper, 
and  that  tbe  Instruction  for  tbe  first  year  of 
the  course  shall  be  given  at  the  university; 
that  this  resolution  shall  remain  In  force  until 
satisfactory  clinical  advantages  can  be  bad  at 
the  university."  Acting  under  this  vote  of 
the  board,  the  last  two  years  of  tbe  medical 
cotirse  have  since  that  time  been  conducted 
at  Denver,  and  not  at  Boulder,  and  the  teach- 
ing and  other  instmction  therein  have  been 
done  at  Denver,  without  increased  cost  to  the 
university.  The  graduating  exercises  are  held, 
the  degrees  conferred,  the  business  office  Itept, 
and  the  entire  first  year's  course  conducted, 
at  Boulder.  It  Is  claimed  by  the  relator  that 
such  resolution  of  the  board,  and  its  subse- 
<iuent  conduct  in  giving  effect  thereto,  were 
unauthorized,  and  constituted  an  usuipation 


by  the  board  of  a  franchise  which  It  did  not 
lawfully  possess.  Upon  the  foregoing  facts 
being  presented  to  the  district  court  of  Arap- 
ahoe county,  it  dismissed  tbe  proceedings  at 
the  cost  of  tbe  relator,  and  be  thereupon 
brought  the  case  by  appeal  to  this  court. 

The  main  questions  in  the  case  are:  Does 
the  manner  of  teaching  medicine  in  Denver 
practically  amount  to  the  conducting  of  a 
medical  department  of  the  university  at  Den- 
ver, and  the  removal  thereof  from  Boulder? 
And,  If  so,  do  the  right  and  power,  undoubt- 
edly existing,  of  establishing  a  medical  de- 
partment at  Boulder,  include  or  imply  the  au- 
thority to  teach  medicine  at  Denver  as  an  In- 
cident of  the  former  power?  Two  preliminary 
questions  are  urged  upon  us  by  the  appellee: 
First  The  relator  has  no  right  to  institute  or 
prosecute  this  proceeding.  Second.  This  court 
has  no  jurisdictbn  to  entertain  this  api)eal. 
These  propositions  are  considered  in  their  in- 
verse order. 

1.  Confessedly,  unless  tbe  determination  of 
a  constitutional  question  is  necesKary  to  the 
decision  of  the  controversy,  or  a  franchise  Is 
Involved,  Jurisdiction  does  not  attach.  Pos- 
sibly the  two  grounds  might  be  considered  to- 
gether, but  the  former  may  be  left  until  the 
main  question  In  the  case  is  reached.  The 
appellee  strenuously  contends  that  there  is  no 
such  question  as  a  franchise  in  the  case,  and 
dtes  a  large  number  of  authorities  in  support 
of  Its  position.  Some  of  these  authorities  are 
not  in  point,  because  they  relate  merely  to  the 
acts  of  public  officers,  engaged  as  agents  of 
the  government,  and  acting  as  individuals.  In 
the  conduct  of  state  affairs.  Under  the  con- 
stitutional provision  already  cited,  the  regents 
of  the  university  of  Colorado  are  express- 
ly made  a  body  corporate.  It  is  true  that 
defendant  is  a  public,  and  not  a  private,  cor- 
poration, and  that  its  rights  and  franclilses 
are  not  vested.  In  the  sense  that  they  may  not 
be  altered  or  altogether  tal^en  away  by  tbe 
general  assembly,  except  in  so  far  as  limited 
by  the  constitution;  yet  its  various  functions 
of  administration  affecting  the  public  are 
franchises  conferred  by  the  constitution  and 
the  general  assembly.  Just  as  much  as  though 
the  corporation  was  a  private  one,  and  are 
fi-anchlses  in  the  same  sense,  subject  to  al- 
teration, that  the  various  functions  of  a  pri- 
vate corporation  are  franchises.  The  right  of 
the  defendant  to  be  a  corporation  is  a  fran- 
chise; and,  while  the  grant  in  the  one  case 
to  a  private  corporntion  is  attended  with  the 
incident  of  inviolability  by  the  state,  if  the 
grant  Includes  a  contract,  and  In  tbe  other 
case  of  a  public  coi-poKition  no  such  results 
follow,  nevertheless,  the  rlglits  and  privileges 
conferred  In  both  cases  are  grants  by  the 
sovereign  authority,  and,  when  accepted  and 
exercised  by  a  conwratlon,  public  or  private, 
are  franchifes.  While  It  Is  also  true  that 
many.  If  not  most,  of  the  things  which  the 
defendant  coriwratlon  may  do  in  and  alKwt 
the  supervision  of  the  university  may  be  done 
by  private  Individuals  with  respect  to  private 
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schools  or  colleges  conducted  by  them,  and 
If  done  by  the  latter  are  not  franchises,  yet 
when  done  by  the  defendant  in  Its  public 
corporate  capacity  are  franchises.  4  Thomp. 
Corp.  |§  5335,  5383;  Regents  of  Nebraska  Uni- 
versity V.  McConuell,  5  Neb.  423;  Regents  of 
Michigan  University  v.  Board  of  Education 
of  Detroit,  4  Mich.  212;  People  v.  Trustees  of 
Geneva  College,  5  Wend.  211;  State  v.  Re- 
gents of  University,  55  Kan.  389,  40  Pac. 
«56. 

2.  We  have  been  favored  with  an  elaborate 
treatise  upon  some  of  the  phases  of  the  law 
of  quo  warranto,  and  a  long  list  of  authori- 
ties is  called  to  onr  attention  to  the  points  that 
tliis  relator  cannot  file  an  Information  with- 
out leave  of  court,  and  that  he  has  not  shown 
suilicient  interest  to  maintain  the  proceeding. 
We  appreciate  the  diligence  and  learnhig  of 
counsel  in  these  particulars,  but  in  onr  view 
much  of  ''lie  discussion  Is  not  relevant.  Coun- 
8el  concede  that,  under  the  provisions  of  our 
Code,  leave  of  court  is  not  required  at  all 
when  the  district  attorney  acts  upon  his  own 
responsibility.  If,  upon  request,  he  refuses  to 
act,  a  private  person,  as  relator,  may  institute 
the  proceeding,  without  obtaining  leave  of 
court  in  the  first  instance.  But,  after  the 
complaint  is  filed,  the  court  may  then  deter- 
mine, and  it  is  its  duty  to  determine,  whether 
the  private  relator  has  the  right  to  institute 
the  proceeding  at  all,  or  the  right  further  to 
maintain  it.  In  the  case  at  bar,  the  facts  are 
that  the  district  court  permitted  the  relator  to 
file  his  compLalnt;  at  least,  wc  must  assume 
that  such  permission  was  given  from  its  con- 
duct of  the  case.  No  objection  was  made  by 
the  defendant  in  any  form,  eitlier  by  motion, 
demurrer,  or  answer,  to  the  right  of  the  re- 
lator either  to  bring  or  prosecute  the  proceed- 
ing. Upon  the  contrary.  It  filed  its  answer, 
and  upon  the  issues  of  fact  thus  Joined  the 
court  proceeded  to  a  hearing  of  evidence  of 
both  parties,  and  decided  the  cause  upon  Its 
merits.  This  conduct  of  the  defendant  oper- 
ates as  a  waiver,  so  far  as  a  party  may  waive 
such  a  question,  of  the  objection  it  now  makes 
for  the  first  time  upon  appeal  to  the  right  of 
the  relator  to  bring  and  malntahi  this  pro- 
ceeding. While  it  may  be  true  that  In  this 
state  the  general  doctrine  is  established  (Peo- 
ple V.  Grand  River  B.  Co.,  13  Colo.  11,  21 
Pac.  898)  that  a  purely  private  person  may 
not,  as  a  matter  of  right,  prosecute  an  infor- 
mation under  our  Code  to  correct  wrongs  done 
to  the  public,  but  is  confined  to  cases  where 
the  injury  peculiarly  affects  him,  yet  the  au- 
thorities seem  to  be  unanimous  that,  when 
once  the  discretion  of  the  court  in  which  the 
proceeding  is  brought  has  been  exercised,  and 
permission  given  to  relator  to  file  an  informa- 
tion, such  discretion  is  exhausted,  and  may 
not  be  recalled,  but,  on  the  contrary,  the  court 
must  then  proceed  to  determine  the  contro- 
versy, the  same  as  any  other,  upon  the  law 
and  the  facts.  High,  Extr.  Rem.  §  606.  But, 
under  our  practice,  whatever  the  general  rule 
may  be  in  other  cases,  where  the  unlawful 


assumption  of  a,  franchise  is  charged  against 
the  regents  of  the  university,  there  is  mani- 
fest propriety,  if  not  necessity,  in  holding  that 
a  proceeding  to  correct  the  wrong  should  be 
In  the  control  of  a  private  party,  subject  to 
the  supervisoiy  power  of  the  court  For,  by 
section  4610,  Mills'  Ann.  St.  (Gen.  St.  S  3464). 
the  attorney  general  is  made  the  legal  adviser 
of  the  board  of  regents,  and  it  is  his  duty  to 
Institute,  prosecute,  and  defend  all  suits  in 
its  behalf;  and  though,  under  our  Code  (Civ. 
Code,  i  289),  the  district  attorney,  and  not  the 
attorney  general  (Atchison,  T.  &  S.  F.  E.  Co. 
V.  People,  5  Colo.  60),  is  the  proper  officer  to 
Institute  proceedings  in  quo  warranto  in  the 
Inferior  courts,  and  he  may  also,  under  Mills* 
Ann.  St  i  1551  (Gen.  St  {  1056),  follow  the 
case  into  the  supreme  court,  still,  whenever 
the  cause  reaches  the  supreme  court,  the  at- 
torney general,  under  Mills'  Ann.  St  i  1783 
(Gen.  St  S  1344),  would  at  once  be  entitled, 
from  that  time,  to  control  Its  further  progress. 
Unless,  therefore,  the  proceeding  may  be 
maintained  by  a  private  party,  it  wlU  be  read- 
ily seen  that  there  might  be  a  miscarriage  of 
Justice;  for,  if  the  attorney  general,  with  the 
inconsistent  duties  imposed  by  law  upon  him 
of  representing  both  parties  to  the  controver- 
sy, should  conclude  to  act  in  the  double  ca- 
pacity, or  for  any  reason  conclude  that  the 
regents  should  not  be  disturbed,  there  would 
be  no  practical  way  of  correcting  the  wrong, 
however  fiagrant  might  be  the  conduct  of 
which  the  regents  were  guilty. 

3.  Coming,  now,  to  the  principal  question, 
we  do  not  find  much  difficulty  in  its  determina- 
tion. Counsel  for  appellee  with  plausibility 
argue  that  the  question  is  not  so  much  one  of 
power  as  of  expediency,  and  that  In  all  ques- 
tions of  administration  the  regents  are  given 
a  discretion,  with  which  a  private  person  may 
not  interfere,  and  over  which  the  courts  have 
no  control.  In  many.  If  not  In  most,  of  the 
great  universities,  the  XK>licy  is  to  concentrate 
at  one  central  seat  every  part  of  all  their  de- 
partments. Whether,  in  the  case  at  bar,  the 
regents  have  acted  wisely,  and  for  the  best 
interests  of  the  university  and  of  the  pub- 
lic, is  not  a  matter  for  onr  consideration. 
As  we  regard  It,  the  question  before  us  Is 
whether,  under  the  constitution  and  statutes 
of  this  state,  the  regents  have  the  power,  or 
the  franchise,  to  teach  medicine,  or  conduct 
the  medical  school  of  the  university,  at  any 
place  outside  of  Boulder.  While  the  resolu- 
tion hereinbefore  set  out  contemplates  the 
teaching  for  the  last  two  years  of  the  course 
at  Denver  as  a  temporary  expedient,  and  only 
until  suitable  hospital  and  clinical  facilities 
are  furnished  at  Boulder,  the  record  abun- 
dantly discloses  that  no  such  facilities  exist 
there  now,  or  are  likely  ever  to  exist  so  as  to 
call  for  a  change  from  this  so-called  temporary 
arrangement  That  the  conducting  of  the  last 
two  years  of  the  course  in  Denver  is  prac- 
tically a  removal  of  the  medical  department 
from  Boulder  scarcely  admits  of  a  reasonable 
doubt     The  first  year's  course  Is  sUll  pac- 
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Miwl  at  BoTilder,  but  the  Instrurtlon  there 
plven  Is  chiefly  such  as  might  be  imparted  In 
the  other  departments  of  the  university.  In- 
deed, proTislon  Is  made  whereby,  upon  certain 
conditions,  one  may  receive  a  degree  without 
ever  having  taken  the  fli-st  year's  course  at 
Boulder;  so  that,  practically,  one  may  be  grad- 
nateil  from  the  medical  department  without 
ever  having  been  present  at  the  universlt,v  at 
Boulder,  except,  possibly,  upon  commeneeinent 
day.  to  receive  his  diploma,  and  even  this  is 
not  a  positive  requirement.  The  defendant, 
therefore,  having  substantially  removed  the 
medical  department  to  Denver,  the  question  re- 
curs, has  it  the  power  so  to  do?  So  far  as 
we  are  advised,  there  Is  no  precedent  e.Tactly 
in  point:  that  is.  where  such  an  attempt  was 
made  by  a  public  corporation,  or  by  the  man- 
aging board  of  a  state  educational  institution. 
In  the  case  of  People  v.  Auditor  General,  17 
Mich.  101,  the  legislature  had  provided  for  the 
IMiyment  of  a  tax  to  the  regents  of  the  uni- 
versity upon  condition  that  they  carried  Into 
effect  a  prior  law  of  the  state  providing 
that  there  should  always  be  at  least  one  pro- 
fessor of  homeopathy  in  the  department  of 
medicine.  The  regents  claimed  to  have  com- 
piled with  this  provision  by  adopting  resolu- 
tions organizing  in  the  department  of  medi- 
cine a  school  called  the  "Michigan  School  of 
Homeopathy,"  which,  however,  was  to  be  lo- 
cate<l  at  some  suitable  place,  to  lie  selected  by 
the  regents,  other  than  Ann  Arbor,  which  was 
the  seat  of  the  university,  and  where  the 
medical  department  of  the  university  had  pre- 
vlotisly  been  organlited  and  still  existed.  In 
a  proceeding  by  mandamus,  brought  by  the 
regents  to  compel  the  auditor  general  to  pay 
the  tax,  the  supreme  court  held  that,  consider- 
ing the  legislation  of  that  state,  it  was  fairly 
within  the  contemplation  of  the  legislature,  in 
providing  for  this  tax,  that  the  new  professor- 
ship should  be  established  at  the  same  place, 
viz.  at  Ann  Arbor,  where  the  university  and 
the  medical  department  were  located.  There- 
fore the  regents,  not  having  eomplied  with  the 
conditions  Imposed  by  the  donor  of  the  tax, 
were  not  entitled  to  the  gift.  The  precise  ques- 
tion here  raised  was  not  there  decided,  but  In 
the  separate  opinions  of  three  members  of  the 
court  much  light  is  tlirown  upon  the  principle 
which  should  control  the  decision  here.  Mr. 
Justice  Campbell  was  in  favor  of  granting  the 
Writ  upon  the  broad  ground  that  the  regents 
had  the  power  to  locate  any  department  of  the 
tmlversity  at  any  place  In  the  state  where 
they  saw  fit;  while  Mr.  Justice  Chrlstlancy 
was  of  the  opinion  tiiat,  the  univeraity  having 
been  located  at  Ann  Arbor  by  the  legislature, 
it  was  beyond  the  power  of  the  regents  to  es- 
tablish any  part  of  any  department  else- 
where without  legislative  permission  to  that 
effect.  The  reasons  given  in  Mr.  Justice 
Craves'  opinion  are  to  the  same  purport,  al- 
though the  writ  was  refused  upon  the  ground 
that  the  regents  had  not  complied  with  the 
condition  imposed  by  the  legislature.  The 
case  of  People  r.  Trustees  of  Geneva  College, 
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supra,  if  the  same  rule  applies  to  public  as  to 
private  corporations,  as  we  think  it  does,  is, 
as  to  the  question  we  are  now  considering, 
in  point.  Geneva  College  was  Incorporated 
under  the  laws  of  New  York,  and  by  Its  char- 
ter was  located  at  the  village  of  Geneva.  It 
established  a  medical  school  in  New  York  City, 
and  there  conducted  a  school  of  medicine. 
Whereiipon  the  attorney  general  filed  an  in- 
formation in  the  nature  of  quo  warranto, 
charging  that  the  trustees  were  exercising, 
or  usurping,  franchises  without  authority  of 
law.  In  an  able  opinion  by  Chief  Justice 
Ravage  it  was  held  that  the  college  was  un- 
lawfully usurping  a  franchise  in  the  appoint- 
ment of  a  medical  faculty  for  the  purpose  of 
giving  Instruction  in  medicine  in  the  city  of 
New  York.  The  entire  opinion  is  interesting 
and  InstiTictlve  upon  thlr.  and  other  branches 
of  tlip  case  before  us.  Upon  the  principal 
question  in  the  case  the  chief  Justice  said: 
"This  corporation,  by  the  very  tenns  of  Its 
charter.  Is  restricted  as  to  place,  as  much  so 
as  is  the  Bank  of  Geneva.  Suppose  the  Bank 
of  Geneva  were  to  establish  an  office  of  dis- 
count and  deposit  in  the  city  of  New  York: 
could  they  Justify  such  a  proceeding?  It  may 
be  answered  that  the  charter  of  this  bank  con- 
tains an  express  prohibition  against  carrying 
on  business  elsewhere;  but  without  such  pro- 
hibition there  would  be  no  question  on  the  sub- 
ject, and  It  would  be  no  answer  to  say  that 
the  bills  are  signed  in  Geneva.  And  yet  the 
cases  would  be  precisely  parallel.  The  sign- 
ing of  the  degi"ee  gives  no  more  locality  to 
the  business  of  Instruction  tlian  the  signing 
of  a  bank  bill  does  to  the  operation  of  dis- 
counting a  note.  It  is  at  Geneva,  If  anywhere, 
that  the  defendants  have  an  existence,  and 
the  capacity  to  appoint  professors  and  give  in- 
struction, as  well  as  to  sign  the  diploma. 
CoriMratlons  take  nothing  by  implication.  Cer- 
tain powers  are  indeed  Incidental  to  the  prln- 
ci|)al  business  to  be  carried  on,  but  the  in- 
struction of  youth  at  Geneva  by  no  means  re- 
quires or  Justifies  the  establishment  of  a 
branch  In  the  city  of  New  York.  If  one 
branch  of  the  business  may  be  carrle«l  on  out 
of  the  village  of  Geneva,  the  whole  may,  and 
Geneva  College  may  locate  herself  anywhere 
in  the  state;  nay,  in  every  town  In  the  state. 
Such  a  claim  would  be  preposterous  and  ab- 
surd, yet  equally  well  founded  In  legal  right 
with  the  claim  we  are  now  e.xamlulng.  * 
•  *  The  information  in  tills  case  is  not 
against  certain  persona  assuming  to  exer- 
cise corporate  powers  without  authority,  but 
against  a  corporation  claiming  the  exercise  of 
powers  not  confeired  upon  It  by  its  charter. 
That  the  college  does  not  possess  the  power 
claimed,  seems  to  me  most  manifest." 

In  principle  we  see  no  distinction  between 
that  case  and  the  one  at  bar.  Our  constitu- 
tion confirms  the  location  of  the  university 
of  Colorado  at  Boulder,  and  our  statute  but  re- 
atnrms  it.  The  location  of  the  university  In- 
cludes all  its  departments,  and  every  part 
thereof.    With  the  wisdom  of  this  policy,  we 
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repeat,  we  are  not  now  concerned.  It  is  con- 
ceded to  be  a  part  of  our  state  history  that  the 
location  of  the  university  was  not  "solely  the 
result  of  a  selection  of  the  fittest  place  for 
such  an  institution,  but  was  largely  the  result 
of  the  claims  made  and  enforced  by  that  par- 
ticular section  of  the  state  to  baye  one  of  the 
great  Institutions  of  the  state  located  In  Its 
midst"  This  has  Its  bearing,  and  should 
have  its  influence,  upon  the  interpretation  to 
be  given  to  the  language  of  the  constitution, 
If  of  doubtful  imi>ort;  but  in  this  case  the 
meaning  Is  so  plain  and  clear  that  it  needs 
not  the  aid  of  contemporaneous  history  to  in- 
terpret It.  In  Re  State  Institutions,  supra, 
this  court  recognized  that  the  location  of  these 
institutions,  includlnj;  the  university,  was  con- 
firmed by  the  constitution.  It  the  regents 
have  the  power  to  remove  a  part  of  any  of 
the  departments  of  the  university,  it  follows 
that  they  have  the  power  to  remove  the  entire 
department.  If  they  have  the  right  to  re- 
move an  entire  department,  they  also  have 
the  power  to  remove  all,  or  such  of  the  de- 
partments as  they  may  determine.  To  say 
they  have  any  such  power  would  be  equiva- 
lent to  declaring  that  they  might  remove  the 
entire  university  from  Boulder,  and  thus  over- 
ride the  constitution  itself,  and  render  nu- 
gatory the  efforts  of  those  by  whom  the  loca- 
tion was  secured.  The  fact  that  the  regents 
keep  their  business  office  at  Boulder,  that  com- 
mencement exercises  are  held  there,  and  di- 
plomas awarded,  and  fees  received,  and  ac- 
counts liept,  is  not  a  compliance  with  the 
mandate  of  the  constitution  that  the  uni- 
versity located  at  Boulder  is  the  uni- 
versity over  which  they  have  supervisory 
power.  To  retain  the  sliell  at  Boulder,  while 
the  real  work  of  the  university,  or  of  any  of 
Its  Integral  parts,  is  done  elsewhere,  would 
be  an  evasion  of  the  letter  and  spirit  of  the 
statutes  ana  the  constitution.  That  instru- 
ment, indeed,  gives  to  the  regents  the  gen- 
eral supervision  of  the  university;  but  this 
does  not  include  the  power  to  establish  the 
university,  or  change  Its  location,  in  whole  or 
in  part,  as  previously  fixed  by  the  constitution 
and  statutes  of  the  state.  Tlieir  supervision 
must  relate  to,  and  be  confined  to,  the  univer- 
sity, nnd  all  its  departments,  as  located  at 
Boulder,  and  not  elsewhere. 

The  Judgment  of  the  district  court,  therefore, 
is  reversed,  and  the  cause  remanded,  with 
instructions  to  grant  the  writ  prayed  for  by 
tlio  reliitor.  excluding  the  defendant  corpora- 
tlnn  from  exercising  the  francliise  of  teaching 
medicine  at  Denver.     Reversed. 


(15  Utah  «1) 

ROYCE  v.  SALT  I.,AKE  CITY. 

(SuproniG  Court  of  Utah.    June  19.  1897.) 

Municipal  Cobpokatioss — Liability  por  Tokts 

OF  OFFUfcKs— Fai.se  ImPRIEON'MEN'T 

— CoNvrcTs. 

1.  Plnintiff  was  arrested  by  a  police  officer  of 
defendant  for   vagrancy,   without  warrant,   no 


public  offense  being  diown  to  have  been  commit- 
ted in  his  presence.  Plaintiff  was  tried  on  a 
verbal  charge  of  vagrancy  in  the  police  court, 
without  any  written  complaint  t>eing  filed  against 
him,  was  convicted,  and  sentenced  to  imprison- 
ment, but  not  to  bard  labor,  and  held  without 
commitment  from  the  police  court.  By  order  of 
the  chief  of  police,  plaintiff  was  put  at  work 
upon  the  stone  quarry,  where  he  received  from  a 
fellow  prisoner  the  injury  complained  of.  Hrlil, 
that  the  acts  of  the  chief  of  police,  requiring 
him  to  work  breaking  stone,  when  not  sentenced 
to  hard  labor,  at  the  time  of  the  injury,  were 
ultra  vires;  that  the  officers  were  not  acting  as 
agents  of  the  city  government,  but  were  tres- 
passers, and  the  corporation  is  not  liable  to  the 
action  for  damages. 

2.  Authority  granted  by  resolution  of  a  city 
council,  directing  the  marshal  to  work  prison- 
ers, does  not  confer  the  right  to  require  those  in 
custody,  but  illegally  imprisoned,  and  not  sen- 
tenced to  hard  lalx)r,  to  be  thug  employed. 

3.  All  torts  or  wrongful  acts  of  an  agent  or 
officer  of  a  municipal  corporation,  not  resting 
upon  contract,  but  which  are  "ultra  vires,"  in  th<; 
proper  sense  and  meaning  of  the  term,  will  not 
create  an  implied  liability  on  tiie  part  of  the 
corporation. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  county; 
John  A.  Street,  Judge. 

Action  by  Guy  C.  Royce  against  Salt  Lake 
City  for  false  imprisonment.  Ftom  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

W.  A.  McKay  and  D.  B.  Hempstead,  for  ap- 
pellant. Powers,  Straup  &  Lippman  and  L. 
M.  Armstrong,  for  respondent 

MINER,  J.  Plaintiff  was  arrested  by  a  po- 
lice officer  of  defendant  for  vagrancy,  without 
a  warrant,  no  public  offense  tieing  shown  to 
have  been  committed  in  his  presence.  He  was 
tried  on  the  verlMl  charge  of  vagrancy,  un- 
der the  city  ordinances  of  Salt  Lake,  In  the 
police  court,  witliout  any  written  complaint 
being  ffied  against  him.  Plaintiff  interpo.sed 
a  plea  of  not  guilty,  was  tried,  and  convicted 
of  the  offense  charged,  and  sentenced  to  im- 
prisonment in  tlie  city  Jail  for  a  period  of  60 
days.  He  was  afterwards  held  by  the  jailer 
of  the  city  jail  without  any  commitment  from 
the  police  cotirt  Through  the  direction  of  the 
chief  of  police  and  jailer,  iie,  with  other  pris- 
oners, was  placed  in  the  custody  of  guards, 
and  set  at  work  breaking  rock  for  Salt  Lake 
City,  mider  sheds  prepared  for  that  purpose 
by  the  city  marshal,  and  for  the  protection  of 
city  prisoners.  The.se  sliods  were  located  near 
a  stone  quari7,  which  was  iu  charge  of  the 
street  sui)ervisor.  The  broken  rock  was  useil 
for  repairing  sidewalks  in  the  "city.  While  so 
engaged  in  breaking  rock,  plalnflff  was  Injuied 
by  l)eing  struck  in  the  eye  by  a  piece  of  rock 
broken  by  a  fellow  prisoner,  wliich  Injury 
caused  the  loss  of  the  sight  of  his  eye.  Un- 
der objection,  a  resolution  of  the  city  council 
was  introduced  in  evldeuce,  recommending  that 
the  city  marshal  be  directed  to  employ  city 
prisoners  on  such  woric  as,  in  his  judgment, 
may  be  for  the  l»est  interests  of  the  city.  The 
city  marstial  did  not  know  of  this  resolution 
at  the  time  plaintiff  was  set  at  work.   This 
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actlcm  was  bnught  to  recover  damages  for 
vrangfnlly,  unlawfully,  and  negligently  com- 
pelling plaintiff  to  perform  said  work,  where- 
by the  sight  of  one  ot  plalnUfl's  ^es  was  de- 
stroyed, and  that  of  the  other  greatly  injured, 
through  the  negligence  and  unlawful  acts  of 
the  defendant.  The  defendant  appeals  from 
the  Judgment  obtained  by  the  plaintiff. 

Appellant  contends  that  the  conviction  and 
imprisonment  of  the  plaintift  were  Illegal;  that 
the  act  of  the  chief  of  police  in  requiring  the 
plaintiff  to  work  was  illegal  and  wrongful; 
that  the  dty  is  not  liable  for  the  ultra  vtrca 
acts  of  its  officers  and  servants,  even  though 
attempted  to  be  authorized  by  the  city;  ttiat 
the  city  could  not  ratify  a  void  act,  and  is  not 
liable  for  the  unlawful  acts  of  its  officers  and 
agents.  Section  5305,  Comp.  Laws  Utah  lUiii, 
contemplates  that  a  written  complaint,  on 
oath,  shall  be  filed,  except  In  specific  casea^ 
and  then  a  sworn  complaint  must  be  imme- 
diately filed  with  the  magistrate,  or  an  ac- 
cusation made,  and  entered  in  the  minutes  of 
the  court,  specifying  the  charge  against  any 
person  arrested  for  an  offense.  Section  5350, 
Comp.  Laws  Utah  1888,  requires  that  a 
certified  copy  of  the  judgment,  or  an  order 
of  commitment,  shall  be  delivered  to  the  proper 
officer  after  Judgment,  as  a  warrant  for  the 
execution  of  the  Judgment.  These  require- 
ments of  the  statute  were  not  compiled  with. 
The  plaiutifl  was  sentenced  to  60  days'  im- 
prisonment. There  is  no  provision  in  our 
statute,  under  such  a  sentence,  whereby  he 
could  be  compelled  to  work  or  labor.  To  re- 
quire work  from  liim  under  such  circum- 
stances would  be,  in  effect,  the  imposition  of 
an  additional  sentence  by  the  police  officers 
over  and  above  tlie  sentence  imposed  by  the 
police  magistrate.  The  (dty  ordinances  were 
not  pleaded  or  placed  In  evidence,  and  there- 
fore cannot  be  considered.  Estee,  PI.  &  Prac. 
$  188;  Shanfelter  v.  Mayor  of  Baltimore  (Md.) 
.31  AU.  4SS;  Qty  of  McPherson  v.  Nichols 
(Kan.  Sup.)  28  Pac.  679.  It  therefore  appears 
that  the  plaintiff  was  wrongfully  and  iliegally 
imprisoned,  and  tliat  he  was  wrongfully  and 
iUegally  required  to  wwk  breaking  rock  at 
the  time  he  received  the  tajuries  complained 
of,  and  these  Illegal  acts  were  done  and  au- 
thorized by  the  chief  of  police,  acting  as  city 
marshal  and  Jailer  of  the  city,  and  three  guards 
iippointed  to  watch  over  the  prisoners.  To 
create  a  liability  on  the  part  of  the  city,  it 
is  necessary  that  the  act  done  which  was  in- 
Jtuions  to  the  plaintiff  was  witliin  the  scope 
of  the  corporate  powers  of  the  dty  as  pre- 
scrltied  by  lbs  charter;  that  is,  the  act  must 
not  have  been  ultra  vires  in  the  sense  that 
it  was  not  within  the  power  or  authorl^  of 
the  corporatkm  to  act  with  reference  to  it.  If 
such  act  complained  of  was  wholly  outside  of 
the  general  or  special  power  of  the  corporation 
as  conferred  by  statute,  the  corporation  can- 
not be  made  liable  to  an  action  for  damages, 
whether  It  commanded  and  dh-ected  the  act 
to  be  done,  or  whether  it  was  done  by  its 
ofiacecs  witlMut  its  direction;  for  no  mnnlciiwl 


corporation  can  be  impliedly  liable  to  a  greater 
extent  than  it  could  make  itself  by  express  cor- 
porate action.  But,  if  the  wrongful  act  was  not 
ultra  vires,  it  might  be  the  basis  of  an  action 
of  tort  against  the  corporation,  whether  done 
by  ita  officers  under  direct  auGiority,  or  rati- 
fied by  it,  or  whether  done  by  the  officers  of 
the  corporation  in  the  execution  of  its  corpo- 
rate i)owera  and  duties  of  a  ministerial  nature, 
it'  done  80  negligently  or  unskiilfully  as  to 
injure  others,  in  wiilch  case  the  corporation 
would  be  liable  for  the  carelessness  and  want 
of  skill  of  such  officers  in  the  course  of  their 
authorized  employment,  without  expressly  rat- 
ifying or  adoptmg  the  act.  So,  where  a  cor- 
poration appoints  or  elects  its  officers,  and  has 
power  to  control  them  in  the  discharge  of  their 
duties,  can  continue  or  remove  them  from 
office,  and  hold  them  responsible  for  the  man- 
ner in  which  they  discharge  thehr  trust,  with 
reference  to  the  corporate  poweia,  and  wlilch 
are  for  the  corporate  benefit  in  its  local  in- 
terest, then  such  officers  are  agents  of  the  cor- 
poration, and  the  maxim  respondeat  superior 
applies.  But,  if  the  officers  are  elected  or  ap- 
pointed by  Hie  dty  government  in  obedience 
to  a  statute  or  ciiartered  power  to  perform  a 
public  service  not  particularly  local  or  corporate 
in  its  nature,  but  because  the  mode  of  selection 
is  deemed  expedient  by  the  legislature  hi  dis- 
tributing the  powers  of  government,  if  they  are 
independent  of  the  coi-poraUon  as  to  tenure  of 
office  and  the  manner  of  disciiargiiig  their 
duties,  then  they  are  not  to  t>e  regai'ded  as  ser- 
vants or  agents  of  the  corporation,  for  whose 
acts  or  negligence  it  is  impiieJiy  liable,  but 
they  would  be  regarded  as  public  or  state  of- 
ficers, with  such  powers  and  duties  as  the  stat- 
ute confers  upon  them,  and  the  doctrine  of 
i-espondeat  superior  Is  not  applicable.  So  that, 
in  order  to  make  the  corporation  impliedly  lia- 
ble for  the  wrongful  acts  of  an  officer,  it 
must  not  only  be  shown  that  the  officer  was 
its  officer,  either  generally  as  respects  the  par- 
ticular wrong  complaiued  of,  and  not  an  inde- 
pendent public  officer  acting  under  his  own  dis- 
cretion as  to  the  manner  of  disciiarging  Ills 
duties,  nor  as  a  public  agent,  but  aUo  that  the 
wrong  was  done  by  such  officer  in  the  legiti- 
mate exercise  of  some  duty  of  a  corporate 
nature  which  was  devolved  upon  hhn  by  hiw, 
or  by  the  express  duectlon  or  authority  of 
the  corporation,  and  within  the  scope  of  Itj 
chartered  powers. 

Within  the  principles  mentioned,  It  is  held 
that  police  officers  appointed  by  a  city  are 
not  its  agents  or  servants,  so  as  to  render  it 
responsible  for  their  unlawful  or  negligent 
acts  In  the  discbarge  of  their  duties,  and 
that  the  city  is  not  liable  for  assaults  and 
batteries  committed  by  its  police  officers,  al- 
though done  in  an  attempt  to  enforce  an  ordi- 
nance of  the  city,  or  for  an  arrest  made  by 
a  police  officer  which  is  illegal  for  want  of 
a  warrant,  or  for  unlawful  acts  of  violence 
in  the  exercise  of  his  official  duties.  The 
municipal  corporation,  in  all  these  and  like 
cases,  represeata  the, statue  or  the  public. 
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The  police  officers  are  not,  In  such  cases,  the 
servants  of  the  corporation.  The  principle 
ot  respondeat  superior  does  not  apply,  and 
the  corporation  is  not  liable,  unless  the  stat- 
ute expressly  creates  the  liability.  2  Dill, 
ilun.  Corp.  §§  968-980;  Jones,  Neg.  Mun. 
Corp.  8§  172,  173;  Stoddard  v.  Village  of  Sar- 
atoga Springs,  127  N.  Y.  261,  27  N.  B.  1030; 
Smith  V.  City  of  Rochester.  76  N.  Y.  506; 
Calwell  V.  City  of  Boone,  51  Iowa,  687,  2  X. 
W.  614;  Town  of  Odell  v.  Schroeder,  58  111. 
353;  1  Shear.  &  R.  Neg.  J  300;  Mechem,  Ag. 
§§  111,  112;  Alamango  t.  Board  of  Sup'rs, 
25  Hun,  551;  Curran  v.  City  of  Boston,  151 
Mass.  505,  24  N.  E.  781;  Mayor  of  Albany  v. 
Cunllff,  2  N.  Y.  165;  Peters  v.  City  of  Linds- 
borg,  40  Kan.  (554,  20  I'ac.  490.  In  Cal- 
well V.  City  of  Boone,  51  Iowa,  087,  2  N.  W. 
614,  it  Is  held  that  police  regulations  of  a 
city  are  not  made  and  enforced  In  the  inter- 
ests of  the  city  In  Its  corporate  capacity,  but 
in  the  Interests  of  the  public,  and  that  a  city 
is  not  liable  for  acts  of  its  officers  in  at- 
tempting to  enforce  such  regulations.  Nor 
can  It  be  made  liable  for  or  ratify  torts  of 
police  officers.  Town  of  Odell  v.  .Schroeder, 
58  111.  353.  Curran  v.  City  of  Boston,  151 
Mass.  505,  24  N.  K.  781,  is  a  case  where  an 
inmate  of  a  work  house  belonging  to  the 
city,  convicted  of  a  misdemeanor,  and  le- 
gally sentenced  to  confinement,  was  injured 
by  the  negligence  of  Its  agents  while  he  was 
In  the  exercise  of  due  care.  It  also  appear- 
ed that  the  city  derived  a  revenue  from  the 
proceeds  of  the  work  house.  The  court  held 
that  the  city  could  not  be  held  liable  In  dam- 
ages, and  said:  "Nor  do  we  perceive  any 
reason  why  the  city  should  be  held  respon- 
sible because  some  revenue  is  derived  from 
the  labor  of  the  inmates.  It  is  required 
that  these  Inmates  should  be  kept  at  work, 
by  the  statute,  but  the  institution  Is  not  con- 
ducted with  a  view  to  any  pecuniary  proflt. 
It  is  not  suggested  that  the  expenses  of 
maintaining  the  work  house  are  met  by  what 
is  derived  from  the  labor  of  the  inmates,  or 
that  any  proflt  above  them  Is  made.  Even 
if  the  entire  expense  is  not  met  by  taxation, 
by  reason  of  the  proflt  thus  derived,  such 
proflt  is  purely  incidental."  In  Mayor  of  Al- 
bany V.  Cunllff,  2  N.  Y.  165,  the  city  of  Al- 
bany built  a  bridge  under  an  unconstitution- 
al statute.  The  bridge  fell  in  consequence 
solely  of  the  negligent  and  improper  manner 
in  which  it  had  been  constructed  by  the 
city.  It  was  held  that  the  city  was  not  lia- 
ble to  an  action  for  damages  at  the  suit  of 
a  person  Injured  by  the  accident.  In  Ball 
V.  Town  of  Woo<lblne,  61  Iowa,  83,  15  N.  W. 
846,  it  was  held  that  a  city  was  not  liable  for 
the  consequences  of  a  violation  of  the  city 
ordinances  by  the  mayor  and  common  coun- 
cil any  more  than  It  would  be  If  the  Illegal 
act  was  committed  by  a  private  person.  It 
may  safely  be  asserted  that  torts  or  wrong- 
ful acts  of  an  agent  or  officer  of  a  municipal 
corporation,  not  resting  upon  contract,  but 
which  are  "ultra  vires,"  In  the  proper  sense 


and  meaning  of  the  term,  will  not  create  any 
implied  liability  on  the  part  of  the  corpora- 
tion. 2  Dill.  Mun.  Corp.  i  969.  In  thU  case 
the  plaintiff  was  Illegally  Imprisoned  by  the 
chief  of  police  and  Jailer.  He  was  sentenced 
to  60  days  In  Jail.  When  the  officers  re- 
quired him  to  work,  they  undertook  to  Im- 
pose a  burden  upon  blm  that  the  sentence  did 
not  warrant,  and  which  the  law  did  not  Jus- 
tify, even  if  the  sentence  was  valid.  When 
the  city  council  passed  the  resolution  direct- 
ing the  city  marshal  to  employ  city  prisoners 
on  such  work  as,  in  his  Judgment,  would  be 
for  the  best  interests  of  the  city,  they  gave 
no  directions  to  the  marshal  to  require  work 
from  those  in  Jail  who  were  not  prisoners. 
A  prisoner  is  a  person  deprived  of  his  lib- 
erty by  virtue  of  a  Judicial  or  other  lawful 
process.  Nor  did  the  resolution  require  the 
marshal  to  compel  prisoners  to  work  who 
were  not  sentenced  to  hard  labor,  and  there- 
fore could  not  be  required  to  work.  The 
resolution  did  not  direct  the  chief  of  police 
or  marslial  to  do  an  illegal  act.  The  Jailer 
had  no  mittimus  with  which  to  retain  the 
plaintiff.  The  law  has  not  vested  police 
magistrates  and  policemen  with  power  to  ar- 
rest and  imprison  men  at  pleasure,  without 
complaint,  warrant,  or  commitment,  except 
as  provided  by  law.  The  liberty  of  a  citizen 
cannot  be  so  far  disregarded  and  trifled  with 
that  any  policeman  or  Jailer  may,  at  his  own 
volition,  commit,  and  hold  him  In  custody, 
and  compel  him  to  work  until  It  suits  their 
convenience  to  release  him.  The  const.tu- 
tion  of  this  state  prohibits  such  acts  except 
by  due  process  of  law.  The  liberties  of  the 
people  depend  upon  a  broader  and  firmer 
foundation  than  the  mere  will  and  pleasure 
of  such  officers.  All  legal  Imprisonment 
arises  from  the  sentence  and  act  of  law, 
and  such  imprisonment  must  be  reacned 
througii  such  proceedings  as  the  law  directs. 
The  chief  of  police  had  no  authority  to  re- 
quire the  plaintiff  to  break  stone,  any  more 
tlian  he  had  authority  to  impose  an  addi- 
tional sentence  upon  him,  or  to  require  the 
same  work  from  a  total  stranger.  The  au- 
thority given  by  the  city  referred  only  to 
those  legally  imprisoned  under  legal  sentence 
to  hard  labor,  and  no  others.  The  plaintiff 
was  not  a  prisoner  meant  or  referred  to  by 
the  order.  The  chief  of  police  and  Jailer,  in 
imprisoning  the  plaintiff,  and  In  requiring 
him  to  work  breaking  stone  at  the  time  he 
was  injured,  were  acting  ultra  vires.  They 
were  not  acting  as  the  agents  of  the  city  gov- 
ernment, but  were  mere  trespassers,  acting 
without  authority,  and  outside  of  any  gen- 
eral or  special  authority  or  power  of  the  cor- 
poration as  conferred  by  Its  charter;  and  the 
corporation  Is  not  liable  to  the  action  for 
damages,  although  the  officers,  the  authors 
of  the  Injury,  may  be  liable  therefor.  The 
court  erred  in  refusing  to  grant  the  nonsuit 
asked  by  the  defendant,  and  In  refusing  to 
give  the  defendant's  request  to  return  a  ver- 
dict for  the  defendant    The  judgment  of 
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the  court  below  Is  reversed,  and  a  new  trial 
granted. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur. 


(IS  Utah  389) 

THOMPSON  ▼.  HYNDS  et  aL 

(Supreme  Court  of  Utah.  June  14,  1897.) 
MoNKY  Lost  by  Agent— Recovekt  bt  Pkincipal. 
This  was  an  action  hrought  by  plaintiff  to 
recover  certain  moneys  which  she  had  contided 
to  her  husband  as  her  agent  tor  the  purchase  of 
miuiug  stocks,  and  which  the  husband  had  gam- 
bled nway  to  the  defendants.  JitlJ,  that  the 
liusband  was  acting  m  the  capacity  ot  agent,  and, 
if  an  agent  gambles  away  the  money  of  a  prin- 
cipal, such  trausacdon  gives  no  title  to  the  win- 
ner, and  the  principal  can  recover  tjack  the 
money. 

(Syllabus  by  the  (3ourt.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; John  A.  Street,  Judge. 

Action  by  Margaret  Thompson  against  Har- 
ry P.  Hynds  and  Thomas  McDermott.  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Keversed. 

Moyle,  Zane  &  Ciostlgan,  for  appellant. 
Powers,  Stranp  &  Lippman,  for  respondents. 

PER  CURIAM.  This  action  was  brought 
by  the  appellant  to  recover  from  the  defend- 
ants certain  moneys  which  had  been  by  her 
confided  to  her  husband  for  the  specific  pur- 
pose of  investing  in  mining  stocks,  wUieb 
moneys  her  husband  had  gambled  away  to 
defendants.  The  case  was  trieti  before  a 
jury,  and  a  verdict  was  rendered  in  favor  of 
the  defendants.  A  bill  of  excei)tlons  was 
settled  upon  the  Judgment,  and  an  appeal 
taken  to  this  court  from  the  Judgment  within 
tK)  days  from  its  rendition.  At  the  close  of 
the  evidence  counsel  for  plaintiff  asked  the 
court  to  instruct  the  Jury  as  follows:  "As  to 
the  $1,000.00,  less  $33.20,  confided  by  the 
plaintiff  to  her  husband  as  her  agent  on  and 
after  August  23,  1894,  there  is  no  competent 
evidence  to  contradict  plaintilTs  proof  that 
it  was  her  money,  and  was  gambled  away  at 
faro  to  the  defendants,  and  as  to  that  amount 
she  la  entitled  to  recover  in  this  action.  This 
was  the  money  received  from  the  McGorrin 
mortgage."  The  court  refused  to  give  the 
instruction  asked  for,  and  the  plaintiff  ex- 
cepted. The  testimony  on  the  part  of  the 
plaintiff  tends  to  show  that  $1,000,  less 
$33.20,  of  the  money  referred  to,  was  played 
into  the  defendants'  gambling  house  by 
plaintiff's  agent,  lost  on  a  gambling  game. 
The  defendants  introduced  testimony  tend- 
ing to  show  that  Thompson  lost  some  money 
at  the  gambling  table,  but  that  be  also  won 
considerable  amounts  at  different  times,  and 
that  he  also  won  and  lost  considerable  sums 
of  money  at  another  gambling  house  during 
or  about  the  same  period  of  time,  but  no  tes- 
timony was  offered  denying  the  fact  testified 
to  by  Thompson  that  the  $1,000  less  the 
$33.20,  was  lost  at  defendants'  gambling  ta- 


ble, and  that  the  plaintiff  owned  the  money, 
and  gave  it  to  Thompson,  as  her  agent,  for 
the  purpose  of  buying  mining  stocks.  This 
testimony  being  uncontradicted,  the  plaintiff 
was  entitled  to  the  Instruction  asked  for. 
Thomas  R.  Thompson,  husband  of  plaintiff, 
testified  that  be  gambled  away  the  proceeds 
of  10  shares  of  stock  in  the  defendants'  gam- 
bling house.  He  was  then  asked  by  plain- 
tiers  counsel  if  tliat  was  while  he  was  act- 
ing as  his  wife's  agent,  and  replied  that  it 
was.  Cotmsel  for  defendants  then  moved 
to  strike  out  the  answer.  The  answer  was 
stricken  out,  and  an  exception  taken  by 
plaintiff.  We  think  this  testimony  was  prop- 
er. If  the  witness  was  acting  as  the  plain- 
tiff's agent,  for  the  purpose  of  Investing  this 
money  in  stocks  at  that  time,  it  was  a  prope.* 
matter  to  go  before  the  Jury.  If  a  servant 
or  agent  gambles  away  money  of  the  princi- 
pal, such  transaction  gives  no  title  to  the 
winner,  and  the  principal  can  recover  back 
the  money.  Flerson  v.  Fuhrmann  (Colo. 
App.)  27  Pac.  1015;  Huffcut,  Ag.  pp.  183,  185, 
§{  169,  172;  Mason  v.  Waite,  17  Mass.  56J: 
Comer  v.  Pendleton,  8  Md.  337;  Bumham  v. 
Fi.<!her,  25  Vt.  514;  Keener,  Quasi  Cont.  183, 
188.  Many  other  errors  are  assigned  in  the 
record,  but  we  do  not  consider  It  nece.ssary 
to  discuss  them.  The  Judgment  Is  reversed, 
and  a  new  trial  ordered. 


(li  Utah  142  > 
STATE  V.  KESSLER. 
(Supreme  Court  of  Utah.    June  18,  1897.) 

Homicide  —  PoiiMEK  Jeoparot — Cuam.enoe  op 

JiiHOR  —  Evihrnce  —  Identification   bt  De- 

CBASKn— Instructions— PRFai'MPTioNo. 

1.  Defendant  was  tried  on  an  indictment  up- 
on which  lie  niiKht  have  been  convicted  of  mur- 
der in  the  first  or  second  degree,  or  of  voluntary 
or  involuntary  maiislaiiKliter,  and  found  guilty 
of  murder  in  the  second  degree.  Ui)ou  appeal  a 
new  trial  was  granted.  Hrld,  that  defendant 
could  be  tried  again  for  murder  in  the  first  de- 
gree after  the  verdict  of  guilty  of  murder  in  the 
se<-ond  degree  had  been  set  aside  on  his  motion. 

2.  A  challenge  may  be  properly  sustained  when 
a  juror  entertains  conscientious  scruples  against 
the  death  penalty. 

3.  The  identification  of  defendant  by  deceased 
may  he  admitted  in  evidence  when  made  by  de- 
ceased under  a  beaef  of  impending  deatli,  al- 
though in  making  it  he  refers  to  a  former  identi- 
fication.— a  part  of  a  statement  made  by  him, 
and  excluded,  because  defendant  was  told  to 
keep  still  when  he  undertook  to  deny  an  accusa- 
tion made  by  the  deceased. 

4.  After  retiring,  the  jury  may  return,  and  ask 
to  be  instructed  as  to  the  punishment  for  volun- 
tary and  involuntary  manslaughter,  and  it  is  not 
error  in  the  court  to  read  them  the  law  on  the 
subject. 

5.  When  an  oral  charge  has  been  given,  the 
presumption  is,  in  the  absence  of  any  statement 
m  the  record  to  the  contrary,  that  the  reporter 
took  it  down  as  retjuired  by  statute. 

Miner,  J.,  dissentmg. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Salt  Lake  county; 
Ogden  Hiles,  Judge. 

Daniel  Kessler  was  convicted  al  voluntary 
manslaughter,  and  appeals.    Affirmed. 
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Taylor  &  Root  and  Goodwin  &  Van  Pelt,  for 
appellant.  A  C.  Bishop,  Atty.  Gen.,  and  Ben- 
ner  X.  Smith,  for  the  State. 

ZAN'E,  C.  J.  The  defendant  was  tried  on  an 
ludictnient  upon  which  he  might  have  been  con- 
victed of  murder  In  the  first  or  second  degree,  or 
voluntary  or  Involuntary  manslaughter,  and 
the  jury  found  him  g^uUty  of  murder  In  the  sec- 
ond degree.  He  entered  a  motion  for  a  new 
trial,  which  the  trial  court  overruled,  entered 
judgment  on  the  verdict,  and  then  sentenced 
him  to  imprisonment  in  the  penitentiary  for  the 
term  of  14  years.  From  this  judgment  the  de- 
fendant appealed,  and  this  court  reversed  the 
judgment  (44  Pae.  97),  and  ordered  the  va:- 
dict  set  aside,  which  was  done.  The  defend- 
ant was  then  tried  a  second  time  on  the  same 
Indictment  and  plea  of  not  guilty,  and  on 
the  further  plea  of  former  Jeopardy  of  mur- 
der in  the  first  degree,  and  former  acquittal 
of  that  offense,  and  the  jury  found  him  guilty 
of  voluntary  manslaughter.  The  court  over- 
ruled his  motion  for  a  new  trial,  and  sen- 
tenced htm  to  confinement  In  the  state  prison 
for  the  term  of  six  years.  From  this  judg- 
ment he  has  appealed. 

On  the  trial  of  persons  charged  with  capital 
crime,  the  law  permits  15  peremptory  chal- 
lenges to  each,  and  3  to  each  in  prosecutions 
for  offenses  of  a  lower  grade.  The  court  per- 
mitted the  prosecution  on  the  trial,  over  the 
objection  of  the  defendant,  to  make  more  than 
three,  and  the  defendant  excepted.  The  court 
also  sustained  plaintiff's  challenge  to  one  juror, 
against  the  objection  of  the  defendant,  be- 
cause he  ent(>rtalned  conscientious  scruples 
against  the  death  penalty.  To  this  ruling  the 
(U'femlont  also  excepted.  Tlie  defendant  of- 
fered in  evidence  the  verdict  returned  on  the 
first  trial,  and  set  aside  by  the  court  on 
plaintiff's  motion.  The  court  sustained  the 
objection  of  the  prosecution  to  its  admission, 
and  the  defendant  excepted.  Tliese  rulings 
the  defendant  assigns  as  error.  These  errors 
raise  the  question,  could  the  defendant  be 
tried  again  for  murder  In  the  first  degree, 
•fter  the  verdict  of  guilty  of  murder  In  the 
second  degree  had  been  set  aside  on  his  mo- 
tion? A  description  of  murder  in  the  first  de- 
gree In  the  indictment  upon  which  the  defend- 
ant was  tried  Included  a  description  of  murder 
in  the  second  degree  and  the  crime  of  man- 
slaughter; and  his  plea  of  not  guilty  made 
an  issue  on  all  those  charges.  Tliwn  his  trial 
he  was  in  jeopardy  as  to  each  offense.  And 
the  verdict  of  guilty  of  murder  in  the  second 
degree,  while  allowed  to  stand,  was  a  bar  to 
anotiier  i)rosecution  on  either  charge,  for  the 
(uustltution  of  this  state  declares  that  "no 
jjerson  shall  be  twice  put  in  jeopardy  for  the 
same  offense."  But  the  further  question  Is, 
did  he,  by  obtaining  a  new  trial  on  his  own 
motion,  waive  his  rl^ht  to  rely  upon  his 
jeopardy  on  the  former  trial  or  on  tlie  verdict 
of  murder  in  the  second  degree,  as  a  bar  to  a 
conviction  of  murder  In  the  first  degree  upon 
his  new  or  second  trial?    The  statute  declares 


that:  "The  granting  of  a  new  trial  places  the 
parties  In  the  same  position  as  If  no  trial  had 
l)een  had.  All  the  testimony  must  be  pro 
duced  anew,  and  the  former  verdict  caimot 
be  used  or  referred  to  either  in  evidence  or  In 
argument,  or  be  pleaded  In  the  bar  of  any 
conviction  which  might  have  been  had  under 
the  Indictment."  2  Comp.  Laws,  Utah,  1888. 
§  5093.  This  section  dedai-es:  (1)  That  the 
granting  of  a  new  trial  places  the  parties  in  the 
same  position  as  If  no  trial  had  been  had;  (2i 
that  all  the  testimony  must  be  produced  anew 
on  the  new  trial;  (3)  that  the  former  verdict 
cannot  be  used  or  referred  to  either  in  evidence 
or  In  argument,  or  be  pleaded  in  bar  of  any 
conviction  which  might  have  been  had  under 
the  hidietment.  Unless  this  section  Is  re- 
pugnant to  the  state  constitution  adopted  aft- 
er Its  enactment,  the  defendant  was  rightly 
put  upon  his  trial  for  ail  the  offenses  cliargcd 
In  the  indictment,  and  the  jury  had  the  right 
to  convict  of  either  offense,  as  the  evidence 
might  waiTant.  And  as  the  constitution  does 
not,  In  express  terms  or  by  reasonable  im- 
plication, det*>rminc  what  the  effect  of  a  new 
trial  on  the  defendant's  motion  shall  be  when 
the  conviction  was  for  an  offense  lower  than 
the  highest  charged,  we  must  hold  that  the 
statute  is  not  repugnant  to  that  instrument. 
and  that  it  Is  therefore  valid.  But  iiixin  the 
general  proposition,  without  taking  into  con- 
sideration the  statute.  It  appears  more  reason- 
able to  hold,  when  a  defendant  is  found  guilty 
of  a  lower  grade  of  crime  than  the  highest 
charged  In  the  Indictment,  and  a  new  trial 
granted  on  his  motion,  that  its  effect  is  to  .set 
a.«!lde  the  whole  verdict,  and  leave  the  case 
for  trial  upon  the  same  issues  as  upon  the  first 
trial.  On  the  first  trial  of  this  defendant  the 
jury  found  that  he  shot  Niebergall  as  charged, 
and  thereby  Inflicted  upon  him  a  wound  from 
which  he  died;  that  tlie  sliooting  was  imlnw- 
ful,  and  with  an  Intent  to  kill  him,  and  that  it 
was  done  with  malice  aforethought;  but  did 
not  find  the  further  fact  that  it  was  done  with 
such  delil)eration  as  made  It  murder  in  the  first 
degree.  The  jury  did  not  actually  find  a  want 
of  deliberation.  From  the  facts  found  by  the 
jury  a  want  of  deliberation  was  Inferred. 

In  legal  effect,  the  verdict  consisted  of  two 
parts:  First,  an  actual  finding  of  murder  In 
the  second  degree;  and,  second,  by  construc- 
tion and  inference,  not  guilty  of  murder  In  tlie 
first  degree.  But  tlie  defendant  claimed  fliat 
the  finding  of  the  jury  was  erroneous  and  Il- 
legal, and  the  court  agreed  with  him,  and  set 
the  verdict  aside,  and  held  that  It  should  not 
be  considered  as  a  finding  of  the  facts  es- 
sential to  guilt.  That  being  so,  how  could  the 
inferential  finding  of  not  guilty  of  murder  In 
the  first  degree  stand,  after  the  finding  of 
facts  from  which  It  was  Inferred,  and  upon 
which  It  dei)ended,  was  set  aside  and  vacated? 
To  hold  that  a  verdict  of  not  guilty  of  mur- 
der in  the  first  degree  may  be  inferred  from 
a  verdict  of  guilty  of  murder  in  the  second  de- 
gree that  has  been  set  aside  and  remains  to 
be  found  or  not  found  on  a  new  trial.  Is  to  de- 
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dare  that  such  Inferences  loay  be  drawn  from 
ivn  unknown  finding— from  unknown  facts.  We 
lire  aware  there  is  a  great  conflict  in  the  au- 
tlioriti(>s  on  this  propositioa  of  law,  and  that 
the  greater  number  of  the  earlier  authorities 
support  the  proposltbn  that  when  a  defendant 
lias  been  found  guilty  of  an  offense  of  a  lower 
grade  than  the  highest  charged  in  the  indict- 
ment, and  a  new  trial  Is  granted  on  his  mo- 
tion, the  verdict  operates  as  an  acquittal  of 
the  higher  offense,  and  stands  as  such,  not- 
withstanding the  new  trial.  The  weight  of 
authority  in  support  of  or  against  a  legal 
proposition  does  not  always  depend  upon  their 
number  alone,  but  upon  the  reasoning  by 
which  their  conclusions  are  reached  as  well. 
There  are  a  large  number  of  well-considered 
cases  holding,  if  a  verdict  of  guilty  of  a  lower 
offense  included  in  a  higher  described  in  the 
indictment  is  set  aside  on  defendant's  motion, 
he  may  be  retried  for  both  offenses.  Bobanan 
V.  State  CNeb.)  24  ti.  W,  300;  State  ▼.  Behhn- 
er.  20  Ohio  St.  572;  State  v.  Bradley  (Vt.)  32 
AU.  238;  Com.  v.  Arnold,  83  Ky.  1;  Veatch 
V.  State,  (iO  Ind.  291;  People  v.  Keefer,  65 
Cal.  232,  3  Pac.  818;  People  v.  Palmer  (N.  Y. 
App.)  17  X.  E.  213;  U.  S,  v.  Harding,  26  Fed. 
Cas.  139. 

On  the  trial  of  this  case  the  dying  declara- 
tion of  the  deceased,  Niebergali,  was  admitted 
in  evidence,  and  the  defendant  moved  the 
court  to  strike  out  the  following  language:  "I 
met  a  gray-bearded  man,— the  man  I  Identified 
the  other  nigbt,  being  with  Chief  Pratt,  known 
as  Dr.  Kessler."  At  the  time  referred  to, 
Pratt  had  asked  Xiebergall  this  question: 
"Did  yon  ever  see  this  man  before?"  (pointing 
to  the  defendant),  and  the  deceased  said  "Yes, 
sir;  fUKl  he  shot  me  down  like  a  rabbit." 
Pratt,  having  the  defendant  in  custody,  had 
immediately  before  this  told  him  to  keep  still 
when  he  shook  his  head.  For  that  reason, 
under  the  attending  circumstnuces,  this  court 
held  on  the  former  appeal  that  the  defendant's 
.silence  when  charged  with  shooting  Nieber- 
gali down  like  a  rabbit  could  not  be  used  as 
acquloscing  In  the  truth  of  the  statement,  and 
as  an  admission  by  liim  that  the  statement 
was  true.  But  the  Identification  the  defend- 
.•int  asks  may  be  stricken  out  of  the  dying 
declaration  was  admitted  because  It  was  made 
by  the  decea.>ied  under  a  belief  of  impending 
ilcath,  after  the  deeea.sed  bad  lost  all  h<^e  of 
life.  The  identification  of  the  man  who  had 
Inflicted  the  mnrtnl  wound  ui)on  him  certain- 
ly related  to  tlie  circumstances  attending  the 
fatal  injury. 

After  the  Jury  had  retired  to  consider  their 
verdict,  thoy  rofpiested  the  court  to  inform 
them  as  to  the  punishinont  prescribed  for  vol- 
untary and  involuntary  mnnslaughter,  and 
they  returned  Into  court.  The  defendant  and 
his  counsel  being  present,  the  court  read  to 
them  the  statute  fixing  the  punLshment  for 
those  offenses.  To  tills  action  of  the  court 
the  defendant  excepted.  In  this  we  find  no  er- 
ror. 

Finally,  the  defendant  insists  that  his  mo- 


tion for  a  new  trial  should  have  been  granted 
because  the  court  gave  an  oral  charge  to  the 
jury.  When  this  case  was  tried,  the  statute 
authorized  such  a  cliarge,  but  required  the  re- 
porter to  take  it  down.  We  must  presume  tliat 
was  done,  in  the  absence  of  any  statement  In 
the  record  to  the  contrary.  We  find  no  error 
in  this  record.  The  judgment  of  the  court  be- 
low Is  affirmed. 

HART,  District  Judge,  concurs.  MINER,  J., 
dissents. 

(IS  TTtah  176) 
HANDLEY  v.  DALY  MIN.  CO. 
(Supreme  Court  of  Utah.    June  5.  1897.) 
Fellow  Seuvant — Liauilitt  of  Masteh  —  Cox- 

CUKRENT  SEGI.rOESrE  OF  SBIIVANT  AND  MASTER 
— INTEKVBNINO  NBGLIOENCS  —  DiRECTlHO  VER- 
DICT. 

1.  Plaintiff,  a  miner,  was  injured  by  the  con- 
current acts  of  a  fellow  miner,  who  negligently 
left  an  obstruction  in  the  shaft  of  a  mine,  and  by 
the  enKineer,  wlio  negligently  allowed  the  cage 
to  strike  the  obstruction.  Evidence  was  intro- 
ducvil  to  show  that  the  engineer's  incompetency 
cnusod  the  injury  complaiued  of,  and  to  further 
show  that  for  a  number  of  years  he  had  been 
habitually  negligent,  and  had  been  guilty  of  acts 
of  incompetency,  and  that  these  acts  were  known 
to  the  defendant,  or  could  have  been  known  by 
tlie  exercise  of  due  care  on  its  part.  At  the 
close  of  the  case,  the  court  directed  a  verdict 
for  the  defendant.  Hdd,  that  as  there  was  some 
testimony  tending  to  show  the  incompetency  of 
the  engineer,  and  that  defendant  was  negligent 
In  keeping  him  in  its  employ  after  it  had  knowl- 
edge of  his  incompetency,  and  where  the  negli- 
gence of  an  employer  and  that  of  a  fellow  serv- 
ant combine  to  produce  the  injury  of  a  servant, 
the  employer  will  be  liable  in  damages  to  the 
injured  servant. 

2.  ffrUI,  also,  that  it  was  error  in  the  trial  court 
not  to  submit  the  evidence  to  the  jury. 

3.  Where  an  injury  is  the  result  of  two  con- 
curring causes,  and  the  master  is  responsible 
for  or  contributed  to  one  of  them,  he  is  not  ex- 
empt from  liability  because  a  fellow  servant, 
who  is  responsible  for  tlie  other  cause,  may  have 
been  also  culpable.  The  servant  assumes  the 
risk  and  negligence  of  a  fellow  servant,  but  not 
that  of  the  master. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;   Ogden  Hiles,  Judge. 

Action  by  William  Handley  against  the 
Daly  Mining  Company.  Judgment  for  de- 
fendant, and  plaintiff  appeals.    Reversed. 

This  Is  an  action  brought  by  the  plaintiff  to 
recover  damages  for  an  injury  received  by 
him  while  at  work  for  the  defendant  in  Its 
mine.  The  complaint  alleged  negligence  on 
the  part  of  the  defendant;  that,  by  and 
througli  its  station  tender,  it  negiigimtiy  left 
the  trips  or  chairs  in  tiie  sliaft  of  the  mine 
extended  into  the  shaft,  so  as  to  form  an  ob- 
stniction  to  the  descending  cage,  upon  which 
the  plaintiff  was  descending  Into  the  mine; 
and  that  the  cage  struck  thereon,  and  the 
plaintiff  was  injured;  also  uegiigcnce  on  the 
pait  of  the  engineer  in  operating  said  cage  in  a 
careless  manner;  also  negligeuce  in  keepiug 
in  its  employ  the  engineer  then  iu  charge  of 
the  engine,  one  Adamson,  be  being  an  lucom- 
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petcnt  and  careless  engineer,  and  that  be  was 
kept  in  the  employ  of  the  said  defendant  aft- 
er it  knew  and  it  was  understood  that  be 
was  careless  and  Incompetent.  Due  care  on 
the  part  of  the  plaintiff  was  alleged.  The 
answer  denied  all  the  allegations  of  the  com- 
plaint. The  testimony  on  the  part  of  the 
plaintiff  tended  to  show  that  he  was  a  miner, 
employed  in  defendant's  mine,  and  had  been 
employed  for  a  month  prior  to  the  date  of  the 
Injury;  that  defendant  bad  a  perpendicular 
shaft,  about  1,000  feet  deep,  with  10  levels 
about  100  feet  apart,  with  a  station  on  each 
leveL  The  shaft  had  two  apartments,  known 
as  the  east  and  west  apartments.  At  each 
station  there  were  trips  or  chairs  built,  con- 
sisting of  four  pieces  of  iron  fixed  in  a  frame, 
so  as  to  extend  into  the  shaft,  and  constitute 
a  rest  or  platform  for  the  cage,  when  lowered 
for  freight.  These  chairs  are  so  arranged 
as  to  be  thrown  back  by  a  lever,  which  is 
controlled  by  the  station  tender,  whose  busi- 
ness it  is  to  indicate,  by  means  of  a  bell  at 
the  top,  to  the  engineer,  and  direct  him  when 
to  raise  and  lower  the  cages.  The  station 
tender  adjusts  the  chairs  accordingly.  Tiie 
cages  in  each  department  of  the  shaft  weigh 
a  ton,  and  are  connected  with  the  engines  by 
a  flat  iron  rope,  up  the  shaft,  over  a  pulley, 
and  down  the  reel  to  the  engine.  The  reels 
attached  to  each  cage  are  so  arranged  that, 
when  one  is  lowered,  the  other  will  rise.  A 
steam  engine  furnished  the  power,  and  was 
operated  by  an  engineer,  and  was  adjusted  to 
steam  power  and  a  system  of  brakes;  the 
steam  being  applied  by  a  lever,  and  the 
brakes  applied  by  the  feet.  At  the  time  of 
the  accident,  Patrick  Breen  was  station  tend- 
er, Adamson  was  engineer,  and  Quinn  was 
foreman  of  the  mine.  Plaintiff  was  employ- 
ed as  a  common  miner  on  tlie  stope  l>elow 
the  ninth  and  tenth  levels.  Breen,  the  sta- 
tion tender,  was  at  work  on  the  700-foot  level, 
filling  cars  on  the  cage  in  tlie  east  compart- 
ment, and  had  sent  them  to  the  surface.  The 
cage  was  raised  off  the  chairs  In  the  seventh 
level,  and  Breen  forgot  to  throw  the  lever 
and  draw  the  chairs  out  of  the  shaft,  there- 
by leaving  a  permanent  obstruction  In  the 
shaft  to  any  cage  coming  down  from  above. 
Breen  then  went  to  the  800-foot  level,  the 
west  cage  was  lowered  to  hlni,  and  he  waited 
for  workmen,  and  placed  them  on  the  cage 
on  the  west  compartment,  and  gave  the  sig- 
nal to  be  raised  to  the  surface.  Tlie  cages 
were  so  constructed  that,  when  the  west 
compartment  cage  was  lifted  to  the  surface, 
the  east  compartment  cage  would  go  to  the 
800-foot  level,  below  the  700-foot  level,  which 
was  obstructed  by  the  chairs.  As  the  west 
cage  went  up,  the  east  cage  came  down,  and 
struck  with  great  force  on  the  protruding 
chairs.  Breen  heard  them  strike,  and 
thought  it  was  a  blast  from  the  1,000-foot 
level,  200  feet  below,  not  then  thinking  that 
be  had  left  the  chairs  protruding  in  the 
shaft  The  engineer,  after  the  cage  struck 
the  chairs,  continued  to  raise  the  west  cage. 


and  pay  out  the  cable  on  the  east  cage,  snp- 
poeing  it  had  reached  the  800-foot  level,  as 
shown  by  the  Indicator,  and  did  not  Imow 
that  it  had  met  with  an  obstruction.  The 
west  cage  in  the  meantime  was  filled  with 
workmen  on  the  surface,  and  the  engineer 
let  them  down  the  west  compartment  by 
means  of  the  foot  brake,  which  was  used 
when  there  was  a  load  on  one  cage,  which 
would  overbalance  the  empty  cage  going  up 
on  the  other  side.  The  slack  cable  which  was 
resting  on  the  east  cage,  and  which  weighed 
about  two  tons,  was  taken  up  until  the  cage 
was  reached,  when  it  was  jerked  oft  the 
chairs,  and  brought  to  the  ssrface,  the  west 
cage  descending  to  the  1,000-foot  level.  The 
engineer,  supposing,  as  be  says,  that  the  east 
cage  was  at  the  800-foot  level,  where  the  sta- 
tion tender  was,  tried  to  communicate  with 
hlra  by  means  of  sliaking  the  cable,  but  re- 
ceived no  reply.  He  then  tried  to  attract  his 
attention  by  raising  and  lowering  the  east 
cage,  but  again  received  no  reply.  The  shift 
boss  evened  the  cage,  and  the  plaintiff,  with 
other  workmen,  got  upon  the  east  cage,  to  be 
carried  to  their  work,  the  west  cage  coming 
from  the  bottom  empty.  As  the  east  cage 
was  about  to  start  down,  tlie  engineer  re- 
ceiveil  a  signal  to  stop  the  up-coming  cage  on 
the  SOO-foot  level,  but  disregarded  the  signal, 
and  sent  the  men  down  on  the  ea.st-side  cage, 
as  lie  had  sent  the  men  down  on  the  west-side 
cage  a  short  time  before,  using  the  foot  brake 
for  that  purpose.  The  east  cage,  in  which 
plaintiff  was,  descended  at  the  usual  rate  of 
speed  until  It  came  to  the  700-foot  level, 
wliere  the  chairs  formed  a  solid  obstruction. 
Tlie  cage  stnick  said  chairs,  the  shock  caus- 
ing the  Injury  to  plaintiff,  for  which  this  ac- 
tion Is  brought. 

The  engineer  testified  that  he  did  not  know 
tlie  chairs  were  in  the  shaft  until  be  let  plain- 
tiff down;  that,  when  the  cage  struck  the 
chairs,  he  felt  a  perceptible  shock  vibrating 
through  the  ma<-hlnery.  Testimony  was  offer- 
Mi  tending  to  show  that  a  competent  engineer 
would  know  when  the  east  cage  descended 
upon  the  chairs  the  first  time,  tliat  there  was 
an  obstruction  there;  and  that,  when  the 
cage  was  raised  off  the  chairs  by  a  sudden 
jerk,  he  should  have  known  It  Evidence 
was  also  offered  tending  to  show  that  the 
general  reputation  of  Adamson,  the  engineer, 
was  that  of  an  incompetent  and  careless  en- 
gineer before  this  accident,  for  several  years; 
that  he  had  several  accidents  In  the  same 
mine  before,  one  of  which  resulted  In  the 
death  of  two  or  three  miners,  and  that  he 
had  been  laid  off  by  defendant  on  account  of 
such  accident  for  a  short  time;  that,  five 
years  before  the  accident  Quinn,  who  was 
then  shift  l>oss,  and  at  the  time  of  this  acci- 
dent superintendent  of  defendant's  mine,  had 
stated  that  Adamson  was  no  good,  because 
he  was  not  a  good  engineer.  Adamson  was 
brother-in-law  to  the  chief  engineer  of  de- 
fendant, by  whom  he  was  hired.  Other  testi- 
mony was  offered  tending  to  show  that  the 
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engineer  did  not  pay  proper  attention  to  bells 
and  signals,  and  would  sometimes  run  cages 
to  the  wrong  station,  one  witness  testifying 
that  he  had  done  so  about  100  times  In  6 
years.  At  other  times  he  would  take  the 
cages  away  without  signals.  Several  acci- 
dents happened  In  the  mine  while  he  was 
engineer.  A  year  prior  to  this  accident,  bro- 
ken chairs  were  seen  at  the  bottom  of  the 
f-haf  t,  and  the  cage  was  broken.  At  another 
time  the  cable  went  down  the  shaft  In  a 
bunch.  It  was  also  said  of  him  that  he  would 
drop  or  take  up  the  cage  too  quickly,  and 
was  careless  in  handling  It.  Testimony  was 
ofTerod  tending  to  contradict  and  explain 
plalntifTs  testimony  with  reference  to  the 
reputation,  competency,  and  carelessness  of 
the  engineer.  At  the  close  of  the  case,  the 
court  directed  a  rerdlct  for  the  defendant. 
Plaintiff  brings  this  appeal,  and  claims:  (1) 
That  the  testimony  tends  to  show  that,  but 
for  the  Incompetency  and  carelessness  of 
Adamson.  the  engineer,  the  accident  would 
not  hare  happened,  and  that  his  incompeten- 
cy and  carelessness  was  a  concurring  cause 
of  the  accident,  and  without  which  it  would 
not  have  occurred.  (2)  That  the  testimony 
tended  to  show  that  the  carelessness  and 
negligence  of  the  defendant  in  keeping  Adam- 
son  In  Its  employ  after  It  had  knowledge  of 
his  Incompetency,  and  the  carelessness  of 
Breon  In  leaving  the  chairs  protruding  Into 
the  shaft,  were  concurrent  efficient  causes  of 
the  Injury  to  the  plalntllT.  (3)  That  the  de- 
fendant Is  liable  for  Its  negligence  directly 
contributing  as  an  efficient  cau.se  to  the  In- 
Jury,  even  though  the  negligence  of  a  fellow 
servant  also  contributed  thereto. 

Brown  &  Henderson,  for  appellant.  H.  J, 
Dinning  and  Bennett,  Harkness,  Howat  & 
Bradley,  for  respondent. 

MIXER,  J.  (after  stating  the  facts).  Plain- 
tiff was  a  miner,  taking  out  ore.  Breen  was 
in  the  same  department,  loading  ore  on  the 
cagei.  and  had  no  control  of  the  plaintiff. 
Both  were  under  the  same  foreman,  in  the 
same  department  of  labor.  They  were  there- 
fore fellow  servants.  It  Is  the  duty  of  a 
master  to  exercise  due  and  reasonable  care 
in  the  selection  of  his  servants,  with  refer- 
ence to  their  competency  and  fitness.  He 
must  also  exercise  the  same  degree  of  care 
In  retaining  his  servants  after  such  employ- 
ment, for  his  responsibility  Is  the  same.  The 
employer's  liability  for  injuries  caused  by  the 
incompetency  of  a  fellow  servant  depends 
upon  such  Incompetency  being  established  by 
affirmative  proof,  and  that  it  was  known  to 
the  master,  or  that.  If  he  had  exercised  due 
and  proper  diligence,  he  would  have  learned  of 
such  Incompetency.  In  exercising  this  super- 
vision by  the  master,  to  ascertain  whether 
the  ser\-ant  's  competent,  the  nature  of  the 
service  and  the  dangers  attending  it  should 
be  considered.  A  closer  supervision  over  the 
habits,  competency,  and  conduct  of  an  en- 


gineer Is  required  than  over  a  common  labor- 
er, for  the  obvious  reason  that  the  dangerous 
consequences  of  neglect  are  likely  to  be  so 
much  greater  In  the  one  case  than  in  the  oth- 
er; the  rule  being,  the  greater  the  danger, 
the  greater  the  care.  It  Is  the  duty  of  the 
party  charging  Incompeteincy  and  negligence 
to  establish  the  fact  by  proof.  This  may  be 
done  by  showing  specific  acts  of  Incompeten- 
cy, and  bringing  them  home  to  the  knowl- 
edge of  the  master,  and  by  showing  such 
acts  of  Incompetency  and  negligence  of  the 
servant  to  be  of  such  a  character  and  fre- 
quency that  the  master,  In  the  exercise  of 
due  and  reasonable  care,  must  have  had  them 
brought  to  his  notice.  After  proof  of  Incom- 
petency of  the  servant  is  shown,  the  fact  of 
Incompetency  may  also  be  shown  by  the  gen- 
eral reputation;  but,  when  reputation  alone 
Is  relied  upon,  It  should  be  so  generally 
known  that  Inquiry  would  disclose  It.  When 
rei)eated  acts  of  carelessness  are  shown  on 
the  part  of  the  servant.  It  then  becomes 
proper  to  leave  the  question  to  the  Jury  to 
determine  whether  or  not  they  did  come  to 
the  knowledge  of  the  master,  or  would  have 
come  to  his  knowledge  had  he  used  reason- 
able care.  Bailey,  Mast.  Llab.  pp.  47-Cl :  Moii- 
ahan  v.  City  of  Worcester,  150  Mass.  439,  23 
N.  E.  228;  HlMs  v.  Railway  Co.,  55  Mich.  444. 
21  N.  W.  878;  Lanlng  v.  Railroad  Co.,  49  N. 
Y.  521. 

It  Is  apparent  from  the  facts  above  stated 
that  the  Injury  would  not  have  happened  but 
tor  the  negligence  of  the  station  tender  In 
leaving  the  clialrs  In  the  shaft,  and  of  Adam- 
son,  the  engineer,  In  not  discovering  the  fact. 
These  two  acts  c<Mitrlbuted  to  cause  the  ac- 
cident. Without  these  two  concurrent  acts 
the  accident  would  not  have  happened.  The 
question  now  arLses,  did  the  incompetency  of 
Adamson  and  his  carelessness  contribute,  in 
a  legal  sense,  to  the  cause  of  the  Injury? 
Bailey,  Mast.  Liab.  p.  433,  states  the  rule  "to 
be:  "When  the  injury  Is  the  result  of  two 
concurrent  causes,  one  party  Is  not  exempt 
from  full  liability,  although  another  party  was 
equally  culpable."  Whart.  Neg.  S  144,  states 
the  rule  to  be:  "The  fact  that  another  person 
contributed,  either  before  the  defendant's  In- 
terposition, or  concurrently  with  such  Inter- 
position, In  producing  the  damage,  is  no  de- 
fense." Care  must  be  taken  in  applying  tlie 
rule  to  distinguish  between  concurring  causes 
and  Intervening  causes.  "Tlie  negligence  of 
each  person  Is  a  proximate  cause  where  tlie 
Injury  would  not  have  occurred  but  for  tliat 
negligence;  and  It  Is  no  answer  that  the  neg- 
ligence or  trespass  of  a  third  person  contrib- 
uted to  the  injurj-.  And  this  Is  true  although 
the  party  contributing  by  his  negligence  was 
acting  witliout  concert  with,  and  entirely  in- 
dependent of,  the  party  to  whom  the  cause  i.s 
attributable  In  the  first  instance.  The  reason 
of  the  nUe  lies  In  the  fact  th.-Jt  the  effects  pro- 
duced by  two  or  more  concurrent  causes  can- 
not be  separated,  and  the  damages  apportion- 
ed;  that,  because  such  may  be  the  case,  the 
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Injured  party  ahould  not  be  refused  redress. 
The  rule  always  has  been,  lu  case  of  joint  tort 
teasora,  that  either  or  all  are  liable."  In  case 
the  Injury  Is  caused  by  accident,  and  the  de- 
fendant's negligence  concurs  to  the  extent 
that  the  accident  would  not  have  happened  but 
for  such  negligence,  he  Is  liable  for  the  con- 
sequences. "The  distinction  between  con- 
curring causes  and  Intervening  causes  lies,  not 
so  much  In  the  character  of  the  act  done  or 
omitted,  but  Its  effect  upon  the  result,— the  dif- 
ference between  contrlt)ution  and  cause  and 
effect;  and  to  this  It  must  be  added  that  the 
concurrent  or  succeeding  negligence  must 
break  the  sequence  of  events  to  maice  the 
cause  one  of  intervention.  The  only  available 
test  Is,  did  the  intervening  cause,  whether 
animate  or  Inanimate,  break  the  sequence  of 
events?  If  so.  It  Is  a  case  of  intervening  neg- 
ligence; otherwise,  a  case  of  co-operating, 
concurring,  or  contributory  negligence." 
Bailey,  Maet.  Llab.  pp.  435,  436;  lUidge  ▼. 
Goodwin,  8  Carr.  &  P.  190;  Cooley,  Torts, 
153;  Eaton  ▼.  Railroad  Co.,  11  Allen,  500;  Rail- 
road Go.  y.  Kellogg,  94  U.  S.  474;  Atkinson  t. 
Transportation  Co.,  00  Wis.  141,  18  N.  W.  704; 
Railway  Oo.  v.  Cummlngs,  106  U.  S.  700, 1  Sup. 
Ct.  498;  Johnson  t.  Escbange  Co.,  48  Minn. 
433,  51  N.  W.  225.  In  Wright  t.  Southern 
Pac.  Co.,  46  Pac.  374,  14  Utah,  383.  this  court 
held  "that,  when  the  negligence  of  the  employ- 
er and  that  of  a  fellow  servant  combine  to 
produce  an  injury  to  a  servant,  the  emplo.Ter 
will  be  liable  in  damages  to  the  injured  serv- 
ant" Shcarm.  &ELNeg.p.  187;  Bailey,  Mast 
Llab.  p.  430. 

Hie  facts  found  In  the  case  on  the  part  of 
the  plaintiff  must  be  deemed  to  be  admitted 
fbr  the  purpose  of  this  discussion,  as  the 
case  was  not  submitted  to  the  jury.  The  neg- 
llgeucc  complained  of  in  this  respect  was  in 
keeping  .\dnmsou  In  the  employ  of  the  de- 
fendant after  it  knew  or  was  chargeable  with 
notice  thai  he  was  an  incompetent  and  care- 
less en^Tiuet^r,  and  that  his  nciiligence  and  In- 
efBciency  contributed  to  cause  the  Injury.  The 
first  act  of  negligence  was  on  the  part  of 
Breen,  who  left  the  chairs  In  the  shaft  The 
act  of  Adamson,  the  engineer,  was  subse- 
quent In  point  of  time;  yet  his  act  of  negli- 
gence, if  it  was  such,  was  continuing  negli- 
gence, which  oo-operated  and  acted  with  the 
negligent  acts  of  Breen  to  produce  the  com- 
mon result  complained  of.  Although  Breen 
was  negligent,  yet  If  the  defendant  was  charge- 
able with  notice  of  Adamson's  incompetency, 
and,  through  his  negligence,  was  therefore 
wanting  In  ordinary  care  and  prudence  in  dls- 
cbargins  its  duties,  and  such  want  of  ordinary 
care  contributed  to  produce  the  Injury  in  ques- 
tion, and  tlie  plaintiff  did  not  know  of  such 
want  of  ordlnar.v  care  and  prudence  on  the 
part  of  the  defendant  then  the  defendant 
would  be  liable.  The  mere  fact  of  the  con- 
currence of  one  who  stands  In  the  relation  of 
a  fellow  servant  and  the  one  receiving  the  In- 
jury do  not  expu.se  the  master  from  lifs  con- 
tributory ueglleouce.     The  injury  was  the  re- 


sult of  two  cmicurring  causes,  and  tf  tbe  de- 
fendant Is  responsible  for  or  contnouted  to 
one  of  these  causes,  he  is  not  exempt  from  lia- 
bility, because  Breen,  who  is  responsible  for 
tbe  first  cause,  may  have  been  also  culpable. 
The  servant  assumes  the  risk  of  tbe  negli- 
gence of  the  fellow  servant  but  not  that  of 
the  master.  Railroad  Co.  t.  Callagban.  6  C 
C  A.  205,  56  Fed.  991;  Lane  ▼.  Atlantic  Works, 
HI  Mass.  13G;  Lake  t.  Mllllken,  62  Me.  210; 
Railroad  Co.  v.  Cummlngs,  100  U.  S.  700,  1 
Sup.  Ct  493;  Railway  Co.  t.  KeUogg,  94  U.  S. 
474;  Bailey,  Mast  Llab.  p.  437.  There  was 
some  testimony  In  the  case  tending  to  show 
the  incompetency  of  Adamson,  the  engineer, 
and  that  defendant  was  negligent  In  keeping 
him  In  Us  employ  after  It  had  knowledge  of 
his  Incompetency.  W^hile  we  express  no  opin- 
ion upon  the  weight  to  be  given  to  this  testi- 
mony, yet  we  are  of  the  opinion  that  under 
all  the  facts  shown,  the  case  should  have 
been  submitted  to  the  Jury.  The  Judgment 
of  the  court  below  is  vacated  and  set  aside, 
and  a  new  trial  granted. 

ZAXE.  C  J.,  and  BARTCH,  J„  concur. 


(15  UUb,  ST9) 
McCLURE  et  al.  t.  LITTI.,E  et  al.  (DESERBT 
SAV.  BANK,  Intervener). 

(Supreme  Court  of  Utah.    June  14,  1S97.) 

Fbomissokt  Notes— Matbkial  Altekatios* — Rsr- 

OKMATIOS— MiSTAKB— ATTOKNEV'S  FsB. 

1.  Plaintiff  brought  this  action  to  restraio  de- 
fendants from  foreclusing  a  trust  deed  );iven  as 
security  for  notes.  It  api)earB  that  Smith,  act- 
ing for  himself  and  for  tlie  bank,  the  inter- 
vener in  the  ease,  filled  up  a  blank  in  tho  notei 
by  writing  after  the  words  "interest  payable" 
the  word  "semiannnally,"  to  make  the  uuies  con- 
form to  the  understanding  and  contract  of  tbe 
parties  when  executed.  Held,  that  the  alteration 
was  a  material  one,  bat  as  it  was  innocently 
made  for  the  purpose  of  correcting  a  mistake  and 
making  the  instrument  conform  to  the  agn-ement 
of  the  parties,  without  any  fraudulent  intent 
and  it  appears  that  no  one  was  injured  by  filling 
In  the  blank  left  for  that  purpose,  the  instrument 
is  not  annulled,  nor  the  debt  extiuguislieU. 

2.  Here  the  intervener  sought  to  have  the  notes 
reformed  In  accordance  with  the  understanding 
and  agreement  of  tbe  parties,  and  tbe  court  of 
equity  has  the  power  to  so  decree,  and  restore 
the  instrument  according  to  the  original  Inten- 
tion of  the  parties, 

S.  Where  the  deed  of  trust  provided  for  tbe 
payment  of  a  reasonable  attorney's  fee,  and 
there  is  no  proof  showing  what  the  attorney 
charged,  or  wh.it  it  was  agreed  should  be  paid 
him,  and  the  findings  show  that  no  attorney's 
fee  was  allowed  in  the  original  proceedinRa,  and 
yet  these  proceedings  were  included  as  the  ba- 
sis for  the  value  of  services  allowed  in  the  case 
in  intervention,  held,  under  cliapter  39,  p.  25. 
Sess.  Laws  1894,  which  provides  that  no  great- 
er amount  should  be  allowed  or  decreed  as  at- 
torney's fees  tbii.i  the  sum  which  apiK'ara  by 
tlie  evidence  is  actually  charged  by  and  paid  to 
the  attorney,  and  only  the  amount  to  be  retain- 
ed by  tbe  attorney  shall  be  decreed,  that  tbe  attor- 
ney's fee  should  not  be  allowed.  WcW,  further 
that  this  statute  was  enacted  in  order  to  prevent 
a  division  of  fees  provided  for  in  the  mortgMge 
between  the  attorney  and  the  mortgagee:  that 
only  those  reasonable  fees  paid  or  agreed  to  Ue 
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paid  for  attorney  fees  conid  lie  taxed  against  the 
defendant  under  the  contract  in  the  trust  deed. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  county; 
M.  L.  Ritchie,  Judge. 

Action  by  WUBam  H.  McClure  and  others 
against  James  T.  Little  and  Elias  A.  Smith. 
The  Deseret  Savings  Bank  InteiTened.  From 
the  Judgment,  plalnttfTs  appeal.    Afflimcd. 

C.  F.  &  F.  C.  Loofbourow,  for  appellaats. 
Moyle,  Zone  &  Costlgan,  for  respondents. 

MINER,  J.  Prior  to  1800,  defendant  Smith 
and  others  owned  Central  Park,  in  Salt  Lake, 
and  sold  It  to  one  Andrews.  In  part  payment. 
Smith  took  two  notes  for  $20,000  each.  seeuTed 
by  mortj^ge  on  the  property.  Plaintift  Mc- 
Clnre  bought  the  property  subjert  to  the  mort- 
gage. Negotiations  afterwards  took  place  be- 
tween Smith  and  McClure  by  which  McClure 
agreed  to  give  his  notes,  secured  by  trust  deed 
on  the  property,  to  Smith,  and  take  up  the  in- 
cumliranee.  The  notes  and  trust  deed  were 
drawn  np  and  delivered  to  McClure  for  him  to 
take  to  Colorado  for  hLs  wife's  signature.  They 
were  afterwards  signed  and  returned  to  Smith 
by  mall.  The  notes  and  trust  deed  were  drawn 
upon  printed  blanks.  The  notes  were  all  in  the 
following  form,  except  as  to  date  of  payment 
and  amount:  "$16,250.00  gold.  Salt  Lake  City, 
TJtah,  October  1,  1891.  One  year  after  date, 
for  value  received,  we,  or  either  of  us,  promise 
to  pay  to  the  order  of  Elias  A.  Smith  sixteen 
thousand,  two  hundred  fifty  dollars,  negotiable 
and  payable  at  the  Deseret  National  Bank  of 
Salt  Lake  City,  in  U.  S.  gold  coin,  with  Inter- 
est at  the  rate  of  nine  per  cent,  per  annum  from 
date  until  paid.  Interest  payable ,  [Sign- 
ed] Wmiam  H.  McClure.  Amanda  M.  Mc- 
Clure." When  the  notes  were  delivered  to 
Smith,  the  word  "semiannually"  was  left  out 
of  the  blank  following  the  words  "Interest  pay- 
able." When  Smith  received  the  notes,  Octo- 
ber 21,  1891,  he  showed  them  to  Mr.  Young, 
who  discovered  that  the  word  "semiannually" 
was  left  out  of  the  blank,  and  suggested  the 
error.  Smith  remarked  that  it  was  a  clerical 
error,  and  immediately  wrote  the  word  "semi- 
annually" in  each  note,  so  that  they  wou'd  read, 
"Interest  payable  semiannnally."  Plaintiffs 
claim  the  word  "semiannually"  was  not  In  the 
trust  deed  when  delivered  to  Smith,  but  the 
testimony  Is  conflicting  on  this  point.  The 
notes  and  trust  deed  were  made  payable  to 
Smith,  with  James  T.  Little  as  trustee,  and  con- 
tained the  usual  power.  Smith  was  the  in- 
dorsor  on  the  Andrews  note.  Smith  and  Mc- 
Clure were  indorsing  the  new  notes.  Both  were 
procm-ing  the  new  loan  for  themselves  as  well 
as  for  the  bank.  While  Smith  was  acthig  for 
the  bank  he  had  no  authority  from  the  bank 
officials  to  alter  the  notes.  In  .July,  189,3,  pro- 
ceedings were  begim  to  foreclose  this  trust 
deed,  by  publication,  on  account  of  the  non- 
payment of  the  femlaniiunl  Intere-st  fnl  ing  due 
.Vpril  1.  1893.  Then  upon  pl.iint  ff-i  broght 
this  suit  against  Smith  and  Little,  the  trustee. 


to  restrain  the  sale,  and  have  the  aeciuitles  can- 
celed and  adjudged  void  on  actount  of  the  al- 
leged material  and  fraudulent  alteration.  Lit- 
tle and  Smith  answered,  and  admitted  the  al- 
teration of  the  notes  so  as  to  conform  to  the 
agreement  of  the  iiarties,  by  filling  in  the  blank 
left,  and  that  It  was  an  immaterial  alter.itlaii, 
done  innocently  with  the  plaintiffs'  consent,  and 
that  the  plaintiffs  ratified  tie  same.  They  de- 
nied any  alteration  In  the  deud.  The  Deseret 
Savings  Bank  then  filed  Its  complaint  In  inter- 
vention, alleging  that  it  became  the  owner  of 
the  notes  after  their  execution,  and  that  at  the 
time  the  notes  wore  executed  the  makers  agr<:ed 
to  pay  interest  at  9  per  cent,  per  annum,  pay- 
able semiannually,  until  paid,  and  set  out  the.e- 
in  the  conslderattou  therefor,  but  that  by  a 
clerical  omission  of  the  party  making  out  said 
notes  the  word  "semiamuially"  was  by  mutu  1 
mistake  and  overslglit  left  out  of  said  notes 
from  the  blank  left  for  that  puriwse;  that  oth- 
er parties  hidorsed  the  notes  as  Indorsers;  that 
Smith  was  the  cashier  of  the  hitervener.  Al- 
leged that  the  notes  had  become  due.  Claim  :d 
$1,000  attorney's  fees.  Asked  for  a  foreclosure 
of  the  trust  deed;  that  the  notes  be  reformed 
so  as  to  Include  the  words  "semiannually"  in 
the  blank  left  for  that  purpose  In  them,  follow- 
ing tlie  words  "Interest  imyable";  for  Judg- 
ment, deficiency  Judgment,  and  for  further  re- 
lief. It  appears  from  the  proof  that  there  was 
full  value  moving  to  the  plaintiffs  as  a  consid- 
eration for  tliese  notes.  It  clearly  appears  f lom 
the  testimony  that  It  was  agieed  between  the 
parties  at  the  time  these  notes  and  trust  deed 
were  drawn  that  they  should  draw  interest  at 
9  per  cent,  per  annum,  payable  semiannnally, 
from  date  until  paid,  but  by  a  clerical  error  of 
the  draftsman  the  word  "semiannually"  was 
left  out  of  the  printed  blank  in  the  notes;  that 
the  notes  were  signed  and  returned  to  the 
Ijoyee,  the  mistake  not  being  discovered  until 
after  they  were  signed  and  delivered  by  ma'.l; 
when  Smith  saw  the  mistake,  he  said  it  was  a 
mistake,  and  Immediately  filled  the  blank  so 
as  to  have  it  conform  to  the  agreement  of  the 
parties,  supposing  he  had  a  right  to  do  so.  The 
change,  however,  was  made  without  the  con- 
sent of  the  makers,  except  that  there  was  some 
slight  testimony  offered  tending  to  show  that 
plaintiffs  afterwards  ratified  the  change  b.v 
making  payments  of  Interpst,  and  olTtring  tj 
make  part  payment  on  one  note.  The  testi- 
mony on  all  these  questions  was  conflicting,  but 
we  are  of  the  opinion  that  the  contention  on  the 
iwirt  of  the  Intervener  Is  sustained  by  a  stron,^ 
Iireponderance  of  the  testimony.  The  altc-ra- 
tion  was  made  innocont'y,  for  the  purpose  of 
making  the  instrument  conform  to  the  under- 
standing and  agieeirent  of  ih  •  parties.  It  was 
not  made  fraudulently,  for  the  purpose  of  in- 
juring any  one.  It  does  not  sufflciently  appe.ir 
that  the  trust  deed  was  altered  In  the  respect 
mentioned.  The  alteration  of  the  notes  was  a 
material  alteration,  but.  as  It  was  made  uude* 
the  drc'imistances  mentioned,  we  are  of  the 
opinion  tliat  the  prayer  for  refonuatioii  should 
be  granted.    A  fraudult>nt  alteration  not  only 
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avoids  the  Instmnient  Itself,  but  also  extin- 
guishes the  debt  which  constitutes  the  consid- 
eration for  the  instrument.  But  when  the  al- 
teration was  innocently  made  for  the  purpose 
of  making  the  instrument  conform  to  the  ag.ee- 
mcnt  of  the  pai-ties,  without  any  fraudulent  in- 
tent, and  it  appears  that  no  one  was  injui-ed  by 
the  filling  of  the  blanli  left  for  that  purpose, 
then  the  instrument  is  not  annulled,  nor  tha 
debt  extinguished.  We  do  not  want  It  under- 
stood, however,  that  we  approve  of  tbia  meLhod 
of  tampering  with  written  insinuuenta  for  any 
purpose.  Tbis  correction  could  more  properly 
have  beat  made  by  a  court  of  equity.  The  al- 
teration made  was  clearly  improper,  and  should 
not  have  been  made  by  Mr.  Smith.  In  this 
case  th«  intervener  sought  to  have  the  notes  re- 
formed In  accordance  with  the  understanding 
and  agreement  of  the  parties,  and  the  word 
"semiannually"  inserted  in  the  notes  after  the 
words  "interest  payable,"  and  the  court  so  de- 
creed. A  court  of  equity  has  the  power  to  so 
decree,  and  thereby  restore  the  instrument  to 
Its  original  condition.  We  are  of  the  opiulun 
that  under  the  statute  the  Intervener  was  en- 
titled to  histitute  the  proceedings  In  Interven- 
tion, and  that  the  coiurt  was  correct  in  decree- 
ing the  relief  asked.  In  reforming  the  notes  so 
as  to  conform  to  the  express  agreement  of  the 
parties,  and  to  grant  a  decree  of  foreclosure. 

In  tbis  case  the  debtor  seeks  to  avoid  an 
honest  debt  because  of  the  alteration,  with- 
out offering  to  pay  the  same.  It  Is  a  car- 
dinal  principle  that  equity  will  not  aid  a 
party  In  doing  that  which  is  not  equitable. 
He  who  seeks  equity  must  be  prepared  to  do 
equity.  A  court  of  equity  will  hardly  per- 
mit a  debtor  to  get  rid  of  a  debt  which  be 
honestly  owes,  and  which  is  based  upon  a 
valid  consideration,  because  bis  creditor  has 
innocently  Inserted  a  word  In  the  contract 
that  he  had  agreed  should  be  Inserted,  even 
If  the  alteration  was  such  as  a  court  of  law 
would  not  excuse.  Taylor  v.  Adair,  22  Iowa, 
279:  section  3190,  Contp.  Laws  Utah  HSHa; 
NIckerson  v.  Sweet,  135  Mass.  517;  Tied. 
Com.  Paper,  {§  302-395;  Mcltaven  v.  Cris- 
ler,  53  Miss.  642;  Boyd  v.  Brotherson,  10 
Wend.  93;  2  Daniel,  Neg.  Inst.  §§  1403,  1404; 
Band.  Com.  Paper,  S  1765;  Ball  v.  Storie,  1 
Sim.  &  S.  210;  Goodenow  v.  Curtis,  33  Mich'. 
505;  Bank  v.  Carson,  60  Mich.  432,  27  N.  W. 
689;  Ames  v.  Colburn,  71  Am.  Dec.  723; 
Duker  v.  Franz,  3  Am.  Rep.  314;  Ryan  v. 
Bank,  148  111.  349,  36  N.  B.  1120;  Kountz  v. 
Kennedy,  63  Pa.  St.  187;  Seymour  v.  Mickey, 
16  Ohio  St.  615;   2  Pars.  Notes  &  B.  p.  572. 

Objection  Is  made  to  the  allowance  of  $1,- 
000  attorney's  fee.  The  note  In  suit  did  not 
provide  for  an  attorney's  fee.  The  trust 
deed  provides  that  the  trustee  may  pay  out 
of  the  proceeds  of  sale  the  e.Kpenses  of 
this  trust.  Including  a  reasonable  attorney 
and  counsel  fee,  and  compensation  to  said 
trustee,  or  his  successor  In  trust,  for  bis 
services.  The  proceeding  to  foreclose  the 
trust  deed  by  advertisement  was  enjoined, 
and  the  deed  was  forecloi>ed  throui;h  Uieae 


proceedings  In  interventlui  ia  eqoitj.  A 
witness  was  asked  what  a  reasonable  attor- 
ney's fee  would  t>e  in  the  case  of  McClure 
against  Little  and  Smith,  with  the  bank  as 
intervener;  such  services  being  for  the  filing 
of  an  answer  to  plalntifFs'  injunction  in  be- 
lialf  of  Little  and  Smith,  and  hearing  bad 
on  the  motion  to  dissolve  the  Injunction,  last- 
ing several  days,  and  afterwards  a  complaint 
in  intervention  by  the  bank,  asking  reforma- 
tion of  the  notes  to  the  original  understand- 
ing, and  foreclosure;  involving  about  $45,- 
000,  the  hearing  lasting  several  days;  the 
question  being  what  a  reasonable  attorney's 
or  solicitor's  fee  would  be  in  both  matters. 
The  witness  answered,  "$1,000."  No  other 
testimony  was  offered.  No  evidence  was  of- 
fered on  the  subject  of  what  was  charged 
by  or  retained  by  the  attorney.  The  objec- 
tion to  the  question  is  that  it  comprehended 
more  than  could  be  covered  by  attorney's 
fees.  It  included  a  fee  for  the  defense  to  the 
main  injunction  case,  where  no  attorney's 
fee  could  be  claimed,  and  attorney's  fee  as 
trustee,  who  had  claimed  no  fees;  also  attor- 
ney's fee  for  reformation  of  the  notes  in  the 
intervention  proceedings  by  the  bank,  and 
is  not  a  proper  basis  for  computation,  and 
no  attorney's  fee  should  be  charged.  The 
question  comprehended  more  than  could  be 
legitimately  included  in  the  foreclosure  of  the 
mortgage  by  tbe  trustee.  The  findings  show 
that  no  attorney's  fee  was  allowed  in  the 
original  proceeding,  yet  that  proceeding  was 
included  as  a  liaBis  for  tbe  value  of  the  serv- 
ices. The  amount  allowed  was  in  excess  of 
what  should  have  been  allowed  for  attor- 
ney's fees  in  tbe  case  of  intervention.  Un- 
der the  proof,  much  of  tbe  expense  created 
is  the  result  of  mistakes  and  errors  of  the 
intervener  or  trustee.  Had  the  original  pro- 
ceedings been  brought  to  reform  and  fore- 
close the  notes  and  mortgage,  only  one  pro- 
ceeding would  have  been  necessary,  with  a 
consequent  reduction  of  expense.  There  is 
another  reason  why  attorney's  fees  should 
not  l>e  allowed.  Chapter  30,  p.  25,  Sess. 
Laws  1804,  provides  that,  when  an  attorney's 
or  counsel  fee  is  claimed  by  tbe  plaintiff,  no 
greater  amount  should  be  allowed  or  decreed 
than  the  sum  which  appears  by  the  evidence 
to  be  actvwlly  charged  by  and  paid  to  the  at- 
torney for  tbe  plaintiff,  and  that  only  the 
amount  to  be  retained  by  the  attorney  shall 
be  decreed.  This  statute  was  enacted  to 
prevent  a  division  of  the  fees  provided  for  in 
the  mortgage  between  the  attorney  and  tbe 
mortgagee,  and  to  allow  only  such  reason- 
able attorney's  fees  to  be  taxed  against  tbe 
defendant  as  were  actually  agreed  to  be 
paid,  or  were  paid,  for  his  services.  There 
was  no  proof  showing  what  the  attorney  for 
plaintiffs  actually  charged,  or  what  the 
agreement  was  he  should  receive  from  the 
plaintiffs.  Consequently  no  fees  should 
have  been  allowed  in  tbe  decree.  No  other 
construction  can  be  placed  upon  the  statute. 
Attorney's  fees,  when  allowed,  go  to   the 
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mortgagee  or  trustee,  and  become  a  part  of 
the  Judgment.  The  bank  Is  responsible  to 
the  attorney  for  his  fees,  and  will  doubtless 
pay  a  sum  equal  to  the  amount  It  has  assert- 
ed was  a  redsonable  fee.  We  find  no  other 
error  In  the  proceedings.  The  district  court 
Is  Instructed  to  modify  the  findings  and  de- 
cree, striking  OTit  the  $1,000  attorney's  fee. 
With  this  modification,  the  judgment  and  de- 
cree of  the  district  court  Is  affirmed,  with 
costs, 

ZANE,  C.  J.,  concurs. 


I'srnh  J74) 
NEPHI  IRRIGATION  CO.  t.  VICKERS. 

(Supreme  Gom-t  of  Utah.     July  1,  1897.) 

Watbks— Xkkioatino  an'd  Domestic  Osbs— Fisd- 
iNos— Certainty. 

1.  Where  the  findings  and  decree  are  that  the 
defendant  is  the  owner  and  entitled  to  the  use 
of  Muflicient  of  the  water  of  two  certain  natural 
KtreaiuH  to  irrigate  a  total  of  31  acres,  and  that 
tlie  plaintiff  is  the  owner  and  entitled  to  the  use 
of  all  the  water  of  the  same  streams,  subject  to 
the  rights  of  the  defendant,  and  the  li^ts  of 
(lefendaut  and  plaintiff  to  the  water  in  question 
are  not  otherwise  specified  or  determined,  hdd, 
that  tiie  lindinrs  and  decree  are  not  sufflcieutly 
rertain,  and  that  the  same  should  be  modified  by 
finding  and  decreeing  the  amount  of  water  nec- 
essary, in  second-feet,  or  the  fractional  part 
of  the  streams  in  question,  ttiat  will  be  sufficient 
to  irrigate  defendant's  31  acres. 

2.  A  finding  that  tlie  defendant  "constructed  a 
small  ditch"  at  a  certain  point,  over  the  land  of 
said  defendant,  and  down  to  his  liouse,  and  that 
he  has  diverted  therein  "a  small  amount  of  water 
for  culinary  and  domestic  purposes,"  and  a  de- 
cree that  tlie  defendant  is  entitled  to  maintain 
said  ditch,  and  to  run  therein  at  all  seasons  of 
the  year  sufilcient  of  the  waters  of  said  stream 
for  his  culinary  and  domestic  purposes,  and  that 
plaintiff  is  the  owner  and  entitled  to  the  use  of 
the  waters  of  said  stream,  subject  to  the  rights 
of  the  defendant,  htid  to  he  uncertain,  and  that 
the  same  should  be  modified  by  finding  the  quan- 
tity of  water,  in  second-feet,  or  the  fractional 
part  of  the  stream  in  question,  that  defendant  is 
entitled  to  for  his  culinary  and  domestic  pur- 
poses, and  decreeing  the  same  to  him. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  First  district; 
E.  V.  Hlggins,  Judge. 

Action  by  the  NephI  Irrigation  (Company 
against  Samuel  T.  Vlckers.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Re- 
manded with  instructions. 

D.  D.  Hbutz,  for  appellant.  Samuel  A. 
Ktag,  B.  A.  WUson,  and  W.  O.  A.  Bryan,  for 
respondent 

HART,  District  Judge.  This  suit  was 
brougttt  by  the  plaintiff  corporation  to  quiet 
title  to  all  of  the  waters  of  Salt  creek.  In  Juab 
county,  and  Its  tributaries,  Hop  creek  and 
Rock  springs,  and  to  enjoin  and  restrain  de- 
fendant from  Interfering  with  any  of  the  wa- 
ters of  said  streams.  The  defendant  answer- 
ed denying  all  the  allegations  of  the  complaint, 
and  by  cross  complaint  set  up  title  In  himself 
to  the  waters  of  Hop  creek  and  Rock  springs, 
and  i»:ayed  that  his  title  be  quieted,  and  the 


plaintiff  enjoined  from  Interfering  therewith. 
The  court  found  and  decreed  that  the  defend- 
ant Is  the  owner  and  has  the  right  to  use  suf- 
ficient of  the  waters  of  Hop  creek  to  Irrigate 
30  acres  of  land,  and  that  the  defendant  is 
entitled  to  divert  at  a  point  named,  and  to  run 
through  a  certain  ditch,  and  to  pass  the  house 
of  defendant,  at  all  seasons  of  the  year,  sufil- 
cient of  the  waters  of  Hop  creek  for  his  cull- 
nary  and  domestic  purposes,  and  that  the  de- 
fendant Is  the  owner  of  and  has  the  right  to 
use  sufilcient  of  the  waters  of  Rock  springs 
to  irrigate  1  acre  of  land  during  the  Irrigating 
season.  Title  to  said  water  is  quieted  In  the 
defendant,  and  plaintiff  is  enjoined  from  in- 
terfering with  the  same.  The  court  found 
that  all  of  the  waters  of  Salt  creek  and  its 
tributaries.  Hop  creek  and  Rock  springs.  Is 
sufficient  to  irrigate  at  all  seasons  of  the  year 
about  2,7(X)  acres,  and  the  plaintiff  Is  decreed 
to  be  the  owner  of,  and  entitled  to  the  use  of, 
all  the  waters  of  Hop  creek  and  Rock  springs, 
subject  to  the  rights  of  the  defendant  as  here- 
inbefore set  forth;  and  defendant  is  enjoined 
from  interfering  with  plaintiff's  full  and  free 
use  of  that  portion  of  the  waters  ot  Hop  creek 
and  Rock  springs  to  which  it  is  entitled  as 
decreed.  The  plaintiff  appealed  frcHU  the 
judgment  and  decree,  and  the  principal  ground 
of  objection  is  the  uncertainty  of  the  decree. 
Some  question  is  made  as  to  the  sufficiency 
ot  the  cross  complaint  upon  which  to  grant 
defendant  afflnnatlre  r^ef.  No  demiu-rer 
was  made  to  the  cross  complaint,  and  testi- 
mony was  taken  and  proceeding's  had  tiiere- 
under  without  objection.  The  pcoceailngs 
were  on  the  equity  side  of  the  court;  it  had 
jurisdiction  of  the  subject-matter  and  of  the 
parties;  and,  without  entering  Into  a  detailed 
discussion  of  the  pleadings  in  the  case,  we 
are  of  the  opinion  that  the  court  had  atithor- 
Ity  to  ascertain  the  rights  of  the  parties,  and 
proceed  to  a  final  determination  of  all  the 
matters  at  Issue.  Pom.  Eq.  Jur.  $§  181,  231, 
232,  242,  1371;  Frey  v.  Lowden  (Oal.)  U  Pac. 
838;  Harris  t.  Harrison  (CM.)  29  Pac.  325. 
In  answer  to  appellant's  objection  to  the  im- 
certalnty  of  the  decree,  respondent's  counsel 
contend  In  their  brief,  and  also  in  Mral  argu- 
ment, that  the  court  found  that  the  plaintiff 
was  entitled  to  irrigate  from  these  streams 
2,700  acres,  and  the  defendant  31  acres,  and 
that,  therefore,  the  decree  and  findings  are 
susceptible  of  but  one  construction,  to  wit, 
that  the  entire  stream  is  sufficient  to  irrigate 
2,731  acres,  and  that  plaintiff  Is  entitled  to 
2,700  parts  out  of  a  total  of  2,731  parts,  and 
that  defendant  is  entitled  to  31  parts  or 
*'/2T3i;  thus  fixing  the  rights  of  the  litigants 
with  mathematical  certainty.  An  examina- 
tion of  the  record,  however,  shows  that  no 
such  construction  can  be  ^aced  upon  the 
findings  and  decree,  and  that  the  plain  finding 
Is  that  the  wat^s  of  the  streams  In  question 
are  sufficient  to  irrigate  2,700  acres  In  all,  and 
the  Judgment  roll  is  silent  as  to  how  many 
acres  the  plaintiff  Is  entitled  to  irrigate.  The 
defendant  Is  decreed  sufficient  water  to  Irrl- 
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irate  31  acres  of  land,  and  the  remainder  of 
the  streams  to  plaintiff.  In  the  case  of  Hol- 
man  v.  Pleasant  Grove  City,  8  Utah,  78,  30 
Pac.  72,  this  court  affirmed  a  decree  allowing 
the  plalntlfC  "sufficient  water  to  Irrigate  80 
acres  of  land,  subject  to  a  diminution  pro  rata 
with  other  appropriations."  In  that  case  the 
defendant  city  had  taken  conti-ol  and  assumed 
and  exercised  the  authority  of  distribution; 
and,  the  acreage  of  the  claimants  to  the  wa- 
ter being  determined,  a  decree  for  water  as 
represented  by  acreage,  subject  to  a  pro  rata 
distribution  and  diminution,  was  upheld.  In 
the  case  at  bar,  the  acreage  of  the  plaintiff 
not  being  fixed  by  the  decree,  it  is  Indefinite 
and  uncertain  how  much  water  Is  awarded  to 
the  defendant  for  irrigation,  and  consequently 
It  is  uncertain  how  much  water  Is  awarded 
to  plaintiff.  Tlie  decree  says  sufflelent  water 
to  irrigate  30  acres  and  1  aci-e,  but  who  is  to 
determine  how  much  is  sufficient  for  this  pur- 
pose? The  quantity  required  would  depend 
upon  the  season  and  the  kind  of  crops  grown. 
Irrigators  widely  differ  as  to  the  amount  of 
water  necessary  for  proper  Irrigation.  Un- 
less the  total  acreage  to  be  Irrigated  from  a 
stream  is  determined,  and  a  pro  rata  dlyislon 
decreed.  It  is  about  as  uncertain  to  decree  a 
person  sufficient  water  to  Irrigate  31  acres 
as  it  Is  to  decree  him  "one  good  Irrigation 
stream,"  which  was  condemned  by  this  court 
in  the  case  of  Smith  v.  PhilUps,  6  Utah,  376, 
23  Pac.  032.  Neither  mode  of  measurement 
Is  a  compliance  with  section  2782,  Comp. 
Laws  Utah  1888,  which  provides  "that  water 
may  be  measured  by  fractional  parts  of  the 
whole  source  of  supply  with  a  limitation  as 
to  periods  of  time  when  used  or  Intended  to 
be  used;  or  It  may  be  mea.sured  by  cubic 
Inches,  with  a  limitation  specifying  the  depth, 
width  and  declination  of  the  water  at  points 
of  measurement,  and.  If  neoossary.  with  a 
further  limitation,  as  to  periods  of  time  when 
used,  or  intended  to  be  used,"  etc.  Tlie  find- 
ings and  decree  as  to  the  waters  for  culinary 
and  domestic  purposes  are  equally  uncertain. 
The  defendant  Is  foimd  to  have  "constructed 
a  small  ditch"  at  a  certain  point,  "over  the 
land  of  said  defendant,  down  to  his  house," 
and  that  "the  defendant  and  his  predecessors 
in  Interest,  for  the  purpose  of  conveying  to 
the  house  and  home  of  said  defendant  herein, 
have  diverted  a  small  amount  of  water  for 
culinary  and  domestic  purposes"  at  all  sea- 
sons of  the  year:  and  it  is  decreed  "that  the 
defendant  is  entitled  to  maintain  said  ditch, 
and  to  run  at  all  seasons  of  the  year  sufficient 
of  the  waters  of  Hop  creek  for  his  culinary 
and  domestic  purposes  through  said  ditch." 
The  findings  and  decree  fail  to  specify  the 
size  of  the  ditch,  the  amount  of  water  divert- 
ed, and  the  quantity  of  water  sufficient  for 
defendant's  culinary  and  domestic  purposes. 
This  case  should  be  remanded,  with  directions 
to  the  trial  court  to  modify  the  decree  by  find- 
ing and  decreeing,  either  from  the  evidence 
taken  or  from  other  evidence  that  may  be 
offered,  or  from  the  report  of  a  referee  appoint- 


ed for  that  purpoee,  the  amount  of  wnter,  lu 
miners'  Inches,  or  fractional  parts  of  the 
stream  In  question,  that  will  be  sufficient  to 
hrlgate  the  defendant's  31  acres  of  land,  and 
for  his  culinary  and  domestic  puri)oses.  The 
case  Is  ordered  remanded,  with  instructions 
to  proceed  In  accordance  with  this  decision, 
and  modify  the  findings  and  decree. 

ZAXE,  C.  J.,  and  MINER,  J.,  concur. 


(15  Ctab  1491 
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(Supreme  Court  of  Utah.     June  2,  1897.) 

LaR(  ENV  —  El-ECTIOU  —  EXCEPTIONS  T>    ClIAKGl: — 

COKKOBORATIOX   OF   ACCOMPLICE  —  PROOF  OF 

EXAMISATIOS  — ArGCMENTS   OF  COLXSEL. 

1.  Defendant  and  others  entered  into  a  con- 
spiracy to  Bleiil  cattle  on  the  range,  and  were 
charged  witli  the  larceny  of  several  head  of  cat- 
tle beioiigiug  to  different  persons,  in  one  count 
of  the  information.  The  cattle  were  picked  up 
on  the  range  and  driven  to  a  corral,  and  there 
claimed  by  the  defendant,  and  driven  away  in 
accordance  with  the  previous  conspiracy  to  steal 
them.  At  the  trial,  evidence  was  given  of  the 
taking  of  one  roan  steer  from  the  corral  shortly 
after  others  were  taken.  After  the  people  had 
rested  their  case,  defendant's  counsel  requested 
the  court  to  require  the  prosecution  to  elect 
whether  they  would  rely  for  conviction  upon  the 
charge  of  larceny  of  the  roan  steer  or  the  other 
stock  named  in  the  information.  Held,  that 
election  cannot  be  require'*  on  the  ground  that 
distinct  offenses  are  charged,  when  such  offenses 
are  committed  by  the  same  acts  and  grow  out  of 
— one  and  continuous— the  same  transaction. 
and  the  same  testimony  must  be  required  for 
conviction;  but  where  it  clearly  appears  that 
separate  and  distinct  offenses  are  intended  to  be 
charged  in  an  information,  or  proved  on  the  trial, 
the  proper  way  in  which  an  objection  can  be  ren- 
dered available  is  by  motion  to  quash  before  the 
defendant  has  pleaded  and  the  jury  sworn,  or 
by  demurrer,  or  by  calling  upon  the  prosecution 
to  elect  in  the  subsequent  proceedings  in  the 
case. 

2.  Exceptions  taken  to  the  charge  of  the  court, 
but  which  do  not  appear  on  the  record,  cannot 
be  considered. 

3.  The  statute  (Comp.  Laws  Utah  1888,  S 
5049)  requiring  the  corroboration  of  the  evidenc*; 
of  an  accomplice  does  not  require  that  such  a 
witness  should  be  corrolwrated  in  respect  to  every 
material  fact,  but  only  in  respect  to  such  of  the 
material  facts  as  constitute  a  necessary  ele- 
ment In  the  crime  chargtHi,  and  the  corroborating 
evidence  uius>t  of  itself,  and  without  the  aid  of 
the  testimony  of  the  accomplice,  tend  in  some 
degree  to  conuect  the  defendant  witli  the  com- 
mission of  the  offense.  It  need  not  be  sufficient 
of  itself  to  establish  defendant's  gmlt,  but  it 
must  tend  in  some  degree  to  implicate  and  con- 
nect the  defendant  with  the  commission  of  the 
offense  charged.  This  evidence  may  be  slight, 
yet  the  reqmremcnts  of  the  statute  are  fulfilled 
if  it  be  corroborating  evidence. 

4.  It  Is  not  necessary  that  proof  be  offered  at 
the  trial  that  the  accused  was  bound  over  or  com- 
mitted by  a  committing  magistrate  for  the  of- 
fense charged.  When  called  upon  to  plead,  if 
be  makes  no  objection  that  such  examination  has 
not  been  had  or  waived,  he  must  he  understood 
to  admit  that  it  has  been  had  or  waived,  or  that 
he  now  intends  to  waive  it.  Having  waived 
tills  objection,  it  is  too  late  to  review  it  on  ap- 
peal. The  statute  (Sess.  Laws  1896,  p.  98)  sim- 
ply requires  the  fact  of  the  examination  to  be 
recited  in  the  inforniati(m. 

.5.  A  statement  by  the  prosecuting  attorney  to 
the  jury  that,  "after  investigating  this  case,  I 
have  become  convinced  of  his  iniilt.  and  that  he- 
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Idefendaut]  onght  to  be  prosecuted  and  brotight 
to  justice,  is  imnruper,  but  not  reversible  error, 
when  not  called  to  the  attention  of  the  court  at 
the  time  it  was  made,  and  not  until  after  the 
case  was  submitted  to<the  jury  and  they  had  re- 
tired, and  when  the  instructions  of  the  court  to 
the  jury  were  to  the  effect  that  they  should  not 
consider  the  arRumeuta  of  counsel,  only  bo  far  as 
they  have  confined  their  arguments  and  discus- 
sion of  the  case  as  testified  to  by  the  witnesses, 
and  that  they  must  make  up  their  miuds  from 
the  testimony,  and  not  from  the  statements  of 
counsel,  etc. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Sixth  district; 
W.  M.  McCarty,  Judge. 

BrlgUam  Spencer  was  convicted  of  larceny, 
and  appeals.    AflQriued. 

D.  D.  Houtz  and  M.  M.  Wamesr,  for  appel- 
lant. A.  C.  Bisbop,  Atty.  Oen.,  and  Bennor 
X.  Smith,  for  the  State. 

MIXER,  J.  Defendant  Brigbam  Spencer, 
impleaded  with  Jacob  Reese,  was  jointly  in- 
formed against  by  the  prosecuting  attorney 
of  Garfield  county  for  the  larceny  of  cattle 
alleged  to  belong  to  different  parties.  Ap- 
I>eIIant,  Brigbam  Spencer,  was  tried  alone. 
The  complaint  was  dismissed  against  defend- 
ant Davis,  and  he  was  used  as  a  witness  up- 
en  the  trial.  It  appears  that  there  was  a 
general  ronnd-up  of  cattle  to  be  bad  at  the 
"gate"  In  Garfield  county,  and  that  many 
cattlemen.  Including  the  defendant,  went  up- 
on the  range  and  gathered  up  their  cattle, 
and  drove  them  to  the  corral  or  gate,  and 
held  them  there  about  a  week,  and  until  the 
round-up  was  over  and  each  owner  had  se- 
lected bis  stock  from  the  rest  of  the  herd 
gathered  there.  Just  prior  to  this  round-up, 
It  was  agreed  between  the  two  defendants 
and  Davis  that  as  Spencer  had  been  upon  the 
range  for  years,  and  knew  all  the  cattle, 
while  Reese  and  Davis  bad  been  in  the  pen- 
itentiary, and  were  not  so  well  acquainted, 
Spencer  should  point  out  the  estrays  gath- 
ered there  at  the  round-up  to  Davis,  and 
that  Davis  should  take  the  estrays  so  pointed 
out,  and  sell  them,  and  divide  the  proceeds 
with  the  other  parties.  The  estrays  were 
brought  Into  the  corral  by  defendants  and 
Davis,  with  other  cattle,  in  accordance  with 
the  conspiracy  agreed  upon  between  them. 
At  the  round-up  the  cattle  described  in  the 
Information  were  pointed  out  by  Spencer  to 
Davis  as  estrays,  and  Davis,  with  the  other 
defendants,  cut  them  out  from  the  herd  in 
the  corral,  and  drove  them  to  the  corral  of 
defendant's  brother,  and  these  cattle  were 
afterwards  sold  with  cattle  belonging  to  de- 
fendant's brother.  One  witness  testified  that 
the  roan  steer  described  in  the  information 
was  taken  about  a  week  after  the  others  were 
taken.  Whether  this  testimony  refers  to  the 
time  this  steer  was  brought  into  the  corral 
or  taken  from  the  corral,  does  not  clearly  ap- 
pear. Other  witnesses  place  the  ttolnting  out 
of  the  estrays  by  Si)encer,  and  the  taking  of 
them  away  from  the  corral  by  Davis,  at  about 
the  same  time.    After  the  people  had  rested 


their  case,  defendant's  counsel  requested  the 
court  to  require  the  prosecution  to  elect 
whether  they  would  rely  for  conviction  upon 
the  charge  of  larc»iy  of  the  roan  steer,  or  of 
the  other  stock  named  in  the  information. 
The  request  was  denied,  and  defendant  al- 
leges error  upon  this  ruling.  The  defend- 
ants were  charged  with  the  larceny  of  sev- 
eral head  of  cattle  belonging  to  several  dif- 
ferent persons.  In  one  count  in  the  informa- 
tion, on  the  26th  day  of  May,  1896.  The 
proofs  show  that  the  defendants  and  Davis 
entered  into  a  conspiracy  by  which  two  of 
them  should  drive  to  a  certain  corral,  at  the 
time  of  the  general  round-up,  all  their  stock. 
Including  all  the  eetrays  that  could  be  found, 
and  that,  when  cattle  were  being  cut  out  by 
different  owners,  the  defendant  Spencer,  who 
was  well  acquainted  with  all  the  eetrays  on 
the  range,  should  point  them  out,  and  that 
such  eetrays  should  be  claimed  and  taken 
away  by  Davis  in  the  alleged  Interest  of  par- 
ties who  ran  their  stock  on  the  Pangultch 
range;  that,  after  the  estrays  were  selected, 
they  should  be  sold,  and  the  proceeds  divid- 
ed between  the  conspirators.  In  pursuance 
of  this  understanding,  the  cattle  in  question 
were  taken  by  the  defendants  and  sold.  This 
being  so,  it  is  not  important  whether  the  roan 
steer  was  taken  away  at  the  same  time  with 
the  other  cattle  or  not.  The  stealing  of  ail 
of  the  cattle  was  part  of  one  and  the  same 
transaction,  combination,  and  conspiracy  on 
the  part  of  the  defendants  and  Davis,  in  fur- 
therance of  their  common  object  and  agree- 
ment to  steal  all  the  eetrays  they  and  others 
would  place  In  the  corral.  The  cattle  were 
driven  to  the  corral  from  different  quarters, 
and  then  selected  by  the  defendants,  stolen, 
driven  away,  and  sold.  Election  cannot  be 
required  on  the  ground  that  distinct  offenses 
are  charged,  when  such  offenses  are  commit- 
ted by  the  same  acts  and  grow  out  of  the 
same  transactions,  and  the  same  testimony 
must  be  required  for  a  conviction;  but,  where 
it  clearly  appears  that  separate  and  distinct 
offenses  are  intended  to  be  charged  In  an  in- 
formation, the  proper  way  in  which  the  ob- 
jection can  be  rendered  available  Is  by  mo- 
tion to  quash  before  defendant  has  pleaded 
and  the  jury  sworn,  or  by  demurrer  or  by 
calling  upon  the  prosecution  to  elect  in  the 
subsequent  proceedings  in  the  case.  People 
V.  McKinney,  10  Mich.  95;  1  Chit.  Or.  Law. 
248;  U.  S.  V.  West  (Utah)  27  Pae.  84.  In  the 
case  of  People  v.  McKinney,  10  Mich.  95,  the 
court  said:  "As  a  general  rule,  in  cases  of 
felony,  when  It  clearly  appears,  from  the  in- 
dictment or  otherwise,  that  several  entirely 
distinct  felonies  are  intended  to  be  charged 
and  proven,  the  court  will.  In  its  discretion, 
either  quash  or  compel  the  prosecutor  to 
elect;  and  the  same  course  Is  sometimes  tak- 
en in  misdemeanors,  where  several  offenses 
in  no  way  connected  are  charged.  But  there 
Is  nothing  technical  in  the  rule,  and  In  the 
exercise  of  this  discretion  the  court  will  not 
be  governed  simply  by  the  question  whether 
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several  different  offenses,  in  point  of  law,  are 
charged  and  Intended  to  be  proved,  but  main- 
ly, as  a  general  rulei,  by  tbe  consideration 
■whether  the  trial  of  the  several  offenses 
would  Involve  the  proof  of  substantially  dif- 
ferent transactions,  and  thereby  tend  to  con- 
fuse the  defendant  in  his  defense,  or  deprive 
him  of  any  substantial  right.  And  therefore, 
where  the  several  offenses  charged,  though 
distinct  in  point  of  law,  spring  out  of  sub- 
stantially the  same  transaction,  or  are  so  con- 
nected in  their  facts  as  to  malce  substantial- 
ly parts  of  the  same  transaction  or  connected 
series  of  facts,  the  defendant  cannot  be  prej- 
udiced in  his  defense  by  the  Joinder,  and  the 
court  will  neither  quash  nor  compel  an  elec- 
tion. Such  would  seem  to  be  the  principle 
of  the  general  rule  to  be  deduced  from  the 
cases."  1  Chit.  Cr.  Law,  252,  254,  and  note; 
Rose.  Cr.  Ev.  231,  232;  People  v.  Sweeney, 
55  Mich.  58G,  22  N.  \V.  50;  People  v.  Johnson 
(Mich.)  45  N.  W.  1119;  State  v.  Larson  (Iowa) 
52  N.  W.  530;  People  v.  Goodhue.  94  111.  3". 

Appellant's  counsel,  in  his  brief,  maiies 
some  objections  to  the  charge  of  the  court; 
but  as  no  exceptions  were  taken  to  the 
charge,  as  appears  from  the  record,  we  can- 
not consider  these  objections. 

Defendant  also  assigns  as  error  the  fact  tliat 
the  testimony  of  Davis,  the  acconnilice,  was 
not  con-oboratt^  by  the  te.»!tlmony  of  any 
other  witness,  as  provided  by  section  5019, 
Comp.  Laws  Utah  18.S8.  This  section  roads 
as  follows:  "A  conviction  cannot  be  had  on 
the  testimony  of  an  accomplice,  unless  lie  is 
corroborated  by  other  evidence,  whic-li  in  itself 
and  without  the  aid  of  the  testimony  of  the 
accomplice,  ten.ls  to  connect  the  defendant 
with  the  commission  of  the  offense;  and  the 
corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  the  offense  or  tlie  circum- 
stances thereof."  Under  tills  provision  of  the 
statute,  the  corroborating  evidence  must  of 
itself,  and  without  the  aid  of  the  testimony  of 
the  accomplice,  tend  in  some  degree  to  conue<-t 
tlie  defendant  with  the  commission  of  the 
offense.  This  coiTolMrating  evidence  need  not 
be  sufficient  of  itself  to  establish  the  guilt  of 
the  defendant,  but  it  must  tend  in  some  dcgi-ee 
to  implicate  and  connect  the  defendant  with 
tlie  commission  of  the  offense  charged.  It 
may  be  slight,  and  entitled  to  but  little  con- 
sideration; nevertheless  the  requirements  of 
this  section  are  fulfille<l  if  there  be  any  cor- 
roborating evidence  which  of  itself  tends  to 
connect  the  defendant  with  the  commission  of 
the  offense.  The  statute  does  not  require  that 
such  witnesses  sliould  be  corroborated  in  re- 
si)ect  to  every  material  fact,  but  only  in  re- 
spect to  such  of  tlie  material  facts  as  con- 
stitute a  nece.<sai*y  element  in  tlie  crime 
charged.  People  v.  Thompson,  50  Cal.  480; 
Peoi'le  V.  Amos,  39  Cal.  403;  People  v.  Josse- 
lyn,  Id.  393;  U.  S.  v.  Kershaw,  5  Utah,  018, 
19  Pac.  194.  Uiwn  an  examination  of  the 
record,  we  are  of  tiie  opinion  that  the  testi- 
mony of  the  accomplice  was  sufficiently  cor- 
roborated  by    the   facts    and   circumstances 


shown,  and  that  the  court  correctly  instructed 
the  Jury  on  that  subject. 

Defendant's  attorney  also  alleged  as  a 
ground  of  error  that  no  proof  was  offered  upon 
the  trial  that  the  defendant  was  ever  duly 
bound  over  or  committed  by  a  committing 
magistrate  for  the  offense  charged.  The  in- 
formation recites  the  fact  that  the  accused 
was  duly  held  to  answer  the  charge  made  by 
the  committing  magistrate,  hi  compliance  with 
chapter  23,  p.  98,  Sess.  Laws  1890.  The  pre- 
liminar}-  examination  before  a  magistrate,  un- 
der tlie  statute,  was  designed,  to  some  extent, 
to  accomplish  the  purpose  of  a  presentment  by 
a  grand  Jury  under  the  law  as  it  existed  be- 
fore, in  protecting  a  party  against  being  sub- 
jected to  the  indignity  of  a  public  trial  for  an 
offense  before  probable  cause  has  been  estab- 
lished against  him  by  evidence  under  oath. 
The  law  never  sanctionetl  putting  any  one  on 
his  trial  until  probable  cause  has  been  made 
to  appear  by  resixinsible  testimony.  The  de- 
fendant may,  however,  waive  his  right  to  a 
preliminary  examination  before  an  information 
is  filed  agoinst  him.  Section  1  of  the  act  re- 
ferred to  permits  him  to  do  so,  with  the  con- 
sent of  the  state.  He  may  mal;e  this  waiver 
as  well  when  called  uiion  to  plead  to  the  In- 
formation as  when  brought  before  the  exam-- 
inlng  magistrate.  If  the  defendant  intends  to 
Insist  upon  the  want  of  an  examination,  and 
that  he  has  not  been  bound  over  by  a  commit- 
ting magistrate,  he  should  do  so  by  motion  to 
qunsh  the  information,  or  by  other  appropri- 
ate motion,  or  demurrer  before  plea.  A  mo- 
tion to  quash  is  the  more  simple  course.  If, 
when  called  upon  to  plead,  he  makes  no  objec- 
tion that  such  examination  has  not  been  had 
or  waived,  he  must  be  imderetood  to  admit 
tlint  it  has  been  had  or  waived,  and  that  he 
now  intends  to  waive  it.  Having  waived  this 
ol)Jection,  it  is  now  too  late  to  review  It. 
Washburn  v.  People,  10  Mich.  372;  People  v. 
Jones,  24  Mich.  218;  Morrlssey  v.  People,  11 
Mich.  327.  The  statute  does  not  require  tlie 
fact  of  an  examination  to  be  averred  in  the 
Information.  It  simply  requires  It  to  be  re- 
cited in  the  information.  This  fact,  if  re- 
cited, does  not  constitute  any  of  the  elements 
of  the  crime  required  to  be  aven-ed  or  charged 
in  the  information  by  section  2  of  the  act  re- 
ferred to.  It  is  not  a  matter  which  goes  to 
the  merits  of  the  trial,  but  to  the  regularity  of 
the  previous  procee<lings.  The  statute  does 
not  require  proof  of  these  facts  to  be  produced 
uiKin  tlie  trial  of  tiie  case.  Washburn  v.  Peo- 
ple, 10  Midi.  372.  TTpou  a  review  of  the  rec- 
ord, we  do  not  find  that  this  question  was 
raised  in  the  trial  court.  It  is  ralse<l  for  the 
tli-st  time  in  this  court,  so  far  as  appears  from 
tiie  abstract,  and,  but  for  other  considerations, 
would  not  be  entitled  to  the  consideration  of 
the  court. 

Appellant's  counsel  also  contend  that  the 
court  erred  in  pcrniitting  the  attorney  for  the 
state,  in  his  argument  to  the  Juiy,  to  use  the 
following  language:  "I  am  not  prosecuting 
this  case  to  satisfy  any  feeling  I  may  have  in 
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the  case  for  or  against  an7  one,  but,  after  in- 
vestigating the  case,  I  have  been  convinced 
of  his  guilt,  and  that  he  ought  to  be  prosecuted 
and  brought  to  Justice."  Counsel  for  the  ap- 
pellant objected  to  this  statement,  but  it  ap- 
pears from  The  record  that  the  trial  Judge  did 
not  bear  the  objection  nor  the  remarks  of 
counsel,  and  it  was  not  called  to  his  attention 
until  after  the  Jury  had  retired;  the  court  be- 
ing engaged  at  the  time  in  the  preparation  of 
his  instructions,  and  in  an  examination  of  re< 
quests  to  charge.  The  remarks  of  the  dis- 
trict attorney  were  clearly  improper.  It  te  the 
duty  of  the  public  prosecutor  to  see  that  an 
accused  person  has  a  fair  trial,  so  far  as  he 
has  power  to  control  it,  and  it  is  also  his  duty 
to  use  his  best  endeavors  to  convict  the  guilty 
party  by  fair  means.  In  the  discbarge  of  this 
duty,  great  zeal  Is  commendable,  yet  his 
methods  must  be  such  as  compwt  with  a  fair 
administration  of  Justice.  It  is  Improper  for 
a  prosecuting  officer  to  make  statements  to 
the  Jury,  of  facts,  as  of  his  own  knowledge, 
which  have  not  been  Introduced  in  evidence 
under  the  sanction  of  an  oath,  relating  to  the 
material  issues  in  the  case.  People  v.  Quick 
(Mich.)  25  N.  W.  302.  It  was  also  the  duty 
and  Tight  of  defaidant's  counsel  to  brhig  such 
statement  to  the  attention  of  the  court.  Had 
he  done  so  at  the  time,  the  court,  doubtless, 
would  have  corrected  it.  The  court  charged 
the  Jury  generally  with  reference  to  state- 
ments of  counsel  as  follows:  "You  are  in- 
structed that  you  should  not  consider  the  ar- 
guments of  counsel  in  the  case,  only  so  far  as 
they  have  confined  their  arguments  and  dis- 
cussion of  the  case  as  testified  to  by  the  wit- 
nesses. You  are  to  make  up  your  minds  from 
the  evidence,  and  not  from  statements  of 
counsel.  You  are  Instructed  to  only  oouslder 
the  arguments  in  so  far  as  they  will  assist 
you  in  arriving  at  the  truth  or  falsity  of  the 
charge  based  on  the  evidence  in  the  ca-se,  and 
you  should  not,  In  considering  this  case,  adopt 
as  your  own  the  conclusion  of  counsel  on 
either  side,  but  are  to  draw  your  own  (inclu- 
sions and  make  up  your  mhuls  from  the  evi- 
dence in  the  case."  The  charge  of  the  court 
was  fair,  and  naturally  tended  to  coirect  any 
erroneous  impressions  created  by  the  remarks 
of  the  county  attorney.  Uiwn  the  whole  rec- 
ord, we  find  no  reversible  en-or.  The  Judg- 
ment of  the  court  below  Is  afllrmed. 

ZANE,  O.  J.,  and   HART,  District  Judge, 
concur. 


JUN(JK  et  al.  v.  HOLBBOOK  et  al. 
(Supreme  Court  of  Utah.     June  16,  1897.) 

Promishokt    Notes  —  Release    of    Suketies  — 
Change  of  Venue— Ooxstitl'TIOxal  Law. 
1.  Defendants  were  sureties  on  a  promi.isory 
note  given  b.v  C.  &  R.  to  plaintiffs.    At  the  time 
the  note  was  given,  it  apix^ars  tliat  Scott  was  a 
partner  and  agent  of  the  plaiutiffs  in  the  pur- 
chase of  sheep;    that  he  was  also  si'cri'tl.v  the 
partner  of  C.  &  R.  in  the  sale  of  tlie  slieep  to 
plaintiffs;   that  the  relationship,  at  the  time  the 
49 1'.— 20 


note  in  qnestion  was  given,  was  known  to  both 

plaiutiffs  and  to  C.  &  B.,  or  that  the  circum- 
stances were  such  as  to  give  notice  to  them  of 
the  existence  of  the  partnership.  The  defend- 
ants, when  they  signed  as  sureties,  did  not  know 
that  Scott  was  interested  as  a  partner  of  each 
firm  on  the  contract  concemiug  which  they  were 
sureties,  and  did  not  indorse  with  the  knowledfie 
that  th^  were  becoming  liable  for  the  acts  of 
Scott  in  the  manipulation  of  the  business  of  the 
several  firms.  Held,  that  the  intentional  con- 
cealment of  the  facts  in  this  case,  which,  had 
they  been  known  to  the  sureties  at  the  time  they 
signed,  might  bare  caused  them  to  act  different- 
ly, constituted  such  a  fraud  upon  the  sureties  as 
to  relieve  them  from  liability  on  the  notes.  If  a 
material  fact  connected  with  a  contract  of  sure- 
t.vship,  and  directly  affecting  the  sureties'  lia- 
bility, and  which  might  influence  the  sureties  in 
entering  into  tlie  contract,  is  purposel.v  conceal- 
ed from  the  sureties,  in  the  intero.st  of  the  credit- 
or, such  concealment,  thongh  no  inquiry  is  made 
by  the  sureties,  amounts  to  a  fraud  upon  the 
sureties,  and  would  discharge  them  from  liabil- 
ity. 

2.  Plaintiffs  were  residents  of  Salt  Lake  coun- 
ty; defendants  of  Utah  coimty.  The  case  had 
already  been  tried  in  the  First  district  court  of 
the  territory;  and  under  section  3196,  Comp. 
Laws  Utah  1888.  as  amended  by  Sess.  Laws 
T^tah  1896.  passed  before  this  case  was  tried  the 
last  time,  it  was  not  error  in  the  court  to  try  the 
case  in  Utah  county,  and  to  deny  a  change  of 
venue  to  Salt  Lake  county. 

3.  Section  .">  of  article  8  of  the  constitution  is 
only  prospective  in  its  operation,  and  does  not 
apply  to  actions  pending  when  tiie  constitution 
was  adopted. 

4.  Section  2  of  article  24  of  the  constitution 
continues  in  force  such  territorial  laws  as  were 
not  repugnant  to  the  constitution,  and  makes 
them  state  laws. 

(Syllabus  by  the  Court.) 

Appeal  from  Fourth  district  court;  A.  C. 
Hatch,  Judge. 

Action  by  Franz  Jimgk  and  another  against 
L.  Holbrook  an.l  others.  From  a  Judgment  for 
certain  defendants,  plaintiffs  appeal.   Afflrmetl. 

This  action  was  brought  agaiiLst  Cropper  and 
Iteed.  as  makers  of  three  promissory  notes  for 
$7,000,  and  against  respondents  Holbrook  and 
Duggius,  as  Indorsers.  The  notes  were  pay- 
able in  Salt  I>ake  City,  where  the  plaintiffs  to- 
sided.  Respondents  resided  in  Provo,  in  the 
First  district,  where  the  action  was  brought. 
Cropper  and  Reed  resided  in  MilUird  county. 
Holbrook  and  Dugglns  answered  separately, 
and  set  up  failure  of  consideration,  and  fraud 
in  obtaining  their  signatures  to  the  notes,  by 
the  defendants  Cropper  and  Reed,  and  fraud 
and  concealment  of  material  facts  trom  them 
by  the  plaintiffs  in  obtaining  their  signatures 
as  indorsers.  It  appears  that  In  November, 
1880,  Jtmgk  and  Fabian,  the  plaintiffs,  were 
partners,  and  had  been  engaged  in  buying 
sheep.  At  this  time  they  entered  into  a  part- 
nership agi-eement  with  one  S.  W.  Scott,  by 
which  Scott  was  to  be  an  equal  partner,  but 
tiie  business  was  to  be  carried  on  in  the  name 
of  Jungk  and  Fabian.  Money  was  to  be  fur- 
nished b.v  them,  and  Scott  was  to  buy  the 
sheep,  and  pay  In  cliecks  Kigned.  "Jungk  and 
Fabian.  i)er  S.  W.  Scott."  Cheeks  were  after- 
wards Issued  to  Cropper  and  Reed  signed  in 
this  way.  Cropper  and  Reed  were  partners, 
doing  a  stock  business.     Scott  solicited  Crop- 
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per  and  Reed  to  enter  Into  a  contract  with 
Jungk  and  F'ablan  for  a  large  number  of  sheep, 
for  future  delivery,  but  concealed  from  them, 
aa  they  claim,  that  he  was  himself  interested 
in  the  purchase,  or  that  he  was  a  partner  with 
Jungli  and  Fabian.  Scott  represented  to  Crop- 
per and  Beed  that  be  could  contract  with  Jungk 
and  Fabian  at  a  price  much  larger  than  they 
could  be  purchased  for.  Ue  finally  proposed  a 
partnership  with  Cropper  and  Iteed  to  furnish 
the  sheep  to  Jungk  and  Fabian.  The  con- 
tract was  to  be  in  their  name,  and  he  was  to  be 
a  silent  partner,  and  biterested  hi  the  profits. 
He  was  to  purchase  the  sheep  at  a  rate  that 
would  make  a  profit,  and  advised  them  where 
he  could  get  the  sheep.  Under  these  Induce- 
ments, Cropper  and  Reed  entered  into  an  agree- 
ment with  Jungk  and  Fabian,  December  24, 
18S0,  by  which  they  were  to  deliver  In  July, 
1890,  to  Jungk  and  Fabian,  500  sheep,  at  a  cer- 
tain price,  in  certain  places  In  Southern  Utah. 
In  February,  1800,  another  similar  contract 
was  made,  under  similar  circumstances.  Scott 
was  interested  as  a  partner  on  both  sides. 
Cropper  and  Beed  claim  tliat  they  did  not  know 
that  he  was  interested  with  Jungk  and  Fabian. 
On  the  signing  of  the  contracts,  $5,000  was  ad- 
vanced by  Jungk  and  Fabian  on  each  contract, 
and  Cropper  and  Beed  were  required  to  give 
sureties  for  due  performance  on  their  part. 
Holbrook  and  Duggins  were  ofTcred  as  such 
sureties,  and,  being  accepted,  Jungk  and  Fa- 
bian directed  Scott  to  go  with  Cropper  and 
Reed  to  Provo,  as  their  representative,  and  get 
Holbrook  and  Duggins  to  sign  the  guaranties. 
All  these  parties  went  to  Provo,  solicited  and 
obtained  Holbrook  and  Duggins  as  sureties  for 
Cropper  and  Reed,  Scott  taking  an  active  part 
in  tiie  conversation  and  in  bringing  about  the 
result,  but  his  interest  in  both  sides  of  the  con- 
tract was  not  divulged  to  the  sureties.  Hot- 
brook  and  Duggins  were  old  acquaintances  of 
Cropper  and  Reed.  Scott  was  a  stranger. 
The  ijartnership  contract  between  Scott  and 
Cropper  and  Reed,  of  November,  1889,  was  not 
placed  in  writing  until  March  7, 1890.  It  reads 
as  follows:  "This  agreement,  made  and  entered 
Into  by  and  between  Cropper,  Reed,  and  Scott 
as  partners  dealing  In  cattle,  sheep,  and  real 
CEtate;  they  each  one  agree  with  each  other 
to  buy  and  sell  on  commission,  and  share  equal- 
ly in  profits  and  loss  on  all  real  estate  and  cat- 
tle and  expenses  of  handling  the  same;  to 
share  hi  two  contracts  of  sheep  made  by  Crop- 
per and  Reed  to  Jungk  and  Fabian.  The  said 
Scott  is  to  divide  all  profits  made  in  selling, 
and  the  said  Cropper  and  Reed  is  to  divide  all 
profits  made  in  buying,  should  there  be  any, 
and  to  work  to  one  another's  interest  In  the 
entire  business  as  partners.  Cropper  and 
Reed.  8.  \V.  Scott."  Jungk  and  Fabian  had 
In  the  meantime  made  a  contract  to  sell  sheep, 
relying  on  their  contract  with  Scott,  but  the 
market  price  bad  risen  above  the  contract  price. 
Scott  failed  in  performing  his  agreement  with 
Cropper  and  Reed,  and  tliey  with  Jungk  and 
Faliian.  as  agnnil.  A'ror  ''i-CMirt.  Cropi)er  and 
Uced  and  Jungk  and  Fabian  met  at  Descret 


In  July,  1890.  hi  the  absence  of  Holbrook  and 
Duggins  and  Scott;  and  it  was  agreed  that 
Cropper  and  Reed  should  pay  back  the  $10,000 
advanced,  and  $5,000  as  damages  for  breach  of 
contract.  This  sum  was  paid  back  except 
about  $8,000.  Jungk  and  Fabian  then  went 
to  Provo,  and  presented  their  claim  to  Hol- 
brook and  Duggins,  but  no  disclosure  was  at 
any  time  made  to  them  of  Scott's  participa- 
tion on  both  sides  of  the  contract.  This  fact 
was  concealed  from  the  sureties.  It  was 
agreed  that  Cropper  and  Reed  should  make  the 
three  notes  for  $7,000,  and  that  Holbrook  and 
Duggins  should  Indorse  them  as  they  had  in- 
dorsed the  contract,  in  continuation,  and  in 
pursuance  of  their  liability  as  sureties.  The 
notes  were  made  and  Indorsed,  and  are  the 
notes  in  suit  Cropper  testified  that  he  knew 
or  suspected,  before  the  notes  were  given,  that 
Scott  was  interested  with  Jungk  sind  Fabian. 
Testimony  was  offered  tending  to  show  that 
Fabian  bad  notice  of  Scott's  duplicity  with  his 
firm,  and  alleged  secret  dealings  with  Jungk, 
his  partner,  in  July.  Testimony  was  also  of- 
fered tending  to  show  that  Jungk  and  Fabian, 
or  one  of  them,  knew  that  Cropper,  Reed,  and 
Scott  owned  sheep  that  were  at  Oasis  in  1880 
or  1891,  when  Fabian  was  there,  before  the 
notes  were  given;  that  Cropper  and  Reed  also 
knew  tliat  Scott  was  buying  sheep  for  Jungk 
and  Fabian;  and  that  Scott  acted  as  agent  for 
Jungk  and  Fabian  in  procuring  the  signaturea 
of  Holbrook  and  Duggins,  as  their  sureties  on 
the  sheep  contract.  Scott's  name  does  not  ap- 
pear on  either  of  the  notes  or  contract,  except 
that  Scott  indorsed  a  note  of  Cropper  and  Reed 
for  $1,500,  given  in  settlement  also  a  $600  note, 
given  in  settlement  which  plaintiffs  regarded 
as  equal  to  Scott's  profit  in  the  sheep  deliv- 
ered In  the  early  part  of  the  contract  These 
notes  formed  part  of  the  consideration  paid 
plaintiffs  at  the  time  of  the  settlement  outside 
of  the  notes  hi  suit  When  the  three  notes  feu 
due,  defendants  Holbrook  and  Duggins  learned 
for  the  first  time  that  Scott  was  a  partner 
with  both  Cropper  and  Reed  and  Jungk  and 
Fabian,  and  that  he  was  interested  in  the  con- 
tract, to  their  detriment  and  refused  payment 
A  trial  was  had,  and  Judgment  rendered  against 
Cropper  and  Reed  on  a  former  hearing.  Plain- 
tiffs appeaL 

The  court  refused  to  instruct  the  jury  to  ren- 
der a  verdict  in  favor  of  plaintiffs,  but  instruct- 
ed the  jury  in  effect  that  If  the  defendants  knew 
that  Jungk,  Fabian,  and  Scott  were  partners, 
and  that  Cropper,  Reed,  and  Scott  were  part- 
ners when  they  signed  the  note,  they  would  be 
bound,  and  that  the  burden  to  show  that  they 
did  not  know  it  was  upon  defendants;  that  If 
the  Jury  found  that  at  the  time  the  contract? 
were  guarantied  by  defendants,  Scott  was  In 
terested  on  both  sides  of  the  contract  and  waa 
a  partner  of  Jungk  and  Fabian  for  the  purpose 
of  buyhjg  sheep,  and  of  Cropper  and  Reed  for 
the  purpose  of  delivering  sheep  to  Jungk  and 
Fabian,  and  that  defendants  were  ignorant  of 
such  relations  when  they  signed  the  contract 
and  notes,  and  that  Jungk  and  Fabian,  or  ei- 
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ther  of  then},  knew  at  the  time  of  such  sign- 
ing b7  defendants  as  sureties  for  Cropper  and 
Reed  that  Scott  was  a  partner,  and  Interested 
with  Cropper  and  Reed  in  the  two  sheep  con- 
tracts, and  that  they  concealed  such  fact  from 
the  defendants,  the  jury  should  find  for  de- 
fendants; that  Scott's  knowledge  that  he  was 
a  partner  in  both  partnerships  for  the  purposes 
named  would  not  be  linowledge  of  or  notice  to 
■Tungk  and  Fabian;  that  the  knowledge  of 
Scott  could  not  be  Imputed  to  Jungk  and  Fa- 
bian; that  If  Jungk  and  Fabian,  or  either  of 
them,  knew  or  had  notice  before  defendants 
signed  the  contract  of  Scott's  Interest  with 
Cropper  and  Reed  In  the  sheep  contracts,  it  was 
their  duty  to  Inform  the  defendants  of  the  same, 
and  their  neglect  to  do  so  would  be  a  fraud  on 
defendants,  and  In  that  case  defendants  would 
not  be  liable,  unless  they  knew  of  Scott's  In- 
terest from  some  other  source;  that  notice  does 
not  mean  actual  and  direct  Information.  If  a 
party  is  put  upon  Inquiry  as  to  a  particular 
fact,  then  he  Is  charged  'n  law  with  whatever 
inquiry  will  disclose.  The  court  gave  other  In- 
structions with  reference  to  the  notes  being  in 
continuation  of  the  contract  of  guaranty;  that 
if,  before  the  contracts  were  fulfilled,  one  part- 
ner of  Jungk  and  Fabian  entered  into  a  part- 
nership with  Reed  and  Cropper,  and  this  fact 
was  purposely  concealed  from  the  sureties,  and 
they  did  not  know  about  it,  this  would  release 
them  upon  the  guaranty;  and,  If  the  notes  were 
simply  a  continuation  of  their  supposed  liability 
on  the  original  contract,  then  the  defendants 
are  not  liable,  unless  they  knew  at  the  signing 
of  the  notes  of  the  double  relation  of  Scott  to 
the  parties  to  the  sheep  contract. 

Bennett,  Harkness,  Howat  &  Bradley  and 
Williams,  Van  Cott  &  Sutherland,  for  appel- 
lants.   Brown  &,  Henderson,  for  respondents. 

MINER,  J.  (after  stating  the  facts).  This 
case  was  twice  before  the  territorial  court  pri- 
or to  this  appeal.  The  cases  are  reported  In 
»  Utah,  49,  33  Pac.  236,  and  12  Utah,  209,  42 
Pac.  292,  Upon  each  occasion  the  record  dis- 
closes a  somewhat  dissimilar  state  of  facts. 
The  case  now  presents  a  somewhat  differ- 
ent state  of  facts  from  those  presented  on 
the  last  appeal,  so  far  as  appears  from  the 
opinion  rendered.  The  first  question  arises 
upon  the  charge  of  the  court  as  given,  and 
the  refusal  of  the  court  to  charge  as  re- 
quested. In  some  respects  the  testimony  bear- 
ing upon  the  question  Involved  is  somewhat 
indefinite  and  unsatisfactory.  The  Jury  were 
the  judges  of  its  weight  and  conclusiveness, 
and  found  against  the  plaintiffs.  There  are 
sufficient  facts  and  circumstances  disclosed  in 
the  record  from  which  the  jury  could  infer  or 
find  that  Jungk,  Fabian,  and  Scott  were  part- 
ners for  the  purpose  of  purchasing  sheep,  and 
that  Jungk  and  Fabian  knew  at  the  time,  or 
were  chargeable  with  notice,  that  Scott  was  a 
jmrtner  with  Cropper  and  Reed,  or  at  least  in- 
terested with  them  In  the  contracts  for  the 
purchase  and  sale  of  sheep  to  them;  that  Crop- 


per, Reed,  and  Scott  were  partners  in  the  pm-- 
chase  and  sale  of  sheep  to  Jungk  and  Fabian; 
that  Cropper  and  Reed  knew,  or  were  charge- 
able with  notice,  that  Scott  was  a  partner  or 
Interested  In  the  contract  for  the  purchase  of 
sheep  with  Jungk  and  Fabian;  that  defend- 
ants Holbrook  and  Dugglns  were  wholly  igno- 
rant of  the  double  relation  existing  between 
Scott  and  the  two  firms  at  the  time  they  signed 
the  guaranty  contract  and  the  notes  given  in 
pursuance  of  It,  and  would  not  have  executed 
the  contract  or  Indorsed  the  notes  had  the  true 
state  of  facts  been  made  known  to  them  by 
either  firm;  that  the  concealment  of  these  facts 
and  circumstances  immediately  affected  the 
liability  of  the  sureties;  that  Cropper  and  Reed 
and  Jungk  and  Fabian  fraudulently  withheld 
from  the  sureties  the  true  state  of  facts  exist- 
ing between  them  and  Scott  when  the  indorse- 
ments were  made;  that  each  of  these  firms 
knew  that  Scott  was  their  partner  In  the  trans- 
actions with  the  other  firm,  and  that  the  sure- 
ties were  making  the  indorsement  in  ignorance 
of  the  relation;  that  Jungk  and  Fabian  sent 
Scott,  as  their  agent  and  representative,  to  ob- 
tain the  signatures  of  Holbrook  and  Dugglns 
to  the  contract;  that  Scott  was  their  partner 
at  the  time;  that  Jungk  and  fVibian  knew,  or 
were  chargeable  with  notice,  that  Cropper, 
Reed,  and  Scott  owned  sheep  together  at  Oasis, 
and  had  them  there  when  Fabian  was  present; 
that  Reed  and  Cropper  and  Jungk  and  Fabian, 
knowing  the  facts,  induced  the  sureties  to  sign 
the  notes,  and  fraudulently  withheld  from  them 
the  double  relation  of  Scott,  as  affecting  their 
Interest  and  liability. 

If,  in  obtabilng  the  signatures  of  these  de- 
fendants to  the  contract  of  suretyship,  or  as  In- 
dorsers  of  the  notes  made  in  continuation  of 
their  supposed  liability,  there  was  any  fraudu- 
lent concealment  on  the  part  of  Cropper  and 
Reed  and  Jungk  and  Fabian,  or  either  of  said 
firms,  of  any  fact  or  circumstance  within  tbeTr 
knowledge,  or  concerning  which  they  were  rea- 
sonably chargeable  with  notice,  which  materi- 
ally affected  and  Increased  the  liability  and  re- 
sponsibility of  Holbrook  and  Dugglns  as  sure- 
ties or  indorsers  in  those  transactions  in  which 
they  were  sureties,  and  operated  to  their  preju- 
dice, then  the  sureties  should  be  discharged. 
"It  has  been  held  that  the  mere  noncommuni- 
cation by  the  creditor  to  the  surety  of  material 
facts  within  the  knowledge  of  the  creditor 
which  the  surety  should  know,  although  not 
willful  or  Intentional  on  the  part  of  the  credit- 
or, or  with  a  view  to  advantage  to  himself, 
will  discharge  the  surety."  Thie  fraud  upon 
the  sureties  consists  in  the  situation  in  which 
they  were  placed  by  the  conduct  of  the  other 
parties,  and  not  on  what  was  passing  in  their 
mirds,  not  expressed,  but  concealed.  Upon 
this  subject,  Brandt  on  Suretyslilp  (section 
420)  says:  "It  has  been  held  that  'one  who  be- 
comes surety  for  another  must  ordinarily  be 
presumed  to  do  so  upon  the  belief  that  the 
transaction  between  the  principal  parties  is 
one  occurring  In  the  usual  course  of  bus!ne.s.s  of 
that  description,  subjecting  him  only  to  the  or- 
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dinary  risks  attending  It;  and  tbe  party  to 
whom  he  becomes  a  surety  must  be  presumed 
to  know  that  such  will  be  his  understanding, 
and  that  he  will  aci  upon  it  unJesR  he  is  in- 
formed that  there  are  extraordinary  chrcum- 
stances  affecting  the  risk.  Xo  receive  a  sure- 
ty known  to  be  acting  upon  the  belief  that  there 
are  no  unusual  circumstances  by  which  his 
risks  will  be  materially  increased,  well  know- 
ing that  there  are  such  circumstances,  and  hav- 
ing an  opportunity  to  make  them  known,  and 
withholding  them,  must  be  regarded  as  a  legal 
fraud,  by  which  the  surety  will  be  relieved 
from  his  contract.'  "  It  is  also  held  that,  in  or- 
der to  discharge  the  sm-ety,  the  undisclosed  in- 
formation should  relate  to  business  which  is 
the  subject  of  suretyship.  Story  saj-s:  "The 
contract  of  surety  imixirts  entire  good  faith 
and  confidence  between  tlie  parties  in  regard  to 
the  whole  transaction.  Any  concealment  of 
material  facts,  or  any  express  or  implied  mis- 
representation of  such  facts,  or  any  undue  ad- 
vantage taken  of  tiie  surety  by  tiie  creditor, 
either  by  surprise  or  by  witliliolding  proi)er  In- 
formation, will  undoubtedly  furnish  a  sufB- 
•cient  ground  to  invalidate  tiie  contract.  Upon 
the  same  ground,  the  creditor  is,  in  all  subse- 
quent traiiKaetions  with  the  debtor,  bound  to 
txiual  good  faith  to  the  surety."  Stor.v,  Kq. 
Jur.  {  321:  Bnnk  v.  Cooper,  ;^6  Me.  170;  Brandt, 
Sur.  $g  410^21;  Comstock  v.  Gage,  91  111. 
328;  Bank  v.  Stevens,  39  Me.  532;  Jungk 
V.  Keed,  9  Utah,  49,  33  Pac.  236;  Peck  v.  Dur- 
rett,  9  Dana,  486;  Pidcock  v.  Bishop,  1  Law 
Lib.  87;  Doughty  v.  Savage,  28  Conn.  146; 
Railton  V.  Mathews,  10  Clark  &  P.  934;  War- 
ren V.  Branch,  15  W.  Va.  21.  It  is  said  that 
that  "test  as  to  wiietlier  the  disclosure  should 
I>e  voluntaiily  made  is  whether  there  is  a  con- 
tract l)etween  the  debtor  and  creditor  to  the 
effect  tliat  his  ixisition  shall  be  a  different  one 
from  that  which  the  surety  might  expect." 
H.imllton  V.  Watson,  12  Clark  &  P.  100. 

These  sureties  did  not  know  that  Scott  was 
a  partner  of  each  ilrm  on  the  contract  con- 
cerning which  they  were  sureties,  and  did  not 
Indorse  with  tlie  knowledge  that  they  were 
becoming  liable  for  the  acts  of  Scott  in  the 
manipulation  of  the  business  of  the  several 
Arms.  Tliey  signed  as  sureties  for  Cropper 
and  Reed,  relj-ing  upon  tlieir  integrity,  and 
not  as  sureties  for  Cropper,  Reed,  and  Scott. 
Wlien  they  signed,  they  were  not  informed 
tliat  a  memiier  of  l>oth  Arms  had  laid  plans 
with  eadi,  by  whicii  the  sureties  should  be 
robbed,  and  (,"rop])er  and  Reed  ruined,  for  the 
benefit  of  one  member  of  the  several  firms. 
Nor  did  the  sureties  know  that  Cropper  and 
Roed  and  Jungk  and  Palrian  were  eitlier  pas- 
.•<ive  or  active  agents  in  sucli  resulting  dis- 
honesty. Xeitlier  did  the  sureties  know  that 
.Tungk  and  Paldan  knew  tliat  Scott  was  in- 
terested with  Cropper  and  Reed  in  the  sale 
of  sheep,  nor  tliat  Cro])ppr  and  Reed  knew 
that  Scott  was  interested  with  .Ttnigk  and 
Fabian  in  the  pin-ehase  of  slieop.  If  a  ma- 
terial fact  connected  with  tiie  contract  of 
suretyship,  and  directly  affecting  the  sureties' 


liability,  which  might  Influence  the  sureties 
la  entering  Into  the  contract,  is  concealed 
from  the  sureties,  or,  if  iuiowlng  the  fact, 
such  inforroation  is  purposely  concealed  from 
the  sureties,  In  the  interest  of  the  creditor, 
such  concealment,  though  no  inquiry  is  made 
by  the  sureties,  amoimts  to  a  fraud  upon  the 
sui-eties,  and  would  discharge  them  from  lia- 
bility. Under  all  the  facts  and  circumstances 
shown  for  the  consideration  of  the  jury,  they 
have  fotmd  the  facts  against  the  appellants. 
We  find  no  reversible  error  in  the  instructions 
of  the  court,  nor  is  there  any  error  in  refus- 
ing to  give  the  instructions  asked  by  the 
plaintiffs. 

Prior  to  the  trial,  plaintiffs  moved  the  dis- 
trict court  of  Utah  county  for  an  order  trans- 
ferring said  cause  for  trial  to  Salt  Lake  coun- 
ty. The  motion  was  based  upon  an  affidavit 
showing  that  plaintiffs  owned  the  notes,  and 
had  resided  in  Salt  Lake  county  since  they 
were  given,  and  tliat  they  were  payable  at 
Salt  Lake.  Tlie  motion  was  overruled,  and 
an  exception  taken.  The  motion  is  based  on 
section  7  of  article  24,  and  section  5  of  article 
8,  of  the  constitution.  Phiintiffs  resided  in 
Salt  Ijake  City  when  they  commenced  thl.«« 
action  in  tlie  First  district  court  In  Utah 
county,  January  10,  1S!)1.  This  case  had 
been  tried  in  that  county  three  times  prior  to 
the  last  trial,  which  occurred  October  9,  18S>6. 
The  defendants  resided  in  Provo,  Utah  coun- 
ty. Section  5  of  article  8  of  the  constitution 
provides,  among  other  things,  that  all  civil 
and  criminal  business  arising  in  any  county 
must  be  tried  in  such  county,  unless  a  change 
of  venue  be  taken,  in  such  cases  as  may  be 
provided  by  law.  Section  7  of  article  24  of 
the  constitution  provides,  among  otlier  things, 
that  all  actions  and  cases  pending  in  the  dis- 
trict and  supreme  courts  of  the  territory  at 
the  time  the  state  is  admitted  into  the  Union 
shall,  except  as  otlierwise  provided,  be  trans- 
ferred to  tiie  supreme  court  and  district  courts 
of  tiie  state.  Section  2  of  article  24  of  the 
constitution  provides  that  all  laws  of  the  ter- 
ritory now  in  force,  and  not  repugnant  to  the 
constitution,  sliall  remain  in  force  until  the.v 
expire  of  their  own  limitation,  or  are  altered 
or  repealed  by  the  legislature.  Section  5  of 
article  8  of  the  constitution  is  only  jn-ospective 
in  its  operations,  and  therefore  does  not  ap- 
l)ly  to  actions  which  were  commenced  and 
pending  in  the  territorial  district  courts  when 
tiie  constitution  went  into  effect.  A  consti- 
tutional provision  should  not  be  construed 
with  a  retrospective  operation,  unless  that  is 
tlie  unmistakable  Intention  of  the  words  used. 
Bhick,  Const.  Law,  p.  70;  End.  Interp.  St.  f 
noo;  Watt  V.  Wriglit,  00  Cal.  202,  5  Pac.  91; 
Guniee  v.  Superior  Court,  58  Cal.  88;  People 
V.  County  Com'rs  of  Grand  Co.,  6  Colo.  204; 
I^high  Iron  Co.  v.  Lower  Macungie  Tp.,  81 
Pa.  St.  484.  Section  2  of  article  24  of  the 
constitution  continues  in  force,  under  the 
state,  sucli  territorial  laws  as  were  not  re- 
pugnant to  it,  and  theivby  makes  them  state 
laws.    This  court  so  held  in  Whipple  T.  Hen- 
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demon,  46  P&c.  274,  18  Utah,  484;  Pleasant 
VaL  Goal  Co.  ▼.  Board  of  Com'ra,  48  Pac. 
1032.  15  Utah,  97.  Among  the  laws  of  the 
territory  then  In  force  with  reference  to  the 
place  of  trial  were  secUons  3193  to  3201, 
Comp.  Laws  Utah  1888,  which  were  amend- 
ed (Sees.  Laws  1896,  p.  90)  by  making  these 
sections  conform  to  the  new  condition  of 
things  under  the  constitution.  The  territo- 
rial act  was  substantially  re-enacted  after 
striking  out  the  words  "Judicial  district,"  and 
substituting  the  word  "county."  The  act  was 
approved  and  took  eCTect  February  17,  1806, 
before  this  motion  was  made.  This  act  pro- 
Tides  where  cases  shall  be  commenced  and 
tried,  and  when  and  where  they  may  be  re- 
moved for  trial.  Section  3196  provides  that 
In  all  other  cases  the  action  must  be  tried 
In  the  county  In  which  the  defendants,  or 
some  of  them,  reside  at  the  commencement 
of  the  action."  When  this  action  was  com- 
menced, the  plaintiffs  resided  in  Salt  Lake, 
and  the  defendants  in  Utah,  county.  The 
First  district  formerly  comprised  Utah  and 
several  other  counties.  Under  the  new  con- 
stitution, Utah  county  la  made  distinct  by  It- 
self. The  action  was  brought  In  pursuance 
9t  law  In  the  proper  county  under  the  statute 
as  It  then  existed.  This  statute  was  contin- 
ued In  force  until  changed  by  the  act  of  1806. 
We  are  of  the  opinion  that  the  district  court 
of  Utah  county  properly  assumed  Jurisdiction 
In  this  case.  We  And  no  reversible  error  in 
the  proceedings.  The  Judgment  of  the  dis- 
trict court  Is  affirmed,  with  costs. 

ZANB.   a   J.,   concurs.     HAET,   District 
Judge,  concurs  in  the  result 


(15  Utab,  421) 

WRIGHT  V.  SOUTHERN  PAO.  Ca 

(Supreme  Court  of  Utah.     June  24,  1897.) 

Expert  Testimony — Rrvibw  on  Fohmer  Afpbal 
—Injury  to  Empi.oye— Evidbxce. 

1.  WhPtber  a  witness  is  shown  to  be  qualified 
to  teiiiify  as  to  mntters  of  opinioa  is  a  prelim- 
inary qiifstion  for  tlie  trial  juj^e  to  pass  upon 
St  the  trial,  aad  tiis  dincrotion  is  conclusive  un- 
less miiuifeatl^  erroneous  as  a  matter  of  law, 
and  the  running  and  management  of  locomo- 
tives is  so  far  a  part  outsiile  of  the  experionce 
and  knowledge  of  ordinary  jurors  as  to  render 
expert  testimony  proper  and  ndmiRsihle, 

2.  It  ia  not  necessary  or  usual  for  the  supreme 
court  to  pass  upon  each  and  every  quextion 
raised  on  appeal  when  the  case  is  revcrsoil.  It  is 
sufficient  to  pass  upon  and  determine  such  ques- 
tions raised  on  the  appeal  as  are  necessary  to 
the  final  determination  of  the  case. 

3.  The  population  of  the  place  where  the  in- 
Jury  hapiiened,  the  proportion  of  the  population 
that  were  railroad  employes,  and  the  danger  of 
those  not  engaged  in  or  imme<l  lately  connected 
with  the  maUinK  up  of  trnlus,  were  questions  not 
relevant  to  the  ca!<e  as  presented. 

(Syllabus  by  the  Court) 

Appeal  from  district  conrt,  Weber  county;  H. 
H.  Rolapp,  Judge. 

Action  by  James  Alfred  Wright  against  the 
Southern  Pacific  Company.  Judgment  for 
plaluUS.    Defendant  appeals.    Afflriued. 


Marshall  h  Royle,  for  appeHant  Richards 
ft  Macmlllan  and  A.  B.  Pratt  for  respondent 

MINER,  J.  This  action  was  brought  to  re- 
cover damages  for  personal  hijuriea  sustained 
by  the  plahitiff  through  the  alleged  negligence 
of  the  defendant  in  failing  to  furnish  a  fire- 
man In  addition  to  the  engineer  to  operate  Its 
engine,  and  in  the  engineer  negligently  failing 
to  obey  the  signals  given,  while  acting  in  the 
double  capacity  of  engineer  and  fireman.  The 
record  shows  that  the  plaintiff  was  a  swltdi- 
man  In  the  employ  of  the  defendant  at  the  time 
of  the  accident.  On  the  morning  of  the  11th 
day  of  August  1802,  about  1:15  o'clock,  he 
was  performing  his  duties  as  switchman,  and, 
for  the  purpose  of  uncoupling  them,  went  In 
between  two  cars  of  a  freight  train,  which  was 
standing  upon  a  slight  grade,  so  that  the  linka 
were  drawn  tight.  Being  unable  to  uncouple 
them  on  account  of  the  grade,  he  came  out 
from  between  the  cars,  and  with  his  lantern 
signaled  the  engineer,  who  performed  the  du- 
ties of  fironan  as  well  as  engineer,  to  back  up 
slowly,  and  then  stepped  in  again  between  the 
cars  to  pall  the  pin  the  moment  the  slack  came, 
and  stood  with  his  back  towards  the  engine 
and  one  hand  upon  the  rung  of  the  ladder  on 
the  car  In  front  of  him.  The  engineer  saw  and 
obeyed  the  signal,  but  the  train  came  back 
with  a  Jerk,  and  plaintitTs  right  heel  was 
caught  and  held  by  the  brake  beam.  He  im- 
mediately grasped  the  rung  of  the  ladder  with 
his  other  hand,  and  signaled  the  engineer  with 
his  lantern  to  stop,  throwing  his  lantern  out  to 
one  side.  This  signal  was  not  seen  by  the  en- 
gineer, who  at  this  particular  moment  waa 
necesaarlly  engaged  In  shoveling  coal  Into  the 
Are,— a  duty  which  should  have  been  perform- 
ed by  a  fireman,— and  the  plaintiff  was  dragged 
for  some  distance  until  his  hands  were  Jerked 
from  their  hold  upon  the  ladder,  and  he  was 
thrown  under  the  wheels  of  the  car,  which 
passed  ova:  his  leg,  necessltaUng  Its  amputa- 
tion at  a  point  about  seven  Inches  above  the 
knee. 

On  the  trial  of  the  case  Mr.  Doughty  waa 
called  as  a  witness  for  the  pkilntiff,  and  gave 
testimony  tending  to  show  that  be  was  the  en- 
gineer operating  the  engine  at  the  time  of  the 
accident  and  liad  been  so  employed  for  about 
one  year;  that  be  had  been  tn  the  employ  of 
the  defendant  company  since  1885;  that  he 
was  car  In.<:pectQr  for  the  defendant  the  first 
year  at  Carlin;  had  worked  as  helper  in  the 
machine  shops  for  several  months;  worked  as 
fireman  on  the  road  for  three  years;  again  as 
repairer  for  several  years  at  dltlerent  points 
on  the  road;  that  it  waa  his  duty  as  helper  to 
take  care  of  the  engines  and  fix  them  up,  and 
prepare  them  to  go  out;  since  July,  1891,  bad 
charge  of  the  switch  engine,  and  run  It  at 
night;  that  his  duty  was  to  run  the  engine 
as  engineer,  and  do  the  firing  when  needed. 
No  fireman  was  furnished  on  the  engine  at  the 
time  of  the  accident  Thereupon  the  plaintiff 
asked  the  witness  the  following  question: 
"Now,  Mr.  Dough  t,y,  I  want  to  ask  yon,  in  your 
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(pinion,  tn  view  of  tbe  work  that  had  to  be 
ilone  In  the  Carlln  yard,  and  was  done  there 
every  day,  and  that  was  being  done  at  the 
time  ot  the  accident,  whether.  In  yonr  opin- 
ion. It  was  necessary,  for  the  safety  of  the 
employfia,— ewltcbmen  and  others,— that  there 
should  be  a  fireman  and  en^neer  upon  the  en- 
gine when  she  was  In  motion  and  at  work." 
The  question  was  objected  to  "as  immaterial 
and  Irrelevant,  and  the  witness  is  not  shown 
to  be  competent"  Tbe  objection  was  over^ 
ruled,  and  an  exception  taken  by  defendant. 
Appellant  now  insists  that  this  ruling  was 
prejudicial  error,  and  that  tho  respondent  had 
no  right  to  substitute  the  opinion  of  tbe  wit- 
ness for  that  of  the  Jury.  The  respondent  In- 
sists that  this  question  was  passed  upon  on 
the  former  hearing,  reported  in  46  Pac.  374, 
and  that  such  decision  has  become  the  law  of 
the  case.  Upon  this  question  we  find  the 
same  character  of  evidence  was  given  at  the 
preceding  trial,  but  It  does  not  appear  from  the 
abstract  In  the  case  that  there  was  any  objec- 
tion to  the  testimony,  although  there  was  an 
assignment  of  error  upon  the  admission  of  the 
testimony.  It  is  evident  that  this  court  did 
not  pass  upon  this  question  upon  the  former 
appeal.  It  Is  not  usual  or  necessary  for  the 
supreme  court  to  pass  upon  each  and  every 
question  raised  on  appeal  when  the  case  Is  re- 
versed. It  is  sufllclent  to  pass  upon  and  de- 
termine such  questions  raised  upon  the  appeal 
■s  are  necessary  to  the  final  determination  of 
the  case.     This  was  done  in  that  case. 

As  to  the  other  question.  It  does  not  appear 
that  the  question  was  objected  to  as  incompe- 
tent. Nor  was  there  any  objection  made  that 
the  question  did  not  embrace  or  embody  all 
the  facts  upon  which  the  question  was  predi- 
cated. It  appears  that  the  witness  was  shown 
to  be  competent  to  testify  as  an  expert.  Wheth- 
er a  witness  is  shown  to  be  qualified  to  testify 
as  to  matters  of  opinion  Is  a  preliminary  ques- 
tion for  the  trial  judge  to  pass  upon  at  the 
trial,  and  his  discretion  is  conclusive  unless 
manifestly  erroneous  as  a  matter  of  law.  Rail- 
way Co.  V.  Novak,  9  C.  O.  A.  629,  61  Fed.  580. 
It  also  appears  that  the  subject  about  which 
the  witness  was  called  upon  to  give  his  opin- 
ion was  not  a  matter  of  such  common  knowl- 
edge that  the  Jury  could  Judge  as  intelligently 
as  one  skilled  in  the  use  and  management  of 
an  engine.  In  Railroad  Co.  v.  Bailey,  11  Ohio 
St  335,  the  court  said:  "That  the  running  and 
management  of  railroad  locomotives  and  trains 
is  so  far  an  art  outside  of  tbe  experience  and 
knowledge  of  ordinary  Jurors  as  to  render  tbe 
opinions  of  persons  acquainted  with  the  run- 
ning and  management  of  such  locomotives  and 
trains,  as  experts,  admissible  and  proper  testi- 
mony In  proper  cases.  Is  very  clear  on  princi- 
ple, and  is  so  recoguized  in  Qulmby  v.  Rail- 
road Co.,  23  Vt  384;  Railroad  Co.  v.  Reedy, 
17  111.  580;  and  Railroad  Co.  v.  Smith,  22  Ohio 
Bt  227."  See,  also.  Rice,  Ev.  p.  364;  RaU- 
way  Co.  ▼.  Thompson,  75  Tex.  601,  12  S.  W. 
742:  Rog.  Exp.  Test  pp.  236,  237,  f  104;  How- 
land  r.  RaUway  Co.,  110  Cal.  US,  42  Pac.  863; 


Mammerberg  v.  Railway  Co.,  62  Mo.  App. 
663;  Lan  v.  Fletcher  (Mich.)  62  N.  W.  358; 
Frace  v.  Railway  Co.  (Sup.)  22  N.  T.  Snpp. 
958;  2  Jones,  Bv.  {  383;  Lawson,  Exp.  Ev.  p. 
86;  8  PhlL  Ev.  (1885)  p.  270.  We  are  ot  the 
opinion  that  no  error  was  committed  In  admit- 
ting the  testimony  under  the  objection  made. 

Counsel  for  defendant  asked  a  witness  for  tbe 
defendant  the  following  questions:  "What  Is 
the  population  of  CarlinT  What  proportion  of 
the  population  of  Carlln  are  railroad  employ^? 
Was  there  any  special  danger  to  any  one  other 
than  those  immediately  connected  with  the 
making  up  of  trains?"  Bach  question  was  oI>- 
Jected  to  as  Immaterial  and  irrelevant.  Tbe 
objections  were  sustained,  and  the  defendant 
excepted.  It  is  dltUcult  to  see  wherein  these 
questions  were  material  or  relevant.  The  first 
two  had  reference  to  tbe  time  of  the  trial. 
The  hazard  and  danger  to  the  plalntifT  did  not 
depend  upon  the  population  of  Carlln.  What 
danger  others  not  operating  the  train  were  in 
was  not  Important  to  this  inquiry.  An  answer 
to  either  question  would  not  necessarily  refute 
the  plaintiff's  testimony  that  a  fireman  was 
necessary  to  operate  the  locomotive.  We  see 
no  error  in  the  ruling  of  the  court  All  other 
questions  raised  by  the  appellant  In  Its  brief 
and  discussed  in  the  argument  of  the  case  were 
passed  upon  adversely  to  the  appellant's  con- 
tentlon  at  the  former  hearing  of  this  casct,  re- 
ported in  46  Pac  874,  14  Utah,  383.  Upon  the 
whole  record,  we  find  no  reversible  error.  The 
Judgment  of  the  court  below  Is  affirmed,  with 
costs. 

2SANE,  O.  J.,  and  BARTCH,  J„  ooncor. 


(IS  UUb.  410) 
EASTMAN  v.  GURRET. 

(Supreme  Court  of  Utah.    June  22,  1897.) 

Taxation  —  Salb  —  EUeotmest  —  Plkadiko  am* 
Paoor— Appeal — Sbttiso  Asidk  Fikuinos. 
1.  In  the  case  of  a  lax  Bale  of  land  in  Salt 
Lake  City,  where  it  appears  the  description  of 
tbe  deed  does  not  correfipond  with  all  its  imme- 
diate antecedents,  where  the  recitals  in  the  deed 
are  not  true,  and  do  not  correctly  describe  tbe 
land  referred  to  in  the  notice  of  sale  upon  which 
the  deed  depended,  and  where  the  description  in 
the  notice  of  sale  is  erroneous,  and  does  not  cor- 
rectly describe  the  property  of  the  defendant 
nor  the  property  described  in  the  tax  sale,  and  it 
does  not  afiSrmatiTely  appear  from  the  notice  of 
sale  that  notice  was  given  defendant  of  the 
amount  of  the  taxes  assessed  against  him,  or 
when  or  where  the  same  were  payable,  as  pro- 
vided by  section  8,  p.  276,  Rev.  Ord.  Salt  Lake 
City,  and  section  2030,  p.  53,  Sess.  Laws  1890; 
and  where  it  appears  tbe  property  was  sold  for 
$10.20  more  than  the  amount  of  the  taxes,  but 
nowhere  appears  what  the  $10.20  was  for,  or 
what  became  of  it  md  it  nowhere  appears  how 
much  the  costs  of  the  sale  were,  except  that  the 
deed  recites  the  fact  that  tbe  land  was  sold  for 
$59.20,— ^leW,  that  such  tax  sale  is  illegal.  Ex- 
pressly overruling  Hamer  v.  Weber  Co.,  37  Pac. 
741,  11  Utah,  1,  and  holding  that  the  dissenting 
opinion  in  that  case  states  the  law  of  the  case. 
The  case  of  Ogden  City  v.  Hamer,  42  Pac.  1113, 
12  Utah,  337,  is  overrnled  in  so  far  as  it  oon- 
flicta  with  this  opinion  and  the  opinion  In  01se» 
V.  Bagley,  87  Pac.  739,  10  Utah.  492. 
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2.  When  the  findings  and  jndginent  are  not 
supported  by  the  nndimiuted  testimony  in  the 
(■ase,  as  shown  by  the  bill  of  exceptions,  and  are 
witliout  any  testimony  to  support  tliem,  it  is  the 
duty  of  the  court  to  set  aside  the  judgment  on 
the  exception  to  the  findings. 

3.  Under  a  general  denial  and  claim  of  title  in 
nn  action  of  ejectment,  when  the  plaintiff  does 
not  set  out  the  source  of  title,  but  on  the  trial 
relies  on  a  tax  title,  it  is  competent  for  the  de- 
fendant to  introduce  in  evidence  any  fact  which 
might  show  or  tend  to  show  that  the  plaintiff 
had  no  right  of  entry  when  the  suit  was  brought, 
and  which  might  tend  to  defeat  the  title  of  plain- 
tiff, or  show  a  want  of  consideration  for  the 
deed  under  which  plaintiff  claims  title  and  right 
of  entry. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  A.  N.  Cherry,  Judge. 

Ejectment  by  May  Kastumn  against  A.  R. 
Unrrey.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

T.  Ellis  Browne  and  Bennett,  Harkuess, 
Howat  &  Bradley,  for  appellant.  Rlcy  H. 
Jones,  C.  S.  Varlan,  and  Moyle,  Zane  &  Coa- 
tlgan,  for  respondent. 

MIXBR,  J.  This  tuMoa  In  ejectment  was 
brotifirht  to  recover  possesslem  of  property  In 
Salt  Lake  City,  described  In  the  complaint  as 
commencing  5  rods  north  of  the  southwest 
corner  of  lot  5,  block  33,  plat  B,  Salt  Lake 
City  survey;  thence  north  4%  rods;  thence 
east  10  rods;  thence  south  4^  rods;  thence 
west  10  rods,  to  the  place  of  beginning,— 
which  plaintiff  alleges  she  la  the  owner  of, 
and  entitled  to  the  possession  thereof,  togeth- 
er with  rents  and  damages.  The  answer  de- 
nies all  the  allegations  of  the  complaint;  de- 
nies title  In  the  plaintiff;  and  claims  title  and 
right  of  possessicm  In  defendant.  The  plain- 
tta  bases  her  right  and  title  to  the  land  in 
question  upon  a  tax  deed  executed  by  the  re- 
corder of  the  city  of  Salt  Iiake  to  OUvla 
Wlddeborg,  August  30,  1892,  for  taxes,  and 
special  assessments  for  water  mains,  assessed 
upon  the  property  for  1889,  amounting  to  $49. 
The  sale  was  made  to  P.  O.  Perkins,  August 
27,  1890,  for  $59.21,  and  by  him  the  certificate 
of  sale  was,  on  October  6,  1890,  assigned  to 
OUvIa  Wlddeborg,  who  obtained  a  deed,  and 
conveyed  the  premises  to  plaintitt.  The  prop- 
erty is  valued  at  ¥5,000.  The  property  as- 
sessed to  the  defendant,  A.  R.  Gurrey,  and 
which  was  sold  and  conveyed  by  tax  deed, 
was  described  in  the  assessment  roll  as  fol- 
lows: "7414x165,  lot  6,  block  33,  plat  B;" 
and  this  appears  to  be  the  only  description. 
The  plat  of  the  block  required  by  ordinance 
to  be  kept  shows  the  lot  to  be  10x20  rods,  and 
defendant's  land  is  marked  4i^xl0.  The  as- 
sessment notice  does  not  refer  to  the  plat, 
and  the  points  of  the  compass  are  not  desig- 
nated on  the  plat  Nor  is  the  block,  including 
the  lot,  given  in  the  plat.  The  property  con- 
veyed by  the  tax  deed  Is  described  as  begin- 
ning 5  rods  north  of  the  southeast  corner  of 
k>t  5,  block  33,  plat  B,  Salt  Lake  City  sur- 
vey; running  tlience  west  10  rods,  north  4% 
rods,  east  10  rods,  south  4^  rods,  to  the  place 


of  beginning.  The  notice  of  sale  described 
the  property  to  be  sold  as  part  of  lot  5,  block 
33.  plat  B,  Salt  Lake  City  survey;  beginning 
5  rods  north  of  the  southeast  corner  of  said 
lot  5,  running  thence  west  10  rods;  thence 
north  5  rods;  thence  east  10  rods;  thence 
south  5  rods,  to  the  place  of  beginning;  and 
that  the  assessor  would  sell  the  same  or  so 
much  thereof  as  would  be  necessary  to  pay 
the  tax  of  $49  and  costs  at  public  auction. 
This  notice  was  published  in  the  newsijupers. 
It  does  not  appear  what  the  costs  of  the  sale 
amounted  to.  The  property  sold  was  sold 
for  $50.20,  but  It  does  not  appear  what  be- 
came of  the  sum  paid  over  and  above  the 
amount  of  the  taxes  assessed  at  $49. 

The  statute  (section  2013,  p.  51,  Sess.  X^aws 
18S)0)  provides  that,  in  assessing  real  estate, 
it  should  be  referred  to  with  reasonable  cer- 
tainty as  to  locality  and  quantity.  In  cities 
it  shall  be  sufliclent  to  give  the  number  of  the 
lot,  block,  plat,  etc.  In  describing  the  land 
assessed  as  74i4zl65,  lot  5,  block  33,  plat  B, 
without  any  other  description,  when  lot  5  had 
an  area  of  10  by  20  rods,  the  assessor  was 
in  error.  This  description  was  too  indefinite 
and  uncertain  to  amount  to  reasonable  cer- 
tainty. If  the  whole  lot  is  assessed,  it  is 
sufficient  to  describe  it  by  number  and  block; 
but,  when  only  a  portion  of  the  lot  Is  as- 
sessed, it  should  be  described  with  reasonable 
certainty,  so  that  the  owner  will  know  what 
land  is  assessed.  The  plat  in  evidence  only 
gives  a  portion  of  the  block,  and  the  points 
of  the  compass  are  not  designated  thereon. 
Nor  does  the  assessment  notice  refer  to  the 
plat  in  any  way  to  identify  it  These  are 
material  defects.  Neither  the  purchaser  nor 
owner  would  know  from  this  description 
where  the  land  assessed  was  located.  It 
could  not  be  ascertained  from  the  assessor's 
roU  whether  the  land  assessed  was  on  the 
north,  south,  east,  west,  or  middle  of  the 
lot.  A  deed  Issued  on  sale  of  the  property 
with  this  description  would  be  defective.  Ol- 
sen  V.  Bagley,  10  Utah,  492,  37  Pac.  730.  and 
cases  cited;  Labs  t.  Coop«r,  107  Cal.  656,  40 
Pac.  1012.  The  notice  of  sale  described  a 
different  piece  of  property  from  that  named  in 
the  assessment  roU,  and  more  than  was  own- 
ed by  the  defendant.  Tills  notice  included 
3x10  rods,  instead  of  74%xl65  feet,  as  de- 
scribed in  the  assessment  roll.  The  tax  deed 
described  as  sold  4>4xlO  rods,— less  land  than 
was  described  in  the  notice  of  sale,  and 
more  than  was  described  in  the  assessment 
roll.  The  plat  designated  as  belonging  to  the 
defendant  a  different  piece  of  land  from  that 
assessed  in  the  assessment  roll.  In  Stout  v. 
Mastln,  139  U.  S.  151,  11  Sup.  Ct.  510,  it  Is 
held  that  if  tlie  description  In  a  deed  of  land 
sold  for  nonpayment  of  taxes  departs  from 
the  description  contained  in  the  assessment 
roll,  and  the  prior  tax  proceedings  upon  which 
it  is  based,  it  is  void;  that  each  act  in  the 
tax  proceedings  must  substantially  coire- 
spoml  with  Its  Immediate  antecedent.  The 
purchaser  is  entitled  to  a  deed  to  correspond 
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to  the  notice  of  sale,  and  to  the  description 
in  the  assessment  roll.  If  there  was  no  defi- 
nite parcel  of  the  land  assessed,  there  was  no 
lien;  and.  If  there  was  no  lien,  there  could 
be  no  legal  sale.  In  this  case  the  descrip- 
tion in  the  deed  did  not  correspond  with  all 
its  immediate  antecedents.  The  recitals  In 
the  deed  were  not  true,  as  It  did  not  correctly 
describe  the  land  referred  to  in  the  notice  of 
sale  upon  which  the  deed  depended.  The 
description  In  the  notice  of  sale  was  errone- 
oxta,  and  did  not  correctly  describe  the  prop- 
erty of  the  defendant,  nor  the  property  des- 
cribed In  the  tax  deed.  Nor  does  it  affirma- 
tively appear  from  the  notice  of  sale  that  the 
property  is  located  In  Salt  Lake  City.  It 
does  not  appear  that  notice  was  given  the 
defendant  of  the  amount  of  the  taxes  as- 
sessed against  him,  or  when  or  where  the 
same  were  payable,  as  provided  by  .section  8, 
p.  27C.  Rev.  Ord.  Salt  Lake  City,  and  section 
•_'0:«).  p.  53,  Sess.  Laws  1890. 

Tlie  propei-tj-  was  sold  for  ?10.20  more  than 
the  amount  of  the  taxes.  It  nowhere  appears 
wliat  this  $10.20  was  for,  or  what  became  of 
it.  It  does  not  appear  how  much  the  costs 
of  the  sale  were,  except  that  the  deed  rpcltes 
the  fact  that  the  land  was  sold  for  $59.20. 
Section  2030,  p.  53,  Sess.  I^ws  IS'.X).  requires 
that  only  sufficient  land  of  the  delinquent  be 
exposed  for  sale  to  pay  the  tax.  It  does  not 
appear  that  only  sufficient  of  the  defendant's 
land  was  offered  to  pay  the  tax.  but  tliat  the 
whole  was  offered,  and  that  $10.20  was  obtain- 
ed for  It  more  than  the  amount  of  the  tax. 
Had  less  than  all  the  land  been  offered,  It 
might  have  been  sufficient  to  pay  the  Uix.  It  , 
is  evident  that  these  proieedinjrs  were  irregular, 
and  Ineffectual  to  pass  title.  0!spu  v.  Bag'.ey, 
10  Utah.  407,  37  Pac.  739;  Wiggln  v.  Temi)l'e, 
73  Me.  382;  Carpenter  v.  Gann,  51  Cal.  193; 
Bucknall  v.  Storj-,  3«  Cal.  67.  Many  of  these 
questions  arose  and  were  decided  in  tlie  case  of 
Olsen  v.  Bagley,  10  Utah,  492,  37  Pac.  7:«). 
In  that  case  the  court  held  that  "tax  sales  are 
made  exclusively  under  statutory  i)ower,  and, 
unless  all  the  necessary  prerequisites  of  the 
statute  are  can-led  out,  the  ta.x  .>iale  becomes 
invalid.  If  one  of  the  prerequisites  fall,  it  is 
as  fatal  as  if  all  failed.  The  jwwer  vested  in 
a  public  officer  to  sell  land  for  the  nonpayment 
of  taxes  Is  a  naked  power,  not  coupletl  with  an 
interest,  and  every  prerequisite  to  the  exercise 
of  the  jiower  must  precede  Its  exercise.  The 
title  to  be  acquired  imder  statutes  authorizing 
the  sale  of  land  for  the  noupstymeut  of  taxes 
is  regarded  as  strict!  juris,  and  whoever  sets 
up  a  tax  title  must  show  that  all  the  i-etiiUre- 
ments  of  the  law  liave  been  complied  with." 

The  property  sold  Is  valued  at  .$.">,<  KM).  The 
tax  amomUs  to  $49.  This  is  a  large  demand 
for  so  small  an  Investment.  Tlie  puroha.'-er  at 
a  tax  sale  relics  on  the  letter  of  his  bond,  and 
he  has  a  legal  right  to  do  so.  But,  under  such 
circnirstanccs,  he  most  rest  alone  on  the  letter; 
he  h.  no  overiwwering  equity  to  Justif.v  a 
large  and  liberal  interpretat  on  of  fit:itutory  jiro- 
ceedlngs  In  his  favor     Cooley,  Tax'n,  §|  470, 


471;  Black,  Tax  Tit  SI  154,  184;  Marx  v. 
Hanthorn,  148  U.  S.  172,  13  Sup.  Ct  508;  Sey- 
mour V.  Peters,  67  Mich.  415,  35  N.  W.  62; 
Houghton  Co.  v.  Auditor  General,  41  Mich.  38, 

I  N.  W.  890;  Greene  v.  Lunt,  58  Me.  518; 
Wllklns  v.  TourteUott,  28  Kan.  825;  Black, 
Tax.  Tit.  a  38,  48,  49,  82,  112,  124,  405; 
Cooley,  Tax'n,  p.  282;  BidweU  v.  Webb,  10 
Minn.  59  (Gil.  41);  Prlndle  v.  CampbeU,  » 
Minn.  212  (Gil.  2(H);  Treon's  Lessee  v.  Emer- 
ick,  6  Ohio,  391;  Stewart  v.  Aten's  Les.see.  5 
Ohio  St.  2,57;  Head  v.  James,  13  Wis.  (>41; 
Labs  V.  Cooper,  107  Cal.  656,  40  Pac.  1042. 
Upon  tlie  hearhig.  the  ca-se  of  Hamer  v.  Weber 
Co.,  11  Utah,  1,  37  Pac.  741,  has  been  referred 
to.  We  are  of  the  opinion  that  the  decision 
of  the  court  in  that  case  does  not  state  the 
law  of  the  case,  and  therefore  we  expressly 
overrule  it  The  dis.senting  opinion  of  Justice 
Bartch  in  that  case,  commencing  at  page  16, 

II  Utah,  and  page  745,  37  Pac,  con-ectly  states 
the  rule  of  law  governing  the  case,  and  should 
stand  as  the  controlling  opinion  in  the  case. 
In  so  far  as  the  case  of  Ogden  City  v.  Hamer, 
roported  hi  12  Itah,  337.  and  42  Pac.  1113, 
conflicts  with  this  opinion  and  the  case  of  Ol- 
sen V.  Bagley,  10  Utah,  492.  37  Pac.  739,  tl»e 
same  Is  hereby  overruled.  In  this  cas^e  It  was 
the  duty  of  the  plaintiff,  as  purchaser  and 
holder  of  the  tax  deed,  to  sliow  the  regularity  of 
all  the  proceedings.  Bucknall  v.  Story,  86  CaL 
67:  Marx  v.  Hanthorn,  148  U.  S.  172,  13  Sup. 
Ct.  508. 

The  errors  herein  ix>inted  out  appear  from  the 
undisputed  documentary  and  other  testimony 
offered  on  the  part  of  the  defendant,  and  over 
which  there  is  no  dispute.  In  such  ca.«e,  when 
the  tindings  and  judgment  are  not  supporte.l 
by  the  unili-sputed  testimony  in  the  case,  as 
shown  by  the  bill  of  exceptions,  and  are  with- 
out any  te.stlraony  to  support  them,  it  is  the 
duty  of  the  court  to  set  aside  tlie  judgment  on 
the  exception  to  the  findings.  Ottison  v.  Ed- 
monds (Wash.)  46  Pac.  399;  Agency  Co.  v.  Mc- 
tnelland  (Tex.  Sup.)  23  S.  W.  1101;  Lalng  v. 
Klgne.v,  160  U.  S.  531,  16  Sup.  Ct  360;  Tuller 
v.  Arnold,  93  Cal.  166.  28  Pac.  863;  Bank  v. 
Xewton  (Colo.  Sup.)  22  Pac.  445;  Arnold  v. 
Hosiery  Co.,  148  N.  Y.  392.  42  N.  E.  980;  As- 
surance Co.  V.  Scanunon,  126  111.  .'155.  18  N.  E. 
.TCS;  Johnson  v.  Bailey  (Colo.  Sup.)  28  Pac.  81; 
Whitman  v.  Winchester  Repeating  Arms  <3o., 
.55  Coim.  247,  10  Atl.  .'')71;  Re.vnolds  v.  Snow, 
t}7  Cal.  498,  8  Pac.  27;  Railroad  Co.  v.  Watson 
(Ind.  Sup.)  15  N.  E.  824.  We  are  of  the  op  n- 
lon  tliat  the  findings  and  judgment  were  not 
supported  by  the  undisputed  testimony  In  the 
case,  and  tliat  the  court  erred  in  Its  findings 
and  judgment. 

U|)on  the  trial  of  the  case,  the  defendant  In- 
troducwl  testhiiony  tending  to  show  that  the 
tax  deed  was  obtained  through  fraud,  and  was 
conveyed  to  plaintiff  without  any  considera- 
tion. The  court,  on  motion,  struck  out  all  of 
the  defendant's  testimony,  including  testimony 
offered  showing  that  defendant  obtained  the 
dewl  to  the  proi)erty  in  <iui's(lou  through  fore- 
closure proceedhigs  instituted  by  the  mortgagee, 


Digitized  by 


Google 


Idalio) 


O'FABBALL  v.  KENNEDY. 


&13 


wherein  the  plaintiff  in  those  proceedings  claim- 
ed a  decree  for  the  taxes  paid  out  of  which  the 
tax  title  In  question  originated,  on  the  ground 
tliat  no  equitable  defense  or  cause  of  action  had 
beoi  set  up  hi  the  answer  or  by  way  of  cross 
romplalnt,  and  that  the  plaintiff  had  no  notice 
thereof,  to  which  defendant  excepted.  No  epe- 
ciflc  equitable  defense  was  set  up  In  the  answer. 
The  answer  consisted  of  a  speciflc  denial  of  all 
the  allegations  of  the  complaint,  and  an  asser- 
tion of  title  and  light  of  possession  in  the  de- 
fendant. The  complaint  does  not  set  out  the 
source  of  plahitiff's  title.  We  are  of  the  opin- 
ion that  the  court  erred  hi  striking  out  this  tes- 
timony. Under  a  general  denial  In  an  action 
of  ejectment  when  the  plaintiff  does  not  set 
out  the  source  of  title,  but  at  the  trial  relies 
upon  a  tax  tiUe,  it  is  competent  for  the  de- 
fendant to  introduce  in  evidence  any  fact  which 
might  show  or  tend  to  show  that  the  plaintiff 
had  no  right  of  entry  when  the  suit  was  brought, 
and  which  might  tend  to  defeat  the  title  of 
the  plaintiff,  or  show  want  of  consideration  for 
the  deed  under  which  -plahitlff  claims  title  and 
right  of  entry.  In  the  case  of  Parker  v.  Da- 
cres  (Wash.)  24  Fac.  192,  It  Is  said:  "When,  as 
In  this  case,  a  defendant  is  not  at  all  advised 
as  to  the  source  of  the  plaintiff's  title,  he  can 
content  himself  with  a  general  denial,  and 
thereunder  introduce  any  legal  evidence  that 
tmds  to  defeat  the  title  of  the  plahitlff,  as 
shown  by  his  proofs.  Any  other  rule  would 
work  great  hardship  on  a  defendant,  while  the 
enforcement  of  said  rule  cannot  work  hardship 
to  a  plaintiff,  as  he  can,  if  he  so  desires,  so 
shape  his  complaint  as  to  compel  defendant  to 
fully  disclose  his  defense  In  his  answer.  Said 
rule  Is  not  only  in  accord  with  our  ideas  of  pro- 
priety and  Justice,  but  is  also  abundantly  sus- 
tained by  the  authorities,  Span-ow  t.  Rhoades, 
76  Cal.  208,  18  Pac,  245;  Pom.  Kem.  &  Rem. 
Rights,  i  679;  Semple  v.  Cook,  50  Cal.  26; 
Marshall  v.  Shafter,  32  Cal.  177;  Roberts  v. 
Chan  Tin  Pen,  23  Cal.  260;  Kirk  v.  Hamilton, 
ice  tJ.  S.  68;  Mather  v.  Hutchinson,  25  Wis. 
27;  HaU's  Heirs  v.  Dodge,  1»  Kan.  277;  Hyde 
V.  Mangen,  88  Cal.  319,  26  Pac,  180;  Parker 
V.  Dacres  (Wash,)  24  Pac,  192;  Smith  v.  Hobbs 
I  Kan.  Sup.)  31  Pac,  687;  Henderson  v.  Wan- 
namaker,  25  C,  C,  A.  181,  79  Fed.  736;  Arm- 
strong V.  Brownfleld  (Kan.  Sup.)  4  Pac.  185, 
The  Judgment  of  the  court  below  Is  set  aside, 
and  the  complaint  dismissed,  with  costs. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur. 


O'PARRALL  V.  KENNEDY  et  al. 
(Supreme  Court  of  Idaho.     June  24,  1897.) 

FOBBCLOSDRB  OF  CHATTEL  MOKTOAOE— FCTUBB 
ADVANCR8. 

K.,  desirous  of  starting  a  newspaper  in 
Boise,  requested  a  loan,  to  be  repaid  in  one  year, 
with  interest.  _  A  subscription  was  gotten  up,  and 
$5,500  subscribed.  A  mortgage  was  executed 
to  secure  the  repayment  of  the  same.  But 
$3,050  of  said  sum  was  paid  by  the  Bubscril)ers. 
Held,  under  the  evidence,  that  said  mortgage  was 
given  to  secure  future  advances,  with  f ul  knowl- 


edge on  the  part  of  the  mortgagor  that  the  loan 
to  him  of  said  entire  sum  of  $5,500  was  contin- 
gent npon  the  collection  of  the  same  from  said 
subscribers. 

(Syllabus  by  the  Cteurt,) 

Appeal  from  district  corat,  Shoshone  coun- 
ty;  Alex  E.  Mayhew,  Judge. 

Action  by  John  Andrew  O'Farrall  against  Ja- 
cob M.  Kennedy  and  others.  From  a  judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
flmied. 

John  R.  McBrlde,  for  appellants.  W.  B. 
Heyburn,  for  respondent. 

SULLIVAN,  C.  J.  This  U  an  action  to  fore- 
close a  mortgage.  The  complaint  contains  the 
usual  allegations.  The  answer  admits  the  exe- 
cution of  the  mortgage;  denies  that  any  pay- 
ments had  been  made  on  the  note  secured  by 
said  mortgage,  and  that  any  sum  whatever  is 
due  thereon;  and,  as  a  further  defense,  states 
the  history  of  the  transaction  as  viewed  by 
dcifendants,  and  alleges  failure  of  considera- 
tion, breach  of  contract,  and  fraud  and  mis- 
representation In  procuring  said  mortgage.  A 
trial  was  had,  and  the  court  made  findings  of 
fact  and  conclusions  of  law  in  favor  of  the 
plaintiff;  and  judgment  and  decree  for  the 
sale  of  tlie  property  described  in  the  mortgage 
were  rendered  and  duly  entered,  A  motion 
for  a  new  trial  was  made  and  denied,  and  the 
appeal  Is  from  the  order. 

The  facts  necessary  to  an  intelligent  tmder- 
stauding  of  this  case  are  as  follows:  It  ap- 
pears that  defendant  J.  M.  Kennedy,  of  Ana- 
conda, Mont,  a  newspaper  man,  was  anxious 
to  publish  at  Boise  City,  Idaho,  a  Democratic 
newspaper,  and  in  March  or  April,  1892,  ad- 
dressed a  letter  to  one  J.  M.  Miller,  then  a 
resident  of  Boise  City,  In  regard  thereto,  and 
on  April  4th  of  that  year  Miller  replied  to  said 
letter.  After  stating  that  the  Democrats  of 
Boise  City  to  whom  he  had  shown  said  first- 
mentioned  letter  were  pleased  with  it  and 
that  the  outlook  was  good  for  procuring  old 
In  the  establishment  of  such  newspaper,  he 
says:  ''With  your  knowledge  of  journalism, 
and  thorough  training  In  everything  connected 
therewith,  and  with  my  rustling,  we  can  get 
there,  if  we  can  only  get  money  put  up  to  start 
on  a  good  basis,"  It  appears:  That  further 
correspondence  was  had  between  said  Miller 
and  defendant  Kennedy,  which  resulted  In  Ken- 
nedy coming  to  Boise  City  to  look  the  field 
over.  That  he  was  introduced  to  the  leading 
Democrats,  and  represented  that  he  was  de- 
sirous of  starting  a  Democratic  newspaper 
In  said  city,  and  thereafter  said  Kennedy  pre- 
sented a  written  proposition,  addressed  "To 
the  Democrats  of  Boise  City  and  Vicinity,"  in 
regard  to  establishing  such  newspaper.  He 
proposed  that  any  number  of  memliers  of  said 
party  should  advance  him  $10,000  as  a  loan 
for  a  period  of  one  year,  on  which  he  would 
pay  mterest;  said  money  to  be  advanced  on  the 
promissory  note  of  said  Kennedy,  secured  by 
first  mortgage  on  certain  unincumbered  real 
estate  (describing  it),  and,  U  that  was  not 
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deemed  sufficient  secnrity  therefor,  he  would 
Kive  a  Kootl  indoi-ser  on  said  promissory  note. 
That  said  $10,000  should  be  placed  hi  the  bank 
of  Boise  City  to  the  credit  of  iiald  Kennedy,  to 
lie  applied  on  the  purciiase  of  all  necessary  ma- 
terial for  the  establishment  of  said  newspaper; 
and,  with  a  view  of  harmonizing  conflicting  In- 
terests, said  Kennedy  proposed  to  purchase  the 
entire  plant  of  the  newspaper  Icnown  as  the 
"Idaho  Democrat,"  If  that  could  be  done  as  set 
forth  in  said  proposal;  If  not,  then  to  estab- 
lish and  conduct  a  newspaper  Independently  of 
that  Journal.  Said  proposition  was  dated  at 
Boise  City,  May  11,  1892,  and  was  good  for 
llTe  days.  Thereafter  certain  gentlemen  of 
Boise  City  started  a  subscription  for  the  pur- 
Itose  of  raising  money  to  assist  said  enterprise. 
Said  subscription  list  is  dated  May  14,  18f»2. 
It  was  thereafter  ascertained  that  the  $10,000 
aslied  for  by  Kennedy  could  not  be  raised,  and 
that  no  larger  sum  than  $5,500  was  subseril>ed. 
Appellant  Kennedy  was  fuiiy  auviseu  of  that 
fact,  and  subsequently  withdrew  that  part  of 
his  proposition  whereby  he  had  offered  to  give 
an  indorser  on  said  promissory  note.  He  was 
advised  on  August  8,  1892,  that  said  $5„5O0 
was  in  subscriptions,  and  not  then  collected. 
He  thereupon  executed  his  promissory  note  for 
$5,500,  and  signed  the  mortgage  to  secure  the 
payment  thereof,  but  did  not  acltnowledge  the 
execution  of  said  mortgage  until  September  21, 
181)2.  On  August  8, 1892,  $1,500  was  advanced 
to  Kennedy;  and  therafter  other  sums,  amount- 
ing in  all  to  $3,050,  were  collected  from  said 
subscribers  and  paid  to  him.  That,  at  the 
times  of  signing  and  acknowledging  the  execu- 
tion of  said  mortgage,  appellant  was  fully  ad- 
vised that  all  of  said  $5,500  had  not  been  col- 
lected from  the  sub-scribers,  and  as  to  the  i)rob- 
abllity  of  the  subscriptions  not  being  paid. 
With  full  luiowledge  of  these  facts,  he  signed 
said  mortgage  and  note  on  August  8th,  and  ac- 
knowledged the  execution  of  the  mortgage  on 
Sc-ptember  21,  1802.  He  also  executed  a  chat- 
tel mortgage  on  said  newspaper  plant  to  se- 
cure the  money  so  advanced,  some  time  after 
the  execution  of  said  promissory  note,  and  aft- 
er he  was  fully  advised  that  all  of  the  sub- 
.scriptions  had  not  been  collected.  The  record 
falls  to  show  that  any  one  guarantied  the  col- 
lection of  the  $5,500  so  subscribed,  and  it  does 
show  that  Kennedy  himself  collected  at  least 
$200  of  it.  The  sixth  fact  found  by  the  trial 
court  Is  as  follows:  "I  further  And  that  the 
sums  of  money  advanced  on  behalf  of  the  said 
committee  to  said  Kennedy  were  derived  from 
a  subscription  offered  in  evidence  by  the  plain- 
tiff, and  attached  to  the  deiwsition  of  S.  H. 
Hays,  and  marked  'Exhibit  B,'  whii^h  said 
subscription  list  contained  the  names  of  a  nuiii- 
Iter  of  subscribers  to  the  fund  for  tlio  pur- 
pose of  stai'ting  said  paper,  and  the  subscrip- 
tions on  said  list  amounted  In  the  aggivgate 
to  $5,500;  that,  because  of  said  subscription 
amounting  to  said  sum,  the  amount  of  the  note 
and  mortgage  given  by  the  said  Kennedy  to  the 
said  Regan  as  trustee  for  the  committee  was 
fixed  at  said  sum  of  $5,500.    And  I  further  find 


that  only  $3,050  of  the  said  tnim  of  $5,500  so 
subscribed  as  aforesaid  was  ever  paid  in  to 
the  hands  of  the  committee,  and  for  that  rea- 
son said  Kennedy  only  received  the  said  sum 
of  $3,050,  but  I  find  from  the  evidence  that 
tlie  said  Kennedy  was  thoroughly  conversant 
with  the  method  and  means  by  which  said  mon- 
ey which  the  said  committee  had  undertaken 
to  furnish  him  was  to  be  received;  that  dur- 
ing the  month  of  Jime,  1892,  the  said  Kennedy 
saw  the  said  subscription  list,  and  knew  from 
what  source  the  said  money  was  expected  to 
be  derived.  I  further  find  that  at  the  time 
of  the  making  of  the  payments  on  August  K 
and  September  1  and  September  26.  1802,  the 
said  Kennedy  was  fully  advised  of  the  fact 
that  no  more  tlian  the  sum  of  $3,050  on  ac- 
count of  said  subscriptions  was  received  by 
said  committee.  And  I  further  find  that,  with 
full  knowledge  of  the  condition  of  said  sub- 
scriptions, as  to  their  payment,  and  of  the  fact 
that  the  moneys  received  by  said  Kennedy 
were  to  depend  upon  the  payment  of  said  sub- 
scriptions, the  said  Kennedy  on  tlie  21st  daj- 
of  September,  18il2,  made,  executed,  acknowl- 
edged, and  delivered  the  mortgage  herein 
sought  to  be  foreclosed  to  the  said  Regan  as 
ti-ustee  for  the  said  committee,  and  that  about 
the  said  21st  day  of  September,  1892  (the  date 
not  being  definitely  fixed),  the  said  Kennedy, 
with  a  full  Icnowledge  of  the  facts  aforesaid, 
made,  executed,  and  delivered  to  the  said 
Regan,  as  trustee  of  the  said  committee,  a  chat- 
tel mortgage  upon  the  printing  phmt  and  out- 
fit procured  by  him  for  the  punwse  of  start- 
ing the  pai)er  under  tlie  agreement  with  said 
committee  as  aforesaid,  to  further  secure  ihe 
payment  of  the  said  sum  of  $5,500  expres8e<l 
in  said  note."  We  have  not  only  carefully  ex- 
amined, but  re-examined,  the  evidence  in  this 
case,  and  think  that  it  clearly  warrants  8ai<l 
finding  of  fact,  and  all  the  facts  found  by 
the  court.  We  have  no  doubt  tliat  the  de- 
fendant had  full  knowledge  of  the  fact  that 
the  pajrment  by  tlie  committee  to  him  of  tlie 
sum  named  in  the  promissory  note  and  mort- 
gage was  contingent  upon  the  collection  of  the 
various  sums  subscribed  by  those  signing  sa^i 
subscription  ILst.  We  think  the  findings  of  fact 
and  conclusions  of  law  are  amply  sustained  by 
the  record,  and  that  no  error  was  committed 
In  the  refusal  to  grant  a  new  trial.  The  Judg- 
ment of  the  court  lK?iow  is  .sustained,  witli 
costs  In  favor  of  tlie  ivspoiuleut. 

HUSTOX  and  QUARLES,  JJ.,  concur. 


VERJIONT  LOAN  &  TRTST  CO.  v.  HOFF- 
JIAX  et  u.\-. 

(Supreme  Court  of  Idaho.     June  10,  1897.) 

CoNTKACTs  —  Co>"»ii>F.iiATioN  — Act  in  Violation 
OF  Statute — Compoi.nd  Inteuest— Um:kv. 
1.  To  the  gpnerni  ru'.p  that  an  act  in  violation 
of  n  statute  forl)uUiing  it  is  void,  there  is  an  ex- 
«>ptiioii  when  the  statute  is  for  the  protection  of 
the  public  revenue,  does  not  mulie  the  act  itacU 
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void,  and  the  act  is  not  malum  in  se,  nor  detri- 
mental to  good  morals. 

2.  The  statutes  of  Idaho  requiring  all  parsons 

engaged  in  the  business  of  loaning  money  at  in- 
terest to  pay  a  license  tax  and  obtain  a  license 
before  commencing  such  business,  malce  it  a 
misdraieanor  to  fail  to  obtain  sucli  license,  and 
provide  that  suit  may  be  instituted  to  recover 
the  license  tax,  with  stated  damages.  Plaintiff 
engaged  in  snch  business  without  obtaining  the 
required  license,  loaned  money  at  interest  to  H. 
ot  ttx.,  and  took  notes  secured  by  mortgage. 
Held,  that  plaintift  could  recover,  the  act  of 
loaning  money  being  neither  malum  in  se  nor 
malum  prohibitum. 

3.  Coupon  notes  given  for  the  interest  of  the 
princiiial  debt,  which,  by  their  terms,  draw  in- 
terest after  maturity,  are  in  contravention  of 
section  12»iG.  Rev.  St.,  forbidding  compound  In- 
terest, and  are  usurious,  and  in  such  case  no  re- 
covery can  be  hod  for  any  interest  or  cost. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Nez  Perces 
county;  W.  G.  Piper,  Judge. 

Action  by  the  Vermont  Loan  &  Trust  Cona- 
pany  against  Ross  Hoffman  and  another. 
From  a  Judgment  for  plaintiff,  defendants  ap- 
peal.     Reversed. 

James  E.  Babb,  for  appellants.  A.  E.  Gal- 
lagher and  Forney,  Smith  &  Moore,  for  re- 
spondent. 


QUARLES,  J.  The  plaintiff,  a  foreign  cor- 
poration, brought  suit  to  foreclose  a  certain 
real-estate  mortgage  executed  by  the  defend- 
ants. Koss  Hoffman  and  his  wife,  Bell  Hoff- 
man, to  secure  to  plaintiff  four  promissory 
notes  dated  November  1,  1892,  for  $700  each, 
paj-able  November  1,  1897,  with  coupon  notes 
for  the  annual  Interest  on  said  respective 
notes  attached  thereto,  said  coupon  notes  be- 
ing by  their  terms  payable,  each  .merles,  as 
follows,  to  wit:  No.  1,  payable  January  1, 
l,Sf>3;  No.  2,  January  1,  1894;  No.  3,  January 
1.  1895;  No.  4,  January  1,  1896;  No.  5,  Jou- 
uai7  1,  1897;  and  No.  6,  November  1,  1897; 
and  each  of  .said  coupon  Interest  notes,  by  Its 
terms,  drawing  Interest  from  the  maturity 
thereof.  Tlie  defendants,  Hoffman  and  wife, 
answered,  raising  only  one  question,  the  an- 
swer alleging  as  follows,  to  wit:  'That  at  all 
times  in  the  complaint  mentioned  the  plain- 
tiff was  a  cori)oratIon  organized  and  created 
as  such  under  the  laws  of  the  territory  of 
Dakota,  for  the  purpose  of  loaning  money 
and  other  purx>oses;  that  at  all  said  times 
said  plaintiff  was  engaged  in  the  occupation 
of  loaning  money  at  interest  In  tlie  counties 
of  Latah  and  Nez  Perces,  in  the  state  of 
Idaho,  and  had  a  known,  and  its  principal, 
place  of  business  In  Idaho  at  Moscow,  In  La- 
tah county,  Idaho;  that  the  consideration  of 
thei  principal  note  and  mortgage  described  In 
the  complaint  was  a  loan  of  money  at  inter- 
est; that  said  loan  was  made  by  said  plain- 
tiff In  said  Latah  county,  Idaho,  while  en- 
gaged In  the  business  of  loaning  money  at 
interest  in  said  county,  as  aforesaid;  that 
the  plaintiff  never  at  any  time  procured  any 
license  to  engage  in  the  occupation  of  loan- 
ing money  at  interest,  either  in  Latah  or  Nez 


Perces  county,  Idaho,  and  never  paid  for  any 
license  to  engage  in  any  such  occupation  in 
either  of  said  counties.  By  reason  whereof 
plaintiff,  In  making  said  loan,  and  taking  said 
note  and  mortgage,  was  violating  the  laws 
of  the  state  of  Idaho,  and  the  same  are  null 
and  void."  To  the  said  answer  the  plain- 
tiff filed  a  general  demurrer,  which  was  sus- 
tained, and  said  defendants  declined  to  fur- 
ther plead,  but  elected  to  stand  on  their  said 
answer,  whereupon  the  court  rendered  a  Judg- 
ment and  decree  of  foreclosure  in  favor  of 
plaintiff  for  the  sum  of  $3,491.18  and  the 
ordinary  costs  of  the  action  In  the  sum  of 
$17.95.  The  plaintiff,  in  the  complaint,  al- 
leged that  the  defendants  had  paid  all  of 
said  coupon  Interest  notes  numbered  Nos.  1, 
and  2,  but  had  failed  and  refused  to  pay  the 
other  coupon  interest  notes,  and  had  refused 
and  failed  to  pay  said  principal  notes.  It 
will  thus  be  seen  that  the  defendants  had 
paid  In  Interest  the  sum  of  $364  on  said  In- 
debtedness. The  demurrer  to  said  answer 
admitted  the  facts  pleaded  In  the  answer, 
and  those  facts  are  to  be  regarded  by  this 
court  as  established. 

The  first  question  that  arises  Is  this:  Was 
the  transaction  void,  or  Is  the  plaintiff  pre- 
cluded from  recovering  on  said  contract  by 
reason  of  Its  failure  to  procure  a  license  to 
do  the  business  of  loaning  money?  Section 
1C3C,  Rev.  St.,  provides:  "A  license  must  be 
procured  Immediately  before  the  commence- 
ment of  any  business  or  occupation  liable  to 
a  license  tax  from  the  tax  collector  of  the 
county  where  the  applicant  desires  to  trans- 
act the  same,  which  license  authorizes  the 
party  obtaining  the  same  In  his  town,  city,  or 

particular  locality   in  the  county  to 

transact  the  business  described  in  such  li- 
cense. •  •  •"  Section  1044.  Rev.  St.,  re- 
quires "i)er8ons,  associations,  or  corporations 
engaged  in  the  occupation  of  banking,  loan- 
ing money  at  Interest,"  etc.,  to  pay  a  license 
tax,  the  amount  of  such  tax  varying  accord- 
ing to  the  classification  enumerated  in  said 
section.  Section  0983,  Rev.  St..  Is  In  the  fol- 
lowing language,  to  wit:  "Every  person  who 
commences  or  carries  on  any  business,  trade, 
or  profession  or  calling  for  the  transaction 
or  carrying  on  of  which  a  license  Is  required 
by  any  law  of  this  territory  (state),  without 
taking  out  or  procuring  the  llcen.se  prescribed 
by  such  law.  Is  guilty  of  a  misdemeanor." 
The  appellants  contend  that  under  the  stat- 
utes, supra,  the  consideration  for  the  notes 
and  mortgage  in  question  was  illegal;  that 
the  respondent  was  prohibited  from  doing 
such  business;  that  the  contract  of  the  par- 
ties was  made  In  violation  of  law,  and  there- 
fore void;  that  owing  to  the  illegality  of  the 
consideration  of  said  contract,  the  same  hav- 
ing been  made  In  violation  of  law,  the  court 
could  grant  no  relief  to  the  respondent. 
Counsel  for  appellants  has  spent  much  time 
In  research,  and  has  clte«l  many  authorities 
in  support  of  his  position.  The  general  rule, 
as  urged  by  appellants,  that  a  contract  found- 
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ed  on  an  act  forbidden  by  a  statute  under  a 
penalty  Is  void,  altiiougti  it  be  not  expressly 
declared  to  be  so,  is  correct,  and  well  estab- 
lislied  by  authority.  But  in  applying  the  rule 
many  courts  have  excepted  from  its  operation 
one  class  ot  cases,  viz.  when  the  statutory 
prohibition  is  found  in  a  statute  enacted  for 
the  purpose  of  raising  revenue  or  the  regula- 
tion of  traffic  or  business,  when,  unless  it  is 
manifastly  the  intention  of  the  statute  to 
mal^e  the  contract  void,  the  court  will  treat 
the  contract  as  valid.  Mr.  Sutherland,  in 
his  admirable  woric  on  Statutory  Construc- 
tion, at  section  366,  in  treating  the  question 
under  consideration,  very  aptly  says:  "When 
a  statute  is  for  revenue  purposes,  or  is  a  reg- 
ulation of  a  traffic  or  business,  and  not  to 
prohibit  it  altogether,  whether  a  contract 
which  violates  the  statute  shall  be  treated  aa 
wholly  void  will  depend  on  the  Intention  ex- 
pressed in  the  particular  statute.  Unless  the 
conti-ary  intention  is  manifest,  the  contract 
will  be  valid."  And  in  support  of  the  rule 
Mr.  Sutherland,  In  a  footnote,  cites  many  au- 
thorities among  the  following  whioli  support 
the  text,  as  we  have  seen  by  a  careful  ex- 
amination of  the  cases,  to  wit:  Harris  v. 
Bunnels,  12  How.  79;  Insurance  Co.  v.  Bled- 
soe, 52  Ala.  538;  Nlemeyer  v.  Wriglit,  75  Va. 
239;  Johnson  v.  Hudson,  11  East,  180;  Brown 
V.  Duncan,  10  Bam.  &  C.  93;  Parton  v. 
Hervey,  1  Gray,  110;  Bly  v.  Bank.  79  Pa. 
St.  453;  Pangbom  v.  Westlalce.  36  Iowa,  546; 
Bemls  V.  Becker,  1  Kan.  226;  LIndspy  v. 
Butherford,  17  B.  Mon.  245;  Strong  v.  Darl- 
ing, 9  Ohio,  201;  Watrous  v.  Blair.  32  Iowa, 
58;  Foster  v.  Bailway  Co.,  13  C.  B.  200; 
O'llare  v.  Bank,  77  Pa.  St.  96;  VInIng  v. 
Bricker,  14  Ohio  St.  331.  The  following  are 
other  authorities  supporting  the  ruift  laid 
down  by  Mr.  Sutherland,  cited  aliove,  wliich 
we  have  examined,  to  wit:  Fackler  v.  Ford, 
24  How.  322;  Mandlebaum  v.  Gregovlch 
(Nev.)  28  Pac.  121;  La  France  Fire  Knglne 
Co.  V.  Town  of  Mt.  Vernon  (Wash.)  37  I'ac. 
287;  Lamed  v.  Andrews,  10(5  Mass.  4.'?5; 
Bowditch  V.  Insurance  Co.  (Mass.)  4  N.  E. 
708;  Dearborn  Foundry  Co.  v.  Augustine 
(Wash.)  31  Pac.  327;  Edison  General  Electric 
Co.  V.  Canadian  Pac.  Nav.  Co.,  8  Wash.  370, 
36  Pac.  260;  Trust  Co.  v.  Dorsey  (Cal.)  12 
Pac.  49;  Id.,  13  Pac.  148;  Bank  v.  Mattliews, 
98  U.  S.  621;  Mill  Co.  v.  Bartlett  (.\.  D.)  54 
N.  W.  544;  Wright  v.  Lee  (S.  D.)  51  N.  W. 
706;  Lumber  Co.  v.  Thomas  (W.  Va.)  11  S. 
E.  37;  Dillon  v.  Allen,  46  Iowa,  299;  Penny- 
packer  V.  Insurance  Co.  (Iowa)  45  N.  W.  408; 
Ruckman  v.  Bergholz,  37  N.  J.  Law,  437; 
Corning  v.  Abbott,  .54  N.  H.  469;  Aiken  v. 
Blaisdell,  41  Vt.  655;  State  Mut.  Fire  Ins. 
Ass'n  V.  Brinkley  Stave  &  Heading  Co.  (Ark.) 
31  S.  W.  157;  Rahter  v.  Bank,  92  Pa.  St.  393; 
Insurance  Co.  v.  McMiUen,  24  Ohio  St.  67; 
De  Mers  v.  Daniels  (Minn.)  39  N.  W.  98;  Ma- 
chine Co.  V.  Caldwell,  54  Ind.  270;  U.  S.  v. 
Martin,  94  U.  S.  400.  In  LIndsey  v.  Ruther- 
ford, supra,  the  court  said:  "The  dealing  in 
bills  of  exchange,  In  view  of  the  statute.  Is 


neither  malum  In  se  nor  malum  problbltnm. 
Contracts  for  their  sale  and  purchase  are  not 
prohibited  by  the  statute.  They  are  neither 
evil  in  themselves  nor  evil  because  forbidden 
by  the  statute.  The  statute  strikes  no  blow 
at  the  business  Itself,  but  simply  declares  up- 
on this  subject  that,  'if  any  person  shall  car- 
ry on,  conduct,  or  engage,  directly  or  indirect- 
ly, in  the  business  of  a  broker  or  exchange 
dealer,  by  the  purchase  of  bills  of  exchange, 
etc.,  without  a  license  besides  the  tax  im- 
posed, he  shall  forfeit  and  pay  to  the  com- 
monwealth one  thousand  dollars.'  The  busi- 
ness may  be  carried  on.  The  business  Itself 
Is  not  prohibited.  It  is  lawful  to  deal  in  bills 
of  exchange.  But,  If  carried  on  without  a 
license,  the  person  doing  so  shall  forfeit  and 
pay  to  the  commonwealth  one  thousand  dol- 
lars. We  conclude,  therefore,  that  our  stat- 
ute in  this  regard  Is  essentially  a  revenue 
measure,  designed  to  raise  revenue  from  a 
business  esteemed  by  the  legislature  as  very 
profltablei,  and  authorizing  the  re(iuisltion  of 
a  tax  from  him  who  thinks  proper  to  engage 
In  the  business."  In  Pangborn  v.  Westlake, 
supra,  the  court  said:  "We  are,  therefore, 
brought  to  the  tme  test,  which  Is  that  while, 
as  a  general  rule,  a  penalty  Implies  a  pro- 
hibition, yet  the  courts  will  always  look  to 
the  language  of  the  statute,  the  subject-mat- 
ter of  It,  the  wrong  or  evil  which  It  seeks  to 
remedy  or  prevent,  and  the  purpose  sought 
to  be  accomplished  in  Its  enactment;  and  if 
from  all  these  it  is  manifest  that  it  was  not 
Intended  to  Imply  a  prohibition,  or  to  render 
the  prohibited  act  void,  the  courts  will  so 
hold,  and  construe  the  statute  accordingly." 
A  statute  In  California  made  eight  hours  a 
legal  day's  work  on  public  works,  and  re- 
quired a  stipulation  to  that  effect  to  be  in- 
corporated In  all  contracts  for  public  work. 
The  supreme  court  of  that  state  (Babcock  v. 
Goodrich,  47  Cal.  488.— where  such  stipula- 
tion bad  been.  In  violation  of  the  statute, 
omitted)  held  the  contract  valid,  and.  among 
other  things,  said:  "It  Is  not  made  a  conse- 
quence of  an  omission  to  insert  this  stipula- 
tion that  the  contract  shall  be  void,  and  the 
omission,  therefore,  does  not  operate  a  for- 
feiture of  the  rights  of  the  parties  under  the 
contract.  If  a  county  shall  contract  directly 
with  the  laborer.  It  will  not  be  contended  that 
the  former  may  refuse  to  pay  the  latter  his 
hire  because  he  had  worked  too  many  hours, 
or  had  not,  by  express  stipulation,  limited 
tlie  time  which  should  constitute  a  day's 
work.  The  law  was  passed  for  the  protec- 
tion of  the  laborer.  An  officer  of  the  county 
cannot  refuse  to  carry  out  a  contract  because 
of  an  omission  which  renders  the  contract 
more  favorable  to  the  county."  And  In  TJ. 
S.  V.  Martin,  supra,  the  supreme  court  of  the 
United  States  said,  in  a  case  similar  to  the 
one  In  California:  "We  regard  the  statute 
chiefly  as  In  the  nature  of  a  direction  from  a 
principal  to  his  agent  that  eight  hours  is 
deemed  to  be  a  proper  length  of  time  for  a 
day's  labor,  and  that  bis  contract  shall  be 
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oased  upon  that  tbeoiy.  It  is  a  matter  be- 
tween the  principal  and  bis  agent,  in  wblch 
a  tblrd  party  has  no  interest.  ♦  •  ♦  We 
ire  of  tbe  opinion,  therefore,  that  contracts 
Bxlng  or  gl-vlng  a  different  length  of  time  as 
the  day's  work  are  legal,  and  binding  on  tbe 
parties  making  them."  In  Larned  v.  An- 
drews, 106  Mass.  437,  tbe  court  said:  "It  Is 
to  be  observed  that  tbe  act  does  not  express- 
ly declare  that  sales  by  a  wholesale  dealer 
who  neglects  to  pay  the  tax  shall  be  illegal. 
Tbe  tax  is  not  laid  upon  each  sale,  but  upon 
the  business  or  calling.  The  illegality  does 
Qot  attach  to  the  sale,  but  consists  in  not 
paying  tbe  tax  imposed  upon  tbe  business. 
•  •  •  These  and  other  considerations  lead 
us  to  tbe  conclusion  that  it  was  not  tbe  in- 
tention of  congress  to  prohibit  and  make  un- 
lawful each  sale  made  by  a  wholesale  dealer 
who  neglects  to  pay  his  tax.  The  object  of 
the  tax  was  to  provide  Internal  revenue  to 
support  the  government,  and  not  to  regulate 
domestic  trade  In  the  states.  It  imposes  a 
tax  upon  wholesale  dealers,  and  provides  a 
penalty  if  they  neglect  to  pay  such  tax.  We 
think  this  was  designed  to  operate  upon  the 
person,  and  not  upon  tbe  business.  If  con- 
gress bad  Intended  to  subject  tbe  dealer  neg- 
lecting to  pay  bis  tax  to  tbe  additional  lia- 
bility of  having  all  his  sales  rendered  ille- 
gal, we  think  they  would  have  so  declared  In 
unequivocal  terms."  The  same  line  of  rea- 
soning was  adopted  by  Judge  Hawley  in 
Mandlebaum  v.  Gregovich,  supra. 

From  a  careful  study  of  all  of  the  authori- 
ties, we  think  that  the  better  class  of  authori- 
ties and  the  better  reasoning  leads  to  the  con- 
clusion that,  where  the  prohibition  is  implied 
from  a  penalty  Imposed,  as  in  the  case  at  bar, 
the  prohibition  being  for  the  protection  of  tbe 
public  revenue,  and  no  declaration  in  tbe  stat- 
ute making  the  prohibited  act  void,  the  doing 
of  such  act  is  not  illegal.  There  is  nothing  in 
our  statutes  which  makes  it  unlawful  to  loan 
money  at  interest.  There  Is  nothing  In  our 
statutes  which  says  that  it  is  unlawful  to  fol- 
low tbe  business  of  loaning  money  at  Interest. 
Sucb  business  Is  not  malum  in  se,  nor  is  it 
malum  prohibitum.  Any  one  may  conduct 
tbe  business,  but,  under  our  statutes,  if  be 
does  so.  he  must  obtain  tbe  license;  and  if 
he  carries  on  sucb  business  without  paying  the 
license  tax  and  obtaining  tbe  license,  he  is 
guilty  of  a  misdemeanor.  Tbe  offense  con- 
sists, not  In  doing  tbe  business,  for  that  is 
not  prohibited,  but  hi  falling  to  pay  tbe  license 
tax.  Tbe  statute  was  p.issed,  not  to  protect 
tbe  public,  not  to  protect  the  borrower,  nor  to 
prevent  the  loaning  of  money  at  interest,  but 
for  the  purpose  of  raising  tbe  revenue  to  be 
derived  from  the  license  taxes  to  be  collected 
from  those  persons  who  should  engage  In  tbe 
business  of  loaning  money  at  interest.  Sec- 
tion 0963  of  our  Statutes,  supra,  was  enacted 
to  protect  tbe  public  revenue,  not  for  the  pur- 
pose of  making  void  any  contract  made  in 
violation  of  It.  Take  the  case  at  bar.  Tbe 
respondent  loaned  $2,800  to  the  appellants. 


Tbe  respondent  was  doing  tbe  business  of 
loaning  money  at  Interest,  in  violation  of  law, 
without  tbe  license.  This  was  a  fraud  upon 
the  public  revenue,  but  waa  no  injury  to  tbe 
appellants.  For  sucb  failure  the  l^islature 
has  said  to  respondent:  "You  are  guilty  of 
a  misdraueanor.  The  assessor  and  collector 
may  direct  suit  against  you,  and  recover  tbe 
license  tax  imposed  by  statute,  together  with 
twenty  dollars  damages."  But  the  legislature 
has  not  further  said  that  "you  sliall  not  recover 
back  any  money  wblch  you  may  loan  at  In- 
terest before  paying  such  license  tax."  It  is 
tbe  duty  of  the  court  to  construe  all  of  our 
statutes  which  relate  to  the  subject  in  ques- 
tion in  pari  materia,  and  ascertain  what  tbe 
intention  of  the  legislature  was  as  to  tbe  valid- 
ity of  the  contract  hi  question.  A  careful  con- 
sideration of  the  said  statutes,  of  the  subject- 
matter  and  object  to  be  obtained,  convbices 
us  that  it  was  not  the  intention  of  the  legis- 
lature that  a  violation  of  section  6983,  supra, 
should  be  attended  with  any  penalty  other  than 
those  prescribed  by  tbe  statutes.  If  the  act 
of  loaning  money  at  Interest  was  injurious  to 
morals  or  good  society,  or  prohibited  by  law, 
we  could  not  come  to  this  conclusion.  Tbe 
legislature  may,  within  the  limits  of  tbe  con- 
stitution, prescribe  traffic  regulations,  and  may 
impose  upon  a  business  a  tax,  and  require  per- 
sons intending  to  engage  in  sucb  business  to 
obtain,  before  doing  so,  a  license;  and  we 
think  the  legislature  might  go  one  step  fur- 
ther, and  say  that  whoever  should  engage  in 
any  business  upon  which  a  license  tax  is  im- 
posed without  first  paying  such  license  tax, 
should  not  only  be  fined  and  Imprisoned,  one 
or  both,  but  that  such  person  should  not  re- 
cover upon  any  contract  made  by  him  while 
engaged  in  such  business  without  a  license. 
But  the  legislature  has  not  done  so,  nor  has 
it  shown  any  intention  to  attend  such  forfei- 
ture upon  a  person  violating  the  statute.  Hav- 
ing specified  the  penalty  for  a  violation  of 
the  statute,  and  further  provided  for  tbe  col- 
lection of  the  license  tax  with  damages,  we 
are  authwlzed  to  and  do  conclude  that  tbe 
legislature  did  not  intend  that  any  further 
punishment  should  be  inflicted.  This  conclu- 
sion is  strengthened  by  tbe  well-known  prin- 
ciple that  forfeitures  are  not  favored  in  law; 
nor  does  this  court  favor  the  idea  of  giving 
one's  goods  to  another  without  compensation. 
We  think  that  the  respondent  clearly  has  the 
right  to  recover  back  tbe  money  which  it 
loaned  to  the  appellants. 

But  another  serious  question  arises  in  this 
case,  which  we  will  now  consider.  Tbe  Inter- 
est coupon  notes  attached  to  each  of  the  four 
principal  note-s,  and  numbered  from  1  to  6  in 
the  respective  series,  by  theb:  terms  draw  In- 
terest from  their  maturity.  Sections  1264- 
1266,  Rev.  St.  Idaho,  are  as  follows: 

"Sec.  1264.  Parties  may  agree  in  writing  for 
the  payment  of  any  rate  of  Interest  on  money 
due  or  to  become  due  on  any  contract,  not  to 
exceed  the  sum  of  one  and  one-half  per  cent, 
per  month;  any  Judgment  rendered  on  such 
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contract  bears  Interest  at  the  rate  of  ten  per 
cent,  per  annum  until  satisfied. 

"Sec.  1265.  Compound  Interest  la  not  al- 
lowed, but  a  debtor  may  a^-ee  In  writing  to 
pay  interest  upon  interest  overdue  at  the  date 
of  such  agreement. 

"Sec.  1266.  If  it  Is  ascertained  in  any  suit 
brought  on  any  contract  that  a  rate  of  inter- 
est has  been  contracted  for  greater  than  is 
authorized  by  this  chapter,  either  directly  or 
Indirectly,  in  money  or  in  property,  such  con- 
tract works  a  forfeiture  of  ten  cents  on  the 
hundred  by  the  year,  and  at  that  rate  upon 
tlie  amoiuit  of  such  contract,  to  the  school 
fund  of  the  county  In  which  the  suit  is 
brought  and  the  plaintiff  must  have  judgment 
for  the  principal  sum  less  all  payments  of 
principal  or  Interest  theretofore  made  and 
without  interest  or  cost.  The  court  must  ren- 
der Judgment  in  said  action  for  ten  per  cent, 
per  annum  upon  the  entire  principal  In  said 
contract,  against  the  defendant  in  favor  of  the 
state  for  the  use  of  the  school  fund  of  the 
county,  whether  the  unlawful  interest  is  con- 
tested or  not;  and  In  no  case  wliere  unlaw- 
ful interest  is  contracted  for,  must  the  plain- 
tiff have  Judgment  for  more  than  the  prln- 
ctiml  sum  less  the  payments  already  made, 
whether  the  unlawful  interest  be  incorporated 
with  the  principal  sum  or  not.  But  no  in- 
ttorsee  in  due  course  of  negotiable  paper,  is 
affected  by  any  usury  exacted  by  any  former 
liolder  of  such  paper  unless  he  has  actual 
notice  of  the  usury  previous  to  his  purchase; 
hut  in  no  such  case  the  Judgment  above  pro- 
vided in  favor  of  the  school  fund  must  be  en- 
tered against  the  drawer  or  maker,  if  a  party 
to  the  action,  and  he  may  recover  back  the 
usury  paid  from  the  jiarty  wlio  received  the 
same." 

Section  1205,  supra,  limits  the  right  of  the 
parties  to  contract  under  section  12W,  supra, 
and  forbids  the  agreeing  to  pay  comiwund  In- 
terest, except  in  one  case  only,  to  wit,  when 
Interest  is  imst  due,  a  party  may,  in  writing, 
agree  to  pay  Interest  on  such  overdue  inter- 
est. The  apiiellants  contend  that  the  Judg- 
ment in  this  case,  which  gave  to  respondent 
the  amount  of  the  principal  notes,  the  amount 
of  tlie  unpaid  interest  coupon  notes,  with  in- 
terest on  the  latter,  was  erroneous,  and  that 
the  respondent  is  not  entitled  to  recover  on 
said  mortgage  indebtedness  anything  more 
than  the  original  principal  less  all  i>ayments 
heretofore  made  in  principal  or  interest,  and 
we  agree  with  the  appellant  in  this  particular. 
We  are  aware  that  the  supreme  court  of  the 
T'nited  States.  In  Pana  v.  Bowler,  107  U.  S. 
.520,  2  Sup.  Ct.  704,  and  in  other  cases,  has 
held  that  the  Interest  coupons  of  municipal 
bonds  draw  interest  after  maturity  according 
to  tlie  law  of  the  place  whore  such  coupons 
are,  by  tlielr  terms,  payable.  In  Wisconsin  It 
was  repeatedly  held  that  where,  by  the  terms 
of  an  Instrument,  Interest  became  due  at  cer- 
tain s])eclfled  times,  compound  Interest  was 
allowable  uiion  each  installment  of  interest 
after  the  maturity  of  such  Installment.     And 


in  Texas  It  was  held  In  Lewis  v.  Paschal,  37 
Tex.  315,  that  compound  Interest  was  allow- 
able. In  the  latter  case  the  rule  was  Justi- 
fied on  the  ground  that  it  was  not  prohibited 
by  the  statutes  of  Texas.  We  apprehend  that 
It  will  not  be  questioned  but  that  the  legis- 
lature can  regulate  tbe  matter  of  interest,  and 
may  prohibit  altogether  compound  interest. 
It  Is  no  answer  to  the  statute  in  the  case  a't 
bar  to  say  that  the  compound  interest  provided 
for  In  the  coupon  notes  when  added  to  the 
simple  Interest  falls  below  the  legal  and  con- 
tractual rates  provided  by  our  statutes.  When 
no  rate  is  agreed  upon,  our  statutes  fix  the 
rate,  and  at  the  time  the  contract  hi  question 
was  made,  the  legal  rate  was  10  per  cent.; 
and  where  the  parties  were  not  satisfied  with 
this  rate  they  could,  by  agi-eement  In  writ- 
ing, fix  any  rate  desired  with  these  restric- 
tions. They  could  not  agree  upon  a  rate 
higher  than  1%  per  cent,  per  month,  or  pro- 
vide In  advance  for  compound  interest.  The 
coupon  notes  in  question  were  usurious,  pro- 
viding as  they  did  for  Interest  upon  Interest 
which  was  not  overdue  at  the  time  they  were 
made.  It  appears  from  the  allegations  of  the 
complaint  that  the  coupon  notes  Nos.  1  and  2 
of  each  of  the  series,  amounting  in  all,  as  we 
gather  It  from  the  complaint,  to  the  sum  of 
9364,  were  paid  by  appellants  before  this  ac- 
tion was  commenced.  The  resixmdent  cannot 
be  entitled  under  the  statutes,  supra,  to  Judg- 
ment for  more  than  the  principal  sum  loaned 
by  It  to  tlie  appellants,  less  .said  Interest  pay- 
ments, and  without  Interest  or  costs,  and  to 
this  extent  only  its  mortgage  security  is  good. 
The  interest  being  forfeited  under  the  stat- 
utes, supra,  and  the  prlnciiial  debt  not  due  by 
the  terms  of  the  contract,  no  Interest  being 
past  due,  and  the  prtaclpal  not  yet  due,  the 
query  suggests  itself,  was  not  this  suit  pre- 
maturely brought?  And  an  affirmative  an- 
swer also  suggests  Itself.  Probably  the  appel- 
lants waive  such  question  If  they  fail  to  raise 
It.  It  is  the  duty  of  the  trial  courts  to  see 
tliat  the  provisions  of  section  1266.  supra,  are 
carried  out,  and  to  Inflict  the  penalty  therein 
provided,  without  suggestion  so  to  do  from 
any  source.  The  Judgment  fs  reversed,  and 
the  cause  remanded  for  further  proceedings 
consistent  with  this  opinion.  Costs  of  appeal 
awaixled  to  appellants.  Reversed  and  re- 
manded. 

SULLIVAN,  C.  J.,  and  HUSTON,  J.,  concur. 

On  Rehearing. 

(July  0,  1897.) 

HUSTON,  .T.  We  have  had  occasion  here- 
tofore to  say  that  the  proposition  that  the 
court  In  its  consideration  of  a  case  has  not  been 
limited  to  the  briefs  or  oral  arguments  In  the 
case,  will  not  be  considered  as  a  ground  for 
rehearing.  We  are  permitted,  whenever  we 
deem  further  argument,  either  wiitten  or  oral, 
essential  to  the  proper  presentation  of  any 
question,  to  call  for  It;  but  this  does  not  In- 
.  voire  or  include  the  right  of  counsel,  whenever 
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the;  think  they  hare  not  said  enousih,  to  in- 
sist npon  a  rehearing.  Although  somewhat 
leugthj,  we  have,  In  view  of  the  importance  of 
the  case,  and  the  fact  that  the  questions  in- 
volved are  new  in  this  jurisdiction,  given  the 
petition  in  this  case  a  more  than  ordinary  con- 
sideration. We  find  but  two  questions  or  con- 
tentions presented  by  the  petition.  The  tirst 
is  as  to  the  interest  coupons,  and  it  is  contend- 
ed that  they  do  not  come  within  the  prohibi- 
tion of  our  statute.  We  cannot  recognhse  the 
contention  of  petitioner  in  this  regard.  The 
■statnte  Is  plain  and  unequivocal,  and  to  permit 
its  evasion  through  such  a  flimsy  pretext  as 
that  presented  in  the  petition  in  this  case  would 
be  Inexcusable  at  least.  Counsel  cite  many  au- 
thorities which  he  claims  are  definitive  of 
what  usury  is.  It  is  only  necessary,  in  an- 
swer to  them  all,  to  say  that  what  is  usury 
within  any  state  or  jurisdiction  is  what  the  law 
of  such  state  or  jurisdiction  declares  to  be 
such,  and  the  courts  thereof.  In  the  adminis- 
tration of  the  law,  must  be  governed  thereby. 
The  other  contention  of  petitioner,  that  the 
notes  which  the  mortgage  sought  to  be  fore- 
closed in  this  case  were  given  to  secure  were 
made  payable  tn  tlie  state  of  Vermont,  and 
that,  therefore,  the  contract  must  be  construed 
by  the  laws  of  that  state,  to  not  only  utterly 
untenable,  but  not  one  single  authority  of  the 
mnltltude  cited  by  counsel  In  his  petition  sup- 
ports the  contention.  The  proposition  simply 
states  this:  A  foreign  corporation,  having  a 
resident  agent  in  this  state,  engaged  in  the 
business  of  loaning  money  upon  interest,  may 
avoid  the  laws  of  this  state  in  regard  to  such 
business,  and  especially  in  regard  to  usury,  by 
simply  naaklng  the  evidences  of  indebtedness 
payable  to  some  other  state,  where  the  laws 
against  usury  are  less  onerous.  The  monstros- 
ity of  the  proposition  is  too  apparent  to  require 
comment,  and  in  support  of  It  we  have  cited 
to  us  the  following  authorities:  "A  bill  of  ex- 
change may  even  be  drawn  In  another  state 
to  take  advantage  of  a  higher  local  rate  of  in- 
terest, and  be  governed  by  the  law  of  such 
state;  but,  if  a  note  Is  void  for  nsnry  where 
made.  It  will  be  void  everywhere,  although  it 
may  have  been  made  payable  elsewhere  as  a 
cover  for  the  usury."  1  Hand.  Com.  Paper.  8 
28.  Again :  "Of  course,  the  note  being  payable 
at  the  residence  of  the  payee,  and  having  l)een 
delivered  there  for  goods  sold  there,  nrast  lie 
deemed  and  taken  to  be  a  West  Virginia  con- 
tract." Tenant  v.  Tenant  (Pa.  Sup.)  1  At].  532. 
Again:  "The  notes  were  made  and  payable 
In  this  state,  and  in  determining  their  validity 
and  effect  they  must  be  regarded  as  New 
Hampshire  contracts."  In  Bank  v.  Wood 
(Ma.i.s.)  8  N.  E.  7.53,  the  note  was  e.xccuted  in 
Kentucky,  and  madopayable  In  Kentucky.  The 
court  said:  "Under  our  decision.'!,  these  vari- 
ous elrcuinstances  determine  the  place  where 
the  contract  was  executed,  and  whore  It  was 
to  be  consummated.  It  was  clearly  a  Ken- 
tucky contract,  and  Is  to  be  governed  by  the 
laws  of  that  commonwealth."     Without  a  sin- 


gle exception,  ihe  authorities  dted  hi  the  peti- 
tion  are  to  this  effect,  and  are  all  cases  aiis- 
ing  upon  conunercial  paper  and  in  transitory 
actions,  and  how  they  can  be  said  to  uphold 
the  contention  that  a  corporation  in  the  state 
of  Vermont  can  loan  money  upon  mortgages 
upon  land  situated  in  Idaho,  by  and  through 
an  agent,  necessarily  a  resident  of  Idaho,  the 
debtor  being  a  resident  of  Idaho,  and  the  con- 
tract made  In  Idaho,  and  may.  In  attempting 
to  enforce  a  claim  only  enforceable  in  Idaho, 
insist  that  the  laws  of  Vermont  shall  be  the 
rule  of  oonstruction  of  such  contract,  when  the 
corporation  is  organized  in  the  state  of  North 
Dakota,  simply  because,  for  the  palpable  pur- 
pose of  evading  the  usury  laws  of  Idaho,  the 
notes  were  in  terms  made  payable  in  Vermont, 
Is  a  proposition  we  cannot  entertain.  This  be- 
ing purely  an  action  in  rem,  and  the  enforce- 
ment of  the  claim  being  only  maintainable  in 
Idaho,  how  can  It  be  contended  that  the  inten- 
tion of  the  parties  was  that  the  laws  of  Ver- 
mont should  obtain  In  the  construction  of  the 
contract?  The  matter  of  usury  is  peculiarly 
statutory.  It  has  no  recognition  in  the  com- 
mon law,  and  the  legislation  In  r^^rd  to  it  In 
the  various  states  of  the  Union  has  been  as 
diversified  as  the  ever-conflicting  interests  of 
greed  on  the  one  hand,  xK)verty  on  the  other, 
have  been  dominant.  As  to  the  policy  of  usu- 
ry laws  in  the  abstract  it  Is  not  our  province 
to  discuss  that  subject.  We  are  simply  called 
uiwn  to  administer  the  law  as  we  find  It.  It  is 
no  part  of  the  duty  of  the  court  to  make  law 
by  construction  to  suit  a  given  case,  or  serve 
a  persistent  contention,  backed  though  it  may 
be  by  whatever  hifluence  predicated  npon  an 
assiuned  policy.  Judge-made  law  is  becoming 
daily  more  obnoxlotis  to  deserved  criticism,  and 
is  pernicious  in  its  tendency,  as  being  destruc- 
tive of  the  elementaiy  principles  of  our  gov- 
ernment. 

The  very  able  and  energetic  efforts  of  coun- 
sel to  do  away  with  the  plain  and  unambigu- 
ous provisions  of  the  statute  cannot  avail.  We 
have  examined  the  statutes  of,  we  think,  all  of 
the  states  upon  the  subject  of  usury  and  inter- 
est. We  find  but  one  state  In  which  a  similar 
statute  to  that  of  Idaho  exists,  and  tliat  is  the 
state  of  Minnesota.  Our  statute  would  seem 
to  have  been  taken  almost  literally  from  that  of 
Minnesota,  and  we  have  been  unable  to  find 
any  decl.iion  from  the  supreme  court  of  tli:it 
state  recognizing  the  constrnctlou  contenileil 
for  by  the  respondent.  The  rule  of  the  statute 
U  not  novel.  In  Van  Benschoten  v.  Lawson, 
6  Johns.  Ch.  313,  Chaiicpllor  Kent  lays  it  down 
as  a  principle  of  equity  that  "comi)ound  inter- 
est is  not  allowed,  unlp-tis  on  a  sjipclal  agree- 
ment In  writing  after  the  lawful  Intprcst  has 
lx>come  due,"  and  the  leaniod  chancellor  de- 
clares it  to  be  a  "well-settled  rule,"  dthig  Lord 
Manners,  1  Ball  &  B.  430;  Lord  Hardwicke  in 
ThomhlU  v.  Kvans,  2  Atk.  S30,  note  1;  ami 
this  principle  has  been  recognized  and  inniu- 
tained  by  varloii-s  decisions  of  the  cotn-t  of  last 
resort  In   New  York.     Mowry   v.  BLsliop,   5 
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Paige,  98;  Tonng  t.  Hin,  67  N.  Y.  162.  and 
cases  there  cited.  Our  statute  Is  but  the  rec- 
ognition and  embodiment  of  tliat  principle,  and 
(or  the  courts  to  attempt  to  abnegate  or  abro- 
gate it  by  construction  would  be  an  assump- 
tion as  wicked  as  unwarrantable. 

Counsel's  contention  that  the  several  sections 
of  a  statute  relating  to  one  subject  should  be 
construed  separately,  and  not  In  pari  materia, 
not  only  is  not  supported  by  any  authority,  bat 
is  in  conflict  with  the  elementary  rules  of  stat- 
utory construction.  Section  12G5,  ReT.  St.,  de- 
clares in  words,  "Compound  Interest  Is  not  al- 
lowed, but  a  debtor  may  af^eee  in  writing  to 
pay  interest  upon  interest  overdue  at  the  date 
of  such  agreement."  By  section  12CG,  Rev.  St., 
whenever  it  api^ears  that  unlawful  interest  has 
been  contracted  for,  "whether  the  unlawful 
Interest  is  contested  or  not,"  it  is  provided 
that  "in  no  case  where  unlawful  interest  is 
••■ontracted  for  must  the  plaintiff  have  judg- 
«aent  for  more  than  the  principal  sum  less  the 
payments  already  made,  whether  the  unlawful 
interest  be  Incorporated  with  the  principal  sum 
or  not."  The  contention  of  counsel  that  we 
should  Ignore  the  universally  recognized  rules 
of  construction  for  the  purpose  of  evading  the 
plain,  unambiguous  provisions  of  the  statute 
L'os  all  the  persistency  of  Bassanlo's  plea  with- 
(jut  the  merit  arising  from  the  circumstances. 

Since  the  filing  of  petition  for  a  rehearing, 
appellant  has  applied  for  a  restitution  of  prem- 
i!«<.>B  under  the  provisions  of  section  4S25,  Rev. 
S^  The  appellant  is  entitled  to  restitution, 
aad  the  district  court  Is  directed  to  Issue  an  or- 
lier  to  that  effect,  it  appearing  from  the  record 
that  the  premises  have  been  sold  under  the  de- 
••ree  of  the  district  court,  and  have  been  pur- 
'based  by  plaintiff.     Rehearing  denied. 

SULLIVAN,  0.  J.,  and  QUARLES,  J.,  con- 
'.ur. 


(;;  Kan.  A.  4S1) 

SELDERS  V.  BOTLB. 

iConrt  of  Appeals  of  Kansas,  Nortliom  Depart- 
ment, C.  D.     June  16,  1897.) 

HoLiD*r8— JcnoMKN'Ts —  Entry  —  Notice —  Doiu 
MANcr — Kevivai.— Pkictiok. 

1.  There  is  no  statute  in  this  stnte  precluding 
the  courts  or  judKes  of  this  state  from  dischiir- 
triiiK  the  duties  of  their  olllces  upon  Thauk8t;ir- 
iiiK  Day. 

2.  In  a  proceeding  to  revive  a  dormant  judg- 
ment in  the  name  of  the  executor  of  the  de- 
ccu«ck1  ;udgment  creditor,  a  notice  properly  en- 
titled in  the  case,  containing  the  matters  requir- 
ed to  be  contained  in  a  notice  of  an  application 
of  revivor,  signed  by  the  clerk  of  the  court, 
and  attested  by  the  seal  of  the  court,  and  con- 
taining a  command  to  the  sheriff  to  serve  the 
same  upon  the  defendants  therein  named,  is  a 
sufBcieut  notice,  and  is  sufflciently  signed. 

3.  In  a  proceeding  to  revive  a  dormant  judg- 
ment in  the  name  of  the  executor  of  a  deceased 
judgment  creditor,  the  deiendants  cnuuot  attack 
the  validity  of  the  judgment  for  the  reason  of 
any  irrepularity  in  the  proceedinps  of  the  court 
rendering  tne  same,  it  ap|)earing  that  the  court 
had  jurisdiction  of  the  parties  dufeudaut  aiul 
the  subject-matter. 


4.  In  an  action  npon  a  promissory  note,  tiled 
to  a  jury,  and  in  which  tlie  jury  returns  a  ver- 
dict for  the  plaintiff  for  a  certain  amount,  it  is 
the  duty  of  the  clerk,  under  the  provisions  of 
section  400  of  the  Civil  Code,  to  immediately  en- 
ter judgment  upon  the  ji.urnal  of  the  court  for 
the  amount  of  the  verdict,  unless  otherwise  di- 
rected by  the  court;  and  if  he  fails  so  to  do  he 
may  thereafter  enter  the  same,  the  form  thereof 
being  approved  by  the  court,  without  notice  to 
the  defendants,  at  any  time  before  the  rights  or 
interests  of  third  parties  intervene  whicn  may 
be  affected  by  such  entry  without  notice. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Cloud  county;  F. 
W.  Sturges,  Judge. 

Application  by  Ellen  Boyle,  executrix  of 
the  last  will  of  John  Boyle,  deceased,  against 
George  V.  Selders,  to  revive  a  dormant  judg- 
ment. The  Judgment  was  revived,  and  de- 
fendant brings  error.    Alfirmed. 

Kennett  &  Peck,  for  plaintiff  in  error.  Pul- 
sUer  &  Alexander,  for  defendant  in  error. 

MAHAN,  P.  J.  The  testator  of  the  defend- 
ant in  error  recovered  a  Judgment  In  the  dis- 
trict court  of  Cloud  county  for  $400  on  the 
11th  of  .September,  ISOO,  but  no  entry  thereof 
was  made  on  the  Journal  of  the  court.  De- 
cember 1,  1801,  execution  was  Issued,  and 
returned  nulla  bona.  January  9,  IS'M,  an 
alias  execution  was  Issued.  On  the  3Uth  of 
September,  1893,  John  Boyle  died,  and  the 
defendant  in  error  was  duly  appointed  as  ex- 
ecutrix under  his  will,  and  quallflod  as  sucU 
on  the  12th  of  December,  1893.  On  the  lOtli 
of  March,  1894,  the  clerk  entered  the  Judg- 
ment of  the  court  that  should  have  been  en- 
tered on  the  verdict  of  the  jury  on  Septem- 
ber 11,  1890.  Upon  the  20th  of  November, 
1894,  which  was  Thanksgiving  Day,  the  ap- 
plication of  the  defendant  In  error,  as  exec- 
utrix of  John  Boyle,  to  revive  the  judgment 
in  her  name,  came  on  to  be  heard  before  the 
Judge  of  the  district  court  of  Cloud  county, 
at  chambers,  who  made  an  order  reviving 
said  judgment  on  that  day.  The  plaintiff  In 
error  presented  a  bill  of  exceptions  which 
was  duly  allowed  by  the  court,  and  filed  with 
the  cause,  and  the  case  is  here  for  review 
upon  the  proceedings  in  revivor  only.  There 
are  six  assignments  of  error:  First.  That 
the  Judge  erred  in  proceeding  to  hear  the  mo- 
tion to  revive  upon  Thanksgiving  Day,  claim- 
ing that  it  was  not  a  day  upon  which  judicial 
proceedings  could  be  had  under  the  statutes 
of  Kansas.  Second.  That  the  judge  com- 
mitted error  in  proceeding  to  hear  the  appli- 
cation on  the  notice  served,  contending  that 
the  notice  was  not  sutttclent  under  the  stat- 
ute. The  third  is  that  the  Judge  erred  In 
admitting  in  evidence  the  record  of  the  Judg- 
ment on  the  Journal  of  the  court  The  fourth 
assignment  Is  to  the  same  effect  The  fifth 
Is  that  the  judge  erred  in  bis  findings  of  fact, 
and  the  sixth  Is  that  the  Judge  erred  in  re- 
viving the  Judgment  at  all. 

There  is  no  statutory  prohibition  against 
Judicial  proceedings  on  Thanksgiving  Day. 
By  the  common  law,  a  holiday  was  a  4i«y 
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upon  which  Judicial  proceedfn!»  could  be 
had.  In  the  absence  of  statutoi^  provisions 
forbidding  the  judges  of  courts  to  hear  aud 
determine  matters  upon  a  holiday,  a  judicial 
proceeding  upon  that  day  is  not  Told.  and 
the  Judee  coDimltted  no  error  in  this  case  in 
proceeding  to  bear  the  motion  to  revlTe. 

Under  the  second  assignment  the  conten- 
tion is  that  the  notice  is  not  signed  by  any 
one  haying  authority  to  sign  the  same.  The 
notice  is  entitled  In  the  case  proi)ei-ly.  In 
the  body  of  the  notice  there  is  sutUc^ent,  In 
substance,  to  conform  to  the  statute.  About 
this  there  is  no  contention.  At  the  conclu- 
sion of  the  notice,  on  the  opposite  side  of  the 
paper  on  which  it  Is  written,  the  clerk  of  the 
court  adds  a  command  to  the  sherlCt  to 
serve  the  foregoing  notice  tipon  the  defend- 
ant In  error,  and  make  due  return  thereof; 
and  this  Is  attested  by  the  signature  of  the 
clerk  of  the  court,  with  the  seal  of  the  court 
attached.  This  notice  was  served  by  tiie 
sheriff  In  the  onlinnry  manner  of  serving 
summons,  which  Is  surticleut  under  the  stat- 
ute. The  notice.  In  substance  and  form.  Is 
sufficient;  and,  even  if  It  were  not,  the  plain- 
tiff In  error  made  a  general  appearance,  and 
contested  the  notice  upon  the  merits;  and. 
having  done  so.  cannot  now  question  the  suf- 
ficiency thereof  or  the  Jurisdiction  of  tl>e 
court  to  hear  the  same. 

The  third  nssignnieot  of  error  is  based 
upon  the  fact  that  the  Journal  entry  was  not 
absolutely  spread  upon  the  records  of  the 
court,— that  Is,  the  Judjrini'nt  of  the  court 
was  not  recorded  until  afier  the  death  of  the 
plaintiff,  the  Judgment  creditor,— -and  that 
the  entry  upon  the  Journal  was  made  without 
notice  to  tbe  defendant,  and  is  not,  in  effect, 
«  nunc  pro  tunc  entry.  It  was  assumed  by 
tbe  counsel  for  the  plaintiff  that  tbe  Judg- 
ment of  the  court  bad  been  recorded,  and 
ese<-nilon  bad  been  Issued  thereon,  but,  dis- 
covering that  there  was  upon  the  Journal  of 
tbe  court  no  record  of  tbe  Judgment,  one  was 
prepnr'-(l.  and  sent  to  tbe  Judge  who  tried  tbe 
case,  during  his  term;  and  by  bis  direction, 
tbe  form  having  been  approved  by  him,  tbe 
clerk  recorded  the  same.  The  action  wa.« 
upon  a  promissory  note  for  the  recovery  of 
money.  There  was  a  verdict  for  the  pln'.n- 
tlff  for  the  amount  of  tbe  Jndgnient  dis- 
closed by  the  record.  There  was  a  motion 
for  s  new  trial,  which  was  overruled.  A 
memorandum  of  tbe  Judgment  was  entered 
upon  tbe  appearance  docket  at  the  time  by 
tbe  clerk,  giving  Its  date.  The  Judgment 
was  also  entered  upon  the  Judgment  doci<et 
as  prescribed  by  tbe  statute.  'I'lie  only 
omission  was  the  clerk's  failure  to  record  It 
upon  tbe  Journal,  as  the  statute  required 
bim  to  do  upon  the  Incoming  of  tbe  verdict. 
Civ.  Code,  I  400:  I'leasant  View  Tp.  v.  Shuw- 
go,  S4  Kan.  742.  39  Tac.  TIM;  Churcb  v.  C.ood- 
in,  22  Kan.  527;  Franklin  v.  Mcridn.  50  Cnl. 
293.  Tbe  provision  of  tbe  Code  of  Califor- 
nia In  this  regard  is  tbe  same  as  Hint  of  Kan- 
Ma,  and  the  same  a»  the  Uhiu  Code,  from 
4U  I'.-ai 


which  last  Code  ours  was  copied.  The  sn- 
preme  court  of  Ohio,  In  Young  v.  Shalienber- 
ger.  41  N.  E.  518.  construes  this  provision  the 
same  as  our  own  supreme  court  in  tlie  cases 
cited,  supra.  In  addition  to  the  authorities 
above  cited,  that  tbe  Judge  and  tbe  clerk  of 
the  court  bad  a  right  to  complete  tbe  record 
without  notice  to  tbe  dcfendiiut,  see  Freem. 
Jnilgm.  (3d  Ed.)  61.  Tbe  court  had  acquired 
Jurisdiction  In  the  tlrst  instjiuce.  and,  having 
acquired  Jurisdiction  of  the  person  of  the 
defendant,  and  having  Jurisdiction  of  the 
subject-matter.  It  iiad  Jurisillctlou  to  direct 
the  Journal  entry  to  lie  recorded  without  no- 
tice. Walden  v.  Ciaigs  Heirs,  14  Pet.  147. 
But,  even  If  this  were  not  so.  If  the  Judge  or 
clerk,  or  both  togciiirr.  had  not  the  author- 
ity to  make  tills  rec<ird  s|)<-:ii<  tiio  truth  with- 
out committing  error,  as  the  Judge  and  clerk 
did  in  this  case,  witliour  notice  to  the  de- 
fendant, there  being  no  iniorveuing  rights  of 
other  parties,  yet  the  result  must  he  the 
same,  because  the  attempted  attack  n)inn 
the  regularity  of  this  Judgment  Is  a  colliitcral 
attack,  and  the  record  In  titis  c.iso  n-as  not 
open  to  tlie  attempted  attack  ni.-nle  upon  it 
by  the  defendant,  plaintiff  In  crrDP.  Upon 
the  suggestion  that  tliis  Judgment  was  not 
open  to  collateral  attack  In  this  procce.lliig, 
see  Freem.  ,ludgin.  (§  l.'!.">.  4ri."r.  Terry  v. 
Sliaron.  131  U.  S.  40,  0  Sup.  Ct.  70r.;  In  re 
Watson,  30  Knn.  7.T.I.  1  Pac.  77."i;  Waggoner 
V.  Duliols,  19  Ohio.  07;  Vreiienburgii  v.  Sny- 
der. «  Iowa,  39:  Cooper  v.  Reynolds,  10  WalL 
318. 

The  contention  under  the  fourth  and  flftb 
assignments  of  error  are  covered  by  this  con- 
clusion. The  fourth  is  based  upon  tbe  nd- 
mission  In  the  record  of  the  Judgment  It 
importing  absolute  verity,  and  not  being  open 
to  impeachment  or  attack  in  this  proceeding, 
was  competent  evidence,  and  tbe  admission 
thereof  by  tbe  court  was  not  error,  aud  the 
finding  of  the  court  based  thereon  was  not 
error. 

The  sixth  assignment  is  based  upon  ttaes* 
contentions,  and  falls  with  them. 

There  was  no  injustice  done  In  this  case. 
Tlie  court  did  that  which  ought  to  liave  lieeB 
done.  The  contentions  of  plaintiff  in  error 
have  no  merit,  being  purely  technical.  The 
Judgment  Is  affirmed.  All  tbe  Judges  con- 
curring. 

(6  Kan.  A.  421) 
CHICAGO,  n.  I.  &  P.   RT.  CO.  v.  CAMP- 
BKLL. 

(Cotirt  of  Aptv>al»  of  Knns.ns.  Xorth«>rn  Depart- 

nicut.  O.  D.     Miirch  22.  1897.) 

Api'Cai. — Ji:ri9i»ictios — Coshtitotiosal  Law— 

jl'iiomrnts  of  8istrk  8tate — attacnmknt. 

1.  In  proceedings  in  error  in  this  oiurt  liasod 
upon  u  jiiiiKUieiit  for  less  tlian  (lUO.  we  will 
oiil.v  oonsiiicr  the  priiuiiile  Involved  In  the  ex- 
ccii»i(iii  ccrtiliMi  by  llie  court  below. 

2.  Id  determiiiing  tlie  (nith  and  credit  to  be 
given  to  pruoet-diiifcs  of  a  sister  state  under  tbe 
fcilcnii    tiiiisiitiiiiiiii    mid   acts   of   coagresa,    the 

question  of  jurisdiction  of  the  court  of  the  sis- 
ter state  is  always  open  to  inquiry. 
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8.  In  attadiment  proceedinga.  In  order  to  gir* 
a  conrt  Jurisdiction  to  condemn  the  property  at- 
tached or  garnished,  and  appropriate  the  same 
to  the  payment  of  the  claimant's  debt,  it  ia  nec- 
essarj^  that  the  conrt  acquire  jurisdiction  of  the 
principal  defendant,  either  by  actual  serTice  or 
constructive  aerrice,  conformable  to  the  roles 
prescribed  by  the  statute  of  the  sister  state. 

4.  Under  the  proTisions  of  the  Iowa  Code  fai- 
troduced  in  eridence  in  this  case,  in  order  to 
give  the  Iowa  court  jurisdiction  to  condemn  the 
fund  garnished,  the  publication  notice  must  be 
preceded  by  an  affldarit  filed  in  the  case  by  the 
plaintiff,  that  semce  of  summona  cannot  be 
made  in  the  state. 

6.  Giving  to  the  proceeding*  of  a  rister  state 
the  same  faith  and  credit  that  are  given  to  like 

eroceedings  by  the  courts  of  such  sister  state 
I  a  compliance  with  the  provisions  of  the  feder- 
al coDHtitution  and  the  act  of  congress  requiring 
each  state  to  give  full  faith  and  credit  to  the 
judgments  and  judicial  proceedings  of  the  sister 
state. 
(Syllabn*  by  the  Court) 

Error  from  district  conrt,  Bepubllc  county; 
F.  W.  Sturges,  Judge. 

Action  by  David  Campbell  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Compa- 
ny. From  a  judgment  for  plaintiff,  defendant 
brings  error.    Affirmed. 

M.  A.  Law  and  W.  F.  Bvans,  for  plaintiff  in 
error.  V.  D.  Bullen  and  Thos.  Derer,  for  de- 
fendant in  error. 

MAHAN,  P.  J.  In  this  case  there  was  a 
judgment  below  for  less  than  (100,  and  the 
case  comes  here  upon  appeal,  upon  the  cer- 
tificate of  the  district  Judge  that  the  case  In- 
volves the  constroctlon  of  the  constitution  of 
the  United  States  and  the  acts  of  congress. 
Under  the  decision  of  the  supreme  court  In  the 
case  of  Riaiway  Co.  t.  Kimball,  48  Kan.  384, 
29  Pac.  604,  we  are  limited  In  our  investigation 
of  the  case  to  tills  one  question.  The  con- 
tention is  that  the  court  below  did  not  give 
that  faith  and  credit  to  the  proceedings  of  the 
courts  of  Iowa  which  Is  guarantied  to  the  plain- 
tiff by  the  provisions  of  the  constitution  of  the 
United  States  and  the  acts  of  congress  in  pur- 
suance thereof.  Where  a  party  relies  upon  the 
proceedings  or  judgment  of  the  courts  of  one 
state  as  a  cause  of  action  or  groimd  of  de- 
fense, the  question  of  jurisdiction  Is  always 
open.  The  supreme  court  of  the  United  States 
has  so  decided  in  Pennoyer  v.  Noff,  95  U.  S. 
714;  St  Clair  v.  Cox,  106  U.  S.  3t50.  1  Sup. 
Ct  354:  Thompson  v.  Whitman,  18  Wall.  467; 
Board  of  Public  Works  v.  Columbia  College, 
17  Wall.  521.  The  Jurisdiction  of  the  Iowa 
court  the  proceedings  of  which  are  pleaded  as 
a  defense  in  this  case,  is  attacked  upon  two 
grounds.  The  first  is  that  the  Iowa  court  nev- 
er obtained  Jurisdiction  of  the  subject-matter 
or  res:  that  is,  the  indebtedness  of  the  plain- 
tiff railway  company  to  the  defendant  In  error. 
And,  second,  that  the  proceedings  disclose  a 
fatal  defect  in  the  Jurisdiction  of  the  court, 
In  that  the  statute  of  Iowa  was  not  comijlied 
with  in  such  a  manner  as  to  give  the  Iowa 
court  Jurisdiction  to  conclude  the  defendant 
In  error  bf  aay  Judfimeot  rendered  in  the 
case. 


The  first  question  has  been  setfled  by  our  m- 
preme  cotut  in  the  case  of  Railway  Co.  t. 
Sharitt  43  Kan.  876,  23  Pac  430.  The  facta 
In  this  case  are  the  same  as  in  the  Sharitt 
Case,  with  this  exception:  In  the  Sharitt  Case 
the  claim  attempted  to  be  subjected  to  garmsb- 
ment  proceedings  was  exempt  under  the  law* 
of  Missouri,  while  in  the  case  before  ns,  nnder 
the  laws  of  Iowa,  the  claim  was  not  exempt 
to  the  defendant  in  error.  However,  I  cannot 
see  that  this  makes  any  difference  In  the  i^^ 
plicabillty  of  the  principle  decided  by  the  court 
in  the  Sharitt  Case  to  this  case.  However,  It 
is  not  necessary  or  ivoper  that  we  should  ex- 
press any  opinion  upon  the  correctness  of  tliat 
decision,  or  determine  the  question  in  this  case, 
and  Indeed  we  do  not  because,  in  our  view  of 
the  case,  the  proceedings  offered  in  evidence 
and  pleaded  by  the  plaintiff  in  error  (defendant 
below)  disclose  such  a  defect  therein  as  ta 
leave  the  court  of  Iowa  without  any  Jurisdic- 
tion to  condemn  the  claim  of  the  defendant  In 
error.  The  plaintiffs  in  error  offered  In  evi- 
dence several  sections  of  the  Iowa  law  In  sup- 
port of  their  contention  tliat  the  Iowa  court 
had  Jurisdiction,  and  had  the  right  to  adjudi- 
cate the  question  conclusively  as  against  the 
defendant  In  error.  Among  other  portions  of 
the  Iowa  law  offered  Is  section  2018  of  the  Code 
of  Iowa  of  1873,  as  foUows:  "Sec.  2618.  In 
What  Actions  and  When  Made.  Service  may 
be  made  by  publication  when  an  affidavit  isflled 
that  personal  service  cannot  be  made  upon  the 
defendant  within  this  state  In  either  of  the 
following  cases."  The  fifth  provision  of  the 
section  Is  as  to  attachment  and  garnishment 
proceedings.  Upon  a  careful  investigation  of' 
the  transcript  of  proceedings  offered  in  evi- 
dence, it  appears  that  no  affidavit  was  in  fact 
ever  filed.  The  case  in  Iowa  was  first  begim 
before  a  justice  of  the  peace  by  one  Willard 
against  the  defendant  in  error,  in  which  the 
Rock  Island  Company  was  garnished.  Jiidg> 
ment  of  condemnation  was  made  withotit  any 
affidavit  for  publication,  and  then  the  caao 
was  appealed  by  the  plaintiff  In  error  to  the 
district  court  and  was  pending  In  the  district 
oonrt  at  the  time  of  the  trial  of  this  case  In  tb* 
court  below.  The  district  court  obtained  no 
Jurisdiction  by  the  appeal,  the  justice  of  the 
peace  having  none.  The  supreme  court  of 
Iowa,  In  the  case  of  Fuller  v.  Riggs,  68  Iowa, 
328,  23  N.  W.  730,  consider  this  matter,  and 
hold  that  without  the  proper  affidavit  the  court 
waa  without  any  jurisdiction,  and  any  jndg» 
ment  against  the  defendant  was  void  for  want 
thereof.  In  this  case  there  was  an  affidavit 
filed,  but  It  did  not  conform  to  the  requirements 
of  section  2618  of  the  Code,  to  which  the  court 
makes  special  reference.  The  court  held  the 
same  way  in  the  case  of  Taylor  v.  Ormsby,  68 
Iowa,  109,  23  N.  W.  288.  Our  own  supreme 
court  passed  upon  this  same  question  In  the 
case  of  Adams  v.  Baldwin,  49  Kan.  781,  81 
Pac.  681,  and  held  that  no  judgment  can  be 
rendered  without  this  affidavit  being  first 
made.  In  the  absence  of  personal  service,  and 
tliat  a  publication  notice  without  the  affidavit 
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does  not  give  the  court  jurlBctlction.  If  we 
give  the  same  effect  to  this  proceedlog  that 
the  supreme  court  of  Iowa  would  give  to  It, 
we  have  conformed  fully  to  the  acts  of  con- 
gress and  to  the  constitution  of  the  United 
States.  The  evidence  discloses  an  absence  of 
Jurisdiction  of  the  Iowa  court  where  the  case 
was  said  to  be  pending,  and  consequently  Is 
no  defense  to  the  plaintiff  In  error  against  the 
claim  of  the  defendant  in  error  for  his  wages, 
llie  Judgment  is  affirmed.  All  the  Judges  con- 
curring. 


<i  Kan.App.  880) 

NAILL  V.  LEBOLD. 

(Court  of  Api>eaU  of  KauHas.  Northern  Depart- 
ment, C.  D.    Marcli  22.  1897.) 

UlKECTtNO  VeKDICT. 

Lebold  commenced  her  action  in  replevin 
against  David  W.  Nnill  for  possession  of  person- 
al property.  Defendant  answered  that  he  held 
the  property  by  reason  of  an  execution  levied 
in  an  action  against  Conrad  H.  Lehold;  that  the 
property  Tv-as  the  property  of  Conrad  II.  Le- 
bold,  and  subject  to  levy.  Evidence  examined, 
and  held,  that  there  is  no  evidence  in  the  case 
tending  to  show  that  the  property  was  the  prop- 
erty of  Conrad  H.  Licbold,  or  that  the  property 
was  subject  to  said  eieoition,  and  that  the  evi- 
dence does  not  prove,  or  tend  to  prove,  any 
fact  or  state  of  facts  upon  which  the  jury  could 
have  found  for  the  defendant.  Therefore  the 
co)irt  properly  instructed  the  jury  to  return  a 
verdict  for  the  plaintiff. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Dickinson  county; 
James  Hiunphrey,  Judge. 

Action  by  Fonnie  H.  Lebold  against  David 
W.  Nalll.  Judgment  for  plaintiff.  Defendant 
brings  error.     Affirmed. 

J.  H.  Mahan,  for  plaintiff  in  errw.  O.  F. 
Mead,  for  defendant  in  error. 

Mcelroy,  J.  On  the  20th  day  of  Novem- 
ber, 1801,  Fonnie  H.  Lebold  commenced  her 
action  In  replevin  against  David  W.  Naill, 
and  alleges  in  her  petition  that  she  is  the  own- 
er and  entitled  to  the  possession  of  the  prop- 
erty therein  described,  consisting  of  256  yards 
of  carpet  and  one  mirror,  all  of  the  value  of 
$220.75.  The  petition  contains  all  the  neces- 
sary allegations  of  a  replevin  petition.  The 
defendant  answered  that  he  held  the  property 
by  reason  of  an  execution  levied  thereon  in  an 
action  against  C<»u:ad  H.  Lebold,  and  that  the 
property  was  the  property  of  said  Conrad  H. 
Lebold.  and  subject  to  levy  under  execution. 
The  plaintiff  introduced  her  evidence,  and  rest- 
ed. The  defendant  introduced  his  evidence,  and 
rested.  The  court  Instructed  the  Jury  "to  re- 
turn a  verdict  for  the  plaintiff,"  to  which  tiie 
defendant  excepted.  The  defendant  filed  a 
motion  for  a  new  trial,  wUcli  was  overruled 
and  excepted  to;  and  he  brings  the  case  here 
for  review,  and  assigns  as  error  the  action  of 
th«  court  in  directing  the  Jury  to  return  a 
verd1<:t  for  the  plaUaiS,  and  In  overruling  his 
motion  for  a  new  trial. 

We  have  examined  the  evidence  in  this  case, 
and  It  fully  snstahis  the  allegations  in  plain- 


tUTs  petition.  There  Is  no  evidence  in  this 
case  tending  to  show  that  said  property  was 
the  property  of  Conrad  H.  Lebold,  or  that  the 
property  was  subject  to  said  execution.  The 
evidence  does  not  prove,  or  tend  to  prove,  any 
fact,  or  state  of  facts,  upon  which  the  Jury 
could  find  for  the  defendant  The  trial  court 
committed  no  error  In  Instruotlng  the  Jury  to 
return  a  verdict  for  the  plaintiff.  The  Judg- 
ment of  the  lower  court  is  affirmed. 

MAHAN,  P.  J.,  having  been  of  counsel,  not 
sitting.    WELLS,  J.,  concurs. 


(5  Kan.App.  4n) 
HILTON  V.  BOARD  OF  COM'RS  OF  SA- 
LINE COUNTY. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, O.  D.    May  13.  1897.) 

CiTT  Assessor— CoMPBSSATtos  op  Assistants. 
A  city  assessor  Is  not  prima  facie  entitled 
to  collect  in  his  own  name  three  dollars  per  day 
for  all  the  assistants  he  may  employ  in  making 
and  returning  the  assessment  of  a  city  of  the 
second  class. 

(S.vllabus  by  the  Court.) 

Error  from  district  court,  SaUne  county; 
R.  F.  Thompson,  Judge. 

Action  by  C.  T.  Hilton  against  the  board  of 
coimty  commissioners  of  Saline  county.  Judg- 
ment for  defendant  Plaintiff  brings  error. 
Affirmed. 

David  Ritchie,  for  plaintiff  In  error.  B.  A 
Lovitt,  for  defMidant  in  error. 

WELLS,  J.  The  facts  of  this  case,  as  the 
same  appear  from  the  record,  are  substantial- 
ly as  follows:  In  February,  1893,  C.  T.  Hil- 
ton wns  appointed  as  city  assessor  for  the  city 
of  Salhia,  Kan.,  and  was  engaged  personally 
In  the  duties  of  said  office  65  days.  His 
daughter,  Daisy  M.  Hilton,  helped  her  father 
In  making  said  assessment  70  days,  and  bis 
wife,  J.  H.  or  H.  J.  Hilton,  38  days.  He  was 
paid  $300  for  his  services,  and  presented  a 
blU  for  $219,  claimed  as  a  balance  due  him, 
which  claim  was  disallowed  by  the  county 
commissioners  of  SaUne  county;  whereupon 
suit  was  brought  for  said  sum  before  a  Jus- 
tice of  the  peace  of  said  county,  and  from 
there  was  appealed  to  the  district  court.  Up- 
on the  trial  In  the  district  court  the  plaintiff 
presented  his  evidence,  and  rested;  whereup- 
on the  defendant  demurred  thereto,  which  de- 
murrer was  sustained  by  the  court,  a  motion 
for  a  new  trial  duly  made,  overruled,  and 
excepted  to,  and  the  matter  brought  to  this 
court  on  petition  In  error  for  review. 

There  are  two  errors  complained  of:  First, 
that  the  cotirt  erred  in  sustahilng  the  demur- 
rer to  the  evidence;  second,  that  the  court 
erred  In  overruling  the  plaintiff's  motion  for  a  . 
new  trial.  These  together  constitute  In  fact 
but  one  ground  of  error,  and  the  sole  ques- 
tion Is,  did  the  plaintiff  make  a  prima  fade 
case  establishing  his  right  to  recover?  There 
are   two  questions   discussed   in  the   briefs 
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herein:  First.  Were  D.  M.  Hilton  and  J.  H. 
Hilton  lawful  deputies  of  C.  T.  Hilton,  city 
assessor?  Second.  Can  C.  T.  Hilton  recover, 
under  the  eyidence  In  this  case,  for  services 
l)erfonned  by  D.  M.  Hilton  and  J.  H.  Hilton  V 
Under  our  view  of  the  proper  answer  to  be 
given  to  the  second  question,  we  do  not  consid- 
er It  necessai-y  to  discuss  or  decide  the  first 
Paragraph  6920,  Gen.  St.  1889.  says:  "Town- 
ship or  city  assessors  shall  receive  $3.00  per 
day  for  each  day  actually  and  necessarily 
employed  In  assessing  the  property  of  tbelr 
township  or  city,  and  In  making  the  return 
thereof,  to  be  paid  by  the  respective  county. 
The  account  for  such  services  shall  be  verified 
by  the  affidavit  of  the  assessor;  but  the  board 
of  county  commissioners  may  liave  the  power 
te  make  the  aggregate  amount  less  than  char- 
ged: provided.  It  shall  appear  to  them  that 
full  time  was  not  made  by  the  assessor  for 
which  he  has  charged;  and  any  such  a-ssessor 
shall  have  authority  to  appoint  a  deputy,  whose 
compensation  shall  be  the  same  as  the  prin- 
cipal." This  does  not  provide  that  the  as- 
sessor shall  receive  pay  for  the  services  of  his 
deputy,  but  it  says  "whose  [the  deputy's]  com- 
pensation shall  be  the  same  as  the  principal," 
clearly  Indicating  that  the  deputy  is  the  real 
party  In  Interest  In  a  proceeding  to  recover 
pay  for  services  as  such.  Neither  is  it  neces- 
sary to  decide  whether  an  assessor  may  not 
employ  a  clerk  to  do  the  clerical  work  of  copy- 
ing, and  recover  for  the  reasonable  value  of 
said  services  paid,  or  perhaps  assumed  to  be 
paid,  by  him  therefor,  as  there  Is  no  evidence 
in  tills  case  upon  which  to  base  any  such 
claim.  We  only  decide  in  this  case  that  a 
city  assessor  is  not  prima  facie  entitled  to 
collect  in  his  own  name  three  dollai-s  per  day 
for  all  the  assistants  he  may  employ  in  mak- 
ing and  retiiralng  the  assessment  of  the  city. 
The  judgment  of  the  court  below  will  be  af- 
firmed.   All  the  Judges  concurring. 


(5  Kan.App.  437) 
NATIONAL  BANK  OF  LANCASTER  t. 
SIACKEY  ct  al. 

(Court  of  Apiieals  of  Kansas,  Northorn  Depart- 
ment, C.  D.     June  16.  1897.) 
AoTio.N  ON  Note— FitAi'n— Knowledob  o» 
IsnoKSBE. 

1.  In  an  action  npnn  a  negotiable  promissory 
note  in  the  hands  of  an  indors<M>,  nn  aiiKwor  that 
avers  that  thp  note  was  procured  by  false  and 
fraudulent  promises  upon  the  pnrt  of  the  pa.vee9 
therein  named,  in  that  they  falsely  and  fraudu- 
lently promised  the  makers,  to  induce  them  to 
buy  a  stallion  and  pay  $400  in  cash  and  give 
their  three  several  notes  for  $1,200,  payable  in 
one,  two,  and  thrca  years,  that  they  would  at 
the  end  of  the  first  year  receive  the  stallion  back, 
refund  the  $400,  return  the  notes,  and  pay  to 
the  makers  $100  in  money  for  the  keeping  of  the 
horse,  when  in  truth  they  did  not  intend  so  to 
do,  but  made  the  promise  solely  for  the  purpose 
of  obtaining  the  money  and  the  notes,  and  that 
the  plaintiff  took  the  note  with  the  knowieiige  of 
these  facts,  states  a  good  defense  to  such  action. 

2.  The  record  in  this  case  examined,  and  found 
to  contain  sulHcient  evidence  to  sustain  the  ver- 
dict of  the  jury  upon  said  defense. 

(Syllabus  by  the  Court) 


Error  from  district  court,  Geary  county; 
James  Humphrey,  Judge. 

Action  by  the  National  Bank  of  Lancaster 
against  W.  H.  Mackey,  Jr.,  and  Henry  Staats. 
Judgment  for  defendants.  Plaintiff  brings  er- 
ror.   Affirmed. 

Stambaugh  &  Hurd,  for  plaintiff  In  error. 
J.  R.  McClure,  for  defendants  In  error. 

MAHAN,  P.  J.  The  plalntm  in  error  brought 
this  action  against  the  defendants  In  error  to 
recover  $400  on  a  promissory  note  made  on 
the  23d  of  February,  1891,  and  due  three 
years  after  date,  payable  to  the  order  of  O.  L. 
Tlitsler  and  James  Spillman,  and  by  them  In- 
dorsed to  the  plaintiff  bank.  The  defendants 
answered  that  the  note  was  procured  from 
them  by  Tbisler  and  Spillman  frauduleutly, 
through  false  represen tactions.  In  this:  that 
for  the  purpose  of  Inducing  the  defendants  to 
purchase  a  stallion  at  a  price  of  $1,600,  and 
pay  thereof  $400  in  cash,  and  give  their  three 
several  promissory  notes  for  the  remaining 
$1,200,  the  said  Thisler  and  Spillman  would 
at  the  end  of  one  year  take  the  horse  back, 
and  refund  the  money  paid,  and  surrender  the 
notes,  allowing  the  defendants  the  use  of  the 
stallion  for  the  year,  and  pay  them  an  addi- 
tional $100;  that  said  promise  was  false  and 
fraudulent  In  that  it  was  made  simply  for  the 
puriKise  of  inducing  the  defendants  to  part 
with  their  $400  and  make  the  notes,  without 
any  intention  on  the  part  of  Thisler  and  Spill- 
man of  keeping  said  promise.  The  answer 
further  denied  that  the  plaintiff  was  an  In- 
dorsee for  value  without  notice  of  this  de- 
fense. The  case  was  tried  to  a  jury  in  the 
Geary  county  district  court  at  the  October, 
1894.  term  of  said  court  At  the  conclusion  of 
the  defendants'  evidence  the  plaintiff  demurred 
thereto,  which  demurrer  was  by  the  court 
overruled.  The  plaintiff  offered  no  evidence. 
Tlie  trial  resulted  In  a  verdict  for  the  de- 
fendants. A  motion  for  a  new  trial  was  over- 
rule<l,  and  the  case  is  here  for  review. 

Tlie  assignments  of  error  are  that  the  court 
erred  in  overruling  the  demurrer  of  the  plain- 
tiff to  the  defendants'  evidence;  that  the  ver- 
dict and  judgment  are  not  sustained  by  the 
evidence,  and  are  contrary  to  law;  that  tlie 
Judgment  and  verdict  should  have  been  for  the 
plaintiff  Instead  of  the  defendants;  that  the 
court  erred  In  doiying  a  motion  tor  a  new- 
trial;  and  that  the  court  erred  In  ent^ng^ 
Judgment  for  the  defendants  upon  the  ver- 
dict. There  are  In  fact  but  two  questions 
presented:  The  first  is,  does  the  answer  al- 
lege facts  sufficient  to  constitute  a  defense  to 
the  note  In  the  hands  of  an  Indorsee?  And 
the  second  Is,  was  there  sufficient  evidence  to 
support  the  averment  that  the  note  waa  ob- 
tained through  false  and  fraudulent  represen- 
tations, to  such  an  extent  as  to  throw  the  bur- 
den upon  the  plaintiff  of  proving  that  In  fai:t 
It  was  an  Indorsee  for  value?  Tlie  note  be- 
came due  and  payable  on  the  23d  of  February,. 
1894,  and  it  was  stipulated  on  the  trial  that 
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the  plaintiff  took  tbe  note  by  indorsement  on 
tbe  26tli  day  of  January,  ISSM,  within  30  days 
prior  to  its  maturity.  It  appears  from  the 
record  that  there  had  been  litigation  between 
the  original  parties  (that  is,  the  defendants  In 
error  and  Thlaler  and  Splllman)  respecting  the 
notes,  or  some  of  them,  theretofore  matured. 

The  principal  contention  of  the  plaintiff  in 
error  is  that  false  and  fraudulent  representa- 
tions in  snch  a  case  can  ody  be  predicated 
upon  past  events  or  present  conditions  and 
existing  circumstances,  and  that  the  ailega- 
tlous  of  tbe  answer  only  disclosed  a  breach  of 
a  covenant  or  a  contract,  for  which  damages 
lulght  be  awarded,  but  did  not  amount  to 
fraudidently  obtaining  tbe  notes;  that  Is,  that 
sucb  a  fraud  could  not  be  predicated  upon  a 
promise  to  do  something  In  the  future.  This 
intention  cannot  be  sustained.  A  represen- 
tation or  declaration  of  a  present  Intention  to 
do  something  in  the  future,— as  in  this  case, 
or  of  one  party  to  marry  another,— made  with 
a  fraudulent  Intent,  for  the  purpose  of  indu- 
cing another  to  part  with  bis  prc^erty.  Is  a 
sufficiently  false  and  fraudulent  representa- 
tion to  avoid  a  contract,  or  afCwd  grounds  for 
equitable  relief. 

Tbe  other  contention  Is  that  the  evidence 
offered  In  behalf  of  the  defendants  Is  not 
sufficient  to  sustain  tbe  allegation  that  tbe 
promise  was  made  with  a  fraudulent  Intent, 
and  without  ajiy  Intention  of  performance, 
upon  the  part  of  Thisler  and  SpiUman,  and  for 
that  reason  tbe  demurrer  to  tbe  evidence 
should  have  been  sustained,  and  tbe  motion 
for  a  new  trial  allowed.  This  question  of  fact 
is  one  peculiarly  within  the  province  of  tbe 
Jury  to  decide.  There  Is  some  evidence  to  sus- 
tain the  findings  of  the  jury,  and  all  of  the 
evidence  offered  Is  uncontradicted,  and  must 
be  taken  as  absolutely  true.  The  verdict  is 
not  imsupported  by  the  evidence.  Tliere  was 
sufficient  to  go  to  tiie  Jury  upon  the  question, 
and  It  was  their  province  to  determine  the 
fact.  The  trial  court  approved  the  verdict, 
and  we  And  no  reason  why  it  should  be  dis- 
turbed. Judgment  Is  affirmed.  All  the  Judges 
concurring. 


(6  Kan.App.  88n 

CASNER  v.  ABEU 

(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, C.  D.    June  1(5,  1897.) 

New  Trial  —  Hiscoxdcot  op  Jcrt  —  Rbvibw  ok 
Appeal. 

1.  Upon  a  motion  for  a  new  trial  on  the  i^rouiid 
that  the  jury  was  guilty  of  misconduct  in  ar- 
riving at  a  verdict,  by  adding  the  amounts  named 
by  each  of  the  12  jurors,  and  dividing  the  aggre- 
gate by  12,  when  tried  by  the  court  upon  evi- 
dence offered  by  both  parties,  and  a  finding  made 
tiiereon,  such  finding  will  not  be  disturljed  by 
this  court,  where  it  is  sustained  by  the  evidence, 
and  such  determination  will  be  treated  lilce  the 
determination  of  any  other  question  of  fact  by 
tbe  trial  court. 

2.  Where  the  record  brought  to  this  court,  up- 
on which  to  review  a  case,  contains  only  the 
pleadings,  the  judgment,  and  the  motion  for  a 
new  trial,  the  evidence  heard  upon  said  motion. 


and  the  order  of  the  court  denying  the  Mtme^  K 
will  be  presumed  that  the  trial  court  correctly 
denied  a  motion  for  a  new  trial  upon  grounds  not 
supported  by  testimony  contained  in  the  record. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lincoln  county; 
W.  G.  Eastbind,  Judge. 

Action  by  (Jeorge  D.  Abel  against  Fred.  W. 
Casner.  Judgment  for  plaintiff,  and  defend- 
ant brings  error.     Affirmed. 

Fred.  W.  Casner,  for  plaintiff  in  error. 
George  D.  Abel,  for  defendant  in  error. 

MAHAN,  P.  J.  This  was  an  action  com- 
menced before  a  Justice  of  tbe  peace  by  tbe 
defendant  In  error  against  tbe  plaintiff  in  er- 
ror to  recover  |81  for  professional  services. 
The  defendant  filed  a  bill  of  particulars  by 
way  of  set-off,  claiming  the  sum  of  $100  for 
work  and  labor,  and  $10  for  money  loaned. 
This  bill  of  particulars  was  verified,  but  no 
Itemized  account  was  fiied  therewith.  There 
was  a  trial  to  a  Jury  upon  appeal,  and  a 
judgment  for  the  plaintiff  In  the  sum  of  $58.- 
50.  There  was  a  motion  for  a  new  trial, 
which  was  overruled,  and  the  case  comes 
here  upon  the  ease-made.  None  of  tbe  evi- 
dence is  preserved,  except  tbe  evidence  up- 
on tbe  motion  for  a  new  trial. 

The  first  assignment  of  error  is  In  denying 
tbe  motion  of  the  plaintiff  in  error  for  a  new 
trial.  The  second  assignment  of  error  Is  In  ren- 
dering a  Judgment  upon  the  verdict  of  the  Ju- 
ry, and  In  not  setting  It  aside,  which  is,  in  sub- 
stance, tlie  same  as  tbe  first  assignment;  and 
we  are  unable  to  determine  whether  the  court 
committed  any  error  therein,  for  the  reason 
that  the  record  contains  none  of  the  evidence 
or  pi-oceedings  of  the  court,— In  fact,  nothing 
but  the  bills  of  particulars  of  the  respective 
I>art!e8,  and  the  motion  for  a  new  trial,  and 
evidence  thereon,  and  the  Judgment  of  the 
court.  The  third  assignment  Is  misconduct 
of  the  Jury  in  arriving  at  the  verdict  returned, 
by  addition  and  division.  The  court  beard 
the  evidence  upon  this  ground  for  a  new  trial, 
and  decided  It  against  the  plaintiff  In  error, 
and  decided  It  correctly  upon  the  evidence. 
The  contention  Is  without  merit.  The  fourth 
assignment  of  error  is  that  the  court  did  not 
render  judgment  for  the  pbilntlff  in  error  fw 
tbe  amotmt  of  bis  claim.  We  are  unable  to 
determine  the  correctness  of  this,  for  the  rea- 
son stated  above.  The  fifth  assignment  is  as 
to  the  amount  of  the  recovery.  The  same 
remarks  apply  to  this  assignment.  The  sixth 
assignment  Is  error  of  law  occurring  at  tbe 
trial,  excepted  to  by  tbe  plaintiff  in  error.  As 
none  of  the  proceedings  or  rulings  of  tbe  court 
are  preserved  in  the  record,  we  have  no 
means  of  determining  whether  the  court  com- 
mitted error  or  not.  We  are  unable,  from 
the  condition  of  the  record,  to  discover  that 
the  court  committed  any  error,  or  that  tbe 
plaintiff  In  error  was  deprived  of  any  right. 
In  the  coiu'se  of  t.le  trial.  The  judgment  will 
therefore  necessarily  be  affirmed.  All  tbe 
judges  concurring. 
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(5  KaiLApp.  4M) 

JItJRRAT  et  al.  r.  FIRST  NAT.  BANK  OB 
CONCORDIA  et  al. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    June  16,  1897.) 
Fkaudulbxt  Convetances  —  Consideration  — 

BOXA  FiDB  PUKCnASRRS. 

1.  Where  the  court  found  that  "during  all  the 
time  that  James  and  his  mother  had  worlicd  to- 
Kother,  as  well  some  time  before  the  death  of 
the  husband  and  father  as  after,  there  had  lieeu 
an  understanding  between  them  that  said  James 
should  receive  compensation  for  what  he  had 
done  and  furnished  towards  supporting  the 
family  and  carr)-ing  on  the  farm  and  proiH>rty 
thereon,  and  this  sum,  as  arranged  between 
them,  amounted  at  the  date  of  the  deed  herein- 
after mentioned,  with  inter«>st,  to  something  over 
$!5,000";  and  "in  Septembei-  or  October,  1893, 
the  said  defendant  Jane  A.  Murray,  desiring  to 
go  to  Oklahoma  and  take  govern mi-ut  land  there 
and  to  enable  and  qualify  herself  so  to  do,  ana 
so  that  she  should  have  no  other  land,  and  in 
consideration  of  all  the  services  her  son  had  done 
for  her,  and  the  amount  she  had  aeknowhiU'cd 
to  owe  him,  made  said  conveyance";  and  "the 
value  of  the  land  conveyed,  above  incuiubrunceH, 
to  be  fairly  worth  !P3..")()(>,"— this  amounted,  in 
substance,  to  a  finding  that  said  conveyance  was 
not  voluntary,  and  that  it  was  for  a  good, 
valuable,  and  adequate  consideration. 

2.  A  party  buying  land  for  an  adequate  price, 
in  consideration  or  a  bona  fide  indebteilness  due 
him  frcmi  the  grantor,  takes  the  same  free  from 
any  claim  of  lien  for  iudebteduess  not  a  legal 
lien  on  said  land  at  the  date  of  purchase. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Cloud  county;  F. 
W.  Stui-gos,  Judge. 

Action  by  the  First  National  Bank  of  Con- 
cordia and  another  .iRiiinst  Jane  A.  Murray  jinJ 
another.  From  a  JudKiueut  for  plaintiffs,  de- 
fendants bring  error.     Keverscil. 

CaUhvell  &  Kills,  for  pluintiffs  In  error.  L. 
J.  Craus,  for  defendants  In  error. 

WKLLS,  J.  This  was  an  action  brought  In 
the  district  court  of  Cloud  coimty  on  the  Kith 
day  of  November.  1894,  b.v  the  defendants  In 
error  against  the  plalntitTs  In  error,  to  set  aside 
a  certain  deed  for  ii'al  estate  In  said  county 
made  by  Jane  A.  Murray,  a  widow,  to  James 
M.  Murray,  her  son;  dated  Seiiteniber  1,  1S93, 
and  WH-orded  in  the  office  of  the  register  of 
deeds  tor  said  cotmty  on  December  12,  18i)3, 
for  the  reason  that  the  same  was  without  con- 
sideration, and  made  to  defraud  creditors,  par- 
tlcuhirly  said  plnlntifrs,  to  whom  she  became 
indebted  as  follows;  First.  While  8h;»  was  the 
owner  of  said  land,  she  borrowed  of  the  Citi- 
zens' National  Bank  ^200.  which  be<'nme  due 
March  1,  lMt4,  and  on  Febniary  27.  1S94.  she 
borrowed  J140  more,  giving  new  note  for  ?:?41. 
due  in  six  mouths,  upon  which  Judgment  was 
i-endered  October  4.  18!>4,  for  $3.'?(t.;K  debt  and 
$15  costs;  total,  ?.X"»1.:{.5.  Second.  On  April 
30.  1894.  she  Iwrrowed  $.52  for  four  months. 
and  on  June  1^,  1894,  .$.")2  for  four  months,  uj)- 

on  which  judgment  was  rendered  on for 

|I10.".,')4  debt  and  $.".40  costs,  and  transcript  tak- 
en to  district  court  Novenilwr  14.  18<,)4.  at  a 
cost  of  $1.,50:  total.  $112.44.  Third.  On  De- 
cemlxT  23.  1893,  she  liorrowed  of  the  First  Na- 
tlotud  Bank  $33  on  UU  days,  and  on  February 


1,  1894,  $44.50;  on  April  1,  1884,  and  <m  Feb- 
rnarj-  17,  1.S94,  $51.50.  On  May  1,  1894,  Judg- 
ment was  rendered  on  said  three  notes  for  $152.- 
84  debt  and  costs,  $5.25  costs,  and  an  abstract 
taken  to  the  district  court  on  July  7,  ISQi,  at 
additional  cost  of  $1.50;  total,  $159.59.  Th; 
defendants  answ^ered,  denjing  any  fraud,  and 
alleging  the  bona  fides  of  the  sale  of  said  real 
estate.  A  Jury  was  waived,  and  the  matter 
tried  to  the  court,  who  made  special  findings 
of  fact  and  conclusions  of  law,  and  ren.Ieiel 
Judgment  for  the  plaintiffs  as  to  a  part  of  their 
cUiims,  to  which  the  defendants  excepted,  and 
bring  the  case  here  for  review. 

The  first  contention  of  eiTor  is  in  adnilttiuR 
certain  so-caUed  expert  testimony  to  prove  the 
lack  of  age  of  certain  writings  previou.->ly  prt>- 
duced  In  evidence  by  a  witness  of  the  i)arty 
attacking  their  genuineness.  We  are  in^-'llnel 
to  think  tliat  this  evidence  was  improperly  ad- 
mitted, but  as  tlie  court  found  that  the  deed 
was  not  fraudulent,  In  the  ninth  finding  of  fact, 
and  tliat  the  debt  was  l>oiia  fide,  in  the  fifth 
finding  and  the  first  conclusion  of  kiw,  the  er- 
ror was  not  material.  Manufacturing  Co.  v. 
Nichohjon,  38  Kan.  3KI,  13  Pac.  .V.(7. 

The  second  a.ssigniiient  of  enor  Ls  in  receiv- 
ing and  considering  in  evidence  the  alleged 
statements  of  tlie  grantor  of  the  deed  tending 
to  contradict  the  conveyance.  The  brief  of  the 
phiintitT  in  error  does  not  give  tlie  full  sub- 
stiiuce  of  the  eviden<-e  admitted,  nor  the  piige.<» 
of  the  record,  as  retiulred  by  nile  G  of  this 
court  (40  Pac.  v.),  but  on  pages  27.  28,  29,  181, 
19H,  202,  203.  2.")(i.  and  2.">7  we  find  some  evf- 
dence  of  the  kind  complained  of;  but  In  neither 
ca.st*  does  the  record  show  any  objections  ma  !»• 
or  e-xception  saved,  and  of  course  we  caunot 
consider  the  objection  now. 

The  third  error  complained  of  Is  that  the 
cotu't  erretl  In  its  findUig.s,  as  contrary  to  the 
evidence  and  the  hiw.  We  think  that  all  the 
fiudiugs  of  fact  are  siipitorted  by  evidence, 
and.  If  so,  we  cannot  hold  them  erroneous  for 
that  reas<m. 

The  fourth  allegation  of  error  is  that  the 
court  eri-etl  In  finding  the  deed  to  James  M. 
JIurray  was  vohmtary,  and  not  founded  on 
good  and  sufficient  cou.sideratlon.  It  seems  to 
us  that  this  Is  Just  wlmt  the  court  did  not  find, 
but  that  It  did  find  the  contrary.  The  court 
found:  "During  all  the  time  that  James  and 
his  mother  had  worked  together,  as  well  some 
time  l>cfore  the  death  of  the  husband  and  fa- 
ther as  after,  there  had  been  an  understanding 
between  them  tliat  .said  James  should  receive 
comiwusiUlon  for  what  he  had  done  and  fur- 
nlslie<l  towards  supiwrting  the  family  and  car- 
rying on  the  farm  and  property  thereon;  and 
tills  sum.  as  arranged  between  them,  amoimted 
at  the  date  of  the  deed  hereinafter  mentioned, 
with  Interest,  to  something  over  $5,000."  ''In 
Septenil)er  or  October,  18i)3,  the  said  defend- 
ant Jane  A.  Murray,  desiring  to  go  to  Oklaho- 
ma and  take  government  land  there,  and  to 
eiwble  and  cpiaiify  herself  so  to  do.  and  so  that 
she  should  iiave  no  other  land,  and  in  consid- 
oration  of  all  the  services  her  son  had  done  for 
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her,  aad  tb*  nonaj  be  had  paid  for  her,  and 
the  amonnt  she  baa  acknowledged  to  owe  biin, 
made  nld  conveyaitoa."  It  seema  to  ua  that 
ttala  waa  a  Ooding  of  a  consideration  aa  claim- 
ed I>7  the  defendant,  and  the  fact  that  the 
ocmrt  further  found  that  a  part  of  the  reason 
for  making  the  deed  waa  to  qualify  bwaelf  to 
take  a  homeatead  In  Oklahoma  doea  not  In  any 
way  diacredlt  the  bona  fides  of  the  transaction. 
She  had  a  perfect  right  to  pay  her  debta  with 
the  land  she  then  owned,  and  go  to  the  terri- 
tory and  endeavor  to  get  another  home.  Ooun- 
ael  apeaka  of  thia  aa  an  attempted  fraud  upod 
the  goTemment  but  from  the  findlnga  of  the 
conrt  we  fall  to  see  that  it  was  such.  There 
waa  no  inadequacy,  either,  aa  the  court  found 
the  value  of  the  land  conveyed,  above  Incum- 
brances, to  be  fairly  worth  $3,500. 

The  substance  of  the  other  allegatlona  of  er- 
ror ia  that  the  court  erred  In  Its  concluslona  of 
law,  and  this  la  the  serloua  question  In  the  caae. 
The  court  made  mention  two  or  three  times 
in  Ita  findlnga  m  reladoo  to  the  homestead  of 
the  aon.  It  aeema  to  as  that  this,  as  well  aa 
the  mother'a  attempt  to  get  a  homestead  in 
Oklaboma,  were  cleariy  irrelevant,  and  ahonld 
not  have  been  allowed  to  Incumber  the  record. 
Because  the  father  had  taken  a  tree  dalm,  and 
through  the  failure  of  the  timber,  or  for  any 
other  reason,  feared  a  contest,  and,  when  in 
danger  of  k>slng  it,  preferred  to  let  fala  son  have 
It  to  seeing  It  go  to  a  stranger,  ia  no  evidence 
of  indebtednesa  or  other  obligation,  and  the  fact 
that  tiie  son  allowed  the  family  to  make  it  their 
home  for  many  yeara  denotea  only  filial  affec- 
tion and  brotherly  love. 

The  writer  of  thia  opinion  haa  concluded  that 
If  it  waa  his  duty  to  determine  what  the  law 
ahonld  be,  he  would  decide  that  where  mem- 
bers of  the  same  family,  living  together  and 
sustaining  confidential  relationa  to  each  other, 
have  businesa  relations  unknown  to  the  world, 
one  ahonld  not  be  allowed  to  appropriate  a 
large  part  of  the  property  of  the  other  to  pay 
a  debt  known  only  to  themselves,  and  thus  de- 
feat the  collection  of  other  debts  contracted 
opon  the  belief  that  no  such  secret  debt  existed; 
but,  as  our  duty  la  only  to  interpret  and  apply 
the  law  aa  enacted,  and  in  doing  so  we  are 
bound  by  the  prior  decisions  of  onr  courts  with 
flnni  aiipellate  Jurisdiction,  and,  aa  our  supreme 
court  has  decided  thia  question,  we  are  unable 
to  revenue  It,  even  If  we  so  desired.  With  our 
construction  of  the  flndiuKS  of  fact  In  this  case, 
as  heretofore  given.  It  la  very  like  the  case 
of  Toi>ile,  llosi'o  &  Co.  V.  Coidwell.  30  Kan. 
X15,  1 1'.-ic.  H'JM,  and  haa  also  a  atroiig  fnmlly  re- 
seuiMancp  to  the  case  of  Kennedy  v.  Powell, 
34  Kan.  Zi,  7  Pac.  606,  and  In  each  of  tlicse 
cases  the  transfer  to  pay  or  secure  the  debt  of 
the  rehitlve  was  sustained. 

The  reason  of  the  delay  In  recording  the  deed 
was  evident,  as  It  was  executed  after  the  par- 
ties started  for  Oklahoma,  and  was  recorded 
very  soon  after  ibey  returned;  and  that  fact 
baa  no  infiuence  on  the  case,  aa,  under  our  view 
9t  the  law,  the  rights  of  the  parties  nre  Just  the 
fame  aa  they  would  have  been  hod  the  dued 


been  executed  on  the  day  It  was  filed  for  rec- 
ord. The  Judgment  below  will  be  reversed,  and 
Judgment  entered  for  the  defendanta.  All  the 
Judges  concnrrlng. 


(S  Kan.  A.  447) 
SNTDKR  V.  MOON  et  at 

(Conrt  of  Appeals  of  Kansas,  Northern  Depturt- 
meat,  C.  D.    June  18,  1807.) 

Aftbai. — SurriciBHcr  or  Kecord — CASE-KAna — 
Bills  asj>  Notes— TaANsrEK—PATiiENT. 

1.  Where  the  record  shows  the  appearance  of 
fte  parties,  the  waiver  of  a  Jury,  and  an  agree- 
ment to  try  said  case  before  the  court,  and  then 
"whereupon  the  following  proceedings  were  had," 
and  this  is  followed  by  a  recital  of  the  agree- 
ments, BtipulatloDB,  and  evidence  concluding 
with  "whereupon  both  plaintiff  and  defendant 
rested  their  case,"  and  there  Is  nothing  in  tha 
record  to  indicate  or  sngsest  that  anything  has 
been  omitted,  held,  that  said  record  shows  that 
It  contains  all  the  evidence  offered  and  heard 
upon  the  trial. 

2.  Where  the  caae-made  shows  that  it  waa 
served  within  the  time  allowed  tlierefor  by  the 
court,  an  atcreement  that  it  sboald  be  ai^ed  and 
settled  on  the  first  day  of  the  March,  1895,  term 
of  said  court,  or  aa  soon  thereafter  aa  the  court 
can  bear  the  same,  and  that  it  waa  settled  and 
signed  on  March  6,  1S95,  by  agreement  of  the 
parties,  and  no  attempt  is  made  to  impeach  said 
record  or  certificate,  said  caae-made  upon  ita 
face  will  be  sustained  against  a  motion  to  dis- 
miss the  same. 

3.  Where  a  negotiable  promissory  note  la 
transferred  by  delivery  only,  and  withont  in- 
dorsement, to  a  third  party,  and  is  paid  at  ma- 
turity by  the  maker  to  the  payee  at  the  place 
of  payment  therein  named,  without  notice  of  Its 
transfer  nntil  after  said  payment  la  made,  said 
payment  is  a  complete  defense  to  an  action  on 
said  note  by  tlie  holder  against  the  maker  there- 
of. 

4.  In  such  a  case  the  burden  Is  upon  the  plain- 
tiff to  show  that  the  maker  bad  notice  of  the 
transfer  before  he  made  the  payment  thereof. 

(Syllabus  by  the  Conrt.) 

Error  from  district  court,  Jewcil  oonnty; 
Cyrus  Heren,  Judge. 

Action  by  J.  H.  Snyder  against  W.  G.  Moon 
and  another.  From  a  Judgment  for  defend- 
ants, piaintifF  brings  error.    Affirmed. 

T.  S.  Klrkpatrick  and  Ira  F.  Hodson,  for 
plaintiff  in  error.  B.  W.  Turner,  for  defend- 
anta In  error. 

WELLS,  J.  This  la  an  action  brought  in 
the  district  court  of  Jewell  county  by  the 
plaintiff  in  eiTor,  the  plaintiff  below,  to  re- 
cover a  Judgment  upon  a  certain  promissory 
note,  a  copy  of  which  Is  as  follows:  "$410.00. 
Burr  Oak,  Sept  23rd,  1889.  One  year  after 
date,  for  value  received,  the  undersigned  sev- 
erally and  Jointly  promise  to  pay  Hulbert 
Bros.,  or  order,  four  hundred  ten  dollars,  at 
the  Bank  of  Burr  Oak,  with  interest  at  the 
rate  of  10  per  cent,  from  date  if  not  paid 
when  due,  all  makers  and  Indorsers  waiving 
protest  and  notice  of  protest  and  nonpayment 
of  this  note.  And  we  further  agree  that  no 
extension  of  time  of  payment  of  this  note, 
whether  with  or  without  om:  Icnowledge,  by 
receipt  of  Interest  or  otiierwise,  shall  relea.se 
ua,  or  either  of  us,  whether  makers  or  in 
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dorsers,  from  the  obligation  of  payme&t. 
This  note  is  to  become  due  upon  the  removal 
of  Its  makers  from  the  county  in  which  be 
now  resides.  All  signers  of  this  note  are 
principal.  W.  O.  Moon.  Mary  Moon.  No. 
1,5S3.  Due  Sept  23rd,  1891."  Said  plain- 
tllT,  In  his  petition,  claiming:  "That  after  the 
execution  and  delivery  of  said  note,  and  be- 
fore the  maturity  thereof,  for  a  valuable  con- 
sideration, the  said  Hulbert  Bros,  sold,  as- 
signed, and  delivered  said  note  to  the  plain- 
tiff, who  is  now  the  legal  owner  and  bolder 
thereof;  that  there  Is  now  duu  and  unpaid 
upon  said  note  the  sum  of  four  hundred  dol- 
lars, with  interest  thereon  at  the  rate  of  ten 
per  cent,  per  annum  from  September  23, 
1800,"  and  praying  Judgment  therefor.  In 
answer  to  said  petition  the  defendant  plead- 
ed payment  thereof  to  the  payee  therein  nam- 
ed at  the  place  of  payment  therein  specified. 

The  first  matter  demanding  our  attention 
herein  is  the  motion  ot  the  defendant  in  er- 
ror to  dismiss  these  proceedings  for  the  fol- 
lowing reasons:  "(1)  That  said  pretended 
ca.se-made  does  not  contain  all  of  the  evidence 
adduced  in  the  trial  of  said  case  in  the  court 
below;  (2)  that  said  pretended  ca.se-made 
does  not  contain  all  of  tlie  material  evidence 
adduced  in  the  trial  of  the  cause  in  the 
court  below;  (3)  that  it  does  not  appear  that 
said  pretended  case-made  was  settled  and 
signed  as  is  provided  by  law;  (4)  that  it  does 
not  appear  tliat  at  the  time  of  the  settling 
and  signing  of  the  afores.aid  pretended  case- 
made  that  defendant  in  error  was  represent- 
ed in  person  or  by  counsel;  (5)  that  it  does 
not  appear  that  said  pretended  case-made 
was  settled  and  signed  wltliin  the  time  itro- 
vided  by  law,  and  allowed  by  the  court;  (6) 
that  said  pretended  case-made  is  not  in  due 
fonn  of  law." 

In  answer  to  reasons  1  and  2,  we  thlnl? 
that  tlje  record  does  affirmatively  show  tliat 
all  the  evidence  is  emliodied  therein.  On  page 
6  it  shows  the  appearance  of  tlie  parties,  the 
waiver  of  a  jury,  and  an  agreement  to  try 
said  case  before  the  court,  "whereupon  the 
following  proceedings  were  had,"  Then  fol- 
lows a  copy  of  the  agreements,  stipulations, 
and  evidence,  followed  on  page  17  with  the 
statement,  "Whereupon  botli  the  pliiintlff  and 
defendant  rested  their  case."  We  tlilnli  this 
negatives  any  presumption  that  other  evi- 
dence may  have  been  either  offered  or  receiv- 
ed. On  the  other  reasons  assigned  it  is  urg- 
ed that,  as  it  appears  by  an  interlineation  in 
the  body  of  the  acknowledgment  of  service 
of  said  case  upon  the  attorneys  for  defend.ont 
in  error  that  "amendments  suggested  as  here- 
to attached."  and  no  amendments  are  at- 
tached, and  notliing  to  show  that  any  were 
acted  upon,  said  case-made  is  defective  in 
tills  res|)ect.  We  do  not  tlilnk  this  position 
is  tenable.  Said  paper  shows  no  appearance 
of  anything  having  been  detached  therefrom, 
and  Is  immediately  followed  by  an  agreement 
of  the  parties  tliat  tlie  case  should  be  settled 
and  signed  on  the  first  day  of  March,  li)D3, 


term  of  the  district  conrt  of  Jewell  eoanty, 
Kan.,  or  as  soon  thereafter  as  the  court  can 
hear  the  same;  and  no  showing  U  mada 
except  by  the  said  interlineation  in  the  rec- 
ord that  any  amendments  were  suggested, 
and  the  court  certifying  that  none  were  in 
fact  suggested,  and,  further,  that  said  par- 
ties agreed  that  the  case  should  be  settled 
and  signed  at  said  time.  The  motion  to  dis- 
miss must  be  overruled. 

This  brings  us  to  the  case  upon  Its  merits. 
The  defendant  in  error  has  filed  no  brief  upon 
the  merits  of  tlie  case.  This  may  mean  ei- 
ther one  of  two  things:  First,  that  he  fully 
expected  his  motion  to  dismls^s  would  be  sus- 
tained; or,  second,  that  he  had  nothing  to 
say  on  the  merits  of  the  case.  And  at  this 
point  we  deem  it  prefer  to  say  that  In  all  In- 
stances where  a  case  is  reached  for  trial  in 
Its  regular  order,  and  is  thereafter  placed 
upon  the  trial  docket  for  bearing,  the  re- 
spective parties  must  be  prepared  to  present 
it  upon  Its  merits,  notwithstanding  motions  or 
other  matters  not  to  the  main  issue  may  be 
presented  at  the  same  time.  This  is  neces- 
sary for  the  dispatch  of  the  business  of  the 
court,  and,  if  the  defendant  in  error  desires 
to  present  a  motion  upon  the  Jurisdiction  of 
the  court  or  other  questions  not  upon  the  mer- 
its alone,  he  must  do  so  before  the  case  Is 
regularly  reached  for  hearing.  Tliere  are 
three  assignments  of  error  in  plalntilTs  brief, 
but  the  three  in  fact  complain  of  but  one 
error,  and  that  is  the  court  rendered  the 
wrong  Judgment  on  the  evidence  and  agreed 
statement  of  fncts.  It  is  agreed  in  the  agi-eed 
statement  of  facts  as  follows:  "(1)  That  the 
note  net  up  In  plaintllT's  petition  and  sued 
uiioii  herein  Is  a  negotiable  promissory  note. 
pii.v.Tble  to  tlie  order  of  Ilulbert  Bros.;  that 
It  was  tr.ansfctTed  to  plaintiiT,  before  maturi- 
ty, by  delivery  merely,  and  not  by  Indorse- 
ment. (2)  That  on  or  aliout  the  maturity  of 
said  note  the  defendant  iicivln  paid  the  same 
to  Ilulbert  Pros.,  who  stated  to  the  defendant 
th.at  the  note  now  in  suit  was  in  the  po.sses- 
slon  of  the  plnintiff;  that  Hulbert  Bros,  would 
have  said  note  returned  to  them,  and  de- 
liver the  same  to  defendant."  Under  these 
facts,  in  the  hands  of  the  plaintiff  the  note 
was  not  negotiable  paper,  and  the  payment 
to  the  payee  Is  a  complete  defense  to  said  ac- 
tion, unless  the  maker  had  notice  before  pay- 
ment tliat  it  liad  been  transferred  to  another. 
McCrum  v.  Corby,  11  Kan.  405;  HadJen  t. 
nodkey,  17  Kan.  42",);  Calvin  v.  Sterrltt,  41 
Kan.  215,  21  Pac.  103. 

This  leaves  only  the  question,  did  the  de- 
fendant have  notice  of  the  transfer  before  h« 
imid  the  same?  There  is  no  evidence  or  stipula- 
tion as  to  the  relative  time,  as  regards  tbe 
payment  of  the  note,  when  the  defendant  was 
first  informed  that  the  note  was  not  In  the 
possession  of  the  payee,  and  to  sustain  the 
Judgment  of  the  court  below  we  are  author- 
ized to  presume  that  it  was  after  the  payment 
tliereof:  In  f.ict.  the  defendant  offered  to 
pru\e  thU,  and  it  was  objected  to  bj  tite 
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plaintiff,  and  objection  sustained  by  the  court. 
Tlie  judgment  of  tbe  court  Ijelcw  will  l>e  af- 
finned.     All  the  judges  concun-lng. 


(S  Kan.App.  435) 

BILLINGSLEY  t.  BOAKD  OF  COMES  OF 
MARSHALL  COUNTY. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, G.  D.     June  Hi,  1S»7.) 

Work  and  Labob — Eight-Hock  hxir. 
Where  a  person  contracts  to  do  a  certain 
amount  of  work  fur  a  certain  sum  of  money,  he 
i-anuot  recover  a  greater  sum  than  that  con- 
tracted for,  under  chapter  114,  Laws  1891. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  county; 
R.  B.  Spilman,  Judge. 

Action  by  S.  O.  Billingsley  against  the 
lx>ard  of  county  commissioners  of  Marshall 
county,  Kan.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

Mann  &  Redmond,  tor  plaintiff  in  error. 
W.  S.  Glass,  f<»'  defendant  in  error. 

WBLX^,  J.  Tbe  only  question  In  this 
case  Is  whether  a  person  can  contract  with 
a  county  to  do  certain  clearly  specified  and 
described  worlc  for  a  certain  specified  sum 
montbly,  perform  the  services,  and  receive 
pay  therefor  under  tbe  contract,  and  then, 
after  tbe  expiration  of  the  contract  and  all 
renewals  thereof,  upon  a  showing  that  in 
the  performance  of  said  contract  more  than 
eight  hours  of  labor  a  day  were  required  and 
by  him  performed,  collect  of  said  county  pay 
for  such  excess  over  eight  hours  a  day,  un- 
der the  provisions  of  chapter  114,  Laws  1891. 
In  the  consideration  of  this  question,  let  us 
assume,  as  claimed  by  plaintiff  in  error,  that 
the  object  of  this  law  is— First,  to  shorten 
the  hours  of  labor  for  the  employed;  sec- 
ond, to  give  the  unemployed  a  better  chance 
to  get  work,— and  then  inquire  how  either  of 
these  objects  is  to  be  aided  by  allowing  one 
man  to  contract  to  do  a  day  and  a  half  s 
work  each  day,  and  then  collect  for  the  ex- 
••ess.  It  seems  to  us  that  the  allowance  of 
the  plaintiff's  claim  would  directly  tend  to 
defeat  both.  It  Is  a  familiar  rule  that  a 
thing  may  be  within  the  letter  of  a  statute, 
and  yet  not  within  the  statute,  because  not 
within  its  spirit  or  intention.  Holy  Trinity 
Church  V.  t;.  S.,  143  V.  S.  437,  12*  Sup.  Ct. 
.^•11.  But  in  this  case  the  claim  of  the  plain- 
tiff is  not  within  the  letter  of  the  law.  The 
1.1W  referred  to  makes  it  unlawful  for  any 
county  or  any  contractor  therewith  to  require 
or  permit  any  person  to  work  more  than 
eight  hours  per  day  under  any  contract  with 
it,  except  in  cases  of  extraordinary  emer- 
gency, as  therein  deslgnattHl.  In  this  case 
there  was  no  claim  of  any  such  emergency 
an  contemplated  in  the  exception.  We  are 
therefore  presented  with  this  nlternatlve: 
Kither  tbe  plaintiff  in  error  violated  the  let- 
ter and  spirit  of  the  law  In  quostion.  and 
now  Insists  on  being  paid  for  doing  so,  or 


that  chapter  does  not  apply  to  cases  of  this 
kind.  Each  of  these  positions  is  equally  fa- 
tal to  tbe  plaintiff's  claim.  It  is  an  ele- 
mentary principle  of  law  that  a  person  can- 
not base  a  cause  of  action  upon  his  own 
wrong.  In  the  case  at  bar,  if  the  services 
performed  came  within  tbe  scope  of  said 
chapter  114,  then  it  was  unlawful  for  the 
plaintiff  to  work  more  than  eight  hours  each 
day,  and  it  was  unlawful  for  the  commis- 
sioners to  allow  him  to  do  so;  and  be  by  his 
act  violated  the  law,  and  subjected  the  com- 
missioners, if  not  himself,  to  a  criminal 
prosecution,  and  now  asks  to  profit  by  it. 
The  writer  of  this  is  of  the  opinion  that  the 
law  In  question  only  applies  to  people  who 
work  by  the  day,  and  not  to  those  taking 
contracts  of  a  certain  amount  of  work  for  so 
much  money.  Chief  Justice  Horton,  speak- 
ing for  the  supreme  court  in  State  v.  Mar- 
tindale,  47  Kan.  150,  27  Pac.  852,  says:  "Tbe 
words  'laborers,  workmen,  mechanics,  and 
other  persons,'  in  section  1,  c.  114,  evidently 
do  not  embrace  any  oflScer  or  employe  for 
whom  an  annual  salary  has  been  specifical- 
ly named  and  appropriated  by  the  legisla- 
ture. Further,  chapter  114  Is  a  penal  stat- 
ute, and  must  therefore  be  strictly  <'on- 
stnied.  It  cannot  be  extended  by  construc- 
tion." Tbe  decision  of  tbe  court  below  will 
be  affirmed.    All  the  judges  concurring. 


rSKnn.App,  SSSI 
BANK     OF     GLASCO     v.     SPRINGFIELD 
FIRE    &    MARINE    INS.    CO. 

(Covurt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     March  22,  1SS)7.) 

INSUKANOE— CBANQB  Or  TlTLR— AOKSCT. 

1.  Where  the  insured  gave  a  quitclaim  deed  to 
the  property,  purporting  to  be  an  absolute  con- 
veyance, but  iutpudeii  to  be  only  a  mortgage  to 
secure  the  payment  of  debts,  and  no  iustmmeut 
of  defeasance  was  executed,  acknowledtred,  and 
recorded  as  provided  by  paragraph  ;ib85.  Gen. 
St.  1889,  such  action  does  not  forfeit  an  insur- 
ance policy  thereon  containing  a  clause:  "If  the 
property  be  sold  or  transferred,  or  any  change 
takes  place  in  the  title  or  possession  (except  in 
case  of  succession  by  reason  of  death  of  the  as- 
sured), whetlier  by  legal  process  or  judicial  de- 
cree or  voluntary  transfers  or  eonvpjraiices, 
then,  and  in  every  such  case,  the  policy  shall  be 
void.  When  property  has  been  sold  and  deliv- 
ered, or  otherwise  disposed  of,  so  that  all  inter- 
est or  linbility  on  the  part  of  the  assured  herein 
named  has  ceased,  this  insurance  on  said  prop- 
erty shall  immediately  terminate." 

2.  Tbe  fact  that  the  agent  of  the  insurance 
company  was,  at  the  time  of  his  appointment 
and  at  the  time  of  the  transaction  in  controversy 
also  the  agent  of,  a  (•mali  stockholder  in,  and 
one  of  the  managing  officers  of,  the  assunn), 
and  his  appointment  was  made  with  full  knowl- 
edge of  sudi  relations,  and  no  fraud,  deception, 
or  concealment  was  used,  is  not  sufllcicnt  to  re- 
lieve the  insurance  comtwny  from  being  liound 
by  the  acts  and  knowledge  of  such  agent. 

(Syllabus  by  the  (3ourt.) 

Error  from  district  court,  Cloud  county;  F. 
W.  Sturges,  Judge. 

Action  by  the  Rank  of  Olasco  against  the 
Springfield  Fire  &   Marine  Insurance  Corn- 
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paitj.    From  a  Judgment  for  defemlant,  plain- 
tiff brlugs  error.     Reversed. 

EUls  &  Bnmham,  for  plaintiff  In  error. 
CaldweU  &  Ellla,  for  defendant  in  error. 

WELLS,  J.  For  the  decision  of  thia  case 
we  deem  It  necessary  to  consider  only  the 
question  as  to  wttetber,  under  the  finding!)  of 
fact  made  by  the  court,  the  plaintiff  or  the 
defendant  should  recover,  and  in  determining 
this  question  two  important  issues  of  law  are 
distinctly  raised:  First  Where  the  insured 
gave  a  quitclaim  deed  to  the  property,  pur- 
porting to  be  an  absolute  conveyance,  but  in- 
tended to  be  only  a  mortgage  to  secure  the 
payment  of  debts,  and  no  Instrument  of  de- 
feasance was  executed,  acknowledged,  and  re- 
corded as  provided  by  paragraph  38SG,  Gen. 
St.  1888,  does  such  action  forfeit  an  Insur- 
ance policy  tiiereon  containing  a  clause:  "If 
the  property  be  sold  or  transferred,  or  any 
change  takes  place  in  the  title  or  possession 
(except  In  case  of  succession  by  reason  of 
death  of  the  assured),  whether  by  legal  pro- 
cess or  Judicial  decree  or  voluntary  transfers 
or  conveyances,  then,  and  in  every  such 
case  the  policy  shall  be  void.  When  proper- 
ty has  been  sold  and  delivered  or  otherwise 
disposed  of  so  that  all  interest  or  liability  on 
the  part  of  the  assured  herein  named  has 
ceased,  this  insurance  on  said  property  shall 
Immediately  terminate."  Second.  Is  the  fact 
that  the  agent  of  the  insurance  company  was 
at  the  time  of  his  appointment  and  at  the 
time  of  the  transaction  in  controversy  also 
the  agent,  a  small  stockholder,  and  one  of 
the  managing  oSlcers  of  the  assured,  and  his 
appointment  was  made  with  full  knowledge 
of  such  relations,  and  no  fraud,  deception,  or 
concealment  was  used,  sufficient  to  relieve  the 
insurance  company  from  being  bound  by  the 
acts  and  knowledge  of  such  agent? 

It  was  contended  in  the  court  below,  and  that 
contention  was  sustained  by  the  trial  Judge, 
that  such  conveyance  was  in  law  an  absolute 
transfer  of  the  title  to  the  property  under 
paragraph  8885,  Gen.  St  1889.  Said  para- 
graph reads  as  follows:  "When  a  deed  of 
real  property  purports  to  be  an  absolute  con- 
veyance, but  Is  Intended  to  be  defeasible  on 
the  performance  of  certain  conditions,  such 
deed  shall  not  be  defeated  or  affected,  as 
against  any  person  other  tlian  the  gi-antee  or 
his  heirs,  or  persons  having  actual  notice,  un- 
less an  Instrument  of  defeasance,  duly  exe- 
cuted and  acknowledged,  shall  have  been  re- 
corded In  the  office  of  the  register  of  deeds 
where  the  lands  lie."  The  plaintiff  In  error 
(the  plaintiff  below)  Insisted  upon  the  trial, 
and  still  Insists,  ttiat  the  above  paragraph  has 
no  application  to  cases  of  this  character; 
that  It  was  enacted  solely  for  the  purpose  of 
protecting  creditors  and  subsequent  purclias- 
ers;  and  we  are  referred  to  several  respecta- 
ble authorities  In  support  of  the  contention 
of  each  p.Tity.  On  behalf  of  defendant  in  er- 
ror we  are  referred  to  'i'umliusou  r.  Insur- 


ance Ca.  47  Me.  232.  Hennessey  t.  Andrews, 
6  Cush.  170,  and  Koote  v.  Insurance  Co.,  119 
Mass.  259.  In  the  first-mentioned  case  the 
court  assigns  as  one  of  its  reasons  for  the 
decision  the  following:  "The  plaintiff,  by  neg- 
lecting to  record  AveriU's  bond,  put  It  out 
of  the  power  of  the  defendants  to  perfect 
their  lien  by  recording  the  same."  It  seems 
from  an  examination  of  this  case  that  the  in- 
surance company  had  or  claimed  some  lien 
upon  the  property  by  virtue  of  the  terms  of 
the  policy,  but  Just  what  Influence  this  had 
upon  the  decision  we  are  unable  to  determine. 
The  case  of  Hennessey  v.  Andrews,  6  Cuslu 
170,  was  a  complaint  for  flowing  land  by  a 
mill  dam,  and  the  party  against  whom  the 
suit  was  brought  set  up  the  unrecorded  de- 
feasance to  avoid  his  liability.  This  case 
presents  a  state  of  facts  quite  different  from 
the  one  at  bar.  The  case  of  Foote  v.  Insur- 
ance Co.,  119  Mass.  259,  Is  also  somewhat 
different  from  the  case  at  bar.  In  that  case 
the  grantee  of  a  deed  had  previously  bad  a 
mortgage,  and  the  deed  complained  of  toe 
which  the  defeasance  was  given  was  turned 
over  to  him  In  satisfaction  of  his  mortgage, 
and  without  the  payment  thereof,  and  after- 
wards he  collected  rents  from  the  premises. 
The  court,  in  rendering  the  decision,  at  the 
top  of  page  261  say,  "The  deed  carried  with 
it  also  a  legal  change  of  possession."  We 
are  not  advised  as  to  how  far  the  common- 
law  attributes  of  a  mortgage  have  been  chan- 
ged In  that  state,  but  would  infer,  from  the 
clause  recited,  that  to  some  extent  at  least 
they  still  remain,  but  in  Kansas  the  law  Is 
well  settled  that  every  deed  of  conveyance, 
whether  made  to  the  trustee  or  not  If  made 
for  the  purpose  of  securing  debt  and  for  that 
purpose  only.  Is  a  mortgage.  See  McDonald 
V.  Kellog,  30  Kan.  170,  2  Pac  607,  and  other 
decisions  to  the  same  effect 

The  simple  question  In  this  case  Is  whether, 
as  regards  the  Insurance  company,  this  mort- 
gage shall  be  changed  to  an  absolute  convey- 
ance by  virtue  of  paragraph  3885,  Gen.  St 
1889,  to  enable  them  to  found  a  forfeitui-e 
tiiereon.  We  admit  tliat  courts  of  last  resort 
In  our  own  country  have  differed  upon  this 
proposition,  but  it  seems  to  us  that  in  har- 
mony with  our  law  and  the  decisions  of  our 
court  upon  subjects  allied  to  this,  we  must 
hold  that  paragraph  3SSo.  Gen.  St  18S9,  does 
not  control.  In  fact  under  the  literal  read- 
ing of  the  paragraph  In  controversy,  the  con- 
tention of  the  insurance  company  cannot  be 
sustained.  The  language  of  the  paragraph 
is,  "Such  deed  shall  not  be  defeated  or  af- 
fected." This  Is  quite  a  different  thing  from 
saying  that  It  shall  be  conclusively  presumed 
to  be  an  absolute  conveyance  for  the  purpose 
of  aiding  in  a  fwfelture. 

On  the  second  question  in  controversy  there 
Is  no  dispute  but  what  the  general  rule  is 
that  one  cannot  be  an  agent  of  another  where 
he  is  the  other  party  in  interest  or  agent  f(M- 
the  other  party;  but  that  rule  is  for  the  pro- 
tection of  Innocent  parties,  and  may  be  walr- 
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ed  by  either  party  upon  a  full  knowledge  of 
all  the  facts.  See  Mechem,  Ag.  §S  06^8. 
The  supreme  court  of  Georgia,  In  the  case  of 
Fltzsimmons  v.  Express  Co.,  40  Ga.  336,  337, 
uses  this  language:  "Two  parties  may  al- 
ways, by  mutual  consent,  no  matter  how 
diverse  their  interests,  make  a  third  their 
agent.  It  Is  true,  if  A.  have  an  agent,  that 
iigent  cannot,  without  A.'8  consent,  act  as  the 
agent  of  B.  in  a  matter  in  which  A.'s  interest 
conflict  with  B.'s;  but  B.,  who  selects  the 
agent  knowing  he  is  the  agent  of  A.,  cannot 
object  to  take  advantage  of  his  own  wrong  In 
giving  knowingly  to  the  agent  a  trust  con- 
flicting with  his  duty  to  A.  This  is  plain 
common-sense  and  every-day  practice."  We 
are  referred  by  the  defendant  in  error  to  the 
recent  case  of  Insurance  Co.  v.  Wlnfield,  de- 
cided by  the  supreme  court  of  Kansas,  Jan- 
uary 8,  1897,  and  appearing  in  47  Pac.  511, 
but  we  fall  to  find  anything  In  that  decision 
antagonistic  to  the  views  herein  expressed. 
In  that  case  the  agent  gave  no  information 
touching  the  relation  of  himself  and  the  bank 
to  the  Insured  property,  as  expressly  stated 
in  the  first  section  of  the  syllabus,  and  Mar- 
tin, C.  J.,  used  this  language:  "When  an 
insnrance  company  employs  an  agent  to  so- 
licit bnslness  for  It  hi  a  particular  locality,  it 
has  a  right  to  expect  that  he  will  act  only  In 
its  interest  in  that  business.  He  would  not 
be  authorized  to  write  a  policy  upon  his  own 
property,  for  as  to  this  he  would  not  be  the 
agent  of  the  company;  and  It  would  not  be 
bound  thereby  unless,  being  fully  informed 
of  the  facts,  the  principal  officers  of  the  com- 
pany should  accept  the  risk."  In  the  case  at 
bar  the  Insurance  company  knew  substantial- 
ly the  Interest  of  the  plaintiff  in  the  property 
in  question,  and  of  their  agent's  relation  to 
the  bank.  Tite  Judgment  of  the  court  below 
will  be  reversed,  and  said  court  ordered  to 
render  Judgment  upon  the  findings  of  fact 
thereinbefore  found  in  accordance  with  this 
decision.    All  the  Judges  concurring. 


OVEKHOPF  V.  TRUSDELI,. 

(Court  of  Appeals  of  Kansas.  Northoru  Depart- 
ment, C.  D.     June  16,  1897.) 

Note  —  Boka  Piue  Holder  —  Failure  of  Con- 
sideration. 

1.  Where  the  evidence  fails  to  show  that  the 
owner  and  holder  of  a  negotiable  note,  bought 
before  maturity,  and  for  a  valuable  considrara- 
tiuu.  had  any  liuowled^e  of  the  failure  of  the 
consideration  thereof,  its  collection  cannot  be 
defeated  by  showing  that  the  consideration  there- 
for subsequently  failed. 

2.  The  collection  of  a  note  given  for  the  rental 
of  lands  dnrinR  the  pendency  of  proceedings  to 
foreclose  mortKages  thereon  cannot  be  defeated 
simply  by  showing  that  durins  the  term  of  said 
lease  the  mortpiges  were  foreclosed,  and  the  ti- 
tle thereto  conveyed  to  another  party. 

(Syllabus  by  the  Court.) 

Error   from   district   court,    Geary   county; 
James  Humphrey.  Judge. 
Action  by  Warren  N.  Tmsdell  against  D. 


P.   Overhoff.      Judgment  for  plaintiff.      De- 
fendant brings  error.    Afflmied. 

James  V.  Humphrey,  for  plaintiff  in  error. 
J.  R.  McClure,  for  defendant  In  error. 

WELLS,  J.  This  was  an  action  brought  by 
Warren  N.  TrusdeU,  the  defendant  In  error, 
In  the  district  court  of  Geary  county,  against 
D.  F.  Overhoft,  the  plaintiff  in  error,  upon  a 
negotiable  promissory  note  executed  by  said 
D.  P.  Overhoff  to  H.  S.  Tolen  for  $300  and 
interest.  This  note  was  duly  Indorsed  in 
blank  by  a  commercial  Indorsement,  and  in 
the  body  thereof  contained  this  statement, 
"For  rent  of  farm."  As  a  defense  the  defend- 
ant below  answered,  admitting  the  execution 
of  the  note,  but  averred  that  the  same  was 
given  for  the  rent  of  a  certain  farm  In  Geary 
county  for  the  year  commencing  March  1, 
1893;  tliat  at  the  date  thereof  there  were  cer- 
tain foreclosure  proceedings  pending  in  the 
district  court  of  said  county,  unknown  to  him, 
and  that  under  such  proceedings  said  farm 
was  sold  by  the  sheriff  of  said  county  in  June, 
1893,  and  by  bim  conveyed  to  the  purchaser, 
and  by  said  purchaser  he  was  compelled  to 
renounce  his  right  thereto  under  said  lease, 
and  thereby  the  consideration  for  said  note 
wholly  failed;  all  of  which  was  known  to  the 
plaintiff  when  the  note  was  transferred  to  him. 
To  this  the  plaintiff  tiled  a  general  denial. 
The  matter  was  tried  to  a  Jury,  the  parties 
agreeing  that  the  burden  of  proof  was  upon 
the  defendant.  After  both  parties  had  offered 
their  evidence,  the  plaintiff  demurred  to  the 
evidence  of  the  defendant,  and  this  demurrer 
was  sustained  by  the  court,  and  the  Jury  di- 
rected to  return  a  verdict  for  the  plaintiff  for 
the  sum  prayed  for,  which  was  accordingly 
done.  A  motion  for  a  new  trial  was  duly 
made,  and  overruled,  and  the  case  brought 
here  for  revlew^. 

The  only  question  In  this  case  Is,  was  there 
any  evidence  upon  which  the  Jury  would  have 
been  justified  in  finding  for  the  defendant? 
It  was  shown  by  the  evidence  that  the  plain- 
tiff purchased  the  note  before  maturity,  and 
for  a  fidl  consideration,  and  there  was  no  evi- 
dence that  at  that  time  be  knew  or  bad  rea- 
son to  believe  it  was  without  consideration. 
He  did  know  of  the  pendency  of  the  foreclo- 
sure proceedings,  and  bad  filed  answer  and 
cross  petition  therein,  and  he  also  knew  from 
the  note  and  the  statement  of  the  person  that 
he  bought  it  of  that  it  was  for  the  rent  of  the 
land  in  controversy,  but  whether  for  the  cur- 
rent or  preceding  year  or  years  he  was  not 
Informed.  In  fact,  when  he  bought  the  note 
the  title  had  not  failed,  and  it  was  merely  a 
matter  of  conjecture  whether  It  would  ever 
fail  or  not.  Again,  there  was  no  evidence  that 
the  defendant  was  ousted  from  his  possession 
of  said  farm,  or  that  he  suffered  any  damage 
on  account  of  the  change  of  title.  Henry  Tay- 
lor testified  that  he  had  subrented  one-half 
of  the  place  from  Overhoff,  and  that  in  June, 
1893,  an  agent  of  Wilkinson,  the  purchaser  lit 
the  sheriff's  sale,  came  out  th«%,  and  that  he 
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(Taylor)  entered  Into  an  sirreement  with  bim 
that  he  (Taylor)  shoulil  hold  under  Wilkinson, 
hut  there  was  no  evidence  that  he  paid  or 
agreed  to  pay  anythine  therefor.  It  also  ap- 
l>ears  from  the  evidence  that  Wilkinson  sued 
Overhoff  and  Taylor  for  the  rent  of  the  farm, 
and  was  defeated.  The  juiljrment  of  the  court 
below  was  correct,  and  will  be  affirmed.  Ail 
the  Judges  concurring. 


(5  Kan.  A.  408) 

MARTSVILLE  INV.   CO.  t.  HOLT.B  et  *1. 

(Coart  of  Appeals  of  Kansas.  Northern  Depart- 
ment, C.  D.     March  22.  1807.) 
Pdblic  Lands— Towm  Site— Actual  Occi-past — 

KKPOKT    op    Ci)MMlssri>NEU     ANI>     I'llOBATa 

.TiDGE— Deed  to  Town  Site  Company. 

1.  An  actual  occupant  of  a  town  site  upon 
Eovernmeiit  lands  euiercd  by  the  prohate  jmlw 
under  an  act  of  coiicress  approved  Ma.v  2:5.  1S-I4. 
for  the  relief  of  citizens  of  towns  upon  Innils  of 
the  United  Slates  under  certain  circmnstancps. 
and  an  act  to  rcBulale  tlie  enlrii>s  and  di-i;>iia;il 
of  town  sites  (Kan.  I.flw8  18.">7-{i8,  p.  3!i'.l),  is 
entitled  to  the  pos-icssion  of  the  portion  thereof 
actually  occupied  by  him.  regardless  of  the  re- 
port of  the  commissioners  or  the  deed  of  the 
prohate  jiiclRe. 

2.  The  report  of  the  commissioners  and  the 
deed  of  the  prohate  judKe  are  conclusive  and 
final,  nnlesfl  inipeachetl  for  fraud  or  hy  some  di- 
rect proceeding  within  a  reasonable  time,  as  to 
the  di.sposilion  of  unoccnpie<l  lots  amouK  the  ac- 
tual occn|)auta  of  said  town  site,  or  for  their  gen- 
eral good. 

3.  A  corporate  company,  such  as  the  Palmetto 
Town  Company  was,  may  be.  throuch  its  mem- 
bers, actinc  for  such  corporation  onl.v.  and  not 
in  their  individual  right,  the  sole  and  exclusive 
occupants  of  said  town  site,  and  under  such  cir- 
cumstances tlie  probate  judge  should  convey  such 
town  site  to  sneh  company. 

4.  The  principal  question  In  this  case  being 
whether  or  not  the  deed  from  the  probate  jud«e 
conve.ved  an.v  title  to  the  grantees  therein  named, 
the  understanding  and  circumstances  under 
which  said  deed  was  made  and  accepted,  and  the 
actions  of  the  grantees  thereunder,  were  proper 
subjects  of  inquiry,  and  any  competent  evidence 
tending  to  establish  the  defendants'  claim  in  re- 
lation thereto  was  proper. 

5.  If  the  grantees  in  said  deed  from  the  pro- 
bate judge  accepted  the  wme  as  ottlcers  and 
niendiers  of  the  Palmetto  Town  Company  only, 
and  afterwards,  for  a  great  number  of  years, 
held  out  to  the  world  and  asserted  tliat  said  rum- 
pa  ny  was  the  exclusive  owner  of  said  property. 
Bud  caused  the  (H'ople  on  said  town  site  to  be- 
lieve and  act  u|xiu  the  IHIef  that  such  was  the 
fact,  tliey  are  now  estopped  from  claiming  the 
title  to  iliemselves  thereunder. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Marshall  county; 
R.  1\.  .S|iiliiutn.  Jud^e. 

Action  by  the  Marysville  Invostinout  Cotn- 
pnny  airjilust  WilheUu  Hollo  .Tnd  others.  Juils- 
meut  for  defendants,  and  plaintiff  briugs  er- 
ror.    AlHrined. 

W.  S.  Glass,  for  pl.iintlff  In  error.  E. 
Hutchinson,  for  defendants  In  error. 

WRTJ-S,  J.  This  Is  an  action  brought  orlR- 
Inally  In  the  district  court  of  .Marsh.ill  county, 
Kan.,  by  the  Mnrysville  Invwsfniout  Company. 
a  corporation,  .i^ainst  the  defendants  herein, 
(or  the  recovery  of  the  pussetisiou  of  cerlulu 


lots  in  the  town  of  Palmetto,  now  Incorpo- 
rated into  and  being  a  part  of  the  cit7  of 
MarysvUle,  Marshall  county,  Kan.,  and  for 
the  rents  and  profits  thereof.  The  defend- 
ants filed  a  general  denial,  and  upon  the  issues 
thus  joined  a  trial  was  had  to  a  Jaiy  at  the 
February  term  of  said  court,  18J>4.  The  Jury 
returned  a  verdict  for  the  defendants,  which 
was  approved  by  the  court,  and  Judgment  ren- 
dered for  costs.  Exceptions  were  duly  saved, 
and  the  case  brought  to  this  court  for  review. 

The  iilaintlff.  to  prove  title  In  It,  Introduced: 
First.  The  patent  from  the  United  States  to 
Jo!<bua  E.  Cl.ardy,  as  probate  Judge  of  Mar- 
shall county,  Kan.,  in  trust  for  the  sever.al 
use  and  benefit  of  the  occupants  of  the  town 
site  of  Palmetto,  according  to  tbelr  respective 
interests  under  the  act  of  congress  of  May  23, 
1844.  Second.  A  dceti  from  Joshua  K.  Clardy, 
probate  Judge  of  Mnrshall  county,  Kansas  ter- 
ritory, dated  the  2SUi  day  of  October,  1858, 
to  certain  parties  therein  designated  as  mem- 
bers of  the  Palmetto  town  company,  the  first 
clause  of  said  dee<l  being  as  follows:  "This 
indenture,  made  the  twenty-eighth  day  of  Oc- 
tober, in  the  year  one  thousand  eight  hundred 
and  fifty-eight,  between  J.  R  CUirdy,  Judge 
of  probate  court  In  and  for  Mnrshall  county, 
and  territory  of  Kans.os,  acting  in  relation 
to  the  Palmetto  Town  Company,  according  to 
the  statutes  of  Kansas  as  in  such  oases  m.ade 
and  provided,  and  P.  .1.  Marshall,  A.  Morrell, 
W.  S.  Brusfer,  O.  D.  Prentiss,  J.  R.  Quarels. 
U.  Y.  Shiblcy,  J.  P.  Miller,  R.  A.  West.  A.  8, 
Vflught,  J.  R.  S.  Aliston,  J.  II.  Meyer,  and  J. 
S.  Magill,  members  of  the  Palmetto  Town 
Company,  parties  of  the  second  part."  Tlilrd. 
A  series  of  deeds  from  the  larger  part  of  the 
grantees  of  the  last  above  mentioned  deed, 
their  heirs,  legal  representatives,  and  assigns, 
to  the  plaintiff  In  error  herein,  quitclaiming 
unto  said  company  the  land  described  in  philn- 
tlfTs  petition;  it  being  a  part  of  the  same 
laud  described  In  the  patent  of  the  probate 
Judge  and  In  the  deed  from  the  probate  Judge 
of  the  grantees  therein;  said  deeds.  In  the 
nggi'pgate.  pretending  to  convey  to  s.Tid  plain- 
tiff in  error  the  undivided  forty-two  sl.xtieths 
of  the  property  as  convej'ed  l)y  the  probate 
judge.  The  defendants  substantially  admit 
that  their  title  Is  ouly  a  possessory  one. 
founded,  as  regards  part  of  the  lots,  on  void 
tjix  deeds. 

The  principal  question  In  this  case  Is  In  re- 
lation to  the  deed  from  the  probate  jtidge  to 
the  pnrtle.'!  therein  described  as  grantees.  The 
defendants  claim,  In  substai^ce,  that  the  deed 
from  the  probate  judge  under  an  act  of  con- 
grcs.s  for  the  relief  of  citizens  of  towns  ui>on 
the  lands  of  the  United  States  under  certain 
circutiistances.  approved  Mtiy  23.  1844.  and 
an  act  to  regulate  the  entries  and  disposal  of 
town  sites  (Knn.  i^ws  IS-'iT-CiS.  p.  300),  should 
li.nve  been  made  to  the  Palmetto  Town  Cofn- 
pauy,  that  company  being  the  party  that  was 
legally  entitled  to  the  same.  It  was  further 
contended  by  s.ild  defendants  that  said  deed 
fl'uui  the  probate  Judge  waa  inteuUeU  to  con- 
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vey  said  property  to  the  Palmetto  Town  Com- 
pany, and  that  was  supposed  by  the  parties 
to  be  the  legal  effect  thereof.  A  large  amount 
of  evldeiif-e  was  Introduced  tending  to  show 
that  the  deed  in  controversy  was  made,  ae- 
knowledged,  and  delivered  with  that  view; 
that  the  Palmetto  Town  Company  assumed 
control  of  the  property,  subdivided  It  into  lots, 
and  made  a  large  number  of  conveyances 
thereof;  and  that  the  individual  members  of 
isaid  town  company  never  asserted  or  claimed 
any  interest  in  the  property  of  said  town  un- 
til Ions  after  the  town  company,  as  a  corpora- 
tion, became  extinct  by  lapse  of  time.  The 
supreme  court  of  Kansas,  in  Investment  Co. 
V.  Munson,  41  Kan.  491,  24  Pac.  977,  had  this 
same  deed  before  it  for  consideration.  In 
that  case  this  plaintiff  was  claiming  first,  un- 
der said  deed,  a  title  to  the  lots  in  controversy 
in  tliat  action,  in  said  town,  through  the  town 
company;  and  the  court  held  that  the  Palmet- 
to Town  Company  was  created  by  an  act  of 
the  legislature  approved  February  14,  1857, 
which  failed  to  provide  the  duration  of  its 
existence,  and  that  it  ceased  to  exist  10  years 
after  its  creation,  and  that  it  was  therefore 
powerless  to  execute  a  conveyance  of  real  es- 
tate at  the  date  of  the  deed  offered  In  evi- 
dence. Aft'»r  the  deed  from  the  town  com- 
pany had  been  offered,  and  excluded  by  the 
court  below,  the  plaintiffs  then  offered  a  deed 
from  F.  .1.  Marshall,  one  of  the  grantees  in 
said  deed  from  the  probate  Judge,  purporting 
to  convey  his  interest  in  the  land  that  had 
l)een  entered  as  the  Palmetto  town  site,  in- 
cluding all  the  lots  remaining  unsold,  or 
which  had  been  conveyed  by  the  Palmetto 
Town  Company.  This  deed  was  rejected  by 
the  court  below,  as  were  a  number  of  other 
deeds  of  lllce  character  exe<»uted  by  the  gran- 
tees mentioned  in  the  deed  from  the  probate 
Judge,  and  who  are  therein  described  as  mem- 
bers of  the  Palmetto  Town  Company.  It  was 
urge<l  that  the  deeds  were  lneomi)etent  be- 
cause the  only  title  which  the  grantors  had  in 
the  property  was  derived  from  the  deed  of 
the  probate  Judge  to  P.  ,7.  Marshall  et  al.,  and 
that  as  the  deed  of  the  probate  Judge  does  not 
purport  to  convey  title  to  the  Palmetto  Tovm 
Company,  but  by  its  terms  undertalces  to 
convey  to  F.  J.  Marshall  et  al.  as  individuals, 
such  conveyance  was  not  In  accordance  with 
the  rules  and  regulations  prescribed  by  the 
legislature  of  the  territory  of  Kansas  relating 
to  the  entry  and  disposal  of  town  sites;  and 
the  court  below  held,  as  a  matter  of  law,  that 
the  deed  from  the  probate  Judge  was  ineffec- 
tual to  convey  any  title  to  the  grantees  named 
therein  as  Individuals,  and,  as  they  Individ- 
ually acquired  no  title  by  that  deed,  they 
cuuld  not,  as  individuals,  convey  any  title  to 
the  Marysvilie  Investment  Company.  Tliis 
the  supreme  court  held  was  error,  saying: 
"Hie  probate  Judge  having  made  the  deed  to 
these  individuals,  it  will  be  presumed,  in  the 
absence  of  evidence  to  the  contrary,  that  the 
parties  to  whom  the  deed  was  made  wei-e  oc- 
cupants, and  entitled  to  a  convei-ance,  and 


that  the  town  company  was  not  an  occupant, 
nor  entitled  to  a  couveyance.  ♦  *  »  The 
rights  of  the  parties  and  the  effect  of  the  con- 
veyances cannot,  however,  be  determined  in 
this  case.  The  testimony  wajs  cut  short  on 
the  exclusion  of  the  conveyances  referred  to, 
and,  as  the  rights  and  relations  of  F.  J.  Mar- 
shall and  other  grantees  in  and  to  the  town 
site  in  question  were  not  fully  disclosed,  we 
will  not  at  this  time  undertake  to  define  their 
rights,  or  the  effect  of  the  conveyances  which 
were  made."  In  the  case  at  bar  the  sole 
questions  upon  which  evidence  was  Introduced 
and  contest  made  by  the  defendants  was  that 
the  deed  in  controversy  was  made  Intending 
to  convey  the  property  therein  described  to 
the  Palmetto  Town  Company;  that  the  deed 
was  delivered  to  the  town  company,  and  ac- 
cepted by  it;  the  expenses  of  platting  and 
managing  the  property  paid  by  the  company; 
and  the  individual  members  thereof  never 
claimed  the  property  as  their  individual  prop- 
erty, but  claimed  it  as  the  property  of  the 
company,  and  were  estoiiped  now  from  as- 
serting personal  ownership  therein.  In  Town 
Co.  V.  Marls,  11  Kan.  128,  the  United  States 
statute  in  question  was  held  to  be  intended 
for  the  benefit  of  those  actually  occupying  the 
town  site  by  settlement  and  Improvement 
thereon,  and  to  secure  to  them  severally,  at 
the  minimum  price,  all  lands  actually  occupied 
by  them,  and  the  benefit  of  the  sale  of  such 
other  lands  within  the  limits  of  the  town  as 
were  not  actually  occupied,  and,  while  the 
state  authorities  have  the  right  to  provide  the 
rules  and  regulations  by  which  said  trust  is 
to  be  executed,  yet  they  cannot  change  the 
trust  by  substituting  otlier  parties  to  receive 
its  benefits  than  those  Indicated  in  the  law 
of  congress,  and  add,  "The  law  was  made  for 
the  benefit  of  the  occupants  of  the  town,  and 
not  for  speculators."  This  decision  was  fol- 
lowed in  the  succeeding  ca.<!e  of  Town  Co.  v. 
De  Long,  11  Kan.  152.  In  the  case  of  Sherry 
V.  Sampson,  Id.  611,  the  court  held,  in  a  case 
in  relation  to  this  same  town  site,  that  the 
probate  Judge  was  the  proper  party  to  malce 
such  entry,  and  after  entering  said  land  he 
held  it  In  trust  for  the  benefit  of  those  actually 
occupying  the  town  site,  and  according  to  tlieir 
resi)eotlve  interests,  and  It  is  his  duty  to  vaaka 
deeds  therefor  to  the  actual  occupants,  re- 
spectively; and,  when  he  has  made  a  deed 
for  any  portion  thereof  to  any  i)erson,  it  will 
be  presumed,  in  tlie  absence  of  anything  to 
the  contrary,  that  he  has  made  the  deed  to 
the  proper  person.  In  tlie  case  of  Jackson  v. 
Town  Co.,  23  Kan.  542,  the  question  as  to 
what  should  become  of  the  unoccupied  lots  of 
a  town  site  entere<l  under  said  act  was  sug- 
gested, but  not  decided.  In  the  case  of  Rath- 
bone  V.  Sterling,  25  Kan.  444,  the  court  held 
that  the  award  of  commissioners  and  deed  of 
the  probate  Judge  were  not  conclusive  as 
against  an  actual  possessor  and  sole  occupant 
of  a  lot  in  such  town  site;  but  the  argument 
in  the  opinion  would  indicate,  though  not 
expressly  so  deciding,  that  the  award  of  the 
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commlasionen  and  the  d«ed  of  the  probate 
judge  would  be  conclusive  in  relation  to  the 
distribution  of  the  unoccupied  lota  among  the 
oceapants  of  said  town,  unless  the  same  was 
Impeached  for  fraud  or  by  some  direct  pro- 
ceeding within  a  reasonable  time.  In  Gnffln 
T.  Unney,  26  Kan.  717,  the  court  held  that  the 
title  of  the  actual  occupant  is  superior  to  the 
title  Tinder  the  deed  from  the  probate  judge. 
These  are  all  the  decisions  of  our  supreme 
court  which  we  have  been  able  to  find  bearing 
more  or  less  directly  on  the  issues  of  this  case, 
and  from  them  it  seems  to  us  we  are  justified 
In  deducing  the  followUig  general  principles, 
Tlz.: 

1.  That  an  actual  occupant  of  such  a  town 
site  is  entitled  to  the  portion  thereof  actually 
occupied  by  him,  regardless  of  the  decision  of 
the  commissioners  or  the  deed  of  the  probat* 
Judge. 

2.  That  the  decision  of  the  commissioners 
and  the  deed  of  the  probate  judge  would  be 
conclusive  and  binding,  unless  attacked  for 
fraud  or  by  some  direct  proceeding  within  a 
reasonable  time,  as  to  the  distribution  of  the 
unoccupied  lots  among  the  actual  occupants  ot 
said  town  site,  or  for  their  general  good. 

3.  That  a  corporate  company,  such  aa  the 
Palmetto  Town  Company,  may  be,  through  Its 
members,  acting  for  said  corporation  only,  and 
not  in  their  individual  right,  the  sole  and  ex- 
dusive  occupants  of  said  town  site,  and  under 
such  circumstances  the  proliate  judge  should 
convey  said  site  to  said  company. 

4.  As  the  principal  question  in  this  case  la 
whether  or  not  the  deed  from  the  probate  judge 
conveyed  any  titie  to  the  grantees  therein  nam- 
ed, the  understanding  and  circumstances  imder 
which  said  deed  was  made  and  accepted,  and 
the  action  of  the  grantees  thereunder,  were 
proper  subjects  of  inquiry,  and  any  competent 
evidence  tending  to  establish  the  defendants 
claim  In  relation  thereto  was  proper. 

6.  If  the  grantees  hi  said  deed  from  the  pro- 
bate judge  accepted  the  same  as  officers  and 
members  of  the  Palmetto  Town  Company  only, 
and  afterwards,  for  a  great  number  of  years, 
held  out  to  the  world  and  asserted  that  said 
company  was  the  exclusive  owner  of  said  prop- 
erty, and  caused  the  people  on  said  to^vn  site  to 
believe,  and  act  upon  the  belief,  that  such  was 
the  tact,  they  are  now  estopped  from  claiming 
title  to  themselves  thereunder. 

The  instructions  of  the  court  presented  to  the 
jury  these  issues  plainly  and  fairly,  and  the  Ju- 
ry found  for  the  defendants.  We  think  the  hi- 
Btructions  of  the  court  were  correct  upon  the 
main  issue  in  the  case,  and  that  no  reversible 
error  appears  therehi.  The  Judgment  of  the 
court  below  will  be  affirmed. 

Mcelroy,  j.,  concurs. 

UAHAN,  P.  J.  I  cannot  agree  with  my 
brethren  In  their  Judgment  in  this  case.  The 
plaintiff  showed  by  proper  conveyances  a  title 
founded  upon  a  patent  from  the  government  of 
the  United  States  to  J.  B.  Clardy,  probate  judge 
of  Marshall  county,  "In  trust  for  the  several 
use  and  benefit  of  the  occupamtt*  of  the  town 


■Ite  of  Palmetto  aeoerdlng  to  tbtit  napectlTe 
interests,"  nnder  the  act  of  congress  at  May 
23, 1844.  Clardy,  in  the  execntion  ol  tUa  tmst, 
by  deed  duly  executed  and  delivered,  ooDveyed 
the  lands  in  controversy  to  F.  J.  Marshall,  A. 
Morrell,  W.  S.  Brewster,  O.  D.  Prentlai,  J.  R. 
Quarles,  R.  Y.  Shibley,  J.  P.  MiUer,  R.  A. 
West,  A.  8.  Vaught,  J.  R.  Sallston.  J.  H.  May- 
er, and  J.  S.  Maglll.  members  of  the  Palmetto 
Town  Company.  These  grantees  held  the  land 
as  tenants  in  common.  By  separate  convey- 
ances from  a  number  of  tbese  grantees  and 
theh:  heirs,  the  plaintiff  acquired,  and  upon  the 
trial  proved  a  titie  by  deeds  to,  «*/«a  of  the 
lands  sought  to  be  recovered  by  them  in  the 
cause.  It  was  conceded  on  the  trial,  and  the 
court  so  charged  the  jury,  that  the  defendants 
were  occupants  without  titie  of  any  khid  save 
mere  possession.  The  defendants  and  those 
under  whom  they  claimed  possession  had  been 
occupants  of  one  lot,  numbered  7,  about  10 
years.  The  defendants  in  no  manner  connect- 
ed themselves  at  any  time  with  the  patent 
titie,  nor  do  they  pretend  that  they  were  occu- 
pants of  the  town  site,  so  as  to  have  any  right* 
or  equities  that  could  have  been  violated  by  the 
deed  of  the  probate  judge  to  Marsiiall  and 
others.  The  patent  is  dated  April  17,  18G2. 
The  deed  by  Clardy  to  the  grantees  described  as 
members  of  the  Palmetto  Town  Company  is 
dated  January  3,  1859.  This  deed  has  been 
twice  considered  by  the  supreme  court  of  this 
state.  Sherry  v.  Sampson,  11  Kan.  611;  In- 
vestment Co.  T,  Munson,  44  Kan.  481,  24  Pac 
877.  To  avoid  the  force  of  these  conveyances, 
the  defendants  contended:  First,  that  the 
Clardy  deed  was  not  intended  to  be  what  It  is 
on  its  face,  and  as  declared  by  the  supreme 
court,— a  deed  to  the  individuals  therein  named 
and  designated,— but  was  a  deed  intended  to 
convey  the  land  to  the  corporation  called  the 
Palmetto  Town  Company,  and  that  the  corpo- 
ration was  hi  fact  the  rightful  owner  of  the 
bind,  and  therefore  the  individuals  named  in 
the  deed  were  not  the  owners,  and  that  the 
deed  Is  void  therefor;  second,  that  the  gran- 
tees named  in  the  deed,  from  1859  to  1861,— 
that  is,  to  the  beginning  of  the  war  of  the  Re- 
bellion,—treated  it  as  a  deed  to  the  corpora- 
tion, and  not  to  them  as  Individuals.  At  the- 
last-named  date  all  save  two  of  them  left  the 
state  of  Kansas,  going  to  different  states  and 
territories.  They  did  not  thereafter  pay  tax- 
es on  the  land,  or  openly  assert  ownership 
therein.  By  reason  of  these  facts  the  opinion 
generally  prevailed  in  the  community  that 
there  was  no  way  to  obtain  title  thereto  save 
by  tax  deed  or  prescription.  Therefore  de- 
fendants claim  that  they,  the  said  grantees, 
and  plaintiff  claiming  under  them,  are  in  law 
estopped  from  asserting  their  title  under  said 
Clardy  deed  against  the  defendants,  or  against 
such  persons  as  had,  acting  upon  the  public 
opinion  they  induced,  attempted  to  acquire 
title  to  the  land  by  tax  deed  or  adverse  pos- 
session. The  defendants  nowhere  pretend 
that  they  were  Induced  to  act  upon  the  belief 
that  the  corporation  was  the  owner  by  reason 
of  the  conduct  of  the  grantees  In  the  Clardy 
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deed,  or  otherwise  tban  by  the  gossip  to 
that  effect,  and  that  the  legal  existence  of 
the  corporation  had  expired,  so  that  It  could 
not  convey.  Hence  they  concluded  they  must 
resort  to  obtaining  tax  deed,  prescription 
title,  or  obey  the  Scriptural  Injunction,  and 
cease  to  covet  the  land.  It  strikes  me  as 
a  startling  as  well  as  a  novel  application 
of  the  doctrine  of  estoppel  by  conduct.  Up- 
on these  facts  the  court  Instructed  the  Jury 
•8  follows:  "Fourth.  If,  for  more  than  25  years, 
the  plaintiff's  grantors  represented  tbe  Pal- 
metto Towa  Company  as  the  owner  of  the 
property  In  controversy,  or  for  that  length  of 
tltue  permitted  tiie  Palmetto  Town  Ck>mpany  to 
appear  as  such,  or  as  having  complete  authority 
oree  it,  and  afterwards  made  claim  of  owner- 
ship, and  made  deed  attempting  to  convey  their 
Interest  to  tbe  plaintiff,  the  plaintiff  will  now 
be  estopped  to  deny  such  ownership  or  author- 
ity of  the  Palmetto  Town  Company  against 
persons  who,  relying  on  such  representations  or 
silence,  have  purchased  or  acquired  Interests 
In  tbe  property."  This  Instruction  Is  not  ap- 
plicable to  tbe  facts  as  shown  by  tbe  defend- 
ants themselves,  and  could  only  serve  to  mislead 
the  Jury.  Accoi-dlng  to  the  evidence  offered 
by  defendants,  the  Palmetto  Town  Company 
was  incorporated  by  the  legislature  of  the  ter* 
rltory  of  Kansas  Pebniary  14,  1857.  It  ceoAeA 
to  have  legal  existence  February  5,  1867. 
There  was  a  futile  effort  to  resuscitate  the  cor- 
poration In  18S7.  In  18S0  Albert  Morrell,  as 
president  of  tbe  company  aiid  as  agent  of  the 
Clardy  grantees,  made  two  deeds  of  part  of  the 
lots  of  the  town  site.  The  records  of  the  com- 
pany from  May,  1859.  to  July  2,  1861,  offered 
In  evidence  by  the  defendants,  disclose  confu- 
sion in  the  minds  of  the  grantees  of  Clardy  as 
to  where  the  legal  title  rested.  This  is  as 
much  as  can  be  said  of  those  proceedings  of  the 
membera  of  the  corporation.  At  the  latter 
date  tbe  record  closed,  and  began  again  Janu- 
ary 24,  1887,— long  after  the  defendants  had 
acquired  possession  of  the  premises  In  contro- 
versy. During  the  Interim  from  July,  1861, 
to  January,  1887,  the  corixirators  were  scat- 
tered. At  the  latter  date  11  of  the  13  were 
present  in  person  or  by  attorney.  The  mem- 
bers of  the  company  and  their  attorneys  In  fact 
had  a  number  of  meetings  from  January  24, 
1887,  to  June  14,  1888,  when  they  authorized 
a  sale  to  the  plaintiff  of  all  their  Interest  in  tbe 
town  site,  and  made  provision  for  quitclaim 
deeds  from  the  various  members  or  their  heirs. 
There  was  tbe  same  confusion  apparent  as  to 
tbe  rights  of  the  corporation  and  the  individual 
members  that  characterized  their  earlier  meet- 
ings and  proceedings.  No  other  evidence  Is 
contained  In  tbe  record  of  acts  comprising  an 
estoppel  by  conduct. 

The  court  Instructed  the  Jury  further  as  fol- 
lows: "Fifth.  If  tbe  plaintiff's  grantors,  for 
more  than  twenty-five  years  owners  of  the 
property  in  suit,  neglected  to  pay  taxes  on  the 
property,  and  made  no  claim  to  It,  and  suf- 
fered tlie  corporation  called  tbe  Palmetto  Town 
Company  to  be  held  out  to  the  world  as  the 
owner,  and  after  sold  corporation  had  become 


defunct  so  that  It  conld  not  make  deeds  for 
real  estate,  suffered  tbe  belief  to  prevail  In  the 
community  that  a  tax  title  was  the  only  ob- 
tainable title  to  the  property,  and  without  ob- 
Jectlon,  and  without  making  known  their  claim 
to  the  property,  suffered  the  defendant  and  his 
predecessors  In  Interest  to  take  possession  of 
tbe  property  under  tax  deeds,  and  make  valu- 
able and  lasting  Improvements,  greatly  en- 
hancing tbe  value  thereof,  under  the  honest 
belief  on  the  part  of  the  defendant  and  his 
grantors  that  their  tax  titles  were  all  the  title 
that  was  obtainable,  and  in  Ignorance  of  any 
claim  on  the  part  of  the  grantors  of  the  plain- 
tiff, the  plaintiff's  grantors  would  now  be  es- 
topped from  asserting  title  to  the  property,  and 
tbe  plaintiff,  their  grantee,  would  be  in  no  bet- 
ter position,  but  would  also  be  estopped.  If 
you  find  from  the  evidence  that  the  plaintiff 
Is  so  estopped,  you  will  return  a  verdict  for 
tbe  defendants."  The  analysis  of  this  is  that 
a  party  who  does  not  pay  his  taxes  must  be 
careful  that  the  purchaser  at  the  tax  sale  (an 
adversary  proceeding)  is  correctly  informed  as 
to  who  Is  tbe  true  owner,  because.  If  he  should 
not  look  np  the  records,  but  rely  upon  public 
rumor,  and  the  tax  proceedings  should  prove 
a  failure  In  conferring  title,  forfeiting  your 
estate,  that  you  will  suffer  a  forfeiture  by 
estoppel.  I  am  compelled  to  bold  that  the 
case,  on  tbe  facts,  lacks  the  essential  elements 
of  estoppel,  and  ttaat  the  law  given  by  the 
court  Is  not  the  law  of  estoppel  by  conduct 

As  to  tbe  proposition  that  the  defendants,  In 
no  manner  connected  with  the  plaintiff's  claim 
of  title,  having  no  Interest  that  could  have 
been  prejudiced  by  tbe  deed  when  made,  and 
not  having  acquired  any  sncb  interest  can 
impeach  tbe  deed  for  fraud  or  mistake,  I  am 
utterly  unable  to  agree  thereto.  The  supreme 
court  In  Sherry  v.  Sampson,  11  Kan.  611, 
says:  "And  a  person  who  has  no  Interest  in 
tbe  land  will  not  be  allowed  to  raise  any  ques- 
tion as  to  whether  the  probate  Judge  has  made 
the  deed  to  the  proper  party  or  not."  This  Is 
the  universally  recognized  rule,  as  I  read  tbe 
cases  and  tbe  text  writers.  It  is  the  reason- 
able role,  tbe  ethical  nde,  tbe  logical  rule. 
Story,  Eq.  Jnr.  |  165;  Smelting  Co.  v.  Kemp, 
104  U.  S.  647;  Houck  v.  Kelsey,  17  Kan.  333; 
Carithers  v.  Weaver,  7  Kan.  110;  Green  T. 
Barker  (Neb.)  66  N.  W.  1032.  The  court  In- 
structed the  Jury  on  this  branch  as  follows: 
"Sixth.  The  act  of  congress  under  which  tbe 
probate  Judge  of  Marshall  cotmty  entered  the 
town  site  made  the  probate  Judge  a  trustee  for 
the  occupants  of  the  town  site,  according  to 
their  respective  Interests.  Under  this  law  the 
occupants  of  tbe  town  site  at  the  time  it  was 
entered  were  entitled  to  &  deed  or  deeds  from 
the  probate  Judge  for  their  respective  Interests. 
In  making  such  deed  the  probate  Judge  was  to 
be  governed  by  such  rules  and  regulations  as 
should  be  prescribed  by  the  legislative  author- 
ity of  tbe  state  or  territory  in  which  said  town 
site  was  situate,  so  far  as  such  rules  and  regu- 
lations did  not  conflict  with  said  act  of  con- 
gress. Tbe  territorial  legislature  of  Kansas 
passed  In  1858  an  act  which  provided.  In  sub- 
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stance,  that  where  the  persons  who  selected 
or  laid  out  a  town  site  have  been  Incorporated 
as  a  town  company,  with  power  to  purchase 
and  hold  the  land  on  which  such  town  site  Is 
situated,  It  should  be  the  duty  of  the  probate 
judge  to  convey  the  land  thus  entered  to  such 
Incorporated  company.  Under  the  provisions 
of  these  two  acts,  If  it  is  shown  by  the  evi- 
dence that  the  persons  who  selected  and  laid 
out  this  town  site  of  Palmetto  were  incorpo- 
rated as  the  Palmetto  Town  Company,  with 
power  to  purcltase  and  hold  the  land  on  which 
said  town  site  was  situated,  and  if  the  Pal- 
metto Town  Company,  so  incorporated,  was 
the  sole  occupant  of  said  town  site,  then  it 
was  the  duty  of  said  probate  Judge  to  deed 
said  town  site  to  said  company,  and  any  deed 
made  by  him  to  any  other  person  or  persons 
would  be  void,  and  would  convey  no  title  to 
the  Individuals  named  therein;  and  this  would 
be  true  although  some  or  all  of  the  individuals 
named  In  said  deed  were  actually  occupying 
some  port  of  said  town  site.  If  their  occupancy 
was  merely  as  members  of  the  Palmetto  Town 
('ompany,  and  for  the  puri'ose  of  enabling  said 
company  to  malse  good  Its  occupancy  of  said 
town  site,  and  to  acquire  title  thereto  under 
the  laws  already  referred  to."  The  record  dis- 
closes that  the  grantees  named  in  the  deed  of 
the  probate  judge  were  the  memliers— all  the 
members— of  the  coriwration  called  the  Pal- 
metto Town  Company;  that  two  of  them  had 
residences  on  the  land,  occupied  by  them  and 
their  families.  They  were  the  sole  benett- 
claries  of  any  deed  that  could  have  been  made 
by  the  probate  judge  lawfully.  The  coipo- 
ration,  with  the  deed  to  it,  would  have  occu- 
pied the  sa-iae  relation  of  trustee  to  the  actual 
occupants.  Why  was  the  deed  void  under 
these  circumstances?  As  to  whom  was  it 
void?  The  world  at  large,— everj'  intnider, 
like  the  defendants,  who  sought  to  obtain  an 
adverse  title  by  tax  deed  and  adverse  posses- 
sion? The  deed,  under  the  facts  disclosed 
by  the  record,  was  not  void.  Had  it  been 
made  in  violation  of  any  occupant's  vested 
right  at  the  time  It  was  made.  It  could  have 
been  avoided  to  the  extent  of  such  interest 
or  the  title  so  conveyed  held  to  be  in  trust 
for  the  Ijeneflt  of  sudi  occupant  to  the  ex- 
tent of  his  Interest,  and  no  more.  The  In- 
struction is  erroneous,  misleading,  and  prej- 
udicial, and  a  verdict  obtained  upon  such 
assertion  of  law  ought  not  to  stand.  Our 
supreme  court,  in  Riggs  v.  Anderson,  47 
Kan.  60,  27  Pac.  112,  reversed  the  judgment 
of  the  district  court  of  Butler  county  for 
holding  as  the  district  court  of  Marshall 
county  held  in  this  case.  It  says:  "In  an 
action  for  the  recovery  of  real  estate,  where 
the  plaintiff  claimwl  title  under  a  certlflcate 
issued  by  a  town-site  company,  duly  assigned, 
showing  that  the  holder  was  entitled  to  a 
good  and  sutHcient  warranty  deed  as  soon  as 
such  company  should  receive  the  title  to  the 
town  site,  and  such  town-site  coniijauy  ob- 
tained the  title  through  the  probate  judge,  but 
never  made  a  deed  to  the  assignee  of  such 


certlflcate,  and  the  corporation  expired  by 
limitation,  and  the  defendant  claimed  under 
tax  deeds  which  were  void,  and  the  fact  was 
that  he  had  been  In  possession  of  the  premises, 
and  had  made  lasting  and  valuable  improve- 
ments thereon,  more  than  one  year  before  suit 
was  brought,  held,  that  the  plaintiffs  title  was 
paramount  to  that  of  the  defendant,  and  that 
he  was  entitled  to  recover  as  the  equitable 
owner  of  such  real  estate."  In  this  case  the 
equitable  right  and  the  legal  title  were  In  the 
piafaitiff,  to  the  extent  of  *'/«o  of  the  lands, 
and  they  should  recover  that  amount:  and 
there  exists  no  reason  for  holding  that  its  legal 
title  should  be  impeached  for  fraud  or  mis- 
take, nor  did  it  do  anything  that  In  law  or 
common  honesty  should  estop  it  from  assert- 
ing its  rigiit 


REIGHART  v. 


(5Kaii.App.  i61) 
HARRIS. 


(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, C.  D.     June  10,  1897.) 

Appeal  —  Necessakt  Paktt  —  DiscnAKOE  of 
Uaknishek. 

1.  A  garnishee  who  has,  by  stipubitiou  in  the 
case,  lieen  r»"loHse<i  from  the  lialiility  of  having 
a  judsnuMit  rcndcrpd  agiihust  hhn,  and  converted 
by  sncli  Htipiilsiliou  into  a  mere  stakeholder  or 
custodian  of  funds,  holding  them  subject  to  the 
order  of  the  court,  is  not  a  nocv.ssarj'  party  to  a 
petition  in  error  to  review  an  order  discharging 
sueh  funds  so  held  l)y  such  garnishee  from  the 
lien  of  said  ganiishmcnt. 

2.  This  court  has  jurisdiction  to  review  an  or- 
der discharging  funds  garnishe*!  in  a  cause,  up- 
on a  iietilion  in  error  filed  Ijefore  final  judgment 
in  such  cause,  and  while  such  cause  is  yet  pend- 
ing in  the  trial  court  for  trial  upon  the  merits, 
iKrtwecn  the  plaintiff  and  defendant,  under  par^ 
agraph  4(>41  of  the  General  Statutes. 

(Syllabus  by  the  Court.) 

Krror  from  district  court,  Geary  county; 
Jnuies  Humphrey,  Judge. 

Action  l)y  Maggie  I'.  Relghart  against  Ella 
M.  Harris.  From  an  order  discharging  a 
certain  fund  garnished  as  exempted,  plain- 
tiff brings  error.     .Motion  to  dismiss. 

W.  S.  Roark,  for  plaintiff  In  error.  Thos. 
Dever,  for  defendant  In  error. 

MAH.\N,  P.  J.  This  Is  a  petition  In  error 
for  the  purpose  of  reviewing  an  order  of  the 
district  court  of  Geary  county  discharging  a 
certain  fund  gamislied  in  tiie  case,  upon  the 
ground  that  the  fund  was  exempted  by  the 
statute. 

The  first  reason  assigned  why  the  petition 
in  en-or  sliouid  be  dismissed  is  that  all  of  the 
necessary  parties  are  not  before  the  court. 
An  examination  of  tlie  record  shows  that  the 
garnishee  has  no  interest  in  this  controversy. 
By  reason  of  the  situation  of  the  case,  no 
judgment  was  or  is  to  be  entered  against  the 
garnishee.  By  stipulation  of  the  parties,  the 
garnisiiee  now  holds  tlie  fund  simply  as  tlie 
custodian  of  tiie  court,  subject  to  Its  order. 
If  the  order  of  tlie  court  discharging  the 
garnishee  is  correct,  the  money  is  to  be  paid 
to  the  defendant  in  error.     If  the  order  is 
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KTersed.  xnA  If  It  should  finally  be  dPter- 
mined  that  the  fund  was  not  exemj^t  from 
seizure  upon  garnishment  proceedinss,  then 
the  money  is  to  be  paid  to  the  plaintiff  in 
error.  A  reversal  of  the  order  in  this  case 
could  not,  in  any  sense,  atToot  the  rights  of 
the  bani:.  garnislipe.  The  o»'tire  controversy 
is  between  the  plaintirf  In  error  and  defend- 
ant In  error;  hence  there  is  no  merit  in  the 
flr.st  ground. 

The  second  ground  is  tlie  same. 

The  third  ground  nsslgnod  us  a  reason  why 
the  petition  in  ei'ror  should  be  dismissed  is 
that  the  record  is  insutltcient.  The  case 
comes  here  ni)on  a  fr.nnscript  of  tlie  record, 
including  bill  of  e.'iceptions.  dlscloslnj;  the 
proceedings  of  the  court.  It  nppc.nrs  to  be  a 
complete  tr.nnscrlpt  of  the  proceedings,  and  Is 
sufticient.  Hence  there  Is  no  merit  in  the 
third  ground. 

nie  fourth  ground  Is  tli.nt  an  order  dis- 
charging funds  in  the  hands  of  a  garnishee, 
entered  in  the  district  court  prior  to  the  de- 
termination of  the  mcjits  of  the  action  to 
which  the  g.irnlshinont  is  .nncillary.  Is  not 
such  an  order  as  can  be  reviewed  upon  ap- 
peal while  such  action  Is  still  pending,  un- 
tried. In  the  district  court.  r.nr.Tcinph  4(Ul 
of  the  Cenontl  Statutes  defines  the  Jurisdic- 
tion of  the  supreme  court  and  tiic  jurisdiction 
of  this  court.  Wh.ntever  orders  the  supreme 
court  may  review  this  court  iiiny  review  If 
the  amount  Involved  brings  It  within  Its  Ju- 
risdiction. Section  4(1-11  provides  that  the  su- 
preme cotirt  may  reverse,  vnrate.  or  modify 
an  order  of  the  district  court  tlint  discharges, 
vacates,  or  modules  a  provisional  remedy. 
An  order  dlseharginc  funds  gnrnlshed  in  a 
case  Is  an  order  modlfving  a  provisional  rem- 
edy, and  Is  reviewable,  under  the  provisions 
of  the  section  cired.  Tlie  luollon  is  denied. 
All  the  judges  conciirrltig. 


6  Kan.  A.  437) 

CHICAGO,  n.  T.  &  r.  nx.  ro.  r,  ptttrm. 

(Court  of  Appeals  of  Kansas.  Nortliern  Depart- 
nieut,   C.   D.     .Murob   22,   1SS)7.) 
Actions  in  DirrRUENT  Statrs— F.xemptiovs. 
It  is  not  a  bar  to  nn  netion  for  wnses  m  a 
state   where  w«;;i's  are  exempt  tliat  jiKUmeiit 
for  such  wa^res  liail   l>ecii   remlcreil  iijiainst   de- 
fendant.  IIS  giirnisliiv  of   plaintiff,   iu  a   slate 
where  wagvs  are  not  exempt. 

Error  from  district  court,  neptibllc  county; 
F.  W.  Sturges,  Judge. 

Action  by  E.  H.  Stin-m  against  the  Chicago, 
Rock  Island  &  racifle  Kail  way  Coiupaiiy. 
Judgment  for  plalntliT.  Defendant  brings  er- 
ror.    Attirnied. 

M.  A.  I-ow  and  W.  F.  Evans,  for  plaintiff  In 
error.  V.  D.  BuUen  and  Thus.  Dover,  for  de- 
fendant in  error. 

■\TKr.I.S,  J.    The  facts  of  this  case  are  suli- 
stantially  as   follow.-?:     E.   H.   Xturm    worked 
for  the  Chlengo.  Uock  Island  &  I'ai-lfic  Rail- 
way Company  during  the  fall  and  whiter  of 
40  r.-23 


1803.  for  which  It  was  Inrleliteil  to  htm.  On 
December  13,  18.03.  E.  11.  Willard  brought  an 
action  before  a  Justice  of  the  peace  of  Poita- 
wattomie  county,  Iowa,  against  E.  H.  Sturm, 
and  garnished  said  railway  company.  On  tlie 
18th  day  of  January,  18.04,  Sturm  brought  an 
action  before  a  Justice  of  the  peace  of  Repub- 
lic county,  Kan.,  for  the  recovery  of  said 
wages,  and  recovered  Judgment  thereon  Feb- 
ruai7  5.  1804,  for  $140  and  costs.  Said  case 
was  duly  appealed  to  the  district  court  of  Re- 
public county,  Kan.  On  February  20,  1801, 
Judgment  was  rendered  by  tlie  Justice  in  Iowa 
against  suld  Sturm,  as  debtor,  and  said  com- 
pany, as  garnishee,  for  $70.16  debt  and  $10 
costs,  and  said  case  was  duly  appealed  by 
said  company  to  the  district  court  of  Potta- 
wattomle  counf.v,  Iowa.  On  October  10,  1804, 
said  case  came  on  for  hearing  in  the  district 
court  of  Republic  county.  Kan.,  and  said  com- 
pjiny  defendant  filed  a  motion,  supported  by 
affidavit,  asking  a  continuance  of  said  cause 
on  account  of  the  pendency  of  said  cause  In 
Iowa,  which  motion  was  refu.sed.  Thereupon 
said  defendant  filed  Its  answer,  setting  up  said 
garnishment.  Judgment,  and  proceedings  In 
Iowa,  and  asking  to  be  dlscliargod  and  go 
hence  with  its  costs.  Tliereafler.  on  the  12tli 
day  of  October.  1804,  siiid  plainlllT,  Stunn, 
replied  to  said  answer,  setting  up  the  exenip- 
flfiu  of  said  wages,  and  denying  the  JurLsdic- 
tloii  of  the  Iowa  court.  Thereafter,  on  the 
Issues  thus  Joined,  the  cause  was  tried  to  the 
court  on  October  2.1.  1804.  and  the  court,  on 
the  supposed  authority  of  the  case  of  Rail- 
way Co.  V.  Sharitt.  4:!  Kan.  37.">.  23  Tac.  430, 
found  for  the  plaintiff  and  rendered  judgment 
against  said  defendant  for  $110,  to  which  the 
defendniit  excepted,  and  brings  the  case  hero 
for  review. 

The  couit  below.  In  giving  Its  decision, 
founded  It  exclusively  on  the  Shaiitt  Case, 
and  plainly  Intimated  that,  were  It  not  for 
tiint  decision,  the  judgment  would  be  the  other 
way.  The  syllabus  of  tliat  case,  which  Is  the 
law  decided,  cau  be  dlstlngul.slied  from  this, 
ns  In  that  case  It  is  a.s.sumed  that  the  wages 
were  e.\emi)t  imder  the  laws  of  both  states, 
which  would  make  a  very  Important  differ- 
ence. In  that  case,  also,  no  quesrton  of  the 
violation  of  tlie  United  States  statute  was 
Rtlsed.  Rut  a  careful  examination  o?  the 
opinion  of  the  commissioner,  the  concurring 
opinion  of  Justice  Valentine,  and  a  very  able 
and  e.'ihau.stlve  review  of  the  questions  In- 
volved by  Chief  Justice  Ilorton  in  his  dis- 
senting opinion,  satisfies  us  tluit  every  phase 
of  the  questions  ne<-es.sary  for  a  decision  of 
this  case  was  carefully  considered  by  our  su- 
preme court,  and  by  a  majority  of  the  couit 
decided  adversely  to  the  claim  of  the  plaintiff 
Id  error  in  this  case:  and.  having  been  so  de- 
cided, we  are  bound  by  the  decision,  until  re- 
versed by  the  court  that  rendered  It,  without 
regard  to  our  own  views  on  the  weight  of  au- 
thority, or  the  strength  of  rea.sontng  offered 
or  used  by  the  respective  {lartics.  We  are 
refciTcd  to  the  case  uf  Railway  Co.  t.  Baker 
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(decided  by  this  court  Jan.  11, 1807;  GUkesoD, 
P.  J.,  dclirerlnK  the  opinion)  47  Pac.  5C3,  as 
holding  contrary  to  these  views;  but,  If  such 
Is  the  effect  of  that  decision,  this  court  would 
still  be  bound  by  the  decision  of  the  supreme 
court.  With  these  views.  It  Is  unnecessary 
to  consider  the  other  questions  discussed.  The 
(li'Clsion  of  the  court  below  will  be  affirmed. 
All  the  judges  concurring. 


(S  Kun.App.  3{8> 

MUSGKAVB  V.  GLEN  ELDER  FARMERS' 
ALIJAXCE      CO-OPERATIVE      SHIP- 
PING &  PURCHASING  ASS'N  et  al. 
(Court  of  Apppnis  of  Kansas,  Northern  Depart- 
ment, C.  D.     Juue  16,  18!)7.) 

Corporation— Pkoceedixo  aoainst  Stockholder 
— Ski-Opf. 

1.  In  n  proceeding  by  a  cn-ilitor  of  a  corpora-  I 
tiou  against  a  stockholder  thereof,  under  a  stat- 
ute nutkiug  the  Htockliolder  liable  to  the  creditor  , 
for  the  II  mount  of  his  stock,  said  stockholder  I 
can  set  off  such  claims  as  ho  has  paid  on  execu- 
tion. I 

2.  As  a  matter  of  equit.v,  the  stockholder  is  en- 
titled  to   a   set-off  for   the   amount   voluntarily  1 
paid,  in  pood  faith,  of  the  just  debts  of  the  cor- 
poration to  a  creditor.  ! 

S.  Where  the  stockholder  against  whom  pro-  ] 
ceedings  are  had  to  enforce  the  payment  of  his 
slock  lialiility  is  himself  a  creditor  of  the  insol- 
vent cori>oration.  he  will  be  allowed,  in  equity, 
to  plead  the  indebtcd.iess  of  the  corporation  to 
himxplf,  as  a  set-off  against  his  liability  to  other 
creditors. 

JIahan,  P.  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  .Tmlge. 

Action  by  .lohn  E.  Musgravo  against  the  Glen 
Elder  Fanners'  Alliance  Co-operative  Shipping 
&  Purchasing  Association  and  J.  K.  P.  Boyd. 
.Tndgment  for  defendants.  Plaintiff  brings  er- 
ror.    Affirnie<l. 

F.  T.  Bumham,  D.  M.  Thorp,  and  V.  H. 
Branch,  for  plaintiff  In  error.  A.  W.  Hicks 
and  F.  .7.  Knight,  for  defendants  to  error. 

Mcelroy,  J.  The  plaintiff  in  error,  as  a 
creditor  of  the  Glen  Elder  Farmers'  Alliance 
<"o-operatlve  Shipphig  &  Pm-chaslng  Associa- 
tion, sought  to  recover  against  the  defendant 
Boyd,  as  a  stockholder  of  the  company,  under 
the  provisions  of  paragraph  1192,  Gen.  St. 
1889,  which  reads:  "Execution  against  Stock- 
holders— Action — 32.  If  any  execution  shall 
have  been  issued  against  the  property  or  ef- 
fects of  a  corporation,  except  a  railway  or  a 
religious  or  charitable  corporation,  and  there 
cannot  be  found  any  property  whereon  to  levy 
such  execution,  then  execution  may  be  issued 
against  any  of  the  stockholders,  to  an  extent 
equal  to  the  amount  of  stock  by  him  or  her 
owned,  together  with  any  amount  unpaid 
thereon ;  but  no  execution  shall  issue  against 
any  stockholder,  except  upon  an  order  of  the 
court  in  which  the  action,  suit  or  other  pro- 
ceedings shall  have  been  brought  or  instituted, 
made  upon  motion  in  open  court,  after  reason- 


able notice  in  writing  to  the  person  or  per- 
sons sought  to  be  charged,  and  upon  such  mo- 
tion such  court  may  order  execution  to  issue 
accordingly;  or  the  plaintiff  in  the  execution 
may  proceed  by  action  to  charge  the  stock- 
holders with  the  amount  of  his  Judgment" 
The  case  was  tried  upon  an  agreed  statement 
of  facts,  which  is  as  follows:  "The  defendant 
association  was  a  corporation  under  the  laws 
of  Kansas,  and  became  insolvent,  whereupon 
the  plaintiff  brought  suit  and  obtained  Judg- 
ment against  said  corporation  for  $751.66.  in 
the  above  court.  Afterwards  platotlff  duly 
moved  the  court  for  an  execution  against  said 
J.  K.  P.  Boyd,  defendant  in  this  proceeding,  as 
a  stockholder  In  defendant  corporation.  It  is 
admitted  that  said  Boyd  Is  a  stockholder  in 
defendant  corporation  to  the  amoimt  of  ^410. 
the  par  value  of  his  stock,  which  was  all  paid 
up.  First.  Before  plaintiff  moved  for  execu- 
tion herein,  S.  W.  Earl,  a  stockliolder  and  a 
creditor  of  defendant  corporation,  obtataed  a 
judgment  against  the  corporation,  and  an  or- 
der for  execution  against  said  Boyd  as  a  stock- 
holder therein.  In  the  sum  of  ?115,  which  de- 
fendant Boyd  paid,  and  which  he  claims  as  a 
.set-off  to  this  proceeding.  Second.  Before 
plaintiff  moved  for  execution  herein,  S.  W. 
Watson,  after  defendant  corporation  became  In- 
solvent, obtatoed  a  judgment  against  the  cor- 
poration, and  duly  obtained  an  order  for  exe- 
cution. In  tlie  same  court  where  said  judgment 
was  rendered,  against  defendant  Boyd  for 
f45,  which  sum  defendant  Boyd  paid  in  sat- 
isfaction of  said  order  for  execution,  and  de- 
fendant Boyd  claims  said  sum  as  a  set-off  in 
this  proceeding.  Third.  That  after  said  cor- 
poration became  Insolvent,  and  before  plain- 
tiff moved  for  execution  herein,  said  defend- 
ant Boyd  paid  to  the  Bank  of  Glen  Elder 
1112.78,  upon  an  existing  indebtedness  of 
fS()0  of  defendant  corporation  to  said  bank, 
which  sum  he  claims  as  a  set-off  herein. 
Fourth.  That  after  defendant  corporation  be- 
came insolvent,  and  before  plaintiff  moved  for 
execution  herein,  defendant  Boyd  paid  to  the 
Farmers'  and  Merchants'  National  Bank  of 
Cawker  City,  Kansas,  the  sum  of  $61  upon  a 
valid  claim  which  said  bank  then  held  against 
defendant  corporation  in  the  sum  of  ?80(). 
which  sum  of  $61  so  paid  defendant  Boyd 
claims  as  a  set-off  herein.  Fifth.  That,  during 
the  time  said  corporation  was  doing  business 
as  stich,  defendant  Boyd,  as  the  agent  and  at 
the  request  of  defendant  corporatibn,  rendered 
services  and  expended  time  and  expenses  in 
and  about  soliciting  stock  subscriptions  and  ob- 
taining loans  for  said  corporation  of  the 
amoimt  and  value  of  $33.40,  no  part  of  which 
has  been  paid,  and  which  defendant  Boyd 
claims  as  a  set-off  herein.  Sixth.  That,  during 
the  time  said  defendant  corporation  was  doing 
business,  defendant  Boyd  was  a  director  of 
said  association,  and,  as  such,  rendered  serv- 
ices and  expended  money  for  said  coriKiratioji 
in  the  sum  of  $2;{.4<),  no  part  of  which  hax 
been  i)aid,  and  which  sum  defendant  Boy<l 
claims  as  a  set-off  herein.    Seventh.  That,  dur- 
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ing  the  time  said  corporation  was  doing  bual- 
11688,  defendant  Boyd  was,  by  the  directors 
and  stockholders,  appointed  on  the  building 
committee  in  the  erection  of  a  warehouse  for 
the  business  of  said  corporation;  that,  as  such, 
he  was  acting  for  said  corporation  actually  and 
necessarily  for  twenty-five  days,  and  that  his 
services  were  of  the  valae  of  $68.75,  no  part  of 
which  has  been  paid,  and  which  he  claims  as  a 
set-otr  herein.  All  the  facts  herein  stated  to 
have  been  done  by  the  defendant  Boyd  were 
done  before  plalntifC  moved  for  execution  here- 
in, and  that  all  the  allegations  of  the  plaintiff's 
motion  are  true.  Dated  at  Belolt,  Kansas,  this 
24th  day  of  January,  A.  D.  1805."  Judgment 
was  rendered  for  defendant  Boyd,  and  against 
the  plaintiff,  Musgrave,  for  costs,  to  which  rul- 
ing of  the  court  the  plaintiff  excepted,  filed  his 
motion  to  vacate  and  set  aside  the  judgment. 
which  motion  was  by  the  court  overruled,  and 
he  brings  the  case  here  for  review. 

The  determination  of  this  case  involves  the 
examination  of  three  propositions:  (1)  Was 
Boyd  entitled  to  plead  as  a  set-off  the  amount 
paid  to  S.  W.  Earl  and  8.  W.  Watson?  Each 
of  these  parties  procured  a  Judgment  against 
the  company,  and  had  an  execution  Issued, 
which  was  retnmed  unsatisfied  for  want  of 
property  on  which  to  levy  the  same;  and 
each  of  these  parties  procured  an  order  for 
execution  against  Boyd.  Thereupon  he  paid 
the  amount  of  their  judgments,  for  which  he 
asks  credit  on  the  amount  of  bis  liability  for 
his  stock.  (2)  The  second  question  Is  upon 
the  third  and  fourth  paragraphs  of  the 
agreed  statement  of  facts.  The  Bank  of 
(lien  EUder  and  the  Farmers'  &  Merchants' 
National  Bank  of  Cawker  CHy,  Kan.,  each 
were  creditors  of  the  company,  and  held  a 
Just  and  valid  claim  against  such  company, 
on  which  Boyd  made  payments,  for  which  he 
asks  credit  on  his  liability  for  stock.  (3) 
Boyd  held  a  claim  against  the  company  as  a 
creditor,  and  he  asks  that  the  amount  that 
the  company  owed  him  be  treated  as  a  set-off 
against  his  liability  on  his  stock.  These 
three  claims,— that  is,  the  amount  that  Boyd 
paid  upon  execution  awai-ded  against  him  as 
a  stockholder,  the  amount  that  he  paid  to  the 
Bank  of  Glen  Elder  and  the  Farmers'  &  Mer- 
chants' National  Bank  of  Cawker  City,  and 
the  amount  of  Indebtedness  that  the  company 
owed  him,  exceed  the  amount  of  his  liability 
under  this  statute  on  bis  stock  as  a  stock- 
holder in  this  company.  The  questions,  then, 
for  determination,  are  as  to  Boyd's  right  to 
these  three  claims  as  a  set-off  In  this  action 
brought  by  Musgrave. 

Our  supreme  court  has  decided  the  first 
two  propositions  in  favor  of  the  contention 
of  Boyd  in  the  case  of  Abbey  v.  Long.  44 
Kan.  091,  24  Pac.  1111.  Strang,  C,  delivering 
the  opinion  of  the  court,  says:  "The  statute 
creating  a  liability  on  the  part  of  the  stock- 
holder guaranties  to  the  creditor  of  a  cor- 
poration a  trust  fund,  in  the  hands  of  the 
Htockholders,  liable  for  the  ultimate  payment 
of  the  corporation  debts.     The  law  says  you 


may  copibiDe  your  capital,  create  a  corpora- 
tion, relieve  yourselves  of  the  common-law 
liability  of  co-partners,  and  obtain  the  many 
other  advantages  growing  out  of  corporate 
existence;  but  as  a  protection  to  the  public, 
In  lieu  of  the  partnership  liability  yon  es- 
cape, you  shall  be  held  not  only  liable  to  the 
corporation  and  creditors  for  the  full  amount 
of  your  stock  subscribed,  but,  to  guaranty 
further  protection  to  creditors  of  the  corpo- 
ration, you  shall,  if  the  corporation  itself  be- 
comes insolvent,  be  charged  with  a  further 
liability  to  such  creditors,  equal  to  the 
amount  of  your  stock  in  the  corporation. 
This  liability  may  be  discharged  by  payment 
on  execution  issued  pursuant  to  the  statute, 
as  in  this  case.  The  authorities  also  hold,  as 
a  matter  of  equity,  that  such  liability  may  bo 
discharged  by  a  voluntary  payment  by  the 
stockholder,  in  good  faith,  of  the  just  debts 
of  the  corporation,  equal  to  the  amount  of 
the  stock  held  by  him  in  the  corporation. 
This  method  of  discharge  from  liability  had 
Its  origin  In,  and  is  based  entirely  upon, 
equity,  it  being  held  that,  as  no  creditor  has 
any  exclusive  right  to  the  fund  in  the  hands 
of  any  individual  stockholder  before  execu- 
tion Issues,  the  voluntary  and  bona  fide  pay- 
ment, in  good  faith,  of  a  Just  debt  of  the 
corporation,  equal  to  the  amount  of  stock 
held  by  a  stockholder,  is.  In  equity,  equiva- 
lent to  the  payment  of  so  much  on  an  execu- 
tion issued  under  the  statute.  But,  as  this 
method  of  discharge  depends  upon  equity  for 
its  existence,  the  voluntary  payment,  to  oper- 
ate as  a  discharge,  must  be  a  bona  fide  pay- 
ment of  a  Just  debt,  and  made  in  good  faith." 
There  remains,  then,  the  right  of  Boyd  to 
plead,  as  a  set-off  to  this  claim  of  Musgrave, 
the  indebtedness  of  the  company  to  himself. 
This  question  was  considered  in  the  case  of 
Mathez  v.  Neidlg,  72  N.  Y.IOO.  Church,  O,  J., 
in  delivering  the  opinion,  says:  "1  agree  with 
the  counsel  for  the  appellant  that  the  statute 
liability  constitutes  a  fund  which  belongs 
to  the  creditors  to  secure  the  payment  of 
their  debts,  but  it  belongs  to  all  the  creditors, 
as  well  those  who  are  stockholders  as  those 
who  are  not.  The  defendant,  as  a  creditor, 
had  an  interest  In  the  fund,  as  well  as  the 
plaintiff;  and  his  debt  was  one  which  would 
be  chargeable  against  the  funds,  because  it 
was  a  debt  against  the  company,  for  the  pay- 
ment of  which  stockholders  were  Individual- 
ly liable;  and  this  would  be  so  Irrespective 
of  the  question  whether  the  money  advanced 
by  the  defendant  was  used  to  pay  obligations 
for  which  he  was  Individually  liable  or  not. 
The  rule  commends  itself  to  my  judgment. 
Stockholders  have  the  same  right  to  deal 
with  the  corporation  that  other  persons  have, 
and,  as  creditors,  they  are  entitled  to  the 
same  measure  of  protection.  It  may  be,  as 
argued,  that  the  rule  might  enable  officers  of 
corporations  to  make  preferential  payments 
to  favored  creditors,  and  thus  work  lujUKtice 
to  others;  but,  if  any  restrictions  or  limita- 
tions In  this  respect  are  necessary-,  the  rem- 
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ecly  Is  with  the  legislature."  In  the  case  of 
Boyd  y.  Hall,  56  6a.  5iSS,  in  an  action  against 
a  stockholder  upon  his  statutory  liability  to 
the  creditors  as  such  stockholders,  the  court 
says:  "A  bona  fide  judgment  debt  of  a  stock- 
holder against  the  company  In  which  he 
liolds  stock  may  be  set  off  by  him  In  equity 
against  a  suit  to  make  him  individually  liable 
in  proportion  to  his  stock."  "We  cannot  see 
why  Hand,  as  a  stockholder,  should  not  be 
allowed  to  set  off  his  Judgment  against  the 
i-ompany,  if  that  Judgment  be  fair  and  hon- 
«st.  Against  his  indiridual  liability  to  an- 
other creditor  of  the  company,  if  his  debt  be 
lionest,  the  company  Is  as  muclt  bound  to  pay 
him  as  to  pay  others;  and  individual  mem- 
bers, Including  himself,  are  Just  a«  respon- 
sible to  him  as  a  creditor  as  to  other  cred- 
itors. The  fact  that  he  is  a  stockholder  can 
make  no  difference.  The  company  may  owe 
n  stockholder  as  well  as  a  stranger,  and  In- 
dividual stockholders  be  liable  to  liim  as  to 
others."  In  an  action  where  a  stocklioider 
pleaded  as  a  set-off  the  indebtedness  of  the 
tompany  to  himself,  the  suprema  court  of 
Missouri,  in  the  case  of  Jernian's  Adm'r  v. 
Benton,  79  Mo.  155,  said:  "And  another  ques- 
tion, not  le.ss  important  tlian  the  one  disposed 
of,  is  whether  the  defendant  Is  entitled  to 
have  credited  on  his  stock  liability  any  debts 
existing  in  his  favor  against  the  company. 
•  •  •  The  argument  of  those  who  deny  the 
•equity  belonging  to  the  relation  of  the  stock- 
holder as  a  creditor  starts  with  the  proposi- 
tion that  all  capital  and  obligations  or  unpaid 
capital  constitutes  a  trust  fund  for  creditors, 
—a  proposition  whicli  every  one  In  this  coun- 
try will  admit.  It  Is  next  argued  that,  If  a 
stockholder  Is  permitted  to  bring  forward  his 
claims  against  the  comiwny  as  a  set-off 
against  his  liability  to  creditors,  he  wonld  in 
this  manner  obtain  payment  of  his  demand 
in  preference  to  other  creditors.  According- 
ly, he  is  entirely  excluded  by  this  course  of 
reasoning  as  a  creditor,  and  the  trust  fund 
in  dispute  Is  lianded  over  entirely  to  the  suing 
creditor,  who  thereby  obtains  full  preference 
and  satisfaction  of  his  demand,  thus  obtain- 
ing the  advantage  which  was  denied  to  the 
other  creditors,  merely  because  he  was  a 
sto(tkliolder.  It  is  difficult  to  perceive  on 
what  principle  one  cr(>dltor  sliould  be  prefoir- 
red  to  anotlier.  The  injustice  of  the  inequal- 
ity Is  as  apparent  when  It  Is  suffered  by  one 
as  liy  the  other;  a  stockholder  has  the  same 
riglit  with  a  stranger  to  become  a  creditor  of 
tlie  company.  •  *  •  But,  in  respect  to  the 
nsscts  in  the  shape  of  the  obligation  of  the 
creditor  in  the  capacity  of  a  stockholder, 
tliere  would  socra  not  to  be  the  same  equality 
in  respect  to  the  summary  remedy,  for  the 
reason  that  such  creditor  cannot  move  for  an 
execution  against  himself;  and,  unless  his 
Interest  Is  protected  in  some  manner  In  the 
summary  proceedings,  his  undoubted  equity 
In  the  fund  which  ought  to  extinguish  his 
obligation  as  a  stockholder  will  be  ignored 
.and  lost" 


In  an  action  to  charge  a  stockholder  In  a 
cMporatlon,  on  the  ground  tliat  the  capital 
stock  has  not  been  fully  paid  In,  the  defend- 
ant set  up,  as  an  equitable  set-off,  an  alleged 
Indebtedness  of  the  coriKtration  to  himself. 
In  the  case  of  Wheeler  v.  Miller,  90  N.  Y. 
359,  Finch,  J.,  delivering  the  opinion,  says: 
"And  thus  the  defendant  Is  left  in  a  position 
exposed  to  a  statutory  liability  for  the  debts 
of  the  company  to  the  extent  of  W,000,  being 
the  par  value  of  his  stock.  He  meets  the 
emergency  by  pleading  an  equitable  offset  to 
the  plaintiff's  claim,  founded  upon  an  alleged 
Indebtedness  of  the  company  to  him.  He  has 
a  right  to  make  such  defense.  •  •  •  But  that 
liability  constitutes  a  fund  which  any  credit- 
or of  the  company  may  reach.  If  now  the 
stockholder  sued  Is  himself  .such  creditor,  to 
an  amount  equalmg  his  statutory  liability, 
he  has  quite  as  good  a  right  to  the  fund  which 
Is  pursued  as  the  pui-siTer.  Indeed,  he  has 
the  bettor  right,  becau.se  it  is  already  In  his 
jtossesaion,  and  it  would  be  inequitable  to 
take  It  from  him  for  tlie  benefit  of  another 
creditor,  who  had  no  superior  equity;  but  the 
stockholder  must  be  really  a  creditor  of  the 
company."  2  Beach  on  Private  Corpora- 
tions says  (section  727,  "Set-Off  and  Counter- 
claim"): "Whether  a  shareholder  may  set  off, 
against  his  liability  to  corporate  creditors, 
claims  which  be  himself  holds  against  the 
company,  depends  ui)on  the  aature  of  the  lia- 
bility souglit  to  be  enforced,— the  distinction 
being  between  his  liability  at  common  law 
and  under  statutes  which  are  merely  de- 
claratory of  the  common  law,  on  the  one 
hand,  and,  on  the  other  hand,  the  addition- 
al personal  liability  over  and  above  his  sub- 
scription iiiii)0sed  upon  the  shareholder  In 
certain  kinds  of  companies  by  our  modem 
statutory  law.  In  the  former  case  counter- 
claims and  offsets  are  not  available  In  ac- 
tions brought  by  or  in  behalf  of  corporate 
creditors.  In  the  latter  case  the  availabil- 
ity of  the  plea  depends  upon  the  language 
and  purpose  of  the  statute  creating  the  ad- 
ditional liability.  If  the  language  of  the 
act  be  construed  as  indicating  an  Intention 
on  the  part  of  the  legislature  to  create  a 
fund  to  which  all  shareholders  are  to  ctm- 
trlbute.  and  from  which  the  creditors  are  to 
be  paid  ratably,  the  shareholder  must  con- 
tribute his  proportion  tliereto,  and  then  come 
in  with  other  creditors  in  the  distribution  of 
the  corporate  assets.  But  if  the  statute  Im- 
poses upon  shareholders  a  pei-sonal  liability 
to  creditors  immediate  and  several,  so  that 
any  creditor  may  institute  an  Independent  ac- 
tion against  any  shareholder  for  the  enforce- 
ment of  corporate  debts,  then  a  defendant 
sliareholder  may  set  off  debts  due  from  the 
company  to  himself.  But,  of  course,  a  claim 
on  which  tlie  coriwration  Is  not  legally  liable 
is  not  available  as  a  set-off.  and  stockholders 
are  not  creditors  in  respect  of  sums  paid  by 
them  to  the  company  on  their  stihscriptlons." 

We  are  not  here  to  consider  tlie  qiiestion  of 
the  validity  of  the  lndel)tedness  pleaded  as  a 
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;et-off.  In  the  stipulation  hereinbefore  set 
out.  It  will  be  observed  that  the  Indebtedness 
Is  admitted  as  to  all  the  Items  pleaded  as  a 
set-off.  Paragraph  1206,  Gen.  St.  1880,  reads: 
•■Liability.  No  stockholder  shall  be  liable  to 
pay  the  debts  of  the  corporation  beyond  the 
amount  due  on  his  stock,  and  an  additional 
amount  equal  to  the  stock  owned  by  him." 
Under  this  statute.  Boyd  could  only  be  made 
liable  to  pay  to  the  eredirors  of  the  corpora- 
tion an  amount  equal  to  the  par  value  of  his 
stock.  Boyd  was  not  Indebted  to  the  com- 
pany on  his  stock.  The  court  found  that  the 
set-offs  as  pleaded— that  Is,  that  the  amount 
that  Boyd  had  paid  on  the  executions,  the 
amount  be  paid  to  the  banks,  and  the  amount 
that  the  corporation  owed  him— more  than 
equaled  the  par  value  of  his  stock.  Tliere- 
fore  he  was  not  liable  in  this  action  to  Mus- 
gnve.  The  Indebtedness  of  the  company  to 
Boyd  was  properly  pleaded,  and  such  Indebt- 
edness constituted  an  equitable  offset  against 
his  liability  on  stock  to  the  action  of  Mns- 
grave.  The  liability  of  a  stockholder  Is  to 
the  creditors  of  the  company.  There  Is  noth- 
ing to  prevent  the  stockholder  from  being  a 
creditor  of  the  company  In  which  he  holds 
stock.  "No  stockholder  shall  be  liable  to  pay 
the  debts  of  the  corporation  beyond  the 
amount  due  on  his  stock,  and  an  additional 
amount  equal  to  the  stock  owned  by  him." 
The  amount  due  Boyd  was  a  debt  of  the  com- 
pany. The  Judgment  of  the  lower  court  will 
be  affirmed. 

WKL.LS,  J.,  concurs. 

MAHAN.  P.  .T.  (dissenting).  I  regret  that 
I  am  unable  to  agree  with  my  brethren  In 
their  decision  in  this  case.  The  point  de- 
cided by  them,  as  I  understand  It,  Is  that 
In  a  case  wliere  a  creditor  seeks  to  enforce 
the  con.stitntional  and  .statutory  liability  of 
a  stockholder,  under  the  statutory  provi- 
sions therefor,  such  stockholder  may  set  off 
any  claim  that  is  due  him  from  his  associates 
In  the  corporation;  and  not  only  that  such 
sto<-ktiol(lcr  may  have  the  right  to  set-off,  but 
In  this  case  it  was  given  to  a  stockholder  who 
was  likewise  a  director  of  the  corporation. 
Tlie  constitutional  provision  In  relation  to  the 
matter  is  as  follows:  '"Dups  from  corpora- 
tions shall  be  secured  by  Individual  liability 
of  the  .stockholders  In  an  additional  amount 
equal  to  tlie  stock  owned  by  each  stockholder, 
and  such  other  amounts  as  shall  bo  provided 
by  law;  but  such  individual  liability  sliall 
not  apply  to  railroad  corporations  nor  cor- 
porations for  charitable  or  religious  puri)oses." 
It  applies  to  all  private  corporations  for  prof- 
it, except  railroad.  Tlie  provisions  of  the 
statute  for  carrying  these  .sections  of  the  con- 
stitution into  effect  are  sections  32  and  44. 
arts.  4,  5,  c.  23,  Gen.  St.  1889.  By  section  32 
it  Is  provided  that  an  execution  shall  be 
awarded  against  the  stockholder,  and  in  fa- 
vor of  a  Judgment  creditor  of  the  coiporation, 
wlien  an  execution  against  the  corporation  It- 


self shall  have  been  returned  unsatisfied. 
Section  44  provides  for  an  action  at  law 
against  the  stockholders  of  corporations  who 
were  such  at  the  time  of  the  dissolution  of 
the  corporation,  and  for  contribution  among 
the  stockholders  themselves.  This  right, 
both  by  the  eou.stltution  and  statute,  is  given 
to  creditors  of  the  corporation  against  indi- 
vidual stockholders.  A  cause  of  action  is 
given  by  statute  against  the  individual  stock- 
holder to  recover  from  him,  by  a  creditor  of 
the  corporation,  an  amount  equal  to  the  stock- 
holder's subscription.  If  so  much  Is  required 
to  satisfy  the  creditor's  claim.  The  two 
classes,  creditors  and  stockholders,  are  enu- 
merated by  the  statute. 

Let  us  inquire,  first,  what  Is  a  set-off?  It  is 
a  demand  which  the  defendant  has  against  the 
plaintiff,  and  which  he  desires  to  use  for  liq- 
uidating the  whole  or  a  part  of  the  plaintiff's 
claim.  In  some  instances  the  demand  may  In- 
the  property,  in  effect,  of  a  co-defendant,  but 
it  must  be  against  the  plaintiff.  A  corpora- 
tion is  an  association  of  men  for  the  purpose 
of  carrying  on  their  business.  Before  any  law 
authorizing  the  formation  of  these  commeri  ial 
co-partnerships,  if  two  or  more  persons  desired 
to  associate  themselves  together  for  the  pur- 
pose of  carrying  on  any  kind  of  business,  they 
were  denomhiated  either  partners,  or  they  were 
engaged  In  a  Joint  enterprise  as  a  single  mar'- 
tlme  adventure.  It  Is  useless  to  .say  that  it  re- 
quires no  statute  to  make  one  man  liable  to  an- 
other upon  his  contracts  for  debts  which  he 
owes  the  other,  and  that  he  is  liable  to  the  full 
amount  of  his  fortune  if  need  be.  But  men 
desiring  to  seek  fortimes  without  haT.ard'ng  all 
their  property— fortunes  already  aceumu'ated— 
invented  the  scheme  of  incorporation  whereby 
they  were  not  curtailed  in  any  of  their  advan- 
tages, but  were  relieved  of  r«rt  of  their  liabili- 
ties; that  is,  the  law  authorizing- their  incor- 
poration conferred  upon  tliem  certain  .special 
privileges  and  immunities  not  enjoyed  by  oth- 
ers engaged  in  business.  For  iUKtance,  con- 
tinuity of  existence,  regardless  of  death  or  fail- 
ure of  one  of  its  members,  and  change  of  own- 
ership of  Interest,  is  permitted  without  the  con- 
sent of  the  other  membei-s  of  the  association. 
Their  liabilities  for  their  debts  is  limited,  pro- 
vided they  conform  to  the  law  under  which 
they  incorporate.  When  men  associate  togeth- 
er as  co-partners,  each  member  of  the  firm  Is 
the  agent  of  all  of  the  other  members,  with- 
in the  scope  of  the  business  of  the  firm.  When 
men  as.sociate  themselves  in  a  corporation,  they 
choose  tliolr  agents  from  among  their  o\v!i 
members,  to  have  charge  of  their  bu.<lnt8s,  an  1 
to  bind  them  respecting  the  business  of  the  cor- 
lK)rntion.  A  jmrtner  was  bound  by  all  dclits 
contracted  by  his  co-partner  in  the  line  of  their 
business.  But  tile  corporation  which  is  com- 
posed of  the  stockholders,  members  of  the  cor- 
poration. Is  liable  for  the  amount  provided  by 
the  constitution  and  statute  of  the  state  under 
whicii  they  are  incorjiorated,  to  the  amount 
thereby  fixed,  and  no  more.  One  is  simply  an 
association  without  limit  as  to  the  liability  of 
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the  association.  The  other  Is  an  association  of 
men  for  a  private  gain,  with  a  limited  liability. 
Now,  as  to  compensation  for  this  limited  lia- 
bility, the  constitution  of  the  state  of  Kansas 
and  the  statutes  provided  that  each  inilividual 
member  of  association  called  a  "corporation" 
shall  be  liable  to  the  individual  eredltoi-s  of  the 
corporation  to  an  amount  equal  to  their  sub- 
scription, and  in  addition  to  their  subscription. 
The  association,  as  an  association,  has  nothing 
to  do  with  It.  It  Is  entirely  between  individ- 
uals. It  Is  an  Individual  liability.  But,  says 
the  majority  of  the  court,  a  stocliholder,  a  mem- 
ber of  the  association,  may  be  a  creditor  of  the 
association.  True,  he  may;  so  may  a  member 
of  a  co-partnership  be  a  creditor  of  the  co- 
partnership. Yet  I  have  never  heard  it  as- 
serted. In  an  actioi  against  an  Individual  mem- 
ber of  a  co-partnership  for  the  purpose  of  re- 
covering upon  an  obligation  of  the  co-partuer- 
shlp,  that  this  hidlvidual  member  had  a  right 
to  set  <M  that  which  his  associates  owed  to 
him  against  the  debt  of  the  creditor  of  the  co- 
partnership, and  this  Is  just  what  Is  done  in 
this  case.  It  is  the  association  or  corporation 
that  owes  the  stockholder,  and  not  the  creditor  \ 
of  the  association.  The  purpose  of  the  statute 
was  to  create  a  liability  to  which  cred  tors  ml!;ht 
look  for  the  liquidation  of  tlteir  demnnils.  It  is 
not  the  policy  of  tlie  law  to  permit  the  mem- 
bers of  the  association,  or  the  association  itself, 
thi-ough  its  chosen  agents  or  Its  board  of  direct- 
ors, by  contract  with  each  other  during  the  ac- 
tive existence  of  the  corporation,  to  absorb  or 
destroy  these  resources  of  the  creditor.  I  am 
well  aware  that  courts  have  said  that  a  stock- 
holder has  a  right  to  this  set-off,  and  that  the 
te.\t  writers  referred  to  by  the  court  so  say. 
The  same  authorities  say,  however,  that  one 
stockholder  cannot  maintain  this  action  against 
another  stockliolderfor  his  debt  against  the  cor- 
poration. It  is  said,  again,  that  a  stockholder 
cannot  maintain  the  action  under  the  statute 
and  constitution  until  he  shall  have  discliarged 
his  coustitntional  liability  by  the  payment,  ei- 
ther volimtary  or  by  compulsion,  to  some  cred- 
itor of  the  corporation.  The  decisions  are  very 
uniform  to  this  effect.  And  It  is  said  that  in 
no  event  shall  a  director  or  oflBcer  of  a  cori.ora- 
tion  maintain  the  action  against  a  fellow  stock- 
holder. Why  rot?  If  the  creditor  has  a  right 
to  set  it  off  against  his  liability,  why  not  inaln- 
tain  the  action  against  his  co-associates?  There 
can  only  be  one  answer  to  It,  and  that  is  that 
It  Is  agniust  the  poUcy  of  the  law  to  permit  the 
members  of  the  assoflation,  by  treating  with 
their  agents,  the  board  of  directors,  to  absorb 
this  fund  provided  specially  for  creditors,  and 
not  for  members.  The  liability  only  accrues  to 
tlie  creditor.  It  only  acci-ues  after  Insolvency, 
and  not  before.  And,  if  the  members  of  the 
corporation  itself  may  destroy  It  by  their  rela- 
tion with  it  and  each  other,  then  they  render 
the  statute  and  constitution  nugatory.  Man; 
of  the  courts,  by  a  process  of  refinement  upon 
the  law  of  corporations,  seem  to  have  lost  sight 
entirely  of  the  sub-tanc  e.— tliat  Is,  the  m:n  as- 
sociated together  which  form  the  corporation,— 


and  treat  entirely  of  some  intangible,  imreal 
figment  of  the  imaghiation,  and  call  it  the  cor- 
poration, apparently  nothing  but  the  name  and 
shadow  of  the  thing  itself.  I  take  It  that  the 
corporation  is  substantially  tangible.  Is  com- 
posed of  men,  and  that  the  only  intangible,  un- 
real thing  about  It  Is  the  name,  unless,  per- 
chance, it  shall  prove  to  be  the  constitutional 
liability  of  the  stockholder  to  discliarge  tha  oh- 
llgations  of  the  corporation.  The  statutes.  In 
providing  for  the  creation  of  a  corporation,  say 
that  a  certain  number  of  men  may  associate 
themselves  together,  and  form  a  corporation, 
recognizing  that  It  Is  the  men  that  form  the 
corporation.  Without  the  men  there  could  be 
no  corporation.  My  view  Is  that  the  law  In- 
tended to  give  this  remedy,  this  right,  this 
cause  of  action,  to  creditors,  properly  speaking, 
of  the  corporation,  against  the  Individual  .stock- 
holders; and  that,  if  It  had  hi  tended  any  modi- 
fication by  way  of  setthig  off  any  obligation 
of  the  corporation  Itself  to  any  member,  It 
would  have  so  said.  But  it  Is  the  policy  of  the 
law  to  create  a  fund,— a  right  to  which  the 
creditors  of  the  corporation  may  resort  after  ha- 
solvency,  and  that  neither  the  corporation  nor 
Its  members  can  destroy  or  abridge  this  consti- 
tutional and  statutory  right  by  contract  with 
each  other  during  the  actual  existence  of  the 
corporation. 


(5  Kan.App.  443) 
PATTERSON  et  al.  v.  TEMPLE  et  al. 
(Court  of  Appeals  of  Kansas.  Northern  Depart- 
ment, C.  D.     June  18,  1897.) 
Voidable  Sai-k— Notice  or  Fkaud. 
P.  &  G.,  at  the  time  they  paid  for  the  gooAs. 
were  In  posiipssion   ot  sutlioiciit  iaformation   to 
charge  them  us  parties  to  the  fraud  of  GarlH'r. 
Where  one  is  in  possession  of  sufUcicnt  facts  t<» 
put   a    reasonably   prudent   man    upon   inquiry, 
and  such  inquiry  would  lead  to  a  knowledge  of 
the  fraud,  such  party  Is  chargeable  with  the 
fraud. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Jewell  county; 
Cynts  Heren,  Judge. 

Action  by  Ellas  Temple  and  Charles  Mar- 
simll,  partners  as  Teuiple  &  Marshall,  against 
Noah  Patterson  and  Charles  (Jarber,  partnei-s 
as  Patterson  &  Garber.  Judgment  for  plain- 
tiffs, and  defendants  bring  error.     Alflrme<l. 

R.  W.  Turner,  for  plaintiffs  In  error.  T.  S. 
KIrkpatrIck  and  Hamilton  &  Harmon,  for  de- 
fendants in  error. 

McELROT,  J.  This  was  an  action  tat  re- 
plevin, commenced  In  the  court  below  by  Tem- 
ple &  Marshall  against  Patterson  &  Garber. 
The  record  shows:  That  Patterson  &  Garber 
were  «igaged  In  the  mercantile  business  at 
Esbon,  and  that  Temple  &  Marshall  were  mill- 
ers at  Clifton,  operating  the  Clifton  Roller 
Mills.  That  Sanuiel  Garber,  a  brother  of  Gar- 
ber of  the  firm  of  Patterson  &  Garber,  was  a 
resident  of  Red  Cloud,  Neb.,  and  that  on  Au- 
gust 17,  18!)4.  Samuel  Garber,  for  the  purpase 
of  defrauding  Temple  &  Marshall,  wrote  and 
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mailed  a  letter  on  the  printed  letter  beada  of 
the  Farmers'  &  Mercbaats'  BanUng  Com- 
pany of  Red  Cloud,  aa  follows:  "Silas  Qarber, 
Prest  Geo.  O.  Yeiaer,  V.  Prest.  W.  S.  Uar- 
ber,  Caabier.  P.  A.  Beachy,  Ass't  Cash. 
Farmers'  &  Merchants'  Banking  Co.  Capl- 
tal  Paid  op.  960,000.  Stockholders'  Liability, 
$100,000.  CUftOD  Roller  Mills,  Clifton,  Kansas 
—Gentlemen:  I  will  buy  from  you  2  cars  of 
flour  If  can  do  so  on  the  terms  mentioned  be- 
low. 1  car  of  600  ska.  High  Patent,  at  $1.70 
f.  o.  b.  Esbon,  Kansas.  1  car  of  600  sks.  Sec- 
ond Grade,  at  $1.50  f.  o.  b.  £sbon,  Kansas  on 
thirty  days  time.  I  have  a  customer  there 
that  I  bave  been  supplying  with  flour  from  the 
Red  Cloud  mills,  and  on  acct.  of  low  water 
they  bare  shut  down  and  your  mill  be  recom- 
mended to  me  as  putting  out  good  flour,  and  as 
I  don't  want  to  let  them  go  to  some  other  mill 
for  there  flour,  and  then  probably  loose  there 
trade  when  we  can  run  again,  hence  this 
order  to  you  folks.  They  use  on  an  average 
of  1  car  a  month.  I  have  been  selling  to  them 
on  30  &  60  days  but  will  pay  you  for  the  2 
cars  at  the  expiration  of  30  days.  Now  If  yon 
can  fill  this  order  do  so  at  once.  Bill  the  same 
to  S.  U.irber  Esbon,  Kansas  and  send  the  bill 
of  laddlag  and  bill  to  me  here  In  Red  Cloud. 
Tours  truly,  &  Garber."  In  response  to  tbla 
letter.  Temple  &  Marshall  shipped  the  flour  as 
directed,  ■with  the  belief  that  they  were  fur- 
Dlshing  the  flour  to  the  Garber- Bedford  MilUng 
Company.  S.  Uarber  was  Insolvent,  had  no 
connection  with  the  milling  company,  and 
wrote  the  letter  for  the  purpose  of  deceiving 
Temple  &  Marshall,  and  to  defraud  them  to 
the  extent  of  his  pretended  purchase.  He  did 
not  Intend  to  pay  for  the  flour.  Marshall,  of 
the  firm  of  Temple  &  Marshall,  when  the  floor 
was  shipped,  went  to  Esbon  and  made  inquiry 
of  Patterson  &  Garber  as  to  the  commercial 
standing  of  the  Garber-Bedford  Milling  Com- 
pany. That  afterwards  S.  Garber  arrived  at 
Esbon,  about  the  25th  of  August,  and  sold  the 
flour  to  Patterson  &  Garber,  collected  the 
money  for  the  same,  and  pocketed  the  pro- 
ceeds. Temple  &  Marshall  had  no  suspicion 
or  Intimation  that  they  had  been  defrauded 
until  about  30  days,  when  they  drew  for  their 
money  and  the  draft  was  dishonored.  An  In- 
vestigation followed,  and  this  action  was  insti- 
tuted. 

There  Is  but  one  question  presented:  Shall 
the  plaintiffs  In  error  or  the  defendants  In 
error  suflfer  by  reason  of  the  fraud  of  8.  Gar- 
ber? In  other  words,  did  S.  Garber  pass  a 
good  and  sufficient  title  to  Patterson  &  Gar- 
ber? The  case  was  tried  by  the  court  with- 
out a  Jury,  and  the  conrt  made  general  find- 
ings In  favor  of  the  plaintiffs  (defendants  in 
error)  and  against  the  defendants  (plaintifTs 
In  error).  After  the  evidence  was  Introduced, 
arguments  completed,  and  comments  of  the 
conrt  upon  the  Issnes  Involved  In  the  case 
tad  beoi  made,  defendants  asked  that  con- 
I'insions  of  fact  sufficient  to  show  upon  what 
theory  the  court  decided  the  case  be  made. 
Tlie  court  stated  that  It  was  too  late  to  make 
such  request,  bat,  that  the  tbeoty  of  the  court 


might  be  fully  nndetitood,  to  would  cause 
such  conclusions  of  fact  and  of  law  to  be  en- 
tered as  would  show  the  theory  upon  which 
the  court  decided.  The  court  found  that  S. 
Garber  wrote  the  letter  for  the  purpose  of  de- 
ceiving, cheating,  and  defrauding  Temple  & 
Marshall;  that  S.  Garber  sold  the  flour  to  Pat- 
terson &  Garber,  at  Esbon,  Kan.;  that  Temple 
&  Marshall  contracted  to  sell  the  flour,  as  they 
believed,  to  the  Garber-Bedford  Milling  Com- 
pany, not  to  S.  Garber,  and  that  S.  Garber 
was  not  the  agent  of,  nor  was  he  In  any  man- 
ner connected  with,  the  Garber-Bedford  Mill- 
ing Company;  that  Patterson  &  Garber  did 
not  actively  participate  In  any  of  the  fraudu- 
lent transactions  of  S.  Garber;  and  that  they 
did  not  know  of  such  fraudulent  conduct  upon 
the  part  of  S.  Garber  at  the  time  they  pur- 
chased and  paid  for  the  flour.  But  the  court 
finds  that  Patterson  &  Garber  bad  sufficient 
suspicions  and  information  at  the  time  they 
received  the  fiour,  and  at  the  time  they  paid 
and  took  a  receipt  therefor,  to  have  ascer- 
tained the  fraud,  If  diligent  Inquiry  had  been 
made  by  them.  The  court  found,  as  a  con- 
clusion of  law,  that  S.  Garber  never  had  title 
to  the  flour  in  question,  and  that  he  could  not, 
therefore,  convey  title  to  Patterson  &  Garber. 
The  claim  made  by  plaintiffs  In  error  is  that 
a  bona  fide  purchaser  from  a  fraudident  ven- 
dee acquires  a  good  title;  and  It  Is  insisted 
that,  though  the  sale  might  have  been  avoided 
as  to  S.  Garber,  yet,  not  having  been  avoided 
while  the  property  was  In  S.  Garber's  posses- 
sion, and  Patterson  &  Garber  having  pur- 
chased In  good  faltb,  they  acquired  a  good 
title  The  error  lies  In  this:  That  doctrine 
applies  only  to  cases  of  voidable  sales,  and 
not  to  those  absolutely  void.  In  a  voidable 
sale,  the  title  passes  subject  to  the  right  of 
the  vendor  to  proceed  to  set  the  whole  transac- 
tion aside  on  account  of  the  fraud  practiced 
upon  him.  In  a  void  sale,  no  title  passes. 
Where  the  title  passes,  the  fraudulent  vendee 
may  in  some  cases  transfer  a  good  title  to  a 
bona  fide  purchaser  from  bim,  but  where  no 
title  passes  the  pretended  vendee  can  transfer 
no  title  to  a  third  party  under  any  circum- 
stances. The  testimony  shows  that  Temple  St 
Marshall  did  not  part  with  the  title  to  the 
flovur,  and  theretore  8.  Oaiber  bad  no  title, 
and  he  could  confer  none. 

There  Is  another  theory  In  the  case,  bow- 
ever,  upon  which  the  judgrment  of  the  trial 
court,  if  the  sale  of  the  flour  to  S.  Oarber  was 
voidable  only,  should  be  sustained.  Patter- 
son Sc  Garber  at  the  time  they  paid  for  the 
floor  were  In  possession  of  sufficient  Informa- 
tion to  charge  them  as  parties  to  the  fraud  of 
8.  Garber.  We  understand  the  law  to  be  that 
where  parties  are  in  possession  of  sufficient 
facts  to  put  a  reasonably  prudent  man  upon 
Inquiry,  and  such  inquiry  would  lead  to  a 
knowledge  of  the  fraud,  the  party  Is  charge- 
able with  such  fraud.  In  McDonald  v.  Gannt, 
30  Kan.  680,  2  Pac.  871,  the  court  said:  "We 
may  go  further,  and  say  that  If  the  creditor, 
in  a  case  of  this  kind,  has  no  actual  knowledge 
of  the  fraud,  or  notice  of  the  fraudulent  de- 
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sign  of  the  debtor  to  transfer  all  his  property 
with  the  direct  intention  to  defraud  his  other 
creditors,  yet.  If  the  circumstances  surround- 
ing his  purchase  were  such  as  would  put  a 
prudent  man  upon  inquiry,  which,  if  prose- 
cuted dlUgently,  would  have  disclosed  the 
fraud,  he  cannot  be  deemed  a  bona  tide  pur- 
chaser in  good  foJtli.  'Knowledge  of  facts  suf- 
ficient to  excite  the  suspicions  of  a  prudent 
man  and  put  him  upon  inquiry  is,  as  a  gen- 
eral proposition,  equlval«it  to  linowledge  of 
the  ultimate  fact.'  "  In  Phillips  v.  lleitz.  10 
Kan.  390,  the  court  said:  "As  to  the  second 
objection,  the  court  distinctly  charges  that  a 
vendee  must  be  a  party  to  the  fraud,  to  avoid 
the  sale,  and  then.  In  another  instmctlon,  ap- 
parently In  explanation  of  what  was  necea- 
siiry  to  malie  him  party  to  the  fraud,  charged 
that  It  was  enough  If  he  knew  of  the  vendor's 
fraudulent  Intent,  or  of  facts  sufficient  to  put 
him  upon  Inquiry.  Is  this  error?  We  think 
not.  Knowledge  of  facts  sufllcivnt  to  excite 
tlie  suspicion  of  a  prudent  man  and  pnt  him 
on  Inquiry  Is,  as  a  general  i)roposition,  equiva- 
lent to  knowledge  of  the  ultimate  fact.  And 
if  the  vendee  knew  of  the  frau;hileiit  Intent 
of  the  vendor,  and  bought  with  that  knowl- 
edge, he  can  scarcely  claim  to  be  a  bona  fide 
puivhaser,  if  he  was  knowingly  helping  the 
vendor  to  accomplish  the  fraud  and  do  the 
wrong."  From  what  we  have  said,  it  follows 
that  the  court  did  not  eiT  In  overruling  the 
motion  for  a  new  trial.  The  judgment  will 
be  affirmed.     All  the  judges  concurring. 


(S  Kan.App.440) 

BUANCH   V.    ArOl'STA    XAT.    BAXK   OF 
AIKU'S'IW.   ME.,   et  nl. 

(Court  of  Appeals  of  Kansas.  Nortlioni  Di'iMirt- 

mcut.  C.  I).     June  Iti,   1807.) 

Bills  a.nd  Notes— Ticaxspeu—Kstopi'ei.. 

1.  Where  a  prouiissorj"  note  assiRiuil  in  blank 
is  deposited  with  n  third  party,  to  be  b.v  said 
tnird  party  sold  for  the  heni'Ht  of  the  puyw,  and 
said  third  party  delivers  the  same  to  a  fourth  as 
the  basis  of  iredit  which  in  extended  in  e.vcess 
of  the  amount  due  on  said  note,  and  said  fourth 
party  l<nd  no  n^asun  to  doubt  that  Siiid  third 
party  was  tlie  real  owner  tliereof  until  after  it 
had  extended  said  credit,  the  payee  <-amiot  re- 
cover the  proceeds  of  said  note,  as  nKiiinst  the 
holder. 

2.  C^'rtaiu  nlleced  errors  in  the  admission  and 
rejection  of  testimony  and  in  tlie  <-oustr»cliou 
and  weight  of  the  evidencv  exauiiued,  and  held 
not  to  be  reversible  errors. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  OslH)rne  county; 
CjruR  Heren,  -Tudge. 

Action  by  W.  T.  Branch,  assignee  of  the 
.Security  Investment  ('(unpaiiy  of  Cawker  City, 
against  the  Angnsta  National  Bindi  of  Augus- 
ta, lie.,  and  others.  Frimi  a  judgment  for  the 
bank,  plaintiff  brings  error.     Atilrnied. 

I),  il.  Tliorp,  V.  11.  Branch,  and  J.  W.  Tuck- 
er, for  plahitiff  In  error.  I'ulslfer  &  Ale.vau- 
der,  for  defendants  In  error. 

WEI.LS,  J.  On  March  12.  1SS8.  Benjamin 
E  Clark  and  Lydia  C.  Clark,  his  wife,  e.\ecut- 


ed  to  the  Security  Investment  Company,  a  cor- 
poration of  Cawker  City,  Kan.,  their  promis- 
sory note  for  |1,100,  with  Interest  coupons  at- 
tached, secured  by  a  mortgage  on  real  estate 
In  Osborne  cotmty,  Kan.     On  the  20th  day  of 
the  same  month  the  payee,  by  its  secretary,  as- 
signed said  note,  coupons,  and  mortgage.  In 
bUmk,  and  delivered  them  to  the  Union  Invest- 
ment Company,  a  corporation  of  Kansas  City, 
Mo.,  for  sale.     Said  Union  Investment  Compa- 
ny did  not  in  fact  sell  said  notes,  but  about 
August  5,  1890,  transferred  them  to  M.  V.  B. 
Chase,  the  director  of  the  Augusta  National 
Bank  of  Augusta,  Me.,  as  collateral  security 
for  the  debts  of  the  Union  Investment  Com- 
pany to  said  Augusta  National  Bank,  without 
the  knowledge  or  coiLsent  of  the  Security  In- 
vestment Company,  and  said  Angusta  National 
Bank  had  no  knowledge  that  the  Union  Invest- 
ment Company  was  not  the  owner  thereof,  and 
by  reason  of  said  pledge  It  assumed  obligations 
which  it  was  required  to  pay  In  excess  of  said 
security.     On  February  7,  1801,  said  Security 
Investment  Company  made  an  assignment  of 
all  its  property  to  W.  T.  Branch,  the  plaintiff 
in  error  hei^ln,  who  has  been  ever  since  said 
j  diJto  the  duly-qualified  and  acting  assignee  of 
!  said  company.     The  only  question  in  this  case 
I  was  whether  the  plaintiff  in  error,  as  assignee 
j  of  the  payee  company,  or  the  Augusta  Nation- 
]  al  Bank,  is  entitled  to  the  proceeds  of  said  note 
I  and  coupons;   the  money  having  been  paid  In- 
I  to  court  by  the  maker  thereof.     The  court  be- 
j  low  found  In  favor  of  the  Augusta  National 
Bank,  and  the  assignee  brings  the  case  here  on 
proceedings  in  error. 

Tlie  first  assignment  of  error  Is  that  the  court 
improperly  adinittetl  evidence  on  behalf  of  de- 
femlai't  In  error  over  the  exceptions  of  plain- 
tiff in  error.  In  making  his  brief  upon  this  as- 
sigiuuent,  the  plaintiff  in  error  entirely  ignores 
that  part  of  rule  (>  of  this  court,  which  reads 
ns  follows:  "When  the  error  alleged  is  to  the 
admission  or  to  the  rejection  of  evidence,  the 
specification  shall  (juote  the  full  substance  of 
tlie  evidence  admitted  or  rejected."  This  rule 
Is  necessary  for  the  expe<litlon  of  the  business 
of  this  court,  and  should  bo  complied  with;  but 
in  this  case  we  have  patiently  searched  each 
of  the  pages  refeiTetl  to  for  some  reversible  er- 
ror, and  have  not  succeeded  in  finding  It.  The 
only  claimed  error  si)eclflcally  jwlnted  out  and 
argi'e<l  Is  In  rehitlou  to  a  letter  written  by  W. 
P.  Ulce.  president  of  the  Union  Inve.stment 
Company,  to  Hon.  M.  V.  B.  Chase,  dated  Au- 
gust ,"(.  ISitO.  This  letter,  the  record  shows,  on 
page  12(i,  was  IdentifitHl,  and  the  original  letter 
attached  to  the  deposition  of  John  K.  Could, 
and  copied  on  page  123.  We  see  no  error  in 
till.-*. 

Under  the  second  assignment  of  error,  com- 
jtlaint  Is  made  of  the  striking  out  of  certain  tes- 
timony of  V.  H,  Branch  on  page  50.  There  was 
no  error  in  this,  as  the  question  called  for  a 
conclusion  of  law,  and  the  answer  was  prop- 
erly stricken  out.  The  witness  was  not  pre- 
vented from  telling  just  wliat  did  occur  in  r-j- 
gard  to  the  matter  in  controvei-sy. 
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As  to  the  other  assignments  of  error,  It  Is 
only  neoessarj'  to  say  that  a  careful  perusal  of 
the  evidence  satisfied  us  that  there  was  some 
evidence  upon  which  the  court  was  authorized 
to  And  as  he  did,  and  the  judgment  of  the 
court  below  will  be  afflrmed.  AU  the  judges 
concuiTing. 


1i  Knn.ADD.  431) 

PROVIDEKT  TRVST  CO.  et  al.  t.  CORON 

ft  al. 

<Conrt  of  Appeals  of  Kansas.  Northern  Depart- 

meut.  C.  D.     .lune  10,  1897.) 

Plbadisos— Sepakate  C*i'!<E»— Numbebiuo. 

Where   two   or   more  causes  of   action  are 

stated  in  the  same  petition,  and  not  separately 

stated  or  numbered,  it  is  error  for  the  court  to 

ovemile  a  motion  of  the  defendant  to  require 

the  plaintiff  to  separately  state  and  number  the 

several  (^au^s  of  action  stated  in  bis  petition. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Cloud  county;  F. 
W.  Sturges,  Judge. 

ActlMi  by  PhiUas  Coron  and  Delima  Coron 
againnt  the  Provident  Trust  Company  and  oth- 
ers. Judgment  for  plaintiffs,  and  defendants 
bring  error.     Reversed. 

John  D.  Mllllken.  for  plaintiffs  In  error.  I. 
A.  Rigby  and  Thos.  Wrong,  for  defendants 
In  error. 

Mcelroy,  J.  The  plaintiffs  In  the  court  be- 
low allege  In  their  amended  petition,  among 
other  things:  "That  on  the  22d  day  of  May, 
1890,  plaintiffs  execute<l  and  delivered  their 
notes  and  real-estate  mortgage  to  the  Provi- 
dent Trust  Company,  for  a  loan  ot  $2,200; 
that  instead  of  payUig  plaintiff  the  said 
$2,200,  tlie  Provident  Trust  Compajiy  retain- 
ed $100  until  the  release  of  a  prior  mortgage 
should  be  obtained  and  filed  In  the  office  of 
the  register  of  deeds:  that  plaintiffs  obtained 
the  release,  and  caused  the  same  to  be  filed 
with  the  register  of  deeds,  but  that  defendant 
Provident  Trust  Company  failed,  refused,  and 
neglected  to  pay  the  plaintiffs,  for  which 
plaintiffs  claim  judgment  for  $100;  that  they 
were  In  default  In  the  payment  of  interest 
and  taxes  on  the  mortgaged  premises,  and 
about  the  2eth  day  of  August,  1801,  while  one 
of  the  plaintiffs,  Philias  Coron,  was  sick  and 
delirious  and  of  unsound  mind,  the  Provident 
Trust  Company,  by  its  agent,  came  to  plain- 
tiffs, and  Induced,  enticed,  and  influenced  said 
plalutiffn  to  execute  and  deliver  to  the  agent 
ot  the  Provident  Trust  Company  the  war- 
ranty deed  to  the  mortgaged  premises,  for  the 
alleged  consideration  of  $3,000;  that  plaintiff 
never  received  any  valuable  consideration  for 
such  deed:  that  the  premises  at  the  time  were 
of  the  value  of  $5,000,  and  that  the  Provident 
Trust  Company  and  their  agent  Salthouse,  to 
further  cheat,  swindle,  and  defraud  said  plain- 
tiffs, did,  on  the day  of  August,  1802, 

pretend  to  bargain  and  sell  the  premises 
above  described  to  one  George  Gill,  and  did 
<>xecute  and  deliver  to  said  Gill  a  deed  con- 
veying said  premises  absolute,  for  the  itom- 


Inal  consideratiw  of  $3,100;  that  GUI  took 
said  conveyance  with  notice  and  knowledge 
of  all  the  transactions  between  the  plaintiffs 
and  the  Provident  Trust  Company;  and  plain- 
tiffs ask  judgment  against  the  Provident 
Trust  Company  for  the  sum  of  $3,000,  for  the 
difference  between  the  value  of  said  prem- 
ises and  the  mortgage.  Plaintiffs  further  al- 
lege that  Delirna  Coron,  one  of  the  plaintiffs, 
rented  the  mortgaged  premises  to  the  defend- 
ant C.  Greenwood,  to  farm  for  the  season  ot 
1892,  and  to  deliver  possession  thereof  March 
1,  1803;  and  that  Greenwood  agreed  to  pay. 
as  rent  therefor,  one-third  of  the  crops  raised 
on  the  cultivated  ground,  one-third  of  the  in- 
come derived  from  the  pasture  land,  and  one- 
half  of  the, hay  grown;  and  that  there  were 
crops  raised  on  the  premises:  and  that  there 
is  due  for  the  rental  value  the  sum  of  $196; 
and  that  the  Provident  Trust  Company,  to- 
gether with  their  agent,  connived  and  schem- 
ed with  Greenwood,  and  entered  upon  the 
mortgaged  premises,  and  tmlawfully  convert- 
ed to  their  own  use  all  of  the  rent  due  to 
these  plaintiffs,  and  refused  to  account  to  the 
plaintiffs  therefor,  to  the  damage  of  the  plain- 
tiffs in  the  sum  of  $425,  for  which  plaintiffs 
claim  judgment."  "And  plaintiffs  pray  judg- 
ment as  follows:  Wherefore  plaintiffs  claim 
judgment  against  the  defendants  the  Provi- 
dent Trust  Company  and  John  T.  Salthouse 
that  the  deed  be  annulled,  canceled,  and,  if 
that  cannot  be  had,  then  for  a  judgment 
against  said  defendants  for  the  sum  of  three 
thousand  dollars,  and  for  the  sum  of  one  hun- 
dred dollars,  being  for  the  balance  due  said 
plaintiffs  on  said  twenty-two  hundred  dollar 
mortgage,  and  against  the  defendants  Provi- 
dent Trust  Company,  John  T.  Salthouse,  and 
C.  Greenwood  for  the  sum  of  $425.  and  judg- 
ment that  said  Greenwood  be  adjudged  the 
renter  of  said  plaintiffs,  and  to  account  to 
Bald  plaintiffs  for  amount  due  said  plaintiffs, 
and  that  he,  said  defendant  Greenwood,  be 
adjudged  to  yield  and  deliver  possession  of 
said  premises  to  said  plaintiffs." 

The  first  error  assigned  is  that  the  court 
erred  in  overruling  the  motion  of  the  defend- 
ants to  require  the  plaintiffs  to  separately 
state  and  number  their  several  causes  of  ac- 
tion. The  amended  pctitiMi  on  which  the 
case  was  tried  contained  but  one  count. 
There  is  no  pretense  that  the  several  causes 
of  action  stated  In  the  petition  were  separately 
stated  or  numbered.  Was  there  more  than 
one  cause  of  action  stated  in  the  petition?  If 
there  was,  such  cause  of  action  should  have 
been  separately  stated  and  numbered.  Sec- 
tion 88  of  the  Code  of  Civil  Procedure  provides: 
"Where  the  petition  contains  more  than  one 
cause  of  action,  each  shall  be  separately  stat- 
ed and  numbered."  Pierce  v.  Blcknell,  11 
Kan.  263:  "Where  two  or  m<we  causes  of 
action  are  stated  in  the  same  petition,  and 
not  separately  stated  or  numbered.  It  is  error 
for  the  court  to  overrule  a  motion  of  the  de- 
fendant to  requhre  the  plaintiff  to  separately 
state  and  number  the  several  causes  of  action 
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stated  In  his  petition."  We  think  that  more 
tlian  one  cause  of  action  Is  set  out  in  this  pe- 
tition. There  are  several  causes  of  action 
set  out  in  the  petition  which  are  subject  to 
separate  defenses.  It  Is  obvious  that  the  sev- 
eral causes  of  action  should  be  separately 
stated  and  numbered.  For  Instance,  a  cer- 
tain defense  might  be  good  as  to  one  cause  of 
action  and  not  good  as  against  another.  In 
all  such  cases  the  defendant  has  the  right  to 
have  the  different  causes  of  action  separately 
stated  and  numbered.  The  defendant  may 
demur  to  one  answer,  to  another,  and  admit 
another.  In  other  words,  he  may  plead  to 
each  cause  of  action  as  the  facts  may  Justify. 
This  he  may  not  be  able  to  do  If  the  causes  of 
action  are  not  separately  stated  and  number- 
ed. It  is  unnecessary  for  us  at  this  time  to 
examine  all  the  assignments  of  error.  If 
these  several  causes  of  action  had  been  sepa- 
rately set  out  and  numbered,  it  would  have 
simplified  tho  issues  In  the  case.  There  are 
other  errors  appearing  In  the  record  which 
would  probably  require  the  reversal  of  this 
Judgment,  but.  If  the  petition  Is  amended,  and 
the  causes  of  action  separately  stated  and 
numbered,  It  Is  not  likely  that  the  same  errors 
would  occur  at  another  trial  of  this  case.  The 
judgment  of  the  court  b<»low  is  reversed,  and 
cause  remanded  for  furtlier  proceedings  In 
accordance  with  this  opinion.  All  the  judges 
concurring. 


STATE  ex  rel.  ORR  v.  FAWCETT. 

(Supreme  Court  of  Washington.     June  22, 
18.07.) 

Quo  Wabhanto— Ji'ur    Tkial — Election   Law— 
Imtliei)  Hrpral— Marking  or  Ballots— 1k- 

RF.r.UHKITIES— SlIFFICIEXCY  OF  BALLOTS. 

1.  Xo  right  of  trial  by  jury  in  a  quo  wnrrnnto 
procetHling  is  ghen  by  Doi'lnrntiou  of  Rights, 
nrt.  1,  $  21,  providing  that  the  right  of  jurj'  trial 
shall  remain  inviolate;  Code  1881.  S  248,  in 
force  at  the  adoption  of  the  cunstitutiou,  pro- 
viding tor  a  jiiry  trial  of  issues  of  fact  "in  an 
aotion  at  law." 

2.  Laws  181)5,  p.  393  (Election  Law),  was 
merely  amcndutory  of  the  statutes  regulating 
eicotionB  which  were  incorpornted  ill  the  general 
BtatutoB,  and  did  not  suiK-rsode  Gen.  St.  S  -413, 
providing  that  no  ballot  fairly  showing  the 
voter's  intention  diall  be  lost  for  matter  of  form, 
merely  by  failure  to  re-enact  such  provision. 

3.  The  provisions  of  Laws  ISD.j.  p.  XKi.  as  to 
the  manner  of  marking  ballots,  and  (Kcction  11) 
that  no  imllot  shal'  bear  any  impression,  device, 
or  thing  dpnigiied  to  distinguish  it  from  any  other 
legal  ballots,  are  not  mandatory,  and  no  l>allot  is 
vitiatwl  by  marks,  other  than  tho.sp  rcnniicd  by 
the  statute,  made  by  a  voter  in  an  lioiicst  effort 
to  express  his  choice,  or  l)y  a  variance  from  the 
presi-rilied  method  of  marking  the  Ijallot,  wliere 
tho  intention  is  apparent;  tlie  -statute  not  pro- 
viding that  a  ballot  shall  be  void  for  nononi- 
pliance  with  snch  proviHions,  section  10  i)rovid- 
ing  that  a  ballot  from  which  it  is  huiioHsilde  to 
determine  the  elector's  choice  shall  be  void,  but 
that,  when  any  part  of  tho  intention  can  Im? 
gathered  from  the  ballot,  It  ."hall  l)e  ofFe<.'tive  as 
to  such  part,  and  Gen.  St.  S  413,  providing  that 
no  ballot  shall  be  lost  for  want  of  form. 

4.  Under  such  statutes,  a  ballot  on  which  the 
cross  is  i)laced  at  the  left  of  the  candidate's 
name,  instead  of  at  the  right,  is  valid. 


5.  So,  also,  is  one  in  which  two  crosses.  In- 
stead of  one,  are  placed  opposite  the  name. 

(i.  Also  one  in  which  a  cross  is  placed  opposite 
one  name,  and  the  name  of  the  opposing  candi- 
date is  erased. 

7.  Also  one  in  which  a  cross  is  placed  after 
the  name  of  each  of  two  opposing  candidates, 
and  one  of  such  marks  is  erased  or  scratched 
over. 

8.  Ballots  are  not  vitiated  by  writing  the 
words  "Yes,"  "No,"  "For,"  "Against,"  etc.,  op- 
posite amendments  to  be  voted  for. 

9.  Ballots  are  vitiated  by  marks  which  were 
obviously  not  made  with  any  intention  on  the 
part  of  the  elector  to  express  his  choice:  and 
hence  ballots  with  the  words  "Rats."  "Don't 
want  any  king."  or  the  names  of  |>ersons  not 
candidates  written  on  them,  are  void. 

Appeal  from  8ui)erlor  court,  Pierce  county: 
W.  H.  Prlteliard,  Judge. 

Information  In  the  nature  of  quo  warranto 
by  Eklward  S.  Orr  against  Angelo  V.  Fawcett 
to  try  title  to  the  oflice  of  mayor  of  Taconia. 
There  was  a  Judgment  of  ouster.  A  new  trial 
was  denied,  and  defendant  apiieais.     Reversed. 

.Tohn  Paul  Judson.  Ben  Sheeks,  and  Hugh 
Farley,  for  apiK'llant.  P.  C.  Sidllvau,  J.  S. 
Whltehouse,  and  MuiTay  &  Christian,  for  re- 
spondent. 

DUNBAR,  J.  This  was  an  Information  filed 
against  the  appellant.  Fawcett,  by  the  relator. 
OiT,  cliarglng  Fawcett  with  the  usurpation  of 
the  office  of  maj'or  of  Tacoina.  Appellant  and 
resiwndent  were  opposing  candidates  for  may- 
or at  a  regular  election.  The  votes  had  been 
counted,  and  a  certiftcate  of  election  liad  been 
given  to  Fawcett,  who  qualified  and  entered 
upon  the  duties  of  the  oflice.  It  was  alleged 
by  the  relator  that,  by  reason  of  the  miscon- 
duct of  some  of  the  election  officers,  certain  of 
the  ballots  which  had  been  cast  should  have 
been  coimted  for  him,  and  had  not  l)een  so 
counted,  and  that  certain  other  ballots  bad 
been  wrongfidly  cotmfed  for  Fawcett;  and  It 
was  asserted  tiiat,  uiion  a  correction  of  these 
errors,  it  would  apiwar  that  the  relator,  an  1 
not  Fawcett,  had  been  elected.  The  <-ou.t  be- 
low found  in  favor  of  the  relator,  and  gave 
judgment  against  Fawcett  ousting  him  from 
said  oflice.  From  such  judgment,  after  a  mo- 
tion for  a  new  trial  had  i)een  iiiaile  and  over- 
rided,  an  npponl  Is  brought  to  this  court. 

Tlie  resinrndent  \mx  moved  to  strike  tlie  br:e" 
and  statenient  of  facts,  for  the  reason  that  tli<> 
brief  assigned  no  errors,  and  tliat  the  state- 
ment of  facts  was  not  properly  ceitifled.   Wili- 
otit  entering  into  an  exteiido'l  discussion  of  tliis 
motion,  which  was  vigorously  i)rosecute<l.  we 
'  think  that  the  matters  in  contention  are  sutfl- 
i  cientiy  stated  in  tlie  brief,  and  that  the  state- 
j  nient  of  facts  is  not  material  to  the  controver- 
sy, as  the  findings  of  fact  by  tlie  court  and 
the  conclusions  of  law  are  sufflcientiy  full  to 
give  the  court  an  understanding  of  the  merits 
of  the  case.     So  that  the  real  (piestion  Is,  are 
the  conclusions  of  law  sustained  by  the  find- 
ings of  fa<'t? 

Tlie  three  questions  whicli  are  raised  by  the 
brief  for  the  determination  of  this  court  are; 
(1)  In  an  information  in  the  untiue  of  quo  war- 
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ranto,  Is  the  defendant  as  a  right  mtltled  to 
a  Jury  trial?  (2)  In  such  a  case  to  try  the 
title  to  a  public  office,  can  any  of  the  ballots 
Iw  eomitedwhen  It  appears  that  those  from  cer- 
tain precincts  are  missing?  (3)  Did  the  court 
err  in  determining  that  certain  ballots  were 
void,  and  from  certain  others  the  intention  of 
the  voters  could  not  l>e  ascertained? 

The  first  contention  has  been  decided  by  this 
foart  adversely  to  appellant's  claim  in  the  case 
of  State  V.  Doherty  (Wash.)  47  Pac.  958. 

The  authorities  on  the  second  proposition 
liave  been  so  meagerly  collated  and  presented 
that  we  think  the  court  is  justified  in  not 
passing  upon  that  question,  especially  inas- 
much as  the  conclusion  which  we  have 
reached  on  the  third  proposition  decides  this 
<-8se  adversely  to  the  Interest  of  the  relator. 
The  ballots  as  counted  by  the  inspectors  and 
Judges  were  5,364.  2,683  of  these  ballots 
were  counted  for  Fawcett,  and  2,681  for  Orr, 
which  resulted  in  the  announcement  of  Faw- 
cett's  election  by  a  majority  of  2.  The  court 
<-ounted  5,233  baUots,— 2,624  for  Orr,  and  2,- 
t;09  for  Fawcett;  resulting  In  the  announce- 
ment of  Orr's  election  by  15  majority.  A 
Kreat  many  findings  of  fact  and  conclusions 
of  law  are  presented  In  the  appellant's  brief. 
which  are  not  objected  to  In  any  way,  and 
conclusions  reached  by  the  court  are  present- 
ed, which  conclusions  were  accepted  by  ap- 
iwllant  as  correct;  so  it  has  been  with  some 
difficulty  that  the  court  has  been  able  to  dls- 
(■over  the  conclusions  upon  which  this  contro- 
versy Is  based. 

("onclasion  6  is  as  follows:  "The  court  con- 
cludes, as  to  ballots  numbered  10,  22,  23,  46, 
48.  G6.  71,  72.  74,  80,  83,  98,  107,  110,  111,  119, 
120.  121,  124,  127.  138,  142,  144,  14o.  148.  151, 
182.  186.  mi,  198,  200,  227,  231,  234,  and  213, 
that  said  ballots,  and  each  of  them,  are  marked 
at  a  place  not  authorized  or  permitted  by  law; 
that  the  voter  in  these  cases  has  failed  to  ex- 
press his  Intention;  that  said  marks  consti- 
tute distinguishing  marks,  whereby  the  ballots 
could  be  distinguished  from  other  legal  ballots; 
that  the  intention  of  the  voter  could  not  be 
ascertained  from  any  of  the  said  ballots;  and 
that  said  ballots,  and  each  of  them,  are  illegal 
and  void,  and  could  not  be  counted  for  any 
jierson  for  the  office  of  mayor."  These  bal- 
lots were  In  all  respects  i)erf  ect,  excepting  that 
the  cross  was  placed  to  the  left  of  the  names 
voted  for.  ln.stead  of  to  the  right.  Fourteen  of 
these  votes  were  cast  for  Orr,  and  twenty-one 
for  Fawcett.  It  follows  that,  If  they  were 
improperly  rejected,  Fawcett  should  have  an 
additional  credit  of  seven  votes;  aud  we  think 
they  were  erroneously  rejected,  for  reasons 
which  we  will  refer  to  hereafter. 

The  eighth  conclusion  of  law  is  as  follows: 
"That  the  pencil  marks  other  than  the  mark 
'X*  appear  on  the  following  numbered  ballots, 
to  wit.  5.  27,  4.5,  50.  53.  57,  86.  87.  fl4.  95. 
ll«.  112.  113.  114,  116,  128.  130.  1.11,  150.  1.55. 
159.  1««>.  179.  180.  194.  197.  199.  232.  2:«5.  and 
'239:  are  such  marks  and  things  as  are  in- 
hibited by  section  11  of  ctuipter  156  of  the 


Laws  of  1886;  and  are  audi  marks  as  would 
distinguish  such  ballots,  and  each  of  them, 
from  other  legal  baUots;  and  that  said  ballots, 
and  each  of  them,  are  Invalid  and  void,  and 
cannot  be  counted  for  any  person  for  the  of- 
fice of  mayor."  As  a  sample  of  these  rejected 
ballots,  the  finding  of  the  court  bi  relation  to 
ballot  103  was  as  follows:  "Ballot  103  was 
cast  in  the  Fourth  precinct  of  the  Third  ward. 
It  is  marked  with  a  character  'X'  to  the  right 
of  the  names  Fawcett,  Ovlngton,  Metcalf, 
Quevli,  and  Hannah,  with  a  black  pencil.  Hor- 
izontal black  pencil  lines  have  been  drawn 
through  each  of  the  names  of  Orr,  Sternberg, 
Benham,  Allen,  and  Bell.  Upon  tliat  part  of 
the  ballot  providing  for  voting  for  and  against 
amendments  to  city  charter,  ten  long  heavy 
lines  hav«  been  made  with  a  pencil  composed 
of  blue  coloring  matter."  And  the  finding  In 
relation  to  ballot  No.  232  was  as  follows:  "Bal- 
lot No.  232  was  cast  in  the  First  precinct  of  the 
Seventh  ward.  It  Is  marked  with  an  'X'  op- 
posite each  of  the  names  of  Fawcett,  Ovlng- 
ton, Metcalf,  QuevU,  and  Link,  and  a  straight 
lead  pencil  mark  was  drawn  through  each  of 
the  words  'mayor,'  "Edward  S.  Orr,'  'Wm.  A. 
Sternberg,'  'Edgar  V.  Benham,'  and  'Ham'lton 
Allen."  "  The  finding  In  relation  to  ballot  239 
Is  substantially  the  same,  and  ballot  199  was 
like  the  others,  excepting  that  it  was  marked 
with  two  characters,  "X,  X."  at  the  right  of 
each  of  the  names  of  Fawcett,  Sternberg,  Met- 
calf, Quevli,  and  Hartman,  and  two  charac- 
ters, "X,  X,"  to  the  right  of  each  place  pro- 
vided for  voting  on  each  of  the  amendments  to 
the  city  charter,  amendment  No.  1  to  amend- 
ment No.  21,  inclusive.  These  are  substan- 
tially the  objections  to  the  ballots  rejected  by 
this  conclusion.  These  ballots.  If  coimted, 
would  have  given  17  votes  to  Fawcett.  and  10 
to  Orr;  and,  as  we  think  they  should  have 
been  coimted.  Fawcett  should  be  credited  with 
7  votes  additional,  so  far  as  the  eighth  conclu- 
sion of  law  is  concerned. 

The  ninth  conclusion  Is  as  follows:  "That 
ballots  numbered,  respectively,  24,  20,  38,  40. 
58,  70,  73,  76,  79,  84,  109,  115,  118,  125,  129, 
135,  1.54,  161,  169.  171,  178,  189,  201,  226,  228, 
229,  and  245.  each  bears  upon  Its  face  written 
language  which  Is  not  authorized  or  permit- 
ted by  law;  that  each  bears  some  impres- 
sion, device,  color,  or  thing  designated  to  dis- 
tinguish such  ballot  from  other  legal  ballots; 
that  each  of  said  ballots  bears  some  device, 
color,  or  thing  whereby  It  might  be  designat- 
ed and  distinguished  from  other  legal  b.al- 
lots;  that  each  of  said  ballot.'s  bears  written 
language  which  is  inhibited  by  law;  that 
each  of  said  ballots  is  illegal  and  void  and 
cannot  be  pounted  for  any  person  for  mayor." 
The  finding  of  the  court  in  relation  to  re- 
jected ballot  189  was  as  follows:  "That  bal- 
lot No.  189  was  cast  In  the  3rd  precinct  of 
the  Fifth  ward,  and  Is  marked  to  the  right 
of  the  name  of  A..  V.  Fawcett  with  two 
crosses,  being  about  1V4  Inches  apai-f.  and 
also  marked  with  an  'X'  to  the  right  of  the 
words    'Ovlngton,'    'Metcalf,'    'Quevli,'    and 
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'Ilartman,'  and  also  marked  with  an  'X'  to 
tlie  right  of,  'For  amendment  Xo.  10" ;  that  at 
the  words  'Against  amendment  No.  10,"  two 
horizontal  pencil  marks  are  made  through 
the  words  'Against  amendment  No.  10';  that, 
to  the  right  of  the  words  'Against  amedid- 
ment  No.  10'  the  word  'No'  Is  written  with  a 
lead  pencil,  and  to  the  right  of  that  writ- 
ten, and  in  the  same  blanls  space  with  It,  Is 
also  made  a  character  'X';  that  upon  said 
ballot,  and  to  the  right  of  and  opposite  the 
words  'For  amendment  No.  1,'  appear  the 
following  words  in  lend  pencil,  'Don't  want 
any  king.' "  Ballot  73  had  the  word  "Rats" 
written  on  the  amendments.  Ballot  5S  bad 
the  name  of  3.  M.  Houser  marked  upon  the 
margin,  and  ballot  2C  had  the  name  of  Jacob 
Wurth  marked  on  the  margin.  These  four 
ballots,  we  think,  were  properly  excluded  by 
the  court,  for  the  words  written  were  not  so 
written  with  any  intention  on  the  part  of  the 
elector  to  express  bis  choice  of  a  candidate. 
They  wore  not  honest  mistakes,  and  showed 
a  frivolous  and  wanton  disposition  on  the 
part  of  the  elector  to  disregard  the  election 
laws.  The  rest  of  the  ballots,  however,  un- 
der this  finding,  we  think,  were  erroneously 
rejected.  The  words  or  signs  which  the  court 
objected  to  were  generally  the  word  "No"' 
after  amendments,  or  "For"  after  amend- 
ments, or  "Against"  or  "Yes,"  and  pencil 
lines  which  were  evidently  made  with  the  in- 
tention of  making  plain  the  expression  of 
the  voter.  One  ballot  had  a  cross  to  the 
right  of  the  name  "Fawcett,"  and  a  cross  to 
the  right  of  "Orr,"  and  the  cross  to  the  right 
of  Orr  was  penciled  over  and  obliterated. 
This  was  ballot  164,  and  the  finding  was  that 
the  cross  was  made  to  the  right  of  each  of 
the  words  "Fawcett,"  "Ovington,"  "Metcalf," 
"Quevll."  and  "Watson,"  and  that  an  "X" 
was  made  to  the  right  of  the  words  ''Edward 
S.  Orr,"  and  afterwards  obliterated  by  hav- 
ing pencil  marks  run  over  and  drawn 
through  the  same.  The  evident  intention  of 
the  voter  was  to  correct  a  mistake  which  he 
had  made  in  putting  the  cro.ss  to  the  right  of 
Orr,  instead  of  Fawcett.  We  think  the  con- 
tention of  the  api>ellant  should  be  sustained 
that  15  of  these  votes  should  have  been 
counted  for  Fawcett,  and  8  for  Orr,  and  that 
Fawcett  should  therefore  have  an  additional 
credit  of  7  votes. 

The  tenth  conclusion  of  law  is  as  follows: 
"That  ballots  numbered,  rosi)ectively,  3,  IC. 
20,  30,  31,  32,  41,  44,  61,  02,  90,  1.^7,  104,  and 
224  each  bears  upon  its  face  marks  made 
with  lead  pencils  which  are  not  authorized 
or  permitted  by  law,  and  that  each  of  said 
ballots  bears  some  impression,  device,  color, 
or  thing  designated  to  distinguish  such  bal- 
lots from  other  legal  ballots,  and  that  each 
of  said  ballots  bears  some  device,  color,  or 
thing  whereby  it  might  be  designated  and 
distinguished  from  other  legal  ballots;  that 
each  of  said  ballots  are  illegal,  and  cannot  be 
counted  for  any  person  for  mayor."  With 
the  exception  of  ballot  61,  we  think  the  words 


or  interlineations  which  were  made  upon 
these  ballots  were  all  intended  by  the  elector 
to  make  bis  meaning  clear,  and  that  thegr 
were  not  of  that  character  of  device  or  im- 
pression which  is  prohibited  by  the  statute. 
Three  of  these  ballots  were  for  Orr,  and  ten 
for  Fawcett,  and  Fawcett  should  be  credited 
with  seven  additional  votes. 

It  is  conceded  by  the  appellant  that,  under 
the  eleventh  conclusion  of  hiw.  In  which  10 
ballots  were  rejected,  6  should  have  been 
counted  for  Orr,  and  4  for  Fawcett  This 
conces.sion  coming  from  the  appellant,  we 
will  not  enter  into  a  discussion  of  those  bal- 
lots, but  from  a  cursory  examination  we  are 
inclined  to  think  the  concession  was  correctly 
made.  Orr  would  therefore  be  entitled  to 
two  votes  additional. 

The  twelfth  conclusion  Is  to  the  effect  that 
ballots  numbered,  respectively,  14,  82,  104, 
160,  and  187,  bear  upon  their  face  scrawling 
lines  and  pencil  marks  not  authorized  or  per- 
mitted by  law,  and  that,  therefore,  they  fall 
within  the  statute  inhibiting  Impressions,  de- 
vices, etc.,  and  they  are  held  to  be  Illegal 
and  void,  and  are  excluded.  The  finding  of 
the  court  is  that  ballot  14,  which  was  voted 
for  Orr,  had  a  large  cross  over  the  amend- 
ments; ballot  82,  for  Orr,  had  pencil  Ilne» 
over  all  the  amendments;  104,  for  Orr,  pencil 
lines  over  all  the  amendments;  187  and  16fJ, 
being  voted  for  Fawcett,  had  pencil  lines 
over  all  the  amendments.  It  is  conceded  by 
the  appellant  that  these  votes  should  have 
been  counted,  three  for  Orr.  and  two  for 
Fawcett.  Orr  should  therefore  have  an  ad- 
ditional credit  of  one  vote  under  this  finding. 

It  is  not  profitable  to  pursue  further  the 
description  of  these  ballots.  W'e  have  not 
gone  into  a  minute  description  of  each  ballot 
in  controversy,  becau.sa  it  would  render  the 
ojiinion  impracticably  long,  and  would  serve 
no  good  purpose.  But  sufficient  has  been 
said  to  Indicate  that  if  the  votes  had  been 
counted  which  should  have  been  counted  un- 
der our  view  of  the  law,  Fawccitt  should 
liave  been  declared  elected  by  at  least  12 
majority.  The  controversy  liere  is  substan- 
tially a  legal  one.  It  is  true  that  niauy  of 
the  cases  cited  by  the  respondent  have 
squarely  held  that  the  provisions  of  the  stat- 
ute in  relation  to  the  location  of  the  cross, 
and  other  provisions  governing  the  manner 
of  voting,  were  mandatory,  and  that.  If  the 
voter  did  not  employ  the  means  and  metthods 
pointed  out  by  the  statute,  his  ballot  was 
void,  and  should  not  be  counted.  Thus,  in 
Curran  v.  Clayton  (Me.)  29  Atl.  9.30.  it  was 
held  that  these  provisions  of  the  statute  were- 
mandatory,  and  that  the  ballots  were  void. 
An  examination  of  this  case,  however,  sliows 
that  the  statute  of  Maine  which  was  in  force 
at  the  time  of  the  trial  of  that  causae  was  al- 
together different  from  our  statute,  and  pro- 
vided In  terms  that  any  distinguishing  mark 
upon  a  ballot  should  render  it  void.  There- 
is  also  an  absence  from  that  statute  of  the 
liberal  provisions  which  occur  in  ours  In  r«- 
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lation  to  countins  the  ballot  U  the  voter's 

Intention  can  be  ascertained. 

Perhaps  It  would  be  well,  before  proceeding 
turther,  to  notice  our  statute.  Sections  10 
and  11,  p.  393,  Laws  1805,  are  as  follows: 

'•Sec.  10.  That  section  391,  volume  1,  HiU's 
Annotated  Codes  and  Statutes  of  Washing- 
ton, is  amended  to  read  as  follows:  'Sec.  301. 
In  the  canvass  of  the  votes,  any  ballot  or 
piirts  of  a  ballot  from  which  it  is  impossible 
to  determine  the  elector's  choice,  shall  be 
void  and  shall  not  be  counted;  provided,  that 
wlieu  a  ballot  is  sufficiently  plain  to  Rather 
therefrom  a  part  of  tlie  voter's  intention,  it 
shall  be  the  duty  of  the  judges  of  election  to 
count  such  part.' 

"Sec.  11.  That  section  401,  volume  1,  Hill's 
Annotated  Codes  and  Statutes  of  Washing- 
ton, Is  amended  to  read  as  follows:  'Sec.  401. 
Voting  shall  be  by  ballot.  Xo  ballot  shall 
bear  any  impression,  device,  color  or  thing 
designated  to  distlDguish  such  ballot  from 
other  legal  ballots,  or  whereby  the  same  may 
be  known  or  designated.    *    •    ♦'  " 

Section  413  of  the  General  Statutes  pro- 
vides, among  other  things,  tluit  "no  ticket 
shall  be  lost  for  want  of  form,  or  mistake  in 
initials  of  names,  if  tl»e  board  of  Judges  can 
determine  to  their  satisfaction  the  person 
voted  for  and  the  office  intended."  It  is 
stoutly  contended  by  the  respondent  tliat  this 
section  of  the  law  is  not  In  force;  that  the 
law  of  1S95  was  a  complete  law  within  itself, 
and  that  all  other  laws  on  the  subject  of 
elections  were  repealed  by  the  passage  of  the 
law  of  1895.  But  we  think  this  Is  not  the 
proper  construction  of  the  statute.  The  law 
of  1895  was  largely  amendatory  of  the  laws 
incorporated  in  the  General  Statutes,  and  it 
in  no  way  undertook  to  supersede  any  pro- 
visions of  the  old  law,  so  that  the  section 
above  referred  to  stands  with  full  force  and 
effect.  It  will  therefore  be  seen  that  our 
statute  is  very  different  from,  and  has  more 
careftilly  guarded  the  rights  of  electors  by 
making  provision  for  mistakes  which  are  nec- 
essarily incident  to  this  system,  than  the  stat- 
utes of  some  of  the  other  st.ntcs.  Whatever 
may  be  said  of  the  Au.-«  <   system,   a 

glance  at  the  ballot  at  a  gi  .1  election  is 
sufficient  to  convince  any  one  tliat  it  is  not  an 
easy  thing  for  a  person  of  common  under- 
standUng  to  intelligently  and  without  great 
chance  of  mistake  express  his  wish.  A  per- 
son accustomed  more  to  the  plow  or  the  plane 
tlian  to  the  pen  would  almost  certainly  be 
confused  when  he  was  ushered  into  a  dark 
booth  with  this  ticket,  with  its  multifarious 
provisions  and  its  Immense  dimensions  spread 
out  before  him.  Indeed,  it  is  probable  that 
the  most  careful  business  man,  who  has  been 
accustomed  to  perusing  and  executing  docu- 
ments of  a  business  character,  will  have  grave 
misgivings  as  to  the  correctness  of  his  vote 
when  he  leaves  the  booth.  And  to  hold  that 
every  misconception  of  the  printed  directions 
of  the  law  would  deprive  an  elector  of  his 
vote  would  certainly  be  a  holding  not  within 


the  contemplation  of  the  legislature  which 
passed  the  statute  we  have  just  mentioned, 
for  it  has  been  careful  to  provide  tliat,  when 
a  ballot  is  sufficiently  plain  to  gather  there- 
from a  part  of  the  voter's  intention,  it  shall 
be  the  duty  of  the  judges  of  election  to  count 
such  part.  The  wliole  is  composed  of  parts, 
and,  if  it  is  the  duty  of  the  judges  of  the 
election  to  count  a  part  when  the  intention  in 
rehition  to  such  part  can  be  ascertained,  it 
follows  that  they  must  count  the  whole  ballot 
when  the  intention  in  relation  to  all  of  the 
Ijarts  can  be  ascertained.  This  provision, 
coupled  with  the  other  just  above  mentioned, 
that  no  ballot  should  be  lo.st  for  want  of 
form,  it  seems  to  u.'*,  absolutely  excludes  the 
idea  tliat  any  mark  whlcli  may  by  mistake 
be  placed  upon  a  ballot  Khali  be  considered 
such  a  distinguishing  mark  as  will  avoid  the 
ballot.  If  such  marks  were  to  be  considered 
distinguishing  marks,  then  it  follows  that 
everj'  mistake  that  a  voter  makes  in  depart- 
ing from  the  strict  letter  of  the  law  would 
constitute  a  distinguisihing  mark,  and  would, 
in  substance,  nullify  the  provisions  of  the 
statute  in  relation  to  the  counting  of  the  votes 
when  the  Intention  of  the  voter  could  be  as- 
certained, and  the  further  provision  that  no 
ballot  should  be  lost  for  want  of  form. 

It  is  contended  by  respondent,  and  Is  no 
doubt  true,  tliat  the  distinguishing  feature  of 
the  AustraUan  ballot  system  is  a  careful  pro- 
vision for  a  secret  ballot;  and  the  necessity 
of  this  is  Bo  obvious  to  ordinary  intelligence 
that  it  is  needless  to  discuss  it.  It  is  also  un- 
disputed that  the  elective  franchise,  though  a 
constitutional  privilege  and  right,  must  be 
exercised  under  such  reasonable  legislative  re- 
strictions as  will  prevent  intimidation,  brib- 
ery, and  fraud,  and  secure  an  honest,  un- 
trammeled,  and  genuine  expression  of  public 
sentiment.  It  is  also  true,  however,  that,  in 
the  absence  of  constitutional  Inhibition,  all 
statutes  tending  to  limit  the  citizen  In  the 
exercise  of  the  right  of  suffrage  should  be 
liberally  construed  in  his  favor.  If  his  bal- 
lot is  rejected,  It  must  come  within  the  let- 
ter of  the  prohibition;  and,  when  the  statute 
speciflcaily  declares  under  what  conditIon.s 
ballots  shall  be  rejected,  courts  should  not  en- 
large those  conditions,  or  make  other  or  dif- 
ferent conditions  from  those  expressed  in  the 
statute  grounds  for  rejecting  the  ballots.  It 
win  be  noted  that  our  statute  provides  only 
one  condition  under  which  a  ballot  should  be 
rejected,  viz.  a  baUot  from  which  it  is  im- 
possible to  determine  the  elector's  choice; 
and,  after  all,  this  should  and  must  be  the 
Intention  of  the  legislature.  The  Important 
thing  is  to  determine  the  Intention  of  the 
voter,  and  to  give  it  effect.  Now,  so  far  as 
the  ballots  under  consideration  are  concern- 
ed, in  ballot  71,  for  Instance,  the  material 
part  of  which  we  produce  here  I)elow,  the 
voter  placed  a  cross,  as  will  be  seen,  opposite, 
but  to  the  left  of,  the  name  of  Fawcett  and 
every  other  candidate  on  the  Citizens'  ticket. 
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SECOND  WARD. 
Fourth  I'redDct. 


REPUBLICAN 
CITIZENS'  TIC 


TICKf 
KRT 


Vote  for  ona. 

MAYOR. 

nppnbltcan 

Edward  S.  Orr. 

Cltlien*' 

X 

A.  V.  Fuwcett 

Vote  for  one. 

(  ITY  TIIEASURER. 

Repnbllran 

William  A.  Steriiberic. 

Cit  liens' 

X 

William  Ovineton.  Sr. 

Vote  for  one. 

CITY  CO.STROI.I.ER. 

Kepnbllcitn 

KdKor  V.  Renham. 

Cltiieng' 

X 

Wni.  M.  .M.fMlf. 

Vote  for  one. 

en  Y  FHV.sicuN. 

Repnbllfon 

Hnmllton  Allen. 

Ot  inns' 

X 

ChiK  (JneTll. 

Vote  (or  one. 

rOl'.NCILMAN. 

Reimbllriin 

John  Holirate. 

Cltliens' 

X 

Charles  P.  Cnlver. 

It  would  seem  that  it  would  not  be  hard  to 
determine  tl»e  intention  of  the  voter  so  far  as 
this  tlclcet  is  concerned,  and  imder  the  statute, 
if  the  intention  could  he.  detennhied,  the  ticlcet 
should  be  counted,  for  that  is  an  express  and 
mandatory  provision  of  tlie  statute.  The  voter 
evidently  had  in  mind  the  placlUR  of  a  cros.s 
opposite  the  name  of  the  candidate  for  whom  he 
desired  to  vote,  and  it  did  not  occur  to  him  to 
follow  the  direction  in  relation  to  the  pasitlon 
of  the  cross  to  the  left  or  to  the  right  of  the 
name.  In  fact,  the  marltlng  of  the  name  by  a 
cross  is  the  essential  thing,  after  all.  The  stat- 
utes in  some  of  the  states  provide  that  the 
fross  sliall  be  to  the  left  of  the  name;  In  others 
they  provide  that  it  shall  be  in  a  stjuare  to  the 
right  of  the  name;  m  others,  in  a  cii-cle.  But 
In  all  the  preference  is  hidicated  by  the  cross. 
In  the  case  at  bar  many  of  the  tickets  were 
marked  with  the  "X"  to  the  left  not  only  of  the 
candidates'  names,  but  to  the  left  of  the  amend- 
ments, for  or  against,  the  entire  length  of  the 
tli-ket,  leaving  no  doubt  whatever  of  the  inten- 
tion of  the  votei-s. 

Again,  in  relation  to  that  class  of  tickets  that 
were  rejected  because  the  names  of  candidates, 
either  on  the  Citizens'  or  Kepublicau  ticlict, 
were  erased,  where  the  cross  was  made  oiuw- 
slte  and  to  the  right  of  the  name  of  the  candi- 
diite  intended  to  be  voted  for,  it  was  evidently 
the  intention  of  the  voter  to  make  sure  the 
expression  of  his  will,  that  he  did  not  intend 
to  vote  for  the  other  candidates,  that  he  erased 
their  names.  The  legal  effect  of  placing  a 
cross  opi)ORlte  and  to  tlie  riglit  of  the  name  of 
a  csindidate  would  be  to  erase  the  name  of  the 
opposing  candidate;  and  the  fact  that  the  voter 
did  erase  their  names  with  a  pencil,  whetlier 
blue  or  black,  conld  certainly  not  in  any  way 
le.<wen  the  force  given  to  the  expression  of  his 
will  indicated  i>y  placing  a  cross  opposite  the 
names  of  tliosc  for  whom  he  did  Intend  to  vote. 


Under  the  old  system  it  was  tbe  custom  to 
mark  off  with  a  pencil  the  name  of  a  candidate 
on  any  ticket  for  whom  the  voter  dW  not  wish 
to  vote.  And  so  we  think  In  relation  to  all 
these  baUots  in  controversy  that,  notwithstand- 
ing these  erasures  and  Irregular  markings,  the 
hitentlon  of  the  voter  could  Ije  certainly  deter- 
mined from  the  ballot,  and,  when  that  can  be 
done,  the  requirements  of  the  statute  are  met, 
and  the  vote  should  be  counted.  It  Is  true,  as 
is  stated  in  some  of  the  authorities  cited  by  tlie 
resijondent,  that,  if  the  voter  is  not  compelled 
to  follow  absolutely  the  letter  of  the  law  in  re- 
lation to  these  expressions,  the  courts  will  con- 
stantly be  called  upon  to  construe  the  inten- 
tion of  the  voter;  but  this  cannot  be  avoided. 
They  are  constantly  called  ui)on  to  construe  the 
intention  of  parties  in  all  sorts  of  trau..-'actions; 
and,  while  It  may  render  a  vote  somewhat 
imcertain,  yet  it  wlU  not  bring  about  as  much 
hardship  as  it  would  to  disfranchise  a  large 
number  of  citizens  because  of  their  inability  to 
properly  construe  technical  directions.  Tl  e  de- 
sire to  have  his  vote  counted  will  be  a  sufHcient 
incentive  to  the  ordinary  voter  to  exercise  his 
best  Judgment  and  caution  in  voting. 

AVhat  we  liave  said  in  relation  to  the  discov- 
ery of  the  intention  of  the  voter  will  cov«  the 
j  statute  In  relation  to  tlie  other  proposition,  that 
no  ballot  shall  bear  any  impression,  device,  col- 
or, or  thing  designated  to  distinguish  such  bal- 
lot from  other  legal  ballots,  or  whereby  the 
same  may  be  known  or  de.<ignated;  for  if  the 
impression  or  mark  which  is  made  upon  the 
Iialiot  is  made  as  we  have  liefore  said,  not  for 
the  puniose  of  dLstingutshiug  tbe  ballot,  but 
through  an  honest  mistake  hi  attempting  to 
vote,  it  does  not  fall  within  the  inhibition  of 
section  11,  above  mentioned.  Now,  the  bal- 
lots which  w^e  have  mentioned,  where  the  word 
"Itats"  was  written  across  the  amendments. 
and  where  the  names  of  Wurth  and  Houser  ap- 
Iieared  upon  them,  it  seems  to  us,  do  not  fall 
within  the  liberal  rule  which  we  have  laid 
down.  These  words  were  not  used,  and  could 
not  be  use<l,  by  the  voter  for  the  purpose  of 
expressing  his  preference  for  a  particular  candi- 
date; but  they  were  dlstingui.slilng  marks, 
which  were  placed  upon  the  ballots  for  some 
other  purpose.  It  is  reasonable  to  snppise  that 
the  puriwse  was  to  distinguish  the  ballot,  al- 
though It  is  not  plain  to  us  what  the  meaning 
of  this  provlston  of  the  statute  Is,— wliether  It 
has  referjMice  to  the  impi-essions  and  devices 
place<l  uiKJu  the  ballot  by  the  voter,  or  whether 
It  has  reference  to  impressions,  devices,  colors, 
or  things  originally  upon  the  ballot  which 
would  distinguish  it.  In  most  of  the  states  the 
language  of  the  statute  is,  "No  elector  shall 
place  upon  his  baiiot  any  impres-slon,  device," 
etc.;  Willie  that  of  ours,  it  will  be  noted,  te, 
"No  baiiot  sliall  bear  any  Impression,  device." 
etc.  But,  whatever  the  statute  may  mean  con- 
8tnie<l  in  connection  witli  section  10  and  sec- 
tion 41.3  of  the  General  Statutes,  It  evidently 
does  not  mean  to  render  void  ballots  where 
marks  have  been  made  upon  them  through  mis- 
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take.  In  the  attempted  exercise  of  the  right  of 
franchise. 

In  VaUier  v.  Brakke,  64  N.  W.  180,  a  Sonth 
Dakota  case,  it  was  held  that  where  the  law 
provided  that  the  cross  sbould  be  placed  at  the 
head  of  the  party  ticket,  and  within  a  circle, 
and  where  the  law  provided  that  the  cross 
should  be  placed  at  the  left  of  a  candidate's 
name,  a  cross  at  the  head  of  a  party  ticket  or 
one  near  the  circle  was  a  nullity,  and  that  a 
crow  at  the  rit^ht  of  a  canilldate's  name  was 
not  an  informality  In  the  form  of  marking, 
but  was  unauthorised  and  of  no  effect.  This, 
we  think,  was  rather  a  harsh  ruling,  even  un- 
der the  statute  of  South  Dakota,  which  has 
not  thrown  aroiud  the  voter  the  guards  which 
our  statute  has  for  iiie  puriK>se  of  protecting  his 
vote.  The  court  In  that  state,  however,  view- 
ed these  tickets  In  a  different  light  from  that 
in  which  we  are  Inclined  to  view  them,  as  will 
be  seen  by  the  following  excerpt  from  the  opin- 
ion: "The  system  deviised,"  said  the  court,  "is 
80  simple  that  a  man  of  sufficient  tutelllgence 
to  know  what  a  circle  is,  how  to  make  a  cross, 
and  left  from  right,  can  And  no  difficulty  in 
making  np  the  tl.;ket  he  desires  to  vote.  lie 
can  liave  no  difflmlty  In  expressing  his  Inten- 
tion In  the  manner  the  law  has  prescribed.  It 
is  not  ne'^essary,  therefore,  to  Impose  upon 
Judges  of  election  or  courts  the  duty  of  ascer- 
taining the  intention  of  the  voter,  except  In  the 
manner  pointed  out  by  the  statute,  namely,  by 
the  marks  he  has  placed  upon  the  ballot  in  the 
manner  prescribed  by  law."  This  is  a  rigid 
and  strict  construction  of  the  law,  which  we 
could  not  follow  even  if  the  statute  under  which 
the  opinion  was  rendered  was  like  ours.  The 
case  quoted  by  the  respondent,  viz.  McKlttrick 
V.  Pardee,  65  N.  W.  23,  from  the  same  state, 
follows  Yalller  v.  Brakke,  supra,  excepting  that 
this  case  Is  not  In  point,  for  the  reason  that  It 
was  there  heM  that  the  will  of  the  voter  could 
not  with  any  reasonable  certainty  be  ascer- 
tained. In  re  Vote  Marks,  21  Atl.  962,  is  a 
case  where  the  supreme  court  of  Rhode  Island 
was  caUed  upon  by  the  governor  to  construe 
the  election  laws.  The  opin'on  Is  rendered  with- 
out any  discussion,  and  evidently  without  any 
presentation  by  counsel.  There  it  was  held  In 
so  many  words  that  no  mark  other  than  a  cross 
can  be  used;  that  It  must  be  placed  on  the 
margin  to  the  right  of  the  name  of  the  candi- 
date; and  that  the  ballot  law  makes  a  cro.ss 
effectual  as  a  vote  only  when  it  Is  inscribed  at 
the  right  of  the  name  printed  or  written  on  the 
1>allot,  and  opiwslte  thereto.  Tlie  opinion  does 
not  disclose  the  statute  on  tlie  subject,  and  we 
have  not  been  able  to  obtata  It;  but  it  must  be 
concluded,  we  think,  that  the  statute  under 
whicli  the  opinion  Avas  rendered  docs  not  con- 
tain the  provisions  in  relation  to  coimtlng  the 
votes  that  are  contained  in  our  statute.  Whit- 
tam  V.  Zahorlk  (Iowa)  59  N.  W.  57,  In  addi- 
tion to  the  fact  that  the  Intention  could  not  be 
discovered,  would  not  be  any  authority  under 
our  stattite,  because  the  court  delll)erately  made 
the  announcement  that  the  Intention  was  im- 
material as  againdt  the  express  provisions  of 


the  statute.  But  even  In  that  case,  holding  as 
strictly  as  It  does,  the  court  evidently  would 
not  have  rejected  some  of  the  ballots  rejected 
here  on  account  of  the  devices  tending  to  identi- 
fication, for  it  says:  "It  Is  not  practicable  to 
adopt  a  rule  in  regard  to  Identifying  marks 
which  would  be  applicable  In  all  cases.  It  will 
not  do  to  say  that  all  ballots  which  bear  marks 
not  authorized  by  law  should  be  rejected.  AH 
voters  are  not  alike  skillful  In  markhig.  Some 
are  not  accustomed  to  using  a  pen  or  pencil, 
and  may  place  some  slight  mark  on  the  ballot 
inadvertently,  or  a  cross  first  made  may  be 
clumsily  retraced.  It  is  evident  that  In  such 
cases,  and  in  others,  where  the  unauthorized 
mark  Is  not  of  a  character  to  be  used  readily 
for  the  purpose  of  Identification,  the  iMllots 
should  be  counted;  but  where  the  imauthorized 
marks  are  made  deliberately,  and  may  be  used 
as  a  means  of  identifying  the  ballot,  it  should 
be  rejected." 

In  this  connection  we  wish  to  mention  an- 
other class  of  rejected  tickets,  viz.  where  the 
candidate's  name  had  been  marked  w^lth  a 
cross  opposite,  and  the  opposing  candidate's 
name  was  also  marked  with  a  cross,  and  the 
first  cross  had  been  erased  or  pencil  marks 
had  been  drawn  across  It.  It  Is  too  evident 
for  discussion  that  the  Intention  of  the  voter 
could  be  ascertained  In  such  a  case.  He  had 
evidently,  by  mistake,  placed  the  cross  oppo- 
site the  name  of  the  candidate  for  whom  he 
did  not  Intend  to  vote,  the  two  being  placed 
one  above  another  on  adjoining  lines;  and, 
when  he  discovered  his  mistake,  he  made  the 
cross  opposite  the  name  of  the  candidate  for 
whom  he  did  intend  to  vote,  and  erased  the 
other.  While  It  is  true  that  all  these  de- 
partures from  the  strict  letter  of  the  law  con- 
stitute a  ballot  which  Is  not  quite  so  satis- 
factory or  so  clean  as  a  ballot  made  by  a  per- 
son who  Is  fortunate  enough  to  make  no  mis- 
takes whatever,  yet  that  Is  not  a  sufficient 
ground  to  deprive  a  voter  of  his  elective  fran- 
chise. Baxter  v.  Ellis  (N.  C.)  16  S.  R.  W8, 
we  were  unable  to  flnd.i  State  v.  McElroy, 
44  La,  Ann.  796,  11  South.  i;«,  a  lyouisiaua 
case,  holds  that  the  law  to  relation  to  all 
these  provisions  Is  mandatory;  that  they  must 
be  strictly  followed  imder  the  statute  of  that 
state,  or  the  ballots  cannot  be  counted. 
They  go  so  far  as  to  hold  that  the  provi- 
sions directing  the  officers  who  should  pre- 
pare ballots  and  conduct  the  election  are  man- 
datory, and  that.  If  they  are  not  followed, 
the  election  Is  void.  This  case  Is  squarely 
opposed  to  the  doctrine  laid  down  by  this 
court  In  Moyer  v.  Van  De  Vantor,  12  Wasli. 
377,  41  Pac.  60;  and  here  we  niijrlit  notice 
the  contention  of  rcsimndent  that  tlic  distinc- 
tion drawn  between  the  acts  of  voters  and 
acts  of  election  officers  in  the  latter  case  set- 
tles the  pmiwiiition  tiiat  the  provisions  of  tlie 
law  in  relation  to  the  acta  of  tlie  voters  are 
mandatory.  We  do  not  think  that  the  cmirt 
in  that  case  undertook  to  pass  upon  that  qucs- 
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tlon.  Under  the  reasoning  of  that  case, 
doubtless,  If  the  voter  had  willfully  disobey- 
ed any  material  provision  of  the  law,  his  vote 
would  not  have  been  counted;  but  we  do  not 
think  It  goes  beyond  that  The  case  of  Par- 
vln  V.  Wimberg  (Ind.  Sup.)  30  N.  E.  7D0,  we 
do  not  think  throws  any  light  on  the  subject 
Involved.  Bechtel  v.  Albin  (Ind.  Sup.)  33  N. 
E.  967,  Sego  v.  Stoddard  (Ind.  Sup.)  36  N.  E. 
204,  and  Zeis  v.  Passwater  (Ind.  Sup.)  41  N. 
E.  796,  are  all  causes  decided  under  statutes 
affirmatively  making  the  ballots  void  where 
there  was  no  provl-slon  for  counting  the  bal- 
lots In  case  the  intention  could  be  discovered, 
and  no  provision  in  the  statute  that  no  ballot 
should  be  loet  for  want  of  form.  And  Keama 
V.  Edwards  (N.  J.  Sup.)  28  AU.  723,  was  decid- 
ed under  a  statute  which  provides  In  terms 
that,  "if  any  ballot  voted  at  any  election  shall 
have  thereon  any  device  whereby  it  can  be 
Identified,  such  ballot  shall  be  abscdutely  void; 
the  intention  of  the  voter  cannot  be  consid- 
ered. In  determining  the  legality  of  any  ballot, 
]n  canvassing  the  same."  So  that,  under  the 
provision- of  this  statute,  of  course  the  decision 
could  not  have  been  otherwise  than  as  ren- 
dered. 

It  may  be  conceded,  however,  that  the  gen- 
eral tone  of  the  decisions  quoted  by  the  re- 
spondent and  the  expressions  used  by  the 
courts  sustain  in  the  main  the  contention  of 
strict  construction;  but  there  are  many  other 
cases  holding  that  these  provisions  are  di- 
rectory, and  that  they  cannot  be  construed  to 
be  mandatory  except  where  the  statute  espe- 
cially provides  that  the  ballot  shall  be  avoid- 
ed, and  holding  that  marks  that  are  made, 
not  with  the  evident  Intention  of  distinguish- 
ing the  ballot,  but  through  mistakes  In  under- 
taking to  vote,  are  not  such  marks  as  under 
the  statute,  even  where  the  statute  provides 
that  ballots  shall  be  void  if  such  distinguish- 
ing marks  are  made,  would  avoid  the  ballots. 
In  Houston  v.  Steele  (Ky.)  34  S.  W.  6,  under  a 
statute  similar  to  ours  so  far  as  the  arrange- 
ment of  the  ballots  Is  concerned,  but  without 
all  the  liberal  provisions  of  our  statute.  It  was 
held  that,  under  the  statute  which  provided 
that  the  cross  should  be  made  in  the  large 
square,  the  law  was  sufficiently  compMed  with 
by  placing  the  cross  just  outside  the  square 
containing  the  device;  that  the  use  of  three 
cross  marks  In  the  large  square  containing  the 
party  device  will  not  Invalidate  the  ballot. 
In  relation  to  this  last  ballot,  the  court,  in 
the  course  of  Its  opinion,  says:  "In  this  con- 
nection, we  notice  ballot  R  13,  marked  in  the 
large  square  of  the  Democratic  device  wltli 
three  cross  marks  In  pencil,  thus:  +  +  + 
The  question  as  to  these  ballots  is  not  wheth- 
er the  intent  of  the  voter  Is  sufficiently  shown, 
—for  that  Is  beyond  dispute,— but  whether 
these  marks  are  'distinguishing'  marks,  signs, 
or  devices,  within  the  meaning  of  the  statute. 
Fortunately,  we  are  not  without  direct  author- 
ity on  this  point  Under  a  similar  statute, 
the  court.  In  Woodward  v.  Sarsons,  L  R.  10 
C.  P,  733  (cited  In  notes  to  Butledge  v.  Craw- 


ford, 91  Cal.  526,  27  Pac.  779.  and  13  Lawy. 
Rep.  Ann.  763),  held  that  'the  use  of  two  or 
three  crosses,  instead  of  one,  or  of  a  peculiar 
form  of  tihe  cross  mark,'  will  not  invalidate 
the  ballot,  without  evidence  of  Intent  to  dis- 
tinguish it"  This  case  also  cites  approvingly 
the  case  of  State  v.  Russell,  34  Neb.  116,  51 
N.  W.  465,  where  that  court  said:  "It  Is  not 
every  mark  by  means  of  which  a  ballot  might 
subsequently  be  Identified  which  Is  a  violation 
of  the  statute.  The  mark  prohibited  by  law 
Is  such  a  one,  whether  letter,  figure,  «r  char- 
acter, as  shows  an  intention  on  the  part  of 
the  voter  to  distinguish  his  particular  ballot 
from  others  of  Its  class.  The  fact  that  a  num- 
ber of  ballots  are,  without  any  evidence  of 
fraudulent  Intention  on  the  part  of  the  voters, 
distinguishable  from  others  cast  at  the  same 
polling  place,— as,  for  Instance,  marked  with 
a  pencil  or  with  ink  of  a  different  color,— does 
not  bring  them  within  either  the  letter  or 
spirit  of  the  statute."  Sustaining  this  view, 
we  also  cite:  Hanscom  v.  State  (Tex.  Civ. 
App.)  31  S.  W.  547;  Spurgln  v.  Thompson 
(Neb.)  55  N.  W.  297;  Jennings  v.  Brown  (Cal.) 
46  Pac.  77;  Owens  v.  State,  64  Tex.  500;  Da- 
vis V.  State,  75  Tex.  420,  12  S.  W.  957;  Den- 
nis V.  Caughlln  (Xev.)  41  Pac.  768;  Tebbe  v. 
Smith  (Cal.)  41  Pac.  454;  Kellogg  v.  Hick- 
man, 12  Colo.  256,  21  Pac.  325;  Paine,  Elect 
§  498;  Young  v.  Simpson  (Colo.  Sup.)  42  Pac. 
666. 

It  follows  from  what  we  have  said  that  suf- 
ficient votes  were  rejected  which  should  have 
been  counted  to  have  given  a  majority  of  all 
the  votes  cast  to  the  appellant,  Fawcett.  The 
Judgment  of  the  lower  court  will  therefore  be 
reversed,  with  Instructions  to  declare  the  ap- 
pellant, Angelo  v.  Fawcett  the  duly-elected 
mayor  of  the  city  of  Tacoma. 

SCOTT,  C.  J.,  and  ANDERS,  GORDON,  and 
REAVIS,  JJ.,  concur. 


TAGGART  v.  BOSCH. 
(Supreme  Court  of  California,  June  29,  1887.) 

In  bank.  On  petition  for  rehearing.  De- 
nied. 

For  former  report,  see  48  Pac.  1092. 

BEATTY,  C.  J.  I  dissent  from  the  order 
denying  a  rehearing  in  this  case,  for  two  rea- 
sons: 

1.  The  superior  court  did  not  err  in  sus- 
taining the  objection  to  the  questions  asked 
of  plaintiff  In  cross-examination.  At  the  time 
of  the  ruling  the  object  of  the  cross-examina- 
tion bad  not  been  exj^lained,  and  It  was  by  no 
means  apparent  that  the  answers  would  be 
material.  Immediately  after  the  ruling, 
counsel  for  defendant  explained  what  he  de- 
sired to  prove,  and  thereupon  proceeded,  and 
was  allowed,  to  elicit  all  the  Information  he 
desired  as  to  when  plaintiff  had  seen  Patten, 
and  when  he  told  him  about  the  note.   There 
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was  therefore  no  error,  and,  even  if  there  had 
been  technical  error,  there  was  clearly  no  In- 

Jorj. 

2.  The  decision  rests  upon  the  ground  that 
injury  is  presumed  when  error  is  shown. 
Tlte  petition  for  rehearing  makes  the  point 
that  this  is  contrary  to  a  recent  amendment 
of  section  475,  Code  Civ.  Proc.,  and  the  ques- 
tion of  the  constitutionality  and  proper  appli- 
cation of  that  amendment  is  thus  presented 
for  decision.  I  do  not  think  the  Judgment  of 
the  superior  conrt  should  be  reversed  without 
a  determination  of  that  question  by  the  whole 
court.  

(117  Cal.  377) 

SPRECKELS     V.     HAWAIIAN     COMMER- 
CIAL &  SUGAR  CO.  et  al.    (S.  F.  007.) ' 
(Supreme  Court  of  California.     June  24,  1807.) 

IxjcKCTJON— Rbstraikiso  Pbndino  Suit  — Con- 
sTiTtTioXAL  Law. 

1.  Civ.  Code,  i  3423,  subd.  1,  which  provldei 
ttiat  an  injunction  cannot  be  granted  "to  stay  a 
judicial  proceeding  pending  at  the  commence- 
ment of  the  action  in  which  the  inJunctioD  is 
demanded,  unless  snch  restraint  is  necessary  to 
prevent  a  multiplicity  of  such  procepdinprs,"  ap- 
plies to  a  suit  pending  in  a  foreign  jnrisdictiou. 

2.  The  law,  by  such  a  construct  ion,  is  not  io 
violation  of  the  couxtitutionul  provision  thnt  the 
superior  courts  slinll  bare  original  jurisdictioD 
in  all  cases  in  equity. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  Claus  Spreckels  against  the  Ha- 
waiian Commercial  &  Sugar  Company  and 
others.  Judgment  for  plalntlfT,  and  defend- 
ants appeal.     Reversed. 

Guy  C.  Earl  and  Bishop  &  Wheeler,  for  ap- 
pellants. Delmas  &  Shortridge,  for  respond- 
ent. 

TBMPLB,  J.  This  Is  an  appeal  from  an  or- 
der refusing  to  dissolve  a  temporary  injunction 
restraining  the  corporate  defendant  from  fur- 
ther prosecuting  an  action  already  commenced 
by  said  defendant  against  the  plaintiff  in  the 
courts  of  the  Republic  of  Hawaii,  and  to  pre- 
vent the  other  defendants,  as  directors  of  the 
corporate  defendant,  from  furthering  the 
prosecution  of  said  action.  Defendants  moved 
to  dissolve  the  Injunction  upon  the  complaint, 
without  answer  or  counter  affidavit  They 
contend  (1)  that  the  complaint  does  not  state 
a  cause  of  action;  and  (2)  tliat  the  courts  of 
this  state  cannot  restrain  residents  within  the 
state  from  prosecuting  an  action  already  pend- 
ing before  the  injunction  suit  was  commenced, 
except  to  prevent  a  multiplicity  of  suits,  and 
the  injunction  Is  not  sought  for  that  purpose 
here.  It  is  evident  that  the  second  point  Is 
included  in  the  first.  There  is  really  no  ques- 
tion as  to  the  power  of  the  court,  although  ap- 
pellants' counsel  seem  to  so  regard  It,  and  in 
doing  so  Iiave,  I  think,  greatly  weakened  their 
position.  The  courts  of  this  state  have  the 
same  power  to  restrain  persons  within  the 
state  from  prosecuting  actions  la  either  do- 

>  Rehearing  denied. 
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mestic  or  foreign  Jurisdictions  which  courts  of 
equity  have  elsewhere.  The  Code,  however, 
has  regulated  the  exercise  of  the  power,  and 
prescribed  the  conditions  which  entitle  litigants 
to  the  preventive  writ.  Section  3423  of  the 
Civil  Code,  so  far  as  material  here,  reads  as 
follows:  "An  Injunction  cannot  be  granted 
(1)  to  stay  a  Judicial  proceeding  pending  at  the 
commencement  of  the  action  In  which  the  in- 
junction is  demanded,  unless  such  restraint  Is 
necessary  to  prevent  a  multiplicity  of  such  pro- 
ceedings; (2)  to  stay  proceedings  in  a  court  of 
the  United  States;  (3)  to  stay  proceedings  in 
another  state  upon  a  judgment  of  a  court  of 
that  state."  Respondent's  counsel  contend 
that  the  operation  of  the  first  subdivision  of 
the  section  must  be  limited  to  the  courts  of 
this  state.  The  section  Is  found  In  part  1  of 
the  fourth  division  of  the  Civil  Oiile.  That 
part  treats  of  the  general  subject  of  relief. 
The  first  section  found  In  this  part  reads  as 
follows:  "Sec.  3274.  As  a  general  rule,  com- 
pensation l8  the  relief  or  remedy  provided  by 
the  law  of  this  state  for  the  violation  of 
private  rights,  and  the  means  of  sonirlng  their 
observance;  and  specific  and  preventive  relief 
may  be  given  In  no  other  cases  tlinn  those 
specified  in  this  part  of  the  Civil  Code."  Thf 
titles  Included  In  the  part  are  (1)  relief  In  gen 
eral;  (2)  compensatory  relief;  (3)  specific  ami 
preventive  relief.  A  glance  at  the  sections  in 
eluded  In  this  part  will  show  that  it  wos  in 
tended  as  a  comprehensive  statement  of  th< 
entire  law  upon  the  subject.  The  theory  and 
plan  of  the  Codes  required  that  It  should  con 
stitute  a  comprehensive  statement  of  the  gen- 
eral principles  of  the  Uw.  The  first  section 
of  title  3,  in  which  the  section  In  question  Is 
found,  reads,  "Specific  or  preventive  relief 
may  be  given  In  the  cases  specified  in  this 
title,  and  in  no  others."  Of  course,  then,  the 
rules  laid  down  must  have  universal  applica- 
tion, unless  a  contrary  Intent  Is  indicated. 
They  cover  the  whole  subject  and  they  are 
not  rules  of  procedure.  They  define  and  regu- 
late rights.  Taking  the  first  subdivision  of 
section  3423  by  Iteelf,  It  Is  Impossible  to  dis- 
cover In  It  any  ambiguity  or  uncertainty.  It 
declares  a  general  rule,  easily  comprehensible. 
In  appearance  of  universal  application.  And 
to  give  It  universal  operation  creates  no  con- 
fusion, and  does  not  run  counter  to  any  gen- 
erally admitted  rule  of  law.  Some  courts  had 
held,  without  any  statute,  that  the  rule  as  to 
foreign  suits  should  be  as  there  decl.are<*. 
Other  courts  had  held  differently.  The  legis- 
lature adopted  one  of  these  two  rules  of  deci- 
sion. 

The  learned  and  Ingenious  counsel  for  re- 
spondent argue  that  the  two  subdivisions,  fol 
lowing  In  the  same  section,  indicate  a  limita- 
tion. They  argue  that  there  would  be  no  use 
for  the  other  subdivisions  If  the  first  has  uni- 
versal operation.  I  think  counsel  are  In  error, 
and  that  the  three  provisions  together  consti- 
tute a  harmonious  whole,  and  that  the  set  of 
rules  would  be  radically  changed  if  any  was 
lacking.    The  first  declares  a  rule  of  universal 
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application.  No  one  ia  entitled  to  enjoin  an- 
other from  prosecuting  a  judicial  proceeding 
already  pending  wben  tbe  Injunction  was  be- 
g\m,  except  for  the  purpose  of  preventing  a 
multiplicity  of  suits.  This  does  not  declare  In 
terms  that  the  prosecution  of  a  suit  com- 
menced after  the  Injunction  suit  was  com- 
menced may  not  be  enjoined  for  some  other 
reason  than  that  it  is  necessary  to  prevent  a 
multiplicity  of  suits.  It  Is  possible,  however, 
that,  taking  section  3366  and  the  third  subdi- 
vision of  section  3422  together,  It  might  be 
argued  that  a  judicial  proceeding  will  never 
be  restrained  In  this  state  except  to  prevent 
a  multiplicity  of  suits.  But,  if  there  be  such 
a  question,  it  is  not  involved  here.  The  sec- 
ond subdivision  clearly  provides  that  the  pro- 
ceeding in  a  federal  court  shall  not  be  stayed, 
even  though  it  may  be  necessary  to  do  so  to 
prevent  a  multiplicity  of  suits,  and  although 
the  suit  which  it  Is  sought  to  stay  was  com- 
menced after  the  commencement  of  the  action 
In  which  the  injunction  is  sought.  Though  the 
first  subdivision  be  given  universal  operation. 
It  would  not  prevent  the  enjoining  of  either  of 
the  above  classes  of  suits.  Tbe  third  subdi- 
vision prevents  Interference  by  injunction  to 
stay  proceedings  in  another  state  upon  a  judg- 
ment of  a  court  in  that  state.  There  is  noth- 
ing upon  this  subject  In  the  first  subdivision. 
The  action  Is  not  then  pending,  and,  If  It  were 
deemed  to  be  pending,  the  first  subdivision 
would  permit  a  stay  when  necessary  to  pre- 
vent "a  multiplicity  of  such  proceedings,"  and 
when  the  proceeding  was  not  "pending"  wben 
the  action  In  which  the  stay  is  sought  was 
commenced.  The  third  subdivision  prohibits 
this,  and  thus  finds  Its  special  office  and  use- 
fulness. In  my  opinion,  these  considerations 
show  conclusivdy  that  these  three  subdivisions 
establish  a  set  of  rules  upon  this  subject  each 
consistent  with  the  other,  and  in  which  neither 
provision  could  be  dispensed  with  without 
making  a  material  change  In  the  law;  or,  if 
there  be  any  doubt  as  to  the  utility  of  either 
subdivision.  It  is  as  to  the  first.  In  view  of 
section  3366  and  subdivision  3  of  section  3422, 
can  the  parties  be  prevented  by  injunction 
from  prosecuting  any  judicial  proceeding  ex- 
cept when  snch  restraint  Is  necessary  to  pre- 
vent a  multiplicity  of  such  proceedings?  If 
not,  of  course  this  Injunction  could  not  be 
maintained. 

Counsel  for  respondent,  however,  contend 
that  If  this  construction  of  the  law  be  correct. 
It  is  unconstitutional,  because  it  deprives  the 
court  of  Jurisdiction  conferred  upon  It  by  the 
constitution.  Upon  this  subject  the  constitu- 
tion simply  provides,  "The  superior  courts 
shall  have  original  jurisdiction  in  all  ca.se8  in 
equity."  Certainly  It  still  has  jurisdiction  of 
all  cases  in  equity  notwithstanding  these  provi- 
sions of  the  Code.  The  trouble,  then.  Is,  not 
that  the  court  has  not  jurisdiction,— for  It  has, 
—but  tlint  the  plaintiff  under  the  present  law 
cnnnot  make  a  case  which  entitles  him  to 
relief.  The  right  does  not  exist  under  the 
inw.    Statutory  changes  are  almost  perpetual. 


New  rights  an  created,  tmder  wbicH  new 
equities  arise.  These  make  new  cases  in 
equity,  of  which  the  couits  at  once  take  cog- 
nizance. The  jurisdiction  of  courts  of  equity 
is  not  thereby  enlarged.  Neither  is  it  dimin- 
ished when  by  statutory  changes  some  rights 
cease  to  exist,  and  certain  cases  which  courts 
of  equity  once  entertained  can  no  longer  arise. 
The  grant  of  iMwer  Is  not  confined  to  cases  in 
equity  which  could  exist  under  the  law  aa  it 
stood  when  the  constitution  was  adopted.  It 
Includes  all  cases  In  equity  at  all  times.  It 
was  not  Intended  as  a  limitation  upon  the 
IMwer  to  legislate  upon  tbe  rights  of  persons. 
These  sections  deal  with  the  rights  of  per- 
sons, and  do  not  regulate  procedure.  This  Is 
shown,  not  only  by  their  nature,  but  by  the 
fact  that  they  are  found  in  the  CivU  Code,  and 
in  the  part  which  treats  of  the  general  subject 
of  reliefs  to  which  individuals  are  entitled. 
Counsel  will  not  contend  that  there  has  been 
any  change  In  the  law  since  the  facta  con- 
stituting plaintiff's  supposed  cause  of  action 
transpired.  I  think  it  has  always  been  in  this 
state  as  declared  by  the  Code.  The  cases 
cited  from  our  Reports  (Anthony  v.  Dunlap,  8 
CaL  27,  and  Uhlfelder  v.  Levy,  9  Cal.  608) 
declare  a  general  principle,  and  there  is  noth- 
ing to  indicate  that  It  is  limited  to  courts  of 
this  state.    The  order  is  reversed. 


We    concur: 
BHAW,  3. 


McFARLAND,    J.;     HBN- 


017  Cal.  382) 

In  le  CENTRAL  IRR.  DIST.    (Sac.  17.)  > 

(Supreme  Court  of  California.    Jane  24,  1897.) 

Irkiqatior    Districts — CoxnnitATioK   Procekd- 
iNos— liUHTATioNs- Second  Appbai.— Res  Jddi- 

OATA— CONBTITUTIOSAI.    La W— OrOAWIZATIOH    OF 

Districts— Petition  —  Notice  —  Scppioiesict  — 
QuALtriED  BioNBRS— Bonds — VAUnrrr. 

1.  Act  March  7,  1887,  known  u  the  "Wright 
Act"  (St  1887,  p.  29),  aathorize*  the  organiza- 
tion of  irrigaUon  dUtricts.  St  1889,  p.  212, 
supplementing  the  Wright  act  but  not  amending 
it,  provides  for  "a  special  proceeding"  to  be  in- 
stituted by  tbe  boards  of  oirectors  of  Irrigation 
districts,  whereby,  on  behalf  of  their  districts, 
the  directors  can  demand  the  determination  of 
the  question  whether  the  proceedings  relative 
to  organization  were  legai.  St  1891,  p.  143, 
amended  Act  Mardi  7,  1887,  i  3,  by  inserting  a 
provision  that  "no  action  (hall  be  commenced 
or  maintained,  or  defense  made  affecting  the 
validity  of  the  organization,"  anlesa  within  two 
years  after  an  order  of  the  board  of  superviaor* 
has  been  entered  on  its  minutes,  declaring  the 
territory  duly  organized  as  an  Irrifcntion  dis- 
trict. Hfld,  that  Act  1891  has  no  application  to 
procoedinps  instituted  by  boards  of  directors  nn- 
dtr  Act  1889. 

2.  On  a  second  appeal  In  the  same  case  the  ap- 
pellate cov-t  is  iwnnd  by  its  prior  decision  only 
on   the  points  din.inctly   mode  and  determined. 

3.  AVhere  the  jurisdiction  of  an  inferior  court 
is  dependent  on  a  fact  which  that  court  ia  re- 
qnired  to  ascertain,  snch  decision  is  not  conclu- 
sive unless,  either  expressly,  or  by  failure  to 
provide  for  a  review  of  it  the  law  effectually 
declares  that  by  all  other  courts  it  is  to  be  re- 
garded as  conclusive. 

4.  St.  1SS7.  p.  29  (the  IrrigaUon  or  Wright 
act  so-called),  is  constitutiouai. 


•  TteliMiring  denied. 
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5.  St  1887,  Ik  29,  8  2,  proTidea  that  in  flie  or- 
ganization of  an  irrigation  district  a  petition 
signed  by  freettolders  shall  first  be  presented 
to  the  board  of  supervisors  at  a  regular  meet- 
ing, and  shall  be  !)UDliBhed  for  at  least  two  weeks 
before  the  meeting,  "together  with  a  notice 
stating  the  time  of  the  meeting  at  which  the 
same  will  be  presented."  Held,  that  petitioners 
must  give  the  notice. 

6.  To  meet  such  requirements,  there  were 
INiUished  a  petition,  with  the  names  of  the  sign- 
ers thereto,  and  immediately  below  this  the  no- 
tice, "The  foregoing  petition  will  be  presented 
to  the  honorable  board  of  superrisors  •  »  » 
on  Monday,  October  10,  1887,  at  10  o'clock  a. 
m.  of  that  day."  The  notice  was  unsigned. 
Held,  that  the  notice  was  insufficient,  since  it 
did  not  show  on  its  face  that  it  was  given  by 
persons  authorized  to  give  it. 

7.  Such  defect  in  the  notice  cannot  be  cured 
by  proof  of  actual  knowledge  on  the  part  of 
those  to  be  affected  thereby. 

8.  Owners  of  small  residence  lots  in  towns  and 
cities  are  not  such  owners  of  land  as  are  quali- 
fied sixers  of  a  petition  for  the  organization  of 
an  irrigation  district,  witnin  the  meaning  of 
section  2  of  the  Wright  act  (St.  1887,  p.  29), 
requiring  such  [jetition  to  be  signed  by  50  own- 
ers of  land  desiring  to  improve  the  same  by 
condncting  water  on  it. 

9.  Where  bonds  of  an  irrigation  district  have 
been  sold  before  institution  of  confirmation  pro- 
ceedings by  its  directors,  and  the  judjimcnt  ren- 
dered therein,  that  the  district  was  duly  organ- 
ized, is  reversed  on  appeal,  the  questions  touch- 
ing the  regularity  of  the  sole  will  be  left  to  t>e 
determined  in  an  action  by  the  bondholders 
against  the  district. 

In  bank.  Appeal  from  superior  court, 
Glenn  cotmty;   Seth  MiUington,  Judge. 

Proceedings  by  the  board  of  directors  of  the 
Central  irrigation  district  to  have  the  validi- 
ty of  its  organization  and  bond  issues  deter- 
mined. Certain  property  owners  appeared 
and  contested  the  Issues.  From  a  judgment 
In  favor  of  the  district,  and  from  an  order 
denying  them  a  new  trial,  the  disaffected 
property  owners  appeal.    Reversed. 

Geo.  W.  Maxwell,  R.  M.  Soto,  Garber, 
Boalt  &  Bishop,  and  Lee  &  Scott  (R.  A.  Long, 
of  counsel),  for  appellants.  R.  Percy  Wright 
and  Johnson  &  Johnson,  for  respondents. 

HENSHAW,  J.  This  proceeding  was  insti- 
tuted by  the  board  of  directors  of  the  Central 
irrigation  district  under  the  provisions  of  an 
act  of  the  legislature  commonly  and  for  con- 
venience designated  the  "Confirmation  Act." 
St  18S9,  p.  212.  The  petitioners,  as  the  act 
provides  they  may  do,  set  forth  (1)  the  pro- 
ceedings leading  to  and  terminating  in  the 
organization  of  the  irrigation  district,  and 
(2)  the  proceedings  attending  the  issue  and 
sale  of  bonds  of  the  district,  and  asked  that 
these  proceedings  be  reviewed  and  declared 
valid  and  legal.  Certain  persons  interested 
in  the  district  and  owning  lands  therein  ap- 
peared, and  by  answer  contested  the  validity 
of  the  proceedings  for  the  organization  of  the 
district,  as  well  as  the  proceedings  for  the 
issue  and  sale  of  bonds.  The  findings  of  the 
court  were  in  favor  of  the  regularity  and  le- 
gality of  all  these  steps  and  processes,  and 
the  Judgment  of  the  court  followed  accord- 
ingly.   From  that  Judgment,  and  from  the 


order  denying  a  new  trial,  disaffected  proper- 
ty owners  within  the  district  prosecute  these 
appeals. 

One  of  the  property  owners,  L.  P.  Drexler, 
appeared  and  interposed  to  the  inquiry  as 
to  the  legality  of  the  organization  of  the  dis- 
trict a  separate  defense,  to  the  effect  that  all 
such  inquiry  was  barred  by  the  provisions  of 
section  3  of  the  act  of  March  7,  1887  (St.  1887, 
p.  30),  as  amended  by  the  act  of  March  20, 
1891  (St  1891,  p.  143).  If  this  defense  of 
Drexler  is  well  made,  it  not  only  relieves 
from  the  necessity  of  considering  appellants' 
attack  upon  the  validity  of  the  organization 
of  the  district,  but,  Inc^eed,  forbids  such  con- 
sideration. A  determination  upon  this  de- 
fense then  lies  at  the  threshold  of  the  Inquiry. 

The  so-called  "Irrigation  Act"  or  "Wright 
Act"  was  approved  March  7,  1887  (St.  1887, 
p.  29).  In  188S)  the  legislature  passed  an  act 
which,  while  entitled  an  act  "supplemental" 
to  the  Wright  act  in  law  forms  no  part  of 
that  statute.  It  was  an  act  creating  a  spe- 
cial proceeding  for  the  determination  of  the 
questions  enumerated  in  the  act  Itself.  It 
was  a  special  proceeding  authorized  to  be  in- 
stituted by  but  a  single  class  of  persons,  viz. 
the  boards  of  directors  of  irrigation  districts, 
whereby  these  boards  of  directors,  on  behalf 
of  their  districts,  could  demand  determination 
of  the  question  whether  the  proceedings  rela- 
tive to  the  organization,  as  well  as  the  pro- 
ceedings relating  to  the  proposed  or  actual 
issue  and  sale  of  bonds,  were  due  and  legal. 
Under  section  5  of  this  confirmation  act,  that 
no  question  might  arise  as  to  its  scope  or  as 
to  the  powers  of  the  court  in  determining  the 
questions  which  might  arise,  it  Is  especially 
provided  that  the  court  shall  have  Jurisdiction 
*to  examine  and  determine  the  legality  and 
validity  of,  and  approve  and  confirm  each 
and  all  of  the  proceedings  for  the  organiza- 
tion of  said  district,  under  the  provisions  of 
said  act,  from  and  including  the  petition  for 
the  organization  of  the  district,  and  all  other 
proceedings  which  may  affect  the  legality  or 
validity  of  said  bonds,  and  the  order  for  the 
sale  and  the  sale  thereof."  The  rules  of 
pleading  and  practice  not  Inconsistent  with 
the  provisions  of  the  act  are  nmde  applicable 
to  proceedings  under  It,  and  appeals  are  au- 
thorized from  the  judgment,  and  from  the  or- 
der denying  a  new  trial,  saving  that  such  ap- 
peals must  be  taken  within  10  days  from  the 
entry  of  the  order  or  Judgment.  This  con- 
firmation act  neither  In  terms  nor  In  effect 
amends  any  of  the  provisions  of  the  Wright 
act.  It  Is  an  Independent  statutory  enact^ 
ment,  embraced  In  seven  separate  and  dis- 
tinct sections,  together  forming,  as  the  act 
itself  designates  it  a  special  proceeding;  hav- 
ing reference.  It  is  true,  to  the  Wright  act, 
but  no  more  amendatory  thereof  than  would 
be  the  special  proceedings  of  certiorari  or 
mandamus.  It  has  no  bearing  upon  nor  deal- 
ings with  the  matter  of  the  organization  of 
irrigation  districts,  but  provides  exceptional 
and  peculiar  machinery  by  which  the  aid  of 
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the  courts  may  be  Invoked  to  secure  evidence, 
and  to  determine  whether  a  particular  district 
has  been  duly  organized  and  its  bonds  regu- 
larly issued.  Tregea  v.  Irrigation  Dist.,  164 
U.  S.  179,  17  Sup.  Ct.  52;  CraU  v.  Irrigation 
Dlst.,  87  Cal.  140,  26  Pac.  797;  Irrigation 
Dlst  V.  Brandon,  108  Cal.  384,  37  Pac.  484. 
In  1891  the  legislature  passed  an  act  which  by 
Its  title  and  by  Its  terms  purported  to,  and 
in  fact  did,  amend  the  Wright  act  of  1887. 
St  1891,  p.  143.  In  amending  section  3  of 
the  original  act,  there  was  inserted  the  fol- 
lowing: "And  no  action  shall  be  commenced 
or  maintained,  or  defense  made  affecting  the 
validity  of  the  organization,  unless  the  same 
shall  have  been  commenced  or  made  within 
two  years  after  the  malclng  and  entering  of 
said  order."  "Said  order"  is  the  order  of 
the  board  of  supervisors  entered  upon  Its 
minutes,  and  declaring  the  territory  duly  or- 
ganized as  an  Irrigation  district. 

The  Oentral  Irrigation  district  was  organized 
In  December,  1887.  This  procee{ling  was  in- 
stituted In  1893.  Whatever  effect  the  act  of 
1891  may  have  to  cut  off  rights  of  action  or  de- 
fenses which  before  its  enactment  were  avail- 
able to  objecting  land  holders  within  an  irri- 
gation district  In  any  action  prosecuted  by 
them,  or  by  way  of  defense  to  any  action  prose- 
cuted against  them,  we  are  not  here  called  up- 
on to  consider;  for  It  is  plain  that  this  provi- 
sion of  the  act  of  1891  was  not  designed  to  cur- 
tall  the  rights  of  boards  of  directors  to  seek  a 
determhiatlon  of  the  legality  of  the  organiza- 
tion of  their  districts  tmder  the  confirmation 
act,  nor  to  abridge  the  jurisdiction  of  the  court 
to  decide  these  questions,  a  jurisdiction  ex- 
pressly and  solemnly  conferred  therein;  and  It 
would  be  the  merest  stultification  to  bold  that, 
while  the  directors  of  an  irrigation  district 
might  seek  and  obtain  a  judgment  of  a  court 
declaring  that  their  district  was  legally  or- 
ganized under  a  proceeding  inviting  all  Inter- 
ested to  appear  and  attack  that  organization, 
nevertheless  no  defense  could  be  made  by  any 
one  touching  upon  the  legality  of  the  acts  and 
proceedings  for  organization.  Such  procedure 
would  partake  neither  in  form  nor  In  essence 
of  the  nature  of  a  judicial  determination.  It 
would  be  equivalent  to  a  pretended  Judicial 
process  commanding  a  man  to  come  and  be 
heard,  and  upon  his  appearance  denying  him  a 
hearing.  The  confirmation  act  treats  of  a  spe- 
cial proceeding;  the  act  of  1891,  of  an  action. 
The  distinction  between  the  two  Is  well  recog- 
nized. "The  term  'special  proceeding'  Is  used 
In  the  codes  of  practice  of  many  of  the  states 
In  contradlsthiction  to  'action.'  It  may  be  said 
generally  that  any  proceeding  In  a  court  which 
was  not  under  the  common-law  and  equity 
practice,  either  an  action  at  law  or  a  suit  in 
chancery.  Is  a  special  proceeding."  1  Enc.  PL 
&  Prac.  p.  112;  Ciode  Civ.  Proc.  !§  22,  23. 
Without,  therefore,  stopping  to  consider  just 
what  meaning  is  to  be  attached  to  the  amenda- 
tory provision  of  the  statute  of  1891,  we  hold 
that  it  has  no  application  to  proceedings  In- 
stituted by  boards  of  directors  on  behalf  of 


their  districts  for  confirmation  of  their  organ- 
ization and  of  their  bond  issues  under  the  act 
of  1889. 

It  is  next  Insisted  that  inquiry  upon  all  ques- 
tions affecting  the  validity  of  the  organization 
of  the  district  Is  foreclosed  by  the  decision  of 
this  court  In  Irrigation  Dist.  v.  De  Lappe,  79 
Cal.  351,  21  Pac.  825.  In  that  case  the  district 
brought  mandamus  agahist  Its  secretary  to 
compel  him  to  sign  and  seal  certain  of  Its 
bonds.  One  of  the  property  owners  was  al- 
lowed to  intervene  for  the  purpose  of  contest- 
ing the  legality  of  the  bond  issue.  Certain  Is- 
sues were  joined  touching  the  validity  of  the 
organization  of  the  district  The  mandate  was 
awarded,  and  an  api>eal  taken.  In  Its  opinion 
and  decision  this  coiu^  disposed  of  the  objec- 
tions presented  adversely  to  appellants'  con- 
tention; and,  80  far  as  concerns  the  propo- 
sitions in  that  case  advanced.  It  was  indisjm- 
tably  an  adjudication  that  they  presented  no 
valid  legal  objection  to  the  organization  of  the 
district.  But  It  does  not  follow  therefrom  that 
inquiry  as  to  other  matters  Is  foreclosed,  and 
that  the  judgment  hi  the  De  Lappe  Case  Is  res 
Judicata  upon  questions  not  presented  or  con- 
sidered In  that  case.  Indeed,  It  may  well  be 
doubted  whether.  In  adifferent  case,  with  differ- 
ent parties,  as  Is  the  present  the  decision  Ui  the 
De  Lappe  Case  would  be  binding  at  all,  or 
would  have  any  other  force  than  such  as  would 
be  derived  from  the  cogency  of  the  reasoning, 
and  the  weight  to  be  given  to  an  existing  de- 
cision. But,  however  that  may  be,  certain  It 
is  tliat  it  cannot  be  construed  as  a  final  and 
conclusive  adjudication,  or  any  adjudication 
at  all,  upon  propositions  not  presented  to  and 
passed  upon  by  the  coiurt;  for  even  in  the- 
same  case  an  appellate  tribunal  Is  bound  by 
Its  prior  decision  only  upon  the  points  distinct- 
ly made  and  determined,  and  not  at  all  ui>on 
points  which  might  have  been  raised,  but  were 
not  Balch  v.  Haas,  20  C.  C.  A.  151,  73  Fed. 
974;  Cross  v.  Burke,  146  U.  S.  82,  13  Sup. 
Ct  22;  Union  School  Tp.  v.  First  Nat  Bank, 
102  Ind.  464,  2  N.  E.  194;  Haynes  v.  Town  of 
Trenton,  123  Mo.  326,  27  S.  W.  622.  In  this 
instance  there  is  presented  not  only  another 
proceeding  between  different  parties,  but  In 
addition,  the  points  to  which  our  considera- 
tion is  now  directed  are  entirely  different  from 
those  pressed  to  determhiatlon  In  the  case  of 
De  Lappe. 

The  final  objection  to  a  review  by  this  court 
of  the  proceedhigs  attending  the  organization 
of  the  district  Is  based  upon  the  proposition 
that  jurisdiction  to  determine  these  matters  by 
legislative  enactment  has  been  vested  in  the 
board  of  supervisors,  and  that  the  decision  of 
that  tribunal  Is  final  and  conclusive.  This  Is 
an  enunciation  of  the  doctrine  that,  where  ju- 
risdiction of  even  an  inferior  court  Is  depend- 
ent upon  a  fact  which  that  court  Is  required  to 
ascertain  and  settle  by  its  decision,  such  deci- 
sion Is  held  to  be  conclusive.  Farmers'  &  M. 
Bank  v.  Board  of  Equalization,  97  Cal.  318. 
32  Pac.  312.  That  doctrine,  however,  cannot 
here  be  Invoked.    The  finality  of  the  declalou 
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of  BQch  an  Inferior  trlbmial  rests  upon  the 
further  proposition  that,  either  expressly,  or 
by  falling  to  provide  for  a  review  of  the  de- 
cision of  such  inferior  tribunal,  the  law  effectu- 
ally declares  that  by  all  other  courts  It  is  to  be 
regarded  as  conclusive.  Here,  however,  the 
legislature  by  the  confirmation  act  has  provided 
for  a  review  under  direct  attack  of  these  very 
steps  and  processes,  and  consequently  for  a 
review  of  the  board's  decision  upon  their  regu- 
larity and  validity.  Any  proceeding  provided 
by  the  law  for  the  purpose  of  avoiding  or  cor- 
recting a  Judgment  Is  a  direct  attack,  which 
will  be  successful  on  showing  error.  Reclama- 
tion DIst.  V.  PhilUps,  lOS  Cal.  306.  39  Pac.  630, 
and  41  Pac.  335;  Van  Fleet,  CoU.  Attack,  5. 
The  proceeding  estatdisbed  by  the  confirmation 
act  Is  expressly  directed  to  be  had  to  review 
the  determination  of  the  board  of  supervisors, 
and  therefore  all  claim  of  finality  for  the  de- 
cision of  the  board  must  fall  to  the  ground. 
The  Madera  Irr.  Dist.  Case,  92  Cal.  296,  28 
Pac.  272,  675,  the  Fallbrook  Irr.  Dist.  Case, 
lOG  Cal.  355,  365,  39  Pac.  793.  794,— Indeed, 
all  of  the  cases  which  have  arisen,— recognize 
this  to  be  the  Intent  and  scope  of  the  confirma- 
tion act. 

Under  this  disposition  of  respondent's  pre- 
liminary objections,  we  are  brought  to  the  con- 
sideration of  the  points  presented  by  appellanls. 
Of  these,  the  first  attacks  the  irrigation  act  as 
violative  both  of  the  constitution  of  the  state 
and  of  the  United  States.  But  the  decisions  of 
this  court,  together  with  the  decision  of  the 
United  States  supreme  court  handed  down  since 
this  appeal  was  taken,  form  conclusive  adjudi- 
cations upon  these  propositions  against  the  con- 
tention of  appellants.  Irrigation  Dist.  T.  Wil- 
liams, 76  Cal.  360,  18  Pac.  379;  Irrigation  Dist. 
T.  De  Lappe,  79  Cal.  351,  21  Pac.  825;  CraU 
V.  IrrlgaUon  Dist,  87  CaL  140,  26  Pac.  797; 
Board  v.  Tregea,  88  Cal.  334.  26  Pac.  237; 
In  re  Madera  Irr.  Dist.,  92  Cal.  323,  28  Pac. 
272,  675;  Irrigation  Dist.  v.  Bradley,  164  U.  S. 
112. 17  Sup.  Ct.  56. 

The  next  contention  of  appellants  is  that  the 
organization  of  the  Central  irrigation  district 
was  illegal  because  no  sufficient  notice  was  giv- 
en as  required  by  the  irrigation  act  of  the  time 
of  the  presentation  to  the  board  of  supervisors 
of  the  petition  for  the  formation  of  the  district 
The  irrigation  act  provides  (section  2)  that  a 
petition,  signed  by  the  required  number  of  free- 
holders of  the  proposed  district,  shall  first  be 
presented  to  the  board  of  supervisors,  accom- 
panied by  a  good  and  sufficient  bond.  "Such 
petition  shall  be  presented  at  a  regular  meeting 
of  the  said  board,  and  shall  be  published  for  at 
least  two  weeks  before  the  time  at  which  the 
same  Is  to  be  presented.  In  some  newspaper 
printed  and  publislied  In  the  county  where  said 
petition  is  presented,  together  with  a  notice 
stating  the  time  of  the  meeting  at  which  the 
same  will  be  presented."  The  publication  of 
this  notice  Is  an  essential  prerequisite  to  con- 
fen'ing  upon  the  board  of  supervisors  Jurlsdlc- 
tiou  to  proceed  in  the  matter  of  the  organiza- 
tion.    It  is  by  the  terms  of  the  act  made  mau- 


datoiy  that  such  notice  should  be  g^ven.  The 
notice,  when  given,  is  the  process  by  which 
the  property  owners  to  be  affected  are  noti- 
fied, and  given  an  opportunity  to  present  their 
objections  to  the  board  of  supervisors.  Irri- 
gation Dist.  v.  Bradley,  164  U.  S.  112,  171,  17 
Sup.  Ct  56.  The  act  does  not  in  express  terma 
declare  by  whom  the  notice  is  to  be  given,  but 
it  may  be  derived  therefrom,  by  hitendment  as 
clear  and  explicit  as  though  express  language 
bad  been  used,  that  the  petitioners  themselves 
are  the  persons,  and  the  only  persons,  empow- 
ered to  perform,  and  charged  with  the  perform- 
ance of,  this  duty.  The  petitioners  are  to  pre- 
sent their  petition  at  a  regular  meeting  of  the 
board,  and  only  npon  such  presentation,  after 
notice,  does  the  board  acquire  official  knowl- 
edge of  the  proposition,  with  power  to  act  upon 
it  But,  before  such  petition  la  presented,  it 
shall  have  been  published  for  at  least  two 
weeks.  Clearly,  It  is  not  for  the  board  of  su- 
pervisors to  cause  the  publication.  Its  func- 
tions do  not  begin  until  after  the  publication 
has  been  completed.  The  petitioners,  then,  and 
no  others,  are  to  give  the  notice.  "According 
to  the  theory  of  the  common  law,  all  power  of 
judicature  flowed  from  the  crown,  and  courts 
had  no  power  to  compel  a  party  to  appear  or 
to  proceed  to  the  determination  of  a  cause  un- 
til the  king,  by  his  orighial  writ  had  Issued  his 
command  to  the  sheriff  to  sununon  the  defend- 
ant before  them.  Here  'the  state  Is  the  sov- 
ereign, by  whose  power  alone  the  citizen  can 
be  compelled  to  appear  In  its  courts  to  answer 
an  action  brought  against  him.'  Curtis  v.  Mc- 
CiiUough,  3  Nev.  210;  Curry  v.  Hinman,  11  111. 
420.  Hence,  since  the  notice  Is  in  the  nature 
of  process  to  bring  a  party  before  a  tribunal 
exercising  judicial  powers,  it  must  be  given  by 
some  one  authorized  by  the  slate  to  give  It. 
Notice,  In  the  sense  of  the  statute,  does  not 
mean  knowledge.  Actual  knowledge,  or  the 
want  of  it,  cannot  be  shown.  It  means  the 
statutory  instrumentality  of  knowledge;  the 
formal  process  emanating  from  the  source,  and 
served  in  the  manner  prescribed  by  the  statute. 
The  advertisement  is  the  process,  and  the  post- 
ing in  the  public  places  is  the  service.  The  no- 
tice, then,  must  be  issued  by  i)ersons  author- 
ized by  law  to  issue  it;  and  it  seems  clear  that 
this  fact  must  be  shown  on  its  face  by  proper 
authentication,  as  more  formal  process  must 
show  It  No  person  can  be  siunmoued  before 
a  legal  tribunal  but  in  pursuance  of  law,  and 
by  persons  authorized  by  law  to  summon  him." 
Mhmrd  v.  Douglas  Co.,  9  Or.  206;  WiUtams  v. 
Bergin,  108  Cal.  166,  41  Pac.  287. 

It  was  shown  that  there  were  published  for 
two  weeks  In  the  Weekly  Colusa  Sun  the  pe- 
tition, with  the  names  of  the  signers  thereto, 
and  immediately  below  this  the  following: 
"The  foregoing  petition  will  be  presented  to 
the  honorable  board  of  supervisors  of  Colusa 
county  on  Monday,  October  10,  1887,  at  10 
o'clock  a.  m.  of  that  day."  The  notice  was 
unsigned.  It  did  not  bear  upon  its  face 
any  showing  of  authority.  It  did  not  ap- 
pear from  it  that  it  was  given  by  the  petl- 
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tioners,  who  alone  conld  Issue  the  process. 
Indeed,  from  all  that  is  shown,  the  so-called 
notice  may  have  been  but  the  declaration  of 
the  editor  of  the  newspaper,  and  the  publica- 
tion of  the  so-called  notice  may  have  been 
but  the  statement  In  the  paper  of  a  bit  of 
news.  It  Is  essential  to  the  validity  of  no- 
tice that  it  shall  bear  upon  Its  face  evidence 
that  it  has  been  given  by  the  person  author- 
ized so  to  do,  and  this  evidence  Is  shown  by 
the  signature  of  the  officer  or  other  person 
charged  with  the  duty.  Nor  can  the  defect 
In  the  notice  be  cared  by  proof  of  actual 
knowledge  upon  the  part  of  those  to  be  af- 
fected thereby.  The  statutory  warning  must 
be  given,  and  must  conform  to  the  statutory 
requirements.  Guntcr  v.  Fayetteville,  M 
Ark.  202,  19  S.  W.  577.  It  Is  well  said  In 
Shumway  v.  Bennett,  29  Mich.  451:  "There 
can  be  no  Judicial  action  afCectIng  rights 
which  Is  not  based  upon  some  process  or  no- 
tice whereby  the  parties  Interested  are  sub- 
ject to  the  Jurisdiction,  and  entitled  to  be 
heard.  There  Is  no  rule  of  law  which  re- 
quires persons  to  attend  and  watch  the  ac- 
tion of  courts  unless  the  legal  course  has 
been  taken  to  warn  them,  and  there  is  no 
principle  of  law  which  would  tolerate  action 
upon  the  fullest  notice  where  the  party  noti- 
fied is  denied  a  hearing.  Notice  is  only  use- 
ful to  enable  him  to  obtain  a  hearing."  In 
Niles  V.  Ransford,  1  Mich.  338,  mortgaged 
premises  were  advertised  by  the  mortgagee 
to  be  sold  under  a  power  of  sale  In  the  mort- 
gage, and  the  mortgagee  afterwards,  and  be- 
fore the  day  of  sale,  assigned  the  mortgage 
to  a  third  person,  who  continued  the  adver- 
tisement In  the  mortgagee's  name,  instead  of 
advertising  anew  as  assignee  in  his  own 
name.  The  sale  was  held  Irregular  and 
void,  and  not  a  bar  to  the  mortgagor's  equity 
of  redemption.  In  discussing  the  essentials 
to  a  valid  notice,  the  court  say:  "It  is  urged 
that  the  notice  of  sale  Is  not  required  by  the 
statute  to  be  signed  by  any  one,  but  no  con- 
ception can  be  formed  of  a  legal  notice  which 
does  not  disclose  on  Its  face  that  It  ema- 
nates from  some  person  or  court  claiming  to 
have  the  power  to  act  In  the  manner  indi- 
cated by  the  notice.  It  Is  this  that  gives  to 
it  Its  force;  that  makes  It  a  notice.  The 
statute  does  not  prescribe  the  form  of  the 
notice.  It  declares  that  a  notice  shall  be 
given,  in  which  certain  matters  shall  be 
specified.  It  does  not  regulate  Its  form  In 
other  respects."  A  similar  case  is  that  of 
Bausman  v.  Kelley,  38  Minn.  197,  36  N.  W. 
333,  and  It  is  there  said:  "Again,  the  notice 
was  not,  upon  Its  face,  and  did  not  purport 
to  be,  the  act  of  Galusha,  but  of  Hall,  the 
mortgagee.  It  Is  an  essential  quality  of  a 
notice  that  It  appear  to  be  given  by  compci 
tent  authority,  and  a  notice  which  upon  Its 
face  Is  declared  to  be  the  act  of  a  designated 
person,  and  which  as  such  would  he  void, 
cannot  be  made  effectual  by  proof  that  It 
was  really  the  act  of  another  and  undisclosed 
person.    A  notice  by  a  mere  stranger  can  ef- 


fect nothing."  To  like  effect  is  the  case  of 
Boche  V.  Farnsworth,  106  Mass.  509.  In 
McVlchle  V.  Town  of  Knight,  82  Wis.  137, 
51  N.  W.  1094,  the  statute  required  the  caU- 
Ing  of  an  election  to  vote  upon  the  proposed 
issuance  of  municipal  bonds.  Notice  of  the 
election  was  to  be  given  by  the  town  clerk. 
The  notice  In  fact  was  given,  and  was  sign- 
ed "Thomas  Huddleston,"  without  official 
designation,  but  in  truth  Thomas  Huddle- 
ston was  the  town  clerk.  The  court  held 
the  notice  to  be  defective,  saying  that  it  was 
not  signed  by  any  person  as  town  clerk, 
and  therefore  did  not  show  that  It  was  given 
by  the  town  clerk,  as  the  law  required.  In 
Eaton  V.  Supervisors,  42  Wis.  317,  the  stat- 
ute required  a  notice  of  appeal  to  be  in  writ- 
ing. An  unsigned  notice  under  this  statute 
was  held  to  be  Insufficient  In  Com.  v.  Bar- 
rett (Ky.)  17  S.  W.  336,  a  condition  In  the 
statute  provided  that  the  law  should  become 
effective  upon  Its  approval  by  a  majority  of 
the  voters  of  the  county  at  an  election  to  be 
held  on  a  designated  date,  after  notice  by 
the  sheriff  of  the  election,  published  In  three 
consecutive  issues  of  the  legal  newspaper. 
The  act  and  the  notice  were  published.  The 
publication  of  the  notice  was  not  signed  by 
the  sheriff,  and  w^as  held  not  to  be  a  compli- 
ance with  the  act,  as  It  was  Impossible  for 
the  voters  to  tell  whether  or  not  the  notice 
was  official;  and  the  court  said:  "It  was 
vital  to  the  validity  of  the  election.  By  nec- 
essary Implication  the  notice  should  have 
been  official.  The  act  provided  that  the 
sheriff  should  give  It.  This  meant  that  he 
should  sign  It."  In  Re  Road  Notices,  5  Har. 
324,  the  petition  was  for  a  new  public  road; 
and,  on  proof  of  the  form  of  notice.  It  ap- 
peared that  the  written  notice  of  intention  to 
prefer  the  petition  had  no  signature  to  It. 
On  this  objection  being  made,  the  court  said 
the  notice  must  be  given  by  some  one,  and  a 
paper  without  a  signature  could  not  be  said 
to  be  a  notice  by  any  one  of  his  intention  to 
present  a  petition,  and  they  held  a  signature 
to  the  notice  to  be  necessary.  In  Veedor  v. 
Town  of  Lima,  19  Wis.  280,  the  supervisors 
of  the  town  were  authorized  by  law  to  sul>- 
scribe  for  capital  stock  of  a  plank-road  com- 
pany; but  the  question  was  first  to  be  sub- 
mitted to  the  electors  of  the  town,  upon  the 
written  application  of  10  or  more  electors, 
by  the  supervisors  posting  up,  10  days  t)e- 
forehand.  In  at  least  5  public  places  of  the 
town,  notices  of  an  election  for  that  purjiose. 
The  court,  In  reviewing  the  action  of  the 
supervisors,  said:  "No  affidavit  or  affida- 
vits of  the  posting  up  of  the  notices  were 
ever  made,  deposited,  or  recorded  In  the  of- 
fice of  the  town  clerk.  At  most,  but  two  no- 
tices were  posted;  and  even  those,  accord- 
ing to  the  most  .sure  and  certain  testimony 
of  the  witness  BaUou.  were  not  signed  by 
the  supervisors.  Those  facts  alone  are  suffi- 
cient to  avoid  the  election."  In  Short  v. 
State.  79  Ga.  550,  4  S.  E.  852,  the  well-set- 
tled rule  Is  enunciated  that  the  act  of  every 
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public  officer  most  bear  upon  Its  face  evi- 
dence of  Us  official  character;  and  therefore, 
where  a  tax  fi.  fa.  was  issued  and  signed 
"William  R.  Smith,"  and  it  appeared  nei- 
ther by  the  addition  of  the  words  "Tax  Col- 
lector" to  his  signature,  nor  otherwise  upon 
the  face  of  the  paper,  that  he  was  tax  col- 
lector, it  was  held  not  to  be  a  legal  process. 
To  the  same  effect  are  the  cases  of  Spear  v. 
Ditty,  9  Vt  282;  Taylor  v.  Burnap,  39  Mich. 
739;  Smith  v.  Hard,  59  Vt.  13,  8  Atl.  317. 
In  Mlnard  v.  Douglas  Co.,  9  Or.  206,  there 
was  under  consideration  the  sufficiency  of  a 
notice  of  the  application  for  laying  out  a 
highway,  required  by  the  statute  to  be  giv- 
en to  interested  parties.  The  proceedings 
contemplated  by  the  Oregon  statute  were 
well-nigh  identical  with  the  proceedings  con- 
templated by  the  Wright  act.  A  petition 
was  to  be  presented,  signed  by  the  requisite 
number  of  freeholders,  praying  for  the  lay- 
ing out  and  opening  of  a  road.  At  the  time 
of  the  presentation  of  the  petition  the  stat- 
ute required  that  it  should  be  accompanied 
by  satisfactory  proof  that  notice  has  been 
given  by  advertisement,  etc.  The  notice, 
as  given,  contained  all  the  requisites  of  no- 
tice, saving  that,  instead  of  being  signed  by 
the  petitioners,  it  was  signed,  "A.  H.  Ken- 
nedy, Attorney  for  Applicants."  The  su- 
preme court  of  Oregon  ably  and  elaborately 
considers  the  question  of  notice,  reviews  tbe 
authorities,  and  reaches  the  conclusion— with 
which  we  are  in  full  accord— that  it  was  the 
duty  of  the  petitioners,  under  the  statute,  to 
give  the  notice,  and  that  this  duty  was  as 
etCectuaily  imposed  by  intendment  as 
though  it  had  been  enjoined  upon  them  by 
express  words;  that  the  notice  given  was  to 
be  In  writing;  and  that  the  writing  neces- 
sarily implied  a  signing  and  authentication 
In  such  unmistakable  manner  as  to  carry  on  its 
face  fair  evidence  of  its  character  and  au- 
thenticity. In  answer  to  this  overwhelming 
weight  of  authority,  respondents  claim  that 
in  Irrigation  Dist.  v.  De  Lappe,  79  Cal.  351, 
21  Pac.  825,  this  identical  notice  was  upheld, 
and  in  Board  v.  Tregea,  88  Cal.  339,  20  Pac. 
23T,  a  notice  substantially  tbe  same  was 
liliLewIse  approved.  It  is  a  sufficient  answer 
to  this  to  say  that  in  neither  of  those  cases 
was  the  question  of  the  sufficiency  of  the 
form  of  the  notice  presented  to  the  court  for 
consideration;  and  tbe  court's  silence,  as 
lias  been  before  said,  upon  a  matter  to  which 
its  attention  was  not  directed,  cannot  be 
construed  as  a  determination  of  the  question. 
It  Is  further  urged  against  the  validity  of 
the  organization  of  the  district  that  the  peti- 
tion for  organization  was  not  signed  by  the 
requisite  number  of  qualified  freeholders, 
Tlie  petition  was  signed  by  58  freeholders.  It 
is  insisted  that,  of  the  .58,  22  were  not  quali- 
fied, ijecause  at  the  time  they  signed  each  of 
them  was  the  owner  merely  of  a  town  lot  or 
town  lots,  or  small  parcels  of  land  scarcely 
larper  than  a  lot.  in  either  the  town  of  Max- 
well  or   tbe  town   of  Williams,   the  lands 


whereof  had  been  sul>dlvlded  Into  blocks  and . 
lots.  It  can  serve  no  useful  purpose  to  re- 
view at  length  the  evidence  as  to  the  real 
property  owned  by  these  22  signers.  In  each 
case,  however,  there  were  upon  part  of  the 
lauds  of  these  petitioners  dwelling  houses  and 
out  houses,  stores,  blacksmith  shop,  livery 
stables,  business  houses,  carpenter  shops,  etc. 
The  lands  of  each  of  these  signers  were  in 
fact  town  lots,  and  used  for  residence  or  busi- 
ness purposes.  Upon  some  there  were,  as  us- 
ual about  country  places,  flowers,  shrubs, 
and  a  few  orchard  trees.  In  Board  v.  Tre- 
gea, 88  Cal.  339,  26  Pac.  237,  objection  was 
made  to  including  witiiln  an  irrigation  dis- 
trict any  lands  witliin  the  limits  of  an  in- 
corporated city  or  town.  Tbe  question  which 
this  conrt  was  called  upon  to  determine  was, 
whether  it  was  beyond  the  power  of  the  su- 
pervisors to  Include  such  lands  under  the 
provisions  of  the  act  authorizing  them  so  to 
do  in  case  the  lands  were  susceptible  of  irri- 
gation from  a  conmion  source,  etc.,  and  would 
be  beneflted;  and  it  was  held  that  town  lands 
susceptible  of  such  irrigation  were  not  neces- 
sarily without  the  purview  of  the  law,  but  that 
tbe  question  whether,  in  any  particular  case,  a 
town  would  or  would  not  be  benefited,  must 
remain  a  question  of  fact,  to  be  decided  by  tbe 
board  of  supervisors,  to  whose  discretion  It 
has  been  committed  by  the  legislature;  and 
as  to  owners  of  town  property,  whose  lands 
may  be  covered  with  buildings,  it  is  said  that 
it  seems  reasonable  to  assume  Qiat  they  must 
participate  Indirectly,  at  least,  in  tbe  accru- 
ing benefits.  But  this  determination,  as  is 
pointed  out  In  Irrigatl<m  Dist.  v.  Abila,  106 
Cal.  355,  39  Pac.  794,  Is  not  to  be  taken  as  an 
adjudication  that  holders  of  small  residence 
lots  in  towns  and  cities  are  such  owners  of 
land,  within  the  meaning  of  the  Wright  act, 
as  makes  them  qualified  signers  of  the  orig- 
inal petition  for  the  organization  of  the  dis- 
trict. This  presents  an  entirely  different 
question,  and  we  unhesitatingly  hold  that  they 
are  not  such  qualified  signers,  within  the 
spirit  of  that  act.  The  Wright  act  contem- 
plates the  formation  of  Irrigation  districts  to 
improve  the  condition  of  farming  lands  by 
bringing  water  up<«  them.  As  in  reclama- 
tion districts  the  purpose  is  to  Improve  the 
lands,  by  carrying  off  the  surplus  water,  so 
here  it  is  to  better  the  farming  property,  by 
conveying  the  necessary  supply  of  water  to 
the  soil.  Where  a  statutory  provision  is  open 
to  construction,  the  test  of  the  rea.sonableness 
of  any  given  construction  Is  what  may  be 
done  with  it.  It  is  necessary,  says  Chief 
Justice  Shaw,  to  put  extreme  cases  to  test 
the  principle.  Bearing  in  mind  that  the  pur- 
Ijosft  for  which  irrigation  districts  are  per- 
mitted to  be  organized  is  for  the  improvement 
of  agrlculturol  lands,  if  It  be  held  that  own- 
ers of  lots  within  incorporated  cities  or  towns 
are  qualified  signers  to  the  petition  for  tlu-lr 
formation,  then  the  machinery  for  the  orgjui- 
ization  of  such  a  district  might  Iks  set  In  mo- 
tion by  50  owners  of  small  town  lots,  elthei 
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In  part  or  wholly  covered  by  residence  and 
l>uslness  bouses.  These  50  would  embrace 
within  the  boundaries  of  thpir  proposed  dis- 
trict vast  tracts  of  farming  land,  the  owners 
of  which  might  be  to  the  last  degree  unwill- 
ing that  such  a  district  should  be  formed. 
By  Including  also  within  the  boundaries  of 
their  contemplated  district  the  Uttle  town  In 
which  their  lands  were  situated,  they  might 
easily,  and  probably  would,  at  the  election, 
outvote  the  opposing  owners  of  the  agricul- 
tural lauds  who  might  chance  to  be  electors; 
and  thus  It  would  result  that  by  the  petition 
of  townspeople  only  Indirectly  interested  in 
the  district,  and  by  the  vote  of  other  towns- 
people not  property  owners  at  all,  and  there- 
fore at  the  most  very  remotely  concerned  In 
the  matter,  thousands  of  acres  of  farming 
land,  despite  the  protests  of  the  owners, 
would  be  subjected  to  the  burden  and  ex- 
pense attending  the  organization  and  conduct 
of  such  districts.  For  it  is  a  matter  of  com- 
mon knowledge,  and  part  of  the  history  of 
the  records  of  this  court,  that  in  some  of 
these  districts  Uens  to  the  extent  of  40  and 
more  dollars  have  been  Imposed  upon  every 
acre  of  land  despite  the  protests  of  its  own- 
ers. Such  is  not  the  meaning  of  the  act,  nor 
should  an  interpretation  be  given  to  It  which 
would  make  such  practices  possible.  Quali- 
fied signers  to  the  petition  must  be  the  bona 
fide  owners  of  agricultural  hind,  desiring  to 
Improve  the  same  by  conducting  water  upon 
It.  To  the  use  of  the  word  "desire"  employ- 
ed by  the  statute  some  force  must  be  given. 
It  Is  unreasonable  to  suppose  that  a  man 
whose  lot  is  covered  by  a  drug  store,  anoth- 
er upon  whose  lot  Is  a  blacksmith  shop  and 
a  corral,  a  third  upon  whose  lot  is  a  residence 
and  the  usual  shrubs  and  bushes  of  a  flower 
garden,  "desire"  to  irrignte  their  lands,  in  the 
sense  of  the  word  as  employed  In  the  Wright 
act. 

The  next  objection  of  appellants,  that  the 
election  held  for  the  organization  of  the  dis- 
trict was  void  because  the  proclamation  for 
the  election  was  not  published  by  direction 
of  the  board  of  supervisors,  is  not  open  to 
consideration.  The  court's  finding  was  in  fa- 
v<»  of  the  district,  and  appellants'  bill  of  ex- 
ceptions contains  no  specification  as  to  the 
insufficiency  of  the  evidence  upon  this  mat- 
ter. 

The  principal  objections  of  appellants  yet 
remaining  for  consideration  go  to  the  question 
of  the  validity  or  Invalidity  of  the  bond  issue, 
and  herein  It  is  Insisted— First,  that  all  the 
bonds  of  the  district  are  void  for  the  rea.son 
that  notice  of  the  bond  election  held  on  April 

2,  1888,  was  not  legally  given  or  posted;  sec- 
ond, that  all  the  outstanding  bonds  of  the  dis- 
trict, except  ?12,500  thereof,  are  void  for  the 
reason  that  pursuant  to  the  resolution  of  June 

3,  1800,  they  were  issued  in  place  of,  and  sub- 
stituted or  exchanged  for,  bonds  originally  Is- 
sued under  the  resolution  of  June,  ltiS8,  and 
the  board  of  directors  had  no  authority  to 


make  such  reissue,  because  by  the  resolution 
of  June  5,  1888,  and  the  Issue  of  the  bonds 
thereunder,  the  board  had  exhausted  its  power 
to  Issue  bonds;  third,  the  bonds  of  the  second 
form  prescribed  by  the  resolution  of  June  3, 
1800,  are  all  void  because  they  are  antedated, 
and  do  not  bear  date  at  the  time  of  their 
issue.  We  think  It  neither  necessary  nor  yet 
proper  to  pass  upon  these  questions.  It  is 
not  necessary,  because  from  what  has  been 
said  It  must  follow  that  the  district  was  not 
legally  organized.  As  a  consequence,  Its  right 
to  sell  any  of  the  remaining  bonds  Is  at  an 
end,  and  the  Judgment  of  the  trial  court  should 
so  decree.  Therefore  there  can  no  longer  be 
any  Interest,  either  to  the  district  or  to  Intend- 
ing purchasers.  In  the  determination,  and  It 
becomes,  from  this  point  of  view,  merely  a 
moot  question.  It  is  not  proper,  because  some 
of  the  bonds  (It  Is  Insisted)  had  been  sold,  and 
had  passed  into  the  hands  of  bona  fide  pur- 
chasers, iKjfore  the  Institution  of  this  proceed- 
ing. These  bondholders  are  not  litigating  in 
the  matter.  A  determination  without  their 
presence  and  participation  might  be  embar- 
rassing to  a  Just  decision  upon  full  presenta- 
tion by  all  the  parties  in  interest.  The  con- 
firmation act  contemplates  a  review  by  a  court 
of  the  proceedings  attending  the  Issue  of 
bonds,  whether  the  bonds  have  actually  been 
sold  or  not  After  the  Issue,  and  before  the 
sale,  of  any  bonds,  It  may  well  be  of  advan- 
tage to  the  district  and  to  Intending  purchas- 
ers that  the  Judgment  of  a  court  should  be  In- 
voked to  pa-is  upon  the  regularity  of  the  ac- 
tion of  the  district  ofllcers,  but  after  sale  dif- 
ferent questions  present  themselves.  The 
i>ouds  are  negotiable.  Public  corporations 
are  estopped  from  setting  up  many  defenses 
of  irregularity  against  the  Innocent  holders  of 
snch  negotiable  securities.  Whether  or  not 
the  holder  be  an  Innocent  purchaser,  and  a 
purchaser  without  notice,  is  itself  a  question 
which  can  only  be  determined  in  an  action 
against  the  district  to  collect  upon  the  bonds. 
From  all  these  considerations,  and  others 
which  will  readily  suggest  themselves.  It  Is 
proper.  In  cases  where  bonds  of  a  district  have 
been  actually  sold  before  Institution  of  con- 
firmation proceedings,  to  refuse  consideration 
to  questions  of  the  regularity  of  such  sales, 
leaving  their  determination  to  that  forum  be- 
fore which  action  may  be  brought  to  enforce 
collection;  for  It  Is  only  In  sudj  an  action, 
before  such  a  court,  that  there  will  be  found 
full  and  unquestioned  Jurisdiction  of  the  sub- 
ject-matter and  of  all  the  necessary  parties, 
as  well  as  power  to  determine  aU  objections 
and  defenses.  For  these  reasons  the  Judg- 
ment and  order  of  the  trial  court  are  reversed. 

We  concur:  McFARLAND,  J.;  TEMPLE, 
J.;   HARKISON.  J. 

GAKOirTTE,  J.  I  concrur  In  the  reversal  of 
the  Judgment  and  order  upon  the  ground  that, 
in  my  opinion,  owners  of  town  lota  are  not 
qualified  signers  of  the  petition. 
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VAX  n.EET.  1.  t  oonoHT  in  the  Judgment 
and  In  the  views  expressed  by  Mr.  Justice 
HEXSIIAW.  except  ouly  upon  the  question 
as  to  the  Ruttlflemy  of  the  notice  given  of  the 
time  of  presentation  to  the  board  of  euper- 
Tlsors  of  the  petition  for  the  formation  of  the 
district.  Upon  U-at  question  I  express  no 
opinion. 


(24  Colo.  146) 

BUSn  et  aU  t.  HADDEX   et  at 

(Sapreiue  Court   of   Colorado.     June   1,   1S97.) 

Appeal— Review— SfFPifiEXCT  o»  EvtnErcB. 

1.  A  written  co-pnrtiicrship  aEreoment  be- 
tween R.  mill  U.  6xsd  the  capital  nc  $10,000.  of 
which  $5,000  wuii  to  be  coutributed  in  land 
owufd  b.v  B.*»  wire,  and  $5.00U  iu  cattle  owned 
by  II.  The  latter  then  contributed  his  share, 
and  afterwards  the  wife  deeded  such  land  to  the 
6rm.  which  icnre  T.  a  trust  deed  on  the  land, 
•eciiring  the  firui's  nule  fur  $5,000,  to  U.,  who 
made  adruDces  to  tlie  Grm  in  that  sum  during 
the  partnership  existence.  The  partnership  was 
dissolved  in  1887,  when  B.  qultclninied  his  inter- 
est in  the  land  to  H.,  and  11.  gave  B.'s  wife  a 
special  warranty  deed  of  the  laud,  subject  to  the 
trust  deed.  In  an  action  hrou;:ht  by  her  In  1,S'J4 
to  remove  such  lien,  she  clnime<l  that  she  deeded 
tlie  land  solely  to  iadcmnif}-  II.  for  the  $5,000 
contributed  by  him  to  the  <irm's  capital,  that  he 
had  lieen  indemniticd.  tliut  by  the  sctllemeut  the 
land  was  to  Iw  recoiiveye<l  to  her  with  the  tnist 
deed  canceled,  and  that  she  did  not  know  of  the 
sti(>iilati(in  in  the  dee«l  to  her  mnkinK  it  subject 
to  such  lien  until  just  befnre  the  suit  was  brought. 
Hild.  that  the  imiirobabiliiy  of  the  wife's  cliiim, 
in  connection  with  positive  testimony  against  it, 
justifiid  a  findine  at:aiii!<t  her. 

2.  The  wire  tesiitied  that  .she  did  not  read  the 
deed  to  her  tx>ouuse  she  had  confidence  in  H.'s 
hont«ty.  and  that  fnr  that  reason  she  bad  no 
knnwleflfire  of  the  stipulation  therein  as  to  the 
prui»-rty  lieiiic  subject  to  the  trustee.  After  she 
n-ieivej  the  ileiil,  however,  her  hiisliiind  paid  in- 
terest on  the  trust-(le<Ml  note,  and  H.  testified 
that  he  several  times  notifi<><l  her  that  such  in- 
terest was  tine,  and  that  he  would  foreclose  un- 
less pjiid.  ami  that  the  wife  referoHl  him  to  her 
hustiiiiid.  Afterwards  the  wife  and  hushjind  ob- 
tainc^l  n  loan  on  the  pn>|ierty.  Hild,  that  a  find- 
ing that  the  wife  knew  of  the  loan-when  she  re- 
ct;ive<l   the  deed,  or  soon  after,  was  sustained. 

Appofll  from  district  court,  Lnrltner  county. 

Action  by  I.lr.zle  A.  Rush  ngninst  Thomas  11. 
nnrtden  and  aiidiher  to  remove  the  lien  of  a 
trust  deed  on  land.  In  which  rtefendatrt  Henry 
Ilaclden  filed  a  cross  lilll  making  J.imes  F. 
KiiJiU.  iilalntllTs  biisbnnd.  n  party,  and  asking 
foreclosure  of  the  trust  deed.  Fmm  a  decree 
In  favor  of  said  defendant,  plaintiff  and  her 
i)usb.ind  appeal.     Affirmed. 

Edward  D.  L'phaiii  and  Talbot  &  Denlson, 
for  appullnuts.     Frank  J.  Auuis,  for  appellee. 


C.\.MrnEI-U  J.  In  .Tnly,  lasfi.  James  P. 
r.iish.  one  of  the  appellants,  entered  Into  a  co- 
pariiK-rship  agreement  with  Henry  Hadden. 
one  of  the  appellees,  for  buying  and  selling 
horses  and  cattle  and  real  estate  In  1/triiner 
county,  Colo.  The  capital  was  $10,0(K1,  of 
which,  aci.-ordlng  to  tlie  written  agreement, 
$.'i.(H)0  was  to  be  contributed  In  land  on  the 
Caiiadl.in  river  then  owned  by  .lames  P.  Rush 
aud  hi»  n'Uu,  and  (O,uou  in  cattle  then  owuuU 


by  Ilenry  TJaMcn.  Hn^flen  at  ttie  execution 
of  the  contract  contributed  his  share;  and  in 
October.  1880,  there  was  deeded  to  the  co- 
partnership firm  of  Hadden  &  Bush  the  lands 
which  are  the  subject  of  controversy  in  this 
suit,  title  to  which  was  In  the  name  of  IJzzle 
A.  Bush,  one  of  the  appellants,  and  wife  of 
James  P.  Bush,  and  said  conveyance  waa 
made  by  her.  The  present  action  was  begun 
by  Mrs.  Bush  against  Henry  Hadden  and 
Thomas  H.  Hadden  as  trustee,  and  its  object 
was  to  release  the  lands  In  question  from  the 
burden  of  an  cqtiltable  Hen  resting  upon  th»in, 
which  was  created  as  will  be  hereinafter  stat- 
ed. The  complaint,  after  averring  the  agree- 
ment for  this  co-partnership,  alleges  that  the 
plnlntlfF  Mrs.  Bush  conveyed  these  lands  to 
the  arm  to  assist  her  husband  In  forming  the 
same,  and  to  Indemnify  Hadden  for  advances 
of  property  to  be  made  to  U»e  co-partuerslilp, 
and  upon  the  understanding  between  the  three 
that  the  lands  were  to  be  rcconveycd  to  her 
free  from  all  Incumbrance  after  Hadden  should 
be  Indemnified,  and  that  without  any  other 
consideration  she  made  such  conveyance.  It 
Is  then  alleged  that,  for  the  purpose  of  secur- 
ing and  Indemnifying  H.idden  for  ndvaneea 
of  property  made  by  him  to  the  partnership. 
Bush  &  Hadden,  as  partners,  In  October.  l.S.sti, 
executed  their  Joint  promissory  note  for  $.").000, 
payable  to  Hadden  seven  years  after  date, 
and  to  secure  the  same  gave  their  trust  deed. 
embracing  this  land,  to  Tlioinas  11.  Iliiddon, 
as  trustee.  Pollowltig  thli?  Is  an  allognOou 
that  on  the  1st  of  May,  15587,  by  mutual  con- 
sent, the  partnership  was  dissolved,  and  a  fttll 
settlement  between  the  partners  had,  In  whkTi 
Hadden  was  Indeinnilled  for  all  advances 
made  by  him  to  the  firm;  that  the  $.").(KH)  note 
was  paid,  canceled,  and  destroyed  by  Iladden, 
and  that  he  then  agreed  to  procure  a  rcloiifO 
of  the  trust  deed;  and  that  It  was  agreed  that 
Mrs.  Bush's  lands,  and  also  other  lands  ac- 
quired by  the  co-partnership,  should  be  con- 
veyed to  her  by  the  partnership  firm  free  frotn 
all  Incumbrance.  It  Is  further  alleged  that, 
pursuant  to  snch  agreement,  Hadden,  pretend- 
ing to  carry  out  Its  terms,  after  receiving  a^ 
quitclaim  deed  therefor  from  James  F.  Bush, 
made  his  special  warranty  deed  to  Mrs.  Busb 
for  the  lands  theretofore  conveyed  by  her, 
which  deed  he  (Hadden)  caused  to  be  recorded 
and  thereafter  sent  to  her,  and  which,  In  due 
course  of  mall,  she  received;  that  the  said 
deed,  contrary  to  said  agreement,  contained 
a  clause  or  stipulation  making  said  lands  sub- 
ject to  the  lien  of  the  Indebtedness  represent- 
ed by  the  $5,000  note  and  the  trust  deed  above 
referred  to,  of  which  stipulation  plaintiff 
claims  she  remained  In  Ignorance  until  some 
time  In  ISai.  shortly  before  this  action  was 
Instituted.  Iladden  filed  his  answer  admit- 
ting the  co-partnership  agreement  as  allcgeil, 
the  execution  of  the  trust  dce<l.  the  dissolu- 
tion of  the  co-partnership,  and  tlie  execution 
of  the  special  wanaiity  deed  to  ihe  pl.ilntirr. 
The  answer  denies  that  the  land  was  cotivey- 
eU  to  the  co  pariucfsliip  us  an  inOeniuity  for 
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any  advances  made  or  to  be  made  by  blm 
to  the  Arm,  or  for  any  purpose  other  than  the 
single  one  of  enabling  James  F.  Bush  to  com- 
ply with  his  agreement  of  co-partnership, 
and  alleges  that  It  was  so  conveyed  and  re- 
ceived solely  as  bis  (Bush's)  contribution  of 
capital  or  assets.  The  answer  then  states 
that  at  the  dissolution  of  the  firm  a  settlement 
of  all  accounts  was  made,  as  though  no  part- 
nership had  existed,  and  tliat  Bush  then  as- 
sumed as  his  own  liability  the  payment  of 
the  whole  of  the  $5,000  note;  that  said  note 
was  not  then  paid,  canceled,  or  destroyed, 
and  that  the  further  agreement  was  made 
(and  carried  out)  that  Bush  should  quit- 
claim his  interest  in  the  lands  in  controversy 
to  Hadden,  and  that  the  latter  should  deed 
the  same  to  Mrs.  Bush,  sul)ject  to  said  lien; 
and  tliat  plaintifC  knowingly  accepted  said 
I'.eed  constituting,  or,  rather,  continuing,  the 
lien,  and  subsequently  recognized  and  acqui- 
esced In  such  agreement.  A  cross  complaint 
is  set  up  In  the  answer,  in  which  Hadden  asks 
to  have  James  F.  Bush  made  a  party,  and 
also  asks  that  a  misdescription  of  some  of 
the  property  Included  in  the  trust  deed  be  cor- 
rected, and  that  a  decree  be  entered  ordering 
the  trustee  to  sell  the  lands  to  satisfy  the  in- 
debtedness thereby  secured.  An  order  of 
court  was  entered,  making  James  F.  Bush  a 
party,  whereupon  he  appeared  and  filed  his 
answer;  and  after  the  issues  were  made  up 
there  was  a  trial  to  the  court  without  a  Jury, 
which  made  specific  findings  in  favor  of  the 
defendant  Hadden,  and  dismissed  the  plain- 
tiff's complaint,  and  upon  the  cross  complaint 
gave  Judgment  upon  the  note  against  James 
F.  Bush  in  favor  of  Henry  Hadden,  and  or- 
dered the  defendant  trustee,  Tliomas  H.  Had- 
den, to  proceed  to  foreclose  the  trust  deed  to 
satisfy  said  note.  From  this  decree  both  Mrs. 
Bush  and  her  husband  have  apijealed  to  this 
court. 

If  we  look  only  to  the  complaint.  It  Is  not 
altogether  certain  for  what  particular  ad- 
vances by  Hadden  plaintiff  claims  she  made 
this  conveyance  as  an  Indemnity.  It  might 
be  that  It  was  for  advances  of  money  and 
property  other  than  his  original  contribution 
of  $5,000  to  the  capital;  but.  If  we  look  to 
the  evidence  of  Mrs.  Bush  herself,  we  find 
she  testifies  that  she  conveyed  the  lands  as 
an  indemnity  for  Haddeu's  original  contribu- 
tion of  capital.  It  Is  true  that  she  also  says 
that  the  land  was  put  in  to  form  her  hus- 
band's share  of  the  cai)ltal,  but  she  Imme- 
diately follows  this  with  a  statement  that  It 
was  an  Indemnity  to  Hadden  for  the  latter's 
equal  share  of  the  capital.  She  further  tes- 
tifies, as  her  understanding,  that  the  trust 
deed  was  not  given  as  security  for  money 
borrowed  by  the  firm  to  run  tlie  business,  but 
to  secure  Hadden  against  business  losses, 
mismanagement,  and  misfortune  that  might 
happen.  Of  tlie  voluminous  evidence,  some 
relates  to  co-partnership  accounts  and  trans- 
actions both  before  and  after  tlie  dissolution, 
some  to  dealings  between  Mrs.   Bush  and 


ber  husband,  some  to  dealings  between  Mrs. 
Bush  and  Hadden,  and  some  to  individual 
transactions  between  Hadden  and  Mr.  Busn. 
As  might  be  sujiposed,  considerable  confu- 
sion results  from  such  a  method  of  tryln; 
the  case.  In  view,  however,  of  the  special 
findings  made  by  the  court,  we  are  not  se- 
riously embarrassed  by  this  state  of  affairs, 
and  do  not  find  it  necessary,  for  the  purpose 
of  ascertaining  where  its  weight  lies,  to  re- 
view this  evidence  In  detail;  for,  under  the 
general  rule  of  this  court,  so  often  annoimced, 
if  there  is  legal  evidence  sufficient  to  Justify 
the  findings  and  decree  It  will  not  be  re- 
versed merely  because  this  court,  upon  the 
facts,  might  have  arrived  at  a  different  con- 
clusion. Counsel  for  appellants  recognize 
the  force  of  tliis,  and  ujwn  oral  argument 
went  so  far  as  to  say  that,  if  the  record  af- 
forded any  evidence  in  support  of  the  find- 
ings beloAv,  they  should  not  be  disturbed. 
The  sijeclfic  findings  made  by  the  trial  court 
are,  in  substance,  as  follows:  First.  That 
Bush  and  Hadden  formed  this  co-partnersnip 
with  a  capital  of  $10,000,  of  which  Hadden 
contributed  $5,000  In  cattle,  and  Bush,  by 
his  wife's  assistance,  the  lands  In  question, 
valued  at  $5,000.  Second.  That,  upon  the 
day  Mrs.  Bush  executed  her  conveyance  to 
the  two  partners,  they,  in  turn,  conveyed  the 
lands  In  controversy  to  Thomas  H.  Hadden, 
as  trustee,  to  secure  the  payment  of  a  note 
of  $5,000  signed  by  Bush  Sc  Hadden,  and  pay- 
able to  Henry  Hadden  In  seven  years,  and 
that  the  consideration  for  said  note  was  proj)- 
erty  already  advanced  and  money  thereafter 
to  be  advanced  by  Henry  Hadden  for  the  use 
of  said  firm.  Third.  Tliat  upon  the  disso- 
lution of  the  firm.  In  June,  1SS7,  a  full  and 
complete  settlement  of  said  co-partnership 
business  was  had,  in  and  by  which  settlement 
the  said  Indebtedness  represented  by  the 
$5,000  note  and  secured  by  the  trust  deed 
was  assumed  by  Bush,  and  It  was  further 
agreed  that  the  land  covered  thereby  should 
remain  as  security  until  said  incumbrance 
was  paid  and  satisfied;  and  It  was  agreed 
that  Bush  should,  and  he  thereupon  did,  quit- 
claim his  interest  therein  to  Hadden,  and 
the  latter  should,  and  thereupon  did.  convey 
to  Mrs.  Bush,  subject  to  the  Hen  mentioned, 
the  property  In  controversy,  and  that  other 
property  of  the  co-partnership,  both  real  and 
personal,  which  was  acquired  by  the  firm, 
was  also  conveyed  to  Mrs.  Bush;  that  the 
deed  reconveying  to  Mrs.  Bush  the  lauds  by 
her  conveyed  to  the  firm  was  accepted  and 
recorded  by  her  subject  to  the  lien.  There 
was  also  a  finding  that  Hadden  paid  taxes 
upon  this  land  after  the  conveyance  to  Mrs. 
Bush  was  made,  and  redeemed  the  same 
from  tax  sales. 

It  is  with  respect  to  tiie  findings  that  the 
plaintiff  conveyed  the  lands  to  the  firm  as 
the  contribution  of  James  F.  Bush  to  the 
cai)ital  of  the  co-partnership,  and  that  plain- 
tiff accepted  and  acquiesced  in  the  special 
warranty  deed  contluuing  the  lien  in  qucs- 
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Uon,  and  to  the  refusal  of  the  court  to  find 
that  her  purpose  In  making  the  original  con- 
veyance was  to  furnish  and  give  an  indem- 
nity to  Hadden  for  his  contribution  of  cap- 
ital, that  the  appellants  particularly  com- 
plain. We  have  gone  through  this  record 
with  much  care,  and  are  satisfied  that  the 
findings  are  amply  supported  by  It.  Our  ex- 
amination of  this  evidence  bad  led  us  to  con- 
elude  that  this  controversy  has  arisen,  not  be- 
cause of  any  overrt^achlng  or  dishonesty  upon 
the  part  of  Henry  Hadden,  or  because  of 
any  Intentional  wrongdoing  upon  the  part  of 
Mrs.  Bush.  She  appears  to  be  a  woman  of 
Intelligence  and  culture,  but  not  of  much 
■knowledge  of  business  affairs.  Obviously, 
though  both  she  and  her  husband  seem  not 
now  so  to  regard  it,  she  intrusted  much  of 
her  business  affairs  to  her  husband;  and,  if 
she  has  been  wronged.  It  Is  due  to  blm,  and 
not  to  Henry  Hadden.  In  support  of  her 
case,  Mrs.  Bush  was  unable  to  testify  to  any 
definite,  material  facts,  or  to  any  definite 
statements  or  conduct  by  Uaddeu,  giving 
color  to  her  charges.  The  most  she  was  able 
to  do  was  to  give  her  conclusions  or  the  un- 
derstanding which  she  got  from  portions  of 
conversations  overheard  by  her  between 
Bush  and  Hadden  before  the  agreement  of 
co-partnership  was  entered  into;  and  It  is 
apparent  that  the  understanding  to  which 
she  testifies,  that  this  land  was  to  be  held  as 
an  indemnity  for  Hadden's  advances,  was  de- 
rived, if  not  wholly,  certainly  In  great  part, 
from  what  her  husband  told  her.  It  is  true 
that  her  husband  testifies  that  there  was 
such  an  understanding,  but  both  he  and  she 
admit  that  Hadden  never  asl^ed  or  suggested 
such  an  arrangement;  and  Mr.  Bush  testi- 
fies that  the  conveyance  was  so  made  by  his 
wife  as  a  voluntary  matter,  upon  his  own 
suggestion.  Upon  the  other  hand,  Hadden 
testifies  thtrt  there  never  was  such  an  un- 
derstanding or  agreement,  and  further  tes- 
tifies (as  the  court  below  found)  that  the  con- 
veyance of  these  lands  was  intended  by  Mrs. 
Bush,  and  so  received  by  the  co-partnership, 
as  James  F.  Bush's  contribution  to  the  cap- 
ital of  the  firm;  the  consideration  being  her 
desire  to  assist  her  husband,  and  certain 
benefits  to  herself  which  she  anticipated 
from  the  joint  business.  If  the  lands  were 
so  transferred  and  contributed,  they  became 
a  part  of  the  firm  assets,  with  which  the  firm 
could  deal  the  same  as  with  any  other  of  its 
property.  It  also  appears,  and  the  court 
must  have  so  found,  that  during  the  co-part- 
nership Hadden  made  advances  to  the  firm, 
In  addition  to  his  contribution  of  original 
capital,  of  money  and  property  amounting  to 
more  than  $5,000,  for  which  the  trust  deed 
operated  as  a  security,  which  sum  was  due 
and  owing  to  him  by  the  firm  at  the  time  of 
its  dissolution.  Aside  from  this,  if  we  con- 
sider the  situation  of  the  parties  when  this 
co-partnersblp  agreement  was  signed,  which 
was  witnessed  by  the  plaintiff  herself,  It  Is 


hl^y  Improbable  that  the  conveyance  of 
the  land  was  intended  by  any  of  them  as  an 
indemnity,  and  certainly  It  was  not  so  re- 
garded by  Hadden.  When  the  conveyance 
was  made,  be  had  already  contributed  $5,000 
In  capital.  If  these  lands  were  conveyed  to 
the  firm,  and  so  received  by  Hadden,  merely 
as  an  indemnity  or  extra  guaranty,  as  Bush 
expresses  It,  for  Hadden's  share  of  the  cap- 
ital theretofore  contributed,  or  even  for  ad- 
vances which  he  might  thereafter  make, 
and  Hadden  should,  as  he  actually  did,  ad- 
vance property  or  money  In  addition  to  his 
original  capital  amounting  to  more  than 
$5,000,  we  would  have  this  condition  of  af- 
fairs, viz.:  A  co-partnership  between  Bush 
and  Hadden,  in  wliich  Bush  had  an  equal 
interest,  the  entire  capital  of  which  was  con- 
tributed by  Hadden.  In  other  words,  Bush 
would  be  an  equal  partner  without  contril>- 
utlng  anything  to  the  capital.  The  improl>- 
ability  that  any  such  arrangement  was  made, 
taken  In  connection  with  the  positive  testi- 
mony against  It  which  the  record  discloses, 
is  an  ample  Justification  for  the  finding  of 
the  trial  court  that  no  such  arrangement  was 
in  fact  ever  entered  into.  The  court  was 
Justified  from  the  evidence  in  finding  that 
the  lands  were  put  In  by  Mrs.  Bush  as  her 
husband's  contribution  to  the  capital  of  the 
firm  as  against  Hadden's  $0,000  in  cattle, 
and  that  thereafter,  for  the  purpose  of  ac- 
quiring other  property  and  paying  the  run- 
ning expenses,  Hadden  advanced  to  the  firm 
the  $5,000  represented  by  this  note  and  se- 
cured by  this  trust  deed,  and  that  upon  the 
dissolution  of  the  firm  the  land  was  prop- 
erly charged  with  the  payment  of  this  in- 
debtedness, and  that  Mrs.  Bush  took  the  con- 
veyance subject  thereto.  The  appellants' 
contention  (even  If  the  point  is  important) 
that  there  is  no  evidence  that  Mrs.  Bush 
knowingly  accepted  or  received  this  special 
warranty  deed  Is  not  tenable.  It  Is  true, 
she  testifies  that  she  did  not  know  of  the 
stipulation  in  question  until  a  short  time 
before  she  brought  this  suit,  in  the  year  1894, 
but  there  are  circumstances  in  the  record 
that  warranted  the  trial  court  In  finding  that 
she  did.  Soon  after  the  deed  was  recorded 
it  was  sent  to  and  received  by  her.  She  tes- 
tifies that  she  did  not  read  it,  and,  as  an  ex- 
cuse for  not  doing  so,  says  that  she  had  con- 
fidence that  Mr.  Hadden  would  not  do  any- 
thing wrong;  but  if  she  had  read  it,  as  it 
was  her  duty  to  do,  she  would  have  become 
aware  that  her  land  was  subject  to  the  lien. 
After  she  received  this  deed,  interest  upon 
this  note  for  some  time  thereafter  was  paid' 
by  Bush,  and  Hadden  testifies  that  some  time 
during  the  year  1892,  and  at  different  times 
therein,  he  had  conversations  with  Mrs. 
Bush  concerning  this  lieu,  in  which  he  in- 
formed her  that  the  interest  was  due  and 
payable,  and  that  he  would  have  to  proceed 
to  a  foreclosure  unless  payment  was  made, 
and  she  referred  him  to  Mr.  Bush  (her  hua- 
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band),  who  looked  after  such  matters  for  her. 
Then,  too,  in  May,  1889,  Mrs.  Bush  and  her 
husband  borrowed  money  of  the  Lombard 
Investment  Company,  and  gave  their  Joint 
note  therefor,  and  a  trust  deed  upon  this 
same  property  was  executed  as  security.  It 
is  reasonable  to  suppose  that  this  loan  would 
not  have  been  made  had  not  the  title  of  the 
property  been  examined  and  an  abstract 
thereof  furnished  to  the  lender,  and  that  at 
that  time,  at  least,  Mrs.  Bush  must  have 
known  that  her  land  was  not  free  from  all 
incumbrance.  From  these  and  other  cir- 
cumstances that  might  be  mentioned.  It 
seems  to  us  clear  that  Mrs.  Bush  must  have 
known  of  this  lieu  at  or  soon  after  the  time 
she  received  the  deed,  and  the  court's  finding 
to  that  effect  is  supported  by  the  evidence. 

As  we  have  said,  the  contention  is  now 
made  that  Bush  was  not  the  agent  of  his 
wife;  and,  while  wc  do  not  think  It  is  ma- 
terial, yet,  if  so,  it  is  apparent  that,  through- 
out these  transactions.  Bush  was  acting  as 
bis  wife's  representative,  and  that  she  must 
have  known  of  It,  and  that  Hadden  was  Jus- 
tified in  acting  as  he  did  upon  the  supposi- 
tion that  Bush  was  her  agent.  That  he  knew 
of  this  clause  in  the  deed  is  abundantly 
shown.  It  is  also  true  that  while  upon  the 
witness  stand  he  testified  In  support  of  his 
wife's  claim,  yet  much.  If  not  all,  of  his  tes- 
timony that  Is  at  all  material  is  so  Incon- 
sistent, and  contradicted  by  his  letters,  by 
documentary  evidence,  and  by  other  wit- 
nesses in  the  case,  that  his  testimony  Is  en- 
titled to  little,  if  any,  credence.  Without  so 
deciding,  we  have  thus  far  proceeded  as 
though  the  class  of  evidence  produced  by  the 
plalutifT  was  competent  in  this  character  of 
action.  We  do  not  find  It  necessai*y  to  a 
determination  of  this  controversy  to  pass 
upon  the  point  made  by  defendants,  that 
parol  testimony  Is  improper  under  the  issues 
as  framed.  This  is  a  case  where  the  plain- 
tiff is  contradicted  upon  every  material  mat- 
ter by  evidence,  both  written  and  oral,  sutll- 
cient  to  uphold  the  findings  of  the  trial  court 
If,  for  a  valuable  consideration,  this  convey- 
ance was,  as  a  matter  of  fact,  made  by  Mrs. 
Bush  as  l>cr  husband's  contribution  towards 
the  partnership  funds,— which  was  the  find- 
ing below,— the  lands  included  in  the  con- 
veyance were  certainly  subject  to  the  disposi- 
tion made  of  them  by  the  co-partnership, 
and  are  subject  to  the  Hen  created  by  this 
special  warranty  deed.  The  plaintiff,  it  is 
true,  claims  that  the  conveyance  was  made 
as  an  indemnity  to  Iladdcn  for  bis  contribu- 
tion of  capital,  and  tliat  he  has  been  indem- 
nified. Tills  is  positively  and  speciflcaliy 
denied,  and  if  the  conveyance  was  not  so 
made,  or  if  Hadden  was  not  so  indemnified, 
both  of  which  the  court  found  against  the 
pltfintiff,  her  entire  case  falls.  Considering 
the  entire  record,  we  conclude  that  the  judg- 
ment must  be  farmed,  and  It  la  so  ordered. 
Afiirmed. 


PECK  et  al.  v.  PABNHAM. 

(Supreme  Court  of  Colorado.     May  17,  1807.) 

Seccritt  for  Costs— Pros rcution  as  Poor  Per- 
son— Jtrv— Si'EciAi.  Venire— Service  bt 
CoitoNEK- Harmless  Error. 

1.  Under  Mills'  Ann.  St.  i  676  (Gen.  St.  1883, 
!  300),  providing  tliat  if  any  court  shall,  before 
or  after  the  commeucement  of  any  suit,  be  sat- 
isfied that  plaintiff  is  a  poor  person,  he  may  be 
permitted  to  commence  or  prosecute  his  action 
as  a  poor  person,  the  court  may  grant  such  per- 
mlRsion  during  the  progress  of  the  trial. 

2.  Where  plaintilf  applied  for  pemiission  to 
prosecute  as  a  poor  person,  after  the  jury  had 
been  impaneled,  notice  of  such  appiiciUion  was 
unnecessary,  under  Code  Civ.  Proc.  §  372,  which 
provides  that  notice  of  a  motion  made  during  a 
trinl  shall  not  be  required. 

3.  It  was  not  error  to  deny  a  request  that 
the  special  venire  for  jurors  in  an  equitable  pro- 
ceodiiig  be  served  by  Jlie  coroner,  instead  of  the 
sheriff,  where  the  affidavit  in  support  of  such 
application  was  not  made  until  after  the  venire 
had  been  served  by  the  sheriff,  and  there  was 
no  showins  that  any  of  the  jurors  so  summoned 
were  objcctii)nable,  or  that  the  right  of  peremp- 
tory challenge  was  exerdsod,  as  the  fiudinjrs  of 
such  jury  are  advisory  only,  and  may  be  disre- 
garded by  the  court. 

4.  Evidence,  though  conflicting,  is  sufficient  to 
support  the  findings  and  decree  where  it  meets 
the  requirements  of  clearness,  certainty,  and 
convincing  force. 

5.  Where  plaintiff,  on  his  examination  in 
chief,  and  also  on  his  cross-examination,  had  ac- 
knowledged that  he  signed  certain  certificates, 
adtniitted  his  connection  with  them,  and  explain- 
ed the  transactions  to  which  they  related,  the 
erroneous  exclusion  of  the  certificates,  when  of- 
fered by  defendants,  was  harmless,  though  such 
evidence  was  relevant  under  the  issues. 

Appeal  from  district  court,  Gunnison  county. 

-lotion  by  George  W.  Faraham  against  D.  R. 
Peck  and  another.  From  a  decree  !n  favor  of 
plaintiff,  defendants  appeal.     AlBim.d. 

Thomas  C.  Brown  and  J.  R.  Hinkle,  for  ap- 
pellants. Alexander  Gullett  and  S.  D.  Crump, 
for  appellee. 

CAMPBKI.Ii,  J.  The  complaint  filed  by  the 
appellee,  George  W.  Famham.  alleges  the  for- 
mation by  tlie  plaintiff  and  the  defendants  of 
a  co-partnership  for  the  puiiiose  of  dls<'over- 
ing  and  locating,  working  and  holding,  niinng 
claims.  It  is  al.<i0  alleged  that  certain  mining 
claims  theretofore  located,  as  well  as  those 
thereafter  to  be  located  by  any  of  the  parties 
to  the  agreement,  were  to  be  the  Joint  property 
of  the  co-partners.  The  object  of  the  action 
was  to  enforce  the  terms  of  the  agreement  with 
respect  to  the  Iron  Cap  lode  mining  o'alm, 
which,  the  plaintiff  alleges,  was  loiated  by  the 
defendants  under  the  said  agreement  and  in 
which  they  refuired  to  re;'0gnize  plaintiff's  c:a"in 
of  Joint  ow-nership.  The  answer  donie.i  sub- 
stantially all  of  the  aregatloiis  of  the  complaint. 
V\)on  the  issues  joined,  the  court  submitted  to 
a  Jury  one  interrogatory  for  their  finding,  which 
was  as  to  whether  or  not  such  a  partnership  as 
was  alleged  In  the  complaint  was  In  existence 
at  the  time  of  the  location  in  question;  and  the 
answer  thereto  was  in  the  aftirmative.  The  re<>- 
ord  does  not  disciose  that  this  answer  was  form- 
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•lly  approred;  but  It  does  appear  therefrom  that 
tbe  court  found  the  Issues  in  favor  of  the  plain- 
tiff, and  against  the  defendants,  apparently  bas- 
in); the  flnillDg  both  upon  the  answer  of  the 
jury  and  its  own  deduction  from  the  evidence, 
and  entered  a  decree  adjudj;lng  the  plaintiff  to 
be  the  oivner  of,  and  entitled  to,  the  possession 
«f  one-third  of  said  mining  claim.  From  this 
decree  the  defendants  have  appealed  to  this 
court,  and  assigned  numerous  errors,  which,  in 
tbeir  briefs,  they  discuss  under  three  heads,  as 
follows:  First.  The  court  erred  In  excludins 
propj'r,  competent,  and  relevant  testimony  of- 
fered by  the  defendants.  Second.  The  court 
erred  in  denying  the  application  of  the  defend- 
flnt.s.  a.sking  that  the  special  venire  Issued  for 
jurors  be  served  either  by  the  coroner  or  some 
oiher  proper  person.  Third.  Although  aa  a  mat- 
ter of  secondary  consideration,  tlie  court  erred 
In  allowing  pialntitT  to  prosecute  his  suit  as  a 
poor  person.  These  points  are  considered  In 
their  inverse  order. 

1.  Appellants  concede  that  the  order  permlt- 
TlDg  plaintiff  to  prosecute  as  a  poor  ]:ersjn  is  of 
itself  not  suUicipnt  to  reverse  the  Judgment,  be- 
cause It  Is  discretionary  with  the  trial  court 
whether  or  not  security  (or  costs  shall,  In  the 
first  iii.srnnce,  be  exacted.  Knight  v.  Fisher,  15 
Colo.  176,  25  Pac.  T8.  They  do  claim,  how- 
ever, that  the  onler  was  irregularly  entered,  as 
DO  notice  of  the  application  was  given  to  tliem. 
The  order  was  made  after  the  jury  was  im- 
paneled, and.  under  section  372  of  the  Civil 
Code  of  Procedure,  notice  of  motions  made  dur- 
ing the  progress  of  a  trial  is  not  required.  But 
appellants  say  that  the  motion  was  not  of  a 
character  that  could  properly  be  made  during  a 
triaL  Section  C,H>.  Mills'  Ann.  St  (section  319, 
Gen.  St.  1883),  provides  that  if  any  court  shall, 
before  or  after  the  commencement  of  any  suit, 
be  satisfied  that  plaintiff  Is  a  poor  person,  etc., 
he  may  be  permitted  to  commence  or  prasecute 
bis  action  as  a  poor  person.  By  this  section  the 
<-ourt  Is  not  confined  to  any  particular  stage  in 
the  progress  of  the  case  after  It  is  Instituted, 
either  before  or  after  the  trial  Is  begun,  In 
granting  this  permission;  and  certainly,  in  the 
ab%nce  of  any  showing  of  an  abuse  by  the  trial 
court  of  its  discretion  under  this  section,  or  of 
Injury  or  prejuJIee  to  the  defendant,  neither  of 
which  Is  made  to  appear  in  this  case,  a  court  of 
review  will  not  interfere. 

2.  Tills  action  is  equitable  In  its  cliaraclcr. 
Neither  party  was  entitled,  as  a  matter  of  rliht. 
to  a  Jury  trial.  The  court,  sua  sponto,  might 
call  and  Instruct  a  jury  to  aid  it  in  pa.ssing  upon 
a  question  of  fact;  but  the  finding  of  the  Jury 
would  be  advisory  only,  and  mi^lit  be  alto- 
gether disregarded  by  the  court.  For  tills  rea- 
son. In  such  a  case,  error  may  not  be  predicated 
ti|>on  incorrect  instnictlons  given  to  tiie  Jury,  or 
U|K>n  Its  verdict.  If  thi.«i  is  true,  tiien  it  won'd 
BC'Om.  upon  principle,  to  follow  that  any  irregu- 
larities or  errors  committed  by  tlie  court  in 
summoning  or  imiHineling  the  juiy  may  not  lie 
the  subject  of  complaint  by  tl\e  defeated  party. 
In  a  proper  ca.se,  where,  as  a  matter  of  right, 
the  defendant  Is  entitled  to  a  Jury,  It  might  be 


error  for  the  conrt,  where  the  riiowtaig  was 
sufficient  therefor,  to  deny  the  request  of  the 
defendant  to  have  the  coroner,  instead  of  the 
sheriff,  serve  the  special  venire.  But  In  this 
case  the  defendants  had  no  such  right  that  waa 
infringed  by  the  trial  court.  Courts  are  not  or- 
ganized merely  for  the  purpose  of  announcing 
abstract  principles,  but  It  is  only  where  some 
wrong  has  been  committed  prejudicial  to  the 
complaining  party  that  they  decide  cases  and 
apply  remedies.  An  additional  reason  for  ho  d- 
Ing  this  point  without  merit  is  that  the  atHJavit 
in  support  of  defendants'  application  to  set  aside 
the  sheriff  was  not  made  until  after  the  venire 
was  served  by  him,  and  there  Is  an  entire  ab- 
sence of  any  showing  that  any  of  the  Jurors 
summoned  by  the  sheriff  upon  the  special  venire 
were  objectionable,  or  that  the  defendiints  ex- 
ercised the  right  of  peremptory  challenge.  As 
bearing  upon  these  propo.sltions  are  Danlelson 
V.  Gude,  11  Colo.  87,  17  Pac.  283;  Hall  v. 
I.lun,  8  Colo.  204.  6  Pac.  641;  Porter  v.  Grady, 
21  Colo.  74,  89  Pac.  1091;  Saint  t.  Ouerrerlo, 
17  Colo.  448,  30  Pac.  335. 

3.  Though  not  embraced  In  either  of  the 
three  propositions  above  set  forth,  there  is  a 
general  assignment  questioning  the  sufficiency 
of  the  evidence  to  support  the  findings  and  de- 
cree, and  argument  is  made  In  Its  support. 
The  evidence  la  not  fully  set  out  in  the  ab- 
stract, but  an  examUiation  of  the  transcript 
satisfies  us  that,  though  conflicting.  It  meets 
the  requirements  of  clearness,  certainty,  and 
convincing  force,  which  the  appellants  claim  Is 
necessary  to  authorize  a  recovery  In  a  case 
like  this.  Blerely  because  evidence  Is  confilct- 
ing  does  not  of  Itself  make  it  insufficient  In 
these  three  particulars;  otherwise,  there  never 
could  be  a  recovery  for  the  philntiff  where  the 
defendant's  testimony  as  to  the  material  issues 
was  .opposed  to  that  of  the  plaintiff.  It  was 
the  p^o^•ince  of  the  trial  court  to  pass  upon 
the  credibility  of  the  witnesses  and  the  weight 
and  sufficiency  of  the  testimony,  and  If  he  saw 
fit  to  believe  the  witnesses  for  the  plaintiff, 
as  he  bad  a  right  to  do,  the  evidence  In  his 
behalf  meets  the  requirements  of  this  case, 
and  there  is  no  such  Infirmity  attaching  to  It 
as  would,  under  any  of  the  recognized  e.tcep- 
tlons  to  the  general  rule,  make  It  our  duty  to 
set  aside  the  findings  of  fact  made  by  the  trial 
court. 

Passing  to  the  last  and  specific  objection 
urged  against  the  ruling  of  the  court  rejecting 
evidence  offered  by  tlie  defendants,  we  find 
that  this  offer  consisted  of  three  separate  lo- 
cation certificates,  of  three  several  mining  lodes, 
which  were  signed  by  the  plaintiff,  John  Lati- 
mer, and  George  Porter,  Their  recitals  show 
that  these  locations  were  made  during  tiie  cx- 
islcnee  of  the  alleged  co-partnership  agi-eement 
befwcen  the  plaintiff  and  the  defendants.  Tlie 
avowed  olijoct  of  this  evidence  was  to  ren- 
der Improbable  plalntifTs  testimony  that  co- 
partnership relations  existed  between  him  and 
the  defendants,  by  which  all  claims  located 
by  any  of  them  were  to  become  tlie  Joint  prop- 
erty of  all,  by  showing  Inconsistent  conduct  on 
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Itla  part  tn  making  locations  for  biniseU  and 
others  during  the  existence  of  such  co-partner- 
ship. It  waB  also  claimed  to  be  material  as 
tending  to  show  a  violation  of  the  co-partner- 
ship agreement  by  the  plaintlfF,  which  would 
preclude  him  from  Insisting  upon  the  enforce- 
ment of  Us  terms  as  against  his  co-partners. 
The  objection  of  the  plaintiff  was  that  the  evi- 
dence was  incompetent  and  irrelevant.  It  Is 
Immaterial  upon  what  ground  the  court  ex- 
cluded the  evidence  if  the  ruling  can  be  sus- 
tained upon  legal  grounds.  We  think  this  evi- 
dence was  admissible  and  relevant  under  the 
issues,  but  the  error  in  excluding  it  harmless. 
While  the  abstract  Is  not  satisfactory  upon  this 
point,  the  transcript,  it  seems  to  us,  makes  it 
clear  that  the  plaintiff,  upon  his  examination 
In  chief,  and  also  upon  his  cross-examination, 
when  the  substance  of  these  certificates  was 
stated  to  him,  acknowledged  that  he  signed 
them,  admitted  his  connection  with  them,  and 
gave  such  explanation  of  any  apparently  In- 
consistent conduct  of  his  own  In  connection 
therewith,  and  any  supposed  violation  of  his 
duty  to  the  defendants  under  the  contract  of 
co-partnership,  as  satisfied  the  Jury  and  court 
of  his  good  faith;  and,  as  it  seems  to  us.  If 
the  plaintiff  was  a  credible  witness,  as  the  trial 
court  foimd,  his  explanation  (which  it  is  not 
necessary  here  to  give)  was  altogether  satisfac- 
tory. Had  these  certificates,  therefore,  been 
admitted  by  the  court,  they  would  have  been 
evidence  of  facts  tending  to  weaken  the  plain- 
tiff's case,  which  the  plaintiff  himself  had  al- 
ready admitted  to  be  true,  and  defendants'  case 
would  not  have  been  strengthened  by  their  In- 
troduction, while  the  only  effect  would  be  to 
incumber  the  record  with  unnecessary  matter. 
Perceiving  no  error  in  the  record,  the  Judgment 
Is  affirmed.    Affirmed. 


INSUBANCE   00.   OF   NOBTH   AMERICA 

V.  BONNER,  Treasorer. 

(Supreme  Court  of  Colorado.     June  22,  1807.) 

Tax— Enjoiuino   Collictios— Sofficienct   or 

Complaint. 

1.  Complaint  will  be  suRtained,  If  possible, 
where  objection  tliat  it  does  not  state  facts 
sufficient  to  constitute  cause  of  action  is  first 
raisc<i  on  appeal. 

2.  That  a  '*ax  ds  vmd  is  not,  of  itself,  ground 
for  enjoining  its  collection. 

3.  \Vhore  part  of  the  taxes  are  void  and  part 
letnl.  one  seeking  to  enjoin  the  void  part  must 
nlU-Ke  payment  or  tender  of  the  lesal  taxes  due, 
and  must  state  facts  showing  what  is  legal  and 
what  void;  and  the  mere  statement  that  he  has 
paid  all  legal  claims  for  taxes  is  a  mere  legal 
conclusion. 

4.  Suit  to  enjoin  collection  of  tax  will  not  lie 
where  the  tax  is  not  yet  due,  and  there  is  no 
threat  to  collect  it,  or  anticipation  that  there  will 
be  an  attempt  to  collect  it. 

5.  A  complaint  nlleKiuK  that,  if  the  treasurer 
IS  permitted  to  collect  tax,  "it  wall  work  a  great 
and  irreparable  injury  to  the  plaintiff,"  without 
stating  facts  showini?  the  injury,  or  how  or  why 
it  will  result,  merely  states  a  conclusion  of  the 
pleader. 

6.  An  action  against  a  county  treasurer  can- 
not be  treated  as  an  application  for  certiorari 
to  review  the  proceedings  of  tne  board  of  county 


commissioners  in  levying  a  tax,  thuugb  i'.u- 
prayer  is  for  general  relief,  as  well  as  for  au  in- 
junction. 

Appeal  from  court  of  appeals. 

Action  by  the  Insurance  Company  of  North 
America  against  Olando  Bonner,  treasurer 
of  Rio  Grande  county,  Colo.  Judgment  for 
defendant  on  demurrer  was  affirmed  In  the 
court  of  appeals  (42  Pac.  681),  and  plaintiff 
appeals.     Dismissed. 

Charles  A.  Merriman  (Henry  C.  Charpiot 
and  Wm.  M.  Magulre,  of  counsel),  for  appel- 
lant. Jesse  Stephenson  and  C.  M.  Corlett, 
for  appellee. 

CAMPBELL,  J.  This  action  was  begun 
In  the  district  court  of  Bio  Grande  county  by 
the  Insurance  Company  of  North  America 
against  Olando  Bonner,  county  treasurer,  to 
restrain  the  collection  of  a  ta.x  levied  against 
It,  upon  the  ground  that  the  tax  was  void. 
The  complaint  was  dismissed  upon  the  de- 
fendant's demurrer,  and  it  thereupon  sued 
out  a  writ  of  error  In  the  court  of  appeals, 
where  the  Judgment  below  was  affirmed. 
Plainliff  now  prosecutes  Its  appeal  from  the 
Judgment  of  the  court  of  appeals,  and  In- 
vokes the  Jurisdiction  of  this  court,  upon  the 
ground  that  a  determination  of  a  constitu- 
tional question  Is  necessary  to  a  decision  of 
the  case. 

Upon  the  plaintlfTs  own  theory  that  the 
tax  whose  collection  is  sought  to  be  enjoined 
Is  a  franchise  tax,  and  was  illegally  levied 
under  a  law  Impliedly  repealed  by  a  later 
law  covering  the  same  subject,  and  prescrib- 
ing a  lower  rate  than,  and  a  basis  of  taxa- 
tion different  from,  that  contained  in  the 
prior  law.  It  Is  doubtful  If  there  is  any  con- 
stitutional question  In  the  case,  or  any  ques- 
tion other  than  one  of  statutory  constnic- 
tlon.  Be  that  as  it  may,  we  are  precluded 
from  passing  upon  that  point,  for  we  are  of 
Che  opinion  that  the  complaint  does  not  state 
a  cause  of  action,  or  present  a  case  that  war- 
rants the  granting  of  equitable  relief.  This 
was  the  ground  upon  which  the  court  of 
appeals  predicated  Its  judgment  of  affirm- 
ance, and,  as  our  judgment  Is  In  accord  with 
the  conclusion  of  that  court.  It  follows  that 
the  determination  of  a  constitutional  ques- 
tion Is  not  necessary  to  a  decision  in  the 
case  as  presented,  and  therefore  jurisdiction 
to  entertain  this  appeal  is  not  vested  In  this 
court.  The  opinion  of  the  court  of  appeals 
Is  reported  In  7  Colo.  App.  97,  42  Pac.  6S1, 
and  so  clearly  shows  the  insufficiency  of  the 
complaint  as  to  leave  but  little  further  to  be 
said.  The  able  presentation  of  the  case  here 
by  counsel  for  appellant,  and  the  fact  that 
they  raise  questions  of  practice  that  are  of 
importance,  call  for  some  further  considera- 
tion by  us.  None  of  the  coun.sel  upon  either 
side  appearing  In  this  court  was  in  the  case 
when  It  was  heard  In  the  district  court. 
That  the  complaint  Is  not  satisfactory,— in- 
deed, that  It  Is  seriously  defective,— counsel 
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iur  api-.cUant  frankly  admit;  but  that  it  is 
•so  defective  as  not  to  support  a  judgment, 
liad  one  gone  for  the  plaintiff,  they  are  not 
willing  to  concede.  They  claim  that  the  de- 
(fudant  Interposed  only  a  special  demurrer 
l)elow,  upon  which  ground  alone  argument 
was  had,  and  the  decision  based. 

There  may  be  some  doubt  as  to  the  cor- 
rectness of  this  claim,  but,  for  the  purpose 
of  the  ai'gument,  we  assume  it  to  be  true. 
It  appears,  then,  that  the  objection  by  the 
defendant  that  the  pleading  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action 
waa  not  raised  until  the  case  reached  the 
court  of  appeals.  Although,  under  section  H5 
of  the  Code,  as  construed  by  this  court  and 
the  court  of  appnals  (Wlleox  v.  Jamleson,  ao 
Colo.  158.  30  Pac.  OO".';  Blaclc  v.  Bent,  20  Colo. 
342,  38  Pac.  .'587;  Mulock  v.  Wilson,  10  Colo. 
206,  35  Pac.  532;  McKee  v.  Howe,  17  Colo. 
r.38,  31  Pac.  115;  Toothaker  v.  City  of  Boul- 
der, 13  Colo.  219,  22  Pac.  408;  Marriott  v. 
Clise,  12  Colo.  5C1,  21  Pac.  909;  Hall  v.  Linn, 
8  Colo.  2«W,  5  Pac.  641;  Emery  v.  Yount,  7 
Colo.  107.  1  Pac.  686;  Creswell  v.  Woodside, 
[Colo.  App.]  46  Pac.  842),  this  objection  may 
be  raised  at  any  time,  yet,  when  raised  for  the 
first  time  In  an  appellate  court,  it  is  looked  up- 
on with  disfavor.  Applying  this  rule,  counsel 
say  It  Is  our  duty  (which  is  true)  to  disregard 
all  irregularities  and  informalities  in  the  com- 
plaint, and,  If  possible,  to  sustain  it.  To  the 
same  effect  is  the  ca.se  of  Burkhart  v.  Gladish, 
123  Ind.  337,  24  N.  E.  118,  and  cases  cited. 
The  rule  has  thus  been  stated:  "If  the  facts 
alleged,  with  all  reasonable  deductions  that 
can  be  drawn  therefrom,  are  sufficient  to  show 
a  cause  of  action,  tlie  complaint  will  be  upheld 
upon  review."  Black  v.  Bent,  supra.  This 
is  the  settled  doctrine  of  this  court,  and  we 
are  disposed  to  frown  upon  the  practice  of 
reserving  even  such  objections  as  are  here 
raised,  until  the  cause  reaches  an  appellate 
court.  But,  giving  to  the  rule  its  most  lil>eral 
application,  we  are  imable  to  spell  a  cause  of 
action  out  of  the  complaint.  It  is  more  than 
merely  inartificial;  it  Is  entirely  wanting  in 
some  essential  averments.  In  addition  to 
what  Is  said  by  the  court  of  appeals,  we  may 
say  that  courts  discourage  the  practice  of 
granting  injunctions  to  restrain  the  collection 
of  the  public  revenue.  That  a  tax  Is  void  is, 
<rf  itself,  not  sutHcient  to  justify  the  granting 
of  a  writ.  The  case  must,  in  addition,  be 
brought  under  the  head  of  some  of  the  well- 
recognized  heads  of  equity  jurisdiction.  Dows 
V.  Chicago,  11  Wall.  108;  High,  Inj.  (3d  Ed.) 
{  485  et  seq. 

Some  of  the  particulars  in  wliich  this  com- 
print Is  bad  are  as  follows:  Tite  plaintiff 
must  allege  payment,— at  lea.st,  a  tender, — 
of  all  legal  taxes  due.  If  part  of  the  tax  as- 
sessed against  him  is  legal  and  part  void,  he 
must  state  the  facts  showing  what  is  legal,  and 
what  void,  and  the  mere  allegation  that  he  has 
paid  all  taxes  legally  assessed  is  not  sufficient. 
High  InJ.  (3d  Ed.)  §§  497,  49&  The  allega- 
tion here  is  that  plaintiff  "has  paid  and  liqui- 


dated any  and  all  legal  claims  for  taxes,  or 
otherwise,  made  or  held  against  it  by  the 
state  of  Colorado,  as  required  by  law."  This 
Is  a  mere  legal  conclusion.  Besides  this,  ac- 
cording to  the  plaintifTs  own  theory  of  the 
case,  it  owed  taxes  to  the  county  of  Elo 
Grande,  the  towns  of  Monte  Vista  and  Del 
Norte,  where  It  had  agents,  and  to  the  school 
districts  in  those  municipalities.  The  tax  due 
to  each  of  these  smaller  subdivisions  of  the 
state  Is  a  separate  and  distinct  tax  from 
that  due  to  the  state  Itself,  and  there  is  no 
averment  in  the  corai^laint  of  payment  or  ten- 
der of  any  such  taxes.  There  is  no  allega- 
tion of  a  threat  by  the  treasurer  to  enforce 
the  payment  of  the  tax,  or  even  that  plain- 
tiff anticipated  he  would  seek  to  collect  it, 
either  by  distraint  of  Its  personal  property, 
by  suit,  by  sale  under  the  statute,  or  other- 
wise; and  it  appears,  also,  that  the  taxes 
were  not  due  until  after  the  suit  was  brought. 
See  Id.  §  492.  There  Is  only  a  bare  alle- 
gation that  the  tax  Is  void,  and  no  attempt 
to  state  the  facts  which.  It  is  claimed,  con- 
stitute the  tax  void,  so  that  the  court  may 
draw  its  own  legal  conclusions  from  the 
facts  as  stated.  This  is  clearly  Insufficient 
Id.  S  493.  OrdlnarHy,  the  writ  will  not  Ue 
to  restrain  the  collection  of  an  Illegal  tax 
on  personal  property;  and,  while  it  is  only 
by  inference  that  we  are  advised  of  the  own- 
ership by  the  plaintiff  of  personal  property, 
there  la  no  allegation  or  even  inference  that 
the  plaintiff  Is  the  owner  of  any  real  estate, 
the  title  of  which  might,  by  any  possibility, 
be  clouded.  If  this  is  a  tax  upon  the  cor- 
porate franchise,  as  the  plaintiff  maintains, 
the  general  rule  is  that  the  collection  of  a 
void  tax  on  a  franchise  will  not  be  enjoined. 
Id.  §  520.  The  complaint  alleges  that,  if  the 
treasurer  Is  permitted  to  collect  this  tax,  "it 
will  work  a  great  and  irreparable  injury  to 
the  plaintiff";  but  the  facts  are  not  stated 
showing  to  the  court  the  nature  of  such  in- 
jury, or  how  or  why  it  will  result,  and  such 
an  allegation  In  a  pleading  is  a  mere  con- 
clusion of  the  pleader  himself,  which  all  the 
authorities  hold  to  be  not  the  allegation  of 
a  fact.  Id.  §  491,  and  cases  cited.  So  it 
will  be  seen  from  the  foregoing  that  by  no  ra- 
tional rule  of  construction  can  this  complaint 
be  held  good. 

But,  say  counsel,  as  the  prayer  is  for  gen- 
eral relief  as  well  as  for  an  Injunction,  this 
action  may  be  treated  as  an  application  for 
a  writ  of  certiorari  to  review  the  proceedings 
of  the  board  of  county  commissioners  In  levy- 
ing the  tax.  This  contention  is  wholly  un- 
tenable, and  It  would  seem  not  to  be  serious- 
ly urged.  Ortiorari  does  not  lie  to  the  col- 
lector of  taxes,  either  to  review  his  action,  or 
any  prior  action  upon  which  his  own  is  based 
(Cooley,  Tax'n  [2d  Ed.)  757);  and  it  would 
be  an  anomalous  practice  to  convert  an  ac- 
tion brought  against  a  county  treasurer  to 
restrain  the  collection  of  a  void  tax  into  an 
action  against  the  board  of  county  commis- 
sioners to  review  its  proceedings  In  levying. 
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the  tax,  even  though,  in  a  proper  case,  this 
renietly  Is  appropriate. 

Our  conclusion  l>eing  that  the  constitutional 
<|uestion,  even  if  it  Is  in  the  case.  Is  not  neces- 
Kjiry  to  the  det^lslon  of  tlie  couti-ovei-sy,  but 
that  the  cause  must  be  decided  upon  the  in- 
suffieleuey  of  the  complaint,  it  follows  that 
this  court  Is  without  jurisdiction  of  this  aj)- 
peal,  and  it  is  accordiugl}'  dismissed.  Ap- 
peal dismissed. 


BOOTH  T.  DOMESTIC  WATEU  CO. 
(Court  of  Appeals  of  Colorado.  June  14,  1897.) 
Appeal — Bt  Pkevailino  fAiiry. 
A  party  cannot  appeal  from  a  judgment  in 
his  own  favor  because  of  the  iiiiidwiuaty  of  the 
relief  tliereby  granted;  hia  remedy  being  by  writ 
of  error. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  I.evi  Bo<jtli  aKaiu.st  the  Domestic 
Water  Company.  Prom  a  judRmeut  in  his  own 
favor,  plaintiff  appeals.  Di.-imissed,  and  doclc- 
eted  in  error. 

A.  S.  Blake,  for  appellant 

TUOMSOX,  P.  J.  The  appellant  brougbt 
suit  against  the  appellee  to  rec-over  damages 
for  the  alleged  wrongful  diversion  by  the  aiJ- 
I)ellee  of  water  belonging  to  the  apiwllant.  Eq- 
uitable  relief  was  also  praye.l.  The  case  was 
tried  by  a  Jury,  who  returned  a  veixlict  in  the 
plaintiff's  favor  for  ?iOO().  A  motion  by  the 
defendant  for  a  new  trial  was  denied,  and  th? 
court  rendered  Judgment  In  favor  of  the  plain- 
tiff for  the  amount  of  the  verdict  and  for  bis 
costs.  Afterwards  a  motion  by  the  plahitiff 
for  Injunctive  relief  was  denied,  and  tliereuimn 
the  plaintiff  prayed  an  appeal  to  this  court, 
which  was  allowed  upon  condition  tliat  he  file 
witliln  00  days  an  ap])eal  bond  in  the  i)eual 
sum  of  $3(X).  In  due  time  the  bond  was  tiled 
and  approved,  and  the  re<!ord  lodged  In  this 
court.  It  Is  this  record  that  we  are  now  asked 
to  review.  The  only  Judgment  rendered  in 
tlie  case  was  In  the  plaintiffs  favor.  Tlie 
right  of  appeal  is  statutoiy,  and  can  be  exer- 
cised only  by  the  party  against  whom  tlie  judg- 
ment is  rendered.  An  api)eal  bond  is  condi- 
tioned for  the  payment  of  the  judgment,  costs, 
interest,  and  damages  in  case  of  the  atlirmam-e 
of  the  judgment,  and  c-onsequently  there  can 
be  no  appeal  by  the  party  recovering  Judg- 
ment. If  the  prevailing  party  lias  not  obtain- 
ed all  the  relief  to  which  he  considers  himself 
entitled,  he  can  have  tlie  Judgment  reviewed 
here  only  by  writ  of  error.  An  attempte<l  ap- 
ix>al  where  the  statute  authorizes  none  confers 
no  Jurisdiction  upvin  this  court,  and  any  judg- 
ment it  might  undertake  to  render  upon  the 
merits  of  the  controversy  would  lie  void.  Hall 
V.  Mining  Co.,  6  Colo.  81;  Vallette  v.  Smelting 
Co.,  11  Colo.  204,  17  Pac.  .509:  Pischer  v. 
Hanna,  21  Colo.  9,  39  I'ae.  420.  It  is  provide  1 
by  the  Cixle  tliat  wlienever  the  appellate  court 
shall  dismiss  an  apiieal  for  lji<-k  of  Jurisdiction 
to  tmtertain  the  same,  if  It  api>ears  that  the 


court  would  have  jurisdiction  if  the  action  had 
come  up  on  writ  of  error,  the  court  shall  or- 
der the  clerk,  without  additional  fees,  to  enter 
the  action  as  pending  on  writ  of  error,  and 
theivupon  all  the  proceedings  shall  be  such  as 
If  the  action  had  been  originally  brought  to 
the  court  on  writ  of  error.  Sess.  I^ws  18JK1, 
p.  80.  The  api)eal  will  therefore  be  dismissed, 
and  the  clerk  ordered  to  enter  tlie  cause  as 
pending  on  writ  of  error.  Dismissed,  and  dock- 
eted on  error. 


BICE  et  al.  ▼.  BOSS. 

(Court  of  Appeals  of  Colorado.     .Tune  14,  1897.) 

Appeal— RsviRw—WEionT  or  Evidexck— Oujec- 

TIONS  VVaivkd— Reiokd— Bkinoixo 

vp  EvinKscE. 

1.  In  an  action  tried  without  a  jury,  the  Judg- 
ment will  not  be  disturbed  on  apiK'ai  where  the 
evidence  is  conflicting. 

2.  A  Judgment  will  not  ix-  disturbed  Ix'cause 
of  variance,  though  defendants  <ibjeet(Hl  to  the 
evidence  on  that  ground,  wliere  they  did  not  al- 
lege surprise  or  ask  a  continiiauee,  but  proceed- 
ed with  the  trial,  and  introduced  evidence  to 
sujiport  their  defense. 

3.  Where  parties  on  apiH>nl  insist  tliat  the 
juilgraent  is  not  snpiwrted  by  the  evidence,  the 
evidence  must  lie  presented  ni  its  entirety,  and 
not  in  the  form  of  a  running  statement  of  tiie 
substance  thereof. 

Appeal  from  Boulder  county  court. 

Action  by  S.  I..  Boss  against  .lohn  Bice  and 
Catharine  Bice  to  enforce  a  lien  on  a  mine 
for  labor.  Prom  a  Judgment  In  favor  of 
plaintiff,  deJendants  ajipeal.     Affirmed. 

Ciias.  M.  Campbell,  for  appellants.  Blch- 
ard  H.  Wiiiteley,  for  npiiellee. 

BISSELI^  .T.  The  successful  prosecution 
of  this  api)«>nl  must,  in  the  end,  depend  on 
our  view  of  the  welgiit  and  strength  of  the 
testimony,  and  our  conviction  that  the  case 
so  stands  as  to  permit  us  to  assert  our  opin- 
ion against  the  judgment  of  the  trial  court. 
The  case  was  tried  without  a  jury.  The 
finding  was  for  the  plaintiff,  and  was  ren- 
dered on  conflicting  testimony.  There  Is  evi- 
dence to  support  the  decree,  and,  under  the 
practice  which  prevails  in  this  state,  we 
may  not,  save  under  exceptional  circumstan- 
ces, assert  our  opinion  against  that  express- 
ed by  the  Judge  who  heard  the  witnesses. 
Tho  suit  was  brought  by  the  plaintiff  to  en- 
force a  mechanic's  Hen  filed  by  him  against 
the  Colorado  Mine,  in  Boulder  county.  The 
complaint  aliege<l  a  hiring  and  an  agreement 
to  pay  wages,  set  up  the  labor  performed  by 
the  idaintiff  and  various  assignors,  from 
whom  the  plaintiff  acquired  tltla  to  their 
claims  for  work  performed  on  the  same  prop- 
erty, it  also  contained  a  copy  of  the  Hen 
and  whatever  allegations  were  essential  to 
maintain  the  suit.  During  the  trial  many 
witnesses  were  offered  on  both  sides  as  to 
the  terms  of  the  agreement  of  hiring,  and 
tending  to  siiow  sundry  and  divers  deidara- 
tions  on  tlie  part  of  tlie  plaintiff  and  tlie  de- 
fendants, which  were  more  or  less  corrobora- 
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tlve  of  their  respectlre  contenHonB.  Tbe  eon- 
tract  was  aomewbat  peculiar  iu  its  terms, 
but  Bubatantially  It  was  that  the  parties 
should  go  to  work  oo  certain  speciUed  parts  of 
the  property,  and  do  certain  designated  worlc. 
The  defendants  -were  to  have  tlie  privilege 
of  paying  the  parties,  for  their  labor,  $;$  per 
day,  or  were  to  give  tliem  a  written  lease 
on  the  property  on  the  1st  of  .Tune  following 
the  employment  for  a  term  of  !i\\  muutlis. 
The  performance  of  work,  the  refusal  of  the 
defendants  to  execute  a  lease  at  the  time 
named,  and  the  sul)seqiient  demand  for  the 
payment  of  the  sum  due  under  the  wage  part 
of  the  contract,  were  proren.  The  testimony 
was  conflicting,  and  on  It  the  court  could 
hare  found  eiflier  that  there  was  no  agree- 
ment to  pay  the  stipulated  sum  of  $:5  per 
day.  and  that  the  parties  In  reality  were 
working  under  a  parol  license  or  lease,  hav- 
ing the  right  to  the  ore  which  tlioy  might 
extract,  or  he,  on  the  other  hand,  could  con- 
clude that  the  pl.tlnilffs  maintained  their 
contention,  And  the  defendant's  promise  was 
to  pay  them  $3  a  day,  unless  he  should  elect 
to  execute  the  lease  on  the  1st  of  .hine.  It 
Is  conceded  that  no  lea«e  was  executed,  and 
It  therefore  follows.  If  the  plaintlirs  claim 
was  acceple<l.  that  he  was  entitled  to  recov- 
er $3  per  day  for  the  labor  performed  by 
hlm.«elf  and  his  assignors.  The  case  need  be 
no  further  state<J.  The  real  coniroversy  Is 
apparent  fir>m  this  short  history  of  tbe  trans- 
action. 

The  errors  complained  of  exlilliit  the  force 
of  the  suggestion  that  the  appeal  turns  on 
the  weight  and  sutllclency  of  the  proof.  Tlie 
appellants  urge  a  variance  bet  ween  the  com- 
plaint and  the  evidence,  the  plainilCT's  failure 
to  establish  his  right  to  a  lien,  because  he 
proved  no  contract  to  labor  eltlier  for  him- 
self or  the  others  on  whoso  beiiaif  the  suit 
was  brought,  and  bc<-anse  by  the  evidence  It 
was  made  clear  that  tlie  parties  were  lessees. 
and  therefore  without  a  right  to  this  par- 
ticular rcmed.y  of  Ilea.  If  the  apiiellanis' 
contention  was  accepted  as  true,  and  It  was 
conceded  the  evidence  supported  It.  ilie  plain- 
tiff bad  no  cause  of  action  on  the  lien  which 
he  filed,  because  there  was  a  failure  to  es- 
tablish a  contract  between  him  and  the  de- 
fendants. Manifestly,  this  question  Is  very 
simply  solved  by  the  reply  that  the  court 
found  otherwise,  and  found  that  the  parties 
were  hired  for  a  wage,  deflntte  In  amount, 
and  specldc  In  the  time  during  which  It  w.is 
to  be  earned,  and  only  contingent  on  tlie  ex- 
ercise by  the  defendants  of  the  power  to 
make  a  lease  under  tbe  right  which  had  been 
reserved.  The  court  found  from  tlie  testi- 
mony that  the  lease  was  not  made,  and  there 
was  a  contract  to  pay  the  wages  which  had 
become  due  because  of  this  refusal.  The  er- 
ror Is  consequently  unavailalile,  unless  we 
accept  the  appt-llants'  conteiiilon  that  the  evi- 
dence clearly  demonstrates  tlie  contract  was 
not  one  of  hiring,  hut  was  one  of  b-asc. 
IVhlle  we  concede  Uiore  k  luucU  <.-uutlict  ii> 
4i)  r.-24 


the  testimony,  and  as  It  Is  exhibited  In  tite 
bill  of  exceprious  that  the  court  could  have 
found  either  way,  we  mu.st.  on  this  contllct- 
Ing  testimony,  accept  the  decree  of  tbe  court, 
as  supported  by  sufficient  proof  to  sustain 
the  juilgmcul. 

The  appellant  likewise  Insists  there  was  a 
variance  between  the  complaint  and  the 
proof,  because  the  vomplaiut  alleged  a  con- 
tract, and  the  evidence  showed  a  contract 
which  was  not  ab-solute,  but  contingent,  and 
this  variance  should  defeat  tbe  plaintllf's  re- 
covery. There  are  several  answers  to  this 
contention.  The  variance  worked  no  hard- 
ship to  the  appellants,  for.  although  they  ob- 
jected to  the  testimony  on  tills  ground,  the.v 
alleged  no  surprise,  did  not  seek  a  continu- 
ance of  the  case  for  that  reason,  tout  proceed- 
ed with  the  trial  of  the  cau.se.  and  Introduccnl 
their  evidence  to  support  their  theory  of  the 
contract.  Variances  are  seldom  fatal  under 
our  practice,  and.  while  tlie  rights  of  parties 
are  abunilanily  protected  by  the  rule  which 
prevails,  they  must  pursue  It,  In  order  to  be 
entitled  to  any  relief  because  of  the  di-sagree- 
nient  between  the  pleadings  and  tlie  proof. 
Salnzar  v.  Taylor.  IS  Colo.  o.'^.  :Vi  Vac.  3(in; 
Kailway  Co.  v.  Itubensteln,  5  Colo.  App.  121, 
38  rac.  70. 

The  position  assumed  flint  the  plaintiff 
coii'.d  not  inaintnin  tlie  lien  lu'can.se  he  was  a 
lessee  may  be  accurate,  but.  like  the  otluT 
propositlou.  It  Is  cnlirely  dependent  on  the 
evidence.  Tlie  court  found  there  was  no 
lease,  but  a  contract  of  hiring.  Having  so 
found,  it  Is  needless  for  us  to  ituinlre  whether, 
under  any  circumstances,  eitlier  of  contract 
or  lease,  a  lessee  has  a  rig'it  to  this  peeidiar 
remedy.  The  re<'ord  Is  presented  to  us  In 
such  sliape  that  we  slionld  in  no  event  feel 
at  liberty  to  disagree  with  the  trial  court 
concerning  tlie  evidence.  Its  force  and  effect. 
There  Is  a  bill  of  exceptions  exliiblted  and 
substantially  presented  by  the  abslraet.  Tlii.s 
1)111  of  eyeeptions,  however,  does  not  contain 
the  testimony  as  It  was  given  by  tlie  wlt- 
nesse.s.  In  fact.  It  Is  but  a  running  state- 
ment of  the  sulistance  of  what  the  witnesses 
testified  to,  prepared  by  counsel,  and  evltlent- 
ly  d<H's  not  exhibit  the  evidence  In  Its  form 
and  effect.  Under  these  circumstances,  we 
should  hardly  regard  ourselves  at  lIlH'rfy  to 
a.s.sert  a  judgment  concerning  It.  Wherever 
parties  Insist  that  the  Jurlgnient  Is  not  sup- 
ported by  the  evidence,  It  niust  be  presented 
in  its  enilrety,  thnt  we  may  .«ce  it  In  all  of 
Its  aspects,  lie  able  to  appreciate  Its  force  and 
slgnIHcanci\  witli  all  the  limitations  which 
sunound  the  statements  whicli  are  actually 
nKK'.e  by  the  witnesses.  A  bill  of  exceptions 
Is  always  taken  inost  stron;_'!y  against  th» 
party  excepting,  and  no  Inteiulnieiit  can  be 
made  in  iiis  favor.  'Welilier  v.  Kniniersnn.  3 
Colo.  SIS.  Dawson  v.  Williams.  37  Nel).  1, 
.".  N.  \\.  I^i:  r.ish  V.  Cish.  7  Iml.  Anp.  10-1. 
34  N.  K.  :«>'.:  Railway  Co.  y.  AVynant,  VU 
Ind.  twi.  ;U  N.  K.  iiiUl.  The  evidenee  whhh 
A  witness  gives  Is  Iicqueutly  very  much  II 
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lustrated  by  the  questions  which  are  put  to 
him,  and  to  which  what  he  states  may  be  re- 
plies. Where  we  are  unable  to  see  either 
questions  or  answers,  or  the  testimony  in  Its 
entirety,  we  may  not,  under  any  rule  of  prac- 
tice with  which  we  are  familiar,  undertake 
to  disturb  a  Judgment  because  It  Is  unsup- 
ported by  the  testimony.  A  bill  of  this  de- 
Bcrlptlon  Is  doubtless  all  that  Is  sometimes 
necessary  to  raise  questions  of  law,  and, 
where  It  appears  the  testimony  has  been 
given  tending  to  support  certain  facts,  this 
alone  Is  ample  to  enable  the  court  to  deter- 
mine whether  the  case  was  correctly  tried, 
whether  the  court  observed  the  rules  of  evi- 
dence, and  whether  It  kept  within  legal 
bounds  in  reaching  its  determination;  but 
where,  as  in  this  case,  we  are  called  on  to 
hold  that  a  Judgment  is  unsupported  by  the 
testimony,  such  a  bill  of  exceptions  will  not 
Hubserve  the  purpose.  So  far  as  we  are  able 
to  discover,  there  is  evidence  enough  in  the 
record  to  support  the  court's  conclusions. 
The  parties  were  entirely  at  variance  In  their 
statements.  The  Judge  who  heard  them,  saw 
their  manner,  and  had  full  knowledge  of  the 
entire  case,  Is  by  far  the  most  competent  per- 
son to  determine  the  controversy.  There  are 
no  errors  urged  which,  In  our  Judgment,  are 
sufficient  to  call  on  us  to  reverse  the  case, 
and  it  will  accordingly  be  affirmed.    Affirmed. 


BOARD  OF  COM'RS  OF  ARAPAHOE 
COUNTY  V.  HALL. 

(Ourt  of  Appeals  of  Colorado.    .Tune  14,  1897.) 

COCNTT    TreaSURBK — EMOLCMENT8— InTEKBST    ON 

Illboal  Deposits— Aurf.ed  State- 
ment—Scope. 

1.  The  "fees,  commissions,  and  emoluments" 
of  a  comity  treasurer's  oftlee,  out  of  which  alone 
his  salary  can  bo  paid  (Laws  1891,  p.  307,  K  10, 
17),  are  not  conlined  to  the  statutory  charges 
for  serripos.  but  embrace  all  legitimate  income 
of  the  office. 

2.  Such  emoluments  do  not  include  interest  on 
money  deposited  by  the  treasurer  without  the 
consent  of  the  county  commissioners,  as  Act 
April  17,  1880,  S8  3,  4,  forbids,  under  penalty, 
the  derivinK  of  benefit  by  any  oftlcer  from  the 
deposit  of  public  funds  in  his  oharve. 

3.  Under  an  agreed  statement  that  interest 
so  receiveil  was  dei>osited  by  the  treasurer  in 
the  county  fee  fund,  and  that  the  contention  of 
the  commissioners  is  that  it  should  be  deposited 
in  the  general  fund  so  as  not  to  be  available  for 
salary,  the  question  whether  such  interest,  be- 
canse  of  the  invalidity  of  the  contract  therefor, 
belongs  to  the  treasurer,  and  not  to  the  county, 
will  not  be  considered. 

Appeal  from  district  court,  Arapahoe  county. 

Action  by  the  board  of  county  commissioners 
of  the  county  of  Arapahoe  against  I^ank  Ilall. 
There  was  julginent  for  defendant  on  an  agreed 
statement,  and  plaintiff  apixi.ils.     Revirse.l. 

Goudy  &  Twitchell,  for  apiH>llant.  (Jreoley 
W.  Whitford  and  D.  V.  Burns,  for  apijollee. 

^VILSON.  J.  It  appears,  from  the  agreed 
statement  of  facts  ui)on  which  this  cause  was 


submitted  In  the  trial  court,  that  defendant 
Hall,  Is,  and  has  been,  since  January  1,  189(1, 
county  treasurer  of  Arapahoe  county;  that  the 
moneys  belonging  to  the  county,  and  which 
came  into  his  hands  as  such  treasurer  during 
the  year  1896,  were  by  him  deposited  in  va- 
rious banks  In  the  city  of  Denver,  under  con- 
tracts with  tlicm  to  pay  interest  thereon  at  a 
stipulated  rate;  that  under  such  contracts  he 
received  during  such  year,  as  interest,  the  total 
sum  of  $5,212.27;  that  he  placed  such  interest 
to  the  credit  of  the  c-oimty  treasurer's  fee  fund 
on  the  books  of  his  office  as  county  treasurer, 
and  has  used  the  same  in  payment  of  his  sal- 
ary, and  that  of  his  deputies  and  assistants: 
that  the  board  of  county  commlKsloners  refused 
to  approve  such  action,  and  demanded  that  such 
Interest  be  placed  to  the  credit  of  the  county 
general  fund,  and  be  not  used  in  the  payment 
of  such  saUirles,  or  any  of  them;  that  the  fees, 
commissions,  and  emoluments  of  the  office  were 
not  for  said  year  189C,  sufficient  to  pay  the 
salary  of  the  treasurer,  and  of  his  deputies  and 
assistants  actually  necessary  for  the  transaction 
of  the  business  of  the  office,  without  the  use  of 
such  Interest  money  as  a  part  of  the  fee  fund, 
and  that,  even  with  such  Interest  Included,  such 
fee  fund  was  overdrawn  to  a  small  amount. 
The  county  Instituted  this  suit  for  the  recov- 
ery of  such  interest  money  so  received  and 
paid  out  in  salaries,  and  upon  trial  judgment 
was  in  favor  of  the  defendant  From  this  the 
county  appeals.  There  is  no  charge  whatever 
of  misconduct  or  bad  faith  against  the  treas- 
urer, nor  is  any  question  raised  as  to  his  right 
to  make  the  contracts  witli  the  banks,  nor  as 
to  any  misappropriation  of  the  money.  If  it 
could  be  properly  credited  to  the  fee  fimd.  Nei- 
ther Is  the  ownership  of  the  interest  money  in 
dispnte,  it  being  admitted  by  the  defendant, 
and  being  at  all  times  so  treated  by  him,  that  it 
was  the  property  of  tlie  county. 

It  is  conceded  that  the  sole  question  to  be 
determined  by  this  court  Is:  "Are  the  moneys 
received  by  a  county  treasurer  in  this  state, 
as  Interest  upon  county  funds  deposited  by  him 
under  contracts  made  by  him  with  the  banks 
In  which  the  same  are  deposited,  applicable  to 
the  payment  of  his  own  salary  and  the  salaries 
of  his  deputies  and  assistants?"  Section  15 
of  article  14  of  the  constitution  is  as  follows: 
"For  the  purpose  of  providing  for,  and  regulat- 
ing the  compensation  of  county  and  precinct 
officers  the  general  as.sembly  shall  by  law  class- 
ify the  several  counties  of  the  state  according 
to  population,  and  shall  grade  and  fix  the  com- 
pensation of  the  officers  within  the  respective 
classes  according  to  the  population  thereof. 
Such  law  shall  establish  scales  of  fees  to  be 
charged  and  collected  by  such  of  the  county  and 
precinct  officers  as  may  be  designated  therein 
for  services  to  be  performed  by  them  respec- 
tively, and  where  salaries  are  provided,  the 
same  shall  be  payable  only  out  of  the  fees  ac- 
tually collected  in  all  cases  where  fees  are 
prescribed.  All  fees,  i^rqulsltes  and  emolu- 
ments above  the  amount  of  such  salaries  shall 
be  paid  Into  the  county  treasury."     Under  this 


Digitized  by 


Google 


Colo.) 


BOARD  OF  COM'BS  v.  HALL. 


871 


authorlt7,  at  the  legtslatlre  session  of  1891,  an 
act  to  provide  for  the  payment  of  salaries  to 
certain  officers  was  passed  and  approved.  Sess. 
I-aws  1891,  p.  307.  Sections  10  and  17  of  this 
act,  so  far  as  applicable  to  the  matters  in  Issue 
in  this  suit,  read  as  follows:  Section  10:  "The 
county  treasurers  of  the  several  counties  in  this 
state  shall  receive  as  their  only  compensation 
for  their  services  an  annual  salary,  to  be  paid 
quarterly  out  of  the  fees,  commissions  and 
emoluments  of  their  respective  offices,  and  not 
otherwise,  to  wit:  In  coimtles  of  the  first  class, 
the  sum  of  five  thousand  dollars."  Section  17: 
"Deputies  and  assistants  may  be  employed  by 
the  sheriffs,  county  clerlts,  county  treasurers, 
and  coimty  assessors  under  the  direction  of  the 
board  of  county  commissioners  for  said  coun- 
ties respectively,  and  shall  be  paid  salaries  out 
of  the  fees,  commissions  and  emoluments  of 
the  office  wherein  employed,  (except  employSs 
of  county  assessors,  who  shall  be  paid  out  of 
the  county  treasury,)  to  be  fixed  by  the  board, 
the  selection  of  said  deputies  and  employes  to 
be  made  by  the  officer  authorized  to  employ 
them."  It  Is  contended  on  behalf  of  the  county 
that  the  fees,  commissions,  and  emoluments  of 
the  trea-Turer  referred  to  In  the  statute,  and 
from  which  the  salaries  of  himself,  deputies, 
and  assistants  may  he  paid,  are  such  as  are  flxid 
by  the  statutes  regulating  his  fees;  that  such 
"fees,  commissions,  and  emoluments,"  as  the 
words  are  there  used,  Include  only  such  char- 
ges as  he  l8  allowed  to  make  for  services  ren- 
dered; that  the  Interest  money  In  question  waa 
not  received  by  him  on  account  for  services  ren- 
dered, and  therefore  is  neither  a  fee,  commis- 
sion, nor  emolument.  It  is  further  urged  that 
the  contracts  by  which  the  Interest  money  was 
received  by  defendant  were  within  the  express 
Inhibition  of  the  statute  (Sess.  Lavre  18S9,  p. 
208),  and  that,  by  the  terms  thereof,  he  could 
not  derive  any  benefit  or  advantage  therefrom, 
directly  or  indirectly;  that  such  interest  be- 
longed absolutely  to  the  county  by  virtue  of 
such  statute,  and  that  It  could  not  properly  be 
credited  to  the  fee  fund,  for  the  reason  that 
thereby  the  treasurer  would  receive  a  direct 
benefit,  being  permitted  to  draw  thereon  for 
the  payment  of  the  salaries  of  himself  and  as- 
sistants; that  it  was  not  an  "emolument,"  with- 
in the  Intent  and  meanhig  of  the  statute.  It 
is  claimed  by  defendant  that  the  interest  re- 
ceived was  an  emolument  of  the  office,  and  tliat 
hence  he  had  a  clear  right  to  apply  it  to  the  pay- 
ment of  the  salaries  of  himself  and  of  his  em- 
ployes. 

In  the  Interpretation  of  a  statute,  it  is  a 
fundamental  rule  and  an  Indispensable  req- 
uisite to  first  Inquire  what  object  was  sought 
to  be  accomplished  by  It.  The  Intent  of  the 
statute  Is  the  law,  and  general  words  may 
be  restrained  to  it,  and  those  of  a  narrower 
import  may  be  expanded  to  embrace  it  to  ef- 
fectuate that  Intent.  Suth.  St.  Const.  §  218; 
End.  Interp.  St.  $  73;  People  v.  May,  9  Colo. 
Ki,  10  Pac.  041 ;  Hogers  v.  People,  9  Colo.  455, 
12  Pac.  843;  Carlisle  v.  Car  Co..  8  Colo.  .327,  7 
Pac.  164;   Omar  v.  Soper,  11  Colo.  380,  18 


Pac.  443;  Murray  v.  Hohson,  10  Colo.  72,  IS 
Pac.  921.  Prior  to  the  passage  of  the  salary 
act,  above  referred  to,  officers  were  permit* 
ted  to  appropriate  and  convert  to  their  own 
use  all  fees,  commissions,  perquisites,  and 
emoluments  received  by  them  while  holding 
their  respective  offices.  Under  this  system, 
the  receipts  of  officers,  In  some  Instances, 
might  amount  to  very  large  sums  In  the  ag- 
gregate, and  thereby  enable  them  to  receive, 
as  compensation  for  their  public  services, 
amounts  vastly  In  excess  of  the  value  of 
those  services.  Every  fee,  commission,  per- 
quisite, or  emolument  attached  to  a  public 
office  being  essentially  a  tax,  this  condition 
of  affairs  would  entail  a  needless  and  oner- 
ous burden  upon  the  people.  It  was  also  a 
matter  of  public  notoriety  and  common  be- 
lief, founded  on  substantial  reason,  that  the  al- 
lowance of  excessive  compensation  to  public 
crflU-lals  tended  to  produce  political  ccorup- 
tlon,  and  encoui'age  the  perpetration  of  frauds 
at  elections.  The  chief  object  of  the  salary 
act  was  to  guard  against  and  prev^it  these 
evils.  To  accompli^  this  purpose,  the  stat- 
ute fixed  a  spedflc  salary  for  each  official, 
payable  only  out  of  the  fees,  commissions,  and 
emoluments  of  bis  office.  It  treated  ail  such 
fees,  commissions,  and  emoluments  of  the  of- 
fice as  the  money  of  the  county,  requiring 
them  to  be  paid  to  the  county  treasurer,  and 
permitting  them  to  be  disbursed  as  other 
county  revenues,  subject  tmly  to  a  qualified 
right  of  property  thereon  of  the  officer  pay- 
ing them  over,  limited  to  the  amount  of  his 
salary,  together  with  that  of  his  necessary  as- 
sistants employed  under  the  direction  and 
with  the  consent  of  the  county  commlsaloners, 
and  the  Incidental  expenses  of  his  office.  Xt 
In  effect  compelled  all  persons  elected  or  ap- 
pointed to  any  of  the  offices  specified  to  take 
it  cum  onere.  Its  evident  Intent  was  to  make 
each  office  "pay  Its  own  way,"  by  requiring 
the  officer  to  look  for  his  compensation  and  re- 
imbursement for  moneys  expended  In  the  con- 
duct of  his  office  to  the  fees,  commissions, 
and  emoluments  tliereof.  If  those  were  In- 
sufficient, he  must  bear  the  loss.  The  act  did 
not  offer  a  premium  upon  fraud,  incompe- 
tency, or  Indolence  by  permitting  the  county 
commissioners  to  make  up,  from  the  public 
funds,  any  deficit  in  salaries  occasioned  by  in- 
sufficient receipts  of  the  office.  In  this  view, 
we  think  It  was  clearly  the  Intent  of  the  leg- 
islature that  all  proper  receipts  of  an  office 
should  be  subject  to  the  payment  of  its  sala- 
ries and  expenses.  The  word.s  "fees"  and 
"commissions"  have  each  a  definite  and  set- 
tled meaning,  which  Is  fixed  by  the  legislature 
Itself  in  the  act  concerning  fees,  adopted  at 
the  same  session  with  the  salary  act.  Sess. 
Daws  1891,  p.  200.  It  is  true,  however,  that 
sometimes  an  ofllcer  may  be  called  upon  to 
perform  services  in  the  line  of  his  statutory 
duty  which  are  not  specified  in  tlie  law  regu- 
iiiting  his  fees,  but  he  Is  not  precluded  from 
making  a  reasonal)le  charge  therefor  by  rea- 
son of  this  fact.     Roberts  t.  People,  9  Colo. 
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458,  13  Poc.  630;  Garfleld  Co.  v.  Leonard,  3 
Colo.  App.  576,  34  Pac.  583.  The  wonl  "einol- 
ument-s,"  as  It  appears  in  the  statute  In  ques- 
tion, was  clearly  Intended,  in  our  opinion,  to 
be  taicen  in  a  general  and  coniprelionslve 
.sense,  so  as  to  eml)race  all  other  proper  re- 
foipts  of  the  office  not  included  within  tlie 
terms  "fees"  or  "conimisslon.s,"  as  Reneraily 
defined  and  understood.  Every  word  in  tlie 
law,  whether  constitutional  or  statutory,  must. 
If  possible,  be  jriven  some  nieauiuK.  McCiain 
V.  I'eople,  9  Colo.  193,  11  I'ac.  .S.");  Suth.  SSt. 
Const.  S  239.  The  vei-y  frefiucucy  of  the  use 
of  this  word  in  the  act  under  review  alwo- 
lutely  precludes  the  Idea  of  Its  havIUK  bt>en 
Intemled  to  convey  no  mcauiiiR.  To  liold  tliat 
"emoluments."  as  used  and  In  the  connection 
in  which  It  appears  in  tills  statiite,  means  any 
accretion,  Increment.  j;aln.  or  profit  to  the 
office.  Is,  we  thinlc,  uianifcstly  In  ac<-ord  with 
(nmnion  sense  and  irommon  usaRc,  as  well  as 
vMth  the  establlshtHl  rules  for  the  intcrpi-eta- 
tlon  of  the  English  language,  and  for  the  con- 
struction of  statutes.  We  are  e(iually  clear, 
however,  tliat  in  order  to  entitle  an  offi<-lal  to 
any  benefit  from  an  emolument  to  his  office, 
which  can  be  enforced  under  the  law  or  by 
the  courts,  it  must  be  leRltlmate  and  lawful. 
Even  if  it  be  not  essential  that  it  should  be 
derived  from  the  performance  of  a  duty  im- 
posed or  an  act  i>crniltted  by  the  statute.  It 
must,  at  least,  be  free  from  the  taint  of  vio- 
lation of  the  law.  It  appears  from  the  agreed 
statement  of  facts  In  this  case  tliat  the  Inter- 
est money  received  by  defendant  accrued  by 
virtue  of  contracts  made  by  him  as  treasurer 
with  certain  banks  in  the  city  of  Denver,  up- 
on deiiosits  by  liiiu  in  said  banks  of  "moneys 
IielouKlDK  to  said  county,  and  which  came 
Into  his  hand.s,  as  treasurer  of  said  county, 
during  tlie  year  189(1."  There  is  no  conten- 
tion tliat  either  the  deposits  or  contracts  were 
authorized  by  the  county  commissioners.  The 
law  nowliere  maizes  it  tiie  duty  of  the  county 
treasurer  to  loan  out  or  deposit  the  county 
funds.  On  the  contrary.  It  expressly  prohib- 
its the  former,  and  also  all  contracts  for  the 
latter  whereliy  any  benefit  or  advantage,  di- 
rectly or  Indirectly,  would  accrue  to  the  treas- 
urer. 

Sections  3  and  4  of  an  act  in  relation  to  pulv 
llc  funds,  aiiproved  April  17,  1889,  and  ever 
since  in  f(ir<-e,  read  as  follows: 

"Sec.  3.  If  any  such  ofllcer,  agent  or  serv- 
ant shall  mnlje  any  contract  or  agreement 
with  any  i)erson  or  persons,  bmly  or  IkkIIcs 
corporate,  or  other  association,  i>y  which  such 
officer,  agent  or  servant  Is  to  derive  any  liene- 
fit  or  advantnge,  directly  or  indirectly,  fiiom 
tlie  de]K)sit  wltli  such  i»erson  or  jiersoiis.  body 
or  boilles  corporate,  or  other  assiiciation,  of 
any  moneys  or  valuable  securities  held  liy 
such  officers,  agents  or  servants,  by  virtue  of 
his  offi(;e,  agency  or  employment,  such  con- 
tract shall,  as  to  such  officer,  agent  or  serv- 
ant, lie  utterly  null  and  void;  but  the  person 
or  persons,  bod.v  or  bodies  corporate,  or  other 
.association,  shall  be  liable  to  the  county,  city, 


town,  township  or  school  district  where  funds 
are  dejiosited,  in  an  action  for  the  recovery  of 
all  such  benefits  or  advantage  as  would,  by 
the  terms  of  such  contracts  or  agreement, 
have  accrnetl  to  such  officer,  agent  or  serv- 
ant; and  payment  to  the  officer,  agent  or 
servant  sliall  not  protect  the  person  or  per- 
sons, body  or  bodies  corporate,  or  other  asso- 
ciation, against  an  action  of  recovery  brouglit 
bj-  the  county,  city,  town,  town.«!hlp  or  school 
district  whose  funds  are  so  deiMisited 

"Sec.  4.  Any  such  officer,  agent  or  servant 
who  shall  maiie  any  such  contract  or  agree- 
iiieiit  as  di>scriix>d  In  the  last  .section  of  this 
act.  or  who  sliall  receive  anj*  benefit  or  ad- 
vantage, dire<-tly  or  Indirectly,  from  the  de- 
posit of  any  money  or  valuable  security  held  by 
lilm  as  such  officer,  agent,  or  servant,  or  over 
wlilch  he  has  control,  care  or  sujiervision,  by 
virtue  of  his  office,  agency  or  service,  sliall. 
uiMUi  conviction  thereof,  be  punished  by  im- 
liri-sonment  In  tlie  iieultentiary  not  less  than 
one  yj'ar,  or  by  fine  not  less  than  five  liundred 
(5(K))  dollai-s."    Sess.  Ijiws  1SS9,  p.  29S. 

Even  If  it  should  be  admitted,  and  such  ap- 
ix'ars  to  be  umiuestionably  true,  that  it  was 
the  intention  that  the  benefit  derived  from  these 
contracts  should  inure  solely  to  the  county, 
and  not  to  tlie  defendant,  yet  the  indisputable 
fact  reipains  tliat  If  the  interest  re<'elved  be 
credited  to  tlie  fee  fund,  and  disbursed  In  the 
liayinent  of  the  salarlt>s  of  himself  and  of  his 
subordinates,  he  would  receive  a  material,  di- 
rect, and  substantial  benefit  therefrom.  But 
for  tills,  neltiier  he,  his  deputies,  nor  assistants 
would  receive  so  much  comiionsation  for  their 
services  rendered.  Tlie  last<'iteti  act  was  in 
ft  ic-e  at  the  time  of  the  enactment  of  the  stat- 
ute in  referentr  to  fees  and  salaries  at  the  leg- 
islative session  of  18^)1;  and  it  is  to  be  con- 
clusively presumed,  in  the  absence  of  any 
mwllfication.  amendment,  or  repeal  in  terms  or 
by  imiillcatlon,  that  tlie  later  act  was  framed  in 
coiLsonaiU'e  with  and  with  reference  to  the 
provisions  of  the  former.  It  cannot  be  held 
tliat  by  the  use  of  the  word  "emoluments,"  in 
tiie  salary  act.  the  legi.ilature  Intended  to  iier- 
nilt  the  use  of  money  so  received  for  the  pur- 
jMise  expressly  pi-ohlbited  by  another  act,  and 
declarwl  to  be  a  penal  offense.  Such  a  con- 
clusion would  be  suiiversive  of  good  morals, 
and  contrary  to  iiuliilc  policy.  It  Is  more  hi 
accord  both  with  tiie  reason  and  letter  of  the 
hiw  to  iiold.  as  we  do,  that  the  lawniiikers  did 
cot  intend  tlie  word  to  Include  any  gain,  jirofit, 
or  accretion  from  which  the  treasurer  was  ex- 
pressly forhiddcn,  by  another  statute,  to  derive 
any  lienefil  or  adviintage.  It  follows,  there- 
fore. umU'r  the  agreed  facts  in  tliis  case,  tiiat 
the  Interest  received  iiy  defendant  from  the  de- 
jtoslt  of  the  county  funds  cannot  1k'  croillted  to 
his  fee  fund.  If  paid  Into  the  coumy  tre.-isury, 
it  cannot  be  used  In  payment  of  the  salary  of 
the  treasurer,  nor  that  of  any  of  his  deputies 
or  assistants.  If  these  contracts  for  interest 
liad  iieen  entered  into  by  direction  or  under  au- 
tliorlty  of  the  county  comuilssioncrs,  an  en- 
tirely different  question  might  be  presented. 
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These  views  are  decisive  of  the  only  question 
presentetl,  or  which  we  can  consider  on  the 
record  before  ns. 

It  Is  strenuously  Insisted  by  counsel  for  de- 
fendant tliat.  If  It  be  iieUl  that  the  Interest 
earuetl  upon  deposit  of  conuty  money  cannot 
lie  treated  as  an  emolument  of  his  oftlce.  then 
it  belongs  absolutely  to  the  defendant,  and  can- 
not l)e  recovered  In  this  or  any  other  action. 
In  supiMjrt  of  this,  they  rely  ui)on  the  authority 
of  State  V.  Walsen.  17  Colo.  17<).  28  Pac.  ItlO. 
and  (Jartley  v.  People  (decided  by  our  supreme 
court  at  Its  pi-esent  term)  40  Pac.  272.  We  are 
precluded,  however,  from  con-slderintr  the  ques- 
tion of  the  o>vnershlp  of  the  Interest  mcjuey. 
because  It  Is  conceded  by  the  agreed  statement 
of  facts  upon  which  this  cause  has  been  sub- 
mitted that  it  Is  the  proijerty  of  the  county. 
The  defendant  treated  it  as  such,  by  paying  it 
Into  the  county  treasury.  The  fact  that  he  cred- 
ited It  on  his  books  as  county  treasurer  to  the 
"fee  fund"  does  not  avoid  this  conclusion. 
This  c-onstltuted  a  iiayment  Into  the  county 
treasury,  for  the  accounting  for  which  he 
would  be  held  responsible,  as  fully  and  com- 
pletely as  If  he  had  cre<llted  It  to  the  "general 
fund."  Airy  v.  People,  21  Colo.  145,  40  Pac. 
3G2.  Is  not  similar  In  Its  facts,  nor  are  Its  con- 
clusions applicable.  In  that  case  the  defend- 
ant, a  county  clerk,  was  prosecuted  upon  an 
Information  for  failure  to  make  the  monthly 
rei)ort«  to  the  county  commissioners  of  the  fees 
collected  In  his  office,  as  required  by  law,  and 
also  for  bis  failure  to  pay  over  such  fees  to  the 
county  treasurer.  It  appeared  that  the  fees 
collected  did  not,  at  the  time  of  the  filing  of 
the  Information,  equal  the  sum  allowed  by  the 
statute  as  his  salary.  The  court  held  that  the 
fees  collected  are  the  property  of  the  oflieer  un- 
til the  amount  thereof  equals  that  of  his  salary; 
that  It  is  only  the  excess  or  surplus  of  his 
ftes  above  his  salary  which,  by  the  constitu- 
tion and  the  statute,  Itelongs  to  the  county,  and 
which  the  legLslature  could  compel  an  officer 
to  pay  over  to  the  treasurer.  The  question  did 
not  ariw.  and  was  not  considered,  as  to  what 
the  rights  of  property  In  the  money  would  have 
been  If  he  had  paid  his  fees  into  the  treasury, 
nor  ns  to  how  he  could  have  asserted  his 
rights.  It  by  no  means  follows  from  this  opin- 
ion, or  on  principle,'  that.  If  he  had  paid  the 
fees  into  the  treasury,  he  woidd  have  had  an 
ab.soInte  property  right  therein. 

The  sole  question  raised  b.v  the  agreed  state- 
ment of  facts  In  this  case  Is  as  to  the  proper 
application  of  the  Interest  money  received  by 
tlie  defendant.  The  whole  gist  and  substance 
of  the  controversy  Is  set  forth  In  the  fourth  and 
fifth  d.iuses  of  this  statement,  which  read  as 
follows:  "Fourth.  That  the  said  Pmuk  Hall, 
as  county  treasurer,  has  placed  such  Interest 
so  recoiveil  on  such  bank  deposits  to  the  credit 
of  the  county  treasurer's  fee  fund.  In  his  office 
as  county  treasurer,  and  has  u-sed  the  same  In 
IMi.'rment  of  the  salary  of  the  treasurer  and  the 
deputies  and  assistants  In  his  office  as  such 
treasurer.  Fifth.  The  board  of  county  com- 
missioners has  refused  to  approve  such  action 


vxpoji  the  part  of  said  county  treasurer,  and 
has  demanded  that  such  interest  so  received  be 
placed  to  the  credit  of  the  ctmnty  general  fund, 
and  not  used  in  payment  of  the  salaries  of  the 
treasurer  or  of  his  dcinitlcs  and  assistants." 
It  Is  appai-ent  from  this  that  the  sole  question 
subn>itte<l  to  the  adjudication  of  the  eoiu-ts,  the 
money  having  b«!U  paid  Into  the  treasury,  is 
whether  or  not  the  money  so  paid  in  Avas  ap- 
plicable to  the  payment  of  tlie  salaries  of  the 
treasurer  and  his  assistants.  Having  aaswercd 
this  In  the  negative,  we  must  decline  to  consM- 
er  or  express  our  opinion  as  to  other  questions 
si^ggcsted  in  the  brief  of  counsel,  but  not  rais- 
ed by  the  record. 

It  Is  conceded  by  the  county  that  no  assist- 
ance was  employed  in  the  office  of  defendant 
except  such  as  was  necessary,  and  that  Its 
efficiency  would  have  been  cilppled  but  for  the 
application  of  this  Interest  money  to  the  satis- 
faction of  Its  legitimate  e-viienses.  While  this 
condition  of  affairs  api>eals  strongly  to  the 
sympathy  of  the  Individual  meraljers  of  the 
court,  yet  It  cannot  justify  a  usurpation  by  the 
court  of  legislative  functions.  The  sole  duty 
of  this  court  Is  td  Interpret  the  law  as  It  Is 
found  upon  the  statute  books.  In  accordance 
with  the  Intent  of  Its  framers.  If  this  can  be 
ascertained  by  the  well-settled  rules  of  stat- 
utory construction.  It  has  no  power  to  strain 
or  vary  the  meaning  of  the  statute  to  relieve 
Isolated  cases  of  hardship.  The  court  feels  It 
proper  to  say,  however,  that  none  of  the  facts 
In  this  case  show  the  slightest  desire  or  at- 
tempt, on  the  part  of  the  defendant,  to  evade 
or  violate  any  law.  or  to  reap  any  personal 
benefit  or  advantage  from  the  execution  of  his 
trust,  other  than  that  exjiressly  given  him  by 
the  statute,  as  he  construed  it.  He  has  at- 
tempted to  make  his  office  realize  all  the  rev- 
enue possible,  and  to  use  it  for  the  benefit  of 
the  public.  His  conduct  has  been  free  from 
any  taint  of  fraud.  For  the  reasons  asslgnei, 
the  judgment  herein  will  be  reversed.  Re- 
versed. 


KENNEDY  v.  PKOPT.E  to  Use  of  TOWN  OF 
LA  JUNTA. 

(Court  of  Appeals  of  Colorado.    .Tunc  14,  1897.) 

Towns — Pkdiu.kks— Powek  to  Tax— Vai.iditt  or 

OltniNANCE— PKDDI.RK   DPFrXED. 

1.  Ocn.  St.  8  3?.12.  snhil.  13,  anthorizins 
towns  "to  license,  tax.  regnlute,  «ni>pre88  and 
prohilrit"  piHlilIcrs,  empowers  them  to  exact  a 
license  us  pi^lillcr-s  from  «uch  persona  oidy  us 
can  1)C  ternuHl  sm-h  in  the  sijinificiitinn  of  the 
word  ns  there  ns<vl;  and  henc<>  an  ordinance 
which  attempts  to  enlarge  such  signification  is 
to  that  extent  void. 

2.  Within  the  statnte.  a  peddler  is  a  trader 
who  carries  with  him  the  goods  which  he  sells. 

H.  Defendant  was  employed  at  a  monthly  sal- 
ary to  sell  goods  bv  samples  and  illustrated 
cutalogne  for  his  principal,  a  merchant  of  T. 
In  th(^  town  of  L..  as  such  agent,  defendant  de- 
Wvered  a  sofa,  and  received  the  money  for  it,  the 
order  for  it  having  liecn  previously  taken  by 
him.  He  took  onlers  from  the  residents  of  L. 
for  fnture  delivery,  and  carried  his  samples  with 
him  In  a  W!:gon,  both  being  the  property  of  hiu 
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principal.  The  goods  were  shipped  to  L.  by  the 
principal,  and  defendant  delivered  them.  BfM, 
tliat  defendant  was  not  a  peddler. 

Appeal  from  Otero  county  court. 

A.  C.  Kennedy  was  convicted  of  peddling 
within  the  town  of  La  Junta  without  first  hav- 
ing obtained  a  license,  and  appeals.    Reversed. 

W.  B.  Morgan,  for  appellant  Fred  A.  8a- 
bln,  for  appellees. 

WILSON,  J.  This  appeal  is  from  a  Judg- 
ment assessing  a  fine  against  Kennedy,  appel- 
lant, for  a  violation  of  the  ordinances  of  the 
town  of  La  Junta,  by  carrying  on  the  avoca- 
tion of  a  hawicer  or  peddler  therein  without 
first  obtaining  a  license.  Defendant  admits 
that  he  had  no  license,  but  claims  that  his  busi- 
ness was  not  that  of  a  peddler,  within  the 
meaning  of  the  law.  The  ordinances,  so  far  as 
they  relate  to  the  questions  at  Issue,  are  as 
follows: 

"Sec.  9.  Any  person  or  persons  who  shall 
pursue  the  avocation  of  hawker  or  peddler 
within  the  town  of  La  Junta  without  first  ob- 
taining a  license  therefor  as  hereinafter  pro- 
vided shall  uiwn  conviction  be  fined  for  each 
and  every  day  be  violates  this  ordinance  In  a 
sum  not  less  than  ten  nor  more  than  twenty- 
five  dollars. 

"Sec.  10.  Any  Itinerant  person  who  shall 
hawk,  vend  or  peddle  goods,  wares  or  mer- 
chandise, household  furniture,  clocks,  Jewelry, 
gold,  silver  or  plated  ware,  sewing  machines, 
spectacles,  drugs,  nostrtmis,  x>crfume8  or  any 
thing,  either  by  delivering  the  goods  at  the 
time  or  by  taking  orders  for  the  future  deliv- 
ery of  the  same,  or  any  person  who  shall  offer 
to  vend,  hawk  or  peddle  any  goods,  wares  or 
merchandise,  or  such  other  things  as  are  above 
enumerated  in  any  of  the  ways  above  stated,  or 
any  person  who  shall  imder  color  or  pretense 
of  bona  fide  merchants  take  up  a  temporary 
residence  in  the  town  of  La  Junta  for  the  pur- 
IK>se  of  disposing  of  their  goods,  wares  or  mer- 
chandise of  whatever  kind  whether  at  auction 
or  at  retail  shall  be  deemed  peddlens  withhi  the 
meaning  of  this  ordinance  and  shall  be  required 
to  procure  a  license  to  carry  on  said  business 
and  shall  pay  for  said  license  at  the  rate  of 
$15.00  per  day.  All  license  granted  under  this 
section  shall  be  for  a  specified  number  of  days, 
and  every  applicant  for  such  license  shall  state 
the  kind  and  aggregate  as  to  value  as  near  as 
may  be  of  the  goods,  merchandise  or  articles 
desired  to  be  peddled;  provided,  however,  that 
this  ordinance  shall  not  apply  to  colporteurs 
selling  only  Bibles  or  other  religious  works, 
and  shall  not  Include  the  class  of  men  known 
as  drummers,  who  solicit  orders  from  men  in 
business  at  their  places  of  business,  nor  shall 
this  ordinance  apply  to  merchants  permanently 
located  in  said  town  selling  goods  from  their 
delivery  wagons  regularly  sent  out  from  their 
places  of  business  to  take  and  fill  orders." 

Municipal  corporations  are  the  creatures  of 
statute,  and  can  exercise  only  such  powers  as 
are  expressly  conferred  ujpon  them  or  exist 


by  necessary  Implication.  Bemheimer  v.  City 
of  LeadviUe,  14  Cok>.  520,  24  Pac.  332;  1 
DIU.  Mun.  Corp.  8  89.  Section  3312,  C^n.  St.. 
specifies  the  powers  granted  to  the  board  of 
tiTistees  of  towns,  and  the  autborlty  to  license 
in  this  Instance  is  found  in  the  thirteenth  sub- 
division thereof.  It  reads  as  follows:  "To  li- 
cense, tax,  regulate,  suppress,  and  prohibit 
hucksters,  peddlers,  pawnbrokers,  keepers  of 
ordinaries,  theatrical  and  other  exhibitions, 
shows  and  amusements,  and  to  revoke  such  li- 
cense at  pleasing."  It  will  be  seen  that  sec- 
tion 10  of  the  town  ordinances  attempts  to 
define  specifically  what  shall  constitute  a  ped- 
dler. It  is  claimed  by  defendant  that  this 
definition  enlarges  and  extends  the  meaning  of 
the  word  beyond  that  in  which  it  was  used  In 
the  statute,  and  that  In  so  far  it  is  of  no  effect. 
It  is  well  settled  that  the  law  by  which  a 
municipal  body  is  created  is  to  be  strictly  con- 
strued, and  also  the  attempted  exercise  of 
authority  under  such  law.  If  there  is  any  rea- 
sonable doubt  concerning  the  power,  it  Is  re- 
solved by  the  court  against  the  corporation. 
Bemheimer  y.  City  of  Leadvllle,  supra.  The 
legislature  hitended,  by  the  subdivision  of  the 
section  above  quoted,  to  empower  towns  to  ex- 
act a  license  as  a  peddler  from  such  persons 
only  as  can  be  termed  such  in  the  signification 
of  the  word  as  there  used.  If  the  town  coun- 
cil has  attempted  to  enlarge  the  meaning  of 
this  word,  as  there  used,  and  bring  within  the 
terms  of  the  ordinance  persons  pursuing  a  busi- 
ness which  could  not  properly  be  called  that  of 
a  "peddler,"  as  the  word  is  used  m  the  statute, 
such  portion  of  such  ordinance  is  void  and  of 
no  effect.  This  prhiciple  Is  not  only  in  ac- 
cordance with  sound  reason,  but  is  well  settled 
by  the  adjudication  of  the  highest  courts. 
Bemheimer  v.  City  of  Leadvllle,  supra;  City 
of  Davenport  v.  Rice,  75  Iowa,  74,  39  N.  W. 
191;  Emmons  v.  Lewlstown,  132  III.  380,  24  N. 
E.  58;  City  of  Chicago  v.  Hulbert,  118  lU.  636, 
8  N.  E.  812. 

The  remaining  questions  are:  What  is  a  ped- 
dler, within  the  meaning  of  the  statute,  and 
were  the  facts  in  this  case  sufficient  to  bring 
the  defendant  within  the  definition?  It  Is  a 
fundamental  rule  of  construction  that  the  legis- 
lature must  have  Intended  to  use  words  in  their 
known  and  commonly  accepted  siguiflcation. 
Suth.  St.  Const.  251.  Webster  defines  "ped- 
dler" to  be  a  travding  trader;  one  who  carries 
about  commodities  on  his  back,  or  in  a  cart  or 
wagon,  and  sells  them.  Black,  Bouvier,  An- 
derson, the  Century,  and  Worcester  all  give  sub- 
stantially the  same  definition.  The  dominant 
and  distinguishing  idea  in  all  seems  to  be  that, 
to  constitute  a  peddler,  the  trader  must  be  one 
who  carries  with  him  the  goods  which  he  sells. 
This  definition  is  also  supported  by  the  highest 
judicial  authorities.  Emmons  v.  Lewlstown, 
supra;  City  of  Davenport  v.  Rice,  supra;  Com. 
V.  Faruum,  114  Mass.  270;  Village  of  Stam- 
ford V.  Fisher,  140  N.  Y.  191,  35  N.  E.  500; 
Village  of  CeiTO  Gordo  v.  Rawlings,  135  lU. 
36.  25  N.  E.  1006;  Dellsle  v.  City  of  DanvUle. 
36  lU.  App.  COO;    Com.  t.  Ober,  12  Cusli.  485; 
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Hlgglns  T.  Blnker,  47  Tex.  403;  2  Beach,  Pnb. 
Corp.  S  1250.  The  term  "hawker,"  as  formerly 
defined,  was  an  itinerant  trader,  who,  like  a 
|)eddler,  carried  his  goods  with  him  for  sale, 
bnt  also  attracted  attention,  by  public  outcry 
or  placard  or  exposure.  Now,  however,  ths 
terms  "peddler"  and  "hawker"  are  considered 
equivalent  and  synon^-mous.    Abb.  Law  Diet. 

It  remains  to  be  considered  whether  the  facts 
of  this  case  were  such  as  to  bring  the  defend- 
ant within  the  meaning  of  the  term  "peddler" 
as  above  given.  There  was  an  agreed  state- 
ment of  facts  at  the  trial,  and  from  this  we 
gather  that  defendant  was  the  agent  of  a  mer- 
cantile company  doing  a  wholesale  and  retail 
business  at  the  city  of  Trinidad,  in  this  state; 
that  his  employment  consisted  in  selling  goods 
for  the  comiMkny  by  samples  and  Illustrated 
eat.iloffue,  for  which  he  received  a  stated 
monthly  .salary;  that,  as  such  agent,  he  solicit- 
ed orders  for  the  future  delivery  of  merchandise 
hi  the  town  of  La  Junta,  and  about  May  17, 
1805,  as  !-uch  agent,  delivered  a  loimge  or  sofa 
to  a  re!<ident  of  said  town,  and  received  money 
therefor,  the  order  for  the  same  having  been 
previously  taken  by  him  upon  his  showing  to 
the  purcliaser  an  Illustration  of  the  article  In 
a  catalogue.  It  was  also  agreed  that  he  had 
sold  and  delivered  a  carpet  under  similar  cli> 
cumstances.  It  further  appears  from  the  state- 
ment of  facts  that  defendant  took  orders,  as 
agent  for  said  company,  for  future  delivery 
from  the  residents  of  said  town  of  La  Junta, 
and  carried  his  samples  with  him  In  a  wagon, 
both  samples  and  wagon  being  the  property  of 
his  employers,  and  that  the  goods  sold  by  him 
were  shipped  by  his  employers  by  railroad  to 
the  town,  and  there  delivered  by  him  to  the 
jierson  to  whom  he  had  previously  sold.  Upon 
this  statement  of  facts.  It  to  very  clear  that 
the  defendant  was  not  a  "peddler,"  within  the 
meaning  of  the  statute,  and  was  not  Uable  to 
pay  a  license  for  the  business  which  he  carried 
on  within  the  town.  His  avocation  was,  more 
properly,  that  of  a  commercial  traveler  or  drum- 
mar.  Certainly  it  was  not  that  of  a  "peddler," 
as  defined  by  all  of  the  lexicographers,  and  as 
held  by  the  great  mass  of  authorities.  The  on- 
ly case  we  can  find,  or  to  which  we  have  been 
cited,  conflicting  in  the  slightest  degree  with 
this,  is  that  of  Graffty  v.  City  of  Rushvfile,  107 
Ind.  .^(e,  8  N.  B.  609.  The  city  ordhiance  con- 
sidered in  this  case  was  made,  in  express  terms, 
applicable  only  to  nonresidents  of  the  city,  and 
was  based  upon  a  statute  wherein  the  sole  pow- 
er granted  to  municipal  corporations  in  refer- 
ence to  this  subject  was  "to  restrain  hawJdng 
and  peddling."  It  was  held  that  one  of  the 
main  objects  which  the  legislature  tiad  in  view 
by  vesting  such  powers  in  cities  was  to  permit 
them  to  protect  their  home  merchants  from 
competition.  Under  these  circumstances,  the 
court  gave  to  the  word  "peddler,"  a  more  en- 
larged definition,  thereby  brhiglng  within  the 
provisions  of  the  statute  certain  acts  and  an 
employment,  which  would  not  have  constituted 
a  peddler  If  the  word  were  used  in  the  ordnary 
sense  In  which  it  was  usually  employed.     The 


statute  Is  Colonido  Is  different  from  this,  and 
there  Is  nothing  upon  which  an  Inference  can 
be  based  that  the  legislature  Intended  to  attach 
to  the  word  "pediUer"  any  other  than  its  usual 
and  ordinary  significance.  The  definition  given 
in  this  opinion  is  that  of  all  the  recognized  lexi> 
cographers,  is  supported  by  the  law  writers  and 
by  the  decisions  of  the  courts,  without  excep- 
tion, unless  the  case  from  Indiana  be  one,  and 
we  must  adhere  to  it.  In  this  view  of  the  case, 
the  judgment  was  erroneous,  and  must  be  re- 
versed.    Keversed. 


BOARD  OF  COM'RS  OF  OTERO  COUNTY 

et  al.  V.  HOFPMIUE. 
(Court  of  Appeals  of  Colorado.    June  14,  1887.) 

JUSTIOBS    OP    THE    FbaCB  —  CBAKOG    OP    VeSOU— 

JiRisniCTioN — Api'Eal  Bond. 

1.  Where,  on  application  for  change  of  venne, 
the  justice  did  not  transfer  the  case  to  the  near- 
est justice,  as  provided  by  Gen.  St.  §  10(53.  the 
justice  to  whom  the  case  was  transferred  ac- 
quired no  jurisdiction. 

2.  Where  a  justice  acquires  no  jurisdiction  by 
change  of  venue,  and  defendant  enters  a  special 
appearance  and  moves  to  dismiss  the  case  there- 
for, and  the  motion  is  overruled  and  a  judgment 
entered  for  plaintiff,  and  defcndnnt  appeals  and 
makes  no  general  appearance  in  the  county  court, 
defendant  by  appeal  from  the  county  court  does 
not  waive  objections  to  the  jurisdiction  of  the 
justice. 

3.  Where  an  appeal  bond  was  signed  by  the 
board  of  county  commissioners  by  "N.,  Chair- 
man," It  did  not  render  N.  liable  thereon. 

Appeal  from  Otero  county  court. 

Action  by  £.  J.  Hofhnire  against  the  board 
of  county  commissioners  of  Otero  county, 
Colo.,  and  others,  to  recover  on  an  apiieal 
bond.  From  the  Judgment  of  the  court  be- 
low, defendants  appeal.     Reversed. 

Calvin  E.  Reed  and  Fred  A.  Sabin,  for  ap- 
pellants. James  Hoffmlre  (G.  Q.  Richmond, 
of  counsel),  for  appellee. 

BISSELL,  J.  This  litigation  was  begun  In 
an  action  brought  by  Mrs.  Uoffmire,  the  appel- 
lee, against  Otero  county,  before  a  Justice  of 
the  peace,  wherein  she  recovered  a  judgment 
from  which  an  appeal  was  prosecuted  to  the 
county  court,  which  was  ultimately  dismiss- 
ed. In  the  prosecution  of  that  appeal  a 
bond  was  given,  which  is  the  subject-matter 
of  the  present  suit.  The  bond  was  signed  by 
the  board  of  county  commissioners  of  Otero 
county  by  John  B.  O'Neil,  its  chairman,  and 
executed  by  Vroman  and  Washburn  as  sure- 
ties, who  were,  with  O'Neil  and  the  board, 
named  as  defendants  in  this  suit.  Suit  was 
begun  before  a  Justice  of  the  peace,  J.  W. 
Douthitt,  whose  office  was  In  La  Junta.  Aft- 
er service  of  summons,  and  presumably  on 
the  appearance  day,  O'Neil,  who  was  the 
chairman  of  the  board  of  county  commission- 
ers, who  were  defendants  in  the  suit,  filed  an 
affidavit  under  section  1903  of  the  General 
Statutes,  alleging  the  prejudice  of  the  Jus- 
tice, and  demanding  a  change  of  venue.  On 
the   filing  of  the  affidavit,   Douthitt  trans- 
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fenetl  the  case  to  C.  M.  Robins,  who  lived  In 
Roc'ky  Ford,  some  10  miles  nway.  When, 
the  cause  reached  Robins,  the  defendants — 
appearing  specially  for  the  pnrijose,  and  malt- 
ing no  general  appearance  In  the  sult^lled 
a  motion  to  dismiss  the  case  because  Roluus 
was  without  jurisdiction.  With  this  motion 
they  filed  a  showing  that  F.  T.  Moore  was 
one  of  the  regularly  elected  justli-es  of  the 
jieace  in  precinct  No.  «,  with  an  office  In  La 
Junta,  in  close  proximity  to  that  occupied  by 
Justice  Douthitt.  There  was  no  showing  per 
contra,  save  tliat  Douthitt  filed  an  aflldavlt 
stating  that  at  tlie  tlnio  he  made  the  transfei 
>Ioore  was  slclc  and  unable  to  hear  causes. 
This  latter  fact  probably  is  unimportant,  but 
it  was  controverteil  by  the  atfidavit  of  Moore, 
who  made  It  evident  that  he  was  in  his  office 
for  the  tran.sactlon  of  business  on  the  date 
of  the  transfer.  The  Justice  declined  to  dis- 
miss the  case,  or  rctransfer  it,  or  take  any 
action  about  it,  and  rendered  judgment  for 
the  plaintiff.  Tliereupon  an  appeal  was 
taken  to  the  county  court,  and  the  cause  there 
fiUnl  and  docketed,  and  on  the  iuconitng  of 
the  case  in  the  county  court  the  dcfciidiints. 
ai>pearing  Rpe<'lally  for  the  i)urpose,  filed  a 
motion  to  dismiss  it  on  the  ground  that  Moore 
was  without  jurisdiction  to  try  the  cause,  and 
that  the  county  court  nujst  decide  the  (jues- 
tlon,  and  deteniiliie  liiin  t<)  be  witlunit  jurls- 
(II<*tlon,  and  enter  the  proper  order  of  dls- 
mlsisal  and  transfer  to  the  i>r(>per  court,  if 
suc'li  order  was  permissible.  The  <lcfen(lants 
made  no  appearance  In  the  county  court  other 
than  for  the  purposes  of  this  motion.  The 
county  court  denied  It,  took  juris<llctl<m, 
heard  and  tried  tlie  case  de  novo,  and  en- 
tered final  judgment  against  tlie  defendants 
tlie  lioard  of  county  commissioners.  Vroman. 
and  Washburn,  the  sureties,  and  also  against 
O'Nell.  After  tlie  testimony  was  lieard,  and 
the  court  made  Its  findings  and  ordered  that 
judgment  be  entered  in  the  judgment  b(M>k. 
the  defendants  exceptiHl  to  tlie  findings  and 
to  the  judgment  n.s  entered,  prayed  an  aii- 
peal,  and  brought  the  case  here. 

The  regularity  and  validity  of  the  judgment 
are  plainly  deiiendent  on  a  jurisdictional  In- 
qnlry.  We  recognize  the  very  great  difficulty 
into  wlilch  the  appellee  will  be  precipitated 
by  the  reversal  of  the  juilgment,  but  the  mat- 
ter has  l)een  so  completely  settled  by  adjudi- 
cations of  the  supreme  c<mrt  that  we  are  able 
to  reach  but  one  conclusion.  The  jurisdic- 
tion of  a  justice  Is  purel.v  statutory,  and  the 
proceedings  must  conform  to  tlie  statute,  and 
tlie  plalntilt  must  see  to  it  that  he  Invokes  the 
nuthorlty  of  the  jiroper  Justice,  and  that  his 
<-ase  is  regularly  conducted,  in  order  to  obtain 
a  Judgment  which  shall  bind  the  parties  and 
be  unassailable  if  the  ca.se  is  appealed.  'I'his 
suit  was  originally  l)egun  Ix'forc  a  justice  in 
Jai  Junta,  and  we  shall  assume,  witliout  in- 
quiry, that  the  parties  were  regularly  brought 
Into  court,  as  we  are  only  concerned  here  with 
the  regularity  of  the  prix-eedings  thereafter. 
On  the  return  day  the  defendants  filed  a  mo- 


tion, under  section  1903  of  the  statute,  for  ■ 
change  of  venue.  The  papers  were  regular 
in  form,  and  sufficient  to  compel  the  Justice 
to  transfer  the  case.  Tliis  statute  gives  the 
right  to  any  defendant,  before  the  commence- 
I  ment  of  the  trial,  on  filing  an  affidavit  that 
j  he  cannot  have  a  fair  and  Impartial  trial  be- 
!  fore  the  justice,  to  have  the  case  transferred; 
and  it  is  made  the  duty  of  the  officer  to  trans- 
mit all  iMipers  and  documents  belonging  to 
the  suit  to  the  nearest  justice,  who  is  author- 
ized to  proce«>d  as  If  the  suit  had  been  begun 
before  him.  This  particular  statutory  provi- 
sion has  been  in  force  ever  since  18«1.  and  in 
substantially  its  present  form.— at  least.  In  all 
particulars  which  affect  this  appeal.  The  Jus- 
tice made  the  order  transferring  the  case  to 
Robins,  at  Rocky  Ford.  iu<(tead  of  to  Moore, 
who  was  a  Justic-e  in  Ia  Junta,  having  an 
office  witlihi  a  short  distance  of  the  one  occu- 
pied by  Douthitt,  before  whom  the  case  was 
brought.  Wliether  the  plaintiff  made  any  ob- 
jection or  not,  or  suggested  that  the  case 
sliould  go  to  the  nearest  justice  having  juris- 
diction, does  not  appear.  Whethw  thi.s  be 
true,  or  the  fact  be  otherwise,  Robins  acquir- 
ed no  Jurisdiction  by  vh-tue  of  the  transfer, 
and  it  was  his  duty  when  the  case  reached 
him  to  return  the  ca.se  to  the  Justice  froYn 
which  it  came.  Wliether  Douthitt  ever  lost 
JurlsdU-ilon  of  the  case,  and  whether  he  stlH 
has  it,  and  the  case  may  be  continued  l)eiore 
lilm.  are  matters  aliont  which  we  need  not 
speculate,  for  we  are  iwwerless  to  make  any 
order  in  tlie  premises.  As  has  been  stated, 
the  defendants  did  not  submit  to  the  jurisdic- 
tion of  Rii1>ins.  but  Immediately  filed  their 
motion  to  dlsnil.ss  for  this  retison:  and  when 
tliey  failed  to  appear  further  he  took  Jurisdic- 
tion, and  trieil  the  case  and  entered  Judgment 
accordingly.  Thereupon  tlie  defendants  ap- 
jH'aled  the  cfl.se  to  the  county  coini;  and 
|)roniptly  entered  a  special  appearance,  and 
moved  to  dismiss  the  case  on  the  ground  that 
the  justice  was  without  Jurl.sdiction  to  hear 
and  determine  the  cause.  The  motion  was 
overruled,  and  the  defendants  took  no  further 
steps  in  tlie  defense  or  trial  of  the  case. 
Tliere  was  no  general  appearance,  either  be- 
fore Robins  or  the  county  court  which  gave 
either  court  Jurisdiction  of  the  defendants 
so  that  they  became  bound  by  the  Judgment 
which  was  entered.  The  supreme  court  has 
dechled  that  the  defendant's  rights  are  not 
at  all  affected  by  the  appeal,  but  that,  when 
a  Judgment  is  rendered  by  a  Justice  without 
jurisdiction,  an  appeal  may  be  taken  by  the 
defendant,  and  the  question  raised  in  the 
count.v  court,  so  long  as  he  makes  no  general 
ajjpearance:  and,  if  tliat  court  rules  incor- 
rectly respiH-tlng  the  matter  of  the  jurisdic- 
tion of  the  Justice,  by  taking  an  appeal  from 
the  judgment  of  the  county  court  he  can  ob- 
tain a  review,  and  the  appellate  court  will 
pass  on  the  question.  All  these  questions 
which  have  been  suggested  have  been  final- 
ly and  conclusively  passe<l  on.  Melvln  v. 
Latshaw,  2  Colo.  81;   Wagner  v.  Halhick,  3 
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Colo.  176;  Downing  v.  Plorer,  4  Colo.  209; 
Railroad  Co.  t.  Roberts,  (5  Colo.  333;  Reyn- 
olds V.  Larklns,  10  Colo.  120,  14  Pac.  114. 
The  same  rule  has  been  recojfnlzed  in  other 
Jurisdictions,  and  it  has  been  accordingly 
held,  where  the  case  was  not  properly  trans- 
ferred, and  an  appeal  was  taken  from  the 
Judgment  entered,  that  the  appellate  court 
would,  upon  a  bearing,  reverse  the  Judg- 
ment, and  send  it  to  the  court  which  had 
Jurisdiction  of  the  case  at  some  point  in  its 
history.  Allen  t.  Belcher.  ;{  (oilman.  591; 
Baxter  v.  People,  2  (Jilman,  578. 

Even  though  this  Jurisdictional  question 
was  out  of  the  way,  the  Judgment  would 
necessarily  be  reversed,  because  it  was  en- 
tered against  O'Neil,  who  was  never  a  party 
to  the  Instrument  on  which  the  action  was 
brought.  The  bond  was  executed  bj*  the 
board  of  county  commissioners  throngb 
O'N'eil,  as  its  chairman,  and  the  other  two 
appellants,  as  sureties.  There  was  nothing 
in  the  form  of  O'N'eH's  execution  of  the  bond 
which  made  him  liable  thereon,  and  no  judg- 
ment should  have  been  rendered  against 
him. 

One  or  two  other  questions  are  argued, 
principal  among  which  is  the  one  respecting 
the  aufHcieney  of  the  evidence  to  support 
the  Judgment.  We  are  inclined  to  agree 
with  the  appellants  that  the  proof  did  not 
warrant  the  recovery,  but  we  prefer  to  base 
the  reversal  of  tlie  case  on  the  other  two 
propositions,— the  lack  of  jurisdiction  on  the 
part  of  the  Justice,  and  the  entry  of  Judg- 
ment against  one  who  was  not  a  party  to  the 
Instrument  sued  on.  For  these  errors  the 
Judgment  must  be  reversed.     Reversed. 


liUDINGTON  et  al.  v.  HEILMAX  et  al. 

«uourt  of  Appeal))  of  Colorado.     June  14,  1897.) 

Pleading— JoisDEK  of  Causes  of  Action  is  Osb 
CorsT—RtMEnT— Statutes— Title  op  Act. 

1.  Wliprp  two  causes  of  action,  which  cannot 
he  joined  in  one  complaint,  are  united  in  one 
<«unt.  the  remedy  in  the  first  instance  is  by  mo- 
tion to  separate,  and  then  by  demurrer  to  the 
causes  us  separated,  and  not  by  demurrer  to  the 
siuKle   count. 

2.  The  act  entitled,  "An  act  to  provide  for  the 
formation  of  corporations,"  provides  that,  with- 
w  60  days  after  the  Ist  of  January  eacli  year, 
ttie  then  directors  of  the  corporation  must  file 
their  reiwrts  in  the  proper  otticps,  .ihowinR  tlie 
amount  of  capital  stock  paid  up,  and  the  amount 
of  the  coriJorate  deots,  and  that  a  failure  to  do 
so  renders  the  directors  who  are  guilty  of  the 
failure  liable  for  the  company's  debts  contracted 
within  a  time  limited  by  the  act.  Hrld,  that 
such  provisions  are  icermane  to  the  subject  of 
the  act  as  expressed  in  the  title. 

Error  to  district  court,  Rio  Orande  county. 

Action  by  Francis  H.  Ludington  and  William 
L.  Chase,  co-partners  doing  business  under  the 
name  of  the  Kansas  City  Bag  Manufacturing 
Company,  against  John  B.  Hellman  and  oth- 
ers. There  was  a  judgment  for  defendants  on 
failure  of  plaintiffs  to  plead  further,  after  a 


demurrer  to  the  complaiut  was  sustained,  and 
plaintiffs  bring  error.     Reversed. 

Jesse  Stephenson,  for  plaintiffs  In  error.  Ira 
J.  BloouiQeld,  for  defendants  In  en*or. 

BISSELL,  J.  The  plaintiffs  in  error,  who 
were  doing  business  as  co-partners  under  the 
name  of  the  Kansas  City  Bag  Manufacturing 
Company,  in  1893  sold  several  lots  of  sacks 
and  burlaps  to  the  Monte  Vista  Farmers'  Mill- 
ing &  Elevator  Company.  The  total  amount 
of  sales  was  .$303.13.  I'he  goods  were  not  paid 
for.  and  this  action  was  brought  to  collect 
what  was  due.  The  defendants,  of  whom 
there  were  five,  were  directors  of  the  Milling  & 
Elevator  Company  in  1898  and  1894.  The 
complaint  contained  all  the  averments  necessa- 
ry to  a  statement  of  the  catis«  of  action,  as  the 
plaintiffs  conceived  it,  to  make  the  defendants 
liable  for  the  debt.  It  was  charged  that  the 
defendants  were  directors  in  the  month  of  Jan- 
uary, 18f)8,  and  failed  to  file  their  report  with- 
in 60  days  of  that  date,  and  that  the  delrt  was 
contracted  in  the  ensuing  year.  It  also  allege<I 
a  failure  from  that  time  forward  to  the  com- 
mencement of  the  action  to  file  the  statutory 
report.  The  complaint  also  charged  that  these 
same  defendants  were  directors  of  the  Milling 
&  Elevator  Company  in  the  year  ISiM,  and 
failed  to  file  their  January  report  within  60 
days  from  the  1st  of  January,  1894.  There 
was  no  omission  of  any  allegations  material  to 
the  statement  of  the  plaintiffs'  cause  of  action 
as  they  brought  It.  The  defendants  demurred 
on  two  grotmds:  That  several  causes  of  action 
wore  Improperly  united  in  a  single  coimt;  and 
that  tlie  facts  stated  were  InsutRcient  to  con- 
stitute a  cause  of  action.  The  demurrer  was 
sustained,  the  plaintiffs  stood  on  tlieir  com- 
plaint, and  prosecute  error  to  reverse  the  Jtidg- 
ment. 

Treating  the  subject  inversely,  the  defend- 
ants insist  the  judgment  may  be  supported  lie- 
cause  the  plaintiffs  attempted  to  Join  two  caus- 
es of  action  in  their  complaint,  which  cannot 
properly  be  tmited  under  the  Code  provision 
regulating  the  joinder  of  actions,  which  is  a 
defect  that  may  be  readied  by  the  demurrer, 
and  also  because  the  act  on  which  the  suit  Ut 
predicated  Is  tmconstitutional.  Neither  of  these 
positions  seems  to  us  to  be  well  taken  or  avail- 
able. We  are  not  inclined  to  consider  or  de- 
termine the  sufficiency  and  accuracy  of  the  ar- 
gument on  which  the  first  proposition  is  sup- 
ported, for  we  do  not  regard  it  as  legitimately 
before  us.  The  proposition  insisted  on  is  that 
since  the  Code  only  ijermlts  the  Joinder  of 
causes  of  action  of  this  class  when  they  sound 
in  damages  only,  and  the  action  brought  cannot 
technically  and  legitimately  be  held  to  be  one 
sotmding  in  damages  only,  therefore,  if  there 
be  two  causes  of  action,  the  one  for  the  de- 
fault in  1893,  and  the  other  for  the  default  in 
1894,  they  could  not  be  rightfully  Joined  hi 
one  suit.  The  trouble  with  the  position  Is,  the 
demmrer  was  for  the  improper  union  of  the 
jauses  in  a  single  count,  and  not  for  the  Im* 
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proper  Joinder  of  causes  of  action.  As  we  nn- 
dei-stand  It,  the  remedy  of  the  defendants  In 
the  first  Instance  was  by  motion  to  sei)arate 
the  two  causes,  and  then  by  demiu-rer  to  the 
causes  as  separated;  for  It  has  been  held  that 
under  our  Code  the  objection  that  several  caus- 
es are  Improperly  Joined  In  one  count  can- 
not be  taken  by  demurrer,  but  must  be  taken 
by  motion,  otherwise  It  Is  waived.  Brewer  v. 
McCain,  21  Colo.  382,  41  Pac.  822.  We  should 
po.sslbly  be  less  conservative  In  the  expression 
of  our  opinion  but  for  the  fact  that  tills  ques- 
tion was  practically  undetermined  by  the  lower 
court,  which  held  the  suit  mimalntaluable  be- 
cause the  statute  under  which  It  was  brouglit 
was  unconstitutional.  Since  this  was  really 
the  question  which  the  court  decided,  anl 
whereon  it  entered  Judgment  for  the  defcna- 
ants,  we  are  disinclined  to  express  our  views 
respecting  the  first  proposition,  though.  In  any 
event,  what  we  might  say  would  probably  be 
obiter. 

In  respect  to  the  imconstltutlonallty  of  the 
statute,  we  are  Inclined  to  be  equally  brief,  and 
to  limit  the  opinion  to  a  bare  statement  of  our 
views  In  the  premises,  because,  If  the  parties 
are  aggrieved  by  our  conclusion,  the  question 
can  be  presented  to  the  court  which  has  the 
final  arbitrament  of  such  matters,  and  a  con- 
clusion and  satisfactory  settlement  of  the  con- 
stitutionality of  this  particular  statute  be  se- 
cured. We  are  further  Inclined  to  this  pro- 
cedure because  the  statute  has  been  In  force 
for  upwards  of  20  years,  many  suits  have  been 
brought  on  It,  Judgments  rendered  and  af&rm- 
e<l  on  appeal,  and  thus  far  this  particular  ques- 
tion seems  not  to  have  been  suggested  by  coun- 
sel or  considered  by  the  courts.  It  may  be 
that  this  Is  a  very  unsubstantial  argument  on 
which  to  predicate  our  conclusions,  but  we  are 
quite  of  the  opinion  this  fact  shows  a  pretty 
general  consensus  of  professional  conclusion  on 
the  subject.  Besides,  so  far  as  we  are  able  to 
see,  that  question  has  been  practically  settled 
by  the  supreme  court  In  several  cases.  The 
particular  constitutional  provision  which  com- 
IM'ls  the  legislature  to  express  the  subject-mat- 
ter of  an  act  in  Its  title  has  been  many  times 
T)efore  that  court,  and  It  has  always  reached 
one  conclusion,  which  may  be  very  succinctly 
expressed.  It  Is  wholly  unnecessary  thai  the 
title  should  express  all  the  matters  which  the 
act  attempts  to  provide  for,  and,  wherever  any 
matter  which  Is  contained  In  the  statute  may 
l>o  snld  to  be  fairly  germane  to  the  subject- 
matter  referred  to  In  the  title,  tiie  act  will  be 
held  constitutional.  Canal  Co.  v.  Bright,  8 
Colo.  144.  6  Pac.  142;  Clare  v.  reni)le,  9  Colo. 
122,  10  Pac.  709;  In  re  Pratt,  19  (Nilo.  l.W,  34 
Pac.  C80.  It  Is  a  little  ditficult  to  conceive  of 
anything  more  germane  to  the  title  of  this  act 
than  the  statutory  regulation  respecting  the  or- 
ganization and  conduct  of  coriwrations.  The 
title  of  the  act  Is,  "An  act  to  provide  for  the 
formation  of  corporations."  It  only  embraces 
one  subject,  and  the  only  Inquiry  Is  whether 
the  iwrtlonlar  provision  under  consideration  Is 
germane  to  that  subject    The  statute  under 


which  the  action  Is  brought  provides  that  w^tth- 
In  60  days  after  the  Ist  of  January  of  each 
year,  the  then  directors  of  the  corporation  must 
file  their  reports  In  the  proper  ofilces,  showing 
the  amount  of  capital  stock  paid  up,  and  the 
amount  of  the  corporate  debts,  thereby  disclos- 
ing to  the  public  who  may  deal  with  them  the 
general  financial  condition  of  the  coriMratlon. 
A  falling  to  comply  with  the  statute  renders 
the  directors  of  the  company  who  are  guilty  of 
the  failure  liable  for  the  debts  of  the  company 
contracted  within  a  time  limited  by  the  act. 
We  are  quite  unable  to  see  why  this  matter  te 
not  a  legitimate  and  necessarj*  part  of  the  act 
providing  for  the  formation  of  corporations. 
The  act  provides  the  way  In  which  corporations 
shall  be  organized;  the  persona  by  whom  Its 
affairs  must  be  conducted,  and  their  qualifica- 
tions; prescribes  their  duties,  and  Imixises  pen- 
alties for  a  failure  to  perform  these  duties: 
and  why  this  is  not  germane  to  the  subject  of 
the  formation  of  coriwratlons  we  are  wholly 
miable  to  discover.  A  very  fine  distinction  is 
attempted  to  be  drawn  between  the  formation 
and  the  regulation  of  corporations,  but  the  or- 
ganization of  these  bodies  Is  subject  to  cer- 
tain conditions  and  their  corporate  existence 
Is  dependent  on  the  performance  of  sundry  and 
divers  acts.  All  these  matters  are  really  part 
and  parcel  of  the  plan  devised  by  the  legishi- 
tnre  for  the  formation  of  these  bodies,  are  con- 
ditions of  their  existence,  and  conditions  also 
on  which  they  are  permitted  to  continue  their 
corporate  existence,  with  the  rights,  powers, 
and  exemptions  which  the  statute  confers.  Our 
views  In  this  particular  receive  substantial  sup- 
port from  a  very  re<-ent  ca.«e  In  the  circuit 
court  of  appeals  (Talior  v.  Bank.  10  C.  C.  A. 
420,  02  Fed.  3S:t).  On  tlie  record  as  It  stands, 
the  district  court  erred  In  entering  ju  Igment 
for  the  def(>iiil;ints  upon  the  ilennirrer.  and  It 
will  be  reversed  and  remanded.     Uevcrsed. 


CITY   OF   DENVER   v.   BX'RXETT. 

(Court  of  Appeals  of  Colonulo.    June  14.  1807.) 

Appeal— Review— Evidence  ix  Rk<<iki>. 

In  an  nctinn  nKfliiist  n  city  for  wniix-iisn- 
tion  for  siTviccs  iis  n  iioli.  iiian  fur  B  .vc.-ir.  a 
judgment  for  plniiitiff  is  \vitli>iut  tisc  siimiort  of 
Rutliciciit  I'viili  net'  where  the  bill  of  cxcciitions. 
though  pniiortiMR  to  coiit:iiii  nil  the  cviilciKV, 
prcsi  rvod  no  cvidiMXp  rl■^ll(  ciii'j:  tlie  ciiinpi-nsn- 
tion  to  which  siicti  offlci-v^  \vi  ic  ciitilli',!  nn.ler 
the  onliii.iiici's.  nor  an.Viliin.;  shmvin;;  that  the 
I)rcn(ini--il(>s  of  nn  aiP(i.iinlnic!it  litui  Iwcn  oom- 
pHcil  with.  i\ui\  siicli  iiclion  tnkcn  by  the  p(i!ic<> 
boani  as  niiulit  cstalilisli  a  contract  In'twecn 
the  cily  and  the  plaintiff,  and  whciv  it  appeared 
that  plaintiff  liad  not  scrvcil  as  sncli  otllcer,  or 
offered  to  do  so.  since  the  day  on  whi<-h  lie  qiinli- 
ficd.  and  was  sliorlly  afterwards  informed  that 
he  had  not  l)oen  appointed. 

Appeal  from  district  court,  Arapahoe  coun- 
ty. 

Action  by  M.  M.  Burnett  against  the  city  of 
Denver.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.     Reversed. 
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F.  A.  WilUams  and  G.  Q.  Richmond,  for 
appellant.  C.  L.  Dickerson  and  Addlaon  A. 
Hopkins,  for  appellee. 

BISSELIi,  J.  We  entertain  aneh  grave 
doubts  about  the  riffht  of  the  plaintiff  to  re- 
cover that  we  do  not  hesitate  to  reverse  the 
case  chiefly  because  the  record  does  not  ex- 
hibit sufficient  evidence  to  support  it  Bur- 
nett brought  suit  against  the  city  of  Denver 
to  recover  pay  as  a  policeman  for  the  period 
between  the  8th  of  May,  18dl,  and  the  8th  of 
May,  1885,  in  the  sum  of  $930,  which  he  al- 
leged was  the  compensation  payable  to  a 
policeman  at  that  time.  The  construction  of 
the  answer  is  such  as  to  amount  to  an  ad- 
mission that  the  plaintiff  would  have  i>een 
entitled  to  such  wages  had  he  been  employ- 
ed by  the  city  and  performed  services  during 
that  period.  The  circumstances  of  the  ap- 
pointment are  very  peculiar.  The  plaintiff 
gave  evidence  tending  to  show  that  in  the 
month  of  May,  18&1,  he  made  application 
to  the  fire  and  police  lx>ard  of  the  city  of 
Denver  for  employment  as  a  policeman,  and 
that  his  application  was  pending  before  the 
board  on  the  7tb  of  May.  He  offered  evi- 
dence tending  to  show  his  engagement  as  an 
officer.  To  establish  this  part  of  his  case, 
he  testified  that  after  hts  application  had  been 
presented  he  was  Informed  by  one  of  the 
members  of  the  board  that  he  had  been  ap- 
pointed, and  was  Instructed  by  tliat  member 
to  take  the  oath  of  office  which  is  prescribed 
by  the  ordinance  and  statute,  which  he  did, 
and  to  report  for  duty.  Acting  under  this  In- 
strnction,  be  took  the  oath  before  a  Judge  of 
a  court  of  record,  and  thereafter  presented 
him.self  at  the  police  office  in  the  city  ball, 
was  given  a  key  and  a  star,  and  detailed  for 
a  special  duty  that  afternoon.  Very  shortly 
after  he  entered  on  his  work,  he  was  in- 
formed by  some  one,  apparently  in  authori- 
ty, that  there  wos  a  mistake  respecting  his 
appointment;  and  he  was  called  on  to  sur- 
render his  key  and  star,  and  thereafter  per- 
formed no  service  as  an  officer.  This  evi- 
dence did  not  establish  an  employment  or  an 
appointment,  and  two  members  of  the  fire 
and  police  board  as  it  was  constituted  in  1894 
were  produced  as  witnesses  to  give  evidence 
concerning  It  The  city  promptly  objected  to 
parol  testimony  respecting  the  matter;  in- 
sisted that  appointments  were  matters  of  rec- 
ord of  the  police  board,  and  that  the  record 
was  the  sole  and  conclusive  evidence  of  them. 
The  plaintiff  recognized  the  obligation  to  pro- 
duce the  ordinances  relating  to  the  payment 
of  policemen  to  show  the  amount  to  which 
he  would  have  been  entitled  had  he  worked, 
and  which  he  was  entitled  to  recover  as  dam- 
ages for  the  alleged  breach  of  contract  and 
the  city  agreed  that  the  city  ordmances  as 
well  as  the  record  should  be  admitted  in  evi- 
dence. This  is  the  only  embarrassing  feat- 
ure of  the  case,  because  one  of  the  principal 
points  on  which  the  ca.se  is  to  be  reversed  Is 
the  absence  of  any  proof  In  the  record  which 


might  possibly  show  the  compensation  to  be 
as  he  claimed  it,  the  prerequlsltea  of  the  ai>- 
polntment  to  have  been  complied  with,  and 
due  action  taken  by  the  board  which  might 
possibly  establish  a  contract  between  the  city 
and  the  plaintiff.  We  are  unable,  however, 
to  discover  in  the  bill  of  exceptions  any  pres- 
ervation of  this  testimony  which  the  plain- 
tiff was  bound  to  offer,  and  did  attempt  to 
produce.  If  the  bill  of  exceptions  did  not 
purport  to  contain  all  of  the  evidence,  and 
did  not  so  recite,  we  might  indulge  in  the 
presumption  that  there  was  enough  compe- 
tent testimony  to  support  the  Judgment,  and 
therefore  accept  the  finding  as  conclusive. 
The  plaintiff  accepted  the  bill  of  exceptions 
as  prepared.  It  was  signed  by  the  Judge, 
and  contains  nothing  on  this  subject  Nei- 
ther the  ordinance  nor  any  of  the  ordinances 
are  produced,  nor  is  the  record,  or  any  part 
of  it,  contained  in  the  bill  of  exceptions,  al- 
though there  is  a  quasi  recital  by  the  clerk 
of  what  possibly  were  the  contents  of  the 
record  respecting  the  same.  We  cannot  how- 
ever, find  any  copy  of  any  resolution  of- 
fered by  any  member  of  the  board,  or  acted 
on  by  the  board  as  a  whole,  any  vote  taken, 
nor  anything  else  to  indicate  that  the  board, 
as  such,  took  such  action  as  would  result  In 
the  appointment  of  Burnett  to  the  position. 
When  the  book,  which  we  may  assume  was 
probably  the  record  of  the  acts  of  the  Are 
and  police  board,  was  produced  by  the  clerk. 
It  appeared  that  the  name  "Burnett"  was 
on  the  list  of  men  who  were  acted  on  by 
the  board  on  that  date;  but  the  initials  were 
B.  J.,  and  not  M.  M.,  which  latter  were  the 
initials  of  the  plaintiff.  It  would  appear  fnmi 
the  testimony  that  there  was  some  erasure  on 
the  book,  and  the  Initials  originally  there  had 
been  scratched  out,  and  others  Inserted.  We 
are  left  very  much  in  the  dark  as  to  the  cir- 
cnmatances  under  which  this  erasure  was 
made.  The  court  held  that  since  the  rec- 
ord showed  evidences  of  erasure,  it  could  not 
be  taken  as  conclusive;  and  he  admitted  the 
testimony  of  the  two  members  respecting  the 
circumstances  under  which  It  was  done, 
which  tended  to  prove  that  the  board  intend- 
ed to  ap|)oint  M.  M.  Burnett  and  not  E.  3. 
We  do  not  quite  agree  with  the  theory  which 
the  trial  court  adopted  with  reference  to  this 
record,  as  we  are  able  to  gather  it  from  the 
bill  of  exceptions.  It  does  not  necessarily 
follow,  because  there  was  an  erasure,  that 
the  record  Is  not  the  only  legitimate  evidence 
of  the  appointment  of  a  poneeman.  The  rec- 
ord may  not  Iniiwrt  the  absolute  verity  which 
it  would  had  it  remained  unaltered,  and  it 
may  possibly  have  been  the  subject  both  of 
attack  and  of  explanation,  but  we  are  quite 
unable  to  see  bow  this  fact  renders  the  testi- 
mony of  the  two  members  of  the  board  either 
satisfactory  or  conclusive  respecting  tht 
board's  action  in  making  the  appointment 
One  of  the  members  testified  that  the  man 
he  voted  on  was  M.  M..  but  that  when  the 
record  came  to  be  made  up,  which  seems  to 
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hare  been  on  the  same  day,  souio  other  mem- 
ber remarked  that  It  was  a  mistake,  and  the 
Initials  were  changed  and  the  name  corrected. 
The  board  then,  as  an  entirety,  approved  the 
procee<lings,  and  accepted  the  record  as 
amended;  so  that  there  Is  no  evidence  to 
show  tliat  the  record  as  it  stands  does  not 
exiiibit  the  action  which  the  board  took  with 
reference  to  the  appointment  of  a  Burnett 
on  the  police  force.  The  members  who  testl- 
tied,  as  well  as  the  one  who  was  absent,  as- 
sented to  the  correctness  of  the  record,  con- 
curred in  tlie  cliange,  and  the  record  stands 
as  showing  the  appointment  of  B.  J.  Burnett, 
and  not  of  the  plaintiff,  M.  M.  In  the  ab- 
sence of  any  countervailing  proof,  this  rec- 
ord would  clearly  demonstrate  that  the  plain- 
tiff had  never  been  appointed,  and,  barring 
an  appointment,  bis  action  must  fall.  The 
evidence  wlilch  tlie  members  offered  was  not 
exact  to  show  that  in  point  of  fact  the  vote 
was  taken  on  M.  M.  Burnett,  and  not  on  K. 
J.,  and  that  this  was  the  action  of  the  board, 
wlilch  ought  to  control  over  the  record.  We 
do  not  intend  to  be  understood  as  deciding 
that  if  the  record.  In  its  present  shape,  be  ab- 
solutely contradicted  by  the  members,  and  it 
Is  by  their  testimony  established  the  vote  was 
on  M.  M.,  but  it  was  incorrectly  entered  on 
the  book,  this  might  not  be  sufficient  to  make 
out  a  case  for  the  plaintiff.  Our  embarrass- 
ment in  this  particular  comes  from  the  fact 
that  we  are  unadvised  as  to  wliat  the  ordi- 
nance may  be,  or  what  the  regulation  is, 
which  provides  for  the  appointment  of  police- 
men, nor  what  action  the  fire  and  police 
board  must  take  in  order  to  make  a  valid 
appointment.  Those  matters  are  not  before 
us.  Doubtless  there  is  an  ordinance  on  the 
subject,  and  iwsslbly  the  action  of  the  board, 
in  the  absence  of  a  record,  would  be  enough 
for  the  purpose.  Since  we  are  quite  of  the 
conviction  the  record  is  in  otlier  respects  de- 
fective, we  are  not  at  liberty  to  assume  the 
regularity  of  the  plaintiff's  appointment,  to 
the  extent  of  making  the  city  liable  on  the 
contract.  If  the  plaintiff  desired  to  make  a 
case  other  than  that  which  would  t>e  made 
by  the  production  of  the  record  itself,  he  was 
bound  to  show  a  vote  or  resolution  of  ap- 
pointment. There  was  no  proof  of  a  vote, 
the  adoption  of  a  resolution,  or  any  action 
by  the  board  which  would  sliow  a  contract 
between  the  parties.  The  case  is  not  sup- 
plemented by  the  proof  which  the  plaintiff 
gave  of  the  statement  made  to  him  by  a  mem- 
ber of  the  board  that  he  had  been  appointed. 
A  verbal  notiUcation  by  one  member  of  the 
board,  where  the  power  of  appointment  rests 
in  a  board,  cannot  be  enough  to  establish  a 
contract  whereon  the  plaintiff  may  recover. 

The  case  is  defective  In  other  particulars. 
We  are  unable  to  see  that  there  is  any  admis- 
sion In  the  answer  that  the  appointment,  if 
made,  would  be  for  a  year,  whereby  the 
plaintiff,  if  employed,  would  have  a  right  of 
action  on  a  contract,  and  a  right  of  action. 
In  case  of  a  breach,  for  bis  wages  for  the 


time.  There  Is  no  proof  of  a  resolution  oi^ 
deling  an  appointment  for  that  time,  nor  any- 
thing in  the  proven  statement  of  one  of  the 
members  that  the  appointment  was  for  a, 
year.  Manifestly,  to  entitle  the  plaintiff  to 
recover  a  year's  wages  he  must  show  a  con- 
tract for  that  time,  or  the  rendition  of  serv- 
ices. We  are  quite  aware  of  the  general 
rule  which  prevails  in  actions  on  contracts  to 
employ  for  a  definite  period.  The  rule  was 
definitely  stated  in  Reduction  Co.  v.  Cook,  7 
Colo.  500.  4  Pac.  1111.  Where  a  contract  Is 
once  established,  the  party  is  entitled  to  re- 
cover damages,  and  the  general  meastire  is 
the  agreed  wages  for  the  term.  Proof  of  the 
contract,  tlie  agreed  compensation,  and  the 
breach  makes  out  a  prima  facie  case;  and  it 
is  incumbent  on  the  defendant  to  mitigate 
those  damages,  if  he  may,  by  showing  that 
the  plaintiff  has  secured  labor  elsewhere,  or 
might  have  done  so  by  being  reasonably  dili- 
gent in  that  matter.  While  this  obligation 
rests  on  the  defendant,  the  city  made  no  ef- 
fort in  that  direction,  perhaps  relying  solely 
on  the  lack  of  evidence  of  the  apiiointment. 
It  is  so  exceedingly  prol>able  that  the  plaintiff 
did  not  remain  idle  for  an  entire  year,  and 
was  not  entitled  to  recover  a  full  year's 
wages  by  reason  of  the  breach  alleged,  that 
these  defects  in  the  plaintiff's  proof  are  giv- 
en greater  prominence  than  perhaps  might 
ordinarily  be  the  policy  of  an  appellate  court, 
and  they  are  given  all  the  weight  to  which 
they  could  be  entitled. 

We  are  not  at  aU  clear  the  plaintiff  could 
recover  without  proof  of  a  demand  of  per- 
formance. There  Is  no  evidence  in  the  case 
showing  a  discharge  by  any  one  in  authority, 
or  having  the  right  to  relieve  the  plaintiff  If 
he  had  been  properly  emi)loyed;  nor  do  we 
discover  any  evidence  that  the  plaintiff  aft- 
erwards tendered  his  services  to  the  proper 
authorities,  and  offered  to  perform  the  du- 
ties during  the  time  which  elapsed  between 
the  alleged  discharge  and  the  expiration  of 
the  year.  The  record  contains  no  evidence 
to  show  that  he  offered  his  services,  or  at- 
tempted to  carry  out  his  contract,  or  at  the 
end  of  the  year  made  demand  upon  the  prop- 
er authorities  for  his  compensation,  "rhere 
was  some  evidence  offered  by  the  plaintiff 
that  he  sent  a  bill  to  the  succeeding  board, 
but  what  the  bill  was,  what  it  covered,  Its 
form,  or  whether  there  was  any  demand  other 
than  a  bill,  or  any  offer  of  service  by  the 
plaintiff,  is  left  undisclosed.  These  matters 
are  suggested,  rather  than  stated  as  a  basis 
of  the  decision,  because  on  the  subsequent 
trial  the  difficulties  which  the  court  ha-s  found 
in  ascertaining  the  rights  of  the  parties  from 
the  evidence  has  led  us  to  suggest  what  the 
plaintiff  ought  to  do,  so  that,  if  be  obtains 
judgment,  there  will  be  a  basis  on  which  it 
can  be  affirmed.  This  case  does  not  come  at 
all  within  the  rule  we  have  often  declared^ 
that  we  will  not  interfere  with  the  Judgment 
of  a  trial  court  because  the  evidence  is  In- 
sufficient to  support  the  verdict  or  JudgmenL. 
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That  rule  Is  always  applied  In  caees  wliere 
there  1»  a  eontllct  in  the  testlniouy,  ami  where 
there  is  enough  In  the  reconl  to  justify  Uie 
court  in  fludiug  for  the  phiiutiff.  \\here 
there  is  sufficient  proof  made  l>y  the  plaintiff 
to  warrant  liis  recovery,  acoeptiug  it  in  its 
entirety,  and  wliatever  conclusions  the  trial 
court  has  a  right  to  draw  therefrom,  we  do 
not,  except  in  rare  eases,  disturb  the  Judg- 
ment. Wherever,  however,  on  the  whole 
case  as  made,  the  plaintiff  is  not  entitled  to 
recover,  this  general  rule  is  no  obstacle  to  a 
reversal.  The  plaintiff  not  having  made  out 
a  case  which  entitled  hlin  to  jiulKiueut,  what 
was  entered  will  be  iwerstHl,  and  the  case 
.xeut  back  for  a  new  trial.     Reversed. 


BOE  T.  LYNCH. 
(Supreme  Court  of  Montuiia.     June  30,  1897.) 

EvinENCE—ScFFICIEXCV. 

Though  juries  are  judRPS  of  the  credilMlity 
of  witnesMes,  yet  where  ix>sitive  and  direct  testi- 
mony is  undisputed  and  iinciiutradicted,  and  uo 
improbal)ility  or  iiicdnsistciicy  in  apparent  iu  it, 
or  disclosed  by  other  facts  or  circumstances,  and 
the  witness  is  not  im|)eached  or  discredited,  such 
testimony  must  be  believed,  and  u  verdict  con- 
trary to  it  should  be  set  aside. 

Appeal  from  district  court,  Flathead  coun- 
ty;   C.  W.  Pomeroy,  Judge. 

Action  by  Christ  Boe  against  W.  T.  Lynch, 
Judgment  for  defendant.  Plaintiff  appeals. 
Keversed. 

AcHon  brought  by  the  appellant  (plaintiff) 
against  the  respondent  for  damages  for  the 
conversion  of  three  head  of  beef  .steers  No- 
vember 27.  189.3,  alleged  by  appellant  to  be- 
long to  himself  and  one  John  Boe  as  partners 
doing  business  under  the  firm  name  of  Boe 
Bros.,  and  also  damages  for  driving  and 
molesting  other  stock  belonging  to  said  part- 
nership, and  claiming  damages  by  reason  of 
defendant's  driving  the  stock  off  their  usual 
range,  and  turning  them  out,  so  that  they  be- 
came lost,  and  eight  head  died,  and  appellant 
was  put  to  great  trouble  and  expense  in 
hunting  for  tlie  same.  The  respondent  de- 
nied the  partnership,  and  justllied  as  a  con- 
stable under  an  execution,  in  the  case  of 
Heideman  t.  John  Boe.  against  the  property 
of  said  John  Boe,  and  stated  In  his  return  on 
execution  that  he  sold  the  property  of  John 
Boe.  Verdict  for  defendant.  Motion  for  a 
new  trial  overruled.     Plaintiff  appealed. 

W.  N.  Noff singer,  for  appellant. 

HUNT,  J.  (after  stating  the  facts).  For 
ground  of  reversal,  the  plaintiff  and  appel- 
lant relies  upon  the  Insufflclenoj*  of  the  evi- 
dence to  justify  the  verdict.  This  raises  the 
question  of  whether  there  was  sufficient  eivl- 
dence  to  justify  the  finding  that  the  prop- 
erty seized  by  the  respondent  as  constable 
l>elonged  to  .John  Boe  individually,  or  be- 
longed to  the  partnership  of  Boe  Bros.  The 
plaintiff    testified    by   deposition.      In   sub- 


stance, his  evidence  was  that  be  and  bis 
l)rother,  John  Boe,  invested  a  sum  of  money 
in  cattle  several  years  ago  in  Flathead  coun- 
ty, under  an  agreement  that  they  were  tO' 
sliare  the  profits  and  losses  of  the  business 
equnll}',  that  John  was  to  attend  to  the  cat- 
tle, and  that  for  his  services  for  giving  such 
attention  he  was  to  draw  monthly  wages. 
The  firm  brand  was  K  B.  John  Boe  cor- 
roborated Christ  as  to  the  partnership  agree- 
ment, and  testified  that  the  cattle  levied  upon 
and  sold  were  partnership  property  and  bore 
the  firm's  brand;  tliat  uiwn  August  2,  18S>4, 
lie  sold  out  to  his  brother,  Christ,  his  Interest 
in  all  tiie  cattle  formerly  belonging  to  the 
firm.  The  written  Instrument  of  conveyance 
was  put  In  evidence.  On  cross-examination 
he  said  that,  although  the  property  had  been 
assessed  to  him  at  divers  times,  he  had  eix- 
pressly  told  the  assessor  that  it  was  firm 
property,  and  that  his  brother  had  actually 
paid  iiart  of  the  taxes,  by  remitting  money. 
Anotlier  witness,  who  was  apparently  wholly 
disinterested,  corroborated  the  evidence  of 
both  the  Boe  brothers  as-  to  the  partnership 
relationship  between  them.  All  this  evidence 
was  uncontradicted.  The  defendant  said 
that  In  November,  1893,  he  had  an  execution 
in  his  hands.  Issued  by  a  ju.sticc  of  the  peace 
in  a  case  entitled  Heideman  v.  .Tohn  Boe; 
that  John  Boe  paid  the  judgment  after  execu- 
tion was  issued  and  some  cattle  were  seized, 
but  would  not  pay  tlie  costs;  and  that,  as 
coustai>le,  he  thereupon  released  all  but  sev- 
eral head  of  cattle,  which  he  sold  for  his 
costs  (!f7r))  In  serving  the  execution,  which 
Boo  had  refused  to  pay  when  he  paid  the 
judgment.  The  justice  testified  that  .John 
Boe  paid  Into  his  court  the  amount  of  the 
judgment  against  him  In  the  case  of  Heide- 
man T.  Boe,  and  the  costs  then  remaining  un- 
paid, except  the  costs  of  tlie  constable's  levy 
of  the  execution,  the  correctness  of  which 
last  item  he  disputed.  Tliis  was  all  the  evi- 
dence in  tiie  case  bearing  at  all  upon  the  ma- 
terial issue  of  partnership,  and  we  fail  to  see 
any  inconsistency  or  Improbability  iu  plain- 
tiff's evidence  which  justified  the  jury  in  dis- 
regarding It  as  untrue.  True,  the  Jury  are 
the  exclusive  judges  of  the  credibility  of  a 
witness,  but  they  have  no  right  to  arbitrarily 
disregard  testimony,  where  sucli  disregard  is 
not  based  upon  anything  appearing  on  th(> 
trial,  and  because  of  some  caprice  which 
rests  solely  In  their  own  minds.  A  jui-y  is 
not  bound  to  accept  the  testimony  of  a  wit- 
ness, where  It  contains  Improbabilities  such 
as  to  afford  a  reasonable  basis  for  believing 
It  to  be  untrue,  or  where  there  are  reasonable 
grounds  for  believing  It  to  be  false;  but 
where  positive  and  direct  testimony  Is  wholly 
undisputed  and  uncontradicted,  and  the  wit- 
ness delivering  It  Is  not  Impeached  or  other- 
wise discredited,  and  there  is  no  Improbal>ll- 
ity  or  Inconsistency  apparent  In  It,  or  any  dls- 
clo.sed  by  any  facts  or  circumstances  through- 
out the  case,  they  cannot  arbitrarily  refuse  to 
believe  such  testimony,  and  find  a  verdict  dl- 
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rcctly  oontraiT  to  It,  and  which  finds  no  sup- 
port whatsoever  In  the  evidence.  In  such  a 
<'ase  they  should  believe,  for  the  punwse  of 
the  suit,  the  testimony  of  the  unimpeached, 
uncontradicted  witness,  and  it  is  the  duty  of 
a  court  to  set  aside  a  verdict  founded  upon  a 
disbelief  of  such  clear  and  uncontradicted 
evidence.  Ijomer  v.  Meeker.  25  N.  Y.  361. 
•Turles,  like  Judges,  must  exercise  their  judg- 
ment Great  latitude  is  allowed  them.  But 
the  exercise  of  the  Judgment  must  be  upon 
what  is  in  evidence  beifore  them,  and  upon 
the  credibility  of  the  persons  who  furnish 
tiiat  evidence.  Elwood  v.  Telegraph  Co.,  45 
X.  y.  540;  Engmann  v.  Estate  of  Immel 
59  Wis.  249,  18  N.  W.  182.  As  appropriate 
to  this  subject,  we  quote  a  part  of  a  comment 
of  Judge  Bailey,  of  the  Illinois  appellate 
court.  In  Edler  v.  Uchtmann,  10  111.  App.  493, 
who  said:  ".Juries  must  be  governed  by  the 
evidence  as  It  is  given,  bringing  to  its  consid- 
eration, and  to  the  determining  of  the  facts 
which  It  tends  to  prove,  a  candid  and  dispas- 
sionate Judgment;  and  they  are  not  at  liber- 
ty to  reject  the  testimony  of  any  witness 
from  mere  caprice,  or  because  they  may  pre- 
fer the  resnlt  which  in  that  way  becomes 
open  to  them."  The  record  In  this  case 
shows  no  conflict  in  the  testimony;  nor  do 
we  find  anything  from  which  the  jury  were 
authorized  to  disbelieve  the  undisputed  te.sti- 
niony  offered  In  plaintiff's  behalf.  For  this 
reason  the  Judgment  is  reversed,  and  the 
cause  is  remanded  for  a  new  trial.  Reversed 
and  remanded. 

PEMBERTOX,  C.  J.,  and  BUCK,  J.,  concur. 


HELEXA   OOXSOL.  WATER  CO.  T. 

STEELE.  Slayor,  et  ai. 

(Supreme  Court   of  Montana.     .Tune  7.   1897.) 

Constitutional  Law — LBorsLATivE  Conthoi,  op 

Ml.'XICIPAI.ITIES— WaTKHWOHKP. 

1.  Pol.  Code,  $  4800,  sulxl.  64,  providins  that 
no  municipalit.v  haviiiK  a  water  supply  furnish- 
ed bj-  private  persons  shall  erect  any  water  plant 
fo  be  operated  by  itself,  but.  if  it  desires  to  ac- 
quire such  a  plant,  shall  purchase  or  condemn 
tiint  owned  by  such  private  persons,  is  in  con- 
iiict  with  Const,  art.  12,  §  4,  prohibiting  the  icK- 
islntive  assembly  from  levying  taxes  for  munic- 
ipal purposes. 

2.  As  applied  to  municipalities  having  con- 
tracts with  private  persons  tor  water  supjily  at 
the  enactment  of  the  statute,  it  also  violates 
Const,  art.  l.>.  §  13,  forbidding  the  legislative 
assembly  to  impose  on  the  i)Cople  of  any  muiiici- 
iwlity  a  new  liability  in  respect  to  past  transac- 
tions or  considerations. 

Appeal  from  district  court,  Louis  and  Clarke 
county;    Henry  N.  Blake,  .Judge. 

Suit  by  injimction  by  the  He'ena  Consolidated 
Water  Company  against  William  D.  Steele, 
maj'or,  and  otiiers,  clerk  and  council,  of  the 
city  of  Helena.  Erom  a  restraining  order,  de- 
fimdants  appeal.     Reversed. 

This  is  a  suit  by  Injunction.  It  appears  from 
the  recoixi  that  on  the  29th  day  of  July,  189."5, 
an  election  was  held  in  the  city  of  Helena  by 


which  the  legal  voters  of  said  city  decided  that 
the  city  might  extend  the  limit  of  its  iudebted- 
npss  for  the  purpose  of  securing  a  water  sup- 
ply under  the  authority  of  section  6,  art  13,  of 
the  constitution  of  the  state,  and  the  laws  im-ss- 
ed  In  pursuance  of  such  constitutional  provi- 
sion. At  a  meeting  of  the  city  council  of  said 
city,  after  It  had  been  determined  by  said  elec- 
tion that  the  city  might  extend  its  indebtedness 
for  the  purpose  aforesaid,  the  city  council,  by 
resolution,  directed  the  city  clerk  to  advertise 
for  bids  for  a  supply  of  water  to  be  furnished 
to,  owned  and  controlled  by,  said  city  in  ac- 
cordance with  plans  and  speciflcatlous  which 
had  theretofore  been  adopted  by  said  city  ooun- 
cil.  Thereafter  the  plaintiff  water  company 
commenced  this  suit  to  restrain  the  city  from 
receiving  bids  for  said  pmposse;  the  plahititf 
contending  in  its  complaint  that  it  had  estab- 
lished and  was  malntalnhig  a  water  system  In 
said  city,  and  that  by  means  of  its  said  system 
the  city  had  been  for  a  long  time  furnished,  and 
was  then  being  furnished,  with  an  ample  sup- 
ply of  pure  and  wholesome  water,  and  that  un- 
der the  provisions  of  subdivision  64  of  section 
4S(X)  of  the  PoUtlcal  Code  of  the  state  the  city 
was  compelled  by  ordinance  to  purchase  the 
water  system  of  plaintiff,  and  had  no  author- 
ity to  advertise  for  bids  or  to  enter  Into  any 
contract  with  any  other  person  or  persons,  cor- 
poration or  corporations,  for  a  system  of  water 
supply  for  the  iidiabitants  of  ."aid  cit.v.  The  de- 
fendants answered,  and,  among  other  things, 
deny  that  the  city  is  prohibited  from  purclias- 
ing  or  supplying  itself  with  another  water  sys- 
tem for  the  use  of  the  city  and  its  Inhabitants 
by  tlie  provisions  of  the  law  above  referred  to 
or  by  any  other  law.  On  a  hearing  the  court 
Issued  its  order  restraining  the  defendants  from 
advertising  for  bids  for  a  water  plant  to  be 
owne<l  and  operated  by  the  city  of  Helena,  In  ac- 
cordance with  the  prayer  In  the  complaint. 
From  this  order  the  appeal  is  prosecuted. 

M.  Bullard,  H.  G.  &  S.  II.  Mclntire,  and  Too'e 
&  Wallace,  for  appellants.  B.  P.  Carpenter 
and  Clayberg,  Corbett  &  Gunn,  for  respondent. 

PEMBERTOX,  0.  J.  (after  stating  the  facts). 
There  are  a  number  of  errors  a.ssigued  in  this 
record.  The  action  of  the  court  in  striking  out 
IMirts  of  appellants'  answer  Is  complained  of. 
It  is  contended  that  the  law  referred  to  In  the 
statement  was  not  enacted  in  accordance  with 
the  rapiirements  of  the  constitution.  But  we 
agree  with  counsel  for  respondent  that  the  only 
question  presented  for  our  determhiation  is  as 
to  the  coustitutionallfy  of  tlie  last  two  provisos 
of  subdivision  64  of  section  4800  of  the  Political 
Code.  We  shall  not,  therefore,  discuss  any 
minor  matters  involved,  but  proceed  to  an  in- 
vestigation of  the  real  Issue  presented.  The 
two  provisos  involved  constitute  part  of  the 
law  in  relation  to  the  legislative  powers  of  in- 
corporated cities  and  towns  in  this  state.  They 
read  as  follows: 

"Provided,  that  whenever  a  fnmchise  has 
been  granted  to,  or  a  contract  made  with,  any- 
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person  or  persons,  corporation  or  corporations, 
and  such  iierson  or  persons,  corporation  or  ror- 
IM>rationR,  In  pursuance  thereof  and  In  good 
fatth,  have  established  and  maintained  a  sys- 
tem of  water  supply,  the  city  or  town  granting 
such  franchise,  or  entering  into  such  contract, 
l)efore  tailing  any  action  for  the  procurement  of 
11  water  supply  to  be  owned  or  controlled  by 
such  dtj-  or  town,  shall,  by  the  passage  of  an 
ordinance,  give  notice  to  such  peraon  or  per- 
sons, corporation  or  corporations,  that  It  de- 
sires to  purchase  the  plant  and  franchise  of 
such  person  or  persons,  corporation  or  corpo- 
rations, it  shall  have  the  right  to  so  purchase 
the  said  plant  upon  such  teims  as  the  parties 
may  agree;  In  case  they  cannot  agree  then 
the  said  city  or  town  may  proceed  to  acquire 
the  same  imder  the  laws  relating  to  the  taking 
of  private  property  for  public  use." 

"I>rovlded,  that  no  city  or  town  having  a 
water  supply  furnished  by  private  pai-ties,  un- 
der a  contract  or  franchise  entered  into,  or 
granted  by  the  city  or  town,  shall  proceed  to 
the  erection  or  construction  of  a  water  plant  to 
be  oi)erated  by  It,  but  in  case  the  city  or  town 
Shan  desire  to  own  and  operate  its  water  sup- 
ply It  shall  acquire  the  plant  already  in  oper- 
ation therein  as  herein  provided." 

Has  the  legislature,  by  tills  enactment,  un- 
dertaken to  impose  upon  the  city  of  Helena 
and  its  Inhabitants  an  obligation  uaauthoiized 
by  the  constitution,  without  the  consent  and 
against  the  will  of  the  city  council  and  the 
legally  constituted  authorities  of  the  city? 
By  the  first  of  these  two  provisos  it  became 
the  duty  of  the  city,  before  taking  action  to 
procure  a  water  supply  to  be  owned  or  con- 
trolled by  the  city,  to  pass  an  ordinance  noti- 
fying the  plaintiff,  the  owner  of  the  water- 
supply  system  then  In  operation,  that  It  de 
sb%d  to  purchase  the  plant  and  franchise  oi 
the  plaintiff  npoa  such  terms  as  might  be 
agreed  upon,  and  In  case  of  disagreement  the 
city  would  proceed  to  acquire  tiie  plant  of 
plaintiff  by  condemnation  proceedings.  The 
second  proviso  makes  it  attsoluteiy  incumbent 
upon  the  city,  and  all  cities  similarly  situ- 
ated, to  purchase  whatever  water  plant  or 
system  is  in  operation  and  owned  by  any  per- 
son or  corporation  under  contract  entered  in- 
to with  w  franchise  granted  by  the  dty  or 
town,  at  the  time  such  city  or  town  decides 
to  procure,  own,  or  control  a  water  system  of 
its  own.  If  any  city  or  town  desires  to  own 
its  own  water  plant  or  system,  this  law  re- 
quires it  to  purchase  whatever  water  plant  or 
system  Is  owned  or  controlied  by  any  per- 
son or  corporation  under  any  contract  or  fran- 
chise entered  into  with  ot  granted  by  said 
city  or  town.  The  law  compels  the  city  or 
town  to  purchase,  in  one  of  the  ways  speci- 
fied, whatever  plant  or  system  Is  so  own- 
ed or  controlled  in  said  city  or  town  by  any 
person  or  corporation  under  any  contract 
entered  into  with  or  franchise  granted  by 
said  city  or  town.  The  city  or  town  has  no 
discretion  in  tlie  matter.  The  requirements 
of  the  statute  are  compulsory.    To  purchase 


such  plant  or  system  necessarily  requli-es  the 
city  or  town  to  incur  an  indebtedness.  Wlien 
an  indebtedness  is  Incurred  by  a  city  or  town. 
It  necessarily  requires  the  assessment  of 
taxes  upon  the  property  of  the  inhabitants, 
and  the  collection  thereof,  to  meet  and  dis- 
charge such  indebtedness.  Is  such  indebted- 
ness or  obligation  siich  a  one  as  the  state  has 
the  right  to  imjiose  upon  a  city  or  town,  or 
compel  a  city  or  town  to  assume  without  its 
consent?  A  dty  or  town  Is  bound  to  do  and 
perform,  and  may  be  compelled  to  perform, 
certain  public  duties.  But  there  are  certain 
local  and  private  obligations  and  offices  which 
a  city  or  town  may  or  may  not  perform,  and 
which  they  cannot  be  compelled  by  the  stjite 
to  perform.  Discussing  and  distinguishing  the 
questions  here  Involved,  Judge  Cooley,  in 
People  V.  Common  Council  of  Detroit,  28 
Mich.  228,  says:  "In  People  v.  Hurlbut,  'JA 
Mich.  44,  we  considered  at  some  length  the 
proposition  which  asserts  the  amplitude  of  leg- 
islative control  over  municipal  corporations, 
and  we  there  conceded  that,  when  confined, 
as  it  should  be,  to  such  corporations  as  agen- 
cies of  the  state  in  its  government,  the  propo- 
sition Is  entirely  sound.  In  all  matters  of 
general  concern  there  is  no  local  right  to  act 
independently  of  the  state;  and  the  local  au- 
thorities cannot  I>e  permitted  to  determine  for 
themselves  whether  they  will  contribute 
through  taxation  to  the  support  of  the  state 
government,  or  assist  when  called  upon  to 
suppress  InsmTectlon,  or  aid  in  the  enforce- 
ment of  the  police  laws.  Upon  all  such  sub- 
jects the  state  may  exercise  compulsory  au- 
thority, and  may  enforce  the  performance  of 
local  duties,  either  by  employing  local  of- 
ficers for  the  purpose,  or  through  agents  or 
officers  of  Its  own  appointment.  The  same 
doctrine  was  declared  In  People  t.  Mahaney, 
13  Mich.  481,  and  in  Bay  City  t.  State  Treas- 
urer, 23  Mich.  503.  It  was  also  recognized 
in  the  statement  that  in  the  levy  of  taxes  for 
purposes  of  general  concern  the  municipal 
bodies  cannot  demand  a  right  to  be  consulted, 
and  their  consent  Is  Immaterial.  And  we 
concur  fully  In  the  views  which  have  been 
expressed  by  other  courts  In  the  cases  to 
which  our  attention  w^as  called  on  the  argu- 
ment that,  as  regards  duties  which  the  peo- 
ple in  the  several  localities  owe  to  the  com- 
monwealth at  large,  they  cannot  be  allowed 
a  discretionary  authority  to  perform  them  or 
not,  as  they  may  choose.  Such  an  authority 
would  be  wholly  inconsistent  with  anytliing 
like  regular  or  uniform  government  in  the  state. 
But  we  also  endeavored  to  show  in  People 
V.  Hm-lbut  that,  though  municipal  authorities 
are  made  use  of  in  state  government,  and  as 
such  are  under  complete  state  contrcrf,  they 
are  not  created  exclusively  for  that  puriwse, 
i)Ut  have  other  objects  and  purposes  pecul- 
iarly local,  and  In  which  the  state  at  Inrg^, 
except  in  conferring  the  power  and  regulating 
its  exercise,  Is  legally  no  more  concerned  than 
it  Is  In  the  individual  and  private  concerns  of 
its  several  citizens.  •  •   ♦   We  also  referred  hi 
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People  T.  Hurlbut  to  several  decisions  In  the 
federal  supreme  court  and  elsewhere,  to  show 
that  niunlciiml  cori)oration.s.  considered  as 
communities  endowed  with  iwculiar  functions 
for  the  benefit  of  their  own  citizens,  have  al- 
ways been  recognized  as  possessing  powers 
and  capacities,  and  as  being  entitled  to  ex- 
emptions, distinct  from  those  which  they  pos- 
sess or  can  claim  as  conveniences  In  state 
government.  If  the  authorities  are  examined. 
It  will  be  found  that  these  powers  and  ca- 
pacities, and  the  interests  which  are  acquired 
under  them,  are  usually  spol^en  of  as  private 
In  contradistinction  to  those  in  which  the 
state  is  concerned,  and  which  are  called  pub- 
lic, thus  putting  these  corporations,  as  regards 
all  such  powers,  capacities,  and  interests,  sub- 
stantially on  the  footing  of  private  corpo- 
rations. This  distinction  is  very  carefully 
drawn  In  Bailey  v.  New  York,  3  WM,  531, 
which  concerned  the  New  Yorli  waterworlcs, 
and  also  in  Small  v.  Inhabitants  of  Danville, 
51  Me.  359,  PhUadelphla  v.  Fox,  64  Pa.  St. 
180,  and  Western  College  of  Homeopathic 
Medicine  v.  City  of  Cleveland,  12  Ohio  St.  375. 
It  is  well  stated  by  Lewis,  0.  J.,  In  Western 
Sav.  Fund  Soc.  v.  Philadelphia,  31  Pa.  St.  183, 
in  si)eal{ing  of  a  municiiHil  corporation  as  the 
owner  of  gas  works.  The  supply  of  gas- 
light,' he  says,  'Is  no  more  a  duty  of  sover- 
eignty than  the  supply  of  water.  Both  these 
objects  may  be  accomplished  through  the 
agency  of  Individuals  or  private  corporations, 
and  In  very  many  Instances  they  are  accom- 
plished by  these  menus.  If  this  power  is 
granted  to  a  borough  or  a  city,  it  is  a  special 
private  franchise,  made  as  well  for  the  private 
emolument  and  advantage  of  the  city  as  for 
the  public  good.  The  whole  investment  la  the 
private  property  of  the  city;  as  much  so  as 
the  houses  and  lands  belonging  to  it.'  "  Upon 
the  same  question  Chief  Justice  Breese,  in 
People  V.  Mayor,  etc.,  of  Chicago,  51  111.  17, 
—a  case  Involving  the  question  as  to  wliether 
the  city  of  Chicago  could  he  compelled  without 
its  consent  to  assume  a  local  indebtedness, — 
said:  "If  the  principle  be  admitted  that  tlie  leg- 
islature can,  uninvited,  of  their  mere  will,  im- 
IKise  such  a  burden  as  this  upon  the  city  of  Chi- 
cago, then  one  much  heavier  and  more  onerous 
can  be  Imposed;  in  short,  no  limit  can  be  as- 
signed to  legislative  power  in  this  regard.  If 
this  power  is  possessed,  tlien  It  must  be  con- 
ceded that  the  property  of  every  citizen  within 
It  Is  held  at  the  will  and  pleasure  of  the  legis- 
lature. Can  It  be  that  the  general  assembly 
of  the  state,  Just  and  honest  as  its  members 
may  be,  is  tlie  depositary  of  the  rights  of 
property  of  the  citizens?  Would  there  be  any 
siitliclent  security  for  property  If  such  a  power 
was  conceded?  No  well-regulated  mind  can 
entertain  the  idea  that  it  is  within  the  consti- 
tutional competency  of  the  legislature  to  sul>- 
Ject  the  earnings  of  any  portion  of  our  people 
to  the  hazards  of  such  legislation.  We  fall  to 
perceive  any  real  difference.  In  principle,  In 
forcing  this  burden  uiion  the  city,  and  impos- 
ing a  like  burden,  by  the  direct  actlcHi  of  the 


legislature,  upon  individual  property  owners 
within  it,  for  in  both  cases  the  debt  at  matu- 
rity must  be  ijaid  by  such  holders,  while  the 
accruing  interest  is  a  constant  drain  upon  their 
resoiu'ces.  No  case  amid  the  multitude  which 
have  been  cited  by  the  relators  goes  to  the 
extent  of  this,  and,  with  our  understanding  of 
the  constitution,  no  warrant  is  found  there  for 
such  legislation.  Rather  than  attempt  to  com- 
pel sul)uiission  to  such  a  law,  surely,  the  al- 
ternative should  be  presented  to  the  city,  to 
be  deprived  of  Its  corporate  franchises,  for 
cases,  if  such  legislation  is  sanctioned,  may 
arise  where  a  city  would  prefer  such  depriva- 
tion In  preference  to  incurring  a  debt  which 
might  prove  greatly  detrimental  to  their  pros- 
perity, or  wholly  ruinous."  Judge  Breese  was 
discussing  the  power  of  the  legislature  to  im- 
pose these  local  burdens  or  debts  ui)on  cities  or 
towns  under  the  constitution  of  Illinois,  and 
concludes  that  the  legislature  has  no  such 
power.  Secticm  5,  art.  9,  of  the  Illinois  con- 
stitution, under  which  the  decision  referred  to 
was  rendered,  gave  the  power  to  cities  and 
towns  to  assess  and  collect  taxes  for  corpo- 
rate purposes.  The  provision  of  our  constitu- 
tion upon  the  subject  Is  as  follows:  "The  leg- 
islative assembly  shall  not  levy  taxes  upon  the 
inhabitants  or  property  in  any  county,  city, 
town,  or  municipal  corporation  for  county, 
town  or  municipal  purijoses,  but  It  may  b.v 
law  vest  in  the  corporate  authorities  thereof 
powers  to  assess  and  collect  taxes  for  such 
purposes."  Const,  art.  12,  J  4.  It  will  be 
seen  that  our  constitutional  provision  is  much 
stronger,  and  goes  much  further  in  favor  of 
the  powers  of  cities  and  towns  to  assess  and 
collect  muntciiml  taxes,  than  does  the  Illinois 
constitution.  Our  constitution  says  the  legis- 
lature shall  not  levy  taxes  upon  the  inhabitants 
or  property  In  any  city  or  town  for  municii)al 
purposes.  It  cannot  be  disputed  that  the  in- 
debtedness sought  to  be  Imposed  upon  the 
cities  and  towns  by  the  legislation  under  dis- 
cussion, without  their  consent,  is  for  local  mu- 
nicipal purposes.  Nor  can  it  be  disputed  that 
to  compel  the  city  of  Helena,  and  other  cities 
and  towns,  to  assume  such  indebteilness 
against  Its  will  by  this  legislation,  also  com- 
pels the  assessment  and  collection  of  taxes  by 
the  city  against  its  will  for  the  purpose  of  pay- 
ing this  compulsory  indebtedness.  Speaking 
of  such  legislation,  Judge  Cooley,  In  People  v. 
Common  Council  of  Detroit,  supra,  says:  "The 
constitutional  principle  that  no  person  shall  be 
deprived  of  property  without  due  process  of 
law  applies  to  artificial  persons  as  well  as 
natural,  and  to  municipal  coi-porations  in  their 
private  capacity,  as  well  as  to  corporations 
for  manufacturing  and  commercial  purposes. 
And  when  a  local  convenience  or  need  is  to  be 
supplied  in  which  the  i^eople  of  the  state  at 
large,  or  any  portion  thereof  outside  the  city 
limits,  arc  not  concerned,  the  state  can  no 
more,  by  process  of  taxation,  take  from  the 
individual  citizens  the  money  to  purchase  it, 
than  they  could.  If  it  had  been  procured,  ap- 
propriate It  to  state  use.    To  this  extent  the 
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corporate  right  mpp&UB  to  us  to  be  a  clear  and 
undoubted  exception  to  the  general  power  of 
control  which  Is  rested  In  the  state.  Who- 
ever insists  upon  the  right  of  the  state  to  in- 
terfere and  control  by  compulsory  legislation 
the  action  of  the  local  constituency  in  matters 
exclusively  of  local  concern  should  be  pre- 
pared to  defend  a  like  interference  In  the  ac- 
tion of  private  corporations  and  of  natural  per- 
HODS.  It  is  as  easy  to  Justify,  on  principle,  a 
law  whlc-h  permits  the  rest  of  the  community 
to  dictate  to  an  individual  what  he  shall  eat. 
:ind  wliat  he  shall  drhik,  and  wliat  lie  shall 
wear,  as  to  show  any  constitutional  basis  for 
one  iinder  which  the  people  of  other  parts  of 
the  state,  through  their  representatives,  dictate 
to  the  city  of  Detroit  what  fountains  .shall  be 
erected  at  Its  expense  for  the  use  of  its  citi- 
zens, or  at  whit  ((ost  It  shall  purchase,  and 
how  It  shall  Improve  and  embellish,  a  i»ark  or 
Ixnilevard  for  the  re(;ruatIon  and  enjoyment  of 
its  citizens.  The  one  law  would  rest  uiwn  the 
same  fallac-j-  as  the  other,  and  the  reason  for 
oiusoslng  and  eontesthiR  it  would  he  the  same 
in  each  case."  T'lKm  this  subject  Chief  Jus- 
tire  Brecse,  in  People  v.  Mayor,  etc.,  of  Chi- 
cago, supra,  says:  "So  sensibly  Impressed 
were  the  framers  of  our  constitution  of  the  lia- 
bility of  legislative  bod:es  1o  incur  debts,  some- 
times for  objects  not  entirely  praiseworthy  or 
useful,  and  tlie  hazards,  hisses,  and  disturb- 
ances to  which  they  lead,  that  they  InteiposcJ 
I'.ie  jxiwer  of  the  i)eople  at  the  vei-y  thresliold 
to  j)revent  this  danger,  to  tie  up  the  hands 
of  the  lejrisl;\ture  on  this  siibject.  to  divest  It 
of  .1  power  which  de,nr-b(iuy;iit  experience  has 
satisfied  the  jK'ople  sliould  not  be  left  unre- 
strained. The  burden  imposed  l>y  this  law 
upon  a  fractional  part  of  this  state  is  tenfold 
heavier  than  the  legislature  can  Impose  upon 
tlie  people  of  the  whole  state,  without  their 
l)revloKs  consent,  manifested  by  a  vote  at  a 
general  election.  In  view  of  this  wise  and 
saiutnrj-  provision  of  the  constitution,  can  it 
he  sorionsly  contended  that  the  legislatw*  can 
exercise  the  assumed  power  to  force  one  and 
all  the  nnmiclpalitles  of  the  state  to  Incur  debts 
amonntlnjr  to  millions  of  doUai's  by  one  dash 
of  the  legislative  pen,  for  corporate  purposes, 
when,  to  meet  the  most  urgent  demands  of 
the  public,  and  provide  for  the  general  wel- 
fare, they  cannot  create  a  debt  against  the 
state  exceeding  the  sum  of  $50,000?  The 
proposition  is  so  Inconsistent  with  the  spirit 
and  plahi  intention  of  this  provlson  that  it  can 
receive  no  favor  in  this  court.  How  can  we 
hold,  in  view  of  the  protection  this  clause 
was  de.<>lgne<l  to  give  the  people  of  the  whole 
state,  that  the  people  of  a  particular  munici- 
pality can  be  subjected  to  a  corporate  debt 
without  the  consent  either  of  the  people  to  be 
taxed  or  of  their  corporate  authorities?  The 
protection  of  the  whole  implies,  necessarily, 
the  protection  of  all  Its  organized  parts,  and 
the  whole  cannot  be  secure  while  all  or  any 
of  its  parts  are  exposed  to  danger.  What  Is 
the  real  value  of  this  provision  of  the  consti- 
tution, if  the  legishiture  Inhibited  from  Incur- 
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ring  a  debt  beyond  $50,000  on  behalf  of  the 
state  may  force  a  debt  tenfold  or  one  hundred 
fold  greater  (for  there  is  no  limit  to  the  power) 
upon  all  the  cities  of  the  state?  We  can  per- 
ceive none.  Where  these  municipalities  be- 
come so  indebted  by  compulsion  of  the  legis- 
lature, the  whole  state  In  its  real  and  sub- 
stantive, if  not  in  Its  corporate,  body,  will  in 
truth  and  In  fact  be  the  debtor,  for  the  same 
power  of  coercion  can  be  applied  to  counties 
and  towns,  and,  as  the  state  is  made  up  of 
cities,  counties,  and  towns,  the  whole  state 
may  thus  become  Involved.  This  provision, 
then,  would  l)e  no  restriction  upon  the  power 
to  create  a  debt  iieyond  a  certain  amount,  and 
would  fail  of  its  purpose  of  protecting  the 
state  and  its  citizens  from  oppressive  burdens. 
Those  citizens  who  are  to  be  affected  by  the 
debt  should  certainly  have  some  voice  In  Its 
creation,  on  the  same  principle  that  the  peo- 
ple of  the  whole  state  are  to  express  their  con- 
sent, by  a  vote,  to  the  creation  of  a  debt  af- 
fecting them  and  theh:  material  interests." 

These  two  decisions  from  which  we  have 
quoted  so  largely,  delivered  by  two  of  the 
ablest  Jurists  that  this  country  has  produced, 
are  leading  cases  uiwn  the  questions  involve! 
In  this  appeal.  These  two  distinguished 
Judges  declare  that  the  cases  have  teen  ex- 
haustively argued  by  the  best  lawyers  of  the 
resp(>ctive  states.  These  cases  are,  in  our 
JudKiuent,  absolutely  conclusive  of  the  one 
question  presented  by  this  appeal,  namely, 
the  constitutionality  of  the  compulsory  stat- 
ute under  w^hlch  this  action  Is  prosecuted. 
See.  also.  People  v.  Batchellor,  53  N.  Y.  12S; 
1  Dill.  Mun.  Corp.  (4th  Kd.)  $  72  et  seq. 

It  Is  contended  by  appellants  that  the  law 
In  question  Is  void,  because  In  violation  of 
section  13,  art.  15,  of  the  constitution.  In  that 
'it  Imposes  on  the  people  of  the  city  a  new 
liability  In  respect  to  transactions  or  ccmsld- 
erations  already  pas.sed."  At  the  time  of  the 
enactment  of  this  law  the  city  was  under  no 
obUgatlon  to  buy  the  plaintiff's  water  plant. 
The  fact  that  the  plaintiff  had  established, 
was  the  owner  of,  and  was  controlling  and 
operating.  Its  ptant  under  the  contract  with, 
or  franchises  granted  by,  the  city,  at  tlie  time 
of  the  enactment  of  the  law,  constituted  no 
valid  consideration  for  this  compulsory  In- 
debtedness. If  this  constituted  a  considera- 
tion, it  was  passed.  Under  the  contract  or 
franchise  upon  which  the  plaintiff  liases  Its 
right  of  action  the  city  reserved  the  right  to 
enter  Into  contracts  with  and  purchase  wa- 
ter from  any  other  person  or  CMToratlon  for 
city  purposes.  The  city,  so  far  as  shown, 
has  never  at  any  time  assumed  any  sort  of 
obligation  to  purchn.se  plaintiff's  plant.  It  Is 
contended  that  the  moral  obligation  of  the 
city  to  assume  this  compulsory  Indebtedness 
Is  sufficient  to  support  the  law  and  relieve  It 
of  its  vmconstltutlonallty.  If  it  be  In  conflict 
with  the  constitution.  Biit  we  are  unable  to 
see  what  moral  obligation  the  city  is  under, 
or  has  ever  assumed,  that  would  bring  the 
law  under  the  rule  contended  for  by  counsel 
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for  respondent.  The  city  never  agreed  to 
cmitlnue  for  all  time  to  buy  water  of  the 
plaintiff.  It  expressly  reserved  the  right  to 
do  otherwise.  Plaintiff's  plant  may  not  be 
capable  of  furnishing  an  ample  supply  of 
wholesome  water  fc«  the  Inhabitants  of  the 
city,  either  now  or  as  the  dty  may  expand 
and  Increase  in  population  in  the  future.  The 
plant  and  system  may  be  practically  worth- 
less. It  may  be  so  Involved  in  debt  and  In- 
cumbered that  the  plaintiff  could  convey  no 
title  for  any  sum  proportionate  to  its  real 
value.  To  purchase  ttie  plant  might  so  In- 
crease the  Indebtedness  of  the  city  as  to  ex- 
ceed the  constitutional  limit,  or,  at  any  rate, 
so  as  to  become  ruinous  to  the  inhabitants  of 
the  dty.  The  dty  may  be  able  to  procure  a 
irater  system  and  supply  for  half  what  plain- 
tiff's plant  would  cost.  Is  there  any  such 
moral  obligation  on  the  part  of  the  dty  dis- 
closed in  this  case  as  would  Justify  this  court 
In  compelling  it  to  assume  the  indebtedness 
necessary  for  It  to  assume  In  order  to  purchase 
plaintiff's  plant,  and  tax  the  people  for  the 
money  to  meet  such  Indebtedness,  in  total 
disregard  of  all  these  possible  and  probable 
events?  Shall  it  be  said.  In  obedience  to  this 
law,  that  the  dty  authorities,  the  legal  repre- 
sentatives of  the  inhabitants  of  the  city,  have 
no  discretion  in  the  premises,  but  must  obey, 
notwitlistandlng  disaster  and  oppressive  tax- 
ation and  ruin  may  come  upon  the  people  as 
a  consequence?  We  think  the  two  provisos 
of  the  law  under  discussion  are  In  violation 
of  the  clauses  of  the  constitution  quoted  and 
referred  to  above,  as  well  as  the  spirit  of  our 
governmental  system,  which  recognizes  "that 
the  people  of  every  hamlet,  town,  and  city 
of  the  state  are  entitled  to  the  benefits  of  local 
self-government."  The  law  is  not  supported 
by  any  moral  obligation,  but  Is  rather  a  vio- 
lation of  law,  equity,  the  constitution,  as  well 
as  the  principle  of  moral  obligation  invoked 
by  the  respondent.  It  violates  the  general 
rule  of  the  law  that  the  consent  of  parties  to 
a  contract  is  essential  to  its  validity,  whether 
the  parties  be  natural  or  artifidal  persons. 
We  are  at  a  loss  to  find  any  theory  of  law, 
equity,  or  justice  upon  which  we  can  conscien- 
tiously siistain  the  constitutionality  of  the 
statute  in  question.  The  judgment  and  order 
ai)pealed  from  are  reversed,  and  the  cause  re- 
manded, with  directions  to  dissolve  the  In- 
junction and  dismiss  plaintiff's  complaint. 

HUNT  and  BUCK,  JJ.,  concur. 


PARROTT  V.  MORASE  et  al. 
(Supreme  Court  of  Montana.  June  14,  1897.) 
Appeal  from  Jistice— Costs. 
On  an  appeal  to  tho  district  court  judgment 
against  dofiMulant  was  reduc-ed  more  than  ^10, 
The  plaintiff  did  not  move  that  the  costs  l>e  di- 
vided, Imt  filed  a  memorandum,  including  all  the 
co.«ts  incurred  in  the  npiieal.  Jfiltl  not  error  to 
sustain  defendant's  motion  to  retax  co.sts.  and 
to  charge  plaintiff  with  a  docket  fee  of  $25, — in 


view  of  Comp.  St.  18S7,  }  502,  providing  that, 
when  judgment  of  a  court  below  shall  be  al9rm- 
ed  in  part,  the  court  shall  divide  the  costs  ac- 
cording to  the  justice  of  the  case;  and  section 
825,  providing  diat,  if  a  party  on  appeal  fails  to 
reduce  the  judgment  $10  or  more,  he  shall  not 
recover  the  costs  of  the  appeal;  and  section  509, 
authorizing  a  docket  fee  of  $2.5  to  be  charged 
against  a  party  including  an  item  to  which  he  is 
not  entitled  in  a  memorandum  of  costs  required 
to  be  filed  by  section  507. 

Appeal  from  district  court,  Fergus  cotmty; 
Dudley  Du  Bose,  Judge. 

Action  by  G.  A.  Parrott  against  Margaret 
Morase  and  another.  From  an  order  relaxing 
costs  and  the  taxation  of  a  docket  fee,  plaintiff 
api)eal8.    Affirmed. 

This  suit  was  originally  commenced  In  tlie 
court  of  a  Justice  of  the  peace  in  Fergus  coimty. 
In  that  court  plaintiff  recovered  judgment  for 
$52.  The  defendants  appealed  to  the  dl.strict 
court  for  said  county.  On  the  trial  de  novo  in 
the  district  court  the  defendants  reduced  the 
judgment  to  $35.  Thereupon  p'.aintiff  filed  his 
memorandum  of  costs  and  disibursements.  In 
which  he  Included  and  claimed  all  the  co^ts 
incurred  in  both  the  justice  and  district  courts, 
which  costs  were  Included  in  the  judgment, 
amoimtlng  in  all  to  .$.'>7.  Whereupon  the  d*^ 
fendants  filed  their  motion  to  retax  the  cost.-*, 
on  the  ground  tliat  plaintiff  had  improperly  in- 
cluded in  his  memorandum  of  costs  the  costs 
incurred  by  reason  of  the  appeal  to  the  district 
court,  for  the  reason  that  the  defendants  had 
reduced  the  amount  of  plalntifTs  judgment 
more  than  $10  on  the  appeal.  The  court  sus- 
tained the  motion  of  defendants  to  retax  costs, 
and  taxed  a  docket  fee  of  $25  against  plaintiff. 
From  this  action  of  the  court  the  plaintiff  ap- 
peals. 

Wm.  M.  Blackford,  for  appellant  Van  Ta- 
ble &  Cheadle,  for  respondents. 

PER  CURIAM.  It  is  conceded  that  the 
Compiled  Statutes  of  1887  are  controlling  on 
this  appeal.  Sections  502,  509,  and  825,  Code 
Civ.  Proc.  of  these  statutes,  are  as  follows: 

"Sec.  502.  In  all  cases  of  appeal  from  the 
Judgment  of  probate  coiu^  or  Justice  of  the 
peace,  when  the  Judgment  of  such  probate  court 
or  justice  of  the  peace  shall  be  wholly  atflrmetl 
or  reversed,  the  party  succeeding  shall  recover 
from  the  opposite  party  his  costs,  not  only  in  the 
district  court,  but  before  the  probate  court  or 
Justice  of  *he  iK-aco.  and  shall  have  his  execu- 
tion tl'.erefor.  When  the  judgment  of  tho 
co\irt  Ik'Iow  pliall  be  affirmed  in  part,  then  the 
court  shall  divide  the  costs  between  the  parties 
aciording  to  the  Justice  of  the  case." 

"Sec.  509.  If  any  party  shall  Include  in  such 
memorandum  any  item  to  which  he  is  not  en- 
titled, or  if  any  clerk,  sheriff,  referee  or  other 
officer  shall  include  such  item  in  the  taxed  costs, 
and  a  motion  to  retax  the  snme  shall  be  made 
by  the  party  against  whom  the  .<iame  is  taxed, 
and  if  such  motion  to  retax  sliall  prevail,  there 
shall  be  taxed,  as  a  part  of  the  cost  of  such  mo- 
tion, a  do<-ket  fee  of  twenty-five  dollars,  and 
Judgment  therefor,  with  the  other  costs  allowed 
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by  law,  shall  be  entered  agninst  the  party,  sher- 
iff, referee,  clerk  or  other  officer  who  so  un- 
lawfully taxed  the  same,  and  the  same  may  be 
offset  against  any  costs  or  Judgment  In  favor 
of  the  party  or  officer  so  improperly  taxing  such 
costs,  and  against  the  party  making;  such  mo- 
tion; or  if  no  judgment  exists,  the  court  may 
direct  that  the  party  making  such  motion  have 
execution  therefor." 

"Sec.  825.  If  the  party  appealing  fail  to  re- 
duce or  enlarge  the  Judgment  appealed  from  ten 
dollars  or  more,  or  reverse  the  same  In  the  dis- 
trict court,  he  shall  not  recover  any  of  the  costs 
of  the  appeal." 

Section  507  of  the  same  Code  requires  the 
party  In  whose  favor  the  Judgment  is  rendered 
to  file  with  the  clerk,  within  two  days  after 
verdict,  a  memorandum  of  costs  and  disburse- 
ments Terifled  by  oath. 

The  appellant  relies  chiefly  upon  Hibbard  t. 
Tomllnson,  2  Mont.  220,  for  a  reversal  of  the 
acticot  of  the  lower  court  In  that  case  the 
court  slmidy  held,  under  what  is  now  section 
825,  quoted  above,  that  the  taxing  of  costs  was 
a  discretionary  matter  with  the  court  The  oth- 
er sections  quoted  in  the  statement  above  do  not 
appear  to  have  been  refen-ed  to  in  Hibbard  v. 
Tomllneon.  Section  502,  supra,  provides  that, 
when  the  judgment  of  the  court  below  shall  be 
affirmed  in  part  the  court  yhall  divide  the  costs 
between  the  parties  according  to  the  justice  of 
the  case.  Under  this  section.  It  became  the 
duty  of  plaintiff  to  apply  to  the  com-t  for  an  or- 
der dividing  the  costs  between  the  parties,  in- 
stead of  including  all  the  costs  incurred  in  both 
courts  in  his  memorandum  of  costs  and  dis- 
bursements, and  having  them  entered  as  part 
of  the  judgment.  By  so  doing,  be  included  in 
his  memorandum  costs  to  which  he  was  not  en- 
titled. This  action  compelled  defendants  to 
take  the  necessary  steps  to  retax  tlie  costs,  and, 
the  court  having  properly  retoxed  the  costs,  the 
plaintiff  became  amenable  to  the  provisions  of 
section  509,  supra.  The  court,  having  held  that 
plaintiff  bad  Included,  in  his  memorandum  and 
Judgment,  costs  he  was  not  entitled  to,  acted 
properly  in  taxing  a  docket  fee  of  $25  against 
him.  The  judgment  and  order  appealed  from 
are  affirmed. 


COPE    T.    MINNESOTA  TYPE-FOUNDRY 
CO.  et  al. 

(Supreme  Court  of  Montana.    June  80,  1897.) 

Chattel.  Mortoaoes— Affidavit  of  Good  Faith 

— Bt  Whom  Made— Cokporations— Trcstees 

— Actios  bt  Moktoaoee — PLBAotKo. 

1.  The  requirement  that  the  Rffldavit  of  good 
faith  to  be  attached  to  a  chattel  raortjrnge  not 
accompanied  by  delivery  of  the  pooils  shall  show 
the  BbBence  of  parties  making  tlie  snnie  by  agent 
(Comp.  St.  {  15381,  is  not  complied  with  by  a 
statement  in  the  mortgage  that  a  party  making 
affidavit  by  agent  is  a  foreign  corporation,  since 
the  mortgage  cannot  be  looked  to  in  aid  of  the 
aflidavit;  nor  does  the  statement  exclude  the  idea 
that  the  cori)oration  has  a  local  domicile  for 
business  purposes. 

2.  A  chattel  mortgage  made  by  "R.,  F.,  and 
B.,  oompoeing"  a  oertaiu  fitna,  is  the  mortgage  of 


such  persons  individually,  and  hence  an  addavit 
of  the  good  faith  thereof,  made  in  the  name  of 
the  firm,  "per"  such  persons,  is  insufficient. 

3.  The  afiadavit  of  good  faith  required  to  be 
made  by  the  parties  to  a  chattel  mortgage  (Comp. 
St.  S  1538)  may  be  made  by  one  named  therein 
as  a  party,  though  he  is  trustee  for  another, 
without  the  beneficiary  joining  therein,  where 
the  mortgage  does  not  disclose  tie  trusteeship. 

4.  A  complaint  in  claim  and  delivery  by  a 
chattel  mortgagee  against  a  prior  mortgagee, 
whose  mortgage  is  invalid  as  to  third  persons,  is 
Insufficient,  where  it  shows  that  plaintiff's  debt 
has  matured,  whereon  his  mortgage  expired,  un- 
der Comp.  St.  i  l.')42,  unless  rt>newed  as  therein 
provided,  and  avers  only  the  conclusion  that  the 
mortgage  was  extended. 

5.  A  complaint  in  claim  and  delivery  by  a 
chattel  mortgagee  against  a  prior  mortgagee, 
whose  mortgage  is  invalid  against  third  persons, 
is  insufficient,  where  it  does  not  state  that  plain- 
tiff's mortgage  was  filed  as  required  by  Comp, 
St  i  1541. 

Appeal  from  district  court,  Lewis  and  Clarke 
county;  Henry  N.  Blake,  Judge. 

Action  by  George  F.  Cope,  cashier,  against 
the  Minnesota  Type-Foundry  Company,  J.  Hen- 
ry Jurgens,  and  Luclan  Eaves.  A  demurrer  to 
the  amended  answer  of  defendants  Jurgens  and 
the  foimdry  company  was  sustained.  Judg- 
ment for  plaintiff  on  the  pleadings  was  entered, 
and  said  defendants  appeal.    Reversed. 

On  March  30,  1805,  a  chattel  mortgage  upon 
certain  personal  property  In  the  city  of  Helena 
was  signed  to  secure  the  payment  of  certain 
promissory  notes  of  even  date  therewith.  The 
instrument  recited  that  It  was  between  "James 
B.  Ross,  Albert  Frank,  and  Luclan  Eaves,  com- 
posing the  fl.rm  of  the  Ross,  Frank  &  Eaves 
Pub.  Co.,  of  the  city  of  Helena,  coimty  of  Lew- 
Is  &  Clarke,  state  of  Montana,  parties  of  the 
first  part,  and  the  Minnesota  Type-Foundry 
Co.,  a  corporation  of  the  city  of  St  Paul,  state 
of  Minnesota,  party  of  the  second  part"  The 
affidavit  attached  to  It  was  as  follows: 

'"State  of  Montana,  County  of  Lewis  & 
Clarke— 88.:  The  Ross,  Frank  &  Eaves  Pub. 
Co.,  per  Lucian  Eaves,  Jas.  B.  Ross,  and  Al- 
bert Frank,  and  the  Minnesota  Type-Foundry 
Co.,  per  F.  W.  Smith,  a^ent,  the  parties  to 
the  foregoing  chattel  mortgage,  being  severally 
duly  sworn,  each  for  himself  says  that  the  said 
chattel  mortgage  is  made  in  good  faith  to  se- 
cure the  amount  named  therein,  and  without 
any  design  to  hinder  or  delay  the  creditors  of 
the  said  mortgagor.  [Signed]  The  Ross, 
Frank  &  Eaves  Pub.  Co.,  by  Lucian  Eaves, 
Jas.  B.  Ross,  Albert  Frank. 

"Subscribed  and  sworn  to  before  me  this  the . 
14th  day  of  March,  A.  D.  1805.     Charles  R. 
Craig,  Notary  Public.     [Seal.]" 

This  mortgage  was  duly  tiled  in  the  office  of 
the  county  clerk  and  recorder  of  Lewis  and 
Clarke  coimty  on  March  14,  1805.  Subsequent- 
ly, on  June  26,  1895,  there  vras  appended  to  It 
as  recorded,  to  further  meet  the  requirements 
of  the  statute,  an  affidavit  made  by  the  secre- 
tary and  manager  of  the  Minnesota  Type- 
Foundry  Company  to  the  effect  that  the  mort- 
gage had  been  made  in  good  faith,  etc.  On 
June  22,  1805,  another  chatttel  mortgage  was 
executed  upon  the  same  property  embraced  in 
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the  first,  to  secure  the  payment  ot  a  promls- 
soiy  note  payable  10  daj-s  after  June  22,  1895. 
It  recited  that  the  Indenture  was  between  "Lu- 
clan  Eaves,  party  of  the  first  part,  and  Ueorge 
P.  Cope,  cashier,  party  of  the  second  part." 
The  allidavU  to  this  mortgage  was  as  follows: 

"State  of  Montana,  Coimty  of  Lewis  & 
Clarke— ss.:  Luolan  Eaves  and  George  F.Cope, 
cashier,  the  parties  to  the  foregoing  chattel 
mortgage,  being  severally  duly  sworn,  each  for 
himself  says  that  the  said  chattel  mortgage  Is 
made  in  good  faith  to  secure  the  amoimt  nam- 
ed therein,  and  wltliout  any  design  to  hinder 
or  delay  the  creditors  of  said  mortgagor. 
[Signed]  Luclan  Eaves.  George  F.  Cope, 
Cashier. 

"Subscribed  and  sworn  to  before  me  tills  22d 
day  of  June,  A.  D.  18J>o.  Frank  D.  Miracle, 
Notary  rubllc." 

The  record  falls  to  disclose  that  this  second 
chattel  mortgage  was  ever  filed  In  the  office 
of  the  county  clerk  and  recorder.  On  Novem- 
ber 13,  1805,  the  notes  secured  by  the  first 
chattel  mortgage  having  fallen  due  and  being 
impald,  the  Mhinesota  Type-Foundry  Company 
caused  J.  Hem-y  Jurgeus,  as  sherifT  of  Lewis 
and  Clarke  coimty,  to  take  posseHsiou  of  the 
mortgaged  property  for  the  puri)08e  of  selling 
the  same  In  pursuance  of  the  statute  authoriz- 
ing such  a  mode  of  foreclosure.  On  the  10th 
day  of  November,  180i5,  (Seorge  P.  Cope  Insti- 
tuted an  action  against  the  Minnesota  Tyi>e- 
Poundry  Company,  J.  Henry  Jurgens,  and  Lu- 
clan Eaves.  The  complaint,  for  a  first  cause 
of  action  (in  claim  and  delivery)  alleged  that 
J.  Henry  Jurgens  was  the  duly  elected,  quali- 
fied, and  acting  sherifl"  for  Lewis  and  Clarke 
coimty;  that  plalntlfif  was,  and  ever  since  had 
been,  the  cashier  of  the  First  National  Bank 
of  Helena,  Mont.,  a  coriwratlon.  It  set  forth 
the  terms  of  the  mortgage  executed  on  June 
22,  1805.  It  averred  that  on  the  13th  day  of 
November,  180.5,  the  note  payable  to  said  Cope, 
plaintiff,  had  become  due,  and  that  the  plain- 
tiff had  acquired  a  right  to  take  and  sell  the 
chattels  mortgaged  in  tlie  manner  prescribed 
by  law.  and  that  on  the  date  last  aforesaid 
the  defendant  Jurgens,  at  the  Instance  of  the 
defendant  Minnesota  Type-Foundry  Company, 
a  conioratlon  organlzetl  under  the  laws  of  the 
state  of  Minnesota,  without  the  consent  of  plain- 
tiff, and  -nTongfuily,  had  seized  upon  the  fore- 
gohig  chattels,  and  took  the  same  into  his  pos- 
session, and  ever  since  had  retained  the  pos- 
session thereof.  It  alleged  that  plaintiff,  deem- 
ing the  possession  of  said  property  essential 
to  the  security  of  the  payment  of  his  said  note, 
had  demanded  from  the  defendant  Jurgens  the 
possession  of  said  property  on  November  14, 
1805,  but  that  said  Jurgens  had  refused  to  de- 
liver up  possession  thereof,  and  continued  to 
wrongfully  withhold  said  property.  It  failed 
to  aver  that  plaintiff's  mortgage  had  ever  been 
filed  for  record.  For  a  second  cause  of  action 
in  his  complaint,  plaintiff  set  forth  the  terms 
of  the  mortgage,  the  default,  etc.,  to  show  that 
he  was  entitled  to  have  his  mortgage  foreclosed 
as  a  first  lien  on  the  property  in  controversy. 


Among  the  averments  was  the  following: 
"(3)  That  on  the  2Gth  day  of  June  the  said 
mortgage  was  extended  to  the  22d  day  of  June, 
189C."  Again  the  complaint  failed  to  state 
that  the  mortgage  had  ever  been  filed  for  rec- 
ord. The  defendant  Eaves  defaulted.  On  the 
15th  day  of  January,  180G,  the  Minnesota  Type- 
Ponndry  Company  and  J.  Henry  Jurgens  filed 
an  amended  answer  to  the  complaint.  This 
answer  denied  any  wrongful  seizure  of  tbe 
chattels  In  controversy  by  Jurgens,  and  denied 
any  wrongful  withholding  of  said  proi)erty  by 
said  Jurgens.  It  further  set  forth  the  fact 
and  terms  of  the  mortgage  executed  on  the 
13th  day  of  March,  1805,  and  the  nonpayment 
of  tbe  notes  secured  thereby.  This  mortgage 
was  attached  to  the  answer  as  a  part  thereof, 
and  bad  indorsed  thereon  that  it  had  been  filed 
for  record.  The  answer  averred  that  F.  W. 
Smith,  the  person  mentioned  in  the  aforesaid 
aflldavit  to  the  mortgage,  was  a  duly-author- 
ized agent  of  the  defendant  the  Minnesota 
Type-Foundry  Company  In  the  matter  of  the- 
execution  of  said  mortgage.  This  mortgage 
was  relied  upon  as  a  defense  to  plaintiff's 
claim.  As  a  further  defense  the  answer  alleg- 
ed that,  at  the  times  mentioned  In  plaintiff's 
complaint,  plaintiff  was  the  agent  and  officer 
of  tlie  First  National  Bank  of  Helena,  Mont., 
that  the  note  was  payable  to  him  simply  as  the 
agent  of  said  bank,  and  that  plaintiff  had  no 
personal  interest  in  said  indebtedness,  and  had 
acted  only  as  tbe  agent  of  said  bank  both  in 
reference  to  the  taking  of  said  note  and  the 
mortgage  securing  the  same.  It  also  set  forth 
as  a  further  defense  that  plaintiff  had  full  no- 
tice of  the  existence  of  the  chattel  mortgage 
executed  to  tlie  Minnesota  Type-Foundry  Com- 
Iiany,  and  was  not  a  subsequent  incumbrancer 
In  good  faith.  For  a  further  defense  it  also 
alleged  that  the  chatttel  mortgage  on  which 
plaintiff  relied  embraced  property  not  included 
in  the  mortgage  attached  to  the  answer.  It 
prayed  for  a  foreclosure  of  the  mortgage  to 
said  tast-mentloned  corporation,  and  that  plaln- 
tllTs  mortgage  be  declared  subsequent  and  sub- 
servient thereto.  The  plaintiff  thereupon  de- 
murred to  the  answer  on  the  groimd  that  the 
same  did  not  state  facts  suHlcIeut  to  consti- 
tute a  defense  or  counterclaim.  The  district 
court  sustained  tlie  demurrer,  and  shortly  aft- 
erwards granted  a  motion  for  judgment  on  tlie 
pleadings.     The  appeal  is  from  this  Judgment. 

McConneU,  Gnnn  &  McConnell,  for  appel- 
lants.   Toole  &  Wallace,  for  respondent 

BirCK,  J.  (after  stating  the  facts).  The  af- 
fidavit of  March  14,  ISO.i,  attached  to  the 
cliattel  mortgage  executed  to  the  Minnesota 
Type-Foundry  Company,  was  wholly  insuffi- 
cient. At  the  time  said  affidavit  was  made, 
section  1538,  Comp.  St.  1887,  was  in  lorce. 
Said  section  required  a  chattel  mortgage  to 
be  accompanied  by  an  affidavit  of  all  the  par- 
ties thereto.  The  section  is  as  follows:  "No 
mortgage  of  goods,  chattels  or  personal  prop- 
erty shall  be  valid  as  against  the  rights  and 
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Interests  of  any  otber  person  than  tbe  parties 
thereto,  unless  the  possession  of  such  goods, 
chattels  or  personal  property  be  delivered  to 
and  retained  by  the  mortgagee,  or  the  mort- 
gage provide  that  the  property  may  remain 
In  the  possession  of  the  mortgagor,  and  be  ac- 
companied by  an  affidavit  of  all  the  parties 
thereto,  or,  In  case  any  party  Is  absent,  an 
affidavit  of  those  present  and  of  the  agent 
or  attorney  of  such  absent  party,  that  the 
same  Is  made  In  good  faith  to  secure  the 
amount  n.tmed  therein  and  without  any  de- 
sign to  hinder  or  delay  the  creditors  of  the 
mortK.iKor.  and  be  acknowledged  and  filed 
as  hereinnfter  provided."  In  Leopold  v.  Sil- 
verman, 7  Mont.  200,  10  Pac.  580,  this  sec- 
tion wa.s  construed,  and  the  court  held  that 
the  ab.=ence  of  a  party  to  a  chattel  mortgage 
should  be  clearly  .set  forth  in  tlie  aflSdavlt  it- 
self before  an  agent  could  make  the  oath 
required  by  the  law.  Appellants  urge  that 
the  fact  that  the  Minnesota  Type-Koundry 
Company  was  absent  from  the  state  at  the 
time  of  the  execution  of  the  mortgage  suf- 
ficiently appears  from  the  recital  in  tlie  body 
of  the  mortgage  that  it  (said  Minnesota  Type- 
Foundry  Company)  Is  a  corporation  of  tlie 
city  of  St.  Paul,  state  of  Minnesota.  Plaln- 
tilT's  cotn|)lnlnt  also  avers  that  the  Minnesota 
rype-Konndry  Company  Is  a  corporation  or- 
ganized under  the  laws  of  tlie  state  of  Minne- 
-x)fa.  But  neither  the  recital  in  the  mort- 
gage nor  the  said  averment  in  the  complaint 
can  avail  the  appellants  in  tliis  contention. 
While  It  Is  true  that  the  domicile  of  a  cor- 
poration Is  ordinarily  the  state  of  Its  creation, 
still  a  corporation  organizpd  In  one  state  can 
acquire  a  domicile  in  anotlier  for  the  pur- 
po^e  of  transacting  its  basiness.  Moreover, 
It  was  expressly  held  in  Hardware  Co.  v. 
Sullivan,  7  Mont.  307.  10  Pac.  588,— and  the 
doctrine  was  reiterated  In  Baker  v.  Power,  7 
Mont.  320.  10  Pac.  580,— tliat  the  body  of  a 
chattel  mortgage  cannot  be  looked  to  for  the 
purpose  of  supporting  or  explaining  the  af- 
fidavit thereto.  These  cases  on  the  subject 
of  chattel  mortgages  Impress  ns  as  somewhat 
narrow  in  their  construction  of  tiie  chattel 
mortgage  laws  of  Montana  In  relation  to  af- 
fidavits, but  they  have  been  relied  upon  so 
long  that  we  deem  It  our  duty  to  substantial- 
ly adhere  to  them.  For  another  reason,  al- 
so, this  affidavit  to  the  chattel  mortgage  exe- 
cuted to  the  Minnesota  Type-Foundry  Com- 
pany is  Insufflclent.  In  Hardware  Co.  ▼. 
Sullivan,  supra,  a  chattel  mortgage  was  con- 
sidered by  the  court  which  recited  that  it  was 
between  "M  and  P.,  partners  under  the  firm 
name  of  Maxwell  &  Price,  parties  of  the  first 
part,  and  H.,  B.,  S..  P..  and  C,  partners  un- 
der the  firm  name  of  Hoge,  Brownlee  &  Co., 
parties  of  the  second  part";  and  tbe  court 
held  that  said  mortgage  was  executed  by  In- 
dividuals to  Individuals,  and  that  the  recitals 
of  tbe  firm  names  were  mere  descrlptionte 
personarum.  Tested  by  this  rule,  the  mort- 
gage we  are  now  considering  was  executed 
to  the  Minnesota  Type-Fouudry  Company  by 


Ross,  Frank,  and  Eaves  as  Individuals,  and 
not  as  a  firm.  The  aflldavlt  purports  to  be 
made  by  tbe  Ross,  Frank  &  Eaves  Publish- 
ing Company,  per  ISaves,  Ross,  and  Frank. 
It  should  have  been  made  by  Ross,  Frank, 
and  Eaves  personally.  An  oath  cannot  be 
taken  vicariously.  A.  cannot  go  before  an 
officer  authorized  to  administer  oaths,  and 
swear  that  B.  makes  attidavit  to  a  certain 
condition  of  facts.  An  oath  is  a  purely  per- 
sonal act.  An  agent  may  swear  in  behalf  of 
his  principal  when  the  law  permits  it,  but 
tbe  oath  nevertheless  is  his  own  personal  act. 

We  shall  next  consider  tlie  affidavit  at- 
tached to  the  chattel  mortgage  executed  by 
Eaves  to  Cope,  cashier.  We  are  of  the  opin- 
ion that  this  affidavit  Is  sufficient  under  sec- 
tion 1533,  Comp.  St.  1887,  supra.  It  Is  true 
that  certain  language  in  the  case  of  lioopold 
V.  Silverman,  supra  (see  pages  280,  2S1,  7 
Mont.,  and  page  584,  10  Pac),  appears  to  in- 
dicate a  contrary  view.  The  court  said  in 
that  case:  "A  furtiier  defect  suggested  In 
tlie  affidavit  is  tliis:  that  there  Is  nothing  In 
the  mortgage  or  afflrtavit  to  show  the  connec- 
tion of  Bohm  Bros.  &  Co.  therewith,  and  that, 
although  tlie  pleadings  and  accompanying  af- 
fidavits show  that  the  note  seciu-ed  by  the 
second  mortgage  Includes  a  sum  of  money 
due  to  Bohm  Bros.  &  Co.,  no  one  even  pre- 
tends to  make  oath  to  tlie  mortgage  In  their 
stead.  This  objection  Is  certainly  fatal.  It 
is  not  even  attempted  to  comply  with  the  law 
on  tlieir  behalf,  and  for  this  reason,  also,  the 
affidavit  must  be  held  to  be  defective."  This 
language  was  used  after  the  court  had  held 
that  tiie  affidavit  under  Its  consideration  was 
void.  It  was  In  no  wise  necessary  to  a  de- 
cision of  the  case,  and  we  thinlt  was  used 
hastily.  Where  a  clinttel  mortgage  between 
two  persons  does  not  dl.solose  any  person  or 
persons  for  whom  one  of  them  Is  a  trustee, 
to  hold  that  any  other  person  than  tho.=e 
named  therein  as  parties  should  make  the  af- 
fidavit required  by  the  statute  would  be  con- 
trary to  the  spirit  of  tlie  statute  requiring 
the  affidavit.  We  therefore  hold  that  this 
affidavit  to  the  mortgage  given  by  Eaves  to 
Cope  Is  sufficient. 

We  decide  these  questions  raised  In  refer- 
ence to  the  validity  of  these  two  mortgages 
for  the  guidance  of  the  court  below.  This 
case  must  be  reversed  for  the  following  rea- 
sons: Plaintiff's  complaint  nowhere  alleges 
or  suggests  that  tbe  mortgage  on  which  he 
relies  was  ever  filed  In  the  office  of  tbe  coun- 
ty clerk  and  recorder  of  Lewis  and  Clarke 
county.  Section  1541,  Comp.  St.  1887,  Is  as 
follows:  "Every  mortgage  of  goods,  chattels 
or  personal  property  made,  acknowledged 
and  filed  as  provided  by  the  laws  of  this 
state  shall  thereupon.  If  made  In  good  faith. 
be  good  and  valid  as  against  the  creditors  of 
the  mortgagor  or  subsequent  purchasers  or 
mortgagees,  from  the  time  it  Is  so  filed  until 
the  maturity  of  the  entire  debt  or  obligation 
secured  thereby  and  for  the  period  of  sixty 
days  thereafter.    Provided,  that  the  ontlra 
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period  of  time  such  mortgage  shall  be  valid 
and  binding  against  the  creditors  of  the 
mortgagor  and  sulMequeat  purchasers  and 
mortgagees  shall  not  exceed  one  year  and 
sixty  days  except  by  a  compliance  with  the 
provisions  of  section  1542  of  this  act."  Con- 
sidering the  complaint  of  plalntilf  and  the  an- 
swer together,  for  all  that  appears  plaintiff 
had  never  filed  his  mortgage  for  record.  If 
he  did  not,  how  could  it  be  claimed  that  his 
mortgage  was  superior  to  the  one  executed  to 
the  Minnesota  TYpe  Foundrj'  Company?  It 
in  no  wise  appears  that  plaintltT's  mortgage 
was  in  force,  as  against  the  Minnesota  Type- 
Foundry  Company,  at  the  time  the  latter  cor- 
poration caused  the  sheriff  of  I^wls  and 
Clarke  county  to  take  the  chattels  in  contro- 
versy into  his  possession.  From  the  aver- 
ments in  the  first  cause  of  action,  which 
plaintiff  attempts  to  set  forth  in  his  com- 
plaint, it  does  not  appear  that  his  mortgage 
was  valid  as  to  any  one  except  Eavos,  the 
mortgagor,  or  a  bare  trespasser.  There  is 
nothing  to  suggest  any  filing  thereof,  or  to 
negative  an  Inference  that  it  had  become  in- 
operative through  lapse  of  time,  even  on  the 
»»sumption  that  It  had  been  filed  at  the  date 
of  its  execution.  The  allegation  in  what 
plaintlft  attempts  to  set  forth  as  a  second 
cause  of  action,  "That  on  the  2(>th  day  of 
June  the  said  mortgage  was  extcndwl  to  the 
22d  day  of  June.  1890,"  Is  the  statement  of  a 
mere  legal  conclusion.  There  was  no  necos-  j 
slty  even  for  any  denial  of  it  in  the  answer 
of  appellants.  Seition  1542,  Comp.  St.  1887,  | 
Is  as  follows:  "Everj-  mortgage  of  goods.  | 
chattels  or  personal  property  made,  acknowl-  , 
edged  and  filed  as  provided  by  the  laws  of  i 
this  territory  may  be  rciieweil  at  or  before  the  ' 
maturity  of  the  debt  or  obllgntiou  .secured  j 
thereby  in  case  such  del)t  or  obligation  or 
any  part  thereof  be  unpaid  or  unfultillcd  by 
llllug  an  affidavit  showing  the  date  of  such 
mortgage,  tlie  name  of  the  mortgagor  and 
mortgagee,  the  date  of  filing  the  same,  the 
amount  of  the  delrt  or  obligation  secured  | 
thereby,  and  the  amount  of  the  debt  justly 
owing  at  the  time  of  filing  such  affidavit  or 
the  conditions  of  the  obligation  unfulfilled, 
the  time  to  which  the  same  is  extended, 
which  time  siiall  not  exceed  one  year,  and 
that  such  debt  or  obligation  was  neither 
made  nor  renewed  or  extended  to  hinder,  de- 
lay or  defraud  the  cre<lltors  or  sui>soquent 
mortgagees  of  the  mortgagor,  which  affidavit 
shall  be  subscribed  and  sworn  to  by  the 
mortgagee  i)efore  an  officer  authorized  to  ad- 
minister oaths,  and  filed  in  the  office  where 
such  mortgage  tliereln  descrllied  Is  filed,  and 
thereupon  the  clerk  and  recorder  of  deeds 
of  such  county  shall  attach  such  affidavit  to 
the  mortgage  therein  described  and  note  the 
date  of  filing  thereof  opposite  the  entry  of 
the  mortgage  therein  described  In  the  book 
l>rovided  by  law  for  the  entry  of  chattel 
mortgages  and  thereb.v  such  mortgage  shall 
be  renewed,  continue  and  be  valid  and  of  full 
force  and  effect  uiion  the  goods,  chattels  or 


personal  property  described  tbereln  for  the 
time  stated  in  such  affidavit  not  to  exceed 
one  year."  Under  this  last-quoted  section,  it 
was  incnmbeot  upon  plalntUf  to  have  alleged 
a  compliance  with  this  law  in  order  to  have 
established  any  right  acquired  thereunder. 
He  says  his  mortgage  was  extended.  Could 
the  court  have  Inferred  from  this  that  said 
section  l.">42  had  been  complied  with?  We 
think  not.  It  Is  hardly  necessary  to  cite 
authorities  to  show  that  this  averment  is  a 
statement  of  a  mere  legal  conclusion.  They 
are  numerous.  We  call  atteutlon.  however, 
to  the  case  of  Clark  v.  Llneberger,  44  Ind. 
224,  as  clearly  pointing  out  the  reasons  why 
such  an  averment  sliould  be  deemed  insuffi- 
cient. The  lower  court  erred  in  sustaining 
the  demurrer  to  appellants'  answer.  Tlie 
cause  Is  remanded,  with  directions  to  the  dis- 
trict court  to  overrule  plalntifTs  demurrer. 
Reversed  and  remanded. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  concur. 


HOLLAND  V.  HUSTON. 

(Supreme  Coiurt  of  Montana.     June  30,  1887.  > 

Wbiqht  of  Evidexcr— Expekt  Testimont— Co»- 

VEKSiON — Evii)kxi:b  op  Uamaoks— 

New  Tuial. 

1.  Whore  a  witnoBs  tcstifiril,  on  an  issue  as  to 
the  value  of  cortnin  horsos.  that  he  was  then 
using  18  horses  in  his  business,  knew  the  team 
iu  question,  gucsapil  he  know  pretty  nearly  the 
market  viilno  of  such  horses,  i)ut  diil  not  know 
the  market  value  of  horses,  and  thousht  the 
team  worth  !!!25().  it  w.ts  f.ir  the  jury  to  deter- 
mine whether  such  contradiction  detracted  from 
the  weight  of  his  testimony. 

2.  In  order  to  doterniine  the  market  value  of 
horses,  it  is  only  necessary  to  sliow  wliat  tho.v 
would  reasonabl.v  have  liroujtht  if  sold,  and 
thorofore  tho  opinion  of  a  witness  who  has  iind 
a  long  exiH-rionco  with  horses  is  com))Otent, 
thou^'h  he  cannot  recall  any  particular  sales. 

3.  Dofondaut  ndinilted  that  the  horses  in  ques- 
tion wore  worth  $12.^.  At  forced  sale,  under 
oxocution,  they  had  brought  $18().  And  a  wit- 
ness, qualified  to  express  the  opinion,  testified 
that  they  wore  worth  $2.50.  }liM  that,  under 
such  conditions,  a  verdict  for  ?207.30.  iucluiiing 
liiterost,  in  an  action  for  their  conversion,  should 
not  have  i>een  set  aside  for  iusnfliciency  of  evi- 
dence as  to  value. 

4.  A  showing  of  newly-discovered  evidence, 
predicated  on  hearsay  only,  and  containing  ma- 
terial contradictions,  is  insufficient  to  justify  tlie 
granting  of  a  now  trial. 

5.  The  discretion  of  the  trial  court,  in  ruling 
on  a  motion  for  a  new  trial,  will  he  controlled 
when  it  ap|)oars  to  have  been  exorcised  without 
any  sufflcient  or  substantial  reason. 

Appeal  from  district  court.  Cascade  county; 
C.  H.  Benton,  Judge. 

Actbu  by  Ix)uis  Holland  again.st  Joseph  E. 
Huston.  Verdict  for  plaintiff.  From  an  or- 
der granting  a  new  trial,  plaintiff  appeals. 
UeversetL 

Resiwndent  (defendant  below),  a  constable 
at  Great  Falls.  Cascade  county,  Mont.,  by  vir- 
tue of  an  execution  In  his  hands  upon  a  judg- 
ment rendered  against  one  Olson  in  a  jus- 
tice's court,  levied  upon  and  sold  two  horses 
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as  the  property  of  Olson.  The  appellant 
(plaintiff  below),  on  March  8,  1895,  brought 
nn  action  against  said  defendant  for  the  con- 
version of  these  horses,  clalmiiig  that  they  be- 
longed to  him.  The  complaint  alleged  that 
the  value  of  the  horses  at  the  time  of  the  con- 
version was  $300.  The  answer  denied  plain- 
tifTs  ownership,  and  alleged  that  the  value  of 
the  horses  did  not  exceed  $100.  A  trial  re- 
sulted hi  a  rerdlct  for  plaintiff  for  $2GT.39. 
Defendant  flled  a  motion  for  a  new  trial.  The 
Hpedflcatlon  of  errors  on  the  motion  for  a 
new  trial  is  as  follows:  Spedflcatlon  of  par- 
ticulars In  which  the  evidence  Is  Insufficient  to 
Justify  the  verdict:  (1)  "The  jury  found  tlie 
value  of  said  team  of  horses  to  be  $250, 
whereas  the  only  evidence  as  to  the  value  of 
said  team  was  the  fact  that  said  team  sold  at 
the  sale  for  $180,  and  the  testimony  of  wit- 
ness Catlln  that  said  team  was  worth  only 
$125."  Specification  of  errors  occurring  at 
the  trial,  and  excepted  to  by  the  defendant: 
"tl)  The  court  erred  In  sustaining  plaintifTs 
objection  to  the  fttllowing  question,  asked  wit- 
ness Holland,  by  defendant:  'Q.  Did  you 
Ijnow  or  authorize  Mr.  Olson  to  tell  around 
the  country  that  those  horses  belonged  to 
him?'  (2)  The  court  erred  In  denying  the  fol- 
lowing motion  made  by  Attorney  Hoffman, 
representing  one  of  the  parties  defendant  In 
interest:  1  move  to  exclude  all  this  testimony 
In  regard  to  this  conversation  between  this 
witness  and  Catlln,  and  move  to  strike  it  out 
so  far  as  It  Is  inadmissible  against  the  defend- 
ant Sam  Dean.'  (3)  The  court  erred  in  sub- 
mitting the  following  Instruction  to  the  Jury, 
to  wit:  'Tlie  other  question  Is  the  question  as 
to  the  value  of  the  property  at  the  time  of 
the  conversion.  The  defendant.  In  his  an- 
swer, denies  that  the  two  gray  geldings  were 
of  the  value  of  $300,  but  alleges,  on  the  con- 
trary, that  each  of  said  geldings  was  not 
worth  to  exceed  the  sum  of  $50  each.  If  you 
find  for  the  plaintiff,  under  that  allegation  of 
the  answer,  you  should  return  a  verdict  of 
damages  in  favor  of  the  plaintiff  in  the  sum 
of  $100,  unless  you  find  from  the  evidence 
that  the  property  was  actually  worth  more 
Jhan  that.'  (4)  The  court  erre<l  In  Instructing 
tlie  jury  as  follows:  'The  measure  of  dam- 
.iges  in  this  ease  is  the  value  of  the  property 
«t  the  time  It  was  levied  upon,  with  Interest 
at  ton  per  cent,  thereon  from  the  time  It  was 
taken.  In  arriving  at  the  value  of  the  prop- 
erty, you  should  take  the  evidence  of  the  wlt- 
ne.sses  who  have  testified  In  this  case;  and 
you  are  the  sole  judges  as  to  the  weight  you 
give  to  their  testimony,  aud  you  also  have 
tlie  rlglit  to  .take  Into  consideration,  as  bear- 
ing upuu  tiiat  question  (not  vm  prima  facie  evi- 
tleuee.  but  l^enriug  upon  tUe  question  of  val- 
ue), the  cost  of  tlie  team,  the  age,  size,  aud 
condition  of  the  team  at  the  time  of  the  con- 
version.' "  As  another  ground  for  a  new 
trial,  the  defendant  filed  the  affidavit  of  one 
F.  B.  Catlln.  In  this  affidavit,  Catlin  swore 
that  he  was  one  of  tlie  real  iiarties  defend- 
ant in  Interest  ho  the  action;   "that,  since  the 


trial  of  said  cause,  he  has  for  the  first  time 
learned  that.  Just  a  few  days  prior  to  the 
date  of  the  attachment  of  the  horses  men- 
tioned and  described  In  the  complaint  In  said 
action,  plaintiff,  Holland,  met  one  John  Hand- 
ley  near  the  town  of  Belt,  Montana,  and  then 
and  there  told  said  Handley  that  he  (Holland) 
had  traded  off  said  horses  to  Peter  Olson,  be- 
ing the  said  Olson  mentioned  in  the  answer, 
but  that  he  had  not  given  said  Olson  a  bill 
of  sale  of  said  horses  because  Olson  was 
afraid  that  some  of  his  creditors  would  at- 
tach said  horse.s."  The  affidavit  further  re- 
cited that  Handley,  after  the  trial,  liad  In- 
formed Catlin  of  this  admission  on  the  part 
of  plaintiff,  Holland.  It  also  contained  the 
following  statement:  "Affiant  says  that,  long 
since  the  trial  of  said  cause,  he  has  learned 
for  the  first  time  that  one  George  Pannlck  will 
testify  that,  soon  after  the  attachment  of  said 
team  of  horses,  he  met  said  Holland,  and  was 
told  by  him  that  he  had  traded  with  said  Ol- 
son for  Olson's  four  cayuses,  and  had  a  bill 
of  sale  to  them  from  said  Olson.  Afflant 
says  that,  prior  to  the  trial  of  said  case,  he 
made  inquiry  of  B.  F.  O'Neal,  ex-sheriff  of 
Choteau  county,  and  tried  to  ascertain  the 
whereabouts  of  said  Pannlck,  but  was  unable 
to  do  so."  Catlln  also  swore  therein  that, 
previous  to  the  trial,  he  had  made  inquiry  of 
numerous  persons  In  order  to  ascertain  who 
was  the  real  owner  of  the  horses  In  dispute, 
but  had  been  unable  to  obtain  any  Informa- 
tion In  that  respect.  Another  affidavit  waa 
flled  by  defendant.  In  which  one  S.  T.  Clark 
stated  that  he  had  heard  Handley  tell  plain- 
tiff of  the  conversation  between  Holland  and 
himself.  In  opposition  to  these  two  affida- 
vits, plaintiff  flled  the  affidavit  of  said  Hand- 
ley,  who  fiatly  contradicted  the  statements 
contained  In  the  affidavits  of  Catlln  and  Clark. 
The  court  granted  a  new  trial  The  appeal 
is  from  this  order. 

James  Donovan,  for  appellant  Duglas  Mar- 
tin and  M.  M.  Lyter,  for  respondent 

BUCK,  J.  (after  stattag  the  facts).  It  ap- 
pears from  the  record  that  the  only  substantial 
conflict  in  the  evidence  on  the  trial  was  as  to 
the  value  of  the  horses.  The  evidence  on  thi« 
subject  was  as  follows:  A  witness  for  deft  nd- 
ant,  one  Catlhi,  admitted  that  the  value  of  the 
horses  was  $125.  The  amount  realized  on  tlie 
execution  sale  of  them  by  the  constable  was 
$180.  A  witness  for  plaintiff,  one  Wllber,  tes- 
tified that,  hi  his  ophiion,  tiie  horses  were  worth 
$2.'50  at  tlie  date  the  constable  .seized  them,  on 
February  25,  1805.  Tlie  rtsponJeiit  (Hinteiiils 
that  the  only  evidence  to  sustain  the  jury  In 
finding  these  horses  worth  $:;50  is  that  of  Wll- 
ber,  and  that  one  of  the  reasons  of  the  com't  for 
granthig  a  new^  trial  w^as  that  said  Wilber  waa 
not  a  witness  qualified  or  competent  to  testify 
that  these  horses  were  worth  $250.  A  portion 
of  the  testhnony  of  said  Wfiber  Is  as  foHow.s: 
"I  reside  at  Great  Falls,  and  my  business  is 
transfer  business,  in  which  I  have  been  en- 
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gaged  for  a  little  over  seven  years.  I  think  I 
have  eighteen  hon>es  now  that  I  use  In  my  busi- 
ness. I  know  the  team  in  question.  I  know 
pretty  nearly,  I  guess,  what  the  market  value 
of  such  horses  as  are  In  controversy  here  was 
in  February  last  in  the  city  of  Great  Falls  and 
neighborhood.  I  do  not  know  what  the  market 
value  of  horses  was.  I  think  this  team  was 
worth  ?230."  There  was  no  objection  to  the 
testimony  of  Wilber,  but,  even  if  there  had 
been,  it  should  have  been  overruled.  It  is  true 
that  he  apparently  contradicts  himself  In  what 
he  says  as  to  his  knowledge  of  the  market  val- 
ue of  horses  in  Great  Falls  in  the  month  of 
February.  It  was  within  the  province  of  the 
Jury,  however,  to  determine  whether  this  con- 
tradiction detracted  from  the  weight  of  his  tes- 
timony. From  the  record  It  Is  apparent  that 
both  the  lower  court  and  the  attorney  who  tried 
the  case  for  defendant  misunderstood  the  rule 
of  law  applicable  to  the  proof  of  the  market 
value  of  these  horses.  This  appears  In  several 
places.  The  examination  of  one  McGovem, 
who  knew  the  horses  (a  witness  for  plalatlff), 
was  as  follows:  "My  business  in  the  past  six 
or  seven  years  has  been  general  team  work, 
freighting,  and  all  klnils  of  team  work.  In  my 
freighting  I  have  been  handling  heavy  horses, 
from  twelve  to  sixteen  hundred.  I  have  been 
using  those  horses,  freighting  In  the  vicinity  of 
Great  Falls  and  Fort  Benton,  all  through  this 
i-ountry  here.  I  have  been  engaged  hi  that 
kind  of  work  shice  1887.  That  time  has  been 
piit  in  In  Montana  in  and  about  Great  Falls. 
Q.  State  what,  in  your  opinion,  this  team  was 
worth  at  that  time.  (Defendant  objects  to  tht> 
qiiestlon,  l)eranse  the  witness  has  not  l>een 
shown  competent  to  know  the  market  value  of 
horses  111  the  vicinity  of  Great  Falls  at  that 
time.  Objection  sustained.)  Q.  You  may 
state  whether  or  not  you  are  acquainted  with 
the  value  of  such  a  team  as  the  team  In  question 
on  February  last.  (Defendant  objects  to  the 
question,  upon  the  ground  that  it  is  Immaterial 
and  Irrelevant  The  market  value  Is  the  time 
criterion.  Objecfon  sustained.)  Q.  You  may 
state  what,  in  your  opinion,  this  team  was 
worth  in  February,  1895.  (Defendant  objects 
to  the  question,  upon  the  grounds  urged  in  the 
last  objection.  Objection  sustainel.)"  The 
rulings  of  the  court  as  to  McGrOvem's  testimony, 
and  as  to  the  testimony  of  otlier  witnesses  in- 
troduced by  the  pialntiff  for  the  purpo-je  of 
proving  value,  were  clearly  erroneous.  It  was 
Impossible  to  determine  the  exact  market  value 
of  these  horses  in  the  month  of  February. 
They  had  not  been  sold.  All  the  law  required 
of  the  plaintiff  was  to  show  what  they  would 
reasonably  have  brought  had  they  been  sold. 
The  rule  as  to  what  qualifies  or  renders  a  wit- 
ness competent  to  testify  as  to  the  market  value 
of  an  animal  so  common  as  the  horse  is  not 
the  same  as  the  one  governing  witnesses  who 
are  to  give  evidence  as  to  some  scientific  sub- 
ject with  which  experts  alone  are  conversant 
There  are  few  persons  of  common  understand- 
ing In  any  pert  of  this  state  who  do  not  possess 
some  general  knowledge  both  as  to  the  charac- 


ter and  value  of  horses  In  their  respective  lo- 
calities. The  subject  Is  one  made  generally  fa- 
miliar through  the  experience,  personal  or  ob- 
served, of  everyday  life.  Therefore  it  requires 
very  little  to  qualify  and  render  a  witness  com- 
petent to  testify  on  the  subject  of  the  value  of 
horses  hi  the  locality  hi  which  he  resides.  The 
witness  McGovem,  posscsshig,  as  he  did,  a  long 
liersonal  experience  with  horses  in  and  about 
Great  Fatts,  was  fully  qualified  to  express  his 
opinion  to  the  jurj'  as  to  what  this  team  was 
worth  in  the  month  of  February;  and  wheth- 
er he  could  recall  any  particular  sales  of  horses 
in  said  month  or  not  made  no  difference.  It 
was  proper  for  the  Jury  to  consider  his  opinion 
In  determining  the  market  value  of  these  horses. 

It  would  seem  from  these  rulings  that  the 
lower  court  entertained  the  view  that  the  only 
manner  In  which  plaintiff  could  have  estab- 
lished the  market  value  of  these  horses  was 
through  witnesses  who  were  both  expert 
horsemen  and  familiar  with  the  transactions 
in  horses  In  Great  Falls  during  the  month  of 
February.  Such  a  view  of  the  law  Is  un- 
sound. There  was  testimony  to  sustain  the 
verdict  of  the  jury  in  this  respect  Defend- 
ant admitted  that  the  horses  were  worth 
.?125.  At  a  forced  sale  under  an  execution 
they  had  brought  $180.  And  the  witness 
Wilber,  who  was  uulmpeachcd  and  qualified 
to  express  the  opinion,  stated  that  In  his 
opinion,  they  were  worth  ^2.50  at  the  time 
they  were  seized.  Under  these  conditions, 
the  lower  court  had  no  right  to  set  aside  the 
verdict  for  lusufHcIent  evidence  as  to  value. 

The  question  put  upon  cross-examination, 
as  to  whether  the  plaintiff,  Holland,  author- 
ized Olson  to  teU  it  around  the  country  that 
tliose  horses  belonged  to  him,  was  properly 
excluded.  No  evidence  had  been  Introduced 
by  defendant  to  show  that  Olson  was  the 
owner  of  the  horses.  The  answer  pleads  no 
estoppel  as  to  Holland.  It  was  not  suggest- 
ed that  Holland,  by  allowing  Olson  to  have 
the  custody  of  these  horses,  hail  misled  any 
one  into  giving  the  latter  credit.  The  court 
stated  that  it  would  not  permit  the  question 
at  that  stage  of  the  trial,  and  defendant 
made  no  effort  to  lay  a  foundation  for  the 
introduction  of  any  such  testimony. 

It  is  assigned  as  error  that  the  court  re- 
fused to  strike  out  the  testimony  of  a  wit- 
ness as  to  a  conversation  he  had  had  wltli 
Catlin.  The  court  instructed  the  jury  that 
the  conversation  should  not  be  considered  as 
affecting  defendant.  The  error  in  the  ad- 
mission of  it.  If  any,  was  cured  by  the  In- 
struction. 

The  Instructions  objected  to  stated  the  law 
correctly.  The  instruction  referred  to  In  as- 
signment of  error  numbered  4  does  not  com- 
ment upon  the  evidence;  it  simply  mentions 
it 

Was  the  showing  of  newly-discovered  evi- 
dence sufficient  to  justify  the  court  In  grant- 
ing a  new  trial?  We  think  not  It  is  stat- 
ed by  Catlin  In  his  affidavit  that  he  had 
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learned  that  one  George  Panntck  would  tes- 
tify to  certain  thinKi^.  for  all  that  appears, 
his  knowledge  of  what  Tannlck  would  testify 
to  was  obtnineil  through  hearsay  sources  on- 
ly. Moreover,  there  1h  a  flat  eontradU-tlon  In 
his  statement  that  he  had  h-arned  since  the 
trial  that  Pannlck  would  testify  to  certain 
facts,  and  the  subsequent  statement  contain- 
ed in  his  aflldarlt  that  he  had  tried  to  a.scer- 
taln  Pannlck's  whereabouts  before  the  trial. 
He  certainly  must  have  had  reason  to  be- 
lieve that  Pannlck  could  furnish  him  with 
some  evidence  if  he  inquired  for  him  before 
the  trial.  A  mere  Inquiry  of  an  e.x-sherlff 
of  another  county,  however,  shows  no  snffl- 
clent  diligence  for  obtaining  the  testimony 
Pannlck  might  possibly  have  given  at  the 
trial.  Handley,  who.  Catlin  and  Clark  swear, 
told  of  having  had  a  conversation  with  the 
plaintiff,  Holland,  swears  positively  that  he 
did  not  make  any  such  statement  to  Catlin; 
and  we  fall  to  see.  under  this  condition  of 
affairs,  wherein  the  defendant  wonld  hare 
been  benefited  by  having  Handley  called  as 
a  witness  on  another  trial.  An  appellate 
court  does  not,  as  a  rule.  Interfere  with  the 
discretion  possessed  by  a  trial  court  In  grant- 
ing or  refusing  a  new  trial;  but,  when  It  op- 
pears  that  such  discretion  ha.s  been  exercised 
without  any  sufficient  or  substantial  reason. 
It  must  be  controlled.  The  causv*  is  remand- 
ed, with  directions  to  the  lower  court  to  set 
aside  Its  order  granting  a  new  trial. 

PKMBEKTOX,  C.  J.,  and  HUNT,  J.,  concur. 


WEtCOME  v.  HOWELL. 
(Supreme  Court  of  Montana.  June  21.  1807.) 
Appeai.— TiMR  OP  Taking— DrsMis-MAL. 
rniler  section  1723,  Code  Civ.  Proc.  un- 
Ifps  nn  nppenl  from  .1  judgnK>iit  nnidcrod  on  an 
apl"'iil  fii'iii  n  jnwticc  Ix'  tHkrn  within  90  dn.vs 
nfUT  the  entry  of  the  jiitlKMivnt  aitin-nled  froni, 
it  is  of  no  avnil,  and  ninst  \w  di«nii.s.sod. 

Appeal  from  illstrict  court.  I'ark  wunty; 
»!mk  Heury.  .Fudge. 

Action  brought  by  IJeorge  Welcome  against 
Rd.  Howell  under  tlie  statute  of  forcible  d«^ 
talner.  From  the  Judgment  of  the  court  be- 
low, defendant  appeals.    Dismissed. 

W.  H.  Poorman,  for  appellant.  K.  C.  Day, 
for  respondent. 

Hl^NT.  J.  This  action  was  brought  by 
plaintiff  before  a  Justice  of  the  pence,  under 
the  statute  of  forcible  detainer.  The  defend- 
ant had  Judgment  In  the  justice's  court. 
From  that  Judgment,  plaintiff  appealed  to  tlip 
district  court.  In  the  district  court,  plnln- 
tlff  recovered  Judgment,  and  defendant  at- 
tempts to  prosecute  his  appeal  from  said 
Judgment  to  this  court.  The  record,  how- 
ever, discloses  that  there  Is  no  ai)pejil  before 
us  which  can  he  entertained.  Tlie  Judgment 
of  the  district  court  was  duly  reudoied  and 


entereO  July  1,  1896.  Defendant's  notice  of 
appeal  from  the  aforesaid  Judgment  was 
served  October  7.  ]R!)0.  or  more  than  90  days 
after  the  Judgment  of  the  district  court  was 
entered.  Section  17*23.  Code  Civ.  Proc.,  pro- 
vides that  an  appeal  may  be  taken  "from  a 
Judgment  rendered,  on  an  appeal  from  an  In- 
ferior court,  within  ninety  days  after  the  en- 
try of  such  judgment."  It  appears,  there- 
fore, that  this  appeal  was  taken  after  the  ex- 
piration of  the  time  limited  by  the  statute, 
and  on  that  account  is  of  no  avail,  and  must 
be  dismissed.  Calderwood  v.  Peyser,  42  Cal. 
110;  DooUng  v.  Moore,  20  Cal.  142.  Por 
lack  of  Jurisdiction,  the  appeal  is  dismissed. 

PEMBERTOX,  C.  J.,  and  BUCK,  J.,  concur. 


MILES  V.  COUTTS  et  al. 
(Supreme  Court  of  Jloiitana.     .Tune  21,  1807.) 

MCCIIA.MC'S     LiKN  — KlOHTH   OP   8rB(  OXTKACTuHS  — 
CilNTKACT  TO   BaK   LlKNS. 

The  building  contractor  and  the  owner  of  a 
building  cannot,  l).v  contract  between  tlicni,  de- 
prive all  other  ncrKon.")  who  laljor  and  fiiniisli 
nintcrials  in  the  construction  of  the  building  of 
llieir  right  to  claim  u  lien  thereon,  without  their 
assent. 

Api)eal  from  district  court.  Park  county; 
D.  .T.  Rose,  .Judge. 

Action  brought  by  A.  W.  Miles  against  A. 
F.  (.'outts  and  others  to  foreclose  a  niechnn- 
Ic's  Hen.  From  the.  Judgment  of  the  lower 
court,  plaintiff  appeals.    Reversed. 

This  Is  an  action  to  foreclose  n  mechauic'x 
lien,  brought  by  plaintiff,  who  is  a  material 
ninn,  and  claims  a  Hen  as  such.  Tlie  com- 
plaint Is  In  the  usual  fonn  used  In  casts  o^ 
tills  kind.  The  answers,  after  denying  t'.l.'i 
several  allegations  of  the  complaint,  allege: 
".\ud,  for  a  further  and  separate  defense  to 
the  .said  action,  defendant  alleges  t!iat  on 
the  27tli  day  of  May.  1802,  tlie  defendant 
Frank  Ilenrj-  entered  Into  a  written  contract 
with  A.  F.  Contts  for  the  erection  of  a  dwell- 


ing hou.se  upon  lots  named  In  the  complaint, 
I  by  tlie,  terms  of  which  the  said  Coufts  was 
at  his  own  cost  ami  expense  to  build  and 
erect  the  dwelling  house  mentioned  In  the 
conipiaint.  and  was  to  furnish  all  labor  and 
material  for  the  construction  thereof  at  his 
own  projier  cost  and  exjiense,  under  the  di- 
rection of  (;all)raith  and  Fuller,  architects, 
a<-cordltig  to  certain  i)lans  and  specifications 
mentioned  in  the  contract."  It  is  conceded 
tliat  the  building  contract  provided  for  an.l 
included  tlie  furnishing  of  the  glass  to  be 
used  in  tlie  building,  for  wlilcli  jdaiiitiff  sues 
In  tills  action.  Said  Coiitts.  by  tli(>  terms  of 
tlie  contract,  was  to  have  said  dwelling  honse 
completed  on  or  before  the  1st  <lay  of  Xo- 
veinl)er,  l.V<)2.  and  agreed  to  pay  fornll  labor 
and  iiiatd-ial.  and  to  allow  no  liens  to  Ix. 
tlle.l  on  said  dwelling.  Defendant  Ilenrv 
claims  that,  by  tlie  terms  of  said  contract 
between  hiuLself  and  Coutts,  the  plaintiff  Is 
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estopped  from  claiming  any  lien  for  material 
furnislied  upon  said  premises,  or  any  part 
tliereof.  The  written  contract  referred  to  in 
('.pfpndnnfs  answer  is  filed  as  an  exhibit 
with  the  answer.  The  eleventh  clause  of 
said  contract  reads  as  follows:  "Said  con- 
tractor agrees  to  pay  for  all  labor  and  ma- 
terial, and  allow  no  liens  to  be  filed  on  said 
building,  and  the  said  proprietor  reserves 
the  right  to  pay  off  and  discharge  any  liens 
that  may  be  filed,  out  of  sums  due  said  con- 
tractor, as  hereinabove  provided."  To  the 
answer  the  plaintiff  filed  a  demurrer,  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  defense.  The  court  below 
overruled  the  demurrer,  and,  plaintiff  declin- 
ing to  further  plead,  the  cause  came  on  for 
trial,  and  judgment  wa.<<  rendered  against 
the  plaintiff  for  costs.  From  this  Judgment, 
plaintiff  appeals. 

J.  A.  Savage  and  E.  C.  Da.v.  for  appellant. 
A.  J.  Campbell,  for  respondents. 

PEAIBEnTON,  a  J.  (after  stating  the 
facts).  The  plaintiff  in  this  ease  is  a  mate- 
rial man,  and,  as  such,  is  endeavoring  to 
enforce  a  lien  agamst  tlie  premises  in  ques- 
tion. It  is  conceded  tliat  he  is  entitled  to 
the  relief  he  seelis  in  this  suit,  unless  he  is 
estopped  and  barred  from  claiming  a  lien 
by  the  terms  of  the  eleventh  clause  of  the 
contract  entered  into  by  and  between  the 
original  contractor  and  the  owner  of  the 
building  and  premises  in  controversy,  which 
clause  is  pleaded  by  the  defendants.  This 
clause  is  given  in  full  in  the  statement 
above.  It  cannot  be  disputed  that  our  lien 
law  gives  a  material  man  a  Hen  for  the  ma- 
terials fnrnliilied  by  him  in  tlie  construction 
of  a  building.  He  is  as  much  entitled  to  a 
lien  under  the  law  as  a  contractor,  subcon- 
tractor, or  lalwrer.  The  material  questions 
here  i)resented  are  two:  First.  Are  the  terms 
of  the  clause  in  the  contract  between  the 
contractor  and  owner  of  the  building  so  ex- 
plicit as  to  admit  of  but  one  interpretation, 
namely,  to  forbid  the  claiming  of  a  lieu  by 
the  original  contractor  and  all  other  persons 
furnlsliing  labor  or  material  in  the  construc- 
tion of  the  building?  Second.  Can  the  con- 
tractor and  owner  of  the  building,  by  con- 
tract, deprive  all  other  persons  wlio  labor 
and  furnish  materials  in  the  construction  of 
a  building  of  tlielr  right  to  claim  a  lien  there- 
on witliout  tlielr  assent? 

It  is  not  disputed  tliat  all  persons  to  whom 
the  law  gives  a  lien  ma.v  waive  it  by  proper 
agi'cement.  These  questions  have  been  very 
extensively  discusse<l  by  the  supreme  court 
of  Pennsylvania.  The  laws  of  that  state  are 
very  similar  to  ours  as  to  the  persons  who 
are  entitled  to  a  Ilea.  In  a  number  of  cases 
the  supreme  court  of  that  state  has  held,  in 
effect,  that,  where,  a  contractor  covenants 
with  the  owner  of  the  liuililing  not  to  file  a 
lieu  or  permit  lleu.s  to  l)c  filed  by  otiiers, 
the  subcontractor  and  all  x>ersons  furuishin(; 


labor  or  materials  were  estopped  or  deprived 
by  such  contract  from  claiming  liens  on  the 
liremises.  This  holding  is  upon  the  theory 
that,  "the  only  connection  between  the  own- 
er and  the  subcontractor  I>elng  through  and 
by  means  of  the  contract  between  the  owner 
and  tlie  principal  contractor,  the  subcontract- 
or Is  chargeable  with  notice  of  all  its  terms 
I  and  stipulations,  and  is  bound  thereby." 
!  Schroeder  v.  Galland,  134  Pa.  St.  277,  19  Atl. 
I  632.  In  Nice  v.  Wallier,  153  Pa.  St.  123,  25 
Atl.  1066,  the  court  collate  and  discuss  their 
former  decl.«<lons  on  these  questions.  In  th« 
case  just  cited,  the  court,  while  it  adheres 
to  the  doctrine  as  laid  down  in  Schroeder  v. 
(ialland,  supra,  and  other  cases  commented 
upon,  8a.vs:  "In  order  to  prevent  a  contract- 
or or  subcontractor  from  filing  a  lien  against 
a  building,  there  must  be  an  express  cove- 
nant against  liens,  or  a  covenant  resulting 
as  a  necessary  implication  from  the  language 
employed;  and  the  Implied  covenant  should 
so  clearly  appear  that  the  mechanic  and  ma- 
terial men  can  understand  it  without  con- 
suiting  a  law^yer  as  to  its  legal  effect.  If  a 
contract  is  so  worded  as  to  be  fairly  subject 
to  another  construction,  it  is  a  sufficient  rea- 
son why  it  should  not  be  held  to  bar  the 
right  of  the  subcontractor  to  file  a  lien.  It 
will  be  observed  that  the  eleventh  clause  of 
the  contract  involved  in  this  case,  after  stat- 
ing that  the  contractor  would  pay  for  all  la- 
bor and  material,  and  allow  no  Hens  to  be 
filed  on  the  building,  reserved  in  the  same 
sentence  the  right  to  the  owner  to  pay  off 
and  dlschai-ge  any  Hens  that  might  be  filed 
out  of  sums  due  said  contractor.  Contract.-« 
containing  the  same  or  similar  terms  and 
stipulations  have  been  held  not  to  bar  sub- 
contractors, laliorers,  and  material  men  of 
the  right  to  claim  Hens  upon  a  building. 
Loyd  V.  Krause.  147  Pa.  St.  402,  23  Atl.  (502. 
and  other  cases  discussed  in  Xice  v.  Wailter. 
supra.  Some  of  these  cases  hold  that  the 
reservation  of  the  right  by  the  owner  to  pa.v 
off  Hens  out  of  the  money  due  the  contract- 
or, by  implication,  concedes  the  right  to  ma- 
terial men  and  others,  under  such  contracts, 
to  claim  and  file  Hens.  In  other  words,  such 
contracts  are  held  to  be  capable  of  two  in- 
terpretations, and  are  not  so  explicit  in 
terms  as  to  defeat  the  right  to  claim  a  Hen 
by  others  than  those  who  are  parties  to  the 
contract.  Such  contracts  are  held  to  be  de- 
fective according  to  the  rule  stated  in  Xlce  v. 
Walker,  supra. 

We  doubt  If  the  terms  of  the  contract  under 
discussion  are  sufficiently  explicit  to  absolntel.v 
exclude  the  right  to  claim  Hens  against  tlie 
premises  in  controversy,  under  tlie  authorities 
refill-red  to.  But,  even  if  tliere  was  no  doubt 
In  our  minds  upon  this  point,  we  are  still  con- 
fronted with  the  graver  question  as  to  tlie 
power  of  the  contractor  and  the  owner  of  the 
building,  by  contmct  between  themsdvos 
alone,  to  deprive  all  other  persons  who  lalxir 
or  furnish  materials  in  the  construction  of  the 
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bnlldins  of  tbeir  rlgbt  to  claim  and  enforc«  a 
Uen  thereon  without  their  assent  Bolaot,  In 
bis  work  on  Mechanics'  Liens  (section  747), 
says:  "Admitting  that  a  contractor  may,  by 
provision  In  the  building  contract,  cut  himself 
oS  from  tbe  benefits  of  the  mechanic's  lien 
law,  his  right  to  keep  subcontractors  and  ma- 
terial men  in  the  second  degree  from  claiming 
liens  is  not  so  clear."  After  admitting  that 
a  majority  of  the  decisions  hold  that  a  clearly 
expressed  covenant  between  the  contractor  and 
owner  to  that  eCTect  will  preclude  the  claiming 
of  Hens  by  any  one,  this  author,  in  section  748, 
says:  "Tbe  rale  requiring  agreements  to 
waive  mechanics'  liens  to  be  clearly  expressed 
applies  with  even  additional  force  when  tbe 
agreement  Is  Invoked  to  cut  off  tbe  rights  of 
subcontractors  or  material  men  In  the  second 
Aegree."  While  It  must  be  conceded  that  a 
majority  of  the  decisions  hold  that  a  clearly 
expressed  covenant  In  a  contract  between  the 
contractor  and  the  owner,  that  no  Hens  shall 
be  allowed  afraln«t  the  building,  will  bind  the 
contractor  and  all  other  persons  performing 
labor  or  furnishing  materials  In  tbe  construc- 
tion of  a  building,  still  that  doctrine  cannot  be 
claimed  to  be  the  settled  rule  of  law  on  tbe 
cubject.  In  Whittler  v.  Wilbur,  48  Cal.  175 
'a  suit  by  material  men),  where  the  contractor 
''bad  contracted  with  tbe  owner,  among  other 
things,  to  save  tbe  premises  from  any  liens, 
and  which  contract  was  pleaded  by  tbe  owner, 
tbe  court  said:  "And  In  such  cases  the  con- 
n-actor and  owner  cannot  deprive  tbe  mate- 
rial man  of  his  Uen  by  Introducing  a  stlpnla- 
tlon  Into  the  building  contract,  by  which  tbe 
contractor  agrees  to  Indemnify  tbe  owner 
against  any  lien  by  persons  furnishing  mate- 
rials to  be  used  in  tbe  constmctlon  of  tbe 
tralldlng."  Norton  t.  Clark,  27  AU.  252,  ii 
a  strong  case  In  point.  Tbe  suit  was  to  en- 
force a  mechanic's  lien.  Clark  was  the  con- 
tractor. In  the  written  contract  between  Clark 
and  tbe  owner  there  was  an  explicit  stlpn- 
latlon  "that  no  liens  should  exist  or  be  claimed 
for  any  labor  or  materials  furnished  by  Clark 
or  others  employed  by  him."  On  the  trial  the 
plaintiff  introduced  In  evidence  the  contract 
'between  tbe  contractor  and  owner,  to  prove 
tbe  agency  of  tbe  contractor  to  hire  labor  and 
purchase  materials.  In  discussing  the  case 
the  supreme  court  of  Maine  say:  "The  fact 
that  such  a  contract  was  made  clearly  tends 
to  prove  that  tbe  owner  consented  to  the  tar- 
nishing of  labor  and  materials  by  others  at 
Clark's  procuration.  He  conld  not  reasonably 
jave  expected  Clark  to  personally  perform  all 
tbe  labor,  and  have  on  band  all  the  materials. 
He  must  have  anticipated  that  Clark  wonld 
procure  much  of  tbe  labor  and  materials  from 
stbers.  Hence  bis  consent  thereto  may  be 
reasonably  inferred  from  his  making  such  a 
lonu-dct.  The  written  contract,  when  admlt- 
'ed  and  read  in  evidence,  disclosed  a  stipula- 
tk»  by  Clark  that  no  liens  should  exist  or  be 
<Uato  -d  for  any  labor  or  materials  furnished 
»jr  Otak'-'  or  by  others  employed  by  him.  The 
miwi'    LtUned  that  ttaia  stipulation  barred  the 


plalntltra  Uen,  though  be  had  no  prevtooa 

knowledge  of  It,  he  having  acted  under  Clark, 
and  having  put  in  the  contract  as  pan  of  bis 
evidence.  The  court  ruled  otherwise,  and  the 
owner  excepted.  The  argument  is  that,  hav- 
ing put  the  contract  in  evidence,  the  plaintiff 
is  bound  by  Its  terms.  Not  so.  Tbe  plaintiff 
did  not  put  it  in  as  bis  contract,  but  only  as  a 
written  admlBsion  by  tbe  owner,  tending  to 
prove  consent  by  blm.  The  plaintiff,  having 
no  knowledge  of  tbe  stipulation,  cannot  be  de- 
prived by  it  of  any  rights  be  bad  acquired  by 
contract  or  by  statute,  even  though  he  prove 
it  as  a  circumstance  to  establish  such  rights. 
Neither  does  tbe  fact  that  the  plaintiff  was  In 
Clark's  employ  make  him  subject  to  any  stlp- 
nlations  Clark  might  choose  to  make  with  oth- 
ers. This  particular  stipulation,  like  all  other 
stipulations,  binds  only  those  who  made  it 
or  assented  to  It.  The  plaintiff  did  neither." 
We  think  the  conclusion  reached  by  tbe  court 
In  the  case  Just  quoted,  that  tbe  stipulation 
under  discussion,  "like  all  other  stipulatlona. 
binds  only  those  who  made  It  or  assented  to 
It,"  is  tbe  only  Just  and  legal  conclusion  of 
which  tbe  case  Is  susceptible.  We  are  not 
prepared  to  bold,  notwithstanding  the  major- 
ity of  the  decisions  be  that  way,  that  rights 
conferred  upon  a  person  by  statute  may  be 
contracted  away  by  a  contract  made  by  oth- 
ers, to  which  be  haa  never  assented,  and  of 
which  be  has  no  knowledge.  We  think  such 
a  construction  of  our  statute  in  relation  to 
mechanics*  liens  to  nnautborized,  and  would 
result  In  defeating  tbe  end  bad  In  view  by  Its 
enactment,  by  practically  depriving  tbe  per- 
sons sought  to  be  l>aieflted  of  all  protection 
under  its  provisions.  We  think  the  court  be- 
low erred  in  overruling  tbe  demurrer  of  plain- 
tiff to  tbe  answer.  The  Judgment  Is  reversed, 
and  the  cause  remanded,  with  Instractlona  to 
sustain  tbe  demnrrer. 

HUNT  and  BUCK,  JJ.,  concnr. 


(19  Mont.  667) 
RUMNKT  LAND   &   CATTI^E   CO.   v.   DE- 
TROIT  &    MONTANA    CATTLB    CO. 
(Supreme  Court  of  Montana.     June  24,  1807.) 
Appbai,  mov   ORnsn— Bkihoiiio  up  Evtdencb. 

Under  Code  Civ.  Proc.  1895,  on  appeal 
from  an  order  the  only  mode  of  bringing  np  the 
evidence  relied  on  before  the  court  on  the  bear- 
ing of  the  motion  (or  tbe  onler  ii  by  bill  of  ex- 
ceptions, eicept  where  the  Code  authorizes  an- 
other mode,  and  In  tbe  absence  of  such  bill  the 
evidence  will  not  b*  eonaidered  aa  properly  iden- 
tified on  appeal. 

Appeal  from  district  court,  Caacade  county; 
O.  H.  Benton,  Judge. 

Action  by  the  Rumney  Ijand  &  Cattle  Com* 
pany  against  the  Detroit  &  Montana  Cattle 
Company,  in  which  there  was  a  Judgment  bf 
default  in  favor  of  plaintiff.  Ftom  an  order 
denying  a  motion  to  set  aside  tbe  default  and 
Judgment,  defendant  appealed.  Plaintiff  moves 
to  strike  from  the  transcript  defendant's  answer 


Digitized  by 


Google 


»96 


40  PACIFIC  RBPOBTBBi 


<Mont 


'  and  certain  nlDdaTlts  fll<><1  before  the  bearing 
'  of  said  motion.     Motion  gi-antcd. 

Tlie  transcript  on  appeal  coutalns  tbe  follow- 
ing papers:  (1)  A  complaint  filed  April  14, 
1806;  (2)  a  summons  showing  personal  serv- 
ice on  April  17,  1890;  (3)  the  entry  of  a  de- 
fault by  reason  of  defendant's  failure  to  answer 
within  the  time  prescribed  by  law,— on  June  2, 
ISOi!;  (4)  a  decree  sl«uod  August  19,  18;)6;  (5) 
notice  of  motion  and  a  motion  to  set  aside  tiie 
default  and  Judgment  on  the  ground  of  a  mis- 
talce  and  excusable  neglect,  filed  on  October  3, 
18U0;  (fi)  an  answer  marl<ed,  "Filed  on  Oct. 
2d,  1890;"  (7)  certain  affidavits  filed  prior  to 
the  hearing  of  the  motion;  (S)  order  denying 
motion,  dated  Novemlier  0,  189(5;  (0)  notice  of 
apiieal,  etc.  The  certificate  of  the  clerk  of  the 
district  court  In  the  transcript  is  as  follows: 
"I  hereby  certify  that  the  foregoing  Is  a  full, 
true,  and  con-ect  copy  of  the  proceedings  had 
in  the  cause  in  which  the  liurauey  Land  and 
Cattle  Company  Is  plaintiff  and  the  Montana 
Cattle  Company  Is  defendant  [enumerating  the 
papers  mentioned],  and  that  this  certificate  is 
made  after  comparing  tlie  foregoing  transcript 
with  the  original  documents  on  file  in  my  oittce." 
Tbe  api>eal  is  from  the  order  denying  the  mo- 
tion to  set  aside  the  default  and  Judgment 

Toole  &  Wallace,  for  appellant  Clayberg, 
Corbett  &  Guun,  for  respondent 

BUCK,  J.  (after  stating  the  facts).  He- 
spondent  mores  to  strike  from  the  transcript 
the  answer  of  apiMtliant  and  the  affidavits. 
Tbe  ground  for  the  motion  ia  that  there  is  no 
identlQcailon  of  tbeso  papers  (or  tbe  purpoe 
of  showing  that  they  were  used  on  the  motion 
to  set  aside  the  default  and  Judgment  On  ap- 
I»^  every  presumption  In  favor  of  its  correct- 
ness attaches  to  a  decision  or  order  of  the  dis- 
trict court  Hence  It  Is  incumbent  on  the  ap- 
pellant to  show  wherein  any  en-or  has  l)e(n 
committed  by  the  lower  court  Tbe  transcript 
must  show  the  error  directly,  not  by  way  of  In- 
ference or  presumption.  If  It  is  necessary  to 
consider  the  evidence  on  which  an  order  Is 
based,  to  determine  whether  or  not  error  has 
been  committed,  that  evidence,  properly  au- 
thenticated and  properly  Identified  as  linvinj 
been  u^ed  or  as  having  been  before  the  court 
at  the  time  it  made  Its  order,  must  be  in  tbe 
record,  or  a  motion  to  dismiss  tlie  appeal  so  far 
as  any  such  evidence  is  concerned  must  be 
granted.  On  the  same  principle,  a  motion  to 
strike  from  a  transcript  imautlienticated  or  un- 
identified matter  must  also  prevail.  The  cer- 
tificate of  the  clerk,  so  far  as  It  autlienticaies 
the  affidavits  asked  to  be  stricken  out  as  true 
copies  of  the  ori!;lnaL<i  on  file  in  tlie  lower  court. 
Is  sufficient  under  section  17.'!9,  (;ode  Civ.  I'roe. 
.  1803.  The  answer  of  api>elliint,  ix)ssibly  ten- 
dered in  the  lower  court  when  the  mtit'oii  to  .-^et 
aside  the  default  was  made,  could  not  even  h:)ve 
been  a  record  of  the  lower  court,  for  tbe  dale  of 
tbe  filing  marked  on  It  Is  subse<|ueut  to  the 
date  of  tbe  final  Judgment  or  decree.  If  it  was 
tendered  on  the  theory  that  it  should  U:  filed 


In  the  event  of  the  default  Iwlng  set  aside, 
clearly  tbe  cleric  bad  no  authority  to  mark  it 
"Piled"  at  the  date  of  such  tender.  He  might 
properly  have  marked  it  "Filed  for  the  ptir- 
poses  of  the  motion  to  set  aside  the  default," 
but  be  should  not  have  marked  It  filed  as  a  rec- 
ord In  the  action.  It  has  been  decided  in  this 
court  In  a  recent  ease  (State  v.  Mlllls,  48  Pac. 
773)  that  under  section  1739,  supra,  a  clerk  can- 
not certify  evidence,  oral  or  written,  as  liav- 
iug  been  before  the  court  or  as  having  been 
the  only  evidence  before  it,  on  the  bearing  of 
a  motion  for  an  order  after  final  Judgment. 
This  Is  the  law  under  the  Code  of  Civil  I»ro- 
cedure  of  1S95.  If  the  case  of  Bookwalter  ▼. 
Conrad,  14  Mont  Gl.  35  Pac.  22;;,  and  tbe 
previous  Montana  cases  cited  therein  as  au- 
thority, conflict  witli  this  rule,  they  inu.st  give 
way  to  It.  These  iast-mentioncd  deci  Ions  were 
prior  to  tiie  adoption  of  the  Codes  of  IHK)-,  and 
although  section  438,  Code  Civ.  Pi-oc.  1«S7,  un- 
der which  they  were  determined.  Is  substan- 
tially tbe  same  as  sections  1737,  1739,  Code  Civ. 
Proc.  1895,  nevertheless  we  do  not  think  that 
a  proper  distinction  was  drawn  between  the 
clerk's  certificate,  as  simply  autlieniU-ating  pa- 
pers in  a  transcript  as  true  copies  of  the  oilg- 
Inals  on  file,  and  the  proper  method  of  identi- 
fying them  as  evidence  used  on  the  hcaKng  be- 
fore the  court  Many  of  tbe  earlier  Montana 
decisions  adhered  to  this  distinction,  and  many 
decisions  of  tbe  supreme  court  of  California 
could  be  cited  to  show  it 

This  brings  us  face  to  face  with  the  question, 
what  Is  the  proper  method,  oo  appeol  from  an 
order,— when  the  respective  attorneys  have 
not  certified  to  a  transcript  or  the  statutes 
have  not  provided  another  mode, — of  identify- 
ing the  evidence,  oral  or  written,  before  the 
lower  court  on  tbe  hearing  of  the  motion  for 
the  order?  This  court  intimated  in  isLnte  ▼. 
Minis  that  it  was  inclined  to  follow  the  view 
of  the  law  entertained  by  .Tustlce  Works  (with 
whom  concurred  Justices  Fox  and  .McKar- 
land)  In  the  case  of  Soiners  v.  Somers,  81  Cal. 
CtJ8,  22  Pac.  9(17.  After  careful  consideration, 
we  now  adopt  that  view.  Under  the  Code  of 
Civil  Procedure  of  189.~>,  on  appeal  from  an 
order  the  only  proper  mode  of  bringing  up  for 
consideration  the  evidence  relied  on,  whether 
oral  or  written,  used  or  before  the  court  on 
the  hearing  of  the  motion  for  the  order.  Is  by 
a  bill  of  exceptions;  and  unless  such  evidence 
has  been  included  In,  and  made  a  part  of.  the 
record  by  bill  of  exceptions  taken  In  pursu- 
ance of,  and  prescribed  In,  said  Code,  it  Is 
not  and  cannot  be,  considered  as  properly 
identified  on  appeal.  Of  course,  the  general 
rule  does  not  govern  cases  where  the  Co<le 
authorizes  another  mode,  as,  for  example,  an 
order  on  a  motion  for  a  new  trial.  'I'lie  su- 
preme court  of  Citlifornia,  under  statutes  sim- 
ilar to  the  present  statutes  of  Montana,  had 
for  some  time  held  that  the  Judge  of  the  low- 
er court  could  by  his  certificate  Identify  the 
evidence  used  or  before  him  on  tbe  hearing  of 
tlie  motion.  In  Arnold  v.  Sinclair,  12  Mont 
ZiS,  29  Pac.  1124,  cited  In  Buukwalter  w.  Uoo 
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rad,  supra,  the  court  apparently  approved  of 
such  a  practice.  But  Justice  Works,  in  Som- 
ers  V.  Somers,  supra,  clearly  shows  tlint  tlio 
only  mode  proTidetl  in  the  Cmles  of  C.-iUfor- 
uiti  (\\iiose  provisions  on  the  subject  are  nub- 
Ma  nti;illy  the  same  as  those  »f  Montana)  for 
suih  Idenlilicatlou  is  by  a  formal  bill  of  ex- 
ci'iilions.  A\'e  (luote  tliis  api)licable  lanKUH;;e 
In  m  .lustlce  Works'  opinion,  on  jiage  (illi.  81 
( :il..  and  pa>;t>  '.»as,  22  Pac:  'It  Is  well  said 
ilijit  counsel  and  their  clients  should  be  pro- 
terted  wliere  they  have  followed  the  practice 
.i|. proved  by  this  court,  and  we  acknowledge 
;;ie  fi»i-c>'  of  the  sii;;(5estion.  Stranfiely  enough, 
;■  iirts  of  Jiistic:'  are  expected  to  perpetuate 
I :ifir  errors,  instead  of  correctins  them.  There 
is  a  lesitimale  reason  for  this  in  some  cases; 
f!)r  oxamj)lc,  where  property  rights  have 
jii'own  up  under  a  decision  which  is  subse- 
•Iiiently  ascertained  to  have  been  errone(jus. 
Hiir  such  a  doctrine  has  no  application  to  de- 
cisions affecting  mere  questions  of  practice. 
If  the  matter  were  one  which  could  be  con- 
trolled by  rules  of  law,  and  was  not  governed 
by  positive  law,  we  should  be  in  favor  of 
adoi)ting  a  rule  that  hereafter  all  cases  must 
be  jireseutcd  by  bill  of  exceptions,  but  that 
ciisos  now  pending  should  not  be  affected 
thereby.  But,  as  we  do  not  believe  that  this 
court  has  any  authority  to  regulate  the  mode 
of  presenting  papers  on  appeal  where  one  Is 
provided  for  by  statute,  we  feel  con-^tralned 
to  dismiss  the  apjwal  on  the  ground  that  the 
;>!ii)ers  could  only  be  presented  to  this  court 
by  bill  of  exceptions."  We  believe  It  Is  well 
in  settle  this  (luestion  of  practice  as  soon  as 
possible  in  this  state  under  its  new  Code,  and 
tliat,  in  laying  down  the  rule  as  we  have 
Mnted  It,  many  otherwise  prwsiblo  snarls  In 
I>ractice  will  heienfler  be  avoided.  The  mo- 
tion to  strike  fnni  the  recmvl  the  answer  and 
altli'nvlts  asked  to  be  stricken  from  It  Is 
sr.Tnted. 

PKMBEUTON,  C.  X,  and  IltNT,  J.,  con- 
cur. 


rilENKY    T.    CAT.nWEI.Ti.    Sheriff. 
(?niirrine  ("ourt   of  Mi)iil!iiia.     .Tune  :{().   l,St)7.) 

ATTA<:n.MKNT    or    MoKTr.AliKK    Pkoi'eutv — RinuT 

TO  Km:.\ii'iion<. 

I.t.'iv.  Colli.'.  S  ;!H(>!).  ix'i-.nitfiiip  the  nttiich- 
n;cMit  of  pcisciiiid  |iiiii>i  il.v  v.lilih  Ims  iiicii  iimri- 
t'.-iL-i'd.  Iriit  r<-<|iiiiiii'.-  tin-  (  lliicr  to  first  i>:iy  o(f 
ilii-  inortK>i):i-  di'lil.  bivcs  the  ollircr  no  rialit, 
iliicr  iHi.viii):  tlie  inDrtiiiiKc.  to  hnid  tlie  proiHTty 
iiij.li  r  iittinliiiiciit.  if  i'Xiiii|ii. 

'.i.  The  KiviiifT  of  n  ciiMtti'i  inortjr.'ific  mion  ox- 
eiimt  |iro|iert.v  does  not  pnvlinU'  n  inmi  from 
'Iniinini;  8Hch  property  n«  exempt  against  tlie 
Ciiiiiiis  of  all  other  persons. 

.\ppenl  fi-om  district  court,  tiallatlu  county; 
V.  K.  Armstrong.  .Tudge. 

.Action  brought  by  I).  A.  Cheney  agiilnst 
White  Caldwell,  slierllT  of  (Jallatin  county, 
to  reeover  for  the  unlawful  seizure  of  exempt 
property  on  a  writ  of  attachment.     Kroni  the 


Judgment  of  the  court  below,  plalntlfF  appeals. 
Reversed. 

This  is  an  action  to  recover  the  possession 
of  certain  iK'rsonal  proi)erty  described  In  the 
complaint.  The  defendant  Is  the  sheriff  of 
<inllatin  county,  and  as  swli  sheriff  took  i)os- 
sesslon  of  the  property  in  eouiroversy  umler 
a  writ  of  attachment  Issued  out  of  the  district 
court  of  said  county  in  a  ctise  wherein  one 
I'ower  was  plaintiff,  and  Cheney,  the  plaintiff 
In  this  ca.so,  was  defeiulant.  The  action  was 
trletl  b.v  the  district  court  upon  an  agreed 
statement  of  facis.  'llie  facts,  as  agretnl  up- 
on, are:  I'Mr.st,  that  j)laiiitifr.  Cheney,  was 
the  owner  of  the  property  in  coiitrovei-sy,  and 
entitled  to  Its  possessicm.  befinv  Its  seizure 
by  the  sheriff  under  the  writ  of  attachment 
In  the  suit  of  Tower  against  this  plaintiff; 
second,  tliat  Chene.v  was  indebted  to  Power, 
and  also  to  one  Koch;  third,  that  Cheney  had 
given  Koch  a  chattel  mortgage  uiK>n  the  prop- 
erty In  controversy;  fourth,  that  while  saUl 
chattel  mortgage  was  In  force  and  effect,  and 
a  matter  of  record.  Power  had  the  property 
mentioned  In  the  mortgage  attached,— the 
sheriff,  before  levying  the  attachment,  pay- 
ing to  Koch  the  amount  due  hlin.  and  secured 
by  the  chattel  mortgage  aforesaid;  fifth,  that 
the  proixn-ty  was  exempt  from  attacTiuicnt  or 
execution  under  the  statute  unle.ss  the  giving 
of  the  chattel  mortgage  by  Cheney  to  Koch 
had  the  effect  of  depriving  Cheney  of  his 
exemption,  and  of  subjecting  the  proper- 
ty to  Power's  attachment;  sixth,  that  the 
value  of  the  proi>erty  In  controversy  Is  $'J!>r>; 
seventh,  that  Cheney  promptly  chilmed  his 
exemption  when  the  property  was  attached 
by  the  sheriff,  and  that  the  sheriff  released 
It  to  him  as  exempt,  but  afterwards  retook  It 
under  the  writ.  The  case  was  tiled  to  the 
court  witliout  a  Jury,  and  the  court  found 
and  rendered  a  Judgment  in  favor  of  defend- 
ant. The  plaintiff  appeals  from  the  Judg- 
ment. 

W.  L.  Hollawny,  for  appellant.  Hartman 
Bros.  &  Stewart,  for  respondent. 

PKMBKUTOX,    C.    J.    (after    stating    the 
facts).     Tlie  (lUestion  presenti-d  for  detennl- 
uati()n  by  tlils  appeal  is  as  to  wliether  Chen- 
ey, by  giving  a  chattel  mortgage;  upon  liis 
j  exempt   jtersonal  property   to   Kocli,    waived 
I  liis  statutory  riglit  to  claim  said  property  as 
■  oxeinpt  against  the  claims  of  nil  other  persons. 
,  It  sct'iiis  that  the  court  below  held  tlmt  the 
I  .slicrifr.  liy  paying  off  the  amount  of  the  Koch 
,  iii(!cl)lcihiess  secured  by  tlie  ciiattel  mortgage 
I  given  by  Cheney,  tliereby  became  subrogjitt'd 
to   the    rights  of   the   mortgagee.     If  so,   he 
could  only  foreilose  the  mortgiige.     He  ac- 
'  (ptired  no  tight  thereby  to  attach  the  proper- 
j  ty.     Section  .ISIKK  Civ.  Code,  permits  the  at- 
ta<'hment  of  personal  proi»erty  which  has  been 
!  iiiorlgagod.   but   requires   the  otHcc-r  serv-ing 
the  writ,  before  taking  the  property,  to  pay, 
or  tender  the  payment  of,  the  amount  of  the 
mortgage  debt  and  Interest  to  the  mortgagee. 
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But  this  statute  has  b«  reference  to  property 
exempt  from  attachment.  Our  statute  does 
not  give  any  officer  any  authority  to  attach 
property  exempt  from  seizure  under  a  writ 
of  attaclimeut  or  execution.  Authority  is 
given  to  attach  or  levy  upon  property  not 
exempt.  Code  Civ.  Proe.  §  803.  The  sheriff 
can  only  acquire  the  right  to  attach  mort- 
gaged personal  property  which  is  not  ex- 
empt by  paying  off  the  mortgage  debt.  Be- 
cause a  person  is  willing  to  give  a  mortgage 
on  exempt  property,  or  by  dire  necessity  is 
compelled  to  do  so,  a  sheriff  or  other  creditor 
(•annot  pay  off  this  mortgage,  attach  and  take 
the  exempt  property,  and  leave  the  exemption 
chiimant  and  his  family  in  absolute  -want. 
When  exempt  personal  property  is  mortga- 
ged. It  Is  still  exempt  as  to  all  the  world  ex- 
cept the  mortgagee.  In  such  case  another 
creditor,  or  an  officer  for  him,  cannot,  by 
voluntarily  paying  the  mortgage  debt,  defeat 
the  statute  which  was  intended  to  keep  such 
I)erson8  and  their  families  from  becoming 
public  charges.  No  right  exists  in  any  one, 
under  our  laws,  to  take  exempt  property 
away  from  a  claimant,  against  his  will,  by 
any  writ.  Consequently  nobotly  can  be  sub- 
rogated to  such  right.  It  is  absurd  to  sup- 
pose that  there  can  be  any  such  thing  as  the 
subrogation  of  a  person  to  a  right  when  no 
right  exists.  Koch  never  had  any  right  to 
dispose  of  Cheney's  exempt  property  against 
his  will.  He  had  a  right  to  hold  and  dispose 
of  such  property  under  and  In  accordance 
with  the  terms  of  the  mortgage.  This  was 
not  against,  but  with,  the  consent  of  Cheney. 
Koch  never  had  any  right  to  attach  the  prop- 
erty. Con.«!equently  the  sheriff  could  not  be 
subrogated  to  such  right.  1  Cobbey,  Chat. 
Mortg.  {  199;  Thomp.  Homest.  &  Ex.  i  741; 
Buckley  v.  Wlieeler,  52  Mich.  1.  17  N.  W.  216; 
Irwin  V.  Walling  (Okl.)  44  Pac.  219.  The 
court  erred  in  finding  and  rendering  judgment 
in  favor  of  the  defendant.  The  Judgment  is 
reversed  and  the  cause  remanded,  with  direc- 
tion to  enter  judgment  on  the  agreed  state- 
ment of  facts  in  favor  of  the  plaintiff  for 
the  value  of  the  property.  Reversed  and 
remanded. 

HUNT  and  BUCK,  JJ.,  concur. 


LAWLOR  V.  KEMPER. 

(Supreme  Court  of  Montana.     June  14,  1897.) 

APPEAI RPVIEW  — EVIKESCE  —  IxsTBrrTiosB — 

Hakmless  Erkok—Wit.nrsses— Examination. 

1.  An  objection  that  evidence  was  not  admis- 
sible under  the  pleadings  cannot  be  first  raised 
on  appeni. 

2.  It  was  not  error  to  permit  defendant  to  be 
crosB-oxamined  as  to  whether  he  had  not  tes- 
tified in  a  certain  case  as  a  mining  expert,  where 
he  had  stated  on  direct  examination  Ihat  be  was 
not  a  mining  exiwrt. 

3.  There  was  no  error,  in  a  partnership  ac- 
counting, in  excluding  a  book  offered  by  defend- 
ant as  containing  a  list  of  all  property  belonging 
to  himself  that  he  had  turned  in  to  be  handled 


by  the  firm;  it  not  bdng  a  book  of  the  firm,  and 
it  being  conceded  that  certain  property  in  con- 
troversy was  not  listed  in  it. 

4.  Whether  certain  instructions  were  errone- 
ous will  not  be  determined  on  appeal  in  a  suit 
in  equity  for  an  accounting,  as  toe  findings  of 
the  jury  are  only  advisory. 

5.  Improper  conduct  of  counsel  in  the  argu- 
ment is  also  considered  harmless  in  such  a 
case. 

Appeal  from  district  court,  Silver  Bow  coim- 
ty:   W.  O.  Speer,  Judge. 

Action  by  William  V.  Lawlor  against  SimcoM 
V.  Kemi)er.  From  an  order  denying  a  motion 
for  a  new  trial,  defendant  appeals.    Affirmed. 

During  the  year  1891  and  a  portion  of  18f)2, 
plaintiff,  Lawlor,  and  defendant,  Kemper, 
were  partners  dealing  in  real  estate  In  Butte, 
Mont.,  under  the  name  of  Kemper  &  Lawlor. 
The  written  agreement  of  partnership  between 
them  provided  "that  all  gains,  profits,  and  in- 
crea.se  that  shall  or  may  come,  grow,  or  arl.se 
from  or  by  means  of  said  business  shall  be  di- 
vided between  them  share  and  share  alike." 
It  also  provided  "that  at  all  times  during  their 
co-partnership  they,  and  each  of  them,  will 
give  their  attendance,  and  do  theh:,  and  each 
of  tlieir,  best  endeavors,  and  to  the  utmost  of 
tiielr  skill  and  power  exert  themselves  for  their 
Joint  interest,  profit,  and  advantage."  The 
firm  dealt  chiefly  in  town  lots  which  one  or  the 
other  of  its  members  owned  individually,  or  to 
which  the  two  jointly  had  acquired  title. 
When  a  lot  owned  by  one  of  them  was  disposetl 
of,  a  commission  on  the  selling  price  was  cred- 
ited to  the  firm  as  a  profit.  Each  owned  indi- 
vidtinlly  some  mining  ground.  As  a  firm,  also, 
they  acquired  some  mining  property,  not  for 
the  express  purpose  of  dealing  in  any  ores  to 
be  extracted  therefrom,  but  rather  for  the  sake 
of  the  surface  ground  of  the  same  for  town- 
lot  purposes.  At  the  time  they  entered  Into 
the  partnership,  Kemper  owned  a  tract  of  land 
known  as  the  "Kemper  Addition."  It  was  a 
patented  placer  claim  originally.  There  being 
Indications  of  a  quartz  vein  within  Its  bounda- 
ries, Kemper  had  made  a  location  on  the  quartz 
therein  as  the  Ground  Squirrel  lode  claim.  He 
did  this  to  prevent  any  possible  question  be- 
ing raised  as  to  the  extent  of  the  placer  patent. 
The  persons  interested  In  this  lode  clalifi  were 
Kemper,  his  brother,  and  their  father  and 
mother;  the  latter  two,  however,  to  a  small  ex- 
tent only.  Kemper  had  full  authority  from  bis 
brother  and  parents  to  deal  with  this  lode 
claim  as  he  saw  fit.  Before  the  time  agreed 
upon  for  the  beginning  of  the  partnership  be- 
tween Kemper  and  Lawlor,  a  contract  had 
been  entere<l  into  between  the  owners  of  the 
lode  claim  and  one  Carter,  under  the  terms  of 
which  Carter  had  acquired  the  right  to  purchase 
within  a  certAln  time  a  certain  portion  of  the 
claim  for  the  sum  of  $15,000.  After  the  part- 
nership began,  and  during  its  existence,  lots 
were  sold  In  this  Kemper  addition,  and  commis- 
sions on  the  sales  thereof  credited  to  the  linn 
as  profits.  It  appears  that  Carter,  under  hia 
contract,  protreeded  (with  moneys  furnished 
by  Kemper  alone)  to  develop  this  lode  claim. 
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end  as  a  reBOIt  It  was  demonstrated  during  the 
year  1891  that  It  contained  a  mine  of  rich 
copper  ore.  Some  time  in  June,  1801,  Kemper 
aold  this  mine  and  certam  lots  in  the  Kemper 
addition  for  $22o,000.  This  price  included  the 
^15,000  to  be  paid  by  Carter  trader  nls  con- 
tract. This  money  was  paid  In  installments; 
the  last  payment  being  made  some  time  in 
July,  1892.  The  negotiations  for  the  sale  of 
the  lode  claim  consumed  a  number  of  days, 
and,  for  the  most  part,  were  had  in  the  real- 
«>state  ofSce  of  Kemper  &  Lawlor.  After  some 
$<'.2,000  in  payments  were  made,  on  December 
2Cth,  Kemper  and  Lawlor  had  a  monthly  set- 
tlement of  the  partnership  accounts.  At  this 
last-mentioned  date  nothing  was  said  about 
Lawlor's  right  to  a  part  of  any  commission  on 
the  sale  of  the  Ground  Squirrel  claim,  although 
he  (Lawlor),  knew  what  amount  of  the  pur- 
chase price  thereof  had  been  paid.  Another 
such  settlement  was  had  in  March,  1892,  and 
the  books  of  the  firm  contained  this  memonm- 
drmi.  In  Kemper's  handwriting:  "March  18th, 
'02.  Settled  in  full  to  date."  At  the  times  of 
said  settlements  there  was  no  entry  in  said 
books  as  to  the  Ground  Squirrel  lode.  Lawlor 
at  the  date  of  said  last  settlement  paid  Kemper 
a  balance  of  $228.40.  The  December  settle- 
ment was  made  before  any  demand  by  Lawlor 
for  a  commission  on  account  of  the  Ground 
Squirrel  sale,  and  the  March  settlement  after 
such  demand.  Kemper  refused  to  credit  Law- 
lor or  the  firm  with  any  commission  on  the 
Ground  Squirrel  lode  sale.  Thereupon  Lawlor 
Instituted  suit  against  Kemper  on  June  18, 
1892.  The  complaint  contained  the  following 
allegations:  "That  on  or  alwut  the  7th  day 
of  April,  A.  D.  1890,  plaintiff  and  defendant, 
at  Butte,  in  the  coimty  of  Sliver  Bow,  state 
of  Montana,  entered  into  and  formed  a  part- 
nership for  the  buying  and  selling  of  real  es- 
tate and  loaning  money,  and  as  general  estate 
agents,  under  the  firm  name  and  style  of  Kem- 
per &  Lawlor,  and  under  certain  articles  of 
agreement,  a  copy  of  which  is  hereto  annexed, 
marked  'Bzhlbit  A,'  and  made  part  of  this  com- 
plaint, and  that  they  thereafter,  on  said  Jan- 
i»ry  1,  1801,  entered  upon  and  commenced  to 
transact  the  business  of  such  co-partnership 
imder  their  firm  name;  that  under  the  terms 
of  the  said  agreement  each  partner  was  to  ac- 
count to  the  firm  for  all  receipts  and  commis- 
sions on  all  transactions  of  every  nature,  and 
for  all  loans  or  sales  made  by  either  of  them, 
be  the  same  collected  from  sale  of  their  own  in- 
dividual property,  or  in  their  transactions  for 
others;  that  since  the  commencement  of  said 
co-partnership  the  defendant  has  '(vTongfully, 
and  without  the  assent  of  the  plaintiff,  ap- 
plied some  of  the  money  or  receipts  and  profits 
of  their  business  to  his  own  use,  and  has  re- 
fused to  account  for  the  same  to  the  plaintiff, 
and  by  reason  thereof  has  become  Indebted  to 
said  co-partnership,  and  impeded  and  Injured 
the  bushiess  thereof;  that  plaintiff  has  re- 
peatedly requested  the  defendant  to  pay  said 
co-partnership  tlie  money  so  received  by  him 
and  misappropriated  as  aforesaid,  or  account 


to  said  firm  therefor,  but  that  defenlnnt  has 
heretofore  neglected  and  refused,  and  still  does 
neglect  and  refuse,  so  to  account,  and  con- 
tinues to  appropriate  the  same  to  his  own  use." 
The  prayer  of  the  complaint  was  for  a  dissolu- 
tion of  the  partnership  and  for  an  accounting. 
The  answer  specifically  denied  the  allegations 
of  the  complaint.  The  case  was  tried  to  a  jury. 
In  the  argument  of  the  case  before  the  Jury, 
one  of  the  attorneys  for  plaintiff  persistently 
commented  upon  certahi  evidence  which  had 
first  been  admitted  and  then  excluded  by  the 
court.  Coimsel  for  defendant  objected  to  this 
several  times,  and  the  court  admonished  said 
counsel  to  desist.  But  no  attention  seems  to 
have  been  paid  to  the  admonition  of  the  couit, 
and  the  counsel  continued  to  Indulge  In  the 
comments  forbidden.  The  court  submitted  spe- 
cial questions  to  the  Jury,  and  the  answers  or 
findings  were  in  favor  of  plaintiff.  The  court 
adopted  these  findings.  The  appeal  Is  from  an 
order  d<^nymg  a  motion  for  a  new  trial,  and  it 
also  purports  to  be  from  the  Judgment  of  the 
court,  although  the  record  falls  to  disclose  that 
any  Judgment  was  ever  rendered  on  the  find- 
ings. 

Forbis  &  Porbis,  for  appellant.  John  J.  Mc- 
Hattan  and  Geo.  Haldom,  for  respondent. 

BUCK,  J.  (after  stating  the  facts).  The  evi- 
dence is  sufficient,  in  our  opinion,  to  Justify  the 
action  of  the  lower  court  In  adopting  the  find- 
ings of  the  Jury,  and  making  them  its  own. 
The  sale  of  the  Groimd  Squirrel  lode  claim  was 
not  essentially  foreign  to  the  purposes  of  the 
co-partnei-ship,  and  the  evidence  as  to  the  gen- 
eral manner  in  which  the  business  of  the  firm 
was  conducted  and  the  practical  interpretation 
of  their  partnership  contract  by  Its  members, 
amply  sustain  these  findings.  Lawlor  states 
that  the  entry  on  the  partnership  books  by 
Kemper:  "March  18,  '92.  Settled  in  full  to 
date," — was  made  without  his  consent  or  knowl- 
edge, and  the  testimony  reasonably  supports 
the  conclusion  tliat  the  settlements  of  Decem- 
ber, 1891,  and  March,  1892,  between  the  two 
partners,  only  pertained  to  transactions  other 
than  the  sale  of  the  quartz  claim.  If  Kemper, 
when  he  entered  Into  the  partnership,  had  de- 
sired to  have  his  quartz  claim  excepted  and 
treated  differently  from  other  real  estate  and 
Interest  therein  owned  by  himself,  it  was  In- 
cumbent upon  him  to  have  had  a  clear  under- 
standing with  Lawlor  to  that  effect.  It  is  ap- 
parent from  the  evidence  In  the  record  tliat, 
bad  this  lode  claim  been  sold  for  a  much  smaller 
amount  of  money  than  It  realized,  Kemper 
would  have  made  no  objection  to  crediting  thc« 
firm  with  a  commission.  It  Is  in  evidence  that, 
when  Lawlor  spoke  to  Kemper  about  a  com- 
mission on  the  sale  of  this  property,  the  latter 
replied,  "No,  sir;  that  comm'sslon  is  too  mucli," 
and  then  he  said  he  would  make  Lawlor  a  pres- 
ent. The  present  that  he  contemplated,  ac- 
cording to  the  evidence,— which  tiie  jury  be- 
lieved,—amounted  to  some  J2."0  only.  From  :» 
casuistic  standpoint,  a  possisslon  of  the  ability 
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to  discharge  a  Jnst  obllpitioD  to  a  fellow  man 
should  entourage  the  performance  of  the  duty. 
This  case,  however,  eerres  to  illustrate  how 
eajiily,  through  wealth,  even  when  acquired  In 
a  sudden  and  unexpected  manner,  avarice  can 
be  sul)stituted  for  conscience,  and  human  na- 
ture made  revolting  at  the  very  time  when  aU 
Its  higher  traits  are  placed  In  a  position  to  read- 
ily assert  themselves. 

It  Is  objected  that  evidence  as  to  the  sale  of 
this  quartz  lode  was  not  admissible  under  the 
pleadings.  We  fall  to  see  on  what  tenable 
ground  it  was  not.  The  complaint  clearly  states 
a  cause  of  action,  and  the  Issues  raised  by  the 
answer  fully  justified  the  admission  of  the  evi- 
dence. Moreover,  appellant  made  no  objec- 
tion to  the  complaint  by  demurrer,  or  to  the 
pleadings  by  motion,  and  tliere  was  no  objection 
to  the  admission  of  such  evidence  upon  a  trial. 

It  Is  claimed  that  the  lower  court  erred  In 
overrui:ng  an  objection  to  this  question  pro- 
pounded to  the  defendant  on  cross-examination: 
"Did  you,  or  not.  In  that  case  [a  contioversy  in 
the  United  States  land  offlce],  swear,  as  a  min- 
ing expert,  that  the  ground  you  examined  down 
there  was  placer  ground  and  not  agricultural 
groimd?'  Possibly  the  u'tiii:ate  ob.!ect  of  coun- 
sel in  putting  the  Interrogation  was  to  p!a.-e 
before  the  Jury  an  Immaterial  matter,  but  It 
was  not  Incumttent  upon  the  court  to  anticipate 
any  such  motive,  and  therefore  no  error  was 
committed  In  permitting  the  question.  Tlie  de- 
fendant on  direct  examination  had  stiteJ  that 
the  rca.<ion  why  he  and  his  partner  did  not  deal 
In  mines  was  the  fact  that  neither  of  them  weie 
mining  experts. 

Appellant  offered  in  evidence  a  certain  book, 
claiming  that  It  contained  a  list  of  all  the  p  o;)- 
erty  belonging  to  himself  which  he  had  turned 
In  to  be  handled  by  the  firm.  It  was  not  a  firm 
boolc,  and  it  was  conceded  that  the  Ground 
SquiiTel  lode  claim  was  not  listed  In  It,  The 
lower  court  did  not  eiT  hi  excluding  this  book 
from  evidence. 

Appellant  claims  that  the  court  gave  errone- 
ous instructions.  Whether  It  did  or  did  not.  It 
Is  unnecessary  for  us  to  determine.  This  was 
an  action  for  an  accounting,— a  suit  hi  equity. 
Although  the  Jury  made  findings,  all  findings 
In  such  cases  are  advisory  only,  and  must 
emanate  finally  from  the  Judge  as  a  cliancellor. 
He  alone  is  respon.>-Ib'e  for  the  s-ame.  We  a;ree 
with  the  supreme  court  of  California  that  where 
special  Issues,  In  an  equity  ease,  are  submitted 
to  a  Jury,  the  Instructions  given  should  not  be 
considered  on  appeal.  See  Sweetser  v.  Dob- 
bins, C5  Cal.  529,  4  Pac.  540;  also,  Schneldtr  v. 
Brown,  83  Cal.  205,  24  Pac.  715,  and  Riley  v. 
Martlnelll,  97  Cal.  575,  32  Pac.  570.  In  an 
equity  case,  alro,  when  the  trial  court  sulniiits 
special  questions  to  a  Jury  as  to  the  facts  In- 
volved, It  is  only  necessary  to  instruct  as  to  tlie 
principles  of  law  applicable  to  the  determina- 
tion of  the  particular  questions.  There  is  no 
sound  reason  for  giving  Instructions  covering 
tlie  whole  theory  of  the  law  applicable  to  the 
facts  to  be  foimd.  Such  a  practice  Is  supere- 
rogatory. 


Tlie  view  we  entertain  as  to  tbe 
of  error  In  these  Instructions  also  appMes  to  ap- 
pellant's  objection  that  one  of  the  attonM^B  for 
plaintiff  on  the  trial  commented  In  his  axgn- 
ment  upon  matters  not  in  evidence  befora  tba 
Jury.  From  the  bin  of  exceptions  saved,  sbow- 
ing  that  said  counsel  for  plaintiff  did  tbla.  It 
clearly  api)ears  that  the  conduct  of  said  coonsal 
in  this  resi>ect  was  most  reprehensible.  It  was 
the  manifest  duty  of  the  trial  court  to  bave 
restrained  him  from  making  these  comments, 
if  possible.  It  was  also  the  duty  of  said  court 
to  have  punished  such  conduct  summarily.  If 
It  could  not  have  been  prevented,  for  the  con- 
tempt was  gross  and  flagrant  But  a  differ- 
oit  question  is  presented  here  from  what  would 
have  been  presented  had  this  case  been  an  ac- 
tion at  law.  It  must  be  presumed  that  the  trial 
Judge,  sitting  as  a  chancellor,  was  In  no  wise 
influenced  in  making  the  findings  of  the  Jury 
his  own  by  any  Improper  argument  of  counsel. 
We  are  of  the  opinion  that  there  was  no  error 
In  the  court's  refusal  to  grant  a  new  trial.  Al- 
tliough  this  appeal  also  purports  to  be  from  a 
Judgment,  there  is  no  Judgment  In  the  record. 
AfQrnied. 

PEMBERTON,  C.  J.,  and  HUNT,  J.,  concur. 


(19  Mont  57S) 
ARNOr^D  V.  PASSAVANT  et  al. 
(Supreme  Court  of  Montana.     June  14,  1897.) 
Apj'bal—  Rbpucatios  —  Wateb  Rights  —A»*s. 

DON  MB  NT. 

1.  Where  a  comp^.tiiit  to  establish  the  right 
to  use  tlie  entire  waters  of  a  stream  was  met 
by  deninis  raising  the  general  issue,  and  also  an 
aiiejiatioD  that  plaintiff  was  entitled  to  a  certain 
numl)cr  of  inches  of  the  waters,  but  to  no  more, 
the  latter  allegation  did  not  require  a  reply,  and 
hence  evidence  that  plaintiff  was  entitled  to  all 
the   waters   was   admissible. 

2.  Where  180  acres  of  a  ranch  comprising  320 
acres  were  capable  of  bring  covered  with  water 
by  means  of  the  owner's  ditches,  the  mere  fact 
th.-it  tlie  owner  had  only  45  acres  under  cultiva- 
tion did  not  show  him  guilty  of  a  lack  of  dili- 
gence in  the  application  of  the  waters  to  use- 
ful purposes. 

Appeal  from  district  court,  T^wis  and  Clarkb 
county;   Henry  N.  Blake,  Judge. 

Action  by  Walter  W.  Arnold  against  Waitex 
Passavant  and  otlicrs  to  establish  a  claim  to 
certain  water  rights.  From  the  decree  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  appeal.    Afilrmed. 

In  1874,  plaintiff  and  bis  partner,  one 
Barnes,  purchased  two  ranches,  each  ICO  acres 
in  area,  and  a  water  right  awjurtenant  to  one 
of  them.  A  United  States  patent  for  one  of 
thesie  ranches  was  Issued  In  1875.  The  other 
ranch  had  not  been  filed  on  by  the  owner 
from  whom  It  was  purclinsed,  but  subsequent- 
ly plaintiiT  filed  on  It  as  a  homestead,  and  later 
obtained  a  patent.  Plaintiff  afterwards  ac- 
qulre<l  the  Interest  of  his  partner  Barnes  in 
all  this  property.  At  the  time  of  the  purchase, 
the  previous  owners  of  these  ranches  had  di- 
vci-tud  waters  of  Sjiokane  creek  by  means  of 
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two  ditches,  for  tbe  purpose  of  irrigating  the 
ranch  latented  in  1875.  In  1873  one  Miller 
commenced  the  construction  of  a  ditch  tap- 
ping Ki)okan«  creek  several  miles  above  the 
head  of  plaintiff's  upper  ditch,  to  divert  water 
from  said  creek  for  the  purpose  of  irrlKntIng  a 
tract  of  CSU  acres  of  hmd.  Miller  sold  his 
land  and  water  right  to  the  defendants,  tbe 
Passavants,  in  the  year  1889.  Tbe  complaint 
of  plaintiff  sets  forth,  among  its  other  aver- 
ments, the  diversion  of  waters  of  Spokane 
creek  by  means  of  the  two  ditches  aforesaid, 
for  the  purpose  of  iiTlRating  the  patented 
ranch,  and  the  use  of  said  water  for  said  pur- 
pose. It  also  alleged  that  on  the  26th  day  of 
February,  1870,  plaintiff  had  entered,  as  a 
homestead,  tbe  other  ranch  acquired  by  htm 
and  his  partner,  and,  ever  since  said  last-nam> 
ed  date,  had  tised  the  waters  of  the  creek, 
supplied  by  the  larger  ditch,  for  the  purpose 
of  irrigating  said  homestead.  The  answer  de- 
nied that  the  smaller  of  plaintifTs  ditches  had 
ever  tapped  Spokane  creek,  and  that  water 
by  means  of  It  had  ever  been  conveyed  from 
said  creek.  There  was  a  similar  denial  as  to 
tbe  larger  ditch.  The  answer  also  deule<l  that, 
for  a  period  of  16  years,  the  plaintiff  had  ever 
osed  any  of  the  waters  of  said  creek  for  Irri- 
gating any  of  his  land.  For  a  separate  de- 
fense, it  set  forth  in  paragraph  3  that  prior  to 
1879  plaintiff  was  the  owner  of  only  100  acres 
of  land;  that,  of  the  100  acres  aforesaid,  only 
30  or  40  acres  were  susceptible  of  cultivation 
or  iiTlgatlon;  and  that  until  1879  the  plalutifl 
liad  had  no  use  for  any  greater  iiiuintlty  of 
water  than  50  Inches;  anil  tliat  uuy  appropri- 
ation in  excess  of  50  Indies  was  void.  For 
another  defense,  it  set  forth  Miller's  water 
right,  and  a  continuous  use  thereof.  It  al- 
leged an  adverse  and  excluslvo  use  of  all  the 
waters  of  SiKikane  creek  by  the  defendants, 
the  Passavants,  and  their  predecessor  in  Inter- 
est, Miller,  for  a  jierlod  of  some  15  years  (the 
period  necessary  under  the  statute  being  only 
5  years).  It  furtlier  alleged  as  an  estoppel 
that  plaintiff  had  stood  by  and  allowed  Miller 
to  expend  money  on  his  ditch  without  protest, 
and  bad  acquiesced  in  the  exclusive  use  of  all 
the  waters  of  the  creek  by  Miller  and  the 
said  defendants  for  a  i>erIod  of  some  15  years. 
The  replication  denltnl  that  Miller  had  ac- 
quired his  water  right  prior  to  1891.  It  also 
denied  in  detail  the  allegations  in  tbe  answer 
as  to  adverse  possession  and  estopiiel.  On 
the  trial  the  plaintiff  was  permitted,  witliout 
objection,  to  Introduce  evidence  to  establish 
the  fact  that  he  himself  had  U8e<l  the  waters 
of  Spokane  creek  both  ou  his  iiatented  and 
his  homestead  ranch  ever  sluoe  1874. 

The  case  was  trietl  with  a  Jury.  The  Jury 
made  special  flnilinps  substantially  as  fol- 
lows: The  cari-jing  capacity  of  plaintiff's  low- 
er ditch  was  50  Inches.  Water  was  used 
through  this  ditch  in  the  year  18iiti.  The 
carrying  capacity  of  plaintiff's  upper  ditch 
was  150  Inches.  Water  was  iL-icd  through 
this  ditch  on  plaintiff's  patented  ranch  in  18(i!), 
and  on  his  unpatented  ranch  the  sume  year. 
49  P.— 26 


Of  the  patented  ranch,  125  acres  could  be  cov- 
ered by  water  from  the  upi)er  ditch,  and  15 
acres  by  ii\e.  smaller  ditch.  Ou  plaintiff's 
patented  ranch,  at  the  time  of  Miller's  appro- 
priation of  water,  30  acres  of  plowed  land 
had  been  Irrigated.  On  plaintiff's  homestead 
ranch  there  were  about  40  acres  which  could 
be  covered  by  water  from  his  upper  ditch; 
and  on  said  homestead  ranch  5  acres  of  plow- 
ed land  and  10  acres  of  hiiy  land  had  been 
actually  irrigated  at  the  time  of  the  Miller  aii- 
propriation  of  water.  Miller  knew,  at  the 
time  he  commenced  to  construct  bis  ditch,  of 
the  water  right  of  plaintiff.  Plaintiff  did  not 
suffer  Miller  to  expend  money  in  the  construc- 
tion of  bis  ditch  without  giving  him  notice 
of  his  water  right.  Miller  made  his  appropri- 
ation subject  to  plabttlfTs  right.  Finding  No. 
16  was  as  follows:  Question:  "Did  Miller, 
during  the  time  he  owned  the  ranch,  claim  In 
hostility  to  Barnes  and  Arnold,  or  Arnold,  as 
himself  owning  the  first  right,  or  did  he 
only  claim  and  assert  a  second  light  subject 
to  theirs?''  Answer:  "He  claimed  first  right." 
Finding  No.  17  was  as  follows:  Question: 
"Was  Miller's  use  of  the  water  In  defiance  of 
plaintiff's  right,  or  did  he  always  admit  that 
plaintiff  bad  the  oldest  right';?"  Answer:  "He 
used  the  water  in  defiance  of  Barnes'  and  Ar- 
nold's claim."  The  Jury  found  that,  in  the 
low-water  seasons  before  1877,  plaintiff  had 
use  for  all  tbe  water  naturally  fiowing  down 
Spokane  creek  to  him;  also,  that  prior  to 
18S2  plaintiff  had  irrigated  only  45  acres  of 
land  on  bis  two  ranches,  and  tliat  45  inches 
was  sufficient  for  their  irrigation;  that  Mil- 
ler commenced  to  construct  hto  ditch  In  1878, 
and  completed  it  and  used  the  water  through 
it  In  1881;  and  that  the  capacity  of  the  Miller 
ditch  was  sutSdent  to  take  all  tbe  waters  of 
Spokane  creek  at  ordinary  Irrigating  seasons. 
Fhiding  Xo.  20  was  as  follows:  Question: 
"Have  defendants  and  their  predecessor  Mil- 
ler, at  all  times  since  1880,  actually  used  and 
claimed  all  tbe  waters  of  Spokane  creek  at 
the  point  where  the  Miller  ditch  taps  said 
creek,  openly  and  adversely  against  the  plain- 
tiff and  all  other  persons?"  Answer:  "He 
claimed  it,  but  did  not  use  It  cmitinuously." 
Finding  No.  27  was  as  follows:  Question: 
"Have  tbe  defendants  or  their  predecessor. 
Miller,  ever  ivcoguhsed  the  claim  of  plaintiff 
to  any  of  the  waters  of  SixAaue  creek  which 
flow  down  to  the  Miller  ditch?"  Answer: 
•Defendants  did  not.  but  Miller  did."  Find- 
ing No.  28  was  as  follows:  Question:  "Have 
the  dplfudnnts  or  their  predect'ssor,  for  a  cou- 
tiiiuetl  period  of  five  years,  at  any  one  time 
since  1880,  actually  and  openly  and  adversely 
held  mid  used  the  waters  of  Siiokane  creek 
at  the  point  where  the  Miller  ditch  taps  said 
creek,  against  the  claims  of  the  plaintiff  and 
all  other  persons?"  Answer:  "The  Jurj-  is 
unable  to  say  whether  the  defendants  or  their 
predecessor  held  the  waters  or  not,  but  It  is 
satisfied  they  did  not  use  it  continuously  for 
five  years."  After  the  Jury  had  returned  their 
findings,  and  before  the  coiut  adopted  them. 
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the  defendants  moved  tbe  court  to  set  aside 
ft  rtaiu  of  these  Hndiiig.s,  and  to  substitute  dif- 
ferent ones  In  place  of  others.  They  also  ask- 
ed the  court  to  make  additional  findings  on 
the  following  points:  (1)  "Are  there  any 
sprinjis  or  other  sources  of  supply  below  the 
ditch  of  defendants  that  furnish  plaintiff  with 
water  for  Irrigating  purposes,  and,  if  so,  how 
much  water  will  said  springs  or  other  sources 
generally  supply  through  the  Irrigating  sea- 
tion?"  (2)  "Did  the  plaintiff  and  his  predeces- 
sors use  reasonable  diligence  in  applying  the 
water  diverted  by  them  from  Spokane  creek 
to  some  useful  and  beneficial  puri)ose,  and,  if 
80,  how  much  of  said  water  was  so  diligently 
applied  and  used?"  On  July  2,  1805,  the  coin^ 
overruled  defendants'  motion,  adopted  the 
findings  of  the  jury,  and  signed  a  decree  In 
favor  of  plaintiff.  In  this  decree  the  court 
made  an  additional  finding,  to  the  effect  that 
there  were  springs  below  the  ditch  of  defend- 
ants, which  sometimes  furnished  plaintiff  with 
70  inches  of  water  for  irrigating  piuposes. 
The  decree  awai-ded  to  plaintiff  110  inches  of 
the  watera  of  Spokane  creek,  as  between  him 
and  the  defendants  the  Passavants.  It  also 
awarded  plaintiff  70  inches  of  the  water  fur- 
nished by  springs  rising  In  the  channel  of 
Siwkane  creek  below  the  ditch  of  defendants. 
Appellants  appeal  from  the  decree  and  the  or- 
der denying  a  motion  for  a  new  trial. 

Smith  &  Ward,  for  appellants.  Toole  & 
Wallace,  for  respondent. 

BUCK,  .T.  (after  stating  the  facts).  Did  the 
court  err  in  admitting  evidence  for  the  pur- 
pose of  showing  that  mora  than  30  or  40 
acres  of  the  ranch  of  plaintiff,  patented  In 
1875,  were  susceptible  of  irrigation  by  means 
of  plaintiff's  two  ditches?  Appellants  insist 
that,  inasmuch  as  the  replication  failed  to 
deny  the  averment  In  paragraph  3  of  their 
answer  that  plaintiff  prior  to  1879  had  no 
beneficial  use  for  more  than  !iO  Inches  of 
water,  said  evidence  should  have  been  ex- 
cluded. The  defenses  as  set  forth  in  the  an- 
swer are  somewhat  Inconsistent;  that  is, 
there  Is  an  inconsistency  between  the  theory 
of  the  defense  In  the  direct  denials  of  the 
averments  of  the  complaint  and  the  other 
defenses.  Including  the  one  embraced  in  par- 
agraph 3.  The  mootable  question  of  wheth- 
er a  defendant  can  set  forth  in  his  verlfle^l 
answer  a  defense  absolutely  contradictory  <A 
dentals  therein  is  not  before  us.  But  any 
toleration  by  the  courts  of  inconsistent  de- 
fenses in  tlie  same  nnswer  is  due  only  to 
a  desire  to  fully  protect  a  defendant's  inter- 
ests. By  setting  forth  inconsistent  pleadings. 
a  defendant  sliould  never  bo  allowed  to  lay 
a  snare  for  his  adversary.  Tlils,  however,  is 
simply  a  suggestion  so  far  as  the  actual  mer- 
its of  this  case  are  concerned.  Plaintiff's 
conii>laInt.  in  our  opinion,  contained  aver- 
ments sufllcient  to  tender  a  general  issue. 
Defendatits'  denials  raised  a  general  issue. 
Tbe  admission  of  paragraph  3  of  the  answer, 


that  plaintiff  was  entHIed  to  50,  but  no  great- 
er, number  of  inches  of  the  waters  of  Spo- 
kane creek,  was  simply  an  attempt  to  eke 
out  the  absolute  denial  that  he  was  enti- 
tled to  any  of  the  waters  of  said  creek.  Re- 
garded as  a  defense  by  itself,  said  paragraph 
3  Is  also  Incomplete.  Therefore  it  did  not 
set  forth  any  new  matter  requiring  a  spe- 
cific denial  in  the  replication.  Nor  does  par- 
agraph 3  plead  sutficlently  any  abandonment 
of  any  part  of  plaintiff's  originally  acquired 
water  right,  or  any  lack  of  diligence  in  the 
application  of  any  of  the  water  to  a  useful 
purpose,  which  would  be  in  the  nature  of  an 
abandonment.  Without  deciding  whether 
any  lack  of  diligence  or  abandonment  in  re- 
spect to  plaintiff's  water  right  should  have 
been  pleaded  in  order  to  admit  evidence  to 
establish  the  same,  nevertheless  we  think 
that  it  would  always  be  the  better  practice 
to  plead  such  a  defense. 

But,  even  conceding  that  any  lack  of  dili- 
gence on  plaintiff's  part  might  have  been 
shown  under  the  general  issue,  the  evidence 
fails  to  show  that  plaintiff  was  guilty  of  any 
unreasonable  delay  in  the  application  of  any 
water  to  a  useful  purpose.  Plaintiff  testi- 
fied, and  he  was  not  contradicted,  that  he 
cultivated  his  land,  and  used  water  to  irri- 
gate it,  as  he  and  his  partner  got  money  in 
their  pockets.  For  all  that  appears,  he  was 
a  farmer,  struggling  for  a  livelihood,  and 
clinging  to  his  water  right  for  the  benefit  of 
the  lands  for  which  It  was  originally  acquir- 
ed. There  had  been  no  diversion  of  water 
from  this  creek  by  plaintiff  or  his  predeces- 
sors for  speculative  purposes.  These  lands 
and  this  water  right  appurtenant  to  them 
had  been  acquired  prior  to  any  appropriation 
of  any  of  the  waters  of  Spokane  creek  by 
Miller,  defendant's  predecessor.  The  jury 
found  that  140  acres  upon  plaintifTs  first 
patented  ranch,  and  40  acres  on  his  other 
ranch,  were  capable  of  being  covered  with 
water  by  means  of  the  two  ditches  as  early 
as  1889.  By  inference  from  the  mere  fact 
that  plaintiff  had  only  45  acres  on  bis  two 
ranches  under  cultivation,  alone,  conid  he 
have  been  held  guilty  of  a  lack  of  diligence. 
The  Jury  found  that  prior  to  1877,  in  the  low- 
water  season,  plaintiff  had  use  for  all  the 
water  of  Spokane  creek  naturally  flowing 
down  to  bis  ditches.  If  this  be  true,  would 
he  have  been  justified  in  attempting  to  bring 
more  acreage  under  cultivation?  The  trial 
court,  under  this  condition  of  affairs,  com- 
mitted no  error  in  refusing  to  find  that  plain- 
tiff had,  or  had  not,  used  reasonable  dili- 
gence in  applying  any  part  of  the  water  to  a 
beneficial  use.  It  follows  that  the  objection 
that  the  court  refused  to  instruct  the  Jury 
on  the  ground  of  wtiether  or  not  plaintiff 
had  use<i  reasonable  diligence  is  also  with- 
out merit. 

Are  the  findings  contradictory?  Not  In  any 
material  rosi)ect.  It  is  true,  the  Jury  found 
that  Miller  and  defendants  claimed  first  right 
and  used  the  waters  of  Spokane  creek  In  de- 
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fiance  of  plalntUTa  claim,  but  they  also  prac- 
tically fonnd  that  the  defendants  had  not  es- 
tablished their  defense  of  adverse  posses- 
sion. We  think  the  evidence  Is  sufficient  to 
Justify  the  findings  of  the  jury  and  the  de- 
cree of  the  court    The  Judgment  Is  affirmed. 

PEMBEUTON,  C.  J.,  and  HUNT,  J.,  concur. 


KINNEY  T.  HYNDS. 

(Supreme  Court  of  Wyoming.     July  7,   1807.) 

Gaminc—  Tiianbfku   of   Secckities  —  Recovekt 

Back  op  Lossbs— Intkhest. 

1.  Certificates  of  deposit  were  cashed  for  the 
holder,  who  was  engaged  In  gambling,  by  the 
keoiier  of  the  gambling  room.  At  the  time  of 
cnxliiug  the  certificateii,  the  holder  was  not  in- 
debted for  past  losses,  and  the  full  amouut  of 
the  certificates  was  paid  him,  and  most  of  it 
thereafter  lost  in  gambling.  WWrf,  that  the  trans- 
fer of  the  certificates  was  not  "for  the  consider- 
ation of  money  won"  from  the  holder  (Rev.  St. 
{  ICOl),  so  as  to  be  void. 

2.  The  cashing  of  such  certificates  was  not 
brought  within  tie  statute  by  the  fact  that  from 
the  proceeds  the  holder  repaid  money  which  had 
been  loaned  to  him  by  a  bystander,  and  lost  In 
gambling. 

3.  The  cashing  of  such  certificates,  not  being  a 

Sledge,  bnt  an  absolute  transfer,  was  not  within 
Lev.  St.  {  1001,  making  void  contracts  for  the 
repayment  of  money  loaned  to  one  engaged  in 
gambling. 

4.  Under  Rev.  St.  {  1462,  providing  for  li- 
censes "authorizing"  and  "entitling"  the  licen- 
sees to  carry  on  certain  games,  and  section  1001, 
making  void  contracts  to  pay  gambling  debts  or 
reiiay  money  loaned  tor  the  purpose  of  gambling, 
but  not  providing  for  the  recovery  back  of  mon- 
ey lost,  losses  at  a  licensed  game  cannot  be  re- 
covered back. 

5.  One  who  takes.  In  payment  of  an  antecedent 
debt,  and  with  notice  of  Its  dishonor,  a  certifi- 
cate of  deposit  drawing  interest  only  until  its 
maturity,  cannot  recover  interest  after  maturity. 
In  an  action  on  the  certificate,  where  the  bank 
is  willing  to  pay  the  certificate;  the  original 
holder  contesting  the  Indorsee's  title,  and  no 
damage  by  delay  in  payment  being  alleged. 

Error  to  district  cotirt,  Sweetwater  county; 
Jesse  Knight,  Judge. 

Action  by  Harry  P.  Hynds  against  M.  Kin- 
ney, substituted  for  the  First  National  Bank 
of  Rock  Springs.  Judgment  for  plaintiff,  and 
defendant  appeals.     Modified. 

Nellls  E.  Corthell,  for  plaintiff  In  error.  W. 
R.  StoU,  for  defendant  In  error. 

CORN,  3.  The  defendant  In  error  brought 
suit  in  the  district  court  of  Sweetwater  coun- 
ty against  the  First  National  Bank  of  Rock 
Springs  upon  four  certificates  of  deposit  Is- 
sued by  the  bank  to  M.  Kinney,  the  plaintiff 
In  error.  The  bank  filed  Its  affidavit  under 
the  statute,  showing  that  Kinney  claimed  the 
money  due  upon  the  certificates,  and  aver- 
ring Its  readiness  to  pay  the  same  as  the 
court  might  direct.  Kinney  subsequently  ap- 
peared, and  was  substituted  as  defendant  In 
place  of  the  bank.  The  cause  was  tried  by 
the  court  without  a  Jury,  and  Judgment  ren- 
dered for  tbe  plaintiff  below  for  the  amount 
of  the  certificates,  with  Interest  to  the  date 
of  tbe  Judgment.    The  evidence — about  which 


there  is  no  dispute  between  ttae  parties- 
shows:  That  in  October,  1880,  Bingham  & 
Rumpf  were  the  proprietors  of  a  saloon  in 
tbe  town  of  Green  River.  Tbat,  in  tbe  same 
room  where  the  bar  or  counter  was,  Tui'pin 
&  McDonald  were  carrying  on  a  licensed  faro 
game  and  a  licensed  game  of  roulette.  Bing- 
ham &  Rumpf,  the  saloon  keepers,  had  no  in- 
terest In  the  gambling;  Turpln  &  McDonald 
simply  having  a  place  In  the  saloon  for  their 
games,  paying  no  rent.  On  the  night  of  the 
transactions  out  of  whlcb  this  suit  arises, 
Kinney,  the  plaintiff  In  error,  was  in  the  sa- 
loon, playing  at  faro  and  drinking.  He  lost 
at  the  game,  and  then  borrowed  $25  from  an 
acquaintance  immed  Sowadski,  which  he  also 
lost  and  expended  In  drinking  and  treating 
others.  Afterwards  be  requested  Rumpf, 
who  was  attending  the  bar,  to  cash  one  of  the 
certificates  in  question  for  blm.  Rumpf  had 
him  indorse  the  certificate.  Indorsed  it  him- 
self with  the  firm'  name  of  Bingham  & 
Rumpf,  and,  not  having  the  money  himself, 
obtained  it  from  McDonald,  who  was  dealing 
the  faro  game,  delivered  tbe  certificate  to  Mc- 
Donald, and  handed  the  money  to  Kinney, 
tbe  certificate  being  cashed  at  Its  face  value. 
This  money  was  disposed  of  In  paying  the 
money  borrowed,  buying  drinks  for  himself 
and  others,  and  playing  faro,— most  of  It  being 
lost  at  the  faro  game.  Two  others  of  the  cer- 
tificates were  cashed  In  precisely  the  same 
way,  and  the  money  lost  principally  at  the  fa- 
ro game,  some  of  it  being  expended  for  drinks. 
The  fourth  certificate  was  cashed  for  Kinney 
by  McDonald  directly,  Kinney  Indorsing  it 
and  delivering  It  to  him,  and  he  giving  to  Kin- 
ney its  face  value  In  money.  A  portion  of  this, 
also,  was  lost  at  the  game  and  expended  for 
drinks;  but  just  how  much  does  not  appear 
from  the  evidence,  as  Kinney  had  some  mon- 
ey when  the  game  closed.  Kinney  was  In 
the  saloon  five  or  six  hours  tbat  evening,  being 
out  three  or  four  times,  but  most  of  the  time 
In  tbe  saloon.  Three  of  the  certificates  are 
Indorsed,  "M.  Kinney,"  and  "Bingham  & 
Rumpf."  The  fourth,  for  $134.60,  is  indorsed 
"M.  Kinney,"  and  "John  McDonald." 

Several  defenses  are  set  up,  though  they  are 
not  very  d^nltely  separated  In  the  answer. 
The  first  is  a  general  denial  that  the  plaintiff 
acquired  any  ownership  or  Interest  in  the 
certificates.  Tbe  second  sets  out  that  the  In- 
dorsement and  delivery  of  the  certificates  was 
procured  by  means  of  fraudulent  devices  and 
cheating  in  connection  with  the  faro  game; 
that  the  game  was  pUiyed  unfairly  and  un- 
lawfully, and  was  what  Is  termed  a  "brace 
game."  What  is  numbered  as  the  third  de- 
fense sets  out— First,  that  the  consideration 
for  the  Indorsement  and  transfer  of  the  cer- 
tificates was  money  won  from  the  defendant 
at  faro;  and,  second,  that  the  consideration 
for  such  Indorsement  and  transfer  was  for 
reimbursing  money  and  faro  chips  knowingly 
advanced  by  McDonald  and  BInghnm  & 
Rumpf  to  Kinney  for  the  purpo.«e  of  betting 
upon  tbe  game,  and  that  tbe  money  and  chips 
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■mn  employed  for  that  purpose,  afld  that 
Kinney  was  engaged  in  playing  the  game 
when  the  advancements  were  made. 

This  case  is  Involved  in  some  difficulty  from 
the  fact  that  our  statutes  upon  the  subject  of 
gambling  are  entirely  out  of  line  with  the 
legislation  of  most  of  the  other  states.  In 
England  and  In  the  states  to  whose  decisions 
we  are  cited  as  authority  by  counsel,  gaming 
and  the  keeping  of  gaming  bouses  are  crim- 
inal offenses,  and  visited  with  heavy  penal- 
ties. In  this  state  these  acts  are  permitted 
by  law,  and  what  are  l!:nown  as  "banl^ing 
games,"  including  faro  and  roulette,  are  li- 
censed. Sections  1459  and  1407  of  the  Revis- 
ed Statutes  prohibit  gaming  without  a  license, 
and  designate  what  games  may  be  licensed. 
Sections  14G0  and  14C2  provide  how  a  license 
may  be  obtained,  and  protect  the  licensee 
from  prosecution.  Section  1408  provides  a 
penalty  for  playing  unfairly,  with  the  inten- 
tion of  winning  in  any  way  more  than  the 
fair  percentage  of  the  game.  Section  1001 
Is  as  follows:  "All  contracts,  promises,  agree- 
ments, conveyances,  securities  and  notes 
made,  given,  granted,  executed,  drawn,  or  en- 
tered into,  where  the  whole  or  any  part  of  the 
consideration  thereof  shall  be  for  any  mon- 
ey, property  or  other  valuable  thing  won  by 
any  gaming,  or  by  playing  at  cards,  or  any 
gambling  device  or  game  of  chance,  or  by 
betting  on  the  side  or  hands  of  any  person 
gaming  or  for  the  reimbursing  or  paying  any 
money  or  property  knowingly  lent  or  advan- 
ced at  the  time  and  place  of  any  such  play, 
to  any  person  or  persons  so  gaming  or  bet- 
ting, shall  be  utterly  void  and  of  no  effect. 
No  assignment  of  any  bill,  bond,  note,  or  oth- 
«r  evidence  of  Indebtedness,  where  the  whole 
or  any  part  of  the  consideration  for  such  as- 
signment shall  arise  out  of  any  gaming  trans- 
action, shall  In  any  manner  offset  [affect]  the 
defense  of  the  person  or  persons  making,  en- 
tering into,  executing,  or  giving  such  instru- 
ment so  assigned,  or  the  remedies  of  any  per- 
.son  interested  therein." 

The  second  defense,  that  the  game  was  un- 
fairly dealt,  entirely  failed  upon  the  proof; 
.and  it  is  conceded  by  counsel  for  the  plainliti 
In  error  that  tlie  evidence  shows  that  he  was 
given  a  fair  deal,  and  that  the  game  was 
up  to  the  recognized  standard  of  a  "square 
faro  game,"  under  the  laws  and  customs  of 
tlie  gambling  fraternity, 

Un(ier  tiie  third  defense  it  Is  aUcged  that  the 
indor-xcmeiit  and  transfer  of  the  certificates 
were  made  for  "tlie  .sole  consideration  of  uioa- 
•  ey  won  from  the  defendant  by  one  McDonald." 
If  the  evidence  sustains  this  allegation,  then 
the  Indorsement  is  void,  im  :er  the  statute,  and 
tiie  proiierty  in  the  oertiflfates  remains  in  Kin- 
ney. The  evidence  shows  clearly  that,  upon 
the  cashing  of  each  of  them,  Kinney  was  paid 
the  face  value  in  money.  He  was  at  liberty 
to  do  with  it  as  he  pleased.  The  evidence 
shows  that  it  was  not  an  unusual  tldng  for  the 
proprietors  of  the  saloon  or  the  gambling  tables 
.to  cash  checks  or  other  i>apers  after  bonking 


hours,  as  a  matter  of  accommodation.  There 
is  nothing  tending  to  show  that,  at  the  time  he 
cashed  any  one  of  the  certifli-ates,  Kinney  had 
made  any  bets  upon  credit,  or  that  he  owed 
the  game,  or  Bingham  &  Rumpf,  for  any  mon- 
ey won  by  any  of  them.  Certainly,  upon  the 
face  of  the  tiamsactlon,  the  coasiircration  for 
the  indorsement  and  transfer  was  the  payment 
in  money  of  the  full  face  value  of  the  certifi- 
cates. There  is  no  intimation  anywhere  in  the 
evidence  tliat,  in  cashing  the  certificates,  any 
amount  was  held  back  or  kept  out  in  payment 
of  any  debt  wliatever.  Tlie  e\  Idonce  d  'Cs  sh  jw 
that,  after  cashing  one  of  the  certificates.  Kin- 
ney paid  to  Sowadski  the  $25  he  had  borrow- 
ed from  him  during  the  evening.  It  is  also 
probable,  from  the  evidence,  Uiat  all  or  part 
of  this  $25  was  lost  by  Kinney  at  the  faro 
game.  But  a  contract  made  to  obtain  money 
to  repay  this  loan  could  not  be  said,  in  any 
possible  view  of  the  law,  to  have  for  its  con- 
sideration money  won  at  gaming;  no  more,  I 
think,  than  If  Kinney  had  exe<'Uted  bis  note 
for  $25  at  the  bank  the  next  day  for  money  to 
pay  the  same  debt  Rumpf  states,  also,  that, 
out  of  the  proceeds  of  one  of  the  certificates, 
Kinney  paid  him  $20  borrowed  moni^y.  There 
is  nothing  in  the  evidence  tending  to  show  that 
the  borrowing  of  this  money  was  connected  hi 
any  way  with  the  transactions  of  tliat  night, 
or  with  any  gaming  transaction.  Indeed,  as 
neither  Kinney  nor  any  of  the  other  witnesses 
makes  any  mention  of  the  borrowing  of  any 
money  from  Rumpf  that  night.  It  is  probable 
that  It  was  borrowed  at  some  other  time.  I 
think,  therefore,  the  evidence  does  not  show,  or 
tend  to  show,  that  the  indorsement  or  transfer 
of  the  certificates  "was  made  for  the  consid- 
eration of  money  won  from  the  defendant,"  but 
tends  very  strongly  to  disprove  that  allegation. 
The  statute  further  provides  that  all  con- 
tracts, etc.,  made  for  the  relmburMng  or  pay- 
ing any  money  or  property  knowingly  lent  or 
advanced  at  the  time  and  place  of  such  phiy  to 
any  person  or  persons  so  gaming  or  betting, 
sliall  be  utterly  void  and  of  no  effect.  "Money 
lent"  Is  an  expression  that  is  popularly  quite 
well  understood,  and  it  has  no  different  Itgal 
or  technical  definition.  It  m^'ans  a  d.l.yery  of 
money  to  another,  to  be  returned  or  repaid, 
and  differs  from  the  lending  of  any  other  prop- 
erty, in  that  it  is  not  ordinarily  ex[)ected  that 
the  identical  money  will  be  reiurned,  anJ  also 
tiiat  ordinarily,  in  tiie  case  of  a  loan  of  money, 
some  compensation  is  provided  for,  in  the  way 
of  intcM'est  or  otherwise,  while  the  lending  of 
other  property  for  a  compensation  is  termed  a 
"hiring"  or  "letting."  To  "advance"  money 
is  to  pay  it  before  it  is  due,  or  It  Is  to  furnish 
money  for  a  specified  purpose,  understood  be- 
tween the  parties;  the  money  or  some  etiuiva- 
lent  to  be  returned.  In  every  case  of  either  a 
loan  or  advancement,  as  mentioned  in  this  stat* 
ute,  there  must  be  contemplated  a  return  or  re- 
payment in  some  form.  Tills  definition  is  em- 
phaslsied,  and  that  the  words  are  used  in  the 
statute  in  this  sense  Is  made  clear,  by  oth.'r 
words  employed  in  Immediate  connection;  for 
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the  prohibition  of  the  statute  Is  against  con- 
tracts "for  the  reimbursing  or  paying?"  men  y 
lent  or  advanced.  The  Intention  anJ  purpose 
of  this  flanse  of  the  statute  seem  to  be  quite 
clear:  That  having  legalized  these  games,  In 
(lefevence  to  some  supposed  sentiment  or  con- 
dition of  society,  and  provided  that  ppr.'ous 
might  win  or  lose  money  or  property  stake! 
u|)on  them.  It  was  sought  to  hedge  against 
some  of  the  more  pernicious  results  of  i^uch 
legislation,  and  ward  i)ersou»  against  the  great- 
er folly  of  using  thu'.T  credit  and  Incurring  debt 
under  the  fever  and  excitement  of  gaming. 
The  transaction  here,  as  revfa'e.l  by  the  evi- 
dence, does  not  come  within  tlie  almve  defini- 
tions, nor  within  the  mischief  sought  to  be 
guarded  against.  Tljere  is  nothing  in  the  evi- 
dence to  Indicate  that  these  eertiflcates  were 
pledged  or  were  to  be  redeemed,  or  that  there 
was  to  be  any  return  or  reimbtirsemeut  or  pay- 
ment of  the  money  obtained  by  Klmiey.  The 
certificates  were  simply  "casliel";  the  asgn- 
ees  taktaig  them,  and  the  !ni!orser  the  money. 
The  transaction  was  the  exchanging  of  them 
for  money,  similar  to  the  exchanging  of  a  large 
coin  or  bank  note  for  smaller  ones,  more  con- 
T«ilent  for  his  use.  It  was  not  a  loan  or  an 
/  advance,  nor  did  the  Indorscr  contract  for  the 
reimbursing  or  paying  of  any  money.  But 
counsel  for  the  plaintiff  In  error  contmds  that 
any  theory  In  regard  to  the  advance  of  money 
on  the  eertiflcates  Is  largely  artificial  and  te -h- 
nlcal,  and  that,  hi  substance  and  In  fact  the 
certificates  themselves  were  lost  at  the  game. 
He  says  this  Is  established  by  the  fact  that  at 
the  beginning  Kinney  had  the  certlfltates,  and 
McDonald  the  money,  and  at  the  end  McDon- 
ald had  both  money  and  certificates.  It  Is  ap- 
proximately, though  not  accurately,  true  that 
at  the  end  of  the  game  McDonald  had  both 
money  and  certificates.  But  this  falls  very 
far  short  of  establlshhig  that  the  certlHcates 
were  lost  on  the  game,  as  distinguished  fi-om 
money  lost  on  the  game.  So  far  as  the  dis- 
tiuctiou  is  of  any  value  In  the  case,  the  evi- 
dence shows  conclusively  that  It  was  money, 
and  not  the  certificates,  that  was  lost  on  thft 
game.  But  It  makes  no  difEercnte.  If  ler.lfi- 
nites  so  lost  are  recoverable  by  the  loser,  so 
Is  money  as  well.  I  am  miable  to  discover  any 
difference  In  that  respect,  or  any  advantage 
tliat  the  law  gives  to  the  one  over  the  other. 

Is,  then,  money  or  property  lost  at  faro, 
and  paid  over,  recoverable  by  the  loser  In 
this  state?  Plaintiff  In  error  contends  that 
it  is,  and  relies  upon  section  loOl  of  the 
statute,  and  adds  further:  "The  siibstantlve 
law  Invoked  is  of  long  standing,  and  was  an 
early  enactment  in  the  statutes  of  England 
and  of  many  of  the  states,  where  it  has  re- 
ceived a  uniform  and  unvaried  construction 
adapting  and  applying  It  to  every  device  and 
subterfuge  which  the  ingenuity  of  gamblers 
could  Invent  In  the  vald  hope  of  defeating  a 
wise  public  policy."  And  we  are  referred  to 
a  great  nmny  cases  In  sui)port  of  the  claim 
of  the  plaintiff  In  error  tliat  it  may  be  so 
recovered.    These  cases,  with  three  excep- 


tions, are  from  states  where  gambling  and 
the  keeping  of  gaming  houses  Is  unlawful. 
They  are  In  no  sense  parallel,  and  furnish 
very  slight  assistance  In  determining  the 
question  here  at  Issue.  We  are  specially  re- 
ferred, however,  to  three  cases  (Bryant  v. 
Mead,  1  Cal.  441;  Carrier  v.  Brannan,  3  Cal. 
.<528;  Scott  v.  Courtney,  7  Xev.  419)  which,  it 
is  urged,  were  "in  regard  to  a  licensed  faro 
game,  and  under  a  statute  the  same  as 
onrs."  Each  of  these  cases  was  a  suit  by  the 
keeper  of  a  licensed  gaming  house  against  a 
pl.nyor  for  money  won  from  him  at  faro,  but 
not  paid.  And  in  each  of  them  it  was  decid- 
ed that  a  statute  authorizing  the  granting  of 
a  license  to  carry  on  a  faro  game  should  not 
be  construed  as  conferring  a  right  to  sue  for 
a  gaming  debt,  but  as  a  protection  solely 
against  a  criminal  prosecution;  there  being- 
no  statute  In  those  states  prohibiting  the  re- 
covery of  money  won  at  play,  but  not  paid. 
As  section  1001  of  our  statute,  already  quot- 
ed, expressly  provides  that  all  contracts 
w^here  any  part  of  the  consideration  thereof 
shall  be  for  any  money  or  property  won  by 
any  gaming  shall  be  utterly  void  and  of  no 
effect,  thus  settling  by  statute  the  very  ques- 
tion at  issue  In  those  cases,  it  is  a  little  dittl- 
cnlt  to  see  why  they  should  be  relied  on  as 
decisions  "under  a  statute  the  same  ns  ours." 
and  especially  when  the  question  there  de- 
cided is  entirely  different  from  the  case  at 
is,sue  here.  We  have  no  statute  authorizing 
the  recovery  by  the  loser  of  money  lost  at 
gaming,  and  It  could  not  be  recovered  at 
common  law.  Nor  Is  It  recoverable  as  Illegal 
or  contrary  to  public  policy  In  this  state. 
The  price  provided  to  be  paid  for  a  license 
to  carry  on  one  of  the  permitted  games  Is  not 
a  mere  tax.  Section  1462  provides  that  each 
license  shall  contain  a  description  of  the 
room  In  which  the  game  Is  to  be  carried  on, 
and  shall,  by  its  terms,  authorize  the  licensee 
to  carry  on  one  of  the  games  mentioned 
(specifying  It  by  name).  In  the  room  descrllv 
ed  therein,  for  the  period  of  three  months. 
And  It  further  provides  that  the  licensee 
shall  be  entitled  to  carry  on  two  or  more 
games  in  the  same  room,  by  paying  a  license 
for  each  game  so  carried  on.  This  language, 
in  my  opinion,  does  not  admit  of  any  other 
construction  than  that  the  licensee  Is  author- 
ized and  entitled  to  carry  on  the  game  for 
the  ordinary  purposes  for  which  such  a  game 
Is  conducted;  that  is,  to  win  money  or  prop- 
erty staked,  and  to  retain  it  as  his  own.  It 
Is  absurd  to  sny  that  an  act  expressly  au- 
thorized by  statute  is  Illegal  or  contrary  to 
public  policy.  The  legislature  had  the  power 
to  declare  the  public  policy  of  the  state,  an<l 
what  should  be  legal  In  the  premises,  and  It 
has  done  so.  That  it  is  a  very  b.ad  public 
policy,  and  a  relic  of  a  condition  of  society 
no  longer  existing  in  this  state,  does  not  af- 
fect the  validity  of  the  statute. 

But  the  court  below  gave  Judgment  against 
the  defendant  for  interest.  The  plaintiff 
took  these  securities,  with  notice  of  their  dls- 
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honor,  in  payment  of  an  antecedent  debt, 
itnd  stands  In  no  better  condition  than  the 
original  indorsees.  The  plaintiff  In  error  was 
a  substituted  defendant,  standing  In  the 
place  of  the  bank,  the  maker  of  the  certifl- 
(.•ates.  The  bank  has  held  itself  in  readiness 
at  all  times  to  pay  to  whomsoever  should  be 
found  entitled  to  receive  payment,  and  is 
liable  on  its  contract  only  for  interest  to 
the  maturity  of  the  certificates  at  the  rate 
of  6  per  cent,  per  annum.  The  suit  being  ■ 
upon  the  certificates,  and  they  ceasing  to 
draw  interest  at  maturity,  six  months  from 
date,  there  is  nothing  in  the  pleadings  upon 
which  to  base  a  Judgment  for  interest  against 
the  plaintiff  in  error.  Moreover,  this  was 
not  money  loaned  or  due,  and  withheld  by 
unreasonable  delay  of  payment,  or  money 
received  to  the  use  of  another,  which  would 
bear  interest  under  the  statute.  The  evi- 
dence shows,  and  we  have  decided,  that  this 
transaction  was  not  a  loan  to  the  plaintiff  in 
error.  If  it  were,  under  the  statute,  there 
could  be  no  recovery  of  either  principal  or 
interest.  If  this  were  a  suit  against  plaintiff 
In  error  upon  his  indorsement,  a  different 
question  would  be  presented,  though  we  are 
not  prepared  to  say  that  our  conclusion  from 
the  evidence  would  be  different.  Under  the 
case  as  presented  here,  however,  it  is  clear 
that  the  plaintiff  in  error  is  not  liable  for 
interest  as  such.  Interest  at  the  legal  rate 
is  adopted  in  many  cases  as  the  only  avail- 
able measure  of  damages,  and,  if  it  were 
allowed  in  this  case,  it  could  only  be  by  way 
of  damages.  Damages  are  not  claimed,  there 
is  no  allegation  in  the  pleadings  upon  which 
a  claim  for  damages  could  be  based,  and  it 
is  not  a  case  in  which  damages  should  be 
awarded. 

The  cause  Is  remanded,  with  Instructions 
to  the  court  below  to  enter  judgment  in  fa- 
vor of  the  plaintiff  for  the  sum  of  $452.37, 
being  the  amount  of  said  certificates  with 
interest  at  the  rate  of  6  per  cent,  per  annum 
for  the  period  of  six  months,  ordering  the 
First  National  Bank  of  Rock  Springs  to  pay 
said  amount  forthwith  to  the  plaintiff,  Har- 
ry P.  Hynds.  with  judgment  against  the  de- 
fendant, M .  Kinney,  for  costs  of  the  action. 

CONAWAY,  C.  J.,  and  POTTER,  J.,  concur. 


BANK  OF  CHADRON  v.  ANDERSON. 

(Supreme  Court  of  W.voming.     July  7,  1897.^ 

Appeal — Rite"— Rkiieakixo. 

1.  Rules  23  and  26  (2«  Pac.  liii.),  providing 
that  a  petition  for  rehearinR  must  be  acoom- 
lianiod  by  a  brief,  and  be  filoil  witliin  30  day!", 
aiitl  that  at  the  expiration  of  tlint  time  a  man- 
date will  issue,  have  the  force  of  statutes,  and 
rannot  be  susjiended.  unless  it  be  in  a  case  wliere 
conipliance  is  prevented  by  overwhelming  ne- 
cessity. 

2.  A  motion  to  strike  out  a  petition  for  rehear- 
ing must  t>e  made  on  notice. 

On  i)etition  for  rehearing.     Denied. 
For  former  decision,  see  48  Pac.  107. 


CONAWAY,  C.  J.  This  petition  for  rehear- 
ing was  filed  after  the  expiration  of  the  time 
aUowed  by  rule  23  (26  Pac.  xlil.),  and  after 
defendant  in  error  liad  become  entitled,  un- 
der rule  26  (26  Pac.  xlil.),  to  a  special  man- 
date to  the  trial  court  to  enforce  the  judg- 
ment. These  rules  have  the  force  of  stat- 
utory law,  and  parties  have  a  right  to  rely 
upon  them  as  such  for  purposes  of  terminat- 
ing litigation,  and  for  other  purposes.  This 
is  fully  discussed,  and  the  authorities  upon 
the  point  reviewed,  in  Cronkhite  v.  Bothwell 
(Wyo.)  31  Pac.  400.  It  is  there  inUmated, 
however,  that  where  compliance  with  the 
rules  is  prevented  by  an  "overwhelming  ne- 
cessity," this  court  may  have  power  to  grant 
appropriate  relief.  No  such  showing  is  made 
In  that  case  or  in  this  case,  or  in  any  re- 
ported case,  I  believe,  In  this  state.  A  mo- 
tion to  strike  this  petition  for  rehearing  from 
the  files  has  been  filed.  This  motion  cannot 
be  considered  now,  because  the  plaintiff  in 
error  has  not  had  notice  of  the  motion.  Nei- 
ther is  the  petition  for  rehearing  properly 
before  us  for  consideration  on  its  merits  for 
two  reasons:  (1)  The  reason  already  given, 
that  it  was  not  filed  in  time;  (2)  it  is  not  ac- 
companied by  any  brief.  The  petition  for 
rehearing  Is  an  ex  parte  proceeding,  and  the 
argument  In  support  of  it  is  by  brief  only, 
unless  oral  argument  be  requested  by  the 
court.  See  rule  23  (26  Pac.  xlil.).  We  have, 
however,  glanced  at  the  petition  for  rehear- 
Uig,  to  ascertain  if,  possibly,  a  case  of  failure 
of  Justice  be  shown.  It  seems  that  all  the 
points  made  by  it  were  presented  on  the  orig- 
inal hearing.  It  is,  in  effect,  merely  a  reas- 
signment of  alleged  errors  already  passed 
upon.  And  the  case  was  carefully  consider- 
ed, and  we  are  still  of  the  opinion  it  was  de- 
cided rightly.    Rehearing  denied. 

POTTER  and  CORN,  JJ.,  concur. 


FIRST  NAT.  BANK  OF  SHERIDAN  t, 

C.  D.  WOODWORTH  CO. 

(Supreme  Court  of  Wyoming.     July  7,   1897.) 

Balks— What  Constitutks— Cbattki.   Moktoaob 

— Validiti— Sale  bv  1Hokti:agok. 

1.  A  buyer  cannot,  in  an  action  for  the  price, 
attack  tlie  seller's  title  on  the  ground  that  the 
sale  by  which  such  title  was  acquired  was  in 
fraud  of  creditors  of  the  first  seller,  where  the 
buyer,  though  a  creditor  of  the  first  seller,  had  no 
lien  on  the  goods. 

2.  A  debtor  promised  to  secure  his  creditor  by 
bill  of  sale  or  mortgage,  and  thereafter  made  and 
recorded  a  bill  of  sale  of  his  stock  to  the  credit- 
or, but  did  not  notify  the  creditor  thereof;  leav- 
ing his  employ^  in  charfte,  with  instructions  to 
sell  as  usual,  and  remit  the  proceeds  to  the  cred- 
itor. The  president  of  the  creditor  corporation 
testified  that  the  bill  of  sale  was  not  absolute, 
but  for  security.  HiM,  in  an  action  by  the  cred- 
itor against  a  purchaser  on  crevlit  from  the  debt- 
or's employ*  while  he  was  in  charge  of  the  gooils. 
for  the  price,  that  the  creditor  took  no  title  by 
the  bill  of  sale,  the  minds  of  the  parties  never 
tiavinf;  met  on  a  sale. 

3.  Such  bill  of  sale  being  invalid  as  a  mort- 
gage, because  not  stating  that  it  was  givai  as 
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security  (Lav/B  1890-91,  c.  7,  {  1),  the  purchaser 
may  takt>  advantage  ot  such  inTalidity  in  an  ac- 
tion by  the  creditor  for  the  price. 

4.  It  is  immaterial  to  the  right  of  the  purchaser 
to  attack  the  bill  of  sale  that  he  had  notice  there- 
of before  purchasing. 

Error  to  district  court,  Slieridan  county;  W. 
S.  Metz,  Judge. 

Action  by  the  O.  D.  Woodworth  Company 
against  the  First  Xatlonal  Bank  of  Sheridan 
for  goods  sold  and  delivered.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Ke- 
Tersed. 

N.  K.  Griggs  and  E.  E.  Lonabaugb,  for 
pinintiff  in  error.  A.  M.  Appelget,  for  defend- 
ant in  error. 


POTTER.  J.  This  action  was  brought  by 
defendant  in  error,  as  plaintiff  below,  to  re- 
cover au  alleged  indebtedness  for  goods  sold 
and  delivered  to  the  plalntifF  In  error;  and 
judgment  was  rendered  in  favor  of  the  de- 
fendant in  error  for  the  amount  claimed,  the 
case  being  tried  to  the  court  without  a  Jury. 
There  is  no  real  conflict  In  the  evidence,  but 
counsel  for  the  respective  parties  draw  difter- 
ent  conclusions  therefrom.  The  facts  are  that 
one  C.  E.  Moore  was  engaged  In  the  harness 
and  saddlci7  business  at  Sheridan,  in  this 
st.ate,  and  was  Indebted  to  the  defendant  in 
trror,  a  corporation  doing  business  at  Omaha, 
Neb.,  for  goods  which  he  had  bought 
from  them.  The  president  of  the  defendant 
In  error  company  testified  that  on  May  4, 
l.S!>5,  such  Indebtedness  approximated  $1,- 
200.  He  was  asked  If  any  arrangements 
were  made  on  that  date  relative  to  the  secur- 
ing of  his  claim,  and  testified  as  follows: 
'•It  was  in  March  that  I  saw  him.  He  had 
been  slow,  and  I  came  up  to  see  what  was 
the  matter  with  him.  He  told  me  that  busl- 
iiexs  had  been  quiet,  and  collections  were 
slow,  and  that  he  would  pay  me  $473  now, 
.tnd  as  soon  as  he  could  make  collections  he 
would  pay  me  more,  and  that,  in  case  any- 
thing would  happen  that  he  could  not  pay,  he 
would  protect  us  for  the  amount  of  our 
claim,  either  by  mortgage  or  bill  of  sale." 
This  promise  on  the  part  of  Moore  seems  to 
have  been  entirely  voluntary.  It  was  not 
an  agreement  entered  Into  at  the  time  the 
indebtedness  was  contracted,  and  it  does  not 
appear  that  any  new  consideration  existed 
for  such  an  agreement.  Although  It  is  true, 
so  far  as  the  record  discloses,  that  there  was 
actual  forbearance,  there  was  not  an  agreed 
forbearance,  or  any  extension  of  time  ex- 
pressly granted,  on  account  of  such  promise 
of  security.  On  the  4th  day  of  May,  1805, 
Moore  executed  a  bill  of  sale,  ab.solnte  in 
form,  reciting  a  consideration  of  $1,000,  con- 
veying to  the  Woodworth  Company  all  his 
stock  of  harness,  goods,  saddles,  etc.,  situat- 
ed In  the  Eads  building,  in  the  town  of  Slier- 
idan, and  said  bill  of  sale  was  recorded  on 
that  day  in  the  office  of  the  county  clerk  and 
ex  offleio  register  of  deeds.  It  was  not  oth- 
erwise delivered  to  the  grantees  named  there- 


in, nor  to  any  other  person  for  them.  In- 
deed,  it  is  a  mere  matter  of  presumption 
that  Moore  personally  left  the  paper  for  rec- 
ord, or  authorized  it  to  be  recorded,  the  evi- 
dence being  entirely  silent  respecting  that 
matter.  The  bill  of  sale  Is  found  on  record, 
and  the  record  thereof  is  offered  and  received 
in  evidence,  and  a  copy  ot  It  as  so  recorded 
is  Incorporated  in  the  bill  of  exceptions;  and 
tbat  is  the  extent  of  the  information  which  is 
to  be  obtained  from  the  record  in  this  case. 
Whether  It  ever  came  into  tlie  manual  pos- 
session of  the  Woodworth  Company  does 
not  appear.  No  notice  ot  the  execution  or 
recording  of  the  instrument  was  given  to 
them  by  Moore  at  any  time,  and  they  had  no 
knowledge  thereof  until  the  21st  or  22d  day 
ot  May,  but  more  probably  the  22d;  such 
knowledge  being  obtained  by  means  of  a  tele- 
graphic message  from  one  Innis,  who  at  some 
previous  time,  it  incidentally  appears,  had 
been  emidoyed  In  some  capacity,  not  stated, 
by  Moore.  On  the  23d  day  of  May  they  vrtred 
Instructions  to  an  attorney  at  Sheridan  to 
take  possession  of  the  stock,  and  he  did  so 
at  once  upon  receipt  of  such  Instructions.  At 
that  time,  and  also  on  the  two  preceding 
days,  the  stock  and  store  were  in  charge  of 
one  Rohleder,  who  had  entered  Moore's  em- 
ploy on  the  2d  or  3d  day  of  May.  We  are 
unable  to  discover  anything  In  the  evidence 
to  indicate  the  time  when  Rohleder  was 
first  left  in  charge.  Neither  does  it  appear 
whether  Moore  remained  in  town,  or  If  he 
had  gone  when  he  departed,  or  under  what 
circumstances;  although  the  briefs  of  both 
counsel  state  that  he  had  gone  to  the  Na- 
tional Park.  Rohleder  testifies  that  after  he 
went  to  work  tor  Moore  the  business  ran 
along  the  same  way  until  he  saw  Mr.  Bur- 
rows, which  was  the  Zlst,  and  that  the  store 
was  kept  open  all  the  time  until  possession 
was  taken  by  Woodworth  Company,  with  the 
exception  ot  a  few  days,  when  they  were  In- 
voicing. On  the  21st  day  ot  May,  Mr.  Bur- 
rows, the  cashier  of  the  plaintiff  in  error 
bank,  went  to  the  store,  and  found  Rohleder 
in  charge.  He  then  purchased  tor  the  bank 
the  goods  In  controversy,  except  a  bill  of  $14 
the  following  day.  That  circumstance  is  re- 
lated by  Rohleder  as  follows:  "He  wanted 
to  buy  the  goods,  and  he  made  some  re- 
mark, and  asked  who  I  was  working  for, 
and  I  said,  'Mr.  Moore;'  and  he  wanted  to 
know  if  I  would  sell  him  goods,  and  I  said, 
'Yes;'  and  he  wanted  to  know  if  I  would  sell 
on  time,  or  trust  him,  and  I  said,  "Yes;'  and 
he  said,  'Who  are  you  working  forV  and  I 
said,  'Moore;'  and  he  said,  'What  are  your 
instnictlons?'  and  I  said.  To  sell  tor  cash,  or 
to  responsible  parties;'  and  he  asked  me  If 
the  bank  was  a  responsible  party,  and  I  said, 
'Yes;'  and  he  wanted  to  know  It  I  would  sell 
the  goods,  and  I  said.  'Yes.'  "  The  same  wit- 
ness informs  us  that  his  instructions  were  to 
make  remittances  to  C.  D.  Woodworth  when 
goo<ls  were  sold.  He  made  no  such  remit- 
tances prior  to  their  taking  possession,  and 
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lied  no  commnnicatton  with  them;  and,  so 
far  as  the  evidence  dlsolose«,  he  may  have 
been  Ignorant  of  the  fact  of  the  execution  of 
the  bin  of  sale.  The  answer  of  the  plaintiff 
In  error  (defendant  below)  alleged  that  the 
goods  had  been  purchased  from  Moore  and 
fully  paid  for,  and  that  is  the  contention 
here.  Mr.  Burrows  so  testified,  but,  in  refer- 
ence to  payment,  his  cross-examination  de- 
veloped the  fact  that  prior  to  May  21st  the 
bank  had  made  a  loan  to  Moore,  and  held  the 
notes  of  Moore  and  another  party,  and  that 
constituted  the  payment;  the  notes  however, 
some  of  which  were  due,  and  some  not,  re- 
maining In  Its  possession.  It  was  alleged  in 
the  reply  that  the  bank  had  notice  of  the  bill 
of  sale,  and  such  notice  was  attempted  to  be 
shown  by  the  county  clerk,  who  testiUed  that 
It  was  his  custom  to  mall  weekly  statements 
to  the  bank  of  all  instruments  of  that  char- 
ncter,  and  he  thought  he  had  mailed  them  a 
notice  of  this  partictdar  iustrnnieut.  That 
such  a  notice  was  given  Is  not  denietl  In  the 
evidence.  The  case  resolves  Itself  Into  this 
luiiuiry:  '\^'hen  the  gocnls  were  purchased  by 
the  bank,  did  the  Woodworth  Company  have 
such  a  title  in  them  as  to  support  a  re<'oveiT 
In  this  action?  Counsel  for  defendant  in  er- 
ror Insists  that  the  bill  of  sale  amounted  to 
an  absolute  transfer  of  the  goo<ls,  and  was  a 
completed  sale,  and  that  the  conduct  of 
Moore  demonstrates  that  such  was  his  inten- 
tion. On  behalf  of  plaintiff  In  error,  on  the 
other  hand,  It  Is  contended  that  the  convey- 
ance was  intended  as  a  chattel  mortgage, 
and  Is  void  under  our  statute,  and  also  that, 
if  Its  purpose  was  to  effect  a  transfer  as  on 
a  sale,  the  transaction  was  l)ieffectual  as 
snch. 

Counsel  for  plaintiff  in  error  discuss  In 
their  brief  at  some  length  the  (juestlons  af- 
fecting the  validity  of  a  sale  of  personal  prop- 
erty without  change  of  pos.'*essl<>n,  as  against 
cretlitors.  Those  iiuestions  are  not  applica- 
ble, and  cannot  determine  the  relative  rights 
of  the  parties  in  this  case,  for  tlie  reason,  if 
no  other,  that  tlie  bank  do«>s  not  apju'ar  here 
In  the  attitude  of  a  creditor.  The  Issue  which 
Is  submitted  by  Its  answer  was  that  It  had 
made  a  direct  purchase  from  Moore,  and  had 
paid  him  for  the  goods.  On  cross-examina- 
tion. Indeed,  the  fact  was  brought  out  that  it 
was  a  creditor,  but  it  had  not  obtained  any  lien 
upon  the  goods  by  any  Judicial  process,  nor 
brought  Itself  in  an.v  way  into  such  privity 
with  the  goods  as  would  entitle  it  to  attack  a 
mortgage  valid  upon  its  face,  or  a  sale  com- 
l)leted  as  between  vendor  and  vendee,  for 
fraud.  Bank  v.  Bates.  lUO  U.  S.  .').")«,  7  Sup. 
Ct.  679.  The  determination  of  this  case  de- 
pends upon  entirely  different  considerations. 
If  there  was  a  sale  perfected,  so  as  to  pass 
the  title,  the  Judgment  was  correctly  render- 
ed. We  are  satisfied  tliat  the  trausaction  be- 
tween Moore  and  defendant  in  error  did  not 
amount  to  a  sale.  Contracts  for  the  purchase 
and  sale  of  chattels,  if  complete  and  uncondi- 
tional, and  not  within  the  statute  of  frauds. 


or  If  within  such  statute.  If  there  is  a  suffi- 
cient memorandum  thereof  In  writing,  proi»er- 
ly  signed,  are  sufficient,  as  between  the  par- 
ties, to  vest  the  property  in  the  purchaser,  ev- 
en without  delivery;  the  rule  being,  as  said 
In  Hatch  v.  OH  Co.,  100  U.  S.  124,  128,  "that 
such  a  contract  constitutes  a  sale  of  the  thing, 
and  that  Its  effect  is,  if  not  prejudicial  to 
creditors,  to  transfer  the  property  to  the  pur- 
chaser against  every  person  not  holding  the 
same  under  a  bona  fide  title  for  a  valuable 
consideration  without  notice."  This  rule, 
however.  Implies  a  contract  which  Is  com- 
plete and  unconditional,  and  It  is  elementary 
that  there  cannot  exist  such  a  contract  with- 
out the  mutual  as.<:ent  of  the  parties.  Hatch 
V.  OH  Co.,  supra;  Wlttkowsky  v.  Wasson,  71 
N.  C.  451.  We  fall  to  observe  any  such  mu- 
tual assent  in  this  case.  The  lu-omise  of 
Moore,  made  without  consideration,  was  to 
protect  by  mortgage  or  bill  of  sale,  not  to  sell 
outright  and  by  complete  transfer  of  title. 
He  gave  no  notice  of  the  execution  of  the 
couve.vance,  but  contented  himself  with  a  re- 
coi-dlng  of  the  same.  If  he  caused  that  to  be 
done.  He  retained  posscs.slou  and  control  ov- 
er tlie  goods  and  store,  gave  instructions  rela- 
tive to  the  disposition  of  the  goods  and  the 
remittance  of  the  proceeds,  and  authorized 
sales  upon  credit  to  responsible  parties.  Such 
luMtructious  are  given  to  his  own  emplo.v^, 
who  i-emalns  In  charge,  representing  him, 
with  probably  no  knowledge  of  the  bill  of 
sale.  On  Moore's  part,  these  facts  are  all 
consistent  witii  tlie  theory  of  a  mortgage,  but 
utterly  inconsistent  with  that  of  a  sale.  It 
seems  to  me  that  his  conduct  admits  of  no  oth- 
er construction  than  that  he  intended  the 
conveyance  as  security  only.  Again,  the 
prcsldv'ut  of  the  Woodworth  Company  testi- 
fied that  the  bill  of  sale  was  not  absolute  as  a 
transfer,  but  was  given  as  security  only.  It 
is  suggested  by  counsel,  with  reference  to  this 
item  of  testimony,  that  witnesses  do  not  deal 
with  nice  legal  discriminatlon.s,  and  that  we 
ai-e  not  to  expect  conciseness  of  expression 
from  persons  not  learned  In  the  law;  that 
witnesses  con.slder  rather  the  effect  than  the 
means  used.  We  are  of  the  opinion  that, 
however  appropriate  the  argument  of  coun- 
sel may  be  In  dealing  with  certain  expressions 
of  witnesses  under  some  other  circumstances, 
the  testimony  of  the  w-Itness  above  alluded  to 
indicates  about  as  clearly  as  anything  could 
that  the  defendant  in  en'or  had  not  as.seuted 
to  any  contract  of  sale.  The  conclusion  Is  Ir- 
resistible that  there  had  not  been  a  meeting 
of  mluds,  or  that  mutuality  of  purpose  and 
understanding  without  which  a  complete  con- 
tract of  sjile  is  Impossible.  This  essential 
feature  of  n  sale  being  absent,  it  is  unneces- 
sary to  consider  the  effe<;t  of  the  recording  of 
the  bill  of  sale  as  a  delivery.  Witliout  decid- 
ing tliat  question,  I  am  strongly  impressed 
with  the  difficulty  which  would  be  exi)erl- 
eiwcHl  In  an  endeavor  to  bring  the  facts  of 
tliis  case  as  shown  by  the  evidence  within  the 
limits  of  tJiose  Juiliclul  autliorilies  which  hold 
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that  a  delivery  for  reoord  may  constitute  a 
sufficient  delivery  to  the  grantee,— particular- 
ly so  as  onr  statutes  do  not  require  a  bill  of 
sale.  Intended  as  evidence  of  a  sale  of  the 
kind  of  chattels  In  controversy,  to  be  record- 
ed. The  defendant  In  error  was  out  of  pos- 
session when  the  purchase  of  the  goods  in 
question  was  made. 

The  tran.saction  not  amounting  to  a  sale, 
did  the  recorded  convej'ance,  assuming  It  to 
have  been  delivered  on  the  day  of  its  date, 
wlthont  possession  of  the  goods  In  the  vendee 
named  thei-eln.  constitute  a  valid  chattel 
mortgage?  The  legislation  of  this  state  has 
undergone  many  changes  upon  the  subject  of 
mortgages  of  personal  property,  and  an  ex- 
amination of  the  various  stages  of  that  legis- 
lation affords  us  a  reasonably  accurate  Itnowl- 
edge  of  the  purpose  which  ultimately  found 
expression  in  the  statutes,  as  well  as  the  evils 
which  were  sought  to  be  prevented,  and  the 
good  desired  to  be  accomplished.  With  that 
Information,  a  construction  of  section  1  of 
chapter  7  of  the  Laws  of  1890-91  Is  not  dlffl- 
cnlt.  That  section  provides  the  method  of  ex- 
ecuting any  conveyance  Intended  to  operate 
as  a  mortgage  of  chattels,  and  contains  a 
proviso  as  follows:  "Provided,  that  no  Instru- 
ment shall  operate  as  a  chattel  mortgage  un- 
less it  shall  state  distinctly  upon  Its  face  that 
it  is  Intended  for  security,  and  shall  also  state 
the  amount  for  which  said  Instrument  is  se- 
curity." This  is  a  requirement  of  a  substan- 
tial matter.  The  Instrument  must,  on  Its  face, 
show  that  It  was  Intended  for  security.  In 
Graham  v.  Bllnn,  3  Wyo.  746,  30  Pac.  446, 
this  court  held  that  no  particular  form  of 
words  Is  required  to  comply  with  the  statute. 
It  Is  clear,  however,  that  there  must  be  some 
statement  contained  in  the  body  of  the  con- 
veyance which  will  unmistakably  Indicate  Its 
oharncter.  '^^■hpl•e  that  is  lacking  the  statute 
forbids  Its  operation  as  a  mortgage.  The  bill 
of  sale  executed  by  Moore  is  absolute  In 
form,  and  devoid  of  the  slightest  indication 
that  It  Is  Intended  for  security.  It  cannot, 
therefore,  be  regarded  as  a  chattel  mortgage. 
Being  invalid  on  its  face  as  such,  the  plain- 
tiff In  error  may  talie  advantage  of  that  fact. 
The  goods  were  purchased  from  Moore,  and 
not  from  the  Wood  worth  Company;  the  latter 
at  the  time  having  no  legal  right  In  the  goods 
as  purchased.  The  matter  of  notice  Is  not 
material.  Other  provisions  of  the  statute  re- 
quire the  mortgage  to  be  filed  In  the  proper 
public  office.  If  not  so  filed,  and  there  Is  not  a 
change  of  possession,  it  Is  declared  by  statute 
to  be  void  as  against  sub.<<equent  mortgagees 
or  purchasers  In  good  faith;  but  these  provi- 
sions refer  to  an  Instrument  intended  to  oper- 
ate as  a  mortgage,  in  the  execution  of  which 
the  requirements  of  the  proviso  of  section  1 
aforesaid  have  been  observed.  Similar  con- 
clusions were  reached  in  Rldgely  v.  Bank,  75 
Fed.  808,  by  Judge  Hallett,  sitUng  in  the 
United  States  circuit  court  for  this  district.  In 
respect  to  a  chattel  mortgage  of  the  proi)erty 
of  a  co-partnership,  which  had  not  been  sign- 


ed by  all  of  the  co-partners,  as  Is  required  by 
section  2  of  the  act  referred  to. 

Our  conclusions  are,  therefore,  upon  the  evi- 
dence and  the  law  applicable  thereto,  that  tlie 
plaintiff  in  error  was  entitled  to  a  judgment 
in  Its  favor,  and  the  Judgment  of  the  district 
court  was  error.  That  Judgment  must  be  re- 
versed, and  a  new  trial  ordered. 

CONAWAY,  C.  J.,  and  CORN,  J.,  concur. 


DLNBAR  V.  BOARD  OF  COM'RS  OF  CAN- 
YON COUNTY. 
(Supreme  Court  of  Idaho.    June  30,  1897.) 
CouSTiRs — Powers  of  Commissioseks— Bkidoes — 
DEBTa — Bonds— Ix/UNCTiox — Pakties. 

1.  A  demurrer  may  be  amended,  but  leave  to 
do  BO  should  first  be  obtained. 

2.  The  building  of  a  bridge  is  not  an  ordinary 
and  uocessnry  pxpcnse. 

3.  County  commissioners  have  no  authority  to 
contract  for  tlie  building  ot  a  bridge,  the  cost  of 
wliich  will  exceed  $1,000,  without  a  petition  ask- 
ing it  is  presented  to  them,  signed  by  at  least 
one-third  of  the  taxpaying  voters  of  the  county; 
and  then,  if  the  cost,  added  to  the  other  ordinary 
and  necessary  expenses,  will  exceed  the  county's 
revenue  for  the  year,  the  commissioners  cannot 
contract  for  such  bridge  without  being  author- 
ized by  a  two-thirds  vote  at  an  election  called 
and  held  for  that  purpose  as  provided  by  section 
3,  art.  8,  of  the  constitntion. 

4.  The  provisiuns  of  tlie  constitution  relative  to 
the  creation  of  public  debts  are  mandatory. 

5.  Boards  of  commissioners  in  creating  debts 
must  keep  within  the  provisions  of  the  constitu- 
tion, and,  if  they  fail  to  comply  with  the  require- 
ments of  the  constitution,  their  acts  are  void. 

6.  A  taxpayer,  resident  of  the  county,  may 
sue  to  enjoin  the  issuance  of  funding  bonds  which 
are  alxiut  to  lie  issued  for  debts  contracted  in 
violation  of  provisions  of  the  constitution. 

7.  To  uphold  the  validity  of  a  proposed  issue 
of  county  bonds,  it  must  afBrmHtively  appear 
by  the  record  that  the  provisions  of  the  constitu- 
tion were  complied  with  by  the  commissioners  in 
creating  the  debt  or  dtnts  about  to  be  funded. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Canyon  county; 
J.  H.  Richards,  Judge. 

Action  by  W.  C.  Dunbar  against  the  board 
of  commissioners  of  Canyon  county  to  enjoin 
the  Issuance  of  county  bonds.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiff  appeals. 
Reversed. 

Charles  H.  Reed,  for  appellant.  R.  E.  Mc- 
Farland,  Atty.  Gen.,  TVemont  Wood,  and  Ed- 
gar Wilson,  for  respondents. 

QUARLES,  J.  The  appellant,  a  resident 
taxpayer  of  Canyon  county,  commenced  this 
action  In  the  district  court  of  the  Third  Ju- 
dicial district  of  Idaho,  in  and  for  Canyon 
county,  on  the  2Sth  day  of  April,  1806,  to  ob- 
tain a  perpetual  injunction  restraining  the 
defendant  board  of  commissioners  from  issu- 
ing bonds  to  fund  $46.44.5.20  of  alleged  in- 
debtedness of  said  county  incurred  during  the 
years  of  1894  and  1895.  On  May  5,  189(t, 
C.  M.  Hays,  district  attorney  for  said  district. 
Bled  a  general  demurrer  to  the  complaint; 
averring  that  "the  complaint  does  not  state 
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facts  sufficient  to  constitute  a  cause  of  ac- 
tion." Thereafter,  and  on  September  30, 
1806,  said  district  attorney  filed,  without  leave 
of  court,  so  far  as  Is  shown  by  the  record,  an- 
other demurrer  to  said  complaint,  alleging  the 
following  grounds:  "(1)  That  the  complaint 
does  not  state  facts  sufficient  to  constitute  a 
cause  of  action.  (2)  That  several  causes  of 
action  have  been  improperly  joined  in  this, 
to  wit:  First,  that  the  complaint  seeks.  In 
one  action,  without  separating  the  various 
causes  of  action,  to  enjoin  the  issuing  of 
l)onds  to  pay  the  cun-ent  and  necessary  ex- 
pense waiTants  of  said  county;  second,  to 
pay  scalp-fund  warrants;  thii-d,  to  pay  road- 
fund  warrants.  (3)  That  the  complaint  Is 
ambiguous,  unintelligible,  and  uncertain,  In 
tlUs:  From  the  complaint  it  cannot  be  deter- 
mined whether  the  plaintlfC  brings  this  action 
to  enjoin  the  issuing  of  bonds  to  pay  current 
and  necessary  expense  warrants,  to  pay  scalp- 
fund  warrants,  or  road-fund  warrants,  of  said 
county.  (4)  That  the  complaint  does  not  state 
a  cause  of  action  as  to  why  the  scalivfund 
warrants  are  illegal  and  void."  Afterwards 
tlie  following  order  was  made,  to  wit:  "This 
cause  coming  on  to  be  heard  regularly  this 
23d  day  of  December,  180(5,  upon  the  demur- 
rer to  the  complaint  herein,  It  is  ordered  that 
the  demun-er  herein  be,  and  Is  hereby,  sus- 
tained. ISigned]  J.  H.  Richards,  Judge." 
And  the  said  order,  and  a  judgment  dismiss- 
ing the  action,  were  filed  and  entered  in  the 
cause  on  the  30th  day  of  December,  1896. 

We  are  unable  to  ascertain  from  the  record 
upon  which  of  the  demurrers  the  coxirt  acted, 
or  on  what  gi-ounds  the  complaint  was  held  to 
be  bad.  A  demun-er,  like  any  other  plead- 
ing, may  be  amended;  but,  if  amended,  it 
should  show  on  its  face  that  it  is  an  amended 
demurrer.  We  think  that  leave  to  file  au 
amended  demuirer  should  be  first  obtained, 
but,  as  to  a  first  amendment  prior  to  a  hear- 
ing on  demurrer,  the  leave  should  be  granted 
as  a  "matter  of  course."  The  practice  of  fil- 
ing a  number  of  demurrers  to  the  same  plead- 
ing by  the  same  party  is  not  permissible,  nor 
is  the  court  called  upon  to  look  through  the 
files  to  see  how  many  demurrers  have  lieen 
filed.  Without  attempting  to  solve  tlie  ques- 
tion as  to  which  demurrer  was  argueil,  or  on 
what  grounds  the  demurrer  was  sustaiue<l,  we 
express  the  opinion  that  the  plaintiff  stated 
a  cause  of  action,  and  that  the  order  sustain- 
ing the  demurrer  and  the  judgment  were  erro- 
neous. 

Section  3,  art.  8,  of  tlie  constitution.  Is  in 
words  as  follows:  "No  county,  city,  town, 
township,  board  of  education,  or  school  dis- 
trict, or  otlier  sub-dlvlsion  of  the  state,  shall 
incur  any  Indebtedness,  or  liability  in  any 
manner,  or  for  any  purpo.«e,  exceetiiup  in  that 
year,  tlie  income  and  revenue  provided  for  It 
for  such  year,  wltliout  the  a.ssent  of  two- 
thirds  of  the  qualified  electors  thereof,  voting 
at  an  election  to  be  held  for  that  inirpose, 
nor  unless,  before  or  at  the  time  of  incurring 
such  iudebteduess,  provision  shall  be  made 


for  the  collection  of  an  annual  tax  sufficient 
to  pay  the  Interest  on  such  Indebtedness  as  it 
falls  due,  and  also  to  constitute  a  sinking 
fund  for  the  payment  of  the  principal  Uiereof , 
within  twenty  years  from  the  time  of  con- 
tracting the  same.  Any  indebtedness  or  lia- 
bility incurred  contrary  to  this  provision  shall 
be  void:  provided,  that  this  section  shall  not 
be  con.stmed  to  apply  to  the  ordinary  and 
necessary  expenses  authorized  by  the  gener- 
al laws  of  the  state."  Paragi-aph  12  of  the 
complaint  is  as  follows:  "The  plaintiff  alleges 
further  that  the  said  board  of  county  commis- 
sioners have  made  no  provision  for  the  col- 
lection of  an  annual  tax  sufficient  to  pay  the 
interest  on  the  proposed  bonded  Indebtedness 
as  it  falls  due,  and  also  to  constitute  a  sink- 
ing fund  for  the  payment  of  the  principal 
tlxereof  within  twenty  years  from  the  time  of 
contracting  the  same,"  etc.  Attached  to  the 
complaint,  as  Exhibit  A,  is  a  statement  of  the 
outstanding  wan'ant  indebtedness  of  the 
county  sought  to  be  fimded,  and  from  said 
exlilbit  it  appears  that  tlie  alieRetl  indebted- 
ness of  the  county  incurred  during  said  two 
years  Increased. to  tlie  extent  of  ^•ii'i,4.1,'».20; 
said  increase  being  on  the  following  funds,  to 
wit:  General  expense  fund,  $l<>,l-ki..">2;  road 
fund,  $27,110.11;  scalp  fund,  ?3.1tlb.57  (the 
latter  being  warrants  issued  for  bounties  on 
rabbit  scalps).  For  all  of  said  alleged  Indebt- 
edness, warrants  were  drawn  on  said  re- 
spective f\md.s.  From  said  exlilbit  it  appears 
that  on  the  23d  day  of  December,  18!>5,  the 
following  warrants  were  drawn  on  the  road 
fund,  viz.:  No.  1,  amount  $2,.".00,  part  pay- 
ment of  Caldwell  bridge  contract;  No.  2. 
amount  $1,400,  part  payment  Caldwell  bridge 
contract;  No.  210,  amount  $1,000,  balance  on 
Caldwell  bridge  contract;  No.  H,  amotmt 
$100,  Parma  bridge  contract;  No.  214,  amount 
$4,444,  Parma  bridge  contract;  and  on  April 
15,  1805.  No.  02,  amount  $r).3r)0,  balance  on 
Parma  bridge.  Tlius,  It  will  be  seen  that  In 
the  construction  of  the  two  bridges  tlierf  was 
an  attempt  to  ci-eate  an  indebtedness  aggi-e- 
gating  $14,7!K1. 

But  it  Is  insisted  that  the  judgment  below 
was  proper  for  the  reason  that  the  com- 
plaint does  not  siiow  what  the  revenues  for 
the  different  funds  were  for  the  two  years 
named.  It  would  have  been  better  for  the 
complaint  to  have  shown  this,  and,  while 
the  complaint  Is  Imperfect,  .vet  we  think  it 
shows  a  cause  of  action.  It  Is  alleged  in  the 
complaint  tliat  warrants,  as  above  mcution- 
ed,  to  the  extent  of  ^M>,4TtTi.'M.  wore  issuoti 
durlug  the  years  of  lSi»4  aud  l.SI>.',  and  that 
the  resixiiidoiit  commissioners  wei-e  threaten- 
ing to  issue  and  about  to  issue  and  sell  iKMids 
of  said  Canyon  county  to  I'und  tiu-  said  war- 
rants. It  does  not  appear  what  tlie  aggre- 
gate warrants  Issued  by  tlie  officers  of  Can- 
yon county  for  said  two  years  are.  So  far  ns 
the  pleadings  are  concerned,  we  cannot  tell 
how  much  revenue  was  paid  into  tlie  county 
treasuiy  during  said  two  years,  how  much 
was  iiald  out,  or  how  much  was  left  in  the 
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treasury.  But  a  reasonable  Inference  from 
the  facts  pleaded  Is  that  the  expenditures  ex- 
ceeded the  revenue  to  the  extent  of  the  pro- 
posed bond  Issue;  and,  if  this  is  not  correct, 
but  on  the  other  hand,  it  be  tme  that  there 
remained  a  sufficiency  in  the  treasury  to  pay 
Bald  warrants,  then  the  authority  to  Issue 
said  bonds  does  not  exist,  and  their  issuance 
sliould  be  restrained.  If,  on  the  other  hand, 
the  expenditures  for  said  two  years  exceeded 
the  revenue  for  those  years  to  the  amount  of 
the  proposed  bond  issue,  then  the  authority 
to  issue  said  bonds  cannot  be  recoRnlzed,  un- 
less the  requirements  of  the  constitution  and 
laws  have  been  complied  with  in  incurring 
the  debts  sought  to  be  refunded.  In  solv- 
ing this  question  it  is  necessary  to  determine 
whether  the  building  of  a  bridge,  and  the 
payment  of  bounties  for  rabbit  scalps,  are 
ordinary  and  necessary  expenses  of  a  coun- 
ty. It  will  be  seen  that  the  two  terms  are 
used  conjunctively;  hence,  to  come  within 
the  constitutional  pi'oviso  or  exception,  ex- 
IMndltnres  made  in  excess  of  the  revenues  of 
any  current  year  must  not  only  be  for  or- 
dinary expenses,  such  as  are  usual  to  the 
maintenance  of  the  county  government,  the 
conduct  of  its  necessary  business,  and  the 
protection  of  its  property,  but  there  must  ex- 
ist a  necessity  for  making  the  expenditure  at 
or  during  such  year.  In  the  case  of  Bannock 
Co.v.C.  Bunting  &Co.  (Idaho) 37  Pac.  27T,  this 
court,  in  construing  section  1702,  Rev.  St., 
hold  that  the  purchase  of  a  site  for  a  county 
courthou.se,  and  building  a  courthouse,  "Is 
clearly  not  among  the  ordinary  and  neces- 
sary expenses  of  the  county."  In  that  case 
this  court  further  said:  "It  Is  clear  that.  If 
the  commissioners  could  Incur  a  debt  for  a 
••ourthouse  site  at  a  cost  of  $4,000,  they  might 
I)urchnse  one  at  a  cost  of  ?10,000,  and  pro- 
ceed to  erect  a  courthouse  at  a  cost  of  f20,- 
«I00,  all  of  which  would  be  In  direct  violation 
of  the  constitution.  It  Is,  of  course,  the  duty 
of  commissioners  to  provide  a  suitable  place 
for  holding  of  the  courts  and  public  olllces, 
jails,  etc.;  but  such  rooms  must  be  tempora- 
rily provided,  at  as  little  expense  as  Is  con- 
sistent with  providing  suitable  quarters,  un- 
til the  question  can  be  submitted  to  the  peo- 
ple." What  has  been  said  with  reference  to 
building  a  courthouse  applies  to  the  building 
of  a  bridge  or  other  public  Improvement, 
within  the  letter  and  spirit  of  the  constitu- 
tion and  statutes.  We  conclude  that  tlie 
bniUling  of  a  bridge  and  the  payment  of  scalp 
bounties  are  not  ordinary,  but  extraordinary, 
expenses,  and,  being  such,  cannot  be  created 
in  excess  of  the  revenue  for  the  fiscal  year 
in  which  they  may  be  incurred  without  the 
assent  of  two-thirds  of  the  electors  of  the 
county  voting  at  an  election  duly  called  and 
held.  It  is  true  that  an  election  was  held  to 
ascertain  the  will  of  the  electors  of  Canyon 
county  as  to  whether  bonds  sliould  be  Issued 
"for  the  i)uri>ose  of  funding  the  outstanding 
!nflebtc<lnpss  of  said  Canyon  county  incurred 
prior  to  .lanuary  14,  1805,  and  as  evidenced 


by  the  outstanding  warrants  of  said  Canyon 
county."  But  the  record  does  not  show  ttiat 
the  question  of  Incurring  the  debts  for  build- 
ing the  Parma  and  Caldwell  bridges,  amount- 
ing to  about  $15,000,  was  submitted  to  the 
electors  by  petition  or  otherwise.  Under  sec- 
tion 1762,  Itev.  St.,  a  bridge  cannot  be  built 
at  a  cost  to  exceed  $1,000  unless  one-third  of 
the  taxpayers  who  are  voters  of  the  county 
petition  therefor,  but  since  the  adoption  of 
our  constitution  this  provision  of  the  statute 
only  applies  when  the  revenues  for  the  fiscal 
year  are  not  exceeded;  for  if  such  expendi- 
ture exceeds,  when  added  to  the  necessary 
expenditures  of  the  county  for  the  fiscal  year, 
the  revenue  for  that  year,  then  such  bridge 
cannot  be  built  without  a  two-thirds  vote,  as 
provided  in  section  3,  art.  8,  of  the  constitu- 
tion. We  are  aware  that  bridges  are  useful 
and  Important  and  of  great  convenience  to 
the  public.  But  the  authority  of  boards  of 
commissioners  in  creating  debts  is  limited  by 
the  constitution  and  statutes  of  the  state, 
and  must  be  exercised  within  those  limits, 
and  at  least  with  a  substantial  compliance  of 
the  mode  prescribed  by  such  constitution 
and  statutes.  It  is  not  only  the  duty  of  min- 
isterial officers,  but  of  judicial  officers  as 
well,  to  support  the  coristltution  and  laws  of 
the  state,  but  all  of  such  officers  are  bound, 
under  the  solemn  obligations  of  the  official 
oath,  so  to  do.  No  officer  can  support  the 
constitution  by  Ignoring  and  violating  its 
plain  provisions.  The  duty  of  saying  that 
the  commissioners  of  Canyon  county  have 
violated  the  constitution,  while  a  painful  one, 
is  nevertheless  a  duty  which  cannot  and 
should  not  be  evaded.  In  passing  upon  the 
question  before  us,  we  do  not  desire  to  be 
understood  as  passing  on  the  material  facts 
of  the  case,  or  as  deciding  the  validity  or  In- 
validity of  the  warrants  in  question.  The 
demurrer  confesses  the  fact  that  the  com- 
missioners of  Canyon  county  failed  to  make 
provision  for  paying  the  principal  and  inter- 
est of  the  alleged  indebtedness  as  required  by 
the  constitution.  For  this  reason.  If  for  no 
other,  the  demurrer  should  have  been  over- 
ruled. The  provisions  of  the  constitution  are 
mandatory  in  this  regard,  and  mast  be  com- 
plied with.  If  boards  of  county  commission- 
ers are  permitted  to  violate,  disregard,  and 
set  at  naught  one  plain  provision  of  the  con- 
stitution, then  they  may  violate  any  and  all 
provisions  of  that  instrument,  and  the  pe<^ple 
who  pay  the  taxes  and  bear  the  onraens  of 
government  are  without  protection,  and  at 
the  mercy  and  whims  of  county  commission- 
ers. In  the  case  at  bar  it  apitears  that  one 
plain  provision  of  the  constitution  has  been 
disregarded.  On  the  other  hand,  it  does  not 
appear  tliat  in  incurring  the  extraordinary 
expense  of  building  the  bridges  at  Caldwell 
and  at  Parma,  and  in  rewarding  rabbit  de- 
stroyers, the  provisions  of  the  constitution 
and  of  the  statutes  have  been  complied  with. 
In  such  case,  it  appearing  that  the  commis- 
sioners have  violated  their  duty  in  one  mat-' 
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tor,  we  will  not  presume  that  t:-.;-}'  have  per- 
lorined  their  duty  In  other  nuittei-s  pertain- 
ing to  the  same  subject.  But  counsel  for 
both  pai-tles  sny  that  this  Is  a  friendly  suit, 
brought  to  determine  in  advance  the  legality 
of  a  proposoil  Issue  of  bonds,  and  that  the 
facts  are  not  all  before  the  court,  and  for 
that  reason  the  court  should  i)resunie  that 
all  of  the  proceedings  were  rej;ulnr.  In  sucli 
cases  this  court  will  not  say  that  the  propos-  j 
ed  issue  of  bonds  is  legal  unless  It  aitirnia- 
tively  appears  by  tlie  record  that  all  of  the 
provisions  of  our  constitution  and  statutes 
in  force  relating  to  tlie  subject-matter  have 
been  complied  with.  It  was  admitted  by  tlio 
attorney  general  on  argument,  that  the  re<-ord 
in  this  caise  did  not  show  all  the  facts  which 
bhould  appear.  And  he  contended  that  there 
was  not  enough  in  the  record  to  justify  this 
court  in  passing  on  tlie  validitv  or  invalidity 
of  the  proposed  Issue  of  Iwuds. 

TTie  decision  In  Morgan  v.  Board  (decided 
by  this  court  Ai)ril  0.  ISiCi)  :{«  I'ac.  UIX,  Is 
somewhat  In  conflict  wltli  the  views  herein 
expressed,  and  we  think  sliould,  to  some  ex- 
tent, be  modltted.  The  r<'ine<ly  to  correct 
errors  and  irregularities  in  tlie  action  of  a 
board  of  comnilsslouers  acting  in  a  matter 
over  which  such  board  has  jurisdiction  is 
solely  by  appeaL  But  where  a  board  of  coni- 
niissloners,  in  violation  of  the  constitution, 
incurs  a  large  debt  In  excess  of  the  rev(>nne8 
for  the  fiscal  year  in  which  they  assume  to 
incur  such  debt,  without  submitting  the  ques- 
tion of  Incurring  such  debt  to  tlie  voters,  and 
providing  for  payment  of  the  interest  and 
principal  thereof,  as  provided  by  the  iilain 
provision  of  the  constitution  and  statutes  of 
the  state,  such  board  is  not  acting  witliin  its 
jurisdiction;  and  the  action  of  the  board  In 
making  such  an  order  Is  void,  and  may  be  at- 
tacked directly.  Indirectly,  or  collaterally,  at 
any  time  or  place.  To  hold  otherwise  would 
give  the  boards  of  commissioners  power  to 
do  Indirectly  what  tlie  constitution  forbids. 
The  case  of  IMc-otte  v.  Watt,  2  Idalio.  tl.">4.  31 
Pac.  St©,  and  that  of  Rogers  v.  Hayes  (Idaho) 
32  Pac.  2'A),  have  no  application  to  the  case 
at  bar.  In  the  former  th«>  plaintiff  sougiit 
to  enjoin  the  county  treasurer  from  paying  a 
number  of  warrants,  and  in  tlie  latter  case 
the  plaintiff  was  seeking  by  certiorari  to  re- 
vlew^  an  order  made  by  a  lioard  of  commis- 
sioners In  disregard  of  the  ajipeal  provided 
by  statute.  In  t'ounty  of  Ada  v.  Bullen 
Bridge  Co.  (Idaho)  47  Pac.  K£i,  this  court 
held  that  the  county  could  not  sue  In  equltv 
to  cancel  warrants  Issued  without  autliority. 
)>ut  should  sue  at  law,  under  section  4!)'JS, 
Hev.  St,  and  compel  the  holder  of  the  war- 
rant to  establish  his  rights  therein.  In  tlie 
case  at  bar  the  relief  sought  Is  not  to  cau<-el 
written  Instruments,  nor  to  review  the  action 
of  the  board  of  commissioners  In  making  an 
appealable  order,  but  to  prevent  the  county 
commissioners  from  doing  the  threatened 
net  of  changing  nonnegotlable  Instnimenta. 
whose  validity  Is  questioned,   into   negotia- 


ble instruments.  This  relief  Is  purely  equi- 
table, and  wc  know  of  no  remedy  at  law  to 
prevent  such  act  If  the  county  commission- 
ers may,  In  the  face  of  the  constitution, 
create  a  debt  that  the  constitution  pronoun- 
ces void,  and  then  change  tfie  form  of  the 
debt  Into  a  negotiable  instrument,  thus  en- 
dangering the  count.v,  to  at  least  exi)e-uslve 
litigation,  then  the  object  and  Intent  of  the 
constitution  is  thwarted,  and  the  commis- 
sioners possibly  iM'rmitted  to  do  Indirectly 
what  they  are  positively  prohibited  from  do- 
ing directly.  In  Bannock  Co.  v.  ('.  Bunting 
&  Co.,  supra,  tills  court  suggested  to  the 
(rommissiouers  of  Bannot-k  county  ti»at  they 
should  rent  suitable  rooms  for  tlie  <-ourthouse 
and  officers  until  they  should  submit  the 
question  of  building  a  courtliouse  to  the  vot- 
ers of  their  county.  We  now  suggest  to  all 
<rounty  commissioners  that  they  should  not 
incur  any  debt  by  building  bridges  in  exces.-* 
of  the  jiublic  revenue  of  their  county  without 
submitting  tiie  question  of  building  such 
bridges  to  the  voters  of  their  county.  The 
frauiers  of  the  <'onstitution  Intendwl  that  the 
*>everal  counties  of  the  state  should  be  placed 
upon  a  <-ash  basis,  and  that  the  Incurring  of 
heavy  debts  by  the  counties  should  not  oc- 
cur unless  the  iieojile  of  the  county  should  so 
authorize.  The  judgment  appealed  from  is 
reversed,  and  the  cause  remanded,  with  In- 
structions to  overrule  llie  demurrer,  and  for 
other  proceedings  consistent  with  this  opin- 
ion. 

SULLIVAN,  C.  J.,  and  lU'STOX,  J.,  concur. 


RICE  V.  nWINX. 

(Supreme  Court  of  Idaho.     .luiie  21,   18!)7.) 

MLXICII'AI.    CoilPdISATIOXS— IJcties     ani>    Poweks 
OK   MaYOU   ANll    COIXCII.. 

1.  >v'h('r(>  tlie  council  of  n  city  organiited  under 
the  "Act  for  the  orv'aiiiz;>liim  of  cities  .-iml  vil- 
lii).'i-s"  (Laws  Ididio  (il  Scss.]  ji.  !t7)  iinvc  im.ss- 
ecl  u[)oii  1111(1  nllowcil  n  ciiiiiii  njjaiiist  such  cit.v. 
anil  ordert'd  a  warrant  iii>oii  tli<'  city  treasury  t<> 
issue  for  tlie  amount  thereof,  it  is  tlie  duty  of 
tlie  ma.vor,  on  tlie  inesentatioii  of  sudi  warrant 
to  him  "for  tliat  jmrpose,  to  sinn  tlie  same,  and 
tlie  performance  of  such  duty  may  be  enforced 
by  manilanms. 

2.  When  an  exiseucy  arises  involving  the  cor- 
porate existence  of  a  clt.v.  and  sucli  city  finds 
itself  witliout  iin  attorney,  it  is  within  tlie  imw- 
ers  of  the  mayor  and  couiu'ii  of  sn<*h  city  to  em- 
ploy ccuinsfi  to  protect  its  interests  in  siicii  ooii- 
tinjrency,  and  tlieir  action  therein  w  ill  not  lie  de- 
feated on  nceonnt  of  a  failure  to  eomply  with  all 
the  tecliniciil  details  inciiient  to  the  cmir.oyment 
of  conusil  in  ordinary  cases. 

(Syllabus  by    tlie  Court.) 

.\piieal  from  district  court,  Canyon  count.v ; 
J.H.  Richards,  J lul  e. 

>'^nndan>'-s  by  .John  C.  Rice  a'.'ain.<it  Mont  e  B. 
Gwlnn.  Prom  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affi.-med. 

I-ot  li.  Peltham,  for  appellant  Rice  * 
Grlflitbs,  for»re^!I)ondent 
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HUSTON,  J.     On  AiHil  21,  1896,  an  action 

was  comnienced  In  the  district  court  for  the 
county  of  Canyon  for  the  purpose  of  testins  the 
lei^ty  of  the  municipal  corpomtiun  known  as 
the  city  of  Caldwell  as  a  city  of  the  second 
class,  under  the  provisions  of  tlie  laws  of  Idaho. 
Laws  Idaho  (2d  Sess.)  p.  97.  Sach  proceedings 
were  liad  in  said  action  as  resulted  in  a  Judg- 
ment by  said  district  court  to  the  effeot  that 
said  city  of  Caldwell  had  no  legal  existence, 
and  that  certain  iMirties  therein  named  and  des- 
ignated as  trustees  of  the  town  of  Caldwell 
were  the  persons  entitled  to  the  offices  to  wliich 
they  bad  been  elected  under  the  town  organi- 
zation. And,  acquiescing  in  the  Judgment  of 
the  district  court  for  the  time  being,  the  offi- 
cers of  the  city  of  Caldwell  ylt>lde<l  up  the  ad- 
ministration of  the  affairs  of  the  city  of  Cald- 
well as  directed  by  the  Judgment  of  the  dis- 
trict court.  But,  not  having  infinite  trust  and 
confidence  in  the  correctness  of  said  Ju:igment, 
the  said  cotmcil  of  the  said  city  of  Caldwell 
proposed  to  go  further,  and  appeal  from  said 
Judgment  of  the  district  court  to  the  supreme 
court  of  the  state.  In  furtlierance  of  ttUs  pur- 
pose, they  called  upon  the  regularly  appointed 
attorney  of  said  city,  one  John  T.  Morrison,  who 
was  also  a  trustee  of  the  town  or  village  organi- 
zation to  whom  the  Judgment  of  the  district 
court  had  relegated  the  government  and  control 
of  the  said  city  of  CaldweU,  and  said  attorney 
positively  refased  further  to  represent  said  city 
of  Caldwell  in  said  litigation  beyond  tiling  and 
serving  a  notice  of  appeal  from  said  Ju  Igmeut 
of  the  district  court.  In  this  condition  of  af- 
fairs, the  ma.vor  of  the  city  of  Caldwell,  under 
and  by  direction  of  the  council  of  said  city, 
employed  the  respondent  herein  to  represcni 
said  city  in  said  action  in  the  supreme  court 
of  the  state,  and  agreed  to  pay  him  a  certain 
compensation  therefor.  The  resiwudeut  app  jar- 
ed  for  the  said  city  of  Caldwell  in  the  sup-eme 
coint  upon  said  appeal,  and  by  the  Judgment 
of  said  supreme  court  the  Judgment  and  de- 
cision of  the  district  court  was  reversed,  and 
the  legal  existence  of  said  city  of  Ca'.dwe:i  was 
affirmed.  On  the  11th  day  of  August,  1896, 
the  respondent  presented  his  account  for  serv- 
ices rendered  as  aforesaid  under  his  agreement 
with  said  mayor  of  the  city  of  Caldwell,  acting 
under  and  by  direction  of  the  council  of  said 
city,  and  on  the  7tli  of  September  said  coimcil 
duly  allowed  said  account,  and  ordered  a  war- 
rant for  said  service  to  be  di'awn  on  the  gen- 
oral  expense  fund  of  said  city,  payable  to  re- 
spondent, which  warrant  was  duly  drawn  by 
the  cletk,  and  presented  to  the  mayor  of  said 
city  of  Caldwell  (the  appellant  hpreln)  for  his 
signature,  and  the  said  mayor  then  did,  and 
ever  since  has,  refused  to  sign  s.ii.l  wan  ant. 
alleging,  in  excuse  of  such  refusal,  that  the 
claim  for  the  iMiyment  of  which  said  warrant 
was  allowed  is  not  a  legal  charge  against  said 
city.  Thereupon  said  respondent  applied  to  the 
district  court  for  writ  of  manilanms  command- 
ing said  mayor  to  sign  said  warrant.  The  dis- 
trict court  ordered  the  issuance  of  said  writ 
in  acctMTdance  with  the  prayer  of  the  petitioner. 


and  from  such  Judgment  and  order  this  appeal 
is  taicen. 

Coimsel  have  expended  much  time  and  lab  r 
and  have  evinced  coiisiderable  legal  learning 
and  research  in  the  presentation  of  this  cai-e. 
There  is  but  one  question  in  the  case:  Has  th  > 
mayor  the  right  or  authority  to  negative  or  de- 
feat the  action  of  the  council  by  refusing  to 
perform  the  purely  ministerial  function  of  sign- 
ing a  warrant  when  the  issuance  of  the  same 
has  been  ordered  by  the  council?  It  is  con- 
tended by  appellant  that  the  employment  of  an 
attorney  to  represent  the  city  must  be  made 
by  special  contract,  which  must  be  evidenced 
by  the  records  of  the  council,  and  it  is  upou 
the  alleged  want  of  a  record  of  a  contract  with 
the  respondent  that  the  appellant  mainly  re- 
lies hi  his  contention  in  this  case.  We  cannot 
find  any  supimrt  for  this  contention,  as  appli- 
cable to  the  facts  in  this  case,  either  in  prin- 
ciple or  authority.  A  municipal  corporation 
had  been  organized  under  the  provisions  of  the' 
statute.  It  had  entered  upon  the  discharge  of 
the  duties  incumbent  upon  it  as  prescribed  by 
law.  Its  legal  existence  was  assailed  by  cer- 
tain citizens  of  the  corporation.  Th's  proeee.i- 
ing  agauist  the  municipal  corporation  had  r.>- 
siilted  in  a  Judgment  of  the  district  court  de- 
claring such  corporation  Invalid  and  nonex- 
istent. To  this  conclusion,  while  acquiescing 
for  the  time  being  in  the  Judgment  of  the  couit, 
the  officers  of  the  municii.'al  corporation,  in  the 
performance  of  what  they  conceived  to  be,  and 
what  undoubtedly  was,  both  their  right  and 
tiieir  duty,  iwneluded  to  appeal  from  sa  d  Judg- 
ment of  the  district  court.  In  pursuit  of  tliat 
pm-pose,  they  called  upon  the  person  who  was, 
by  due  appointment,  tlie  attorney  of  said  mu- 
nicipal corporation,  to  proceed  and  prosecuti 
such  appeal;  but  such  person  positively  an.I 
emphatically  declined  to  act  or  move  in  said 
matter  further  than  to  ffie  and  serve  a  notice 
of  appeal  In  this  condition  of  affairs,  what 
was  the  duty  of  the  officers  of  the  city  of 
Caldwell?  They  might  perhaps,  if  they  had 
seen  fit  so  to  do,  have  sat  quietly  down  and 
acquiesced  in  the  decision  of  the  district  cou.t: 
and,  bad  they  seen  lit  to  adopt  such  a  cuur.se  of 
action,  or  rather  Inaction,  whether  such  appeal 
might  or  might  not  have  been  prosecuted  by 
any  taxpayer  of  the  city  residing  therein  It  is 
not  necessary  here  to  inquh%.  It  la  enough 
that  the  officers  of  the  city  saw  fit  to  prosejutu 
the  appeal,  and  they  furthef  saw  fit,  through 
their  mayor,  to  employ  the  respondent  to  con- 
duct said  appeal  on  tlie  part  of  the  city.  That 
in  such  employment  of  respondent  some  of  the 
technical  details  may  have  been  overlooked,  or 
that  such  employment  may  have  been  technical- 
ly irregular,  may  be  conceded;  still  It  is  unde- 
niable that  the  services  were  rendered,  and 
that  the  appeal  resulted  in  the  reversal  of  the 
Judgment  of  the  district  court,  and  the  estab- 
lishment of  tlie  corporate  identity  of  sa'd  city 
of  Caldwell;  and,  further,  that  after  such  Judg- 
ment of  the  supreme  court  the  city  council  of 
said  city  of  Caldwell,  to  wit,  on  the  7th  day  ot 
September,  189G,  allowed  the  claim  of  respjni- 
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ent  for  said  servlcee  as  per  said  agreement 
■with  him  made  by  said  mayor  under  and  by  dl- 
retllon  of  said  coimcil.  All  of  the.-e  facts  are 
found  by  the  disti-lct  cMurt. 

The  only  objection  raise;l  by  the  appellant 
which  we  deem  It  Important  to  consider  is  that 
In  the  employment  of  the  respondent  the  coun- 
cil did  not  foIloTT  explicitly  and  literally  the 
provisions  of  section  70  of  the  act  coucoming 
the  organization  of  cities  and  Tillages.  In  the 
view  we  take  of  tbls  cas^e,  the  cont-lJeration  of 
this  proposition  becomes  uiilm]!o:  taut.  That 
the  right  to  employ  coun  el,  tmUr  the  fa  ts  ns 
found  in  this  case,  was  luhert  nt  In  the  el  y 
council,  Is,  It  seems  to  um,  too  cL'ar  to  re<iu  re 
argument.  That  the  prollmlnnry  steps  in  the 
emploj'ment  of  such  c-oimsel  were  liregular 
would  not  be  sufficient  to  defeat  the  claim  In 
the  first  instance;  but  the  bo.ly  upon  wh'ch 
the  law  has  Imposed  the  duty  of  paS'^lnsf  upon 
and  allowing  the  claim  have  acted,  have  al- 
lowed liie  clahn,  and  onlere;!  the  warrant  for 
the  amoimt  to  be  Issued.  As.sumlng  that  im- 
der  the  provisions  of  section  11  of  the  act 
above  referred  to  the  mayor  might  have  the 
authority  to  veto  the  allowance  of  that  cLiim, 
that  would  be  the  utmost  limit  of  his  power 
in  that  regard.  If  the  city  coimcil  have  passed 
an  illegal  claim,  the  law  provides  a  remeJy; 
but  such  remedy  is  not  found  in  the  asKUinp!ioD 
of  despotic  power  by  the  municipal  executive. 
Section  66  of  the  act  of  the  second  session 
al)ove  referred  to  provides  that  "all  warrants 
drawn  uiion  the  treasurer  must  be  signed  by 
the  mayor."  The  iwwors  of  the  iiiayor  are 
defined  by  said  act,  and  the  right  to  clog  or 
imi>ede  the  operations  of  the  city  government 
by  ri'fusiug  to  perform  a  duty  impos.vl  ui.oa 
lilm  by  the  organic  law  of  the  mimicipality  is 
not  among  them,  it  is  the  dut>-  of  the  coun- 
cil to  pass  upon  all  claims  against  the  city,  and 
in  this  action  the  mayor  has  no  part,  except 
in  tlie  case  of  a  tie  vote.  The  veto  power  of 
the  mayor  would  seem  to  be  limited  to  ordl- 
nniices,  and  it  Is  provided  by  section  11  of  the 
act  referred  to:  "That  any  ordinance  vetoed 
l>y  the  mayor  may  be  passed  over  his  veto  by 
a  vote  of  two  thirds  of  the  members  of  the 
coimcil  elected,  notwitlistanding  the  veto,  and 
.should  the  mayor  negle<-t  or  refuse  to  alsn  any 
ordinance  and  return  the  same  with  his  ob- 
jections in  writing  at  the  next  regular  meeting 
of  the  council,  the  same  shall  become  a  law 
without  his  .signature."  In  this  case  tlie  may- 
or did  not  veto;  he  just  "stood  pit"  (Jn  t  e 
pre.«entntion  to  Mm  of  a  warrant  duly  i.ssiie<l 
upon  the  city  treasury  by  orJer  of  the  coiinc  1 
of  soeh  city  It  is  tlie  duty  of  the  mayor  to  stijn 
the  same,  and  tlie  performance  of  such  duty 
may  l)e  enforced  by  mandnmus.  The  jucig- 
ment  of  the  district  court  is  affirmed,  with  costs. 

SULLIVAN,  C.  J.,  and  QUAULES,  J.,  con- 
cur. 

On  Reheating. 

(.July  12, 1807.) 

QI'.VRLKS,  J.  Wo  have  given  the  pef  tinn 
for  rehearing  in   this   case  careful  attention. 


The  fact  that  the  former  city  attorney  testified 
that  he  had  resigned  does  not  take  the  case  out 
of  the  application  of  the  rules  under  which  It 
was  decided.  The  facts  warranted  the  city 
council  in  employing  counsel  to  prosecute  the 
appeal  without  appointing  a  city  attorney.  The 
situation  was  such  that  it  was  not  advisable  to 
appoint  another  dty  attorney  without  first  pro- 
curing a  reversal  of  the  judgment  of  the  dis- 
trict court  which  c'.ectorcd  the  Invalidity  of  the 
municipal  coriwratlnn.  UntU  tliat  j.uljm-'nt 
should  be  reversed,  thei-e  ■wns  no  occislon  fo.- 
the  services  of  a  city  attorney.  The  legal  ex- 
istence of  the  munlcliwllty  depending  upon  a 
uccessful  appeal  from  the  judgment,  a  neces- 
sity for  the  employment  of  the  plaintiff,  or 
some  other  competent  attorney,  e.^ted,  an  1  the 
council  were  authorized  to  make  the  employ- 
ment. The  employment  was  irregular,  it  Is 
true;  still  the  council  ratll'ed  It  by  allawirg  the 
claim,  and  it  was  the  duty  of  the  appeUant,  as 
mayor,  to  sign  the  warrant,— a  duty  that  he  had 
no  right  to  refuse  to  jierform.  The  de  -ision  Is 
fully  warranted  by  the  authorities  oit:d  In  the 
original  opinion,  as  well  as  by  otlier  authority 
and  by  the  exigencies  of  the  case.  A  rehear- 
ing is  denied. 

SUI/LIVAN,  C.  J.,  and  HUSTON,  J.,  concur. 


.  BANK  OF  WOODLAND  v.  DUNCAN.  (Sac. 
I  229.) 

!  (Supreme  Court  of  California.    June  24,  1897.) 

Chattei,  MuKTOiaKsi— Transfek  as  Collateral — 
Validity— Replevik  bt  Moktoagke. 

1.  The  indorsement  by  the  payee  of  notes  se- 
.  cured  by  cliattei  morlRages,  and  delivery  there- 
of,   witli   the  mortKiiRCK,    without   fonnal  assign- 

'  ment  tliereof,  to  a  bank  as  collaterni  security, 
were  not  invalid  for  want  of  conformity  with  the 
statutory  requirements  coucerning  chattel  mort- 

i  gages,  but  the  mortgages  passed  with  the  note 

I  as  valid  collateral. 

2.  A  debtor  gave  notes  secured  by  chattel  mort- 
'  gages  on  growing  croi)8.  The  payee  orally 
I  agreed  to  advance  money  "upon  the  security  of 
I  tlic  mortgages"  for  the  harvesting  expenses. 
I  The  notes  were  due  in  one  month,— long  before 

any  advances  could  be  required  for  harvesting 
]  tlie  crops.  Hdtl,  that  a  breach  by  the  payee  of 
I  such  contract  for  advancres  was  independent  of 
that  evidenced  by  the  mortgages,  and  could  not 
release  the  lien,  or  nullify  the  effect  of  the  lat- 
ter. 

3.  A  chattel  mortgagee,  entitled  by  the  terms 
of  a  morignge  to  take  immediate  possession  of 

:  the  mortgaged  property,  can  maintain  replevin. 

I  though  he  was  not  the  absolute  owner  of  such 

■  property. 

I       4.  A  provLsiou  in  a  mortgage  on  growing  crops 

I  for   immediate   possession,    as    allowed    by    Civ. 

.  Co<le,  8  2!)27,  is  lot  inoiierative  because  it  is  an 
agreement  for  the  future  pledging  of  chattels,  and 
invalid  against  third  {>ersoD8  without  delivery. 

5.  Civ.  Code,  §  20i2,  providing  that  the  lien 
of  a  mortgage  on  a  growing  crop  continues  after 
severance  so  long  as  the  crop  remains  on  the 
land  of  the  mo.tgagor,  does  not  bar  replevin  by 
the  mortgagee  wlicre  tlie  crop  is  wrongfully  re- 
moved  by   tlie   mortgagor  from  the  premises. 

6.  The  fact  that  an  assignee  of  notes  secured 
by  chattel  mortgage  renssigns  them  after  credit- 
ing proceeds  of  sale  of  the  mortgaged  property, 
is  not  a  bur  to  replevin  by  such  assignee  against 
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tbe  mortgagor  to  tecover  mortgaged  property 
wrongfully  takcu  from  the  possession  of  tbe  as- 
signee. 

Commissioners'  decision.  Department  2. 
Appeal  from  superior  court,  Yolo  county;  W. 
H.  Grant,  Judge. 

Action  by  the  Bank  of  Woodland  against  B. 
F.  Duncan.  Judgment  for  defendant.  Pl&ln- 
tlB  appeals.     Reversed. 

Craig  &  Hawkins  and  R.  1j.  Simpson,  for 
appellant.  E.  R.  Bush  and  E.  E.  Gladdls, 
for  respondent 

BRITT,  C.  Replevin  for  460  sacks  of 
nrheat,  part  of  the  crop  grown  during  the 
cropping  season  of  18012-93  by  J.  R.  and  B. 
F.  Davisson  on  certain  large  tracts  of  land 
farmed  by  them  as  co-partners  in  Yolo  coun- 
ty. Said  co-partners  made  two  negotiable 
promissory  notes  in  favor  of  one  Wolf  Levy, 
—the  first  dated  November  9,  1802,  for  the 
sum  of  $4,500;  and  tbe  second  dated  April  5, 
1893,  for  $2.958.78,— each  payable,  with  inter- 
est, one  month  from  Its  date,  and  each  se- 
cured by  a  separate  mortgage  executed  by 
the  Davissons  upon  their  said  crc^  growing 
and  to  be  grown.  It  was  provided  in  each 
mortgage  that  the  mortgagors  would  care  for 
and  protect  tbe  mortgaged  crop  while  growing 
and  until  fit  tor  harvest,  and  then  faithfully 
harvest,  thresh,  sack,  and  deliver  the  same 
immediately  into  the  possession  of  said  Levy 
or  his  assigns,  to  be  held  and  disposed  of  tot 
the  payment  of  tbe  debt  secured  thereby; 
that  in  case  of  the  default  of  the  mortgagors 
in  any  of  those  partictilars  tbe  mortgagee  or 
his  assigns  might  protect,  harvest,  etc.,  the 
crop,  and  the  expenses  incurred  In  tliat  behalf 
shotild  be  secured  by  the  mortgage,  and  be 
first  payable  from  the  proceeds  of  sale;  that 
the  mortgagee  or  his  assigns  should,  upon 
the  harvesting  of  the  crop,  be  entitled  to  the 
immediate  possession  thereof,  and  to  haul 
and  store  and  sell  the  same,  applying  the  net 
proceeds  to  the  payment  of  the  note  secured 
by  the  mortgage,  and  rendering  the  overplus. 
If  any,  to  the  mortgagors.  Both  mortgages 
were  duly  recorded.  The  consideration  was 
prior  indebtedness  of  the  Davissons  to  Levy 
at  the  date  of  the  nofes,  respectively.  Levy 
in  turn  was  Indebted  to  the  Bank  of  Wood- 
land, plaintiff  here.  In  a  large  amount,  and 
forthwith  after  the  receipt  of  each  of  said 
notes,  and  before  the  maturity  thereof,  be 
indorsed  and  delivered  the  same,  together 
with  the  mortgage  by  which  it  was  secured, 
to  the  plaintiff  as  collatoral  for  his  indebted- 
ness to  the  latter.  There  was  no  formal  assign- 
ment of  the  mortgages  apart  from  tlie  Indorse- 
ment and  delivery  of  the  notes.  Concurrent- 
ly with  the  execution  of  the  mortgages,  Levy 
orally  agreed  with  the  Davissons  tliat  he 
would  advance  to  them  money  "uixin  the  se- 
curity of  the  mortgages"  for  the  purpose  of 
harvesting  their  crops,  and  threshing,  sack- 
lug,  and  otherwise  pro(«"ctIng  tlie  same;  and 
it  hod  been  his  custom  to  make  to  them  ad- 
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vances  for  similar  ptuposea  dm-lng  a  series  of 
six  or  eight  years  before  the  transactions  here 
in  question.  In  Jime  and  July,  1893,  Dun- 
can, the  defendant,  tmder  employment  of  the 
Davissons,  headed  the  crop,  for  which  service 
they  became  indebted  to  him  in  the  stun  of 
$590.  They  gave  him  an  order  for  this  sum 
on  Levy,  who  refused  payment,  though  it 
seems  tliat  previous  to  this  time— the  close  of 
July,  1893— he  had  honored  some  similar  de- 
mands of  the  Davissons.  Thereupon  tbe  Da- 
vissons directed  defendant  to  take  from  the 
grain— which  had  then  been  threshed  and 
sacked,  but  was  yet  lying  in  the  fields  where 
it  was  grown — enough  to  secure  his  said  ac- 
count. Accordingly  he  removed  the  wheat 
for  which  he  is  now  sued.  It  was  not  taken 
from  tliat  part  of  the  crop  beaded  by  him. 
Defendant  took  the  wheat  against  the  protest 
of  plaintiff's  agents.  Plaintiff  was  asserting 
claim  to  it,  and  was  Itself  preparing  to  remove 
the  same.  Whether  it  had  acquired  actual 
possession  Is  a  disputed  point,  but  not  impor- 
tant to  be  decided.  Upon  the  commencement 
of  the  action  plaintiff  obtained  possession  of 
the  wheat  by  process  of  claim  and  delivery, 
and  before  the  trial  sold  the  same,  together 
with  the  rest  of  the  crop,  credited  the  pro- 
ceeds cm  tbe  notes,  and  also  to  Levy's  ac- 
count, and  reindorsed  the  notes  to  Levy  with- 
out recourse;  there  being  a  balance  unpaid  on 
them.  Defendant  pleaded  the  facts  of  such 
sale  and  retransfer  by  way  of  supplemental 
answer.  He  also  filed  a  cross  complaint  assert- 
ing his  right  to  possession  of  the  wheat  in 
controversy,  and  that  plaintiff  wrongfully 
took  the  same,  to  his  damage  to  the  amount 
of  his  account  against  tlie  Davissons,  for 
which  he  prayed  Judgment  Tbe  Jud^nent 
was  that  plaintiff  take  nothing,  and  that  de- 
fendant recover  as  prayed  in  his  cross  com- 
plaint 

We  cannot  assent  to  the  theory  advanced 
by  respondent  that  the  indorsement  of  the 
notes  and  delivery  thereof  with  the  mortgages 
by  Iievy  to  the  bank  was  but  an  attempt  to 
create  a  new  mortgage,  and  abortive  for  want 
of  conformity  with  the  statutory  requirements 
concerning  the  execution  of  chattel  mort- 
gages.  On  the  contrary,  tbe  mortgages  pass- 
ed with  the  notes  as  valid  collateral  to  the 
bank,  which  thus  became  vested  quoad  hoc 
with  the  rights  of  tlie  mortgagee.  Adler  v. 
Sargent,  109  Cal.  42,  41  Pac.  790;  McArthur 
V.  Ma  gee,  114  Cal.  126,  130,  45  Pac.  1068. 
Whether  the  bank,  under  tbe  drciuustauces 
in  proof,  as  indorsee  in  due  course  of  the 
notes,  obtained  a  title  free  of  any  equities  in 
favor  of  the  makers  against  Levy,  and  wheth- 
er the  mortgngos  partook  in  this  respect  of  the 
ae^otiable  quality  of  the  notes,  are  questions 
argued  by  counsel,  but  which  are  not  neces- 
sarily Involved  in  the  case.  Aside  from  any 
difficulty  of  making  tlie  mortgages  stand  good 
for  advances  under  the  oral  agreement  (Civ. 
Co<le,  §  2022),  it  is  evident  that  the  covenaut.s 
of  tbe  Davl.*!.«<on8  contained  In  tlie  notes  and 
mortgages,  and  tlie  promise  of  Levy  exxtress-  _ 
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ed  orally  to  make  future  advances  for  the  use 
of  the  Davissons,  were  in  no  wise  dependent. 
The  sums  promised  to  be  paid  by  the  Davis- 
sons  were  due  In  one  month  from  the  date 
of  the  notes,  respectively,— long  before  any 
advance  could  be  required  for  harvesting  the 
crop;  and  the  consideration  for  their  promises 
had  accrued  to  the  mortgagors  prior  to  the  ex, 
ecution  of  the  papers.  Therefore  Levy's  re 
fusal  to  pay  the  mortgagors'  order  In  favor 
of  defendant,  though  It  seems  to  have  been 
unjust,  and  may  have  given  them  a  ground 
of  cross  action  against  him,  was  yet  the 
breach  of  a  contract  independent  of  that  evi- 
denced by  the  mortgages,  and  could  not  oper- 
ate to  release  the  lieu  or  nullify  the  effect  of 
the  latter.  The  mortgagors  and  the  defend- 
ant mistook  In  assuming  that  It  did.  This 
conclusion  is  Illustrated— if,  indeed,  authority 
is  necessary— by  Coursen  v.  Canfleld,  21  N.  J. 
Kq.  92;  and  accords  with  the  doctrine  of 
Railroad  Co.  v.  Butler,  50  Cal.  574;  Deacon 
V.  Blodget,  111  Cal.  416,  44  Pac.  159;  Rail- 
road Co.  V.  Allen,  112  Cal.  455,  44  Pac.  796. 

It  was  not  essential  to  the  maintenance  of 
the  action  that  plaintiff  should  be  the  absolute 
owner  of  the  wheat.  By  the  terms  of  the 
mortgages  It  was  entitled  to  the  Immediate 
possession  thereof,  and  this  was  sufficient. 
Lazard  v.  Wheeler,  22  Cal.  139;  Holly  v. 
Helskell,  112  Cal.  174,  44  Pac.  466.  Respond- 
ent contends  that  this  clause  of  the  mort- 
gages Is  Inoperative  In  plaintiffs  favor,  for 
tlie  alleged  reason,  among  others  assigned, 
that  it  is  but  an  agreement  for  the  future 
pledging  of  chattels,  and  was  Invalid  against 
third  persons  until  consummated  by  delivery. 
The  statute,  however,  allows  the  Insertion  of 
such  provision  In  a  mortgage,  and  we  see 
no  ground  for  denying  It  effect  here.  Civ. 
Code,  J  2927.  It  is  also  contended  that  by 
defendant's  removal  of  the  wheat  from  the 
premises  where  it  was  grown  plalntlflC  Is  pre- 
cluded from  maintaining  the  action;  this  be- 
cause of  the  language  of  section  2972,  Civ. 
Code,  that  the  lien  of  a  mortgage  on  a  grow- 
ing crop  continues  after  severance  "so  long 
as  the  same  remains  on  the  land  of  the  mort- 
gagor." Plaintiff  had  the  right  of  possession. 
Defendant's  act  was  tortious,  and  he  cannot 
thus  take  advantage  of  his  own  wrong.  See 
Chittenden  v.  Pratt,  89  Cal.  179,  26  Pac.  626, 
and  cases  cited. 

The  fact  that  the  notes  were  reassigned  to 
Levy  before  the  trial  Is  no  defense.  The  In- 
Jury  on  which  the  suit  is  founded  was  done 
to  the  plaintiff.  The  proceeds  of  plaintiff's 
sale  of  the  wheat  were  credited  on  the  notes 
and  also  to  Levy's  account;  hence  the  cause 
of  action  did  not  pass  to  Levy  with  the  reas- 
signment of  the  notes,  but  was  reserved  to 
the  plaintiff. 

Respondent  suggests  that  certain  findings 
made  by  the  court  on  the  averments  of  his 
cross  complaint  are  not  assailed  in  the  speci- 
fications of  insuflScIency  of  evidence  annexed 
to  the  bill  of  exceptions.  The  findings,  how- 
ever, which  pertain  to  the  cross  complaint, 


and  affirm  defendant's  right  of  possession,  are 
but  Iterations  in  different  form  of  other  find- 
ings adverse  to  plaintlETs  right.  These  lat- 
ter are  attacked  by  the  speciftcatlons,  and  It 
was  not  necessary  to  repeat  objections  to 
meet  a  repetition  of  substantially  the  same 
conclusions.  The  Judgment  and  order  denying 
a  new  trial  should  be  reversed. 

We  concur:  HAYN£S,  C;  SEARLS,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  tlie  judgment  and  or- 
der denying  a  new  trial  are  reversed. 


f  15  Utah  170) 
WHITE  T.  PEASE  et  al. 
(Supreme  Court  of  Utah.    June  7,  1807.) 

CoNVEKsios- Final  Jvdohent— 8ai.e  ask  Demv- 

KHV- Res  GEST.E— Evidence  of  Value — 

Self-Sekvixo  Declakatioxs. 

1.  An  order  refusing  to  grant  a  new  trial  is 
not  a  final  judgment  from  which  an  appeal  will 
lie,  under  section  9  of  article  8  of  the  constitu- 
tion, although  any  errorg  committed  by  the  trial 
court  in  grauting  or  refusing  to  grant  a  new  trial, 
and  any  affidavits  used  on  said  motion,  if  proper- 
ly identified,  and  emlmdied  in  a  bill  of  excep- 
tions, or  otherwise  properly  preserved  iu  the  rec- 
ord, may  be  reviewed  on  appeal  from  the  judg- 
ment. 

2.  Plaintiff  received  a  bill  of  sale  for  a  quan- 
tity of  grain  in  a  locality  remote  from  trans- 
portation aud  from  where  plaintiff  lived.  Held, 
that  whether  the  delivery  was  ni.ide  within  a 
reasonable  time,  when  plaintiff  drove  45  miles 
in  order  to  obtain  teams  with  which  to  remove 
the  grain,  is  a  question  of  fact  for  the  jury. 

3.  A  conversation  with  one  R.,  in  which  the 
vendor  said  he  had  sold  his  grain,  but  whidi 
was  not  had  at  or  during  the  negotiations  for 
the  sale,  is  a  aelf-serving  declaration,  no  part  of 
the  res  gestae,  and  should  not  be  admitted  as  evi- 
dence to  corroborate  the  vendor's  testimony. 

4.  Evidence  of  the  price  paid  for  part  of  the 
grain  at  the  execution  sale  is  admissible,  as  hav- 
ing some  tendency  to  prove  value,  and  the  judg- 
ment roll,  with  the  return  of  the  marshal  attach- 
ed, showing  the  sale  of  the  goods  in  question, 
and  what  they  sold  for,  is  prima  facie  evidence 
of  the  value,  and  should  not  have  been  stricken 
from  the  testimony. 

(Syllabus  by  the  Court) 

Appeal  from  district  court.  Fifth  district; 
E.  V.  Higgins,  Judge. 

Action  by  C.  D.  White  against  V.  H.  Pease 
and  others.  From  a  judgment  for  plaintiff, 
and  an  order  denying  a  new  trial,  defend- 
ants appeal     Reversed. 

S.  McDowall,  for  appelUints.  Barlow  Fer- 
guson and  Pressley  Denny,  for  respondent. 

MINER,  3.  Plaintiff  brought  this  action  to 
recover  $880,  the  value  of  88.000  pounds  of 
wheat,  oats,  and  barley,  alleged  to  have 
been  unlawfully  converted  by  the  defend- 
ants on  September  18,  1895.  Defendant 
Pease  answered,  and  denied  the  allegations 
of  the  complaint.  Defendants  Brlgham  and 
Kuss  answered,  and  alleged  that  one  William 
Kessler  and  F.  P.  Kessler  were  the  ownera 
of  the  property  in  question  at  the  time  it  was 
alleged  to  hare  been  converted;  that  an  ex- 
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ecutlon  In  favor  of  defendant  Pease  against 
said  William  and  F.  P.  Kessler  was  duly  Is- 
sued out  of  the  Third  district  court,  Septem- 
ber 16,  1S05,  and  placed  In  tbe  bands  of  said 
Brlgbam  and  Kuss,  as  United  States  mar- 
shals, for  service;  that  only  62,285  pounds 
of  said  grain  was  talcen  from  the  possession 
of  William  and  F.  P.  Kessler  thereon;  that 
the  same  was  sold  as  their  property  by  virtue 
of  said  writ;  and  that  said  grain  was  sold 
for  tbe  sum  of  $335.94.  Judgment  was  enter- 
ed for  the  plalntltr  in  tbe  sum  of  $880  dam- 
ages. The  defendants  moved  for  a  new  trial, 
which  motion  was  overruled,  and  this  ap- 
peal is  taken  from  the  judgment  and  from 
the  order  overruling  defendants'  motion  for 
a  new  trial. 

Respondent  moves  to  dismiss  tbe  appeal 
from  tbe  order  overruling  defendants'  motion 
for  a  new  trial  on  the  grouod  that  no  appeal 
lies  from  an  order  overruling  a  motion  for  a 
new  trial,  because  tbe  order  is  not  a  final 
Judgment  In  tbe  case  of  North  Point  Con- 
solidated Irr.  Co.  ▼.  Utah  &  Salt  Lake  Canal 
Co.,  decided  by  this  court  at  the  last  term, 
and  reported  in  46  Pac.  824,  14  Utah,  155,  it 
was  held  that  an  appeal  from  an  order  made 
pendente  lite,  granting  a  temporary  Injunc- 
tion, was  not  an  api>eal  from  a  flnal  judg- 
ment from  which  an  appeal  would  lie,  under 
section  9,  art  8,  of  the  constitution.  In 
Elastman  v.  Gurrey,  reported  in  4C  Pac.  828, 
14  Utah,  169,  this  court  held  that  the  consti- 
tution had  taken  away  the  right  of  appeal 
from  an  order  vacating  and  setting  aside  a 
judgment,  and  that  such  an  order  was  not 
a  final  jud.cment,  from  whicb  an  appeal 
would  He.  We  are  also  of  opinion  that  an  or- 
der refusing  to  grant  a  new  trial  comes  with- 
in tbe  rule  laid  down  In  the  above  cases,  and 
that  such  an  order  is  not  a  flnal  judgment 
from  which  an  appeal  will  He  to  this  court 
under  section  9,  art.  8,  of  the  constitution. 
The  judgment  in  this  case  was  flnal.  The 
proceeding  on  motion  for  a  new  trial  had 
reference  to  the  regularity  of  the  judgment. 
The  oi-der  refusing  a  new  trial  wns  an  order 
confirming  its  flunlity.  We  are  of  the  opin- 
ion that  any  errors  committed  by  the  trial 
conrt  In  granting  or  refusing  to  grant  a  new 
trial,  and  any  atbdavlts  nsed  on  said  mo- 
tion, If  properly  Identified,  and  embodied  in 
a  blU  of  exceptions,  or  otherwise  properly 
preserved  In  the  record,  may  be  reviewed  on 
appeal  from  tbe  judgment  Comp,  Laws 
Utah  1868.  {  3052.  The  appeal  from  the  ot^ 
der  denying  defendants'  motion  for  a  new 
trial  is  dismissed.  See  cases  cited  in  above- 
mentioned  opinions.  Also  Young  v.  Shailen- 
berger  (Ohio  Sup.)  41  N.  B.  519;  Holdsworth 
V.  Tucker  (Mass.)  18  N.  B.  430;  Laber  v.  Coop- 
er, 7  Wall.  565;  Smith  v.  Publishing  Co.,  5 
C.  C.  A.  91,  55  Fed.  240;  Kearney  v.  Snod- 
grass  (Or.)  7  Pac.  309;  Roberts  v.  State,  8 
Tex.  App.  47;  Zltzer  T.  Jones,  48  Md.  116; 
Sams  V.  Hoover,  33  S.  C.  401,  12  S.  E.  8. 

The  plaintiff,  who  resided  In  Beaver,  daim- 
•d  the  pro|)erty  by  virtue  of  an  alleged  bill  of 
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sale  made  to  bim  by  William  H.  and  F.  F. 
Kessler,  September  15.  1896,  at  4  o'clock  p. 
m.  That  he  took  possession  of  the  grain  con- 
tained In  three  houses  or  bins  on  vendors' 
farm  In  Beaver  Bottoms,  some  49  miles  from 
Beaver,  and  retained  possession  thereof  un- 
til about  9  o'clock  in  the  forenoon  of  Septem- 
ber 18th,  when  he  returned  to  Beaver  for  the 
purpose  of  obtaining  teams  to  draw  the  grain 
away,  he  having  received  permission  to  use 
the  bins  until  he  could  draw  tbe  grain  away. 
On  arriving  at  Beaver,  he  was  Informed  by 
tbe  marshal  that  the  grain  had  been  levied 
upon  by  virtue  of  the  execution  referred  to. 
The  levy  was  made  shortly  after  plaintiff  left 
for  Beaver,  and  the  otUcer  was  informed,  at 
the  time  of  the  levy,  by  Kessler,  that  the 
plaintiff  owned  the  grain.  No  one  was  left 
In  possession  of  the  grain  at  the  time  of  tbe 
levy,  unless  It  was  Kessler,  who  resided  on 
the  ranch,  whicb  was  located  In  a  remote  l» 
callty.  Tbe  appellants  contend  that  this 
transfer  was  void  under  section  28:iT,  Comp. 
Laws  Utah  1888,  for  tbe  reason  that  no  con- 
tinued change  of  possession  or  delivery, 
within  a  reasonable  time,  took  place,  and 
allege  error  In  the  refusal  of  the  court  to 
grant  a  nonsuit.  Section  2837,  Comp.  I^ws 
Utah  1888,  reads  as  follows:  "Every  s.ile 
made  by  a  vendor  of  goods  or  chattels  In  his 
possession  or  under  his  control,  and  every, as- 
signment of  goods  or  chattels,  unless  the 
same  be  accompanied  by  a  delivery  within  a 
reasonable  time,  and  be  followed  by  an  ac- 
tual and  continued  change  of  possession  of 
the  things  sold  or  assigned,  shall  be  conclu- 
sive evidence  of  fraud  as  against  the  cred- 
itors of  the  vendor,  or  assignor,  or  subse- 
quent purchasers  in  good  faith."  Tbe  grain 
in  question  was  located  In  a  remote  locality, 
away  from  transportation.  It  was  bulky 
and  inconvenient  to  carry  away  without  con- 
siderable time  and  preparation.  The  grain 
was  in  bins  or  granaries,  of  which  the  plain- 
tiff bad  the  possession.  After  plaintiff  ob- 
tained the  bill  of  sale  and  possession,  be 
started  to  procure  means  to  carry  it  away. 
Before  the  officer  levied  be  was  notified  of 
the  sale  to  plaintiff.  Under  tbe  statute 
there  must  be  a  delivery  within  a  reasonable 
time,  and  such  delivery  must  be  followed 
by  an  actual  and  continued  change  of  pos- 
session. A  reasonable  time  should  be  allowed 
In  which  to  make  the  delivery.  What  was  a 
reasonable  time,  under  all  the  circumstan- 
ces of  tbe  case,  and  whether  the  transaction 
was  fraudulent  or  not,  was  a  question  for 
tbe  jury  to  consider  under  the  facts  shown, 
Everett  v.  Taylor,  47  Pac.  75,  14  Utah,  242; 
Parr  v.  Swigart,  44  Pac.  711,  13  Utah,  150; 
Dubois  V.  Splnks  (Cal.)  46  Pac.  95;  Hill  v. 
Hobart  16  Me.  KH:  Thomp.  Trials.  §  2014. 

Mr.  Webb,  a  witness  for  plaintiff,  was  al- 
lowed to  state  on  direct  examination,  under 
objection  from  tbe  defendants,  that  he  was 
at  Kessler's  place  on  the  day  of  the  sale  to 
see  about  getting  a  school.  Mr.  Ueed  was 
with  him.  Reed  said  to  Kessler  that  he  want- 
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ed  to  sell  him  some  flsb.  Kessler  replied  that 
he  could  not  buy  the  flsh.  Reed  Bald  he 
would  take  grain  In  payment.  Kessler  re- 
plied that  he  had  no  grain;  that  be  had  ]U8t 
sold  it  to  White,— turned  It  over  for  a  debt. 
Thla  conyersation  does  not  appear  to  hare 
taken  place  at  the  time  of  the  sale,  or  during 
the  negotiations  for  the  sale,  but,  as  appears 
from  it,  the  grain  had  previously  been  sold 
to  White.  It  was  therefore  no  part  of  the 
res  gestffi,  and  it  was  error  to  admit  it,  even 
though  White  was  present. 

Mr.  Proutt,  a  witness  for  the  defendants, 
who  purchased  oats  at  the  execution  sale, 
was  asked  what  price  be  paid  for  such  oats. 
The  question  was  objected  to,  and  ruled  out 
It  is  well  settled  that  the  price  the  property 
brought  at  execution  sale  is  admissible,  as 
baring  some  tendency  to  prove  value.  We 
think  it  was  error  to  exclude  this  testimony, 
as  well  as  other  testimony  of  like  character 
that  was  offered  by  the  defendants.  Hutch- 
inson V.  Poyer,  78  Mich.  337,  44  N.  W.  327; 
Baker  r.  Searey  (Mass.)  40  X.  E.  863;  Brig- 
ham  T.  Evans,  113  Mass.  538;  Croak  v. 
Owens,  121  Mass.  28;  Campbell  v.  Wood- 
worth,  20  N.  Y.  499;  Smith  r.  Mitchell,  12 
Mich.  180;  Davis  v.  Zimmerman,  40  Mich. 
24;  Dyer  r.  Rosenthal,  45  Mich.  588,  8  N.  W. 
660. 

Defendants  offered  In  evidence  the  Judg- 
ment roll,  with  the  execution  and  return  of 
the  marshal  attached,  showing  the  sale  of  the 
goods  In  question,  and  what  they  sold  for. 
Plaintiff's  counsel  moved  to  strike  out  ait 
that  part  of  the  return  which  referred  to  the 
price  the  grain  sold  for  at  the  execution  sale 
as  Immaterial  and  irrelerant  The  court  sus- 
tained the  objection,  and  the  return  was 
stricken  out.  We  think  this  was  error. 
While  this  evidence  may  not  be  conclusive  as 
to  value,  yet  It  is  prima  facie  evidence  of 
value,  and  should  not  have  been  stricken  out. 
Herm.  Ex'ns,  §  241,  p.  288;  Worthlngton  v. 
Hanna,  23  Mich.  530;  Walrath  v.  Campbell, 
28  Mich.  111.  There  are  many  other  errors 
assigned,  but  we  do  not  think  they  merit 
further  consideration.  For  the  reasons  given 
the  judgment  Is  reversed,  with  costs,  and  a 
new  trial  granted. 

ZAXE,  0.  J.,  and  n.\RT,  District  Judge, 
concur. 


(15  Utah  ns) 

MONTAGUE  v.  MeCARROLIi. 

(Supreme  Court  of  Utah.    June  18,  1807.) 

AssKiNMKNT  or  Soi.DIEU's  ScKip  Bepohr  Entkt — 
HoMi:.sTKAi>  Act— PoWEK  of  Attounky  Coufleu 

WiTn    AS   InTKKEST— llEVOCATIOX. 

Plaintiff's  Brnntor  rcociveil  an  irrevocable 
power  of  attorney  for  tlic  c-onsiderntion  of  five 
dollard,  paid  liini  to  entor  laud  on  Roldier's  sorip, 
under  Bci'tion  l^iOti.  Kev.  St.  U.  S.,  and  he  was 
irrevocably  vested  with  power  to  grant,  bargain, 
sell,  release,  and  convey  the  same  to  a  purchaser, 
and  deliver  a  deed  of  conveyance  thereof.  The 
maker   of   the   power  of  attorney   forever   re- 


nounced all  right  in  and  to  revoke  any  of  said 
powers,  or  to  appoint  any  other  person  to  exe- 
cute or  revoke  the  power,  and  forever  renounced 
all  right  on  his  part  to  do  what  the  attorney 
was  authorized  to  do,  and  released  to  the  attor- 
ney all  claims  to  any  proceeds  of  the  land  when 
sold,  ratifying  all  acts  of  the  attorney  in  con- 
veying and  retaining  the  proceeds  of  the  land 
when  sold.  Before  the  conveyance  of  the  land 
to  plaintiff,  this  power  of  attorney  was  revoked, 
and  the  laud  sold  to  defendant's  grantor.  Held, 
that  the  plaintiff's  grantor  had  a  right  to  con- 
vey the  land  under  the  power  of  attorney,  that 
the  power  of  attorney  was  given  for  a  valuable 
consideration,  coupled  with  an  interest,  and  was 
irrevocable. 

(Syllabus  hy  the  Conrt.) 

Appeal  from  district  court.  Salt  Lake  county; 
John  A.  Street,  Judge. 

Action  by  John  J.  Montague  against  Georgt 
McCarroll.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

This  action  was  brought  to  quiet  title  to  20 
acres  of  land,  which  plaintiff  claimed  to  own. 
Defendant  denied  the  allegations  of  the  com- 
plaint, alleged  that  he  was  In  posse-ssion,  and 
entitled  to  the  posses-sion,  of  the  land  through 
his  grantor  and  his  pi-edecessors  in  lut.'re.st, 
and  that  they  had  been  in  open,  notorious,  ad- 
verse possession  thereof  since  1875.  Diftnl- 
ant  also  filed  his  cross  complaint,  claiming  the 
fee  in  the  land,  and  claimed  title  thereto 
through  Hankammer,  the  patentee,  etc.  It  ap- 
pears that  on  October  12,  1875,  Adolph  Hank- 
ammer and  wife  made  and  delivered  to  Joseph 
C.  Hemlngray  the  following  poorer  of  attorney: 
"Know  all  men  by  these  presents,  that  Adolph 
Hankammer  and  MIna  Hankammer,  his  wife, 
of  the  county  of  Waubaunne,  in  the  state  of 
Kansas,  have  made,  ccMistituted,  and  appoint- 
ed, and  by  these  presents  do  make,  const!. u.e, 
and  appoint,  Joseitb  C.  Hemlngray,  of  tlie  coun- 
ty of  Salt  Lake,  territory  of  Utah,  our  true  and 
lawful  attorney  for  us,  and  in  our  name,  place, 
and  stead,  to  enter  into  and  upon,  and  talce 
possession  of,  any  and  all  p:ece8  and  parcels  of 
land,  or  the  timber  or  materials  thereon.  In  the 
territory  of  Utah,  and  in  any  state  or  territMy 
of  the  United  States,  which  we  now  own,  or 
whidi  we  may  hereafter  beoxne  seised  of,  or  in 
which  we  now  or  hereafter  be  In  any  way  inter- 
ested, under  the  homestead  act  of  June  8, 1872. 
oi-  the  amendment  thereto  ot  March  3,  1873, 
granting  additional  land  to  soldiers  and  sailors 
who  served  In  the  war  of  the  late  Rebellion,  t)e- 
ing  the  following  described  land  situated  in  the 
coimty  of  Salt  Lake,  and  territory  of  Utah,  to 
wit:  N.  1/2  N.  B.  V4,  and  S.  W.  %  and  N.  E. 
V4,  section  22,  township  1  south,  of  range  1 
east,  Salt  Lake  meridian,  coimty  of  Salt  Lake, 
and  territory  of  Vlah;  and  that  wo  fui  ther  au- 
tliorisie  and  empower  our  said  attorney,  Joseph 
C.  Ilemingiiiy,  to  grant,  bargain,  sell,  lease, 
convey,  and  confirm  said  land,  or  any  part 
thoriHif,  or  the  rijfht  to  sever  or  remove  timber 
and  other  materinls  xvliatKoover  therefrom,  to 
such  per.son  or  persons,  and  for  such  prices, 
as  to  our  said  attorney  shall  seem  meet  and 
proper,  and  thereupon  to  execute,  acknowl- 
edge, and  deliver,  in  our  name  and  lu  our 
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bebalf,  any  deeds,  leases,  contracts,  or  other 
instruments,  sealed  or  unsealed,  and  with 
or  without  covenants  and  warranty,  as  to 
him  shall  seem  meet  to  carry  out  the  fore- 
going powers;  with  full  power  to  our  said 
attorney  to  a{>polnt  a  substitute  or  substi- 
tutes to  perform  any  o>f  the  acts  which  onr 
said  attorney  is  by  this  instrument  authorized 
to  perform,  hereby  giring  and  granting  to  our 
said  attorney  and  his  substitutes  full  power  to 
do  and  perform  everything  proper  and  conven- 
ient in  cairying  out  and  executing  said  powers 
as  fully  as  we  could  do  if  personally  present  and 
acting  on  the  premises.  And  in  considerati  >n 
of  five  dollars  to  us  In  hand  paid  by  our  said 
attorney  at  the  ensealing  hereof,  the  receipt 
whereof  we  do  hereby  acicnowledge,  we  do  fur- 
ther appoint  and  ordain  that  our  said  attorney 
is  hereby  irrevocably  vested  wltli  the  powers 
above  granted,  and  we  do  further  forever  re- 
nounce aU  right  to  revolce  any  of  said  pow- 
ers, or  to  appoint  any  person  other  than  our 
said  attorney  to  execute  the  same,  and  forever 
renounce  all  rights  on  our  parts  personally  to 
do  any  of  the  acts  which  our  said  attorney 
is  hereby  authorized  to  perform,  and  do  hereby 
release  unto  our  said  attoruey  all  our  claims 
to  any  of  the  proceeds  of  any  sale,  lease,  or 
<\)ntract  relative  to  said  laud  or  timlier,  or  ma- 
tprlal  thereon.  And  we  do  hereby  revoke  all 
power  of  attorney  heretofore  maile,  authorizing 
any  person  to  do  any  act  relative  to  any  parr 
of  said  lands,  hereby  ratifying  and  confirming 
whatever  Joseph  C.  Hemingray,  our  attorney 
in  fact,  or  any  substitute  appointed  by  him, 
may  do  in  the  premises  by  virtue  thereof.  In 
witness  whereof,  we  have  hereunto  set  our 
hands  and  seals,  this  12th  day  of  Ociolier  A.  T). 
1875."  Said  power  of  attorney  was  recorded 
April  27,  1877,  in  Boole  B,  page  303.  On  the 
3d  day  of  November,  1876,  the  TTnitpd  States 
issued  its  patent  to  the  locus  to  Adolph  Hank- 
ammer.  The  patent  is  in  regular  form,  and  Is 
issued  on  homestead  certifl.ate  No.  498.  On 
the  23d  of  April,  1891,  the  plaintiff  received  a 
quitclaim  deed  for  the  locus  from  Adolph  Hank- 
ammer  and  Mina  Hankammer,  his  wife, 
through  Joseph  C.  Hemlngray,  attorney  in  fact, 
acting  vmder  and  through  the  above  power  of 
attorney.  The  defendant  offered  in  evidence 
a  deed  to  the  same  property,  dated  Novemb«: 
1,  1890,  from  Adolph  Hankammer  and  Mina 
Hankammer,  Ms  wife,  to  John  J.  Ryan.  This 
deed  was  recorded  November  22,  1890.  It  con- 
tains the  following  clause:  "We  revoke  the 
power  of  attorney  held  by  Joseph  O.  Hemln- 
gray, recorded  in  Book  B,  page  303."  Ryan 
conveyed  the  property  to  defendant.  On  the 
26th  day  of  Novemlier,  1890,  Adolph  Hankam- 
mer revoked  the  power  of  attorney  given  to 
Joseph  O.  Hemlngray.  This  revocation  was 
recorded  December  2,  1800.  It  was  stipulated 
by  counsel  that  there  had  never  been  any  oc- 
cupation and  actual  possession  of  the  prop.Tty 
in  dispute  by  either  party  to  the  suit  or  their 
predecessors  in  Interest.  No  taxes  were  at- 
tempted to  be  assessed  a'.-aliist  th?  p:o.-e  ty  un- 
til 1887.    The  defendant  c  alms  that  tiie  tower 


of  attorney  was  revocable,  and  bad  been  re- 
voked by  Hankamm^. 

Frank  Pierce,  for  appellant.  S.  H.  Lewis 
and  J.  A.  Williams,  for  respondent 

MINEJEt,  J.  (after  stating  the  facts).  The 
question  presented  is  whether  the  power  of 
attorney  could  be  and  was  revoked  by  Hank- 
ammer. In  Montague  v.  McOarroll,  10  Utah, 
22,  36  Pac.  oO,  this  court  held  that  the  right 
given  by  section  2306,  Rev.  St.  U.  S.,  to  a 
soldier  who  had  theretofore  entered  under 
the  homestead  laws  less  than  160  acres  of 
land,  to  enter  enough  more  to  make  up  160 
acres,  is  assignable  before  entry,  there  being 
no  restriction  in  the  homestead  law.  In 
Knight  T.  Leary,  Si  Wis.  459,  11  N.  W.  600, 
it  is  held  that  a  conveyance  before  patent, 
under  a  power  similar  to  that  in  question  in 
this  case,  of  land  entered  under  section  2306, 
was  sufiBcient  to  convey  the  title,  and  was 
valid  against  the  assignor,  his  heirs  and 
assigns.  In  Barnes  v.  Poirier,  12  O.  O.  A. 
9,  Qi  Fed.  14,  the  court  sustained  the  same 
doctrine,  holdfaig  a  power  of  attorney  made 
by  a  soldier  similar  to  the  one  in  this  case 
was  an  assignment  of  his  right  before  en- 
try, and  that  there  was  nothing  in  the  stat- 
ute prohibiting  such  assignment.  In  Web- 
ster v.  Luther,  168  U.  8.  381,  16  Sup.  Ot. 
903,  the  supreme  court  held  to  the  same  doc- 
trine, quoting  with  approval  the  decision 
of  Judge  Sanborn  in  the  case  of  Barnes  v. 
Poirier,  12  C.  C.  A.  9,  64  Fed.  14,  in  which 
Judge  Sanlwrn  said:  "The  beneficiary  wan 
left  free  to  select  this  additional  land  from 
any  i>ortion  of  the  vast  public  domain  de- 
scribed in  the  act,  and  free  to  apply  it  to 
any  beneficial  use  that  he  chose.  It  was  an 
unfettered  gift,  in  the  nature  of  compensa- 
tion for  past  services.  It  vested  a  property 
right  in  the  donee.  The  presumption  Is  that 
congress  Intended  to  make  this  right  as  val- 
uable as  possible.  Its  real  value  w^as  meas- 
ured by  the  price  that  could  be  obtained  by 
its  sale.  The  assignment  before  entry  of 
the  right  to  this  additional  land,  granted  by 
section  2306,  Rev.  St.,  contravenes  no  public 
policy  of  the  nation,  violates  no  statute,  and 
is  valid  as  against  the  assignor,  his  heirs  and 
assigns." 

Adolph  Hankammer,  owning  the  right  to 
enter  land  under  section  2306,  Rev.  St.,  made 
an  Irrevocable  power  of  attorney  to  Hemln- 
gray to  enter  upon  and  take  possession  of 
the  land  in  question,  and  in  consideration  of 
five  dollars,  paid  by  the  attorney,  he  was  ir- 
revocably vested  with  power  to  grant,  bar- 
gain, sell,  lease,  convey,  and  confirm  the 
same  to  the  purchaser,  and  deliver  a  deed  of 
conveyance  thereof.  Hankammer  forever 
renounced  all  right  in,  and  to  revoke,  any  of 
said  powers,  or  to  appoint  any  other  person 
to  execute  the  same,  and  forever  renounced 
all  right  on  his  part  to  do  what  the  attorney 
was  authorized  to  do,  and  released  to  the  at- 
torney ail  claims  to  any  of  the  proceeds  Of 
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sale,  and  ratified  the  acts  of  the  attorney  as 
absolute,  botb  In  conveying  and  retaining  the 
proceeds  of  the  sale  of  the  land.  This  power 
of  attorney  not  only  carried  with  It  an  as- 
signment of  the  interest  of  Hankammer  In 
the  land  to  Hemlngray,  but  vested  In  him 
the  legal  right  to  convey  the  title.  It  was  a 
power  coupled  with  an  interest.  It  was  valid 
as  against  Hankammer,  his  heirs,  assigns, 
and  grantees.  The  proceeds  of  the  sale  of 
the  land  were  vested  In  the  attorney,  and  re- 
nounced by  the  principal.  In  consideration 
of  Ave  dollars,  paid  to  Hankammer  by  Hem- 
lngray, Hankammer  expressly  renounced 
not  only  the  proceeds  of  the  sale  of  the  land, 
but  all  power  and  authority  over  the  prop- 
erty, expressly  conflrming  what  should  be 
done  by  the  attorney,  and  made  the  act  ir- 
revocable. This  power  was  Irrevocably 
vested  In  the  attorney  until  exercised.  The 
power  was  exercised  when  the  conveyance 
was  made  to  the  plaintiff.  By  that  act  and 
deed  all  right,  title,  and  interest  In  the  prop- 
erty was  vested  In  Montague.  The  convey- 
ance by  Hankammer  to  the  defendant's  pred- 
ecessor in  interest,  as  well  as  the  attempted 
revocation  of  the  power  of  attorney  to  Hem- 
lngray, were  Inoperative  and  ineffectual  ei- 
ther to  pass  the  title  or  revoke  the  power. 
Hankammer  had  parted  with  his  Interest  be- 
fore he  executed  the  deed  to  Ryan,  through 
whom  the  defendant  obtained  title,  and  he 
had  no  power  to  revoke  the  authority  embra- 
ced In  the  power  of  attorney. 

While  a  power  of  attorney,  by  Its  terms, 
may  be  expi-essly  declared  to  be  irrevocable, 
yet  If  the  agent  has  no  interest  in  Its  execu- 
tion, and  there  Is  no  valid  consideration  for 
It,  It  is  treated  as  a  mere  nude  pact,  and  is 
deemed  In  law  to  be  revocable,  upon  the  gen- 
eral principle  that  he  alone  who  has  an  In- 
terest In  the  execution  of  an  act  Is  also  en- 
titled to  control  it.  But,  where  the  power  is 
coupled  with  an  interest,  or  where  It  Is  given 
for  a  valuable  consideration,  unless  there  is 
an  express  stipulation  that  it  shall  be  rev- 
ocable. It  Is  from  Its  character,  in  contem- 
plation of  law.  Irrevocable,  whether  terms 
expressly  making  It  so  are  expressed  in  It  or 
not.  In  this  case  the  power  became  a  part 
of  the  contract,  coupled  with  a  valid  consid- 
eration. It  therefore  became  Irrevocable, 
and  the  attempted  revocation,  as  well  as  the 
deeds  to  those  through  whom  defendant  de- 
rived his  title,  are  wholly  insuttlclent  to  vest 
any  title  In  the  defendant.  Mechem,  Ag.  §§ 
20G,  206;  Story,  Ag.  §  477;  Hunt  v.  Rous- 
manier's  Adm'rs,  8  Wheat.  173;  Barnes  v. 
Polrier,  12  C.  0.  A.  9,  64  Fed.  14;  Webster  y. 
Luther,  163  U.  S.  331,  16  Sup.  Ct  963. 

The  court  below  held  correctly  that  the  le- 
gal title  to  the  property  was  vested  In  the 
plaintiff.  This  conclusion  being  reached.  It 
is  unnecessary  to  discuss  any  other  errors. 

The  judgment  of  the  district  court  is  af- 
firmed, with  costs. 

BARTCH  and  HILES,  JX,  concur. 


(IS  Utah  1S6) 

STATE  V.  McCOT  et  al 

(Supreme  Court  of  Utah.    June  9,  1807.) 

Aboktion— Photookapbs  —  Expekt  Testimosi  — 
bcoPE  OF  Re-kxamisatiox  op  a  Wit- 
ness—IssTKUCTioNS. 

1.  A  photograph,  taken  two  years  before  the 
death  of  the  person  photographed,  but  identified 
by  the  parents  as  an  accurate  photograph  of 
their  daughter  just  before  hor  death,  may  be 
shown  to  a  witness  who  saw  the  deceased  under 
peculiar  circumstances  just  before  her  death, 
for  the  purpose  of  identification. 

2.  It  is  competent  for  a  doctor  giving  expert 
testimony  to  give  as  his  opinion,  from  an  exam- 
ination of  the  body  after  death,  and  from  his 
previous  knowledge  of  the  deceased,  that  it  was 
not  necessary  to  produce  an  abortion  in  order 
to  save  the  life  of  the  deceased. 

3.  When  new  subject-matter  is  called  up  for 
the  first  time  on  cross-examination,  by  defend- 
ant's attorney,  for  the  purpose  of  discrediting  a 
witness,  the  prosecution  are  entitled  to  go  into 
the  matter  upon  a  re-examination  of  the  wit- 
ness. 

4.  Instructions  to  a  jury  must  be  considered 
together,  and  un  omission  to  state  fully  the  law 
in  one  part  of  the  instructions,  whore  the  omis- 
sion is  fully  and  accurately  supplied  in  the  in- 
structions which  follow,  which  were  favorable 
to  defendant,  does  not  constitute  reversible  error, 
unless  from  the  whole  charge  it  is  reasonable  to 
believe   the   jury    were   misled. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;   Ogden  Hiles,  Judge. 

William  McCoy  was  convicted  of  a  crime, 
and  he  appeals.    Affirmed. 

Moyle,  Zane  &  Costlgan,  for  appellant.  A. 
G.  Bishop,  Atty.  Gen.,  and  Benner  X.  Smith, 
for  the  State. 

MINER,  J.  The  defendant,  impleaded 
with  others,  was  indicted  and  convicted  of 
having,  on  the  19th  day  of  February,  ISati, 
at  Salt  Lake  City,  Utah,  procured  an  abor- 
tion on  one  Evelyn  Bonnett  Evelyn  Ben- 
nett died  from  the  ettects  of  the  abortion 
a  short  time  after  It  was  committed.  The 
deceased  resided  at  Provo  at  the  time,  and 
came  to  Salt  Lake  City,  where,  as  the  pros- 
ecution claimed,  she  was  operated  upon  by 
defendant.  The  mother  and  sister  of  the 
deceased  were  called  as  witnesses  by  the 
prosecution,  and  identified  a  photograph  of 
the  deceased,  taken  about  two  years  prior 
to  her  death,  as  a  good  photograph  of  the 
deceased,  and  that  it  was  as  natural  a  rep- 
resentation of  the  deceased  as  It  could  be; 
that  the  deceased  looked  like  the  picture  tea 
days  before  her  death,— the  time  she  left 
Provo.  The  photograph  was  offered  in  evi- 
dence for  the  purpose  of  identifying  the  de- 
ceased. The  defendant  objected  to  the  in- 
troduction of  the  photograph  as  immaterial 
and  Incompetent.  Dr.  Cioliins  was  called, 
and  gave  a  minute  description  of  a  woman 
seen  in  the  defendant's  office  on  the  day  in 
question,  describing  her  face,  features, 
height,  age,  and  dress,  and  stated  that  he 
would  recognize  her  again.  He  testified  that 
she  came  down  from  defendant's  office,  and 
seemed  in  pain,  and  that  he  beard  scream- 
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log  In  the  office  Just  before  she  came  down- 
•taira  following  the  defendant.  The  pboio- 
grapta  was  then  shown  to  witness,  under  the 
objection  that  It  was  immaterial,  irrelevant, 
and  incompetent,  and  that  the  picture  was 
taken  too  long  a  period  prior  to  the  time  the 
witness  saw  her.  The  objection  was  over- 
roled.  The  witness  IdeutlQed  the  photo- 
graph as  resembling  the  woman  be  saw  at 
the  defendant's  office.  Other  evidence  was 
introduced  tending  to  show  that  the  deceased 
was  at  the  defendant's  office  at  the  time  in 
question,  and  that  the  defendant  produced 
a  miscarriage  upon  her. 

We  are  of  the  opinion  that  the  photograph 
was  properly  introduced  in  evidence.  The 
witness  saw  a  young  woman  in  defendant's 
office  at  the  time  in  question,  under  the  pe- 
culiar circumstances  stated.  He  did  not 
know  her  name,  but  noticed  her  so  critically 
that  be  would  know  her  again  if  he  should 
see  her.  He  was  able  to  give  a  minute  de- 
scription of  the  woman  he  saw,  but  such 
description,  however  minute,  could  not  carry 
to  the  minds  of  the  jury  so  perfect  a  repre- 
sentation of  the  w^oman  as  an  accurate  pho- 
tograph would  present.  The  photograph, 
when  shown  to  be  a  correct  likeness  of  the 
deceased,  served  the  purpose  of  locating  her 
at  defendant's  office,  and  as  Idenilfyliig  her 
with  more  accuracy  than  any  description 
from  the  witness  could  do,  and  thus  aid  the 
Jury  In  coming  to  a  more  correct  conclusion 
than  they  otherwise  could.  In  the  c.nse  of 
Dederlclis  v.  Railroad  Co.,  46  Pnc.  056,  14 
Utah.  1ST,  this  court  held  that  tlie  law  was 
well  established  that  photographic  scenes  are 
admissible  in  evidence  as  appropriate  nlda 
to  ibe  court  and  Jury  in  applying  the  evi- 
dence, whether  It  rclules  to  persons,  things, 
or  places,  provided  such  photographs  are 
shown  to  be  correct.  In  the  case  of  People 
T.  Durrant  (Cnl.)  48  Pac.  83.— a  case  where 
the  question  at  Issue  was  very  similar  to  the 
one  here  presented,— a  photograph  of  the  de- 
ceased, taken  thr<>e  years  before  the  date  of 
the  testimony,  was  offered  In  evidence,  and 
the  court  held  the  photograph  admissible  on 
the  grounds  decided  by  this  court  in  the 
above-mentioned  case. 

Dr.  Allen,  a  physician,  was  called  by  the 
prosecution,  and  gave  testimony  tending  to 
show  that  he  resided  In  Provo,  and  knew  the 
deceased.  Had  met  her  frequently,  and  saw 
her  five  weeks  prior  to  her  death.  At  this 
time  she  appeared  to  be  in  good  health.  That 
he  made  a  post  mortem  examination,  and 
gave  It  as  his  opinion,  from  a  careful  exam- 
ination of  the  body,  that  a  miscarriage  had 
been  produced  npon  the  deceased  by  artlfl- 
dal  means,  stating  In  full  the  reasons  for 
bis  opinion.  He  gave  it  as  his  opinion,  from 
an  examination  of  the  body,  and  his  previous 
knowledge  of  the  deceased,  that  it  was  not 
necessary  to  produce  an  abortion  In  order  to 
save  the  life  of  the  deceased.  The  last  tes- 
timony was  objected  to  as  Incompetent  on 
the  ground  that  the  witness'  knowledge  of 


the  deceased  waa  not  sufficient  for  bim  to 
give  an  answer  Intelligently.  We  are  of  the 
opinion  that  the  testimony  was  proper.  The 
reasons  for  the  opinion  were  given  with 
great  detail.  The  witness  was  an  expert, 
and  the  weight  of  his  testimony  was  for  the 
jury  to  consider. 

Defendant's  counsel,  on  cross-examination 
of  F.  J.  Collins,  a  witness  for  the  people, 
drew  out  for  the  first  time  the  fact  that  Mrs. 
Stanstield  died  from  the  effects  of  an  opera- 
tion, what  the  operation  was  for,  who  as- 
sisted in  it,  and  whether  the  witness  pro- 
duced an  abortion  upon  her,  and  attended 
her  In  her  last  sickness.  On  redirect  exam- 
ination by  the  prosecuting  attorney  the  wit- 
ness stated  that  he  bud  a  conversation  with 
Dr.  McCoy  about  this  operation  on  Mrs. 
Stansfield,  whereupon  witness  was  request- 
ed to  state  the  couvcrsatlon.  The  witness 
replied:  "X  asked  him  if  he  performed  the 
operation,  lie  said.  Well,  by  God,  if  I  did. 
she  needed  It.' "  The  question  was  objected 
to,  and  an  exception  taken.  This  subject 
was  new  matter,  called  out  for  the  first  time 
on  cross-examination  for  the  evident  purpose 
of  discrediting  the  witness.  The  subject  hav- 
ing l)een  opened  by  the  defense,  the  prose- 
cution were  entitled  to  go  Into  the  matter 
upon  a  re-exnuiluatlon  of  the  witness. 

An  exception  was  taken  to  the  charge  of 
the  court  because  It  Ignores  the  fact  that  it 
was  necessary  to  prove  that  a  miscarriage 
(not  the  use  of  an  Instrument)  was  not  neces- 
sary to  save  tlie  life  of  the  deccasetl.  Upon 
this  subject  the  court  Instructed  the  jury  as 
follows:  "To  constitute  the  offense  charged 
In  the  Information,  it  must  appear  from  the 
evidence  given  before  you,  to  your  satisfac- 
tion beyond  a  reasonable  doubt:  First,  that 
the  woman  Evelyn  Bounett  was  with  child; 
second,  that  some  instrument  was  used  upon 
her  with  a  design  to  procure  a  miscarriage 
of  the  woman;  that  the  use  of  such  Instru- 
ment upon  her  was  not  necessary  to  save  her 
life.  If,  In  this  case,  you  believe  from  the 
e\  idence  given  before  you.  beyond  a  reason- 
able doubt,  that  the  woman  ISvel.vn  Bonnett 
was  pregnant,  and  that  the  defendant  Wil- 
liam McCoy,  on  or  about  the  18th  day  of 
February,  A.  D.  ISOC,  at  the  county  of  Salt 
Lake,  state  of  Utah,  either  provided  or  sup- 
plied the  woman  with  any  Instrument  to  be 
used  by  her  upon  herself,  or  that  he  him- 
self used  an  instrument  upon  her,  with  the 
Intent  thereby  to  procure  the  miscarriage  of 
tlie  woman,  and  that  a  miscarriage  was 
thereby  in  fact  produced,  and  that  the  pro- 
ducing of  such  miscarriage  was  not  necessa- 
ry to  save  her  life,  you  should  find  him  guil- 
ty as  charged  In  the  Information."  That 
part  of  the  charge  referred  to  was  not  crit- 
ically accurate.  But  the  court  charged  the 
jury  In  that  connection:  "That  If  tbe  de- 
fendant used  an  instrument  npon  her  with 
intent  thereby  to  procure  tbe  miscarriage  of 
the  woman,  and  that  a  miscarriage  was  In 
fact  thereby  produced,  and  that  the  pn> 
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dudng  of  the  miscarriage  was  not  necessary 
to  save  her  life,  you  should  And  the  defend- 
ant guilty  as  charged."  The  same  proposi- 
tion was  fairly  contained  in  the  other  part 
of  the  Instructions  giren  by  the  court.  The 
instruction  that.  In  order  to  convict,  the  Jury 
must  find  that  the  use  of  the  Instrument  up- 
on her  was  not  neces.sary  to  sare  her  life.  Is 
not  strictly  In  contradiction  to  the  proper 
Instruction  that  the  producing  of  such  mis- 
carriage was  not  necessary  to  save  her  life, 
under  the  proof  that  the  Instrument  was 
used  for  the  purpose  of  producing  a  mis- 
carriage. The  giving  of  the  first  instruction 
does  not  necessarily  contradict  the  latter. 
The  giving  of  both  instructions  threw  an 
additional  and  unnecessary  burden  upon  the 
prosecution,  and  rendered  the  Instructions 
more  favorable  to  the  defendant  than  they 
otherwise  should  hare  been.  The  Jury  could 
not  have  been  misled  by  the  instructions 
when  taken  together.  Instructions  must  be 
considered  together.  An  omission  to  fully 
state  the  law  in  one  part  of  the  instructions, 
where  the  omission  is  fully  and  accurately 
supplied  In  the  Instructions  which  follow, 
does  not  constitute  reversible  error,  unless 
when  from  the  whole  charge  it  is  reasonably 
apparent  the  Jury  were  misled.  State  v. 
Mnloy,  44  Iowa,  104;  Railway  Co.  v.  Ingra- 
hnm.  77  111.  .3i«>;  People  v.  Cleveland  fMlch.) 
05  N.  W.  216;  Martin  v.  Hill,  3  T'tah.  I.-.7. 
2  Pac.  02;  Hamer  v.  Bank,  9  Utah.  215.  33 
Pac.  sm. 

On  motion  for  a  new  trial  spveral  affida- 
vits were  filed,  tending  to  show  that  a  rub- 
ber catlipter  and  metallic  sound  were  found 
In  the  room  of  tlie  (le<'easei1,  Evelyn  Bonnett, 
by  her  Inndlonl,  on  the  LSth  day  of  Febru- 
ary, IHIKJ,  alx)ut  tlie  time  the  abortion  was  al- 
leged to  have  l>oen  ponHnItte<l,  and  that  wit- 
ness had  not  communicated  the  fact  of  finding 
such  instruments,  except  as  to  the  finding 
of  the  catheter,  until  after  the  trial.  An- 
other witness  sold  to  Sims  DurkIhs,  the  co- 
defendant,  a  speculum,  in  180."),  several  months 
before  the  occurrence  complalnetl  of.  Tlie 
motion  for  a  new  trial  was  overruled,  and 
an  exception  taken.  T'nder  the  facts  of  this 
case  we  cannot  diceover  any  good  reason 
for  disturbing  the  order  of  the  trial  court 
In  refusing  a  new  trial.  The  facts  alleged 
are  In  part  remote,  and.  In  the  light  of  the 
facts  shown,  could  scarcely  have  affected  the 
verdict,  if  proven.  The  finding  of  the  cath- 
eter M'as  known  at  the  time  of  the  trial,  and, 
If  important,  sliould  have  Ix'en  shown.  The 
purchase  of  the  speculum  In  lS9."i.  by  Dug- 
gins,  several  months  l)erore  the  operation, 
and  probably  before  the  pregnancy  of  the 
dcceaRcd,  would  not  tend  to  show  that  It 
was  purchased  for  the  purpose  suggesfod. 
ITpon  the  whole  record  we  find  no  reversible 
error.  Tlie  Judgment  of  the  district  court  is 
afllrnied. 

7iANE,  C.  J.,  and  H.\RT,  District  Judge, 
concur. 


ROMAN  CATHOLIC  CONGREGATION  OF 
THE  CHI7RCH  OF  THE  ANNUNCIA- 
TION V.  O'LEARY. 
(Supreme  Court  of  Colorado.     June  22,  1897.) 
Relioious  Societikb— AuTHOiiiTr  of  Pkiest. 
A  church  and  school  belonging  to  a  religious 
corporation   were  for  eiuht  nioiulis  entirely   in 
charge  of  the  priest,  who  collected  and  disbursed 
ail  funds,  the  trustees  holding  no  meeting,  and 
taking  no  part  in  tlie  mauagement.     The  priest 
borrowed   money   to    build   an   addition    to   the 
school.     The   trustees  knew   that  the  addition 
was  being  built,  and  that  the  eorporiitiou  was 
without    fuiid.s,    and    retained    the    building    so 
erected.     HiUl,  that  the  cori>oration  was  liable 
for  the  borrowed  money. 

Appeal  from  district  court,  ChatCee  county. 

Action  by  Julia  O'Learj-  against  the  Roman 
Catholic  Congregation  of  the  Church  of  the 
Annunciation.  Judgment  for  plaintiff,  and 
defendant  appeals.    Affirmed. 

Appellee,  In  her  amended  complaint,  al- 
leges that  the  defendant  is  a  religious  cor- 
poration organized  and  existing  under  the 
laws  of  the  state  of  Colorado;  that  between 
the  1st  day  of  July  and  the  1st  day  of  Novem- 
ber, 1892,  the  plaintiff  advanced  to  the  de- 
fendant the  sum  of  :fwi,(XM)  at  the  special  In- 
stance and  reijuest  of  the  defendant;  and 
that  the  money  was  laid  out  and  expended 
for  the  use  and  benefit  of  the  defendant. 
The  amended  answer  upon  which  the  case 
was  tried  contains  a  general  denial,  and  also 
a  special  defense,  based  upon  an  alleged  ar- 
bitration and  settlement  of  the  matters  here 
in  controversy;  but,  as  this  defense  is  aban- 
doned in  this  court.  It  need  not  be  further 
considered.  The  trial  was,  by  consent  had 
to  the  court,  and  resulted  In  findings  in  favor 
of  the  plaintiff  upon  all  tlie  issues.  It  was 
specially  found  that:  "Plaintiff,  prior  to  2.'>th 
<lay  of  October,  1802,  advanced  to  pastor 
of  defendant  congregation,  for  benefit  of 
church,  $2,(j!>1.50,  which  was  received,  ac- 
cepted, and  retained  by  the  church.  That  de- 
fendant received  and  accejited  from  plaintiff, 
prior  to  October  25,  1892,  the  sum  of  $2,091.- 
50,  which  was  appropriated  to  its  use.  That 
Itlalntiff  Is  entitled  to  recover  |2,691.50.  with 
interest  at  8  per  cent,  per  annum  from  Octo- 
ber 2.),  1892.  All  testimony  tending  to  show 
that  Bishop  Matz  ordered  the  building  of  ad- 
dition to  parochial  school  in  question  by 
Rev.  C.  P.  O'Leary.  disregarded  by  court,  be- 
ing held  insufficient  to  render  defendant  lia- 
ble." Upon  these  findings  a  Judgment  was 
rendered  for  tlie  plaintiff.  The  defendant 
brings  tJie  case  liere  by  appeal. 

A.  T.  (Jtinnell  and  .Tohn  A.  Ewing,  for  ai>- 
pelhint.  Talbot,  D«>nls(»n  &  W'adley,  for  ap- 
pellee. 

H.\.YT,  C.  .T.  /after  stating  the  facts).  The 
evidence  sliows  that  the  d(>fendant  cori)ora- 
tion  was  at  the  time  a  rollglous  institution, 
liaving  tlie  control  and  management  of  ji 
church  and  also  a  parochiiil  school  in  the 
city  of  Lcadvillc,  la  this  state;    that  upon 


Digitized  by 


Google 


Colo.)      KOMAN  CATH.  CONG.  CH.  OF  THE  ANNUNCIATION  v.  O'LEARY. 


423 


February  22, 18»2,  Kev,  Father  C.  F.  0'JL«ary 
took  charge  of  the  affairs  of  the  church  and 
school  under  an  appointment  from  the  prop- 
er church  authority,  and  continued  in  con- 
trol untU  about  the  28th  day  of  October, 
1892,  when  he  was  stricken  with  paralysis, 
and  relieved  from  his  charge.  It  Is  fui-ther 
shown  from  the  evidence  that  during  these 
dates  Father  O'Leory  had  entire  charge  of 
the  church  and  school;  that  he  was  intrust- 
ed with  the  collection  of  the  necessary  funds 
to  maintain  both  Institutions,  and  with  the 
disbursement  of  the  same;  that  he  employ- 
ed and  discharged  teachers  at  will;  and  that 
everything  in  and  about  the  management  of 
the  church  and  school  was  under  his  direc- 
tion and  control.  The  record  discloses  that 
during  this  time  there  was  in  existence  a 
board  of  trustees  of  the  defendant  corpora- 
tion, the  members  of  which  board  resided  in 
LeadviUe,  but  during  the  entire  time  of 
Father  O'Leary's  charge  this  board  did  not 
hold  a  single  meeting,  and,  so  far  as  the  evi- 
tlenrc  shows,  did  not  attempt  in  any  way  to 
manage  or  control  the  business  of  the  cor- 
poration, or  Interfere  with  Father  O'Leary's 
management  of  the  church  or  school,  or  to 
in  any  manner  advise  or  assist  him  with 
reference  thereto.  To  all  Intents  and  pur- 
poses, the  priest  had  absolute  and  uncondi- 
tional control  of  the  entire  business  of  both 
institutions.  Soon  after  Father  O'Leary  took 
charge  of  this  work  the  number  of  scholars 
enrolled  at  the  school  exceeded  600,  and  the 
school  building  was  found  too  small  to  ac- 
commodate such  a  large  number,  and  it  was 
deemed  necessary  to  build  a  large  addition  to 
the  building.  The  priest  testifies  that  In 
building  this  addition  be  had  the  sanction  of 
the  bishop,  and  that  it  was  built  at  his  re- 
quest. The  revenues  of  the  church  were  at 
the  time  borely  sufficient  to  pay  the  running 
e.xpenses  of  the  church  and  school,  so  that 
the  cost  of  the  addition  to  the  school  build- 
ing bad  to  be  provided  for  from  other  sources. 
It  appears  that  Father  O'Leary  raised  by  per- 
sonal solicitation  about  $2,000  of  the  amount 
ue<-essary  to  build  the  addition,  and,  this  be- 
ing lusuHicient,  he  borrowed  from  his  sister, 
.lulla  O'Leary,  Uie  plaintiff  in  this  case,  the 
sum  of  $;5,000  to  complete  the  work.  He  gave 
to  his  sister  a  writing,  of  which  the  following 
is  a  copy:  "Leadvllle,  Colo.,  July  5,  18it2. 
Ueceived  of  Julia  O'Leary  tliree  thousand 
dollars,  with  interest  at  the  rate  of  8  per  cent, 
per  annum.  C.  F.  O'l^eary,  Pastor  Annuncia- 
tion Chur(.-h,  Lcadvillo.  Colo.  ?3.000.00.  Due 
July  5,  ISIC"  Father  O'Leiiry  swears  that  it 
was  his  intention  at  the  time  this  money  was 
borrowed  to  hold  a  fair  and  festival  after  the 
IniildiugwascoDiplcted  for  the  purpose  of  rai.s- 
ing  funds  to  discimrge  this  iudubtciluoKs;  but, 
owing  to  his  sudden  and  unexpected  sickness, 
lie  was  prevented  from  carrying  out  such  In- 
tention, and  that  no  fair  or  festival  was  held. 
It  Is  claimed  by  the  np)>cllant  that  there  is 
no  sufficient  proof  tliat  tlie  money  a<lv«nc(>d 
by  Miss  O'Leary  was  ever  used  in  building 


an  addition  to  the  school  building,  but  we  re- 
gard this  claim  as  untenable  upon  this  rec- 
ord. It  affirmatively  ajHpears  that  the  money 
loaned  by  Miss  0'L«ary  was  deposited  in  the 
American  National  Bank  of  Leadvllle,  and 
that  it  was  paid  out  by  checks  drawn  by 
Father  O'Leary  in  settlement  of  debts  con- 
tracted in  the  construction  of  the  building. 
The  plaintiff  was  able  to  produce,  and  did 
introduce  at  the  trial,  checks  showing  such 
payments  aggregating  the  sum  of  |2,CU1.50,^ 
the  amount  allowed  her  by  the  district  Judge. 
It  is  claimed  that  this  money  was  borrowed 
without  authority  of  the  trustees,  and  that 
there  is  no  evidence  that  the  bishop  ever  au- 
thorized the  making  of  such  a  loan,  and  that, 
for  this  reason,  the  proof  is  not  sufficdent  to 
uphold  the  Judgment  of  the  court  below.  A 
sufficient  answer  to  this  omtention,  we 
think,  is  found  in  the  fact  that  during  the 
eight  months  that  Father  O'Leary  liad  charge 
of  the  Catholic  church  and  scliool  at  Lead- 
vllle he  had  the  sole  management  of  the 
business  In  connection  therewith.  The  di- 
rectors were  presumably  residents  of  the 
city  of  Leadvllle,  and  attendants  upon  the 
church,  which  adjoined  the  school  building. 
The  city  was  small,  and  it  is  highly  improb- 
able that  the  attention  of  the  trustees  was 
not  attracted  to  this  building  time  and  time 
again  as  its  construction  progressed,  and,  as 
the  corporation  was  without  funds,  and  de- 
pendent upon  meager  revenues  to  pay  the 
dally  running  expenses  of  the  church  and 
school,  they  had  no  right  to  assume  that  the 
building  was  being  constructed  free  from 
debt.  They  permitted  Father  O'Leary  to 
hold  himself  out  to  the  world  as  having  abso- 
lute control  of  the  affairs  of  the  church  and 
school;  they  permitted  him  to  raise  funds 
and  expend  the  same  as  in  his  Judgment 
seemed  proper;  and  after  the  building  was 
constructed  It  was  then  too  late  for  the 
church  authorities  to  repudiate  the  indebted- 
ness, while  accepting  the  benefits  derived 
from  the  expenditure  of  this  money.  Union 
Gold  Min.  Co.  v.  Rocky  Mt.  Nat.  Bank,  2 
Colo.  248;  Insurance  Co.  v.  McClelland.  » 
Colo.  11,  9  Pac.  771;  Manville  v.  Mining  Co., 
17  Fed.  42.'>;  Troup's  Case,  29  Beav.  3.">3; 
Railroad  Co.  v.  Spreckles,  65  Cal.  193.  3  Pac. 
6«1,  802;  Mot.  Priv  Corp.  iS  715,  716,  and 
cases  cited;  4  Thomp.  CtMp.  {  5258,  and  cases 
cited. 

Appellant  calls  attention  to  the  following 
from  I'nlon  Gold  Min.  Co.  v.  Rocky  Alt.  Nat. 
Bank,  1  Colo.  531:  "Nor  is  it  material  that 
the  money  was  expended  In  the  mine,  or  that 
the  expenditure  was  advantageous  to  tlie 
company,  unless  it  Is  shown  tliat  the  com- 
pany had  knowledge  of  the  loan  and  of 
the  expenditure."  When  the  case  came  up 
.igiiin,  as  it  did  upon  a  second  appeal,  the 
opinion  of  the  court  was  written  by  the  same 
Judge,  and  in  the  later  opinion  he  corrected 
the  error  in  the  a1)ove  statement,  and  an- 
nounced the  law  correctly.  See  L'niou  Gold 
Min.  Co.  T.  Kocky  Mt.  Nat.  Bank,  2  Colo.  218. 
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In  that  case  the  money  was  borro-wed  by 
the  superintendent  for  the  company,  but 
there  was  little  or  no  evidence  that  It  was 
used  In  the  development  of  the  mine,  or  in 
the  prosecution  of  work  for  the  company. 
See  dissenting  opinion  of  Mr.  Justice  Bel- 
ford,  Id.,  2  Colo.  266.  The  case  of  Mann  v. 
Farnum,  17  Colo.  427,  30  Pac.  332,  is  also  re- 
lied upon,  but  the  case  is  not  at  all  analogous 
to  the  facts  in  the  case  at  bar.  In  that  case 
Farnum  contracted  with  Qulmby  to  deposit 
upon  lots  owned  by  Farnum  the  dirt  to  be 
talien  from  a  certain  excavation  to  be  made 
in  lots  owned  by  the  Denver  Club.  After  this 
contract  was  made,  Farnum  went  abroad, 
and  was  absent  for  some  time.  During  his 
absence,  he  left  no  agent  in  charge  of  this 
business.  Quimby  placed  the  dirt  from  the 
excavation  upon  the  lots  In  question  in  ac- 
cordance with  his  contract,  and  afterwards 
raised  the  lots  still  higher  by  putting  dirt 
talcen  from  other  places  upon  them.  This 
was  done  without  the  knowledge  or  consent, 
express  or  implied,  of  Farnum,  and  the  court 
held  that  his  liability  was  limited  to  the 
amount  of  dirt  contracted  for.  But  the  court 
in  that  case  expressly  recognizes  the  doctrine 
tliat,  when  a  peraon  performs  vrork  or  fur- 
nishes material  beneficial  to  the  proiXTty 
of  another,  a  promise  to  pay  therefor  by 
the  owner  may  sometimes  be  Implied  from 
the  clifumstauces,  and  that  this  will  result 
where  the  facts  are  such  as  eq^iitably  estop 
the  owner  from  denying  his  liability.  In  the 
district  court  the  effort  to  defeat  the  present 
action  was  based  largely  ui)ou  the  claim 
that  the  money  was  not  used  for  corporate 
purposes,  but  plaintiff  was  able  to  establish 
to  the  satisfaction  of  that  court,  upon  what 
we  consider  sufficient  evidence,  that  the 
money  was  actually  used  to  make  a  neces- 
sary improvement  upon  defendant's  prop- 
erty; and  it  would  certainly  be  a  miscarriage 
of  justice  if  plaintiff  should  be  held  rem- 
ediless. Upon  principle  and  authority,  we 
think  the  judgment  of  the  court  below  Is 
right,  and  it  is  accordingly  affirmed. 


CRAVENS  et  al.  v.  LEE  et  nl. 
(Supreme  Court  of  Colorado.     June  22,  1807.) 

APP£AI. — JUBISDICTIOS  Or  SCPKEME  COUIIT — FREE- 
HOLD Involved. 
An  action  to  determine  the  priority  of  liens 
oniland  docs  not  involve  ii  freehold,  so  as  to  give 
the  supreme  court  appellate  jurisdiction  thereof. 

Error  to  court  of  appeals. 

Action  by  Ellsha  B.  Cravens  against  Harry 
H.  Lee  and  others.  A  decree  establLshlng  the 
priority  of  certain  liens  was  reversed  on  er- 
ror by  defendants  Lee  and  certain  others  (48 
Pac.  1j9),  and  other  defendants  bring  error. 
Dismissed. 

A.  M.  Stevenson,  A.  P.  Rittenhouse,  and 
Joseph  W.  Taylor,  for  plaintiffs  in  error. 
Thomas,  Bryant  &  Lee,  for  defendants  in  er- 
ror. 


PER  CURIAM.  Ellsha  B.  Oavens  was 
the  owner  of  certain  real  estate  at  Glenwood 
Springs.  He  transferred  It  to  Clinton  Reed 
by  a  deed  absolute  in  form,  but  In  fact  the 
conveyance  was  in  trust,  and  a  written  dec- 
laration of  trust  was  executed  by  Reed.  Aft- 
er this  transfer,  and  as  a  result  of  a  com- 
promise of  certain  business  transactions  be- 
tween Joseph  W.  Taylor  and  Joseph  Reyn- 
olds, then  deceased,  Taylor  executed  his 
promissory  note  for  $15,500,  payable  to 
Charles  S.  Thomas,  as  the  representative  of 
the  estate  of  said  Reynolds;  and  at  the  direc- 
tion of  Taylor,  who  assumed  to  represent 
Cravens,  and  to  have  become  vested  with  the 
power  from  him  to  control  Reed  in  the  exe- 
cution of  the  trust.  Reed,  in  obedience  to  such 
direction,  and  supposing  he  was  acting  In  con- 
formity with  his  duty  as  trustee,  executed  a 
trust  deed  of  this  property  to  Harry  H.  Lee, 
as  trustee,  to  secure  the  payment  of  said  note. 
Acting  upon  the  same  authority.  Reed  subse- 
quently gave  a  trust  deed  upon  the  same  prop- 
erty to  John  H.  Fessler,  as  trustee,  to  secure 
the  payment  of  a  note  made  by  Taylor  to  H. 
R.  Kamm,  which  note  was  discounted  by  the 
First  National  Bank  of  Glenwood  Springs. 
The  note  to  Tliomas  having  become  due  and 
not  paid,  Lee,  upon  tlie  request  of  Thomas, 
advertised  the  property  for  sale  under  the 
terms  of  the  trust  deed.  Cravens  thereupon 
brought  this  action  In  the  district  court  of 
Arapahoe  county,  asking  for  an  injunction  to 
restrain  tl>e  sale,  and.  upon  final  hearing,  that 
the  said  trust  deed  be  canceled  and  set  aside, 
and  that  the  property  lie  sold  to  satisfy  the 
trust  under  which  Reed  held  the  land,  and, 
after  such  aiiplicatlou  of  the  proceeds  of  sale, 
what  was  left,  if  anything,  should  be  given  to 
him.  Cross  coiiipLnints  were  set  up  by  some 
of  the  defendants,  and  petitions  of  Interven- 
tion were  filed,  whose  object  was  to  establish 
liens  against  the  real  estate  incUided  In  these 
tnist  deeds.  Upon  final  hearing  the  court 
dismissed  the  action  as  to  the  plaintiff.  Cra- 
vens, and  made  a  decree  establishing  the  rela- 
tive rank  of  the  hens  claimed  against  this 
land  by  Lee  and  Fessler  under  their  respec- 
tive trust  deeds,  and  by  the  various  other  de- 
fendants and  Interveners,  whereby  Lee's  lien 
was  held  to  be  junior  to  all  the  others.  From 
this  decree  the  defendants  Harry  H.  Lee,  C. 
S.  Tliomas.  and  Mary  S.  Reynolds,  took  the 
case,  by  writ  of  error,  to  the  court  of  ap- 
peals; the  defendants  in  error  being  the  oth- 
er defendants  and  the  Interveners  In  the  orig- 
inal action,  whose  liens  were  adjudged  su- 
perior to  that  of  said  plaintiffs  in  error.  In 
the  court  of  appeals  the  decree  of  the  dis- 
trict court  was  reversed  (48  Pac.  159);  the 
court.  In  substance,  holding  the  lien  of  the 
plaintiffs  in  error  there  to  be  the  first  and 
paramount  lien  on  the  land,  and  remanding 
the  case  to  the  district  court  to  proceed  In 
conformity  with  the  opinion.  Thereupon  the 
defendants  in  error  in  the  court  of  appeals 
brought  the  case  here  upon  writ  of  error. 
The  defendants  In  error  her«  (Lee,  Thomaa, 
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and  Reynolds,  plaintiffs  In  error  In  the  court 
of  appeals)  now  move  to  dismiss  tbe  writ  of 
error  npon  the  ground  that  this  court  has  not 
lurlsdlctlon  to  entertain  It  Strictly  speak- 
ing, no  money  Judgment  was  rendered;  but 
If  there  was.  In  any  sense,  a  money  Judg- 
ment, no  one  of  the  separate  Judgments  held 
to  be  liens  amounts  to  $2,500,  and  upon  that 
ground  the  Jurisdiction  of  tUs  court  does  not 
attach.  Spangler  v.  Green,  21  Colo.  605,  42 
Pac.  674.  Indeed,  unless  there  is  a  freehold 
Involved,  we  are  without  Jurisdiction.  It 
would  seem,  from  a  bare  statement  of  the 
case,  that  a  freehold  is  not  involved.  The 
controversy  between  the  parties  before  this 
court  is  merely  one  over  the  priority  of  their 
respective  liens  upon  real  property.  The  de- 
cree of  the  district  court,  which  was  reviewed 
by  the  court  of  appeals,  established  the  rank 
of  these  liens.  It  does  not  take  a  freehold 
from  one,  or  give  It  to  any  of  the  other  par- 
ties to  the  litigation.  If  these  liens  are  paid 
within  the  time  designated  by  the  decree, 
there  will  be  no  sale  of  the  property.  If  not 
so  paid,  the  property  will  be  sold  to  satisfy 
these  liens,  and  the  title  transferred,  If  at  all, 
only  to  the  purchaser  at  the  sale.  Nor  is  a 
freehold  involved  if  Cravens  were  still  in  the 
case.  Had  he  succeeded  in  the  litigation,  and 
a  Judgment  gone  for  htm.  It  is  apparent  that 
the  title  would  not  necessarily  have  been  re- 
convey*.!  to  him;  for,  according  to  his  own 
contention,  he  had  only  an  equitable  Interest 
In  the  property,  contingent  upon  the  legal 
claims  against  him  and  Taylor  being  paid, 
and,  if  the  proof  shows  anything,  it  shows 
that  the  amount  of  these  claims  was  much 
larger  than  any  possible  value  attaching  to 
the  land.  Under  the  established  rule  of  this 
court,  laid  down  in  many  cases,  and  at  this 
term  again  enunciated  In  the  case  of  Paddack 
V.  Staley,  40  Pac.  281,  there  is  no  freehold 
involved,  nor  is  there  present  any  other  ele- 
ment that  gives  this  court  Jorlsdlctlon  of  the 
writ  of  error.  The  temporary  writ  of  injunc- 
tion heretofore  Issued  Is  vacated,  and  the  writ 
of  error  is  accordingly  dismissed.  Writ  of  er- 
ror dismissed. 


(9  Colo.  A.  an) 

MULLEN  et  aL  ▼.  WESTERN  UOTON  BEEF 

CO. 
(Court  of  Appeals  of  Colorado.  June  14,  1887.) 
Sbcsbtart  or  AoKiauLTCRB  —  AuTBORnr — Cat- 
TLB — Rbgulatiotcs— Co-Oheratioh  bt  Stawl 
1.  Act  Cong.  May  2»,  1884,  t  8,  which  was 
8al>8e<iuently  made  to  apply  to  the  secretary  of 
agricultnre,  made  it  the  duty  of  the  commissioner 
of  agricattnte  to  prepare  such  regulations  as  be 
might  deem  (roper  for  the  speedy  and  effectual 
suppression  of  diseases  among  cattle,  and  to  cer- 
tify same  to  the  executive  of  each  state,  and  in- 
vite co-operation  In  the  execution  of  the  act, 
aatborizing  him,  on  the  acceptance  of  liia  plans 
by  any  state  wherein  any  disease  was  declared 
to  exist,  or  on  the  acceptance  by  him  of  plans 
adopted  for  the  same  piirpose  by  any  snch  state, 
to  expend  so  mucli  of  the  money  appropriated 
hy  the  act  as  might  lie  necessary  to  prevent 
the  spread  of  diseases  from  one  state  into  an- 
'*1beT.    Held,  that  sach  regnlations  are  ineffect- 


ive in  any  state  which  does  not  co-operate  with 
the  secretary  in  their  enforcement. 

2.  Act  Cong.  May  29,  1884,  §  6.  prohibits  the 
delivery  for  transportation,  or  the  tiansportation, 
by  any  person,  of  any  live  stock  with  Unowledse 
that  they  are  infecterl  with  a  communicable  dis- 
ease, with  the  qualification  that  Texas  fever 
shall  not  be  considered  such  a  disease  as  to  cattle 
transported  by  rail  to  market  for  slaughter.  Sec- 
tion 7,  afterwards  made  to  apply  to  the  secreta- 
ry of  agriculture,  made  it  the  duty  of  the  com- 
missioner of  agriculture  to  notify  transportation 
ofhcials  of  the  existence  of  a  contagion,  and  de- 
clares a  violation  of  section  6  to  be  a  misdemean 
or.  HM,  that  under  section  7  the  secretary  has 
no  power  to  make  regulations  on  compliance 
with  wliich  cattle  may  be  removed  from  any 
state  in  which  contagion  exists  to  other  parts 
of  the  United  States. 

3.  After  cattle  become  domiciled  in  a  state, 
their  mansRement  therein  is  regulated  by  the 
state  laws,  and  not  by  Act  Cong.  May  29.  1884, 
establishing  the  bureau  of  animal  industry,  un- 
less the  state  has  determined  to  co-operate  with 
the  secretary  of  agriculture  m  the  execution  of 
said  act. 

Error  to  district  court,  Arapahoe  county. 

Action  by  J.  K.  Mullen  and  Charles  D.  Mc- 
Phee,  co-partners,  against  the  Western  Union 
Beef  Company,  to  recover  damages  for  the  loss 
of  cattle.  Defendant  had  Judgment,  and  pLifn- 
tiffs  bring  en-or.    Afflrmed. 

William  C.  KIngsley  and  Victor  A.  Klliott, 
for  pLiIntlffs  In  error.  Thomns,  Bryant  &  Lee, 
for  defendant  in  error. 

THOMSON,  P.  J.  This  action  was  brought 
by  the  plaintiffs  in  error  against  the  defendant 
in  error  to  recover  damages  for  loss  of  stork 
occasioned  by  the  communication  from  cattle 
of  the  defendant  to  cattle  of  the  plaintiffs  of 
the  disease  known  as  splenetic  or  Texas  fever. 
The  defendant  had  Judgment,  and  the  plaintiffs 
have  brought  the  case  here  by  writ  of  error. 
The  complaint  charges  that  about  the  13th  day 
of  June,  1891,  the  defendant  negligenCy,  wronj^ 
fully,  and  unlawfully  shipped  from  Kimble 
coimty,  Tex.,  a  large  number  of  Texas  cattle 
Infected  with  Texas  fever;  and  wrongfully, 
negligently,  and  unlawfully  nnloaded  them, 
and  turned  them  loose  in  the  vlchilty  of  a  herd 
of  the  plaintiffs'  cattle.  In  Logan  couut.v,  Colo., 
and  permitted  them  to  run  at  large  upon  the 
range  occupied  by  the  plataitiffs'  cattle,  and  to 
come  hi  contact  and  become  mingled  with  the 
plaintiffs'  cattle,  in  violation  of  the  qua  antL:« 
rules,  regulations,  and  orders  of  the  United 
States  department  of  agriculture,  and  In  vio- 
lation of  the  quaranthie  rules,  regulationa,  and 
orders  of  the  state  of  Colorado,  by  reason 
whereof  the  plaintiffs'  cattle,  which  had  been 
sound  and  healthy,  became  infected  with  Tex- 
as fever,  and  large  numbers  of  them  died.  A 
demurrer  to  the  complaint  waa  overruled,  and 
the  defendant  filed  an  answer,  which  was,  In 
BO  far  as  we  care  to  consider  It;  a  dental  of  the 
averments  of  the  complahit.  The  cause  of  ac- 
tion, as  alleged  In  tl>e  complaint,  was  the  low 
of  cattle  of  the  plaintiffs,  occasioned  by  the 
communication  to  them  of  Texas  fever  by  cattle 
of  the  defendant  imported  Into  Colorado,  and 
suffered  to  run  at  large,  in  violation  of  the 
quarantine  rules  and  regulations  of  the  depart- 
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ment  of  agriculture,  and  In  yloktion  of  tbe 
quarantine  rules  and  regulations  of  tbe  state  of 
Colorado.  The  negligence  complained  of  was 
alleged  to  consist  In  thjse  violalloiis.  The  ca  e 
was  tried  below  and  Is  argued  here  upon  the 
theory  that  if  the  loss  of  the  plaintiffs'  cattle 
was  In  consequence  of  disease  communlrated  by 
the  cattle  of  the  defenJant,  its  liability  depends 
upon  itB  acts  with  reference  to  rules  and  legu- 
lations  which  it  was  legally  bound  to  obserre, 
so  that  no  question  of  negUgence  gL-nerally,  in 
the  shipment  and  management  of  tbe  cattle.  Is 
presented  by  the  record.  We  may  dismiss  the 
question  of  violation  by  the  defendant  of  the 
quarantine  rules  .nnd  regulations  of  th3  sta'.e 
of  Colorado  by  saying  that  uix>n  sufflcient  evi- 
dence it  was  settled  by  the  Jury  in  the  defend- 
ant's favor. 

The  plaintiffs  introduced  In  evidence  an  or- 
der issued  by  Hon.  J.  M.  Rusk,  the  secretary 
of  agriculture, as  follows:  "Uegulations  Con- 
cerning Cattle  Transportation.  United  States 
Department  of  Agriculture.  Office  of  the 
Secretary.  Washington,  D.  C,  February  5th, 
1891.  To  the  Managers  and  Agents  of  Rail- 
road and  Transportation  Companies  of  the 
United  States,  Stockmen,  and  Others:  In 
accordance  with  section  7  of  the  act  of  con- 
gress approved  May  2S>th,  1884,  entitled  'An 
act  for  the  establishment  of  a  bureau  of  ani- 
mal industry,  to  prevent  the  exportation  of 
diseased  cattle,  and  to  provide  means  for  the 
suppression  and  extirpation  of  pleuro-pneu- 
monia  and  other  contagious  diseases  among 
domestic  animals,'  and  of  the  act  of  con- 
gress approved  July  14th,  1890,  making  ap- 
propriation for  the  department  of  agricul- 
ture for  the  fiscal  year  ending  June  30th. 
1801,  you  are  notified  that  a  contagious  and 
Infectious  disease  known  as  splenetic  or 
Southern  fever  exists  among  cattle  in  the 
following  described  area  of  the  United  States: 
•  •  •  From  the  loth  day  of  February  to 
the  1st  day  of  December,  1891,  no  cattle  are 
to  be  transported  from  said  area  to  any  por- 
tion of  the  United  States  north  or  west  of 
the  alwve-described  line,  except  In  accord- 
ance with  the  following  regulations."  Here 
follows  a  series  of  stringent  rules  concern- 
ing the  method  to  be  pursued  In  transporting 
cattle  from  the  Infected  districts,  the  purpose 
of  which  was  apparently  to  prevent  healthy 
cattle  from  coming  in  contact  with  the  infec- 
tion. The  plaintiffs  then  produced  the  follow- 
ing further  order  of  the  secretary  of  agricul- 
ture: "United  States  Department  of  Agricul- 
ture. Office  of  the  Secretary.  Washington, 
D.  C,  April  23d,  1891.  Notice  is  hereby  given 
that  cattle  which  have  been  at  least  ninety 
days  In  the  area  of  country  hereinafter  de- 
scribed may  be  moved  from  said  area  by  rail 
into  the  states  of  Colorado,  Wyoming,  and 
Montana,  for  grazing  purposes,  in  accordance 
with  the  regulations  made  by  said  states 
for  the  admission  of  Southern  cattle  thereto. 
Provided:  (1)  That  cattle  from  said  area 
shall  go  Into  said  Htatcs  only  for  slaughter 
or  grazing,  and  sliali  on  no  account  l>e  ship- 


ped from  said  states  Into  any  other  state  or 
territory  of  the  United  States  before  the  1st 
day  of  December,  1801.  (2)  That  such  cat- 
tle shall  not  be  allowed  In  pens  or  on  trails 
or  ranges  that  are  to  be  occupied  or  crossed 
by  cattle  going  to  the  Eastern  markets  be- 
fore December  1,  1891,  and  that  these  two 
classes  shall  not  be  allowed  to  come  In  con- 
tact, (3)  That  all  cars  which  have  carried 
cattle  from  said  area  shall,  upon  unloading, 
at  once  be  cleaned  and  disinfected  in  the 
manner  provided  by  the  regulations  of  this 
department  of  February  5th,  1801.  (4)  That 
the  state  authorities  of  the  states  of  Colo- 
rado, Wyoming,  and  Montana  agree  to  en- 
force these  provisions."  The  territory  de- 
scribed in  both  orders  Includes  that  from 
which  the  defendant's  cattle  were  shipped, 
and  it  is  the  rules  relating  to  tbe  isolation  of 
cattle  moved  from  infected  districts,  and 
more  particularly  the  second  proviso  of  the 
second  order,  which  are  claimed  to  have 
been  violated  by  the  defendant.  It  may  be 
conceded,  for  the  purposes  of  the  case,  that 
rules  or  regulations  made  by  the  direction 
of  a  statute  have  the  authority  of  the  stat- 
ute Itself,  and  that  their  violation  Is,  In 
effect,  a  violation  of  the  statute;  but,  that 
such  may  be  the  case,  they  must  be  clearly 
within  its  terms.  The  effect  to  be  given  to 
the  foregoing  orders  Is  dependent  upon  the 
provisions  of  the  act  referred  to  in  the  order 
of  February  5th  (23  Stat.  31).  By  section  2 
the  commissioner  of  agriculture  was  em- 
powered to  appoint  agents,  whose  duty  It 
should  be,  under  his  instructions,  to  exam- 
ine and  report  upon  the  means  to  l>e  adopted 
for  the  suppression  and  extirpation  of  pleu- 
ro-pneumonla,  and  to  provide  against  the 
spread  among  animals  of  other  dangerous, 
contagious,  and  infectious  diseases.  Section 
3  made  It  his  duty  to  prepare  such  rules  and 
regulations  as  he  might  deem  proper  for  the 
speedy  and  effectual  suppression  and  extir- 
pation of  the  diseases  referred  to,  and  to  cer- 
tify such  rules  and  regulations  to  the  execu- 
tive authority  of  each  state  and  territory, 
and  invite  such  authority  to  co-operate  In  tbe 
execution  and  enforcement  of  the  act,  au- 
thorizing him,  upon  the  acceptance  by  any 
state  or  territory  wherein  such  disease  should 
be  declared  to  exist,  of  his  plans  and  methods, 
or,  upon  the  acceptance  by  him  of  plans  or 
methods  adopted  for  the  same  purpose  by 
any  such  state  or  territory,  to  expend  so 
much  of  the  money  appropriated  by  the  act 
as  might  he  necessary  to  prevent  the  spread 
of  such  diseases  from  one  state  or  territory 
into  another.  Section  4  required  him  to 
make  special  investigation  as  to  the  exist- 
ence of  any  of  the  diseases  along  the  dividing 
lines  between  thp  United  States  and  foreign 
countries,  and  aiong  the  lines  of  transporta- 
tion from  all  parts  of  the  United  States  to 
I)ort8  from  which  live  stock  were  exported, 
and  report  tbe  result  of  his  Investigation  to 
the  secretary  of  the  treasury,  who  should, 
from  time  to  time,  establish  such  regulations 
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for  tbe  export  and  transportation  of  live 
stock  as  tbe  result  of  the  investigation  might 
require.  Section  5  authorized  tbe  secretary 
of  the  treasury,  for  the  purpose  of  prevent- 
ing exportation  from  the  United  States  to 
foreign  countries,  of  live  stock  affected  with 
contagious  diseases,  to  talce  such  steps  and 
adopt  such  measures,  not  inconsistent  with 
the  provisions  of  tbe  act,  as  be  might  deem 
necessary.     Sections  6  and  7  are  as  follows: 

"Sec.  6.  That  no  railroad  company  within 
the  United  States,  or  the  owners  or  masters 
of  any  steam,  or  sailing,  or  other  vessel,  or 
Ijoat,  shall  receive  for  transportation  or 
transport,  from  one  state  or  territory  to  an- 
other, or  from  any  state  into  the  district  of 
Columbia,  or  from  the  District  into  an7 
state,  any  live  stoclc  affected  with  any  coi 
tagious.  Infections,  or  communicable  disease, 
and  especially  the  disease  itnown  as  pleuro- 
pneumonia; nor  shall  any  person,  company, 
or  corporation  deliver  for  such  transportation 
to  any  railroad  company,  or  master  or  owner 
of  any  boat  or  vessel,  any  live  stoclc,  know- 
ing them  to  be  afTeoted  with  any  contagious. 
Infections,  or  communicable  disease;  nor 
shall  any  person,  company,  or  corporation 
drive  on  foot  or  transport  in  private  con- 
veyance from  one  state  or  territory  to  anoth- 
er, or  from  any  state  into  the  District  of 
Columbia,  or  from  the  District  into  any 
state,  any  live  stock,  knowing  them  to  be  af- 
fected with  any  contagions,  infectious,  or 
communicable  disease,  and  especially  the 
disease  known  as  pleuro-pneumonia;  provid- 
ed, that  tbe  so-called  splenetic  or  Texas  fever 
Rliall  not  be  considered  a  contagious.  Infec- 
tious, or  communicable  disease  within  the 
meaning  of  sections  four,  Ave,  six  and  seven 
of  this  act,  as  to  cattle  being  transported  by 
rail  to  market  for  slaughter,  when  the  same 
are  unloaded  only  to  be  fed  and  watered  in 
lots  on  the  way  thereto. 

"Sec.  7.  That  it  shall  be  the  duty  of  the 
commissioner  of  agriculture  to  notify,  in  ■writ- 
ing, the  proper  officials  or  agents  of  any  rail- 
road, steamboat,  or  other  transportation  com- 
pany, doing  business  in  or  through  any  in- 
fected locality,  and  by  publication  in  such 
newspapers  as  he  may  select,  of  the  exist- 
ence of  said  contagion;  and  any  person  or 
persons  operating  any  such  railroad,  or  mas- 
ter or  owner  of  any  boat  or  vessel,  or  own- 
er or  custodian  of,  or  person  having  control 
over,  such  cattle  or  other  live  stock  within 
such  infected  district,  who  shall  knowingly 
violate  the  provisions  of  section  six  of  this 
act,  shall  be  guilty  of  a  misdemeanor,  and, 
upon  conviction,  shall  be  punished  by  a  fine 
of  not  less  than  one  hundred  nor  more  than 
live  thousand  dollars,  or  by  imprisonment 
for  not  more  than  one  year,  or  by  both  such 
fine  and  imprisonment." 

By  subsequent  legislation  the  department 
of  agriculture  was  created,  to  be  under  the 
supervision  and  control  of  a  secretarj^  of  ag- 
riculture, and  the  authority  vested  in  the 
commissioner  of  agriculture,   and   the   du- 


ties which  the  law  devolved  upon  him,  were 
transferred  to  the  secretary  of  agriculture. 
Whatever  orders,  therefore,  the  commission- 
er could  have  lawfully  issued  could  be  issued 
by  the  secretai-y  as  his  successor.  Now,  the 
only  authority  of  either  to  make  rules  and 
regulations  of  any  kind  in  respect  to  cattle 
Is  found  In  the  third  section  of  the  act;  and 
that  empowered  him  only  to  prepare  rules 
and  regulations  for  the  suppression  and  ex- 
tirpation of  the  diseases.  And  it  seems  evi- 
dent to  us,  from  the  language  of  the  section, 
that  it  was  the  intention  of  congress  that  in 
any  measures  taken  by  him  looking  to  the 
suppression  and  extirpation  of  the  diseases, 
he  must  act  in  conjunction  with  state  or 
territorial  authorities.  Until  there  should 
be  an  agreement  between  him  and  them  up- 
on a  method  to  be  pursued,  no  part  of  the 
money  appropriated  by  the  act  was  avail- 
able to  him;  so  that  if  he  should  prepare 
rules  and  regulations,  they  would  be  inef- 
fective, unless  a  state  op  territory  interested 
should  determine  to  co-oi)erate  with  him  in 
their  enforcement.  Until  their  acceptance 
by  the  domestic  authorities,  they  would  have 
no  force  in  this  state,  and  such  acceptance 
was  not  shown.  But,  aside  from  all  this, 
there  was  no  evidence  that  any  such  rules 
or  regulations  as  contemplated  by  section  S 
were  ever  made.  The  order  of  February  5th 
was  expressly  based  on  section  7.  It  named 
section  7  as  the  sole  authority  for  its  issu- 
ance. That  section  made  It  the  secretary's 
duty  to  notify  railroad,  steamboat,  and  trans- 
portation officials  doing  business  in  or 
through  an  infected  locality  of  the  existence 
of  the  contagion;  but  it  gave  him  no  further 
power.  The  order  contained  the  required  no- 
tification, and  to  that  extent  was  in  exact 
conformity  with  the  provisions  of  the  sec- 
tion; but  it  went  further,  and  qualllled  the 
notillcation  by  a  series  of  rules,  upon  com- 
pliance with  which  cattle  might  be  removed 
from  the  territory  in  which  the  contagion 
existed  to  other  narts  of  the  United  States. 
These  rules  find  no  support  in  section  7. 
That  section  simply  directed  the  notice  to  be 
given,  and  made  the  knowing  violation  of 
the  provisions  of  section  6  by  certain  enu- 
merated classes  of  persons  a  misdemeanor. 
When  the  notice  was  given,  the  secretary's 
statutory  duty  was  fully  performed;  and 
whatever  else  he  assumed  to  do  In  that  con- 
nection he  had  no  warrant  for,  except  the 
dictates  of  his  own  private  judgment.  Sec- 
tion 6  prohibits  the  delivery  for  transporta- 
tion, or  the  transiwrtation  at  all.  by  any 
person,  of  any  live  stock,  with  knowledge 
that  they  are  infected  with  a  communica- 
ble disease,  with  the  qnaliflcatlon  that  Tex- 
as fever  shall  not  be  considered  a  com- 
municable disease  as  to  cattle  transported 
by  rail  to  market  for  slaughter.  It  is  the 
violation  of  this  provision  which  section 
7  declares  to  be  a  misdemeanor.  The  re- 
strictions npon  the  transportation  of  cattle 
are  prescrllKMl  by  the  statute.     It  contains 
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all  the  regulations  which  congress,  In  Its 
wisdom,  regarded  as  necessary  In  connec- 
tion with  the  movement  of  cattle  from  one 
state  or  territory  to  another.  Certainly  It 
was  not  In  the  power  of  the  secretary  to 
prohibit,  even  quallftedly,  anything  which  It 
permitted;  or  to  permit,  even  upon  condi- 
tion, anything  which  it  forbade. 

Counsel  agree  that  the  order  of  April  23d 
was  Issued  as  a  modification  of  that  of  Fel>- 
ruary  5th,  and  upon  Its  face  it  would  seem 
that  it  was  so  intended.  Upon  that  hypothe- 
sis its  only  authority  was  section  7,  and 
w  hat  we  have  said  in  relation  to  the  first  or- 
der applies  to  it.  But  whether  it  was  a  mod- 
ification, or  an  independent  order,  its  first 
provision  was  in  contravention  of  the  stat- 
ute. It  assumed  to  permit  the  transporta- 
tion of  cattle  from  a  district  in  which  splene- 
tic fever  had  been  declared  to  exist,  to  the 
state  of  Colorado  for  grazing.  If  the  cattle 
came  within  the  prohibition  of  section  6, 
they  could  be  transported  only  for  slaughter, 
and  their  transportation  for  any  other  pur- 
pose would  be  Illegal.  If  they  were  not 
within  Its  prohibition,  then  the  parties  mov- 
ing them  did  only  what  they  bad  the  right 
under  the  law  to  do,  independent  of  any 
rules  or  regulations,  and  no  cause  of  action 
could  arise  out  of  their  removal.  The  second 
provision  undertakes  to  regulate  the  duties 
in  relation  to  them  of  the  persons  by  whom 
they  might  be  removed,  after  their  arrival  in 
the  state;  and  it  is  upon  this  provision  that 
the  plaintiffs'  reliance  Is  chiefly  placed.  Aft- 
er becoming  domiciled  within  the  state,  their 
management  would  be  regulated  by  its  laws, 
and  not  by  the  act  of  congress.  Auy  viola- 
tion of  the  federal  law  in  connection  with 
the  cattle  would  consist  in  their  removal. 
The  disposition  of  them  afterwards  was  not 
within  the  scope  of  the  statute.  Section  3 
was  drawn  with  reference  to  the  authority 
of  the  several  states  in  matters  pertaining 
to  their  domestic  concerns.  It  distinctly 
recognized  that  authority,  and  so,  we  may 
say,  did  also  the  order  of  April  23d,  in  pro- 
viding for  the  concurrence  of  the  state  au- 
thorities In  the  enforcement  of  the  regula- 
tions it  contained. 

Tlie  rules  promulgated  by  the  secretary  of 
agriculture  may  have  been  conceived  in  wis- 
dom. They  probably  were,  and,  if  they  could 
be  enforced,  we  see  no  reason  to  doubt  that 
the  results  would  I)e  beneficial,  but  with  the 
question  of  their  wisdom  or  unwisdom  we 
have  nothing  to  do.  They  were  outside  of 
any  authority  conferred  by  the  statute,  and 
could,  therefore,  have  no  greater  effect  than, 
perhaps,  as  an  expression  of  the  opinion  of 
tlie  secretary.  A  disregard  of  their  require- 
ments would  not.  In  itself.  Involve  the  viola- 
tion of  any  law.  It  may  be  that  the  act  of 
transporting  the  cattle  was  contrary  to  the 
terms  of  the  statute,  and  that,  if  so,  the 
plaintiffs  were  entitled  to  redress  for  the  in- 
juries sustained.  But  in  a  case  based  on  a 
violation  of  the  statute  a  number  of  ques- 


tions would  arise  which  this  record  does  not 
present.  The  case  at  bar  Is  not  a  case  of 
that  kind,  and,  as  to  it,  such  questionB  would 
be  purely  hypothetical. 

The  plaintiffs  complain  that  the  court  err- 
ed in  the  admission  and  exclusion  of  evi- 
dence, and  In  Its  instructions  given  to  the 
Jury.  We  think  there  were  some  erroneous 
rulings  In  the  course  of  the  trial,  but  it 
would  have  been  of  no  benefit  to  the  plain- 
tiffs if  everything  in  the  way  of  evidence 
which  they  offered  had  been  received,  and 
everything  that  they  objected  to  had  been 
excluded;  so  that  the  errors,  if  any,  were 
harmless.  We  are  not  at  liberty  to  review 
the  instructions,  because  no  proper  objec- 
tion was  made  to  them  when  they  were  giv- 
en; but  it  is  not  very  material  to  the  plain- 
tiffs whether  they  were  good,  bad,  or  indif- 
ferent. In  no  view  of  the  case  as  made 
were  the  plaintiffs  entitled  to  a  recovery. 
The  Judgment  must  be  affirmed.    Affirmed. 


CHICAGO.  B.  &  Q.  R.  CO.  v.  ROBERTS. 
(Court  of  Appeals  of  Colorado.    June  14,  1897.) 
Railroads— INJCRT  to  Stock  on  Track — Evi- 
dence—Admissions. 

1.  Plaintiff's  black  horse  was  alive  December 
18th,  but  was  dead  bf  the  side  of  a  raiiroad 
track,  with  marks  of  violence  on  him,  Deoember 
20tb.  On  the  10th,  while  running  the  train  past 
where  j^laintiS's  horse  was  found,  an  engine  col- 
lided with  a  black  horse.  Held  sufficient  for  the 
jury  to  conclude  that  plaintiff's  horse  was  kill- 
ed by  the  railroad  company. 

2.  Wheie  an  engineer  testifies  that  it  would  bo 
impossible  to  stop  a  train  within  tiOO  feet,  and  t 
witness,  in  answer  thereto,  states  that  with  a>r 
brakes  the  train  could  have  been  stopped,  U 
will  be  presumed  the  witness  meant  the  train 
coiUd  have  been  stooped  within  600  feet. 

3.  The  admission  of  incompetent  hearsay  evi- 
dence, which  could  produce  neither  good  nor 
harm,  is  not  reversible  error. 

4.  A  letter  beaded  "Burlington  and  Missouri 
Railroad  in  Nebraska,  C,  B.  &  Q.  R.  R.  Co., 
Owner,"  and  signed  "E.  Hanson,  Claim  Agent,' 
and  received  in  reply  to  a  letter  written  to  a 
claim  agent  at  the  C,  B.  &  Q.  R.  Co.  In  Colorado, 
is  prima  facie  the  act  of  the  C,  B.  &  Q.  R.  Co. 

0.  In  au  action  for  killing  a  horse,  a  letter 
of  defendant  stating  that  It  would  allow  ?35  in 
settlement  of  the  claim,  which  it  considen»d  was 
all  plaintiff  wan  entitled  to.  is  admissible,  as  it 
is  not  a  projrosition  to  compromise,  but  is  an  ac- 
knowledgment of  a  liability. 

Appeal  from  Weld  county  court. 

Action  by  W.  W.  Roberts  ngaiust  Uie  Chi- 
cago, Burlington  &  Qu'nty  Railroad  Co  ii]  auy. 
From  a  juclKni:'nt  for  plaintiff,  defeudunl  ap- 
peals.    AtUniied. 

Wolcott  &  Valle  (Will  am  W.  Field,  of  coun- 
sel), for  appellant  James  E.  Gan'igues,  for 
appellee. 

THOMSON,  P.  J.  Action  by  the  apptllee 
against  the  appelhint  for  killliig  a  hor.-e  b  lo  g- 
Ing  to  him.  The  suit  wa.s  originallj'  couinieu- 
ced  before  a  justice  of  the  peat  e,  and  wi  ut  by 
appeal  to  the  county  court,  wheie.  upon  ir  a'. 
Judgment  was  awarded  to  the  plaintiff,  iruin 
which  the  defendant  api^ealed  to  this  court. 
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It  (Iocs  not  appear  from  the  eridoice  first  In- 
troduced by  the  plaintiff,  unless  as  the  result 
of  far-fetched  inference,  that  the  i^laintlff's 
horse  was  killed  by  Uie  defendant.  He  testi- 
fied that  be  saw  the  horse  goin^  to  water  on 
the  18th  of  December,  1883,  and  on  the  morn- 
ing of  the  20th  of  the  fame  month  he  saw  him 
dead  by  tlie  side  of  a  railroad  track,  partially 
burieil,  with  his  right  ahoulJer  badly  bruised. 
This  was  the  emly  proof  that  the  plaintiff  made 
on  the  subject  of  th(?  killing  of  the  horse,  and 
we  are  inclined  to  think  that  a  motion  for  a 
nonsuit,  offered  by  the  defendant  when  the 
plabitiff  rested,  should  have  been  su.staine<l. 
But  the  defendant,  Instead  of  abandtmlns  the 
case  at  that  point,  produced  the  engineer  in 
charge  of  a  locorootiye  and  train  of  cars  whtcli 
on  the  19th  day  of  December,  188.3,  pa.ssecl  the 
locality  where  the  horse  was  supposed  to  be 
killed,  who  testified  that  his  engine  struck  a 
hoi-se  at  that  place,  and  that  the  horse  fell 
down  when  he  was  struck,  but  got  up  and 
limped  away.  The  plaintiffs  horse  was  black, 
and  the  engineer  stated  that  the  horse  his  en- 
gine struck  was  black.  By  the  provisions  of 
an  act  of  the  legislature  approved  April  8, 
1893  (Sess.  Laws  1893,  p.  40(5),  the  kilUng  or 
Injuring  of  animals  by  a  railroad  comrany  Is 
prima  facie  evidence  of  the  negligence  of  the 
company,  and  of  Its  liabilltj-  for  the  va^ue  of 
any  animal  so  killed,  unless  It  show.x  afHrma- 
tively,  by  proof,  tliat  the  killing  was  not  caus- 
ed by  its  negligence,  or  unless  it  shows  that  its 
road  was  inclosed  with  a  good  and  lawftil 
fence.  If,  in  the  entire  case,  there  was  suffi- 
cient evidence  to  go  to  the  Jury  of  the  killing 
of  the  plalntlfTs  horse  by  the  defendant,  then, 
prima  fade,  the  defendant  was  liable;  and  we 
think  the  evidence  was  stifflolent.  First.  It 
appeared  that  the  plaintiffs  horse  was  alive 
and  well  on  the  18th  of  December,  and  was 
lying  dead  at  the  side  of  the  track  on  the  mo  n- 
ing  of  the  20th,  with  marks  of  violence  upon 
him.  so  that  the  injuries  to  the  horse  must 
have  been  received  between  the  18th  and  the 
uioming  of  the  20th.  Second.  The  engineer 
testltietl  that,  on  the  19th,  while  running  his 
locomotive  and  train  past  the  place  where  the 
horse  was  found,  his  engine  came  Into  col'l^ion 
with  a  horse  which  answered  the  desciiptlon  of 
the  plaintiffs  hor.«e.  The  testimony  of  the 
plaintiff  and  of  the  enpine-r.  taken  together, 
was.  we  think,  sufflc'ent  to  warmnt  the  jury  in 
floding  that  the  horse  struck  by  the  engine  was 
the  i)lalntlfr8  horse,  and  that  the  hoi'se  d'ed  In 
consequence  of  injurips  received  from  tiie  en- 
gine. There  was  no  pretense  that  the  ro  id  was 
inclosed  with  any  fenc-e,  but  the  defendant,  to 
rebut  the  presumption  of  negligence  arising 
from  the  fact  of  the  killing,  examined  tlie  f ng- 
neer  as  to  the  attendant  circxmistances.  Ho 
testlfle<l  that  the  hor-se  was  about  100  yards 
aliead  of  the  train  when  first  discovered  by  him ; 
that  bj'  reason  of  a  curve  In  the  track  the  horse 
could  not  have  been  visible  sooner;  tliat  the 
horse  was  running  away  from  the  train,  so  tliat 
wlien  he  was  struck  he  was  aliout  (kJO  feet 
Irom  the  point  where  he  was  first  seen;   that 


the  speed  of  the  train  was  about  35  miles  an 
hour;  and  that  to  stop  It  within  that  distance 
was  an  Impossibility.  But  there  was  other  ev- 
idence tending  to  show  that  by  means  of  air 
brakes,  with  which  ihe  train  was  supplied,  it 
could  have  been  stopped  in  time  to  avoid  the 
accident.  It  is  true  that  the  witness  did  not 
say,  In  words,  that  It  could  have  been  stopped 
within  600  feet.  He  said  only  that  with  the 
air  brakes  it  could  have  been  stopped.  It  Is 
argued  that,  as  he  did  not  himself  limit  the 
distance,  his  testimony  amounted  only  to  a 
statement  that  the  train  might  have  been  stop- 
ped within  some  indefinite  section  of  space, 
and,  therefore,  derogated  nothing  from  the  tes- 
timony of  the  engineer,  leaving  It  uncontra- 
dicted. But  his  testimony  was  in  answer  to 
that  of  the  engineer.  The  latter  had  stated 
that  the  train  could  not  have  been  stopped  with- 
in 600  feet.  Whether  it  could  or  not  was  a 
material  question  hi  the  case,  and  the  witness. 
In  answering  the  engineer's  statement,  must 
have  spoken  with  reference  to  the  distance  nam- 
ed by  the  engineer.  What  he  said  must  be  con- 
sidered In  connection  with,  and  Interpret  d  by. 
what  the  engineer  said.  The  engineer  said  that 
the  train  could  not  have  been  stopped  within 
600  feet,  and  the  effect  of  the  witness'  answer 
to  the  statement  was  that  It  could  have  been 
stopped  within  that  distance.  Naturally  and 
logically  such  was  the  meaning  of  his  language, 
and  it  must  have  been  so  understood  by  those 
who  heard  it.  Neither  the  court  nor  the  Jmy 
needed  to  be  told  that  any  train  can  be  stopped 
in  some  distance  with  or  without  air  brakes. 

The  court  permitted  the  plaintlfl!,  over  the 
defendant's  objection,  to  testify  to  some  state- 
ments made  by  the  engineer  at  the  trial  be- 
fore the  Justice,  and  error  Is  assigned  upon 
the  ruling.  The  evidence  was,  of  course,  in- 
competent It  was  mere  hearsay,  and  It  was 
error  to  admit  It.  But  all  there  was  of  It 
was  that  there  was  a  passenger  ti-ain  on  the 
road,  going  east,  In  the  morning,  called  the 
"Flyer."  How  that  testimony  could  help  the 
plaintlfl!  or  hurt  the  defendant  we  confess  our- 
selves unable  to  see.  It  was  not  even  shown 
that  that  was  the  train  which  collided  with 
the  horse.  So  far  as  we  can  look  down 
Into  the  testimony,  it  was  utterly  unimpor- 
tant, and  could  be  productive  of  neither  good 
nor  harm.  This  error  alone  would  not  war- 
rant us  in  reversing  the  Judgment. 

The  plaintiff  testified  that  he  notified  the 
defendant  of  the  accident  four  or  five  days 
after  it  occurred,  and  wrote  to  Its  claim  agent 
with  reference  to  the  matter.  The  letter  which 
he  wrote  was  not  produced,  and  Is  not  before 
us.  He  Introduced  the  following  as  the  reply 
which  ho  received:  "Burlington  and  Missouri 
Rnllrofld  In  Nehi-askn,  0..  B.  &  Q.  R.  R.  Co., 
Owner.  Division  Sui)ei1ntendeiit's  Office.  Mc- 
Cook,  Neb.,  Nov.  23,  1803.  W.  W.  Roberts, 
Hudson,  Colorado— Dear  Sir:  Referring  to 
your  claim,  C.  S.  371,  I  have  investigated  the 
matter,  and  find  that  we  have  been  paying 
from  thirty  dollara  to  thirty-five  dollars  for 
such  horses  as  yours.     I  can  allow  you  thirty- 
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fiye  dollars  in  settlement  of  your  claim,  which, 
at  the  present  price  for  horses,  I  think  is  all 
that  you  are  entitled  to.  If  this  amount  is 
satisfactory,  on  receipt  of  your  acceptance  a 
draft  will  be  sent  you,  In  care  of  our  agent  at 
Hudson.  Yours,  truly,  E.  Hanson,  Claim 
Agent."  Two  objections  were  made  to  the 
Introduction  of  this  letter— First,  that  the  let- 
ter head  showed  the  letter  to  be  that  of  an 
official  of  the  Burlington  &  Missouri  River 
Railroad  In  Nebraska,  and  thei'efore  not  writ- 
ten by  the  authority  of  the  defendant:  and, 
second,  that  It  was  Incompetent  and  inadmis- 
sible. In  argument  Its  incompetence  is  said 
to  consist  of  Its  being  on  its  face  a  proposition 
of  compromise,— an  attempt  on  the  part  of  the 
claim  agent  to  buy  his  peace,  IrrespectlTe  of 
the  Justice  of  the  claim  made  upon  him. 

1.  The  letter  was  received  In  answer  to  one 
addressed  to  the  claim  agent  of  the  defendant 
company.  The  presumption  from  that  fact  is 
that  the  author  of  the  letter  represented  the 
defendant.  We  certainly  cannot  presume  that 
some  stranger,  surreptitiously  or  otberwi.se, 
got  possession  of  the  letter  of  the  plaintiff, 
and  answered  It.  On  its  face  It  Indicates  that 
the  defendant  was  the  owner  of  the  Burling- 
ton &  Missouri  Railroad  in  Nebraslca,  and 
that  it  came  from  the  division  superintend- 
ent's office  of  the  defendant.  From  its  ap- 
pearance and  Its  contents,  and  the  circum- 
stances under  which  It  was  received,  it  would 
be  accepted  by  any  person  accustomed  to  cor- 
respondence, and  acquainted  with  the  method 
by  which  business  Is  transacted,  as  being  a 
response  of  the  defendant's  authorized  agent 
to  the  letter  which  was  addressed  to  him. 
Whether  Mr.  Hanson  was  in  fact  the  agent 
of  the  defendant  was  a  matter  peculiarly  with- 
in Its  own  knowledge.  The  surface  appear- 
ances were  that  he  was,  and,  if  he  was  not, 
the  defendant  should  have  shown  that  he  was 
not,  as  it  could  easily  have  done;  certainly 
much  more  easily  than  the  plaintiff  could 
have  proved  that  he  was.  The  fact  that  it 
attempted  no  such  proof,  while  perhaps  not 
conclusive  of  anything,  strengthens  the  pre- 
sumption arising  from  the  receipt,  contents, 
and  appearance  of  the  letter.  Prima  facie, 
we  think  the  letter  was  the  act  of  the  defend- 
ant, and  admissible  in  evidence  as  such. 

2.  There  Is  nothing  on  the  face  of  the  letter 
to  indicate  that  it  was  Intended  as  an  offer  of 
compromise.  The  defendant  did  not  produce 
the  letter  of  the  plaintiff,  and  there  was  no 
evidence  of  its  contents.  We  are  therefore 
deprived  of  the  light  which  it  might  have  shed 
on  the  reply.  This  reply  letter  recites  an  in- 
vestigation of  tiie  matter,  and  the  price  the 
company  had  been  in  the  habit  of  paying 
tor  such  horses.  We  cannot  suppose  that  it 
was  In  the  habit  of  paying  out  its  money  upon 
every  claim  for  damages  made  against  it, 
without  reference  to  the  question  whether  It 
was  responsible  for  them  or  not,  or  that,  when- 
ever an  animal  was  found  dead  In  the  vicinity 
of  Its  track,  it  paid  its  owner  soniothing.  with- 
out InqiUry  as  to  the  way  in  which  the  animal 


met  Its  death.  No  such  Inference  Is  to  be 
drawn  from  the  agent's  letter.  It  does  not 
purport  to  be  an  offer  to  pay  a  portion  of  a 
claim,  on  account  of  which  the  defendant  de- 
nied liability,  for  the  purpose  of  avoiding  a 
lawsuit.  The  amount  offered  was  the  full 
value  of  the  horse,  as  estimated  by  the  de- 
fendant, and  was  based  on  the  price  of  horses 
at  tliat  time.  The  letter  amounted.  In  so  far 
as  It  amounted  to  anything,  to  an  acknowledg- 
ment of  liability  upon  investigation  made, 
coupled  with  an  offer,  based  on  that  investiga- 
tion, to  pay  what  the  defendant  regarded  as 
the  full  damages  sustained.  We  do  not  think 
the  second  objection  tenable. 

E^'idence  having  been  submitted  to  the  Jury, 
even  outside  of  the  letter,  upon  which,  in  the 
exercise  of  their  Judgment,  they  might  well 
find  as  tliey  did,  and  the  questions  of  the 
legitimacy  and  sufficiency  of  the  evidence  be- 
ing the  only  ones  before  us,  it  is  our  opinion 
that  the  Judgment  should  be  affirmed.  Affirm- 
ed. 


RHODES    et   al.    v.    BOARD    OF    PUBLIC 

WORKS   OF   CITY  OF   DENVER. 
(Court  of  AppeaU  of  Colorado.    June  28,  1897.)- 

Mandamus  to  Boakd  ok  Public  Works  — Pbti- 
tiox— fubuo  improvkments. 

1.  In  mandamus  to  compel  the  board  of  pub- 
lic works  to  entertain  a  petition  for  paving,  with- 
out which,  by  Sess.  Laws  1893,  p.  201,  |  3, 
snbd.  3,  no  paving  can  be  done,  it  is  not  neces- 
sary to  aver  that  the  board  had  complied  with 
subdivisions  1  and  2  of  said  section,  providing 
that,  liefore  ordering  any  paving,  the  board  shall 
adopt  details  and  publish  notice  to  the  district 
propert.v  owners,  etc.;  since  the  duties  descrflied 
in  subdivisions  1  and  2  are  not  to  be  perform- 
ed until  after  such  petition  has  been  entertain- 
ed. 

2.  A  board  of  public  works  cannot  reject  a  pav- 
ing petition  out  of  fear  that  it  would  establish  a 
bad  precedent, 

3.  A  petition  for  Trinidad  Lake  asphalt  as  ma- 
terial for  pavinK.  though  there  be  only  one  deal- 
er in  such  nsphalt,  complies  with  Sess.  Laws 
1803.  p.  201,  S  3,  subd.  3,  providing  that,  in  a 
petition  for  paving,  the  material  shall  be  so  de- 
scribed, either  by  standard  or  quality,  as  will  ad- 
mit a  genuine  competition  Ijetween  contractors, 
so  there  can  be  at  least  two  bids  by  those  not 
connected  with  each  other. 

Appeal  from  district  court,  Arapahoe  county. 

Mandamas  by  James  E.  Rho.les  and  otiies 
against  the  board  of  public  works  of  the  city 
of  Denver.  From  an  order  sustaining  a  de- 
murrer, one  of  the  petitioners  appeals.  Re- 
versed. 

James  H.  Brown,  for  appe  hin's.  P.  A.  Wil- 
liams and  G.  Q.  Richmond,  for  appellee.  Thom- 
as, Bryant  &  Lee,  amici  curise. 

TIIOSISON,  P.  J.  On  the  inth  day  of  March, 
1898,  the  following  petition  was  pre.sentid  to- 
the  boai-d  of  public  works  of  the  city  of  Den- 
ver: "Petition  for  Paving  on  Pennsylvania  Av- 
enue. To  the  Honorable  Board  of  Public 
Works  and  City  Couni  II  of  the  C  ty  of  Denver: 
The  undersigned,  your  petitioners,  owr.eia  of 
the  frontage  of  lots  and  tracts  of  land  desiribed' 
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opposite  their  respective  names,  hereby.  In  piir- 
>innnce  of  the  cliarter  of  the  city  of  Denver, 
iwsssed  by  the  Ninth  general  assembly  of  the 
state  of  Colorado,  respectfully  petlllon  your 
honorable  bodies  for  tlie  grading,  paving,  and 
curbing  of  Peunsylvauia  avenue,  including  In- 
tersections, from  the  north  line  of  Eiglith  av- 
enue to  the  south  line  of  Twe'fih  avenu-',  in 
the  city  of  Denver;  the  wearing  surface  of  the 
iMivenient  to  be  that  known  as  'Tr.uiiliid  Lake 
Asphalt,'  and  equal  in  quality  to  that  laid  on 
CaUfoi-nla,  Stout,  Glenarn,  and  Nineteenth 
streets.  We  request  that  the  wtarii'g  sun  a  e 
be  one  and  one-half  Inches  iu  thlckutS-i,  laid 
upon  a  bituminous  binder  not  less  than  one  Inch 
in  thickness,  and  that  a  hydraulic  cement  con- 
(Tete  foundation  four  inches  deep  be  requlreJ; 
that  you  requhre  a  five-year  guaranty;  order 
the  work  on  the  five  Installment  pliin;  an  I  we 
further  request  that,  if  the  lowest  reliable  and 
responsible  bidder  shall  bid  exci  edlng  two  dol- 
lars and  twenty-one  (rents  per  8quar»>  yaid  for 
the  above  paving,  that  all  bliis  be  rejei'led.  We 
further  request  that  the  distanc*  betwten  the 
curbs  be  established  at  not  more  than  forty 
feet,  nor  less  than  thirty  feet,  leaving  the  bal- 
ance for  parking  and  sidewalk.  And  we  will 
ev«r  pray."  This  petition  purported  to  l:e  sign- 
ed by  the  owners  of  a  majority  of  the  f  roiita.te 
on  Pennsylvania  avenue,  between  the nort'i  Il:e 
of  Eighth  avenue  and  the  south  line  of  Tweirth 
avenue.  Upon  the  presentation  of  the  ixjtl- 
aon,  the  board  of  public  works,  at  a  me  ting 
duly  called  and  lield.  acted  upon  the  pe;lt:ou, 
and  made  and  entered  the  foUowIni?  order  in 
respect  thereto:  "First.  That  the  light  ol!  ptt:- 
tion  of  the  owners  of  a  majority  of  the  frontage 
to  be  assessed  for  any  particular  material  for 
the  wearing  surface  Is  not  paramount  to,  but 
subject  to,  the  charter  provislonji  of  the  same 
clause  requiring  genuine  competition  between 
contractors,  so  that  there  can  be  at  least  two 
or  more  bids  by  Individuals  or  com.an!ei  in  no 
manner  connected  with  each  other;  and  this 
petition  is  80  specific  aa  to  render  compliance 
with  that  part  of  the  charter  doubtful,  In  the 
mind  of  the  board  (although  as  to  that  matter 
this  board  has  had  no  hearing  or  evidence),  so 
that  It  does  not  feel  warranted  in  putting  the 
city  to  the  expense  of  making  preliminary  sur 
veys,  and  prei>aring  specifications,  which  would 
necessitate  a  fruitless  expenditure  of  the  city's 
money  in  case  it  turned  out  that,  in  specifying 
^d  Trinidad  Lake  asphalt  as  a  wearing  siur- 
face,  there  could  not  be  genuine  comi  etitlon  be- 
tween contractors  by  at  least  two  or  more  b  d--, 
as  required  by  the  charter.  Second.  That,  in 
the  opinion  of  the  boai"d,  it  would  be  estab- 
lishing a  bad  precedent  to  recognize  a  petition 
so  specific  as  this  one,  shice  the  board  m!ght 
hereafter  be  compelled  to  accept  a  pe;lfoa  for 
a  wearing  surface  which  would  be  a  detriment. 
Instead  of  an  improvement  to  the  s;r.  et. 
Therefore  it  is  resolved,  that  while  said  i>etl- 
tion  Is  sutllclent  m  all  otliev  respects,  and  the 
pnbllc  necessity  requiies  that  said  s  r.et  should 
be  paved,  nevertheless,  for  said  reasons,  and 
no  other,  that,  until  this  question  be  otherwise 


determined  by  some  bind'ng  Jud'c'al  dccM  n  of 
the  courts  of  this  state,  the  ptt.tUn  be  litnei." 
Thereupon  the  appellant,  one  of  the  let'.tlonei s, 
for  binuseif  and  on  behalf  of  the  others,  insti- 
tuted this  proceeding,  praying  for  a  writ  of 
mandamus  commanding  the  board  to  accept 
and  entertain  the  petition,  and  to  iiro.  eid  with 
the  improvement  of  tlie  portion  of  Pennsyl- 
vania avenue  which  it  described,  in  m  inner 
and  form,  as  by  the  charter  of  the  city  of  Den- 
ver provided.  The  respondent  demurred  to  the 
petition  for  a  mandamus,  on  the  giO.  nd  that  it 
did  not  state  facts  sufficient  to  cous.itu.e  a 
cause  of  action  against  it,  or  to  warrant  the 
court  to  granting  the  relief  prayed  for.  The 
demurrer  was  sustained,  and  Judgiue.'.t  rendered 
In  favor  of  the  respondent,  from  which  errar 
is  prosecuted  to  this  eoui-t 

The  argument  has  taken  a  wide  range,  but 
we  do  not  deem  it  necessary  for  us  to  follow 
it  In  aD  its  ramifications.  Uron  the  rcc  ;rd  le- 
fore  us,  we  think  that  the  determination  of  a 
few  questions  will  dispose  of  the  case  to  this 
court.  The  general  authority  of  the  board  of 
public  works  In  the  matter  of  public  Imiirove- 
ments,  in  so  far  as  any  question  concerning  it 
is  Involved  to  this  record,  is  conferri'd  by  sec- 
tion 35  of  article  3  of  the  charter  of  the  city 
of  Denver,  and  is  expressed  as  follows:  "The 
lM>ard  of  public  works  shall  hare  exclusive 
management  and  control  of  the  construction, 
reconstruction  and  matotenance  of  all  public 
and  local  Improvements,  including  the  grading, 
paving,  curbing  or  otherwise  Improvtog  of  the 
streets,  alleys  and  other  public  places,  except 
parks,  of  the  city."     Sess.  Laws  1803,  p.  107. 

The  sections  speolfli  ally  defining  their  dut'es 
in  relation  to  the  impiovtment  of  street ••,  In  so 
far  as  they  affect  any  question  before  us,  aie 
as  follows: 

"Article  vn.    Public  Improvements. 

"Section  1.  The  city  shall  have  power  to 
contract  for  and  make  local  improvements, 
and  to  assess  the  cost  thereof  wholly  or  in 
part  upon  the  property  specially  benefited, 
as  hereinafter  provided.  All  contracts  for 
public  Improvements  shall  be  awarded  by 
the  mayor,  upon  the  recommendation  of  the 
board  of  public  works,  and  the  improve- 
ments shall  be  constructed  by  and  under  the 
direction  of  said  board,  in  accordance  with 
specifications  prescribed  by  said  board.  In 
all  cases  when  the  cost  of  local  improve- 
ments Is  to  be  assessed  wholly  or  in  part 
upon  the  property  benefited,  the  same  shall 
be  constructed  by  independent  contract  or 
contracts;  but  other  public  improvements 
may  be  constructed  by  day's  labor  under  the 
direction  of  the  board. 

"Sec.  2.  Whenever  the  board  of  public 
works  shall  by  resolution,  order  any  of  the 
local  improvements  herein  mentioned,  the 
same  shall  be  authorized  by  ordinance; 
which  ordinance  shall  be  in  form  recom- 
mended by  the  board  of  put>lic  works  by  en- 
dorsement thereon,  and  shall  not  be  subject 
to  amendment  by  the  city  council. 
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"Sec.  3.  The  board  of  public  works  may  or- 
der tlie  gj'ading,  eurbinj?  and  paving,  or  oth- 
erwise Improving,  of  the  whole  or  any  part 
or  pai'ts  of  any  street  or  streets,  alley  or  al- 
leys or  streets  and  alleys  In  the  city  of  Den- 
ver, or  any  one  or  more  of  the  said  improve- 
ments. In  ease  of  grading  only,  or  of  grad- 
Injt  and  curbing  only,  the  Improvements  may 
Include  the  necessary  cross  wallcs;  and  the 
l)oard  may  thereafter,  under  the  conditions 
hex'ein  prescribed,  do  such  further  grading 
as  may  be  necessary  In  paving  or  otherwise 
Improving  the  same  area:  Provided,  First. 
Before  ordering  the  Improvements  mention- 
ed In  this  section,  or  any  of  them,  tlie  board 
of  public  works  shall  adopt  full  details  and 
specifications  for  the  same,  ijermltting  and 
encouraging  competition,  determine  the  num- 
ber of  installments  and  time  in  which  the 
cost  shall  be  payable,  the  rate  of  Intcresc  on 
unpaid  Installments,  and  the  district  of  lauds 
to  be  assessed  for  the  same,  as  In  this  act 
provided;  and  shall  cause  the  engineer  of 
said  Iward  to  make  a  map  of  the  district  and 
an  estimate  of  the  total  cost  of  said  Improve- 
ments, showing  the  approximate  amounts 
that  win  be  assessed  tipon  each  i>lece  of  real 
estate  In  the  district;  and  no  contracis  siiall 
l>e  let  for  any  amounts  exooeding  the  esti- 
mates of  the  engineer.  Second.  The  I)ourd 
shall  by  advertisement  for  twenty  days  In 
two  dally  newspapers  of  general  circulation, 
published  in  the  city  of  Denver,  give  notice 
to  the  owners  of  the  real  eslate  In  the  dis- 
trict, of  the  kind  of  lmi)rovements  proposed,  ; 
the  numl)er  of  installments  and  time  in 
which  the  costs  will  l)e  i)nyable,  the  rate  of 
interest  on  unpaid  Installments,  the  extent  , 
of  the  district  to  be  assessed,  the  probable  \ 
cost  as  shown  by  the  estimates  of  the  engl- 
lU'cr,  and  tiie  time,  not  less  than  thirty  days 
after  the  first  i)uI)llcatlon,  when  a  resolution 
ordering  the  Improvements  will  l)e  consider- 
ed by  said  board:  that  said  map  and  esti- 
mates and  all  resolutions  and  proceedings 
of  the  board  In  the  premises  are  on  file,  and 
can  be  seen  and  examined  at  the  otHce  of 
the  Iward  during  business  hours,  at  any  time 
within  said  period  of  thirty  days,  by  any 
person  Interested;  and  that  all  complaints 
and  objections  that  may  be  made  in  writing 
conc-ernlng  the  proimsed  improvements,  by 
the  owners  of  any  real  estate  to  Iw  assessed, 
will  be  heard  and  determined  by  the  board 
before  final  action  of  the  board  thereon. 
Third.  If  owners  of  a  majority  of  the  fi-ont- 
nge  to  be  assessed,  shall  petition  for  paving, 
and  for  any  particular  materials  for  the 
wearing  surfa<-e,  then  the  lmi>rovemeuts 
hhall  be  ordei-ed.  and  the  material  so  desig- 
nated shall  be  used;  but  no  pavljig  shall  bo 
ordered  unless  a  jx'tltlon  for  the  same  Is  flrst 
l>res<'nled,  subscribed  by  the  owner  of  a 
majority  of  the  frontage  to  be  ass(>ssed  for 
tlie  same;  and  In  evei-y  Instance  the  mate- 
rial shall  l)e  so  described  in  the  specifica- 
tlcms,  either  by  standard  or  quality,  as  will 
admit  of  genuine  competition  between  con- 


tractors, so  that  there  can  be  at  least  two  or 
Uiure  bids  by  individuals  or  c*ompanies  iu  no 
manner  c-onuected  with  each  other." 

Sess.  I^ws  1893,  p.  201. 

The  order  of  procedure  by  the  l)pard  lu 
carrying  Into  effect  the  foregoing  provisions 
'Is  the  subject  of  some  contention.  The  learn- 
ed gentlemen  who  appear  specially  as  ad- 
visers of  the  court  Insist  that  It  Is  the  duty 
of  the  board.  In  anticipation  of  petitions  for 
paving,  to  comply  with  tlie  requirements  con- 
tained In  the  first  and  second  subdivisions  of 
section  3.  In  their  view,  until  the  paving  dis- 
tricts have  been  created,  the  specifications 
adopted,  tlie  number  of  installments,  and  the 
time  of  their  payment,  fixed,  the  estimates 
made,  anJ  the  notice  given,  petitions  for  pav- 
ing are  premature,  and  cannot  be  entertained. 
If  tills  position  Is  correct,  as  the  petition  for 
a  mandamus  does  not  allege  the  performance 
by  the  board  of  any  of  those  rciiuirements, 
the  demurrer  was  projierly  sustained.  But  to 
our  ii'lmls  such  a  constnii-tlon  of  section  3  Is 
not  only  unwarranted  by  Its  language,  bnt 
would  be  productive  of  Inconsistent  and  Illogi- 
cal situations.  In  the  matter  of  providing 
for  Imiti-oveincnts  uixin  streets,  the  board  of 
public  works  moves  Itself,  or  it  Is  moved 
from  the  outside.  All  Imiirovements.  except 
paving,  are  Initiated  by  the  lioanl.  But  in 
the  luattt'r  of  paving  it  Is  powerless  until  a 
legal  iietitlon  for  the  purpose  has  been  pre- 
sented. The  second  subdivision  of  section  3 
provides  that  the  notice,  by  advertisement,  of 
the  several  matters  which  the  boanl  are  re- 
quired by  the  next  preceding  subdivision  to 
in'solve  uiKin  and  determine,  shall  siieclfy  the 
kind  of  improvement  proiwsed.  This  lan- 
guage contemplntes  a  proposal  for  the  im- 
provements, previous  to  any  action  by  the 
board;  and  that  the  lionrd  must  act  upon  a 
proposition  either  originating  with  itself,  or 
submitted  by  others,  seems  to  be  a  necessary 
conclusion  from  the  nature  of  the  duties 
which  are  devolved  njion  it.  Whether  the 
whole  or  a  part  of  a  street  shall  be  improved, 
must  1)0  In  some  manner  resolved  upon  be- 
forehand. If  it  Is  proposed  to  Improve  part  of 
a  street,  the  part  must  be  specified.  In  like 
manner,  whetlier  the  design  Is  to  Improve  a 
whole  street,  or  only  a  jMirt,  the  nature  of  the 
Improvement  must  lie  embraced  In  the  prop- 
osition. I'nless  the  location,  extent,  and  kind 
of  Improvement  are  six-clfied,  compliance  with 
the  flrst  subdivision  would  be  Impossible.  It 
must  be  known  whether  the  improvement  Is  to 
be  made  upon  the  whole  of  a  street,  or  a  part, 
and,  if  a  part,  where  the  limits  of  the  imrt  are, 
before  the  distrlirt  of  lands  to  be  assessed  for 
the  lmprove:iicnt  can  be  defined:  and  the  «i- 
glneer  must  know  both  the  boundaries  of  the 
lmi>rovement  and  their  character  befoi-e  he 
can  make  an  estimate  of  the  cost  of  the  work, 
or  aiiproxlmate  the  amount  to  be  as.scss«Hl  up- 
on each  puH.'e  of  abutting  laud.  The  lin- 
provcii'.cnt  must  tlierefore  be  initiated  by  a 
propDsui  of  some  kind  from  some  source.  Ex- 
cept iu  the  matter  of  paving,  it  emanates  from 
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the  board  Itself;  but,  In  the  case  of  paviug.  it 
comes  to  the  board  from  the  outside.  In  the 
latter  case  the  proposal  comes  in  the  form  of 
a  petition  signed  and  presented  by  those  upon 
whom  the  burden  of  the  assessment  for  the 
work  will  fall;  and  the  presentation  of  the 
petition  is  the  very  first  step  to  be  taken.  It 
is  an  indispensable  prerequisite  condition  to 
any  action  In  the  premises  by  the  board. 
Wh^i  it  comes,  and  the  board  is  thereby  ad- 
vised of  the  limits  and  location  of  the  pro- 
posed improvement,  it  can  determine  the  dis- 
trict of  lands  to  be  assessed  for  the  worlc,  and 
adopt  the  necessary  specitications.  The  ea- 
Kineer.  beinj;  Informed  of  the  work  to  be  done, 
and  the  character  of  the  materials  to  be  used. 
Is  in  iK>ssesaIon  of  the  data  necessary  to  an 
estimate  of  the  total  and  the  distributive  cost. 
It  is  evident  to  us  that  the  duties  required  by 
the  first  and  second  subdivisions  are  simply 
preliminary  to  the  order  provided  for  by  the 
third,  and  that  they  follow,  and  must,  in  the 
nature  of  things,  follow,  the  presentation  of 
the  petition.  As  this  mandamus  is  asked  only 
to  comjiel  the  board  to  entertain  the  petition 
for  paving,  the  performance  of  dutius  which 
were  dependent  upon  tliu  acceptance  of  the 
petition,  and  which,  as  the  petition  was  not 
accepted,  were  noeessarlly  not  performed, 
could  not  very  well  be  aven-ed  in  the  petition 
for  a  uiaudamus.  The  objection  by  the  amict 
curias  that  It  did  not  contain  those  aveiments 
is  without  merit. 

The  point  we  have  been  considering  is  not 
made  by  counsel  for  the  re.si)ondent.  Tlie  ob- 
jection which  they  urge  and  elaborate  Is  the 
same  one  against  which  tiie  board  sttuubled, 
and  to  that  we  shall  now  give  our  attention. 
Before  proceeding  to  a  consideration  of  this 
objection,  a  few  observations  on  the  nature 
of  the  remedy  by  mandamus  seem  uecessai-y, 
as  explanatory  of  what  we  may  say  concern- 
ing the  duties  of  the  board.  JIandamus  will 
not  lie  to  control  tlie  exercise  of  discretionary 
powers  with  which  public  officers  may  be  In- 
vested; and,  if  the  denial  of  the  petition  for 
paving  was  the  result  of  the  exercise  by  tlie 
board  of  a  judgment  nnd  discretion  with  which 
it  was  intrusted  by  law,  the  judgment  of  the 
district  court  Is  unassailable.  High,  Extr. 
Rem.  I  42.  The  charter  having  confided  to  the 
board  of  public  works  the  exclusive  manage- 
ment and  control  of  the  construction  and  main- 
tenance of  all  public  improvements,  necessa- 
rily, In  determining  upon  the  Improvements, 
their  location,  extent,  and  cliaracter,  it  is 
clothed  with  some  discretionary  authority. 
What  the  limits  of  that  authority  are,  wherein 
an  exercise  of  Its  own  judgment  Is  contemplat- 
ed, and  wherein  not.  It  Is  unnecessary  for  the 
purposes  of  this  case  to  decide.  But  where 
any  tribunal  In  which  discretionary  power  Is 
lodged  has  exercised  its  discretion  so  far  as 
tlie  exercise  is  necessary  in  a  pai-tloular  case, 
and  has  given  its  cwuclusions  uiwti  the  facts 
before  it,  what  remains  to  be  done  to  make  its 
conclusions  effoctivo  Is  purely  ministerial,  and 
luandamns  will  He  to  comt>el  its  periormancQ 
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Williams  V.  Saunders,  5  Cold.  00;  State  v.  Cox, 
20  Mhin.  214,  2  N.  W.  494;  Cortleyou  v.  Ten 
Byck,  22  N.  J.  Law,  45;  State  v.  Judge  of 
Fourth  District  Court,  28  La.  Ann.  451;  Lloyd 
v.  Brlnck,  35  Tex.  1;  Insurance  Co.  v.  Wil- 
son's Heirs,  8  Pet.  291. 

Recurring  to  the  proceedings  of  the  board 
upon  the  paving  petition,  we  find  that  It  ap- 
proved the  petition  throughout,  except  as  to 
the  manner  in  which  it  designated  the  mate- 
rial to  be  used;  and  the  board's  disapproval 
of  that  was  grounded  partly  on  a  meaning 
which  it  assigned  to  the  language  of  the  third 
subdivision  of  section  3,  concerning  competi- 
tion in  bidding,  and  partly  on  a  fear  that  an 
I  acceptance  of  the  petition  would  be  a  prece- 
dent, upon  which  it  might  afterwards  be  com- 
pelled to  accept  a  petition  for  a  wearing  sur- 
face which  would  be  a  detriment  instead  of 
an  Improvement.  Its  expressed  judgment  was 
that  the  petition  was  sufficient  in  all  other  re- 
I  spects.and  also  that  public  necessity  required 
I  that  the  street  should  be  paved.  Tbeonlyrea- 
:  son  given  for  rejecting  the  petition  is  founded 
I  on  an  opinion  the  board  had  formed  of  the 
law  applicable  to  the  case,  and  an  apprehen- 
sion of  some  legal  embarrassment  which 
might  follow  its  acceptance.  The  fear  of  es- 
tablishing a  bad  precedent  was  groundless, 
because,  being  intrustetl  by  the  law  with  the 
interests  of  the  public  as  to  all  matters  with- 
in its  cognizance,  the  board  is  fully  author- 
ized, and  It  would  be  its  duty,  to  reject  a 
petition  proposing  a  wearing  surface  from 
which  detriment  would  result  to  the  public. 
Within  whatever  limits  its  discretion  may  be 
confined,  it  can  be  exercised  only  in  rela- 
tion to  facts  which  concern  the  public  inter- 
ests or  convenience  or  necessity.  It  has  no 
discretion  to  place  a  wrong  interpretation  on 
the  law;  and,  If  a  duty  is  otherwise  obliga- 
tory upon  it.  it  cannot  shield  itself,  in  a  re- 
fusal to  perform  It,  behind  a  legal  opinion 
which  it  has  erroneously  formed.  In  Wil- 
liams V.  Saunders,  supra,  a  county  Judge  In 
Tennessee  refused  to  admit  a  will  to  record 
which  had  been  proved  liefore  the  register 
of  wills  In  the  city  and  county  of  Philadel- 
phia, Pa.,  admitted  to  record  according  to 
the  forms  of  law  in  the  state  of  Pennsylva- 
nia, and  an  official  and  duly-certified  copy 
thereof  presented  to  the  count}-  Judge  for 
record,  on  the  ground  that,  according  to  his 
construction  of  the  law  of  Tennessee  relat- 
ing to  wills  executed  In  other  states.  It  was 
necessary  to  prove  the  will  before  him  as  an 
original  will.  The  county  Judge's  coustru(;- 
tion  of  the  Tennessee  law  was  held  erro- 
neous, and  a  writ  of  mandamus  awiirded, 
coniiunnding  him  to  admit  the  will  to  record, 
the  court  saying:  "It  follows. therefore,  that, 
so  far  as  the  will  in  question  purports  to  dis- 
pose of  personal  proi)erty,  the  probate  court 
of  the  domicile  of  the  testatrix  had  the  ex- 
clusive jurisdiction  to  decide  upon  Its  valid- 
ity or  Invalidity  as  a  will  of  personal  proiier- 
ty;  and,  as  such,  it  was  not  oi)en  for  con- 
test In  the  courts  of  Tennessee.    The  Judg- 
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niont  or  decree  of  the  'register  of  wills,'  be- 
ing a  tribunal  of  competent  jurisdiction,  and 
In  the  nature  of  a  proceeding  in  rem,  Is  nec- 
essarily conclusive  and  binding  upon  all  per- 
sons Interested  in  the  property  to  be  adminis- 
tered, until  the  same  is  reversed,  annulled, 
or  set  aside  by  a  proper  proceeding  In  the 
judicial  tribunals  of  the  domicile  of  the  tes- 
tator. •  •  •  The  order,  as  set  out  in  the 
pleadings,  and  the  facts  contained  in  the  peti- 
tion, and  admitted  in  the  answers,  contain 
every  essential  fact  necessary  to  authorize 
the  county  court  to  receive,  file,  and  record 
the  authenticated  copy  of  the  will  presented, 
and  to  issue  letters  testamentary  thereon. 
Assuming,  therefore,  that  the  county  judge 
acted  as  a  judicial  tribunal,  and  having 
found  all  the  facts  necessary  to  a  judgment 
or  decree,  so  that  the  judgment  or  decree 
would  be  nothing  but  the  conclusion  of  law 
upon  the  facts,  the  entering  up  of  the  proper 
judgment  must  be  regarded  as,  in  its  nature, 
ministerial;  and,  in  the  absence  of  any  other 
adequate  specific  remedy,  a  mandamus 
would  be  the  proper  method  of  redress." 

The  decision  of  this  case,  therefore,  now 
turns  upon  the  answer  to  be  given  to  this 
question:  "Was  the  paving  material  which 
the  petitioners  proposed  designated  In  the 
petition  In  such  manner  that  specifications 
based  upon  it  would  admit  of  genuine  com- 
petition between  contractors,  so  that  there 
could  be  two  or  more  bids  by  Individuals  or 
companies  In  no  manner  connected  with  each 
other?"  The  opinion  of  the  board  seems  to 
have  been,  and  the  argument  of  counsel  Is, 
that  the  designation  of  Trinidad  Lake  as- 
phalt was  too  specific.  So  far  as  the  particu- 
larity with  which  the  material  was  desig- 
nated Is  concerned,  leaving  out  of  considera- 
tion a  monopoly  suggestion,  which  we  shall 
notice  hereafter,  we  disagree  with  both  coun- 
sel and  the  board.  In  our  opinion,  for  every 
purpose  of  genuine  competition  between  bid- 
ders there  Is  and  can  be  no  such  thing  as 
too  great  particularity  in  the  description  of 
the  subject  concerning  which  competition  is 
invited.  In  order  that  bidders  may  really 
compete,  they  must  have  in  mind  precisely 
the  same  thing.  It  is  agreed  on  all  sides 
that  there  are  several  varieties  of  asphalt, 
differing  in  quality,  cost,  and  fitness  for  pav- 
ing purposes;  and.  If  a  contract  for  paving 
with  asphalt  is  to  be  let,  it  is  necessary  to 
specify  the  particular  kind  of  asphalt  to  be 
used.  In  order  that,  in  bidding,  each  bidder 
shall  be  on  an  exact  equality  with  every  oth- 
er bidder. 

But  in  behalf  of  the  board  the  argument 
goes  beyond  this.  Its  theory  Is  that,  if  the 
paving  material  named  in  the  petition  was 
owned  and  controlled  by  a  single  person  or 
company,  there  conld  be  no  competition,  for 
the  reason  that  others  who  might  desire  to 
compete  for  the  contract  could  not  do  so, 
becatise  the  material  would  not  lie  within 
their  reach:  and,  accordingly.  It  Is  said  that 
It  must  appear  in  the  i)etltlon  for  a  manda- 


mus that  the  designated  material  could  be 
the  subject  of  competition,  in  the  sense  that 
different  bidders  would  be  able  to  obtain  It. 
We  think  the  presumption  la  that  every  ar- 
ticle of  commerce  is  within  the  reach  of  any 
person  who  desires  it,  and  is  able  to  pay  for 
it;  and,  therefore,  that  an  allegation  that 
Trinidad  Lake  asphalt  could  be  obtained  bv 
the  bidder  to  whom  the  contract  should  be 
awarded  was  unnecessary.  But  even  if  It 
was  the  fact,  as  counsel  intimate,— and  we 
have  nothing  but  their  word  on  the  subject, 
— that  this  asphalt  was  controlled  by  some 
man  or  combination  of  men,  we  are  not  pre- 
pared to  say  that  therefore  the  persons  In- 
terested may  not  lawfully  petition  for  Its 
use  as  paving  material.  We  are  rrferred  to 
some  cases  In  which  it  was  held  that  mate- 
rial the  right  to  which  was  a  patented  mo- 
nopoly could  not  be  the  subject  of  competi- 
tion, under  a  law  requiring  all  work  to  be  let 
by  contract  to  the  lowest  bidder.  We  do  not 
think  that  these  decisions  are  directly  ap- 
plicable to  the  case  in  hand,  for  the  reason 
that  they  are  based  on  statutes  which  in- 
vested the  authorities  letting  the  contract 
with  the  sole  power  to  designate  the  material. 
By  the  charter  of  Denver,  the  board  of  pub- 
lic works  has  no  discretion  In  the  selection 
of  the  material  for  paving.  The  right  to  say 
what  material  shall  be  used  belongs  exclu- 
sively to  the  owners  of  the  frontage  assess- 
ed, and  the  board  Is  bound  to  use  that  ma- 
terial, unless  it  clearly  appears  that  the  ma- 
terial suggested  is  unfit  for  the  purpose, 
and  that.  In  the  Judgment  of  the  board.  Its 
use  would  be  detrimental  to  the  interests  of 
the  public.  If  the  material  is  rejected,  as  be- 
ing Improper,  then  the  owners  may  select 
other  material;  but  In  no  case  ha«  the  board 
authority  to  determine  upon  the  material.  In- 
dependently of  the  wlsihes  of  the  owners.  It 
Is  possible  that  every  kind  of  asphalt  out  of 
which  a  pavement  can  be  constructed  is  the 
subject  of  exclusive  private  ownership  or 
control.  So  far  as  this  record  discloses,  there 
Is  Just  as  much  authority  for  assuming  this 
to  be  the  case  as  there  Is  for  assuming  that 
Trinidad  Lake  asphalt  is  so  owned  and  con- 
trolled. If  such  should  turn  out  to  be  the 
fact,  then,  following  the  argument  of  coun- 
sel to  Its  logical  and  Inevitable  conclusion,  no 
pavement  of  asphalt  could  be  laid  in  the  city 
of  I>enver  at  all.  The  same  conditions  are 
also  possible  with  every  other  suitable  pav- 
ing material.  If  everything  of  the  kind 
should  be  the  subject  of  a  single  monopoly, 
the  paving  provisions  of  the  charter  would 
be  entirely  Ineffective  and  useless.  What- 
ever may  have  been  decided  in  cases  where 
the  persons  out  of  whose  pockets  the  cost  of 
the  Improvement  must  come  have  no  voice 
in  the  selection  of  the  material,  an  argument 
the  necessary  result  of  which,  In  certain  pos- 
sible, and  not  altogether  Improbable,  condi- 
tions of  fact,  would  be  not  onlj*  to  destroy  a 
right  which  the  chni-ter  has  explicitly  con- 
ferred upon  those  persons,  but  to  prevent  tlie 
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streets  from  being  paved  at  all,  cannot  be 
sound.  But  we  apprehend  that  the  difficulty 
which  counsel  have  conjured  up  is  more 
imaginary  than  real.  If  the  whole  of  some 
certain  Jdnd  of  property  which  Is  in  demand 
is  owned  by  a  single  individual.  It  could  be 
of  no  beneflt  to  him  to  continue  to  hold  it 
indefinitely.  T^e  presumption  is  that  be  de- 
sires to  convert  it  into  money,  and  tliat  he 
will  sell  It  to  others.  In  a  majority  of  in- 
stances the  successful  competitor  for  a  con- 
tract is  not  himself  the  owner  of  tlie  mate- 
rial necessary  for  the  purposes  of  his  con- 
tract, but  must  purchase  it  from  the  person 
or  persons  having  it;  and,  if  there  Is  only 
one  such  person,  it  must  be  purchased  from 
bim.  It  would  be  contrary  to  experience  to 
assume  that,  whether  the  material  is  in  one 
ownership  or  several,  it  cannot  be  purchased, 
'ilie  fact  that  some  particular  material  In 
common  use  Is  the  subject  of  exclusive  own- 
ership furnishes  in  Itself  no  sufficient  reason 
why,  with  reference  to  that  material,  there 
could  not  be  genuine  competition  between 
Individuals  or  companies  unconnected  with 
each  other. 

The  decisions  cited  by  counsel  for  the  re- 
spondent, and  concerning  which  we  have 
Hpoken,  while,  in  our  opinion,  they  are  in- 
applicable, and  criticism  of  them  is  therefore 
not  called  for,  have  not  been  acquiesced  In 
elsewhere.  In  Hobart  t.  City  of  Detroit,  17 
.Mich.  245,  the  question  which  we  have  just 
been  considering  was  exhaustively  discussed 
by  Chief  Justice  Cooley.  In  an  able  and 
carefully  prepared  opinion,  which  covers  the 
whole  ground  embraced  in  coonsel's  arga- 
ment,  that  eminent  Jurist  held  that  the  fact 
that  some  material  necessary  to  the  per- 
formance of  a  public  contract  was  the  sub- 
ject of  a  monopoly  did  not,  necessarily,  have 
the  efl^ect  of  shutting  out  independent  com- 
petition for  the  contract.  A  contract  had 
been  let  to  pave  a  street  witb  the  "Nicholson 
pavement."  This  pavement  was  a  patented 
invention,  and  the  right  to  lay  It  In  Detroit 
was  owned  exclusively  by  a  single  Arm.  The 
pharter  of  Detroit  required  that,  after  sped- 
Hcations  of  the  work  should  be  advertised, 
the  contract  should  be  awarded  to  the  lowest 
resjwnslbie  bidder.  The  argument  was  that, 
owing  to  the  exclusive  ownership  of  the 
right  to  lay  the  pavement,  competition  was 
impossible.  Bat  the  court  was  of  a  different 
opinion,  and  upheld  the  contract.  In  Paving 
Co.  y.  Hunt,  100  Mo.  22,  13  S.  W.  98,  a  con- 
tract for  paving  with  material  to  which  the 
plalntlfl*  held  the  exclusive  right  was  sustain- 
ed, although  the  charter  provided  that  the 
work  should  be  let  out  by  contract  to  the 
lowest  responsible  bidder.  We  have  not  re- 
ferred to  the  last  two  decisions  as  decisive 
authority  In  this  case,  but  simply  to  show 
how  respectable  courts  have  regarded  a  ques- 
tion upon  which  considerable  argument  has 
lK>en  expended  here.  We  agree  with  those 
courts  as  far  as  their  opinions  have  any 


bearing  upon  the  question  under  considera- 
tion. 

By  the  provisions  of  the  Denver  charter, 
where  the  cost  must  be  paid  by  the  abutting 
owners,  no  paving  can  be  ordered  unless  a 
petition  for  the  purpose  by  them  is  first  pre- 
sented. The  petition  designates  the  particu- 
lar material  desired  for  the  wearing  sur- 
face, and,  if  the  paving  is  done,  that  mate- 
rial must  be  used.  This  is  the  controlling 
feature  of  the  charter  provisions  on  the  sub- 
ject. The  board  cannot  dictate  the  material. 
It  Is  determined  upon  by  the  owners.  If 
material  unfit  for  paving  purposes,  or  detri- 
mental to  the  public  interests,  should  be  pro- 
posed, the  board  having  In  charge  the  inter- 
ests of  the  public  might  reject  the  proposal; 
but,  with  the  authority  to  pass  upon  the 
question  whether  the  material  proposed 
could  properly  be  used  for  paving.  Its  dis- 
cretion ends.  The  subsequent  steps  it  is  re- 
quired to  take  are  simply  means  provided 
for  carrying  into  effect  the  will  of  the  peti- 
tioners. Its  first  duty,  after  receiving  the 
petition,  is  to  adopt  details  and  specifications 
for  the  pavement,  and  in  those  specifications 
the  particular  material  named  in  the  peti- 
tion must  be  so  described  by  standard  or 
quality  as  to  admit  of  genuine  competition 
between  contractors.  Whether  an  opportuni- 
ty is  afforded  for  such  comi>etition  depends 
upon  the  language  of  the  specifications,  and 
not  on  that  of  the  petition.  While  the  speci- 
fications must  describe  the  same  material 
proposed  In  the  petition,  they  need  not  do 
so  In  Its  exact  phraseology,  although  there 
is  no  reason  why  they  should  not.  If  that 
is  sufficiently  expressive  of  standard  or  qual- 
ity. The  standard  or  quality  may  be  well 
and  generally  understood  by  some  particu- 
lar name  which  has  been  given  to  the  mate- 
rial, and  in  such  case  the  simple  name  by 
which  it  is  called  would  Indicate  its  stand- 
ard and  quality  better  and  more  intelligibly 
than  some  elaborate  analytic  description. 
The  petitioners  asked  for  Trinidad  I^ake  as- 
phalt. It  is  not  questioned  that  such  asphalt 
Is  good  paving  material,  and  It  seems  to  be 
conceded  that  in  Its  constituents  and  quality 
It  differs  from  every  other  variety  of  as- 
phalt. The  petitioners  wanted  tliat  asphalt, 
and  not  another  kind  of  asphalt.  The  char- 
ter gave  them  the  right  to  It,  and  there  was 
nowhere  any  authority  to  deny  It  to  them. 
The  board.  In  the  specifications,  could  de- 
scribe It  by  Its  name,  as  indicative  of  Its 
standard  and  quality,  or  could  set  forth  its 
standard  or  quality  in  some  other  way,  pro- 
vided that  identical  asphalt  was  described. 
All  other  preliminary  duties  having  been 
performed,  the  resolution  ordering  the  pave- 
ment would  be  adopted,  and  an  ordinance 
authorizing  the  improvement  prepared  and 
submitted  to  the  city  council.  Upon  the  pas- 
sage of  the  ordinance,  bids  would  be  Invit- 
ed for  the  work,  and  each  bid  would  be 
made  with  the  understanding  on  the  part  of 
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the  bidder  that  the  TrearUig  surface  mntorlal 
to  be  furnished  would  be  Trinidad  Laite  as- 
phalt. "Trinidad  Lake  asphalt"  HU>;s<'Sts  no 
greater  difficulty  than  dllisent  and  Ingenious 
parties  have  found,  and,  without  doubt,  will 
continue  to  find,  in  the  way  of  tlie  prosecu- 
tion of  meritorious  and  entirely  legal  public 
enterprises.  Upon  the  facts  stated  in  the 
petition  for  a  niandauius,  tlie  board  should 
have  entertained  the  paving  petition,  and  It 
was  error  to  sustain  the  demurrer.  The 
judgment  Is  reversed.    Heversed. 


ATCHISON.  T.  &  S.  F.  U.  CO.  v.  RICHARDS. 

(Supreme  Court  of  Kansa.s.  Juno  5,  1807.) 
New  Tkiai.— Kxckssive  Uamaoes. 
It  is  the  duty  of  the  trial  court  wliieh  finds 
tiiat  a  vcnlict  for  damages  for  biidily  iiijurios  nog- 
ligcntly  iuilii-ti'd  is  exccsnivc  in  aUKnuit.  and  that 
such  excess  is  not  duo  to  inadvertence  or  errors 
in  calculation,  b<it  is  exc-essivc  in  view  of  tlie 
character  and  extent  of  the  injtirii's  sustained, 
and  docs  not  express  the  real  opiuion  of  the  jury 
aa  to  the  allowance  justly  to  lie  made,  to  set  sncli 
verdict  aside  and  award  a  new  trial  of  tlie  cause; 
and  the  error  of  iti>  failure  to  do  so  cannot  1m? 
cnrnl  by  ordering  a  remission  of  a  iwrtiou  of  the 
simi  adjudged  to  be  ex«>»sive. 

(Syllabus  by  the  Court.) 

Error  from  district  eoiu't,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Almon  Richards  against  the  Atch- 
ison, Topelsa  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

A.  A.  Kurd,  O.  J.  Wood,  and  W.  Llttlefleld, 
for  plaintiff  In  error.  David  Overmyer  and 
E.  D.  McKeever,  for  defendant  In  eiTor. 

DOSTEK,  C.  J.  This  action  Is  for  Oie  re- 
covery of  damages  for  bodily  injuries  sustain- 
ed by  defendant  in  eiTor,  a  i>as.><enger  on  one 
of  the  trains  of  the  plaintiff  In  error.  A  Tcr- 
diet  was  returned  for  ?.">,000.  The  court,  in 
passing  upon  a  motion  for  a  new  trial,  remark- 
ed and  decided  as  follows:  "That  this  man 
was  badly  hurt,  no  one  denies,  but  he  did  not 
lose  any  limbs,  and,  although  he  was  injured 
iulernally  at  the  time,  he  has  recovered  from 
his  Injuries,  and  the  judgment  rendered  by  the 
jury  was  excessive.  It  was  not  the  sentiment 
of  the  jury  that  he  should  have  had  as  much 
as  was  allowe<l,  but  there  were  two  men  on 
tlie  jui-y  who  were  detenuined  lie  should  have 
.•f.'i.OtK)  or  nothing.  I  know  this  to  be  so,  for 
one  of  the  jurors  told  me  so  soon  after  the  ver- 
dict was  rendered.  Tlie  only  real  injury  the 
man  still  sustains  was  to  his  foot,  and  then  it 
took  an  exiieit  physician  to  determine  that 
he  did  not  have  the  full  use  of  his  large  toe. 
Tliore  is  no  questiim  but  that  the  steam  heater 
on  the  car  was  dangerous.  Tlie  onl.v  e.vpert 
on  steam  appliances  introduced  said  tliat  any 
steam  or  hot-water  heater  that  had  no  stetini 
gauge  is  dangerous,  and  this  Martin  heater 
did  not  have  a  .steam  gauge.  I  will  overrule 
the  motion  for  a  new  trial,  providing  the  plain- 


tiff's attorney  wlU  agree  to  a  reduction  of  the 
verdict  to  $3,500,  which,  la  my  opinion,  U 
about  $500  too  much."  In  the  face  of  this 
expressed  opinion,  finding  In  reality  that  the 
verdict,  as  returned,  was  excessive,  and  in  the 
face  of  the  fact  that,  as  remitted  by  plaintiff, 
it  was  still  excessive  by  at  least  ?5(X),  it  cannot 
be  allowed  to  stand.  It  has  repeatedly  been 
held  by  this  court  tliat  If  a  verdict  for  damages 
Is,  in  the  judgment  of  the  trial  court,  excessive, 
and  the  result  of  inconsiderate  judgment  or 
unfairness  of  action.  It  Is  Its  duty  to  set  It 
aside,  and  awai-d  a  new  trial.  Instead  of  or- 
dering a  remittitur  of  the  amount  deemed  to 
be  excessive.  And  where  the  record,  as 
brought  to  this  court,  shows  that  In  the  judg- 
ment of  the  court  below  the  sum  awarded 
by  the  jury  was  in  substantial  excess  of  a 
just  allowance,  and  awarded  without  due  and 
careful  consideration,  a  i-etrlal  of  the  cause  will 
be  ordered,  notwithstanding  the  remission  of 
the  sum  deemed  to  be  unjust.  Railroad  Co. 
V.  Dwelle,  44  Kan.  304,  24  Pac.  500;  Railroad 
Co.  V.  Ryan.  19  Kan.  1, 30  Pac.  108;  Rlcholscm 
V.  Freeman,  5(>  Kan.  4(53,  43  Pac.  772;  Drumm 
V.  Cessnuu  (Kan.  Sup.)  49  Pac.  78.  The  jury 
are  as  much  the  judges  of  the  amount  justly 
due  as  they  are  of  any  other  question  In  the 
case,  and  the  court  should  not  sulxstilute  its 
own  opinion  for  tliat  of  the  jury  In  the  deter- 
mination of  this,  the  prludiMil  fact  to  be  tried 
In  the  case.  It  is  not  merely  in  cases  where 
the  excessive  sum  appears  to  have  been  re- 
ttinied  tlirough  the  Influence  of  imssion  or 
prejudice  tliat  It  becomes  the  duty  of  the  trial 
com-t  to  Interfere  to  prevent  the  imposition  of 
an  unjust  amount  uixm  the  losing  party.  In 
the  Case  of  Ryan,  supra,  litigants  were  re- 
minded that:  "It  has  been  the  unvarying  de- 
cision of  this  court  to  permit  no  verdict  to 
stand  tmless  both  the  jury  and  the  court  trying 
the  cause  could,  within  tlie  rules  prescribed, 
approve  the  same.  When  tlie  judgment  of  the 
trial  judge  tells  him  the  verdict  Is  wrong, 
whether  from  mistake,  or  prejudice,  or  other 
cause,  no  duty  is  more  imiwrative  than  that 
of  setting  it  asiile,  and  remanding  the  questions 
at  Issue  to  anotiier  jmy.  While  the  case  Is  be- 
fore the  jury  for  their  consideration,  the  jury 
are  the  exclusive  Judges  of  all  questions  of 
fact;  but  when  the  matter  comes  befoi*e  tlie 
court  upon  a  motion  for  a  new  trial  It  then 
becomes  the  duty  of  tlie  trial  judge  to  deter- 
mine whether  the  verdict  is  erroneous."  In 
this  case  an  additional  element  of  error  Ls  dls- 
clo.sed  in  the  reuiiirks  of  the  court.  The  ver- 
dict was  i)ermitted  to  stand  for  a  sum  $500  In 
excess  of  wliat  the  court  adjudged  to  be  a  Just 
allowance.  If  a  Judgment  for  an  excessive 
sum  couhl  l)e  abated  to  a  reasonable  amount 
b.v  the  trial  court,  and  the  wrong  committed 
by  the  jury  In  that  way  redressed  by  the 
judge,  it  could  only  be  done  by  ordering  the 
abatement  of  the  whole  of  the  excess.  It 
could  not  be  done  by  ordering  the  remission  of 
a  portion  only,  leaving  the  verdict  to  stand  for 
a  smu  in  substantial  excess  of  a  just  amount. 
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Former  decisions  of  this  court  are  cited  as 
sustaining  tl»e  power  of  a  trial  conrt  to  order 
tlie  i-einlKsioii  of  n  portion  of  the  sum  award- 
ed by  tht'  verdict  in  personal  injury  oases, 
and  to  enter  judgment  for  the  remainder. 
An  examination  of  such  cases  will  disclose  an 
element  which  Is  lacking  in  this  case,  and 
this  case  also  discloses  an  element  lacking  in 
those.  In  the  cases  cited  the  excess  seemed 
<-apable  of  measurement,  at  least  caiwible  of 
approximation  by  rules,  and  was  not  arbi- 
trarily declared  by  the  unguided  judgment 
of  the  trial  conrt.  In  the  case  of  Broqnet  v. 
Tripp,  3<!  Kan.  70(),  14  Pac.  227,  the  court  or- 
dered the  remission  of  a  portion  of  the  ver- 
dict for  damages  for  communicating  disease 
to  sheep,  whereby  some  of  them  died  and 
others  were  Injured.  Evidence  of  the  value 
of  the  sheep  lost,  and  of  the  deterioration  in 
value  of  those  Injured,  and  of  the  cost  of  the 
care  and  attention  which  It  became  ue<res- 
sary  to  bestow  ttpon  them,  furnished  guides 
to  the  judgment  of  the  court  as  well  as  the 
jury.  The  damages  were  capable  of  meas- 
urement by  mathematical  computation  upon 
the  basis  of  market  values.  This  court,  in 
the  opinion,  remarked:  "In  actions  for  dam- 
ages of  this  kind,  the  excess  in  the  verdict, 
above  what  the  evidence  might  justify  or 
satisfactorily  establish,  may,  with  the  con- 
sent of  the  party  in  whose  favor  the  verdict 
was  given,  be  remitted,  and  judgment  enter- 
ed for  the  residue.  The  exercise  of  such 
power  is  sanctioned  on  the  theory  that  the 
excess  arises  either  from  error  of  law,  mis- 
apprehension of  the  facts,  or  error  in  compu- 
tation by  the  jury,  and  that  such  error  does 
not  permeate  the  entire  verdict,  and  there- 
fore it  is  competent  to  correct  it."'  The  case 
of  Railroad  Co.  v.  Uyan,  supra,  was  that 
of  an  excessive  verdict  for  land  damages,  in 
which  the  trial  court  might  have  calculated 
from  the  evidence  the  amount  of  a  just 
awanl,  and  ordered  a  remission  of  the  ex- 
cess: but.  instead  of  doing  so.  It  allowed  the 
verdict  to  stand,  although  declaring  that  it 
did  not  meet  its  approval,  and  that  it  was  in 
its  judgment  Iargel.T  in  excess  of  Just  com- 
pensation. Had  the  court  ordered  the  entry 
of  a  remittitur  in  that  case,  and  then  over- 
ruled the  motion  for  a  new  trial,  as  was  done 
in  tlip  case  of  Broquet  v.  Tripp,  supra,  its 
action  might  have  met  the  approval  of  this 
court.  In  the  case  of  Railway  Co.  v.  Mitdi- 
ell.  .")«  Kan.  324.  43  Pac.  244.  the  court  be- 
low tiled  a  written  opinion  in  passing  upon 
the  motion  for  a  new  trial,  and,  as  remarked 
by  this  court  In  reviewing  the  case.  Intimat- 
ed nothing  In  the  way  of  passion  or  prejudice 
on  the  part  of  the  jur.v.  In  that  case  the 
trial  court,  in  determining  the  amount  ot  the 
excess,  took  as  a  gul<ie  the  decisions  of  this 
court  in  similar  cases,  in  wliich  verdicts  were 
disapproved  because  excessive,  and  in  which 
Just  allowances  were  suggested  upon  a  re- 
view of  the  evidence  and  a  comparison  with 
like  cases.  In  the  case  under  I'onslderation 
the  court  below  distinctly  declared  that  the 


verdict  was  excessive,  not  because  of  any 
error  In  computation   of  damages,   nor  as 
compared  with  verdicts  in  similar  cases,  but 
excessive  because  the  Injuries  sustained  were 
not  of  stich  substantial  and  permanent  char- 
acter as  to  Justif.v  the  awatid  returned,  and 
■  because  the  court  did  not  believe  the  real 
'  sentiments  of  a  majority  ot  the  Jury  favored 
j  the  large  allowance  made.     It  Is  manifest 
'  that  If  the  trial   conrt  was   correct   in  its 
;  views  of  the  character  and  extent  of  the  In- 
i  juries  which  defendant  in  error  sustained, 
and  correct  in  its  liellef  that  the  verdict  re- 
j  turned  did  not  express  the  real  sentiments  of 
the  jury  as  to  a  just  allowance,  the  plaintiff 
I  In  error  did  not  have  a  fair  trial. 
j      We  have  examined  the  record,  and  find  It  does 
I  not  supimrt  the  claims  of  the  defendant  in  er- 
I  ror  in  his  motion  to  dismiss,  and  it  is  unneces- 
sary to  examine  the  other  claims  of  error  rals- 
t>d  by  the  railroad  company.    The  judgment  Is 
reversed,  and  a  new  trial  ordered.    All  tlie 
justices  concurring. 


CITY  OF  LIVINGSTON  v.  WOODS  pt  al. 
tSopremc  Court  of  Montana.    June  30,  1897.) 

CiTT  TttB*«rnER— Loss  OP  FrNt)8— Liability. 
Where  a  city  treasurer,  pursuant  to  Comp. 
St.  1887,  i  3,'>1,  requiriug  liim  to  deiiosit  tlio 
funds  of  the  city,  exercised  pruilciice  in  the  se- 
lection of  n  bank  of  good  stantliiis  wherein  to 
dejioRit  the  funds,  nnd  was  free  from  negligence 
in  permittiug  tbeiu  to  remain  there,  he  was  not 
liable  for  loss  of  the  funds  by  the  failure  of  the 
bauk. 

Appeal  from  district  court,  Park  coimty; 
Frank  Henry,  Judge. 

Action  by  the  city  of  Livingston  against 
Frank  T.  Woods  and  others  to  recover  upon 
an  otUclal  bond.  From  a  judgment  for  plain- 
tiff, defendants  apt>eal.    Reversed. 

The  defendant  Frank  T.  Woods,  at  the  thne 
this  action  was  commence<i,  and  prior  thei^to, 
was  the  treasurer  of  the  city  of  Livingston. 
The  other  defendants  were  sureties  on  his  ofll- 
clal  l»ond.  This  action  is  on  the  offlclal  bond 
of  AVoods  to  collect  the  sum  of  !f7r>«..''>0,  wliich 
it  is  all<'gert  In  the  complaint  he  failed,  in  vio- 
lation of  the  terms  and  conditions  of  his  bond, 
to  pay  over  to  his  successor  In  office.  The 
bond  contains  the  following  c-ondltions:  "Now. 
therefore,  if  the  said  Frank  T.  Woods  shall 
well,  truly,  and  falthfidly  perfonn  all  offlclal 
duties  now  re<julred  of  him  by  law,  and  shall 
tnily  and  faithfully  execute  and  i)erform  all 
the  duties  of  such  office  of  citj'  treasurer  re- 
(piired  by  any  law  to  he  enairted  subswpientl.v 
to  the  exec-utlon  of  this  bond,  then  this  obliga- 
tion to  be  void  and  of  no  effect;  otlierwl.«e.  to 
remain  In  full  force  and  virtue."  The  answer 
ttenlts  that  the  defendant  Wiwds  did  not  well, 
trnly.  and  faithfully  jXTform  the  duties  of  his 
oftlcc  rc<pilrcd  of  him  by  the  laws  In  fon-e  at 
tl'e  time  of  his  election,  or  those  enacted  sub- 
!..'(iurnt  to  the  execution  of  said  bond.  The  de- 
fendants then  allege  that  on  the  1st  day  of 
May,  ISiKl,  when  defendant  Woods  entered  up- 
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on  the  duties  of  his  office  of  city  treasurer  of 
the  city  of  Livingston,  the  moneys  belonging 
to  the  city  of  Uvingston,  In  the  hands  of  his 
predecessor,  were  on  deposit  In  the  Livingston 
National  Bank,  a  bank  doing  business  in  the 
city  of  Livingston;  that  said  bank  had  been 
used  for  more  than  a  year  prior  thereto  as  the 
depository  for  the  moneys  in  the  hands  of  the 
city  treasurer;  that,  upon  bis  assumhig  the 
duites  of  the  office  of  city  treasurer,  the  said 
Woods  continued  to  keep  the  moneys  on  de- 
posit in  said  bank;  that  he  was  required  by 
an  ordinance  of  the  city  to  deposit  said  mon- 
eys. Said  ordinance  reads  as  follows:  "The 
city  treasurer,  acting  as  city  collector,  shall  re- 
ceive all  moneys  belonging  to  the  city,  and  shall 
deposit  all  moneys  in  Ills  own  name  as  treasur- 
er." The  said  ordinance  further  required  the  city 
treasurer  to  keep  a  correct  account  of  all  mon- 
eys belonging  to  the  city,  and  that  his  books 
should  be  kept  In  such  a  manner  as  to  correct- 
ly present  the  condition  of  the  city  finances, 
and  be  at  all  times  subject  to  the  Inspection 
or  examination  of  the  mayor  and  council,  or 
any  member  thereof.  The  defendants  further 
allege  that,  subsequent  to  assuming  the  duties 
of  said  office,  he,  as  city  treasurer,  filed  with 
the  city  council  of  the  city  of  Livingston  his 
report,  showing  the  amount  of  money  which 
was  deposited  In  the  Livhigston  National  Bank, 
which  report  was  approved  by  the  board  of 
aldermen  of  the  city  for  the  months  of  Jtme 
and  July,  1893,  and  that  at  all  times  prior  to 
the  7th  day  of  July,  1893,  the  Livingston  Na- 
tional Bank  was  considered  by  the  business 
men  and  the  people  of  the  city  of  Livingston 
and  vicinity  thereof  to  be  a  responsible  and 
solvent  banking  institution,  and  that  he  (the 
said  Frank  T.  Woods)  used  all  the  precaution 
that  was  necessary  or  required  of  him  by  law 
in  the  selection  of  the  Livingston  National 
Bank  as  a  depository  for  the  city  money;  that 
on  the  7th  day  of  July,  1893,  the  said  Living- 
ston National  Bank  suspended  operations,  and 
became  insolvent,  and  on  the  20th  day  of  July, 
1803,  passed  into  the  hands  of  a  receiver,  and 
has  ever  since  been  in  the  hands  of  a  receiver, 
in  process  of  settlement;  that,  on  the  day  the 
bank  suspended,  be  had  on  deposit  in  said 
bank.  In  his  name,  as  treasurer  of  the  city, 
the  sum  of  $1,513;  that  thereafter  he  (the 
said  Woods),  as  city  treasiurer,  ffied  his  claim 
with  the  receiver  of  said  bank  for  the  moneys 
on  deposit  in  his  name,  as  city  treasurer,  prior 
to  the  suspension  thereof,  which  was  duly  al- 
lowed by  the  receiver  of  said  bank;  that  since 
the  allowance  of  said  claim  the  receiver  has 
paid  to  him,  as  city  treasurer,  the  sum  of 
$750.50,  leaving  a  balance  due  hhu,  as  said 
city  treasurer,  the  sum  of  $750.50,  the  amount 
sued  for;  and  tltat  there  are  not  sufficient  as- 
sets In  the  bands  of  the  receiver  to  pay  such 
balance.  Defendants  further  alleged  that  the 
sum  received  by  Woods,  as  city  treasurer,  had 
l)een  paid  over  to  his  successor,  and  that  he 
lias  assigned  the  claim  agninst  said  bank  for 
the  balance  due  to  his  successor  in  office.  The 
answer  then  alleges  that  the  city  of  Livingston 


had  not  prior  to  said  7th  day  of  July,  1883, 
selected  any  depository  of  the  said  moneys  of 
the  city,  except  as  herebibefore  set  forth;  that 
said  loss  of  the  fimds  of  the  city  was  occa- 
sioned without  any  fault,  negligence,  or  fraud 
on  the  part  of  said  defendant  Woods;  and  that 
he  faithfully  discharged  the  duties  of  his  office, 
as  required  of  him  by  law;  and  that,  by  rea- 
son of  the  facts  hereinbefore  mentioned,  the 
said  plamtiff  is,  and  ought  to  be,  estopped 
from  claiming  that  said  defendant  Woods  did 
not  use  ordinary  care  and  diligence  in  the  se- 
lection of  the  Livingston  National  Bank  as  said 
depository.  The  plaintiff  filed  a  general  de- 
murrer to  the  answer,  which  was  sustained  by 
the  court.  Defendants  electing  to  stand  ui)on 
their  answer,  a  Judgment  was  rendered  for 
plaintiff  for  the  amount  sued  for.  The  defend- 
ants appeal  from  the  Judgment 

Campbell  &  Stork  and  A.  J   Shores,  for  ap- 
pellants.    Smith  &  Wilson,   for  appellee. 

PEMBEKTON,  C.  J.  (after  stating  the  facts). 
Sections  350,  351,  and  352  of  the  Compiled 
Statutes  of  1887  control  as  to  the  conditions 
of  the  city  treasurer's  bond,  as  well  as  define 
and  limit  his  duties  and  powers  in  relation 
to  the  public  funds.  Section  350  provides: 
"The  treasurer  shall  give  bond  to  the  city  in 
Its  Incorporate  name,  with  sureties  to  be  ap- 
proved by  council,  •  •  •  f or  the  faithful 
performance  of  his  duties  as  treasurer,  and 
also  when  he  vacates  the  office  that  he  will 
deliver  over  to  his  successor  all  money,  books, 
papers,  property  and  all  other  things  belong- 
i  Ing  to  the  city  or  town  held  by  him  as  treas- 
urer." Section  351  provides:  "The  city  treas- 
urer shall  also  be  city  collector.  He  shall  re- 
ceive all  money  belonging  to  the  corporation, 
and  shall  deposit  all  money  in  his  name  as 
treasurer."  Section  .352  provides:  "Tlie  treas- 
urer Is  hereby  expressly  prohibited  from  using 
directly  or  Indirectly  the  moneys  or  property 
of  the  corporatlMi  for  his  own  private  gain  or 
profit,  or  that  of  any  other  person  or  persons." 
The  contention  of  the  appellants  Is  "that,  when 
the  city  treasurer  deposited  the  money  of  the 
city  In  the  bank  In  his  name  as  city  treasurer, 
he  performed  the  duties  of  his  office  as  di- 
rected by  law,  and  fully  complied  with  the 
conditions  of  his  bond,  and  If  he  used  ordinary 
care  In  selecting  the  bonk  In  which  to  deposit 
the  money,  and  the  bank  afterwards  failed, 
the  loss,  if  any,  must  be  borne  by  the  dty." 
The  question  here  presented  of  the  liability 
of  an  officer  on  his  official  bond  for  the  loss 
of  public  moneys,  and  what,  if  any,  facts  will 
excuse  the  loss,  is  a  grave  and  far-reaching 
one.  We  are  not  only  mindful  of  the  Impor- 
tance of  this  question,  but  we  are  confronted 
with  the  great  difference  and  conflict  of  vlevra 
and  decisions  upon  the  subject  among  the  best 
authorities  and  highest  courts  In  the  land. 
Mechem,  in  his  work  on  Public  Officers,  says 
that  four  theories,  at  least,  of  this  question, 
have  prevailed,  and  these  four  theories  are 
given  in  sections  298.  299.  300.  and  301  of  his 
work.    These  sections  read  as  follows:    Sec- 
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Hon  208:  "One  view  Is  based  upon  the  strict 
language  of  the  bond.  The  officer  having 
bound  himself  and  his  sureties,  without  reser- 
vation or  quallUcatlon,  by  the  express  terms 
of  his  lK>ud,  that  he  will  duly  deliver  and  pay 
over  the  publlo  funds  which  come  into  his 
hands,  this  obligation  'can  only  be  met  or  dis- 
charged by  mailing  such  delivery  or  payment,' 
and  that,  having  bound  himself  by  this  solemn 
agreement  to  do  this  act,  he  must  be  "held 
liable  for  his  nonperformance,  though  it  is 
rendered  impossible  by  events  over  which  he 
liad  no  control.'  If  the  imrties  had  desired 
exemption  in  a  given  contingency,  it  should 
have  been  'so  nominated  in  the  bond.'  "  Sec- 
tion 200:  "A  second  view,  somewhat  analo- 
gous to  the  last,  is  based  upon  the  require- 
m«its  of  the  public  policy.  'Public  policy,' 
says  Mcl.«an,  J.,  'requires  that  every  depos- 
itary of  the  public  money  should  be  lield  to  a 
strict  accountability.  Not  only  that  he  should 
exercise  the  highest  degree  of  vigilance,  but 
that  he  should  keep  safely  the  moneys  which 
come  to  his  hands.  Any  relaxation  of  this 
condition  would  open  a  door  to  frauds,  which 
might  be  practiced  with  Impunity.  A  depos- 
'tary  would  have  nothing  more  to  do  than  to 
lay  his  plans  and  arrange  his  proofs,  so  as  to 
establish  his  loss  without  laches  on  his  part. 
I^t  such  a  principle  be  applied  to  our  post- 
masters, collectors  of  the  customs,  receivers 
of  public  moneys,  and  others  who  receive  more 
or  less  of  the  public  funds,  and  what  losses 
might  not  be  anticipated  by  the  public?  No 
!<ucb  principle  has  been  recognized  or  admit- 
ted as  a  legal  defense.  And  it  Is  believed  the 
instances  are  few,  If,  Indeed,  any  can  be 
found,  where  any  relief  has  been  given  In 
.such  cases  by  the  Interposition  of  congress. 
As  every  depositary  receives  the  office  with  a 
full  knowledge  of  its  responsibilities,  he  can- 
not in  case  of  loss  complain  of  hardship.  Ue 
must  stand  by  his  bond,  and  meet  the  hazards 
which  he  voluntarily  Incurs.'  "  Section  300: 
"A  third  view  Is  based  upon  the  assumption 
that,  by  force  of  the  statutes  governing  the 
subject,  the  officer  becomes.  In  eifect,  the  debt- 
or of  the  public.  His  liability,  therefore,  be- 
comes absolute,  and,  like  other  debtors,  he  is 
not  relieved  from  liability  because  he  is  so 
unfortunate  as  to  lose,  though  by  unavoidable 
accident,  the  money  with  which  he  expected 
to  make  payment.  In  legal  effect,  he  is  not  a 
mere  bailee,  but  he  loses  his  own  money,  and 
cannot  therefore  call  upon  the  public  to  bear 
the  loss.  These  views  all  lead  obviously  to 
the  enforcement  of  an  exceedingly  strict  lia- 
bility." Section  301:  "But  another  view,  less 
stringent,  and,  in  the  opinion  of  the  writer, 
more  consonant  with  reason  and  Justice,  has 
also  met  with  favor,  although  the  cases  which 
maintain  It  are  few.  By  this  view,  the  offi- 
cer Is  regarded  as  standing  In  the  position  of 
a  baile(>  for  hire,  and  'bound,  vlrtute  officii,  to 
exerci.--'  ^i  <>.l  fnith  and  reasonable  skill  and 
diligence  lu  tin-  >  .  ciiarge  of  his  trust,  or,  In 
other  words,  to  bring  to  Its  discharge  that 
prudence,  caution,  and  attention  which  care- 


ful men  usually  exercise  In  the  management 
of  their  own  alfairs,'  but  'not  responsible  for 
aay  loss  occurring  without  any  fault  on  his 
part.'  The  statute  may,  of  course,  Impose,  or 
the  officer  may  himself  assume,  a  more  oner- 
ous responsibility;  but,  in  the  contemplation 
of  this  tht)ory,  a  greater  liability  does  not  re- 
sult from  the  simple  undertaking  to  faithfully 
discharge  the  duties  of  the  office."  The  au- 
thorities In  support  of  these  respective  theo- 
ries are  cited  In  the  notes  to  the  appropriate 
sections. 

In  1&44,  the  supreme  court  of  the  United 
States  decided  the  case  of  U.  S.  v.  Prescott,  3 
How.  578.  Prescott  was  a  receiver  of  public 
moneys.  The  action  was  on  his  bond  for 
falling  to  pay  over  public  moneys  received  by 
him.  "The  defense  pleaded  was  that  the  sum 
not  paid  over  by  the  defendant,  Prescott,  and 
for  which  the  action  was  brought,  had  been 
feloniously  stolen,  taken,  and  carried  away 
from  his  possession  by  some  person  or  per- 
sons unknown  to  him,  and  without  any  fault 
or  negligence  on  his  part;  and  he  avers  that 
he  used  ordinary  care  and  diligence  in  keep- 
ing said  money,  and  preventing  it  from  being 
stolen."  The  court  held  that  those  facts  con- 
stituted no  defense,  and  further  held  that 
"the  obligation  to  keep  safely  the  public  mon- 
ey Is  absolute,  without  any  condltimi,  express 
or  implied;  and  nothing  but  the  payment  of 
it,  when  required,  can  discharge  the  bond." 
The  court  further  held  that  such  a  defense 
was  In  violation  of  public  policy.  So  that  we 
may  say  U.  S.  v.  Prescott  was  decided  upon 
a  strict  construction  of  the  terms  of  the  bond, 
and  upon  questions  of  public  policy.  The  de- 
cision therefore  embraced  the  first  two  theo- 
ries given  by  Mechem.  supra. 

The  supreme  court  of  the  United  States 
followed  the  rule  or  rules  of  law  announced 
In  U.  S.  V.  Prescott,  from  1844,  when  that 
case  was  decided.  In  U.  S.  ▼.  Morgan,  11 
How.  154,  U.  8.  v.  Dashlel,  4  Wall.  182,  U.  S. 
V.  Keehler,  0  Wall.  83,  and  perhaps  other 
cases,  until  1872,  when  the  case  of  U.  S.  v. 
Thomas,  15  Wall.  337,  was  decided.  In  this 
last-named  case  the  supreme  court  evidently 
departed  from  the  sti-lngent  rule  announced 
in  U.  S.  ▼.  Prescott,  that  nothing  but  the  pay- 
ment of  the  money,  when  required,  will  dis- 
charge the  bond.  After  examining  and  com- 
menting on  U.  S.  V.  Prescott,  supra,  and  the 
cases  following  It,  the  court,  in  U.  S.  v. 
Thomas,  says:  "It  appears  from  them  all 
(except,  perhaps,  the  New  York  ease)  that 
the  official  bond  is  regarded  as  laying  the 
foundation  of  a  more  stringent  responsibility 
upon  collectors  and  receivers  of  public 
moneys.  It  is  referred  to  as  a  special  con- 
tract by  which  they  assume  additional  obli- 
gations with  regard  to  the  safe-keeping  'id 
payment  of  those  moneys,  and  as  an  indica- 
tion of  the  policy  of  the  law  with  regard  to 
the  nature  of  their  resiranslbllity.  But,  as 
before  remarked,  the  decisions  themselves 
do  not  go  the  length  of  making  them  liable 
In   cases  of  overruling  necessity.    On  the 
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contrary,  In  the  last  reported  case  on  the 
subject,  that  of  Bevans  v.  U.  S.  (13  Wall.  50), 
Mr.  Justice  Strong,  delivering  the  opinion 
of  this  court,  says:  'It  may  be  a  grave 
question  whether  the  forcible  tailing  of 
money  belonging  to  the  United  States,  from 
the  possession  of  one  of  her  officers  or 
uKents  lawfully  holding  It,  by  a  government 
of  paramount  force,  which  at  the  time  was 
usurping  the  authority  of  the  riglitful  gov- 
ernment, and  compelling  obedience  to  Itself 
exclusively  througiiout  a  state,  would  not 
work  a  discharge  of  such  officers  or  agents, 
if  they  were  entirely  free  from  fault,  though 
tliey  had  given  bond  to  pay  the  money  to  the 
ITnited  States.'  These  observations  show 
that  the  particular  (lucstiou  raised  in  this 
«'ase  has  been  rescrveil  by  the  court  after  Its 
most  mature  consideration  of  the  subject. 
So  much  stress  has,  in  almost  every  case, 
been  laid  upon  the  Iwnd  as  forming,  eltlier 
directly  or  Indirectly,  the  basis  of  a  new 
rule  of  responsibility,  that  it  seems  especial- 
ly important  to  ascertain  wliat  are  the  legal 
obligations  that  spring  from  such  an  inslru- 
ment.  The  learned  Judges  in  tlie  great  gen- 
erality of  the  remarlts  nmde  in  some  of  tiie 
cases  referred  to,  with  regard  to  tlie  liabil- 
ity of  a  reireivlug  officer,  iind  especially  of 
his  sureties,  by  virtue  of  liis  bond,  iiave  evi- 
dently overloolietl  wlint  we  conceive  to  be 
a  very  Important  and  vital  disthiction  be- 
tween au  absolute  agreement  to  do  a  thing 
and  a  condition  to  do  tlie  same  thing.  In- 
serted in  a  bond.  In  tlie  latter  case,  (he 
obligor,  in  order  to  avoid  tiie  forfeiture  of 
his  obligation,  is  not  bounil  at  all  events  to 
perform  the  coudititm,  but  is  excused  from 
its  performance  when  prevented  by  the  law 
or  liy  an  overruling  necessity.  And  this  dis- 
tinction, we  think,  affords  a  solution  to  tlie 
question  Involved  in  this  case.  ♦  ♦  ♦  The 
condition  of  an  official  bond  is  collateral  to 
the  obligation  or  penalty.  It  is  not  iiaseii  on 
a  prior  debt,  nor  Is  It  evidence  of  a  debt; 
and  tlie  duty  secured  tlieroby  docs  not  be- 
come a  debt  until  default  lie  made  on  the 
part  of  the  principal.  Until  then,  as  we 
have  seen,  he  is  a  bailee,  though  a  bailee 
resting  under  special  obligations.  The  con- 
dition of  his  ixmd  is  not  to  pay  a  debt,  but 
to  perform  a  duty  about  and  respecting  cer- 
tain specific  property  whicii  is  not  his.  and 
which  he  cannot  use  for  ids  own  purposes.'" 
In  U.  S.  V.  Thomas,  it  may  safely  be  said, 
we  think,  tiiat  the  court  decided  that  tiie  pub- 
lic officer  in  such  cases  is  a  bailee  of  the 
public  funds,  and  not  a  debtor  to  tlie  pub- 
lic, and  also  tliat  tiic  bond  Is  conditional, 
and  that  tlie  officer  Is  not  nmuieiled  to  pay 
it  in  any  event,  and  under  all  circumstan- 
ces, as  lield  in  U.  S.  v.  Prescott  and  otuer 
cases.  It  is  wortliy  of  remark  tiiat,  while 
Mr.  Justice  Miller  dissented  from  tlie  opin- 
ion In  U.  S.  v.  Thomas,  lie  distinctly  sa.vs  lie 
did  not  approve  of  the  doctrine  announced 
in  U.  S.  V.  Prescott  and  the  cases  which  fol- 
lowed It     lie  says;     "When  the  case  of  U. 


8.  ▼.  Dasblel  came  before  the  court,  I  was 
not  satisfied  with  the  doctrine  of  the  former 
cases.  I  do  not  believe  now  that,  on  sound 
principle,  the  bond  should  be  construed  to 
extend  the  obligation  of  the  deiwsitary  be- 
yond what  the  law  Imposes  upon  him,  though 
it  may  contain  words  of  express  promise  to 
pay  over  the  money.  I  think  the  true  con- 
struction of  snch  a  promise  Is  to  pay  when 
the  law  would  require  It  of  the  receiver  If  no 
bond  had  been  given,  the  object  of  taking 
the  bond  being  to  obtain  sureties  for  the 
performance  of  that  obligation.  Nor  do  I 
believe  that  prior  to  these  decisions  there 
was  any  principle  of  public  policy  recognized 
by  the  courts,  or  Imposed  by  the  law,  which 
made  a  depositary  of  the  public  money  lia- 
ble for  It  when  it  had  been  lost  or  destroyed 
without  any  fault  of  negligence  or  fraud  on 
his  part,  and  when  he  had  faithfully  discliar- 
ged  his  duty  In  regard  to  its  custody  and 
safe-keeping."  And  says,  further:  "If  the 
opinion  or  Judgment  of  the  court  were  based 
upon  a  frank  overruling  of  those  cases,  and 
an  abandonment  of  tiic  doctrines  on  which 
they  rest,  I  should  acquiesce." 

A  number  of  the  courts  of  the  country  have 
held  to  the  doctrine  embraced  in  the  tlilrd  the- 
ory given  by  Mecliem,  as  sliown  above,  name- 
ly, tiiat  the  officer  in  such  cases  is  tlie  debtor 
of  the  public,  and  therefore  cannot  be  ex- 
cused for  lojss  of  public  funds  for  any  rea- 
son. Tiiese  autiiorities  are  cited  In  the  notes 
to  section  .300,  Mechem,  supra.  As  our  sTat- 
ute  e.\pre.s.sly  prohibits  the  use  of  the  public 
funds,  directly  or  indirectly,  by  tiie  city  treas- 
urer, we  cannot  subscribe  to  tlie  doctrine  that 
he  is  a  debtor  to  the  public.  We  think  such 
a  tlieoi-y  is  illogical,  ami  not  supported  by  the 
best  authorities.  We  think  in  such  cases  the 
officer  Is  a  bailee  of  the  funds.  To  hold  that 
tlie  moneys  rccei^-ed  by  him  are  his  own,  and 
tliat  he  may  so  treat  them  on  the  theory  that 
he  is  only  a  debtor  of  the  public,  would.  In 
our  opinion,  lead  to  a  most  vicious  abuse  of 
public  trust,  encourage  malfeasance  In  office 
and  misuse  of  the  public  funds. 

This  brings  us  to  the  consideration  of  the 
rule  embracetl  In  Mechem's  fourth  view,  that 
tlie  "officer  is  regarded  as  standing  In  the  po- 
sition of  a  bailee  for  hire,  and  'bound,  vlrtute 
officii,  to  exercise  good  faith  and  reasonable 
skill  and  diligence  in  the  discliarge  of  his 
trust,  or,  in  otlier  words,  to  bring  to  Its  dis- 
charge that  prudence,  caution,  and  attention 
wliicli  carefid  men  usually  exercise  in  the 
manngement  of  their  own  affairs,'  but  'not 
responsible  for  any  loss  occurring  without 
any  fault  on  his  part.' "  This  tiieory  is  ap- 
liroved  by  Mecliein.  It  is,  in  our  opinion, 
snjiported  fully  b.v  U.  S.  v.  Thomas  and  the 
dissenting  oiiiiiion  of  Mr.  Justice  Miller  in 
tliat  case.  Cumberland  Co.  v.  Peimell,  69 
Me.  :iTu.  In  State  v.  Copeland,  (Tenn.  Sup.) 
.■!4  S.  W.  4"27  (a  case  very  similar  to  the  one 
at  bar),  tlie  court  holds  tiie  officer  not  a  debt- 
or to  the  public,  but  a  trustee,  chargetl  with 
duties  and  liabilities   which  are   Hxcd  and 
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measured  by  the  law  relating  to  his  offlce, 
and  not  almie  by  the  terms  of  his  bond,  the 
ohier  purpose  of  which  Is  to  add  the  security 
of  bondsmen  to  his  personal  responsibility  for 
the  performance  of  the  duties  Imposed  on 
him  by  law.  In  the  case  Jnst  cited,  the  law 
did  not  require,  like  In  the  case  at  bar.  that 
the  officer  should  deposit  the  money  In  his 
own  official  name.  But  this  'he  did  do  In  a 
bank  of  goo<1  standing  and  reputation.  The 
officer  having  acted  with  proper  caution  and 
prudence,  being  guilty  of  no  negligence  or 
bad  faith  In  the  selection  of  the  bank  of  de- 
posit, the  com-r  held  that  be  was  not  liable 
for  the  loss  of  the  funds  by  the  failure  of 
the  bank.  The  same  doctrine  Is  announced 
in  Wilson  V.  People.  (Colo.  Sup.)  34  Pac.  M4, 
and  In  McClure  r.  Board  of  C!om'rs,  Id.  763. 
The  three  cases  last  cited  Involve  the  ques- 
tion of  the  liability  of  public  officers  for  loss 
of  public  funds.  They  are  recent,  and  col- 
late and  review  the  authorities  on  this  Im- 
portant question.  They  hold  that  the  offi- 
cer, under  the  facts  and  circumstances  dis- 
closed. Is  not  liable  for  the  loss  of  public 
funds,  and  show  the  trend  of  recent  adjudica- 
tions to  be  towards  the  fourth  theory  of  this 
subject,  as  given  by  Mechem  In  section  oOl 
of  his  work  on  Public  Offices  and  Officers. 
It  Is  held  that,  when  the  law  requires  an  offi- 
cer to  deposit  public  funds,  a  failure  to  do 
so  is  a  breach  of  his  bond.  Murfree,  Off. 
Bonds,  i  327. 

In  the  case  at  bar  the  law  of  the  state  and 
the  ordinance  of  the  city  both  required  the 
officer  to  deposit  the  money.  By  the  demur- 
rer it  Is  admitted  that  the  officer  deposited  It 
In  a  bank  of  good  standing  and  reputation, 
and  that  he  exercised  good  business  caution 
and  prudence,  and  was  without  fault,  negli- 
gence, or  fraud  in  so  doing.  In  accordance 
with  the  liest  rea.son  and  recent  authorities  on 
the  subject,  we  are  constrained  to  hold  that 
the  facts  pleadeil  in  the  answer,  and  aSmlt- 
ted  by  the  demurrer,  constituted  a  good  and 
sufficient  defense.  With  Mechem,  we  con- 
cede that  the  majority  of  the  cases  and  deci- 
sions are  the  other  way,  but,  like  bim,  we 
think  the  view  we  have  taken  "more  eon- 
sonant  with  reason  and  Justice."  We  believe, 
with  the  court  In  U.  8.  v.  Thomas,  that  In 
such  cases  the  officer  is  "a  bailee  resting  tm- 
der  special  obligations,"  and  that  the  burden 
rests  upon  him  to  show  beyond  any  reasona- 
ble controversy  that  he  has  used  that  pru- 
dence, caution,  and  careful  attention  which 
prudent  men  usually  exercise  in  the  manage- 
ment of  Important  afFalrs,  and  that  he  has 
been  free  from  all  negligence  and  the  slight- 
est imputation  of  fraud  in  the  discharge  of 
his  official  trust.  When  held  to  such  strict 
acconntablUty,  we  are  unable  to  see  why  a 
public  officer  should  be  held  liable  for  a  loss 
which  he  was  unable  to  prevent  when  so  dis- 
charging his  duties,  any  more  than  any  other 
bailee  or  trustee  who  sutfers  a  loss  under  like 
drcnmstances. 

This  view  of  the  case  may  be  said  to  be  In 


conflict  wlt]i  Commissioners  ▼.  Lineberger,  3 
Mont  231.  This  case  fcdiows  strictly  U.  S. 
V.  Prescott.  We  doubt  If  the  facts  In  the 
Montana  case  made  it  necessary  to  invoke 
the  rule  of  the  Prescott  Case.  But,  however 
that  may  be,  the  case  of  Commissioners  v. 
Liineberger,  in  so  far  as  It  confficts  with  the 
views  expressed  in  the  case  at  bar.  Is  overrul- 
ed. The  judgment  appealed  from  Is  reversed, 
and  the  cause  remanded,  with  direction  to 
overrule  the  demurrer. 

BUCK,  J.,  concurs. 

HUNT,  J.  I  concur  In  a  reversal  of  the 
case  solely  upon  the  ground  that  the  statute 
required  the  deposit  of  the  funds  by  the  city 
treasurer  in  a  bank,  and  if  the  treasurer  ex- 
ercised all  reasonable  prudence  and  caution 
In  the  selection  of  a  bank  wherein  to  deposit 
the  funds,  and  was  free  from  negligence  In 
permitting  the  deposit  to  remain  In  the  par- 
ticular bank  selected  as  a  depository,  he  can- 
not be  held  liable  for  funds  lost  by  reason 
of  the  failure  of  the  depository  bank. 


STATE   V.   BERNHEIM. 

(Supreme  Court  of  Montana.     May  17,  1897.) 

Carbiiks— Salk  of  Tickets — Licexsbd  Aobitts — 

Statltort  Reoulatioxs— Police  Pow- 

eb— co.nstititiosalitv. 

1.  Laws  1893,  p.  l.-M)  (Civ.  Code,  §$  978-984), 
was  a  senate  bill,  entitled  "An  act  to  regulate 
the  sale  and  redemption  of  tTansportation  tick- 
ets of  common  carriers."  It  limits  to  agents 
authorized  by  certificates  from  the  carriers  the 
right  to  sell  tickets,  the  certificates  to  be  posted 
for  inspeotnon  by  travelers,  and  requires  each 
agent,  within  10  days  after  his  appointment,  to 
exhibit  his  certificate  to  the  secretary  of  state, 
and  obtain  a  license  as  ticket  seller,  and  pay  to 
the  secretary  a  fee  of  $1.  The  act  makes  It  un- 
lawful for  anyone  to  sell  tickets  without  a 
license,  provides  a  penalty  for  violations,  pro- 
vides for  the  redemption  of  unnsed  tickets,  and 
makes  it  unlawful  for  tickets  to  be  sold  at  oth- 
er than  the  regular  rate.  Held,  that  the  act  was 
a  police  regulation,  and  not  a  bill  for  raising 
revenue,  within  Const,  art.  5,  §  32,  requiring 
such  a  bill  to  originate  in  the  house  of  repre- 
sentatives. 

2.  The  providing  of  penalties  against  viola- 
tions of  the  act  does  not  violate  Const,  art.  5, 
!  23,  requiring  the  subject  of  every  bill  to  be 
dearly  expressed  in  its  titie. 

Appeal  from  district  court,  Lewis  and  Clarke 
county;  H.  R.  Buck,  Judge. 

J.  Bernhelm  was  convicted  of  the  unlawful 
sale  of  a  railroad  ticket,  and  appeals.  Af- 
firmed. 

The  defendant  was  Informed  against  for 
having  sold  a  railroad  ticket  in  violation  of 
the  law.  He  was  tried  and  convicted,  and  ap- 
peals from  the  judgment  of  conviction.  The 
law  under  which  the  defendant  was  convicted 
Is  entitled  "An  act  to  regulate  the  sale  and 
redemption  of  transportation  tickets  of  com- 
mon carriers."  Sess.  Laws  1893,  p.  150;  also, 
sections  978  to  984,  inclusive,  of  the  Civil  Code 
of  Montana.  Section  1  of  the  original  law 
provided  that  the  owner  of  any  railroad  or 
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steamboat  shall  provide  eacb  agent  wbo  Is 
authorized  to  sell  tickets  with  a  certlfleate 
setting  forth  the  authority  of  suca  agent.  If 
the  owner  should  be  a  corporation,  then  such 
certlfleate  must  be  under  the  corporate  seal. 
It  is  the  duty  otf  the  agent  to  keep  the  certifi- 
cate conspicuously  posted  for  the  Information 
of  travelers.  He  must  also,  within  10  days 
thereafter,  exhibit  the  same  to  the  secretary 
of  state,  and,  upon  payment  of  a  license  fee 
of  one  dollar,  the  secretary  of  state  issues 
to  such  agent  a  license  under  the  seal  of  the 
state  of  Montana,  which  authorizes  persons  so 
receiving  the  same  to  engage  in  the  business 
of  selling  tickets  of  the  common  carrier  from 
whom  he  holds  his  appointment.  This  license 
is  also  required  to  be  kept  conspicuously  poet- 
ed.  Section  2  makes  It  unlawful  for  any  per- 
son who  has  not  thus  been  aiH>ointed  to  seU 
tickets.  Section  3  provides  a  penalty  for  the 
violation  of  the  second  section  of  this  act. 
Section  4  makes  it  the  duty  of  every  agent  so 
autliorized  to  sell  tickets  to  exhibit  his  au- 
thority to  any  oflBcer  of  the  law  who  may  re- 
(|uest  him  so  to  do.  Section  5  provides  for  the 
redemption  of  the  una«ed  portion  of  any  tick- 
et, and  prohibits  the  sale  by  any  peyson  of 
such  ticket,  or  of  the  unused  jwrtion  of  such 
ticket,  otherwise  than  by  presentation  for  re- 
demption under  the  terms  of  this  act.  A  vio- 
lation ot  the  provisions  of  this  act  subjects 
tiie  party  offending  to  a  specified  i>enalty. 
Section  C  provides  a  penalty  for  the  unreason- 
able refusal  of  a  railroad  company  or  other 
common  carrier  to  re<leem  its  tickets,  as  re- 
tiuired  by  section  5.  Section  7  makes  it  un- 
lawful for  any  tlcket-.selllug  agent  or  common 
carrlw  to  di«<]H>ge  of  tickets  at  a  greater  or 
less  price  than  the  regular  rate  for  the  same. 

Henry  C.  Smith  and  Thompson  rampl)ell, 
for  appellant.  C.  B.  Nolan.  Atty.  Gen.,  for  the 
State. 

HUNT,  J.  (after  stattag  the  facts).  The  ap- 
pellant as.snils  tlie  validity  of  tlie  act  of  the 
legislature  under  which  the  defendant  was 
convicted.  He  does  not,  however,  ask  the 
i-ourt  to  declare  it  In  violation  of  article  3  of 
section  27  of  the  constitution  of  the  state,  and 
the  fifth  amendment  of  the  con-stltutlon  of  the 
T'nitcd  States,  which  provide  that  "no  person 
shall  be  deprived  of  life,  liberty  or  proiierty 
without  due  process  of  law,"  but  relies  en- 
tirely upon  these  two  propositions:  First.  Be- 
cause the  bill  was  one  for  raising  revenue  for 
the  state  of  Montana,  and,  it  being  conceded 
that  it  originated  In  the  senate,  he  argues 
that  it  violates  the  provisions  at  article  5  of 
section  32  of  the  constitution  of  the  state, 
which  reads  as  follows:  "All  bills  for  raising 
revenue  slinil  originate  in  the  hou.'<e  of  repre- 
sentatives. Init  the  senate  may  pro|>ose  amend- 
ments as  In  the  ease  of  other  bills.''  Second- 
ly. Because  the  constitutional  provision  (»ec- 
tion  23  of  article  5  of  the  constitution  of  the 
state)  requiring  the  subject  of  every  bill  to  be 
clearly  exiiressed  in  Its  title  was  violated  at 


least  to  the  extent  of  rendering  tlie  penalty 
clauses  of  the  law  void  by  the  omission  to  In- 
clude expressed  sufilcient  references  to  those 
clauses  of  the  bill  which  Imposed  a  punish- 
ment for  violation  of  the  law. 

The  argument  of  counsel  that  the  law  un- 
der consideration  Is  a  revenue  law  Is  based 
upon  the  fact  that  a  license  fee  of  one  dol- 
lar must  be  paid  to  the  secretary  of  state 
for  the  license  provided  for  in  section  1  of 
the  act.  This  fee  must  lie  paid  by  the 
agent  of  the  railroad  company,  who  is  au- 
thorized to  sell  tickets  to  the  secretary  of 
state,  who  in  turn  Issues  tlie  license  to  the 
pel-son  authorized  to  engage  in  the  buslnes-s 
of  selling  tickets  of  the  common  carrier, 
from  whom  he  holds  his  appointment  as 
agent.  It  Is  contended  that,  because  this  li- 
cense may  become  a  source  of  revenue  to 
the  slate,  the  law  providing  for  this  revenue 
is  a  revenue  law,  within  the  meaning  of  the 
section  of  the  coustitution  referred  to.  The 
first  clause  of  section  32  of  article  5  of  the 
constitution  of  Montana,  in  its  requirement 
that  "all  bills  for  raising  revenue  shall  orig- 
inate In  the  house  of  representatives."  is 
Identical  with  the  language  of  section  7  of 
article  1  of  the  constitution  of  the  t'uited 
States,  while  the  remaining  clause,  permit- 
ting amendments  by  the  senate,  is  sulistan- 
tially  similar  to  a  like  clause  of  the  federal 
constitution.  This  exclusive  right  of  the 
house  of  representatives  to  originate  l)ills  for 
raising  revenue  having  been  obviously  bor- 
rowed from  the  federal  constitution.  Into 
which.  Judge  Story  says,  it  found  Its  way 
originally  from  similar  privileges  exercised 
by  the  British  house  of  commons,  we  natu- 
rallyturn  to  the  construction  of  similar  words 
by  the  federal  courts.  In  order  to  learn  their 
views  of  what  are  properly  "bills  for  rais- 
ing revenue."  In  the  case  of  U.  S.  v.  Ma.vo. 
26  Fed.  Cas.  1231.  decided  in  1813.  Judge 
Story,  In  discussing  liability  for  penalties 
under  the  euiliargo  acts,  used  this  laugtiige: 
"It  Is  argued  tlint  the  present  is  a  case  aris- 
ing under  the  revenue  laws  of  the  l'nite<l 
States,  and  that  In  au  enlarged  sens?  these 
words  embrace  all  laws  where  any  fine  or 
forfeiture  accrues  to  the  government.  I 
have  no  difficulty  in  rejecting  this  construc- 
tion, as  it  would  draw  witliin  its  grasji  ev- 
ery crime  to  wlilch  a  ixK-uniary  fine  or  for- 
feiture attaclies  by  law.  of  whatsoever  char- 
acter It  might  be;  and  I  niiglit  add  tliat  not 
a  single  law  tnfiicting  a  forfeiture  would  es- 
cape its  coinprelieusive  power.  Tlie  true 
nicnning  of  'revenue  laws"  in  this  clause  is 
such  laws  as  ore  made  for  the  direct  and 
avowed  purpose  for  creating  and  securing 
revenue  or  public  fuuds  for  tlie  service  of 
tlie  government.  No  laws  whose  collateral 
and  hidirect  operation  might  possibly  con- 
duce to  the  public  or  fiscal  wealth  are  witliln 
the  scope  of  the  provision.  The  argument 
on  this  head  therefore  utterly  falls."  Story, 
years  afterwards.  In  his  treati.se  on  the  (Con- 
stitution (section  88U),  again  wrotq  as  fol- 
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lows:  "What  bDU  an  propeilr  1>UI>  for 
nUslns  revenue,'  in  tbe  sense  of  the  constl- 
tatlon,  has  been  a  matter  of  some  discussion. 
A  learned  commentator  snpposea  that  every 
bill  wliich  Indirectly  or  consequentially  may 
raise  revenue  Is,  within  tbe  sense  of  the  con- 
stitution, a  revenue  bill.  He  therefore  thinks 
that  the  bills  for  establishing  the  post  office 
and  the  mint  and  regulating  the  value  of  for- 
eign coin  belong  to  this  class,  and  ought  not 
to  have  originated,  as  In  fact  they  did,  In 
the  senate.  But  tbe  practical  construction 
of  the  constlturlon  has  been  against  his  opin- 
ion. And,  Indeed,  tbe  history  of  tbe  origin 
of  tbe  power  already  suggested  abundantly 
proves  that  It  has  been  confined  to  'bills  to 
levy  taxes'  In  tbe  strict  sense  of  the  words, 
and  has  not  been  understood  to  extend  to 
bills  for  other  purposes,  which  may  inci- 
dentally create  revenue.  No  one  supposes 
that  a  bill  to  sell  any  of  the  public  lauds,  or 
to  sell  public  stock,  is  a  bill  to  raise  revenue 
In  tbe  sense  of  the  constitution.  Much  less 
would  a  bill  be  so  deemed  which  merely  reg- 
ulated the  value  of  foreign  or  domestic  coins, 
or  authorized  the  discharge  of  insolvent 
debtors  upon  assignments  of  their  estates  to 
the  United  States,  giving  a  priority  of  pay- 
ment to  tbe  United  States  in  case  of  in- 
solvency, although  all  of  tbem  might  Inci- 
dentally bring  revenue  into  tbe  treasury." 
This  construction  by  Judge  Story  has  been 
expressly  approved  by  the  supreme  court  in 
0.  S.  V.  Norton,  01  U.  S.  568.  See,  also.  The 
N'ashvllle,  4  Blss.  188,  Fed.  Cas.  No.  10.023. 

Tested  by  these  rules,  we  are  clearly  of  the 
belief  that  there  is  nothing  In  tbe  context 
of  tbe  bill  to  Justify  the  opinion  that  tbe  mo- 
tive of  the  legislature  in  passing  It  was  to 
raise  revenue  for  the  state.  Tbe  more  gen- 
eral object  of  the  law,  as  expressed  by  Its 
provisions  and  title,  was  to  regulate  tbe  sale 
of  railroad  and  steamboat  transportation, 
limltiDg  the  right  of  sale  of  tickets  to  those 
designated  as  agents  by  the  carriers,  to  the 
end,  doubtless,  of  preventing  violation  of 
agreements  under  which  transportation  com- 
panies often  sell  their  tickets  to  original  par- 
chasers,  and  to  prevent  fraudulent  practices 
upon  the  public  as  well,  and  to  provide  for 
tbe  redemption  of  certain  tickets  or  coupons 
by  carriers. 

We  need  not  dwell  upon  that  feature  of  ap- 
pellant's argument  that  the  license  charge  or 
fee  for  tbe  transaction  of  the  business  of  an 
agent  Is  a  tax,  as  the  word  "tax"  is  em- 
ployed In  section  1  of  article  12  of  the  con- 
stitution, which  provides  that  "the  leglslsr 
tlve  assembly  may  also  impose  a  license  tax 
both  upon  persons  and  upon  corporations 
doing  business  In  the  state,"  desigued  to 
raise  money  for  public  purposes.  The  stat- 
ute not  being  for  revenue  purposes,  we  re- 
gard it  as  a  police  regulation,  adopted  by 
tbe  legislature  in  the  exercise  of  tbe  police 
power,  and  certainly  not  In  conflict  with  the 
constitutional  provision  which  the  appellant 
says  It  violates. 


As  nld  before  la  this  opinion,  tbe  qneatlon 
whether  or  not  the  law  itself  violates  the 
United  States  and  state  constitntion  by  at- 
tempting to  deprive  a  man  of  bis  "property" 
without  due  process  of  law  Is  not  presented 
for  our  consideration,  and  we  bave  assumed 
throughout  that,  unless  the  points  relied  on 
by  appellant  are  well  taken,  the  law  Is  yalidi 
and  must  be  upheld. 

Nor  is  there  merit  In  tbe  point  that  tb< 
subject  of  tbe  act  is  not  clearly  expressed  li 
tbe  title.  Tbe  subject  of  tbe  law  Is  the  regu- 
lation of  the  sale  and  redemption  of  tickets. 
As  an  incident  of  regulation,  penalties  are 
provided  against  violation  of  tbe  law.  Tbe 
provisions  for  these  penalties  are  part  of  the 
methods  tor  the  regulation,— means  whereb.v 
tbe  regulation  may  be  effectuated.  Experi- 
ence amply  demonstrates  that  to  regulate  a 
particular  business  by  law,  and  put  a  stat 
ute  regulating  It  into  practical  and  etfectivi 
operation,  there  must  be  punishments  pro 
scribed  and  Imposed  upon  those  who  violat< 
its  commands.  But  such  penalties  need  no' 
be  Included  in  the  title,  for  they  are  bu 
"ends  and  means  necessary  or  convenient  foi 
the  accompllsbment  of  the  general  object.' 
Cooley,  Const.  Lim.  p.  172;  Insurance  Co.  v 
Raymond,  70  Mich.  485,  38  N.  W.  474;  Ca 
nal  Co.  V.  Bright,  8  Colo.  144,  6  Pac.  142. 
State  V.  Stunkle,  41  Kan.  450.  21  Pac.  C7.". 
Howell  V.  State,  71  Ga.  224.  Tbe  judgmcu 
Is  affirmed. 


PEMBEUTON,  C.  J. 
disqualified. 


concurs.     BUCE,  3.. 


(20  Mont.  5)1 

EDWARDS  V.  SPALDING  et  al.' 

(Supreme  Court  of  Montana.     June  14,  1897. 

Assignment  op  Lease  —  Stjltctb  or  Fkadds-  : 
Consideration — Release  of  Assignor. 

1.  A  contract  accepting  the  assignment  of  « 
lease  made  to  a  firm,  and  assuiudnf;  tbe  obliea-  , 
tioDB  thereof.  Is  not  within  the  statute  of  frauds, 
though  the  sienature  of  the  assignor  is  in  the 
firm  name,  where  it  la  executed  by  a  member 
of  the  firm  BUthori7.ed  by  the  other  memtiers. 
and  where  the  assiicneea  have  taken  possession 
of  the  demised  premises  and  have  pnid  rent. 

2.  The  assignment  of  a  lease  is  a  suBlcient  con- 
■Jderarton  for  the  payment  of  rents. 

8.  The  mere  acceptance  of  rent  from  the  as- 
signee of  a  lease  does  not  release  the  assignor. 

Appeal  from  district  court,  tiowls  and  Clarke 
coimty;   Henry  N.  Blake,  Judge. 

Action  by  Mary  Edwards  against  W.  S.  Spal- 
ding and  F.  A.  Canfleld.  From  a  Judgment  foi 
plaintiff,  defendant  Spalding  appeals.    Affirmed. 

This  la  an  action  to  recover  rent.  It  appears 
from  the  record  and  pleadings  tliat  on  tbe  28tb 
of  January,  1892,  the  plamtlff  entered  bito  i\ 
contract  with  N.  Dysinger,  George  H.  Dys!nger. 
and  F.  A.  Canfleld,  one  of  tbe  defendants  bi'rv- 
In,  co-partners  doing  business  under  the  finu 
name  of  the  N.  Dysinger  Company,  by  which 
she  leased  to  them  certain  pruml^ics  situated  in 
tbe  city  of  Helena,  and  which  are  descrilitd  in 
sold  contract;   that  under  and  in  pursuance  ol 


i  For  opinioa  «m  rehearing,  see  4U  Pac.  601. 
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tbe  proTliilons  ot  said  contrsct  U:c  said  N.  Dy- 
finger  Company  went  Into  possession  of  tb€ 
premises,  and  remained  in  iios;-e:ssion  of  the 
same  until  June  29,  1802,  wiien  said  fli-m  as- 
signed its  interest  in  said  contract  by  its  con- 
tract in  writing  indorsed  thereon  as  follows: 
"Helena,  MonUtna,  June  20th,  1S02.  For  value 
receired  the  undersigned,  the  N.  Dysingcr  Com- 
pany, hereby  sell  and  assign  to  W.  S.  Spalding 
and  F.  A.  Canfield  all  of  our  right,  title,  and 
interest  in  and  to  the  ann3xed  lease.  [S!gaedJ 
The  N.  Dysinger  Company."  It  further  ap- 
pears that  at  the  time  of  this  assignment,  and 
as  a  part  of  such  transaction,  the  defendants 
in  this  RUit  undertool;  by  their  contract  in  writ- 
ing, indorsed  on  said  lease  and  mulcr  said  as- 
signment, as  follows:  "We,  W.  S.  Spalding 
and  F.  A.  Cautield,  hereby  accept  the  foro^o- 
ing  assignment;  and,  for  value  received,  we 
hereby  assume  all  the  obli^tious  of  said  lease 
on  the  part  of  the  lessees  to  be  iierformed,  and 
agree  to  carry  them  out  [Signed]  W.  S.  Sj  al- 
dhig.  P.  A.  Canfield."  Th's  a^sigumeut  was 
con-scnted  to,  and  said  undertalchig  by  the  de- 
fendants accepted,  by  the  plaUitiff,  by  her  writ- 
ten indorseuieut  on  said  lease,  and  under  the 
undertaking  of  the  defcndanis,  as  follows:  "In 
consideration  of  the  foregoing,  I  hereby  con  eat 
to  the  said  assignment.  [Signed]  Mary  Ed- 
wards." Tbe  defendants  went  into  the  i)os-;cs- 
sion  of  tbe  premises,  and  occupied  tlic  s;inie  for 
some  time,  under  the  assignment  to  them  by  th«> 
N.  Dysinger  Company.  This  .«u:t  is  b:-0'igiit 
to  recover  of  the  defendants  the  sum  of  ?0W.- 
30,  claimed  to  be  due  as  rent  for  said  premises. 
Only  the  defendant  Spalding  answered.  lie  ad- 
mitted the  execution  of  the  lease  by  phihitiflf 
to  the  individual  memtiers  of  tbe  N.  Dyslnner 
Company,  but  denied  tliat  it  was  executed  to 
them  aa  a  co-partnership:  admitte.i  the  n>$i.:ni- 
ment  as  stated  in  the  complaint  by  the  N.  Dy- 
singer Company,  and  the  entering  Info  tlie  con- 
tract executed  and  signed  by  S|;aiding  an.l  his 
co-defendant,  assuming  the  obligation  to  pay 
and  to  perform  the  conditions  of  tlie  Icnce  as  al- 
leged In  the  conip'alnf.  D.'fend'nt  di?!iled  t'.iat 
he  remalnid  in  pos.'^es.-'ion  of  tiie  prim  ses  1  .nxtr 
tlian  until  tlie  17th  day  of  August,  1892,  wlien 
he  alleges  he  delivered  possession  of  the  prem- 
ises to  Joseph  Gokey,  Romeo  Lavigne.  and  his 
co-defendant  F.  A.  Canfield.  Ho  furtiier  al- 
leged tliat  the  rents  were  fu  ly  paid  during  t'.ie 
time  be  was  in  the  possession  of  the  picniises. 
The  defendant  also  denied  the  amount  all.-god 
to  be  due,  or  any  sum  due  from  liim  to  the 
plaintilf.  For  serarate  defeuf es,  dcfenJant  al- 
leged:    First   "That  on  or  about  the  


day  of  August,  1804,  the  plnintitf,  through  her 
son  and  agent  Franli  G.  Edwan's.  witiioat  the 
knowledge  or  consent  of  the  defendants  or  ei- 
ther of  the  lessees  named  in  said  lease,  or  of 
tbe  parties  to  whom  this  defendant  delivered 
the  possession  of  said  premises,  obtained  the 
key  to  said  premises,  and  entered  Into  possession 
thereof,  evicted  the  occupants  thereof,  and  stor- 
ed merchandise  In  said  premises,  and  has  con- 
tinued to  occupy  the  basement  of  said  prem- 
isea  as  a  storeroom."     Second.  "The  defend- 


ant alleges  that  tbe  written  contract  by  whicb 
he  and  bis  co-defendant  Canfield,  assumed  the 
obligations  of  the  original  lease,  M'as  and  is  null 
and  void,  for  the  reason  that  neither  said  con- 
tract nor  the  pretended  assignment  of  said  lease 
are  subscribed  by  either  George  N.  Dysinger 
or  N.  Dysinger,  or  their,  or  either  of  their,  law- 
fully authorized  or  other  agent,  as  prescribed  by 
sections  219  and  220  of  the  fifth  division  of  the 
Compiled  Statutes  of  Montana."  Third.  'That 
on  the  17th  day  of  August  1802,  this  defendnut 
delivered  the  passession  of  tbe  premi.-'es  to  Jo- 
seph Gokey,  Romeo  Lavigne,  and  his  co-de- 
fendant, who  entered  Into  possession  thereof 
with  knowledge  and  consent  of  the  plaintiff 
herein,  and  paid  the  rent  thereof  according  to 
the  terms  of  said  lease  for  a  period  of  severai 
mouths  after;  that  said  plaintiff  accepted  said 
rent  from  said  last-named  parties,  and  never 
made  any  demand  for  rent  for  said  premises 
upon  this  defendant  until  about  the  time  of  the 
commencement  of  tliis  action;  this  dcfen.lant 
chilming  that  by  reason  thereof  the  plaintiff  ac- 
cepted said  parties  as  her  tenants,  and  thereby 
released  tills  defendant  from  all  ob  ligations  un- 
der said  lease."  Fourth.  "This  defendant  al- 
leges tliat  there  was  uo  consideration  for  tbe 
contract  bj'  Vblch  he  and  his  co-defendant  as- 
sumed the  obligations  of  the  orlgin.il  lessees  of 
said  lease,  and  that  the  same  Is  void  for  want 
of  consideration."  The  plaintiff  demuired  to 
tiie  second,  third,  and  fourth  separate  defenses 
pleaded  by  defendant  Spalding  for  the  reason 
that  they  did  not  state  facts  suflicient  to  consti- 
tute a  defense,  and  that  the  tliird  separate 
defense,  which  attempts  to  plead  a  release  by 
tlie  plaintiff  of  the  defendant,  is  ambiguous  and 
uncertain,  and  that  it  does  not  state  how  plain- 
tiff accepted  the  parties  named  In  said  special 
defense  as  her  tenants,  or  that  she  did  any 
other  act  except  to  receive  the  rent  due  on  said 
premises  from  the  parties  occupying  the  same, 
or  whetlier  plaintiff  i-eleased  this  defendant  by 
Instnunent  In  writing  or  orally.  The  coivt  sus- 
tained this  demurrer,  whereupon  the  pl;ilntlff 
filed  a  replication  denying  the  agency  of  FYank 
O.  Edwards,  anJ  denying  that  he  or  anybody 
else  ever  In  any  manner  evicted  the  defendant 
or  any  other  person  or  persons  from  said  prem- 
ises. Tlie  case  was  tried  to  a  Jury,  who  re- 
turned a  verdict  for  pla'ntlff  In  accordance  with 
the  prayer  of  the  complaint,  and  upon  which 
verdict  a  judgment  was  rendered  a.srainst  the 
defendant.  The  defendant  appeals  from  the 
Judgment  and  an  order  overruling  a  nut  on  for 
a  new  trial. 

McConnell,  Gunn  &  McConnell,  for  appel- 
lant   T.  J.  Walsh,  for  respondent 

PEMBERTON,  0.  3.  (after  stating  the 
facts).  The  only  material  question  Involved 
In  this  appeal  Is  as  to  whether  the  court  be- 
low erred  In  sustaining  plalntlfTs  demurrer  t» 
the  separate  special  defenses  pleaded  in  de- 
fendants' answer.  Tbe  second  separate  de- 
fense alleged  that  the  assignment  of  the  lease 
to  defendants  by  the  N.  Dysinger  Comi>an7 
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was  void  because  not  signed  by  the  Individual 
members  of  said  firm.  The  third  separate 
defense  allegeil  that  there  was  no  considera- 
tion for  the  assignment,  or  the  assumption  of 
the  obUgations  of  the  original  lessees  by  de- 
fendants, and  that  the  sivme  Is  therefore  void. 
As  these  two  defenses  Involve  the  statute  of 
frauds,  we  will  treat  them  together.  We 
think  there  can  be  no  question  as  to  the  fact 
that  the  lease  was  made  to  the  Dysingere  and 
Canfleld  as  members  of  the  co-partnership 
known  as  the  N.  Dyslnger  Company.  The 
lease  so  states.  The  evidence  shows  that  the 
Arm  took  [lossession  of  the  premises,  and  used 
and  occupied  them  for  the  benefit  of  the  co- 
partnership until  they  assigned  the  lease  to 
defendants.  The  lease  was  partnership  prop- 
erty. The  firm  as-slgnctl  It  to  tlie  defend- 
ants. The  appellant  says  he  and  his  co-de- 
fendant went  Into  Ihe  ijosseslson  of  the  prem- 
ises under  the  as.signnient  by  the  tirm,  and 
that  he  paid  all  the  rents  due  while  he  and 
his  co-defendant  held  possession  under  that 
assignment.  The  lease  being  iwrtnership 
property,  the  assignment  thereof  by  one  of 
the  firm  was  valid,  if  done  by  authority  of 
the  other  members  of  the  firm,  or  ratified  by 
them.  McGahan  v.  Bank,  156  U.  S.  219,  15 
iilnp.  Ct.  347;  1  Devi.  Deeds,  ff}  110,  111; 
Wilson  ▼.  Hunter,  14  Wis.  744.  The  evidence 
in  this  case  shows  that  the  lease  was  signed 
by  N.  Dysinger  with  G.  Dysinger's  consent. 
Canfleld,  the  other  partner,  ratified  it  by  ac- 
cepting the  assignment,  and  agreeing  in  writ- 
ing to  pay  the  rents.  The  appellant,  hav- 
ing accepted  the  assignment  of  the  lease  in 
writing,  and  agreeing  thereby  to  pay  the 
rents,  and  having  taken  possession  of  the 
premises  under  the  assignment  by  the  N. 
Dysinger  Company,  and  having  paid  the  rents 
while  In  possession,  placed  himself  in  a  po- 
sition where  he  could  have  enforced  a  specif- 
ic performance  of  the  contract  against  the  N. 
Dysinger  Company,  if  that  firm  had  refused 
to  perform  its  contract;  and,  of  course,  the 
firm  could  have  enforced  the  contract  against 
him.  Under  such  circumstances  the  contract 
is  taken  out  of  the  statute  of  frauds,  and  the 
appellant  Is  not  In  a  position  to  resist  a  re- 
covery upon  the  contention  that  the  contract 
is  void  under  that  statute.  Scott  v.  Bush,  26 
Mich.  418:  Nelson  v.  Implement  Co.,  96 
Ala.  515,  11  South.  695;  Abbott  v.  Draper, 
4  Deuio,  51;  Wallace  v.  Scoggins  (Or.)  17 
Am.  St.  Rep.  749,  and  notes  (s.  c.  21  Pac.  558); 
Reed,  St.  Frauds,  §§  2.S1,  381.  We  are  una- 
ble to  find  any  support  for  the  contention  that 
there  was  no  consideration  to  support  the  as- 
signment of  the  Dysinger  Company  to  appel- 
lant and  his  co-defendant,  and  their  accept- 
ance thereof  In  writing,  and  agreement  to 
pay  the  rents  of  the  premises.  The  assign- 
ment of  the  lease  to  them,  which  we  hold  to 
be  valid  and  binding,  was  a  sufficient  consid- 
eration, in  law  and  equity,  for  the  payment 
of  rents  by  them.  In  a  written  contract,  a 
consideration  is  presumed.  Section  2169,  Civ. 
Code. 


The  fourth  separate  defenso  of  appellant  al- 
leged, or  attempted  to  allege,  a  release  of  de- 
fendant, by  showing  that  plaintiff  accepte<l 
rent  of  the  parties  to  whom  appellant  assign- 
ed his  Interest  in  the  lease.  The  evidence  is 
not  satisfactory  that  this  allegation  is  true.  It 
Is  the  only  allegation  on  which  appellant  bases 
his  contention  of  release.  The  plaintiff  In  her 
testimony  says  that  Canfleld  paid  what  rent 
was  paid.  Canfleld  is  one  of  the  parties  that 
the  Dysinger  Company  assigned  the  lease  to, 
and  to  which  assignment  plahitiS  assented. 
But,  if  It  were  undisputed  that  plahitlff  accept- 
ed rent  from  the  api)ellant's  assigns,  this  alone 
would  not  show  a  release  of  appellant.  There 
is  no  allegation  in  the  special  defense  that 
plaintiff  accepted  appellant's  assigns  as  her 
tenants.     Hunt  v.  Gardner,  39  N.  J.  Law,  531. 

We  see  no  error  in  the  action  of  the  court 
in  sustaining  the  demurrer  to  appellant's  an- 
swer. The  matters  specially  pleaded  con- 
stituted no  defense.  There  is  no  substantial 
evidence  to  support  the  defense  that  Frank  Kd- 
wards,  the  son  of  plahitlff,  was  her  agent  in 
the  matter,  and  that  he  evicted  the  assigns  of 
the  appellant  from  the  leased  premises.  There 
is  no  merit  in  this  defense.  It  seems  that  in 
this  case  the  appellant,  when  he  assigned  his 
Interest  in  the  lease,  neglected  to  protect  him- 
self against  the  default  of  his  assigns.  If  the 
result  is  a  hardship  to  him,  it  is  attributable 
to  his  own  negligence.  That  is  all  there  Is  in 
the  case.  The  Judgment  and  order  appealed 
from  are  afilrmed. 

HUNT  and  BUCK,  JJ.,  concur. 


WHITESIDE  V.  SCHOOL  DIST.  NO.  6  OF 

FLATHEAD  COUNTY  et  al. 
(Supreme  Com-t  of  Montana.     June  21,  1897.) 

Mbchasics'    Liens  —  Pkoferty    Subject    to  — 
ScnooL  HocsEs. 

1.  The  mechanic's  lien  law  havinK  omitted  to 
expressly  give  the  riglit  to  a  lien  on  such  a  build- 
ing, a.  subcoiitrartor  has  no  lieu  for  work  done 
or  materials  furnished  in  the  construction  of  a 
public  strhool  house. 

2.  Comp.  St.  1887,  dlv.  1,  i  321,  subd.  9, 
after  providing  that  public  property  shall  be  ex- 
empt from  execution,  declares  that  "no  article 
or  species  of  property  mentioned  in  this  section 
shall  be  exempt  from  execntion  issued  on  a 
judgment  recovered  for  its  price."  Held  not  to 
render  a  school  house  subject  to  sale  to  enforce 
the  lien  of  a  suix^ontractor  for  work  done  or 
materials  furnished. 

Appeal  from  district  court,  Flathead  coun- 
ty; Charles  W.  Pomeroy,  Judge. 

Action  by  Fred  Whiteside  against  school 
district  No.  5  of  Flathead  county  and  others. 
From  a  judgment  in  favor  of  defendants, 
plaintiff  appeals.    Affirmed. 

W.  N.  Noffsinger  and  M.  D.  Baldwin,  for 
appellant  C.  B.  Nolan,  Atty.  Qen.,  for  re- 
spondents. 

HUNT,  J.  Plaintiff  brought  this  action  to 
enforce  a  mechanic's  lien  against  certain  lots 
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of  ground  alleged  to  belong  to  the  defendant 
school  district  No.  6,  Flathead  county,  Mont, 
and  the  buildings  and  improrenicnts  there- 
on, for  material  and  labor  furnished  and  used 
in  the  erection  of  a  school  house.  Plaintiff 
•was  a  subcontractor,  with  a  balance  due  him 
by  the  contractor.  The  question  raised  is 
whether  such  a  lien  can  be  enforced  against 
a  school  house  and  lots  held  by  school  trus- 
tees for  uses  of  a  public  school.  Bolsot,  a 
late  and  careful  writer  on  mechanics'  Uens, 
states  the  law  as  follows:  "There  can  be  no 
mechanic's  lien  on  public  property  unle-ss  the 
statute  creating  such  Hen  expressly  so  pro- 
vides, since  such  a  Uen  would  be  contrary  to 
public  policy,  and  would  also  be  incapable  of 
enforcement,  public  property  not  being  sub- 
ject to  forced  sale.  •  •  •  Public  school 
buildings  are  also  exempt  from  mechanics' 
Hens."  2  Jones,  Liens,  {  137,  lays  down  the 
same  rule  that  mechanic's  Hen  laws  do  not, 
in  the  absence  of  express  provisions,  apply 
to  public  buildings,  on  grounds  of  public 
policy.  Phillips  on  Mechanics'  Liens,  §  170, 
also  writes  that  under  an  ordinai-y  statute  a 
Hen  cannot  be  acquired  for  work  done  or  ma- 
terials furnished  towards  the  erection  of  a 
public  school  house,  erected  In  accordance 
with  public  law,  and  that,  where  a  remedy 
is  provided  by  statute  for  the  collection  of 
judgments  and  debts  created  by  public  func- 
tionaries, a  mechauic'.'*  lieu  against  a  public 
school  house  is  impliedly  prohibited,  and 
cannot  be  enforced.  The  copious  citations 
of  cases  In  the  notes  of  these  several  au- 
thors full.v  sustain  the  text  laid  down  by 
each  of  them.  Some  of  the  more  recent 
cases  are  Hovey  v.  Town  of  East  Provi- 
deueo,  17  R.  I.  81,  20  Atl.  2(>5;  Mayrhofer  v. 
Board  of  Kduoatlon,  89  Cal.  110,  20  Pac.  646; 
Fntout  V.  Commissioners.  102  Ind.  223,  1  N. 
K.  389;  I'ortland  Lumbering  &  Manuf'g  Co. 
V.  School  District  No.  1,  13  Or.  283.  10  Pac. 
.sr>0;  .Tordan  v.  Board  of  Kducatlon,  39  iiinn. 
Z<»9,  39  N.  W.  801.  Most  of  the  decisions 
base  tlielr  reasoning  upon  the  ground  of  pub- 
lic policy,  and  point  out  that  it  is  easy  to 
see  what  detriment  might  follow  If  lands 
and  buildings  held  for  public  uses— -as,  for 
instance,  common  schools— could  be  sold  to 
satisfy  the  debts  or  defaults  of  municipal 
corporations  having  the  legal  title.  In  the 
(California  case  cited  above  the  court  involi- 
ed  the  general  doctrine  that  "the  state  Is  not 
bound  by  general  words  in  a  statute  which 
would  operate  to  trench  upon  Its  sovereign 
rights  injuriously  affecting  its  capacity  to 
perform  Its  functions  or  establish  a  right  of 
action  against  it,"  and  the  court  applied  the 
familiar  rule  of  construction  heretofore  cited 
by  holding  that  by  the  omission  In  the  stat- 
ute to  mention  public  buildings  it  was  mani- 
fest from  the  whole  statute  of  that  state  that 
they  were  not  included.  We  believe  that  un- 
<!(>r  the  statute  of  this  state,  construing  it 
according  to  tlie  rule  laid  down  In  the  fore- 
going cases,  it  was  not  Intended  to  give  to 
a  mechanic  who  Is  a  subcontractor  a  lien  for 


work  done  or  materials  furnished  In  the  con- 
struction of  a  public  school  house.  The 
omission  of  the  express  right  to  a  lien  ui>ou 
such  a  building  and  property  shows  that  It 
was  not  intended  to  be  included  within  the 
provisions  of  the  law  for  reasons  of  public 
policy.  It  Is  evident  that  the  legislature  did 
not  mean  to  disturb  this  almost  universal 
rule  of  statutory  construction.  By  section 
321,  div.  1,  Comp.  St.  1887,  public  buildings 
and  lots  are  exempt.  This  includes  public 
school  houses  and  lots. 

The  appellant  contends,  however,  that  the 
very  last  clause  of  subdivision  9  of  the  ex- 
emption statute  renders  a  school  bouse  sub- 
ject to  the  levy  of  an  execution.  After  pro- 
viding that  public  property  shall  be  exempt, 
the  statute  continues:  "But  no  article  or 
species  of  property  mentioned  in  this  section 
.shall  be  exempt  from  execution  issued  upon 
a  judgment  recovered  for  its  price,  or  upon 
a  mortgage  thereon."  But  we  think  that  the 
language  quoted  Is  entirely  inapplicable  to 
the  case  of  a  subcontractor  who  is  seeking 
to  foreclose  a  mechanic's  lien.  Not  having 
the  right  to  subject  the  property  to  the 
Hen,  it  should  not  be  subjected  to  a  sale  to 
enforce  such  Hen.  State  v.  Tledemann,  69 
Mo.  306.  Whatever  may  be  the  rights  of  a 
direct  Judgment  creditor  of  the  school  dis- 
trict, who  has  sold  property  to  the  trustees 
for  public  uses.  It  is  certain  that  the  statute 
does  not  mean  to  limit  the  previous  general 
words  of  exemption  by  permitting  a  school 
house  to  be  sold  luidcr  an  execution  in  favor 
of  a  subcontractor  who  has  no  special  Hen. 
for  a  small  part  of  Its  value,  and  perhaps  to 
be  forever  lost  to  the  school  district  before 
funds  could  be  collected  by  a  tax  levy  where- 
with to  pay  the  amount  of  the  debt  The 
Judgment  is  affirmed. 

PBMBEKTON,  C.  J.,  and  BUCK,  J.,  concur. 


MUTUAL    BENEFIT    LIFE    INS.    CO.    v. 

WINNE  et  al. 
(Supreme  Court  of  Montana.     Jane  14,  1897.) 

FoKBiGX  Corporations  —  Contracts  —  Curativb 
Act— Constitutional  Law— Statutes— Amssd- 

MENT      KBTROSPECTIVB    LEGISLATION. 

1.  Comp.  St.  1887,  c.  24,  §  444,  providing 
that,  if  any  foreicn  corporation  eommeuee  to  do 
business  in  Montana  without  first  iiliug  certain 
statements  and  certificates,  it  shall  forfeit  to  the 
people  $10  a  day,  and  all  acts  and  contracts 
made  by  it  (luring  the  time  it  neglects  to  make 
such  filinK  ".shall  be  void  and  invalid  as  to  such 
incorporation,"  renders  a  mortgage  given  it  be- 
fore such  filing  merely  voidable. 

2.  A  bill  which  subsequentl.v  becomes  a  law 
may  be  amended  by  a  bill  introduced  before,  but 
paxsed   after,  the  first  bill   becomc.i  a  law. 

3.  Civ.  Code  1895,  i  UKH,  providing  that  any 
foreign  corporation  that  has  heretofore  perform- 
ed acts  or  made  contracts  lu  this  state  may, 
within  00  days  from  the  time  the  act  p(K>s  into 
effect,  comply  with  the  provisions  hereof,  and 
thereupon  all  its  acts  and  c-ontracts  heretofore 
done  and  made  shall  bi>  valid  and  enforctaible. 
any  statute  heretofore  enacted  to  the  contrarj- 
notwithstanding,  does  not  repeal  the  statute  of 
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fraode  as  to  Bach  a  corporation,  or  make  legal 
any  invasion  by  it  of  vested  riglits,  or  confirm 
ultra  vires  acts,  but  merelv  permits  it,  on  filing 
statement  and  certificate,  to  enforce  contracts 
whicti  it  has  made  without  such  filing,  notwith- 
standing the  statute  declaring  that  its  contracts 
made  berore  such  filing  should  l>e  void  and  in- 
valid as  to  it. 

4.  Const,  art.  15,  {  13,  forbidding  the  enact- 
ment of  a  law  for  any  corporation  or  individual, 
retrospective  in  its  oi)eration,  does  not  inhibit  a 
general  retrospecti\  e  net  enabling  foreign  cor- 
porations on  thereafter  filing  statement  and  cer- 
tificate to  enforce  contracts  made  while  the  law 
provided  that  contracts  made  by  such  corpora- 
tions before  such  filing  should  be  void  and  in- 
valid as  to  them. 

5.  Civ.  Code,  g  1034,  making  enforceable  con- 
tracts of  any  foreign  corporation  made  before  it 
had  filed  statement  and  certificate,  if  it  there- 
after make  such  filing,  does  not  impnir  the  obli- 
gation of  contracts,  out  merdy  confers  a  rem- 
edy. 

Appeal  from  district  court,  Lewis  and  Clarke 
county;   Henry  N.  Blake.  Judge. 

Action  by  the  Mutual  Benefit  Life  losiuance 
Company,  a  corporation,  againsit  Peter  Winne 
and  another.  Judgment  for  plaintiff,  and  de- 
fendants appeal.    Aftlrmed. 

The  plaintiff  and  respondent  herein,  a  cor- 
poration organized  and  existing  under  the 
laws  of  New  Jersey,  brought  this  action  on 
December  4,  1804,  to  recover  Judgment  upon 
a  note  made  by  the  defendant  and  appellant 
Peter  WInne  for  |45,000,  and  to  foreclose  a 
mortgiige  given  as  security  therefor.  Both 
note  and  mortgage  bear  date  October  21, 1890. 
On  August  22,  1892,  Winne  ccmveyed  the 
premises  to  tlie  defendant  the  Denver  &  Hel- 
ena Building  Company,  which  assumed  and 
agreed  to  pay  the  principal  of  the  note.  It  la 
alleged  In  plaintiff's  complaint  that  on  August 
13,  1885,  plaintiff,  in  order  to  comply  with 
the  laws  of  the  state  of  Montana  relative  to 
foreign  corporations,  filed  with  the  secretary 
of  state  and  the  county  clerk  of  Lewis  and 
Clarke  coimty,  Mont.,  a  duly-authenticated 
copy  of  Its  charter,  and  also  a  statement,  veri- 
fied by  the  oaths  of  the  president  and  the  sec- 
retaiy  of  the  plaintiff,  and  attested  by  a  ma- 
jority of  the  board  of  directors,  showing  its 
name,  the  location  of  Its  principal  office  and 
place  of  business  without  the  state  of  Mon- 
tana and  within  the  state  of  Montana,  the 
amount  of  Its  assets,  etc.  It  la  also  averred 
that  the  plaintiff,  on  August  13,  189o,  and  at 
the  time  of  the  filing  of  the  statement  just  last 
referred  to,  filed  with  the  secretary  of  state  of 
Montana  and  the  county  clerk  of  Lewis  and 
Clarke  county  a  certificate  under  its  corporate 
seal  and  tmder  the  signatures  of  its  president 
and  secretaiy,  certifying  that  said  plaintiff  has 
consented  to  be  sued  in  the  courts  of  Mon- 
tana upon  all  causes  of  action  arising  against 
it  In  said  state,  and  that  service  of  summons 
might  be  made  uixin  .Tohn  B.  Clayberg,  Kaq., 
and  tliat  service,  w'hen  made  upon  him,  should 
be  valid  service  on  the  plaintiff;  and  .stating 
that  the  principal  place  of  business  of  phiintlff 
in  Montana  Is  at  the  city  of  Helena;  and  that 
the  written  consent  of  said  Clayberg  to  act  as 
agent  was  also  filed  at  the  same  time.    It  is 


next  averred  that  plaintiff,  priw  to  1890,  and 
before  doing  any  business  or  making  any  con- 
tracts in  Montana,  and  in  the  month  of  Mardi, 
1890,  appointed  an  agent  in  Lewis  and  Clarke 
county,  in  said  state,  upon  whom  service  of 
process  could  be  made,  and  filed  with  the  state 
auditor  a  written  Instrument  containing  all 
the  facts  and  items,  as  required  by  section  583, 
dlv.  5,  Oomp.  St  Mont.;  that  prknr  to  1890, 
and  In  March,  1890,  a  certificate  of  authority 
was  Issued  to  plaintiff  that  It  had  complied 
with  all  the  requirements  of  chapter  29,  dlv. 
5,  Comp.  8t  Mont,  and  that  annually  since 
prior  to  1880  plaintiff  has  filed  with  the  au- 
ditor of  the  state  statements  as  required  by 
chapter  29,  dlv.  5,  Laws  1887.  Defendants  an- 
swered, denying  the  Incorporation  of  plaintiff 
and  the  filing  of  the  copy  of  the  charter  with 
the  auditor.  They  also  denied  that  philntlff 
had  complied  with  section  588,  diT.  5,  Comp. 
St,  in  any  respect  or  that  it  had  appointed 
an  agent  or  attorney  upon  whom  process  couUl 
be  served  before  doing  business  In  the  state; 
denied  that  plaintiff  complied  with  the  provi- 
sions of  chapter  29  aforesaid,  or  that  the  au- 
ditor was  authorized  to  give  any  certificate  that 
plaintiff  had  complied  with  said  chapter  29; 
denied  that  plaintiff  has  a  duly-appointed  at- 
torney upon  whom  process  could  be  served; 
denied  that  plaintiff  ever  complied  with  any 
of  the  provisions  of  chapiter  24,  div.  5,  Comp. 
St.,  and  alleged  that  sections  1034  and  1036  of 
the  Civil  Code  are  a  nullity,  and  that  house 
bill  No.  150,  which  included  said  sections,  was 
not  a  bill  to  amend  a  law,  but  a  bill  to  amend 
a  bill,  and  of  no  effect  Defendants  also  set 
up  that  U  said  bill  became  a  law,  it  took  ef- 
fect March  19,  1895,  and  that  plaintiff  has 
been  doing  business  In  Montana  since  1886, 
and  never  was  entitled  to  receive  a  license  to 
transact  business.  The  case  was  beard  by 
the  district  court  without  a  jury.  Plaintiff 
moved  for  judgment  on  tbe  pleadings.  The 
court  decided  that  plaintiff  was  entitled  to 
such  a  judgment  but  ordered  certain  proofs 
to  be  taken,  showing  the  transaction  of  plain- 
tiff with  the  state  and  territory  of  Montana  as 
shown  by  the  records  in  the  ofRee  of  the  state 
auditor,  and  defendants  excepted  to  the  ruling 
of  the  court  in  not  allowing  them  to  offer 
proofs  under  their  answer.  Judgment  of  foro- 
cloBure  and  sale  was  ordered  for  plnintifT. 
From  this  Judgment,  and  an  order  overruling 
a  motion  for  a  new  trial,  defendants  appeal. 

B.  P.  Onrpentor,  A.  K.  Barbour,  and  J.  W. 
Kinsley,  for  appellants.  McConnell,  Chiyberg 
&  Gunn,  for  resi>ondent 

HUNT,  J.  (after  stating  the  facts).  Mu<h 
of  the  brief  of  resiK>ndent's  counsel  Is  ad- 
dressed to  the  point  tliat  a  foi-eign  life  Insin-- 
ance  coniiiany  was  not  requiivd  to  comply 
with  the  provisions  of  chapter  24,  Comp.  St. 
1S,S7.  But  we  shall  not  examine  in  detail  the 
several  leslclative  provisions  pertaining  to 
foreign  corporations  under  which  they  are 
entitled  to  do  business  within  tlie  state  of 
Montana,  to  determine  whether  this  position' 
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of  respondent  Is  well  taken,  for  we  sluill  as- 
sume for  the  purposes  of  this  case  that  the 
appellant  Is  correct  in  his  contention  tliat  this 
company  was  amenable  to  the  provisions  of 
chapter  24,  Comp.  St.  Section  444  of  that 
chapter  provides  uiat  all  foreign  corporations 
iUAng  business  at  the  time  of  the  enactment 
of  that  statute  within  Montana  should,  with- 
in a  certain  period  of  time,  file  in  the  office 
of  the  secretary  of  state  and  In  the  office  of 
the  county  recorder  of  the  county  wherein 
they  were  respectively  doing  business  cer- 
tain statements  and  certificates  required  to 
be  filed  by  section  442  of  the  same  chapter. 
This  latter  section  provided  that  foreign  cor- 
porations, before  doing  any  business  of  any 
kind,  nature,  or  description  within  Montana, 
should  file  In  the  office  of  the  secretary  of  the 
territory,  and  in  the  office  of  the  county  re- 
corder, a  duly-authenticated  copy  of  Its  char- 
ter or  certificate  of  Incorporation,  and  also  a 
statement,  to  be  verified  by  the  oaths  of  the 
president  and  secretary  of  such  Incorporation, 
and  attested  by  a  majority  of  its  board  of  di- 
rectors, showing  the  name  of  the  Incorpora- 
tion, and  various  other  matters  of  concern  to 
the  corporation.  Including  a  certificate  certify- 
ing that  the  said  corporation  consented  to  be 
sued  in  the  courts  of  Montana  upon  all  causes 
of  action  arising  against  it  in  Montana,  and 
that  service  of  process  might  be  made  upon 
some  person,  a  citizen  of  Montana,  whose 
name  and  place  of  residence  should  be  desig- 
nated, and  that  process,  when  so  served  upon 
such  agent,  should  be  taken,  deemed,  and 
held  to  be  as  valid  as  If  served  upon  the 
tympany  In  the  state  and  territory  under  the 
laws  of  which  It  was  organized.  Section  444 
then  proceeded  as  follows:  "If  any  such  cor- 
poration shall  fail  for  more  than  four  months 
from  the  said  publication  hereof  so  to  file  said 
statements  and  certificates,  or  any  or  either 
tliereof ;  or  If  any  foreign  Incorporation  shall 
hereafter  attempt  or  commence  to  do  business 
in  this  territory  without  having  first  filed 
said  statements  and  certificates  required  by 
this  chapter,  it  shall  forfeit  to  the  people  of 
Montana  the  sum  of  ten  dollars  for  every  day 
It  .shall  so  neglect  to  ffie  the  same,  and  all  acts 
and  contracts  made  by  such  lncori)oratlon,  or 
any  agent  or  agents  thereof,  during  the  time 
It  sliall  so  fail  and  neglect  to  file  said  state- 
ments and  certificates,  shall  be  void  and  In- 
valid as  to  such  Incorporation.  It  shall  be 
the  duty  of  the  district  attorney  of  the  county 
In  wlilch  the  business  of  such  corporation 
shall  be  located  to  sue  for  and  recover  in  the 
name  of  the  people  of  the  territory  the  penal- 
ty above  provided,  and  the  same,  when  so 
recovered,  shall  be  paid  Into  the  treasury  of 
such  county  tar  the  use  of  the  common  schoc^ 
therein." 

It  is  insisted  by  the  appellant  that  the  plain- 
tiff hod  never  complied  with  the  provi.sions 
of  chapter  24  at  the  time  that  the  defendant 
Wlnne  made  and  executed  tlie  $45,000  note, 
to  wit,  October  21,  1800;  and  we  shall  pro- 
ceed on  the  ground  that  no  certified  copy  of 


the  charter  of  plaintiff  was  ever  filed  with  the 
secretary  of  state  before  it  made  the  loan 
to  the  defendant  Wlnne,  and  that  no  state- 
ment verified  by  the  oaths  of  the  president 
and  the  secretary  of  the  company  had  been 
filed  before  said  loan  was  made,  which  showed 
the  matters  and  facts  specified  and  required 
by  said  chapter  24.  We  are,  therefore,  con- 
fronted with  the  necessity  of  deciding  whether 
or  not  a  foreign  corporation  which  has  failed 
and  neglected  to  file  the  statements  and  cer- 
tificates required  to  be  filed  can  recover  upon 
a  promissory  note  made  to  such  a  corporation 
during  the  time  It  so  failed  and  neglected  to 
file  said  statements  and  certificates.  This 
question  ought  to  be  settled.  It  has  for  a 
long  time  been  a  perplexing  one  to  the  profes- 
sion, and  we  realize  that  on  Its  solution  may 
depend  very  valuable  rights.  In  an  effort  to 
reach  a  coiTect  judgment  we  have,  therefore, 
given  It  our  most  earnest  deliberation,  sensi- 
ble of  the  fact  that  learned  courts  have  not 
taken  the  same  view  of  statutes  generally 
similar  to  ours,  or  applied  like  rules  of  con- 
struction. Let  us  carefully  consider  the  lan- 
guage of  the  statute.  After  prescribing  that 
the  corporation  which  omits  to  file  the  state- 
ments required  shall  forfeit  to  the  state  $10 
a  day  for  every  day  It  shall  so  neglect  to  file 
the  same,  It  adds  the  further  clause  by  way  of 
punishment  that  all  acts  and  contracts  made 
during  the  time  It  shall  so  fail  to  file  such 
statements  and  certificates  shall  be  void  ond 
Invalid  as  to  such  Incorporation.  The  object 
of  the  statute  Is  primarily  to  compel  a  for- 
eign corporation  desiring  to  avail  itself  of  the 
privilege  of  doing  business  within  the  state, 
to  submit  Itself  to  the  Jurisdiction  of  the  courts 
of  the  state.  It  Is  not  the  policy  of  the  stat- 
tite  to  prevent  foreign  corporations  from  do- 
ing business  within  the  state.  It  merely  im- 
poses certain  conditions  In  order  to  enable 
the  citizens  of  the  state  to  effectually  protect 
their  rights,  and  prescribes  penalties  If  the 
corporation  Ignores  the  law.  The  statute  does 
not  make  the  contract  absolutely  void  or  a 
nullity,  nor  does  It  attempt  to  prohibit  con- 
ti-acts  between  foreign  coriJoratlons  and  per- 
sons within  the  state.  It  says.  In  effect,  con- 
tracts with  such  corporations  shall  be  void  and 
invalid  as  to  the  corporation  unless  It  has  first 
complied  with  the  law.  What  does  this  mean? 
We  must  not  be  misled  Into  giving  to  the 
words  "void"  and  "Invalid"  too  broad  a  mean- 
ing, for,  as  has  been  well  observed  by  a  learn- 
ed court,  deductions  founded  on  the  broadest 
meaning  of  the  word  "void"  would  lead  to 
greater  errors  than  are  found  In  the  most  er- 
roneous cases,  while  those  founded  on  Its  nar- 
rower and  more  usual  meaning  seldom  err. 
PearsoU  v.  Chapin,  44  Pa.  St  9.  Therefore, 
before  the  court  can  say  that  a  mortgage  made 
by  a  citizen  of  this  state  to  a  foreign  corpora- 
tion which  lias  failed  to  file  its  certificate  and 
statements  required  to  be  filed  before  It  can 
undertake  to  do  any  business  within  the  state 
is  void  In  the  sense  that  It  is  an  absolute  nul- 
lity, It  should  be  assured  of  the  correct  meou- 
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luK  of  the  word:  It  should  observe  the  use  of 
the  word  in  the  context  of  the  statute.  A 
void  (•onti'aet  Is  the  same  as  none,  altboufch 
a  voidable  one  mn.v  be  so  treated.  Gist  v. 
Smith,  78  Ky.  :«$7.  The  two  words  "void" 
and  "voidable."  as  often  used  In  statutes,  have 
been  pronounced  by  Bishop  (section  610  of  bis 
work  on  Contracts)  to  be  variable,  and  most 
Inexact.  But  a  correct  discrimination  will 
lead  us  to  a  rlKht  conclusion.  It  cannot  be 
held  that  the  contract  of  Wtane  with  the 
plaintiff  corporation  Is  without  any  legal  ef- 
fect, for  It  has  some  effect,  but  it  is  liable  to  be 
made  void  by  him  or  a  third  person.  For  lUus- 
tratlcm:  Winne  could  enforce  an  agreement  for 
a  loan  with  a  foreign  corporation  that  had  not 
compiled  with  the  law.  if  service  could  be  had 
upon  It,  if  It  had  agreed  to  nuike  one  to  him, 
and  thus  give  full  effect  to  such  a  contract 
which  already  had  some  effect  even  under  the 
statute;  or,  if  a  loan  had  been  made  to  him, 
Winne  could  give  full  effect  to  such  a  contract 
by  paying  the  corporation,  or  not  asking  to  have 
the  contract  held  void.  In  both  of  these  illus- 
trations, however,  there  would  be  some  legal 
effect  to  the  contracts  when  entered  Into. 
They  would,  therefore,  not  be  void  contracts 
within  the  true  definition  of  the  word,  even 
though  in  either  supposed  case  Winne  could 
make  either  contract  void  if  he  chose  to  do  so. 
And  so  In  this  foi-eclosure  proceeding,  when 
Winne  mnde  the  note  and  mortgage  Kued  up- 
on, and  delivered  them  to  the  foreign  corpora- 
tion's agent,  a  contract  was  made  with  the 
corporation  which  was  enforceable  in  the 
courts  of  this  state,  except  for  the  statutory 
provisions  by  which  Winne  could  ask  to  have 
it  declaretl  void  and  Invalid:  that  is  to  say, 
the  note  was  voidable,  but  might  become  void 
when  the  mortgagor  chose  to  avoid  it.  Bi.shop, 
in  ills  work  ou  Contracts  (section  fill),  says 
tliat  In  exact  language  "void"  has  but  the  one 
meaning,  and  that  "a  contract  is  'void'  when 
it  is  without  any  legal  effect,  'voidable'  when 
it  has  some  effect,  but  is  liable  to  be  made 
void  by  one  of  the  parties  or  a  third  person." 
Some  of  the  cases  refer  to  contracts  as  void 
which  may  l»e  avoided  by  those  Interested,  yet 
(lofine  the  word  as  applying  to  contracts  not 
absolutely,  but  relatively,  void.  Kearney  v. 
Vaughan,  TAt  Mo.  284,  was  such  a  case.  There 
tlie  court  said  it  was  perliaps  unfortunate  that 
it  was  not  supplied  "with  a  term  of  more  pre- 
cision than  the  word  'void,'  a  word  more  often 
used  to  point  out  what  may  be  avoided  by 
those  interested  in  doing  so  tlian  to  indicate  an 
absolute  nullity,— a  proceeding  or  act  to  be 
disregarded  on  all  occasions."  And  in  Pear- 
soil  v.  Chapin,  supra,  which  is  a  leading  case. 
Chief  .Tustice  Lowrie  took  the  same  general 
ground  that  Bishop  has  taken,  and  wrote  as 
follows:  "The  terms  'void'  and  'voidable,'  as 
used  in  our  books,  would  therefore  seem  to 
stand  for  absolutely  and  relatively  void.  That 
Is  aI>solutely  void  which  the  law  or  nature 
of  things  forbids  to  be  enforced  at  all,  and  that 
is  relatively  void  which  the  law  condemns  as 
a  wrong  to  individuals,  and  refuses  to  en- 
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force  as  against  them.  It  Is  void  because  ab- 
solutely or  relatively  Invalid,  or  not  binding. 
The  B^rench  jurisconsults  adopt  this  distinc- 
tion of  absolute  and  relative  nullity."  The 
discrimination  between  a  deed  which  is  an 
absolute  nullity  and  one  which  is  voidable  on- 
ly is  very  clearly  made  by  Chief  Justice  Spen- 
cer in  Anderson  v.  Roberts.  18  .Tohns.  516.  In 
discussing  the  attitude  of  a  fraudulent  grantee 
under  a  statute  declaring  a  deed  to  be  utterly 
void,  he  said:  "No  deed  can  be  pronounced, 
in  a  legiil  senso,  utterly  void  which  is  valid  as 
to  some  persons,  but  may  be  avoided  at  the 
election  of  others.  A  thing  is  void  which  is 
done  against  law  at  the  very  time  of  doing 
it,  and  where  no  person  is  bound  by  the  act; 
but  a  thing  Is  voidable  which  is  done  by  a 
person  wlio  ought  not  to  have  done  It,  but 
who  nevertheless  cannot  avoid  it  himself  after 
it  is  done.  Bacon  classes  under  the  head  of 
acts  which  are  absolutely  void  to  all  pur- 
poses the  bond  of  a  femnie  covert,  an  Infant, 
and  a  person  non  compos  menti.o.  after  an 
office  found  and  bonds  given  for  the  perform- 
ance of  illegal  acts.  He  considers  a  fraud- 
ulent gift  void  as  to  some  persons  only.  an:l 
says  it  is  good  as  to  the  donor,  and  void  as  to 
creditm"s.  Whenever  the  act  done  takes  ef- 
fect as  to  some  purposes,  and  is  void  as  to 
persons  who  have  an  Interest  in  ini|)eaclting 
it,  the  act  is  not  a  nullity,  and  therefore,  in  a 
legal  sense,  is  not  utterly  void,  but  merely 
voidable.  Another  test  of  a  void  act  or  deed 
is  that  every  stranger  may  take  advantage  ot 
it,  but  not  of  a  voidable  one.  Again,  a  thing 
may  be  void  in  several  degrees:  (1)  Void  as 
if  never  done,  to  all  purposes,  so  as  all 
persons  may  take  advantage  thereof;  (2)  void 
to  some  purposes  only;  (3)  so  void  by  opera- 
tion of  law  that  he  that  will  have  the  benefit 
of  it,  may  make  it  good."  Tills  same  rule 
and  distinction  between  void  and  voidable 
acts  was  laid  down  in  Fletcher  v.  Stone,  3 
Pick.  250.  The  court  there,  in  order  to  more 
accurately  arrive  at  a  meaning,  drew  a  dis- 
tinction between  acts  which  are  mala  in  se 
and  those  which  are  only  mala  prohibita,  de- 
claring the  former  absolutely  void,  and  that 
no  right  or  claim  can  be  derived  from  such 
acts:  but  that  acts  which  are  only  mala  pro' 
hiblta  are  either  void  or  voidable  according  to 
the  nature  and  effects  of  the  act  prohibited. 
Among  other  things,  the  court  said:  "If  It 
concerns  the  public  good,  it  is  generally  to  be 
considered  void;  but  if  it  is  prohibited  for  the 
purpose  of  securing  the  private  rights  of  the 
parties  Interested,  it  Is  only  voidable.  Where 
the  public  interest  is  not  concerned,  it  is  suf- 
ficient to  allow  the  party  who  may  be  prej- 
udiced by  an  unlawful  sale  or  contract  to 
avoid  It.  It  is  on  this  ground  that  a  mortgage 
or  assurance  given  on  a  usurious  considera- 
tion has  been  held  only  voidable,  notwith- 
standing the  strmtig  words  of  the  statute."  The 
supreme  court  of  the  United  States,  in  Ewell 
V.  Daggs,  108  U.  S.  143,  2  Sup.  Ct.  408,  had 
occasion  to  consider  a  point  analogous  to  this 
under  investigation.    It  arose  In  an  actlou 
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brought  on  a  promlsBory  note,  the  defense  be- 
ing usury.  The  Texas  statute  in  force  when 
the  note  was  executed  made  all  contracts  in 
writing  stipulating  for  a  greater  rate  of  inter- 
est tlian  12  per  cent,  "void  and  of  no  effect" 
for  the  rate  of  interest,  etc.  The  argument 
advanced  was  that  the  contract  was  void  as 
to  the  entire  interest.  But  it  was  held  tliat 
the  words  "void  and  of  no  effect"  were  used 
in  the  sense  of  "voidable"  merrfy, — that  Is, 
capable  of  being  avoided,— and  that  they  did 
not  mean  that  the  transaction  was  an  alwo- 
lute  nulUty,  as  though  it  never  had  existed; 
not  capable  of  giving  rise  to  any  rights  or  ob- 
ligations under  any  circumstances.  "All  that 
can  be  meant  by  the  tenn,"  Justice  Matthews 
said,  "according  to  any  legal  usage,  is  that  a 
court  of  law  will  not  lend  its  aid  to  enforce 
the  performance  of  a  contract  which  appears 
to  have  been  entered  into  by  both  the  con- 
tracting parties  for  the  express  purpose  of 
carrj'ing  into  effect  that  which  is  prohibited 
by  the  law  of  the  land.  Broom,  Leg.  Max." 
That  great  com't  also  recognized  the  distinc- 
tion between  mala  in  se  and  mala  prohibita, 
saying:  "A  distinction  is  made  between  acts 
which  are  mala  in  se,  which  are  generally  re- 
garded as  absolutely  void,  in  the  sense  that 
no  right  or  claim  can  be  derived  from  them; 
and  acts  which  are  mala  prohibita,  which  are 
void  or  voidable,  according  to  the  nature  and 
effect  of  the  act  prohibited.  Fletcher  v.  Stone, 
S  Pick.  250.  It  was  accordingly  held  in  Mas- 
sachusetts that  a  mortgage  or  assurance  given 
on  a  usurious  consideration  was  only  voidable, 
notwithstanding  the  strong  words  of  the  stat- 
ute. Green  v.  Kemp,  13  Mass.  515.  And  in 
such  cases  the  advance  of  the  money,  al- 
though the  contract  Is  illegal  for  usury,  is  a 
meritorious  consideration,  sufficient  to  support 
a  subsequent  liability  or  promise,  when  the 
positive  bar  of  the  statute  has  been  removed." 
The  statute  was  loolced  upon  as,  in  effect,  en- 
abling the  party  sued  to  resist  a  recovery 
against  him  of  the  interest  which  he  had 
agreed  to  pay;  the  court  saying  that  the  stat- 
ute was  penal  in  its  nature,  "Inflicting  upon 
the  lender  a  loss  and  forfeiture  to  that  extent." 
These  decisions  rest  upon  firm  ground.  They 
decide  that  if  there  is  anything  Immoral  In  the 
contract  itself,  or  even  in  some  instances  where 
it  Is  expressly  prohibited  by  statute,  that  there 
can  be  no  legal  remedy;  but  they  do  not  de- 
cide tliat  contracts  founded  on  meritorious 
considerations,  although  made  by  a  foreign 
corporation  in  contravention  of  the  statutes, 
are  nullities.  And  it  appears  to  us  from  the 
lenor  of  the  statute  of  Montana  that  the  legis- 
lature meant,  not  to  declare  such  a  contract  as 
we  have  before  us  ab.solutely  void,  but  to 
concede  the  validity  of  such  a  contract  unless 
the  party  who  has  tlie  riglit  to  treat  It  as  void 
renders  it  practically  a  nullity  by  invoking  the 
provisions  of  the  statute  to  prohibit  Its  en- 
forcement. This  opinion  is  strengthened  by 
observation  of  the  forfeiture  clause  of  $10  a 
day  for  every  day  that  the  corjioration  neglects 
to  file  the  necessaiy  certificates.    We  do  not 


beUeve  that  it  was  Intended  to  not  only  Im- 
pose that  severe  penalty,  but  likewise  to  sanc- 
tion defenses  which  permit  Its  just  debtors  to 
take  the  money  of  a  foreign  corporation,  and 
treat  the  contract  of  loan  as  if  never  made  at 
all.  The  words  of  forfeiture  to  the  state  seem 
to  negative  the  idea  that  the  contract  is  to  be 
so  treated.  And  what  we  have  said  of  the 
word  "void"  In  the  statute  applies  as  well  to 
the  word  "invalid."  They  are  used  inter- 
changeably, and,  though  used  together,  no 
force  is  added  to  "void"  by  the  use  of  "In- 
valid." The  conclusion  we  therefore  reach  is 
that  the  defendant  in  this  case  could  plead  the 
statute,  and  defeat  the  action  upon  his  note 
and  mortgage  so  long,  at  least,  as  plaintiff  de- 
layed complying  with  the  statutes  cited  ap- 
plicable to  foreign  corjMJratlons,  unless  a  valid 
curative  statute  has  been  passed,  or  unless 
the  plaintiff  could  successfully  Invoke  the  doc- 
trine of  estoppel  against  defendant,  upon  the 
principle  that  defendant,  having  borrowed  the 
money  of  it  as  a  foreign  corporation,  and  hav. 
ing  recognized  Its  legal  existence  and  status 
within  the  state  to  a  degree  to  benefit  himself, 
ought  not  to  be  heard  to  say  that  the  conwra- 
tlon  had  not  done  those  acts  wliich  it  should 
have  done  before  it  could  undertake  the  very 
act  which  It  did  do  at  his  request,  and  for  his 
great  advantage.  This  point  we  shall  not  dis- 
cuss, but  it  has  not  been  overlooked  in  our  con- 
sideration of  this  case,  and  we  expressly  re- 
serve an  opinion  upon  it. 

Passing,  then,  the  question  of  estoppel,  we 
proceed  to  examine  the  acts  of  the  legislature 
passed  subsequent  to  chapter  21,  heretofore 
referred  to,  to  ascertain  wheHher,  under  any 
such  statutes,  plaintiff  has  a  remedy,  and  can 
recover.  The  Civil  Code  of  1895  was  approv- 
ed February  19th  of  that  year.  As  printed, 
secttons  1034,  1035,  thereof  provide  as  follows: 

Section  1034:  "Any  foreign  corporation  that 
has  heretofore  engaged  in  business,  performed 
acts  or  made  contracts  in  this  atate,  may. 
within  ninety  days  from  the  date  this  act  goes 
into  effect  comply  with  the  provisions  here- 
of, and  thereupon  all  Its  acts  and  contracts 
done  and  made  before  this  act  goes  into  ef- 
fect shall  be  valid  and  enforceable,  any  stat- 
ute of  this  state  heretofore  enacted  to  the 
contrary  notwithstanding." 

Section  1035:  "Foreign  life  insurance  com- 
panies, not  on  the  assessment  plan,  are  here- 
by declared  to  be  embraced  within  the  pro- 
visions of  this  act." 

It  appears  that  the  bill  containing  said  sec- 
tions KKM  and  1035  was  Introduced  Febru- 
ary 1,  1805,  and  a  substitute  for  the  original 
bill  was  introduced  February  7,  1895.  They 
were  enacted  as  sections  1  and  2  of  "An  act 
to  amend  title  XI  of  part  IV,  of  the  first  di- 
vision of  the  Civil  Code  of  Montana,  enti- 
tled 'Foreign  Corporations.' "  On  March  5, 
1805,  the  bill  passed,  and  was  approved  by 
the  governor  on  March  19, 1895,  or  one  month 
after  the  date  of  the  approval  of  the  Civil 
Code.  The  contention  of  the  appellant  Is 
that  the  bill  containing  said  sections  1034 
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and  1086  was,  under  the  facts  stated,  not  a 
bill  to  amend  a  latr,  but  simply  a  bill  to 
amend  a  bill,  and  that  It  follows  that,  the 
bill  being  a  blU  to  amend  something  not  In 
existence.  It  was,  therefore,  nugatory  and 
void.  But  we  cannot  agree  with  the  learned 
counsel  for  the  appellant  npon  this  point. 
Section  19,  art.  S,  of  the  constitution  pro- 
Tides  that  "no  law  shall  be  passed  except  by 
bill,  and  no  bill  shall  be  so  altered  or  amend- 
ed on  its  passage  through  either  house  as  to 
change  its  original  purpose."  It  is  a  matter 
of  common  knowledge  that  bills  pending  in  a 
legislature  are  amended  frequently  In  the 
course  of  their  process  of  enactment,  and  we 
cannot  believe  that  a  statute  amending  a  bill 
which  subsequently  has  become  a  law  is  a 
violation  of  any  constitutional  provision.  We 
are  cited  to  section  12,  art.  7,  of  the  consti- 
tution, which  provides  that  eveiy  bill  passed 
shall,  before  It  becomes  a  law,  be  presented 
to  the  governor.  But  there  is  nothing  in 
this  language  which  prevents  the  separate 
amending  of  a  bill  which  subsequently  be- 
comes a  law.  Several  of  the  authorities  cit- 
ed by  the  appellant  are  to  the  effect  that  an 
amendment  to  an  act  which  has  been  re- 
pealed is  nugatory;  but  that  is  a  very  differ- 
ent proposition  from  the  one  immediately 
before  us,  while  no  case  cited  conflicts  with 
our  opinion.  Holding,  therefore,  that  sec- 
tions 1034  and  1035  are  in  force  as  amend- 
ments to  the  Civil  Code,  by  section  5182, 
I'ol.  Code,  they  went  into  force  and  effect 
July  1,  1895. 

It  is  next  urged  that,  even  if  said  sections 
are  in  force,  they  violate  section  11,  art.  15, 
of  the  constitution  of  the  state,  and  are  void. 
.'Section  11,  art.  15,  of  the  constitution,  is  as 
follows:  "No  foreign  corporation  shall  do 
any  business  in  this  state  without  having 
one  or  more  known  places  of  business,  and 
an  autliorized  agent  or  agents  in  tlie  same, 
upon  whom  process  may  be  ser\-ed.  And  no 
company  or  corporation  formed  under  the 
laws  of  any  other  country,  state  or  territory, 
shall  have,  or  be  allowed  to  exercise,  or  en- 
joy within  this  state,  any  greater  rights  or 
privileges  than  those  possessed  or  enjoyed 
by  corporations  of  the  same  or  similar  char- 
acter created  under  the  laws  of  the  state." 
Appellant,  in  urging  that  the  statutes  re- 
ferred to  allow  a  foreign  corporation  greater 
rights  or  privileges  than  those  possessed  by 
a  like  domestic  corporation,  assumed  that  it 
might  be  held  that  chapter  29,  Comp.  St., 
and  sections  680-683,  Civ.  Code,  applied  to 
life  insurance  corporations.  But  as  we  have 
accepted  the  contention  of  npiiellant  that 
chapter  24  is  applicable  to  respondent,  and 
not  chapter  29,  it  is  needless  to  dwell  on 
this  point.  Besides,  if  chapter  29  embraces 
foreign  life  Insurance  companies,  and  they 
are  not  embraced  within  chapter  24,  the  con- 
tract is  valid  without  relation  to  section  1034 
at  ail,  for  the  provisions  of  chapter  29  do 
not  declare  it  invalid,  but  simply  impose  a 
penalty. 


We  are  next  brought  to  another  Important 
point  made  by  appellant.  He  assails  the  con- 
stitutionality of  said  sections  1034  and  1035 
on  the  ground  that  they  violate  section  13,  art. 
15,  of  the  constitution,  which  is  as  follows: 
"The  legislative  assembly  stiall  pass  no  law 
for  the  benefit  of  a  railroad  or  other  corpora- 
tion, or  any  individual  or  association  of  indi- 
viduals, retrospective  in  its  operation,  or  which 
Imposes  on  the  people  of  any  county  or  munici- 
pal subdivision  of  the  state  a  new  liability  In 
respect  to  transactions  or  considerations  al- 
ready passed."  The  argument  is  that,  if  sec- 
tion 1034  is  valid,  any  unlawful  act  or  contract 
of  the  plaintiff  i>erformed  or  entered  into  !»• 
fore  August  13,  1895,  is  made  lawful  and  val- 
id; that  the  statute  of  frauds,  as  applied  to 
plaintiff,  is  repealed,  and  that  any  crimes  or 
invasion  of  vested  rights  are  made  legal,  and 
ultra  vires  acts  are  conllnned.  Again  we  are 
cons  trained  to  disagree  with  the  argument  of 
the  appellant.  Section  1084  validates  and  ren- 
ders enforceable  acta  and  contracts  of  foreign 
coriwratlons  done  and  made  before  the  amend- 
atoi7  act  went  into  effect,  notwithstanding  any 
statute  theretofore  enacted  to  the  contrary. 
Section  1034  is  properly  found  in  title  11  of  the 
Civil  Code,  which  pertains  to  foreign  corpora- 
tions, requiring  them  to  file  copies  of  their 
diarter  and  reports  and  other  matters  pertain- 
ing to  the  conditions  imposed  by  Gie  legislature 
uijon  such  foreign  corporations  before  they 
have  the  right  to  transact  business  within  this 
state.  It  was  the  purpose  of  the  statute  Just 
cited  to  effectuate  and  make  valid  and  en- 
forceable acts  and  contracts  made  by  such  for- 
eign corporations  where  perchance  they  had 
done  business  without  filing  the  statement  and 
certificate  required  by  previous  statutes  cited. 
To  this  purpose  it  will  be  limited,  because  its 
relation  Is  solely  to  the  act  of  which  It  is 
amendatory. 

The  point  particularly  pressed  Is  that  the 
statutes  involved  are  retrospective  in  their 
operation,  and  for  the  benefit  of  corporations. 
But,  in  our  opinion,  section  1034  is  not  a  retro- 
spective law  in  the  sense  in  which  the  term 
Is  used  in  the  constitudonal  clause  quoted.  It 
is  not  an  inhibition  against  general  retrospec- 
tive legislation  enabling  corporations  which 
have  made  contracts  without  first  observing 
certain  legal  formalities  to  enforce  such  con- 
tracts. It  does  not  prevent  the  enactment  of 
valid  curative  statutes.  Under  its  terms  no 
special  retrospective  laws  can  be  passed  for 
the  benefit  of  a  corporation,  nor  can  any  law 
be  enacted  making  a  contract  or  obligaticoi 
where  none  had  existed;  but,ifacontract  has 
been  entered  into  between  a  citizen  of  the 
stateand  a  foreign  corporation,  and  the  citizen 
has  been  possessed  of  a  legal  right  to  avoid 
it  because  of  a  defect  of  proceeding  on  the  part 
of  the  coriJoratlon,  which  right,  in  violation  of 
good  conscience,  the  citizen  unjustly  insists 
uiion,  it  never  was  the  design  of  the  constitu- 
tion to  protect  such  a  right  by  taking  away 
from  the  legislature  the  power  to  pass  a  heal- 
ing act  which  deprives  the  cltiwu  of  that  right. 
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Whatever  the  policy  of  the  state  may  be  Jn 
relation  to  the  enforeeinent  of  such  contracts 
by  the  corporation,  the  constitution  never  pro- 
hibited laws  -vvhlch,  according  to  Thompson  on 
Con>oratlons  (section  71)03),  are  calculated  to 
l)revent  persons  from  I'epudlating  the  honest 
engagements  into  which  they  have  entered," 
provided,  of  course,  vested  rights  are  not  de- 
vested, or  the  obligations  of  contracts  are  not 
impaired.  The  legislature  doubtless  realized 
at  the  time  of  the  passage  of  section  1034  that 
there  had  been  many  contracts  entered  into 
between  citizens  of  the  state  and  foreign  cor- 
IMratlons,  where  stjch  corporations  had  omit- 
ted to  take  the  necessary  steps  to  authorize 
them  to  do  business  within  the  state.  For 
the  purpose,  therefore,  of  validating  such  con- 
tracts, and  of  enabling  them  to  be  enforced, 
the  statutes  refeired  to  were  enacted.  We 
scarcely  think  It  necessary  to  reaffirm  the  fa- 
miliar doctrhie  that,  unless  a  vested  right  is  In- 
terfered with,  or  unless  the  obligation  of  a  con- 
tract Is  Impaired,  a  legislature  may  pass  a  law 
retrospective  In  Its  operation,  tmless  the  con- 
stitution of  the  state  inhibits  such  legislation. 
But  we  have  already  seen  there  is  nothing  in 
the  constitution  of  Montana  against  such  legis- 
lation as  that  under  examination,  and  the  sim- 
ple Inquiry  is,  therefore,  do  these  statutes  take 
away  vested  rights  orlmpalr  contracts?  Cool- 
ey.  Const.  LIm.  p.  454,  says:  "But  there  are 
many  cases  In  which,  by  existing  laws,  de- 
fenses based  upon  mere  formalities  are  allow- 
ed In  suits  upon  contracts,  or  In  respect  to  le- 
gal proceedings.  In  some  of  which  a  regard  to 
substantial  Justice  would  warrant  the  legis- 
lature In  interfering  to  take  away  the  defense 
If  It  posse.«sos  the  j)ower  to  do  so.  In  regartl 
to  these  cases,  we  think  investigation  of  the 
authorities  will  show  that  a  party  lias  no  vest- 
ed right  In  a  defense  based  upon  an  informal- 
ity not  affecting  his  substantial  equities."  And 
again,  on  pai?e  457,  he  continues:  "If  the  thing 
wanting,  or  which  failed  to  be  done,  and  which 
constitutes  the  defect  In  the  proceedings.  Is 
scnrethlng  the  necessity  of  which  the  legisla- 
ture might  have  dispensed  with  by  prior  stat- 
ute, then  It  Is  not  beyond  the  power  of  the  leg- 
islature to  dispense  with  It  by  subsequent  stat- 
ute. And  If  the  irregularity  consists  in  doing 
some  act,  or  In  the  mode  or  manner  of  doing 
some  act,  which  the  leglslatiure  might  have 
nude  Immaterial  by  prior  law,  it  is  equally 
competent  to  make  the  same  Immaterial  by  a 
subsequent  law."  In  Mortgage  Co.  v.  Gross, 
03  111.  483,  the  effect  of  a  curative  statute, 
somewhat  similar  to  section  1034,  was  discuss- 
ed. The  court  decided  that  Lombard,  who  had 
borrowed  the  money,  and  who  had  attempted 
to  make  a  valid  contract  of  mortgage  to  secure 
its  payment,  was,  if  not  legally,  at  least  in  Jus- 
tice and  good  conscience,  bound,  and  that  It 
was  clear  that  the  mortgage  oould  be  validated 
by  a  subsequent  statute,  so  far  as  It  pertained 
to  him.  In  that  case,  too,  the  rights  of  third 
persons  Intervened,  which  it  was  claimed  could 
not  be  affected  by  such  legislation.  We  men- 
tion this  iihase  of  that  case  as  bearing  upon 


the  relation  of  the  Denver  &  Helena  Building 
Company  to  the  respondent  in  this  suit.  The 
Illinois  court  followed  the  dlsthictlon  laid  down 
by  .Tudge  Cooley  on  pages  378  and  379  in  his 
work  on  Constitutional  Limitations,  and  re- 
stricted the  operation  of  the  rule  to  the  par- 
ties to  the  original  contract,  and  to  such  other 
persons  as  may  have  succeeded  to  their  rights, 
with  no  greater  equities.  Here  the  Denver  & 
Helena  Building  Company  expressly  assumed 
and  agreed  to  pay  the  principal  of  the  note  to 
the  plaintiff  corporation,  and  bought  with  full 
knowledge  of  the  mortgage.  Under  such  cir- 
cumstances the  court  must  recognize  the  rights 
of  the  plaintiff  corporation  as  best,  and  as  enti- 
tled to  the  first  protection  which  the  law  usiul- 
ly  accords  In  such  cases.  This  Illinois  decision 
last  referred  to  was  affirmed  by  the  supreme 
court  of  the  United  States,  reported  In  108  U. 
S.  477,  2  Sup.  Ct.  940.  Justice  Harlan,  In 
speaking  of  the  statute  of  Illinois  which  for- 
bade a  foreign  corporation  from  taking  a  mort- 
gage upon  real  property  In  that  state  to  secure 
a  loan  of  money,  decided  that  when  the  legis- 
lature removed  such  Inhibition,  as  well  by  stat- 
ute as  by  the  public  policy  of  the  state,  upon 
the  execution  of  a  contract  of  mortgage,  it  could 
not  be  said  that  such  legislation,  although  re- 
trospective In  Its  operation,  impaired  the  obli- 
gation of  a  contract.  Continuing,  he  said: 
"It  rather  enables  the  parties  to  enforce  the 
contract  which  they  intended  to  make.  It  is, 
in  effect,  a  legislative  declaration  that  the  mort- 
gagor shall  not.  In  a  suit  to  enforce  the  Ilea  giv- 
en by  the  mortgage,  shield  himself  behind  any 
statutory  prohibition  or  public  policy  which 
prevented  the  mortgagee,  at  the  date  of  the 
mortgage,  from  taking  the  title  which  was  in- 
tended to  be  passed  as  security  for  the  mort- 
gage debt.  We  repeat  here  what  was  said  in 
Satterlec  v.  Matthewson,  2  Pet.  380,  and  in 
substance  In  Watson  v.  Mercer,  8  Pet.  88,  that 
"It  Is  not  easy  to  perceive  how  a  law  which 
gives  validity  to  a  void  contract  can  be  said 
to  Impair  the  obligation  of  that  contract." 
The  supreme  court  was  again  called  upon  to 
pass  upon  rights  taken  away  by  curative  stat- 
utes In  Ewell  V.  Daggs,  heretofore  cited,  and 
treated  a  constitutional  repeal  of  a  usury  law 
upon  a  contract  previously  made  In  the  fol- 
lowing language:  "Independent  of  the  natm^ 
of  the  forfeiture  as  a  penalty,  which  is  taken 
away  by  a  repeal  of  the  act,  the  more  general 
and  deeper  principle  on  which  they  are  to  be 
supported  Is  that  the  right  of  a  defendant  to 
avoid  hlB  contract  Is  given  to  him  by  statute 
for  purposes  of  its  own,  and  not  because  it 
affects  the  merits  of  his  obligation;  and  that 
wliatever  the  statute  gives,  under  such  cir- 
cumstances, as  long  as  it  remains  In  fieri,  and 
not  realized  by  having  passed  into  a  complete 
transaction,  may,  by  a  subsequent  statute,  be 
taken  away.  It  is  a  privilege  tlmt  belongs  to 
the  remedy,  and  forms  no  dement  in  the  rights 
that  Inhere  to  the  contract  The  benefit  whicb 
he  has  received  as  the  consideration  of  the 
oontract,  which,  contrary  to  law,  he  actually 
made,  Is  Just  ground  for  Imposing  upon  him» 
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bj  Bubseqaent  legiBlatlon,  the  liabUlty  whlcb 
he  Intended  to  Incur.  Xbat  principle  bas  been 
repeatedly  announced  and  acted  upon  by  this 
court" 

To  enumerate  more  casea  where  the  principle 
that  a  retroactive  law  conferring  a  legal  rem- 
edy devests  no  rights,  where  a  right  to  recover 
on  the  contract  sued  on  would  have  been  pos- 
sessed if  there  had  been  no  legislative  Interdic- 
tion, would  be  useless.  The  reasoning  of  Judge 
Cooley  has  been  so  often  applk>d  that  to  quote 
the  language  of  many  more  decisions  wou'.d  be 
but  needless  prolixity.  The  doctrine  Is  well 
laid  down  In  Hess  v.  Werts,  4  Serg.  &,  R.  356; 
Wade,  Betro.  Laws,  (  250;  Suth.  St  Const  { 
4S3.  This  curative  statute  Impaired  no  con- 
tract It  only  set  aside  an  Impediment  to  a 
contract  honestly  made  by  defendant  with  the 
plaintiff.  In  thus  removing  the  impediment  it 
was  to  that  extent  retroactive.  As  said,  if 
the  act  destroys  a  right  previously  attached.  It 
is  contrary  to  constitutional  limitations;  but 
we  should  not  lose  sight  of  the  difference  be- 
tween a  law  which  does  devest  a  right  yet  re- 
moves a  disability.  The  statute  under  consld- 
i-ration  well  exemplifies  this  distinction.  It 
works  no  wrong  or  Injustice  against  Wlnne. 
His  rights  are  not  Interfered  with.  The  mort- 
gage contract  is  not  violated  or  disturbed  to 
any  extent  whatsoever.  The  statute  merely 
takes  from  the  mortgage  contract  the  taint 
which  the  policy  of  the  law  imposed,  and  gives 
to  tlie  plaintiff  a  right  to  recover  on  the  con- 
tract—a right  which  it  would  have  possessed 
if  there  bad  been  no  legislative  Interposition. 
Bleakney  v.  Bank,  17  Serg.  &  R.  84.  Indeed, 
upon  the  authority  of  our  own  decision  in  Statu 
V.  Dlckerman,  16  Mont  278,  40  Pac.  698.  sec- 
tion 1034  is  not  a  violation  of  the  constitution 
of  the  state,  and,  as  appropriate  to  tlie  ques- 
tion before  us,  we  quote  the  following  lan- 
:;uage  of  Chief  Justice  Pemberton:  "We  have 
already  held  that  a  liability  existed  on  the  part 
of  the  district  to  refund  the  money  advanced 
by  relator.  This  liability  existed  prior  to  the 
passage  of  the  law  under  discussion.  The  law 
Imposed  no  new  liability  or  burden  upon  the 
district  The  law  was  intended  to  give  a  rem- 
edy. If  remedy  were  wanting  for  its  enactment 
We  think  the  legislature  had  the  ix>wer  to  en- 
act the  law,  and  that  the  law  does  not  conflict 
with  the  constitution  of  the  state."  It  appear- 
ing that  respondent  filed  the  papers  and  com- 
piled substantially  with  the  law  within  90  dajv 
after  the  Codes  went  into  effect.  Its  acts  and 
contract  had  and  made  with  appellant  Winne 
before  the  Codes  took  effect  are  valid  and  en- 
forceable, notwithstanding  any  statute  which 
provided  that  a  foreign  corporation  should  file 
a  statement  and  certificate  before  doing  busi- 
ness, or  the  contract  as  to  them  should  be  void 
and  Invalid. 

Several  minor  errors  are  assigned,  but  we  find 
none  of  them  are  well  taken.  The  Judgment  Is 
affirmed. 

PEMBKBTON,  C.  J.,  and  BUCK,  i^  concur. 
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LUTZ  r.  KINNKY.  Slierfff.    (No.  1,492.) 

(Snpreme  Court  of  Nevada.    July  21,  1897.) 

Chattel,  Mortoaoes— Fossessiom  bt  Mortoaooi 
— Unbestricteo  D18POSIT10!!— Validitt. 

1.  St.  1869,  p.  S5,  providing  that  no  chattel 
moi-teajtp,  except  of  a  growing  crop,  should  b* 
valid  without  a  change  of  possession,  was  io 
amended  by  St.  IS80,  p.  63,  that  where  the  mort- 
guse  is  recoraed  a  change  of  possession  is  not 
necessiiry,  provided  the  parties  annex  their  affi- 
davits, describing  the  debt  and  stating  that  thf 
mortgage  is  t)ona  fide,  and  not  made  to  hinde.) 
creditors.  A  mortpige  expressly  sti|iuiuting  that 
the  mortpngor  should  remam  in  "possession  of  th« 
said  goods  and  chattels,  and  in  the  full  and 
free  use  and  enjoyment  of  the  same,"  was  made 
by  a  retail  merchant  in  failing  circumstances. 
The  mortgage  was  duly  recorded,  and  had  the 
statutory  affidavits  annexed.  Hdd,  that  the 
mortgage  was  void. 

2.  It  could  not  be  validated  by  showiog  an  oral 
•greement  requiring  the  mortgagor  to  apply  to 
the  debt  the  proceeds  of  sales  "as  be  went  along." 
as  against  creditors  without  notice  of  the  agree- 
ment 

Appeal  from  district  court,  Ormsby  county; 
C.  E.  Mack,  Judge. 

Action  by  Miirtin  Lntz  against  William  Kin- 
ney, sheriff  of  Orm.<;by  couuty,  to  recover  for 
mortgaged  goods  sold  under  execution.  From 
a  judgment  in  favor  of  plaintiff,  and  from  an 
order  denying  a  new  trial,  defendant  appeals. 
Reversed. 

Trenmor  Coffin  and  A\ex  J.  McGowan,  for 
appellant.     Alfred  Cbartz,  for  respondent 

MASSEY,  J.  On  the  ISth  day  of  March. 
ISOC,  Archer  Baker,  who  was  at  the  time  a  re- 
tall  grocer  in  failing  circumstances,  executed 
a  mortgage  on  bis  stock  of  merchaudise  to  the 
resiwndent  to  secure  the  payment  of  a  loan  of 
$7U0,  a  part  of  which  sum  was  used  in  the 
discharge  of  an  existing  mortgage  upon  the 
same  goods.  The  debt  secured  by  the  re- 
spondent's mortgage  was  evidenced  by  a  prom- 
issory note  of  the  same  d.nte,  payable  on  or 
before  the  18th  day  of  March,  1897.  The 
mortgage  expressly  stipulated  tiiat  until  de- 
fault In  payment  of  the  said  sum  the  mort- 
gagor, bis  executors,  administrators,  and  as- 
signs, should  "rem.iin  and  continue  In  the 
quiet  and  peaceable  possession  of  the  saiil 
goods  and  chattels,  and  in  the  full  and  free  use 
and  enjoyment  of  the  same."  The  mortgage 
was  duly  recorded,  and  the  statutory  atlida- 
vlt  was  annexed  thereto.  At  the  time  of  the 
execution  of  the  note  and  mortgage  an  action 
was  pending  in  favor  of  A.  J.  McGowan 
against  said  Baker,  and  on  the  3d  day  of 
April,  1896.  Judgment  was  rendered  therein 
against  said  Baker  for  the  sum  of  $403.24. 
with  interest  and  costs.  On  the  6tb  day  of 
April,  1896,  writ  of  execution  was  issued 
therein,  and  delivered  to  the  appellant,  sher- 
iff of  Ormsby  county,  who  levied  upon  the 
goods  covered  by  respondent's  mortgage,  and 
sold  the  same  to  satisfy  said  writ  It  appears 
that  the  said  McGowan  and  sheriff  had  ac- 
tual notice  ot  respondent's  mortgage  before 
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levy  and  sale  as  aforesaid,  and  that  ttae  goods 
were  sold  without  regard  to  said  mortgage, 
and  without  payment  thereof.  It  fui-ther  ap- 
pears that  the  mortgagor  and  mortgagee  had 
a  parol  agreement,  entered  Into  at  the  time  of 
the  execution  of  the  mortgage,  whereby  the 
mortgagor  was  to  sell  the  goods  in  the  course 
of  business,  and  pay  oS  the  mortgage  as  he 
"went  along,"  but  it  does  not  api)ear  that  the 
appellant  had  notice  of  tliis  agi'eement.  Aft- 
er the  execution  of  the  mortgage,  and  until  the 
sheriff  took  possession  of  the  property,  Baker 
continued  in  possession  thereof,  and  sold  th(.>re- 
of  about  $300  in  value,  no  juirt  of  which  sum 
was  paid  by  said  Baker  to  the  respondent,  but 
all  of  said  sum  was  appropriated  by  him  for 
his  own  use.  The  respondent  testified  that 
during  this  period  be  was  sick.  The  value  of 
the  goods  at  the  date  of  the  mortgage  was  f  1,- 
800,  and  at  the  date  of  the  levy  of  the  %vrlt, 
on  tlie  6th  day  of  April,  189U,  $1,200.  The 
Judgment  of  the  district  court  was  lu  favor  of 
the  respondent,  and  from  that  Judgment,  and 
an  order  refusing  a  new  trial,  tills  appeal  has 
been  taken. 

The  Important  question  herein  presented  for 
rtcc-lslon  Is  Uie  validity  of  the  mortgage.  Ap- 
pellant contends  that  it  Is  fraudulent  and  void 
as  to  the  creditors  of  the  mortgagor;  that  it 
Is  rendered  so  by  the  stipulation  therein  per- 
mitting tlie  mortgagor  to  retain  pos.session  of 
the  mortgaged  property,  authorizing  him  to 
sell  the  same,  and  appropriate  the  proceed.s  to 
his  owu  use  and  beuofit,  and  from  the  further 
fact  that  he  did  make  such  appropriation. 
This  question  Is  for  the  tlrst  thne  presented  to 
the  coiut  since  the  amendment  to  Uie  law  re- 
lating to  chattel  mortgages  was  passed  in 
1885.  Prior  to  the  2d  day  of  March,  1885,  no 
mortgage  of  i)ersonal  in-ojierty,  except  a  grow- 
ing crop,  was  valid  agaiu.st  any  other  iK'rsons 
tlian  the  parties  thereto,  unless  the  pos.-e.<si<m 
of  the  mortgaged  property  was  delivered  to 
and  retained  bj'  the  mortgagee.  St.  Nev. 
1800,  p.  55.  This  court,  in  the  case  of  Wil- 
son V.  Hill,  17  Nev.  407,  30  Pac.  1070.  say 
tliat  under  the  above-cited  act,  a  failure  to 
deliver  and  retain  posseisslon  of  the  mort- 
gaged pi-operty  Is  conclusive  evidence  of  fraud 
in  law;  that  In  such  a  case  the  courts  will  not 
.»*top  to  inquire  whether  there  Is  actual  frau:! 
ir  not;  that  the  law  imputes  fraud  under 
such  conditions,  and  the  statute  does  not  per- 
mit this  conclusive  proof  to  be  overcome  by 
evidence  of  an  honest  pun.)ose.  By  an  act 
of  the  legislature  the  above  statute  was  so 
amended  ttiat  a  mortgage  uix>n  all  kinds  of 
personal  property  was  made  valid  against  all 
persons  without  the  ])ossession  of  the  mort- 
gaged property  being  (Iclivcred  to  and  retained 
l)y  the  mortgagee  by  attaching  the  certain  affi- 
davit of  the  parties  thereto,  and  duly  record- 
ing the  Siime.  St.  Nev.  18S.5,  p.  53.  The 
statute  was  again  amended,  but  the  amend- 
ments in  no  manner  affect  the  above  provi- 
sions. St.  Nev.  1887,  p.  60.  The  auieudcd 
acts  of  1885  and  1887,  above  cited,  changed 


the  rule  announced  in  Wilson  y.  Hill,  sopra, 
and  since  then  the  fact  that  the  mortgagor  re- 
tains and  continues  In  possession  of  the  prop- 
erty, and  is  so  permitted  by  the  express  stipu- 
lation of  the  mortgage,  does  not  i«nder  the 
mortgage  void  per  se,  where  the  conditions  oZ 
the  statute  have  been  complied  with.  Coun- 
sel for  respondent  contends  that  the  amend- 
ments above  cited  have  so  changed  that  rule 
that  under  section  72  of  the  same  act  the 
question  of  fraud  is  one  of  fact,  and  not  of 
law;  m  other  words,  that  the  courts  have  no 
right  to  declare  a  mortgage  void  per  se  when 
the  same  lia.s  annexed  tliereto  the  afflilavit  re- 
quired, and  has  been  duly  recorded.  A  large 
number  of  cases  have  been  cited  for  and 
against  this  contention  by  resi)ective  counsel, 
but  in  no  one  of  the  cases  cited  has  been  found 
a  mortgage  with  like  stipulation  as  Is  con- 
tained in  the  mortgage  herein.  A  mmiber  of 
decisions  by  the  supreme  court  of  Indiana  un- 
der statutes  similar  to  ours  are  relied  on  by 
the  respondent  to  support  his  contention,  but 
It  will  be  noticed  that  in  all  the  cases  cited  it 
api)eared  that  the  mortgage  contained  either 
an  express  stipulation  that  tlie  mortgagor 
should  retain  the  iwssesslon  of  the  proi:erty. 
sell  the  same,  and  apply  the  proceeds  ar.s  n,:; 
from  such  sjUe  to  the  discliarge  of  tlie  mort- 
gage delrt,  or.  In  the  absence  of  such  stipula- 
tion in  llie  mortgage,  such  agreement  was 
shown  aliunde.  Kletchor  v.  Slartin,  126  Ind. 
57,  25  N.  K.  886.  and  wises  therein  cited;  Fish- 
er V.  Syfera,  10<.>  Ind.  514,  10  N.  E.  :i0'j;  Bank 
V.  Brown,  112  Ind.  474,  14  N.  E.  3.58.  That 
court,  in  tlie  case  of  New  v.  Sallors,114  Ind.  412. 
16  N.  E.  611,  discussing  tiic  aaiuc  question  for 
wiiich  respondent  contends,  say  tliat:  "The 
question  of  fraudulent  inteut  Is  a  question  of 
fact,  and  not  of  law.  Therefore,  until  the 
contrary  appears,  It  will  be  presumed  that  a 
mortgagor  who  is  permitted  to  retain  pos.se.s- 
slon  of  and  sell  the  mortgaged  chattels  does 
so  under  an  agi-eement  to  account  as  the  agent 
of  tlie  mortgagee,  and  the  proceeds  will  be  re- 
garded as  applied  to  tlie  liquidation  of  the  mort- 
gage debt,  wiiether  they  have  been  actual!}" 
raid  over  or  not.  •  •  •  If,  iiowever,  it  af- 
firmatively ajipears  that  tliere  was  no  agi'ee- 
ment  to  account,  and  the  mortgagor  is  permit- 
ted, eitlier  by  an  express  or  Implied  agreement 
with  the  mortgagee,  to  continue  In  i)Os.ses.sion, 
with  the  right  to  sell  tlie  property,  aud  appro- 
priate the  proceeds  to  his  owu  use,  the  trauy- 
actlon  will  lie  i-egarded  as  a  fraud  upon  cred- 
itors, and  void."  Southard  v.  Benner,  72  N. 
Y.  424.  Notwithstanding  the  decisions  of  the 
.supreme  court  of  Indiana  in  many  resiiects 
support  tills  contention  of  resiwudeut,  yet  that 
(tourt  concedes  that  cas<s  may  arise  wherein  a 
mortgage  should  be  declared  void  on  its  face, 
without  regard  to  extrinsic  facts.  Loekwoo-.l 
V.  Harding,  79  Ind.  133.  The  decision  of  that 
court  in  the  case  of  Uaveniwrt  v.  Foulke,  68 
Ind.  382,  furnishes  the  exami)le  of  tiie  rule 
liUd  down  in  I^ckwood  v.  Harding,  supra,  and 
is  a  case  analogous  to  the  case  at  bar.    The 
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court  there  holds  that  where  It  Is  provided  In 
a  chattel  morti^age  that  the  mortgagor  shall 
retain  pa«sessIon  of  the  niortgased  propeity, 
and  use  and  enjoy  the  same  until  default  be 
made  In  the  payment  of  the  mortgage  debt, 
where  It  Is  apparent  from  the  nature  of  the 
property  that  the  only  reasonable  use  the 
mortgagor  can  make  of  It  will  be  to  expose  It 
for  sale  and  sell  It,  thus  Impliedly  authorizhig 
him  to  apply  the  proceeds  to  his  own  use,  such 
mortgage  Is  Told.  Davenport  v.  Foulke,  68 
Ind.  382;  Mobley  v.  Letts,  61  Ind.  11;  Voor- 
hls  T.  Langsdorf,  31  Mo.  451;  Taxton  v. 
Smith  (Neb.)  59  N.  W.  690;  Roberts  v.  John- 
son (Colo.  App.)  39  Pac.  596;  Herm.  Chat. 
Mortg.  1 101;   Jones,  Chat.  Mortg.  I  420. 

Applyhig  the  rule  laid  down  In  Davenport 
V.  Foulke,  supra,  to  the  case  at  bar,  we  must 
hold  the  mortgage  made  by  Baker  to  the  re- 
spondent void.  It  expressly  stipulated  that 
Baker,  his  executors,  administrators,  and  as- 
signs, should  remain  and  continue  in  the  quiet 
and  peaceable  posse-ssion  of  the  propei-ty,  and 
in  the  free  and  full  use  and  enjoyment  of  the 
same,  nntil  default.  This  language  is  broad, 
clear,  and  explicit  Considered  with  the  na- 
ture and  character  of  the  goods  mortgaged,  it 
confers  upon  the  mortgagor  the  right  to  sell 
the  property  and  appropriate  the  proceeds  to 
his  own  use  and  benefit.  It  was  authority  to 
sell  the  mortgaged  goods  devested  of  all  the 
rights  of  both  the  mortgagor  and  mortgagee, 
without  being  required  to  satisfy  the  moi-tgage 
debt  from  the  proceeds  thereof,  the  exercise 
of  which  authority  was  a  fraud  upon  credit- 
ors, and  of  no  benefit  to  the  mortgagor.  Baker 
remahied  openly  In  possession,  and  continued 
to  sell  the  property  after  the  execution  and 
reconintiou  of  the  mortgage,  and  in  less  than 
one  mouth  had  disposed  of  one-sixth  in  value 
thereof,  and  had  appropriated  the  proceeds  to 
his  own  use.  True  it  is  that  both  Baker  and 
♦he  resiwndent  testitletl,  over  the  objection  of 
appeUnut,  tliat  they  had  a  parol  agreement, 
whereby  Baker  was  to  sell  the  property.  In 
the  course  of  business,  and  pay  off  the  debt  as 
"he  wont  along."  This  agreement,  at  be.st,  is 
very  uncertain  in  terms,  and  conflicts  with  the 
express  agreement  of  the  mortgage.  It  is  not 
made  to  api^ear  that  the  appellant  ever  had 
notice  of  this  parol  agreement,  before  levy  and 
sale  under  the  writ.  It  does  appear  that  he 
had  actual  notice  of  the  mortgage  and  its  con- 
tents. Ill  the  kinguiige  of  Jlr.  Justice  Davis 
In  Roiiiiison  v.  Elliott,  22  Wall.  523:  "The 
creditor  must  take  care  in  making  his  con- 
tract that  it  does  not  contain  provisions  of  no 
advantage  to  him,  but  which  Ijoneflt  the  debt 
or,  and  were  designed  to  do  so,  and  are  In- 
jurious to  other  creditors.  The  law  will  not 
sanction  a  i)roceeding  of  tills  kind.  It  will 
not  allow  the  creditor  to  make  use  of  his  debt 
for  any  oUier  purpose  tlian  his  own  hulemni- 
ty,"  This  mortgage  was  a  cover  and  sliieid  to 
the  property  of  one  In  failhig  circ-unistanii's, 
protecting  it  from  creilitors.  and.  under  its 
terms,   was  no  indemnity  to   the  uioiliSiio't'i'. 


Baker  was  given  a.  year  In  which  to  aeU  the 
property,  and  apply  the  proceeds  to  hlB  own 
use,  while  the  creditors  and  respondent  were 
compelled  to  stand  helplessly  by.  For  these 
reasons  the  Judgment  of  the  lower  court  must 
be  reversed.  We  do  not  deem  It  necessary  to 
pass  upon  the  other  questions  presented  by  the 
record. 

BELKNAP,  C.  J.,  and  BONNIFIELD,  J., 

concur. 


ROLLINS  T.  WOODMAN  et  al.     (S.  P.  467.) 

(Supreme  Court  of  California.    July  3,  1807.) 

Tax  Deed— SuprioiBKOT— Rkoitalb. 

1.  A  tax  deed  reciting  that  in  the  publication 
of  tlie  deliuquert  Ust  was  given  "such  a  con- 
densed dcscriptiou  of  the  propurty  that  it  might 
easily  be  known"  is  not  ohnoxious  to  the  objec- 
tion that  the  list  thus  pnbUsbed  "did  not  con- 
tain a  copy  of  the  isspsBment  against  this  prop- 
erty, and  contaiued  only  a  condensed  description 
of  such  property,  and  not  the  description  con- 
tained in  the  orifrinal  assessment,"  as  the  same 
condensed  description  may  have  been  contained 
In  the  original  assessment,  and  transcribed  thence 
into  the  delinquent  list,  and  published  as  first 
entcrod,  or  such  condensation  may  have  consisted 
only  in  the  use  of  common  abbreviations. 

2.  The  fact  that  the  date  lecited  in  the  tax  deed 
as  the  time,  specified  in  the  certificate,  when  the 
purchaser  would  he  entitled  to  a  deed,  came  on 
a  Sunday,  did  not  affect  the  validity  of  such  deed, 
as  snch  date  merely  indicated  the  time  when  the 
purchaser's  right  to  a  deed  would  become  fixed. 

3.  Where  it  is  stated  in  a  tax  deed  tliat  the 
least  quantity  of  the  lond  described  was  offered 
at  the  sale;  that  plaintiff  was  the  person  who  was 
willing  to  take  the  least  quantity  thereof,  and 
pay  the  taxes  and  costs;  and  that  such  least 
quantity  was  the  whole  of  the  land,— it  cannot 
be  claimed  that  such  deed  recites  that  the  col- 
lector offered  the  whole  of  the  property  for  sale 
before  offermg  any  smaller  part 

Commissioners'  declsidfl.     Department  2. 

Apijeal  from  suiwrlor  court,  city  and  county 
of  San  Francisco;  Charles  W.  Slack,  Judge. 

Action  by  William  Rollins  against  .Tames  F. 
Woodman  and  others.  P^rom  a  Judgment  for 
defendants,  plaintiff  appeals.     Reversed. 

Wm.  &  Geo.  Levlnsou,  for  appellant  Free- 
man &  Bates,  for  respondents. 

BRITT,  C.  Action  to  quiet  title  to  a  par- 
cel of  land  In  the  city  and  county  of  San 
Francisco.  At  the  trial  the  only  evldc^nce 
offered  by  plaintiff  was  a  deed  following  up- 
on a  sale  of  the  premises  In  dispute  made  by 
the  tax  collector  of  said  city  and  county,  on 
April  4,  1884,  for  the  taxes  of  the  fiscal  year 
then  current  at  which  sale  plaintiff  was  the 
purchaser.  The  court  sustained  certain  ob- 
lections  to  the  competency  of  this  deed,  and 
rendered  Judgment  for  defendants. 

The  statute  In  force  In  1884  provided  that 
in  tlie  delinquent  tax  list  must  be  set  down 
"ail  matters  and  things  contained  In  the  as- 
se.s.sniout  book,  and  relating  to  dellnqtient 
IH-Tsoiis  or  property."  and  that  the  tax  vol- 
lector    "must    yubli-sh    the    delinquent    list 
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which  mnst  contain  the  names  of  the  persona 
and  a  description  of  the  property  delinquent," 
and  publish  with  such  list  a  notice  that  the 
real  property  on  which  delinquent  taxes  are 
a  Hen  will  be  sold  at  public  auction.  Pol. 
Code.  U  3760,  87Si,  3765.  Plaintiff's  deed 
recited  that  In  the  publication  so  required 
was  given  In  this  Instance  "such  a  condensed 
description  of  the  property  that  It  might 
easily  be  known."  Upon  such  recital  It  was 
objected  and  Is  now  argued  that  the  delin- 
quent list  thus  published  "did  not  contain  a 
copy  of  the  assessment  against  this  property, 
and  contained  only  a  condensed  description 
of  such  property,  and  not  the  description  con- 
taliied  In  the  original  assessment."  The  lan- 
guage of  the  instrument  Is  not  fairly  suscepti- 
ble of  this  construction.  It  may  well  bare 
been  that  the  same  condensed  description  was 
contained  In  the  original  assessment,  and 
transcribed  thence  Into  the  delinquent  list, 
and  published  by  the  collector  literally  as 
first  entered;  or  the  condensation  in  the  de- 
linquent Ust,  If  It  first  occurred  there,  may 
have  consisted  only  In  the  use  of  common 
abbreviations,  which  we  think  is  permissible 
If  thereby  the  property  "may  easily  be 
known."  See  Stout  v.  Mastin,  139  U.  S.  154, 
11  Sup.  Ct  519. 

By  section  3776,  Pol.  Code,  the  certificate 
Issued  by  the  collector  to  the  purchaser  at  a 
tax  sale  is  required  to  specify  the  time  when 
the  purchaser  will  be  entitled  to  a  disnl. 
This  time,  as  the  law  stood  in  ISSil,  was  ui)on 
the  expiration  of  12  months  from  the  date  of 
sale,  If  no  redemption  was  made  mcnnwhile 
(Pol  Code,  {§  3780,  3780);  and  the  deed  here 
recited  that  the  date  specified  In  the  certifi- 
cate Issued  to  plaintiff  was  April  5,  18.S5, 
which  was  a  Sunday,  and  it  Is  argued  that 
this  was  a  fatal  defect,  because,  It  is  snlii, 
the  issuance  of  a  deed  could  not  be  compelled 
on  that  day.  But,  obviously,  the  statute 
(Pol.  Code,  i  3770)  has  reference  to  the  time 
when  the  right  of  the  purchaser  to  a  deed 
shall  become  fixed,  not  to  the  means  of  obtain- 
ing the  Instrument  from  the  proper  oUlcer. 
If  a  cause  of  action  accrues  to  a  person  on  a 
holiday,  we  suppose  he  may  be  said  to  be 
entitled  to  it  as  a  right  of  property,  althoiigh 
ao  court  may  then  be  open  to  bis  suit  for  lis 
enforcement. 

It  Is  further  claimed  that  the  deed  recites 
that  the  collector  offered  the  whole  of  the 
property  for  sale  before  offering  any  smaller 
part,  and  so  offended  the  provision  of  section 
3773,  Pol.  Code,  requiring  the  sale  of  the  le.ast 
quantity  which  any  person  will  take,  and  pay 
the  taxes.  It  Is  stated  in  the  dood  that  the 
least  quantity  of  the  land  described  was  of- 
fered at  the  sale;  that  the  plaintiff  was  the 
person  who  was  willing  to  take  the  least 
quantity  thereof,  and  pay  the  taxes  and  costs; 
and  that  such  least  quantity  was  the  whole 
of  the  land.  This  satisfied  the  statute.  Po- 
land V.  Mooney.  79  Cal.  137,  21  Pac.  43ii; 
Uewes  r.  McLellan,  UO  Cat  3U3,  Zi  i'ac.  2S7. 


It  was  error  to  sustain  the  objections  made  tft 
the  deed,  and  the  Judgment  abould  b*  r^ 
versed. 

We  concur:    SEARLS,  C;    HATNES,  O. 

PER  CURIAM.  For  the  reasons  given  Id 
the  foregoing  opinion,  the  Judgment  Is  re- 
versed. 


(]1T  Cal.  605) 
In  re  SMITH'S  ESTATE.     (S.  V.  622.)  i 
(Supreme  Court  of  California.   July  8, 1897.) 

APPEAr.ABLB  OllDER— PaRTT   AOGRIEVED. 

1.  An  order  reciting  thnt  an  administrator  has 
sulflcicnt  funds  in  his  hniids  for  the  payment  of 
a  eert.iin  clitim.  which  had  lieen  previously  ad- 
judKiKl  a  preftired  claim,  and  directing  the  pay- 
ment tliereof  "forthwith,"  U  appealnble,  under 
Code  Civ.  Proc.  §  9('i3,  subd.  3,  though  no  appeal 
htiil  Ix^n  taken  from  such  prior  order. 

2.  Un<ler  Code  Civ.  Proc.  §S  1046,  1647,  a 
valid  order  for  t)ie  payment,  by  an  adminiatrator, 
of  the  claim  of  a  particni.ir  creditor,  thougb 
previously  adjudged  a  preferred  claim,  can  bk 
made  only  on  the  settlement  of  the  account  of 
such  ndnilnistrntor,  after  notice  given  as  pre- 
Rcrihod  by  section  idSS;  and  therefore  such  ad- 
minlstrntor  has  the  right,  as  the  "party  ag- 
grieved." to  appeal  from  such  order  when  prema* 
turely  made. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  J.  V.  Coffey, 
Judge. 

Claim  of  Walter  S.  Tliome  against  the  estate 
of  William  F.  Smith,  deceased.  From  an  or- 
der directing  the  payment  thereof  "forthwith," 
.Icremlab  Lynch,  the  administrator  of  said  es- 
tate, appeals.     Reversed. 

Henry  N.  CInniont  and  Lloyd  &  Wood,  for 
ajipellant.     Andrew  Thorne,  for  respondent. 

McFARL.\XD,  J.  This  Is  an  appeal  by  Jer- 
etiilnh  Lynch,  as  general  adnilulstrator  with 
the  will  annexed  of  the  estate  of  William  P. 
Smith,  deceased,  from  an  order  of  the  superior 
court  made  April  24.  ISOC.  directing  him  to  pay 
a  certain  claim  of  Walter  S.  Thorne  for  $1,414.- 
69,  which  he  alleges  to  be  a  preferred  claim, 
under  sulHlivislon  4  of  section  1043  of  the  Coda 
of  Civil  Procedure,  because  a  Judgment  ren- 
dered against  the  decedent  in  bis  lifetime.  It 
appears  from  the  transcript  that  there  had  been 
previously  a  proceeding  instituted  for  the  pur- 
posse  of  determining  whether  Thome's  claim 
was  a  preferred  cl.-iim,  and,  If  so,  whether  a 
certain  claim  of  Mrs.  Endora  V.  Smith  was  also 
a  preferred  claim  upon  a  similar  Judgment;  and 
that  on  Deceiuber  24,  1800.  an  order  had  been 
made  adjudicating  that  Thome's  claim  was  a 
preferred  claim,  and  that  Mrs.  Smith's  was  not, 
and  that  Thome's  claim  be  paid  in  due  course 
of  administration.  From  that  order  there  has 
been  no  api>eal.  The  order  of  April  24,  liSdd, 
which  is  appealed  from,  recites  that  the  admin- 
istrator has  in  bis  hands  $1,954.42,  and  directs 
that  the  claim  of  Thorae  be  paid  by  the  ad- 
ministrator "forthwith."  Iho  estats  is  In- 
solvent, 


*  Rehearing  denied. 
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Respondent  Thome  moves  to  dismiss  the  ap- 
peal upon  two  grounds:  First  that  the  sec- 
ond order  of  April  24th  Is  not  appealable,  and 
that  the  appeal  should  have  been  from  the  first 
order  of  December  24,  1S95;  and,  second,  that 
the  administrator  Is  not  a  party  aggrieved, 
and  therefore  bas  no  right  of  appeal  from  the 
order. 

1.  The  order,  being  for  the  payment  of  a  debt 
or  claim.  Is  expressly  made  appealable  by  eab- 
dlvlsion  3  of  secUon  963  of  the  Code  of  Civil 
Procedure.  Whether  or  not  the  order  of  De- 
cember 24, 1885,  could  or  should  have  been  ap- 
pealed from,  is  a  question  not  before  us. 

2.  If,  upon  the  settlement  of  the  account  of 
the  administrator,  when  all  the  creditors  had 
been  brought  before  the  court  by  statutory  no- 
tice, there  had  been  a  marshaling  of  the  as- 
sets, and  the  court  had  made  an  order  or  de- 
cree specifying  the  amount  to  be  paid  each 
creditor,  it  might  be  argued  then  with  great 
force  that  the  administrator  had  no  right  of 
appeal  if  the  only  question  was  between  two 
creditors,  as  to  whether  both  bad  preferred 
claims.  In  such  a  case  the  defeated  creditor, 
or  any  creditor  feeling  aggrieved,  would  be  the 
party  Interi-sted,  and,  being  before  the  court, 
would  be  in  a  position  to  himself  assert  bis 
rights.  But  that  state  of  facts  does  not  ai)- 
pear  here.  In  this  case  there  had  been  no  set- 
tlement of  the  accounts  of  the  appellant  admin- 
isirator.  and  the  time  for  the  order  or  decree 
above  referred  to  had  not  arrived.  There  had 
timply  been  a  settlement  of  a  former  adminis- 
tratrix with  the  present  administrator.  One 
of  the  points  made  by  the  appellant  in  the  bill 
of  excci>tiuus  Is  "that  the  said  order  was  pre- 
mntnrrly  made,  •  •  •  the  amount  of  the 
dl.'itributable  estate  not  yet  havln;;  been  ascer- 
tained." Section  l(>ll>  of  the  Code  of  Civil 
Procedure  provides:  "Tlie  executor  or  admin- 
istrator, as  soon  as  he  has  sufficient  funds  in 
his  hands,  must  pay  the  funeral  expenses  and 
exijeuses  of  the  last  sickness  and  the  allowance 
made  to  the  family.  He  may  retain  in  his 
hands  tlie  nects-sniy  expenses  of  administration, 
but  he  is  not  obliged  to  pay  any  other  debt 
or  legacy  until,  as  prescribed  in  this  article,  the 
payment  has  been  ordered  by  tlie  court."  Sec- 
tion 1047  provides:  "Uiwn  the  settlement  of 
the  accounts  of  the  executor  or  administrator, 
as  required  in  this  chapter,  the  court  must 
make  an  order  for  the  payment  of  the  debts, 
as  the  circumstances  of  the  estate  require. 
If  there  Is  not  sufficient  funds  in  the  hands  of 
tlie  executor  or  administrator  the  court  must 
ejiecify  In  the  decree  the  sum  to  be  paid  to 
e.Tch  creditor."  And  section  1C33  provides: 
"When  any  account  is  rendered  for  settlement, 
the  court,  or  a  Judge  thereof,  must  appoint  a 
day  for  the  .eottlemont  thereof;  the  clerk  must 
thereupon  give  notice  thereof  by  causing  no- 
tices to  he  posted  in  at  least  three  public  plac- 
es In  the  county,  setting  forth  the  name  of  the 
estate,  the  executor  or  administrator,  and  the 
Jay  appointed  for  the  sctdenient  of  tlic  account. 
The  court  or  a  Judge  tiiereof  may  order  sudi 
further  notice  to  be  given  as  may  be  proper." 


It  is  apparent,  therefore,  that,  at  least  In  the 
case  of  an  Insolvent  estate,  a  valid  order  for 
the  payment  of  the  claim  of  a  particular  cred- 
itor, whether  or  not  his  claim  be  a  preferred 
claim,  cannot  be  made  except  upon  the  set- 
tlement of  an  account  of  the  administrator 
after  notice  given  as  prescribed  by  the  Code; 
otherwise,  the  other  creditors  would  not  be 
bound  by  the  order,  and,  If  the  administrator 
should  obey  it,  he  would  do  so  at  his  peril.  The 
appellant,  therefore,  was  directly  interested 
in  the  order  appealed  from,  and  has  the  right 
to  appeal  from  it,  within  the  principle  stated  hi 
the  opinion  of  Henshaw,  J.,  in  Re  Welch's  Es- 
tate, 106  Cal.  428,  39  Pac.  805.  The  motion  to 
dismiss  the  appeal  Is  denied. 

The  action  of  the  court  In  directing  the  pay- 
ment of  the  claim  of  Thome  was,  for  the  rea- 
sons above  given,  premature  and  Invalid.  The 
order  of  April  24,  181K!,  appealed  from  is  re- 
versed. 

We  concur:     TEMPLE,  J.;  UEXSIIAW,  J. 

°°°°°°°"  (117  Cal.  431) 

COLUSA    COUNTY   t.   GLEXN    COUNTY. 

(Sac.  240.) 

(Supreme  C^urt  of  California.    July  1,  1897.) 

Action  bktwebn   Counties  —  MuNiy  Had  and 

Hecsived. 

1.  Under  the  Comity  GoTernment  Act,  §  4  (Pol. 
Code,  $  4(HI3),  doclariDg  tbut  ciiuiilicsi  liave 
power  "to  Bue  and  be  sued,"  a  county  may  main- 
tain an  aciiun  asainst  another  county  which  is 
iiuli-l)tpd  to  it,  whether  on  an  exinesa  or  on 
an  iiniilicd  eoutract,  as  for  money  bail  and  re- 
ceived. 

2.  When  defendant  county  was  formnl  out  of 
■  portion  of  the  plaintiff  county  tliorc  n-maincd 
on  the  assossmeot  roll  of  the  piaimilT  eoiinly  cer- 
tain unpaid  taxes  wliich  had  been  a.ss<>ssfil  liy  tiie 
state  board  of  equalization  on  a  certain  railway 
then  in  the  plaintiff  county,  which  taxes  were 
Piiid  into  tlie  state  treasury  after  such  organiza- 
tion of  tlie  defendant  county,  and  a  portion  tliei'e- 
of  was  thereafter  paid  to  the  defendant  cunnty. 
The  act  creating  the  defendiiut  county  made  no 
prorision  for  an  apportionment  of  the  public 
Iiropcrty,  or  of  the  debte  or  credits  of  tlie  i)l;iln- 
tiff  county,  between  it  and  the  new  county.  HiiJ, 
tliat  the  defendant  county,  having  received  the 
money  in  question  without  any  right,  is  lialdo,  in 
(u  action  for  money  had  and  received,  on  its 
implied  promise  to  pay  tlie  same  to  the  plaintiff 
county,  which  was  entitled  thereto. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Sacramento  county; 
Matt.  F.  Johnson,  Judge. 

Action  by  Olusa  county  agnlnst  Glenn  coun- 
ty. From  a  Judgment  in  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

Ernest  Weynant  and  Johnson  &  Johnson,  for 
appellant.  George  D.  Dudley,  K.  B.  Kelly,  and 
John  T.  Harrington,  for  respondent 

HATNES,  C.  The  county  of  Colusa 
brought  tills  action  against  the  county  of 
Clonn  to  recover  the  sum  of  $1,622.72.  The 
defendant  demurred  to  the  complaint,  the 
demurrer  was  sustained,  and  the  plaintiff  hav- 
ing declined  to  amend  Judgment  thereon  was 
rendered  against  the  plaintiff,  and  this  ap- 
peal Is  from  said  Judgment 
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The  complaint  alleges:  That  the  county 
of  Glenn  was  formed  out  of  a  portion  of  the 
territory  of  Colusa  county  under  an  act  of  the 
legislature  approved  March  11,  1891.  That 
In  the  years  1885,  1886,  and  1887  the  state 
board  of  equalization  assessed  the  Northern 
Railway  Company  upon  62.81  miles  of  Its 
railway  then  In  the  county  of  Colusa,  That 
the  auditor  of  Colusa  county  entered  the  as- 
sessment made  by  the  board  of  equalization 
upon  the  assessment  roll  of  said  county  in 
each  of  said  years.  That  the  amount  of  the 
taxes  so  assessed  and  due  to  the  plaintiff  for 
each  of  said  years  was  as  follows:  For  1885 
$4,050,  for  1880  $3,969.60,  and  for  1887  $3,- 
728.40;  and  that  the  whole  of  said  sums 
"were  due,  owing,  and  unpaid  from  said  rail- 
way company  to  the  plaintiff  at  the  time  the 
defendant  county  was  organized.  Tliat  in  the 
year  1894  said  railway  company  paid  into  the 
state  treasury,  on  account  of  the  sums  so  due 
the  plaintiff,  the  sum  of  $3,.'>26.74,  and  there- 
after, in  the  month  of  December,  1804,  $1,- 
622.72  of  said  sum  was  paid  to  the  county  of 
Glenn,  but  that  said  money  so  paid  to  the  de- 
fendant was  and  now  Is  the  property  of  the 
plaintiff.  That  at  the  time  of  said  payment 
the  defendant  had  notice  and  knowledge  of 
all  said  facts,  but  has  neglected  and  refused 
to  pay  the  plaintiff  said  sum  of  $1,622.72,  or 
any  part  of  It.  The  complaint  also  alleges 
the  due  presentation  of  the  claim  to  the  board 
of  supervisors  of  the  defendant  county,  and 
the  rejection  of  said  claim.  A  second  count 
or  cause  of  action  for  money  had  and  re- 
ceived Is  also  pleaded.  The  demurrer  was 
general  and  special.  The  demurrer  appears 
to  have  been  sustained  upon  the  ground  that 
an  action  for  money  had  and  received  will 
not  lie  against  a  county. 

Section  4  of  the  county  government  act  de- 
clares that  counties  have  power  "to  sue  and 
be  sued."  This  Is  a  general  authority,  and 
any  restriction  upon  that  power  must  be 
determined  from  the  natiure  m:  character  of 
the  action  brought,  and  by  the  further  re- 
quirement that  all  claims  against  a  county 
must  be  first  presented  to  the  board  of  super- 
visors for  allowance,  and  that  no  action  can 
be  maintained  without  such  presentation.  In 
Price  v.  Sacramento  Co.,  6  Cal.  255,  It  was 
said:  "The  right  to  sue  is  not  limited  to  torts, 
malfeasance,  etc.,  but  Is  given  In  every  case 
of  account."  In  County  of  Los  Angeles  v. 
City  of  Los  Angeles,  65  Cal.  476,  4  Pac.  453, 
it  was  held  that  the  county  of  Los  Angeles 
may  maintain  an  action  against  the  city  of 
Los  Angeles  to  recover  the  amount  of  flues 
and  forfeitures  Imposed  and  collected  by  the 
justices  of  the  peace  of  the  city,  whether  Im- 
posed for  a  violation  of  the  laws  of  the  state 
or  of  the  ordinances  of  the  city,  and  which 
had  been  paid  into  the  city  treasin-y.  In 
People  V.  Chapman,  61  Cal.  202,  267,  it  was 
.said:  "WTiere  money  has  been  drawn  from 
the  treasury  witliout  authority  of  law,  it  is 
recoverable  baclc.  Money  thus  obtained  does 
not  become  the  property  of  the  receiver,  and 


It  Is  imconsclentlous  for  him  to  retain  It." 
The  court  below,  In  its  opinion  (which  we 
find  printed  In  appellant's  brief),  quotes  from 
Whlttaker  v.  County  of  Tuolumne,  96  Cal. 
101,  30  Pac.  1016,  as  follows:  "The  state  and 
Its  political  subdivisions  cannot  be  sued  ex- 
cept as  authorized  by  statute,  and  general 
language  creating  new  remedies  or  prescrib- 
ing procedure  has  never  been  held  to  au- 
thorize such  actions."  This  proposition  Is  not 
questioned.  That  action  was  brought  under 
section  1050,  Code  Civ.  Proc.,  which  provides 
tliat  "an  action  may  be  brought  by  one  per- 
son against  another  for  the  purpose  of  deter- 
mining an  adverse  claim,  which  the  latter 
makes  against  the  former  for  money  or  prop- 
erty upon  an  alleged  obligation,  and  also 
against  two  or  more  persons  for  the  purpose 
of  compelling  one  to  satisfy  a  debt  due  to  the 
other,  for  which  plaintiff  is  bound  as  a  sure- 
ty." In  that  case  an  ordinance  of  the  county 
Imposed  a  license  tax  upon  persons  engaged 
In  the  business  of  raising,  grazing,  herding, 
and  pasturing  sheep.  Plaintiff  contended 
that  the  ordinance  was  void,  and  the  defend- 
ant's claim  against  him  for  the  license  tax 
unfounded,  and  asked  for  a  Judgment  so  de- 
claring. He  had  not  paid  the  license  tax, 
nor  presented  any  claim  against  the  county, 
and  said  section  of  the  Code  obviously  did 
not  authorize  such  action.  If  he  had  paid 
the  license  tax  under  protest,  and  presented 
his  claim  to  the  board  of  supervisors,  and 
upon  its  rejection  had  brought  suit  to  recover 
back  the  money,  a  different  case  would  have 
been  presented.  The  court  also  cited  Mayr- 
hofer  V.  Board,  80  Cal.  110,  26  Pac.  646. 
That  was  a  case  where  a  mechanic's  Hen  was 
Bought  to  be  enforced  against  a  public  build- 
ing, and  It  was  held  that  the  state  Is  not 
bound  by  the  general  words  of  a  statute 
which  would  operate  to  trench  upon  Its  sov- 
ereign rights.  Injuriously  affect  Its  capacity 
to  perform  Its  functions,  or  establish  a  right 
of  action  against  it.  The  distinction  between 
that  case  and  this  Is  obvious.  As  was  there 
said:  '"The  constitution  has  Itself  provided, 
as  the  only  means  which  the  state  has  for 
the  payment  of  Its  debts,  the  exercise  of  the 
sovereign  power  of  taxation,  and  for  each 
political  subdivision  the  rule  Is  the  same." 
If  a  mechanic's  lien  could  be  enforced  against 
a  public  building,  It  would  necessarily  tovolve 
a  sale  of  public  property  under  execution  or 
an  order  of  the  court,  and  this  cannot  be 
done.  If  one  county  be  Indebted  to  another, 
whether  upon  an  express  contract  or  upon  an 
implied  contract,  as  for  money  had  and  re- 
ceived, we  are  not  able  to  see  why  such  an 
action  should  not  be  maintained.  If  such 
power  does  not  exist  under  the  statute  au- 
thorizing counties  to  sue  and  be  sued,  It 
must  result  that  no  county  could  enforce  a 
Just  demand  against  another  without  a  spe- 
cial act  of  the  legislature  iK>rmittlng  It. 

The  county  having  power  to  bring  such  ac- 
tion, the  question  is,  do  the  facts  alleged  in 
the  complaint  show  that  the  plalntia  Is  en- 
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tittect  to  fhe  money  sued  for?  At  the  time 
these  taxes  were  levied,  the  entire  portion  or 
the  railroad  so  assessed  -was  within  the  county 
of  Colusa,  and  said  taxes  were  due  and  pay- 
able to  it,  and  at  the  time  of  the  creation  of  the 
new  county  remained  unpaid,  and  were  as- 
sets belonging  to  Colusa  county.  The  act  cre- 
ating the  county  of  Glenn  did  not  provide  for 
any  apportionment  of  the  public  property,  or 
of  the  debts  or  credits  of  Colusa  county  be- 
tween it  and  the  new  county,  and  In  such 
case  the  whole  thereof  belonged  to  Colusa 
county.  Ijos  Angeles  Co.  v.  Orange  Co.,  97 
CaL  329,  32  Pac.  316;  Tulare  Co.  v.  Kings  Co. 
(Sac.  221;  filed  May  28,  1897)  49  Pac.  8,  where 
this  question  is  fully  considered.  The  fact 
that  these  taxes  were  not  paid  until  after  the 
creation  of  the  new  county  gave  it  no  right  to 
any  portion  of  the  taxes  paid  by  the  railroad 
company.  ITie  legislature  not  having  provided 
for  a  division  of  the  assets  of  the  old  county, 
the  new  coimty  could  not  have  enforced 
against  Colusa  county  a  daim  to  any  portion 
of  the  taxes  paid  by  the  railroad  company 
if  the  whole  had  been  received  by  the  old 
county,  and,  that  being  true,  the  defendant, 
the  new  county,  has  no  right  to  retain  the 
portion  of  said  tax  which  has  come  Into  Its 
possession.  In  the  case  of  Kings  Co.  v.  Jolm- 
son,  101  CaL  201,  37  Pac.  871,  It  was  said: 
"The  lien  of  the  taxes  tor  the  year  1892  had 
already  attached,  and,  unless  the  legislature 
saw  fit  to  provide  otherwise,  such  taxes  dne 
upon  property  situated  in  that  portion  of  the 
formw  county  of  Tulare  which  was  set  off  to 
the  new  county  was  collectllde  by  the  tax  col- 
lector of  Tulare."  There  can  be  no  question, 
therefore,  that  the  county  of  Colusa  had  the 
right  to  collect  from  the  railroad  company  the 
taxes  which  were  levied  upon  that  portion  at 
the  road  which,  before  the  creation  of  the 
new  county,  was  witliin  its  limits;  and  Glenn 
county,  having  received  a  portion  thereof,  can- 
not lewdly  retain  it.  In  Argenti  v.  City  of  San 
Francisco,  16  Cal.  258,  it  was  held  that  If 
the  city  obtained  the  money  by  mlstal^e,  or 
without  authority  of  law,  it  is  her  duty  to 
refund  it,  not  from  any  contract  entered  Into 
by  her  upon  the  subject,  but  from  the  general 
obligation  to  do  Justice  which  binds  all  per- 
sons, whether  natm-al  or  artificial;  and  that 
in  these  cases  the  city  does  not  make  any 
promise,  but  the  law  Implies  one.  See,  also, 
Grogan  v.  San  Francisco,  18  Cal.  590.  The 
oonnty  of  Glenn,  having  received  the  money 
in  question  without  any  right,  and  not  being 
entitled  thereto,  is  liable  in  an  action  for 
money  had  and  received  upon  its  Implied  prom- 
ise to  pay  the  same  to  the  county  of  Colusa, 
which  was  entitled  thereto.  Respondent  cites 
ns,  however,  to  the  case  of  Orange  Co.  v.  Los 
Angeles  Co.,  114  Cal.  390,  46  Pac.  173.  Tliat 
was  an  action  to  recover  from  the  defendant 
the  sum  of  f  1,903.70,  alleged  to  be  the  plain- 
tllTs  proportion  of  $19,032.43,  received  from 
the  state  of  CaUfornia  as  repayment  of  money 
expended  by  Los  Angeles  county  in  provlillng 
(or  the  support  of  aged  persons  in  indigent 


circumstances  between  June  30,  1883,  and 
March  11, 1889,— a  period  prior  to  the  organiza- 
tion of  Orange  county.  The  act  creating 
Orange  county  provided  for  a  division  of  the 
county  assets  between  the  old  and  new  coun- 
ties upon  a  basis  therein  stated,  the  same  to 
be  determined  by  commissioners.  The  com- 
missioners reported,  finding  an  amount  due 
from  Orange  county  to  Los  Angeles  county 
at  the  date  fixed  by  the  act  creating  the  new 
county,  and  this  amount  was  afterwards  paid 
by  Orange  county.  At  the  time  the  commis- 
sioners made  their  report,  neither  party  to 
said  action  knew  of  the  existence  of  this 
claim  against  the  state  In  favor  of  the  county 
of  Los  Angeles,  and  it  was,  therefore,  not 
talcen  into  consideration  by  the  commission- 
ers, and  the  question  arising  in  that  case  was 
whether  the  plaintiff  could  resort  to  the  courts, 
and  maintain  an  action  to  recover  its  propor- 
tion of  the  overloolsed  daim,  as  money  had 
and  received  to  Its  nse.  It  was  there  held,  as 
In  other  cases  above  cited.  In  the  language 
quoted  from  Sedgwick  Co.  v.  Bunker,  16  Kan. 
498,  that  "where  a  county  is  divided  the  rule 
for  the  division  and  apportionment  of  the  debts 
and  property  between  such  county  and  de- 
tached territory  belongs  exclusively  to  the 
legislature,  and  not  to  the  courts;  and,  when 
the  legislature  has  determined  how  the  debts 
and  propeity  shall  be  divided  and  apportioned, 
the  courts  cannot  interfere."  The  court  fur- 
ther said:  "The  act  prescribed  the  limits  of 
each  county's  rights,  and  the  methods  by  which 
they  were  to  be  ascertained.  In  performing 
their  duties  the  commissioners  doubtless  in- 
tended to  make  the  division  as  required,  and, 
tf  they  failed  to  do  so,  the  failure  arose  through 
mistake.  The  mistake  was  one,  however, 
which,  in  our  opinion,  can  be  corrected  by 
legislative  action  only,  and  not  by  the  courts. 
The  courts  are  without  authority  to  adjust  mat- 
ters of  this  character  between  counties."  The 
question  here  presented,  however,  does  not 
Involve  the  question  of  a  division  of  property 
or  credits,  nor  of  the  power  of  the  courts  to 
interfere  or  correct  the  mistakes  or  oversights 
of  commissioners  appointed  by  authority  of 
the  legislature  to  make  such  division.  The 
money  in  question  belongs  to  the  county  of 
Colusa,  and  there  can  be  no  question  as  to  its 
right  to  recover  It 

As  to  the  demurrer  upon  the  ground  of  am- 
biguity and  uncertainty,  counsel  for  respond- 
ent contends  that,  "in  the  absence  of  a  clearer 
statement  of  facts  in  the  complaint,  it  must 
be  hiferred  that  the  state  board  of  equaliza- 
tion, under  the  act  of  March  23,  1893  (St. 
1893,  p.  290),  reassessed  and  reapportioned 
the  as.scssment  of  the  Northern  Railway  for 
the  said  j'ears  of  1885,  1886,  and  18S7,  and 
as  at  that  time  the  county  of  Glenn  was  a 
duly-orK.anIzed  county  of  the  state,  the  taxes 
so  reassessed  were  apportioned  to  the  counties 
of  Glenn  and  Colusa  according  to  the  number 
of  miles  in  the  respective  counties."  I  do  not 
think  such  an  Inference  can  be  properly  drawn 
from  the  complaint    The  Inference  that  there 
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was  a  reassessment  does  not  appear  from  Its 
language,  unless  trom  tbe  averment  that  no 
part  of  the  taxes  were  paid  until  tbe  year 
1894,  and  were  then  paid  to  the  state  treasurer, 
since  section  3669,  Pol.  Code,  requires  each  cor- 
poration, person,  or  association  assessed  by  tbe 
state  board  of  equalization  to  pay  to  the  state 
tieasurer,  upon  the  order  of  the  controller,  as 
other  moneys  are  required  to  be  paid  into  the 
treasury,  the  state  and  county  and  city  and 
county  taxes  each  year  levied  upon  the  property 
so  assessed  to  It  or  blm  by  said  board;  and 
hence  it  apipeara  that,  whether  the  railroad  com- 
pany paid  upon  the  original  assessment  or  upon 
a  reassessent,  the  payment  would  be  to  the  state 
treasurer,  and  by  him  to  the  county.  Whetlier 
there  was  such  reassessment,  and  whether.  If 
there  was.  It  would  affect  the  right  of  ttie 
plalntier  to  recover  in  this  action,  are  ques- 
tions that  are  not  so  presented  as  to  require 
decision.  If  there  was  a  reassessment,  and 
If  that  fact  relieves  the  defendant  from  lia- 
bility, It  Is  open  to  tbe  defendant  to  i)load  It. 
Tbe  Judgment  appealed  from  should  be  re- 
versed, with  directions  to  the  court  below  to 
overrule  tbe  demurrer. 

We  concur:     SBARLS,  C;  OniPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  appealed 
from  Is  reversed,  with  directions  to  the  court 
below  to  overrule  the  demurrer. 


(UT  Cal.  491) 

BHRMAN  et  al.  v.  ROSENXnAL  et  aL    (S. 
F.  511.)  > 

(Supreme  Court  of  California.    July  8,  1807.) 

TaiPABTiTB   Contract — Rkscission- — Monev   Had 
AND  Received — Indemnity. 

1.  One  R.  purriiasod  goods  of  pl.iintilfs  and 
defendaata  sevfriiliv,  under  an  UKn'eincnt  to 
transfer  to  defendants  n  certain  DOte,-\vliicl)  de- 
fendants ngrecJ  to  discount,  and  to  pay  to  plain- 
tiffs one-half  of  the  prowcds  thereof,  on  R.'s 
account,  cieillting  the  otlier  one-half  thereof  on 
their  own  bill.  R.  performed  the  ngreemeut  on 
his  part;  but  defendants  having  failed  to  pay 
plainiiffs,  or  to  return  the  note,  It.  autliorized  de- 
fendants to  balance  his  account  with  tbe  proceeils 
of  the  note,  and  pjiy  tlie  overplus,  a  small  amount, 
to  plaintiffs,  whereupon  plaintiffs  sutnl  defeudnnts 
for  the  remainder  of  the  sum  which  they  iind 
agreed  to  iray  on  R.'s  account.  In  tiic  meantime, 
R.,  beooininK  emiiarrassed,  compounded  with  his 
creditors,  including  plaintiffs,  at  a  discount. 
Held,  that  such  agreement  was  a  tripartite  con- 
tract, which  could  not  l>e  rescinded,  nor  its  terms 
moilifieil.  by  R.  or  defendants,  or  both,  to  the 
detriment  of  plaintiffs,  n-ithout  their  express  con- 
sent. 

2.  Defendants'  objection  that  an  action  in  form 
for  money  bad  and  recelireii  cnnnot  l)e  m.-niitiiined 
ou  such  facts  is  not  tenalile,  as  pliiintilTs  were 
justitied  under  tlie  facts  in  claiming  that  de- 
feii'biits  were  boldhip  such  mone.vs  to  their  use. 

3.  Nor  can  it  lie  iii.si<ted  that  dcrendant.i  should 
be  treated  as  guaraiiiois  of  U.'s  iuiielitedness  to 
the  extent  of  tiie  sum  involved,  and  that,  as  R. 
was  rclcascil  under  the  con)|>i)sition  agreement, 
they  are  likewise  released:  for,  if  guarantors, 
t'.iey  have  I'cen  inilemtiiriiil  by  their  priiiciiial, 
tiid  under  Civ.  Code,  |  :{i>:^4,  are  liable  to  plain- 

i  Rebeuriug  denied. 


tifb  to  the  extent  of  the  IndemnitT,  notwia- 
standing  that  plaintiffs,  without  their  consent, 
may  have  modified  the  contract  or  released  tba 
principal. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  James  M. 
Troutt,  Judge. 

Action  by  Ehrman  &  Co.  against  Rosenthal, 
Feder  &  Co.  From  a  Judgment  In  favor  of 
plaintiffs,  defendants  appeal.    Affirmed. 

Mastick  &  Mastlck.  for  appellants.  Xaptbaly, 
EYledenrlch  &  Ackerman,  for  respondents. 

HBXSHAW,  J.  This  action  Is  In  form  for 
money  had  and  received.  Judgment  passed 
for  plaintiffs,  and  from  that  Judgment,  and 
from  the  order  denying  a  new  trhil,  defend- 
ants appeal.  The  facts,  concerning  which 
there  Is  little  or  no  dispute,  are  as  follows: 
I'laintiffs  were  partners,  engaged  In  the  whole- 
sale grocery  business  In  the  city  and  county  of 
San  Francisco.  Defendants  were  partners,  en- 
gaged in  tbe  whole.sale  boot  and  shoe  busi- 
ness In  tbe  same  place.  In  the  month  of  Aug- 
ust, 1883,  one  J.  Rosenstein.  a  morcliaut  en- 
gaged in  business  In  Idaho,  came  to  San  Fran- 
cisco to  pm'chase  a  stock  of  merchandise.  He 
held  the  promissory  note  of  one  Dodge  for 
$2,000.  This  note,  by  Its  terms,  was  payable 
In  October,  18S4.  Upon  bis  visit  to  San  Fran- 
cisco, Rosenstein  did  not  have  the  note  in 
bis  personal  custody,  but  had  left  It  la  Idaho. 
Rosenstein  called  upon  tbe  defendants,  and 
engaged  with  them  for  the  purchase  of  a  bill 
of  goods.  At  the  same  time,  Rosenstein  de- 
signed to  purchase  goods  of  plaintiffs.  It  was 
proposed  that  Rosenstein  should  buy  goods  of 
plaintiffs  and  defendants,  and  deliver  to  de- 
fendants tbe  Dodge  note.  Defendants  agreed 
with  Rosenstein  to  receive  tbe  Dodge  note, 
discount  it  Immediately,  and  pay  $1,000  to  the 
plaintiffs,  and  apply  tbe  remaining  moneys 
due  from  their  purchase  of  tbe  note  uiran  tbe 
bill  of  goods  which  Rosenstein  proposed  to 
purchase.  Rosenstein  reixirted  this  proposed 
agreement  to  plaintiffs.  They  sent  an  agent 
to  defendants  to  ascertain  whether  the  trans- 
action was  to  be  as  represented.  Tbeir  agent 
made  Inquiry  of  the  defendants,  stating  tliat, 
upon  the  strength  of  this  proposed  agreement, 
Rosenstelu  had  applied  to  them  for  the  pur- 
chase of  a  bill  of  goods.  Defendants  reiiorted 
to  plaintiffs'  agent  tlint  the  transaction  was  to 
be  as  repie.seuted.  This  was  reported  to  pUiin- 
tiffs,  and  thereupon  tlicy  sold  to  Rosenstein 
on  credit  a  bill  of  goods  exceeding  In  amount 
the  $1,000.  This  sale  was  made  upon  the  as- 
surance of  the  representations  of  defendants 
to  plaintiffs'  agent.  Rosenstein  returned  to 
his  home.  In  duo  course,  the  goods  of  plaintiffs 
and  defendants  were  forwarded  to  him,  and 
he  in  turn  mailed  the  note  to  defendants,  witb 
a  letter  of  ln.struclions  requesting  them  to  pay 
philnliffs  the  $1,000  according  to  the  agree- 
ment.  Rosenstein,  however,  had  Indorsed  tbe 
note  without  recourse.  Immediately  upon  Its 
receipt,  defendants  notitied  Rosenstein  tliat 
they  rt^usud  to  discount  it,  or  to  pay  the  plouv 
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dffs  the  $1,000,  because  of  the  limited  Indorse- 
ment, and  about  the  same  time  communicated 
with  plaintiffs,  explaining  to  them  that  they 
had  refused  to  dlscoimt  the  note  for  the  reason 
explained,  but  suggested  that  they  were  will- 
ing to  hold  the  note  for  the  Joint  account  of 
themselves  and  plalntlETs.  Plaintiffs  refused 
this  offer,  stating  that  they  w«:e  going  to  get 
their  money  from  Mr.  Rosensteln.  Thereupon 
Bosensteln,  In  wilting,  authorized  defendants 
to  erase  the  words  "without  recourse,"  and  If 
they  wished,  and  It  was  desired,  to  write  his 
name  as  a  general  Indorser  upon  the  back  of 
the  note.  This  fhe  defendants  refused  to  do, 
writing  to  Rosensteln  to  that  effect,  and  re- 
qnesiing  fm-ther  suggestions.  Rosensteln  then, 
in  reply,  wrote  to  defendants,  requesting  them 
to  return  him  the  note.  Defendants  In  the 
meantime  had  banked  the  note  with  the  Lon- 
don &  San  Francisco  Bank,  as  collateral  up- 
on their  own  paper,  and  had  drawn  there- 
upon the  sum  of  $1,000.  To  Rosenstein's  pro- 
posal they  replied  that  he  could  have  his  note 
back  upon  the  payment  to  them  of  the  $1,000. 
To  this  Rosensteln  replied,  complaining  that 
they  had  violated  their  agreement,  and  again 
demanding  the  return  of  the  note.  Finally, 
on  April  24,  1881,  Rosensteln  again  wrote  to 
<lefeuuants,  complainmg  anew  of  their  violated 
agreement.  As  he  could  neither  obtain  the 
note  nor  any  credit  upon  account  of  it  to  plain- 
tiffs, seemingly  as  a  last  resort  he  asked  the 
defendants  to  apply  the  proceeds  of  the  note 
hi  extinguishment  of  his  account  with  them, 
and  turn  over  the  remaining  moneys,  amount- 
ing to  $77.90,  to  plaintiffs.  This  defendants 
did,  crediting  the  account  of  Rosensteln  with 
the  entire  prlnoli)al  and  interest  of  the  note. 
Upon  receipt  of  the  $77.00,  plaintiffs  made  de- 
mand upon  defendants  for  the  payment  of  the 
remainder  of  the  $1,000,  which  was  refused. 
Rosensteln  at  the  time  of  this  demand  was 
indebted  to  plaintiffs  for  the  goods  purchased 
under  the  agreement.  In  excess  of  the  amount 
demanded.  Later  in  the  year  1881,  Rosensteln 
became  embarrassed  in  business,  and  was  un- 
able to  pay  his  debts.  His  San  Francisco  cred- 
itors. Including  the  plaintiffs,  assigned  their 
demands  for  collection,  and  a  composition 
agreement  was  made  with  Rosensteln  by  hia 
creditors.  Including  plaintiffs,  under  which 
plaintiffs  accepted  35  cents  on  the  dollar  for 
their  claim  against  Rosensteln,  and  released 
him  from  the  payment  of  the  remainder.  This 
action  was  begun  before  the  date  when  the 
composition  agreement  with  Rosensteln  was 
entered  into.  The  Dodge  note  was  paid  to 
defendants  upon  maturity.  Under  this  state 
of  facts,  the  court  held  that  defendants  be- 
came liable  to  plaintiffs  in  the  sum  of  $1,000, 
and  that  the  amount  unpaid  thereof,  to  wit, 
the  sum  of  $922.10,  was  subject  to  a  n-edit  of 
35  cents  on  the  dollar  paid  thereon  by  Rosen- 
steln, and  awarded  Judgment  in  favor  of  plain- 
tiffs for  the  sum  of  $599.37,  with  Interest. 

The  agreement  between  these  parties  was 
not  11  contract  between  Rosensteln  and  de- 
fendants  for   the  benettt  of   plaintiffs,   but 


was  In  fact  a  bipartite  agi'eement,  under 
which  plaintiffs  sold  goods  to  Rosensteln  up- 
on his  agreement  to  forward  the  note  to  de- 
fendants, and  defendants'  agreement  to  dis- 
count It,  and  pay  them  $1,000  of  the  proceeds 
for  Rosenstein's  account.  The  agi-eeinent  of 
defendants  as  principals  was  as  distinctively 
an  agreement  with  plaintiffs  to  do  this  thing 
as  it  was  an  agreement  with  Rosensteln.  In 
sending  the  note  to  defendants  with  the  lim- 
ited indorsement,  It  may  be  conceded  that 
Rosensteln  did  not  fulfill  his  agreement,  and 
that  defendants  were  entitled  to  receive  the 
note  bearing  his  general  Indorsement.  This 
we  say  may  be  conceded,  though  the  contract 
was  entirely  silent  upon  the  matter.  But,  in 
80  sending  the  note,  Rosensteln  did  not  vio- 
late his  agreement  He  merely  failed  fully 
to  perform  It.  But  there  was  abundant  time 
and  opiwrtunlty  and  means  at  hand  for  a 
complete  performance,  and  he  did  completely 
perform  his  agreement  when.  In  writing,  he 
authorized  defendants  to  cancel  the  limita- 
tion, and  to  put  him  In  the  position  of  a  gen- 
eral Indorser  upon  the  instrument.  At  and 
after  that  date,  defendants'  duty  to  discount 
the  note  and  pay  the  proper  share  of  the  pro- 
ceeds to  plaintiffs  was  In  full  existence.  It 
cannot  be  successfully  contended  that  the 
later  transactions  between  Rosensteln  and 
defendants  amounted  to  a  new  and  executed 
contract,  which  relieved  them  from  their  duty 
to  plaintiffs.  Rosensteln,  It  is  true,  after  re- 
peated and  fruitless  efforts  to  compel  defend- 
ants to  pay  the  moneys  to  plaintiffs,  and 
after  his  failure  also  to  obtain  a  return  of 
the  note,  did  write  to  them,  and  propose  that 
they  extinguish  his  account  by  applying  there- 
to, so  far  as  was  necessary,  the  proceeds  of 
the  note,  and,  after  so  doing,  to  pay  over  the. 
trifling  sum  which  remained  to  plaintiffs. 
This  proposition  defendants  promptly  accept- 
ed. There  seemed  to  be  no  hesitation  upon 
their  part  at  tliat  time  in  discounting  the 
note  for  their  own  benefit.  But,  as  plaintiffs 
were  a  party  to  this  contract,  and  as  the  con- 
sideration prompting  them  to  sell  the  goods 
to  Rosensteln  was  the  express  promise  <tf  de- 
fendants to  discount  the  note,  and  pay  over 
to  them  this  money.  It  was  not  In  the  power 
of  Rosensteln  or  defendants,  or  of  both,  to 
rescind  the  contract,  or  modify  its  terms,  to 
the  detriment  of  plaintiffs,  without  their  ex- 
press consent 

Appellants'  contention  that  the  action,  In 
form  money  had  and  received,  cannot  be 
maintained  upon  these  tacts.  Is  not  tenable. 
At  the  time  when,  under  the  agreement  It 
became  the  duty  of  defendants  to  purchase 
the  note,  and  pay  over  of  the  proceeds  $1,000 
to  plaintiffs,  plaintiffs  were  Justified  In  treat- 
ing defendants  as  having  In  their  possession 
moneys  had  and  received  by  defendants  for 
their  own  use.  The  action.  It  Is  true,  lies 
only  as  to  money  or  as  to  some  specific  arti- 
cle of  property  agreed  to  be  treated  as  mon- 
ey; but  plaintiffs  were  justified,  under  the 
facts,  In  claiming  that  defendants  were  hold- 
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Ing  the  11,000  to  tlidr  own  use.  Kreuti  ▼. 
Livingston,  16  Cal.  344;  Logan  t.  Talbot,  S9 
CaL  662.  And  certainly,  when  defendants  In 
fact  discounted  the  note,  and  applied  the 
moneys  to  their  own  account.  It  la  plain  that 
they  held  $1,000  of  plaintiffs'  moneys  which 
should  have  been  paid  over  to  them. 

It  Is  next  Insisted  that  defendants  should 
b«  treated  as  guarantors  of  Rosenstein's  In- 
debtedness to  the  extent  of  the  $1,0U0,  and 
that  Rosenstein,  the  principal,  having  been 
released  under  the  composition  agreement,  de- 
fendants themselves  are  likewise  released. 
Civ.  Code,  {  2819.  But,  If  defendants  be 
treated  as  guarantors,  then  they  are  guar- 
antors who  have  been  Indemnified  by  their 
principal,  for  the  Dodge  note  was  not  only 
received  and  discounted  by  them,  but  was  In 
fact  paid  at  maturity.  Section  2824,  Civ. 
Code,  declares  that  a  guarantor  who  has  been 
Indemnified  by  the  principal  is  liable  to  the 
creditor  to  the  extent  of  the  indemnity,  not- 
withstanding that  the  creditor,  without  the 
consent  of  the  guarantor,  may  have  modified 
the  contract  or  released  the  principal.  The 
Judgment  and  order  appealed  from  are  af- 
firmed. 

We  concur:   McFARLAND,  J.;  TEMPLE,!. 


017  Cal.  447) 

CALIFORNIA    CANNERIES    CO.    r.    SOA- 

TENA  et  al.    (S.  F.  640.) 

(Supreme  Court  of  California.    July  1, 1897.) 

Contract  of  Balk  — Evidbsob  — Btatdtb  o» 

Frauds. 

1.  In  an  action  for  damages  for  the  breach  of 
a  contract  of  sale,  the  teatimony  of  a  witness  for 
the  plaintiff  company  was  that,  a  short  time  be- 
fore August  4th,  he,  on  behalf  of  plaintiff,  made 
a  Terbal  purchase  of  peaches  from  one  of  the 
defendants,  acting  for  his  firm,  and  that  on  Au- 
gnst  4th  inch  member  wrote  the  following  in- 
strument, which  defendant  signed:  "Aug.  4th, 
'94.  Scott's  Ranch.  One  dollar  in  hand  paid,  I 
•ell  [plaintiff]  one  hundred  and  fifty  tons  of 
choice  canning  peaches.  Varieties:  Fosters, 
Mary's  Choice,  and  Salways, — at  $20  per  ton, 
delivered."  The  signature  was,  for  want  of 
room,  written  across  the  face  of  the  document. 
It  appeared  that  such  signature  was  intended  to 
be,  and  was,  the  signature  of  the  firm.  HHi, 
that  there  was  sufficient  evidence  of  the  sale 
alleged. 

2.  Snch  ilgnature  was  a  suffldent  compliance 
with  the  statute  of  frauds,  as  it  was  immaterial 
to  what  part  of  the  instrument  it  was  attached, 
where  the  partjr  to  be  charged  had  deliberately 
attached  such  signature  to  it  with  intent  to  accept 
and  be  bound  by  it. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  A.  A.  San- 
derson, Judge. 

Action  by  the  California  Canneries  Com- 
pany against  Lorenzo  Scatena  and  another. 
From  a  judgment  for  plaintiff,  defendants 
appeal.     Affirmed. 

Estee  &  Miller  and  J.  H.  Miller,  for  appel- 
bnts.    Beinsteln  &  Eisner,  for  respondent 

McFARLAND,  3.  Appeals  by  defendants 
from  the  Judi;ment  and  order  denying  a  new 


trial.  In  tlie  eomplalnt  It  h  averred,  nibBtaa- 
tlally,  that  "on  or  about  the  4th  day  of  Au- 
gust, 1894,"  plaintiff  purchased  of  the  de- 
fendants, Lorenzo  Scatena  and  A.  P.  Glan- 
nlnl,  co-partners  doing  business  under  the 
firm  name  of  L.  Scatena  &  Co.,  and  said  de- 
fendants under  said  firm  name  sold  to  plain- 
tiff 150  tons  of  peaches,  of  certain  named 
varieties,  for  the  price  of  $20  per  ton  deliv- 
ered to  plaintiff;  that  defendants  refused  to 
deliver  the  peaches,  or  any  of  them,  although 
demanded,  etc.;  and  that  plaintiff  was  dam- 
aged by  said  refusal  In  the  sum  of  $1,500. 
The  answer  was  a  denial  of  the  substantial 
averments  of  the  complaint  The  court 
found  all  the  Issues,  except  the  amount  <tt 
damages,  In  favor  of  plaintiffs,  found  the 
datnages  to  be  $750,  and  gave  judgment  for 
the  last-named  sum.  The  two  main  propo- 
sitions made  by  appellants  for  a  reversal  are 

(1)  that  there  was  no  sufficient  evidence  to 
show  a  sale  as  averred  In  the  complaint;  and 

(2)  that  there  was  no  sufficient  memorandum 
In  writing  to  take  it  out  of  the  statute  of 
frauds. 

1.  There  was  sufficient  evidence  of  the  sale. 
The  testimony  of  Henry  Jacobs  Is  to  the 
point  that  a  short  time  before  August  4th  he, 
on  belialf  of  respondent  made  a  vertuU  pur- 
chase of  the  peaches  from  the  defendant  Lo- 
renzo Scatena,  acting  for  the  firm,  and  then 
wanted  the  transaction  reduced  to  writing, 
but  Scatena  said  It  was  not  necessary.  On 
August  4th  Jacobs  asked  Scatena  to  {;ive  him 
a  writing  showing  the  sale.  They  were  then 
on  the  Jackson  street  wharf  in  San  Fran- 
cisco, and  Jacobs  wanted  Scatena  to  go  to 
his  store  to  have  the  writing  made;  but  the 
latter  said  be  bad  not  time,  and,  handing 
Jacobs  a  piece  of  paper,  told  him  to  write  It 
quick.  Thereupon  Jacobs  wrote  the  Inatm- 
ment  introduced  by  respondent  marked  "Ex- 
hibit 1,"  and  Scatena  signed  It  It  was  writ- 
ten on  a  rough  box  or  desk  used  by  teamsteta 
to  sign  their  receipts.  A  photographic  copy 
of  the  document  is  in  the  record,  and  ttaO' 
body  of  it  la  as  follows:  "Aug.  4th,  IM. 
Scott's  Ranch.  One  dollar  In  hand  paid,  1 
sell  California  Canneries  Company,  San  JosA, 
one  hundred  and  fifty  tons  of  choice  tHmntny 
peaches.  Varieties:  Fosters,  Mary's  Choice,, 
and  Salways,— at  $20  per  ton,  delivered." 
After  having  been  written  by  Jacobs,  it  waa 
signed  by  said  Scatena.  The  writing  took  uik 
the  entire  side  of  the  paper,  leaving  no  room 
tor  a  signature,  and  Scatena  wrote  the  signa- 
ture across  the  face  of  the  document  The 
signature  was  either  "U  Scatena,"  at  "L. 
Scatena  &  Co.";  some  of  the  testimony  be- 
ing that  "&  Co."  was  written  at  the  time,  but 
had  become  partly  or  wholly  obliterated. 
But  there  is  no  doubt  that  according  to  the- 
great  preponderance  of  the  evidence,  he  thu» 
wrote  either  "L.  Scatena"  or  "L.  Scatena  &. 
Co."  He  was  seen  writing  it  not  only  by 
said  Jacobs,  but  by  other  witnesses.  And  the 
transaction  was  with  the  firm  of  L.  Scatena 
&  Co.,  for  which  he  was  acting  and  for  wUcU 
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tw  had  th«  right  to  act;  and  tlie  signature 
was  Intended  to  be,  and  was  In  law,  the  alg- 
nature  of  the  Arm.  The  foregoing  eTidence 
was  clearly  snfflcient  to  warrant  the  court  In 
flnding  that  there  was  a  sale  as  averred  In 
the  complaint 

2.  The  signature,  as  above  stated,  was  a 
sufficient  compliance  with  the  statute  of 
frauds.  The  weight  of  authority  and  the  dic- 
tates of  reason  and  justice  are  to  the  point 
that  when,  after  the  body  of  a  memorandum 
htm  been  fully  written,  a  party  to  be  charged 
deliberately  attaches  his  signature  to  It,  with 
Intent  to  accept  and  be  bound  by  It,  then  the 
statute  has  been  compiled  with,  no  matter  to 
what  part  of  the  Instrument  the  signature  be 
attached.  The  words  "signed"  and  "tran- 
scribed," although  of  different  derivations, 
and  although  their  literal  meanings  have  a 
shade  or  two  of  difference,  are  substantially, 
both  In  common  and  In  law  language,  the 
same,  except  where,  in  a  statute,  or  In  con- 
nection with  a  context,  some  peculiar  or  ad- 
ditional meaning  to  either  of  the  words  la 
indicated.  In  the  opinion  of  this  court  in  Re 
Walker's  Estate,  110  Cal.  387,  42  Fac.  815, 
the  subject  is  discussed,  and  the  result  of  the 
English  authorities  is  thus  stated:  "  To  sub- 
scribe' is  to  attest  or  give  consent,  or  evidence 
knowledge,  by  imderwrltlng  usually  (but  not 
necessarily)  the  name  of  the  subscriber.  But 
the  place  of  the  writing  is  immaterial,  since 
a  still  more  general  meaning  of  the  word 
'subscribe'  is  to  attest  by  writing,  in  which 
definition  the  locality  is  wholly  disregarded." 
See,  also,  1  Reed,  St  Frauds,  {  385.  In  New 
York  it  was  held  that  the  signature  must  be 
at  the  end  of  the  memorandum,  but  that  con- 
clusion was  reached  mainly  upon  considerar 
tion  'of  the  taet  that  there  the  word  "signed" 
was  first  used  in  the  statute,  and  afterwards 
changed  to  "subscribed."  No  such  change 
has  been  made  here,  but  on  the  other  hand. 
In  our  statute  of  wills  It  is  provided  that  a 
wUl  "must  be  subscribed  at  the  end  thereof 
by  the  testator,"  etc.,  thus  indicating  a  legis- 
lative construction  of  the  word  "subscribed" 
»a  not  necessarily  meaning  "at  the  end." 
Moreover,  we  agree  with  counsel  for  respond- 
ents that  in  the  case  at  bar,  under  the  ctr- 
cumstances  described,  the  signature  was  sub- 
stantially at  the  end  of  the  memorandum,  and 
thus  "subscribed,"  within  the  meaning  of  the 
extreme  authorities  on  the  subject  Coon  v. 
Bigden,  4  Colo.  282.  There  Is  nothiqg  in  the 
point  that  the  defendant  Ulannlni  was  not 
bound  by  the  memorandum.  The  act  of  Sca- 
tena  was  the  act  of  the  co-partnership.  Nei- 
ther Is  there  anything  In  the  point  that  there 
was  no  sale  because  appellants  did  not  own 
or  have  any  interest  In  the  peaches  at  the 
time  the  sale  was  made.  There  was  no  evi- 
dence of  that  fact,  and  there  is  certainly  no 
presumption  in  favor  of  a  seller  that  be  did 
not  own  what  be  sold.  The  two  pendl  marks 
which  are  partly  through  and  partly  over  the 
flist  two  lines  of  the  memorandum  are  suffi- 
ciently explained  as  not  intended  as  erasures. 


The  judgment  and  order  appealed  &«m  are 
affirmed. 

We  concur:  TBMPLB,  3.;  HSNSHAW,  3. 

(117  Cal.  509) 
In  re  STILL'S  ESTATE.    (S.  P.  650.) 
<Supreme  Court  of  CUifomia.    July  8,  1897.) 

HOMBSTEXD — RlOBTS    OI     MiKOR     CHILD — COMMU- 
MITT  PbOPKBTT. 

1.  Under  Ciode  Civ.  Proc.  {  1465,  providing 
ttiat  on  ailmlnistration  "the  court  must  select, 
designate,  and  Bet  apart,  and  cause  to  be  record- 
ed, a  homestead  for  the  use  of  *  *  •  *  the 
minor  children,"  the  right  of  a  minor  child  to  such 
homestead  is  iudp^iendent  of,  and  not  abridged 
by,  the  general  debts  of  the  estate,  or  the  claims 
of  the  administratrix. 

2.  An  application  (or  such  homestead  may  be 
made  at  any  time  before  the  administration  of 
tlie  estate  has  been  closed,  under  Code  Civ.  Proc 
{  1405,  which  provides  tliat  it  may  be  made  "up- 
on the  return  of  the  inventory,  or  at  any  snlise- 
quent  time  during  the  administration." 

3.  Civ.  (3ode,  §  1402,  provides  that  "upon  the 
death  of  the  husband  one-half  of  the  community 

Froperty  goes  to  the  sorvivinc  wife.  •  •  • 
D  case  of  the  diasointion  of  toe  community  by 
the  death  of  the  hiuband,  the  entire  community 
property  Is  equally  subject  to  his  debts,  the 
family  allowance  and  the  charges  and  expenses 
of  administratioo."  Pending  the  administration 
of  decedent's  estate,  a  minor  child  sought  to  have 
certain  premises  set  apart  as  a  homestead.  Held, 
that  the  widow  had  no  title,  aa  tenant  in  common 
or  otherwise,  in  auch  premises,  thouf^h  communi- 
ty property,  which,  during  the  admiaistration  of 
the  estate,  was  not  subject  to  such  probate  home- 
stead. 

Commissioners'  decision.  Department  2.  A> 
peal  from  superior  court,  city  and  county  of 
San  Francisco;  J.  V.  Coffey,  Judge. 

Samuel  TV.  StUl,  a  minor  child  of  Alden  P. 
Still,  deceased,  petitions  for  a  homestead. 
From  an  order  setting  apart  certain  premises 
as  such  homestead,  WUUam  Webb,  adminis- 
trator of  the  estate  of  Grace  U.  Webb,  de- 
ceased, appeals.     Affirmed. 

W.  H.  Llnfortb,  for  appellant  W.  B.  White* 
for  respondent  Black  &  Harrison,  for  Mrs. 
StlU. 

SEAIUiS,  O.  This  is  an  appeal  from  an 
order  of  the  probate  court  in  and  for  the  city 
and  county  of  San  Francisco,  setting  apart 
to  Samuel  W.  Still,  the  infant  son  of  Alden 
P.  StlU  and  Grace  U.  Still,  his  wife,  as  a 
homestead,  a  lot  of  land,  with  the  dwelling 
house  thereon  situated,  on  Twenty-Fourth 
street  city  and  county  of  San  Francisco,  of 
the  value  of  say  $2,000.  It  appears  from  the 
bill  of  exceptions  that  Alden  P.  Still  died  in" 
testate  at  the  city  and  county  of  San  Fran- 
cisco, June  30,  18S3,  leaving,  him  surviving, 
Grace  U.  Still,  his  widow,  and  three  minor 
children,  viz.  John  P.  Still,  then  of  the  age  of 
12  years;  Lottie  L.  SUU,  of  the  age  of  9  years; 
and  Samuel  W.  Still,  then  of  the  age  of  8 
years,— all  of  whom  are  of  legal  age  except 
Samuel  W.  Still.  The  widow,  Grace  U.  Still, 
was  appointed  administratrix  of  the  estate, 
which  was  appraised  at  $2,100.  The  real- 
dence  of  the  family,  whi'>i  Is  the  property 
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herein  set  aside  as  a  homestead,  was  apprais- 
ed at  $1,500.  The  widow  and  her  children 
continued  to  reside  In  the  family  home.  In 
March,  1886,  the  administratrix  applied  for 
and  obtained  an  order  for  the  sale  of  all  the 
real  property  of  the  estate.  Certain  other  real 
property  was  sold  for  $000,  but  the  home 
place  was  not  sold.  In  January,  1886,  the 
administratrix  procured  an  order  from  the 
court  for  a  family  allowance  of  $100  per 
month  to  commence  June  30,  1886,  none  of 
which,  so  far  as  appears,  has  been  paid,  and 
it  is  claimed  there  is  now  due  on  account 
thereof  the  sum  of  say  $11,000.  The  admin- 
istratrix also  paid  costs  of  administration, 
taxes,  insurance,  etc.,  amounting  to  about 
$826,  and  it  was  claimed  there  was  due  her 
as  commissions  the  further  sum  of  $145.  Her 
total  receipts  were  $592.  Grace  U.  Still,  the 
administratrix,  intermarried  with  William 
Webb,  the  appellant  herein,  June  15,  1888. 
After  this  marriage,  appellant  herein  and  his 
wife  and  her  children  lived  in  the  home  afore- 
said, rent  free,  until  February  8,  1805,  when 
the  said  Grace  U.  Webb  (formerly  Grace  U. 
Still),  administratrix,  died  Intestate.  Appel- 
lant herein  was  duly  appointed  administrator 
of  her  estate.  Said  Grace  XJ.  Still  never  ren- 
dered any  accoimt  of  her  administration  of 
the  estate  of  said  Alden  P.  Still,  deceased. 
The  homestead  proiierty  herein  was  the  com- 
munity property  of  said  Alden  P.  Still  and 
Grace,  his  wife,  upon  which  they  resided  and 
had  their  home  at  the  date  of  the  death  of 
Bald  Alden  P.  Still.  No  homestead  was  ever 
selected,  declared,  or  recorded  by  Still  or  his 
wife  during  their  lives,  and  none  has  been 
selected  since  until  as  herein  stated.  The 
applicant,  Samuel  W.  Still,  in  whose  favor 
the  homestead  was  set  apart,  was  at  the  date 
of  the  order  of  the  age  of  19  years  and  over. 
The  points  made  by  appellant  in  favor  of  re- 
versal are:  (1)  That,  as  a  family  allowance 
was  made  by  the  court  to  Grace  U.  Still,  the 
widow,  which  was  never  paid,  and  as  such 
widow  supported  the  Infant  children,  and 
that  to  allow  a  homestead  would  result  in 
withdrawing  the  whole  estate  from  adminis- 
tration, the  court  had  no  power  to  set  apart 
the  homestead.  (2)  The  premises  set  apart 
constituted  the  only  means  for  the  payment 
of  expenses  of  administration,  etc.,  incurred 
by  the  widow  as  administratrix,  to  which  she 
was  entitled  before  the  court  could  rightfully 
set  apart  the  homestead.  (3)  The  application 
for  a  homestead  came  too  late.  (4)  The  prem- 
ises sought  to  be  made  a  homestead,  being 
community  property,  subject  only  to  the  pay- 
ment of  expenses  of  administration,  the  fam- 
ily allowance,  and  debts  of  the  intestate,  the 
widow,  Grace  U.  Still,  became  vested  with  an 
undivided  one-half  of  said  premises  subject 
to  such  debts,  expenses,  and  charges;  and  as 
a  tenant  in  common  with  the  cidldren  her 
one-half  Interest  in  the  estate  could  not  be 
devested  by  making  it  a  homestead. 
First,  then,  as  to  the  effect  of  the  family 


allowance  apon  the  right  of  the  court  to  set 
aside  the  homestead.  The  Code  of  Civil 
Procedure  (section  1464)  provides  that  when 
a  person  dies  leaving  a  widow  or  minor  cliil- 
dren,  the  widow  or  cUldren,  until  letters  are 
granted,  and  the  inventory  is  returned,  are 
entitled  to  a  reasonable  provision  for  their 
support,  to  be  allowed  by  the  superior  court, 
or  a  judge  thereof.  Section  14B&  of  the  same 
Code  provides  that,  if  the  amount  thus  set 
apart  by  the  preceding  sections  be  insuffi- 
cient for  the  support  of  the  widow  and  chil- 
dren w  either,  the  court,  or  a  judge  thereof, 
must  make  such  reasonable  allowance  out  of 
the  estate  as  shall  be  necessary  for  the  main- 
tenance of  the  family  according  to  their  cir- 
cumstances dorlng  the  progress  of  the  settle- 
ment of  the  estate,  which.  In  case  of  an  in- 
solvent estate,  must  not  be  longer  than  mie- 
year  after  granting  letters,  etc.  The  follow- 
ing section  makes  such  allowance  a  preferred 
charge  against  the  estate,  except  as  against 
funeral  cliarges  and  expenses  of  administra- 
tion. The  provision  in  section  1466,  tliat  "if 
the  amount  set  apart  be  Insufficient,"  etc., 
evidently  refers  to  not  only  the  allowance 
provided  by  section  1464,  but  also  by  section 
1465,  which  provides  that:  "L'pon  the  return 
of  the  inventory,  or  at  any  subsequent  tim.  • 
during  the  administration,  the  court  may,  od 
its  own  moti(m,  or  on  petition  therefor,  set 
apart  for  the  use  of  the  surviving  husband 
or  wife,  or,  in  case  of  his  or  her  death,  to  the 
minor  children  of  the  decedent,  all  the  proper- 
ty exempt  from  execution,  including  the 
homestead  selected,  designated  and  recorded; 
*  *  •  if  none  has  been  selected,  •  •  • 
the  court  must  select,  designate  and  set  apart, 
and  cause  to  be  recorded,  a  homestead  for 
the  use  of  the  surviving  husband  or  wife  and 
the  minor  children;  or,  if  there  be  no  sur- 
viving husband  or  wife,  then  for  the  use  of 
the  minor  children,  •  •  *  out  of  tlie  comr 
mon  property,"  etc.  The  legislative  will,  as 
expressed  in  the  several  sections  of  the  Code, 
is:  (1)  Provision  for  the  maintenance  of  the 
family.  If  such  there  be,  "until  letters  are 
granted,  and  the  inventory  is  returned."  (2) 
Upon  the  return  of  the  inventory,  or  at  any 
time  thereafter  during  the  administration, 
the  court  "may"  (and  this  phrase  has  l)een 
held  to  mean  "must,"— In  re  Ballentlne's  Es- 
tate, 45  Cal.  606),  on  its  own  motion  or  on 
petition,  set  apart  for  the  use  of  the  family 
all  the  property  exempt  from  execution,  and 
the  homestead,  if  one  has  been  selected  and 
recorded.  If  no  homestead  has  been  selected 
and  recorded,  etc.,  the  court  must  select,  des- 
ignate, set  apart,  and  cause  to  be  recorded 
a  homestead  for  the  surviving  husband  or 
wife  and  the  minor  children;  and,  if  there  be 
no  husl)and  or  wife,  tlien  for  the  use  of  the 
minor  children.  (3)  If  the  amount  thus  set 
apart  be  insufficient  for  the  support  of  the 
family,  then,  and  then  only,  the  court  is  re- 
quired to  make  such  reasonable  allowance 
out  of  the  estate  as  shall  be  neces.sary.    Evi- 
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dently,  ae  we  think,  it  was  not  the  legislative 
Intent  to  make  the  Bubsequent  allowance 
which  might  become  necessary  a  charge  or 
lien  upon  the  exempt  or  homestead  property 
which  the  court  is  required  to  set  apart  to 
the  family.  This  should,  In  regular  order,  be 
set  apart  at  once  upon  the  coming  In  of  the 
inventory  showing  Its  existence;  but,  if  not 
then  done.  It  may  be  done  at  any  subsequent 
time  during  administratlMi.  When  thus  set 
apart,  it  is  properly  withdrawn  from  admin- 
istration, and  the  administrator  has  no  fui^ 
ther  concern  with  It.  A  family  allowance 
subsequently  allowed  cannot  impair  the  right 
of  the  surviving  husband  or  wife  and  chil- 
dren thereto.  A  family  allowance  made  be- 
fore exempt  property  and  the  homestead  are 
set  apart,  by  parity  of  reasoning,  is  made 
subject  to  the  right  of  the  designated  bene- 
ficiaries to  have  a  homestead,  and  the  exempt 
property  set  apart  for  their  benefit.  The  wid- 
ow and  minor  children  did  not  lose  their  right 
to  a  homestead  when,  as  administratrix,  she 
procured  an  order  of  sale  of  the  property, 
which  was  never  sold  under  such  order.  In 
re  Smith's  Estate,  51  Cal.  663;  In  re  LahifTs 
Estate,  88  Cal.  151,  24  Pac.  850.  When  the 
widow,  Grace  V.  Still,  who  was  administra- 
trix In  1888,  intermarried  with  William  Webb, 
she  lost  her  right  to  have  a  homestead  carved 
out  of  the  property  of  the  estate  of  her  de- 
ceased husband  (In  re  Boland's  Estate,  43 
Cal.  640);  and  when  all  the  minors  except 
Samuel  W.  Still  reached  their  majority  with- 
out an  application  for  a  homestead  having 
been  made  for  or  on  their  behalf,  their  rights 
were  similarly  lost.  But  neither  the  widow 
nor  the  other  children  could  individually  or 
collectively  waive  the  right  of  Samuel  W. 
Still  during  bis  infancy  to  a  homestead.  Phe- 
lan  V.  Smith,  100  Cal.  158,  34  Pac.  667.  In- 
deed, It  has  been  held  that  the  court  has  no 
discretion  to  deny  the  right  of  the  widow  or 
minor  children  to  a  homestead  out  of  the  es- 
tate. In  re  Davis,  GO  Cal.  458,  10  Pac.  671; 
In  re  BaUentlne's  Estate,  45  Cal.  696.  When, 
on  or  about  June  15,  1888,  Grace  TJ.  Still, 
the  widow,  intermarried  with  William  Webb, 
the  family  allowance  of  $100  per  month,  made 
January  29,  1886,  to  take  effect  June  30,  1886, 
out  of  the  estate  of  her  deceased  husband, 
Alden  P.  Still,  terminated  without  order  of 
the  court,  as  far  as  she  Individually  was  con- 
cerned. No  doubt  the  court  could  have  con- 
tinued the  allowance  If  necessary  for  the  ben- 
efit of  the  children,  but  when  she  cea.sed  to 
be  the  widow  of  Still  she  could  not  claim  as 
a  perquisite  for  herself,  or  for  her  new  hus- 
band, a  family  allowance  from  the  estate  of 
her  former  spouse.  In  re  Hamilton's  Estate, 
66  Cal.  570,  0  Pac.  493.  We  need  not,  how- 
ever, scan  the  allowance,  as  from  our  point 
of  view  the  right  of  the  infant  applicant  to  a 
homestead  out  of  the  estate  Is  independent 
of,  and  not  abridged  by,  the  general  debts  of 
the  estate,  or  the  claims  of  the  administra- 
trix, however  Just.  This  may  tend  to  show 
our  statute  defective,  and  not  conducive  to 
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equitable  results,  but  we  must  take  It  as  the 
legislature  has  left  it. 

Second.  For  like  reasons  we  deem  appel- 
lant's second  point  untenable. 

Third.  The  application  for  a  homestead  did 
not  come  too  late.  It  may  be  made  "upon 
the  return  of  the  inventory,  or  at  any  subse- 
quent time  during  the  administration."  The 
administration  of  the  estate  is  not  yet  closed, 
but  is  being  conducted  by  John  H.  Still,  as 
administrator,  and  successor  to  Grace  U. 
Still. 

Fourth.  The  remaining  point  made  by  ap- 
pellant Is  that  the  premises  sought  to  be 
made  a  homestead,  being  community  prop- 
erty of  the  marriage  of  the  decedent  and 
Grace  U.  Still,  on  the  death  of  decedent  one- 
half  thereof  vested  in  Grace  U.  Still,  subject 
only  to  the  payment  of  his  debts,  the  family 
allowance,  and  the  charges  and  expenses  of 
administration,  and  her  half  thereof  was  not 
subject  to  administration.  It  is  true  that  a 
homestead  cannot  be  created  out  of  land  held 
by  the  applicant  as  a  tenant  In  common  with 
others.  Rosenthal  v.  Bank,  110  Cal.  198,  42 
Pac.  640.  But  was  the  land  so  held  here? 
"Upon  the  death  of  the  husband  one-half  of 
the  community  property  goes  to  the  surviv- 
ing wife.  •  •  •  In  case  of  the  dissolution 
of  the  community  by  the  death  of  the  hus- 
band, the  entire  commtmlty  property  Is  equal- 
ly subject  to  his  debts,  the  family  allowance 
and  the  charges  and  expenses  of  administra- 
tion." Civ.  Code.  §  1402.  In  Re  Moore's 
Estate,  67  Cal.  437,  it  was  said:  "The  ob- 
jects of  administration  are:  (1)  To  support 
the  family  for  a  period;  (2)  to  set  apart  a 
homestead  to  the  family;  (3)  to  pay  the  ex- 
penses of  administration;  (4)  to  pay  the  debts 
of  the  deceased;  (5)  to  distribute  the  balance 
of  the  estate  to  those  who  take  it  by  law." 
In  Phelan  v.  Smith,  100  Cal.  106,  34  Pac.  669, 
it  was  said:  "The  right  to  have  a  probate 
homestead  carved  out  of  the  estate  Is  In  the 
nature  of  a  charge  upon  the  estate,  from 
which  the  widow,  under  her  right  of  succes- 
sion, could  no  more  discharge  [it]  than  she 
could  free  the  estate  from  its  liability  for 
the  debts  of  her  deceased  husband."  The 
homestead  is,  in  a  proper  case,  a  charge  upon 
the  estate  of  the  deceased,  created  by  the 
law,  and  is  one  of  the  burdens  upon  the  com- 
munity property  subject  to  which  the  surviv- 
ing wife  takes  her  Interest  therein,  equally 
with  the  other  limitations  prescribed  by  the 
Civil  Code.  If  this  position  Is  correct,  the 
widow  had  no  title  as  tenant  In  common  or 
otherwise  in  the  premises  which,  during  the 
administration  of  the  estate,  was  not  subject 
to  the  probate  homestead.  We  recommend 
that  the  order  appealed  from  be  affirmed. 

We  concur:     BEItCHER,  C;   HAYXES,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed  from 
IS  affirmed. 
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KLAUBBR  et  at  ▼.  HIG6INS  et  aL     (Na 
19.395.) 

(Sapreme  Court  of  California.    Jtdy  2,  1807.) 

Btatk    Laxcs — Void   Patbst — Vested    Rights — 
RESKRVATros— Towns— Defectite  Apflica- 

TIOS8 — MlSUKSCHIPTIOS — AOTION. 

1.  Where  a  sale  of  land  by  officers  of  the  land 
department  of  the  state  is  unauthorized  because 
the  particular  tract  named  in  the  patent  has 
been  by  legislative  act  absolutely  reserved  from 
disposal,  the  patent  is  void,  and  may  be  assailed 
from  any  quarter. 

2.  Applicants  for  the  purchase  of  state  lands 
acquire  no  vested  rishts  till  the  applications  have 
been  approved,  or  payments  have  been  made. 

3.  Act  March  28,  1868  (St.  1867-68.  p.  507), 
providing  fur  the  management  and  sale  of  state 
landR.  was  so  amended  by  Act  April  4,  1870,  that 
section  70  provides  that  all  the  swamp  and  tide 
lands  within  two  miles  of  "any  town  or  village 
are  hereby  excluded  from  the  provigions  of  thia 
act."  Held  that,  within  the  amendment,  the 
term  "town"  includes  cities. 

4.  Act  March  27.  1872.  g  1  (St.  1871-72,  p. 
622),  provided  that  "all  applications  heretofore 
made  for  the  purchase  of  lands  belonging  to  this 
state  under  the  provisions  of  any  act  authorizing 
the  sale  of  state  lands  shall  be  good  and  valid," 
notwithstanding  misdescriptions  of  the  character 
of  the  land.  Section  2  provides  that  patents  is- 
sued on  applications  described  in  section  1  shall 
be  deemed  to  convey  the  legal  title,  "by  what- 
ever style  snch  land  may  be  designated."  Held, 
that  the  act  validated  defective  applications  for 
landa  subject  to  sale,  and  did  not  apply  to  lands 
that  were  reserved  from  sale  under  the  general 
law. 

5.  A  person  in  possession  of  lands  at  the  com- 
mencement of  the  action  may  contest  the  tight 
of  another  claiming  under  a  void  patent. 

In  bank.  Appeal  from  superior  court,  San 
Diego  county;  George  Puterbaugh,  Judge. 

Action  by  Abraham  Klauber  and  others 
against  T.  J.  Hlgglns  and  others.  From  a 
Judgment  In  favoi  of  defendants,  and  from  an 
order  denying  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

S.  M.  White,  H.  M.  Willis,  and  Altken  & 
Smith,  for  appellants.  Luce  &  McDonald,  C. 
H.  Plppey,  D.  L.  Wltherlngton.  Buusacker, 
Britt  &  Goodrich,  George  J.  Lovey,  Trlppet  & 
Neale,  and  Works,  Gibson  &  Titus,  for  respond- 
ents. 

McPARLAND,  J.  This  action  was  brought 
by  Abraham  Klauber  and  18  other  plaintlfTs 
against  T.  J.  Hlgglns  and  a  very  large  number 
of  other  defendants,  including  the  city  of  San 
Diego  and  the  board  of  barbor  commissioners 
for  the  Bay  of  San  Diego.  In  the  complaint  It 
Is  averred  that  the  plaintiffs  now  are.  and  for  a 
long  time  hitherto  hare  been,  "the  owners 
seised  In  fee  and  lawfully  entitled  to  the  pos- 
session" of  certain  lands  speclQcally  described 
as  lands  embraced  by  eight  different  state  tide- 
land  surveys  adjoining  each  other.  The  lands 
tbus  described  He  between  low  and  high  tide 
in  the  Bay  of  San  Diego,  adjoining  lands  em- 
braced In  the  territory  over  which  extends 
the  municipal  government  of  the  city  of  San 
Diego.  It  Is  averred  "that  the  defendants 
above  named,  while  the  plaintiffs  were  so 
seised  and  possessed  of  said  lands  and  premises, 
and  entitled  to  poFJ?es.slon  thereof,  did,  to  wit, 
on  the day  of ,  1890,  without  right 


or  title,  enter  Into  and  upon  the  same,  and  un- 
lawfully took  possession  thereof,  and  still  un- 
lawfully withhold  possession  of  the  same  from 
these  plaintiffs,  and  said  defendants  claim  an 
estate  or  interest  In  the  above-described  prop- 
erty adverse  to  the  title  of  said  plaintiffs."  It 
is  further  averred,  as  to  each  and  all  of  tta* 
defendants,  that  their  claim  Is  without  any 
right,  and  that  they  have  no  title  or  Interest 
In  said  lands,  or  any  part  thereof,  or  any  right 
to  the  possession  of  the  same.  The  prayer  is 
that  it  be  decreed  "that  the  defendants  have 
not,  nor  has  either  of  them,  any  estate  or  in- 
terest whatever  in  or  to  said  lands  or  premises, 
and  that  tbe  title  of  the  said  plaintiffs  thereto 
is  good  and  valid,  and  that  plaintiffs  have  a 
writ  (or  the  possession  of  the  premises  afore- 
said against  the  defendants  herein,"  and  that 
defendants  be  debarred,  etc.,  from  setting  up 
any  claim  to  said  premises.  Tbe  defendants, 
with  the  exception  of  a  few  who  disclaimed, 
answered,  denying  that  plaintiffs,  or  either  of 
them,  bad  any  right,  title,  or  interest  in  or  to 
said  premises,  and  setting  up  title  or  right  of 
possession  In  themselves.  The  court  found  that 
none  of  the  plaintiffs  were  seised  of  said  lands, 
or  entitled  to  possession  thereof,  and  that  the 
defendants  did  not  at  any  time  enter  upon 
the  same  without  right  or  title,  or  unlawfully 
take  possession  thereof,  or  that  they  unlaw- 
fully withhold  the  same  from  plaintiffs;  and 
Judgment  was  entered  accordingly  for  defend- 
ants. From  this  judgment,  and  from  an  order 
denyhig  a  motion  for  a  new  trial,  plaintiffs  ap- 
peal. 

The  premises  in  controversy  are  tide  lands 
over  which  tbe  waters  of  the  Bay  of  San 
Diego  ebb  and  flow,  and  the  appellants  claim 
title  thereto  upon  applications  for  their  pur- 
chase under  a  general  law  of  the  state  ap- 
proved March  28,  1868  (St  1867-68,  p.  507). 
entitled  "An  act  to  provide  for  the  manage- 
ment and  sale  of  the  lands  belonging  to  the 
state."  which  act,  commencing  at  section  22 
thereof,  provides  for  the  sale  of  "the  swamp 
and  overflowed  salt  marsh  and  tide  lands  be- 
longing to  tbe  state,"  and  upon  patents  after- 
wards Issued  upon  said  applications.  A  large 
part  of  the  arguments  of  counsel  on  both  sides 
Is  directed  to  the  question  whether  or  not  the 
leg^islature  of  the  state  had  any  power  at  all 
to  provide  for  the  sale  of  and  to  convey  title 
to  lands  of  the  character  involved  In  this  ac- 
tion; but,  under  the  views  which  we  take  of 
the  case.  It  is  not  necessary  to  consider  that 
question,  because,  in  our  opinion,  tbe  particu- 
lar lands  here  involved  were  reserved  from 
the  operation  of  said  act  of  March  28,  186S. 
If  the  only  question  involved  here  was  as  to 
tbe  character  of  the  lands  In  question,  it 
would  no  doubt  be  true,  under  former  deci- 
sions, that  the  officers  of  the  land  depart- 
ment of  the  state,  by  receiving  the  applica- 
tions and  issuing  patents  thereon,  had  deter- 
mined that  the  character  of  the  lands  was 
such  as  described  In  the  act.  and  that  their 
determination  of  that  question  could  not  be 
collaterally  Impeached.  See  Gale  v.  Best  78 
CaL  235,  20  Pac  650,  and  the  cases  tliefe 
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cited.  That  is  to  ray,  "If  a  large  body  of 
public  lands  be  subjected  to  sale  or  other  dis- 
position under  a  law  -which  has  merely  a  gen- 
eral reservation  of  such  parts  of  those  lands 
aa  may  be  found  to  be  of  a  particular  char- 
acter,—such  as  swamp  or  mineral,— then  the 
land  department  has  jurisdiction  to  determine 
the  character  of  any  part  thereof,  and  a  pat- 
ent 1b  conclusive  evidence  that  such  jurisdic- 
tion has  been  exercised."  But  if  there  be  no 
law  for  the  sale  of  certain  lands,  no  matter 
what  their  character  be,  then  a  sale  of  such 
lands  by  the  officers  of  the  land  department 
of  the  government  Is  without  authority  and 
void.  As  we  said  in  Gale  v.  Best:  "Of 
course,  if  the  patent  be  void  upon  its  face,  or 
If,  loolilng  beyond  the  patent  for  a  law  upon 
which  it  is  based,  it  Is  found  that  there  la  no 
law  which  authorizes  such  a  patent  under 
any  state  of  facts,  or  that  the  particular  tract 
named  in  the  patent  has  been  absolutely  re- 
served from  disposal,  then  the  patent  will  be 
worthless,  and  assailable  from  any  quarter. 
For  Instance,  If  a  certain  section  or  a  certain 
township  described  by  legal  subdivisions 
should  be  expressly  and  unconditionally  re- 
served by  congress  from  disposal  under  any 
other  statute,  a  patent  tor  any  part  of  such 
tract  would  be  void."  See  Steel  v.  Refining 
Co.,  106  U.  S.  452-i53,  1  Sup.  Ct  889.  This 
principle,  applied  In  numerous  decisions  of 
the  supreme  court  of  the  United  States  to  the 
public  lands  of  the  general  government.  Is 
equally  applicable  to  lands  of  the  state.  If, 
therefore,  the  land  in  contest  In  the  case  at 
bar  was  reserved  from  sale  by  the  said  act 
of  the  legislature  under  which  appellants 
claim,  the  officers  of  the  government  had  no 
right  to  sell  the  same,  and  any  attempt  on 
their  part  to  do  so  was  void.  And  we  think 
that  said  land  was  clearly  so  reserved.  The 
applications  under  which  appellants  claim 
were  not  approved  until  November,  1871,  and 
no  payments  were  made  by  the  applicants 
prior  to  that  time.  They,  therefore,  had  made 
no  contract  with  the  state,  and  had  no  vested 
rl^ts  ontll  that  time.  But  before  that  time, 
to  wit,  on  April  4, 1870,  the  legislature  amend- 
ed section  70  of  said  act  so  as  to  read  as  fol- 
lows: "All  the  swamp  and  overflowed,  salt 
marsh  and  tide  lands  within  one  mile  of  the 
state  prison  at  San  Quentin,  within  five  miles 
of  the  city  and  county  of  San  Francisco,  wlth- 
fai  Ave  miles  of  the  corporate  limits  of  the 
city  of  Oaliland,  and  within  two  miles  of  any 
town  or  viUage,  are  hereby  excluded  from  the 
provisions  of  this  act."  Appellants  contend 
that  this  provision  does  not  apply  In  the  pres- 
mt  instance,  because  San  Diego  is  a  city,  and 
therefore  not  a  town  or  village;  but  this  posi- 
tion is  not  tenable.  In  the  first  place,  it  Is 
doubtful  whether,  at  tlie  time  the  applications 
were  approved,  San  Diego  was  In  any  sense 
a  city.  It  seems  to  have  been  incorporated 
as  the  city  of  San  Diego  by  an  act  passed 
March  27,  1850,  entitled  "An  act  to  Incorpo- 
rate the  city  of  San  Dieiro"  (St.  1850,  p.  121), 
Imt  that  act  was  repealed  by  an  act  approved 


January  80,  1SS2,  entitled  an  act  "to  repeal 
the  charter  of  the  city  of  San  Diego,  and  cre- 
ate a  board  of  trustees,"  and  by  that  act  a 
board  of  trustees  was  created  and  given  cer- 
tain rights  and  powers,  among  which  was 
the  power  to  pay  off  the  debts  of  the  city 
whose  charter  was  repealed,  and  there  Is 
nothing  said  in  the  repealing  act  about  any 
"city";  and  afterwards,  by  an  act  approved 
AprU  16,  1852,  entitled  an  act  "for  the  relief 
of  the  indigent  sicic,"  it  is  provided  that 
"the  trustees  of  the  town  of  San  Diego"  are 
given  certain  powers,  which  act  must  have 
gone  upon  the  theory  that  there  was  no  long- 
er any  city  of  San  Diego,  but  that  the  same 
was  a  town.  In  other  acts  of  the  legislature 
it  was  called  a  city,  so  that  it  was  recognized 
by  the  state  Iwth  as  a  "town"  and  a  "city." 
But,  upon  general  principles,  the  word  "town," 
as  used  in  said  section  70  of  the  amendatory 
act  of  ISGS,  clearly  includes  a  city.  The  word 
"town"  Is  used  to  designate  either  a  place 
where  there  are  a  number  of  adjacent  occu- 
pied dwellings,  or  as  a  municipal  corporation 
organized  under  various  statutes  of  different 
states,  but  in  either  sense  it  includes  a  city, 
unless  used  in  some  connection  which  shows 
that  a  different  meaning  was  intended;  and 
it  would  be  absurd  to  say  that  the  legislature 
intended  to  withhold  the  sale  of  tide  land 
in  front  of  a  place  where  a  cimslderable  num- 
ber of  persons  had  settled  in  such  a  way  as  to 
constitute  what  we  mean  in  common  parlance 
by  a  "village"  or  "town,"  only  lo  the  event 
that  the  place  was  not  called  a  dty,  or  had 
not  been  organized  under  a  statute  providing 
tot  the  organization  of  a  municipal  corpora- 
tion to  be  called  a  city.  Certainly,  the  clear 
purpose  of  the  legislature  would  include  such 
a  place,  however  named,  or  however  munici- 
pally Incorporated. 

This  view  is  amply  supported  I)y  autliorlty. 
Blackstone  says:  "The  word  'town'  or  "vlil' 
is.  Indeed,  by  the  altoution  of  times  and  lan- 
grnage,  now  become  a  generical  term,  compre- 
hending under  it  the  various  species  of  cities, 
boroughs,  and  common  towns.  A  city  la  a 
town  Incorporated."  1  Bl.  Comm.  p.  114. 
Burrill  defines  "town"  as  follows:  "A  collec- 
tion of  houses  In  one  neighborhood;  a  gener- 
ical term,  comprehending  under  it  the  several 
species  of  cities,  boroughs,  and  towns."  In 
Board  v.  McOuerrln,  6  Daly,  34S,  the  question 
was  whether  a  certain  act  touchhig  the  sup- 
pression of  Intemperance,  etc.,  which  referred 
in  terms  only  to  overseers  of  a  "town,"  applied 
to  the  city  of  New  York,  and  it  was  held  that 
it  did.  The  court  said:  "It  does  not  follow 
that,  because  this  amendment  designates  over- 
seers of  the  town  where  the  penalty  was  In- 
curred, that  cities  were  not  intended  to  be 
included.  'ESvery  borough  or  city,'  says  Tom- 
Uns,  'Is  a  town.'  The  greater  necessarily  In- 
cludes the  less,  for  a  city  begins  as  a  village, 
extends  Into  a  town,  and  afterwards  becomes  a 
city  by  incorporation  or  otherwise;  for  there 
are  cities  that  were  never  Incorporated."  The 
court,  after  referring  to  Blackstone,  say&  fur- 
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ther:  '^  common  parlance  the  word  Is  fre- 
qu«itly  applied  to  cities,  as  'leaving  to'wn,' 
'come  into  town,*  'out  of  town,*  etc.  We  have 
In  this  state  the  political  divisions  of  towns, 
cities,  and  Incorporated  villages,  and  that  that 
particular  political  division  Is  what  is  meant  by 
the  word  'town'  may,  in  a  given  case,  be  ap- 
parent from  the  purpose  of  the  statute.  But 
that  is  not  the  case  here.  Tliis  was  an  amend- 
ment of  a  section  of  a  statute  applying  to  the 
whole  state."  In  New  Jei-sey  the  constitu- 
tion of  the  state  was  amended  so  as  to  pro- 
vide that  the  IcgL-^lature  should  not  pass  pri- 
vate, local,  or  special  laws  "regulating  the  In- 
tomal  affairs  of  towns  and  coimties";  and  In 
State  V.  Parsons,  40  N.  J.  Law,  1,  it  was  con- 
tended that  cities  were  not  embraced  In  the  ex- 
pression "towns  and  counties"  in  said  amend- 
ment But  the  court  held  otherwise,  and, 
among  other  tilings,  snid:  "The  contention  Is 
that  the  woi-d  'towns'  does  not  embrace  'cities.' 
But  this  argument  is  founded  on  the  false  basis 
of  looking  only  at  the  letter  of  the  law,  and 
ttiming  away  from  the  sphit.  It  la  true  that 
If  the  letter  of  the  law  were  absolutely  unam- 
biguous and  definite,  and  were  susceptible  of 
but  a  single  meaning,  the  clause  would  have  to 
be  read  in  such  sense,  no  matter  to  what  fu- 
tility it  might  lead.  But  this  is  not  the  case. 
The  word  'town'  has  no  such  fixed  signiflcatlon 
as  this;  for,  though.  In  Its  narrower  sense,  it 
denotes  something  other  than  a  city,  in  its 
broader  scope  it  comprehends  such  a  munici- 
pality. Mr.  Tomlyn,  In  his  Law  Dictionary, 
under  the  title  'Town,'  says:  'Under  the 
name  of  the  town  or  village,  boroughs,  and,  it 
is  said,  cities,  are  contained,  for  every  borough 
or  city  Is  a  town.'  Lord  Coke,  in  1  Inst.  116, 
showing  the  capaciousness  of  the  term,  has 
this  language:  'And  it  appeareth  by  Littleton 
that  a  town  is  the  genus  and  a  borough  is  the 
species.'  Bouvier's  definition  of  the  word  'city' 
is  "a  town  incorporated  by  tliat  name.'  "  Aft- 
erwards, having  reference  to  certain  other  mat- 
ters, the  court  further  said:  "But  this  uncer- 
tainty obtains  only  so  long  as  we  yield  our 
minds  to  the  rigor  of  verbal  definitions;  for 
when  once  we  emancipate  ourselves  from  such 
bondage,  and  look  at  the  pui'pose  of  the  law, 
all  doubts  are  at  an  end.  When  we  find  that 
the  adoption  of  the  narrow  slRniflcition  of  the 
terra  used  will  lead  to  positive  absurdity,  and 
tluit  the  reception  of  the  word  in  its  wider  im- 
port is  attended  with  the  establishment  of  a 
rule  of  public  policy  both  wise  and  salutary. 
It  is  not  difhcult  to  make  choice  between  the 
alternatives."  In  Odegaard  v.  City  of  Albert 
Lea,  as  Minn.  3ol,  23  N.  W.  526,  the  question 
was  whether  said  city  was  required  by  law 
to  care  for  its  poor,  under  an  act  which  re- 
ferred In  terms  to  "towns"  only,  and  did  not 
mention  cities  eo  nomine:  and  the  court  held 
that  the  act  did  apply  to  cliies.  The  court.  In 
Its  opinion,  among  other  things,  said:  "The 
city  or  village  bears  substantially  the  same  re- 
lation to  the  state  government,  and  has  substan- 
tially the  same  functions  of  local  government, 
as  the  town.    Indeed,  a  city  is  but  an  incorpo- 


rated town,  with  such  special  powers  and  spe- 
cial mode  of  government  as  the  circumstances 
require.  •  •  •  The  word  'town'  Is  often 
used  as  a  generic  term  embracing  aQ  such  pri- 
mary mtmlclpal  corporations  as  incorporated 
cities  and  villages;  and.  Independently  of  any 
statutory  provision.  It  has  become  a  well-settled 
rule  of  construction  that  the  term  'town,'  when 
used  In  a  general  statute,  may  Include  cities, 
unless  the  contrary  appears  from  the  whole 
statute  to  have  been  the  Intention  of  the  legis- 
lature. 1  Bl.  Comm.  114;  Road  In  Milton,  40 
Pa.  St.  300;  Board  of  Com'rs  v.  McGurrln.  Q 
Daly,  340;  Peck  v.  WeddeU,  17  Ohio  St.  271; 
State  V.  Glennon,  3  R.  I.  276;  Flhin  v. 
State,  24  Ind.  280;  Abb.  Law  Diet,  'Town.' " 
The  foregoing  authorities  are  clearly  to  the 
point  that  In  the  statute  now  here  imder  re- 
view the  word  "town"  embraces  city.  And  im- 
der this  view  the  territory  within  which  the 
land  described  In  the  complaint  Is  situated 
was  reserved  from  sale,  and  the  officers  of  the 
land  dei)artmcnt  of  the  state  had  no  authority 
to  sell  it,  no  matter  what  they  may  have 
deemed  the  cluiracter  of  the  land— as  whether 
tide  lauds  or  not— was.  Therefore,  there  being 
no  law  for  the  sale  of  said  land,  its  attempted 
sale,  and  the  patents  Intended  to  perfect  said 
sale,  are  void. 

Appellants  contend  that,  although  their 
title  to  the  lands  In  question  may  have  been 
Invalid  under  said  act  of  1868,  yet  that  their 
title  was  confirmed  and  perfected  by  the  act 
of  the  legislature  approved  March  27, 1872  (St. 
1871-72,  p.  622).  That  act  is  entitled  "An 
act  to  legalize  applications  heretofore  made 
for  the  purchase  of  hinds  belonging  to  this 
state,  and  to  confirm  the  title  of  the  purchas- 
ers under  such  applications."  The  first  sec- 
tion reads  as  follows:  "All  applications  here- 
tofore made  for  the  purchase  of  lands  belong- 
ing to  this  state  under  the  provisions  of  any 
act  authorizing  the  sale  of  state  lands  shall 
be  good  and  valid,  although  the  land  describ- 
ed In  such  application  and  afitdavit  may  be 
styled  salt  marsh  and  tide  lands,  when  in 
fact  It  Is  swamp  and  overflowed  land;  or 
may  be  styled  swamp  and  overflowed  hind, 
when  In  fact  It  is  salt  marsh  and  tide  lands; 
or  may  be  styled  swamp  and  overflowed  and 
salt  marsh  and  tide  land,  when  In  fact  It  may 
be  either."  Section  2  provides  that  "In  aU 
cases  where  patents  have  been  or  may  here- 
after be  issued  upon  any  such  applications  or 
afl^idavlts  as  described  In  section  one  of  this 
act  for  any  such  land,  the  same  shall  be 
deemed  and  held  to  convey  the  legal  title  to 
the  land  In  such  patent  or  patents  described 
to  the  purchaser  therein  mentioned,  by  what- 
ever style  such  land  may  be  designated  in 
such  patent"  The  purpose  of  this  act  was 
clearly  simply  to  legalize  applications  for 
lauds  which  were  subject  to  sale  under  some 
law  of  the  state,  where  such  applications  wore 
defective  In  manner  as  described  In  the  act, 
namely,  where  the  land  had  been  designated 
In  the  application  as  swamp  and  oveiHowed 
land,  when  In  fact  It  ought  to  have  been  de- 
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•cribed  aa  salt,  taanh  and  tide  land,  or  Tic* 
versa.  Tbe  language  of  tbiB  court  In  Kooker 
T.  Jobnston,  49  Oal.  S,  in  whlcb  tbe  act  of 
March  24,  1870  (St.  18)K^70,  p.  352).  entitled 
"An  act  to  legalize  certain  applications  for  tbe 
purcbase  of  lands  belonging  to  tbts  state," 
was  construed.  Is  applicable  to  the  construc- 
tion of  the  act  now  under  review.  Tbe  court 
there  said:  "The  act  as  we  construe  it,  deals 
with  the  spplicatlons  alone,  and  does  not  In- 
tend or  have  the  effect  to  offer  for  sate  lands 
which  were  not  subject  to  sale  under  the  gen- 
eral law.  It  Is  not  the  purpose  of  the  act 
to  declare  that  an  application  for  the  pur- 
chase of  land  which  had  not  been  offered  for 
sale  when  tlie  application  was  tiled  should  l>e 
good  and  valid,  and  that  the  api)licant  inlsht 
proceed  with  and  complete  his  purchase;  but 
the  intent  was  to  make  the  application  as 
valid  as  It  would  have  been  bad  It  been  free 
from  all  defects,  had  It  contained  within  It- 
self all  that  the  statute  required  It  to  contain." 
And  so  In  the  case  at  bar  the  said  oonlirma- 
tory  act  of  1872  was  merely  intended  to  vali- 
date applications  for  lands  subject  to  sale 
which  were  defective,  and  not  Intended  to 
apply  to  lands  that  were  reserved  from  sale 
under  the  general  law.  This  view  renders  It 
unnecessary  to  ccitslder  the  contention  of  re- 
spondents that  on  tbe  same  day  on  which  snid 
'.xtnflrmatory  act  was  passed  another  act  was 
passed,  entitled  "An  act  for  the  relief  of  pur- 
chasers of  state  land"  (St.  1871-72.  p.  687), 
in  which  It  was  provided  that  the  act  should 
not  apply  to  any  lands  within  the  county  of 
San  Diego,  and  that  the  two  mtist  be  con- 
strued together,  and.  thus,  construed,  exempt 
tbe  county  of  San  Diego  from  tbe  operation 
of  either. 

There  is  nothing  In  tbe  position  of  appellants 
that  respondents  are  not  In  a  position  to  at- 
tack the  patents  under  which  appellants 
claim.  It  Is  averred  in  the  complaint  that 
the  respondents  were  in  posse-ssioD  of  the  land 
described  in  the  complaint  at  the  commence- 
ment of  the  action,  and  one  In  possession  of 
land  Is  always  in  a  position  to  contest  tbe 
right  of  another  claiming  under  a  void  pat- 
ent. I'ruit-Kiud  Co.  ▼.  Molr.  83  Cal.  lul.  23 
Pac.  a">9;  Association  t.  Kiilsht.  8.">  Cal.  44S. 
a*  Pac.  818;  Edwards  v.  Itolloy.  W!  Cal.  408, 
81  Pac.  2(i7.  In  Steel  v.  Ueniiing  Co..  supra, 
the  United  States  supreme  court,  after  hav- 
ing said  that  In  certain  cases  a  patent  was 
concluslii'.  uses  this  lanj;u.ixe:  "It  need  hard- 
ly be  said  that  we  are  here  speaking  of  a  iiat- 
ent  Issued  in  a  case  where  the  land  depart- 
ment hail  Jurisdiction  to  act;  the  lands  form- 
ing part  of  the  pul)lic  domain,  and  the  law 
having  provided  for  their  sale.  If  they  never 
were  the  pro|)erly  of  the  United  States,  or  If 
no  k'j;i>latlon  atitlioristed  tlieir  sale,  or  If  they 
had  previously  l>een  disjMKsed  of  or  reserved 
from  sale,  tlie  patent  would  be  Inoperative  to 
(tass  tbe  title,  and  objection  to  It  could  be 
tnken  on  these  grounds  at  any  time,  and  lu 
any  form  of  action."  Moreover,  some  of  the 
lebpuudents,  as.  for  Instance,  tbe  board  of  liar- 
Cal.Rep.  49-62  P.— 7 


bor  commissioners  for  the  Bay  of  San  Diego, 
do  connect  themselves  directly  with  the  right 
of  tbe  state  to  said  lands.  The  Judgment  and 
order  appealed  from  are  affirmed. 

We  concur:  BEATTY.  C.J.;  VAN  FI^EIET, 
J.:  GAROUTTK.  J.;  TEMPLJ3,  J.;  UAUUi- 
SON,  J.;   HE.\SHA\V,  J. 


(117  Cal.  46S; 
BROOKS  V.  TTTI.ARE  COUNTY.    (Sac.  208.) 

(Supreme  Court  of  California.    July  7,  1897.) 
Taxation —  UxAiJTnoKizRD  AsSESiiiiBNT  —  Recov- 

EltV    (IF   VaVMKNT. 

Pol.  Codo.  {  ;{'s()4.  proviiliiiK  that  "t.nxos  er- 
ronoously  or  illpfrally  oollfoted  may.  by  the  order 
of  the  lionrd  of  suin'rvisors,  Im'  reminded  by  the 
county  trensnrer."  does  not  aiithnrizc  a  recovery 
hy  n  tHircluistT  at  a  lux  sale  who  paid  tlie  tax, 
tliijiiKh  tlie  liind  wiis  tlie  properly  of  the  United 
Stales,  and  not  .subject  to  taxation. 

Dc|)artmcut  1.  Appeal  from  superior  court, 
Tulare  county;  W.  A.  Gray,  Judge. 

Action  by  J.  S.  Brooks  against  the  county 
of  U'ulare.  From  a  Judgment  In  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Hannah  &  Miller,  for  appellant.  P.  B.  How- 
ard and  T.  E.  Clark,  for  respondent 

PER  CURIAM.  This  Is  an  action  to  recover 
from  the  defendant  taxes  alleged  to  have  been 
erroneously  and  lllog!illy  collected,  for  the  rea- 
son that  the  land  upon  which  tlie  taxes  were 
asisessed  and  collected  was.  at  the  time  of  tlie 
assessment,  levy,  and  sale,  government  land 
of  the  United  States,  and  not  subject  to  tax- 
ation. A  general  demurrer  to  the  complaint 
was  Interposed  and  sustained,  and,  plaintiff 
declining  to  amend,  judgment  was  entered  in 
favor  of  the  defendant,  from  which  Judgment 
plaintiff  appeals. 

It  Is  alleged  In  tbe  complaint  that  on  ilarch 
7,  1888,  the  tax  coUec-tor  of  Tulare  county  duly 
offered  for  sale  at  public  auction  certali)  real 
proi)erty  which  had  been  regularly  nsisessed 
for  state  and  county  taxes  for  the  fiscal 
year  ending  June  30,  1888:  that  at  the  time 
of  the  sale  the  tax  collector  publicly  staled 
to  those  present  that  said  taxes  l).nd  been 
duly  and  legally  assessed  and  levied  uiton  said 
real  estate  and  had  not  been  paid;  that  plain- 
tiff, relying  upon  the  statements  so  made,  bid 
In  the  property  for  the  atuouut  represeoteii 
to  be  due  and  unpaid  thcr<>on  for  ta.xes,  cost.s, 
and  charges,  and  tliereuiion  paid  to  tbe  tax 
collector  the  said  sum,  amounting  In  all  to 
f!).r>8,  which  was  thereafter  duly  iwid  Into  the 
county  treasury;  that  the  tax  collector  made 
out  and  delivered  to  |)laliiiifr.  In  proiier  form, 
a  certificate  of  sale  of  siiid  land,  which  ha.s 
never  l)een  redeemed  by  any  one,  and  is  still 
owned  and  held  by  him;  that  the  land  upon 
wliich  said  ta.xcs  were  a.s.sesscd  was  at  tlie 
time  of  the  a.-^se.ssinent  and  at  the  time  of  the 
said  tax  s:ile  public  land,  owned  by  and  the 
property  of  the  United  States,  and  not  subject 
to  taxation;  that  vlaiuUit  tfurciiOiied  said  land 
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and  paid  said  taxes  In  good  faith,  and  without 
notice,  knowledge,  or  Information  of  any  kind 
that  said  land  was  public  land,  and  not  sub- 
ject to  taxation,  and  that  he  first  discovered 
said  facts  on  or  about  October  1,  1805,  when 
he  was  preparing  to  apply  for  a  tax  deed  of 
the  purchased  premises;  that  upon  such  dis- 
covery, and  that  the  amount  so  paid  by  him 
had  been  erroneously  and  Illegally  collected, 
plaintiff  prepared  a  statement  of  his  claim 
therefor,  which  was  duly  verified  as  to  Its 
correctness,  and  that  the  amount  claimed,  to 
wit,  $0.58,  was  Justly  due  him  from  defend- 
ant, and  In  November  following  presented  the 
same  to  the  board  of  supervisors  of  the  county 
for  allowance,  together  with  documentary  evl- 
"dence  showing  that  said  land  was  public  land, 
and  not  subject  to  taxation;  and  tliat  there- 
after, on  December  5,  1805,  the  said  board 
rejected  and  disallowed  said  claim,  and  the 
whole  thereof.  Wherefore  judgment  is  de- 
manded against  the  defendant  for  the  sum  of 
$9.58,  and  legal  Interest  thereon  from  the  time 
of  the  rejection  of  the  claim,  and  for  costs 
of  sun. 

In  support  of  the  appeal  counsel  for  appel- 
lant cite  and  rely  upon  section  3801  of  the 
Political  Code  and  the  case  of  Hayes  v.  Los 
Angeles  Co.,  99  Cal.  74,  33  Pac.  7C0.  The  sec- 
tion cited  provides:  "Any  taxes,  per  centum 
and  costs,  paid  more  than  once,  or  erroneously 
or  Illegally  collected,  may,  by  the  order  of  the 
board  of  supervisors,  be  refunded  by  the  coun- 
ty treasurer."  In  the  case  cited  it  was  claimed 
that  taxes  on  certain  real  property  had  been 
twice  paid,  and  that  the  plaintiff,  under  the 
provisions  of  the  Code  above  quoted,  was  en- 
titled to  recover  bacl£  the  amount  of  the  sec- 
ond payment.  It  ai>peared  that  the  said  prop- 
erty was  assessed  to  the  owner  thereof,  and 
also  to  another  party  for  the  same  fiscal  year. 
The  owner  paid  the  tax  levied  upon  tl»e  assess- 
ment against  himself,  but  the  tax  levied  upon 
the  other  assessment  was  not  paid.  Therea.t.  r 
the  tax  collector,  after  the  usual  notice,  offered 
the  proijerty  for  sale,  repx'esentlng  that  the 
state  and  county  taxes  thereon  had  not  been 
paid,  and  were  still  due  and  unpaid,  and  the 
assignor  of  the  plaintiff  became  the  purchaser 
of  the  property,  paying  therefor  the  taxes,  per 
cent.,  and  costs  represented  to  be  due  on  ac- 
count of  the  taxes  thereon.  The  purchaser  re- 
ceived a  certificate  of  sale,  which  he  a.s8lgned 
to  the  plaintiff.  Subsequently  the  plaintiff 
presented  to  the  board  of  supervlsoi-s  of  the 
county  a  claim  for  the  amount  paid  by  his  as- 
signor on  account  of  the  double  assps.sment, 
and  the  board  refused  to  allow  the  same.  He 
then  commenced  his  action  to  recover  tlie 
amount  so  paid,  setting  out  tlie  factn  of  the 
case.  A  demurrer  to  the  complaint  was  Inter- 
posed and  sustained,  and  judsment  entered 
in  favor  of  the  defendant.  On  appeal  to  this 
court  it  was  held  that  upon  tlie  facts  stated 
the  plaintiff  was  entitled  to  recover,  and  tliat 
the  demuiTer  was  iniproiwrly  sustained.  The 
court,  among  otlier  things,  said:  "When  the 
taxes  upon  inopertj'  have  for  a  given  fiscal  | 


year  been  once  paid  by  the  owner,  the  county 
has  no  right  or  power  to  sell  or  in  any  manner 
affect  or  Incumber  the  land  by  a  sale  thereof. 
The  Uen  of  the  tax  Is  gone,  and,  as  the  Im- 
plied right,  which,  in  the  event  of  a  failure 
to  redeem,  ripens  Into  a  title  In  the  purchaser, 
has  no  existence,  there  Is  no  consideratiou  for 
the  purchase  money,  and  he  who  lias  paid  it 
ought  in  Justice  to  be  entitled  to  recover  it 
back."  And  the  court  then  quotes  with  ap- 
proval the  following  language  used  in  the  de- 
cision of  the  case  of  Fuel  Co.  v.  Tuck,  53  Cal. 
304:  "The  authorities  appear  to  be  uniform 
to  the  effect  that  where  a  sum  of  money  hn.s 
been  paid  ui)on  a  consideration  which  has 
wholly  failed  the  law  Implies  a  promise  to  re- 
fund it."  It  will  be  observed  that  there  is  a 
plain  distinction  between  the  Hayes  Case  and 
this.  Here  the  pUiiutiff  knew,  or  might  have 
known,  when  he  made  his  bid,  and  paid  his 
money,  whether  the  land  was  vacant  public 
land  or  not.  It  may  be  tliat  some  one  had  a 
possessory  claim  on  the  land  which  was  sub- 
ject to  assessment.  At  any  rate,  his  bid  was 
voluntary,  and  he  cannot  now  maintain  an  ac- 
tion to  recover  back  the  money  paid.  This 
was,  in  effect,  so  held  in  Loomis  v.  Los  Ang<^]e'i 
Co.,  59  Cal.  456.  In  that  case  the  plaintiff 
purchased  at  a  tax  sale  certain  real  property, 
but  It  subsequently  appeared  that  the  assess- 
ment was  fatally  defective,  and  that  he  took 
no  title  to  the  lands  attempted  to  be  sold.  He 
brought  the  oetion  to  recover  of  the  county  the 
amount  paid  by  him,  basing  his  right  to  re- 
cover on  section  3804  of  the  Political  Code, 
but  it  was  held  that  the  section  did  not  apply 
to  a  case  of  that  kind,  and  that  he  could  not 
recover.  The  Judgment  must  be  affirmed.  So 
ordered. 


GARVEE  V.  TBEBITORT. 

(Supreme  Court  of  Oklahoma.     Feb.  12,  1897.) 

Indictment  — Nboativino  Exceptions— A lleoa- 
TION  OF  Intent— EsoAPE-lNSTitioTioNS. 

1.  It  is  unnecessary  to  negative  an  excepaon 
not  embraced  within  the  same  clause  which  de- 
fines and  creates  the  offense,  and  which  consti- 
tutes no  part  of  the  di-scriptlon  of  the  offense. 
Wiien  an  exception  is  contained  in  a  distinct  sec- 
tion, it  is  a  matter  of  defense. 

2.  Where  the  intent  to  commit  the  act  charged 
in  an  indictment  is  not  necessarily  an  ingredient 
of  the  crime,  as  defined  by  the  statute,  t&en  the 
fa<t  that  the  act  may  have  been  committed  under 
Hu  ifmorance  or  mistatce  of  fact  Is  no  defense  to 
the  crime  charged. 

3.  Where  a  defendant  is  charged  with  the  crime 
of  carelessly  permitting  a  prisoner  lawfully  held 
in  custod.v  to  escniic.  it  is  not  error  for  the  court 
to  charge  the  jury  that,  in  determining  whether 
or  not  the  defendant  was  oareless.  they  miglit 
consider  the  gravity  of  the  crime  with  wliich  the 
prisoners  were  cliarged,  their  sentences,  physical 
strength,  etc.,  and  (hat  what  might  be  ordinary 
care  for  the  keepinj?  of  prisoners  lield  for  jK-tty 
crimes,  or  where  prisoners  were  weal;  and  infirm, 
nuKht  bo  gross  uegliKence  in  tlie  former. 

4.  Neither  was  it  error  for  the  trial  court  to 
charge  that  it  was  tlie  duty  of  tlie  jailer  to  use 
the  lioors,  bolts,  and  locks  of  the  jail  in  a  manner 
likely  to  prevent  escapes,  and  in  the  way  they 
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were  plannrd  to  be  lued  tot  the  safe-keeping  of 
the  prisouers. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Oklahoma  coun- 
ty. 

Appeal  of  J.  H.  Garver,  who  was  convicted 
In  the  district  conrt  of  Oklahoma  county  of 
oai-elessly  allowing  prisoners  to  escape  from 
the  Jail  of  Oklahoma  connty,  while  he  was 
acting  Jailer  thereof.    AfUrmed. 

R.  Wooldridgp  and  Redick,  Lewis  &  Sny- 
der, for  appellant.  C.  A.  Galbraith,  Atty. 
Gen.,  and  J.  L.  Brown,  Co.  Atty.,  for  the 
Territory. 

DALE,  C.  J.  J.  H.  Oar\'er,  appellant,  was 
indicted  at  the  November,  18J>5,  term  of  the 
court,  sitting  in  Oklahoma  connty,  under  sec- 
tion lioa)  of  the  Statutes  of  Oklahoma,  char- 
ged with  carelessly  permitting  prisonem  to 
escape  from  the  Oklahoma  county  Jail.  It 
appears  from  the  record  before  us  that  Gar- 
ver was  the  Jailer  of  Oklahoma  county,  and 
that  William  Christian  and  Robert  Christian 
iind  .Tames  Casey  were  confined  In  the  Jail, 
the  former  two  upon  a  conviction  had  in 
Pottawatomie  connty  for  the  crime  of  man- 
.slaiighter,  for  which  crime  sentences  In  the 
penitentiary  had  been  Imposed  in  each  case 
of  10  years,  and  that  after  such  conviction 
they  were  sent  to  the  Oklahoma  county  Jail 
for  safe-keeping  for  a  period  of  time,  in  or- 
der that  they  might  give  bail  pending  an  ap- 
l)eal  to  the  supreme  court.  Casey  was  under 
indictment  in  Canadian  county  for  the  crime 
of  murder,  and  he  also  had  been  ordered  for 
safe-keeping  to  be  held  in  the  Oklahoma 
county  Jail,  awaiting  trial.  While  the  parties 
were  so  confined,  they  escaped,  and  Garver, 
being  Jailer  in  charge,  was  indicted  for  care- 
lessness in  permitting  them  to  so  escape.  A 
stipulation  signed  by  the  attorneys  of  record, 
which  appears  upon  page  7,  makes  it  unnec- 
essary for  us  to  examine  at  length  the  evi- 
dence in  the  record  of  the  case-made,  and 
practically  eliminates  all  questions  save  the 
sufficiency  of  the  indictment  and  the  In- 
structions of  the  court;  the  stipulation  being 
to  the  effect  "that  appellant  would  not  insist 
in  the  supreme  court  that  there  was  not  suffi- 
cient evidence  to  support  the  verdict  under 
the  rulings  and  instructions  of  the  lower 
conrt."  This  stipulation  appears  to  have  been 
made  in  order  to  avoid  bringing  up  the  evi- 
dence of  all  the  witnesses. 

A  demurrer  to  the  indictment  was  duly  fil- 
ed, and  counsel  insist  that  such  demurrer 
sliould  have  been  sustained,  because  the  in- 
dictment failed  to  aver  that  the  negligent 
:icts  of  Garver,  which  constitute  the  offense, 
and  which  are  set  out  In  the  indictment,  were 
not  done  or  committed  under  an  Ignorance  or 
mistake  of  fact,  and.  In  support  of  this  con- 
tention, cite  division  5,  §  2,  art.  2,  p.  424,  St. 
l.S!«.  The  section  In  which  this  subdlvlslcm 
is  found,  together  with  the  explanatory  pro- 
vision of  the  section  found  at  the  beginning 
thereof,  is  as  follows:    "All  persons  are  capa- 


ble of  conunittlng  crimes,  except  those  be- 
longing to  the  following  classes:  ♦  *  * 
Fifth.  Persons  who  committed  the  act  or 
made  the  omission  charged  under  an  igno- 
rance or  mistake  of  fact  which  disproves  any 
criminal  intent  But  ignorance  of  the  law 
does  not  excuse  from  punishment  for  its  viola- 
tion." It  is  contended  that  the  statute  ap- 
plies to  the  charge  contained  in  the  indict- 
ment against  Garver,  and  that  an  omission 
to  negative  the  excepticm  makes  the  indict- 
ment bad  on  demurrer;  that  the  statute  Ims  a 
general  application  to  all  classes  of  crimes; 
and  that,  if  the  defendant  is  guilty,  he  must 
come  within  the  excepting  clause.  It  was 
unnecessary  to  IncoriJorate  the  exception  In 
the  indictment.  The  exception  was  neither 
expressed  in  the  same  clause,  nor  Is  it  a  part 
of  the  section  that  defines  and  creates  the 
offense,  and  does  not  constitute  a  part  of 
the  description  of  the  offen.se.  In  fact,  the 
exception  la  found  under  article  2  of  our 
crimes  act,  which  has  for  its  title  the  follow- 
ing words:  "Of  Pei-sons  Liable  to  Punishment 
for  Crime;"  while  the  offense  charged  Is 
found  in  article  14,  under  the  head  of  "Other 
Offenses  against  Public  Justice."  The  two 
statutes  have  no  direct  coimection,  and  it  is 
well  settled  that  unless  the  exception  is  em- 
braced in  the  same  clause,  or  forms  a  part  of 
the  section  which  describes  the  offense,  it 
need  not  be  negatived  in  an  Indictment. 
State  V.  Thompson,  2  Kan.  432;  Harding 
V.  People,  10  Colo.  387,  15  Pac.  727. 

It  l8  urged  that  the  trial  court  erred  In  not 
instructing  the  Jury,  as  requested  by  the  ap- 
pellant, that  if  the  defendant  made  the  omis- 
sion charged  under  an  Ignorance  or  mistake 
of  fact,  which  disproves  any  criminal  Intent, 
he  should  not  by  the  Jury  be  found  guilty  of 
the  crime.  The  indictment  is  drawn  under 
the  first  subdivision  of  section  2  of  article  14 
of  our  crimes  act,  which  reads  as  follows: 
"Every  sheriff,  coroner,  clerk  of  a  court,  con- 
stable, or  other  ministerial  officer,  and  every 
deputy  or  subordinate  of  any  ministerial  offi- 
cer who  either:  First,  wilfully  or  carelessly 
allows  any  person  lawfully  held  by  him  in 
custody  to  escape  or  go  at  large,  except  as 
may  be  permitted  by  law,  ♦  •  •."  St. 
OkL  1803,  p.  446.  It  will  be  seen  by  the 
language  above  used  that  the  legislature  In- 
tended to  denounce  two  crimes, — one  for  will- 
fully allowing  a  person  to  escape,  and  the 
other  of  carelessly  allowing  such  escai)e. 
The  disjunctive  "or,"  as  used,  clearly  indi- 
cates that  it  was  the  Intention  to  make  care- 
lessness alone,  in  the  care  and  keeping  of  a 
prisoner  in  lawful  custody,  a  crime,  if,  as  the 
result  of  such  carelessness,  a  person  escapes. 
This  being  true,  can  it  be  said  that  the  legis- 
lature Intended  to  apply  the  exception  con- 
tained in  section  2  of  article  2,  supra,  to  the 
crime  of  carelessness  permitting  a  iwrson  to 
escaiie?  If  we  hold  to  such  a  view,  it  will 
be  seen  that  section  2  of  article  14  will  be  of 
no  force  whatever  In  so  far  as  it  attempts  to 
make  eavelessuess  the  basis  of  a  crime,  as  we 
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cannot  think  it  possible  that  any  person  maybe 
found  guilty  of  simply  carelessly  doing  a  crim- 
inal act  if,  before  conviction  could  be  bad,  it  is 
necessary  for  the  prosecution  to  prove  beyond 
a  reasonable  doubt  that  be  committed  such 
act  with  a  criminal  Intent,  or  that  he  did  uot 
commit  it,  or  make  the  omlKsion  chai-ged  un- 
der an  ignorance  or  mistake  of  fact  An  ex- 
amination of  the  language  as  used  In  denoun- 
cing the  crime  of  carelessly  allowing  an  es- 
cape, together  with  that  used  in  the  fifth  sub- 
division of  section  2  of  article  2,  supra,  dem- 
onstrates that  the  latter  can  have  no  api)lica- 
tlon  to  the  former.  Tlie  word  "carelessly," 
as  used  in  the  law,  does  not  Import  a  criminal 
intent.  It  is  clearly  apparent  that  it  was 
tlie  intention  to  make  the  crime  complete 
without  regard  to  the  intent;  tliat  the  fact 
that,  by  reason  of  carelessness  alone,  a  per- 
son might  escape,  was  in  the  mind  of  the  leg- 
islature a  suftlcient  reason  for  punishment. 
If,  then,  carelessness  alone  was  the  crime 
sought  to  be  punished,  it  follows  that  the  in- 
tent with  which  the  act  was  coniniitted  is  im- 
material, and  an  ignorance  or  mistake  of  fact 
which  would  disprove  a  criminal  intent  would 
be  no  defense  to  the  charge.  If,  under  the 
statute,  it  is  unnecessaiy  to  prove  or  estai)- 
llsh  a  criminal  intent,  to  show  that  no  such 
Intent  existed  would  be  no  defense.  As  we 
view  this  law,  it  is  of  that  class  of  i)rohlbl- 
tive  statutes  which  are  designed  for  the  pro- 
tection of  the  public,  such,  for  Instance,  as 
statutes  which  prohibit  the  sale  of  intoxicat- 
ing liquors  without  a  license,  or  to  prohibit 
such  sale  to  minors,  or  i)rohll)lt  the  sale  of 
adulterateil  gootls,  or  which  prohibit  sexual 
Intercourse  with  a  girl  under  1(5  years  of  age, 
or  keeping  a  house  of  lU  fame,  or  bigamy, 
and  other  statutes  of  like  character.  In  Com. 
V.  SeUers,  130  Pa.  St.  32,  18  Atl.  541.  .'>42, 
a  case  arose  very  similar  in  prindi)le  to  the 
one  we  are  here  considering.  Sellers  was  In- 
dicted and  convicted  for  the  sale  of  liquors 
to  minors.  It  was  contendeil  upon  apjwai 
that  the  trial  court  erred  in  not  quashing  the 
indictment,  because  it  did  not  aver  that  the 
defendant  knowingly  and  willfully  furnished 
the  intoxicating  liquors:  and  upon  this  the 
court  said:  "The  subject  of  complaint  in  the 
first  and  second  specifications  Is  that  the  court 
eiTed  in  nqt  quashing  the  Indictment  before  a 
jury  was  sworn,  lKK;ause  it  does  not  aver  that 
the  defendant  knowingly  and  willfully  fur- 
nished the  intoxicating  liquors,  etc.  To  that 
It  may  be  answered  that  the  Indictment  is 
not  imder  the  former  law,  but  under  the  sev- 
enteenth section  of  the  act  of  May  Vi.  1887, 
In  which  the  words  'knowingly'  and  'willfully' 
are  not  employed.  It  charges  the  facts  sub- 
stantially in  the  language  of  the  act  prohibit- 
ing it.  and  prescribing  the  punishment,  and  Is 
therefore  sufficient,  according  to  tlie  provi- 
sions of  our  Cwle  of  Criminal  ProeeiUu-e." 
The  same  principle  was  afterwards  nflirmed 
In  a  later  case,-<'om.  v.  HoLstine.  i;{2  Pa.  St. 
3.".-,  IS)  Atl.  273.  In  Com.  v.  Boynton,  2 
AUuu,  ICO,  a  case  arose  where  a  man  was 


I  convicted  of  the  sale  of  intoxicating  liquors, 
I  although  he  did  not  know  or  suppose  the  Itq- 
I  uors  sold  by  him  to  be  intoxicating;  and  it 
was  held  that  it  was  not  necessary  to  allege 
or  prove  that  the  person  charged  with  the* 
offense  knew  the  illegal  character  of  the  act, 
'  and,  in  discussing  the  question,  the  court 
takes  occasion  to  lay  down  the  following  as 
the  correct  doctrine:  "The  court  are  of  the 
opinion  that  the  sale  of  intoxicating  liquors, 
in  violation  of  the  statute  prohibition.  Is  not 
one  of  those  cases  In  which  It  is  necessary  to 
allege  or  prove  that  the  person  charged  with 
the  offense  knew  the  illegal  character  of  his 
act,  or  in  which  the  want  of  such  knowledge 
would  avail  him  in  defense.  If  tlie  defendant 
puHKisdy  sold  liquor  which  was.  In  fact,  to- 
toxicating,  he  was  bound  at  his  iieril  to  ascer- 
tain the  nature  of  the  article  which  he  sold. 
Where  the  act  Is  expressly  prohibited,  with- 
out reference  to  the  intent  or  purpose,  and 
the  party  committing  it  was  imder  no  obliga- 
tion to  act  In  the  premises,  unless  he  knew 
that  he  could  do  so  lawfully.  If  he  violates 
tile  law  he  incurs  the  penalty.  The  statutoiT 
rule  that  every  man  is  conclusively  pi-esnraed 
to  know  the  law  is  sometimes  conducive  of 
hardship  in  particular  cases,  and  the  haixlshiik 
Is  no  greater  where  the  hiw  Imposes  the  duty 
to  a.scertain  a  fact."  This  opinion  was  aft(>r- 
wards  cited  with  approval  in  Com.  v.  Cood- 
man,  97  Ma.«!S.  117,  and  In  Com.  v.  Ilallett, 
103  JIass.  4.")2;  and  in  the  same  state  tlie 
])rinclple  announced  has  been  held  applicable 
to  bigamy,  and  also  in  case  of  adulteiy.  Com. 
V.  Elwell,  2  Mete.  (Mass.)  1J)0.  And  to  the 
same  effect  Is  Harding  v.  People,  supra.  As 
!  we  construe  the  law.  it  is  unnecessary  to  al- 
lege an  intent  where  tlie  statute  does  not 
make  the  intent  a  nwressary  ingredient  of  the 
offense,  and  this  view  of  tlie  law  apiwars  to 
be  well  supijorted  b.v  the  adjudleateti  eases. 
Tlie  fourth  and  fifth  errors  assigned  arise 
on  instiMictlous  10,  17,  and  18,  and  will  be 
considered  together.  In  Instructions  10  and  17 
the  Juo'  were  advised  that,  in  determining 
the  carelessness  of  the  defendant,  they  might 
consider  the  gravity  of  the  crime  with  which 
the  prisoners  were  charged,  their  sentences, 
physical  strength,  etc.;  that  what  might  be 
ordinary  care  for  the  keeping  of  prisoners 
held  for  petty  crimes,  or  where  prlson^^ 
were  weak  and  Infirm,  might  be  gross  negli- 
gence in  the  former.  And  in  the  eighteenth 
instruction  tlie  court  told  the  Jury,  iu  sub- 
stance, tliat  it  was  the  duty  of  the  Jailer  to 
use  the  bars,  bolts,  and  locks  in  a  way  likely 
to  prevent  escai)es,  and  in  the  wa.v  they  were 
Iilnimcd  to  he  used  for  safe-keeping.  These 
iastructlous  are  objected  to,  l)ecau.se,  as  stat- 
ed, the  crime  would  be  c-ompiete.  whether  the 
negligence  was  gross  or  otherwise,  If  thereby 
the  iirlsoners  cscaiied,  and  for  the  further 
reiisou  tliat  Instruction  13  is  argumentative. 
'I'he.se  olijcctions  are  not  well  taken.  As  a 
matter  of  law.  It  would  not  be  negligence  to 
permit  a  iierson  accused  of  i)etty  crime,  or 
who    waa    weak   or    infirm,    liberUes    which 
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should  not  be  granted  to  prlsonen  nnder  long 
sentences  In  the  penitentiary,  or  who  were 
awaiting  trial  charged  with  the  crime  of  mor- 
der.  In  the  former  case  there  would  be  but 
small  Incentive  to  escape,  while  in  the  latter 
there  would  exist  at  all  times,  in  the  mind 
of  the  prisoner,  an  uncontrollable  desire,  as 
well  as  an  Inducnnent,  to  escape.  This  fact 
is  one  within  the  common  knowledge  of  all, 
and  should  especially  be  in  the  mind  of  a  per- 
son who  assumes  the  responsible  position  of 
•  Jailer;  and,  this  being  true,  it  was  not  er- 
ror for  the  court  to  instruct  the  Jury  that  the 
negligence  of  the  defendant  shonld  be  con- 
sidered with  reference  to  such  fact  Nelthor 
was  it  error  to  instruct  the  Jury  tha>  it  was 
the  duty  of  the  defendant  to  use  the  JaJl  ap- 
pliances In  the  way  they  were  planned  to  be 
nsed.  Bars,  bolts,  and  locks  are  procured  to 
be  used  for  the  safe-keeping  of  prisoners,  and 
If  the  Jailer  Is  negligent  in  using  these,  as  in- 
tended, and  thereby  makes  it  possible  for 
prisoners  to  escape,  he  is  guilty  of  that  de- 
gree of  carelessness  which  the  law  intends  to 
punish. 

The  sixth  objection  raised  charges  that  "the 
Instructions  as  a  whole  are  argumentative.  In- 
consistent, and  contradictory,  and  convey  to 
the  Jury  that  the  court  is  of  the  opinion  that 
the  defendant  Is  guilty,  and  give  undue  prom- 
inence to  the  territory's  side  of  the  case." 
Counsel  for  appellant  fail  in  any  manner  to 
point  out  the  portions  of  the  Instructions  that 
are  either  inconsistent  or  contradictory,  or  the 
other  features  which  are,  as  they  state,  prej- 
udicial, and  we  do  not  think  we  shonld  be 
asked  to  search  the  record  to  find  such  errors. 

The  seventh  objection  relates  to  the  suill- 
dency  of  the  evidence.  It  Is  asserted  that 
William  and  Robert  Christian  and  James 
Casey  were  not  lawfully  held  in  the  Jail,  un- 
der the  evidence  in  the  case,  and  that  the  in- 
struction of  the  court  to  the  efTect  that,  if  the 
Jury  should  find  that  they  were  held  by  vir- 
tue of  orders  of  the  courts  hi  Pottawatomie 
and  Canadian  counties,  then  they  should  find 
that  they  were  lawfully  held,  is  erroneous; 
that  the  only  authority  of  a  Jailer  is  the  order 
of  commitment  £}ven  if  we  could  considear 
the  contention  raised  by  counsel  for  appel- 
lant, we  would  hold  that,  where  the  orders 
were  shown  to  have  be^i  Issued  by  the 
courts,  the  presumption  obtains,  to  the  effect 
that  they  were  delivered  to  the  Jailer,  and 
that  it  would  be  incumbent  upon  him  to  show 
that  they  were  not  so  delivered,  and  that  he 
was  not  lawfully  holding  the  prisoners;  but 
it  might  be  well  also  to  state  in  this  connec- 
tion that,  where  a  Jailer  receives  a  prisoner 
unlawfully,  he  cannot  be  permitted  to  show 
his  unlawful  act,  for  the  purpose  of  escaping 
the  punishment  which  the  law  Justly  appor- 
tions to  those  who  assume  a  public  duty,  and 
willfully  or  carelessly  perform  such  duty. 

The  other  assignments  of  error  are  waived 
by  virtue  of  the  agreement  We  are  of  the 
opinion  that  no  prejudicial  error  has   been 


shown  by  this  appeal,  and  that  the  Judgment 
of  the  lower  court  shonld  be  affirmed.  The 
other  Justices  concurring. 


KDHN  V.  McKAT. 


a  Wyo.  tf) 


(Supreme  Court  of  Wyoming.     July  7,  1897.) 

PlBAOI.NU— VaRIANOI— AmBNDMBNT— EVIDBNCBOr 

VAt,cB — Dbmand— FijkOB   or   Contract  —  Lm i- 

TATION9 — AcKNUWLilnOMENT  AMD  PaRT  PATMENT 

—Parol  Evidbxob— Conuuct  OF  TkiaI/— Uabm- 

LE88   EhROK. 

1.  Rev.  St  1887,  I  2642,  provides  that  no  vari- 
ance between  pleiiding  and  proof  is  material  un- 
less the  party  shows  that  he  has  lieen  actually 
misled  in  a,  particular  respect  to  Ills  prejudice. 
Section  2G43  provides  that  when  the  variance  is 
not  material,  the  court  may  order  an  immediate 
amendment.  Section  2644  provides  that,  when 
the  allegation  is  unproved  in  its  general  scope  and 
meaning,  it  is  not  a  case  of  variance,  but  a  failure 
of  proof.  A  petition  treated  the  contract  sued 
on  as  one  to  pay  $2,500  in  600  shares  of  stock  in 
a.  corporation,  as  part  of  the  price  of  realty  sold 
defendant  by  plaintiff.  The  answer  admitted  the 
contract  to  deliver  the  shares  as  part  of  the  price, 
but  denied  that  they  were  to  be  talien  as  a  8ul>- 
stitute  for  a  fixed  sum  of  money,  and  denied  any 
money  liability  in  the  first  instance.  Held,  the 
proof  having  sustained  the  answer,  that  it  was 
merely  a  harmless  variance,  and  not  a  failure  of 
proof. 

2.  MHiere  an  amendment  might  have  been  al- 
lowed to  cure  a  variance,  the  judgment  will  not 
be  diaturlied  because  no  formal  amendment  was 
made. 

3.  Evidence  of  a  sale  of  100  shares  of  stock 
for  $500,  which  was  the  aggregate  par  value  of 
the  siuires,  justified  a  verdict  valuing  at  $5  per 
share  other  shares  of  stock  in  the  same  corpora- 
tion. 

4.  Where  defendant  agreed  to  deliver  shares  of 
stock  to  plaintiff,  but  the  stock  was  not  issued 
for  2'^  years  after  the  time  fixed  for  delivery, 
and  defendant  stated  at  different  times  that  plain- 
tiff would  get  the  stock  oa  soon  as  it  was  issued, 
and  no  objection  was  ever  made  that  plaintiff  did 
not  demand  the  stock  at  the  place  fixed  for  deliv- 
ery, a  formal  demand  at  such  place  was  waived. 

5.  Plaintiff  executed  in  Utah  a  deed  of  prop- 
erty in  Wyoming,  and  placed  it  in  escrow  in  the 
former  state,  at  the  time  executing  an  agree- 
ment authorizing  delivery  of  the  deed  to  defend- 
ant on  his  paying  to  plaintiff  a  certain  sum  pay- 
able in  Utah.  By  its  terms,  such  agreement 
was  to  "terminate"  4^  months  later,  but  noth- 
ing was  done  thereunder;  and  9  months  later, 
in  Wyoming,  plaintiff  conveyed  the  property  to 
defendant,  who  then  executed  a  bond,  whereby 
he  agreed  to  pay  the  price  named  in  the  prior 
agreement  if  be  retained  the  property  after  a  cer- 
tain time.  Demand  for  payment  of  the  price  in 
Utah  was  waived  by  defendant  Hfld,  that  the 
cause  of  action  for  the  price  arose  in  Wyoming, 
and  not  in  Utah. 

6.  Where  a  purchaser  of  land  agreed  to  pay 
I>art  of  the  price  in  money  and  part  in  stock  in  a 
corporation  to  be  Bal>sequently  formed,  the  pay- 
ment of  the  money  portion  of  the  price,  coupled 
with  a  written  acknowledgment  that  the  pur- 
chaser would  get  thf  stock  as  soon  as  it  was  is- 
sued, and  the  further  fact  that  the  stock  was 
afterwards  issued,  started  anew  the  statute  lim- 
iting the  purchaser's  cause  of  action  for  the  price, 
and  this,  though  the  statute  contained  no  provi- 
sion as  to  part  payment  or  acknowledgment. 

7.  In  an  action  for  the  value  of  shares  of 
stock  which  defendant  had  agreed  to  deliver,  error 
in  permitting  plaintiff  to  testify  what  he  claimed 
to  be  due,  and  whether  he  claimed  interest  there- 
on, was  harmless,  where  the  only  value  of  ths 
stock  which  was  testified  fa>  was  tht  sum  that  b* 
stated  he  claimed. 
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8.  In  an  action  on  contract,  It  appeared  from 
testimony  that  the  agreement  had  been  reduced 
to  writinK.  It  also  appeared,  however,  that  the 
writmg  was  not  within  the  jurisdiction  of  the 
court,  and  it  was  ruled  that  it  need  not  be  pro- 
duced. Held,  that  any  error  therein  was  cured 
by  the  subsequent  introduction  of  the  writing, 
where  the  jury  could  not,  under  the  Instructions, 
have  considered  the  verbal  statements  as  to  the 
agreement,  and  no  sufficient  motion  was  made  to 
strike  out  such  statements. 

9.  An  attorney  employed  by  plaintiff  to  secure 
a  settlement  of  the  claim  in  suit,  and  to  demand 
payment  thereof,  might  properly  state,  as  a  pre- 
liminary matter,  the  amount  which  it  was  de- 
termined by  plaintiff  and  himself  should  be  de- 
manded. 

Error  to  district  court,  Sweetwater  county; 
Jesse  Knipcbt,  Judge. 

Action  by  George  McKay  against  Adam 
Kuhn.  From  a  Judgment  for.  plaintiff,  de- 
fendant brings  error.     Affirmed. 

Evans  &  Rogers,  for  plaintiff  in  error.  C. 
C.  Hamlin  and  Clark  &  Breckons,  for  defend- 
ant in  error. 

POTTER,  J.  In  this  case,  the  defendant 
In  error,  George  McKay,  brought  suit  against 
Adam  Kuhn,  tlie  plaintiff  In  error,  to  recover 
a  balance  of  $2,500  and  Interest,  alleged  to  be 
due  upon  the  purchase  price  of  certain  mining 
property  situated  In  Fremont  county.  In  this 
state,  sold  by  the  former  to  the  latter.  By 
the  allegations  of  the  amended  petition,  the 
indebtedness  was  aveired  to  have  e-xlsted  on 
the  2l8t  day  of  May,  A.  D.  1888;  and  the 
plaintiff  In  error  (who  will,  for  convenience, 
be  referred  to  as  the  "defendant")  then  prom- 
ised to  pay  the  same  In  nonassessable  stock 
of  the  Hub  Gold-Mining  Company,  a  corpora- 
tion duly  organized  and  existing  under  the 
laws  of  the  state  of  Massachusetts,  and  do- 
ing business  In  the  state  of  Wyoming.  It  was 
further  alleged  that  the  defendant  had  neg- 
lected and  refused  to  deliver  said  stock,  but 
that  In  the  year  1893  he  had,  as  the  result  of 
a  suit  instituted  by  him  In  1892  against  said 
company,  for  the  recovery  of  $25,0J0,  caused 
the  entire  property  of  said  company  to  be 
sold  to  Edwai'd  Rosenbaiun,  who  had  become 
the  assignee  of  the  Judgment  obtained  by  the 
defendant  in  said  suit;  that  thereby  the  stock 
In  said  company  had  become  valueless.  The 
prayer  of  the  amended  jwUtion  was  for  Judg- 
ment for  said  amount,  with  Interest  from  June 
25,  1891.  The  answer  of  the  defendant  de- 
nied any  indebtedness,  as  well  as  any  neglect 
or  refusal  to  deliver  tlie  stock,  and  alleged 
that  defendant  had  at  all  times  been,  and 
still  was,  ready,  able,  and  willing  to  deliver 
the  same  upon  the  request  of  the  plalutlff. 
The  suit  agiilnst  the  mining  company  and  the 
sale  of  its  property  were  admitted,  but  that 
the  stock  had  become  valueless  was  denied. 
As  an  affirmative  defense.  It  was  alleged  sub- 
stantially that  the  purchase  of  the  prop(>rty 
by  the  defendant  occun'ed  under  a  contract 
In  wTltlng  made  at  Ogden  City,  Utah,  on  the 
Ist  day  of  March,  1887,  between  defendant 
and  the  plaintiff  and  one  James  Kime,  where- 


by it  was  agreed  that  the  pmcbase  price  of 
the  property  was  to  consist  of  10,000,  to  be 
paid  to  each  of  the  vendors,  Klme  and  Mc- 
Kay, at  the  office  of  A.  Kuhn  &  Bra,  in 
Ogden  City,  Utah  territory,  and  the  dellveiy 
to  each  of  said  parties  of  500  shares  of  the 
capital  stock  fully  paid  up  and  nonassessable 
of  a  mining  corporation  to  be  organized  on 
or  before  July  10,  1887;  and  it  was  alleged 
that  said  defendant,  since  the  making  of  said 
contract,  had  been,  and  was,  able  and  willing 
to  convey  to  the  plaintiff  said  shares  of  said 
capital  stock.  As  a  further  defense,  the  stat- 
ute of  limitations  was  pleaded.  In  the  reply, 
the  plaintiff  alleged  tliat  the  agreement  set 
forth  in  the  answer  was  entered  into  at  Miners' 
Delight,  in  Fremont  county,  Wyo.,  and  tliat, 
by  the  terms  of  said  agi'eemeut,  the  plaintiff 
and  said  Kime  had  agreed  to  sell  and  convey 
the  property  described  in  the  answer  to  the 
defendant,  and  on  the  21st  day  of  May,  1888, 
did  convey  the  same  by  deed,  in  consUieration 
of  which  the  defendant  then  and  there  agived 
to  pay  the  plaintiff  $8,500  for  his  share  of  the 
property  sold,  and,  as  part  payment,  agi-eed 
to  deliver  to  the  plaintiff  500  shares  of  thi? 
capital  stock  of  the  Hub  Gold-Mining  Com- 
pany, fully  paid  up  and  nonasses.s!ible,  of  th!> 
actual  and  par  value  of  $5  per  share,  and  of 
the  total  value  of  $2,500.  Nanowed  down, 
the  issue  pi-esented  by  the  plaintiff  was  that 
the  balance  of  the  purchase  price  of  the  prop- 
erty was  a  fixed  sum,  which  the  defendant 
agreed  to  pay  in  stock  of  the  mining  company. 
which  he  had  entirely  neglected  to  do,  but  had 
rendered  the  stock  valueless,  and  hence  was 
still  indebted  for  such  balance.  The  answer 
of  the  defendant  on  the  other  hand,  con- 
troverts the  allegation  or  tlieorj'  tlrnt  there 
was  any  money  liability  for  such  balance, 
but  presents  the  agi-eement  as  one  reiiiilrlng 
only  dellverj'  on  the  part  of  the  defendant  of 
500  shares  of  the  capital  stock  of  a  certain 
mining  company,  regardless  of  the  actual 
value  thereof.  It  Is  insisted  that  the  ve.dict 
is  not  sustained  by  suUlcient  evidence,  and  H 
contrary  to  Uiw,  for  the  reason  that  the  evi- 
dence fails  to  sustain  the  averments  of  the 
petition,  and  that,  if  any  liabllltj-  of  tiie  de- 
fendant is  dlsclose<l.  It  is  In  the  nature  of 
daniages  for  breach  of  contract,  wliicli  wtr.* 
not  recoverable  In  this  action,  inasmuch  as 
the  petition  was  in  the  form  of  a  count  in  in- 
debitatus a.ssuuipsit:  one  state  of  facts  being 
aveiTed,  and  an  entirely  different  state  of 
facts  proven.  The  practical  effect  of  this  con- 
tention Is  to  charge  a  fatal  variance  bi'tween 
the  pleading  and  proof.  The  case  wa-s  tried 
to  a  jury,  and  a  verdict  returned  in  favor  of 
the  defendant  In  eiTor  for  tlie  .sum  of  $3,- 
78(j.(i(i.  upon  whicli  verdict  jud.:r«K>ut  was  ^ub- 
seqwiitly  rendered,  motion  for  a  new  trial 
having  been  duly  filed  and  overruled,  to 
which  exceptions  were  proi)erly  preserved. 

It  appears  from  the  evidence  that  the  agree- 
ments between  the  parties  were  rtnluciKl  to 
writing,  and  that,  until  after  the  comnience- 
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ment  of  the  trial,  the  written  contracts  were 
in  the  poasession  of  the  defendant  below,  and 
were  produced  by  him  upon  the  trial,  and 
introduced  In  evidence  by  the  plaintiff.  Plain- 
rlff's  Exhibit  A,  which  bears  an  earlier  date 
than  the  other  of  the  two  contracts  found  In 
the  record,  and  which  ia  dated  March  1,  1887, 
and  was  executed  at  Ogden,  In  the  then  ter- 
ritoiy  of  Utah,  after  reciting  that  Kime  and 
McKay  had  theretofore  executed  a  deed  to 
Kuhn,  conveying  the  mining  claim  in  ques- 
tion, and  tiad  placed  said  deed  in  escrow  at 
the  Commercial  Banl(  of  Ogden,  the  time  for 
delivery  not  having  expired,  and  the  condi- 
tions oC  said  escrow  not  having  l)een  p&e- 
formed,  and  It  being  the  desire  of  the  parties 
to  8ul)8tltute  other  provisions  for  the  delivery 
of  such  deed,  provides  as  follows:  "Now  it 
is  agreed  that  said  deed  shall  be  delivered  to 
Maid  Adam  Kuhn,  and  said  bank  is  authorized 
so  to  deliver  it  on  said  Adam  Kuhn  paying 
to  said  parties  of  the  first  part  each  six  tbou- 
Kind  dollars,  in  aU  $12,000.00,  to  be  paid  at 
the  office  of  A.  Kuhn  &  Bro.,  Ogden,  Utah, 
uad  on  said  Adam  Kuhn  delivering  to  each  of 
■■<uid  parties  of  the  first  part  500  shares  of  the 
capital  stock,  fully  paid  up  and  nonas^^ess- 
able,  of  a  mining  corporation  organized  or  to 
be  organized  on  or  before  July  10,  1887,  and 
to  include  in  its  property  said  mining  claim." 
The  following  clause  also  appears  in  said 
agreement:  "And  this  agreement  is  to  termi- 
nate July  15,  1887."  This  agi-eement  is  sign- 
ed by  James  Kime  and  George  McKay.  The 
other  agreement  is  in  the  form  of  a  bond  sign- 
ed by  Adam  Kuhn,  to  which  is  appended  a 
memoraudum  signed  by  the  three  imrties. 
This  Instrument  is  dated  May  21,  18S8,  and, 
according  to  the  undisputed  testimony,  woa 
made  and  signed  at  Miners'  Delight,  in  Fre- 
mont county,  Wyo.  By  its  terms,  Adam 
Kuhn  acknowledges  himself  txtund  unto  said 
James  Kime  and  George  McKay  "in  a  cer- 
tain sum  of  money  and  a  certain  sum  of 
stock,  payable  in  the  office  of  A.  Kuhn  &  Bro., 
Ogden,  Utah,  stated  in  a  certain  agreement 
between  the  parties  hereto,  dated  March  1, 
1887."  The  condition  of  the  obligatlou,  in 
substance,  is  that  if  said  Kuhn  shall  on  or 
before  the  1st  day  of  January,  A.  D.  18^8, 
make,  execute,  and  deliver  to  said  Kime  and 
McKay  a  good  and  sufficient  deed  conveying 
to  them,  with  as  good  or  better  title  than  by 
liim  received  from  them,  a  certain  mining 
claim  therein  described,  wliich  la  the  identical 
claim  mentioned  in  the  agreement  of  1887, 
then  said  obUgation  is  to  become  void.  The 
memorandum  attached  to  the  bond  is  as  fol- 
lows: "It  is  imderstood  by  the  parties  hereto 
that  tills  bond  is  made  for  the  purpose  of 
securing  the  said  James  Kime  and  George 
McKay  in  transferring  the  property  herein 
descril)ed  to  the  said  Adam  Kuhn,  for  the 
purpose  of  applying  for  patent  thereon,  and 
making  a  sale  of  said  mining  pro|)erty,  and 
to  bind  the  said  Adam  Kuhn  to  return  said 
property  by  sufficient  deed  if  said  sale  Is  not 


consummated."  Contemporaneously  with  the 
execution  of  said  bond,  a  deed  for  the  property 
was  delivered  to  Kuhn;  and  although,  upon 
the  trial,  there  seemed  to  be  some  difference 
between  the  opposing  parties  as  to  whether  It 
was  the  same  deed  which  had  been  placed  in 
escrow  or  not,  I  am  of  the  opinion  that  we 
must  construe  the  testimony  as  unmistakably 
showing  that  the  deed  which  bad  been  placed 
in  escrow  had  been  returned  to  the  vendors, 
and  that  a  new  deed  was  executed  and  deliver^ 
ed.  It  is,  however,  probably  Immaterial 
whether  the  deed  which  was  delivered  was  thr 
same  one  which  had  been  in  escrow  or  not. 
The  money  part  of  the  consideration,  vie.  $6,- 
000,  or,  at  least,  the  greater  part  of  it,  was 
subsequently  paid  to  the  plaintiff  by  Kuim; 
but  the  first  installment  thereof  was  not  paid 
until  the  spring  of  1889,  at  which  time  the 
plaintiff  visited  Ogden,  on  the  Invitation  of 
the  defendant,  for  the  purpose  of  receiving 
the  money.  The  remainder  of  such  smn 
which  remained  unpaid  In  1889  was  not  i>aid 
until  the  summer  of  1891,  if,  indeed,  a  small 
portion  of  it,  at  least,  did  not  remain  unpaid 
until  1893,  according  to  the  testimony  of  Mr. 
Vidal,  one  of  the  witnesses  for  the  plaintiff. 
The  shares  of  stock  were  not  delivered  at  any 
time,  but  were  tendered  upon  the  trial.  Tiie 
plaintiff  Introduced  some  testimony  for  the 
purpose  of  estublishiug  the  value  of  the  sliares 
of  stock  which  he  was  to  receive,  and  the 
comt  instructed  the  jury,  in  effect,  tUat  the 
plaintiff's  right  of  recovery  depended  upon  a 
contract  whereby  tlie  defendant  became  liable 
to  him  for  the  deUvery  of  certain  mining 
shares,  and  tliat  they  were  to  find  from  the 
evidence  the  value  of  such  shares;  that  iC 
they  found  the  sliares  were  never  delivered 
to  plaintiff,  and  that  he  was  entitled  to  receive 
them,  that  a  contract  was  made,  that  it  was 
binding  upon  the  defendant,  and  for  a  con- 
sideration, then  the  pUiiuilff  was  entitled  to 
recover;  and  that.  If  they  found  that  tlie 
plaintiff  was  entitled  to  recover  under  the 
evidence,  he  wotfid  be  entitled  to  recover  In- 
terest from  the  time  when  he  should  have 
received  the  mining  stock,  upon  the  amount 
which  they  should  find  as  the  value  of  that 
mining  stock;  and  that  amount  must  be  de- 
termined by  the  evidence  in  the  ca.se. 

Upon  the  entire  case,  as  presented  by  the 
pleadings  and  the  evidence,  this  coiurt  Is  asked 
to  declare  that  there  was  a  fatal  variance,  and 
for  that  reason  to  reverse  the  judgment  Upon 
the  subject  of  variance  the  provisions  of  our 
statute  are  as  follows:  "Mo  variance  between 
the  allegation  In  a  pleading  and  the  proof 
sliall  be  deemed  material,  unless  it  has  actu- 
ally misled  the  adverse  party  to  his  prejudice 
in  maintaining  his  action  or  defense  upon  the 
merits,  and  when  it  is  alleged  that  a  party 
has  been  so  misled  that  fact  must  be  proved 
to  the  satisfaction  of  the  court,  and  it  must 
also  be  shown  in  what  respect  he  has  been  mis- 
led; and  thereupon  the  court  may  order  the 
pleading  to  be  amended  on  ssch  terms  as  are 
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just."  Rev.  St.  1887,  {  2642.  "When  the  va- 
riance is  not  material  the  court  may  direct  the 
fact  to  tie  fomid  accoi-diag  to  tho  evidence  and 
may  order  an  immediate  amendment  without 
costs."  Id.  i  2643.  "When  the  allegation  of 
the  claim  or  defense  to  which  the  proof  Is  di- 
rected Is  unproved  not  in  some  particular  or 
particulars  only,  but  In  its  general  scope  and 
meaning,  it  shall  not  be  deemed  a  case  of  va- 
riance within  the  last  two  sections,  but  a  fail- 
ure of  proof."  Id.  §  2G44.  A  careful  consid- 
eration of  the  pleadings  and  the  proof  in  this 
case  has  convinced  us  that  there  is  not  a  fail- 
ure of  proof,  as  defined  in  section  2644.  With 
regard  to  the  materiality  of  the  variance  be- 
tween the  allegations  of  the  petition  and  reply, 
and  the  evidence,  it  Is  to  be  remarlied  that 
the  plaintitr  in  error  did  not  aver  u)>on  the  trial 
that  he  was  misled,  as  is  required  under  the 
provisions  of  section  2t>42;  and  inasmuch  as 
the  contract  in  the  particular  respect  wherein 
the  proof  differed  from  the  allegations  of  the 
petition  and  reply  was  set  out  in  the  defend- 
ant's answer,  and  the  contracts  were  in  the 
possession  of  the  defendant,  and  produced  by 
him  upon  the  trial,  we  can  hardly  conclude 
that  he  was  In  fact  misled.  It  was,  indeed, 
stated  during  the  trial,  by  coimsel  for  the  de- 
fendant below,  that  they  were  taken  by  sur- 
prise by  an  amendment  made  In  the  morning 
immediately  preceding  the  trial,  which  amend- 
ment seems  to  have  consisted  only  of  a  change 
in  date,  and  on  accoimt  of  which  alleged  sur- 
prise an  adjournment  was  talcen  to  permit  tlie 
defendant  to  procure  the  contract,  which  he 
had  for  some  reason  failed  to  bring  with  him; 
but  during  the  entire  pi-ocewlings,  so  far  as 
the  record  discloses,  not  the  slightest  intimation 
was  made  that  they  were  misled  In  the  re- 
.spect  to  which  it  is  now  claimed  there  was  a 
variance.  The  par  value  of  the  stock  wliich 
was  agreed  to  be  delivered  was  not  stated  in 
either  written  agreement,  bu»  the  testimony 
conclusively  establishes  the  I'act  tha  it  was 
thoroughly  understood  between  the  parties  that 
such  par  value  was  to  be  $5  per  share.  The 
amended  petition  trwits  the  contract,  as  has 
perhaps  already  been  Buggested,  as  one  to  pay 
a  balance  of  $2,500  in  !500  shares  of  such  stock; 
while  the  answer  admitting  the  contrac;  to  de- 
liver the  shares,  and  that  tb*"  delivery  of  such 
shares  constituted  a  part  of  the  agreed  pur- 
chase price  of  the  property,  denied  tliat  they 
were  to  be  taken  as  a  substitute  or  as  an  equiv- 
alent for  a  fixed  or  certain  sum  of  money,  and 
controverted  the  Idea  and  allegation  of  any 
certain  money  liability  In  the  first  instance. 
It  Is  to  be  oteierved  that  this  conflict  between 
the  defendant's  and  piaintifF's  pleadings  con- 
stitutes the  alleged  difference  between  the  al- 
legations of  the  petition  and  the  reply,  on  the 
one  hand,  and  the  proof,  on  the  other.  This 
bemg  so,  In  view  of  the  answer  of  the  defend- 
ant, which  sets  forth  the  fact  In  this  respect 
in  accordance  with  tlie  evidence,  we  are  unable 
to  say  that  he  was  prejudiced.  Cr&ne  v.  Ring 
(I^n.  Sup.)  29  Pac.  606;    Herman  v.  Hecht 


(Cal.)  48  Pac.  611;  Crothers  t.  Acock,  43  Mo. 
App.  318;  Stokes  v.  Brown  (Or.)  26  Pac.  501; 
Stearns  v.  Reidy,  133  Ul.  119,  25  N.  E.  762; 
Pope  V.  AUIs,  115  U.  S.  363,  6  Sup.  Ct  69; 
Lemke  v.  Daegling,  62  Wis.  498,  9  N.  W.  390. 
In  Pope  V.  Allis,  sui^ra,  the  court,  in  its  opin- 
ion, say:  "The  answer  of  the  plaintiffs  in 
error  denied  that  the  contract  provided  for  the 
delivery  of  the  iron  in  Milwaukee;  averred 
that  the  Iron  was  to  be  delivered  at  C«i>ley. 
We  do  not  think  that  the  evidence  offered  by 
defendant  in  error,  wliich  tended  to  establish 
the  averments  of  the  answer  rather  than  of  the 
complaint,  was  such  a  variance  as  could  mis- 
lead the  plaintiffs  In  error  to  their  prejudice 
in  maintaining  their  defense  upon  the  merits. 
But,  if  they  had  been  really  misled,  they 
should  have  proved  the  fact  to  the  satisfaction 
of  the  court  upon  the  trial.  Having  neg'.ected 
to  do  this,  they  cannot  now  complain."  That 
case  arose  in  Wisconsin,  and  the  jwint  was  de- 
cided imder  a  stattite  similar  to  our  own. 

Both  imrtles  in  the  case  at  bar  concede  the 
purcha-se  of  the  mining  property.  That  pur- 
chase, the  record  shows,  was  actually  consum- 
mated by  the  execution  and  delivery  of  a  deed 
on  May  21,  1888,  the  time  alleged  In  the  pe- 
tition. Both  parties,  in  their  pleadings,  con- 
ceded (and  the  contrary  is  not  now  a.sserted) 
that  McKay  was  to  receive  a  further  consider- 
ation for  the  sale  than  the  sum  of  |0,000,  pro- 
vided to  be  paid  in  piouey;  and  it  is  likewise 
admitted  tliat  the  additional  consideration  was 
to  con-sist  of  500  shares  of  stock  in  a  cwtain 
mining  company,  the  plaintiff  below  insisting 
by  hi.s  pleadings  tliat  the  stock  was  In  lieu  of 
a  certain  sum  of  money  agi-eed  uiwn  as  the 
balance  of  the  purchase  price,  which  was  de- 
nied by  the  defendant.  The  suit  was  brought 
to  recover  the  balance  of  such  purchase  price. 
The  proof,  which  rested  entirely  upon  the  evi- 
dence offered  on  behalf  of  the  plaintiff,  seems 
to  sustain  tiie  averments  of  the  answer  re- 
specting the  points  of  difference  alluded  to, 
and  the  rule  of  damage.s  applicable  thereto 
was  adopted  by  the  trial  court,  vIk.  that  plain- 
tiff could  recover  only  the  actual  value  of  the 
stock  if  tliere  had  occurred  a  default  in  its  de- 
livery. This  is  the  measure  of  d.i  mages  con- 
tendea  for  by  the  plaintiff  In  error,  and  he  Is 
therefftre  hardly  In  a  position  to  complain. 
The  case  is  one  in  which  an  amendment  might 
have  been  allowed  to  correspond  with  tlie  facts 
proven.  Such  an  amendment  would  not  have 
amounted  to  a  change  in  the  cause  of  action, 
which  was  and  would  have  remained  a  claim 
for  the  balance  due  upon  the  purchase  of  cer- 
tain mining  property.  In  such  a  ease  tlie  judg- 
ment win  not  be  disturbed  because  no  formal 
amendment  was  made.  Railroad  C!o.  v.  Cald- 
well, 8  Kan.  244;  Siblla  v.  Bahney,  34  Ohio  St. 
399;  Organ  Co.  v.  Lasley,  40  Kan.  521,  2(> 
Pac.  228,  1  Enc.  PI.  &  Prac.  600;  Warder  v. 
Gibbs,  92  Mich.  29,  52  N.  W.  73;  Enright  v. 
Insurance  Co.,  91  Mich.  238,  51  N.  W.  928; 
Numbers  v.  Bowser,  29  Ind.  491;  Elmore  v. 
McCraix  80  Ind.  544.     It  was  held  in  Siblla. 
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V.  Bahney,  supra,  that,  where  the  variance  is 
such  that  an  amendment  to  conform  the  plead- 
ing to  the  proof  without  costs  would  hare  been 
proper,  It  cannot  be  deemed  so  far  material  as 
to  Jnstify  a  reversal  of  the  judgment. 

In  further  sniqport  of  the  contention  that 
the  verdict  Is  not  sustained  by  sufficient  evi- 
dence. It  Is  urged  that  the  shares  of  stock 
agreed  to  be  ddlvered  are  not  shown  to  have 
had  any  value.  The  evidence  upon  this  point 
Is  meager;  nevertheless,  there  Is  evidence 
that,  at  the  time  when  the  first  Installment  of 
the  money  consideration  was  paid,  one  of  the 
vendors,  Mr.  Klme,  sold  to  the  plaintiff  In 
error  100  shares  of  the  stock  which  he  was  to 
receive,  for  the  sum  of  $500.  which  was  also 
its  par  value.  Mr.  Knhn  offered  no  denial  or 
explanation  of  that  purchase,  and  we  can 
only  conclude  that  It  was  an  actual  bona  fide 
sale,  and  we  think  It  sufficient  to  sustain  a 
verdict  placing  such  a  value  upon  the  stock. 

It  Is  also  Insisted  that  the  defendant  In  error 
did  not  demand  the  stock  at  Ogden,  at  which 
place  only  counsel  contends  the  agreement  re- 
quired the  delivery.  Conceding  that  the  place 
of  delivery  as  originally  fixed  was  at  Ogden. 
in  view  of  the  fact  that  the  certificate  of 
stock  was  not  Issued  until  November,  1891, 
about  two  years  and  a  half  after  the  pay- 
ment of  the  gi-eater  part  of  the  money  con- 
sideration, as  well  as  the  fact  that  the  plain- 
tiff In  error  stated  to  Mr.  McKay,  at  Lander, 
when  a  delivery  of  the  stock  was  requested  at 
that  place,  that  he  would  get  the  stock  as 
soon  as  it  was  Issued,  and  a  like  statement 
contained  in  a  letter  written  by  the  plaintiff 
In  error  to  Mr.  VIdal,  the  attorney  for  Mr. 
McKay,  In  October,  1891,  and  the  fact  that 
no  objection  was  made  on  the  ground  that  the 
demand  was  not  made  at  the  proper  place, 
we  think  It  clearly  unnecessary  that  a  de- 
mand at  Ogden  should  have  been  shown.  The 
law  wlU  not  require  a  useless  thing  to  be 
done.  The  plaintiff  In  error,  by  his  own  ad- 
missions, did  not  have  the  stock  at  Ogden, 
or  at  any  other  place,  ready  to  deliver,  until 
80  long  a  time  after  the  obligation  to  deliver 
it  had  matured  that  it  Is  doubtful,  at  least.  If, 
when  it  had  been  Issued,  the  defendant  In  er- 
ror would  have  been  required  to  receive  It  If 
he  had  not  desired  to  do  so. 

The  point  Is  strenuously  urged  upon  our 
consideration  that  the  action  was  barred  by 
the  statute  of  limitations,  for  the  reason,  aa 
contended,  that  the  cause  of  action  arose  In 
Utah;  and  In  respect  to  the  statute  of  limita- 
tions It  Is  controlled  by  section  2379  of  the 
Revised  Statutes  of  1887  of  this  state,  which 
provides  that  If,  by  the  laws  of  the  state  or 
country  where  the  cause  of  action  arose,  the 
action  Is  barred.  It  Is  also  barred  in  this  state. 
Tlie  fact  that  Kuhn  had  continuously  resided 
In  Utah  during  the  period  in  question  was 
brought  out  upon  cross-examination  of  the 
defendant  in  error,  when  a  witness  in  his  own 
l>ehalf ;  and,  to  further  establish  this  particu- 
lar affirmative  defense,  certain  provisions  of 
the  Utah  statute  upon  the  subject  were  of- 


fered In  evidence,  and,  upon  objection,  they 
were  rejected  by  the  court.  This  ruling  is 
assigned  as  error.  The  statute  of  Utah  offer- 
ed In  evidence  Is  Incorporated  In  the  record, 
by  which  It  appears  that  the  period  for  bring- 
ing the  action  upon  any  contract  obligation  or 
liability  founded  upon  an  instrument  of  writ- 
ing, except  those  mentioned  In  a  preceding 
section,  is  limited  to  four  years.  The  limita- 
tion upon  such  causes  of  actions  prescribed 
by  the  statute  of  this  state  is  five  years  (sec- 
tion 2369,  Hev.  St.),  imless  a  cause  of  action 
arose  in  some  other  state  or  country,  and  it  is 
there  barred.  If,  however,  the  laws  of  Utah 
are  not  applicable,  the  action  would  not  be 
barred  under  section  2369,  for  the  reason,  if 
no  other,  that  tlie  plaintiff  in  ei-ror  was  not  a 
resident  of  this  state.  Section  2378,  Kev.  St. 
In  the  first  place,  the  action  cannot  be  said  to 
be  affected  by  the  Utah  statute,  unless  the 
cause  of  action  arose  in  that  state.  The  first 
contract,  that  of  ^larch,  1887,  was.  It  Is  time, 
I  executed  in  Utah;  but,  under  that  contract, 
no  sale  of  the  mlnmg  property  to  which  it 
related  was  then  made,  although  a  deed  for 
such  property  was  in  escrow,  and,  by  the 
terms  of  said  contract,  was  to  be  deliv- 
ered upon  the  performance  of  certain  condi- 
tions. It  was  to  terminate  on  the  15th  day 
of  July.  1887.  Up  to  that  time  nothing  seems 
to  have  been  done  towards  completing  the 
sale;  and.  as  I  understand  the  evidence,  the 
deed  which  had  been  in  escrow  had  Ijeen  re- 
turned. On  the  21st  day  of  May,  1888,  In 
this  state,  the  property  was  conveyed  by  a 
deed  duly  executed  and  delivered,  and  at  the 
same  time  the  plaintiff  in  error,  the  pur- 
chaser of  said  property,  executed  a  bond  to 
secure  the  vendors  for  a  return  of  said  prop- 
erty by  due  and  proper  reconveyance  on  or 
before  the  1st  day  of  January,  lt*89;  and,  if 
no  such  reconveyance  was  made,  then  the 
plaintiff  in  error,  under  Ms  bond,  was  obli- 
gated to  pay  the  purchase  price,  the  amount 
of  which  was  determined  by  a  reference  to 
the  contract  of  March,  1887.  It  is  doubtful, 
to  say  the  least,  whether  the  plaintiff  in  er- 
ror was  previously  under  any  obligation  what- 
ever to  receive  the  deed  which  was  in  escrow, 
or  to  pay  the  money  or  any  other  considera- 
tion. He  had  not  signed  the  escrow  agree- 
ment; h."id  not,  at  lea.st  In  writing,  agree<l  to 
buy  the  property  or  pay  for  it;  and  it  does 
not  appear  that  he  had  been  placed  In  pos- 
session of  the  property.  A  new  deed  was  de- 
livered in  May,  1888,  and  an  obligation  then 
entered  into  by  the  plaintiff  In  error  to  pay 
the  purchase  price  if  he  retained  the  property. 
The  contract,  therefore,  upon  which  the  lia- 
bility of  plaintiff  in  error  depended,  was  made 
in  Wyoming,  and  not  in  Utah.  The  fact  that 
the  escrow  agreement  was  referred  to.  to  de- 
termine the  precise  amoimt  of  the  purchase 
price,  does  not,  in  my  judgment,  alter  the 
situation.  We  are,  on  the  other  hand.  In- 
clined to  consider  the  contract  as  originally 
providing  for  the  payment  of  the  money  and 
the  delivery  of  the  stock  at  Ogden,  Utah,  but 
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do  not  regard  that  fact  as  controlling,  for  sev- 
eral reasons,  some  of  wblch  bare  already 
been  stated:  First  Tbe  sulisequent  voluntary 
payment  of  part  of  tbe  money  ]a  Wyoming, 
and  tbe  statement  or  promise  made  to  deliver 
tbe  stock  as  soon  as  it  was  Issued,  witbout 
objecting  to  the  place  where  the  request  for 
the  stock  had  been  made,  or  any  condition  as 
to  place  of  delivery  being  attached  to  such 
statements,  must  be  held  to  have  operated 
as  a  waiver  of  the  necessity  for  a  formal  de- 
mand or  delivery  in  Utah.  Second.  The  part 
payment  of  the  money  portion  of  the  pur- 
chase price  within  four  years  before  the  com- 
mencement of  the  suit,  coupled  with  the  writ- 
ten acknowledgment  or  promise  of  the  plaln- 
tlft  to  error,  in  October,  1891,  that  the  defend- 
ant in  error  would  get  the  stock  as  soon  as  It 
was  issued,  together  with  the  further  fact 
that  the  stock  was  afterwards  issued,  in  No- 
vember, 1891.  had  the  effect  of  starting  the 
statute  of  limitations  anew;  and  this  would 
l)e  true  whether  the  statute  of  Utah  contained 
a  provision  to  that  effect  or  not,  unless,  In- 
deed, It  expressly  provided  to  the  contrary, 
and  that  we  are  not  required  or  permitted  to 
presume. 

If  tlie  writer  of  this  opinion  is  not  mistaken, 
the  statute  of  Michijmn  was  silent  respecting 
part  payment.  XeverthelesB,  tlie  courts  of 
that  state  uniformly  held  tliat  a  part  payment 
ojjerated  as  an  acknowlod^rment  of  the  con- 
tinued existence  of  tlie  denmud,  which  would 
take  it  out  of  the  statute  of  limitations.  Miner 
V.  Lorman,  50  Mich.  212,  22  N.  W.  205.  Such, 
also,  was  the  law  in  respect  to  acknowleilg- 
nients  as  announced  by  the  English  courts, 
under  the  original  statute  of  limitations  (21 
Jac.  I.),  although  that  statute  contained  no 
provision  eoncei-ulng  them.  The  fact  that 
such  part  payments  and  written  acknowledg- 
ments had  bten  made  was  before  the  com-t 
at  the  time  of  the  offer  of  the  Utah  statute. 
T'lwn  either  phase  of  the  question,  that  stat- 
ute was  ineffectual  to  bar  tbe  claim  sued  upon, 
and  was  properly  excluded. 

The  remaining  assignments  of  error  relate 
to  the  ruling  of  the  com't  ujion  matters  of  evi- 
dence, and  the  i-efusai  of  certain  instructions 
to  the  jurj',  proffered  by  the  plaintiff  in  error. 
These  we  will  dispose  of  In  their  order. 

The  plaintiff  below  was  permitted  to  testify 
tliat  he  still  claimed  as  due  him  for  the  stock 
"$2,500,  as  to  what  the  stock  was  worth 
then,"  and  that  he  claimed  Interest.  It  is 
contended  that  the  reception  of  such  testimony 
violated  the  rule  against  permitting  a  witness 
to  fix  the  amount  of  damages  or  Injury,  and 
allowed  the  witness  to  determine  the  measure 
of  damages.  It  does  not  seem  clear  to  me 
that  the  testimony  went  to  that  extent.  The 
witness  was  asked  what  he  "claimed"  to  be 
due,  and  If  he  claimed  Interest.  The  ques- 
tions were  doubtless  immaterial,  but  we  do 
rot  think  tlwt  the  pluiutiff  in  en-or  was  preju- 
diied  thereby.  Tlie  only  value  of  the  sto.k 
wlUch  wiis  testitted  to  was  the  sum  which  he 
stated  he  clahued.     If  tbe  jury  found  that 


tbe  defendant  In  error  was  entitled  to  recover, 
they  had  no  evidence  of  any  other  value.  It 
the  proposition  includes  the  contention  that 
McKay  was  testifying  to  the  value,  and  was 
not  a  competent  witness  upon  that  subject, 
we  suggest  that  the  plaintiff  in  error  had  all 
the  advantage  before  the  jury  which  could  be 
derived  from  the  fact  that  bis  knowledge  of 
such  values  was  limited,  If,  hideed,  he  had 
any  knowledge  at  alL 

Previous  to  the  Introduction  of  the  contracts 
in  evidence,  some  testimony  of  tbe  defendant 
In  error  and  the  witness  James  Kime,  as  as- 
sociate vendor,  had  been  received  upon  the 
subject  of  the  sale  of  the  mining  properly, 
and  the  agreement  between  tlie  parties.  Upon 
the  dlscrlosiu'e  that  such  agreements  had  been 
reduced  to  writing.  It  was  discovered  thjit  they 
were  not  within  tbe  jurisdiction  of  the  court, 
wliereupon  it  was  ruled  that  it  was  unneces- 
sary for  the  defendant  in  error  to  produce 
them.  This  is  assigned  as  error.  Coutrarj- 
to  the  view  of  counsel,  we  think  the  error,  if 
any,  was  cured  by  the  subsequent  introduction 
of  the  written  agreements,  as,  under  the  in- 
structions of  the  court,  it  can  hardly  be  held 
tliat  the  jury  considered,  in  determining  what 
the  contract  was,  the  verbal  statements  of  the 
witiu~sses.  It  is  true  that  a  motion  was  made 
to  strike  out  all  of  the  testimony  of  those  wit- 
nesses relating  to  the  sale  and  the  agree- 
ment, which  motion  was  overruled,  but  the 
motion  as  made  was  too  broad  and  Indefinite. 
Some  of  the  tcKtimony  relating  to  the  sale  and 
the  agreement  was  entirely  proper,  such  as 
tlie  par  value  of  the  shares  of  stock  to  be  de- 
livered, tlie  execution  and  delivery  of  the  deed, 
and  tlie  place  of  its  delivery.  It  does  not  seen> 
possible,  moreover,  that  the  testimony  respect- 
ing the  agreement,  in  so  far  as  it  may  have 
conflicted  with  the  terms  of  the  written  con- 
tract, could  have  resulted  in  any  prejudice  to 
the  philntlff  in  error,  in  any  view  of  tlie  propo- 
sitions ujiott  which  the  case  was  Anally  sub- 
mitted to  the  jury. 

Objection  is  taken  to  the  ruling  of  the 
court  with  reference  to  certain  testimony  of 
tbe  witness  Vidal,  who,  as  an  attorney  for  the 
defendant  in  error,  had  entered  into  some  ne- 
gotiations by  letter  with  the  plaintiff  in  error 
for  a  settlement,  and  was  employed  to  de- 
mand payment  of  the  amount  claimed  to  be 
due.  In  explanation  of  the  settlement  which 
was  made,  which  included  some  of  the  pay- 
ments made  upon  the  purcliase  price  of  the 
proiierty,  he  was  permitted  at  tlie  outset,  over 
the  objection  of  counsel  for  the  plaintiff  In 
en'or,  to  state  the  amount  which  it  was  deter- 
mined should  be  demanded.  The  fact  of  the 
demand  was  competent.  His  statement  was 
that  the  amount  found  due  and  demanded 
was  !f4,0(X),  including  an  amount  for  labor, 
and,  in  addition  thereto,  500  shares  of  the 
mining  stock.  The  trial  court  held  that  such 
statement  was  preliminary  only,  and  refused, 
upon  motion,  to  strike  It  out.  AVe  find  no  prej- 
udicial error  in  tliese  rnliiig.<<.  He  subse- 
quently testiacd  that,  upon  a  aetUemeut  which 
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was  made  In  bis  presence,  the  plaintiff  in 
error  had  agreed  that  the  amount  of  money 
due  to  the  defendant  In  error  was  $3,600,  and 
that  a  settlement  was  made  on  that  basis. 
While  it  may  be  true  that,  so  far  as  such  mat- 
ters affected  by  the  settlement  were  not  con- 
nected with  the  purchase  price  of  the  mining 
property,  they  were  immaterial,  the  testimony 
respecting  them  coald  not,  by  any  possible  pre- 
sumption, have  influenced  the  verdict. 

The  plaintiff  in  error  submitted  several  in- 
structions, all  of  which  were  refused.  So  fai- 
as  they  related  to  the  measure  of  the  damages, 
they  were  covered  by  the  charge  as  given,  ex- 
cept the  second  instruction,  as  requested, 
which  submitted  the  proposition  that  the  re- 
covery must  be  limited  to  nominal  damages. 
The  refusal  of  that  instruction  was  not  error. 
The  fourth  and  sixth  instructions  related  to 
the  alleged  bar  of  the  statute  of  limitations. 
For  reasons  already  given.  It  follows  that 
said  instructions  were  improper.  The  fifth 
instruction  was  to  the  effect  that  the  place 
of  delivery  of  the  stock  would  be  at  the  place 
of  making  the  contract,  and  that  demand  must 
be  there  made;  tiiat  the  contract  was  made  at 
Ogden,  and,  in  the  absence  of  evidence  show- 
ing a  demand  at  that  place,  the  plaintiff  could 
not  recover.  The  propositions  Involved  in 
this  instruction  have  received  attention  In  an 
earlier  part  of  this  opinion.  For  the  reasons 
there  given,  the  Instruction  did  not  present 
the  law  applicable  to  this  case;  and,  for  the 
same  reasons,  the  court  did  not  err  in  refusing 
to  give  the  seventh  and  eighth  instructions, 
which  defined  the  agreement  of  March,  18S7, 
as  the  contract  sued  on,  and  under  which  alone 
the  liability,  if  any,  accrued. 

This  disposes  of  all  the  assignments  of 
error.  A  careful  investigation  of  the  entire 
case  and  the  questions  involved  has  failed  to 
convince  us  that  there  is  any  prejudicial  error 
In  the  record.  The  judgment  of  the  district 
court  will  be  affirmed. 

BRAMEL,  J.,  of  the  Second  judicial  dis- 
trict, sat  in  the  place  of  (X)RN,  J.,  who,  hav- 
ing been  of  counsel  in  the  court  below,  an- 
nounced his  disqualification. 

COXA  WAY,  C.  J.,  and  BRAMEL,  Special 
Judge,  concur. 


(IS  Utah  2SS) 

WATSON  et  al.  v.  MAYBERUY. 
(Supreme  Court  of  Utah.    June  16,  1897.) 

APPKAL — FiXAL  JUDOMBXT— PiNDIXO    OF    FACTS— 

Location  of  Misixo  Claim. 
1.  "Final  judgment."  as  used  in  the  constitution 
of  tho  state  (article  8,  §  i>).  moans  a  judirment 
th.1t  has  terminated  the  litifrntion  between  the 
partieH  in  the  court  renderinK  it.  AVhen  a  mo- 
tion for  a  uew  trial  has  been  duly  mtuie,  the 
judemeiit  becomes  Jiuiil  for  the  purposes  of  an  a])- 
peal  when  it  is  ovemilwl.  and  an  appeal  may  be 
taken  from  such  judgment  within  one  year  after 
tile  entry  of  snoh  order,  but  an  exception  to  the 
decigion  or  verdict  on  the  ground  that  it  is  not 
KiipIMjrted  by  the  evidence  cannot  be  reviewed 
on  such  apiM'.il.  unless  taken  within  60  days  next 
after  the  order  overruling  such  motion.     Miner, 


J.,  dissenting,  holding  that  an  exception  to  the 
decision  or  verdict  on  the  gnund  that  it  is  not 
sunnorted  by  the  evidence  cannot  be  reviewed  on 
appeal  from  the  judgment,  unless  such  appeal  is 
taken  within  60  days  after  the  rendition  of  the 
judfrment,  under  section  3635,  Comp.  Laws  Utah 
1888. 

2.  An  appeal  from  an  order  overruling  a  mo- 
tion for  a  new  trial  is  not  allowed. 

3.  The  appellate  court  will  not  reverse  a  finding 
of  fact  of  the  trial  court  without  finding  from  the 
evidence  in  the  record  that  there  was  no  evidence 
to  support  the  finding  of  the  court  below  as  to  the 
fact,  or  that  the  finding  was  clearly  against  the 
weight  of  evidence;  that  it  was  so  manifestly 
wrong  ns  to  leave  no  reasonable  inference  from 
the  evidence  that  it  was  right. 

4.  The  location  of  a  mining  claim  is  void  when 
its  diarovery  iioint  is  placed  within  an  existing 
valid  claim. 

(Syllabus   by   the   Court) 

Appeal  from  district  court,  Salt  Lake  cotmty; 
M.  L.  Ritchie,  Judge. 

Action  by  Harriet  Ann  Watson  and  David 
Key  against  Andrew  P.  Maylierry.  Judg- 
ment for  plaintiffs,  and  defendant  axipeals. 
Affirmed. 

Bennett,  Harkuess,  Howat  &  Bradley,  for 
appellant.  0.  D.  Ley  and  S.  H.  Licwis,  for 
respondents. 

ZANE,  C.  J.  The  defendant  applied  to  th« 
United  States  for  a  patent  of  the  HarrUou 
mining  ciahu,  situated  in  West  Mountain  miu- 
log  district.  In  Salt  Lake  county;  and  tiie 
plaintiffs  protested,  and  filed  an  adverse  claim 
to  a  part  of  the  ground,  which  they  alleged 
was  Included  in  the  Diana  mining  claim, 
owned  by  them;  and  they  filed  a  complaint 
In  the  district  court  on  the  28th  of  July.  Ii9l, 
In  which  they  alleged  the  facts  i-elled  upBa  to 
establisb  their  rights.  The  defendant  filed  an 
answer,  In  which  he  denied  the  essential  al- 
legations of  the  complaint,  and  set  up  the  facts 
upon  which  he  relied  to  establish  his  title. 
On  the  trial  of  the  case,  all  the  essential  facta 
in  Issue  were  fonnd  by  the  court  for  the 
defendant,  except  the  Issue  as  to  the  dis- 
covery point  of  the  Harrison  claim.  The 
court  found  the  issue  as  to  that  fact  for  the 
plaintiffs,— that  the  discovery  point  of  the 
Harrison  was  within  the  Red  Rover  claim. 
On  September  30,  1806,  the  court  rendered 
judgment  for  the  plaintiffs  on  the  findings. 
The  defendant.  In  due  time,  entered  a  motion 
for  a  new  trial  on  a  statement  of  the  ca.-c; 
and  on  December  30,  1806,  the  court  oven-uled 
tlie  motion,  and  on  Januai-y  4,  1897,  the  de- 
fendant perfected  his  appeal  from  the  judg- 
ment against  him,  and  from  the  order  over- 
ruling his  motion  for  a  new  trial.  The  pbiiu- 
tlffs  move  the  court  to  dismiss  tlie  appeal  fro.u 
the  order  overruling  the  motion  for  a  new 
trial,  because  they  claim  that  no  appeal  lie.s 
from  such  an  order. 

Section  SkSiii,  Oomp.  Laws  Utah  1888,  au- 
thorized apix'als  from  numerous  judguient.s 
and  orders  that  were  not  final,  as  well  as  from 
final  judgments;  and  section  2  of  article  l!l; 
of  the  state  constitution  contains  this  hiu- 
guage:     "All  laws  of  the  territory  of  Uta.i, 
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now  In  force,  not  repugnant  to  this  constitu- 
tion, shall  "remain  In  force  until  they  expire 
by  their  own  limitations,  or  are  altered  or  re- 
pealed by  the  legislature."  So  much  of  the 
statute  of  the  territory  referred  to  as  au- 
thorizes appeals  from  judgments  and  orders 
not  final  was  repnguaut  to  section  9  of  article 
8  of  the  same  constitution,  which  limits  ap- 
I>eal8  to  such  judgments  as  are  final.  Tue 
framers  of  that  Instrument  doubtle.<s  believed 
such  a  rule  would  be  conducive  to  spt-e  ly  and 
complete  justice.  This  rule  was  announced 
in  North  Point  Cousol.  Irr.  Co.  v.  Utah  &  Salt 
I^alce  Canal  Co.  (not  yet  otHclally  reported)  46 
Pac.  824. 

We  will  now  consider  whether  a  judgment 
on  a  verdict  or  on  the  flndiug  of  the  court  Is 
final  when  rendered,  for  the  pxu'poses  of  an 
(ipi)eal,  when  the  motion  Is  filed  and  notice  of 
intention  te  served  in  due  time,  or  whether 
«uch  judgment  becomes  final  for  such  pur- 
iwses    before    the    motion    is    overruled.    In 
other  words,  the  question  Is:     Must  the  ap- 
peal in  such  case  be  taken  within  one  year 
form  the  rendition  of  the  Judgment,  or  with- 
in sixty  days  from  its  rendition,  when   the 
exception  is  to  the  decision  or  the  verdict,  on 
tlie  ground  that  it  is  not  supported  by  the 
evidence,  or  within  one  year  In  the  one  case, 
or  sixty  days  in  the  other,  from  the  date  of 
the   order   overruling   the   motion?     Statutes 
providing  for  apiwals  are  remedial,  and  they 
sUottld  l>e  liberally  construed.  In  furtherance 
of  the  remedy.    Brown  v.  Evans,  18  Fed.  J)6 ; 
Rutherford  v.  Instiranc?  Co.,  1  Fed.  456 ;  Tele- 
graph Co.  V.  Kyser.  10  Wall.  419.     A  judg- 
ment terminating  the  litigation  between  the 
parties  in  the  court  rendering  it  is  final.    The 
litigation  is  not  terminated  while  a  motion 
for  a  new  trial,  made  within  the  time  givm 
by  law,  may  be  lawfully  decided.     Until  tha 
order  granting  or  overnilhig  the   motion   is 
made,  it  cannot  he  known  that  tlie  Judgment 
is  final.    If  the  motion  Is  allowed,  the  litlcn- 
tion  may  continue.     If  It  Is  overruled,  the 
litigation    is    terminated,    and    the    JudguK'ui 
then  Incomes  final.     -\t  common  law,  a  mo- 
tion for  a  new  ti-ial  must  be  made  befo.e 
final  judgment  is  entered;    but   the  statute.^ 
of  tills  state  require  the  judgment  to  be  en 
tcred  upon  the  verdict  within  24  hours  afte» 
It  is  returned,   unless   the  court  orders  the 
case  to  be  reserved  for  further  consideration, 
or  grants  a  stay  of  proceedings.     Under  the 
laws  of  this  state,  motion';  for  a  new  trial  In 
criminal   ca.'sps  must  ho  applied   for  before 
Judgment,  as  at  common  law;    but  in  civil 
cas'-s  notice  of  intention  to  move  for  a  new 
trial  mnst  he  served  on  the  opposite  party, 
and  filed  with  the  clerk,  within  10  days  after 
verdict,  or,  when  the  trial  is  by  court  or  ref- 
eree, witliin  10  days  after  notice  of  the  de- 
cision.    The  provision  requiring  the  entry  of 
Judgment  immediately  upon  the  return  of  the 
verdict,  or  upon  the  findings  of  the  court,  was 
enacted  to  secure  the  benefit  of  the  Judgment 
to  the  successful  party,  to  enable  a  Hen  to 
be  secured  on  defendant's  property  without 


delay.  The  purpo.se  was  not  to  prevent  a  re- 
view of  the  action  of  the  trial  court  in  the 
appellate  court  within  a  reasonable  time  after 
judgment,  or  after  an  or<ler  overruling  a  mo- 
tion for  a  new  trial.  Divisions  1  and  2.  8 
,16.15.  Comp.  Laws  Utah  1888,  provided  for 
<ppeals  from  final  Judgments,  and  from  orde  » 
granting  or  refusing  new  trials,  and  fio:ii 
any  special  order  made  after  final  judgment, 
and  from  various  interlocutor}'  Judgments  and 
orders. 

On  appeal  from  final  Judgments,  exceptions 
to  the  decision  or  verdict  on  the  ground  that 
they  are  not  siipponed  by  the  evidence  cannot 
be  reviewed  unless  iqion  appeal  taken  within  (»» 
days  after  the  rendition  of  the  Judginent.    Buc 
the  same  section  gives  (50  ctays  within  which  to 
appeal  from  orders  granting  or  overruling  mo- 
tions for  new  trials,  and  the  same  time  for  ai>- 
peals  from  various  other  orders  and  judgments 
mentioned  in  it.    As  we  have  said,  the  con- 
stitution continued  in  force  such  provisions  of 
the  statutes  of  the  territory  as  were  not  re- 
pugnant to  it.    That  Instniment  only  allows 
api)eals  from  final  judgments;   but  the  same  ex- 
ceptions may  be  taken,  anil  the  same  errors  as- 
signed thereon,  under  tlie  constitution,  as  could 
have  been  taken  and  assigned  under  the  teni- 
torial    government,    with    a    few    exceptlcms. 
While  the  appeal  is  from  the  final  Jiidgment. 
all  the  ruliii.cs  and  orders  of  the  Cfuirt  that 
could  be  reviewed  iK-foro  upon  various  app'-als 
may  now  be  reviewed  tipon  appeal  from  a  final 
judgment,  with  the  exception  of  errors  hi  grant- 
ing  new  trials,  in  refusing  preliminary  In- 
junctions,  and   possibly   some  others.     The 
party  npiwallng  must  file  his  motion  for  a 
new  trial.  If  he  wishes  to  make  one,  with  the 
clerk,  and  serve  on  the  opposite  party  notice 
of  his  intention,  within  10  days  after  verdict, 
or.  in  case  of  trial  by  the  court  or  referee, 
within  10  days  after  notice  of  decision,  or  his 
right  is  io-st.    If  the  moving  party  desires  a  bill 
of  exceptions  or  a  statement,  he  may  within 
the  same  time,  or  such  further  time  as  the 
court  may  allow,  present  it  to  the  court,  and 
have  It  settled.    The  opposite  party  has  the 
same  right  to  Insist  upon  an  early  hearing  of 
the  motion  made  as  the  moving  party  has, 
and.  If  .so  insisted  upon,  no  unnecessary  de- 
lay, without  the  fault  of  the  court,  can  result. 
A  party  to  an  action  shoiUd  not  be  required  to 
appeal  for  the  purpose  of  having  the  apjiel- 
tate  court  review  the  action  of  the  trial  court 
In  overruling  a  motion  for  a  new  trial  until 
the  ruling  is  made.    Until  that  time,  the  par- 
ties cannot  know  whetlier  the  motion  will  be 
granted  or  denied.     If  cranted,  that  order 
cannot  be  reviewed.     If  it  is  not  granted, 
the  court.  In  deciding  the  motion,  may  con- 
flnce  both  parties  that  the  ruling  is  not  er- 
roneous, or  he  may  remit  a  portion  of  the 
verdict  or  finding,  or  some  modification  of  the 
Judgment    may   be   made,   rendering   an   ap- 
peal unnecessary.  In  their  opinion     A  party 
should  not  be  compelled  to  appeal  to  have  an 
order  reviewed  until  he  knows  what  the  or- 
der is,  or  until  there  Is  an  order  to  t>e  review- 
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ed  and  revei-sed  or  afMrmed.  The  Judse  can- 
not tell  what  his  rulluf;  will  be  upon  a  mo- 
tion until  he  considers  it;  much  less  can  the 
j)artles  know. 

If  the  errors  In  overraMng  a  motion  for  a 
new  trial  are  to  be  reviewed  on  appeal  from 
the  Judgment  on  the  verdict,  or  on  the  flnd- 
intgs,  in  many  cases  it  takes  much  time  to 
transcribe  the  evidence  after  Judgment  ren- 
dered; and  the  motion  cannot  be  heard  upon 
a  statement  or  bill  ol  exceptions  until  that  is 
done,  and  the  statement  or  bill  Is  settled.  Tn 
the  meantime  60  days  may  Intervene  after 
Judgment.  In  such  cases,  if  the  Judgment  is 
regarded  as  flual  for  the  puriioses  of  an  ap- 
peal upon  Its  entry,  the  appealing  party  will 
not  have  60  days  within  which  to  prepare  his 
appeal,  and  to  get  ready  for  a  hearing  in  the 
api>ellate  court  on  the  errors  a.sslgned  on  the 
order  overruling  his  motion  after  it  Is  denied, 
as  was  the  case  according  to  the  law  before 
statehood.  And  as  to  the  matter  of  delay  it 
may  be  said  the  judgment,  when  rendered  on 
the  verdict  or  findings,  becomes  a  Hen  at  once 
on  defendant's  real  «wtate.  and  it  may  be  exe- 
cuted at  once,  unless  otherwise  ordered  by 
the  court,  or  an  undertaking  on  appeal  Is  exe- 
ciite<l.  having  the  effect  of  staying  Its  execu- 
tion, as  was  the  case  trader  the  law  before 
the  constitutional  modlttcation.  Section  HiKi'Z, 
Conip.  I>aws  Utah  1888.  provides  that,  "upon 
appeal  from  a  Judgment,  the  court  may  re- 
view the  verdict  or  decision,  or  any  Inter- 
mediate order,  if  excepted  to,  which  Involves 
the  merits  or  necessarily  affects  the  judgment, 
except  a  de<'lsion  or  order  from  which  an  ap- 
ical might  have  been  taki^n."  The  Irregular- 
ity, misconduct,  accident,  or  suri>rlse,  excess- 
ive damages,  InsnflSclency  of  the  evidence,  or 
errors  in  law  for  which  a  new  trial  will  be 
granted,  occur  or  exist  before  or  at  the  time 
the  judgment  Is  entei-ed;  while  the  order 
granting  or  overnillng  the  motion  for  a  new 
trial  Is  made  after  the  rendition  of  the  Judg- 
ment, but  1  ef ore  It  becomes  final.  If  It  should 
be  held  to  become  so  when  the  moHnn  Is  over- 
ruled. The  motion  for  a  new  trial  necessa- 
rily affocis  the  Judgment  If  granted.  If  not, 
It  ailirms  It.  and  necessarily  affects  It  in 
that  way.  A  motion  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence.  If  grant- 
ed, must  be  for  the  reason  that  evidence  was 
not  heard  on  the  trial  that.  In  the  light  of  the 
affidavits,  should  have  been.  While  the  nil- 
ing  upon  the  motion  under  the  statutes  in 
this  state  Is  tisually  after  judgment  rendered, 
under  the  common  law  the  ruling  must  be 
l)efore.  T'nder  our  statutes,  we  regard  It  as 
an  Intermediate  order,  and  not  a  final  Judg- 
ment. If  such  orders  are  not  final  Judg- 
ments, within  the  meaning  of  the  constitu- 
tion, and  cannot  be  reviewed  on  apjjeal  from 
the  final  judgment,  errors  committed  In  mak- 
ing them  cannot  be  reviewed  at  all. 

There  appears  to  be  no  sutHcient   reason 

why  a  Judgment  rendered  should  be  regarded 

as  final,  for  the  ptiri)oses  of  an  appeal,  before 

a  motion  for  a  new  trial,  entered  within  the 
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10  days  allowed  after  verdict  or  judgment,  and 
within  the  time  during  which  an  order  over- 
ruling it  may  be  properly  made;  while  there 
are  very  cogent  reasons,  as  we  have  seen, 
why  such  Judgments  should  not  be  regarded 
as  final,  for  the  purposes  of  an  appeal,  imtll 
that  time.  We  construe  the  phrase  '•final 
Judgment,"  as  u.sed  in  section  0  of  article  8  of 
the  state  constitution,  to  mean  a  Judgment 
that  has  terminated  the  litigation  between  the 
parties  In  the  cotui;  rendering  It.  When  a 
motion  for  a  new  trial  has  bi-en  duly  made, 
the  Judgment  becomes  final  for  the  purposes 
of  an  appeal  when  it  Is  overruled.  And  we 
hold  that  an  appeal  may  be  taken  from  such 
judgment  within  one  year  after  the  entry  of 
such  order,  but  that  an  exception  to  the  de- 
cision or  verdict,  on  the  ground  that  it  is  not 
supported  by  the  evidence,  cannot  Iw  review- 
ed on  such  appeal  tmless  taken  within  CO 
days  next  after  the  order  overruling  such 
motion.  This  api)eal  having  been  hiken  from 
the  Judgment  within  (iO  daj-s  after  the  euti-y 
of  the  order  overruling  the  motion,  we  hold 
the  exception  to  the  Judgment,  on  the  ground 
the  finding  that  the  discovery  point  of  thi' 
Hiirrlson  mining  claim  was  within  the  RcJ 
Hover  claim,  can  be  considered.  I'lnintiffs" 
motion  to  dismiss  this  apiK-al  from  the  final 
judgment,  on  the  ground  it  was  not  taken  un- 
til after  the  expiration  of  (50  days  after  the 
Judgment  on  the  findings  was  rendered,  and 
that  the  only  errors  relied  njjon  for  reversal 
are  based  upon  exceptions  to  the  sufficiency 
of  the  evidence  to  support  the  finding  that  tlie 
dlscoverj'  i)oint  of  the  Harrison  claim  was 
within  a  patented  claim,  viz.  the  Red  Rover, 
and  on  the  ground  of  newly-discovered  evi- 
dence. Is  denied.  The  motion  to  dismiss  the 
appeal  from  the  order  overruling  the  motion 
for  a  new  trial  Is  granted. 

In  Brown  v.  Evans,  18  Fed.  .50,  the  ques- 
tion arose  under  an  act  of  congress  similar  in 
effect  to  the  statute  of  this  state.  The  ques- 
tion was:  When  did  the  Jtidgment  on  the  ver- 
dict become  final  for  the  purpose  of  a  auiier- 
sedeas,  and  when  did  the  (JO  days  given  by 
statute  for  the  same  begin?  Tlie  court  held 
that  It  did  not  become  final  for  stich  puriiose 
until  the  motion  for  a  new  trial  was  over- 
ruled, and  that  the  (50  days  began  to  nm  at 
that  time.  In  Railway  Oo.  v.  Doane,  105  Ind. 
92,  4  N.  E.  410.  the  court  said:  "A  motion  for 
a  new  trial  Is  not  a  collateral  one.  but  Is  one 
dlrei'tly  connecte<l  with  the  judgment,  and  Is 
essential  to  present  for  review  errors  occur- 
ring on  the  tiial.  and,  so  long  as  It  remains 
undlsijosed  of,  there  can  be  no  final  judgment, 
within  the  meaning  of  the  statute  regulating 
appeals.  A  iwndlng  motion  for  a  new  trial 
keeps  the  cause  in  the  trial  court,  provided, 
of  course,  that  tne  motion  was  seasonably 
made."  In  Rutherford  v.  Insurance  Co..  1 
Fe<l.  45fi.  the  court  used  this  language:  "Now, 
the  Judgment  cannot  be  said  to  be  finally 
rendered  until  the  determination  of  the  mo- 
tion for  a  new  trial  In  this  case.  This  Is  very 
clear  when  It  la  considered  that  the  motion  ^ 
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might  have  been  sustained,  and  In  that  case 
the  effect  of  the  action  of  the  court  would 
hare  been  as  tf  there  had  been  no  judgment, 
or  It  had  been  the  other  way.  And,  If  the 
doctrine  contended  for  by  the  plaintiff  should 
be  sustained,  It  must  result  that  there  would 
be  a  case  pending  In  the  supreme  court  on  ap- 
peal from  a  judgement  which  was  never  ren- 
dered In  point  of  fact  In  this  court."  These 
authorities,  It  Is  true,  are  law  cases,  and  the 
one  In  hand  Is  In  equity;  but  the  rule  is  estab- 
lished by  more  abundant  authority  In  equity 
cases.  Memphis  v.  Brown,  94  U.  S.  715; 
Ralhx>ad  Co.  v.  Bradleys,  7  Wall.  575;  Brock- 
ett  T.  Brocltett,  2  How.  238. 

The  remaining  question  Is  one  of  fact.  The 
defendant  insists  that  the  court  erred  in  find- 
ing the  Harrison  discovery  was  within  the 
Red  Rover  claim.  We  cannot  reverse  for  that 
reason  without  finding  from  the  evidence  in 
the  record  that  there  was  no  evidence  to  sup- 
port the  finding  of  the  court  below  as  to  that 
fact,  or  that  the  finding  was  clearly  against 
the  weight  of  the  evidence;  that  It  was  so 
manifestly  wrong  as  to  leave  no  reasonable 
inference  from  the  evidence  that  it  was  right 
It  appears  that  the  Red  Rover  claim  was  own- 
ed by  one  Moylan  C.  Fox,  and  had  been  pat- 
ented prior  to  the  location  of  the  Harrison 
claim;  that  the  defendant  did  not  Icnow  of 
the  Red  Rover  location  when  he  located  the 
Harrison;  that  he  commenced  a  tunnel  on 
the  former,  and  posted  his  location  notice  on 
October  26,  1888,  within  about  21  feet  of  the 
mouth  of  that  tunnel.  This  tunnel  on  the 
Red  Rover  ground  the  defendant  designated 
In  his  testimony  the  "Harrison  Tunnel."  The 
defendant's  testimony  Is  very  contradictory 
as  to  when  he  first  became  acquainted  with 
the  boundaries  of  the  Red  Rover.  He  stated 
on  cross-examination  that  he  was  told  in  the 
summer  of  1889  that  his  worlj  on  the  tunnel 
might  be  stopped,  and  that  he  then  came  to 
Salt  Lake  City,  and  inquired  of  Mr.  Fox 
about  It.  In  view  of  this  fact,  and  other 
evidence  bearing  on  the  point,  it  is  not  at  all 
probable  the  defendant  changed  the  discovery 
point  of  his  claim  until  he  knew  it  was  on 
the  Red  Rover,— until  he  thought  the  location 
of  the  discovery  on  that  claim  would  render 
his  locnUou  void.  The  location  of  a  mining 
claim  Is  absohitely  void  when  its  discovery 
point  Is  within  another  valid  claim.  In  that 
ease  the  locator  can  treat  his  location  as  ab- 
solutely void  and  make  another  location,  pla- 
cing his  discovery  at  a  jwint  where  there  Is 
valuable  mineral  of  the  character  described 
In  the  laws  of  the  United  States,  on  groimd 
subject  to  location.  The  defendant's  flurst 
attempt  to  locate  tlie  Harrison  claim  was  ab- 
sohvtely  void,  because  the  dLscovery  point  was 
on  a  patented  claim.  How  or  when  tlie  new 
discovery  was  made  and  fixed  does  not  clear- 
ly api)ear  from  the  evidence.  Whether  the 
cliange  was  made  before  or  after  the  plain- 
tiffs' location,  there  Is  room  for  a  reasona- 
ble difference  of  opinion.  The  Diana  claim 
was  located  by  the  plaintiffs  on  May  28,  18UU. 


The  Harrison  claim  was  surveyed  by  Wilder 
on  2d  and  3d  of  December,  1890,  more  than 
six  months  after  the  location  of  the  Diaua. 
Wilder  states  the  Harrison  tunnel  was  185 
feet  long;  that  he  measured  it  at  the  time  he 
made  the  ofllcial  survey;  and  that  the  dis- 
covery shown  him  by  the  defendant  was  21 
feet  from  Its  mouth.  He  also  says  he  was 
not  shown  a  tunnel  16  or  19  feet  long  near 
which  it  Is  now  claimed  the  discovery  was 
placed.  He  also  testified  that.  If  It  Is  now 
at  any  other  point  than  21  feet  from  the 
mouth  of  the  long  tunnel,  it  has  been  chan- 
ged. Some  of  the  courses  and  distances  with 
respect  to  other  points  and  objects  mentioned 
In  Wllder's  siurvey  coiToborate  his  statement; 
while  other  courses  and  distances  given  with 
i-oference  to  other  points  and  objects  In  evi- 
dence support  the  contention  of  the  defend- 
ant that  the  discovery  point  shown  Wilder 
by  the  defendant  was  where  defendant  claims 
it  was,  near  the  cut  or  short  tunnel.  There 
Is  other  evidence  supporting  this  view.  How- 
ever, the  evidence  is  so  conflicting  on  this 
point  that  there  is  room  for  a  difference  of 
opinion  among  reasonable  men  as  to  which 
was  con.sidered  the  place  of  discovery  at  the 
time  Wilder  made  his  survey,  more  than  six 
months  after  the  plaintiffs  had  made  their 
location.  To  avail  against  the  plaintiffs'  con- 
test, the  discovery  must  have  been  placed  at 
a  point  outside  of  the  Red  Rover,  and  within 
the  Diana  claim,  before  the  plaintiffs'  loca- 
tion was  made. 

Finally,  the  defendant  claims  the  court  erred 
In  overruling  his  motion  for  a  new  trial,  in 
view  of  the  newly-discovered  evidence  stated  in 
his  own  affidavit  and  the  atfidavits  of  Wilder 
and  Gorlhiskl.  These  affiants  were  witnesses 
on  the  trial,  and  they  were  carefully  examined 
by  counsel  for  the  defendant,  and  cross-exam- 
ined by  counsel  for  the  plaintiffs  at  consider- 
able length.  The  testimony  of  Mayberry  and 
Wilder  on  the  trial  was  very  conflicting  and 
unsatisfactory,  and,  if  a  new  trial  were  grant- 
ed, the  evidence  they  propose  to  give  would 
add  to  the  contradictions  on  the  flrst  trial.  The 
affidavit  of  witness  Gorlinslii  relates  principal- 
ly to  surveys  made  since  the  plaintiffs'  claim 
was  located,  and  is  not  of  a  decisive  charac- 
ter. The  statements  In  the  affidavits  would 
not  be  at  all  decLslve  when  considered  with  the 
testimony  given  by  the  same  persons  on  the 
trial  of  the  ease.  We  find  no  eiTor  in  over- 
ruling the  defendant's  motion  for  a  new  trial. 
The  judgment  of  the  court  below  Is  affirmed. 

HART,  District  Judge,  concurs. 

MINER,  J.  (dissenting).  I  cannot  concur 
in  the  opinion  of  tiie  Chief  Justice  with  ref- 
erence to  the  time  in  which  an  appeal  should 
l>e  taken  from  a  judgment.  Section  3C35, 
Comp.  Laws  Utah  ISSS.  provides  that  "an  ap- 
peal may  be  taken  to  the  supreme  court  from 
the  district  court:  (1)  From  a  final  judgment 
in  an  action  or  special  proceeding  commenced 
in  the  court  in  which  the  same  la  rendered. 
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vUhln  one  ywr  after  the  entry  at  Judgment 
But  an  exception  to  the  decision  or  verdict 
on  the  ground  that  it  la  not  supported  by  the 
evidence,  cannot  be  reviewed  on  an  appeal 
from  the  Judgment,  unless  the  appeal  is  taken 
within  sixty  days  after  the  rendition  of  the 
Judgment"  In  White  v.  Pease  (decided  at 
this  term  of  court)  49  Pkc.  416,  we  held  that 
any  error  committed  by  the  trial  court  in 
granting  or  refusing  a  new  trial  might,  if  em- 
braced in  a  Mil  of  exceptions  or  otherwise 
preserved  In  the  record,  be  reviewed  on  appeal 
from  the  judgment  SecUon  3652,  Comp.  Laws 
X7tah  1888,  provides  that  "upon  an  appeal  from 
a  Judgment  the  court  may  review  the  verdict 
or  decision,  or  any  Intermediate  order,  if  ex- 
cepted to,  which  Involves  the  merits  or  neces- 
sarily affects  the  Judgment  except  a  decision 
or  order  from  which  an  appeal  might  have 
been  taken."  This  court  has  repeatedly  held 
that  an  exception  to  the  decision  or  verdict, 
on  the  ground  that  it  is  not  supported  by  the 
evidence,  cannot  t>e  reviewed  on  appeal  from 
the  Judgment  unless  such  appeal  is  taken 
within  sixty  days  after  the  rendition  of  the 
Judgment;  that  an  appeal  from  the  judgment 
must  be  taken  wittUn  one  year  from  the  time 
of  the  entry  of  Judgment;  and  that  the  comt 
cannot  extend  the  time  fixed  by  statute  for 
taking  an  appeal.  Hanks  v.  Matthews,  8 
Utah,  181,  183,  30  Pac.  504;  Keever  v.  White, 
B  Utah,  189,  30  Pac.  GS5;  Voorhees  v.  Mauti 
City  (Utah)  45  Pac.  565;  Brough  v.  Mlghell, 
6  Utah,  317,  23  Pac.  673;  Young  v.  Shallen- 
berger  (Ohio)  41  N.  B.  522;  Robinson  v.  Orr, 

16  Ohio  St  284;  Scott  v,  Glenn,  98  Cal.  168, 
38  Pac.  983;  Fornl  t.  Yoell,  99  Cal.  173,  33 
Pac.  887;  Curran  v.  Kennedy,  89  Cal.  98,  26 
Pac.  «41;  Painter  t.  Painter,  113  Cal.  371,  45 
Pac.  689;  Fatzo  v.  Swasey,  111  Cal.  628, 
44  Pac.  223;   Greenwood  v.  Adams,  80  Cal.  75, 

21  Pac.  1134;   Mogk  v.  Peterson,  75  Cal.  496, 

17  Pac.  446;  Trmier  r.  Reynolds,  81  Cal.  214, 

22  Pac.  546;  Jones  ▼.  Insurance  Ca  (Utah) 
47  Pac.  74;  Improvement  C!a  t.  Beale  (Okl.) 
47  Pac.  481. 

The  Judgment  In  this  case  was  rendered  Sep- 
tember S.  189S.  The  appeal  was  taken  Jan- 
uary 4,  1897,  over  120  days  after  the  rendition 
of  the  judgment.  The  appeal,  not  having  been 
taken  within  00  days  from  the  time  of  the  ren- 
dition of  the  judgment,  should  be  dismissed. 
Section  3635  expressly  declares  that  an  appeal 
may  be  taken  from  a  final  Judgment  within  one 
year  after  the  entry  of  the  Judgment.  The 
Judgment  la  entered  when  it  is  docketed,  and 
from  that  time  it  becomes  a  final  Judgment 
In  the  other  case  the  appeal  must  be  taken 
within  60  days  after  the  rendition  of  the  Judg- 
ment; not  60  days  after  final  Judgment,  but 
60  days  after  the  rendition  of  the  Judgment 
This  means  that  the  appeal  must  be  taken 
within  00  days  from  the  rendition  of  the  judg- 
ment as  this  court  has  repeatedly  held.  The 
Judgment  becomes  final,  for  the  purposes  of  an 
appeal,  when  it  is  rendered,  and  not  when  the 
motion  for  a  new  trial  Is  denied.  The  constl- 
totioii,  where  It  provides  that  appeals  may  be 


taken  from  final  Judgments  only,  doea  not 
change  or  affect  this  portion  of  the  statute. 
The  legislature  has  fixed  the  time  within  which 
appeals  may  be  taken,  and  this  court  has  no 
power  to  enlarge  that  time. 


07  Wuh.  g89) 
DU  CLOS  T.  BATCHBLLBR  et  aL* 
(Supreme  Court  of  Washington.    July  17,  180T.) 

Fl.BADISa — RlDDDDJiHT  MaTTIB  IM  AXSWBR — 
INTBKBOOATOKIBS. 

1.  Where  a  certain  paragraph  of  the  answer 
stated  a  defense,  though  containing  redundant 
matter,  a  motion  to  strrke  the  entire  paragraph 
was  properly  denied. 

2.  A  motion  to  strike  defendant's  Interroga- 
tories, filed  under  Hill'i  Ann.  St  f  1661,  was 
rightly  denied,  where  they  were  directed  to  the 
discovery  of  facta  material  to  the  defense. 

8.  It  waa  not  reversible  error  to  strike  certain 
Of  plaintififi  interrogatories,  where  they  were 
covered  by  statements  In  defendant's  answer, 
verified  by  him  peraonall;. 

4.  A  verdict  on  conflicting  evidence  wUl  not  b* 
disturbed. 

Appeal  from  superior  court,  Thurston  county; 
T.  M.  Reed,  Jr.,  Judge. 

Action  by  John  B.  Dn  Clos  against  J.  W. 
Batcheller  and  another.  Prom  a  judgment  on 
verdict  for  defendants,  plaintiff  appeals.  Af- 
fix med. 

N.  S.  Porter,  for  appellant    John  O.  Eleber, 

for  respondents. 

SCOTT,  C.  J.  The  plaintiff  brought  this  ac- 
tion to  recover  tbe  amount  due  on  three  prom- 
issory notes,  dated  June  6,  1894,  executed  by 
defendant  J.  W.  Batcheller  and  his  wife,  since 
deceased,  to  the  plaintiff,  aggregating  the  sum 
of  $1,000,  maturing  at  different  times,  but  all 
of  them  within  one  year  from  date.  The  de- 
fendants filed  separate  answers,  which  were, 
however,  substantially  alike,  both  alleging  a 
want  of  consideration  for  the  execution  of  such 
notes,  and  also  that  they  were  obtained  by 
reason  of  certain  fraudulent  misrepresentations 
of  the  plaintiff.  The  verdict  and  Judgment 
being  for  the  defendants,  the  plaintiff  haa  ap- 
pealed. 

The  first  error  alleged  is  the  refusal  of  the 
court  to  grant  the  plaintiff's  motion  to  strike 
the  second  paragraphs  of  the  answers,  con- 
taining the  allegations  of  fraud  as  to  the  pro- 
curement of  the  notes,  the  substance  of  which 
was  that  the  plaintiff  for  a  numl)er  of  years 
had  claimed  to  be  a  spiritualistic  medium,  and 
have  supernatural  power;  that,  by  reason  of 
his  acts  and  representations,  be  bad  obtained 
an  undue  Influence  over  the  defendants,  who 
belonged  to  that  denomination,  and  that  he  In- 
duced them  to  believe  that  there  were  certain 
spirits  which  demanded  that  they  execute  the 
notes  in  question,  for  the  purpose  of  what  he 
called  a  materialization;  that  the  notes  were 
never  vmderstood  to  be  executed  for  the  plaln- 
tlfTs  benefit  In  any  way,  but  simply  for  the 
purpose  of  accomplishing  the  spiritualistic  ob- 
ject referred  to;  that  all  of  said  representations 
were  false  and  fraudulent;   that  plahitiff  was 


1  Rehearing  pending. 
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an  Impostor,  etc.  The  motion  was  directed 
to  the  whole  of  this  paragraph.  Conceding 
that  It  was  i-edundant,  and  that  certain  parts 
of  it  wowld  have  been  obnoxious  to  a  motion  to 
strike,  the  i>aragraph  stated  a  defense,  and 
the  motion  was  properly  denied. 

The  next  error  complained  of  was  the  deny- 
ing of  the  motion  to  strike  the  defendants'  In- 
terrogatories, for  the  reason  that  they  were 
not  such  as  were  contemplated  under  section 
1661,  2  Hill's  Ann.  St.  Xnese  Interrogatories 
were  five  In  number,  and  were  directed  to  the 
discovery  of  facts  material  to  the  defense.  The 
motion  was  rightly  denied. 

Plaintiff  filed  two  sets  of  Interrogatories, 
one  for  the  defendant  J.  W.  Batcheller  to 
answer,  and  the  other  for  the  defendant  J.  M. 
Batcheller,  as  administrator.  The  coiurt  grant- 
ed a  motion  to  strike  the  interrogatories  submit- 
ted as  to  J.  W.  Batcheller.  These  were  sixteen 
In  number,  and  It  is  unnecesfiary  to  set  them 
out  In  detail.  Some  of  them  were  immate- 
rial, and  all  of  them  were  covered  by  state- 
ments in  the  answer  of  said  defendant,  which 
was  verified  by  him  pei-sonaUy.  The  said  de- 
fendant was  also  a  witness  upon  tlie  trial,  and 
it  is  apparent  that  no  harm  resulted  to  the 
plaintiff  in  consequence  of  the  striking  of  said 
questions,  and  there  was  therefore  no  reversi- 
ble error  committed,  conceding  that  some  of 
the  questions  were  competent  ones  under  the 
statute. 

The  next  error  complained  of  was  in  permit- 
ting the  defendant  ,T.  W.  Batcheller  to  testify 
to  transaction.^  between  lilniself  and  the  plain- 
tiff for  a  period  of  some  18  years  previous  to 
signing  the  notes  in  suit.  The  objection  is  not 
8i)eciaUy  indicated  In  the  brief,  and  we  find  but 
one  in  the  record,  which  Is  as  follows:  "We 
object  to  any  evidence  being  given  In  this  ease 
with  reference  to  the  matter  alleged  lu  the  an- 
swer of  the  defendants  as  to  the  reason  for 
the  signing  of  these  notes,  as  being  no  defense 
whatever,"  and  was  simply  a  presentation  in 
a  different  form  of  the  question  rai.sed  upon  the 
motion  to  strike  the  second  defense  pleaded 
In  the  answer,  and  was  properly  ovemiled. 

Error  Is  also  allege<l  upon  the  overruling  of 
an  ol>Jection  to  the  admission  of  certain  letters 
written  by  the  plaintiff  to  defendants,  but  these 
were  a  part  of  their  dealings,  and  were  rele- 
vant. 

The  next  errors  alleged  are  with  reference 
to  the  instructions  given.  By  the  record  it  ap- 
pears that  only  the  second  and  third  instruc- 
tions were  excepted  to.  The  first  one  was  Un- 
material,  and  could  have  resulted  in  no  pos- 
sible harm,  being  a  statement  with  reference 
to  the  conduct  of  the  trial  as  to  the  volumi- 
nous evidence  admitted,  but  contained  no  Inti- 
mation wliatever  of  the  court's  opinion  thereon. 
The  third  instruction  was  In  the  main  In  the 
plaintiff's  favor,  being  to  the  effect  that  the 
notes  were  prima  fade  evidence  of  an  honest 
Indebtedness.  The  part  specially  objected  to 
was  contained  in  the  following  clause:  "And 
unless  the  defendant  has  established  by  a  pre- 
IKinderance  of  the  evidence  that  the  notes  were 


given  without  consideration,  or  that  the  con- 
sideration has  failed  in  whole  or  in  part,"  etc., 
that  the  jury  should  allow  the  plaintiff  the  full 
amount  of  his  notes.  The  part  criticised  Is  the 
statement  with  reference  to  the  failure  of  the 
consideration,  the  plaintiff  contendbig  that 
there  was  no  evidence  tending  to  show  a  fail- 
ure. It  was  evidently  Intended  to  cover  the 
feature  of  the  case  disclosed  by  the  evidence 
to  the  effect  that  the  plaintiff  had  represented 
that  the  execution  of  the  notes  was  demanded 
by  a  certain  spirit  for  its  purixises  in  the  mat- 
ter of  effecting  a  materialization,  whatever  it 
might  be,  and  that  such  materialization  had 
never  come  to  pass.  Whether  relevant  or  not, 
we  are  clearly  of  the  opinion  that  it  conld  have 
residted  in  no  harm. 

The  next  error  alleged  Is  the  assertion  that 
there  was  no  evidence  to  supix>rt  the  defense, 
but  this  is  untenable  also.  It  is  unnecessary 
to  go  Into  the  evidence  In  detail.  It  showed, 
in  substance,  that  the  plaintiff  had  made  his 
home  at  the  defendants'  house  for  a  good  many 
years  prior  to  the  execution  of  the  notes,  and 
had  obtained  a  great  influence  over  them:  that 
tliey  had  worked  in  common  In  the  matter  of 
spiritualism,  holding  almost  nightly  communi- 
cations with  the  spirits,  as  is  claimed  by 
them;  also,  that  while  the  plaintiff  had  worked 
for  the  defendjints  In  clearing  up  lands,  they 
being  farmers,  and  attending  to  an  orchard, 
etc.,  he  was  not  working  for  wages,  but  sim- 
ply made  his  home  with  them,  and  worked  as  a 
member  of  the  family,  not  continuously,  but 
only  when  he  felt  inclined  to  do  so;  and  there 
M-as  testimony  also  to  show  that  various  sums 
of  money  had  been  given  to  him  at  different 
times  by  the  defendants  when  he  asked  for 
it.  aggregating  several  hundreds  of  dollars. 
There  was  a  square  contradiction  between  the 
ti>Ktiniony  of  the  defendant  J.  W.  Batcheller 
and  that  of  the  plaintiff  with  reference  to  there 
being  any  understanding  that  he  was  to  have 
jjay  for  his  work,  and  also  with  reference  to  the 
moneys  paid  him  as  aforesaid,  as  well  as  to  the 
circumstances  attending  tlie  giving  of  the  notes; 
and,  if  the  jury  believed  the  defendant,  there 
was  a  good  defease  established,  with  which  we 
could  not  interfere,  however  the  weight  of  the 
testimony  might  appear  to  us. 

The  only  other  points  alleged  relate  to  propo- 
sitions of  law  which  are  conceded,  but  were 
covered  by  the  Instructions,  or  as  to  other  mat- 
ters that  have  been  sufHcIently  disposed  of  in 
what  has  been  said.  Finding  no  error  In  the 
record,  the  judgment  is  affirmed. 

GORDON,  AXBER8,  and  REAVIS,  JJ.,  con- 
cur. 


NOMME-NSON  v.  ANGLE  et  aL 
(Supreme  Court  of  Washington.  July  17,  1897.) 
UoKTOAOES  —  Satisfaction  of  Record  —  D««i>— 
Subsequent  Lien— Reinstatement. 
1.  Without  searcliinR  the  records,  a  mortgagee 
accepted  a  quitclaim  deed  to  the  premises,  and 
entered  a  satisfaction  of  the  mortgage  of  record. 
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A  subsequent  mortgage  had  been  executed  to  ae- 
cure  a  loan  made  by  M.  as  agent,  il.  was  the 
agent  of  the  mortgagor  in  delivering  the  deed, 
and  when  the  grantee  objected  to  it  because  it 
was  merely  a  quitclaim,  M.  assured  him  that  it 
was  sufficient.  M.  tlid  not  know  whether  the 
second  mortgage  had  been  paid,  but  knew  that 
the  grantee  wa.s  ignorant  ot  it.  Held,  that  the 
grantee  was  entitled  'o  have  his  mortgage  lien 
reinstated. 

12.  A  subsequent  assignment  of  the  second  mort- 
gage to  one  for  whom  M.  was  agent  did  not  af- 
fect the  grantee's  rights. 

Appeal  from  superior  court,  Thurston  county; 
T.  M.  Reed,  Jr.,  Judge. 

Action  by  Marie  E.  Nommenson  against  C. 
C.  Angle  and  ottiers.  From  a  Judgment  giv- 
ing one  of  defendants  a  superior  lien,  plain- 
tiff appeals.    A£Brmed. 

Robinson  &  Linn,  for  appellant.  Geo.  H. 
Fnnk,  for  respondents. 

SCOTT,  C.  J.  The  plaintiff  brought  thU  ac- 
tion to  foreclose  a  mortgage  executed  by  the 
defendant  Angle  to  one  Christina  Nommenson 
In  May,  1803,  and  by  her  assigned  to  the 
plaintiff.  The  defendant  Finch  had  held  a 
prior  mortgage  executed  in  November,  1890, 
on  the  lands  covered  by  the  plaintiff's  moit- 
gage.  Thereafter,  In  July,  1894,  said  defend- 
ant, In  pursuance  of  negotiations  with  .\ngle, 
took  a  quitclaim  deed  to  said  lands  In  pay- 
ment of  his  mortgage  debt,  and  entered  a 
satisfaction  of  the  mortgage  of  record.  In  his 
affirmative  answer  to  the  complaint.  Finch 
asked  that  the  cancellation  aforesaid  be  set 
aside,  and  that  he  be  restored  to  his  original 
rights  under  said  mortgage,  and  that  the  same 
be  decreed  a  prior  lien  upon  the  lands.  The 
court  having  found  In  bis  favor,  the  plaint!)^ 
has  appealed. 

One  Mottman  was  the  agent  of  Christina 
Nommenson  in  making  the  loan  to  Angle  and 
obtaining  the  mortgage  secmity  to  her,  and 
was  also  the  agent  of  Marie  Nommenson,  the 
plaintiff,  in  procuring  the  assignment  of  said 
mortgage,  which  was  alleged  to  have  been 
made  In  December,  1894,  some  months  after 
the  quitclaim  deed  had  been  executed  to  Finch, 
and  his  mortgage  satistie<l  of  record.  The 
plaintiff  contends  that  defendant  Finch  is  not 
entitled  to  any  relief  under  the  facts  shown; 
tiiat  the  discharge  of  his  mortgage  and  the 
acceittance  of  the  deed  were  due  to  csireless- 
uess  and  negligence  on  his  part  in  not  ex- 
amining the  record  for  subsequent  incumbran- 
ces, and  equity  should  afford  liim  no  relief. 
The  tiudlng  of  the  court  that  Mottman,  appel- 
lant's agent,  had  full  knowledge  that  Finch 
did  not  know  of  the  existence  of  the  second 
mortgage,  and  that  Mottman  knew  that  the 
.same  had  not  been  paid  at  the  time  of  the 
acceptance  of  the  quitclaim  deed.  Is  contested. 

Upon  the  first  proposition— as  to  whether 
a  party  In  discharging  a  first  mortgage  woidd 
be  entitled  to  be  restored  to  bis  rights  there- 
under as  against  a  second  mortgage,  then  in 
existence,  wliere  he  had  failed  to  make  any 
examination  of  the  records— the  authorities  are 
conflicting.    But,  If  the  finding  aforesaid  of 


the  court  Is  to  be  sustained,  we  think,  under 
that  finding,  that  the  weight  of  authority 
clearly  sustains  the  decision  of  the  lower  court 
Hitchcock  v.  Nixon  (Wash.)  47  Pac.  412;  2 
Ping.  Mortg.  §S  1241,  1243;  2  Pom.  Eq.  Jur. 
(2d  Ed.)  §  856.  There  is  a  conflict  between 
the  testimony  of  Mottmau  and  Finch  as  to 
what  took  place  at  tlie  time  of  the  cancellation 
of  the  mortgage,  -it  that  time  Mottman  was 
also  acting  as  agent  for  Angle,  and  he  offered 
the  deed  to  Finch.  Finch  says  tliat  wlien  he 
discovered  that  it  was  a  quitclaim  deed  he 
objected  to  it,  and  wanted  to  take  It  to  his 
attorney,  and  suggested  doing  so,  but  that  up- 
on Mottman's  reprcsentatioiu  to  him  that  the 
deed  was  all  right  he  accepted  it  without  any 
inrestigation.  Mottman  concedes  that  he  told 
Finch  that  the  deed  was  all  right,  but  evidently 
means  to  be  understood  as  having  advised  him 
tliat  it  was  sufficient  to  pass  the  title,  and 
that  he  did  not  consider  a  warranty  from 
Angle  as  of  any  value,  in  consequence  of 
Angle's  being  insolvent.  Mottman  also  says 
that  he  did  not  know  at  tliat  time  whether 
the  second  mortgage  bad  been  paid  or  not. 
He  made  no  mention  of  such  a  mortgage  ever 
having  been  given,  and  it  is  apparent  that 
Finch  did  not  know  of  it.  He  says  that  his 
mortgage  exceeded  the  value  of  the  land,  and 
tliat  he  did  not  suppose  any  one  would  take 
a  second  mortgage  on  it.  Without  disciLisiug 
tlie  testimony  In  detail,  we  are  fully  of  the 
opinion  that  it  is  not  strong  enough  In  favor 
of  the  plaintiff's  contentious  to  justify  a  set- 
ting aside  of  the  finding  made  by  the  lower 
court,  and  tmder  that  finding  and  the  testimony 
of  Finch  the  Judgment  re-establishing  Finch's 
rights  under  ids  mortgage  as  a  prior  lieu  was 
right. 

Finch  also  questions  the  finding  of  the  court 
as  to  tliere  having  been  a  consideration  for 
the  transfer  of  the  mortgage  from  Christina 
Nommenson  to  the  plaintiff.  These  two  parties 
and  Mottmau  were  rehited  by  man-iage,  and 
the  testimony  is  not  clear  or  satisfactory  as 
to  showing  a  consideration;  but  it  is  imuece«- 
saiy  to  pass  ui)ou  it,  for  the  finding  that  Mott- 
man had  full  knowledge  of  the  situation  is 
sufficient,  even  though  lie  did  not  know  at  the 
time  Finch  canceled  bis  mortgage  whethw  the 
second  mortgage  luid  been  paid  or  not.  It  is 
evident,  if  Finch's  testimony  Is  to  be  believed, 
tliat  by  reason  of  Mottman's  representations 
as  to  the  sufficiency  of  the  deed  Finch  was 
induced  to  forego  counseling  with  his  attor- 
ney in  regard  to  accepthig  it,  and  that  he 
would  not  have  accepted  it  had  he  known  of 
the  second  mortgage.  Had  he  counseled  witli 
his  attorney,  he  would  have  been  put  upon  his 
guard.  He  desired  a  covenant  against  incum- 
brances, and  a  good  title.  Mottman  tiad 
knowledge  of  the  existence  of  the  first  mort- 
gage when  the  second  one  was  executed.  He 
does  not  claim  that  he  thought  the  second 
mortgage  had  been  paid  at  the  time  the  quit- 
claim deed  was  accepted.  He  merely  says  he 
did  not  know  whether  it  had  been  or  not.  It 
was  bis  duty  to  have  dlsclo.sed  the  situatlun  to 
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the  defendant  Finch;  at  least  he  should  have 
Bald  nothing  to  Induce  Flncb  to  forego  a  full 
Investigation    of   the   matter.    Afflrmed. 

ANDERS,    GORDON,    and    REAYIS,    JJ., 
concur. 


RAMAGE  T.  LITTLE.TOHN. 

(Supreme  Court  of  Washington.    Jnly  16,  1897.) 

UsNECBSSABY  Evidence— Escli'Siox—Attokney's 

Pees— Allowaxce— Presimption  of  Costkact 

—Rebuttal— FiXDiNOR  op  Fact— Keview. 

1.  BJrror  cannot  be  predicated  on  the  exclusion 
of  evidence  offered  in  proof  of  an  nduiitted  fact. 

2.  In  an  action  to  recover  an  attDruoy's  fee 
allowed  in  another  action,  the  pn^sumptions  are 
tiiat  it  was  fair  and  reasonable,  and  that  there 
was  a  contract  of  employment. 

3.  Where  an  iBsue  of  fact  is  submitted  under 
correct  instructions,  and  the  evidena>  is  conflict- 
ing, the  finding  will  not  be  disturbed. 

Appeal  from  suiierlor  court.  Pierce  county; 
W.  H.  Pritchard,  Judge. 

Action  by  J.  F.  Ramage  against  A.  J.  Llt- 
tlejohn.  From  a  judgment  In  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

Sharpsteln  &  Blattner,  for  appellant. 

REAVIS,  J.  G.  W.  Van  Fossen  and  re- 
Hi>ondent  were  attorneys  at  law  In  Tacoma, 
and  In  1891  brought  an  action  and  obtained 
judgment  In  a  suit  wherein  the  appellant  was 
plaintiff,  and  Duncan  &  Brown  defendants. 
In  the  8ui)erlor  court  of  Pierce  county.  There 
was  an  attachment,  pending  the  action,  pix»- 
ctired  by  plaintiff,  and  In  the  jutlgnient  the 
sum  of  !l4fi0  was  allowed  plaintiff  as  attor- 
ney's fees.  Resi)ondent,  as  the  assignee  of 
Van  Fossen,  and  for  himself,  brought  .suit 
against  appellant  In  the  superior  court;  al- 
leging the  rendition  of  the  legal  services  In 
the  suit  mentlone<l,  and  alleging  that  the 
services  were  performed  for  appellant,  and 
that  the  defendant  promised  and  agre«>d  to 
pay  for  them  the  sum  of  .$4(i<).  Tliere  were 
In  the  complaint  allegations  of  other  .services 
by  respondent  for  appeltant.  Appellant  an- 
swered, denying  generally  all  the  allegations 
of  the  complaint,  and  alleging  i)ayment  for 
whatever  services  respondent  had  performed 
as  attorney  for  api)ellant. 

The  errors  assigned  by  appellant  are  upon 
Itistructlons  given  to  the  jury,  and  the  rejec- 
tion of  testimony  tendered  by  appellant.  Ajv 
pellant  offered  in  evidence  the  judgment  roll 
In  the  case  of  LIttlejohn  against  Duncan  & 
Brown,  and  particularly  the  writ  of  attach- 
ment, for  the  purpose  only  of  enabling  the 
Jury  to  compare  the  signature  of  Peter  O. 
Butts  on  the  affidavit  for  attachment,  and 
nimn  objection  the  court  excluded  this  testi- 
mony. T'i>on  cross-examination  the  respond- 
ent testified  relative  to  the  affidavit  for  attach- 
ment as  follows:  "I  recognize  the  paper 
handed  me,  which  Is  the  affidavit  for  attach- 
ment on  file  In  the  case  of  LIttlejohn  v.  Dun- 
can &  Brown,  and  notice  that  there  Is  an 
erasure  tfhder  the  name  of  A.  J.  LIttlejohn 


in  the  title;  also,  an  erasure  where  Mr.  Llt- 
tlejohn's  signature  appears.  I  do  not  know 
anything  about  that  paper.  It  la  not  my 
handwriting,  but  it  Is  the  affidavit  upon 
which  the  writ  of  attachment  was  Issued." 
This  was  all  the  testimony  of  the  resiwndent 
concerning  this  paper,  and  was  upon  his  cross- 
examination.  The  appellant  testified  in  his 
own  behalf  that  his  suit  against  Dimcan  & 
BroAvn  was  upon  promissory  notes  Indorsed 
to  him  by  Peter  O.  Butts,  and  one  such  note 
so  Indorsed  was  Introduced  in  evidence,  and 
Is  an  exhibit  here.  The  testimony  of  appel- 
lant tended  to  show  that  Peter  O.  Butts. 
and  not  himself,  had  emi)loyed  the  respond- 
ent and  Van  Fossen  to  conduct  the  suit 
against  Duncan  &  Brown,  and  that  it  wa.s 
conducted  In  the  name  of  api)eHant  because 
of  some  Indebtedness  from  Butts  to  appellant, 
and  to  adjust  matters  between  them.  Appel- 
lant there  testified  In  his  own  favor  that 
such  an  understanding  existed  between  him- 
self and  Van  Fossen.  The  testimony  of  the 
respondent  was  that  he  himself  had  prepared 
all  the  papers  and  conducted  the  litigation  in 
the  action  of  LIttlejohn  against  Duncan  & 
Brown,  and  that  LIttlejohn  was  to  pay  the  at- 
torney's fee.  It  Is  not  understood  that  the 
affidavit  of  attachment  upon  which  the  writ 
was  issued  In  that  ca.se  was  material  In  the 
case  at  bar.  Appellant  had  testified  that 
some  papers  had  originally  been  prepared  In 
Butts'  name  as  plaintiff,  and  these  were 
changed  so  that  appellant  appeared  as  the 
;  i)lalntiff.  This  was  uncontradicted  by  re- 
spondent, and  we  do  not  sec  of  what  value 
I  the  signature  of  Butts  to  the  affidavit  for  the 
I  attachment  would  have  been  to  the  defend- 
I  ant,  as  tending  to  contradict  the  employment 
I  of  Van  Fossen  and  resi)ondent  by  aiH>ellant. 
,  or  to  rebut  any  testimony  offered  by  resiwnd- 
ent.  The  court.  In  substance,  histructed  the 
,  Jury  that  the  amount  allowed  as  attorney's 
j  fee  to  plaintiff  In  the  action  of  LIttlejohn 
!  against  Duncan  &  Brown  raised  a  legal  pre- 
I  sumption  that  such  attorney's  fee  was  fair 
and  reasonable  Iwtweeu  the  party  and  his  at- 
torney, and  that  the  presumption  was  raised 
that  Van  Fo.ssen  and  respondent  were  em- 
ployed by  defendant  to  prosecute  the  action; 
but  the  court  also  Instructed  that,  while  this 
was  a  presumption  which  arose  upon  the 
facts,  it  was  a  presumption  that  might  be 
contradicted  by  evidence  of  an  agreement  be- 
tween the  attorneys  and  their  client  contrary 
to  such  presumption,— that  Is,  that  it  miglit 
be  overcome  by  evidence  showing  that  such 
an  Inference  should  not  be  drawn  from  the 
facts  of  the  record  In  the  cn.se  of  LIttlejohn 
against  Dimcan  &  Browni,- and  also  In.struct- 
c<l  that  the  appellant  must  establish  by  a  pre- 
pondorance  of  evidence  that  the  parties  made 
an  agreement  other  than  as  presumed  from 
the  record  in  the  ca.sp.  and  tliat  the  comiiensa- 
tlon  must  be  paid  by  another  than  the  plain- 
tiff hi  that  case.  We  do  not  ol)serve  any 
error  In  the  Instructions  given  to  the  jury  by 
the  superior  court.    The  issue  submitted   to 
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tbe  Jury  was  one  of  fact,  under  correct  In- 
structions from  the  court,  and  the  testlmony 
was  conflicting.  The  Jury  having  found  in 
favor  of  respondent,  it  is  not  the  provtaice 
of  the  court  to  welgli  tlie  testimony  or  disturb 
the  finding.    Judgment  affirmed. 

SCOTT,  C.  J.,  and  ANDERS  and  GORDON, 
JJ.,  concur. 


RYAN  et  al.  v.  TOWN  OF  SUMNER. 

(Supreme  Court  ot  Wasliington.    June  23,  1897.) 

Res   Judicata— Spkcial  Assessments— Estimate 
OP  Benefits. 

1.  An  assessmpDt  for  a  local  improvement  was 
set  aside  by  judgment,  on  the  ground  that  it  did 
not  appear  to  hrve  been  made  according  to  bene- 
fits. A  reassessment  was  made  for  the  same 
amount  against  each  of  the  respective  tracts  as 
tbe  original  assessment.  HeU,  that  the  judg- 
ment was  not  conclusive  as  between  the  town 
and  the  owners  of  said  tracts,  that  the  reassess- 
ment was  not  made  according  to  benefits. 

2.  Where  only  a  portion  of  a  40-acre  tract  abut- 
ted on  an  improved  street,  a  special  assessment 
could  not  be  levied  against  the  land  not  so 
fronting,  nor  could  the  ijenufits  such  jmrtion  might 
derive  from  the  improvemeat  in  front  of  the 
other  portions  be  talicn  into  consideration  in 
levying  the  assessment. 

Appeal  from  superior  court,  Pierce  county; 
John  C.  Stallcup,  Judge. 

Separate  proceedings  by  George  H.  Kyan 
and  others  against  the  town  of  Sumner,  on 
appeal  to  the  superior  court  from  a  decision 
of  the  town  council  levying  a  reassessment 
for  local  improvements.  From  a  judgment 
for  defendant,  plalntifts  appeal.     Modlded. 

Remington  &  Keyuolds,  for  appellants. 
Thomas  Carroll,  for  respondent. 

REAVIS,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  superior  court  of  Pierce  county 
affirming  a  reassessment  upon  abutting  prop- 
erty for  street  Improvements  in  the  town  of 
Sumner.  The  town  of  Sumner,  In  1802, 
caused  Main  and  Wood  streets,  within  its 
limits,  to  be  improved  by  grading  and  gravel- 
ing, at  the  exi>ense  of  the  lota  and  lands 
fronting  thereon.  The  original  assessment 
uuK'.e  for  the  payment  of  expense  of  Improve- 
niont  was  declared  void  In  the  superior  court. 
The  tbh-d  finding  of  fact  in  the  case  at  bar, 
on  the  reassessment.  Is  as  follows:  "That 
thereafter  an  assessment  was  made  against 
the  property  fronting  ui)ou  said  Improvement, 
and  subsequently,  in  action  No.  10,860,  in  tlie 
superior  coiu-t  of  the  state  of  Washington  for 
Pierce  county,  wherein  the  town  of  Sumner 
Is  plaintiff,  and  Lucy  V.  Ryan  Is  defendant, 
and  also  In  other  actions  l)etween  said  town 
and  the  other  parties  plaintiff  in  this  proceed- 
ing, all  of  which  actions  were  brouglit  to  en- 
force the  original  assessment,  said  superior 
court  of  Pierce  county  made  and  entered, 
after  a  fidl  trial,  the  finding  of  fact  that 
said  original  as.se.ssmeut  was  not  made  ac- 
cording to  the  benelits  received  or  accruing 
to  the  tracts  of  land  abutting  upon  said  im- 


provements, and  entered  final  Judgment  in  all , 
of  said  actions,  setting  aside  said  assessment, 
on  the  grounds  that  the  same  did  not  appear 
to  have  been  made  according  to  the  benefits, 
and  that  it  appeared  to  be  In  two  separate 
assessments,  being  a  separate  assessment  for 
Main  street,  and  a  separate  assessment  for 
Wood  street,  whereas  the  improvement  seems 
to  have  been  made  under  one  contract  and 
one  single  Improvement."  The  tenth  finding 
is:  "Tliat  the  said  reas-sessment  made  by  said 
council  of  the  town  of  Sumner  against  the 
abutting  property  In  question  was  for  the 
same  amoimt  against  each  of  the  respective 
tracts  of  lands  as  the  original  assessment, 
wlilch  original  assessment  was  set  aside  by 
the  superior  court  of  Pierce  county,  for  the 
reasons  hereinbefore  found."  The  cause  to  a 
consolidated  one.  In  which  the  appellants  had 
severally  appealed  from  the  validity  of  the 
reassessment,  and,  by  stipulation  of  the  par- 
ties in  the  lower  court  and  order  entered 
therein,  the  several  property  owners  joined' 
in  the  hearing  of  their  objections  to  the  re- 
assessment and  their  appeal  here. 

Two  questions  are  Involved  in  this  appeal. 
Appellants  contend  that  the  third  finding  of 
fact,  set  out  above,  constitutes  an  adjudica- 
tion In  the  original  assessment  case,  and  that' 
the  original  assessment  was  not  made  accord- 
ing to  benefits  received  by  the  property  as- 
sessed; and  it  Is  argued  that  a  decision  In 
the  original  case  was  upon  the  same  facts  re- 
lating to  l)eneflt8  as  In  the  present  cause. 

This  court  said.  In  Cltae  v.  City  of  Seattle, 
13  Wash.  444,  43  Pac.  367:  "Besides,  the  first 
assessment,  having  been  held  void,  could 
serve  no  purpose  whatever  in  tbe  reassess- 
ment, excepting  to  bring  the  Improvement 
within  the  provisions  of  the  charter  provid- 
ing for  such  reassessment.  Before  such  pro- 
visions could  be  Invoiced  for  the  purpose  of 
providing  tbe  means  for  paying  for  tbe  im- 
provement by  an  assessment  upon  adjoining 
property.  It  must  have  appeared  that  there- 
tofore there  had  been  an  attempt  made  to 
collect  the  cost  of  such  Improvement  by  an 
assessment.  Except  for  this  single  purpose, 
the  first  as.tessment  and  all  proc-eedlngs  there- 
under could  have  no  force  in  determining  the 
legality  of  the  reassessment."  See.  also, 
Frederlclc  v.  City  of  Seattle,  13  Wash.  428, 
43  Pac.  304. 

We  do  not  think  the  trial  In  the  sui)orIor 
court  upon  tlie  original  asse.'ssnient  was  con- 
cmslve  of  any  fact  that  appeared  In  Uisue  at 
the  trial  upon  the  reassessment  But  the  ai)- 
pellaut  Wood  Is  the  owner  of  40  acres  of 
land,  which,  when  assessed,  was  the  property 
of  Lucy  V.  Ryan,  and  was  Itnown  as  the 
"William  N.  Kiueold  Donation  Claim."  It  is 
a  square  tract  of  land,  wholly  uni)latted,  used 
exclu.sively  for  farm  puriwses,  and  abutting 
on  the  Improvement  for  a  distance  of  640 
feet  The  entire  tract  was  assessed  for  this 
Improvement.  The  estimate  of  the  benefits 
and  assessment  must  be  confined  to  that  por- 
tion of  the  land  fronting  on  the  improvement 
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It  was  not  competent  to  tax  the  land  not  so 
fronting,  or  to  take  Into  consideration  the 
benefit  such  portion  might  derive  by  Improv- 
ing the  street  In  front  of  other  portions.  It 
appears  plainly  that  a  large  portion  of  this 
tract  of  land  did  not  abut  on  the  Improve- 
ment. We  see  no  way  that  tlie  assessment 
can  now  be  segregated,  so  that  the  payment 
of  the  tax  can  be  made  by  the  portion  which 
does  abut  upon  the  Improvement. 

Some  question  Is  made  by  respondent  of 
the  apiieal  taken  by  Wood,  but  the  record 
here  discloses  that  he  has  properly  appealed. 
The  Judgment  of  the  superior  court  is  modi- 
fied so  that  the  southeast  quarter  of  the  Wil- 
liam N.  Kincaid  donation  claim,  containing 
40  acres,  is  relieved  from  the  lien  and  charge 
of  the  assessment,  and  in  all  other  regards  It 
is  atBrmed. 

SCOTT,  O.  J.,  and  ANDERS,  DUNBAR, 
and  GORDON,  JJ.,  concur. 


COMMERCIAL  NAT.  BANK  OF  SEATTLE 

V.  JOHNSON  et  al. 
<  Supreme  Court  of  Washington.  June  28,  1897.) 
Costs  on  Appeal. 
Whore  two  appeals  are  taken  from  a  judg- 
ment, auil  respondent  files  only  one  brief,  and 
the  judfrmont  is  reversed  as  to  one  appellant,  and 
nfUrmed  as  to  the  other,  it  was  not  error  to  tax 
the  costs  of  renpondent  8  brief  to  the  appellant 
aKaiust  whom  the  judgment  was  afllrmed. 

Motion  to  strike  out  two  items  of  cost  taxed. 
Denied. 
For  former  opinion,  see  48  Pac.  2<>7. 

Chas.  E.  Patterson  and  Allen  &  Powell,  for 
appellants.  Bkilne  &  De  Vrics,  for  respojid- 
ent 


PER  CURIAM.  Appellant  Klosterman 
moves  to  strike  two  items  of  cost  taxed  ajj^ninst 
him  in  this  action,  one  being  for  the  respond- 
ent's brief,  and  one  the  attorney's  fee  pro- 
vided by  statute.  There  were  two  api>eals,  one 
by  Dougan,  and  one  by  Klosterman.  Their 
interests  were  conflicting,  and  they  filed  seiwi- 
rate  briefs.  The  respondent,  however,  an- 
swered them  both  in  one  brief.  The  judgment 
was  reversed  as  to  Dougan  and  afUrmetl  as  to 
Klasternian.  48  Pac.  207.  Costs  were  taxed 
In  favor  of  Dougan  against  the  resiwndent, 
and  in  favor  of  respondent  apiiust  Kloster- 
man. No  cost  bin  was  filed  by  the  respond- 
ent, and  costs  were  taxed  in  his  favor  ag.iinst 
Klosterman  by  the  clerk,  as  provided  by 
Rule  14  (40  Pac.  x.)  in  such  cases. 

It  is  objected  by  the  respondent  tliat  we  can- 
not entertain  this  motion,  for  the  reason  that 
the  remittitur  has  l)een  sent  down.  Owing  to 
the  practice  not  to  enter  Judgments  until  pe- 
titions for  rehearing  Imve  l)een  dIsiMscd  of, 
and  for  the  remittitur  to  go  down  immediately 
thereafter,  parties  Imve  no  notice  of  the  terms 
of  the  Judgment  before  it  Is  entered:  and,  In 
instances  where  there  has  been  a  mistake  In 


the  entering  of  the  Judgment,  we  have  re- 
called the  remittitur,  on  the  ground  that  the 
same  was  not  the  Judgment  of  the  court,  and 
the  remittitur  had  Issued  without  authority. 
But  in  this  instance  there  was  no  mistake. 
The  respondent  was  entitled  to  the  attorney's 
fee  as  against  Klosterman,  and  the  respond- 
ent's brief  was  not  in  such  a  condition  that 
the  clerk  could  have  seimrated  it,  and  taxed  a 
part  only  against  Klosterman.  If  a  separate 
brief  had  been  filed  against  him,  that  only 
would  have  been  taxed,  or  perliaps,  if  a  sep- 
arate part  of  the  single  brief  filed  by  the  re- 
spondent had  been  devoted  to  answering  his 
brief,  only  that  part  would  have  been  taxed; 
but  such  was  not  the  case.  The  matters  re- 
lating to  the  several  apiieals  are  so  inter- 
mingled through  the  respondent's  brief  that  it 
was  the  clerk's  duty  to  tax  the  whole  of  it. 
In  the  absence  of  any  order  by  the  cotirt.  The 
court  might  properly  have  allowed  costs  for 
only  a  part  of  the  brief  to  be  taxed,  which 
would  have  made  a  difference  of  a  few  dol- 
lars In  favor  of  Klosterman,  and  likely  we 
would  have  done  so  had  application  been  sea* 
sonably  made  therefor,  or  attention  called 
thereto.  Properly,  there  should  have  been  a 
request  before  Judgment  for  such  a  course  in 
case  of  an  attlrmance  as  to  one,  and  a  re- 
versal as  to  the  other.  But  there  was  no  sucli 
request  In  this  case,  and  we  would  not  recall 
the  nmlttitur  nt  this  time  for  that  putpoae. 
Motion  denied. 


PISITER  V.  KIRSCHBERO. 

(Snprrnie  Ci)urt  of  Washington.    July  2,  1897.) 

Appeal— Failcre  to  File  E.\ceptioxs. 

T'lider  Act  March  8,  1893.  i  .T  (providing 
that  an  exeeplicin  may  be  taken  by  filing  written 
exceptions  within  five  days  after  the  filing  of  a 
decision,  or  witliiri  five  ;la.vs  after  service  of  a 
c<ipy  of  such  decision,  or  of  written  notice  of 
I  the  filing  lliereof).  an  appeal  will  l)e  disniis.<«>d 
j  tliciugh  no  written  notice  was  served,  if  exeeptions 
aie  not  filed  within  five  days  after  api)ellant8 
liave  actual  notice  of  the  entry  of  the  judgment 
appealed  from. 

Appeal  from  superior  court,  Clallam  county; 
James  G.  McClInton,  Judge. 

Action  by  George  E.  FIslier  against  Joseph 
I.  KIrschberg.  Judgment  for  plaintiff.  De- 
feuthmt  appeals.     AlHrmetl. 

W.  L.  Marquardt  and  Clarence  P.  Brown, 
for  api)eiluut.     Allen  Weir,  for  respondent. 

GORDON,  J.  This  apiieal  Is  from  a  decree 
of  the  superior  court  of  Clallam  coimty.  Re- 
siwndent  lias  moved  to  strike  from  the  record 
what  puriwrts  to  be  exceptions  to  certain  find- 
ings of  fact  and  conclusions  of  law,  and  to  dis- 
miss the  api>eal  on  various  grounds,  only  one 
of  which  will  be  noticed.  The  decree  was  en- 
tered on  October  24,  1896.  No  exceptloas  to 
the  findings  or  conclusions  were  filed  imtil  Jan- 
uary 4.  1S!)7.  Section  3  of  the  act  of  JIarch  8, 
181)3  (Sess.  Laws  1893.  p.  11'2),  provides  that 
exceptions  to  the  findings  of  fact  or  condu- 
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sions  of  law  may  be  taken  "by  filing  like  writ- 
ten exceptions  within  fire  days  after  the  filing 
of  the  report  or  decision,  or  •  •  •  within 
five  days  after  the  seirlce  on  such  party  of  a 
copy  of  snch  report  or  decision,  or  of  written 
notice  of  the  filing  thereof."  Appellant's  coun- 
sel nrge  that  no  notice  was  ever  given  to  tbem 
of  the  jndgment  or  decision,  and  that  these  ex- 
ceptions were  filed  immediately  upon  dlscorery 
that  a  decision  had  been  rendered,  and  a  jndg- 
mmt  entered.  The  record  shows,  howerer, 
that  appellant  had  actual  knowledg;e  of  the  en- 
try as  early  as  December  22,  1896,  on  which 
day  he  made  a  motion  la  writing,  supported  by 
affidarlt,  to  r2tax  costs  In  the  case.  Actual 
knowledge  of  the  existence  and  entry  of  the 
decree  Is  equivalent  to  written  notice,  and  It 
was  apprilant's  duty  to  have  filed  his  excep- 
tions within  five  days  after  the  existence  of 
the  decree  became  known  to  him.  In  Irwin 
V.  Waterworks,  32  Wash.  112,  40  Pac.  637, 
we  said:  "The  only  effect  that  the  want  of 
such  notice  could  have  would  be  to  extend  the 
time  within  which  the  appellant  could  file  his 
exceptions  to  five  days  from  the  time  he  re- 
ceived nodce."  See,  also,  McQuesten  v.  Mor- 
rilL  12  Wash.  335,  41  Pac.  56;  Braely  v. 
MarVs.  13  Wash.  224,  43  Pac.  27.  The  motion 
to  etxiie  the  exceptions  mast  be  granted,  and 
upon  the  record  the  decree  must  be  affirmed. 

SC/'TT,  O.  J.,  and  RE  AVIS,  DUNBAB,  and 
ANT>EIIS,  J.T.,  concur. 


07  Wash.  292) 
CITY  OP  SEATTLE  v.  WHITTLESEY, 
County  Treasurer. 

(Supreme  Court  of  Washington.    July  7,  1887.) 
DELiNqnBNT  Taxks  —  Local  lupaovBMBrtT  —  A»- 

6BSSMENT— RIIMIS8I0N   OP   PCNALTT. 

Laws  1S97,  c.  71,  }  118,  reiuiui.ig  all  pen- 
alties in  excpss  of  6  per  cent.  p,>r  annum  frcan 
delinquency,  "on  all  ii»>te,  conoty,  scliool  district, 
road  district,  and  munifipality  taxes  levied  for 
the  year  1S05  and  prcT-itus  years,  and  which 
nave  not  been  sold  at  t)"x  sale  to  parties  other 
than  the  county  oi  municipality  for  whidi  the 
onginai  tax  was  levied,"  does  not  iudade  assess- 
ments levied  for  local  improvements. 

Appeal  from  superior  court.  King  county; 
William  Hickman  Moore,  Judge. 

Action  by  the  city  of  Seattle  to  restrain 
Charles  P.  Whittlesey,  as  county  treasurer 
and  ex  olHclo  tax  collector  of  the  city  of  Seat- 
tle, from  remitting  any  portion  of  the  penalty 
and  interest  on  delinquent  assessments  levied 
for  local  improvements.  From  a  Judgment 
In  favor  of  plalntlfT,  defendant  appeals.  Af- 
firmed. 

James  P.  McElroy  and  John  B.  Hart,  for 
appellant  John  K.  Brown  and  P.  B.  Tip- 
ton, for  respondent. 

PEK  CURIAM.  The  only  question  to  be 
decided  In  this  case  Is  whether  the  provision 
of  section  118  of  chapter  71  of  the  Laws  of 
18D7  that  "all  costs,  penalties  and  Interest,  hi 


excess  of  six  per  cent  per  annum  from  the 
date  of  delinquency,  on  all  state,  county,  school 
district,  road  district  and  municipality  taxes 
levied  for  the  year  1895  and  previous  years, 
and  which  have  not  been  sold  at  tax  sale  to 
parties  other  than  the  county  or  municipality 
for  which  the  original  tax  was  levied,  be  and 
are  hereby  remitted,  and  the  county  treasurers 
of  the  respective  counties  in  this  state  are  au- 
thorized to  receive  and  receipt  for  the  net 
amount  of  such  taxes,  as  originally  levied,  with 
six  per  pent.  int»est  per  annum  from  the  date 
of  delinquency,"  with  a  provision  in  relation 
to  the  time  of  the  payment  of  the  taxes,  in- 
cludes assessments  levied  for  local  improve- 
ments. The  lower  court  held  that  It  did  not. 
We  think  the  court  properly  construed  the  act, 
and  the  Judgment  will  be  affirmed. 


a?  Wa;Bh.  256) 
SPROUL  V.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Washington.    June  2C,  1897.) 

DSTECTIVS    SIDIWAL.KS— NOTIUB  Ot  CLAIM— VCSg- 
TION    rOR  JUKT. 

1.  Evidence  was  sntficient  to  show  that  a  claim 
for  injuries  received  Uirouph  a  defective  sidewnilc 
was  filed  with  the  city  within  six  montbs  after 
the  accident,  where  the  clerk  of  plaintiff's  at- 
torney testified  that  be  served  it,  and  a  copy  of 
the  claim  was  identified  by  him  without  objec- 
tion, and  the  injury  was  received  on  the  4th 
of  January,  and  the  action  was  brought  in  April. 

2.  Wliere   an   abutting  owner  had   obtained  a 

Sermit  to  excavate  under  tlie  sidowallt,  and  hnd 
_  one  so,  and  had  placed  a  temporary  sidewalk  in 
its  place,  and  subsequently  removed  it,  and  such 
excavation  had  existed  for  several  weeks  with- 
out a  barrier,  it  was  for  the  jury  to  say  whettier 
the  street  had  remained  in  a  dangerous  condition 
so  long  that  the  city,  in  the  exercise  of  ordinary 
care,  could  have  known  thereof. 

3.  Where  a  city  has  notice  of  the  unsafe  coO' 
dition  of  the  sidewalk,  caused  by  an  excavation 
made  by  the  abutting  owners  therein,  and  failed 
to  cause  it  to  be  made  safe,  it  cannot  escape  lia- 
bihfy  because  before  the  accident  it  gave  the 
owner  authority  to  make  the  excavation. 

4.  Where  defendant  has  introduced  evidence  as 
to  the  condition  of  the  sidewalk  where  the  acci- 
dent occurred  the  day  after  the  injnry,  plaintiff, 
for  purposes  of  impeadiment,  can  show  that  its 
condition  was  other  than  as  stated. 

5.  Where  plaintiff,  aged  57,  is  so  Injured  that 
he  is  unable  to  perform  any  labor,  and  bis  eam- 
i"/,^'!?'^""'^.  ''  greatly  Unpaired,  a  verdict  of 
95,1!>0  IS  not  excessive. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  WiUlam  Sproul  against  the  city 
of  Seattle.  Judgment  for  plainUff  for  $5,150, 
and  defendant  appeals.    Affirmed. 

John  K.  Brown  and  P.  B.  Tipton,  for  ap- 
pellant    Brady  &  Gay,  for  respondent 

GORDON,  J.  This  action  was  to  recover 
for  a  personal  injury  alleged  to  have  been  re- 
ceived by  the  respondent  from  a  fall  through 
an  excavation  in  the  sidewalk  and  street 
within  the  corporate  limits  of  the  city  of 
Seattle.  There  was  a  trial  and  Judgment  In 
favor  of  respondent  in  the  sui)erlor  coiu-t 
from  which  the  city  has  appealed. 

1.  The   first   eiTor  complained   of   Is   that 
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there  was  no  proof  that  the  claim  for  dam- 
ages was  ever  preaented  to  the  city  comicll 
or  filed  with  the  city  clerk,  as  required  by 
section  29  of  article  4  of  the  charter  of  the 
dtj',  and  for  that  reason  the  court  should 
have  granted  appellant's  motion  for  a  nonsuit. 
That  section  is  as  follows:  "All  claims  for 
damages  against  the  city  must  be  presented 
to  the  city  council  and  filed  with  the  clerk 
within  six  months  after  the  time  when  such 
claim  for  damages  accrued,  and  no  ordinance 
shall  be  passed  allowing  any  such  claim  or 
any  part  thereof,  or  appropriating  money  or 
other  property  to  pay  or  satisfy  the  same  or 
any  part  thereof,  imtil  such  claim  has  first 
been  referred  to  the  proper  department,  nor 
until  such  department  has  made  its  report  to 
the  city  council  thereon  pursuant  to  such  ref- 
erence. No  action  shall  be  maintained  against 
the  city  for  any  claim  for  damages  until  the 
same  has  been  presented  to  the  city  council, 
and  sixty  days  have  elapsed  after  such  pres- 
entation." Cliarles  B.  Gay,  a  witness  on  be- 
half of  respondent,  testified  that  on  or  about 
the  1st  of  February,  1806,  he  was  stenog- 
rapher and  clerk  In  the  office  of  respondent's 
attorneys,  and  that,  under  their  direction,  on 
behalf  of  the  respondent,  he  served  upon  the 
city  respondent's  claim  for  damages,  and  a 
copy  of  such  claim  was  identified  by  him,  and 
admitted  In  evidence,  without  any  objection. 
It  Is  the  contention  of  appelUint  In  this  behalf 
that  there  Is  no  proof  that  the  claim  was 
served  within  sU  months  after  the  time  when 
such  claim  for  damages  accrued,  or  that  It 
was  either  presented  to  the  council  or  filed 
with  the  city  clerk.  The  copy,  which  went 
Into  the  record  without  objection,  shows  that 
the  claim  was  based  upon  an  Injury  sustain- 
ed on  the  4th  of  January,  18»6;  the  claim  It- 
self was  verified  on  February  1,  IhStO;  and 
the  record  shows  that  this  action  was  brought 
In  April,  18i)8.  and  Issue  of  fact  actually  join- 
ed witiiin  six  mouths  from  the  date  of  the 
Injury.  Manifestly,  therefore,  the  claim.  If 
presented  at  all,  was  presented  within  the 
time  prescribed  by  section  29,  supra.  As  to 
tlie  furtlier  objection  that  the  proof  does  not 
show  that  the  claim  was  presented  to  the 
council  or  filed  with  the  clerk.  It  Is  suttldent 
that  the  witness  was  permitted  without  ob- 
jection to  testify  that  he  served  the  claim 
upon  the  city.  In  the  absence  of  specific  ob- 
jection, we  think  It  Is  but  reasonable  to  pre- 
sume that  the  service  referred  to  by  the  wit- 
ness was  a  good  and  sufilclent  legal  service. 
The  claim  Is  addressed  "to  the  city  council  of 
the  city  of  Seattle,"  and  contains  the  follow- 
ing recital:  "Which  said  claim  is  herewith 
filed  with  the  clerk  of  the  said  city  council." 
Without  extending  the  dlscus.sion  on  this 
lioint,  we  tlilnk  the  objection  Is  without  merit. 
2.  It  Is  next  contended  that  there  is  no  proof 
tliat  appi'llaut  was  negligent  in  the  prem- 
ises, or  that  it  had  any  notice,  actual  or  con- 
structive, of  the  condition  of  the  excavation 
within  a  reasonable  time  pi-lor  to  the  acci- 
dent    It  Is  conceded  that  the  injury  occurred 


at  a  point  on  Main  street.  In  the  city  of 
Seattle,  between  Commercial  and  South  Sec- 
ond streets.  Some  time  prior  thereto  the  city 
had  given  a  permit  to  the  owner  of  the  abut- 
ting property  to  remove  the  sidewalk  on  the 
street,  and  excavate  thereunder,  for  the  pur- 
pose of  erecting  a  brick  building.  A  tempo- 
rary sidewalk  had  been  built  over  this  ex- 
cavation, and  subsequently  it  had  been  re- 
moved, and  "stringers"  for  a  permanent  side- 
walk had  been  put  In  place;  and  at  one  end 
of  the  excavation  a  so-called  "barrier"  had 
been  placed,  extending  from  the  outer  edge 
of  the  sidewalk  to  the  building.  The  char- 
acter and  sufficiency  of  this  barrier  were  one 
of  the  disputed  questions  at  the  trial,  and 
there  was  considerable  evidence  on  the  part 
of  plaintiff  tending  to  show  that  It  consist- 
ed simply  of  an  ordinary  "two  by  four,"  rest- 
ing loosely,  one  end  upon  a  keg  or  barrel, 
and  the  other  op  a  box,  and  that  such  was 
the  condition  for  a  period  of  some  weeks 
prior  to  the  time  of  the  accident  There  was 
also  testimony  tending  to  show  that,  from 
about  3  o'clock  In  the  afternoon  of  the  day 
of  the  accident,  there  was  no  barrier  what- 
ever to  protect  persons,  or  prevent  them  from 
falling  Into  the  excavation.  The  accident  Is 
alleged  to  have  occurred  between  6  and  7 
o'clock  In  the  afternoon.  The  street,  at  the 
point  wliere  this  Injury  is  alleged  to  have 
occurred,  was  In  the  business  ptat  of  the  dty, 
and  very  much  traveled.  Tlie  excavation  In- 
to which  respondent  is  alleged  to  have  fallen 
was  from  10  to  12  feet  In  depth,  and  contain- 
ed broken  stones  and  bricks,  against  and  up- 
on which  the  resimndent  fell.  From  the  ex- 
cavation he  was  removed  to  the  hospital, 
where  he  remained  under  medical  treatment 
for  a  period  of  over  two  weeks.  Consider- 
ing the  length  of  time  that  the  street  and 
sidewalk,  at  the  point  where  the  injury  was 
sustained,  remained  in  the  condition  already 
described,  we  think  the  lower  court  did  not 
err  In  refusing  to  hold,  as  matter  of  law,  that 
the  city  had  no  notice,  either  actual  or  con- 
structive, of  the  dangerous  condition  of  this 
excavation  within  a  reasonable  time  prior  to 
the  accident;  and  it  was  correctly  left  for  the 
jury  to  say,  under  the  evidence,  whether  it 
had  remained  in  an  un-safe  and  dangerous 
condition  so  long  that  the  city  authorities, 
In  the  exercise  of  ordinary  care  and  diligence, 
should  have  known  of  Its  condition. 

3.  The  city  cannot  escajie  responsibility  upon 
the  theory  that  the  un.safe  condition  of  the  walk 
was  brought  about  by  the  act  of  the  owner  of 
the  abutting  property.  If,  from  the  evidence, 
the  jury  might  proiierly  have  found  that  the 
authorities  had  eltlier  actual  or  constructive 
notice  of  such  unsafe  condition,  and  falle.1 
thereafter,  within  a  reasonable  time,  to  make, 
or  cause  it  to  be  made,  safe,  its  resiwnslblllty  to 
the  public  and  to  the  plalntift  is  In  no  way  les- 
sened or  affected  by  the  fact  that  it  had  prior 
to  the  accident  granted  a  permit  to  the  owner 
to  make  the  excavation.  Under  any  and  nil 
circumstances,  It  Is  liable  for  such  Injuries  aris- 


Digitized  by 


Google 


Wu^} 


BOTHELL  T.  CITY  OP  SEATTLE. 


491 


Log  from  defects  in  public  walks  as  the  exefcise 
of  ordinary  care  upon  ttie  part  of  Its  authori- 
ties would  prevent,  and  that  was  the  theory 
upon  which  the  case  was  submitted  to  the  Jury 
by  the  learned  trial  Judge.  The  foundation  of 
respondent's  action  was  neglect  of  duty  by  the 
corporate  authorities.  Dooley  v.  Town  of  Sul- 
livan (Ind.  Sup.)  14  N.  B.  566,  is  Inapplicable 
to  the  facts  hi  the  present  case. 

4.  The  court  did  not  err  In  denying  appel- 
lant's motion  to  strike  from  the  record  the  an- 
swer of  witness  Price  to  the  following  question: 
"Q.  What  was  the  barrier  placed  up  there  by 
somebody  the  next  day  [referring  to  the  day 
of  tha  accident]?  A.  The  next  day  there  was 
a  ladder  made,  and  constructed  of  two  by 
fom-'s,  fastened  up  with  a  post,— nailed  to  a 
post,  and  that  post  had  a  brace  from  there 
down  to  the  stringer;  and  the  next  night  (Sun- 
day ni^ht)  there  was  a  lantern  hun^  on  the 
comer."  In  answer  to  the  motion  to  strike 
out,  respondent's  counsel  stated  that  the  testi- 
mony was  for  the  purpose  of  impeaching  Mr. 
Down,  a  witness  for  the  city,  who  had  testified 
as  to  the  condition  of  the  premises  at  the  place 
where  the  accldmt  occurred  on  the  day  fol- 
lowing the  accident.  From  such  statement, 
made,  as  it  was,  in  the  presence  of  the  jury, 
concerning  the  purpose  for  which  the  evidence 
was  offered,  it  is  but  fair  to  presume  that  the 
Jury  understood  the  use  which  they  were  per- 
mitted to  make  of  this  testimony,  and,  if  api>el- 
lant's  counsel  had  desired  a  particular  instruc- 
tion limiting  its  effect,  it  should  have  proffered 
•  request  therefor.  The  other  errors  assigned 
relate  to  instructions  requested  and  refused. 
We  have  carefully  examined  appellant's  re- 
quests for  charge,  but  are  clearly  of  the  opin- 
ion that  those  which  were  applicable  to  the 
case  were  embraced  within  the  general  charge, 
which  was  clear  and  comprehensive,  and  cor- 
rectly stated  the  rules  of  law  by  which  the  jury 
were  required  to  be  governed. 

5.  Lastly,  It  is  contended  that  the  verdict  Is 
excessive,  and  appears  to  have  been  given  un- 
der the  Influence  of  prejudice  and  passion.  The 
evidence  of  the  respondent  and  his  physicians 
shows  that  he  was  injured  in  his  back,  right 
shoulder,  and  arm,  and  across  the  abdomen, 
in  consequence  of  which  injury  the  muscles  of 
the  arm  and  shoulder  had  become  stirunken 
and  weakened  to  such  an  extent  that  It  is  ex- 
trtimely  difficult,  and  at  times  quite  impossible, 
for  him  to  raise  his  arm,  and  It  is  probable 
that  the  injury  bi  this  respect  will  be  perma- 
nent For  several  days  following  the  accident 
he  suffered  intense  and  excruciating  pain.  The 
abdomen  was  very  much  distended,  and  his 
bowels  were  paralyzed.  At  and  prior  to  the 
time  of  receiving  the  injury  complained  of, 
he  was  enjoying  good  heaUD.  was  robust  and 
vigorous,  and  cap.nble  of  earning  two  dollars 
per  day.  From  the  time  of  the  accident  down 
to  the  trial,  as  a  result  of  the  injuries  sus- 
tained by  him,  he  was  unable  to  perform  any 
labor,  and  It  Is  not  too  much  to  say  that  his 


earning  capacity  has  been  greatly  Impaii-ed. 
Under  such  circumstances,  we  cannot  say  ttiat 
the  damages  awarded  by  the  Jury  are  exces- 
sive. Cases  might  be  multiplied  In  which  ver- 
dicts for  even  greater  sums  have  been  upheld 
where  the  Injuries  received  were  not  so  serious 
as  those  sustained  by  the  respondent,  and  the 
record  in  the  present  case  presents  no  sufficient 
reason  for  interfering  with  the  verdict  on  the 
ground  that  the  damages  awarded  were  ex- 
cessive. This  case  seems  throughout  to  have 
had  the  careful  consideration  of  the  trial  Judge, 
and  the  record  la  exceptionally  unobjectionable. 
Affirmed. 

SCOTT,  C.  J.,  and  DUNBAR,  RE  AVIS,  and 
ANDERS,  JJ.,  concur. 


a?  Wash,  tm 

BOTHELL  v.  CITY  OP  SEATTLB. 

(Supreme  Court  of  Washington.    June  26,  1887.) 

DsfKCTiVB  Sidewalks — Cumtribdtort  Nbou- 
eiNcic. 

1.  The  fact  that  plaintiff  had  within  three 
mouths  before  he  was  injured,  by  failing  Into  an 
ezcaTation  in  the  sidewalk,  traveled  the  sidewalk, 
was  insufficient  to  show  contributory  negligence. 

2.  In  an  action  for  personal  injuries,  evidence 
of  exclamations  of  pain  by  plaintiff  some  time 
after  the  accident  Is  admissible. 

Appeal  from  superior  court.  King  county; 
T.  J.  Humes,  Judge. 

Action  by  George  Botbell  against  the  city 
of  Seattle.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Affirmed. 

John  K.  Brown  and  F.  B.  Tipton,  for  appel- 
lant    Brady  &  Gay,  for  respondent 

PER  CURIAM.  This  case  was  argued  by 
the  same  counsel  and  submitted  together  with 
that  of  Sproul  v.  City  of  Seattle  (Just  decided) 
49  Pac.  489.  It  was  brought  to  recover  for  in- 
juries received  by  respondent  at  the  same 
time  and  place,  and  occasioned  In  the  same 
manner,  as  those  occurring  to  Sproul.  The 
principal  questions  In  it  are  ruled  by  that  case. 
Aside  from  the  questions  there  discussed,  we 
deem  It  necessary  only  to  say  that  from  an 
examination  of  the  evidence,  we  think  the 
court  did  not  err  In  denying  the  motion  for 
nonsuit  upon  the  ground  of  contributory  negli- 
gence of  the  respondent  The  mere  fact  that 
within  tliree  or  four  months  prior  to  the  time 
of  the  injury,  respondent  had  traveled  the  side- 
walk in  ttiAt  portion  of  the  city,  was  not  of  it- 
self sufficient  to  defeat  his  recovery  In  the 
present  action. 

2.  The  testimony  of  witness  Sproul  as  to  the 
condition  in  which  he  found  the  resixindent 
some  time  after  the  accident  and  respondent's 
exclamations  of  pain  and  suffering  testitied  te 
by  the  witness,  was,  we  think,  both  competent 
and  material,  and  the  court  did  not  err  in  re- 
ceiving it  over  appellant's  objections.  The 
Judgment  must  be  affirmed. 
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RAYMOND  T.  JOHNSON  et  al. 
(Snpreme  Court  of  Washington.    June  25,  1807.) 
Statute   of   Fraups  —  M*nixo  Paktnebsbip  — 

Pleaoinq— Denial  op  Ksowledob. 

1.  Whpre  plaintiff  and  defendant  orally  agreed 
to  prospect  for  mines,  miniiiK  claimR,  water  rights, 
and  mill  sites  on  the  public  lands,  and  on  dis- 
covery or  actiuiiition  of  any  such  to  locate,  hold, 
and  work  them  for  their  joint  benefit,  the  aBreo- 
ment  was  not  within  the  statute  of  frauds  (1 
HiU'g  Code,  §  1422),  providing  that  all  conveyan- 
ces of  real  estate  or  any  interest  therein  shall  be 
by  de<>d. 

2.  Where  the  complaint  set  forth  an  agreement 
between  the  parties,  defendant  could  not  evade 
a  iKisitive  denial  by  a  denial  in  the  answer  of  in- 
formation or  knowledge  sufUcicnt  to  form  a 
belief  as  to  the  facts  set  forth. 

Appeal  from  superior  court,  Spokane  county; 
James  Z.  Moore,  Judge. 

Suit  by  W.  A.  Raymond  against  S.  W. 
.Tohnson  and  others.  From  a  judgment  In 
favor  of  plaintiff,  defendant  Jobn.son  appeals. 
Affirmed. 

CjTus  Happy,  for  appellant.  Wm.  T.  StoU 
and  R.  E.  Porterfleld,  for  respondent 

BEAVIS,  J.  Respondent  brought  suit  to 
have  appellant,  Johnson,  declared  respondent's 
trustee  for  an  undivided  one-fourth  Interest 
In  the  Keystone  quartz  mining  claim,  located 
In  Flathead  county,  Mont,  and  to  have  the 
defendant  Finch  pay  to  respondent  part  of  the 
bonded  price  of  flve-sixteenths  of  the  claim, 
which  is  claimed  to  be  projiortionate  to  res- 
pondent's interest  Instead  of  paying  the  same 
to  appellant,  Johnson,  through  the  defendant 
bank,  as  required  by  a  bond  held  by  Finch 
from  Johnson;  and.  In  default  of  Pinch's  pay- 
ing the  price  mentioned  In  the  bond,  that  then 
appellant,  Johnson,  be  required  to  convey  to 
the  respondent  an  undivided  one-fourth  In- 
terest in  the  claim,  and  that  the  defendant 
the  Exchange  National  Bank  be  enjoined 
from  delivering  to  the  defendant  Finch,  or 
any  other  person,  a  deed  In  Its  custody,  made 
by  appellant,  Johnson,  to  an  interest  In  the 
claim,  and  that  api>ellant,  Johnson,  be  en- 
joined from  assigning  any  Interest  thereafter 
In  the  mining  claim.  The  fourth  allegation 
of  the  complaint  Is  as  follows:  "Tliat  In  the 
auninicr  of  the  year  1893  the  said  plaintiff  and 
the  said  defendant  S.  W.  Johnson  entered 
Into  a  mining  partnership,  by  which  they 
mutually  agreed  with  each  other  that  they 
would  each  diligently  prospect  for  and  locate 
and  develop  mines,  mining  claims,  water 
rights,  and  mill  sites  In  the  states  of  Idaho 
and  Montana  on  the  public  lands  of  the 
United  States,  and  upon  discovering  or  ac- 
quiring the  same,  or  any  such,  tliat  they 
would  locate  and  hold  and  work  the  same  In 
the  Joint  names  of  and  for  the  Joint  use  and 
benefit  of  the  i)lalntlff  and  defendant  John- 
son, and  that  they  should  own  In  equal  shares 
any  and  all  mineral  claims,  mines,  water 
rights,  and  mill  sites  so  discovered,  or  In  any 
manner  acquired,  by  either  of  them."  Kcs- 
poudeut  alleges  that  he  has  duly  performed 


all  the  conditions  of  the  agreement  on  his 
part  and  that  be  diligently  prospected  as  re- 
quired by  the  agreement,  in  behalf  of  John- 
son and  himself;  that  while  respondent  and 
Johnson  were  prcspcctlng.  In  pursuance  of 
the  agreement  they  discovered  some  float  or 
particles  of  ore  which  they  thought  came  from 
a  ledge  of  ore  further  up  the  mountain  or  hill 
upon  which  they  were  working,  and  Johnson 
requested  respondent  to  follow  up  and  trace 
the  float  and  prosiK-ct  for  a  supposed  ledge 
from  which  the  float  was  thought  to  have  come; 
and  that  he  (Johnson)  would  go  over  on  the 
other  side  of  the  mountain,  and  search  theie. 
under  the  agreement,  for  mines  and  claims, 
and  that  while  respondent  was  prospecting  on 
the  float,  for  the  equal  benefit  of  himself  and 
Jolmson,  the  latter  went  over  the  mountain 
or  hill  and  continued  to  work,  and  there,  with 
one  Whitoomb,  whom  he  chanced  to  meet, 
Johnson  dLscovered  a  great  and  valuable  lode 
of  free  milling  gold  ore  on  the  unsurveycd 
and  unclaimed  public  lands  of  the  United 
States,  and  that  Johnson,  in  violation  of  hi.s 
agreement  with  resi)ondent,  and  for  the  pur- 
pose of  cheating  and  defrauding  him,  located 
the  claim  under  the  general  mining  laws  of 
the  United  States  In  the  names  of  Johnson 
and  Whitcomb,  excluding  the  respondent  from 
all  Interest  therein,  and  ever  since  has  so 
fraudulently  and  dishonestly  excluded  re.si)ond- 
ent  therefrom;  that  thereafter  Johnson  sold 
to  defendant  Gorham,  by  deed,  an  undivided 
one-slxteonth  Interest  and  to  one  Watson  an 
undivided  two-sixteenths,  and  thereafter  bond- 
ed to  the  defendant  Finch,  who  was  repre- 
senting as  trustee  unknown  parties,  by  a  suffi- 
cient bond,  an  undivided  flve-sixteenths  inter- 
est for  the  sum  of  $3,906.20,  |100  of  which 
was  paid;  that  the  deeds  and  the  bond  were 
duly  recorded  In  Flathead  county;  that  they 
were  executed  for  the  purpose  of  defrauding 
respondent  out  of  his  Interest  in  the  mining 
claim;  that  all  the  transfers  and  the  bond 
were  made  without  the  knowledge  or  consent 
of  respondent;  that  the  mining  claim  is  rea- 
sonably worth  120,000;  that  after  the  deeds 
and  bond  were  executed  Johnson  executed  a 
deed  sufficient  In  form  to  the  Interest  de- 
scribed In  the  bond  in  favor  of  Finch,  tnistce, 
and  deposited  the  deed  with  the  defendant 
bank  at  Si)okane,  Wash.,  to  be  delivered  to 
Finch,  trustee,  when  the  purchase  price  men- 
tioned was  paid  to  the  bank;  that  the  bank 
received  and  now  holds  the  deed,  and  has 
agreed  to  deliver  It  to  Finch  upon  the  pay- 
ment of  the  money  for  the  use  and  benefit  of 
Johnson;  that  Finch  lias  the  money  In  his  ;  oa- 
scssion,  and  Is  about  to  pay  the  same  to  the 
bank;  that  Johnson  Is  Insolvent;  that  Whit- 
comb was  a  locator  in  good  faith,  and  Is  the 
owner  of  an  undivided  one-half  interest  in 
tlie  claim,  and  that  he  had  at  the  time  of  the 
location  no  notice  of  the  relation  existing  lio- 
twecn  respondent  and  Jolmson;  that  defend- 
ant Gorham  claims  an  Interest  in  the  raiuInK 
claim  in  addition  to  the  oue-slxteeuth  Interest 
convoyed  by  deed,  and  Gorham  also  claims  an 
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interest  in  the  moneys  dne  on  the  bond  on  the 
rtve-slxteenths  Interest,  but  that  Gorham's 
claim  Is  Inferior  to  that  of  respondent  to  the 
money  and  to  resiwndent's  Interest  In  the 
mining  claim:  that  after  Johnson  made  the 
location  as  before  mentioned  he  denied  re- 
s|H)n(lcnt*s  right  to  share  in  the  claim,  and 
resiwndent's  rlRht  to  share  In  the  purchase 
price  of  the  claim  that  Is  now  due.  Defend- 
ant denied  having  sutlicient  Information  to 
form  a  belief  as  to  the  matters  stated  in  the 
fourth  allegation  of  the  complaint,  and  denied, 
that  the  defendant  Gorham  claims  an  interest 
In  addition  to  the  one-sixteenth  Interest  in  the 
mining  claim,  or  that  Gorham  claims  an  In- 
terest in  the  moneys  due,  mentioned  In  the 
bond  to  Finch;  denies  his  Insolvency;  denies 
that  the  deed  and  bond  were  given  to  defraud 
respondent;  admits  the  discovery  and  loca- 
tion of  the  mining  claim  by  himself  and  Whit- 
comb;  admits  the  bonding  of  the  five-six- 
teenths interest  in  the  claim  to  Finch,  as  al- 
leged in  the  complaint,  and  for  the  sum  men- 
tioned. The  superior  court,  after  hearing  the 
testimony,  found  that  the  defendant  Finch 
was  trustee  tiavlng  charge  of  the  matter  of 
the  bond  for  other  persons,  and  that  the  aver- 
ments In  the  fourth  allegation  of  the  com- 
plaint were  true;  that  the  respondent  had  per- 
formed his  agreement;  that  the  contract  for 
partnership  In  prospecting  and  locating  mines 
as  set  forth  in  the  fourth  allegation  of  the 
complaint  was  carried  on,  and  that  Johnson 
fllscovered  the  quartz  mine  described  while 
such  agreement  existed;  that  the  mine  was 
lo<'ated  In  the  names  of  Johnson  and  Whit- 
comb;  that  Johnson  had  excluded  respondent 
from  any  interest  therein;  and  that  Johnson 
had  made  the  conveyances  and  the  bond  al- 
leged In  the  complaint.  The  tenth  finding  by 
the  court  was  that  the  deeds  and  bond  were 
given  for  the  ptirpose  of  cheating  and  defraud- 
ing respondent  out  of  his  Interest  In  the  claim; 
and  the  eleventh,  that  they  were  made  with- 
out the  knowledge  or  consent  of  respondent; 
that  the  claim  Is  reasonably  worth  $12,500; 
that  Johnson  had  executed  the  deed  and  de- 
posited the  same  with  the  defendant  bank  as 
alleged,  and  the  bank  had  received  the  same; 
that  Whitcomb  was  In  good  faith  a  locator,  as 
alleged  In  the  complaint,  of  the  mining  claim; 
that  Johnson  is  Insolvent,  and  Is  now  the  own- 
er of  five-sixteenths  of  the  Keystone  mining 
claim;  that  the  respondent,  by  reason  thereof, 
Is  owner  of  and  entitled  to  the  undivided  one- 
half  thereof,— that  Is,  Is  the  owner  of  and  en- 
titled to  receive  one-half  of  the  unpaid  portion 
of  the  amount  due  from  the  defendant  Finch, 
trustee,  as  the  purchase  price,  that  is,  to  ?1,- 
B.'K);  and  decree  was  entered  according  to  the 
prayer  of  the  complaint.  Defendants  moved 
for  a  new  trial,  which  motion  was  overruled. 
Defendant  Johnson  excepts  to  several  findings 
of  fact  on  the  ground  that  the  evidence  is  in- 
mifflclent  to  Justify  the  same.  It  Is  not  neces- 
Mary  here  to  review  the  testimony.  It  has 
been  carefully  examinetl,  and  we  are  satis- 
fled  with  the  conduBious  of  fact  reached  by 


the  superior  court.  The  respondent  and  John- 
son agreed  to  prosjiect  together,  and  share 
alike  the  benefits  of  any  discovery  or  location 
of  mining  properties,  water  rights,  and  other 
things  mentioned  in  the  fourth  allegation  of 
the  complaint.  It  Is  tnie  tliere  was  but  little 
investment,  if  any,  beyond  a  small  "grub 
stake,"  by  either  In  the  enterprise,  but  they 
were  to  put  their  labor  Into  it.  li^ach  was  to 
diligently  and  faithfully  prospect.  In  mining 
operations,  this  is  usual.  Frequently  very 
humble  and  small  beginnings  lead  to  great  re- 
sults. 

We  observe  no  error  In  the  superior  court's 
ruling  upon  the  proposed  amendment  to  the 
aaswer  after  the  trial  was  concluded.  The 
proposed  amendment  was  inconsistent  with 
the  answer  upon  which  the  cause  was  trie<l, 
and.  If  made,  could  not  have  changed  the  re- 
sult of  the  trial.  Defendant  urges  here  that 
the  contract  between  respondent  and  Johnson 
was  oral,  and  is  within  the  statute  of  frauds, 
as  expressed  in  section  1422,  1  Hill's  Code. 
This  contention  cannot  be  maintained.  The 
defendant  John.«on,  If  the  acquisition  of  the 
mine  was  an  interest  In  real  estate,  would  be 
a  trustee.  The  weight  of  authority  In  the 
mining  states  Is  that  such  contracts  are  not 
within  the  statute  of  frauds.  Gore  v.  Mc- 
Brayer,  18  Cal.  583;  Hlrbour  v.  Reeding,  3 
Mont.  15;  Murley  v.  Ennis,  2  Colo.  300;  Wel- 
lond  V.  Huber,  8  Nev.  203. 

Appellant's  answer  to  the  fourth  allegation 
of  the  complaint  Is  a  denial  of  Information  or 
knowledge  sufficient  to  form  a  belief  as  to  the 
facts  set  forth  in  the  paragraph  mentioned. 
It  will  be  observed  that  the  averment  is  an 
agreement  between  respondent  and  appelhint. 
Presumptively,  appellant  had  positive  knowl- 
edge  of  these  facts.  The  approved  rule  seems 
to  be,  when  such  knowledge  is  with  the  de- 
fendant, he  cannot  evade  a  positive  denial  b.v 
a  disavowal  of  knowledge.  We  very  much 
question  whether  the  answer  to  the  fourth 
paragraph  of  the  complaint  Is  sufficient  vo 
raise  any  issue  of  fact.  The  Judgment  of  the 
superior  court  is  affirmed. 

SCOTT,  C.  J.,  and  DUXBAR,  ANDERS,  and 
GORDON,  JJ.,  concur. 


STATE  V.  HRATON  et  al. 

(Supreme  Court  of  Washington.    July  8,  1807.) 

FoKGEHT— What  Constitutes. 

1.  In  Pen.  Cortt.  S  03,  jiro villi  ng  that  "every 
person  who  shall  falsely  make  •  ♦  •  any 
*  •  •  .■is.signment  of  any  bond,  writing  ol>- 
ligntory,  or  promisRorj-  luito  for  money  or  prop- 
Prty,  or  any  otiicr  instrunient  in  writing,  •  *  • 
or  Hiiy  person  who  shall  utter  •  *  •  shall  be 
(Ipciiiert  guilty  of  forgery,"  the  clause  "or  any 
other  instrument  in  writing"  relates  to  and  has 
the  word  "assigniiiout"  as  its  antecedent. 

2.  A  mere  account,  which  creates  no  obligation, 
and  is  of  itself  neither  an  evidence  of  deljt  nor 
of  title,  is  not  the  siiliject  of  forgery,  as  being 
witiiin  tlie  meaning  of  the  words  "other  iuslru- 
ment,"  if  otherwise  construed. 
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Appeal  from  superior  court,  King  county; 
O.  Jacobs,  Judge. 

Information  against  W.  H.  Heaton  and 
another  for  forgery.  From  an  order  sustain- 
ing a  geuerai  demmTer  to  the  information,  the 
state  appeals.     Affirmed. 

James  F.  McElroy  and  John  B.  Hart,  for 
the  State.  John  F.  Dore,  Daniel  T.  Cross,  and 
John  S.  Croclcett,  for  respondents. 

GORDON,  J.  This  appeal  is  by  the  state, 
and  is  from  an  order  of  the  superior  com-t  of 
King  county  sustaining  a  general  demurrer  to 
an  Information  charging  respondents  with  ut- 
tering a  forged  Instrument.  The  charging 
part  of  the  Information  is  as  follows:  ''Tuey, 
the  said  W.  H.  Heaton  and  F.  S.  Kinney,  in 
the  county  of  King,  state  of  Washington,  on 
or  about  the  30th  day  of  April,  A.  D.  18u6, 
and  within  three  years  previous  to  the  filing  of 
this  information,  tlien  and  there  being,  did 
then  and  there  willfully,  knowingly,  falsely, 
fraudulently,  unlawfully,  and  feloniously  utter 
and  publish  as  true  to  the  county  of  King,  the 
same  being  a  body  corporate  uniier  the  laws 
of  the  state  of  Washington,  and  duly  existing 
as  such,  and  to  the  board  of  county  commis- 
sioners duly  elected,  qualified,  and  acting  as 
such  in  and  for  King  county,  and  to  one  Fred 
Gasch,  a  certain  forged,  false,  and  counter- 
feited writing  <m  paper,  the  same  being  an 
instrument  in  writing  and  an  order  certifying 
that  certain  labor  had  been  done  for  and  on 
behalf  of  said  King  county,  and  that  the 
amount  due  the  person,  or  purported  person, 
which  was  then  and  there  in  said  certlilcate 
certified  to  have  performed  said  labor,  was  the 
sum  of  ninety  ($90.00)  dollais.  Said  written 
instniment  or  order,  with  the  indorsement 
thereon.  In  its  tenor  and  efCect  Is  as  follows, 
to  wit:  On  the  outside  iwrUon  is  'Certificate 
No.  1,'  and  following  said  'Certificate  No.  1' 
appears:  'I  hereby  certify  on  honor  that  I 
liave  furnished  labor  amounting  to  $9t).00,  for 
which  the  within  account  is  rendered;    that 

have  not  received  payment  of  same,  or 

any  part  thereof;  and  that  said  account  is 
justiy  due  me  from  King  county.  Levi 
Hays.'  Immediately  above  'Certificate  No.  1' 
appears  the  following:  'Audited.  Charged. 
Warrant  No.  6,8&t.  Road  and  Bridge  Fund. 
Road  District  No.  16,  Commissioner's  Dis- 
trict No.  3.  Claim  of  Levi  Hays  for  labor, 
road  No.  80,  amount  claimed  $U0.00,  allowed 
in  the  .sum  of  $90.00  by  Fred  Gasoh,  chairman 
Ijoard  of  county  commissioners.  King  county, 
state  of  Washington,  May  7th,  18»o.'  Im- 
mediately under  said  'Certificate  No.  1'  ap- 
pears the  following:  'Certificate  No.  2.'  'I 
hereby  certify  on  honor  that  the  within  de- 
scribed labor  has  been  performed.  P.  S.  Kiu- 
ney.  Overseer  Road  District  No.  16.'  'I  here- 
by authorize  payment  of  this  claim.  W.  H. 
Heaton,  CommLssioner's  District  No.  — .'  On 
the  reverse  outside  of  said  written  instrument 
appear  certain  printed  directions  for  the  fill- 
ing in  of  said  written  Instrument,  together 
with  a  copy  of  a  certain  section  of  a  certain 


act  of  the  legislature  of  the  state  of  Wash- 
ington. On  the  reverse  inside  of  said  certif- 
icate appear  certain  printed  db^ctions,  and 
also  a  certain  form  for  the  assignment  thereof, 
together  with  the  following:  'Renton,  April 
— ,  1806.     County  of  Ktog  to  Levi  Hays,  Dr.. 

Road  Fund.      Road   District   No.   16. 

Commissioner's  District  No.  3.  In  grubbing 
and  grading  150  rods  of  road  No.  80,  near 
town  of  Renton,  at  60c.  per  rod,  $90.00.' 
And  they,  the  said  W.  H.  Heaton  and  the 
said  F.  S.  Kinney,  then  and  there  being,  did 
then  and  there  well  know  the  said  instrument 
In  writing  to  be  false,  forged,  and  counter- 
feited, and  that  the  signature  or  purported 
signature  of  the  said  Levi  Hays  to  said  in- 
strument, as  aforesaid,  was  false,  forged,  and 
counterfeited,  and  that  the  county  of  Kins 
was  not  indebted  to  the  said  Levi  Hays  in 
any  sum  or  for  any  purpose  whatsoever,  and 
that  the  said  Levi  Hays  was  then  and  there 
a  fictitious  person,  and  the  same  was  then  and 
there  so  uttered  by  the  said  W.  H.  Heaton 
and  the  said  F.  8.  Khiney  with  the  Intent  then 
and  there  to  injure  and  defraud  the  said  coun- 
ty of  King,  the  same  being  a  body  corporate 
as  aforesaid,  together  with  other  persons  now 
unknown." 

Among  other  contentions  of  the  respond- 
ents. It  is  urged  tliat  the  Instrument  desiTil)- 
ed  In  the  information  is  not  the  subject  of 
forgeiy.  The  instrument  Is,  at  most,  a  mere 
account  or  claim  fw  services  purporting  to 
have  been  rendered  King  county.  Se.tou 
63  of  the  Penal  Code  Is  as  follows:  "Every 
person  who  shall  falsely  make,  or  assist  to 
make,  deface,  destroy,  alter,  forge  or  coimter- 
feit,  or  cause  to  be  falsely  made,  defaced,  de- 
stroyed, altered,  forged,  or  counterfeited,  any 
r«!ord,  deed,  wlU,  codicil,  bond,  writing  obliga- 
tmy,  promissory  note  for  money  or  property, 
receipt  for  property,  power  of  attorney,  certifi- 
cate of  a  Justice  of  the  peace  or  other  public 
officer,  auditor's  warrant,  treasury  note,  county 
order,  acceptance  or  Indoi-sement  of  any  bill  of 
exchange,  promissory  note,  draft  or  order,  or 
assignment  of  any  bond,  writing  obligatory,  or 
promls.sory  note  for  money  or  property,  or  any 
other  instrument  in  writhig,  or  any  brand  pre- 
scribed by  law  on  tobacco,  beef,  bacon  or  pork 
cask,  lard  keg  or  barrel,  salt-barrel,  or  hay-bale, 
or  any  person  who  shall  utter  or  publish  as 
true  any  such  Instrument,  knowing  the  same 
to  be  false,  defaced,  altered,  forged,  or  counter- 
felted,  with  Intent  to  defraud  any  person,  bjdy 
politic  or  corporate,  shall  be  deemed  guilty  of 
forgery,  and  on  conviction  thereof  shall  be  Im- 
prisoned in  the  penitentiary  not  more  than 
fourteen  years  nor  less  than  one  year,  and  be 
fined  in  any  sum  not  exceeding  five  thousand 
dollars."  It  will  be  observed  by  a  reading 
of  the  foregoing  section  that  the  instrument 
.set  forth  in  this  information  is  not  of  the 
cla.ss  specially  enumerated.  It  must  therefore, 
if  within  Uie  statute  at  ail,  fall  within  the 
words  "or  any  other  Instrument  In  writing." 
Tlie  section  Is  singularly  and  inartiflcially 
drawn,  but  we  think  that  the  clause  "or  other 
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Instrnment  ia  writing"  rdstea  to  and  haa 
"UBlgmnent"  aa  Its  antecedent,  and  a  gram- 
matical Interpretation  of  the  section  discloses 
tliat  it  ia  the  forging  or  ottering  of  an  "as- 
signment" of  sncta  "other  instrument  in  writ- 
ing," and  not  the  forging  or  uttering  of  audi 
instrument  Itself,  which  ia  made  nnlawfuL 
Aside  from  this,  we  thinlc  that  the  words  "oth- 
er instrument  in  writing"  cannot  be  con- 
strued to  indnde  a  mere  accoimt  as  the  sub- 
ject of  forgery.  Boarler  says  the  term  "in- 
strument" "Includes  bills,  bonds,  conveyances, 
leases,  mortgages,  promissory  notes,  and  wills, 
but  scarcely  accounts,  ordinary  letters,  or 
memoranda."  1  Bouy.  Law  Diet  p.  815. 
In  Anderson's  Law  Dictionary,  at  page  &S>5, 
It  is  said  that  the  expression  "writlen  in- 
strument," ot  "instrument  in  writing,"  "does 
not  comprehend  all  written  papers,"  and 
'^scarcely  Includes  accounts,  letters  In  ordi- 
nary correspondence,  memoranda,  and  similar 
writings  with  respect  to  which  the  creation 
of  evidence  to  bind  the  party,  or  the  establish- 
ment of  an  obligation  or  title,  is  not  the  pri- 
mary motive."  See,  also.  State  t.  Kelscy, 
44  N.  J.  Law,  1;  Hanklnson  v.  Page.  31  Fed. 
184.  We  thinlc  that,  within  tlie  rule  of  nos- 
citur  a  Boclls,  the  words  "or  any  otber  Instru- 
ment In  writing,"  as  found  in  the  section 
under  consideration,  must  be  construed  to 
mean  instruments  of  lili^e  character  with 
"bond,  writing  oblljfatory,  or  promissory  note 
tar  money,"  and  their  meaning  cannot  be  ex- 
tended so  as  to  include  a  mere  paper,  which 
creates  no  obligation,  and  Is  of  Itself  neither 
an  evidence  of  debt  or  of  title.  Counsel  for 
respondents  seem  to  concede  that  their  clients 
might  be  proceeded  against  under  the  statute 
relating  to  false  pretenses,  but,  as  that  ques- 
tion is  not  Involved  in  this  appeal,  it  would 
be  unprofitable  to  discuss  it  The  order  of 
the  superior  court  sustaining  the  demmT«: 
was  right  and  it  Is  atUrmed. 

SCOTT.  O.  J.,  and  ANDERS  and  RBAVTS. 
JJ..  concur.  DUNBAR,  J.,  did  not  alt  at  the 
bearing. 


a?  Wash.  277) 

BENTON  et  al.  t.  JOHNCOX  et  a!.  > 

^Supreme  Court  of  Washington.    July  2,  1897.) 

Natchal.   Water   Coi'RSKs — Riparian   RioaTs — 
OovMON  Law — Whb:?  Riohts  Attach. 

1.  The  common-law  doctrine  touching  riparian 
rights  is  not  within  any  of  the  exceptions  speci- 
fied in  Laws  1863,  p.  68,  as  amended  by  Code 
Proc.  {  108,  providing  that  the  common  Inw,  so 
far  as  it  is  not  inconsistent  with  the  constitution 
and  laws  of  the  United  Stntes  and  the  organic 
act  and  laws  of  Washington,  nor  incompatible 
with  the  institutions  and  condition  of  society  "in 
this  state."  slinll  be  the  rule  of  decision  in  all 
the  rourts  of  the  state;  and  hence  such  doctrine 
applies  to  the  arid  portions  of  the  state. 

2.  Such  doctrine  was  not  made  inapplicable  to 
Tnkima  county  by  Laws  1873,  p.  520,  entitled 
"An  act  regulating  irrigation  and  water  risbts  in 
the  county  of  Yaliima,  Washington  Territory," 
•o  far  as  concerned  riparian  owners,  who  by  such 
act  (section  1)  were  entitled  to  the  use  of  the 
water  of  Ahtanum  river  "to  the  full  extent  of  the 


son  thereof,"  and  whose  rights  bsd  attnched  bo- 
fore  such  act  was  passed,  especially  since  the 
doctrine  of  appropriation  applies  only  to  publle 
lands. 

3.  The  riparian  rigfats  of  a  patentee  of  the 
goTemmeot  attadi  at  the  very  inception  of  his 
title,  and  will  be  protected  as  against  subsequent 
appropriation  of  the  water  naturally  flowing  over 
the  land. 

Appeal  from  superior  court,  Yakima  county; 
Sol  Smith,  Judge. 

Action  by  H.  M.  Benton  against  Philip  A. 
Johncox  and  others  for  an  injunction,  with 
which  was  consolidated  three  otber  cases  In 
which  similar  relief  was  sought  and  In  which 
persons  not  originally  parties  Intervened  and 
joined  the  plalntitrs  In  claiming  the  relief 
sought  From  a  decree  In  favor  of  plaintiCfs, 
defendants  appeal.    Affirmed. 

3.  B.  Reavls  and  L  P.  Bnglehart,  for  appel- 
lants. D.  J.  Crowley  and  Whltson  ft  Parlier, 
for  respondents. 

ANDHRS,  3.  An  action  was  Instituted  In 
the  superior  court  of  Yakima  county  by  tha 
plaintlir  Benton,  a  riparian  proprietor  on  the 
Ahtanum  river,  in  said  county,  to  restrain 
certain  of  the  appellants  from  diverting  the 
waters  of  said  stream,  and  conducting  the 
same  to  and  upon  their  land,  situated  at  a  dis- 
tance therefrom,  for  the  purposes  of  Irrigation. 
Three  separate  actions  were  also  commenced 
by  other  parties,  seeking  similar  relief;  and 
by  stipulation  of  all  the  parties,  and  an  oi^ 
der  of  the  court,  all  of  those  causes  were  con- 
solidated and  tried  In  this  action.  Many 
riparian  owners  became  parties  by  interven- 
tion, and  Joined  the  plaintifTs  hi  claiming  th« 
relief  sought  by  them,  and  the  defendants  In 
the  several  causes  were  all  made  defendants 
In  the  consolidated  case.  The  complaint  In 
eacb  case,  briefly  stated,  alleges  riparian  own- 
ership on  the  part  of  the  pUintlfF,  and  appro- 
priation of  the  water,  and  the  date  thereof, 
and  the  use  of  the  water  for  Irrigation,  and 
Its  diversion  by  the  defendants.  Each  of  the 
nonrlpartan  landowners  alleges  ownership  of 
lands,  and  appropriation  and  use  of  the  w.tter 
for  Irrigation,  and  date  of  such  appropriation, 
and  the  making  of  valuable  Improvements  on 
the  land.  And  each  party  to  the  action  avers 
that  his  land,  without  artificial  irrigation,  la 
arid  and  unproductive,  and  prays  that  he  may 
be  decreed  entitled  to  a  certain  specified  quan- 
tity of  water  for  the  purpose  of  Irrigating  his 
premises.  The  action  involves  the  rights  of 
a  multitude  of  farmers  located  on  the  banks 
of  the  river,  as  well  as  those  of  a  great  num- 
ber of  nonrlparlan  landowners.  The  evi- 
dence preserved  In  the  record  Is  exceedingly 
voluminous,  but  the  facts  deduced  therefrom 
and  stated  by  the  court  are  so  satisfactory  to 
counsel  that  we  have  Ijeen  relieved  of  the 
labor  of  examining  it  In  detail.  Of  the  91 
findings  of  fact  made  by  the  court  none  oi 
any  special  importance  Is  disputed  by  counsel 
for  appellants.  The  trial  court  awarded  a 
pei^etual  Injunction  restraining  each  and  ev- 
er/ of  the  nonrlparlan  owners  of  land  from 
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diverting  or  Inteiferlng  with  the  water  of  the 
river.  Appellants  excepted  to  the  conclusions 
of  law  as  announced  by  the  c-ourt,  and  to  tlie 
whole  decree,  as  founded  on  erroneous  con- 
clusions of  law,  and  here  Insist  that  the  rights 
of  all  parties  should  be  determined  by  this 
court  by  the  application  of  the  doctrine  of 
appropriation.  In  accordance  with  the  facts 
found  by  the  superior  court.  It  may  be  stat- 
ed generally  that  the  court  found  from  the 
evidence  the  date  when  each  party  settled  up- 
on his  land  and  took  the  Initiatory  step  in  the 
acquisition  of  title  thereto,  as  well  as  the  date 
at  which  he  appropriated  the  water  for  agri- 
cultural purposes.  While  the  court  recogniz- 
ed the  existence  in  this  state  of  the  doctrine 
of  prior  appropriation,  It  nevertheless  held 
that  the  plaintiff  and  plalntlflf  Inten-eners, 
who  settled  upon  their  respective  lands,  and 
acquired  their  title  thereto  by  complying 
with  the  laws  of  the  United  States,  and  ap- 
propriated and  used  the  water  of  the  stream 
for  Irrigation  and  domestic  purposes,  prior  to 
the  diversion  by  appellants,  were  entitled  to 
have  the  stream  continue  to  flow  as  It  natu- 
rally flowed  through  or  by  their  lands  at  the 
time  their  pos-sessoiy  rights  attached.  In  oth- 
er words,  the  court  held  that  the  respondents 
were  entitled  to  the  common-law  rlglits  of 
riparian  proprietors,  as  against  subsequent 
approprlators  of  the  water,  from  the  date  of 
tltelr  occupancy,  with  Intent  to  acquire  the 
title  of  the  government  in  pursuance  of  law. 
And  this  ruling  of  the  trial  court  was  not  at 
variance  with  the  rule  reiwatcdiy  announced 
b.v  this  court,  and  tlie  teiTltorial  supreme 
court,  except  upon  the  question  as  to  the  date 
at  which  riparian  rights  become  vested  In 
lawful  occupants  of  public  land.  That  such 
rights,  as  well  as  the  right  of  prior  appro- 
priation, Imve  hitherto  been  recognized  In  the 
decisions  In  this  state,  will  be  disclo.s(Ml  by  an 
examination  of  the  following  cases:  Thorpe 
V.  Ditch  Co.,  1  Wash.  St.  rtCAi.  20  Pac.  588;  Ki- 
lls V.  Improvement  Co.,  1  Wash.  St.  572,  21 
Pac.  27;  CSeddls  v.  Parrisli,  1  Wa.^h.  St.  587. 
21  Pac.  314;  Crook  v.  Hewitt,  4  Wash.  749, 
31  Pac.  28;  RIgney  t.  Water  Co.,  0  Wa.sh. 
57C,  38  Pac.  147;  I-saacs  v.  Barber.  10  Wash. 
124,  38  Pac.  871.  Nor  did  the  legislature  dis- 
regard the  rights  of  rliiarian  owners  in  the 
general  act  of  1890  relating  to  appropriation 
of  water  for  Inlgatlon.  1  IIlU's  Code,  i  1718 
et  seq.  On  the  contrary,  8e<;tlons  1761  and 
1774  of  that  act  especially  retrognize  the  ex- 
istence of  riparian  rights,  and  we  do  not  see 
anything  in  that  statute  or  the  subsequent 
act  of  1801  evindng  an  intention  on  the  part 
of  the  legislatiu-e  to  disregard  such  rights. 

But  it  is  most  earnestly  insisted  by  the 
learned  coun.«cel  for  appellants  that  the  com- 
mon-law doctrine  touching  riimrlan  rights  Is 
not  applicable  to  the  arid  portions  of  the  state, 
and  esi)eclally  to  Yakima  county;  and  this 
cf'Urt  Is  now  urged  to  so  decide,  notwithstand- 
ing anything  It  may  heretofore  have  sjiid  to  the 
contrary.  The  legislatmv  of  the  territory  of 
Washington  in  the  year  1SC3  (Laws  1803,  p. 


68)  enacted  that  "tbe  common  law  of  England, 
so  far  as  It  Is  not  repugnant  to,  or  inconsistent 
with,  the  constitution  and  laws  of  tbe  United 
States  and  the  organic  act  and  laws  of  Wash- 
ington territory,  shall  be  the  rule  of  decision  In 
all  the  courts  of  this  territory."  Tbe  language 
of  this  provision  was  changed  by  the  state 
legislature  In  1891  by  omitting  the  words  "of 
England,"  substituting  the  word  "state"  for 
"territory,"  and  inserting  the  clause,  "nor  In- 
compatible with  the  institutions  and  condition 
of  society  in  this  state."  Code  Proc.  $  108. 
But  the  meaning  remains  substantially  the 
same.  It  thus  appears  that  the  common  law 
nuist  be  our  "rule  of  decision,"  unless  this  case 
falls  within  the  exceptions  .specified  in  the 
statute.  Xow,  the  common-law  doctrine  de- 
claratory of  riparian  rights,  as  now  generally 
undei-stood  by  the  courts,  is  not.  In  our  Judg- 
ment, inconsistent  with  the  coiLstltutlon  or  laws 
of  the  United  States  or  of  this  state.  Xor  Is 
it  Incompatible  with  the  condition  of  society  in 
this  state,  unless  it  can  be  .«ald  that  the  right 
of  an  Individual  to  use  and  enjoy  his  own  prop- 
erty is  Incompatible  with  our  condition,— a 
projirsitlon  to  which,  we  apprehend,  no  one 
would  assent  for  a  moment.  It  Is  hold  by 
practically  all  the  better  authorities  that  the 
right  of  the  riparian  owner  to  the  natural  flow 
of  the  stream  l)y  or  across  his  land  In  Its  ac- 
customed channel  Is  an  Incident  to  his  estate, 
and  passes  by  a  grant  of  the  land.  unlcs.s  .«i>e- 
dally  i-eservcd.  It  Is  not  an  easement  In  or 
an  appurtenance  to  the  land,  but,  as  Angell 
says.  Is  as  much  a  part  of  the  soli  as  the  stones 
scattered  over  It.  Ang.  Watercourses,  8  5. 
"By  the  common  law."  says  the  coiu^  In 
I.ux  V.  Haggln,  09  Cal.  25.5,  10  Pac.  7.53,  "the 
right  of  the  riparian  proprietor  to  the  flow  of 
the  stream  Is  inse;inrably  annexed  to  the  soil, 
and  jMisses  with  it,  not  as  an  easement  or  ap- 
purteimuce,  but  as  part  and  parcel  of  it.  Use 
does  not  create  the  right,  and  disuse  cannot 
destroy  or  suspend  It.  Tlie  right  in  each  ex- 
tends to  the  natural  and  usual  flow  of  all  the 
water,  unless  where  the  qiiantlty  lias  been 
diminished  as  a  consequence  of  the  reasonable 
application  of  It  by  other  riparian  owners  for 
purposes  hereafter  to  be  mentioned."  And 
one  of  the  purposes  thereafter  mentioned  was 
Inlgatlon.  In  Washburn  on  Easements  and 
Servitudes  (4th  Ed.,  pp.  310,  317).  the  learned 
author  sa.vs:  "The  right  of  enjoying  this  flow 
without  disturbance  or  interruption  by  any 
other  proprietor  Is  one  jure  naturae,  and  is  an 
incident  of  property  in  the  land,  not  an  ap- 
purtenance to  It,  like  the  right  he  lias  to  enjoy 
the  soil  Itself,  in  its  natural  stale,  unaffected  by 
the  tortious  acts  of  a  neighboring  landowner. 
It  is  an  inseparable  incident  to  the  ownership 
of  land,  made  by  an  inflexible  rule  of  law 
an  absolute  and  fixed  right,  and  can  only  be 
lost  by  grant  or  twenty  years'  adverse  possr-es- 
sion."  (In  this  state,  by  statute,  an  avlvei-s^' 
possession  for  10  yeai-s  woull  destroy  t'-e 
right.)  And  the  law  on  this  si;l),1(  it  's  i.-"  1 
down  by  Prof.  I'omeroy  in  Iaii;,'<ia.!:<'  i  <i  - 
cUar  and  explicit.     He  s.iys:     ''i. J 
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the  Btream,  and  of  the  water  flowing  through 
It,  forms  a  part  of  the  rights  Incident  to  and 
Involred  In  the  ownership  of  the  lands  ui)on  Its 
bordera.  This  Is  the  principle  recognized  by 
the  coinnMn  law,  and  wlilch  should  l)e  recog- 
nized by  any  auxiliary  legislation.  It  Is,  more- 
over, a  natural  law,  an  Inevitable  fact,  which 
no  legislation  can  change.  Any  statute  deny- 
ing this  fact  simply  attempts  an  Impossibility." 
Pom.  Rip.  KIghts,  f  152. 

While  the  doctrine  announced  by  the  fore- 
going authorities  has  never,  so  far  as  we  are 
advised,  been  directly  denied.  It  has  been  ap- 
parently ignored  by  the  courts  In  some  of  the 
Pacific  states  and  territories,  on  the  theory 
that  the  principles  and  rules  of  the  common 
law  respecting  the  rights  of  private  riparian 
owners  were  inapplicable  to  the  condition  and 
necesslUes  of  the  people  of  the  particular  lo- 
calities where  the  causes  of  action  arose. 
Coffin  V.  Ditch  Co.,  6  Colo.  44«;  Drake  v. 
£:arhart  (Idaho)  23  Pac.  .')42;  Stowell  v.  .lohn- 
son  (Utah)  20  Pac.  2!»0;  Mover  v.  Preston 
tVVyo.)  44  Pac.  845;  Clonph  v.  Wing  (Ariz.) 
17  Pac.  453;  Trambley  r.  I>uterman  (N.  M.) 
27  Pac.  312.  But  the  legislatures  of  those 
states  and  territories  have  attempted  to  alwl- 
ish  the  common-law  doctrine  relative  to  pri-  , 
vate  pn>perty  In  water  courses  and  to  rii>arian  I 
rights  generally.  Pom.  Rip.  Rights.  §  1(M>.  j 
And  the  decisions  above  clte<l  are  presumably  ! 
in  accordance  with  the  local  statutes,  though 
some  of  them.  It  appears,  were  grounded  sole- 
ly on  the  assumption  that  the  rules  of  the 
common  law  were  Inapplicable,  by  reason  of 
the  aridity  of  the  soil  and  the  conswinent  ne- 
cessity for  extensive  Irrigation.  But  how 
it  can  be  held  that  that  which  l.s  un  Insepara- 
ble incident  to  the  ownership  of  land  In  the 
Atlantic  states  and  the  Mississippi  valley  is 
not  such  an  Incident  in  this  or  any  other  of 
the  Pacillc  .states,  we  are  unable  clearly  to 
comprehend.  It  certainly  cannot  be  tme 
that  a  difference  In  climatic  conditions  or 
geographical  position  can  operate  to  deprive 
one  of  a  right  of  property  vested  In  him  by 
a  well-settled  rule  of  common  law.  The 
mere  fact  that  the  appellants  will  not  be  able 
to  occupy  or  cultivate  their  lands  as  they 
heretofore  have  done  unless  they  can  irrigate 
them  with  water  taken  from  the  Ahtanum 
river  Is  no  sufliclent  reason  for  depriving 
the  respondents,  who  settled  upon  that  stream 
In  pursuance  of  the  laws  of  the  TTnited 
states,  of  the  natural  rights  Incident  to  their 
more  advantageous  location.  The  necessities 
of  one  man,  or  of  any  number  of  men,  can- 
not Justify  the  taking  of  anotlier's  proi)er- 
ty  without  bis  con-sent,  and  without  com- 
I>ensatlon.  If  it  be  true,  as  dalmefl  by  ap- 
I)eUants,  that,  If  the  Judgment  of  the  court 
below  is  aftlmied,  their  lands  will  again  be- 
come a  barren  waste,  and  cease  to  "blossom 
as  the  rose,"  It  is  equally  true  that,  if  the 
waters  of  the  river  are  diverted  from  its 
cliannel,  tlie  premises  of  tlie  respondents  will 
iK'Come  unproductive  and  utterly  worthless. 
'■The  aridity  of  the  soil  and  ah:  being  made 
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the  test,  the  greater  Ije  aridity  the  greater 
the  Injury  done  to  the  riparian  proprietors  be- 
low by  the  entire  diversion  of  the  stream,  and 
the  greater  the  need  of  the  riparian  proprietor 
the  stronger  the  reason  for  depriving  him  of 
the  water.  It  would  liardly  be  a  satisfactory 
reason  for  depriving  riparian  lands  of  all  bene- 
fit from  the  flow  that  they  would  thereby  be- 
come utterly  unfit  for  cultivation  or  pastm*- 
age,  while  much  of  the  water  diverted  must 
necessarily  he  dissipated."  McKinstiy,  J.,  In 
Lux  V.  Ilaggin,  supra.  The  question  of  the 
appllcnbility  of  the  common  law  In  controver- 
mes  respecting  water  rights  in  the  mineral 
districts  of  Califomla  was  lucidly  discussed 
by  Chief  Justice  Sanderson  In  Hill  v.  Smith, 
27  Cal.,  at  iiage  482.  With  reference  to  the 
charge  of  the  trial  court,  which  seemed  to  be 
based  on  an  erroneous  view  of  the  law  with 
respect  to  the  rights  of  miners  and  ditch  own- 
ers using  the  water  of  a  sti'eam  for  mining 
purposes,  the  learned  chief  justice  said:  "This 
is  due  In  a  great  measure,  doubtle«is,  to  the 
notion,  which  has  become  quite  prevalent, 
that  the  rules  of  the  common  law  touching 
water  rights  have  been  materially  modified  in 
this  state,  upon  the  theory  that  they  were 
inapplicable  to  the  conditioas  found  to  exist 
here,  and  therefore  lnade<iuate  to  a  Just  and 
fair  determination  of  controversies  touchini; 
such  rights.  This  notion  Is  without  any  sub- 
stantial foundation.  The  reasons  which  con- 
stitute the  gromulwork  of  the  common  law 
upon  this  subject  remain  tmdisturljed.  The 
conditions  to  which  we  are  called  upon  to  ap- 
ply them  an;  changed,  and  not  the  i-ules 
themselves.  The  maxim,  'Sic  utere  tuo  ut 
alienum  uon  Iredas,'  upon  which  they  are 
grounded,  has  lost  none  of  its  goveriUng 
force.  On  the  contrarj'.  It  remains  now,  and 
in  the  miuiuK  regions  of  this  state,  as  oi)ei'- 
atlve  a  test  of  the  lawful  use  of  water  as  at 
any  time  In  the  past,  or  In  any  other  country. 
When  the  law  declares  that  a  riparian  pro- 
prietor is  entitled  to  liave  the  water  of  a 
stream  flow  In  Its  natural  channel,— ubi  ciirrere 
solebat,— witliout  diniinutiou  or  alteration,  it 
does  so  IXH-ause  Its  flow  Imparts  fertiUty  to 
his  land,  and  because  water  in  Its  pure  state 
is  indispensable  for  domestic  uses.  But  this 
rule  is  not  applicable  to  miners  and  ditch 
owners,  simply  because  the  conditions  uix>u 
which  It  is  founded  do  not  exist  in  their  case. 
They  seek  the  water  for  a  particular  purjiose, 
which  is  not  only  compatible  with  its  diver- 
sion from  Its  natural  channel,  but  more  fre- 
quently necessitates  such  diversion,  and  more- 
over does  not  require  the  water  in  a  pure 
state  in  order  to  insure  Its  reasonable  and 
lK>neficial  use."  In  Abrhison  v.  I'eterson,  2i> 
Wall.  .■'>07,  the  8U))reni(>  court  of  the  United 
States  state<l,  as  claimed  by  appellants,  that, 
as  resiH>cts  the  use  of  water  for  mining  pur- 
I)oses.  the  dm-trlnes  of  the  common  law  de- 
claratory of  the  rights  of  riparian  owners 
were,  at  an  early  day  after  the  discovery  of 
gold,  found  to  be  Inapplicable,  or  ai>plicable 
only  in  a  very  limited  extent,  to  the  nwessi- 
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ties  of  miners,  and  Inadequate  to  their  pro- 
twtion.  That  action  was  brought  by  parties 
who  were  ditch  owners,  for  an  injunction  to 
restrain  the  defendants  from  carrying  on  cer- 
tain mining  operations  on  Ten-Mile  creek.  In 
Montana,  and  the  question  of  riparian  rights 
does  not  seem  to  have  been  involved  therein. 
In  fact,  in  the  course  of  the  opinion  it  Is  ob- 
Korved  that  "the  government  being  the  sole 
|)roprietor  of  all  the  public  lands,  whether 
bordering  on  streams  or  otherwise,  there  was 
no  occasion  for  the  application  of  the  common- 
law  doctrine  of  riparian  proprietorship  in  re- 
sjxict  to  the  waters  of  those  streams," — mean- 
ing the  streams  on  the  public  lauds,  the  wa- 
ters of  which  were  subject  to  appropriation 
and  use  under  the  customs  obtaining  among 
miners.  In  Basey  t.  Gallagher,  Id.  070,  the 
question  on  the  merits  In  the  case,  as  stated 
by  the  court,  was  whether  a  right  to  run- 
ning waters  on  public  land  of  the  United 
States  for  the  puri^oses  of  irrigation  could  be 
acquired  by  prior  appropriation,  as  against 
parties  not  having  the  title  of  the  govern- 
ment, and  the  court  held  that  it  could.  Hut 
tlie  riuestlon  of  riparian  rights  was  not  In  the 
cane,  and  the  court  Sijid  that:  "Neither  party 
lias  any  title  from  the  United  States.  No 
<luestion  as  to  the  rights  of  riparian  proprie- 
tors can,  therefore,  arise.  It  will  be  time 
enough  to  consider  those  rights  when  either 
of  the  parties  has  obtained  a  patent  from  the 
government  At  present  both  parties  stand 
upon  the  same  footing.  Neither  can  allege 
that  the  other  Is  a  trespasser  against  the  gov- 
ernment without  at  the  same  time  invalidat- 
ing bis  own  claim."  But  in  the  later  case  of 
Sturr  V.  Beck,  133  U.  S.  541,  10  Sup.  Ct  350, 
the  question  as  to  the  rights  of  the  riparian 
proprietor  as  against  an  approprlator  of  the 
water  did  arise,  and  was  determined  by  the 
court.  The  facts  were  that  one  .Tohn  Smith 
settled  on  a  tract  of  government  land  in  the 
territory  of  Dakota  in  March,  1877,  and  con- 
tinued to  reside  thereon  until  he  sold  and  con- 
veyed it  by  warranty  deed  to  one  Beck.  He 
made  his  homestead  application  or  entry  on 
March  25,  1879,  and  his  flnal  proof  May  10, 
1883,  and  receivwl  a  patent  from  the  United 
States.  The  waters  of  a  certain  creek  flow- 
ed In  its  natural  channel  across  Smith's  home- 
stead, and  in  May,  1880,  Sturr  went  upon 
that  homstead,  located  a  water  right  thereon, 
and  constnfcted  a  ditch  by  which  the  waters 
of  the  cieek  were  diverted  to  his  own  land. 
Beck  went  into  possession  under  his  deed  from 
Smith,  and  in  1886  notified  Sturr  to  cease  di- 
verting the  water  and  maintaining  the  ditch, 
whereupon  Sturr  commenced  an  action  to  en- 
.loin  Bcvk  from  interfering  with  his  nlleged 
water  right  and  ditch,  and  the  use  of  the  wa- 
ter of  the  creek.  Sturr  claimed  the  right  to 
divert  and  use  the  waters  of  the  stream  for 
tlie  puri)o»es  of  Irrigation  by  virtue  of  u  prior 
iipproiH-lation,  and  Beck  defended  and  asked 
nttirniatlve  relief  on  the  ground  of  riparian 
ouiM'rshlp.  It  will  thus  he  seen  that  the 
question  there  raised  was  Ideutically  the  same 


as  that  which  Is  presented  for  determination 
here.  In  that  case  it  appeared  ttiat  neither 
Smith  nor  bis  grantee.  Beck,  had  ever  divert- 
ed the  waters  of  the  creek  from  the  natural 
channel  prior  to  the  location  of  the  alleged 
water  right  by  Sturr;  but  the  court  unani- 
mously held  that  Smith's  patent  rehitcd  back 
to  the  date  of  bis  homestead  tiling,  and  cut 
off  completely  the  alleged  claim  of  Sturr.  The 
learned  chief  Justice,  in  delivering  the  opinion 
of  the  court,  after  referring  to  the  act  of  con- 
giess  of  July  26,  18«(;  (Hev.  St.  8  2;c«»).  and 
the  amendatory  act  of  1870,  and  quoting  from 
the  opinion  in  Atchison  v.  Peterson,  supra, 
said:  "VVhen,  however,  the  government 
ceases  to  be  the  sole  proprietor,  the  right  of 
the  riparian  owner  attaches,  and  cannot  be 
Bul)sequently  Invaded.  As  the  riparian  owner 
has  the  right  to  have  the  water  flow  ut  cxu"- 
rere  solebat,  undiminished  except  by  reasona- 
ble consumption  of  upper  proprietors,  and  no 
subsequent  attempt  to  take  the  water  only 
can  override  the  prior  appropriation  of  lx>th 
land  and  water,  it  would  seem  reasonable 
that  lawful  riparian  occupancy  with  intent 
to  appropriate  the  land  should  have  the  same 
effect."  And  after  quoting  certain  sections 
of  the  Civil  Code  of  Dakota,  and  setting  out 
the  local  custom  of  diverting  and  appropriat- 
ing the  waters  of  flowing  streams  for  the  pur- 
pose of  irrigation,  he  concluded  the  opinion 
in  the  following  language:  "The  question  is 
not  as  to  the  extent  of  Smith's  Interest  In  the 
homestead  as  against  the  government,  but 
whether,  as  against  Sturr,  his  lawful  occu- 
pancy under  settlement  and  entry  was  not  a 
prior  appropriation,  which  Sturr  could  not 
displace.  We  have  no  doubt  It  was,  and 
agree  with  the  brief  and  comprehensive  opin- 
ion of  the  supreme  court  to  that  effect."  It 
seems  to  us  that  the  soundness  of  that  de- 
cision can  scarcely  be  doubted.  While  the 
court  fully  recognized  the  doctrine  of  prior 
appropriation  of  water  on  the  public  lands, 
in  accordance  with  the  local  customs,  laws,  and 
decisions  of  courts,  it  annoimced  and  estab- 
lished the  Just  and  equitable  rule  that  the 
riparian  rights  of  a  patentee  of  the  govern- 
ment attach,  by  relation,  at  the  very  incep- 
tion of  his  title,  and  will  be  protected  as 
against  subsequent  appropriation  of  the  wa- 
ter naturally  flowing  over  the  land.  That 
case.  It  would  seem,  settles  the  law  adverse- 
ly to  the  contention  of  the  appellants  in  this 
case.  The  doctrine  that  the  rights  of  a  pat- 
entee or  grantee  of  the  government  relate 
back  to  the  first  act  of  tlie  settler  necessary 
in  the  proceedings  to  acquire  title  is  also  an- 
nounced in  the  following  cases:  Shepley  v. 
Cowan,  91  U.  S.  330;  Ijiraen  v.  Navigation 
Cx).  (Or.)  23  Pac.  074;  Faull  v.  Cooke  (Or.)  Iti 
Pac.  662.  See,  also.  Kin.  Irr.  $  210;  Mining 
Co.  V.  Dangberg,  2  Sawy.  450,  Fed.  Cas  No. 
14,370. 

The  trial  court  In  this  case  followed  the  rule 
laid  down  in  the  case  of  StuiT  v.  Beck,  and  oth- 
er cases  alwve  refcrrcnl  to,  and  in  so  doing,  we 
think,  committed  no  error.    But  it  is  claimed 
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by  appellairta  tbat  tbe  act  of  the  territorial  \eg- 
lalature  entitled  "An  act  regnlatliig  IrrlgatloD 
and  water  rigbta  In  tbe  county  of  Yakima, 
Washington  territoty"  (Law*  187S,  p.  520),  ful- 
ly authorised  them  to  divert  and  use  the  waters 
of  the  Ahtanum  river  aa  they  had  done.  It 
la  perhaps  sufficient  to  say  with  reference  to 
that  act  that  the  rights  of  many  of  the  re- 
spondents who  own  riparian  lands  had  at- 
tached, under  tbe  law  as  annoimced  In  the  Sturr 
Case,  prior  to  its  passage,  and  were  therefore 
In  no  wise  affected  by  it.  And  besides  by  the 
first  section  of  that  act  the  respondents  were 
entitled  to  the  use  of  tbe  water  for  the  pur- 
pose of  Irrigating  their  lands  "to  the  full  ex- 
tent of  the  soli  thereof."  Moreover,  the  doc- 
trine of  appropriation  applies  only  to  public 
lands,  and  when  such  lands  cease  to  be  public, 
and  become  private,  prop«ty  It  la  no  longer  ap- 
plicable. Gould,  Waters,  9  240;  Pom.  Rip. 
Rights,  I  80;  Curtis  v.  Water  Co.  (Or.)  23  Pac. 
808.  It  was  <or  the  purpose  of  protecting  tbe 
rights  of  approprlators  of  water  for  benefldal 
uses  on  the  public  lands  which  had  vested  and 
accrued,  by  virtue  of  local  customs,  laws,  and 
decisions  of  tbe  courts,  that  the  ninth  sectl<Mi 
of  the  act  of  congress  of  July  28.  1866,  the 
substance  of  which  Is  included  in  section  2338 
of  tbe  Revised  Statutes,  was  enacted.  It  was 
apparent  to  congress,  and.  Indeed,  to  every  one, 
that  neither  local  customs  nor  state  laws  or 
decisions  of  state  courts  could  vest  the  title  to 
public  land  or  water  In  private  Individuals 
without  the  sanction  of  the  owner,  viz.  the 
United  States.  The  government,  being  the 
ade  proprietor,  had  the  right  to  permit  tbe  wa- 
ter to  be  taken  and  diverted  from  its  riparian 
lands;  but,  when  it  disposed  of  land  vrithout  re- 
serving the  water,  the  latter  passed  to  its  gran- 
tee free  from  Interference  thereafter  by  the 
grantor.  "The  object  of  the  section  [Rev. 
St.  I  2380]  was  to  give  the  sanction  of  the 
United  States,  tbe  proprietor  of  tbe  lands,  to 
possessory  rights  which  had  previously  rested 
solely  upon  the  local  customs,  laws,  and  de- 
cisions of  tbe  courts,  and  to  prevent  such  rights 
from  being  lost  on  a  sale  of  the  lands."  Jen- 
nison  V.  Kirk,  S6  U.  8.  4«S6,  467. 

It  is  suggested  on  behalf  of  the  appellants 
that  the  use  of  water  for  irrigation  was  prac- 
tically unlmown  to  the  common  law.  But, 
while  It  may  be  true  that  it  is  seldom  neces- 
sary or  desirable  to  Irrigate  land  in  England  by 
artificial  means,  yet  it  appears  that  a  reason- 
able use  of  running  streams  for  that  purpose 
tqr  riparian  proprietors  is  recognized  by  tbe 
courts  of  that  country.  It  is  expressly  so  stat- 
ed in  Qouid  on  Waters  (section  217),  where  a 
number  of  E^ngllsb  cases  are  cited;  and  In 
Pomeroy  on  Riparian  Rights  (section  125)  it  Is 
declared  that  the  common-law  rule  that  every 
riparian  proprietor  has  an  equal  right  to  the  use 
of  water  as  It  Is  accustomed  to  flow,  without 
diminution  or  alteration,  is  subject  to  tbe  well- 
recognized  limitation  that  each  owner  may 
make  a  reasonable  use  of  the  water  for  do- 
mestic, agricultural,  and  manufncturlns  pur- 
poses; and  the  author  there  cites  several  fing- 


Ush  and  many  American  decisions  in  support 
of  that  declaration.  See,  also,  2  Waabb^  Real 
Prop.  (5tb  Bd.)  pp.  867,  368;  Gould,  Waters, 
i  206;  Lnx  t.  Haggin,  supra,  and  cases  cited; 
Mhiing  Co.  ▼.  Ferris,  2  Sawy.  177,  Fed.  Caa. 
Na  14,371.  A  careful  consideration  of  all  the 
questions  raised  on  this  appeal  discloses  no 
error,  and  tbe  Judgment  Is  tberefore  afflfn\ed. 

SCOTT,  C  J.,  and  GORDON,  J.,  concur. 
DUNBAR  and  REAVIS,  JJ.,  being  disqualified, 
did  not  sit  In  this  case. 
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BARDSLEY  v.  STERNBERG,  Treasurer.* 

(Supreme  Ctourt  of  Washingtou.    June  25,  1807.) 

Uandamub— Qdestions  of  Fact — Citt  Warbasts 
—  Keootiabilitt  —  Estoppel  —  Citt 

TKBASUKBtt  —  ACTBOKITT. 

1.  An  application  for  mandamoa  to  compel  a 
city  treasurer  to  pay  certain  warrants  is  a  proper 
remedy,  though  there  was  a  question  as  to  wheth- 
er they  had  not  tieen  in  fact  previously  paid, 
where  the  material  facts  were  not  controverted, 
but  the  controversy  was  ratlier  as  to  the  construc- 
tion to  be  put  upon  them,  thus  creating  sabstan- 
tially  a  question  of  law,  and  not  of  fact. 

2.  In  mandamus  to  compel  the  payment  of  cer- 
tain warrants  paid  by  the  city  treasurer,  and  re- 
issued l>y  liim,  the  report  of  the  finance  committee 
after  such  reissue,  uiowinft  that  the  funds  ac- 

auired  on  the  reissuance  had  been  transferred  to 
ne  city's  credit,  is  inadmissible  to  estop  the  city, 
where  there  was  no  proof  that,  when  the  report 
was  made,  any  of  the  city  officers,  except  tlie 
treasurer,  knew  that  they  bad  been  paid  and  re- 
issued. 

8.  Where  the  proofs  offered  on  application  for 
mandamus  were  inadmissible  under  any  form  of 
action,  and  judgment  is  rendered  in  favor  of  tbe 
respondent,  the  question  as  to  whether  the  reme- 
dy is  a  proper  one  was  immaterial. 

4.  City  warrants  are  not  negotiable  in  tbe  sense 
of  excluding  inquiry  into  the  legality  of  their  is- 
suance when  in  the  hands  of  third  persons. 

5.  A  dty  treasurer  cannot  bind  the  city  by  an 
unauthorized  reissue  of  dty  warrants  after  pay- 
ment of  the  same. 

6.  Where  the  treasurer  pays  out  city  money 
to  obtain  city  warrants  from  the  holders  thereof, 
his  mere  intent  to  afterwards  roissue  them  cannot 
defeat  the  dty's  right  to  treat  them  as  paid. 

7.  All  parties  dealing  with  a  dty  treasurer  are 
bound  to  take  notice  of  the  fact  that  he  has  no 
authority  to  issue  city  warrants. 

8.  Under  Laws  1889-00,  p.  223,  |  6,  providing 
that  elective  officers  shall  receive  such  salaries 
as  may  be  prescribed  in  the  dty  diarter,  an  ordi- 
nance providing  for  compensation  to  coundlmen 
Is  invalid,  where  the  charter  provides  none. 

Dunbar  and  Gordon,  JJ.,  dissenting. 

Appeal  from  superior  court,  Pierce  county; 
J.  A.  WlUtamson,  Judge. 

Application  by  W.  C.  Bardsley  for  a  writ  of 
mandamus  against  W.  A.  Sternberg,  treasurer 
of  the  city  of  Tacoma.  Judgment  for  defend- 
ant, and  petitioner  appeals.     AlOrmed. 

Alfred  EL  Buell,  Crowley  &  Grosscup.  Horn- 
blower,  Byrne,  Taylor  &  Miller,  TiUingliast  & 
Pritchard,  DooUttle  &  Fogg,  Charies  Richard- 
son, and  F.  D.  Nash,  for  appellant.  John  A. 
Shackleford,  Joseph  8.  Whitehouse,  David  F. 
Murry,  and  John  C.  Stallcup,  for  respondent 

SCOTT,  O.  J.  This  was  au  application  by 
tbe  eppclUtct  to  the  supui'lor  court  of  I'ierc* 

ft  Behcarina  pending.  ^^-^  j 
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county,  for  a  writ  of  mandate  against  the 
city  treasurer,  to  compel  him  to  iwiy  the  amount 
of  five  city  waixauts  held  by  the  apiwllant. 
The  de<'Ision  Iwlow  was  in  favor  of  the  treas- 
urer. In  iMssinR  upon  the  (piestions  presented 
by  the  ap])eal,  we  wlU  first  devote  8ome  at- 
tention to  the  point  as  to  wlicther  the  appel- 
lant sought  an  api)roprlate  remefly. 

Two  of  the  warrants  wore  originally  issued 
to  George  H.  Bonrdnian  and  K.  A.  Gove,  re- 
spectively, for  salaries  for  certain  months  as 
city  councllmen.  The  other  three  warrants 
had  been  issued  to  J.  M.  Binm,  Georjie  McD. 
Ai'kley,  and  A.  S.  Dautrick,  respectively,  but 
It  does  not  appear  for  wlrnt  they  were  issued. 
'Xhe  warrants  were  in  the  ordinary  form.  i»ay- 
able  to  said  respective  parties  or  their  order, 
and  drawn  on  the  general  fmid.  Ko  question 
is  ralsetl  about  tlieir  being  regular  In  form  and 
fair  upon  their  face.  Nor,  except  the  two  sal- 
ary warrants,  Is  it  disputed  that  tliey  were 
lawfully  issued  to  tlie  first  holders.  Payment 
was  resisted  upon  two  grounds.  It  was  con- 
tended upon  tlie  part  of  the  respondent,  as  to 
the  salary  warrant  issued  to  Gove,  and  the 
thn^e  otlier  warrants,  that  the.v  liad  been  once 
presented  to  the  treasurer,  and  paid.  It  was 
also  contended  that  the  connclUnen  were  not 
entitled  to  salaries  under  the  law,  and  that  the 
issuance  of  the  salary  warrants  was  entirely 
imauthorlzed,  this  being  the  only  defense  to  the 
salary  warrant  Issued  to  Boardnian.  In  Aber- 
nethy  v.  Town  of  Medical  Lake,  9  Wa-^h.  112, 
37  Pae.  306,  we  held,  where  a  claim  had  been 
regularly  allowed,  but  where  the  warrants  Is- 
siiwl  therefor  were  irregular,  and  the  trea.siu'cr 
refused  to  pay  them,  that  an  action  would  not 
lie  on  the  claim  against  the  town,  but  that 
tlie  remedy  was  by  mandamus  to  compel  the 
is.suance  of  regular  wairants.  And  In  Cloud 
V.  Town  of  Sunias,  0  Wash.  309,  37  Pac. 
'M~),  we  held  that  an  action  woidd  not  He 
upon  the  warrants  there  In  controversy,  but 
that  the  remedy  was  by  mandamus  to  compel 
payment.  In  both  of  these  cases,  however, 
only  questions  of  law  were  presented  ui>on  con- 
c(Kled  facts  relating  to  the  validity  of  the 
claims;  and  when  the  matters  Involved  in  tlie 
last  case  were  again  before  the  court.  In  Cloud 
V.  Lawrence,  12  Wash,  ir.3,  40  I'ac,  741,  we 
held  the  town  estopiwd,  ujion  tlie  record,  from 
rulsing  a  question  as  to  the  regularity  of  the 
warrant.s,  in  consequence  of  their  having  con- 
c(h1ci1  in  the  first  action  that  they  were  i-egidar, 
aud  In  the  last  action  relator  had  sued  for  a 
mandamus  to  coujpd  their  paj'ment.  Xo  (]ucs- 
tions  of  fact  were  presented  for  consideration 
in  tlioso  cases.  But  the  same  state  of  facts 
(i(ies  not  exist  with  reference  to  all  the  war- 
rants involved  in  the  matter  now  before  us. 
'file  remedy  would  have  been  approjiriate  as 
to  the  one  .salary  wan'ant  which  was  not 
claimed  to  have  been  paid,  as  only  a  question 
of  law  is  presented  thereby.  Ordinarily,  a 
n'.andamus  could  only  lie  to  compel  the  i>er- 
formance  of  a  minlsteiial  duty  where  the  facts 
arc  conceded.  In  this  case  the  question  of 
the  payment  of  the  warrants  aforesaid  was  a 


disputed  one,  but,  as  presented.  It  was  substan- 
tially a  question  of  law  upon  the  facts,  the  ma- 
terial facts  not  being  controverted,  and  the 
controversy  being  rather  as  to  the  construction 
to  be  put  thereon. 

It  Is  admitted  that  the  wairants,  excepting 
the  one  issued  to  Boardnian,  were,  after  their 
Issuance,  presented  to  the  city  ti-ea.surer  for 
payment,  and  that  he  pni.1  to  the  holders  there- 
of the  resiiective  amounts  called  for  out  of 
the  funds  of  the  city  in  his  hands;  that.  In- 
stead of  canceling  tliem,  he,  or  some  one  in 
Ills  office,  thereafter  disjiosed  of  them  to  other 
persons,  but  in  just  what  manner  is  not  made 
to  appear,  and  tliey  afterwards  found  then' 
way  into  tlie  hands  of  the  appellant.  One 
controversy  is  as  to  whether  such  action  on 
tlie  part  of  the  treasurer  constituted  a  payment 
of  the  warrants.  The  appellant  contends  that 
said  wanTints  could  not  have  been  regularly 
paid  at  that  time,  as  tliere  were  prior  wairants 
outstamUug,  entitled  to  be  first  paid,  and  that 
there  were  not  sutfldent  funds  to  take  them  all 
up.  This  was  one  of  the  disputed  facts  in  the 
case,  but  It  is  not  very  material  here.  The 
appellant  further  contends  that  there  was  no 
intention  uiwn  the  iiart  of  the  treasurer  to  pay 
said  warrants  at  that  time,  and  that  his  acts 
in  question  did  not  constitute  payment.  Tills 
will  be  considered  later. 

The  court  seems  to  liave  admitted  all  the 
proof  offered  with  reference  to  the  issuance 
of  these  warrants  and  the  facts  relating  to 
tlie  question  of  payment  in  the  first  ln.<tance; 
so  that  this  is  substantially  a  question  of  law 
only.  But  it  was  further  contended  by  the 
appellant  that  the  city  was  estopiicd  from 
denying  the  validity  of  these  warrants,  in  eon- 
sequence  of  the  fact  tiiat,  upon  their  reis- 
suance, the  parties  who  obtained  tiiem  pakl 
into  the  c\ty  treasurer's  hands  the  amouu'.s 
of  money  called  for  by  them  respectively,  and 
that  said  tivasurer  gave  the  city  credit  there- 
for. The  facts  as  to  this  matter  are  disputed, 
and  it  is  apparent  that  such  a  question  could 
not  be  properly  triable  in  a  proceeding  of 
this  kind,  nor  would  a  disputed  question  of 
payment  by  the  treasin-er  where  the  facts 
were  in  controversy.  Uiwn  such  matters  the 
re.«ix)ndent  was  entitit^l  to  a  Juo"  trial.  Also. 
matters  of  estoiJiiei  must  ordinal  liy  be  raised 
by  the  pleadings.  But  in  this  case  the  ques- 
tion of  the  nvailabllity  or  appropriateness  of 
the  proceeding  is  not  a  very  material  one. 
The  resiKiudent  was  the  objecting  part.v,  and, 
of  coui-se,  he  can  claim  no  prejudicial  error 
with  regard  to  tne  manner  of  the  trial,  for  the 
Judgment  wjis  ultimately  rendered  in  liis 
favor.  The  question  could  become  material 
only  in  considerhig  the  refusal  of  the  court  to 
l)ernilt  the  appellant  to  introduce  in  evidence 
a  report  of  the  llnance  committee,  puriwrting 
to  cover  the  times  in  controversy,  it  being 
contended  that  the  statement  of  the  amount 
of  money  In  the  treasury,  etc.,  would  show 
that  the  funds  receive<l  upon  the  rei--suance 
of  these  waiTants  had  been  transferred  to  the 
city's  credit,  and  this  would  ai)ply  directly 
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upon  the  question  of  an  estoppel,  which  could 
not  be  properly  ti-Ied  In  this  proceeding.  But, 
in  any  event,  there  was  no  error  in  excluding 
this  report,  as  there  was  no  proof,  and  no  of- 
fer of  any  proof,  to  show  that  at  the  time  tills 
report  was  made  by  the  finance  committee, 
and  adopted  by  the  council,  any  of  the  city 
officers,  aside  from  the  treasurer,  knew  that 
these  warrants  had  been  once  paid,  and  sub- 
sequently reissued  by  the  treasurer,  and  un- 
less they  knew  that  fact,  and  Icnew  for  what 
the  money  had  been  received,  there  could  be 
no  estoppel.  Had  the  city  known  these  facts, 
It  might  have  preferi'ed  to  treat  the  war- 
rants as  paid  and  satisfied,  instead  of  valid 
outstanding  obligations;  and  In  snch  ca.sc  the 
most  the  parties  holding  such  warrants  would 
be  entitled  to  would  be  to  recover  from  the 
treasurer  the  money  that  they  paid  theri-for. 
It  may  be  also  that,  if  the  original  payment 
was  unauthorized  in  con.seqiienee  of  there  be- 
ing prior  outstanding  warrants  entitled  to  ray- 
ment,  the  holders  of  such  warrants  would  be 
entitled  to  some  rights  in  the  premises;  and 
what  action  the  city  would  take  with  such 
knowledge  might  have  depended  in  a  mea.sure 
upon  the  claims  of  tliese  parties,  and  the 
amount  of  its  available  moneys.  The  proof 
In  question  was  insufficient  to  liase  an  estoppel 
upon,  and  tlieie  was  no  further  proof  tender- 
ed to  make  it  relevant  or  competent. 

The  only  other  matter  complained  of  is  that 
the  court  refused  to  admit  in  evidence  an 
ordinance  purporting  to  ratify  and  confirm 
warrants  which  had  t>een  issued  between  April 
19,  1892,  and  October  31,  189.3,  which  had 
not  been  specially  authorized.  But  we  see 
no  relevaucT  in  this  proof,  for  this  oi-dinance 
did  not  purport  to  authorize  a  reissuance  of 
any  warrants  which  had  once  found  their  way 
into  the  hands  of  the  treasurer.  The  appel- 
lant having  sought  his  remedy  by  mandamus, 
and  the  proof  offered  by  him,  which  was  re- 
jected, not  being  admissible  under  any  form 
of  action,  and  the  judgment  having  been  in 
favor  of  the  respondent,  the  question  as  to 
whether  the  remedy  was  a  proper  one  or  not 
is,  as  stated,  immaterial  at  this  time,  although 
we  have  seen  fit  to  consider  to  some  extent 
the  question  In  order  to  settle,  if  possible,  the 
practice  in  the  future.  It  may  occasionally 
be  a  matter  of  doubt  as  to  whether  the 
remedy  of  a  warrant  holder  should  be  by 
mandamus  to  compel  payment  by  the  treasur- 
er, or  should  be  by  an  action  against  the 
municipality.  Ordinarily,  the  ground  upon 
which  payment  was  refused  would  be  known; 
and  if  the  facts  were  concede<l,  and  the  lia- 
blUt.v  a  question  of  law  only,  mandamus  would 
be  appropriate.  Otherwise,  in  the  case  of  dis- 
pute<I  facts,  the  remedy  should  be  sought  in 
an  ordinary  actioa  People  v.  .lohnson,  100 
111.  537. 

What  we  have  said  with  reference  to  tlie 
facts  dlsix>scs  of  some  of  the  contentions  of 
tlie  npiiellant  In  the  further  consideration  of 
the  case,  and  we  will  now  consider  the  que.-i- 
tion  as  to  whether  the  facts  stated  constituted 


a  payment  of  the  warrants  as  against  the  ap- 
pellant. While  it  is  not  shown  how  or  from 
whom  api>ellant  obtained  the  warrants,  we 
start  with  the  propo.*iitlon  that  a  subsequent 
holder  would  have  no  greater  rights  than  the 
party  to  whom  they  were  first  reissued;  for, 
while  title  to  such  choses  In  action  may  pass 
by  delivery  or  Indoi-sement,  they  are  not 
negotiable  in  the  sense  of  excluding  Inquiry 
into  the  legality  of  their  Issue,  or  to  exclude 
defenses  tliereto.  Trust  Co.  v.  Gelbach,  8 
Wash.  497,  36  Tac.  407;  1  Dill.  Mun.  Coiii. 
(4th  Ed.)  S  487;  I'eople  v.  Johnson,  supra; 
Mayor  v.  Ray,  19  Wall.  4(58.  477;  District  of 
Columbia  v.  CorueU,  130  I^.  S.  GXi,  061.  »  Sup. 
Ct.  ($94;  HlU  V.  Memphis,  134  V.  S.  198,  204. 
10  Sup.  Ct.  3(52.  Therefore,  whoever  held 
them  subsequent  to  their  rel.<8uance  was 
charged  with  notice  that  the  treasiwer  had 
once  obtained  them  by  paying  out  the  cl.y's 
money.  It  goes  without  saying  that  the 
ti-easnrer  had  no  authority  to  deal  with  war- 
rants in  that  way.  The  appellant  does  not 
controvert  either  of  these  propositions.  In 
fact,  in  relation  to  the  last  one,  he  says  in 
his  brief:  "Neither  appellant  nor  his  counsel 
would  admit  for  a  moment  the  right  of  treas- 
urers to  use  public  funds  to  peculate  in  war- 
rants, and  thev  insist  that  the  courts  ought 
to  set  theU'  faces  strenuously  against  such 
practice.  And  it  Is  submitted  that  tlte  most 
efficient  means  of  accomplishing  that  end 
would  be  for  the  courts  to  hold  the  treasurers 
strictly  to  the  law,  and,  if  they  cash  a  war- 
rant out  of  its  order,  to  treat  it  as  a  defalca- 
tion and  misappropriation  of  funds."  Un- 
doubtedly, the  city  would  liave  a  right  to  so 
treat  it  But  a  different  question  is  present- 
ed when  considei'ed  with  reference  to  the  case 
presented  by  the  appellant.  While  the  d  y 
might  repudiate  the  action  of  the  treasurer 
In  taking  np  the  warrants  out  of  their  tegular 
order.  If  he  did  so.  other  parties  might  not 
have  that  right.  The  city  would  also  have  a 
right  to  treat  the  matter  as  a  payment  and 
satisfaction  of  tlie  warrants,  even  though  they 
were  paid  out  of  their  regular  order.  The 
parties  who  obtained  the  warrants  from  the 
treasurer  can  claim  no  benefit  from  such  ii^ 
regi7larity  as  to  the  time  of  iwiyment.  Tliis 
could  only  affect  tlie  city  and  holders  of 
other  prior  warrants.  If  there  were  any.  Of 
course,  if  the  city,  with  knowledge  of  the 
facts,  had  ratified  the  action  of  the  treasurer, 
or  knowingly  appropriated  the  money  obtain- 
ed b.v  the  treasurer  on  Mieir  reissuance,  bucIi 
action  would  liave  lieen  tlie  foundation  for  a 
cUiim  against  the  city  on  the  part  of  tliose 
parties  obtaining  or  holding  the  wan-ants 
after  their  rei.^sunnce,  for  the  money  paid. 
And  if  the  city,  with  such  knowledge,  had 
repudiated  the  action  of  the  treasurer,  then 
a  right  of  action  niiglit  have  arisen  a.s  against 
the  treasurer  on  the  iMirt  of  the  parties  oh- 
taiuing  the  wan-auts.  for  a  recovery  of  the 
uioi\ey  so  i)aid  to  him,  but  this  would  not  liave 
l)een  a  valid  claim  against  the  city.  But,  as 
before  stated,  there  was  no  proof  that   the 
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city  council  or  officers  other  than  the  treasvirer 
had  any  knowledge  that  be  had  obtained 
these  warrants,  and  reissued  them,  and  none 
of  any  custom  or  practice  upon  bis  part  to  so 
deal  In  them  as  treasurer,  or  even  to  buy  and 
sell  them  as  an  Individual.  No  estoppel  could 
arise  by  the  unauthorized  act  of  the  h'easurer. 
If  he  could  not  bind  the  city  by  a  direct  con- 
tract, he  could  not  do  it  Indirectly  by  other 
acts  uix>u  his  part  which  might  operate  as 
an  estoppel  tf  the  authority  to  contract  exist- 
ed. 

A  number  of  authorities  have  been  cited  by 
the  appellant  upon  what  constitutes  a  pay- 
ment, which  bold  that  it  Is  an  act  calling  for 
the  exercise  of  the  will  or  requiring  consent; 
and  he  contends  that  It  Is  evident  that  there 
was  no  intention  upon  the  part  of  the  treas- 
urer to  regard  the  paying  out  of  the  city's 
money  In  the  first  Instance  as  a  payment  of 
the  warrants,  In  consequence  of  bis  there- 
after, for  a  time,  carrying  the  warrants  aa  so 
much  cash,  and  sut»equently  disposing  of 
them  to  other  parties.  But  It  seems  to  us 
that  the  intention  of  the  treasurer  In  this  In- 
stance could  make  no  difference.  The  city 
was  the  party  directly  and  vitally  Interested. 
It  was  the  city's  money  that  was  being  used, 
and,  after  the  act  had  been  so  done.  It  was 
for  the  city  to  indorse  or  repudiate  It.  It  is 
claimed  by  the  appellant  that  the  city  failed 
to  give  the  treasurer  credit  for  the  moneys 
paid  out  In  the  first  Instance,  but  there  is  no 
proof  as  to  this.  The  treasurer  might  have 
credited  himself  upon  bis  books  with  the 
money  so  paid  if  he  saw  fit  to  do  so;  and 
there  is  nothing  to  show  whether  he  ever  had 
any  subsequent  settlement  with  the  city  or 
not  with  reference  to  that  matter,  nor  to  show 
what  became  of  the  moneys  he  received  upon 
a  reissuance  of  the  warrants,  whether  he  had 
such  moneys  on  hand,  or  whether  the  money 
was  lost  or  misappropriated  In  some  manner. 
The  ordinary  presumption  would  be  that, 
when  these  warrants  found  their  way  Into 
tlic  hands  of  the  treasurer,  they  had  been 
paid.  Bank  v.  Harris,  7  Wash.  13»,  143,  34 
Pac.  466;  Lawson's  Pres.  Ev.  Kule  75,  B; 
Mayor  v.  Ray,  supra.  This  is  substantially 
conceded  by  the  appellant.  He  says:  "it  Is 
not  disputed  that,  from  the  unexplained  pos- 
session of  a  warrant  by  the  treasurer  upon 
whom  it  was  drawn,  the  court  might  presume 
payment."  But  the  appellant  contends  that 
this  is  a  rebuttable  presumption,  and  that  it 
is  rebutted  by  the  facts  shown  here.  Un- 
doubtedly, the  first  holders  who  presented  the 
warrants  understood  that  they  were  paid. 
The  treasurer  Intended  to,  and  did,  pay  out 
the  city's  money  to  obtain  them  from  such 
holders,  and  his  mere  Intention  to  afterwards 
reissue  them  could  not  defeat  the  city's  right 
to  treat  it  as  a  payment.  In  2  Daniel,  Keg. 
Inst.  (4th  Ed.)  $  1221,  cited  by  appellant,  it  is 
Kald:  "By  ^xtyuient'  is  meant  the  discharge 
of  a  contract  to  pay  money  by  giving  to  the 
party  entitled  to  receive  it  the  amount  agreed 
to  be  paid  by  one  of  the  parties  who  entered 


into  the  agreement  Payment  Is  not  a  con- 
tract It  is  the  discharge  of  a  contract  In 
which  the  party  of  the  first  part  has  a  right 
to  demand  payment,  and  the  party  of  the  sec- 
ond part  has  a  right  to  make  payment." 

The  contention  that  the  parties  who  first 
presented  the  warrants  were  not  at  that  time 
entitled  to  receive  the  money  is  based  upon 
two  grounds,  one  being  that  there  was  not 
sufficient  money  in  the  treasury  to  take  them 
up.  But  the  proof  is  not  clear  upon  this 
point,  for  the  treasurer  was  receiving  money 
continually  from  various  sources.  It  Is  also 
based  in  part  upon  the  case  of  Eldemiller  v. 
City  of  Tacoma,  14  Wash.  376,  44  Pac.  877, 
in  which  case  it  was  held  that  such  warrants 
were  payable  In  the  order  of  their  issuance. 
But  in  that  case  section  58  of  the  cnarter  of 
1886  (Laws  1885-86,  p.  205)  was  not  caUed  to 
the  attention  of  the  court.  By  this  provision, 
such  warrants  were  to  be  paid  in  the  order 
of  their  presentation  for  payment,  and  it  in 
etfect  repealed  the  ordinance  upon  which  the 
decision  in  that  case  was  based.  The  new 
charter  of  1890  superseded  the  1886  charter, 
and  it  contained  no  provision  as  to  the  order 
of  payment  But,  as  we  have  said,  the  point 
is  not  material  here  as  affecting  the  rights  of 
the  appellant.  Conceding  tliat  the  parties 
who  first  presented  the  warrants  mlghi  have 
objected  to  their  payment  out  of  the  regular 
order,  they  did  not  do  so.  Apparently,  the 
city  has  not  objected  to  it  and  the  appellant 
has  no  right  to  object. 

We  do  not  think  the  case  of  WlUey  v.  Town 
of  Greenfield,  30  Me.  452,  Is  entitled  to  much 
weight  as  an  authority  upon  the  question  of 
payment  arising  from  the  possession  of  the 
wurrants  by  the  treasurer,  for  evidently  the 
case  received  little  consideration  by  the  court, 
the  opinion  consisting  of  a  statement  of  the 
decision  in  three  or  four  lines.  McConnell  v. 
Simpson,  36  Fed.  750,  cited  by  appellant  is 
directly  against  his  contention.  Appellant 
would  concede  this  were  It  not  for  the  fact 
that  it  appeared  in  that  case  that  the  treas- 
urer was  forbidden  to  buy  or  sell,  or  In  any 
manner  deal  in,  warrants,  and  he  contencl* 
that  there  is  no  sueli  prohibition  in  this  state. 
But,  however  that  may  be,  when  applied  to 
the  treasurer  as  an  individual,  it  is  Immate- 
rial, for  In  this  case  he  was  dealing  in  them 
with  the  city's  money. 

Appellant  Insists  that  Mayor  v.  Ray,  supra, 
is  not  an  authority  upon  the  proposition  that 
when  the  warrants  came  into  the  hands  of 
the  trea.surer,  as  evidence  of  indebtedness, 
they  were  thenceforth  functus  otSclo,  and 
ceased  to  have  any  validity,  holding  that  this 
part  of  the  opinion  was  never  Indorsed  there- 
after by  the  court,  and  was  but  an  expres- 
sion of  a  minority.  But  it  seems  to  us  that 
the  rule  Is  a  sound  on^,  and  sustained  by 
other  authorities  cited  herein,  that  when  a 
city's  money  obligation  comes  into  the  hands 
of  its  treasurer  by  the  use  of  the  city's  mon- 
ey. It  is  thereafter  dead,  and  cannot  be  given 
life  by  a  reissuance  on  the  part  of  the  treas- 


Digitized  by 


Google 


WasljJ 


STEM'AET  v.  MAJOa. 


503 


urer,  altbough  under  some  circumstances  It 
udgbt  be  evidence  of  a  claim  or  tbe  founda- 
tion of  an  action  to  recover  tbc  money  of 
the  treasurer  by  the  person  subsaiuently  ob- 
taining it.  Blake  v.  Johnson  Co.,  18  Kan. 
26(i,  has  no  particular  bearing,  as  that  was 
an  action  by  the  county  on  the  treasurer's 
bond  for  a  breach  of  official  duty.  "Without 
discussing  imrticuiarly  the  case  of  Chemting 
Caual  Banic  v.  Board  of  Sup'rs  of  Chemung 
Co.,  5  Deulo,  517,  cited,  it  is  sufficient  to  note 
that  the  action  was  substantially  regarded 
by  the  court  as  one  upon  the  original  claims, 
rather  than  upon  the  orders  which  had  been 
Kubstitnted  wltliout  authority.  Morrow  v. 
Surber  (Mo.  Sup.)  11  S.  W.  48,  does  not  ap- 
ply, for  that  was  an  action  by  the  ti-easurer 
to  recover  money  paid  to  a  warrant  holder, 
who  was  not  then  entitled  to  payment;  tlie 
money  having  been  paid  under  a  mistake  by 
a  dsrk  upon  the  representations  of  tlie  war- 
rant holder  that  It  was  due  and  payable.  We 
have  no  doubt  of  the  right  of  the  treasurer 
to  repudiate  such  an  action,  and  recover  the 
money  paid. 

Authorities  are  also  dted  upon  the  proposi- 
tion that  a  company  may  purcliase  Its  own 
lx>nds  as  an  Investment,  and  reissue  them.  If 
the  facts  show  that  there  was  no  intention 
of  paying  them  when  purchased,  and  that 
they  would  be  valid  obligations  in  the  hands 
of  a  subsequent  holder.  We  have  no  doubt 
of  this  proposition  as  applied  to  private  corpo- 
rations, and  it  may  be  true  under  some  cir- 
cumstances when  applied  to  public  corpora- 
tions, as  In  Elser  v.  City  of  Ft.  Worth  (Tex. 
Olv.  App.)  27  S.  W.  739,  cited.  But  the  In- 
vestment of  municipal  money  In  the  obliga- 
tions of  the  municipality,  negotiable  or  oth- 
erwise, should  be  held  to  work  a  cancellation 
of  them  to  the  extent  that  they  could  not  be 
reissued  without  express  municipal  author- 
ity and  action.  In  this  instance  it  would 
have  required  an  ordinance,  conceding  that 
the  iiower  to  pass  such  a  one  existed.  The 
duties  of  a  city  treasurer  are  fixed  by  law, 
and  all  parties  dealing  with  him  are  bound 
to  take  notice  of  the  limitation  upon  his  pow- 
ers, and  that,  as  such,  he  has  no  authority  to 
issue  municipal  obliga-tionR.  The  treasurer's 
acts,  here  involved,  certainly  bordered  on 
criminality,  to  state  It  mildly.  The  parties 
who  obtained  from  him  the  warrants  on  their 
reissuance,  and  the  subsequent  holders,  stand 
charged  with  notice  of  his  acts.  Their  claims 
must  be  viewed  in  the  same  light  as  If  they 
had  fully  participated  therein,  and  that  ends 
the  case  with  the  paid  warrants.  We  are  of 
the  opinion  that  the  issue  of  the  salary  war- 
rants was  unauthorized,  under  the  holding  of 
this  court  In  Taylor  v.  City  of  Taeoma,  8 
Wash.  174,  35  Pac.  584.  The  ease  of  City  of 
Taeoma  v.  LJllis,  4  Wash.  797,  31  Pac.  321, 
does  not  help  appellant,  for  in  that  case  the 
claim  had  been  paid  in  money,  and  the  au- 
thority to  pass  an  ordinance  providing  for  the 
rtalary  was  not  in  question.  Therefore  there 
was  a  good  defense  as  to  the  Boardman  war- 


rant.   The  Judgment  of  the  lower  court  Is 
affirmed. 

BEA^^S  and  ANDEBS,  JJ.,  concur.    DUN- 
BAB  and  GOKDON,  JJ.,  dissent 


STEWABT  V.  MAJOR. 

(Supreme  Court  of  Wasliiiigton.    June  25,  1897.) 

Slaxdbb— UBARoes  or  Uscbmstity— Pkivileoe— 
Malice. 

1.  The  words,  "She  is  nothing  but  an  old 
whore,"  and,  "Tliis  womiin  ocknowleilpcs  that 
you  Bleep  with  her  every  night,  and  1  have  rea- 
son to  know  that  you  are  not  the  only  one,"  are 
aclionable  per  se,  under  Code  I'roc.  i  798,  provid- 
ing that  every  charge  of  "whoreilom"  falsely 
made  against  a  female  shall  be  netionaWe  in  the 
same  manner  as  slanderous  words  charging  a 
crime  which  would  subject  the  offender  to  death 
or  other  degrading  penalties. 

2.  The  words,  "She  ia  an  objectionable  charac- 
ter; that  man  Adams  is  keopiug  her,"  are  action- 
able as  a  charge  of  "whoredom,"  under  Code 
Proc.  8  798. 

3.  Where  defendant  charged  plaintiff  with  be- 
ing a  whore,  tlie  comniunication  was  not  privi- 
iejicd  because  the  words  were  spoken  to  a  police 
oflicer,  when  defendant's  purpose  was  not  to  pre- 
vent a  crime  or  to  protect  himself. 

4.  Where  defendant  spoke  concerning  plaintiff 
defamatory  words,  which  were  not  privileged,  it 
was  not  necessary  (or  plaintiff  to  prove  malice. 

Appeal  from  superior  court,  Spokane  county; 
Norman  Buck,  Judge. 

Action  by  Christine  Stewart  against  J.  M. 
Major.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.     Affirmed. 

Cntw  &  Williams,  for  appellant.  Wm.  T. 
StoU  and  E.  Fitzgerald,  for  respondent. 

DUNB.4.R  J.  This  Is  an  action  for  defama- 
tion of  character.  Upon  the  trial  of  the  cause 
the  Jury  returned  a  verdict  in  favor  of  the 
respondent  for  $1,(XX).  Sbc  communications 
defamatory  of  the  respondent  were  alleged 
to  have  been  made  by  the  appellant,  three  of 
which  were  taken  by  the  court  from  the  con- 
sideration of  the  jury.  The  other  three  were 
submitted,  and  It  will  be  necessary  to  notice 
only  these.  They  were  as  follows:  "That 
on  the  18th  day  of  February,  1896,  the  de- 
fendant. In  a  certain  discourse  which  he  bad 
with  one  J.  T.  Sullivan,  In  the  presence  and 
hearing  of  divers  persons,  spoke  the  following 
words  concerning  the  plaintiff:  'She  is  nothing 
but  an  old  whore,  and  I  can  get  her  out  of  my 
building  on  that  charge;  but  I  don't  want  to 
resort  to  that  means,  as  it  would  be  toinglng 
respectable  women  into  court.  It  Is  a  well- 
known  fact  that  she  is  a  whore.' "  "That  on 
the  5th  day  of  Febi-uary,  ISlHl,  the  defendant. 
In  a  certain  discourse  which  he  had  with  one 
Jolm  O'Brien,  In  the  presence  and  hearing  of 
divers  persons,  simke  the  following  words  con- 
cerning the  plaintiff:  'She  is  an  objectionable 
character.  Tliat  man  Ailams  is  keeping  her. 
I  liave  been  trj'ing  to  get  her  out  of  my  bouse 

for  six  months. That  on  tlie  15th  day  of 

Deceml)er,  lHi>.">,  the  defendant,  in  a  certain  dis- 
course which  he  had  with  one  L.  M.  Adams, 
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in  the  preBence  and  bearing  of  divers  persons, 
six)ke  the  following  words  concerning  the 
plaintiff:  'This  woman  acknowledges  that  you 
Hleep  with  her  every  night,  and  1  have  reason 
to  know  that  you  are  not  the  only  one.  Ever 
since  the  night  that  she  attempted  suicide  In 
tny  building,  I  have  wanted  her  out.' " 

The  brief  of  the  appellant  has  been  prepared 
In  such  an  irregular  manner  that  It  has  been 
with  some  difficulty  that  we  have  followed  his 
argument.  Many  of  the  a-ssignments  of  error, 
however,  are  based  upon  the  theory  that  the 
words  alleged  to  have  been  spoken  by  the  ap- 
pellant were  not  actionable  per  se,  and  did  not 
fall  within  the  pm-vlew  of  section  798  of  the 
Code  of  Procedure,  which  Is  as  follows:  "Ev- 
ery charge  of  Incest,  fornication,  adultery,  or 
whoredom  falsely  made  by  anj'  person  against 
a  female,  also  wonls  falsely  spoken  of  any 
person  charging  such  pei-son  with  Incest  or 
the  infamous  crime  iigainst  nature,  either  with 
mankind  or  the  brute  creation,  shall  be  ac- 
countable [actionable]  In  the  same  manner  as 
hi  the  use  of  slanderous  words  duirgiug  a 
crime  the  commission  of  which  would  subject 
the  offender  to  death  or  other  degrading  in-n- 
altles."  As  to  whether  the  words  allcgcl  to 
have  l)een  spoken  to  Sullivan  fall  within  this 
statute,  there  is  no  room  for  discussion,  and  the 
same  may  be  sjiid  of  the  words  alleged  tj  have 
liecn  spoken  to  L.  M.  Adams.  In  regard  to  the 
words  alleged  to  liave  lieen  spoken  to  .lolm 
()"P>rlen,  it  Is  claimed  by  the  appellant  that 
the  expression,  "That  man  Adams  is  keeping 
her."  might  mean  an  entirely  different  thing 
from  the  meaning  placed  upon  It  by  the  court; 
but  we  think  that  tlie  expression  u.sed.  in  con- 
nection with  the  other  language  emp'o.ved  at 
that  time.  Is  not  susceptible  of  any  two  con- 
structions, and  that,  with  the  other  expres- 
sions mentioned  above.  It  falls  sqiiare'.y  within 
the  statute. 

As  to  the  first,  thlnl.  fourteenth,  and  six- 
teenth assignments  of  error,  which  are  first 
discussed  by  the  appellant,  the  record  shows 
that  they  cannot  proi)erly  be  raised  here,  as  the 
objections  were  not  raised  in  the  court  below; 
and.  If  they  had  been,  we  think  the  objections 
could  not  obtain  imder  the  pleadings,  since  the 
|)leadlng8  show  that  all  the  material  allega- 
tions of  the  answer  going  to  show  the  privi- 
leged .statement  were  denied  by  the  rei)Iy,  and 
were  in  issue  in  the  case.  In  ivlatlon  to  tlie 
privileged  character  of  these  statements,  so 
far  as  the  testhnony  Is  concerned,  while  it  is 
tnie  that  Sullivan  was  a  jwllce  officer.  It  ap- 
pears that  It  was  really  not  for  the  purpose  of 
])reventlng  any  crime  that  the  communication 
was  made  to  Sullivan,  for  the  apiiellaut  stated 
to  Sullivan  that  he  did  not  wish  to  resort  to 
the  hjw  to  put  the  resi>ondeut  out  of  his  house, 
for  reasons  which  he  then  assigned:  and  the 
testimony  of  Sullivan  was  that  It  was  after 
he  Informed  the  appellant  that  the  police  had 
no  jurisdiction  in  the  matter  that  he  spoke  the 
words  attributed  to  him  by  the  complaint.  It 
Is  not  enough  that  the  appellant  should  have 
Ik'cu  making  this  communication  to  an  officer, 


but  he  must  have  made  It  for  the  purpose  of 
preventing  a  crime,  or  to  protect  himself.  Tliis 
purpose  Is  not  even  alleged  In  his  defense,  out- 
side of  the  proof  In  tlie  case.  The  rule  Is  tlius 
stated  by  Xewell  on  Defamation.  Slander,  and 
Libel  (page  500) :  "Upon  giMunds  of  public  jiol- 
Icy,  communications  which  would  otherwise 
t)e  slanderous  are  protected  as  privileged  If 
they  are  made  in  good  faith  In  the  prosecution 
of  an  inquiry  regarding  a  crime  which  lias  been 
committed,  and  for  the  purpose  of  detecting 
and  bringing  to  punishment  the  cr.juiual.  All 
material  statements  made  by  the  i)ersons  in- 
terested in  the  detection  of  the  crime  during 
their  investigation,  and  relevant  thereto,  are 
privileged.  For  the  sake  of  public  justice, 
charges  and  commimlcations  which  would  oth- 
erwise be  slanderous  are  protected  if  made  in 
good  faith  In  tlie  prosecution  of  an  Inquiry 
into  a  suspected  crime.  The  law  requires  such 
charges  to  be  made  in  the  liouest  desire  to  pro- 
mote the  ends  of  justice,  and  not  with  spiteful 
or  malicious  feelings  against  the  person  ac- 
cused, nor  with  the  puriwse  of  obtaining  any 
indirect  advantage  to  the  accuser.  Nor  should 
serious  accusations  be  made  recklessly  or  wan- 
tonly. They  must  always  be  warranted  by 
some  circumstances  reasoimbly  arousing  sus- 
picion. And  they  should  not  he  made  unneces- 
sarily to  persons  unconcerned,  uor  before  more 
lKT.son8  nor  in  strunger  language  than  neces- 
sary." The  commuuication  made  to  O'Brien 
was  utterly  void  of  any  privileged  character. 
O'Brien  was  not  an  officer  of  the  law,  and  the 
words  spoken  to  him  were  evidently  si)oken 
In  a  spiteful  inauuer. 

This  ca.se  does  not  fall  within  the  rule  an- 
lumuced  by  this  court  in  tlie  case  of  Kimble 
v.  Kimltle,  14  Wash.  309,  44  Pac.  800.  So  far 
as  the  <juestion  of  malice  Is  concerned,  and  the 
burden  of  proof,  the  rule  Is  .stated  as  follows 
liy  Xewell  on  Defamation,  Slander,  and  Libel 
(page  322) :  "If  a  man  Is  i>roved  to  have  stat- 
ed that  whi<;h  he  knew  to  be  false,  no  one  need 
Inquire  further.  Evei-ybotly  a.ssumes  thence- 
forth tliat  he  was  mallciuus,  tliat  he  did  do 
a  wrong  tiling  for  some  wrong  motive.  So, 
If  It  be  proved  that  out  of  anger,  or  for  some 
other  wrong  motive,  the  defendant  has  stated 
as  true  that  which  he  does  not  know  to  be  true, 
and  he  has  stated  it  whether  it  is  true  or  not, 
recklessly,  by  reason  of  his  anger  or  other  mo- 
tive, the  jury  may  Infer  that  he  used  the  occa- 
sion, not  for  the  rea.son  which  Justifies  It,  but 
for  the  gratification  of  his  anger  or  other  in- 
direct motive." 

In  relation  to  the  omission  of  the  word  "ma- 
licious" from  the  (■omphilut,  we  cite  White  v. 
Nichols,  3  How.  2«U.  On  the  objection  to 
the  question  a.sked  L.  M.  Aihims  (assigimicnt 
No.  5),  see  Burt  v.  McBaiu,  29  Mich.  2iJ0. 
Tills  will  apply  also  to  the  objection  to  In- 
structions given  in  relation  to  the  inteniion 
of  the  iKT.son  using  the  language.  Many  of 
these  assignments,  we  think,  are  absihuoy 
without  merit.  We  hiive  read  the  brief  and 
the  authorities  cited  carefully,  and  have  al-o 
examined  the  record  from  beginning  to  uuJ. 
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We  think  the  complaint  was  snfficient  to  su8- 
taln  the  judgment;  that  the  law  given  by  the 
court  was  substantially  correct;  that  the  In- 
structions which  were  asked  by  the  appel- 
lant, and  refused  by  the  court,  had  been  In 
substance  already  given  bv  the  court  where 
they  properly  stated  tlie  law;  and  that  no  re- 
vei'slble  error  was  committed  by  the  court  dur- 
ing the  trial.  So  far  as  the  weight  of  the  testi- 
mony is  concerned  as  to  whether  the  api)el- 
lant  sustained  the  charges  wliich  he  had  made 
agaln.st  the  character  of  the  resiwndent,  those 
questions  were  submitted  to  the  discretion  of 
the  Jury,  and  It  has  pronounced  against  him. 
The  Judgment  is  affirmed. 

SCOTT,  C.  J.,  and  ANDERS,  REAVIS,  and 
GORDON,  JJ.,  concur. 


SEATTLE  TRUST  CO.  v.  PITNBR. 

(Supreme  Court  of  Washington.    July  14,  1897.) 

Appeal  Boxn— Parties— GAKUifinMitNT. 

On  appeal  by  plaintiff,  in  an  action  accom- 
paniwl  by  garnishment,  from  a  judgment  holding 
defendant  not  indebted  to  plaintiff,  an  apiK'ui 
bond,  which  Ijiws  1803,  i).  123,  $  G,  requires  to 
he  given  to  the  "adverse  party,"  need  not  be 
given  to  the  gamishet>. 

Appeal  from  superior  court.  King  county;  K. 
Osbom,  Judge. 

Action  by  the  Seattle  Tnust  Company,  a  cor- 
poration, against  Lee  .T.  Pitner.  From  a  Judg- 
ment for  defeudimt,  pluintiff  appealed.  De- 
fendant moves  to  dismiss  appeal.    Denied. 

Strudwick  &  Petera,  for  appellant.  Don- 
worth  &  Howe,  for  respondent. 

ANDREWS,  J.  Appellant  Instituted  an  ac- 
tion in  the  superior  court  of  King  county 
against  the  n^xjiomlent  Pitner  to  recover  the 
stun  of  9.S.r>33.'i.">.  and  sued  out  a  writ  of  gar- 
nishment therein,  directed  to  the  Washington 
National  Bank,  as  gamisliee,  requiring  it  to 
answer  in  what  amoimt  It  was  indebted  to  Pit- 
ner, and  what  effects.  If  any,  of  the  said  Pit- 
ner, It  luid  in  its  possession  or  under  Its  con- 
trol. Tlie  bank,  by  its  cashier,  appeared,  and 
filed  its  answer  to  the  writ,  admitting  an  in- 
debtedness to  Pitner  in  the  sum  of  ?407.43,  the 
same  being  an  ordinary  deposit,  and  subject  to 
the  chec-k  of  said  Pitner.  This  answer  of  the 
garnishee  was  not  controverted  either  by  the 
respondent  Pitner  or  by  the  appellant.  The  re- 
spondent Pitner  also  answered,  denying  most 
of  the  allegations  of  tlie  complaint,  and  setting 
up  a  counterclaltu  against  the  plaintiff.  The 
cause  was  tried  by  the  court,  without  a  jury, 
and  on  the  22d  day  of  December,  1696,  Judg- 
ment was  rendered  In  favor  of  the  defendant 
Pitner  for  the  sum  of  $195.28,  with  costs.  On 
the  same  day.  on  motion  of  appellant,  the  court 
fixed  the  penalty  of  the  bond  to  be  given 
to  stay  proceedings  in  the  sum  of  $1,000. 
Thereafter,  and  on  the  31»t  day  of  December, 
1886,  ai^llant  served  notice  of  appeal  upon 


the  defendant  Pitner,  and  also  upon  the  gar- 
nishee, and  at  the  same  time  filed  Its  bond  In 
the  sum  of  $1,000  to  the  respondent  Pitner  only. 
Counsel  for  respondent  now  move  to  dis- 
miss the  appeal,  upon  the  ground  that  the  ap- 
peal taken  became  Ineffectual  for  any  purpose, 
by  reason  of  the  failure  of  appellant  to  exe- 
cute an  appeal  bond  to  the  respondent  the 
Wa-shlngton  National  Bank.  Our  statute  de- 
clares that  the  appeal  is  effected  by  the  giv- 
ing or  serN'ice  of  notice  of  appeal  as  prescribed 
therein,  and  that  such  notic«  shall  be  served 
upon  all  parties  who  have  ap])eared  in  the  ac- 
tion. Laws  1883,  p.  121,  $  4;  Id.  p.  122,  $  fl. 
And  it  is  conceded  by  counsel  for  the  re- 
spondent that  the  appeal  In  this  case  was  prop- 
erly taken  in  the  first  instance,  but  it  Is  claim- 
ed that  It  Is  no  longer  effectual,  because  the 
api)eal  bond  filed  by  appellant  does  not  run  to 
the  garnishee  bank,  as  well  as  to  the  respond- 
ent Pitner.  By  serving  the  notice  of  appeal 
upon  the  garnishee,  the  latter  was  made  a  par- 
ty to  this  appeal,  if  it  was  a  party  to  the  ac- 
tion between  the  plaintiff  and  the  defendant  In 
the  coiul  below.  If  It  was  not  such  party, 
then  no  notice  of  appeal  was  required  to  be 
served  upon  It,  and  no  bond  was  required  to 
be  given  to  it  by  appellant.  But  It  is  not  nece.s- 
sary  for  the  appellant  to  give  and  file  a  bond 
to  all  parties  who  have  api>eared  in  the  action, 
but  only  to  the  "adverse  jiarty."  Id.  p.  123, 
i  6.  The  question,  then.  Is  whether  the  gar- 
nishee. In  view  of  the  facts  in  the  case,  is  an 
"adverse  party"  to  appellant,  in  contempla- 
tion of  the  statnte.  This  question  has  frequent- 
ly been  determined  by  the  courts  of  the  va- 
rious states,  and  the  decisions  are  generally 
based  upon  the  same  propasitions  of  law,  and 
supported  by  the  same  course  of  reasoning.  It 
was  determined  by  the  supreme  court  of  Cali- 
fornia. In  the  case  of  Seuter  v.  De  Bemal,  38 
Cal.  637,  and  the  decision  thereon  is  so  clear, 
definite,  and  reasonable  that  It  Is  scarcely  sub- 
ject to  criticism.  It  will  therefore  be  consider- 
ed as  fully  expressive  of  our  views  upon  the 
question.  In  that  case  certain  of  the  defend- 
ants appealed  from  the  judgment,  but  failed  to 
serve  the  notice  of  appeal  ui)on  co-defendants, 
who  were  granted  relief  by  the  judgment.  For 
that  reason  a  motion  to  dismiss  was  filed,  and 
the  court  said:  "The  Code  provides  that  any 
party  aggrieved  by  the  judgment  of  the  district 
court  may  appeal,  and  the  party  appealing 
shall  be  known  as  the  appellant,  and  the  ad- 
verse party  as  the  respondent.  Code,  §  3.3.5. 
By  'any  party'  Is  to  be  understood,  as  we  con- 
sider, any  person  who  Is  a  party  to  the  action. 
The  appeal  may  be  taken  by  filing  a  notice 
with  the  clerk,  and  serving  a  copy  upon  the  ad- 
verse party  or  bis  attorney.  Id.  t  337.  The 
question  Is  as  to  the  meaning  of  the  words 
'adverse  party,'  as  here  used,  and  as  to  that, 
we  think,  there  can  be  no  rational  doubt.  EIv- 
ery  party  whose  Interest  in  the  subject-matter 
of  the  appeal  Is  adverse  to  or  will  be  affected 
by  the  reversal  or  modification  of  the  Judg- 
ment or  order  from  which  the  appeal  has  been 
taken  is,  we  think,  an  'adverse  party,'  within 
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the  meaning  of  these  provisions  of  the  Code, 
irrespective  of  the  question  whether  he  appears 
upon  the  face  of  the  record  in  the  attitude  of 
plaintiff  or  defendant  or  intervener."  The 
court  in  tliat  case  adopted  the  construction  of 
these  words  given  by  Ctiancellor  Walwortli  in 
tlie  leading  case  of  Thompson  v.  Ellsworth,  1 
Barb.  Ch.  327,  and  the  doctrine  announced  is 
certainly  sound.  Now,  it  seems  to  us  that  the 
bank  has  no  Interest  in  the  subject-matter  of 
this  appeal  which  wUl  be  substantially  affect- 
ed by  a  reversal  or  modification  of  the  Judg- 
ment appealed  from.  In  fact,  it  never  had 
any  interest  in  the  action  between  tlie  plaintiff 
and  the  defendant,  furtlier  tlian  to  see  that 
whatever  Judgiuent  might  be  rendered  therein 
agahist  the  defendant  was  valid,  and  such  as 
would  constitute  a  basis  for  a  binding  and  le- 
gal Judgment  agahist  the  garnishee.  The  gar- 
nishee was  not  even  a  party  to  the  original  ac- 
tion, in  the  ordinary  sense  of  the  term.  Wap. 
Attaehm.  (2d  Ed.)  i  473;  Cook  v.  Whitney,  3 
Woods,  715,  Fed.  Cas.  No.  3,166.  It  had  no 
right  whatever  to  control  the  proceedings,  or  in- 
terfere therein  in  favor  of  the  one  party  or  the 
other.  It  was  its  duty  to  stand  aloof  from 
both  parties,  and  to  do  nothing  In  aid  of  either. 
It  was  only  required  to  know  that  the  proceed- 
ings against  itself  were  valid,  and  such  as  it 
was  legally  bound  to  act  uiion.  Under  our 
statute,  a  proceeding  against  a  garnishee  is  es- 
sentially an  action,  or  at  least  In  the  nature  of 
an  action.  The  clerk  of  the  court  is  required  to 
docket  the  proceeding  in  the  name  of  the  plain- 
tiff as  plaintiff,  and  of  the  garnishee  as  de- 
fendant; and,  if  the  answer  of  the  garnishee  is 
controverted  either  by  the  plaintiff  or  the  de- 
fendant, Issues  are  formed  and  tried  as  In  other 
cases.  Laws  1803,  c.  56.  In  fact.  It  seems  to 
be  generally  understood  that  a  proceeding 
against  a  garnishee  is  an  action.  Wap.  At- 
taehm. (2d  Ed.)  ii  470-472;  2  Wade,  Attaehm. 
§§  332,  340.  But  the  procee<iiug  against  the 
garnishee  Is,  nevertheless,  sul>sidlary  and  in- 
cidental to  the  main  action,  and  ultimately  de- 
pends for  its  elllcacy  ujwn  it,  and  hence  this 
court  stated,  in  Kelly  v.  Byan,  8  Wash.  "136, 
36  Pac.  478,  that  "it  [the  garnishment  proceed- 
ing] is  inseparably  eonnectetl  with  the  result  of 
the  pending  action,  and,  If  the  original  action 
has  been  concluded  to  Judgment,  then  it  is  lim- 
ited by  that  Judgment." 

It  is  urged  that  the  bank,  as  garnishee,  is 
interested  in  sustaining  the  Judgment  of  the 
?ourt  below— First,  l)ecause  It  has  Itself  l)een 
lischarged;  and,  second,  because,  if  the  Judg- 
aient  in  favor  of  Pitner  is  afllrmetl,  the  hank 
will  not  be  liable  to  appellant.  But  the  fact 
that  an  order  was  entered  expressly  dischar- 
ging the  garnishee  is  of  no  special  significance. 
If  no  such  order  liad  been  made,  the  Judgment 
against  appellant,  in  the  absence  of  an  appeal, 
would  have  discharged  the  garnishee,  by  ojiera- 
tlon  of  law,  for  the  reason  that  the  garnishee 
could  not  be  held  liable  to  appellant  unless  the 
defendant  was  indebted  to  him.  But  the  or- 
der discharging  the  writ  of  gamishnient  made 
by  the  court  below  was  not  final,  because  the 


appeal  which  was  properly  taken  without  delay 
had  the  effect  to  continue  the  garnishee  l)efore 
the  court,  and  bring  up  the  question  of  Its  lia- 
bility. Kennedy  v.  Tlemay,  14  U.  I.  528;  Wap. 
Attaehm.  (2d  Ed.)  §  961;  2  Sbinn,  Attaehm. 
I  704.  See,  also.  Puff  v.  Huchter,  78  Ky.  146; 
Erickson  v.  Bailway  Co.  (Mich.)  63  N.  W.  420. 
This  results  from  the  fact  already  mentioned 
that  a  proceeding  against  a  garnishee  is  inci- 
dental to  the  principal  action,  and  an  appeal 
from  a  Judgment  in  favor  of  the  defendant  car- 
ries with  It  all  of  the  legal  Incidents. 

The  respondent  cites  the  case  of  Bauer  T. 
Adkins  (Te.x.  Civ.  App.)  28  S.  W.  1009,  as 
fiUly  sustaining  the  position  that  the  garnishee 
in  this  case  is  an  adverse  party  to  the  api)el- 
lant;  but.  In  our  Judgment,  that  case  differs 
from  the  case  at  bar  in  at  lea.st  one  imixirtant, 
particular.  That  was  a  garnishment  proceed- 
ing, commenced  in  a  Justice's  court,  and  was 
b.i.sed  upon  a  Judgment  previously  rendered  In 
the  same  court,  in  favor  of  Adlcins,  and  against 
Bauer.  The  writ  of  garnishment  wa.s  sued  out 
by  Adkius,  and  directed  to  the  Knights  of 
Honor,  as  garnishee.  The  Knights  of  Honor, 
by  Its  agent  and  tivasurer,  auswered  that  the 
garnishee,  the  Knights  of  Honor,  at  the  time 
the  writ  was  ser\'ed  upon  it,  was  indebted  to 
the  defendant  Bauer  In  the  siam  of  ?2,00i», 
which  sum  was  paid  over  to  Bauer,  after  the 
writ  was  served,  by  said  garnishee,  »u)on  the 
filing  by  said  Bauer  of  a  replevy  Iwud.  as  pro- 
vided by  law.  The  defendant  Bauer  filed  a  mo- 
tion to  quash  the  affidavit  and  writ  of  gar- 
nishment, and  also  filed  a  plea  to  the  Jurisdic- 
tion of  the  court,  and.  at  the  same  time,  a  plea 
controverting  the  answer  of  the  garnishee. 
The  cause  was  appealed  to  the  county  court, 
and  there  proceeded  to  trial;  and.  the  motion 
and  pleas  having  been  overruled.  Judgment  was 
entered  against  Mre.  Bauer  and  her  sureties, 
and  also  against  the  garnishee,  the  Knights  of 
Honor,  with  the  provision  that  the  satisfaction 
of  the  Judgment  against  Biuier  and  her  siuetles 
should  satisfy  the  Judgment  against  the 
KniiThts  of  Honor.  Bauer  appealed,  and  filc<l 
an  appeal  bond,  i>ayal)le  to  Adkius  only,  the 
law  requiring  such  bohd  to  be  "payable  to  the 
appellee  or  defendant  In  eiTor."  The  com-t 
held,  upon  these  facts,  tiuit  the  Knights  of 
Honor  was  a  necessary  party,  and,  not  having 
been  properly  brought  before  the  court,  the 
apiieal  was  for  that  reason  dismissed.  The 
garnishee  in  that  case,  having  ])ald  the  amount 
of  its  debt  to  the  philutiff.  was  sul>stauthdly 
and  pecuuiaril.v  interested  In  liavlng  no  mo.li- 
ficatlon  or  reversal  of  the  judgment  against 
Ba\M'r  or  her  suretit's:  since,  if  the  Jwlgnient 
should  not  lie  iMid  by  her  or  them,  the  gar- 
nishee wciuld  be  obliged  to  make  a  second  pay- 
ment to  the  plniuliff,  .-lud  to  look  to  the  orig- 
inal defendant,  liauer,  and  her  .sureties,  for 
Indemnification.  Tiiere  Is  no  such  situation  of 
afTairs  presented  iiore,  and  for  that  reason  the 
case  Is  not  deemed  decisive  of  the  question  un- 
der consideration. 

We  have  carefidly  examined  all  of  the  cases 
cited  for  the  respondent,  and  we  do  not  think 
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that  they  sttstaln  the  contention  of  respondent's 
ooimsel.    The  motion  Is  denied. 

SCOTT,  C.  J.,  and  RE  A  VIS  and  GORDON, 
JJ.,  concur. 


STATE  ei  rel.   MANHATTAN  TRUST  CO. 

V.  SUPERIOR  COURT  OF  KING 

COUNTY  et  al. 

(Supreme  Court  of  Washington.    July  15,  1897.) 

Appe\i,— Maxoate   anu   Pkocbbdinos    Below— 
recbivkksuip — hobtoage  fokkcldsuke. 

1.  Final  decree  in  a  foreclosure  suit,  made  by 
the  siiperior  court  pending  appeal  from  inter- 
locutory order,  may,  on  the  case  being  remanded, 
be  modified  to  conform  to  the  opinion  on  appeal. 

2.  To  authorize  the  court,  in  a  suit  to  fore- 
close deed  of  trust  on  the  pro^rty  of  an  insolvent 
coriwration,  to  determine  priorities  between  the 
general  creditors  and  those  represented  by  the 
tnustee,  it  is  immaterial  whether  the  receiver 
appointe<l  is  a  special  or  general  one,  all  the 
parties  iieing  before  the  court,  and  all  the  prop- 
erty in  its  custody. 

Anders,  J,,  dissenting. 

Application  by  the  Manhattan  Trust  Com- 
pany, a  corporation,  trustee,  for  writ  of  pro- 
hibition to  the  superior  court  of  King  county. 
Denied. 

Strure,  Allen,  Hughes  &  McMleken,  for  re- 
lator. Baunraan,  Kelleher  &  Emory,  Don- 
worth  &  Howe,  Stmdwlck  &  Peters,  and 
Preston,  Carr  &  Oilman,  for  respondents. 

RE.WIS,  X  AppUcaHon  for  a  writ  of  pro- 
hibition against  the  superior  court  of  King 
county.  Pending  proceedings  to  foreclose  a 
mortgage  and  trust  deed  by  plaintiff,  a  re- 
celrer  w^as  appointed  by  the  superior  court, 
and,  after  taking  possession  of  the  property 
embraced  in  the  trust  deed,  an  Issue  arose  be- 
tween certain  unsecured  creditors  of  the  mort- 
gagor and  the  plaintiff  trustee.  The  sixperior 
court  heard  and  determined  such  controversy, 
and  adjudged  the  mortgage  lien  superior,  from 
which  the  unsecured  creditors.  Murphy,  Grant 
&  Co.  and  others,  appealed  to  this  court. 

Tlie  cause  is  found  reported  in  16  Wash.  499, 
and  48  Pac.  333,  entitled  "Manhattan  Trust 
Co.  of  New  York  v.  Seattle  Coal  &  Iron  Co. 
et  al."  Before  the  decision  of  the  cause  here, 
plaintitr  procured  a  decree  of  foreclosure  and 
.>iale  In  the  superior  court,  and  the  proi)erty 
was  sold  subject  to  confirmation;  but  before 
the  confirmation  the  remittitur  from  this  court 
went  down.  The  superior  court  thereupon,  in 
effect,  vacated  the  order  of  sale,  and  proceed- 
ed, in  accordance  with  the  mandate  of  this 
court,  to  adjudge  the  superiority  of  the  claims 
of  Murphy.  Grant  &  Co.  and  other  ai>peallng 
creditors  over  tlie  mortgage  and  all  claims  of 
plalutlff,  and  also  proceetled  further,  and  di- 
rected that  other  general  creditors  of  the  in- 
MOlvent  cori)oratlon,  Seattle  Coal  &  Iron  Com- 
j)any,  should  file  their  claims  to  priorities  over 
the  mortgage  and  over  plnlntiff's  claim.  If  pri- 
orities wore  assorted,  within  a  speclfled  time 
fur  hearing  and  determination  by  the  superior 


court;  and  that  court  also  directed  a  sale  of 
all  the  property  embraced  In  the  mortgage  and 
In  the  custody  of  the  receiver  at  public  sale, 
by  the  receiver,  at  a  sum  of  not  less  than 
$130,000.  The  relator  maintains  that  tlie  su- 
perior court  had  no  power  to  disturb  Its  decree 
entered  pending  the  appeal  of  Murphy,  Grant 
&  Co.  and  other  creditors  In  this  court,  and 
that  It  could  go  no  further  when  the  remlttlttir 
was  filed  than  direct  priority  of  payment  of 
the  claims  of  Murphy,  Grant  &  Co.  and  other 
creditors  who  had  joined  in  the  appeal.  But 
the  order  of  sale  did  not  provide  funds  for 
tlie  payment  of  these  creditors.  Such  order 
only  provided  for  the  payment  of  counsel  fees 
and  expenses  and  compensation  of  the  receiv- 
er, and  the  remainder  of  the  purchase  price 
could  be  paid  In  bonds  of  the  defendant  cor- 
poration held  by  the  plaintiff  trustee.  It  Is 
not  necessary  here  to  determine  whether  the 
pending  appeal  of  Murphy,  Grant  &  Co.  and 
other  creditors  stayed  a  final  decree  and  sale 
of  the  mortgaged  property,  for.  In  any  view, 
the  plaintiff,  pending  the  appeal  from  an  In- 
terlocutory order,  proceeded  at  Its  peril.  On 
the  appeal  from  the  Interlocutory  order  In 
Manhattan  Trust  Co.  of  New  York  v.  Seattle 
Coal  &  Iron  Co.,  It  was  said:  "In  this  case 
no  question  has  been  raised  or  considered  as  to 
the  wliole  property  of  this  corporation  l)elng 
a  trust  fund  now  In  the  iK).ssession  of  the 
court  for  the  benefit  of  the  creditors  of  the 
coriwratlon  alike."  The  foreclosure  suit  of 
plaintiff  trustee  against  the  Seattle  Coal  & 
Iron  Co.  was  begun  In  February,  1894,  and 
from  that  time  until  the  present  the  entire 
property  of  the  defendant  corporation  has  been 
In  the  custody  of  the  receiver.  The  receiver, 
It  now  appears  from  the  record  In  this  pro- 
ceeding, by  order  of  the  court  entered  October 
12,  l.S!»5,  was  directed  to  publish  notice  to  all 
credltoi-s  of  the  Seattle  Coal  &  Iron  Company, 
notifying  them  to  present  all  claims  against 
the  company,  duly  verified,  to  him,  within  40 
days  after  date  of  publication.  A  great  many 
creditors  then  presented  their  chilins  duly  veri- 
fied, which  were  approved  by  the  rec-elver. 
All  this  was  done  with  the  consent  of  the 
plaintiff  trustee.  The  plaintiff  trustee.  In  a 
supplemental  complaint,  filed  In  1894,  asked 
that  the  receiver  take  Into  his  custody  all  the 
proiierty  of  the  coal  company,  and  the  mort- 
gage, by  Its  terms,  specifically  embraced  all 
the  property  of  the  defendant  coal  company, 
and  under  the  notice  given  by  the  receiver  to 
the  creditors  to  file  claims  the  plaintiff  trustee 
filed  an  individual  account  for  $37,000.  When 
tlie  remittitur  fi-om  this  court  was  filed  In  the 
superior  court,  the  question  was  presented  to 
that  court  upon  the  iietitions  of  various  cred- 
itors whether  the  pending  receivership  was  a 
special  and  limited  one  under  a  foreclosure 
piweedlng.  or  had  become,  by  the  action  of 
the  plaintiff  trustee  and  receiver,  a  general 
receivership  of  an  insolvent  corporation.  The 
superior  court  seems  to  have  assiuned  that  it 
could  properly  determine  the  priorities  be- 
tween the  general  creditors  of  the  defendant 
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coal  company  and  the  plaintiff  ti'nstee  as  rep- 
resentative of  the  bondholders.  The  question 
of  general  or  special  receiversliip  is,  however, 
more  of  form  than  substance,  as  all  parties 
were  before  the  court,  and  all. the  property  in 
Its  custody.  Upon  issues  properly  framed.  It 
ordered  a  sale  by  the  receiver  of  all  the  prop- 
erty of  the  insolvent  corporation,  and  directed 
certain  appropriations  of  the  proceeds  when 
paid  Into  the  rejrlstry  of  the  court.  It  re- 
served the  question  of  priorities  among  cer- 
tain creditors  until  further  hearing  and  final 
distribution.  The  superior  court  has  proceed- 
ed In  conformity  to  the  opinion  of  this  court  In 
the  case  heretofore  mentioned,  and  so  far  as 
the  mandate  ordered,  and  seems  to  have  pro- 
ceeded proi)erly  In  the  further  administra- 
tion of  Its  trust  -with  the  property  of  the  de- 
fendant coal  oompan.v  In  Its  custody.  AVe  find 
no  reason  for  Interference  with  its  order  and 
decree.    The  writ  Is  tlierefore  denied. 

SCOTT,  C.  J.,  and  GORDON,  J.,  concur. 

ANDERS,  J.  (dissenting).  I  think  the  re- 
mittitur from  tills  court  did  not  authorize  the 
superior  court  to  vacate  the  Judgment  entered 
In  the  regular  foreclosure  suit,  but  only  to  so 
modify  It  as  to  make  the  claims  of  the  peti- 
tioning creditors  prior  to  those  of  the  mort- 
gagees. When  the  court  In  effect  set  aside 
and  vacated  the  entire  Judgment  and  decree 
of  foreclosure,  and  ordered  a  new  sale  of  the 
property  In  the  foreclosure  suit,  by  a  receiver 
In  that  suit,  I  think  It  proceeded  w^Ithout  au- 
thority of  law.  I  therefore  am  of  the  opinion 
that  Uie  writ  prayed  for  should  is.Mie. 


BURROWS  T.  MoOATJ-EY  et  al. 

(Supreme  Court  of  WashiiiKton.    Jiuie  30,  1897.) 

FiKE  Insuraxce— Vat.iditv  OK  PoLicv— Wuo  Mai 

Raise  Objectiuxs—Waivek—Pahtirs— Money 

Receiveh  —  Demand   befoke    Action. 

1.  The  executor  of  one  of  two  mortgasors  of 
a  mill  Insured  the  mill,  and  paid  the  premium, 
having  the  policies  made  payable  to  P..  mort- 
gaKee,  "as  his  interest  may  appear."  His  in- 
terest exceeded  the  anioiuit  of  tbe  insurance.  The 
executor  had  uo  interest  in  the  iiro|)prty.  and  the 
IKjliciea  provided  that  they  shouUl  be  void  if  the 
Interest  of  the  insured  waa  other  than  uncondi- 
tional ownership,  or  if  the  building  luRurod  was 
on  ground  not  owned  by  the  insured  iu  fee.  Hrld 
that,  in  the  absence  of  written  application  and 
fraudulent  representations  of  title,  the  policies 
were  valid  as  to  the  mortgagee. 

2.  Even  if  the  companies  could  have  avoided 
the  policies,  thev  were  the  only  parties  who  conid 
assert  the  conditions;  and  hence  such  executor 
and  the  owner  of  the  property  could  not  claim  the 
money  voluntarily  paid  by  me  companies  in  set- 
tlement of  the  loss,  as  against  the  mortgagee,  on 
the  ground  that  the  policies  wore  void. 

3.  Where  one  who  had  no  interest  in  property 
insured  it,  having  the  noiicies  made  payable  to  a 
mortgagee  as  his  Interest  might  apix>ar,  and  he 
and  the  mortgagee  joined  in  suits  on  the  policies, 
in  which  they  nlhged  that  the  former  was  the 
owner  of  the  property,  and  in  possession  when 
the  policies  were  issued,  he  was  in  no  position  to 
afterwards   claim   that   the   mortgagee   was   not 


entitled  to  the  money  paid  in  settlement  of  the 
loss,  on  the  ground  that  the  i»licie«  were  void. 

4.  Nor  were  their  attorneys,  to  whom  the 
mone.v  was  jMiid,  in  a  position  to  make  snch  claim. 

5.  Suits  were  brought  on  the  policies  by  the 
executor  and  the  mortgagee,  and  judgments  ob- 
tained by  agreement  with  the  companies.  Drafts 
in  payment  of  the  judgments  were  turneil  over 
to  plaintiff's  attome.Ts;  and  they  were  about  to 
liay  tlie  monty  to  the  executor  and  others  who 
were  not  entitled  to  it.  instead  of  the  mortgagee. 
Hdd,  tliat  such  attorneys  wore  pro|)er  parties 
defendant  to  an  action  by  the  mortgagee  to  com- 
p«>l  payment  of  the  money  to  hiin. 

t>.  Where  the  attorneys  denied  plaintiff's  right 
to  the  money,  no  demand  on  them  before  bringing 
suit  was  necessary. 

Appeal  tvom  sui)erlor  court,  Walla  Walla 
county;   William  H.  Upton,  Judge. 

Action  by  Charles  E.  Burrows  against  Mary 
A.  M(!CaUey  and  others  to  foreclose  a  mort- 
gage .sold  and  assigned  to  plaintiff,  and  to 
compel  the  payment  to  plaintiff  of  certain 
money  paid  by  insurance  companies  In  settle- 
ment of  a  loss  under  iiollcles  l.>4sued  on  proi)- 
erty  mortgaged,  which  were  made  jiayable  to 
the  mortgiigee,  as  his  Interest  might  apiiear. 
From  a  decree  of  foreclosure,  and  denying  the 
other  relief  asked,  plaintiff  aiipeals.  Re- 
versed. 

Wellington  Clark  and  Richard  Belcher,  for 
appellant.    Thomas  &  Dovell,  for  resiH>udeuts. 

GORDON,  J.  In  the  year  ISS-o,  Robert  M. 
McCalley  and  Andrew  McCalley  (their  wives 
Johiing  with  them)  executeil  a  mortgage  upon 
certain  real  estate  In  Walla  Walla  county,  to 
one  Pierce,  to  secure  a  loan  of  $12,000.  Up- 
on tbe  mortgaged  premises  there  was  a  large 
merclmnt  flouring  mill,  and  the  mortgage  con- 
tained a  covenant  to  keep  the  improvements 
lU!*ured  "In  n  sum  equal  to  lialf  the  cost  value, 
and  to  have  the  losses  In  case  of  fire  made  i)ay- 
ablo  to  the  party  of  the  second  part  [Piercel 
as  his  interest  may  apiiear."  Andrew  McCal- 
ley and  Ills  wife  and  Robert  McCalley  died 
prior  to  tlie  year  1802,  and  their  estates  were 
In  course  of  administration  at  the  time  of  the 
commencement  of  this  action.  Respondent 
Mary  A.  McCalley  Is  the  sole  executrix  of  the 
last  will  and  testament  of  Robert  M.  McCalley, 
one  of  the  mortgagors.  Resiwudent  Bover  Is 
the  administrator  of  the  estate  of  Sallle  V.  Mc- 
Calley, wife  of  Andrew  McCalley.  one  of  tlie 
mortgagors.  Respondent  Walter  S.  McCalley 
Is  sole  executor  of  the  last  will  and  testa- 
ment of  Andrew  McCalley.  In  October,  1892, 
respondent  Walter  S.  McCalley  Insureil  the  Im- 
provements upon  said  mortgaged  premises  in 
three  different  companies,  for  a  sum  aggregat- 
ing $8,000,  and  paid  the  premium  tliereon. 
Each  of  said  policies  was  made  i>ayable  In 
case  of  loss  to  the  said  Pierce,  the  mortgagee, 
"as  his  Interest  may  appear."  In  the  spring 
of  1893  the  in.sured  property  was  totally  de- 
stroyed by  fire.  In  the  fall  of  tliat  year,  re- 
siiondent  Walter  S.  McCalley  and  Pierce  unit- 
ed as  plaintiffs  in  actions  brought  In  the  supe- 
rior court  of  said  county  on  the  iwlicies  afore- 
said, against  the  resiiectlve  companies.  There- 
after stipulations  were  filed  providing   that 
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Judgments  sUouId  be  entered  therein  In  favor 
of  the  plaintiffs,  and  against  the  companies, 
tot  amounts  aggregating  $G,150,  and  condition- 
ed that  such  Judgments  should  be  forthwith 
paid.  Subsequently  said  companies  delivered 
to  the  clerk  of  the  court  bank  di-afts  for  the 
amount  of  the  respective  judgments  so  en- 
tered against  tliem.  These  drafts  were  by  the 
clerk  turned  over  to  respondents  Thomas  & 
Dovell,  attorneys  of  record  for  the  plaintiffs 
AlcCalley  and  Pierce  In  the  actions  upon  said 
policies,  who  thereupon  satisfied  the  Judg- 
ments of  record,  and  deiK»ltetl  tlie  drafts  for 
foUec'tion  In  the  Baker-Boyer  National  Bank 
of  Walla  Walla.  In  ApriL  1S94.  the  e.vecn- 
tors  of  the  estate  of  Pierce  sold  and  ass:gned 
to  the  appellant,  Burrows,  the  mortgage  here- 
inbefore mentioned,  and  the  debt  secured 
thereby.  The  present  action  was  brought  by 
Burrows  to  foreclose  the  mortgage,  and  also 
to  have  the  proceeds  of  the  drafts  applied  in 
fiartial  satisfaction.  The  complaint  sets  out 
all  the  facts  hereinbefore  detailed,  and  fur- 
ther sets  forth  that  the  respondent  Walter  8. 
McCalley,  at  the  time  of  obtaining  the  Insur- 
ance upon  the  property,  was  or  claimed  to  be 
the  owner  of  the  mortgaged  pr(^>erty,  and  had 
or  claimed  to  havj  an  insnrable  Interest  there- 
in, subject  to  the  lien  of  the  mortgage.  A 
temporary  Injunction  issued,  restraining  the 
liank  from  disbursing  the  money  among  the 
restx>ndents  pending  the  action,  and  subse- 
quently, by  a  stipulation  of  the  parties,  the 
proceeds  of  the  drafts  were  deposited  with  the 
clerk  of  the  conrt  to  abide  the  result  of  the 
action.  Such  of  the  respondents  as  are  Inter- 
ested in  the  dlsiiosition  to  be  made  of  the  case 
in  this  court  united  In  a  demurrer  to  the  com- 
pbiint  in  foreclosure,  upon  the  grounds  that  It 
did  not  state  facts  sufficient  to  constitute  a 
<"anse  of  action.  This  demurrer  was  overruled, 
and  subsequently  they  interposed  a  further  de- 
murrer, on  the  ground  that  two  causes  of  ac- 
tion were  improperly  united;  and  the  lower 
court  declined  to  entertain  this  latter  demur- 
rer,— ^very  properly,  we  think,— for  the  reason 
tliat  It  was  not  competent  for  a  defendant  to 
Interpoee  different  demurrers  to  the  same  com- 
plaint Thereafter  respondents  answered,  af- 
finnatlyely  alleging  that,  at  the  time  of  taking 
otit  the  Insurance  by  respondent  Walter  S.  Mc- 
Calley, Maiy  A.  McCalley  was  the  owner  of 
the  premises,  and  the  insurance  was  procured 
by  Walter,  as  the  agent  of  Mary,  for  her  sole 
use  and  benefit,  and  not  otherwise,  and  that 
the  insurance  companies,  without  liability  on 
the  part  of  either  of  them  to  the  said  Walter 
8.  McCalley  or  JMerce  mortgage,  voluntarily 
paid  the  snms  hereinbefore  referred  to,  for  the 
use  and  ben^t  of  Mary  A.  McCalley,  and  not 
otherwise.  The  trial  resulted  In  a  decree  of 
foreclosure,  and  ordering  a  sale  of  the  mort- 
gaged premises,  but  denying  the  right  of  the 
appellant  to  a  Hen  upon  the  drafts  or  proceeds 
of  the  drafts  paid  by  the  Insurance  companies, 
and  denying  to  apiiellant  the  relief  sought  in 
respect  to  such  drafts,  and  directing  the  clerk 
of  the  court  to  turn  over  to  Thomas  &  DoveU 


the  proceeds  of  the  drafts  which  had  thereto- 
fore been  deposited  with  said  clerk,  under  stip- 
ulation of  the  parties,  and  awarding  to  said 
respondents  costs  of  the  action. 

The  present  appeal  is  from  that  portion  of 
the  decree  only  which  dented  to  appellant  the 
right  to  have  the  proceeds  of  the  drafts  ap- 
plied In  satisfaction  of  the  mortgage.  Very 
little  difference  or  dispute  exists  between  the 
contending  parties  in  this  case  as  to  the  con- 
trolling facts  In  the  case.  Each  of  the  iwli- 
cies  contnined  in  substance  tlie  following  lan- 
guage: "This  entire  policy  •  •  •  shall  be 
void  if  the  interest  of  the  insured  be  other 
tlian  unconditional  and  sole  ownership,  or  if 
the  subject  of  insurance  be  a  building  on 
ground  not  owned  by  the  insured  in  fee  sim- 
ple." The  lower  conrt  found:  "That  said 
Walter  S.  McCalley  did  not  liave  at  the  time 
of  tlie  issuance  of  said  policies  of  insurants, 
or  either  of  them,  nor  since  said  time,  any 
liglit  to,  interest  in,  or  claim  upon,  said  land 
and  premises  in  said  complaint  described,  or 
any  part  thereof,  nor  any  insurable  Interest 
therein,  or  any  part  thereof;"  and  concludeii: 
"(2)  Tliat  Inasmuch  as  the  defendant  Walter 
S.  McCalley  had  no  insurable  interest  in  the 
property'  so  insured,  or  supposed  to  be  Insured, 
at  the  time  of  the  issuance  of  said  policies  of 
Insurance,  or  at  any  time  since  then,  said  poli- 
cies were,  and  each  of  them  was,  void  and  of 
no  effect,  and  said  insurance  companies  nor 
either  of  them  was  under  any  legal  obligation 
to  pay  said  sums,  or  any  sum  or  sums,  there- 
under on  account  of  the  loss  or  destruction  of 
said  property,  and  that  said  plaintiffs  in  said 
actions  thereon,  Charles  E.  Burrows  and  Wal- 
ter 8.  McCalley,  were  not  entitled  to  recover 
in  said  actions  so  brought  thereon  as  aforesaid. 
(3)  That  the  Judgments  rendered  in  said  ac- 
tions were  not  recovered  by  said  Burrows  and 
McCalley  upon  said  policies  of  insurance,  or 
either  of  them,  but  were  so  recovered  under 
and  pursuant  to  the  stipulations  of  the  parties 
filed  therebi,  for  the  purpose  of  compromising 
and  settling  their  asserted  claims  in  said  ac- 
tions respe<!tlvely.  (4)  That  said  Thomas  and 
Dovell,  having  received  said  drafts  as  the  at- 
torneys of  said  Charles  E.  Burrows  and  Wal- 
ter S.  McCalley  in  said  actions,  and  no  demand 
having  been  made  upon  them  by  said  Burrows, 
plaintiff  liereln,  for  the  same,  or  the  proceeds 
thereof,  or  for  any  part  of  such  proceeds,  be- 
fore the  commencement  of  this  action,  are  not 
liable  to  said  Burrows,  as  such  plaintiff  or 
otherwise,  in  this  action  for  the  conversion  of 
the  same  or  otherwise,  and  especially  in  the 
absence  of  a  showing  of  their  insolvency  or 
of  the  insolvency  of  said  Walter  8.  McCalley, 
to  whom  they  intended  to  pay  such  proceeds; 
and  that  on^  an  action  at  law,  after  a  de- 
mand for  an  accounting  between  him  and 
them,  and  a  demand  by  him  upon  them  there- 
for, and  refusal  on  their  part  to  pay  or  deliver 
his  share  or  proportion  of  the  same,  if  any,  can 
be  maintained  against  them;  and  that  sncli 
cause  of  action,  if  any  he  has,  being  only  cog- 
nizable at  law,  no  recovery  can  be  had  against 
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them  thereon  In  this  action,  nor  the  rights  of 
the  respective  lurtles  to  the  moneys  paid  upon 
said  drafts,  and  deposited  In  this  court,  as 
aforesaid,  adjudicated  In  this  cause;  and  that 
the  same,  so  far  as  the  same  relates  thereto, 
should  be  dismissed  without  prejudice,  and  the 
preliminaiy  injunction  granted  herein  against 
them  dissolved;  and  that  said  Thomas  and 
Dovell  should  recover  their  costs  and  dif^buise- 
nieuts  agahist  said  plaintiff  herein."  No  evi- 
dence was  ofiTered  by  the  respondents  In  the 
trial  below. 

We  tliink  the  trial  court  erred  In  concluding 
that  the  policies  were  void  and  of  no  eftect, 
and  that  appellant  and  respondent  Walter  S. 
McCalley  were  not  entitled  to  recover  upon 
them.  It  appears  from  the  record  that  no 
written  application  was  made  for  the  insur- 
ance, and  it  does  not  appear  that  any  fraudu- 
lent repres<>ntatlous  of  title  were  made  at  the 
time  of  effecting  the  insurance.  Under  such 
circumstances,  it  is  very  doubtful  If  the  com- 
panies could  have  successfully  defended  upon 
that  ground,  even  as  against  McCalley.  Dooly 
V.  Insurance  Co.  (Wash.)  47  Pac.  507;  Wood, 
Ins.  {  212.  But,  as  to  the  mortgagee  who  had 
a  separate  and  distinct  interest  in  the  policies, 
we  think  the  insurance  was  valid.  Ills  inter- 
est was  separate  and  dLstiuct  from  that  of 
the  Insured.  As  was  said  in  the  cause  of 
Hastings  v.  Insurance  Co.,  73  N.  Y.  141:  "'The 
tendency  of  the  recent  cases  is  to  recognize 
tliese  distinctions,  and  thus  protect  the  rijihts 
of  the  mortgagee  when  named  in  the  iwllcy, 
and  the  interest  of  the  owner  and  of  the  mort- 
gagee are  regarded  as  distinct  subjects  of  In- 
.surance."  See,  also.  Pioneer  Sav.  &  Loan  Go. 
V.  Providence  Wash.  Ins.  Co.  (decided  in  this 
(•ourt.  June  18,  1897)  4!)  Pac.  231.  It  was 
found  by  the  court  that  the  amount  due  upon 
the  mortgage  exceedeti  ."Pl.^OOO.  while  the  total 
amount  of  insurance  was  but  $8,000.  In  oth- 
er words,  tlie  interest  of  the  mortgagee  in  the 
premises  exceeded  the  total  amount  of  the  in- 
surance thereon;  and  we  see  no  reason  why 
the  policy  should  be  held  invalid  as  to  him. 
Addis  V.  Addis  (Sup.)  14  N.  Y.  Siipp.  657.  is 
cited  and  relied  upon  by  resjiondents.  A  care- 
ful examination  has  convinced  us  that  the  prin- 
ciple controlling  the  decision  In  that  case  has 
no  application  to  the  facts  in  tliis.  But,  Inde- 
pendently of  these  considerations,  the  onlj-  iwr- 
ties  who  coidd  be  heard  to  assert  the  condi- 
tions were  the  companies  tliemselves,  and  they 
had  the  undoubted  right  to  waive  tlie  condi- 
tions if  they  saw  tit.  It  cannot  be  assiuned 
tliat  tliey  were  not  familiar  with  the  condi- 
tions contained  in  policies  of  their  own  prepa- 
ration; hence  it  must  be  assumed  that  with 
full  knowledge  of  the  conditions,  and  of  ail  the 
facts,  they  elected  to  make  payment,  rather 
tlian  contest  the  loss;  and  it  does  not  belong 
to  the  respondents  to  assert  conditions  or  rai^se 
defenses  which  were  personal  to  the  compa- 
nies. 

Still,  again,  we  think  that  respondent  Wal- 


ter S.  McCalley  Is  precluded  from  nrglng  this 
objection.  As  already  noticed,  he  joined  with 
the  appellant  In  this  case  In  bringing  actions  to 
enforce  payment  under  the  policies.  The  com- 
plaints in  those  actions  were  put  In  evidence 
in  this  cause,  and  are  In  the  record.  Each  of 
them  contains  the  allegation  that  Walter  S. 
McCalley  was  the  owner  and  in  possession  of 
the  premises  at  the  time  of  effecting  the  insur- 
ance. It  does  not  belong  to  htm  to  urge  the 
objections  which  are  here  considered,  and,  if 
he  has  no  right  to  do  so,  it  would  seem  equally 
clear  that  his  attorneys  in  that  proceeding  (the 
resiiondents  Thomas  &  Dovell)  cannot. 

We  think  the  court  also  erred  In  concluding 
that  respondents  Thomas  &  Dovell  were  not 
proper  parties  to  this  proceeding,  and  that,  as 
to  them,  appellant's  only  ren^edy  was  an  ac- 
tion at  law.  Tiieir  possession  of  the  drafts 
was  due  to  their  employment  as  the  attorneys 
of  this  appellant  and  the  respondent  McCalley, 
joint  plaintiffs  in  the  actions  against  the  Insur- 
ance companies;  and,  aa  the  interest  of  the 
appellant  In  the  insured  premises  greatly  ex- 
ceeded the  total  amount  of  insurance  thereon, 
It  follows  that  the  api>ellant  was  entitled  to 
the  entire  sum  paid  in  satisfaction  of  the  Judg- 
ments In  those  actions.  Upon  receiving  the 
proceeds  of  these  judgments,  it  became  their 
duty  to  account  to  the  appellant  therefor;  and 
this  was  a  continuing  obligation,  and  inasmucli 
as  it  sufticlently  appears  from  the  record  that. 
Instead  of  so  doing,  they  puriK>sed  to  disburse 
such  proceeds  among  the  other  respondents  In 
the  case,  who  clearly  were  not  entitled  to  It, 
we  think  they  were  proi)erly  Joined  as  defend- 
ants in  the  present  case.  Appellant  was  enti- 
tled to  have  the  proceeds  of  the  insurance 
which  existed  upon  the  mortgaged  premises 
applied  to  the  satisfaction  of  his  mortgage,  and 
for  that  purpose  was  entitled  to  claim  the  spe- 
cific funds.  He  was  not  obliged  to  resort  to 
an  action  at  law,  ror  is  it  any  sufficient  objec- 
tion to  his  recovery  in  the  present  cause  that 
no  demand  was  made  of  his  attorneys  prior  to 
the  commencement  of  this  action.  As  already 
observed,  their  duty  to  account  to  him  for  tlie 
proceeds  of  the  judgments  was  a  continuing 
duty,  and.  It  clearly  api)earing  that  they  pur- 
posed to  make  other  disposition  of  the  funds, 
a  demand  would  liave  been  useless.  We  think 
It  is  the  general  rule  that  a  demand  Is  never 
necessary  where  It  would  be  unavailing  If 
made.  In  the  present  case  it  could  only  af- 
fect the  question  of  cost,  and  where,  as  here, 
the  respondents  deny  appellant's  right  to  the 
funds,  they  cannot  avail  themselves  of  appel- 
lant's failure  to  make  demand.  In  order  to 
avoid  liability  either  upon  the  merits  or  the 
minor  question  of  costs.  That  portion  of  the 
decree  appealed  from  will  be  reversed,  and  the 
cause  remanded  for  the  entry  of  a  new  decree 
In  accordance  with  the  views  herein  expressed. 

SCOTT,  C.  J.,  and  REAVIS,  ANDERS,  and 
DUNBAR,  JJ.,  concur. 
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BRANDENSTEIN  t.  WAT. 
(Supreme  Court  of  Washington.    July  8,  1897.) 
Appeal  —  Statement  op  Facts  —  Attachment — 

GBOUNDS— FkLONT— AFKIDAVIT— 4.MENDMEST. 

1.  Code  Proc.  I  322,  providing  that  no  attach- 
ment shall  be  quashed  for  a  defect  in  any  of  the 
proceedings  that  can  be  amended  so  as  to  show 
that  a  legal  cause  for  attachment  existed  at  the 
time  it  was  issued,  and  that  the  court  shall  give 
reasonable  time  to  perfect  defective  proceedings, 
does  not  apply  to  amendments  sought  to  be  made 
after  the  caae  has  been  tried,  and  an  appeal  has 
been  taken;  and  hence  a  supplemental  affidavit 
in  attachment,  first  offered  and  filed  after  an  ap- 
peal from  an  order  sustaining  the  attachment, 
should  not  be  incorporated  into  the  statement  of 
facts  on  Bttch  appeal. 

2.  Code  Proc.  i  289,  allowing  an  attachment 
when  the  action  Is  oronght  for  damages  for  in- 
juries arising  from  the  commission  of  some  felony, 
or  for  seduction,  has  reference  to  injuries  to  prop- 
erty as  well  as  to  the  person. 

3.  Where  goods  were  intrusted  to  defendant 
under  his  agreement  with  plaintiff  to  sell  for 
plaintiff's  use,  and  it  was  stipulated  that  title 
should  remain  in  plaintiff,  and  that  the  proceeds 
of  sales  should  belong  to  him,  and  that  defendant 
Hhould  return  them  to  plaintiff  nithin  three  days 
after  collecting  them,  the  fact  that  defendant  was 
entitled  to  a  commission  of  1  per  cent,  on  sales 
(lid  not  put  titli  to  the  proceeds  jointly  in  him  and 
plaintiff;  and  hence,  where  he  converted  the  pro- 
ceeds to  his  own  use,  he  was  guilty  of  larceny 
by  embezzlement,  under  Pen.  Code,  g  55,  declar- 
ing that  any  agent  to  whom  money  or  other  prop- 
erty shall  be  intrusted,  who  fraudulently  con- 
verts same  to  his  own  use,  or  fails  to  account  to 
the  person  intrusting  it  to  him,  is  guilty  of  lar- 
ceny, etc. 

Appeal  from  superior  court.  King  county; 
R.  Osbom,  Judge. 

Action  by  M.  J.  Brandenstetn,  doing  bnsl- 
ness  as  M.  J.  Brandenstein  &  Co.,  against 
Franklin  T.  Way,  otherwise  known  as  Frank 
T.  Way.  From  an  order  overruling  a  motion 
to  dissolve  an  attachment  issued  in  aid  of  the 
action,  defendant  appeals.    Affirmed. 

McClure  &  Bass  and  J.  T.  Ronald,  for  appel- 
lant. George  H.  Preston  and  George  Don- 
worth,  for  respondent. 

DUNBAR,  J.  Appellant  Interposes  a  mo- 
tion to  strike  a  portion  of  the  statement  of 
facts  from  the  record,  which  motion,  we  think, 
must  be  sustained.  An  affidavit  in  attachment 
was  flled  In  the  action,  and  a  motion  was 
made  by  the  defendant  to  dissolve  the  attach- 
ment on  various  grounds.  This  motion  was 
also  overruled,  and  thereupon  the  defendant 
gave  notice  of  appeal  to  this  court.  Subse- 
quently the  respondent  (plaintiff)  flled  a  sup- 
plemental atfida't'it  in  aid  of  the  attachment, 
which  was  incorporated  by  the  court  below 
as  a  iMirt  of  the  statement  of  facts.  It  is  this 
supplemental  affidavit  which  the  appellant 
moves  to  strike  from  the  statement.  The  re- 
spondent, in  opposition  to  this  motion,  invokes 
section  322  of  the  Code  of  Procedure,  which 
provides  that:  "This  chapter  shall  be  liberally 
construai,  and  the  plaintiff  at  any  time  when 
objection  is  made  thereto  shall  be  i)ermlttcd  to 
amend  any  defect  In  the  complaint,  nffidavit, 
bond,  writ  or  other  proceeding,  and  no  attach- 


ment sbflll  be  quashed  or  dismissed  or  the 
property  attached  released  if  the  defect  in  any 
of  the  proceedings  has  been  or  can  be  amend- 
ed 80  as  to  show  that  a  legal  cause  for  the  at- 
tachment existed  at  the  time  It  was  Issued,  and 
the  court  shall  give  the  plaintiff  a  reasonable 
time  to  perfect  stich  defective  proceetllngs. 
•  *  •"  It  Is  evident  to  our  mind  that  this 
provision  in  relation  to  the  amendments  is  In- 
tended to  apply  to  amendments  during  the 
trial,  and  not  to  amendments  made  or  sought 
to  be  made  after  the  case  has  been  tried  be- 
low, and  an  appeal  taken  to  this  court.  If. 
upon  the  motion  of  the  defendant  to  dissolve 
the  attachment,  the  platntlft  had  offered  to 
amend  his  affidavit,  or  to  furnish  a  supple- 
mental affidavit,  the  statute  would  have  been 
in  point,  and  the  court  would  have  been  au- 
thorized In  allowing  the  amendment.  But  It  is 
apparent  from  the  record  in  this  case  that  this 
court  is  now  called  upon  to  consider  upon  this 
appeal  a  matter  which  was  not  before  the 
court  at  the  time  it  passed  niwn  the  motion  to 
discharge  the  attachment,  and  it  was  from  the 
action  of  the  court  in  refusing  to  discharge 
the  attachment  as  the  case  then  stood  when 
the  court  "made  Its  order  that  the  defendant 
appealed.  This  court  must  look  upon  the  rec- 
ord as  It  then  existed,  and  upon  the  facts  then 
before  the  court,  and  not  upon  the  facts  which 
were  afterwards  presented  to  it.  This  was 
the  view  we  took  of  this  case  when  It  was 
presented  to  this  court  in  the  shape  of  a  man- 
damus to  compel  the  lower  court  to  certify 
to  a  proper  statement  of  facts,  but  the  writ  In 
that  case  was  refused,  because  we  were  of 
the  opinion  that  the  proper  practice  was  to 
move  to  strike  any  portion  of  the  record  which 
was  made  subsequently  to  the  appeal.  But, 
outside  of  the  amended  or  supplemental  at-' 
tachment,  we  are  Inclined  to  think  that  the 
original  affidavit  of  attachment  upon  which 
the  court  acted  was  sufficient.  If  this  attach- 
ment can  be  sustained,  it  must  be  sustained 
under  subdivision  9  of  section  289  of  the  Code 
of  Procedure,  which  allows  an  attachment 
when  the  damages  for  which  the  action  is 
brought  are  for  Injuries  arising  from  the  com- 
mission of  some  felony,  or  for  the  seduction 
of  some  female.  It  Is  contended  by  the  appel- 
lant that  the  statute  has  reference  to  Injuries 
to  the  person  only,  and  not  to  property;  and 
he  insists  that,  as  the  seduction  of  a  female  Is 
a  felony,  if  the  object  of  the  statute  had  boon 
to  confer  the  right  to  I.ssiie  the  writ  In  all 
ca.ses  of  commission  of  felony  the  addition  of 
a  cause  for  the  seduction  of  females  would  be 
useless  and  senseless.  But  we  hardly  see  how 
the  addition  of  this  cause  of  attachment  would 
exclude  Injuries  to  property  any  more  than  In- 
juries to  persons.  In  fact,  If  the  doctrine  th;»t 
the  expression  of  one  excludes  the  other  wore 
to  be  applied  at  an,  it  would  exclude  Injuries' 
to  a  person  outside  of  the  Injury  for  the  se- 
duction of  a  female,  and  leave  the  statute  to 
apply  to  injuries  arlsliis  from  the  comnli^<s:o•.l 
of  felonies  with  relation  to  property.     How- 
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ever  that  may  be,  the  statute  provides  In  broad 
terms  that  the  writ  shall  Issue  when  the  dam- 
ages for  which  the  action  Is  brought  are  for 
lujurles  arising  from  the  commission  of  some 
felony,  and,  considering  this  unrestricted  lan- 
giuge,  we  do  not  feel  that  we  would  be  Jus- 
tified In  restricting  Its  ax>pllcatlon  to  any  par- 
ticular kind  of  Injury. 

But  It  is  contended  further  by  the  appellant 
that,  conceding  the  application  of  this  statute 
to  a  felony,  the  affidavit  in  this  instance  Is  not 
sufficient,  in  that  It  docs  not  show  that  any 
felony  has  been  committed.  This  action  is 
Imsed  upon  a  contract  which,  in  brief,  was 
that  the  plaintiff  and  respondent  constituted 
the  defendant  and  appellant  his  agent  for  the 
transaction  of  certain  business,  viz.  the  sale  of 
spices,  sugars,  etc.,  and  the  contract  was  as 
follows:  "This  agreement,  made  and  entered 
Into  this  eighth  diiy  of  November,  1895,  at  the 
city  and  county  of  San  Francisco,  state  of  Cali- 
fornia, by  and  between  the  co-partnership  firm 
of  M.  J.  Brandenstein  &  Co.,  of  said  city  and 
county,  the  party  of  the  first  part,  and  Frank 
T.  Way,  of  the  city  of  SeatUe,  state  of  Wash- 
ington, the  iMirty  of  the  second  part,  wltness- 
eth:  That  for  and  In  consideration  of  the 
mutual  promises  and  undertakings  of  the  par- 
ties hereto,  as  hereinafter  set  forth,  It  is  agreed 
by  and  between  them  as  follows,  to  wit:  (1) 
The  said  party  of  the  first  ijart  agrees  to  and 
hereby  does  employ  the  said  party  of  the  sec- 
ond part  as  Its  agent  to  sell  for  and  on  behalf 
of  the  said  party  of  the  fii-st  part  such  sugars, 
rice,  tapiocas,  coffees,  and  spices  as  said  party 
of  the  first  part  shall  consign  to  the  said  party 
of  tlie  second  part  for  said  punxise  of  sale,  and 
at  such  prices,  and  such  prices  only,  as  the 
said  party  of  the  first  part  shall  lay  down  and 
determine.  Tlie  said  party  of  the  first  part 
shall  ship  said  goods  to  the  said  party  of  the 
second  part  In  such  quantities  and  at  such 
times  as  the  said  i)arty  of  the  first  part  shall 
Itself  determine.  And  the  said  party  of  the 
second  part  shall  store  said  goods  in  the  name 
of  said  party  of  the  first  part  In  such  ware- 
house or  warehouses  as  the  said  party  of  the 
first  part  shall  designate.  The  said  party  of 
the  second  part  may  store  said  goods  In  his 
own  warehouse,  unless  otherwise  directed  by 
the  said  party  of  the  first  part.  Said  party  of 
the  second  part  shall  have  the  right  to  remove 
said  goods  from  said  warehouses  as  they  are 
sold  by  him  on  behalf  of  the  said  party  of  the 
first  part.  It  is  understood  tliat  the  title  and 
all  property  rights  to  said  goods  so  consigned 
as  aforesaid  by  the  said  party  of  the  first  part 
to  the  said  party  of  the  second  part  shall  re- 
main In  the  said  imrty  of  the  first  part  until 
sold  by  tlie  said  party  of  the  second  part  on 
behalf  of  the  said  party  of  the  first  part.  And 
said  party  of  the  first  part  shall  iiay  all  charges 
of  storage  of  said  goods  while  in  the  ware- 
houses, as  stated,  and,  furthermore,  shall  Itself 
Insure  said  goods  for  its  own  benefit.  (2)  Said 
party  of  the  second  part  shall  make  all  sales 
of  sold  goods  so  consigned  as  aforesaid  in  the 


name  of  the  said  party  of  the  first  part,  and 
shall  have  no  right  to  sell  or  bill  said  goods  In 
his  own  name,  or  in  any  other  name  tlian  that 
of  tiie  party  of  the  fli-st  part.  The  said  party 
of  the  second  part  shall  keep  regular  books  of 
accounts  of  all  sales  so  made,  which  books  are 
to  be  subject  to  the  Inspection  of  the  said  party 
of  the  first  part  or  Its  agent  at  any  and  all 
times.  Furthermore,  the  said  party  of  the  sec- 
ond part  shall  render  dally  reports  to  the  said 
party  of  the  first  part  of  all  sales  of  goods  so 
made  by  him  on  behalf  of  the  said  party  of 
the  first  pdrt  He  shall,  too,  collect  all  ac- 
counts due  on  said  sales,  and  shall  make  re- 
mittances at  least  every  three  days  of  all 
moneys  so  received  by  him  on  behalf  of  the 
said  party  of  the  first  part.  It  is  understood 
that  said  accounts,  so  to  be  kept  by  the  said 
party  of  the  second  part  on  behalf  of  tbe  said 
party  of  the  first  part  shall  In  no  way  belong 
to  the  said  party  of  the  second  part,  but  shall 
remain  the  property  of  the  said  party  of  the 
first  part.  And  the  said  party  of  the  second 
part  undertakes  only  to  use  all  reasonable  skill 
and  diligence  and  the  best  faith  in  the  selec- 
tion of  liurchasers  for  said  goods,  and  sliall  not 
be  held  to  guaranty  the  validity  of  said  ac- 
counts at  all  events.  (3)  And  In  consl.leratlon 
of  the  services  so  to  be  rendered  by  the  said 
party  of  the  second  part  In  the  sale  of  said 
goods  as  aforesaid,  the  said  party  of  the  sec- 
ond part  shall  receive  as  compensation  thi-re- 
for  a  commission  of  one  per  cent.  (1%)  on  all 
sales  of  said  goods  actually  effected  by  him  on 
behalf  of  the  said  party  of  the  fii-st  part,  which 
said  commission  he  shall  deduct  from  the  re- 
mittances to  Ije  made  by  him  on  sales  as  here- 
inabove provided.  (4)  And  It  Is  further  agreed 
by  and  between  the  parties  hereto,  that  the 
above  provisions  shall  apply  to  the  commodity 
of  matting  to  be  consigned  to  the  said  parly 
of  the  second  part  by  the  said  party  of  the 
first  part  for  the  like  purixjsc  of  swle,  except- 
ing and  providing,  however,  as  follows,  to  wit: 
The  said  party  of  the  second  jwirt  may  sell 
said  mattlug  at  such  figurts  as  lie  shall  him- 
self determine.  He  shall  remit  to  the  said 
party  of  the  first  part  tue  prices  at  which  said 
matting  shall  have  been  paid  down,  and  billed 
to  him  by  tfie  said  party  of  the  first  part  upon 
any  sale  by  him  of  said  commodity  to  any  pur- 
chaser, whether  he  shall  have  received  pay- 
ment on  any  such  sale  or  not;  providing,  how- 
ever, that,  as  above  provided,  said  remittance 
need  not  be  made  oftcncr  than  every  three 
days.  As  soon  as  the  sa'd  party  of  the  sec- 
ond part  shall  have  made  a  full  remittance  on 
any  account  as  aforesaid,  said  acLH>uut  on 
which  said  remittance  shall  have  been  made 
shall  become  the  proiierty  of  the  said  party  of 
the  second  part.  Furthermore,  the  said  iMirty 
of  the  second  part  shall  be  entitled  to  no  other 
compensation  for  his  servlcHJS  In  the  sale  of 
said  matting,  except  the  difference  betwe<>n 
the  prices  at  which  said  commodity  shall  have 
been  laid  down  to  him  by  the  said  party  of  the 
first  imrt,  and  the  prices  at  which  the  said 
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party  of  the  second  part  shall  have  sold  it  (5) 
It  Is  understood  that  the  said  party  of  the  sec- 
ond part  shall  have  no  light  or  auUiority  what- 
ever to  sign  any  iustrument  on  Ijeliulf  of  the 
said  party  of  the  first  part  in  any  way  binding 
or  uftectmg  the  said  party  of  the  first  part,  ex- 
cepting, however,  that  the  said  party  of  the 
second  part  shall  have  the  authority  to  sign 
i-eceipts  for  all  moneys  received  by  him  for 
and  on  behalf  of  the  said  party  of  the  first  part 
in  tlie  course  of  his  said  employuieut,  and  ex- 
cepting, too,  tuat  he  shall  have  the  autliority 
to  sign  orders  for  the  removal  of  goods  so  con- 
signed as  aforesaid  from  the  warehouses  in 
which  they  are  stored,  for  tlie  purpose  of  sales 
actually  effected  on  behalf  of  the  said  party 
of  the  first  part  as  aforesaid.  (6>  This  agree- 
ment sliall  continue  only  during  the  pleasure  of 
tlie  parties  thereto,  and  shall  be  termluab'e 
foilhwith  at  the  instance  of  either  upon  notice 
to  the  other.  In  witness  whereof  we  have 
hereunto  set  our  liands  this  eiglith  day  of  No- 
vember, 1805-  M.  J.  Braadeusteiu  &  Co.,  by 
L  .Marx,  .\tty.  m  Fact.     Franic  T.  Way." 

The  contract  is  referre<l  to  in,  and  made  a 
part  of,  the  afiidavit  which  alleges  tlie  agency, 
al'.i'jics  that  goods  were  furnisiied  in  accord- 
ance with  tte  terms  of  the  contract;  tliat  tie 
defendant  sold  the  goods,  and  received  the  pro- 
ceeds of  sales  in  money  to  the  extent  of  sev- 
eral thousand  dollars  mentioned;  that  he 
witUlield  and  cou verted  the  same  to  l)is  own 
use.  The  concluding  portion  of  the  affidavit, 
wl'ich  is  too  lenjjthy  to  set  out  in  detail,  is  as 
follows:  '"Tliat  the  daiiuifjes  for  whU-li  s)\id 
action  is  brouglit  are  for  iujiu-ies  arisiuK  from 
the  commission  of  a  felony,  to  wit,  the  crime 
of  larceny  by  embezzlciuent,  couiiuitled  by 
(•■aid  defendant  in  ICing  comity,  state  of  Wash- 
!n>;ton,  as  follows:  Tliat  tiie  said  defendant, 
being  tlien  and  there  the  afjent  of  the  sjiid 
plnintifT,  to  whom  the  money  and  property 
aforesaid  of  said  plaintiff  was  intrusted,  did 
on,  to  ^vlt,  the  IJth  day  of  NovenilKT,  ISOC, 
fraudi'.'mtly  convert  tlie  same  to  his  (the  said 
defeudimr's)  own  use,  and  has  wlioUy  failed 
1o  acfonnt  therefor  to  said  plaintiff,  being  the 
jK'rson  so  intrusting  the  sjime  to  him,  tlie  said 
defendant.  .\nd  the  said  defendant  has  been 
guilty  of  a  fi-aud  as  aforesaid  in  Incurring  the 
obligation  aforesaid,  for  which  said  action  Is 
brought.  •  •  •"  These  allegations  of  the 
affidavit  are  made  after  a  recital  of  the  acts 
which  it  Is  alleged  constitute  the  crime  of  em- 
bezzlement. It  is  claimed  by  iie  appellant 
that  the  affidavit  simply  shows  a  violation  of 
a  contract,  and  nothing  more,  and  tliat,  inas- 
much as  the  defendant  was  entitled  to  a  com- 
mission of  1  per  cent,  for  .selling,  the  title  to 
the  property  was  a  Joint  title,  and  therefore 
the  condition  of  the  statute  was  not  met,  and 
the  property  must  be  the  property  of  another. 
It  Is  also  Insisted  that  the  property  was  not 
the  property  of  the  parties  to  whom  the  de- 
fendant sold  these  goods  after  they  paid  money 
to  the  defendant,  because  he  was  authorized, 
49P.-33 


under  bis  contract  with  the  plaintiff,  to  sell 
the  same,  and  receive  payment  for  the  same; 
and  some  cases  are  cited,  under  statutes  which 
are  somewhat  similar  to,  but  not  exactly  like, 
ours,  in  support  of  such  holding.  But  we 
think  tliat  such  a  contention  is  a  narrow  one. 
It  might  be  well  to  see  exactly  the  provisions 
of  the  statutes  In  thto  respect.  Section  55  of 
the  Penal  Code  is  as  follows:  "If  any  agent, 
clerk,  officer,  servant,  or  person,  to  whom  any 
money  or  other  property  shall  be  intrusted, 
with  or  without  hire,  shall  fraudulently  con- 
vert to  his  own  use,  or  shall  take  and  secrete 
the  same  with  intent  fraudulently  to  convert 
the  same  to  his  own  use,  or  shall  fall  to  ac- 
count to  the  person  so  intrusting  it  to  him,  he 
shall  be  deemed  guilty  of  larceui',"  etc.  Un- 
der the  coiiditioas  of  this  agreement  and  the 
allegations  of  the  affidavit,  the  defendant  wa4 
I  intrusted  with  proiK-rty,  and  under  the  allega- 
tions of  the  affidiivlt  he  converted  the  prop- 
erty to  his  own  use,  and  falieil  to  account  for 
the  same  to  the  iiersons  intrusting  it  to  lii:ii; 
for  it  was  esiieclallj'  provided  in  the  agrte- 
ment  tliat  the  money  which  lie  received  f  )r 
the  -sales  of  the  goods  was  to  lie  the  mon  y 
to  the  phtintiff,  and  not  the  money  of  the  tie 
fendant.  It  is  true  tliat  the  property  apiir,;- 
priated  was  not  the  iiropeity  of  the  i;aiti;s 
to  whom  the  defendant  sold  the  golds,  and 
a  large  portion  of  the  appellant's  argument  U 
directed  to  that  question;  but  It  was  tlie  proj:- 
crty  of  the  plaintiff  In  this  action,  and  falls 
as  S(iuarely  within  the  statute  as  though  it 
were  the  property  of  tlie  partii's  purchasli  A- 
If  X.  says  to  B.,  "Take  my  liorsc.  and  sell  it 
in  tlie  market  for  $100,  return  the  money  to 
me  within  twelve  hours  after  the  sale  is  made, 
and  I  will  allow  you  one  iier  cent,  for  your 
services,"  and  B.  sells  the  horse,  rec-eives  $10>i, 
appropriates  the  same  to  his  own  use,  and  re- 
fuses to  account  to  A.  for  the  same,  it  seems 
to  us  tliat  the  crime  of  Uireeuy  is  made  out 
under  tlie  statute  alwve  referred  to;  and  that 
is  no  plainer  ca.se  than  the  one  at  bar.  The 
property  was  intrusted  to  the  defendant  un- 
der hLs  agi-cement  with  the  philntiff  to  sell  for 
philntlff's  use.  It  was  stipulated  that  the  title 
to  the  propcrtj-  should  remain  In  the  philntiff, 
that  the  proceeds  of  the  sale  should  be  the 
pi-oiierty  of  the  plaintiff,  and  that  defendant 
was  to  return  the  same  to  plaintiff  within 
three  days;  and  to  hold  that,  because  the  de- 
fendant had  a  right  to  a  commission  of  one 
dollar  on  every  hundred  obtained,  the  title  to 
every  dollar  obtained  was  such  a  Joint  title  as 
would  protect  the  wrongdoer  from  the  opera- 
tions of  tills  statute  would  be  to  defeat  the  In- 
tention of  the  law,  and  to  permit  criminals  to 
go  unwhipped  of  Justice.  AVe  think  the  orig- 
inal affidavit  was  sufficient  to  warrant  tlie 
issuance  of  the  writ  of  attachment,  and  the 
Judgment  will  be  affirmed. 

SCOTT,    C.  J.,  and   ANDERS,   GOKDON 
and  REAVIS,  JJ.,  concur. 
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BBLLINGHAM    BAT   IMP.    CO.    t.    FAIR- 
HAVEN  &  N.  W.  RY.  CO.  et  al. 
(Supreme  Court  of  Washington.    July  15,  1897.) 

LiHiTATio:«s— RAti.ROAi>FoKECLOsuRe— Pheferred 
Claims— Laches. 

1.  A  claim  for  labor  and  materials  advanced 
to  a  railroad  from  time  to  time  on  claimant's  cred- 
it between  January,  1892,  nnd  August,  1893,  un- 
der an  agreement  to  therebj'  furnish  such  labor 
and  materials  for  its  operatmg  expenses,  consti- 
tutes a  single  legal  demand,  and  the  bar  of  a 
three-year  statute  of  limitations  is  not  complete 
in  .Tune,  1895. 

2.  The  equitable  lien  obtained  upon  the  assets 
of  a  railroad  company  by  furnishing  the  labor  and 
material  used  for  operating  expenses  is  not  barred 
for  laches  before  the  daim  is  barred  by  the 
statnte  of  limitations. 

3.  He  who  adyances  labor  and  materials  for 
the  operating  expenses  of  a  railroad,  which  was 
necessary  to  keep  it  a  "going  concern,"  is  entitled 
to  be  paid  out  of  the  earnings  of  a  receiTersbip, 
and  even  out  of  the  corpus  of  the  property,  m 
preference  to  a  mortgage  executed  prior  to  such 
advancements. 

4.  A  demurrer  to  a  claim  for  a  preference  of  an 
account  should  be  overruled  where  any  item  is 
entitled  to  a  preference. 

Appeal  from  superior  court,  Wliatcom  coun- 
ty;  John  R.  Winn,  Judge. 

Action  by  the  Atlantic  Trust  Company,  as 
trustee,  against  the  Fairhaven  &  New  What- 
com Railway  Company.  From  a  judgment 
for  Bellingham  Bay  Improvement  Comjjany, 
Intervener,  defendant  and  plaintiff  appeal. 
Affirmed. 

Kerr  &  McCord  and  Burke,  Shepard  &  Mc- 
Gilvra,  for  appellants.  Falrcbild  &  Bruce,  for 
respondent. 

GORDON,  J.  Separate  appeals  have  been 
taken  by  the  Fairhaven  &  New  Whatcom 
Railway  Company  and  the  Atlantic  Trust 
Company  as  trustee  from  a  Judgment  and  de- 
cree of  the  superior  court  of  Whatcom  county, 
•which  awarded  respondent,  the  Bellingham 
Bay  Improvement  Company,  a  Judgment 
against  the  railway  company,  and  decreed  pri- 
ority of  such  Judgment  over  the  mortgage 
claim  of  the  trust  company.  The  judgment 
and  decree  were  rendered  on  an  order  over- 
ruling separate  demurrers  of  the  appellants  to 
the  amended  cross  complaint  of  the  respond- 
ent as  Intervener.  The  appellants  joined  In 
the  brief,  and  their  separate  demurrers  were 
uiwn  like  grounds.  From  the  record  It  ap- 
pears that  under  date  of  February  1,  1802,  the 
ai>j)ellant  railway  company  executed  a  mort- 
gage to  the  appellant  trust  company  to  secure 
the  payment  of  a  series  of  flnst  mortgage 
Iwnds  amounting  to  $300,000.  The  respond- 
ent, by  Its  cro.ss  complaint  In  Intervention, 
sought  a  judgment  against  the  railway  com- 
pany, and  to  have  Its  claim  decreed  superior 
to  the  mortgage  lien.  The  claim  ui>on  which 
the  respondent's  right  of  action  Is  founded  Is 
for  labor  and  supplies  and  materials  furnish- 
ed the  railway  comi>nny  between  January, 
1.S92.  .Mnrt  August,  1H<M.  In  Its  comi)l!iint  re- 
spcmdent  allege.-*:  That  after  the  execution 
and  delivery  of  the  bonds  and  the  execution 


and  delivery  of  the  mortgage  the  trust  com- 
pany permitted  the  railway  company  to  con- 
tinue in  the  operation  and  control  of  all  of  the 
property  and  assets  embraced  within  the  mort- 
gage until  the  appointment  of  the  receiver 
herein,  viz.  about  February  1,  1896.  That  al- 
though Interest  coupons  became  due  and  pay- 
able every  six  months  after  the  date  of  said 
mortgage,  the  trust  company  took  no  steps  to 
enforce  collection  of  such  Interest,  or  to  en- 
force Its  mortgage,  tmtll  about  the  1st  day  of 
February,  1890.  That  on  or  about  the  Ist 
day  of  January,  1892,  the  railway  company 
commenced  to  operate  Its  railway  system. 
That  at  that  time  It  was  without  any  avail- 
able cash  or  money  assets,  all  such  cash  and 
assets  having  been  exhausted  in  construction, 
and  the  corporation  had  no  reserve  or  money 
with  which  to  pay  its  current  expenses  or  to 
ojierate  and  carry  on  the  business  for  which 
it  had  been  created;  all  of  which  was  well 
known  to  the  trust  company.  That  It  applied 
to  the  respondent  and  Its  predece.ssor  In  inter- 
est, and  obtained  a  line  of  credit.  In  conse- 
quence of  which,  and  by  means  whereof.  It  ob- 
tained all  the  articles,  supplies,  materials,  and 
labor  mentioned  In  the  account  upon  which  re- 
spondent's action  was  based,  and  all  of  which 
labor,  materials,  and  supplies  were  needful, 
necessary,  and  requisite  for  the  operation  of 
Its  road  and  the  regular  conduct  of  Its  busi- 
ness, and  for  the  purpose  of  preserving  Its 
property.  "That  said  several  Items  were  fur- 
nished under  the  agreement  of  the  said  rail- 
way company  that  It  would  pay  for  the  same 
out  of  Its  earnings  so  soon  and  whenever  such 
earnings  would  permit  payment  therefor;  and 
by  the  accommodation  of  the  parties— tliat  Is 
to  say,  by  the  forbearance  of  the  said  Belling- 
ham Bay  Improvement  Company  (respondent) 
to  embaiTass  said  railway  company  by  liti- 
gation thereon— said  claims,  demands,  and  ob- 
ligations •  •  •  were  carried  by  the  said 
Bellingham  Bay  Improvement  Company;  and 
the  said  railway  company  never  at  any  time 
became  able  to  pay  the  same  out  of  Its  re- 
ceipts, but  was  so  conducted,  and  Its  atTairs 
so  managed,  that  between  the  times  of  Its  be- 
ginning operations  and  the  appointing  of  the 
receiver,  its  expenses  were  In  excess  of  Its 
receipts,  and  its  debts  greater  than  its  ability 
to  pay  from  Its  ordinary  receipts.  •  •  • 
That  from  the  time  of  the  execution  of  the 
said  mortgage  to  the  trustee  aforesaid,  and  up 
to  and  on  or  about  the  1st  day  of  January, 
1S!»;{,  the  said  Fairhaven  &  New  Whatcom 
Railway  Company  conducted  its  business  at  a 
lo.ss,  and  Its  receipts  were  not  sufficient  to 
meet  the  actual  oi)eratlug  exiwnses  of  said 
corporation;  and  said  Fairhaven  &  New  What- 
com Railway  Company  became  indebted  for 
it.><  general  operating  expeu.ses  In  a  large 
amount,  to  wit.  twelve  thou.saud  dollars  ($12,- 
OOO.OO).  for  the  general  operating  purposes  of 
said  corporation.  That  since  said  date  said 
ro:id  li.'is  l)(»oii  more  than  paying  the  oiK>rating 
expense*,  and  tip  to  the  time  of  the  ai)iK)iut- 
ment  of  the  receiver,  as  hereinbefore  stated, 
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the  excess  of  the  receipts  over  the  amount  nec- 
essary and  requisite  to  pay  the  general  oi»erat- 
ing  expenses  of  said  road  were  used  by  the 
officers  of  said  company  In  paying  and  dis- 
charging the  bills  and  obligations  contracted 
for  operating  expenses  prior  to  the  1st  day 
of  January,  18t>3;  and  said  indebtedness  so 
contracted  for  the  operating  expenses  has 
been  reduced  In  a  large  sum,  to  wit,  seven 
thousand  dollars  ($7,000.00);  and,  if  the  said 
receiver  bad  not  been  appointed,  the  general 
receipts  of  the  said  company  would  have  been 
ample  to  have  paid  your  intervener  for  all 
bills  contracted  and  mentioned  and  described 
in  Elxhibit  A,  and  would  soon  liave  been  able 
to  have  been  paid."  That  no  portion  of  the 
accoimt  had  been  paid  excepting  the  sum  of 
i;il2.54,  paid  on  June  1,  1895. 

1.  The  first  ground  of  demurrer  is  that  "the 
action  of  the  said  Intervener  for  the  relief 
therein  sought  lias  not  l>een  commenced  with- 
in the  time  limited  by  law."  As  already  no- 
ticed, the  first  Items  of  the  account  were  fur- 
nished In  January,  1892,  and  the  last  In  Au- 
gust, 1893.  We  think  that  by  reason  of  the 
contract  of  the  parties  already  noticed  tlie  dif- 
ferent items  composing  the  account  constitut- 
ed a  single  legal  demand  and  cause  of  action 
at  the  time  when  the  payment  of  $112.54  was 
made  on  Jtme  1,  1893,  and  the  bar  of  the  stat- 
ute was  not  complete  at  the  time  when  such 
l>ayment  was  made,  and  thereafter  respond- 
ent's action  was  prosecuted  within  the  time 
allowed  by  the  statute.  There  was,  therefore, 
no  error  in  overruling  the  demuiTer  upon  that 
ground. 

2.  In  support  of  its  general  demurrer  appel- 
lant urges  that,  even  if  the  claim  is  not  barred 
by  the  statute  of  limitations,  respondent  has 
lost  by  laches  any  equity  for  preference  over 
the  mortgage  debt.  We  think  it  Is  correctly 
stated  that  the  length  of  delay  In  asserting 
one's  rights  which  will  amount  to  laches  is 
not  subject  to  fixed  rule,  but  is  largely  de- 
pendent upon  circumstances.  The  usual  course 
of  the  company  in  the  conduct  of  Its  affairs, 
its  financial  circumstances  and  ability  to  make 
payment,  as  well  as  the  course  of  dealing  be- 
tween the  parties,  must  be  considered  In  de- 
termining to  what  extent  credit  for  claims  of 
tliis  character  may  be  permitted  to  run  back. 
In  Hale  v.  Frost,  99  U.  S.  389,  the  supreme 
court  of  the  United  States  gave  priority  to  a 
claim  for  material  furnished  three  years  be- 
fore the  appointment  of  a  receiver.  In  Bum- 
ham  V.  Bowen,  111  U.  S.  776,  4  Sup.  Ct.  675, 
the  same  court  gave  preference  to  a  claim  for 
supplies  furnished  more  than  11  months  prior 
to  the  appointment  of  a  receiver;  and  ia  Fai-m- 
ers'  L.  &  T.  Co.  v.  Kansas  City,  W.  &  N.  W. 
R.  Co.,  53  Fed.  182,  It  Is  said:  'There  is  no 
fixed  rule  barring  preferential  debts  contract- 
ed more  than  six  months  before  the  appoint- 
ment of  the  recover.  There  is  no  'six  months' 
rule.'  "  And  the  court  further  says  that  wliat 
length  of  time  will  bar  thnu  is  not  cleai-  u|)on 
the  autlioritles,  "and  depends  largely  upon  the 
cUrctuastances  of  each  particular  case."    Upon 


principle,  it  would  seem  but  just  that  a  party 
should,  in  the  absence  of  special  circumstances 
of  controlling  importance,  be  entitled  to  equi- 
table relief  for  the  full  period  in  which,  ac- 
cording to  the  statute,  an  action  might  be 
maintained  at  law  to  enforce  the  demand.  If 
the  lapse  of  three  years  Is  necessary,  under 
the  statute,  to  bar  the  debt,  there  apiiears  to 
be  no  sufficient  reason,  generally  speaking, 
why  the  equitable  right  should  be  barred 
within  a  shorter  period. 

8.  The  final  contention  of  appellants  is  that 
the  items  of  the  resi>ondent's  claim  are  not 
such  as  to  entitle  it  to  a  preference  over  the 
mortgage.  In  tills  connection  they  urge  that 
there  has  been  no  diversion  of  the  income  of 
the  road  to  the  benefit  of  the  mortgage  securi- 
ty, and  as  to  a  part  of  the  claim  they  further 
urge  that  it  was  for  materials  used  in  the  con- 
struction, and  not  in  the  operation,  of  the 
road.  We  think  that  appellants  are  mistaken 
as  to  the  character  of  the  materials  and  sup- 
plies which  they  assume  were  furnished  to 
l>e  used  in  construction,  rather  than  in  the 
operation,  of  the  road,  and  deem  it  unneces- 
sary to  pursue  this  phase  of  the  objection 
further.  In  Fosdick  v.  Schall,  99  U.  S.  235, 
the  supreme  court  of  the  United  States  say: 
"The  income  out  of  which  the  mortgagee  is 
to  be  paid  is  the  net  income  obtained  by  de- 
ducting from  the  gross  earnings  what  is  re- 
(lulred  for  necessary  operating  and  managing 
expenses,  proper  equipment,  and  useful  im- 
provements. Every  railroad  mortgagee,  In 
accepting  his  security,  impliedly  agrees  that 
the  current  debts  made  in  the  ordinary  course 
of  business  shall  be  paid  from  the  current  re- 
ceipts before  he  lias  any  claim  upon  the  in- 
come." And  in  the  later  case  of  Trust  Co. 
V.  Souther,  107  U.  S.  594,  2  Sup,  Ct.  297,  the 
same  court,  after  quoting  so  much  of  the 
opinion  in  Fosdick  v.  Schall  as  is  above  set 
out,  say:  "To  this  we  adhere,  and.  In  our 
opinion,  the  right  to  Impose  terms  does  not  de- 
pend alone  on  whether  current  earnings  have 
been  used  to  pay  the  mortgage  debt,  princi- 
pal, or  interest,  instead  of  current  expenses. 
•  *  •  Many  other  circumstances  may 
make  such  an  order  reasonable,  and  this  case 
furnishes  a  striking  example.  The  first  de- 
fault in  the  payment  of  interest  under  the 
mortgage  occurred  in  October,  1873.  Tlie 
bondholders  did  not  see  fit  to  take  possession, 
as  they  had  the  right  to  do,  when  the  default 
liad  continued  for  six  months.  On  the  con- 
trary, notwithstanding  no  payments  of  in- 
terest had  been  made,  they  allowed  the  com- 
pany to  operate  the  road  and  incur  obligations 
therefor  until  December,  1877.  This  was  evi- 
dently in  the  hope  that  their  condition  would 
be  improved  by  the  delay;  for  to  effect  the 
forbearance,  they  established  an  agency,  and 
Incurred  expenses  to  an  amount  much  larger 
than  the  $3,000  reimbursed  by  the  company. 
Pi-lor  to  the  appointment  of  the  receiver,  the 
gross  earnings  do  not  appear  to  have  been 
enough  to  pay  expenses,  but  afterwards  they 
yielded  a  very  considerable  surplus.    There 


Digitized  by  VjUUVIC 


516 


49  PACIFIC  BEPORTBtt. 


(Wash. 


cannot  be  a  doubt  that  It  was  for  the  In- 
terest of  the  bondholders  that  the  road  should 
be  kept  in  operation,  and,  as  they  did  not  see 
fit  to  take  possession  while  It  could  only  be 
operated  at  a  loss,  it  was  certainly  not  an 
abuse  of  judicial  discretion  for  the  court   to 
order,  as  a  condition  of  granting  their  ap- 
plication for  a  receiver,  that  debts  incurred 
by  the  company  in  thus  protecting  the  securi- 
ty should  be  paid  from  the  income  of  the  re- 
ceivership, if,  in  consequence  of  an  increase 
of  revenue,  it  could  be  done."     And  in  Mil- 
tenberger  v.  Railroad  Co.,  106  V.  S.  286,  1 
Sup.  Ct  140,  the  court  say:    "Many  circum- 
stances may  exist  which  may  make  It  neces- 
sary and  indispensable  to  the  business  of  the 
road  and  the  preservation  of  the  property  for 
the  receiver  to  pay  pre-existing  debts  of  cer- 
tain classes  out  of  the  earnings  of  the  receiv- 
ership, or  even  the  corpus  of  the  property,  un- 
der the  order  of  the  court,  with  a  priority  of 
lien."    From  the  still  later  case  of  Bumham 
V.  Bowen,  supra,  we  quote  the  following: 
"It  is  said,  however,  that  as  no  part  of  the 
income,  before   the  appointment  of  the  re- 
ceiver, was  used  to  pay  mortgage  interest,  or 
to  put  permanent  improvements  on  the  prop- 
erty, or  to  increase  the  equipment,  there  was 
no  such  diversion  of  the  funds  belonging  in 
equity  to  the  labor  and  supply  creditors  as  to 
make  it  proper  to  use  the  income  of  the  re- 
ceivership to  pay  them.     The  debt  due  Bowen 
was  Incurred  to  keep  the  road  running,  and 
thus  preserve  the  seciu-ity  of  the  bond  credit- 
ors.    If    the   trustees   had   taken   possession 
under  the  mortgage,  they  would  have  been 
subjected  to  similar  expenses  to  do  what  the 
company,  with  their  consent  and  approbation, 
was  doing  for  them.     •     •     •     So   far  as 
anything  appears  on  the  record,  the  failure 
of  the  company  to  pay  the  debt  to  Bowen 
was  due  alone  to  the  fact  that  the  expenses 
of  running  the  road  and  preserving  the  securi- 
ty of  the  bondholders  were  greater  than  the 
receipts  from  the  business.     Under  these  cir- 
cumstances, we  think  the  debt  was  a  charge 
in  equity  on  the  continuing  income,  as  well 
that  which  came  into  the  hands  of  the  court 
after  the  receiver  was  appointed  as  that  be- 
fore.    When,   therefore,  the  court  took  the 
earnings    of   the    receivership,    and    applied 
them  to  the  payment  of  the  fixed  charges  on 
the  railroad  structures,  thus  increasing  the  se- 
curity of  the  bondholders  at  the  expense  of 
the  labor  and  supply  creditors,  there  was  such 
a  diversion  of  what  is  denominated  In  Fos- 
dlek  V.  Schall  the  'current  debt  fund*  as  to 
make  it  proper  to  require  the  mortgagees  to 
pay  it  back.     So  far  as  current  expense  cred- 
itors are  concerned,  the  court  should  use  the 
income  of  the  receivership  In  the  way  the 
company  would  have  been  bound  In  equity 
and  good  conscience  to  use  it  if  no  change  in 
the  possession  had  been  made."     An  exam- 
ination of  the  account  In  connection  with  the 
allegations  of  the  complaint  shows  that  the 
entire  claim  of  the  resiKjndont  is  for  labor, 
materials,  and  supplies,  all  of  which  were  in- 


dispensable to  the  business  of  the  road,  con- 
serving its  property,  preserving  the  franchise, 
and  protecting  the  Interests  of  the  mortgage 
creditors  and  all  others  Interested  in  the  rail- 
way property.  We  think  a  fair  construction 
of  the  pleading  is  suSlcient  to  show  that  the 
debt  was  Incurred  as  a  part  of  the  operating 
expenses  of  the  road  for  supplies,  etc.,  neces- 
sary to  keep  the  road  a  "going  concern,"  and 
that  such  debt  is  entitled  to  be  paid  out  of 
the  earnings  of  the  receivership,  and  even  the 
coi-pus  of  the  property  is  chargeable  with  a 
priority  of  lien.  We  might  further  add  that, 
if  any  item  of  the  account  is  such  as  entitles 
respondent  to  a  preferred  claim,  then  the  de- 
murrer was  properly  overruled;  and  In  this 
connection  we  notice  that  fuel  was  furnished 
by  the  respondent,  amounting  to  $1(!7.»1,  the 
complainant  alleging  that  said  fuel  "was  fur- 
nished to  enable  the  said  corporation  to  gen- 
erate heat  and  steam  to  supply  the  motive 
power  for  the  said  railway  company,  and  if 
the  same  or  other  fuel  to  a  like  amount  had 
not  been  obtained  by  it  the  said  corporation 
would  not  have  been  able  to  have  continued 
the  operation  of  its  said  line  of  street  rail- 
way." It  would  seem  to  require  no  argument 
to  demonstrate  that  this  was  a  preferential 
debt  equitably  entitling  the  respondent  to  a 
prefeiTed  lien.  Our  conclusion  is  that  the 
demurrers  were  properly  overruled,  and  the 
judgment  and  decree  will  be  affirmed. 

SCOTT,  C.  J.,  and  ANDERS  and  REAVIS, 
JJ.,  concur. 


STATE  ex  rel.  MIDDLEBROOK  et  al.  t. 

REID,  Judge,  et  al. 

(Supreme  Court  of  Washington.    May  27,  1897.) 

Al'HLlOATIOS   FOB   UaXDAMI'S — PEREMPTORY  WRIT. 

Where  service  of  a  temporary  writ  of  man- 
(Inmus  is  sustained,  and  no  return  ia  filed,  a  per- 
emptory writ  will  issue. 

Application  by  Mlddlebrook,  Stoner  &  Co., 
a  co-partnership,  for  a  writ  of  mandamus 
agiilnst  Frank  T.  Reld,  as  judge  of  the  superior 
court  of  Kitsap  county,  and  others.  Peremp- 
tory writ  issued. 

Fred  H.  Peterson  and  S.  S.  Carlisle,  for  re- 
lator.  Allen  Weir,  for  respondent  Kemp. 

PER  CURIAM.  An  alternative  vsrit  of  man- 
damus was  heretofore  Issued  out  of  this  court 
against  the  superior  court  of  Kitsap  county, 
on  the  petition  of  the  relator,  commanding  him 
to  reinstate  an  appeal  from  a  court  of  the  Jus- 
tice of  the  peace  for  Port  Orchard  precinct, 
in  and  for  the  state  of  Washington,  In  a  case 
wherein  N.  R.  Kemp  was  plaintiff,  and  Middle- 
brook,  Stoner  &  Co.  were  defendants,  or  to 
show  cause  on  the  2l8t  day  of  May,  1897,  why- 
such  writ  should  not  be  made  permanent. 
Service  of  said  temporary  writ  was  duly  made 
upon  said  court,  and,  no  return  thereto  having 
been  made,  the  peremptory  writ  applied  tor 
I  will  be  issued. 
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(IT  Wash.  M7) 
8TATB  ex  rel.  MIDDLEBROOK  et  aL  v. 

KEID.  Jiidb'e,  et  at. 
(Sapreme  Court  of  Wasbiugton.  June  28,  1SS7.) 
LiABiuTT  poit  Costs. 
Where  a  writ  of  mandamua  la  trranfed  to 
compel  the  court  to  reinstate  an  appeal  improp- 
erly' <lidiuis»ed,  the  costs  will  lie  taxed  a);iiiiist  the 
real  pnrt.r  in  interest,  where  no  misconduct  on  the 
part  of  the  judge  is  shown. 

Motion  to  set  aside  Judgment  for  costs.    De- 
nied. 
For  former  opinion,  see  49  Pac.  516. 

Fred  H.  Peterson  and  S.  S.  Carlisle,  for 
relator.    Allen  Weir,  for  respondents. 

PEIl  CURIAM.  This  Is  a  motion  on  the 
part  of  N.  R.  Kemp  to  set  aside  a  judgment 
rendered  a$;ninst  him  for  costs  In  granting  a 
writ  of  mandate  ai;ain!<t  the  superior  court  of 
Kitsap  county.  The  facts  relating  thereto 
are  as  follows:  Said  Kemp  comuienced  an 
action  before  a  justice  of  the  peace  against 
the  fii-m  of  Middlebrook.  Stoner  &  Co.,  and 
«btained  a  Judgment  against  them;  whereup- 
on they  appealed  to  the  superior  court  afore- 
said, and  that  court  dismissed  the  appeal  up- 
on Kemp's  motion.  In  the  showing  for  an 
altematlTe  writ  It  was  made  to  appear  that 
the  court  dismissed  the  appeal  on  the  ground 
that  it  was  from  a  default  judgmcut,  and  that 
DO  appeal  could  lie  therefrom.  It  was  also 
made  to  appear  that  there  had  In  fact  been  a 
trial  upon  the  merits  before  the  Justice  of  the 
peace,  and  upon  that  showing  an  alternatire 
•writ  was  directed  to  Issue.  No  return  was 
made  by  the  respondent  thereto,  but,  at  the 
hearing,  Kemp  appeared,  and  undertook  to 
submit  an  Individual  return.  By  a  mistake, 
the  alternative  writ  had  oilglnally  issued 
against  the  Judge  of  said  court,  and  also 
against  said  plaintiff  Kemp;  but.  upon  that 
being  calle<l  to  the  attention  of  the  couit, 
Kem^>'s  name  was  stricken,  as  the  writ  could 
nominally  run  only  against  the  Judge,  al- 
though Kemp  was  the  party  In  interest.  Tlie 
court  would  not  entertain  the  return  by 
Kemp,  holding  that  It  must  be  by  the  Judge. 
No  reason  was  shown  why  the  Judge  had  not 
made  a  return  thereto;  nor  was  any  addi- 
tional time  asked  for  that  purpose,  as  would 
likely  have  been  done  If  the  facts  were  not  as 
«hown  by  the  relator,  and  a  peremptory  writ 
was  directed  to  Issue,  with  costs,  against 
Kemp,  on  the  ground  of  his  being  the  party 
In  Interest. 

It  has  been  the  uniform  practice  of  the 
court  to  regard  such  applications  as  a  pro- 
ceetling  In  the  original  action,  and  to  tax  the 
cost.-*  against  the  real  party  In  Interest  By 
his  action,  he  Induced  the  lower  court  to  ren- 
der an  unwarranted  decision.  The  relator, 
on  being  successful,  should  recover  his  costs. 
The  costs  should  not  go  against  the  judge 
except  In  case  of  some  willful  misconduct  or 
dereliction  of  duty  warranting  It,  and  no  sticb 
showing  Is  made  In  this  Instance.  Conse- 
quently, tbe  coiita  should  go  asalnst  Kemp,  be 


being  tbe  one  against  whom  tbe  decision  waa 
in  fact  rendered;  and,  in  tbe  absence  of  any 
authority  showing  that  we  have  no  power 
to  render  such  a  Judgment  for  costs,  we  wlU 
follow  the  practice  heretofore  adopted.  Mo- 
tion denied. 


(17  Wash.  36X) 
SEAVET  v.  CITY  OF  SEATTLE. 
(Supreme  Court  of  Wasbineton.    July  13,  18i)7.) 
CiTiBS— PcBUC  Improvements— Award  o*  I^ama- 

OES— ACTIO.N — APPKAU 

1.  A  judgment  on  an  award  for  damages  for 
land  taken  for  the  purpose  of  widening  a  street, 
under  Laws  1885-80.  pp.  243.  270,  which  pro- 
vides for  assessing  the  entii-e  expense  of  such 
iniproTpnient  on  the  property  benefited,  was  with- 
out sutticient  support,  where  there  w.ts  nothing 
to  sliow  whether  such  assessments  hart  been  col- 
lected by  the  city,  nor  whether  plaintiff  h.id  ever 
called  on  the  city  oBicers  to  make  such  collection, 
or  had  resorted  to  any  proceedings  to  compel 
them  to  thus  procee<l. 

2.  The  fact  that  judgments  had  been  entered  on 
dmiiar  awards,  in  favor  of  other  parties,  did  not 
estop  the  defendant  city  to  question  tbe  right  of 
pliilntifF  to  a  similar  judgment. 

3.  That  the  assessment  roll  was  not  in  the  rec- 
ord on  appeal  was  do  ground  for  dismissing  an 
appeal  from  a  judgment  on  such  award. 

Appeal  from  superior  court,  King  county;  T. 
J.  Humes,  Judge. 

Motion  for  a  Judgment  by  Abigail  J.  Seave>. 
oti  an  award  of  damages,  against  tlie  city  of 
Seattle.  From  a  Judgment  In  plalutlfTs  fa- 
vor, defendant  appeals.     Reversed. 

John  K.  Brown  and  F.  B.  Tipton,  for  appel- 
lant.   Blaine  &,  De  Vrles,  for  respondent. 

SCOrr,  C.  J.  This  Is  an  appe.nl  from  a 
Judgment  rendered  in  favor  of  the  plaintilt  up- 
on an  award  of  damages  made  In  September, 
1889.  for  hind  which  the  city  proposed  to  take 
in  widening  and  improving  the  street  on  which 
it  frontal.  There  was  no  showing  in  support 
of  the  motion  for  Judgment,  aside  from  tbe 
record  of  the  proceedings,  which  Included  the 
ordinance  passed  for  widening  the  street,  con- 
dernuiug  the  necessary  property  therefor,  and 
assessing  the  cost  upon  the  proiwrty  benefited, 
tbe  report  of  tbe  appraisers,  a  map  of  the  proi>- 
ty  where  tbe  Improvement  was  located,  and 
tbe  assessment  roll  re<iulred  by  the  ordinance 
aforesaid,  by  which  proceedings  It  appeared 
that  the  plaintiff's  land  sought  to  be  con- 
demned was  appraised  at  ^.'tOO.  No  movt 
seems  to  have  been  made  In  the  matter  after 
September,  1880,  nntll  tbe  motion  upon  which 
the  Judgment  was  rendered  was  made,  which 
was  In  Novemiier,  ISOC.  The  ordinance  was 
drafted  In  pursuance  of  the  provisions  of  sec- 
tion 101,  as  connected  with  section  11  of  the 
ISSG  charter  of  the  city  (Laws  1S8.5-88.  pp. 
243,  270),  which  provided  for  assessing  the  en- 
tire expense  of  tbe  Improvement  upon  tbe 
property  benefited. 

We  are  of  the  opinion  tbat  the  showing  waa 
tnsofflcient  to  sustain  tbe  Judgment  There 
was  no  attempt  to  show  tbat  tbe  city  bad  any 
monegr  on  bond  wlucb  it  bad  collected  upon  tttv 
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property  assessed.  In  Baker  t.  City  of  Seattle, 
2  Wash.  St  577,  27  Pac.  462,  rights  similar  to 
the  one  InTolred  here  were  before  tbe  court, 
and  passed  upon,  under  these  identical  charter 
proTislons.  It  was  held  that  the  city  could 
not  be  charged  with  tbe  value  of  the  property 
taken,  at  least  until  after  it  had  been  fnlly 
moved  to  prosecute  the  assessments,  and  had 
failed.  There  Is  nothing  to  show  in  this  pro- 
ceeding whether  the  assessments  had  been  col- 
lected or  not,  nor  whether  the  plaintiff  In  this 
case  had  ever  called  upon  the  city  officers  to 
proceed  therewith,  or  had  resorted  to  any  pro- 
ceedings to  compel  them  to  proceed.  We  have 
had  a  somewhat  similar  principle  before  us  for 
consideration  in  the  case  of  German-American 
Say.  Bank  v.  City  of  Spokane  (recently  decid- 
ed) 49  Pac.  542,  although  the  case  there  pre- 
sented was  not  so  strong  In  favor  of  the  claim- 
ants, for  that  involved  the  rights  of  a  voluntary 
ccmtractor  or  bis  assignee  for  work  In  the  im- 
provement of  a  street,  while  this  Involves  the 
right  of  a  party  whose  land  was  taken  by  com- 
pulsory process  for  such  purpose;  and  the 
case  Is  certainly  stronger  In  favor  of  the  party 
now  before  us.  But,  as  the  point  has  been  once 
decided  by  the  court  against  the  right  of  tbe 
plaintiff  here  to  recover  upon  tbe  facts  shown, 
and  as  such  decision  is  .sustained  by  respectable 
authority.  In  tbe  interest  of  a  stable  and  settled 
administration  of  law,  we  prefer  to  abide  by  it, 
although  It  is  an  application  or  extension  In  a 
somewhat  greater  or  more  severe  degree  of  the 
principle  recognized  In  the  case  of  German- 
American  Sav.  Bank  t.  City  of  Spokane,  re- 
ferred to.  If  tbe  plaintiff  was  not  content  with 
the  manner  of  payment  provided  and  her  right 
to  compel  its  enforcement,  she  sliould  h.ave  in- 
sisted upon  payment  before  surrendering  pos- 
session of  her  land,  if  she  has  surrendered  It. 
To  have  entitled  her  to  this  judgment,  there 
should  have  been  a  showing  at  least  that  she 
had  resorted  to  some  means  to  compel  the  city 
officers  to  collect  the  a.ssessraents,  that  they  had 
failed  to  do  so,  and  that  the  further  right  to 
prosecute  tbe  collection  had  become  lost;  or.  in 
the  alternative,  there  should  have  been  a  show- 
ing that  the  city  had  actually  collected  tbe 
money  upon  the  assessments,  and  that  there 
was  a  siiflicient  balance  to  satisfy  her  claim. 
It  la  claimed  by  the  plaintiff,  and  tbe  record 
shows,  that  several  judgments  were  entered 
upon  similar  awards  hi  favor  of  other  parties; 
and  It  Is  contended  that.  In  consequence  of 
having  allowed  that  course  In  such  instances. 
the  city  would  be  estopped  from  questioning 
tbe  right  of  the  plaintiff  to  a  similar  judgment; 
but  we  do  not  think  that  position  la  well  taken. 
Tbe  fact  that  judgments  upon  InsufUcient 
foundations  had  been  allowed  In  some  In- 
stances, If  they  were,  would  be  no  ground  up- 
on which  to  base  an  estoppel  in  a  similar  case. 
Tbe  city  could  not  be  estopped  In  one  case  In 
consequence  of  tbe  successful  Issue  of  others, 
where  the  city  officers  bad  failed  to  make  use 
of  available  defenses  thereto,  if  they  did  neg- 
lect to  do  BO.  Bat  there  is  nothing  here  to 
show  that  at  tbe  time  these  other  Jodi^iuenta 


were  rendered,  which  was  several  yean  a^, 
following  closely  upon  the  assessment  proceed- 
ings, there  was  not  money  in  the  treasm-y  col- 
lected from  the  assessments  sufficient  to  meet 
tbem.  The  appellant  contends  that,  after  this 
lapse  of  time,  the  plaintiff  was  not  entitled  to 
proceed  by  motion  in  any  event,  and  asserts 
that,  as  a  matter  of  fact,  the  city  never  bad 
taken  possession  of  the  property,  and  that  it 
was  precluded  from  making  that  showing  in 
consequence  of  the  form  in  which  the  plaintiff 
asked  for  relief.  But  we  do  not  think  that 
follows.  Tbe  city  bad  the  right  to  Interpose 
any  valid  defense  It  had  to  tbe  granting  of  tbe 
motion.  The  matters  could  have  been  shown 
to  the  court  by  affidavits  primarily  on  resisting 
the  motion,  and,  if  disputed,  the  court  would 
no  doubt  have  directed  the  framing  of  an  Issue 
thereon  in  some  suitable  manner  for  trial;  and 
if,  as  a  matter  of  fact,  the  improvement  scheme 
had  been  abandoned  in  whole  or  In  part,  and 
the  plaintiff's  land  had  not  l)een  taken,  that 
would  have  been  a  defense  to  her  claim  for  Ita 
value. 

Tbe  plaintiff  objected  to  a  consldpratlon  of 
the  case  here,  and  moved  for  a  dismissal  of  tbe 
appeal,  on  the  ground  that  tbe  assessment  roll 
was  not  In  the  record,  and  nllcses  that  the  same 
could  not  be  found,  but  was  lost  in  the  lower 
court,  and  that,  if  It  was  here.  It  might  sus- 
tain tbe  plaintiff's  right  to  recover.  But  we 
do  not  think  it  could  be  material  here.  Wheth- 
er the  assessment  roll  was  valid  or  invalid,  it 
could  not  help  the  plaintiff's  case,  taking  it 
most  strongly  against  the  appellant,  for  the  as- 
sessment roll  certainly  would  not  show  that 
the  city  had  any  balance  of  moneys  which  It 
had  collectetl  upon  tbe  pro|)erty  assessed  with 
which  to  satisfy  the  plaintiff's  claim.  Revers- 
ed. 

AXDEUS,  GORDON,  and  REAVIS,  3J^  con- 
cur. 


(58  Kan.  4fl» 

PARWELL  V.  LAIRD. 

(Sapreme  Conit  of  Kiinsaa.    July  10,  1S97.) 

Malicious  Prosecution  —  Evidexcc  —  Findixos 
OF  Justice. 

The  findings  of  a  justice  of  tbe  pence,  made 
npon  the  preliminary  trisil  of  a  persou  charged 
with  crime,  that  the  coniplnint  of  the  proseculiug 
witnesa  agiiiiist  tbe  nccuscd  was  malicious,  and 
without  prubalile  eausie,  cannot,  in  a  suit  for  ma- 
lirious  proseoution,  broiiBht  by  the  accti.sed 
ac'iinst  the  prosocuting  witness,  be  received  In 
evidence  In  support  of  the  claim  of  lack  of  proba- 
ble cause. 

(Syllabus  by  tbe  Coart.) 

Error  from  district  court,  Sedgwick  county; 
C.  Reed,  Judge. 

Action  by  R.  R.  Laird  against  J.  V.  Farwell. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.    Reversed. 

Edwin  White  Moore,  for  plaintiff  In  error. 
Campbell  &  Dyer  and  Valentine,  GodanI  A 
Valentine,  for  defendant  In  ei-rur. 
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D08TKR,  C.  J.  This  ivas  a  suit  for  maU- 
clODS  prosecution  brought  by  the  defendant  In 
error  against  the  plaintiff  In  error.  A  single 
questlMi  only  needs  to  be  specially  noticed. 
On  the  trial  of  the  case  the  court  received  in 
evidence,  over  defendant's  objections,  the  find- 
ings made  by  the  Justice  of  the  peace  that  the 
complaint  of  the  prosecuting  witness  against 
tlie  accused  was  malidons,  and  without  prob- 
able cause,  and  instructed  the  jury  as  follows: 
"Now,  in  this  connection,  the  court  instructs 
the  jury  that  if  you  find  it  to  be  a  fact  that 
the  said  R.  R.  Laird  was  arrested  as  af  oi-esaid, 
upon  a  complaint  as  aforesaid,  and  was  dis- 
charged as  aforesaid,  thai,  in  that  event,  the 
court  instructs  the  Jury,  under  the  evidence  In 
this  case,  that  there  was  no  probable  cause  for 
sucfa  arrest."  This  ruling  and  this  Instruction 
were  erroneous.  In  the  cace  of  Swe«»ey  v. 
Pemey,  40  Kan.  102,  10  Pac.  S28,  it  was  held 
that:  "On  the  trial  of  an  action  for  malicious 
prosecution  it  is  not  error  for  the  trial  court 
to  refuse  to  permit  to  be  read  in  evidence  that 
part  of  the  verdict  and  judgment  in  the  crim- 
inal case  for  the  institution  and  the  prosecu- 
tion of  which  this  action  is  brought  that  finds 
and  adjudges  that  the  complaint  was  malicious, 
and  without  probable  cause;  and  tliat  the  name 
of  the  prosecuting  witness  was  the  name  of 
the  defendant  in  the  action  for  malicious  prose- 
cution, and  adjudges  him  to  pay  the  costs." 
Coun.sel  for  the  defendant  in  error  attempts  to 
distinguish  the  present  case  from  the  earlier 
one,  and  observes  that  the  earlier  case  "was 
a  trial  before  a  Jury,  and  not  an  examination. 
In  that  case,  before  the  Jury  could  convict,  the 
guilt  of  the  accused  must  be  proved  Iieyond  a 
rea.sonable  doubt,  wlille  In  this  case  all  the 
magistrate  bad  to  do  was  to  find,  not  the  guilt 
of  the  iiarty,  but  whether  there  was  probable 
cause  to  l)elleve  him  guilty."  True,  the  orig- 
inal case  out  of  which  Sweeney  v.  Perney, 
aupra,  grew,  was  a  trial  for  misdemeanor,  and 
not  a  preliminary  examination  on  a  charge  of 
felony,  but  in  that  case  It  was  not  the  ver- 
dict of  acquittal  based  upon  the  rule  of  "rea- 
sonable doubt"  which  had  been  offered  in 
evidenc-e.  What  was  offered  In  that  case,  as 
in  this,  was  the  accompanying  finding  of  mal- 
ice, and  lack  of  probable  cause  The  two  cas- 
es, theivfore,  in  point  of  fact  arc  Identical. 
There  is,  as  noticed  in  the  case  of  Sweeney  v. 
Pemey.  a  conflict  of  autliority  upon  the  ques- 
tion wli(!ther  the  record  of  ac(]uittal  or  dis- 
charge of  u  person  accused  of  crime  because  of 
lack  of  probable  cause  to  lu'lleve  him  guilty 
can  be  received  In  evidence  in  a  substniuent 
suit  by  liim  for  malicious  prosecution  In  sup- 
liort  of  Ills  claim  of  lack  cf  prultable  cause. 
To  our  minds,  however,  the  rule  detenninable 
of  the  question  Is  plain,  and  of  famlliiir  ni>pli- 
cation.  It  is  that  judgments  are  admissible 
against  strangers  only  to  prove  tlteir  rendition 
and  tlieir  legal  effects,  and  not  the  facts  upon 
wliieh  they  rest.  2  W'hart.  Kv.  i  823.  The 
prosecuting  witness  was  not  a  party  to  the 
criminal  action  iastltuted  by  him  in  the  sense 
of  being  boimd  to  the  dufeudant  by  the  record 


of  the  proceedings.  He  and  the  defendant 
were  strangers  to  that  record,  legally  speaking. 
True,  in  the  case  In  re  Ebenhack,  17  Kan.  618, 
it  was  held  that  under  the  statute  (section  18, 
c.  83,  Gen.  St.  1808)  the  prosecuting  witness 
made  himself  so  far  a  party  to  the  case  in 
which  his  complaint  waa  filed,  ajs  that  costs 
and  imprlsoumeut  could  be  imposed  upon  him 
for  a  malicious  prosecution;  but,  he  was  a 
party  only  as  to  the  state,  and  in  respect  to  a . 
matter  of  concern  betweei  liimself  and  it.  lie 
and  the  state  were  litigatiug  the  questions  of 
malice  and  probable  cause,  to  determine  which 
should  pay  the  costs  of  the  proceeding.  The 
statute  made  the  question  of  malice  and  prob- 
able cause  issues  auxiliary  and  incidental  to 
the  main  case,  with  the  view  to  a  conclusion 
upon  the  question  of  costs.  This,  however, 
does  not  make  the  prosecuting  witness  and  the 
defendant  parties  to  the  record  In  the  sense  in, 
which  estoppels  against  them  artee  out  of  it. 
The  contention  of  plaintiff  as  to  the  lack  of. 
necessary  averments  in  the  petition  upon  a 
matter  of  agency  Is  not  well  founded.  Tiie 
motion  of  the  defendant  in  error  to  aisuuss  the 
petition  In  error  because  of  defects  in  the  cer- 
tificate of  settlement  of  the  case  made  was  pre- 
sented upon  a  former  occasion,  and  overruled. 
It  is  again  overruled.  For  the  error  pointed 
out,  the  judgment  is  reversed,  and  a  new  trial 
ordered.    All  the  justices  concurring. 


(t8  Kan.  *m 
COTTRELL  et  al.  v.  MANLOVB  et  al. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 

COKI'ORATIOKS— DiSSOLCTIOS— LlABILITT  0»  BTOCK- 

HoLDRKs— Limitations. 
rnder  Gen.  St.  1888,  c.  23,  (  44,  a  right 
of  actiou  accrues  iu  fnvor  of  the  creditors  of  a 
corporation,  and  against  its  stockholders,  upon 
the  occurrence  of  its  dissolntion.  The  linbility  of 
such  stockholders  under  this  section,  and  also 
under  section  32  of  the  same  chapter,  is  one  cre- 
ated by  statute,  the  period  for  the  enforcement 
of  which  is  three  years;  and  the  creditor  cannot 
extend  such  period  by  proceeding,  under  said  sec- 
tion 32.  to  obtain  judgment  against  the  dissolved 
corporation  or  its  trustees,  and  execution  against 
the  stockholders,  instead  of  proceeding  by  direct 
action  against  the  latter. 
(Syllabus   by  the  Court.) 

Error  from  district  court,  Miami  county; 
Jolm  T.  BuiTls,  Judge. 

Action  by  O.  Manlove  and  one  Harris 
against  the  Kansas  Coniinerclal  Sliitual  Fire 
lusiu'ance  Company.  Judsnicut  for  plaintiffs. 
From  an  order  allowing  e.\o<:utiou  against  J. 
F.  Cottrell  and  others,  stockholders,  the  stock- 
holders bring  error.     Reversed. 

J.  U.  McCleverty,  R.  W.  Blue,  John  S.  Bte- 
son,  and  Sliel<Ion  &  Slieldon,  for  plaintiffs  in 
enxir.  Snoddy  &  Suoddy,  for  defeudauts  iu  er- 
ror. 

DOSTKR,  C.  J.  The  Kan.sas  Commercial 
Mutual  Fire  Insurance  Company  was  a  cor- 
poration, organlztKl  in  1882,  under  cha|iter  111 
of  the  Laws  of  1875.  By  chapter  i;t2  of  the 
Laws  of  1880,  the  act  under  which  the  cou^ 
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pany  did  business  was  repealed,  but  compa- 
nies Incorporated  under  the  earlier  law  were 
allowed  until  December  31,  1885,  to  reorganize 
In  compliance  witli  the  later  act  This  com- 
pany did  not  reorganize  imder  the  new  law, 
but  on  December  1,  1885,  at  a  meeting  of  Its 
members  or  stockholders,  It  resolved  to  cease 
business  and  close  up  Its  affairs.  On  Decem- 
ber 23,  1885,  the  board  of  directors,  In  pur- 
suance to  Bucb  resolution  of  the  members,  no- 
tified all  policy  holders  that  neither  they  nor 
the  company  would  be  liable  for  losses  occur- 
ring after  the  31st  day  of  such  month.  Im- 
mediate steps  were  taken  and  continued,  in 
the  process  of  closing  the  company's  business. 
Including,  among  other  things,  the  appoint- 
ment of  a  receiver.  The  defendants  In  error 
Manlove  &  Harkness,  holding  one  of  the  com- 
pany's policies,  met  with  a  loss  In  July,  1S86, 
during  the  period  of  liquidation  of  the  com- 
pany's affairs,  and  finally,  after  protracted 
litigation,  on  December  26,  1892,  recovered 
judgment  against  It  April  26,  1893,  execu- 
tion was  Issued  on  this  judgment,  and  there- 
after returned  unsatisfied.  June  14,  1893,  mo- 
tions were  made  imder  the  statute,  for  leave 
to  Issue  execution  against  the  members,  as 
stockholders  of  the  company,  for  the  collection 
of  the  judgment  against  It,  which  motions 
were  allowed,  and  from  the  orders  allowing 
them  this  proceeding  in  error  was  taken. 

Under  the  above  state  of  facts,  the  statute 
of  limitations  is  Invoked  by  the  stockholders*. 
the  plaintiffs  In  error,  In  bar  of  the  creditors' 
pixK-eeding.  Two  remedies  against  stocliliold- 
ers  of  a  corimration  are  afforded  by  tlie  statute 
to  Its  creditors.  They  are  contained  In  sec- 
tions 32  and  44  of  the  chapter  on  "Corporu- 
ttons"  aOen.  St.  18S9): 

"Sec.  32.  If  any  execution  shall  have  bren 
Issued  against  the  property  or  effects  of  a 
(wporation,  except  a  railway  or  a  roligious  or 
a  charitable  cori)oration,  and  there  cannot  be 
found  any  proi)crty  whereon  to  levy  such  exe- 
cution, then  execution  may  be  Issued  against 
any  of  the  stockholders,  to  an  extent  equal  in 
amount  to  the  amount  of  stock  by  him  or  her 
owned  togetlier  with  any  amount  unpaid 
thereon;  but  no  execution  shall  Issue  against 
any  stockholder,  except  upon  an  order  of  the 
com"t  In  which  the  action,  suit  or  other  pro- 
ceeding shall  have  been  brought  or  instituted, 
made  upon  motion  In  oi)en  court,  after  reason- 
able notice  in  writing  to  the  person  or  persons 
sought  to  be  charged;  and,  uiwn  such  motion, 
such  court  may  order  execution  to  issue  ac- 
cordingly; or  the  plaintiff  In  the  execution 
may  proceed  by  action  to  cliarge  the  stock- 
holders with  the  amount  of  his  judgment." 

"Sec.  44.  If  any  corporation,  created  under 
this,  or  any  general  statute  in  this  state,  ex- 
cept railway  or  charitable  or  religious  corpora- 
tions, be  dissolved,  leaving  debts  unpaid,  suits 
may  be  brought  against  any  pei-son  or  persons 
who  were  stockholders  at  the  time  of  such  dis- 
solution, without  joining  the  corporation  In 
such  suit;  and  If  judgment  be  rendered  and 
execution  satisfied,  the  defendant  or  deftnd- 


ants  may  sue  all  who  were  stockholdos  at 
the  time  of  dissolution,  for  the  recovery  of  the 
portion  of  such  debt  for  which  they  were  lia- 
ble, and  the  execution  upon  the  judgment  shall 
direct  the  collection  to  be  made  from  the 
property  of  each  stockholder,  respectively;  and 
if  any  number  of  stockholders  (defendants  in 
the  case)  shall  not  have  property  enough  to  sat- 
isfy his  or  their  portion  of  the  execution,  thesx 
the  amount  of  deficiency  shall  be  divided 
equally  among  all  the  remaining  stockholders, 
and  collections  made  accordingly,  deducting 
from  the  amount  a  sum  In  proportion  to  the 
amount  of  stock  owned  by  the  plaintiff  at  the 
time  the  company  dissolved." 

The  remedies  afforded  by  these  two  sections 
cannot  be  called  "cumulative,"  and  considered 
equally  open  to  creditors.  One  relates  to  the 
exigency  of  corporate  insolvency;  the  other  to 
that  of  corporate  dissolution.  Undw  one  the 
proceeding  lies  because  the  corporation  :s 
bankrupt  though  not  necessarily  dissolved;  un- 
der the  other,  because  It  is  dissolved,  though 
not  necessarily  bankrupt.  Tlie  rtmedy  of  the 
set-tlon  last  quoted  is  open  to  the  creditors  of 
corporations  Immediately  upon  tlie  dissolution 
of  the  corporation.  Under  its  provisions,  theie 
Is  no  occasion  to  await  the  recovery  of  a  judg- 
ment against  the  company,  but  action  may  at 
once  be  brought  against  its  stockholders. 

The  Commercial  Mutual  Fire  Insurance 
Company  was  dissolved,  by  operation  of  law, 
on  the  31st  of  December,  18^»,  through  its  fail- 
ure to  reorganize  under  chapter  132  of  the 
Session  Laws  of  tliat  year.  However,  the 
statute,  as  it  will  l)e  observed,  affords  the  rem- 
edy in  question  "if  a  corporation  be  dissolved 
leaving  debts  impaid" ;  and  it  may  be  said  that 
it  api)lies  only  to  debts  existing  at  the  time  of 
tlie  dissolution,  and  lience  not  to  that  of  the 
defendant  in  error,  which  did  not  come  Into 
existence  until  the  occurrence  of  the  loss  some 
time  after  the  dissolution.  Indebtedness  ma- 
turing after  the  dissolution,  and  growing  out 
of  a  contingent  liability  existing  at  the  time 
of  such  dissolution.  Is,  in  our  judgment,  within 
tlie  Intent  of  the  act.  The  controlling  factors 
in  the  problem  which  arises  under  this  statute 
are  the  facts  of  indebtedness  and  corporate 
dissolution,  and  not  the  time  of  their  occur- 
rence. A  right  of  action  having  accrued  to 
the  creditors  against  the  stockholders,  upon 
the  di-ssolutlon  of  the  coi-poration  and  the  oc- 
cun-encc  of  the  loss,  the  statute  of  llmltatlona 
nece.<isarily  started  to  run  upon  the  happening 
of  these  events.  The  liability  of  the  stock- 
holders being  one  created  by  statute,  the  pe- 
riod of  limitation  upon  the  right  to  enforce  it 
was  three  years.  If  It  were  true  that  the  rem- 
edy of  judgment  against  the  corporation,  and 
execution  thereafter  against  the  stockholders. 
Is  cumulative,  and  likewise  open  to  the  cred- 
itor, the  possession  of  such  additional  remedy 
could  not  extend  the  period  of  limitation.  The 
right  to  pursue  the  stockholders  under  one  of 
these  statutes  Is  In  no  wise  different  from  the 
right  to  do  so  under  the  other.  The  remedy  la 
no  more  efficacious  under  one  than  the  other. 
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An  election  between  mere  statutory  forma  of 
procedure  does  not  give  a  right  to  extend  the 
statutory  period  of  limitation  for  the  com- 
mencement of  such  procedure.  There  are  not 
two  periods  of  limitation,— one  for  each  form 
of  action;  there  is  but  one  period  of  limitation 
for  both  actions.  Of  course,  it  Is  not  to  be  un- 
derstood that  the  right  of  action  accrues 
against  stockholders,  and  that  the  statute 
starts  to  run  In  their  favor  In  every  case  from 
the  maturity  of  the  debt  against  the  corpora- 
tion. The  case  before  us  Is  that  of  a  dissolved 
corporation.  In  such  case  the  statute  gives 
an  Immediate  right  of  action,  and  our  holding 
Is  that  the  creditor  cannot  extend  the  limita- 
tion upon  that  right  by  neglecting  to  sue  di- 
rect, and,  in  lieu  of  so  doing,  adopt  the  slower 
process  of  Judgment  against  the  corporation, 
and  motion  for  execution  against  the  stock- 
holders. The  right  of  action  in  this  case  ac- 
crued In  1886.  The  action  was  not  Instituted 
until  1803,  a  period  of  seven  years.  It  cannot 
be  maintained,  and  the  Judgment  of  the  court 
below  Is  reversed,  with  directions  to  proceed 
in  accordance  with  this  opinion.  Other  ques- 
tions argued  at  length  In  the  case  need  not  be 
noticed.    All  the  Justices  concurring. 


(E8  Kan.  414) 

SECURITY  INV.  CO.  et  aL  v.  RICHMOND 

NAT.  BANK  et  al. 

(Supreme  Court  of  Kansas.    July  10,  1897.) 

in901.v1xct— establisbmest  of  claims— apheai. 
— Tekmination  bt  Judgmbst— Kiss  Judicata. 

1.  An  insolvent  company  made  an  assignment 
for  the  benefit  of  creditors.  It  liad  assumed  an 
indorser's  liability  on  notes  transferred  to  others, 
and  which  had  been  secured  by  mortgages.  After 
the  assignment  an  action  was  brought  in  anotiier 
ooonty  to  recover  uoon  the  notes  aguinst  the  mak- 
ers and  the  indorser,  and  also  to  foreclose  the 
mortgages.  Before  jud^ent  was  rendered  in 
that  action,  notice  was  given  by  the  assignee  re- 
quiring all  creditors  to  present  their  claims  on  a 
certain  day,  and  in  response  to  the  notice  the 
holders  of  the  notes  presented  their  claims,  but 
the  assignee  refused  to  allow  them.  Appeals 
were  taken  from  the  dedsion  of  the  assignee  to 
the  district  court.  Thereafter,  and  before  the 
appeals  were  heard,  judgments  were  rendered 
upon  the  notes  in  the  foreclosure  action  against 
the  assignee  and  the  estate.  Held,  that  the  rendi- 
tion of  the  judgments  did  not  terminate  the  ap- 
peals, but,  the  pleadings  having  been  amended 
so  as  to  show  that  the  claims  bad  been  merged  in 
judgments,  it  was  the  duty  of  the  court  upon  ap- 
peal to  allow  so  mach  of  the  jadgmenta  as  re- 
mained after  crediting  all  payments  made  there- 
on, and  also  the  amounts  derived  from  the  sale 
of  mortgaged  property.  Held,  further,  that  the 
claims  should  be  classified,  and  the  holders  of  the 
same  should  be  first  compelled  to  resort  to  the 
fund  derived  from  the  special  liens,  and  only  al- 
lowed dividends  upon  the  amounts  remaining  un- 
paid after  exhausting  such  fund. 

2.  The  assignee  hJaving  been  a  party  in  the 
foreclosure  action,  the  judgment  rendered  therein 
agahist  one  of  the  claimants  is  a  final  adjudica- 
tion as  to  the  validity  of  the  claim  and  the  lia- 
bility of  the  company. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Mitchell  county; 
Cyrus  Heren,  Judge. 

Claims  filed  by  tbe  Richmond  National 
Bank  and  others  with  W.  T.  Branch,  assignee 


of  the  Security  Investment  Company,  Insol- 
vent, were  disallowed  by  the  assignee,  and 
complainants  appealed  to  the  district  court, 
and  from  a  Judgment  allowing  all  claims  but 
one  tbe  Investment  company  and  others  bring 
error.     Reversed. 

D.  M.  TTiorp,  J.  W.  Tucker,  and  V.  H. 
Branch,  for  plaintiffs  In  error.  Clark  A. 
Smith,  for  defendants  In  error. 

JOHNSTON,  J.  The  Security  Investment 
Company,  of  Cawker  City,  Kan.,  made  a 
number  of  loans  to  B.  H.  North,  M.  A.  F. 
North,  and  J.  H.  North,  taking  promissory 
notes  secured  by  mortgages  on  property  in 
Jewell  county.  Before  maturity,  these  notes 
were  indorsed  and  transferred  to  several 
banks  in  different  parts  of  the  country.  On 
February  7,  1891,  the  Security  Investment 
Company  made  an  assignment  of  all  Its  prop- 
erty to  W.  T.  Branch  for  the  benefit  of  Its 
creditors.  Branch  was  subsequently  elected 
as  permanent  assignee,  and  since  that  time 
has  continued  to  act  in  that  capacity.  On 
August  4,  1881,  the  RIcbmond  National  Bank 
and  15  other  banks,  to  which  the  North  notes 
and  mortgages  had  been  assigned,  filed  claims 
before  the  assignee  against  the  company  up- 
on its  liability  as  Indorser  of  the  North  notes. 
The  claims  were  disallowed  by  tbe  assignee, 
and  from  that  decision  each  claimant  took  an 
appeal  to  the  district  court  of  Mitchell  coun- 
ty. Prior  to  the  presentation  of  these  claims 
to  tbe  assignee  for  allowance,  and  In  June, 
1801,  a  foreclosure  proceeding  w^as  begun 
against  the  Norths  In  Jewell  county,  in  which 
all  tbe  banks  above  mentioned  came  in  and 
set  up  their  notes  as  well  as  claims  to  liens 
upon  the  mortgaged  property.  The  Security 
Investment  Company  and  tbe  assignee  were 
made  parties,  -  and  judgment  was  asked 
against  them  upon  the  liability  assumed  by 
the  company  by  its  Indorsement  of  the  notes. 
A  receiver  was  appointed  by  the  district  cotirt 
of  Jew^ell  county  to  take  possession  and  con- 
trol of  the  mortgaged  property  during  the 
pendency  of  the  action.  On  June  23,  1892,  a 
trial  of  the  action  was  bad  In  Jewell  county, 
and  judgment  upon  all  the  notes  was  rendered 
against  tbe  Norths,  and  also  against  the  Se- 
curity Investment  Company  and  the  assignee, 
except  upon  tbe  note  of  the  LambertviUe  Na- 
tional Bank.  As  to  tbe  LambertviUe  Nation- 
al Bank  it  was  held  that  there  was  no  proof 
of  protest,  and  therefore  judgment  was  giv- 
en In  favor  of  the  Security  Investment  Com- 
pany. Tbe  mortgages  were  foreclosed,  and 
there  was  an  order  that  the  proceeds  of  the 
sale  of  property  which  had  been  sold  by  the 
receiver  should  be  paid  into  the  court,  and 
applied  to  the  discbarge  of  the  several  judg- 
ments. At  the  January  term  of  the  district 
court  of  Mitchell  county  the  appeals  from 
the  decision  of  the  assignee  came  on  for  trial, 
and  by  agreement  of  all  the  parties  the  ap- 
peals were  consolidated,  and  tried  togeth«'r  a.* 
a  single  case,  when  tbe  court  allowed  each  of 
the  appellants  the  amounts  of  the  respective 
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judgments  which  had  been  rendered  in  their 
favor  by  the  district  court  of  Jewell  county, 
and  directed  that  the  clerk  of  the  court  should 
certify  the  amounts  so  determined  to  the  as- 
signee of  the  Security  Investment  Company 
for  participation  and  dividends  In  the  assign- 
ed estate. 

Several  grounds  are  assigned  for  reversal, 
one  of  which  is  that  the  judgments  rendered 
in  the  district  court  of  Jewell  county  upon 
the  notes  are  final  and  conclusive  upon  the 
parties,  and  that  tlie  district  court  of  Mitchell 
county  had  no  jurisdiction  to  proceed  further 
with  the  appeals,  or  to  make  ollowauees  based 
upon  the  judgments.  It  will  be  observed  that 
when  the  claims  were  presented  to  the  as- 
signee the  judgments  had  not  been  rendered. 
To  secure  the  allowances,  and  protect  their 
rights  to  a  share  of  the  assigned  estate.  It 
was  necessary  for  the  claimants  to  present 
their  claims  at  the  time  and  place  designated 
by  the  assignee.  Gen.  St.  1885),  par.  3«2.  The 
fact  that  suits  were  then  pending  uihmi  the 
same  claims  in  another  county  would  not 
warrant  the  claimants  In  Ignoring  the  notice, 
nor  excuse  them  from  presenting  their  claims 
to  the  assignee.  To  obtain  judgments  against 
the  Norths,  and  protect  their  rights  In  the 
mortgaged  property,  it  was  necessary  for  the 
claimants  to  proceed  in  the  foreclosure  action 
which  had  been  begun  in  .Jewell  county.  The 
judgments  rendered  In  the  latter  county  were 
a  binding  adjudication  between  tlie  parties  as 
to  the  validity  of  the  claims  and  the  right  of 
recovery.  But  the  fact  that  the  judgments 
were  rendered  did  not  tennluate  the  appeals 
nor  preclude  an  allowance  of  the  claims 
against  the  estate.  While  the  notes  were 
merged  in  judgments  only,  the  form  of  the 
Indebtedness  was  changed,  and  it  was  still 
necessary  that  the  claims  should  be  allowed 
and  classlftod.  New  pleadings  were  filed  In 
the  district  court,  which  showed  that  the 
claims  had  been  reduced  to  judgments.  On 
the  part  of  the  assignee  it  was  alleged  that 
the  claims  liad  been  paid,  and,  further,  that 
the  property  given  as  security  for  the  pay- 
ment of  the  notes,  and  which  had  been  tak- 
en possession  of  at  the  Instance  of  the  claim- 
ants, was  sufficient  to  fully  pay  all  the  claims. 
These  matters  having  been  alleged,  it  was 
competent  to  prove  In  the  appeal  cases  that 
the  claims  had  been  reduce<l  to  judgments, 
and  It  was  also  the  duty  of  the  court  to  al- 
low so  much  of  the  judgments  as  remained 
impaid.  If  payments  had  been  made,  or  the 
mortgaged  property  sold,  the  amounts  receiv- 
ed should  have  beeu  credited  upon  the  jtidg- 
ments,  and  the  allowances  correspondingly 
reduced.  Judgment  rendered  in  another  ju- 
risdiction mnst  be  presented  to  and  classified 
by  the  assignee,  and  upon  the  appeals  the 
court,  sitting  in  the  stead  of  the  assignee, 
must  determine  the  amounts  then  due.  and  al- 
so the  rule  of  distribution.  As  the  claimants 
held  liens  on  proi)erty  other  than  that  assign- 
ed, they  were  not  entitled  to  share  equally  in 
dividends  with  those  who  held  no  special  se- 


curity. "The  assets  of  the  estate  should  be 
distributed  uiM>n  equitable  principles,  and  it 
Is  a  recognized  rule  of  equity  that  where  there 
are  two  funds  to  which  a  ci^editor  can  resort, 
find  other  creditors  are  limited  to  one  of  them, 
the  former  will  be  compelled  to  exhaust  the 
fund  upon  which  he  has  an  exclusive  lien, 
and  will  be  permitted  to  resort  to  the  other 
for  the  deficiency  only."  Bank  v.  Branch, 
57  Kan.  27,  45  Pac.  88.  There  Is  good  ground 
to  complain  of  the  failure  of  the  court  to  cred- 
it the  payments  which  had  been  made  and  the 
money  received  from  the  sale  of  mortgaged 
property  upon  the  judgments.  It  sufficiently 
appears  that  considerable  property  came  In- 
to the  hands  of  the  receiver,  the  proceeds  of 
which  should  be  credited  on  the  judgments. 
There  Is  also  testimony  tending  to  show  that 
some  of  the  mortgaged  property  was  sold  by 
the  Norths,  the  proceeds  of  which  were  paid 
upon  the  mortgage  debt.  No  credits  api)ear 
to  have  been  given  for  these  payments,  nor 
for  the  amounts  realized  from  the  sale  of  the 
pi"operty  by  the  receiver.  In  the  judgment 
entered  in  the  foreclosure  action  the  court 
specifically  recognizes  that  there  Is  a  fund 
on  hand  derived  from  the  .sale  of  the  mort- 
gaged property,  and  it  Is  therein  provided 
that  distribution  among  the  judgment  credit- 
ors will  thereafter  be  made.  Although  that 
judgment  was  rendered  in  June.  1802,  no  cred- 
its have  been  given,  and  the  court.  Instead  of 
requiring  them  to  exhaust  the  funds  upon 
which  they  had  an  exclusive  lien,  directed  the 
assignee  to  allow  the  full  amounts  of  the 
claims,  and  authorized  them  to  participate  in 
dividends  equally  witli  those  who  held  other 
direct  claims.  The  LambertvlUe  National 
Bank  filed  a  cross  petition  In  error,  complain- 
ing of  the  refusal  of  the  court  to  allow  Its 
claim.  The  judgment  rendered  In  Jewell 
county  against  the  bank  and  In  favor  of  the 
assignee  is  a  final  adjudication  of  the  liabili- 
ty of  the  Security  Investment  Company  on 
account  of  the  Indorsement,  and  the  court 
rightly  refused  an  allowance  of  the  bank's 
claim. 

None  of  the  other  objections  appear  to  us 
to  require  attention,  but  for  the  error  men- 
tioned the  judgment  will  be  reversed,  and  the 
cause  remanded  for  further  proceedings. 


(SS  Kan.  4M) 
STURTEVANT  v.  SARBACH. 
(Supreme  Court  of  Kansas.    July  10,  185)7.) 

ASSIONMENT  POK   BENEFIT  OF  t  BEDITOKS-  EfPBCT 

OF  Prefekences — Valiiiitv— Good 
Faith  of  Graxter. 

1.  Mortgapes  nmdo  and  preferences  attempted 
by  an  nssigiior  in  e<mn(>ction  with  and  as  a  iMrt 
of  a  Boncral  assiirnnu'iit  for  the  benefit  of  his 
creditors  are  invalid,  but  tl\ey  will  not  tiecosisarily 
destroy  tlie  valiility  of  the  deed  of  assipnment. 
nor  affect  the  pro  rata  distribution  of  the  a^^signed 
estate  among  the  creditors. 

2.  When  the  assiBnnieut  and  mortgnge  consti- 
ttite  a  continuous  and  single  transnetion,  the  fact 
tliat  tlie  niortwiitce  niay  have  acted  in  good  faith, 
and  without  Imowledge  that  au  as.xigument  was 
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In  contemplation,  will  not  ralidate  the  mortga^. 
nor  ezdude  the  property  from  the  operation  of 
the  assignment. 
(Syllabus  by  the  Court.) 

EiiTor  from  district  conrt,  Jackson  cotmty; 
Lonls  A.  Myers,  Judge. 

J.  C.  Sturtevant  brings  error  from  the  disal- 
lowance of  a  claim  by  Louis  Sarbach,  assignee 
of  W.  B.  Gleason.    Affirmed. 

Hayden  &  Hayden  and  James  H.  Lowell,  for 
plaintiff  in  error.  L.  B.  Kellogg  and  I.  T. 
Price,  for  defendant  in  error. 

JOHNSTON,  J.  This  was  an  appeal  from 
the  decision  of  an  assignee  disallowing  what 
was  called  a  "preferred  claim."  On  December 
27,  1800,  W.  B.  Gleason,  a  merchant  In  the 
city  of  Helton,  made  an  assignment  for  the 
benefit  of  his  creditors.  After  a  permanent  as- 
signee bad  tieen  chosen,  J.  C.  Stm-tevant  pre- 
sented for  allowance  a  claim  of  about  $10,000, 
which  was  evidenced  by  a  promissory  note, 
and  purported  to  be  sectired  by  a  chattel  mort- 
gage upon  the  entire  stock  of  goods  which  had 
been  assigned,  and  was  then  In  the  possession 
of  the  assignee.  Sturtevant  asked  that  the 
claim  be  declared  a  first  and  preferred  lien  up- 
on the  goods,  subject  only  to  certain  chattel 
mortgage  liens  of  equal  priority  held  by  three 
other  creditors,  with  whom  Sturtevant  bad 
been  connected.  The  claim  was  resisted  by  the 
general  creditors  and  the  assignee,  upon  the 
grounds  that  the  claim  was  not  a  bona  fide  one, 
and  that  the  note  and  mortgage  were  given  to 
hinder  and  delay  other  creditors.  The  claim 
of  preference  was  resisted,  on  the  ground  that 
the  mortgages  and  deed  of  assignment  were 
substantially  executed  at  the  same  time,  and 
ctmstituted  parts  of  a  single  transaction,  and 
that  therefore  the  mortgages  were  Invalid. 
The  trial  of  the  appeal  in  the  district  court  re- 
sulted in  a  verdict  in  favor  of  Sturtevant,  al- 
lowing him  the  balance  due  on  his  promissory 
note,  to  wit,  $11,122.57.  Special  findings  were 
made  by  the  Jury,  to  the  effect  that  the  note 
and  chattel  mortgage  to  Sturtevant,  given  with 
the  other  chattel  mortgages  to  the  creditors 
named,  were  all  executed  on  the  same  day, 
and  as  part  of  the  assignor's  general  plan  to 
surrender  his  property  to  his  creditors.  There 
was  also  a  finding  to  the  effect  tliat,  when 
Sturtevant  took  ills  chattel  mortgage,  he  knew 
that  Gleason  contemplated  making  an  assign- 
ment for  the  benefit  of  his  creditors. 

In  view  of  the  findings  that  the  general  as- 
signment and  mortgages  were  prepared  and 
executed  about  the  same  time,  and  substantial- 
ly constituted  a  single  transaction,  some  of  the 
questions  discussed  by  counsel  have  become 
immaterial.  The  claim  that  the  debt  of  Sturte- 
vant was  fictitious  has  been  negatived  by  the 
finding  of  the  Jury,  and  the  rulings  on  that 
branch  of  the  case  require  no  further  attention. 
The  general  assignment  for  the  benefit  of  cred- 
itors is  conceded  to  be  valid,  and,  if  the  mort- 
gages are  a  part  of  the  same  transaction,  they 
are  "already  condemned."  It  is  well  settled 
that  mortgages  made  and  preferences  attempt- 


ed In  connection  with  and  as  a  part  of  a  gen- 
eral assignment  are  invalid,  and  will  not  affect 
the  pro  rata  distribution  of  the  estate  among 
the  creditors  in  the  manner  provided  by  stat- 
ute. Banks  v.  Sands,  47  Kan.  C91,  28  Pac.  020; 
Brlgham  v.  Jones,  48  Kan.  162,  30  Pac.  113; 
Jones  V.  Kellogg,  51  Kan.  263,  33  Pac.  997; 
Goodman  v.  Kendall,  56  Ivan.  439.  43  Pac.  687; 
MarshaU  v.  Van  De  Mark,  57  Kan.  301,  46 
Pac.  308. 

It  was  the  right  and  duty  of  the  assignee 
who  was  the  representative  of  all  the  creditors, 
to  protect  the  estate  against  Illegal  claims  or 
attempted  preferences,  and,  to  that  end.  It  was 
comi)etent  for  him  to  contest  the  validity  of 
the  Sturtevant  mortgage.  Cbapin  v.  Jenkins, 
50  Kan.  385,  31  Pac.  1084;  Walton  v.  Eby, 
53  Kan.  257,  30  Pac.  332.  There  is  abundant 
testimony  to  show  that  the  assigiuuent  and 
mortgages  were  in  contemplation  at  the  same 
time,  and  that  the  preparation  of  all  commenced 
and  proceeded  together,  and  that  all  were  exe- 
cuted and  completed  substantially  at  the  same 
time.  An  were  filed  on  the  evening  of  Decem- 
ber 27th.  The  mortgages,  it  is  true,  were  first 
filed;  but  some  preparation  had  been  made 
for  the  assignment  as  early  as  December  26th, 
and  the  making  of  the  assignment  and  chattel 
mortgages  was  simultanpously  in  progress  dur- 
tag  most  of  the  27th.  It  appears  that  an  at- 
tempt was  made  to  keep  any  knowledge  of  the 
purpose  of  Gleason  to  make  an  assignment, 
from  Sturtevant,  and  it  is  contended  that 
there  is  no  testimony  supporting  the  finding  of 
the  Jury  that  Stivtevant  had  any  knowledge  of 
such  purpose.  In  view  of  the  relationship 
which  existed  between  Gleason  and  Sturte- 
vant, and  of  all  the  circumstances  disclosed  by 
the  testimony.  It  is  difficult  to  come  to  any  oth- 
er conclusion  than  that  reached  by  the  Jury, 
that  Stiu-tevant  had  knowledge  of  the  con- 
templated assignment  If  the  mortgages  and 
deed  of  assignment  constitute  a  single  trans- 
action, it  matters  not  what  Sturtevant's  knowl- 
edge of  Gleason's  purposes  may  have  been.  An 
assignment  with  a  preference  is  not  permissible 
nndcr  any  circumstauces,  and  In  such  cases 
mortgages  made  at  the  same  time  or  any  other 
attempted  preference  must  be  treated  as  a 
nullity,  without  regard  to  the  knowledge  or 
good  faith  of  the  creditor  attempted  to  be  pre- 
ferred. His  ignorance  of  the  purpose  of  the 
assignor  to  make  an  assignment,  or  good  faith 
in  attempting  to  secure  a  preference,  does  not 
affect  the  assignment  or  change  the  rule  of 
pro  rata  distribution  for  which  the  statute  pro- 
vides. His  claim  was  valid,  and,  if  a  prefer- 
ence had  been  obtained  prior  to  and  independ- 
ent of  the  assignment,  it  must  have  been  up- 
held. It  was  substantially  made  at  the  same 
time  and  as  a  part  of  the  same  act,  and  there- 
fore the  mortgages  are  void  and  inoperative. 
The  invalidity  of  the  mortgages,  however,  doea 
not  affect  the  validity  of  the  deed  of  assign- 
ment; and,  it  being  valid,  he  is  placed  on  a 
footing  with  all  creditors,  and  may  share  io 
the  assets  with  them. 

Objection  Is  made  to  what  Is  twmed  "e.xpert 
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tesaniony"  concerning  the  length  of  time  It 
would  require  to  write  out  the  schedule  of  lia- 
bilities of  the  assignor.  As  It  appears  from 
the  evidence  offered  by  plaintiff  in  error  that 
work  was  begun  upon  the  assignment,  and  the 
preparation  of  a  schedule  of  liabilities  com- 
menced, long  before  the  execution  of  the  mort- 
gages, the  testimony  objected  to  Is  unimpor- 
tant, and  no  prejudice  could  have  resulted  from 
its  admission. 

Exception  Is  taken  to  some  of  the  rulings  up- 
on the  Instructions,  but  the  finding  of  the  jury 
as  to  the  validity  of  the  deed,  and  the  con- 
clusion we  have  reached  with  respect  to  the 
main  question,  render  the  objections  Imma- 
terial. We  perceive  no  error  In  the  record, 
and  therefore  the  Judgment  of  the  district  court 
will  be  affiiuued.    All  the  jusitices  coucuiTing. 


as  Kan.  41»> 

SOLOMON  SOLAR  SALT  CO.  v.  BARBER. 

(Supreme  Court  of  Kansas.    July  10,  1807.) 

Actios   ox   Note— Si'PPLementaky    Coxtkact — 
CoKPouATioxs— Ultra  Vikes  Thaxsactiox. 

1.  A  promiiisory  note,  having  a  memorandum 
indorst-d  thereon  that  it  is  made  In  aocordanoe 
with  and  subject  to  the  terms  of  a  certain  let- 
ter, does  not  constitute  the  whole  of  the  contract 
between  the  parties  thereto.  The  letter  referred 
to  Is  an  integral  part  of  such  contract,  and  its 
contents  must  be  alleged  and  proved  in  order  to 
a  recovery  upon  the  note. 

2.  A  promissory  note,  executed  in  behalf  of  a 
manufacturing  and  trading  corporation,  by  all  of 
its  directors,  who  are  also  all  of  its  stockholders, 
in  payment  for  the  shares  owned  by  one  of  such 
stockholders,  purchased  by  and  for  the  benefit  of 
the  others,  cannot  be  repudiated  by  the  corpora- 
tion as  an  ultra  vires  transaction. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Saline  county;  R. 
F.  Thompson,  Judge. 

Action  by  M.  W.  Barber  against  the  Solo- 
mon Solar  Salt  Company.  Judgment  for  plain- 
tiff.   Defendant  brings  error.    Rever.scd. 

Bond  &  Osborne  and  Garver  &  Larimer,  for 
plaintiff  in  error.  Porterfleld  &  Pence  and 
Wilson  &  Wilson,  for  defendant  In  error. 

DOSTER,  C.  J.  This  was  an  action  brought 
by  M.  W.  Barber,  qs  owner,  on  a  note,  of 
which  the  following  is  a  copy: 

'■?3.000.00.    Kansas  City,  Mo.,  Oct.  1st,  1892. 

"Si.\;  months  after  date,  we  promise  to  pay 
to  John  R.  Kanson,  or  order,  at  the  National 
Bank  of  Kansas  City,  three  thousand  dolUirs, 
for  value  received,  with  interest  from  dale  at 
the  rate  of  six  per  cent,  per  annum. 
"Solomon  .Solar  Salt  Co., 
"By  S.  E.  Baker,  Prest., 

"John  R.  Kanson,  Sec.  &  Treas, 

"This  note  Is  made  In  accordance  with  and 
subject  to  tlie  terms  of  a  certain  letter,  dated 
Sept.  24,  1892,  addressed  to  John  B.  Ranson 
by  S.  E.  Baker. 

"S.  E.  Baker. 

"C.  I.  Pettibone." 


Among  other  tbhigs,  tbe  answer  denied,  un- 
der oath,  the  execution  of  said  note  by  the 
corporation,  and  also  alleged  that  the  note 
was  given  by  the  officers  of  said  companv  in 
furtherance  of  a  private  deal  between  them- 
selves in  the  stock  of  the  company,  and  was 
therefore  ultra  vires  and  void. 

The  case  was  tried  by  the  court,  and  spe- 
cial findings  of  fact  and  conclusions  of  law 
made  as  follows:  "(1)  That,  at  the  dates  here- 
inafter mentioned,  the  defendant  w^as  a  cor- 
poration duly  organized  and  existing  under 
tlie  laws  of  the  state  of  Missouri,  for  the  pur- 
pose of  engaging  In  and  conducting  tlie  busi- 
ness of  manufacturing  salt  for  profit,  with  a 
capital  stock  of  1,200  shares,  of  the  par  value 
of  $25  each.  (2)  That  on  the  1st  day  of  Oc- 
tober, 1S02,  said  defendant  had  three  direct- 
ors, who  were  S.  B.  Baker,  John  R.  Itnnson, 
and  E.  E.  Porterfield,  and  each  of  said  direct- 
ors owned  one-third  of  the  capital  stock.  Said 
Baker  was  president  of  said  corporation,  and 
said  Ranson  Its  secretary  and  treasurer.  (3) 
That  on  the  1st  day  of  October,  1802,  said  di- 
rectors agreed  among  themselves  that  said 
.lohn  R.  Ranson  should  sell  his  400  shares  of 
the  capital  stock  of  said  defendant  to  the  oth- 
er two  directors,  and,  as  part  payment  there- 
for, that  they  should  execute  to  him  the  prom- 
issory note  of  said  corporation  for  the  sum  of 
$3,000;  and,  in  pursuance  of  said  agreement, 
the  said  Baker,  as  president,  and  John  R. 
Ranson,  as  secretary  and  treasurer,  executed 
and  delivered  a  promissory  note  of  .$3,000,  a 
copy  of  which  Is  set  forth  In  the  plaiutltTs 
petition,  and,  as  the  consideration  of  said  note, 
said  John  R.  Ranson  transferred  to  said  de- 
fendant his  stock  In  said  corporation.  (4) 
That  at  the  time  said  agreement  and  promis- 
sory note  were  made,  as  hereinbefore  set  forth, 
said  S.  E.  Baker,  John  R.  Ranson,  and  E.  E. 
Porterfleld  were  all  present,  and  took  part  in, 
and  agreed  to,  the  making  of  said  agreement 
and  note.  (5)  That  on  the  6th  day  at  March, 
1803,  said  corporation  paid  to  said  John  R. 
Ranson  $1,000  on  said  note.  (6)  That  on  or 
about  the  20th  day  of  May,  1893,  said  John  R. 
Ranson  was  Indebted  to  the  plaintiff  In  this 
action  In  the  sum  of  about  $2,500,  and,  to  se- 
cure the  payment  of  the  same,  transferred  said 
note  to  plaintiff,  who  was  at  the  corameiioe- 
ment  of  this  action,  and  now  Is,  the  owner  of 
it."  Conclusions  of  law:  "(1)  That  said  dtv 
fendant  executed  the  note  In  question,  and  Is 
legiUIy  liable  for  lis  payment.  (2)  That  said 
plaintiff  is  the  owner  of  said  note,  and  Is  enti- 
tled to  recover  thereon,  from  said  defendant, 
the  sum  of  $2,201,  with  6  per  cent  Interest 
thereon  from  this  date." 

No  evidence  was  Introduced  to  show  tliat  the 
directors  of  the  comimuy,  as  a  board,  ever  au- 
thorized the  execution  of  the  note;  neither 
was  there  any  evidence  offered  to  explain  tlie 
memorandum  written  on  the  face  of  the  note, 
nor  to  show  what  tlie  conditions  of  its  pay- 
ment were.  A  domun'cr  to  the  evidence  was 
overniled.  The  memorandum  written  on  the 
face  of  the  note  In  this  case  made  the  letter 
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referred  to  therein  an  Integral  part  at  the 
plaintiff's  cause  of  action,  and  his  failure  to 
show  what  terms  and  conditions  it  placed  on 
the  note  was  fatal  to  his  right  of  recovery. 
Memoranda  such  as  this  must  be  read  as  jMirt 
of  the  note.  1  Daniel,  Neg.  Inst.  §§  149-150; 
Tied.  Com.  Paper,  41a.  Two  or  more  instru- 
ments ex«cuted  at  the  same  time,  and  relating 
to  tiie  same  subject-matter,  or  executed  at 
ditterent  times,  and  containing  pertinent  refer- 
ences to  each  other,  constitute  an  entire  con- 
tract, and  must  be  construed  together.  Miller 
V.  Kdgerton,  38  Kan.  36,  15  Pac.  894.  In  this 
ca^^e  the  plaintiff  rested  upon  the  note  alone. 
The  court  could  kinow  nothing  about  the  terms 
and  conditions  which  the  letter  attached  to  its 
payment.  In  order  to  maintain  his  action,  the 
plaintiff  should  have  introduced  the  whole  of 
his  contract  in  evidence,  and  should  have 
shown  by  its  different  parts  that  be  was  en- 
titled to  recover.  The  court  therefore  erred  ha 
overruling  the  demurrer  to  the  plaintiff's  evi- 
dence, and,  because  of  this,  its  Judgment  must 
be  reversed. 

Inasmuch  as  the  question  of  power  of  the 
corporation  to  execute  the  note  In  question.  In 
the  manner  and  upon  the  consideration  ex- 
plained In  the  findings  of  fact,  will  still  be  In 
the  case  upon  Its  return  to  the  court  below  for 
a  new  trial.  It  is  proper  to  say  that  there  Is 
nothing  In  the  defense  of  ultra  vires,  upon 
which  the  plaintiff  in  error  relied  In  part. 
Every  person  connected  with  the  company  in 
the  capacity  of  an  officer  and  stocliholder  was 
a  party  to  the  tran.saction  in  which  the  note 
was  given.  One  stockholder,  and  director  as 
well,  sold  his  stock  to  the  other  directors  and 
stockholders,  one  of  whom,  as  president  of  the 
company,  with  the  knowledge  and  at  the  in- 
stance of  the  other  stockholders  and  directors, 
executed  the  company's  obligation  for  the 
stock  sold.  The  company  cannot  now  repudi- 
ate Its  contract.  It  is  estopped  from  doing  so. 
It  is  true  the  note  In  question  is  nonnegotia- 
ble,  and  though  held  and  sued  npon  by  an  In- 
dorsee, who  was  constructively  charged  with 
knowledge  of  everything  relating  to  its  exe- 
cution and  the  consideration  given  for  It,  yet 
it  is  nevertheless  the  company's  obligation,  ex- 
ecuted upon  what  it  admitted  to  be  a  valuable 
consideration;  and  It  is  now  estopped  from 
pleading  Its  lack  of  authority  In  the  premises. 
What  the  rights  of  dissentient  stockholders 
might  be  in  such  case  we  do  not  and  need  not 
consider,  nor  need  we  consider  what  the  cor- 
poration, the  legal  entity  itself,  might  do  in 
beiialf  of  dissenting  stockholders.  In  this  case 
there  Is  neither  otllcer  nor  owner  to  now  dis- 
sent from  tliat  to  which  he  had  not  previously 
given  assent.  Tlie  corporation  in  this  case  Is 
a  mere  manufacturing  and  trading  coriwra- 
tion.  chartered  for  purposes  of  private  gain 
alone,  and  is  In  the  performance  of  no  public 
service,  such  as  railway  and  water  compa- 
nies are.  Therefore  what  Is  herein  decided  is 
not  to  be  understood  as  relating  to  the  latter 
cla.«s  of  corporations,  nor  yet  as  distinguishing 
between  the  two  dasses  In  respect  to  the  law 


of  Bucb  transactions  as  are  under  considera- 
tion. We  determine  nothing  beyond  what  is 
before  us  for  decision.  It  is  true  that  stock- 
holders have  no  part  in  the  management  of 
the  company's  business.  Tb^  cannot,  as 
such,  enter  into  contracts  with  third  persons. 
Such  contracts  are  to  be  executed  by  the  di- 
rectors in  tlieir  behalf.  Cook,  Stock,  Stockh. 
&  Ciorp.  Law,  i  709.  In  this  case,  however, 
there  Is  a  personal  Identity  between  stock- 
holders and  directors,  and  the  contract  enter- 
ed Into  by  them  is  assimilated  to,  if  it  does 
not  become  the  same  as,  one  executed  by  pri- 
vate individuals.  If  the  transaction  in  ques- 
tion Is  to  be  viewed  in  the  light  of  the  Action 
of  corporate  entity  possessed  by  the  individ- 
uals engaging  in  it.  It  can  be  nothing  more 
than  a  gift  of  the  corporate  property  by  the 
corporate  owners,  which  we  think,  without 
question,  may  be  made.  However,  for  the  er- 
ror before  pointed  out,  the  case  Is  reverse<l, 
with  Instructions  to  award  a  new  trial.  All 
the  Justices  concurring. 


(S8  Kan.  430 
TJSHER  V.  HOLLISTER. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 

7BSDOR    AND    PUKCHASER— Ru-ENTKT    FOR    NOX- 

PATMEXT  OP  Price— Ejectment. 
Where  a  contract  to  sell  and  con-vey  land  is 
made,  a  large  part  of  the  purchase  price  paid  in 
cash,  and  promissory  notes  executed  for  the  re- 
mainder, but  the  nonpayment  of  such  notes,  at 
maturity  or  otherwise,  is  not  made  a  ground  of 
forfeiture  or  rescission  of  the  contract,  and  the 
purchaser  takes  possession  of  the  land,  and  makes 
substantial  improvements  thereon,  and  meanwhile 
it  increases  in  value,  and  such  posses.sion  is  re- 
tained for  nearly  20  years,  and  never  agreed  to  be 
surrendered,  but  the  purchase  money  notes  were 
never  paid,  and  their  collection  is  now  barred  by 
the  statute  of  limitations,  held,  ttiat  the  vendor 
cannot,  during  the  nonoccupancy  of  such  land 
by  the  vendee,  lawfully  re-enter  possesaion,  and 
Iiold  it,  merely  because  of  the  nonpayment  of 
the  notes;  and,  fartiter  held,  that,  in  the  event 
he  does  so  re-enter,  ejectment  by  the  vendee  will 
lie  to  recover  possession. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Douglas  county; 
A.  W.  Benson,  Judge. 

EJectmcat  by  Simpson  Holllster  against  Lin- 
ton J.  Usher.  From  a  judgment  for  plaintiff, 
defendant  brings  error.    Attirmed. 

Bishop  Sc  Mitchell  and  N.  H.  Loomis,  for 
plaintiff  In  error.  D.  S.  Alford  and  W.  W. 
Nevison,  for  defendant  In  error. 

DOSTER,  C.  J.  This  was  an  action  of  eject- 
ment, broiiglit  by  defendant  in  error  against 
plaintiff  in  error.  Tbe  land  in  dispute  orig- 
inally belonged  to  the  liCavenworth,  Pawnee  & 
Western  Railroad  Company,  subsequently 
changed  in  name  to  the  Union  Pacific  Hallway 
Coniimny.  P'ebniary  23,  ISft'l,  the  railroad 
company  executed  a  contract  of  sale  of  tlie 
land  to  B.  H.  Van  Deusen  and  B.  F.  Hopper 
for  the  consideration  of  |24.~>  cash  and  four 
pronilsKory  notes  of  ?122  each,  payable  in  one, 
two,  thi-ee,  and  four  years,  respectively,  with 
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interest  at  6  per  cent  per  annum.  The  only 
clause  of  tlie  contract  necessary  to  be  quoted 
I'eads  as  follows:  "Now  the  consideration  of 
this  obligation  is  such  that,  if  the  said  E.  H. 
Van  Deusen  and  B.  P.  Hopper  shall  pay  the 
.said  notes,  and  the  interest  thereon,  as  herein 
specified  and  set  forth,  then  the  said  railroad 
company  will  without  delay  execute  to  them, 
the  said  E.  H.  Van  Deusen  and  B.  F.  Hopper, 
their  heirs  and  assigns,  a  general  warranty 
deed  for  the  above-described  tract  of  land; 
otherwise  it  shall  be  null  and  void,  and  of  no 
effect."  The  vendees  took  immediate  posses- 
sion, and  in  August  following  Van  Deusen  con- 
veyed his  interest  in  the  land  to  his  co-owner. 
Hopper.  Improvements  of  considerable  e.xtent 
and  value  were  made  upon  the  land,  and  Hop- 
per continued  In  possession  until  1870,  when 
he  conveyed  the  laud  to  one  Samuel  K.  Huson. 
The  purcliase-money  notes,  then  amounting, 
with  interest,  to  about  $700,  had  not  been  paid, 
and  part  of  the  consideration  for  the  sale  of 
the  land  was  the  assumption  of  the  notes  by 
the  vendee.  These  notes  are  not  yet  paid,  and 
it  would  appear  that  their  collection  has  long 
since  been  barred  by  the  statute  of  limitations. 
Huson  died  in  1875.  Neither  he  nor  his  heirs 
were  ever  personally  in  tlie  occupancy  of  the 
land,  but  they  were  in  possession  of  it  through 
tenants  from  1870  until  1881.  About  this  time 
Judge  Devereaux,  trustee  of  the  railroad  com- 
pany's land,  reminded  the  widow,  Mrs.  Huson, 
that  the  purchase-money  notes  had  not  been 
paid,  and  that  he  would  have  to  taie  posses- 
sion of  the  land.  Mrs.  Huson  told  him  they 
could  not  pay  then,  but  might  do  so  sometime. 
The  Husons  never  surrendered  possession  to 
Judge  Devereaux,  or  agreed  to  his  assump- 
tion of  possession.  It  appears,  however,  that 
the  tenant  of  the  Husons,  a  man  named  White, 
paid  rent  to  Devereaux  for  the  years  1880  and 
1881,  but  the  com-t  below  found  that  "the  wid- 
ow and  heirs  of  Samuel  K.  Huson  never  sur- 
rendered possession  of  said  lands,  and  said 
Devereaux,  as  trustee,  never  took  possession, 
except  by  receiving  certain  rents,  as  herein- 
before stated,  from  the  tenant  of  said  Huson 
estate."  In  1880  a  portion  of  the  land,  was 
sold  for  delinquent  taxes,  and  in  1881  the  re- 
mainder was  likewise  sold.  Tax  deeds  were 
issued  on  these  sales  in  1884  and  1885  to  the 
late  Judge  John  P.  Usher,  who  took  posses.slon 
of  the  land  through  a  tenant  named  Valentine 
Jones.  In  1887  the  Husons  conveyed  the  land 
to  Simpson  Hollister,  the  defendant  in  error. 
HolUster  thereupon  commenced  ejectment 
agaln.st  Usher  and  his  teimnt.  This  action 
reached  this  court  for  final  adjudication,  and 
was  decided  In  favor  of  the  plaintiff,  Hollister. 
Jones  V.  Hollister,  51  Kan.  310,  32  Pac.  1115. 
Judge  Usher  had  died  in  the  meantime,  leaving 
a  widow  and  three  sons.  Tlie  sons,  pending 
the  final  determination  of  the  suit,  conveyed 
their  Interest  In  the  land  to  their  mother,  who 
thus  succeeded  to  all  of  Judge  Usher's  inter- 
est in  it.  About  the  time  of  the  decision  of  the 
case  in  this  court,  one  of  the  sons — S.  ('.  Usher 
—went  upon  the  land,  and  demanded  posses- 


sion of  it  from  Jones,  the  tenant.  Mr.  Jones, 
under  the  supposition  that  S.  C.  Usher  rq)re- 
scnted  his  mother,  and  that  It  was  his  duty  to 
surrender  possession  to  him,  abandoned  the 
premises.  Thereupon  S.  C.  Usher  turned  the 
possession  of  the  land  over  to  his  broths*  Lin- 
ton J.  Usher,  the  plaintiff  In  error.  Linton 
J.  Usher  claims  the  land  under  a  quitclaim 
deed  executed  to  him  July  29,  1890,  by  Judge 
T.  A.  Hiud,  trustee  of  the  railroad  company's 
lands,  and  successor  of  Judge  Devereaux,  now 
deceased.  Whether  he  received  this  deed  before 
or  after  he  conveyed  to  his  mother  his  in- 
terest In  the  land  as  an  heir  of  his  father. 
Judge  Usher,  does  not  appear,  nor  do  the  cove- 
nants or  conditions  of  the  conveyance  to  his 
mother,  or  its  character  as  a  quitclaim  or  wai-- 
ranty  deed,  appear.  If  the  conveyance  from 
Judge  Hurd  preceded  Linton  J.  Usher's  convey- 
ance to  his  mother,  and  if  such  conveyance  to 
his  mother  was  general  In  its  terms,  without  ex- 
ceptions or  conditions,  or  was  one  of  general 
warranty,  his  right  of  defense  to  this  case 
might  be  materially  affected.  We  will  assume, 
however,  that  there  Is  nothing  in  the  convey- 
ance to  his  mother  to  embarrass  his  right  of 
defense  to  the  ejectment  suit  brought  against 
him.  The  foregohig  synopsis  of  facts  Is  all  that 
is  material  to  an  understanding  of  the  case. 
Judgment  was  given  for  the  plaintiff,  Hollister, 
from  which  the  defendant.  Usher,  prosecutes 
en-or  to  this  court. 

The  basis  of  the  plaintlfPs  contention  is  the 
equitable  title  acquired  through  the  contract 
of  sale  by  the  railroad  company  to  Van  Deu- 
sen and  Hopper,  and  the  possession  taken 
and  held  thereunder.  The  defense  to  such 
action  is  bottomed  upon  the  theory  of  the  for- 
feiture of  such  contract  by  reason  of  the  non- 
payment of  the  purchase-money  notes,  and 
a  consequent  right  in  the  railroad  company, 
throxigh  Its  trustee,  to  re-enter  upon  and  con- 
vey the  land.  The  plaintiff  In  error  seeks  to 
strengthen  his  position  by  a  claim  that  Judge 
Devereaux,  as  trustee  of  the  land,  regained: 
its  possession,  or  that  the  Husons,  the  inter- 
mediate vendees,  surrendered  such  possession 
to  him.  This  position,  however,  to  tmtenable. 
There  is  nothing  in  the  testimony  which 
shows  such  to  be  the  case,  while,  on  the  con- 
trary, the  court  finds,  as  before  quoted,  that 
the  Husons  never  surrendered  possession,  and 
that  Judge  Devereaux  never  took  possession, 
except  by  procuring  the  tenant  of  the  HuBon» 
to  pay  rent  to  him  a  couple  of  years.  It  will 
be  observed  that  the  punctiial  payment  of 
the  purchase-money  notes  was  not  made  of 
the  essence  of  the  contract  to  convey,  nor  of 
the  right  to  continue  in  possession.  The  ven- 
dees were  put  In  possession  by  the  vendor, 
and  they  remained  In  possession  for  nearly 
20  years,  without  question  by  the  railroad 
company  or  its  trustees.  Valuable  improve- 
ments appear  to  have  been  made  upon  the- 
land,  though  at  what  cost  is  not  clearly  dis- 
closed. No  .si)eclfic  demand  of  possession  was 
ever  made  upon  any  of  the  vendees,  nor  was 
any  si>eclfic  declaration  of  forfeiture  of  the 
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contract  of  sate  ever  made.  Judge  Derereaux 
only  reminded  the  Uusona  of  tlie  unpaid  pur- 
«-liase  money,  and  informed  them  that  he 
would  have  to  take  the  land  back  If  they 
did  not  pay.  Linton  J.  Usher  has  no  greater 
rights  than  the  raih'oad  company  or  its  trus- 
tees have.  Under  such  circumstances,  can  he, 
standing  In  the  place  of  the  vendor,  treat 
the  contract  of  sale  as  at  an  end,  re-enter  the 
land,  and  resist  an  action  for  possession?  We 
think  not.  The  general  theory  of  the  law  In 
this  state  Is  that,  In  the  case  of  agreements 
to  convey  land,  where  a  substantial  portion 
of  the  purchase  price  has  been  paid,  where 
time  of  payment  of  the  remainder  Is  not 
made  of  the  essence  of  the  contract,  and 
where  the  purchaser  has  been  put  into  posses- 
sion, the  contract  Is  to  be  regarded  as  an 
eqtiltable  mortgage  In  the  hands  of  the  ven- 
dor. In  equity  the  land  belongs  to  the  ven- 
dee, with  the  legal  title  remaining  in  the  ven- 
dor as  security  for  the  unpaid  purcitase  mon- 
ey. In  such  case  two  remedies  are  open  to 
the  vendor.— one,  foreclosure  of  his  contract 
of  sale  as  a  mortgage;  the  other,  an  action  to 
rescind  the  contract,  and  recover  possession. 
In  which  latter  action  the  eouities  existing 
between  the  parties  may  be  ascertained  and 
adjudged.  The  case  is  quite  similar  in  point 
of  fact  to  that  of  Courtney  v.  Woodworth,  9 
Kan.  443,  and  falls  fully  within  the  principles 
upon  which  that  case  was  determined.  It 
was  there  held  that:  "Where  a  party  sells 
land,  executes  to  the  purchaser  a  title  bond 
therefor,  receives  a  part  of  the  purchase  mon- 
ey, takes  several  promissory  notes  for  the  de- 
ferred Installments  of  the  pin^hase  money, 
puts  the  purchaser  in  posses.slon  (time  not  be- 
ing of  the  essence  of  the  contract,  by  the 
terms  of  the  bond  itself),  he  cannot,  nor  can 
hla  grantee  who  purchases  with  knowledge 
of  the  facts,  maintain  ejectment  for  said 
land  merely  because  the  party  claiming  under 
the  title  bond  for  want  of  funds  falls  to  pay 
the  balance  of  the  purchase  money."  Where 
a  purchaser  holding  under  a  title  bond  falls 
or  refuses  to  pay  the  purchase  money  when 
due,  and  falls  to  pay  the  same  for  a  long  time 
thereafter,  and  after  being  frequently  request- 
ed to  pay  the  same,  the  vendor  may,  where 
the  equities  are  sufUclent,  seek  relief  by  an 
action  to  rescind  the  contract  and  recover 
possession,  or  he  may  treat  tlie  bond  as  an 
equitable  mortgage,  and  bring  his  action  to 
foreclose  the  equities  of  the  purchaser,  and 
for  the  sale  of  the  premises  to  satisfy  the  un- 
paid purclmse  money.  A  person  may  not  en- 
ter into  an  agreement  to  convey  lanu,  put 
his  vendee  in  possession  under  such  contract, 
receive  a  large  portion  of  the  purchase  mon- 
ey, and  give  time  for  tlie  payment  of  the 
remainder,  attach  no  conditions  of  punctuali- 
ty of  payment  to  the  transaction,  nor  other- 
wise reserve  a  right  of  forfeiture  or  resds- 
filon,  tolerate  the  posHession  of  such  vendee 
for  a  score  of  years,  the  while  ttie  land  is  l)e- 
Ing  Improved  and  growing  in  value,  and  tlien, 
by  taking  the  law  into  his  own  iiands,  as  It 


were,  re-enter  possession,  and  resist  ejectment 
by  his  vendee  upon  the  sole  gi-ound  of  the 
nonpayment  of  the  balance  of  the  purchase 
money,  even  though  an  action  for  the  collec- 
tion of  such  purchase  money  has  become  bar- 
red by  the  statute  of  limitations.  What  might 
be  the  rights  of  the  defendant  In  eiTor  were 
he  suing  for  specific  performance, — suing  to 
compel  the  execution  of  a  deed,  for  instance, 
or  otherwise  endeavoring  to  obtain  something 
which  his  vendor,  the  railroad  company,  had 
not  already  given  him,— we  need  not  inquire. 
We  have  no  such  case  before  us.  The  de- 
fendant in  error  (the  plaintiff  below)  is  suing 
for  nothing  but  the  posse-ssion  of  the  land; 
suing  to  regain  what  his  vendor  before  that 
time  had  conferred  upon  him.  In  our  Judg- 
ment, he  may  maintain  the  action,  and  the 
neglect  of  the  railroad  company  to  compel 
the  payment  of  the  purchase-money  notes  un- 
til they  have  become  barred  by  the  statute  of 
limitations  will  constitute  no  defense.  Such 
seems  to  be  determinable  as  a  provision  of 
statutory  law.  See  Civ.  Code.  |  25.  We  do 
not  understand  that  the  court  below  adjudg- 
ed title  to  the  land  to  be  in  the  defendant  In 
error.  We  do  not  so  adjudge  it  We  sim- 
ply affirm  his  riglit  to  the  possession  of  such 
land,  and  express  no  opinion  as  to  the  rights 
of  the  parties  in  respect  to  any  other  matters 
between  them.  The  judgment  of  the  court 
below  is  affirmed.  All  the  Justices  concur- 
ring. 


ERNST  et  al.  v. 
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FOSTER  et  al.  v.  OUSLER  et  al. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 

Wills— CoNSTKCCTiox — Lipe  Estate— Power 
op  Disposition. 

1.  A  will  is  to  be  construed,  not  alone  by  its 
language,  but  by  the  conditic.i  of  the  testator's 
family  and  estate,  and  the  juclirial  exijositor 
should  put  himself  as  far  as  possible  in  the  posi- 
tion of  the  testator,  and  take  into  consideration 
the  circumstances  surrounding  him  when  the  will 
was  executed. 

2.  After  certain  specific  bequests,  the  will  in 
question  contained  the  following  provision:  "To 
my  beloved  wife,  Ellen  H.  Foster,  all  the  residue 
of  my  real  and  personal  proiierty,  to  have  and 
to  use  and  to  dispose  of  during  her  natural  life, 
and  after  her  death  to  be  divided  eqnnliy  among 
my  three  youngest  heirs,  namely,  Alm<Hla  Eliza- 
beth Foster,  James  Munroe  Foster,  and  Martha 
Jane  Foster."  Held,  that  the  provision  gave  a  life 
estote  to  the  widow,  with  the  added  power  to  dis- 
pose of  the  fee,  and  the  property  undisposed  of 
by  the  widow  would,  at  her  death,  descend  to  tlie 
three  heirs. 

3.  It  is  a  general  rule  that  a  will  should  he 
construed  so  as  to  give  effect  to  every  part  theri'- 
of,  providing  an  effect  can  lie  given  to  it  which 
api)ear8  to  l)e  consistent  with  the  general  pnr- 
)X)se  of  the  testator,  as  irathered  from  the  entire 
instrument. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Error  from  district  court,  Jaek.sou  county; 
Louis  A.  Myers,  Judge. 

Action    by   James    M.    Foot.r    and    others 
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aealnst  William  Ehnst  and  otliers.  Judgment 
for  i>liilntiffs,  and  defendants  brinB  error.  Ac- 
tion by  James  M.  Foster  and  otiiers  against 
(\  A.  Ousler  and  others.  Judgment  for  de- 
fondanta,  and  plaintiffs  bring  eiTor.  The  pro- 
ceetliujra  were  submitted  together,  and  the 
Judgment  In  the  first  case  was  reversed,  and 
In  the  second  case  was  affirmed. 

In  August,  18W,  Aaron  Foster,  who  was  the 
owner  of  land  situated  In  Jncltson,  Sliawnee, 
and  Lyon  counties,  died  testate,  at  his  home, 
in  Jaclcson  county.  He  left,  suiTiviiig  him, 
his  widow,  Ellen  H.  Foster,  and  the  following 
named  children:  Aaron  Bluford  Foster,  Sllaa 
Jackson  Foster,  Xewton  Jasper  Foster,  Mil- 
ton Smith  Foster,  Mary  C.  Eeton,  Almeila 
Elizabeth  Foster,  James  Munroe  Foster,  and 
Martha  Jane  Foster,  the  last  throe  named  be- 
ing minors.  He  had  previously  exe.'Uted  a 
win,  which  was  In  tlie  words  and  lignres  fol- 
lowing, to  wit:  "In  the  name  of  God.  Amen. 
I,  Aaron  Foster,  of  the  county  of  Jackson  and 
state  of  Kansas,  being  of  sound  mind  and 
memory,  and  considering  the  uncenainty  of 
this  frail  and  transitory  life,  do  th<  •■pforc  make, 
ordain,  and  publish,  and  dechire  this  to  be  my 
last  will  and  testament,  tliat  is  to  ^ay:  Fits:. 
After  all  my  lawful  del)tK  are  paid  and  d.s- 
chnrged,  the  n>sldue  of  my  estate,  real  and 
j)ersonal.  I  give,  lUHiueath,  and  dispose  of  as 
follows,  to  wit:  To  my  sons  Aaron  Kluro.d 
Foster,  Silas  Jackson  Foster,  and  Xewton  Jas- 
per Foster,  and  my  daugliter  Maiy  C  Kcton. 
I  give  five  dollars-  each.  Tlie  reason  why  I 
do  not  will  the  above-named  licirs  more  tlmn 
five  dollars  each  is  that  they  have  had  th.'ir 
full  share  of  my  property.  To  my  son  Milton 
Smith  Foster  the  following  descrilie.l  (luarter 
.section  of  land,  situated  In  Lyon  couuty,  Kan- 
sas, and  known  and  described  as  follows,  to 
wit:  'The  soutliwest  <piaiter  of  section  Ave, 
In  township  eighteen,  of  range  eleven.'  To 
my  beloved  wife.  Ellen  11.  Foster,  all  tlie  resi- 
due of  my  real  and  i)ersonal  property,  to  have 
and  to  use  and  to  dis|)ose  of  during  her  natural 
life,  and  after  her  death  to  be  divided  equally 
among  my  three  j'oungest  heirs,  namely,  Al- 
meda  Elizabetli  Foster,  James  Munroe  Fos- 
ter, and  Martha  Jane  Foster.  In  witne-s 
whereof.  I  have  hereunto  stibscribed  my  name 
and  affixed  my  seal,  the  22nd  day  of  June, 
18(U,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and  sixty-four.  [Seal.]  Aaron 
Foster."  The  will  was  dtdy  probated,  and 
tlie  widow  elected  to  take  under  its  provisions. 
At  the  time  of  Aaron  Foster's  death,  the  tin-ee 
minor  children  were  aged,  respectively,  14,  10, 
and  0  years.  The  eldest  of  these,  Almrda 
Elizal)eth,  married  H.  O.  I^mi),  and  she  died 
in  187(1.  leaving  her  luisluind  surviving  her. 
Martha  Jane  was  marrietl  to  II.  A.  Frceland. 
Tlie  widow  and  the  minor  children  resided  up- 
on the  home  land  in  .Tackson  county  until 
18W).  when  they  removed  to  Shawnee  county. 
In  1872  the  widow  conveyed  8()  acres  of  the 
Hi<)  acres  of  Shawnee  county  land  to  Almeda 
Elizabeth:  in  1S7H  she  conveyed  120  acres  of 
the  land  In  Jackson  county  to  James  M.  Fos- 


ter; and  In  March,  1870,  she  conveyed  the  re- 
maining 80  acres  of  the  Shawnee  county  la:id 
to  Martha  Jane.  In  July,  18o9,  she  cou,-iy- 
ed  the  land  in  Lyon  county  to  Charles  X. 
Lamb  and  Watson  M.  Lamb,  from  whom,  by  a 
connected  chain  of  conveyances,  the  Ernsts 
claim  on-nershlp.  In  1873  and  1874,  James 
Munroe  Foster  conveyed  the  120  acres  received 
from  his  mother  to  several  parties,  while  he 
was,  resiKH-'tively,  19  and  20  years  of  age.  The 
remaining  40  acres  of  the  quarter  section  In 
.Tackson  county  were  conveyed  by  Ellen  H. 
Foster  to  Thomas  Taylor  In  1874.  Tlie  per- 
sonal estate  consisted  of  some  stock  and  farm- 
ing implements,  and  there  is  testimony  that 
the  average  annual  Income  from  both  real  and 
personal  property  was  about  $100.  The  heirs 
named  in  the  will  who  were  minors,  in  Octo- 
Ijor,  1893.  brought  an  action  In  the  district 
court  of  Lyon  county  against  the  Ernsts;  and. 
uiH>n  a  second  trial  of  the  same,  judgment  was 
given  In  favor  of  the  plaintiffs.  The  Foster 
heii-s  brought  a  like  action  In  tlie  district  court 
of  Jackson  county  against  Oui^^ler  and  others, 
to  whom  the  Jackson  county  land  liad  been 
(wivo.ved;  but  that  court  pUiced  a  diffenuit  In- 
tf  riiretation  upon  the  will,  and  gave  Judgment 
in  favor  of  tlie  defenilants.  The  proceed  ngs 
ill  ea<'h  case  liave  be«>n  brought  here  for  re- 
view, and  were  submitted  together  upon  the 
.-'ame  arguuieuts. 

Chas.  B.  Oraves.  I.  E.  Ijimbert,  and  H.  D. 
Dick-xon,  for  plaiutitTs  In  error  W.  Ernst  and 
others.  II.  C.  Uoot  and  L.  B.  Kellogg,  for 
.TiUiii's  M.  Fi)strr  and  olliers.  James  II.  iAtw- 
ell,  for  defendants  in  error  C.  A.  Ousler  and 
otliers. 

.TOHXSTOX,  J.  (after  stating  the  facts). 
Tlie  determination  of  both  ca.s<»s  depends  uiion 
tlie  construction  to  be  placed  upon  the  will  of 
Aaron  Foster,  deceasetl.  On  the  part  of  his 
heirs  It  is  claimed  that  the  widow  took  only  a 
life  estate,  and  the  conveyances  made  by  her 
transferred  no  more  than  her  life  Interest. 
On  the  otiier  side  It  Is  claimed  that  the  widow 
took  a  lift'  estate,  with  jiower  to  dispose  of 
the  fee,  and  the  remainder  to  be  divided  equal- 
ly among  the  three  youngest  heirs.  The 
clause  upon  which  a  doubt  has  arisen  Is  as  fol- 
lows: "To  my  beloved  wife,  Ellen  H.  Foster, 
all  the  residue  of  my  real  and  personal  prop- 
erty, to  have  and  to  use  and  to  dispose  of  dur- 
ing lior  natural  life,  and  after  her  death  to 
be  dlvid(>tl  erpially  among  my  three  youngest 
heirs,  naiii(>ly,  Almeda  Elizabeth  Foster,  James 
MiuH-oe  Foster,  and  Martha  .lane  Foster.''  It 
will  be  observed  that  he  had  made  provision 
for  all  of  his  elilldren  who  had  reached  ma- 
jority cxceiit  one,  and  to  him  lie  bequeathed  a 
quarter  f-cc-lion  of  land.  The  wife  and  three 
minor  children  remained  to  lie  provided  for. 
He  gave  and  be<ineathed  to  his  wife  all  the 
residue  of  his  property  to  have  and  to  use, 
liiit  Willi  iiowor  to  disiMise  of  the  same  during 
lier  lifiMiiue.  and  the  remainder  to  be  divid- 
ed equally  among  the  three  youngest  children. 
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The  purpose  of  the  testator,  Trhen  aw-wtalned, 
must  control  In  the  Interpretation  of  this  will. 
It  Is  to  be  construed,  not  alone  by  its  lan- 
gunjre,  but  by  the  condition  of  the  testator's 
family  and  estate;  and  the  court  Is  to  put  it- 
self, as  far  as  possible,  in  the  position  of  the 
testator,  by  taking  into  consideration  the  cir- 
cumstances surrounding  him  at  the  time  of 
Its  execution.  The  lantniage  of  the  devise  was 
that  only  a  life  estate  was  given  to  the  widow, 
but  added  to  that  estate  in  express  terms  *is 
the  power  of  disposition.  Looking  at  the  con- 
dition of  the  testator's  family  and  the  charac- 
ter of  the  estate  at  the  time  the  will  was 
made.  It  is  not  difficult  to  understand  wny  the 
power  of  disposal  was  conferred.  There  were 
three  quarter  sections  of  land,  but  the  lands 
in  Shawnee  and  Lyon  counties  were  unim- 
proved and  practically  unproductive.  The 
home  farm  in  Jackson  county  was  Improved 
tn  some  extent,  and  there  was  some  personal 
property;  but  the  total  annual  Income  at  that 
time,  as  the  testimony  tends  to  show,  did  not 
exceed  $100.  There  was  thrown  upun  tlio 
widow  the  burden  of  paying  funeral  exi)enses, 
the  cost  of  settlement  of  the  estate,  and  to 
feed,  clothe,  and  educate  the  three  minor  chil- 
dren. To  preserve  the  estate,  it  was  neeessai-y 
that  she  should  pay  the  taxes  upon  the  unim- 
proved lands,  as  well  as  that  which  was  pro- 
ductive; and  It  is  clear  that  the  annual  in- 
come of  flOO  would  not  go  far  in  the  dis- 
charge of  these  obligations.  Where  were  the 
means  for  such  purpo.«es  to  be  obtained  by 
her?  Clearly,  the  testator  must  have  centem- 
plated  that  these  duties  would  be  performed 
and  expenses  paid  by  hi.o  widow,  and,  as  the 
annual  income  from  the  estate  was  far  from 
sufHcient,  he  evidently  Intendetl  that  the  wid- 
ow should  dispose  of  so  much  of  the  projjerty 
as  would  enable  her  to  cany  out  his  pui-poses. 
He  seems  to  have  proceeded  upon  the  theoi?' 
that  she  was  eqtially  Interested  with  him  In 
the  welfare  of  the  children,  and  he  trusted 
her  to  care  for  them,  and  to  manage  and  dis- 
pose of  the  property  In  mich  a  manner  as 
would  Inure  to  their  greatest  advantage.  That 
she  faithfully  carried  out  the  purposes  of  *hc 
testator  appears  from  the  record.  About  the 
time  that  the  I^yon  county  land  was  sold, 
houses  were  built  and  improvements  made  by 
her  on  the  Shawnee  county  land;  and  with- 
out trying  to  use  and  hold  the  land  during  her 
lifetime,  as  she  might  have  done,  she  gave  and 
transferred  the  same  to  her  two  daughters. 
Although  not  expressly  stated,  it  Is  to  be  in- 
ferred that  the  money  derived  from  the  sale 
of  the  land  was  used  in  improving  that  which 
wa«  given  to  her  daughters.  She  gave  the 
greater  part  of  the  home  farm  to  -Tames  Mun- 
roe  Fostei'.  and.  although  he  sold  the  same 
for  full  consideration,  he  Is  now,  after  more 
than  20  yeai-s.  and  after  many  ti-ansfers  of  the 
land,  seeklug  to  recover  it  back,  and  to  retain 
the  money  whicli  he  recelvetl  as  well.  The 
widow  appears  to  have  given  all  her  estate 
to  the  children  long  before  her  death,  which 
occurred  in  1888.  She  was  without  means 
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when  slie  died,  and  In  fact  the  expenses  of 
burtal  were  in  part  borne  by  the  public. 

■\'iewed  in  the  light  of  existing  eondlt'.ons 
and  suiToundlug  eiroumstancea,  the  intent  of 
tlie  testator  is  plainly  indicated.  Aside  from 
that,  it  may  be  said  that,  lookiuj;  at  the  la:i- 
giuige  of  the  will,  the  power  trf  disposition  Is 
as  broadly  and  plainly  given  to  the  widow 
as  the  reversion  is  given  to  the  heirs.  The 
woi-ds  giving  this  power  caunot  be  disregard- 
ed. It  Is  a  general  rule  that  a  will  should  be 
construed  so  as  to  give  effect  to  every  part 
thereof,  providing  an  effect  can  be  gjven  to  it 
which  appears  to  be  consistent  with  the  gener- 
al purpose  of  the  testator,  as  gatiiered  from 
the  entire  instrument.  Then,  again,  It  will  be 
observed  that  the  disposition  of  real  and  per- 
sonal property  was  the  same.  Both  are  placed 
In  the  same  class,  and  like  power  is  given  to 
the  widow  with  respect  to  tlie  disposition  of 
each.  Doubtless,  more  than  the  mere  use  of  the 
personal  property  was  intended  to  be  given, 
and  the  real  estate  being  devised  In  the  same 
way  Illustrates  to  some  extent  the  uieaniug 
of  the  testator.  We  agree  with  the  contention 
of  the  heirs  tliat  the  power  of  disposal  given 
in  the  will  did  not  enlarge  the  estate  taken  by 
the  widow  to  a  fee.  There  was  devised  to  her 
a  life  estate,  and  added  to  that  was  the  sepa- 
rate and  distinct  gift  of  the  dlsiwsal  of  the 
fee.  This  gave  her  authority  to  couvey  the 
fee,  and  the  part  undisposed  of  would  descend 
to  the  cliildren  In  accordance  with  the  will. 
As  tending  to  support  this  view,  we  cite  Wiley 
v.  <iregory,  13.5  Ind.  (HI,  'So  N.  E.  507;  Jenkais 
V.  Compton,  l'J3  Ind.  117,  23  N.  E.  1091;  Uob- 
erts  V.  Lewis,  1,53  U.  8.  3«7,  14  Sup.  Ct.  »4r>; 
Wooster  v.  Cooi)er.  53  N.  J.  Eq.  084,  33  Atl. 
1050;  Kenz  v.  Enblan  (N.  J.  Ch.)  35  Atl.  7(>'.>: 
Proctor's  Estate  (Iowa)  fiS  N.  W.  671;  Little 
V.  Giles,  25  Neb.  313,  41  N.  W.  186. 

It  follows  that  the  Judgment  of  the  dl.>!trict 
court  of  Lyon  comity.  No.  10,014,  will  be  re- 
versed, and  the  cause  remanded,  wltli  dlrw- 
tlon  to  enter  Judgment  In  favor  of  the  plain- 
tiffs In  error.  The  Judgment  of  the  district 
court  of  .Tackson  coimty.  No.  10.115.  will  be 
affirmed.    All  the  Justices  concurring. 


(15  Utah  188) 

BLISH  ct  al.  V.  McCORNICK  et  al. 

(Supreme  Court  of  Utah.    July  23,  1897.) 

Replevin  —  Deuvekv  —  CovTixi  ei>  Change  or 
PossKSSiox— Fbal'd— CoNci.i:8ioNa  or  Law. 

1.  In  tin  action  of  replevin  for  the  ixToverj'  <if 
104  cattle  described,  a  findiug  of  fact  by  the  court 
that  tlic  phiintiffh  were  not  iit  any  time  the  own- 
ers of  the  cattle  sued  for  (deaoribniK  them)  is  not 
iuconsisteut  with  anotiier  finding  that  defendnnts 
leviid  uixm  102  head  of  cattle  di'sorilieU,  tlie  two 
desoriptions  not  being  exactly  the  same. 

2.  In  an  action  of  replevin,  where  the  iaaue  is 
the  ownership  of  personal  property,  plaintift's 
cannot  r»is(»  uiwn  apijcal  the  quostiou  o£  priori- 
ties Ijcfwecn  partnership  creditors  and  individual 
creditors;  tliis  question  not  having  been  raisi>d 
by  the  pleadings,  nor  in  the  trial. 

3.  Where  plaintiffs,  b.v  their  questions  uijou  the 
trial,  trt'alcd  the  defendant  as  a  ili'i)uly  I'nitcd 
States  marsiial,  and  he  alleged  in  his  aiLswer,  and 
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the  record  contains,  proces*  served  nnd  returned 
by  sniil  defondant  as  such  deputy  United  States 
marslial.  and  tiie  question  is  not  raisi-d  on  the 
trial  of  the  case,  a  finding  of  fact  that  defendant 
is  svuh  offleer  will  l*  treated  upon  npi)eal  as  sus- 
tained liy  the  evidence. 

4.  AVliat  amounts  to  a  delivery  within  a  rea- 
sonable time,  and  an  actual  and  continued  change 
of  posse>!sion,  under  section  2837  of  the  Com- 
piled Laws  of  1888,  which  provides  that  every 
sale  made  by  a  vendor  of  goods  and  chattels  in 
his  possession  or  under  his  control,  and  every  as- 
sigiimont  of  goods  and  chattels,  unless  the  same 
Ite  accomp«nit'<l  by  a  delivery  within  a  reasonable 
time,  and  be  followed  by  an  actual  and  continued 
change  of  jKwsession  of  the  tilings  sold  or  as- 
signed, shall  be  conclusive  evidence  of  fraud, 
as  against  creditors  of  the  vendor  or  assignor,  or 
subsequent  purchasers  in  good  faith,  are  generally 
facts  which  depend  largely  iiiran  the  kind  and 
nature  of  the  property,  the  situation  of  the 
parties,  and  the  circumstances  peculiar  to  each 
case. 

6.  When  plaintiffs  claim  to  own  certain  cattle 
by  virtue  of  a  bill  of  sale  from  the  husbands,  re- 
si)ectively,  of  two  of  them,  and  sons-in-law  of 
the  other,  W.  A.  S.  and  E.  S.  S.,  co-partners,  of 
all  their  cattle  u|)on  the  ranges,  the  numlier  and 
value  of  which  cattle  are  unknown,  the  considera- 
tion of  the  sale  being  a  credit  of  $1,500  by  each 
of  the  three  plaintiffs  uix)n  each  of  three  certain 
promissory  notes,  which  were  renewed  notes  of 
others  given  six  years  before,  with  mortgage  se- 
curity, which  was  permitted  to  be  sold  without 
applying  its  proceeds  upon  tiie  indebtedness,  and 
there  is  testimony  that  said  grantors  did  not  actu- 
ally deliver  any  of  the  cattle  sold  to  the  plaintiffs, 
and  that  the  grantors,  .5  days  before  the  bill  of 
sale  to  plaintiffs,  bargained  and  sold  to  S.  &  T. 
all  the  three  and  four  year  old  steers  tiiey  could 
gather  and  deliver  in  15  days'  time,  and  that, 
after  the  bill  of  sale  of  all  their  cattle  to  plain- 
tiffs, said  grantors  conducted  a  drive  or  roundup 
with  men  engaged  by  them,  and  delivered  to  S.  & 
T.,  under  said  bargain  and  sale,  over  50  steers, 
and  received  in  checks  the  pay  therefor  in  full, 
except  the  sum  of  $1-10  i)aid  to  one  of  the  plain- 
tiffs, and  turned  upon  the  range  90  more  cat- 
tle gathered,  without  delivering  same  to  plaintiffs 
or  their  agent,  and  makinir  no  change  in  the 
marks  or  brands  uiwn  the  cattle,  and  doing  noth- 
ing with  the  cattle  to  indicate  that  a  change  of 
po8ses.sion  or  ownership  had  taken  place,  held, 
that  a  general  finding  of  fact  by  the  court  that 
there  was  no  delivery  under  the  sale  to  plaintiffs 
will  not  be  set  aside  as  unsupi)orted  by  the  evi- 
dence. 

6.  WTiere  a  decree  is  entered  in  which  it  is 
recited  that  findings  of  fact  and  conclusions  of 
law  have  been  filed,  and  in  the  findings,  after  set- 
ting forth  the  facts  under  seven  subdivisions,  there 
is  added  the  following:  "tJiKin  the  conclusions 
of  law  and  the  foregoing  facts,  the  court  finds 
that  the  plaintiffs  have  no  cause  of  action  herein 
against  the  defendants,  and  the  defendants  are 
entitled  to  a  judgment  against  the  plaintiffs  for 

the  costs  of  this  action,  taxed  at  $-^ ," — held, 

that  the  same  is  sufiicient  as  a  conclusion  of  law. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Second  district; 
(}.  W.  Bartch,  .Tudjte. 

Action  by  Helen  S.  Bllsh  and  others  against 
W.  S.  McCornick  and  otliers.  Judinnent  for 
defendants,  and  plaintiffs  appeal.     AfHnned. 

This  is  an  action  of  replevin  commenced 
March  16,  ISO."!,  in  the  district  court  of  the 
Second  Judicial  district  of  the  tcn-itoiy  of  Utah, 
in  Bcnver  coimty.  The  complaint  alleges  the 
ownership  in  the  plaintiffs  of  104  head  of  cat- 
tle ilescrilx-d.  of  the  value  of  ?a,0<)0,  and  the 
unlawfid  conversion  and  detention  of  the  same 
by  the  defcudauis,  to  the  pluiutlCfs'  damage  in 


the  sum  of  $8,000.  The  defendant  McCornick 
filed  a  separate  answer,  denying  the  allcgatious 
of  the  complaint,  and  for  further  defense  al- 
leged that  in  Deceuilier,  1893,  he  was  doing  a 
general  banking  business,  and  loaned  to  W.  A. 
and  E.  S.  Sawyer  $r),23."».23,  evidenced  by  their 
promissory  note,  upon  the  representation  by 
them  that  they  desired  said  money  to  buy  cat- 
tle and  live  stock  with  which  to  replenish  their 
herd  of  cattle  ranging  and  grazing  In  Bearer 
coimty,  Utah;  tliat  on  the  14th  day  of  Jan- 
tiary,  1895,  a  Judgment  was  duly  given  and 
entered  in  favor  of  said  McCornick  on  said 
note  for  $5,235.23  and  Interest,  that  an  execu- 
tion was  duly  Issued  to  the  defendant  Nat  M. 
Brlgham,  United  States  mar.shal  within  and  for 
Utah  territory,  and  was  thereafter  placed  in 
the  hands  of  defendant  R.  R.  Tanner,  the  duly 
appointed,  qualified,  and  acting  deputy  United 
States  marstial  in  and  for  Utah  territory,  and 
that  a  levy  was  made  in  pursuance  thereof 
upon  certain  cattle  deseriljed,  and  alleged  to  Imj 
at  the  time  of  the  levy  the  property  of  said 
W.  A.  and  E.  S.  Sawyer,  and  purchased  by 
tltem  with  the  money  so  loaned  them  by  de- 
fendant McCornick.  An  answer  substantially 
the  same  was  filed  by  the  defendants  Xat  M. 
Brlgham  and  R.  R.  Tanner.  Plaintiff  Inez  V. 
Sawyer  Is  the  wife  of  E.  S.  Sawj'er,  plaintiff 
Blanch  H.  Sawyer  is  the  wife  of  \V.  A.  Saw- 
j-er,  and  plaintiff  Helen  S.  Blish  is  the  mother 
of  Inez  V.  Sawyer  and  Blanch  H.  Sawyer. 
PlaintifTs  claim  to  be  the  owners  of  the  cattle 
sued  for  by  virtue  of  an  alleged  sale  and  trans- 
fer from  the  said  W.  A.  Sawyer  and  E.  S.  Saw- 
yer, co-partners,  on  the  5th  day  of  November. 
1894,  for  the  consideration  of  a  credit  of  $1,500 
on  each  of  three  promls.sory  notes  given  by  said 
Sawyer  Bros,  on  September  19,  1803,  to  plain- 
tiffs, in  the  following  amounts:  Helen  S. 
Bllsh,  $2,650;  Blanch  H.  Sawyer,  $9,554.00; 
and  Inez  V.  Sawyer,  $8,917.08,— all  bearing  hi- 
terest  at  6  per  cent.,  and  secured  by  mortgages 
of  even  date  on  all  the  cattle  of  Sawyer  Bros., 
which  mortgages  had  expired  by  limitation  be- 
fore the  levy  upon  the  cattle  by  the  defend- 
ants. The  case  was  tried  to  the  coiurt,  with 
findings  for  the  defendants,  and  a  Judgment 
against  the  plaintiffs,— no  cause  of  action.  A 
motion  for  a  new  trial  was  made  and  over- 
ruled, and  plaintiffs  appeal  from  the  Judg- 
ment and  order. 

J.  D.  Pardee  and  Presley  Denny,  for  appel- 
lants. C.  O.  \%Tilttemore  and  H.  C.  Edwards, 
for  respondents. 

HART,  District  Judge  (after  stating  the 
facts).  Appellants  urge  as  one  of  their  objec- 
tions to  tlie  decisiou  that  a  fatal  variance  and 
contradiction  exu<t  between  tlie  first  and  sixth 
findings  and  Ix'tween  tlie  second  and  part  of 
the  seventh  fludhigs  of  fact.  The  first  finding 
l«,  substantially,  tliat  the  plaintiffs  were  not  at 
any  time  or  at  all  the  owners  or  entitled  to  the 
potvsesslon  of  the  property  mentioned  and  de- 
scrilKKl  in  plaintiffs'  coui]>laiut.  consisting  of  1 
two  year  old  bull,  7  two  year  old  steers,  11 
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cows,  4  ea]lTi>8,  1  jearBng  heifer,  76  three  and 
four  year  old  steers,  2  cows,  and  2  three  year 
old  steers,  all  branded  round-top  A  on  right  and 
left  ribs  and  left  hipe.  The  part  of  the  sixth 
finding  material  to  be  stated  is  that  the  de- 
fendant S.  R.  Tanner,  nnder  an  execution  on 
the  McComlck  Jndgment  against  W.  A.  and 
B.  S.  Sawyer,  levied  npon  and  toolc  into  bis 
possession  the  fcrilowlng  described  property,  to 
wit:  46  three  year  old  steers,  39  two  year  old 
steen,  1  black  bull,  12  cows,  4  calves,  branded 
with  roond-top  A  on  left  ribs  and  same  on  left 
hip.  It  will  be  noticed  that  there  Is  a  dlfCer- 
ence  both  in  the  numbers  and  kinds  of  the  ani- 
mals enumerated  and  described  In  these  find- 
ings. The  last  description  corresponds  with 
the  cattle  admitted  by  the  answers  to  have  been 
levied  npon,  except  there  are  16  more  In  the 
enumeration  given  in  the  answers.  Plaintiffs 
are  found  never  to  have  been  the  owners  of 
the  cattle  sued  for.  The  answers  do  not  al- 
lege—neither does  the  court  find— that  the  ani- 
mals levied  upon  ever  belonged  to  plaintiffs. 
Appellants  nrge  that  as  the  second  finding  Is 
that  the  property  described  in  the  complaint 
was  at  the  times  mentioned  the  property  of 
W.  A.  and  93.  S.  Sawyer,  partners  doing  busi- 
ness as  Sawyer  Bros.,  while  the  seventh  find- 
ing is  that  the  property  levied  upon  was  at  the 
time  in  question  the  property  of  W.  A.  and 
E.  S.  Sawyer,  the  conclusion  must  be  that  the 
cattle  sued  for  Is  a  different  lierd  from  those 
levied  upMi,— the  former  being  iMrtnership 
propMty;  the  latter,  Individual  property.  If 
there  were  two  distinct  herds,  It  would  not 
strengtiien  plaintiffs'  case.  It  is  Immaterial,  un- 
der the  issues  in  this  case  and  the  facts  found, 
whether  the  defendants  levied  upon  all  or  no 
part  of  the  cattle  plaintiffs  claim.  It  is  suffi- 
cient either  that  the  defendants  did  not  take 
possession  of  any  of  the  cattle  sued  for,  or 
that  the  cattle  taken  by  defendants  did  not 
belong  to  plaintiffs.  Both  findings,  instead  of 
being  contradictory,  simply  make  a  stronger 
case  against  the  plaintiffs. 

Appellants  seek  to  raise  upon  appeal  the 
question  of  priorities  between  partnership 
creditors  and  individual  creditors  to  partner- 
ship property.  Of  course,  the  well-estab- 
lished rule  Is  tlmt  partnership  creditors  are 
entitled  to  payment  out  of  partnership  prop- 
erty In  preference  to  creditors  of  the  individ- 
oals  composing  the  firm;  in  other  words,  that 
partnership  assets  are  a  trust  fund  for  the 
payment  of  ijartnerstiip  debts,  and  tliat  the 
rights  of  the  partners  and  their  personal  cred- 
itors are  subject  to  the  rights  of  firm  credit- 
ors. But  this  question  is  not  raised  by  plain- 
tiffs In  their  pleadings.  They  sue  in  replevin, 
and  claim  to  own  the  property  sued  for.  A 
trial  is  had  upon  this  Issue,  and  they  are  found 
not  to  be  the  owners.  Then  upon  appeal 
they  seek  to  raise  the  question  that  the  de- 
fendants, who  levied  upon  and  sold  property 
under  an  execution  upon  a  Judgment  against 
the  individuals  composing  the  firm,  are  not 
entitled  to  the  firm  property  as  against  the 
plaintiffs,  who  claim  to  be  firm  creditors.     If 


this  question  had  tieen  raised  In  a  proper  way, 
under  pleadings  to  this  effect,  defendants 
might  have  desired  to  allege  and  offer  proof 
that  their  debt,  while  in  name  against  the  in- 
dlridualB,  was  in  fact  a  firm  debt  incurred 
for  the  benefit  of  the  firm,  and  the  proceeds 
used  by  the  firm.  There  Is  evidence  In  the 
record  that  the  McCktrnick  note  and  Judg- 
ment waa  In  reality  a  firm  debt  Turner  v. 
Jaycox.  40  N.  T.  470;  Woolen  Co.  v.  Juillard, 
75  N.  Y.  640. 

The  plaintiffs  object  that  there  Is  no  evi- 
dence to  support  the  fifth  finding,  to  the  ef- 
fect that  the  defendant  K.  R.  Tanner  was 
during  the  times  mentioned  a  duly  appointed, 
qualified,  and  acting  deputy  United  State* 
marshal  for  the  territory  of  Utah.  Plain- 
tiffs by  their  questions  during  the  trial  treated 
the  defendant  as  such  deputy  marshal,  and 
the  evidence  contains  the  return  of  summons, 
and  also  certificate  of  sale  of  the  property 
upon  executkin,  in  which  he  signed  as  said 
deputy  marshal.  The  question  was  not  raised 
by  counsel  in  the  trial  of  the  case. 

Bxceptloa  is  taken  to  nearly  all  the  facta 
found,  on  the  ground  of  the  insufflciency  of 
the  evidence  to  support  the  same.  This  ex> 
ception  Is  taken  to  the  finding  that  the  claim 
<Mt  the  plaintiffs  to  the  stock  described  in  their 
complaint  "is  based  nptm  an  attempted  trans- 
fer of  said  stock  by  W.  A,  and  B.  S.  Sawyer 
to  said  plaintiffs,  but  no  delivery  of  said  sti..k 
was  made  to  said  plaintiffs,  and  no  title  to 
the  said  stock  passed  to  plaintiffs  under  said 
attempted  transfer,  and  the  plaintiffs  had  no 
ownership  or  Interest  whatever  in  said  cattle 
at  the  time  they  were  levied  upon  by  the  de- 
fendant Tanner  as  aforesaid."  We  are  not 
called  upon  In  this  case  to  say,  as  a  matter  of 
law,  whether  certain  uncontroverted  facts  are 
sufficient  to  constitute  a  delivery  and  change 
of  possession  under  section  2837  of  the  Com- 
piled Laws  of  Utah  of  188S,  which  provides. 
In  part,  that  "every  sale  made  by  a  vendor 
of  goods  and  chattels  in  his  possession,  or  un- 
der his  control,  and  every  assignment  of  goods 
and  chattels,  unless  the  same  shall  be  ac- 
companied by  a  delivery  within  a  reasonable 
time,  and  be  followed  by  an  actual  and  con- 
tinued change  of  possession  of  the  things  sold 
or  assigned,  shall  be  conclusive  evidence  of 
fraud  as  against  the  creditors  of  the  vendor, 
or  assignor,  or  subsequent  ptu<:haser8  in  good 
faith."  What  constitutes  a  delivery  within 
a  reasonable  time,  and  an  actual  and  contin- 
ued change  of  possession,  are  generally  facts 
which  depend  largely  ui>on  the  kind  and  na- 
ture of  the  property,  the  situation  of  the  par- 
ties, and  the  circumstances  peculiar  to  each 
case.  The  particular  facts  as  to  the  attempt- 
ed sale,  delivery,  and  i>oe8e8sion  are  not  made 
a  part  of  the  findings  in  this  case.  There  is 
testimony  that  Sawyer  Bros,  procured  the 
money  represented  by  the  McComlck  Judg- 
ment upon  the  representation  that  they  de- 
sired to  purchase  young  stock  to  replenish 
their  herd  as  the  older  ones  were  sold  from 
time  to  time,  and  that  nothing  was  said  by 
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them  at  the  time  of  giving  the  note  to  McCop- 
nlclc  abont  their  cattle  being  mortgaged  to 
their  wives  and  motlier-In-law;  that  the 
mortgage  of  September  19,  18.  K{,  ui)on  wiilch 
the  cretllts  were  given  aa  conslderatiou  for 
the  purchase  price  of  the  cattle,  were  renewal 
mortgages  of  oth.ers  given  l).v  Sawyer  Bros, 
to  plaintiffs  upon  cattle  in  AVyoming  in  1S87, 
which  cattle  Sawyer  Bros,  were  permitted  to 
dispose  of  without  paying  the  moitgago  debts; 
that  on  October  ;W,  18!)4,  Bve  days  before  the 
bill  ot  sale  was  given  to  tlic  plaintiffs,  Sawyer 
Bros,  bargained  and  sold  to  one  Saunders  & 
Tlsdale  what  tlxree  and  four  year  old  steers 
they  could  gather  and  deliver  l)y  Novcud)er 
15,  1804;  that  at  the  time  of  flio  giving  of  tlie 
1)111  of  sale  to  plaintiffs  tiie  stock  purporting 
to  be  sold  were  running  upon  the  range  In 
Beaver  coimty  and  vlclnlfy.  and  it  was  not 
known  how  many  cattle  were  owned  by 
Sawj-er  Bros.,  and  there  was  no  delivery,  un- 
les.s  one  was  made  of  cattle  in  unknown  num- 
bera  scattered  upon  the  ranges  without  the 
same  lieing  gatliered;  tiiat  Sawyer  Bros.,  as- 
sisted by  some  men  engaged  by  themselves, 
and  one  other  man  engaged  l)y  Mr.  Pardee, 
attorney  and  agent  of  the  plaintiffs,  and  a 
son  of  plaintiff  Mrs.  Bllsh,  made  a  roundup 
of  some  150  head  of  the  Sawyer  Bros,  cattle, 
.and  delivered  over  50  liead  to  Saimdei*s  &  Tls- 
dale, under  the  contract  with  them  of  Octo- 
lier  30th;  that  Saunders  &  Tlsdale  paid  In 
checlcs  to  Sawyer  Bros,  the  purchase  price  of 
tlie  steers,  $1,015,  less  the  sum  of  $140  paid 
to  Blanch  11.  Sawyer;  that  the  balance  of  the 
cattle  gathered  and  not  delivered  to  Saunders 
&  Tlsdale  were  turned  into  tlie  Adamsville 
fleld,  but  no  delivery  of  tlie  same  was  made 
to  plaintiffs  or  to  Mr.  Pardee,  who  was  not 
prestmt  at  the  time.  Neither  was  any  chan- 
ges made  in  the  marks  or  brands  of  tliesp  cat- 
tie,  nor  anything  done  with  or  to  the  cattle  to 
Indicate  that  any  change  of  iK)sse.-<sion  or 
•ownei-slilp  had  taken  place.  There  is  no  fixed 
rule  tliat  will  govern  all  cases  as  to  what  is 
necessary  to  constitute  such  a  delivery  and 
(;liange  of  possession  as  is  retiuired  by  our 
statute.  The  particular  facts  and  circumstan- 
ces must  govern  each  case.  After  a  careful 
examination  of  the  whole  record,  we  cannot 
say  that  there  Is  not  legal  evidence  to  sustain 
the  finding  that  tliere  was  no  delivery  under 
the  attempted  side  and  transfer;  and,  further, 
we  cannot  say  tlxat  any  other  Unding  mat,  r  al 
to  the  issues  and  Judgment  is  nut  .su^ii.o.tjd 
by  legal  evidence. 

Appellants  insist  that  there  are  no  conclu- 
sions of  law  found  by  tlie  court,  and  that, 
therefore,  the  Judgment  should  bu  reveisi'd. 
The  closing  paragraph  of  tlie  findings,  after 
St  ttlug  forth  the  facts  under  seven  sulxli- 
visious,  is  as  follows:  "l'ix)u  the  conclu-iion-i 
of  law  and  the  foregoing  facts,  tiie  court  finds 
tliat  the  plaintiffs  have  no  cause  of  action 
herein  against  the  defendants,  and  the  de- 
IV'iuhints  are  entltleil  to  a  Judgment  against 
llie  plaiutin's  for  the  costs  of  this  action,  taxed 
.at   dollars."'    Besides   tills,   a   formal 


decree  was  rendered  In  which  It  Is  recited 
that  "the  court  having  found  and  filed  its 
findings  of  fact  and  conclusions  of  law,  from 
which  It  appears,"  etc.  The  paragiaph  first 
alH)ve  (juoted  was  no  doulit  intended  as  con- 
clusions of  law,  and  whether  we  disregard, 
and  consider  as  stricken  out,  the  words,  "the 
conclusions  of  law  aui,"  or  read  the  para- 
graph as  intended  to  ivad,  "as  conclusions 
of  hiw  from  the  foregoing  facts,  the  court 
finds."  etc.,  we  think  the  same  should  be  treat- 
ed as  a  conclusion  of  law.  Jones  v.  Clark.  42 
Cal.  180;  Butler  v.  Beech,  .55  Cal.  28;  Mur- 
phy  V.  Snyder  (Cal.)  8  I'ac.  2. 

Numerous  errors  of  law  In  the  admission 
and  rejection  of  testimony  are  assigned  by 
appellants,  but  we  fail  to  discover  any  error 
in  the  record.  Some  objections  are  made  by 
respondents  to  the  consideration  of  this  aji- 
Iieal,  but,  as  we  hold  that  the  Judgment  should 
lie  affirmed,  it  Is  not  necessary  to  dl.-cu'-s  o  h- 
er  questions.  The  judgment  of  the  trial  cjurt 
Is  attirmed. 

ZANE,  C.  J.,  concui-8. 

MI.VEK,  J.     I  concur  in  the  Juilgment. 


(15Utah477> 

STATE  ex  rcl.  BACHE  v.  RICHARDS,  State 

Auditor   (GKIEPITII,   lutervoncr). 

(Supreme  Court  of  Utah.    June  2,  1897.) 

Mandamus —  Tekkitokiai.  Statisticias  —  State 

ISIIHIITEDNESS— SaI.AUV. 

1.  Scrviros  rendered  during  1895,  under  SeM. 
Laws  18)(2,  p.  47,  crentiiiK  the  bureau  of  sta- 
tistic'S.  became  an  obligation  of  the  stiite,  under 
subdivision  'A  of  article  3  of  the  con.stitution. 

2.  Each  (KTUiMUit  of  the  ofilce  of  ti-rritorial  sta- 
tistician for  the  year  1805  is  entitled  to  such  a  pro- 
portion of  the  siilnrj'  allowed  for  the  ofBce  as  the 
time  of  service  of  each  liears  to  the  entire  year, 
and  each  one  i«  entitled  to  a  writ  of  umiuinte  to 
comjM>l  the  issuance  of  a  warrant  for  the  amount 
due  him. 

(Syllatms  by  the  Court.) 

Application  by  the  state,  on  the  relation  of 
.Toseph  P.  Bache,  against  Morgan  Richards, 
Jr.,  state  auditor.  H.  W.  Griffith  Intervenes. 
Writ  granted. 

Dey  &  Street,  for  relator.  A.  C.  Bishop  and 
Benner  X.  Smith,  Atty.  Ceu.,  for  the  State. 
Oeo.  L.  Nye,  for  Inter^-ener. 

BARTCH,  J.  This  is  an  original  applica- 
tion to  this  court  for  a  peremptory  writ  of 
mandamus,  against  tlie  state  auditor,  to  com- 
liel  htm  to  audit  the  relator's  claim  for  a  sal- 
ary of  $1,000,  as  territorial  statistician  for  the 
yeju-  18".)."),  and  to  issue  a  warrant  therefor  in 
favor  of  the  rehitor.  After  the  application 
was  filed,  H.  W.  Griffith,  by  leave  of  court, 
filed  a  petition  In  Intervention,  wherein  he 
claimed  that  during  a  portion  of  that  year  he 
held  the  office  of  statistician,  and  dlscliarged 
its  duties,  and  was  tlicrcfore  entitled  to  a  cer^ 
tain  portion  of  the  salary.  The  relator  de- 
muiTod  to  tlie  petition  of  intervention,  but  the 
demurrer  was  overruled.  The  state,  repre- 
sented by  the  attorney  general,  admitted  that 
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the  duties  of  the  oflBce  were  performed,  and 
that  It  owed  the  sum  of  ?1,000  to  whomsoever 
might  be  adjudged  the  lawful  daimant,  but, 
on  account  of  the  conflicting  claims,  the  axi- 
flitor  had  refused  to  Issue  the  warrants  de- 
manded. Thereupon  a  referee  was  appointed 
to  take  such  testimony  as  might  be  offered, 
and  report  his  findings  to  this  court;  and  we 
are  now  called  upon  to  determine  the  case 
upon  the  reiiort  of  the  referee,  and  the  law 
applicable  thereto. 

The  office  of  territorial  statistician  was  cre- 
ated by  the  act  of  1S!>2,  entitled  "An  act  cre- 
ating a  bureau  of  statistics,"  section  1  of  which 
reads:  "That  a  bureau  of  statistics  is  hereliy 
created,  and  the  stallstical  year  Is  hereby 
designated  as  follows:  Tlie  year  189.>,  and  tri- 
ennially  thereafter,  Tliat  the  territorial  li- 
brarian is  hereby  made  the  territorial  statis- 
tician, and  shall  receive  a  salary  of  .$1.0(>i»  for 
each  statistical  year."  8e.ss.  I^ws  1802,  p. 
47.  This  section  fixed  the  salary  of  that  otfi- 
oer  for  the  year  1895  definitely  at  the  sum  of 
91,000,  and  as  It  was  not  paid  at  the  end  of 
that  year,  after  the  services  were  performed, 
it  became  a  debt  Incuired  by  the  authority  of 
the  territorial  legislature.  Under  subdivision 
3  of  article  .^  of  the  constitution,  all  such  debts 
and  liabilities  were  assumed  by  the  state  when 
the  transition  from  a  territorial  to  a  state  form 
of  government  was  consummated,  and  must 
be  paid  to  the  rightful  claimants.  Such  claim- 
ants in  this  case  must  be  determined  from  the 
evidence  and  findings  of  facts  reported  by  the 
referee. 

It  is  not  deemed  necessary,  however,  to  re- 
fer to  the  evidence  and  findings  in  detail,  be- 
cause it  is  quite  apparent  therefrom  that  Jo- 
seph P.  Bache,  the  relator,  was  the  lawful  oc- 
cupant of  that  oftice  from  January  1st  to  Sep- 
tember 30th  of  tlie  year  189.5,  and  that  on  the 
last-named  date  he  vacated  the  same.  He  was 
therefore  entitled  to  such  a  proportion  of  the 
salary  as  nine  months  bear  to  the  year,  or 
nine-twelfths  thereof,  which  equals  1750.  It 
Is  likewise  apiwrent  that  H.  W.  Griffith,  the 
Intervener,  was  the  lawful  occupant  of  the 
office  from  September  30th  to  November  6th  of 
that  year,  and  Is  therefore  entitled  to  the 
emohuiients  of  the  office  for  the  time  he  was 
such  occnimnt,  and  the  amount  thereof  for 
such  time  is  ?100.  Neither  of  the  parties  have 
shown  any  right  to  the  remalnhig  portion  of 
the  salary,  and  we  therefore  refrain  from 
making  any  disposition  of  it.  We  are  of  the 
opinion  that  Josei)h  P.  Bache,  the  relator.  Is 
entitled  to  a  warrant  from  the  auditor  for  the 
sum  of  .?7.">0,  and  that  H.  W.  Griffith  Is  en- 
titled to  a  warrant  for  the  sum  of  $t(X),  and 
that  each  of  the  claimants  Is  entitled  to  a  wilt 
of  niaiiilate  to  compel  the  issuance  of  a  war- 
rant for  the  sum  so  foimd  due  him.  Ix^t  tlie 
writs  Issue  accordingly.  The  costs  in  this  case 
may  be  taxed  against  the  relator  and  inter- 
vener In  proportion  to  the  amoimt  which  each 
one  has  recovered. 

ZAXE,  C.  J.,  and  MINEU,  J.,  concur. 


(ntTtali4M) 
COIT  et  al.  v.  FREED  et  al. 
(Supreuio  Court  of  Utah.    June  24,  1897.) 

CORI'OKATIOX — BOAUO  OV  DlKECTOKS— InJONCTIOS 

— ScorE— Bkf.ach. 

1.  O.  and  others,  stockholders  of  a  mining  com- 
pan.v,  lirought  suit  atjuiust  certain  officers  of  the 
corjioratiou  to  restrain  tliem  from  selling  its  treas- 
ury stoc-k.  alli'Kinu  tli..t  the  otllcera  had  entered 
into  a  fraudulfut  ooiisiiiracy  to  sell  the  same  to 
oi>tain  coulrol  of  the  corporation.  Pending  an 
order  to  show  cause  why  a  temporary  injunctinu 
should  not  issue  luitil  the  final  disimsitiou  of  tlie 
case,  the  ci)Urt  granted  an  order  ix'straining  the 
defcudautK  from  performing  any  of  the  acts 
threatened  by  them  to  be  performed  and  com- 
plained of  in  the  complaint.  Tliere  was  no  allega- 
ricm  respecting  tlie  sale  of  the  stock  under  judi(.'i>!l 
prut  ess.  While  the  restraining  order  was  pend- 
ing, imc  F.  Iirougiit  an  action  at  law  against 
tlie  corporation,  and,  after  obtaining  judgiuei'i, 
bought  the  treasury  stoc'k  at  execnlimi  sale. 
Theieaffer,  uiMin  demand  therefor,  the  projKT 
officers  issued  the  stock  to  him.  Afterwards,  at 
a  meeting  of  the  stockholders  for  the  election  of 
directors,  F.  and  his  trans-crees  voted  the  stock 
for  the  defendants,  who  were  then  declared  elect- 
ed. The  defendants  theccuijon  qualified  as  di- 
rectors, and  the  plaintiffs  did  likewise.  In  an 
action  to  deteimiue  which  was  the  lawful  bonrd. 
helil,  that  tlic  (itfla>rs  committed  no  breach  of  the 
restraining  order  by  issuing  the  treasury  stock, 
and  that  the  defenduuts  constituted  the  lawful 
board  of  directors  of  the  corporation. 

2.  In  determining  whether  an  actual  breach 
of  an  injunction  has  lieen  perpetrated,  its  terms 
must  be  considered,  and  when  the  writ  does  not 
speeificnljy  restrain  the  parties  enjoined  from  the 
commission  of  definite  acts,  biit  only  in  a  general 
way  enjoins  them  from  the  performance  of  acts 
complained  of  in  the  (-otniilaint,  it  must  satis- 
factorily appear,  in  order  to  constitute  a  breach 
of  the  injunction,  that  the  acts  performed  were 
included  within  its  scoih'. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; Ogden  Hlles,  Judge. 

Quo  warranto  by  Joshua  Colt  and  others 
against  Charles  M.  Freed  and  others.  Judg- 
ment for  defendants,  and  plaintiffs  appeal. 
Affirmed. 

This  Is  an  action  In  the  nature  of  quo  war- 
ranto, brought  under  the  statute  to  determine 
whether  the  appellants  or  respondents  consti- 
tute the  lawful  board  of  direciors  of  the  Sheep 
Rock  Mining  &  Milling  Company.  The  ma- 
terial facts  are  sul)stnntlally  as  follows:  The 
Sheep  Rock  Mining  &  Milling  Company  Is  a 
Utah  corporation,  and  Its  caplt^il  stock  con- 
sists of  52,500  shares,  of  which  IC.ISS  consti- 
tuted treasury  stock,  which  liad  been  Issued  to 
the  stockholders,  and  by  them  returned  to  the 
treasury.  The  defendants  Tom  Ferguson  and 
William  Campbell  were  respectively  vice  pres- 
ident and  secretary  of  the  corporation  from  Its 
organization.  In  18!):s,  until  after  the  annual 
meeting  of  the  stockhoUlers  held  In  September, 
18i)3.  On  .Tanuary  30,  1895,  the  plalntlflf  Wil- 
Uiim  T.  Wyinan  and  others  commenced  an  ac- 
tion In  the  district  court  against  Ferguson, 
Campbell,  and  others  to  restrain  them  from 
committing  certain  acts  In  rehition  to  the 
treasury  stock,  and  In  their  complaint  alleged 
that  the  defemlants  therein,  who  were  direct- 
ors of  the  corporation,  had  entered  Into  a 
fraudulent  consjilracy  for  the  purpose  of  ob- 
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tataing  control  of  the  company  by  electing  E. 
G.  Brown  as  director,  by  presenting  and  hav- 
ing allowed  fictitious  claims  against  tlie  com- 
pany, and  by  requesting  a  voluntary  assess- 
ment to  be  paid  by  the  sliareholders,  with 
which  to  pay  those  fictitious  claims,  and  that 
In  case  certain  nonresident  stockholders  re- 
fused to  pay  such  assessment,  their  purpose 
was  to  sell  the  treasury  stocli  to  pay  those 
claims.  It  was  further  alleged  in  the  com- 
plaint that  the  "defendants  Tom  Ferguson  and 
William  Campbell  claim  and  pretend  to  be  a 
majority  of  the  executive  committee  of  the 
said  company,  and  to  have  offered  and  will 
ofter  the  said  treasinry  stock  for  sale,  and  will 
cause  the  same  to  be  bought  in  by  some  one 
in  collusion  with  them,"  at  a  greatly  inade- 
quate price,  and  "will  use  the  same  for  the 
purpose  of  enabling  the  said  Ferguson  and 
Campbell  to  control  the  action  of  the  corpora- 
tion at  future  meetings  of  the  shareliolders." 
The  prayer  was  for  a  perpetual  injunction  to 
prohibit  the  defendants  Ferguson  and  Camp- 
bell from  carrying  out  their  conspiracy,  and 
to  enjoin  E.  6.  Brown  from  acting  as  a  di- 
rector, and  for  a  temporary  injunction  pending 
the  final  hearing.  Upon  filing  the  complaint 
and  a  bond,  the  court  issued  an  order  requiring 
the  defendants  to  show  cause  why  a  tem])o- 
rary  Injunction  should  not  be  Issued,  restrain- 
ing "Ferguson  and  Campbell,  and  each  of 
them,  from  selling  or  disposing  of  or  offering 
for  sale"  the  treasury  stock,  and,  pending  the 
hearing  of  this  order,  enjoined  them  from  per- 
forming any  of  the  acts  threatened  by  them, 
and  complained  of  in  the  complaint.  The  tem- 
porary restraining  order  was  served  on  Fergu- 
son and  Campbell,  and  while  It  was  In  force 
Duncan  J.  Frew,  who  was  not  a  party  to  the 
injunction  suit,  but  knew  of  the  restraining 
order,  and  had  been  attorney  for  the  company 
In  an  action  at  law  in  a  Justice's  court  on  a 
claim  against  the  company,  owned  by  him,  ob- 
tained a  Judgment  in  due  and  regular  form 
against  the  company,  and  caused  execution  to 
be  Issued  thereon.  The  execution  was  levied 
on  the  treasury  stock,  and  the  stock  was  sold 
in  regular  manner  thereunder,  by  a  proper  of- 
ficer, to  Frew,  and  a  certificate  of  sale  is- 
sued to  him.  Frew  then  presented  his  certifi- 
cate of  sale  to  Ferguson  and  Campbell,  and 
demanded  the  stock,  which  was  thereupon  is- 
sued and  delivered  to  him  by  them.  At  the 
annual  meeting  of  the  stockholders  held  In 
September,  1805,  Ferguson,  being  chairman  in 
tiie  alwence  of  the  president,  Frew  and  his 
transferees,  against  the  protest  of  the  plain- 
tiffs, voted  this  stock  for  the  defendants  here- 
in as  directors  of  the  company,  who,  thus  re- 
ceiving a  majority  of  the  votes  cast,  were  de- 
clared elected  as  such  directors  for  the  en- 
suing year.  Outside  of  the  treasury  stock,  the 
plaintiffs  received  a  large  majority  of  the 
votes  cast.  The  defendants  then  (]ualifie(l, 
ami  acted  as  directors  of  the  company,  and  the 
lilnintlffs  also  qualified  as  such  directors,  and 
(U'liiandiHl  the  otHces  Iwfore  bringing  this  suit, 
but  the  defeudiints  refused  to  surrender  them. 


Under  these  facts  the  court  foand  that  tb6 
stock  in  question  was  not  Issued  In  violation  of 
either  the  spirit  or  letter  of  the  restraining 
order,  and  entered  Judgment  dismissing  the 
complaint  herein. 

Frank  Pierce,  for  appellants.  Moyle,  Zane 
&  Costlgan,  for  respondents. 

BARTCH,  J.  (after  stating  the  fact.^).  The 
controllhig  question  in  this  case  is  whether  Uie 
restraining  order  issued  by  tlie  cotu-t,  in  the 
case  of  Wynian  et  aL  against  Ferguson  et  :i:.. 
was  violated  in  any  of  the  proceedings  whicli 
culminated  in  the  Issuance  and  delivery  of  tue 
treasury  stock  to  Duncan  J.  Frew,  and  Frew's 
title  thereto  rendered  void,  so  that  he  and  his 
traasferees  could  not  lawfully  vote  it  at  the 
annual  meeting  In  1895  for  the  election  of  di- 
rectors. If  that  stock  was  illegally  voted, 
then  the  defendants  have  no  right  to  act  as 
directors  of  the  company.  The  command  of 
the  restraining  order,  so  far  as  material  to  this 
decision,  is  "that  said  defendants,  and  each  of 
them,  their  agents,  servants,  and  employes,  l>e, 
and  they  are  each  of  them  hereby,  eujoinud 
and  restrained  from  performing  any  of  the  acts 
threatened  by  them  to  be  performed  and  com- 
plained of  in  said  complaint,  pending  the  fur- 
ther hearing  of  this  order."  This,  in  a  gen- 
eral way,  as  will  he  ol)served,  prohibits  each 
and  all  of  the  defendants  in  that  suit,  and 
theta-  agents  and  servants,  from  doing  any  of 
the  acts  threatened  to  be  performed  by  tliem, 
and  complained  of  in  the  complaint.  There 
are  no  specifically  threatened  acts  mentioned  in 
the  order,  but  only  such  as  are  complained  of, 
and  In  determining  whether  an  actual  breach 
has  been  perpetrated  the  terms  of  the  injunc- 
tion itself  must  be  considered,  and  where  the 
writ  does  not  specifically  restrain  the  parties 
enjoined  from  the  commission  of  definite  acts, 
but  only  in  a  general  way  enjoins  them  from 
the  performance  of  acta  complained  of,  which, 
it  is  claimed,  will  produce  certain  results,  it 
must  satisfactorily  appear.  In  order  to  consti- 
tute a  breach  of  the  injunction,  that  the  acts 
performed  were  included  within  its  scope. 
High,  InJ.  {  1433.  In  the  case  at  bar  the  ques- 
tion, therefore,  arises,  wliat  acts  are  complained 
of  in  the  complaint  to  which  the  order  refers, 
which  the  defendants,  or  either  of  them,  tlireat- 
ened  to  perform?  And  upon  a  determination 
of  tills,  the  further  question  will  necessarily 
be  presented,  were  the  acts  performed  by  Frew 
and  others,  which  resulted  in  his  obtahiing 
the  stock  in  question,  within  the  terms  or 
spirit  of  the  Injunction?  To  determine  these 
questions  reference  must  be  liad  to  the  com- 
plaint which  was  made  the  basis  of  the  re- 
straining onler.  An  examination  thereof  shows 
that  it  cliarges  the  defendants  tlierein  with  bay- 
ing "entenHl  Into  a  fraudulent  and  wrongful 
con.'ipiracy  for  the  purpose  of  injuring  these 
plaintiffs,"  and  all  other  shareholders,  and  for 
the  "purpose  of  obtaining  to  themselves  the  en- 
tire control  of  said  comiiany";  and  then  alleges 
in  detail  certain  acts  and  things  which  the  de- 
fendants would  perform,  among  others  that  de- 
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fendants  Fergnson  and  Campbell  claimed  to  be 
a  majority  of  the  executive  committee,  and 
would  sell  the  treasury  stock  to  pay  fictitious 
claims,  for  the  pmrpose  of  obtaining  control 
of  the  company.  In  furtherance  of  that  con- 
spiracy. The  allegations  as  to  these  acts  and 
things,  howerer,  appear  to  be  mere  supposi- 
tions as  to  what  the  defendants  would  do,  and 
not  avermoits  of  what  they  had  threatened  to 
do.  Nor  does  the  evidence  show  that  the  de- 
fendants threatened  to  do  what  It  is  allegod 
they  would  do.  It  is  clear  that  the  gravamen 
of  that  action  was  the  conspiracy  attempted  to 
be  set  up  In  the  complaint,  and  the  restraining 
order  was  directed,  as  its  terms  plainly  indi- 
cate, to  the  acts  which  might  be  performed  to 
carry  out  the  alleged  conspiracy.  Wliether  it 
was  sufficiently  definite  for  that  purpose,  it  is 
not  necessary  to  decide.  It  is  apparent,  how- 
ever, that  it  enjcdned  the  commission  of  no  act 
on  the  part  of  the  defendants,  even  as  to  the 
treasury  stock,  which  was  not  complained  of. 
Nor  did  it  prohibit  the  bringing  of  any  action 
at  law  against  the  company  by  any  person 
which  might  Involve  such  stock.  Nor  was  there 
any  allegation  In  the  complaint  that  any  of  the 
defendants  had  threatened  to  issue  and  de- 
liver the  stock,  or  would  deliver  the  same,  as 
a  part  of  the  alleged  plot  to  obtain  control  of 
the  company.  Under  these  circumstances  tlie 
defendants  Ferguson  and  Canipbdl  committed 
no  breach  of  the  injunction  If  they  delivered 
the  stock  in  question  in  obedience  to  the  de- 
mand of  a  person  who  had  the  lawful  right 
and  title  thereto.  On  this  point  it  is  shown 
that  Prew  was  not  a  defendant  or  party  to 
the  action  for  the  Injunction;  that  he  had  a 
valid  claim  against  the  company,  and  brought 
suit  at  law  thereon  in  a  court  of  competent  Ju- 
risdiction, obtained  Judgment  therefor,  caused 
an  execution  to  be  Issued  thereon,  which  was 
levied  on  the  stock;  and  that  thereafter  the 
stock  was  sold  by  a  proper  officer,  under  the 
execution,  in  a  regular  manner,  and  purcliased 
by  Prew.  The  officer  delivered  to  him  a  cer- 
tificate of  sale  which  he  presented  to  Ferguson 
and  Campbell,  as  vice  president  and  secretary, 
respectively,  of  the  company,  and  they  issued 
and  delivered  the  stock  to  him.  It  is  admitted 
by  counsel  for  the  appellants  that  the  restrain- 
ing order  did  not  prohibit  the  obtaining  of  the 
Judgment  against  the  company,  but  it  is  hisist- 
ed  that  its  officers  could  not  Issue  and  deliver 
the  stock  without  first  having  obtained  permis- 
sion from  the  court  which  issued  the  injunc- 
tion. We  have  seen,  however,  that  the  only 
acts  restrained  were  such  as  might  be  commit- 
ted In  furtherance  of  the  conspiracy  charged, 
and  therefore  the  issuance  and  delivery  of  the 
stock  upon  demand  to  one  who  had  the  lawful 
right  thereto  constituted  no  breach  of  the  in- 
junction, and  was  neither  In  violation  of  its 
spirit  nor  terms.  BVew  thus  having  lawfully 
obtained  the  stock  in  question,  he  and  his  trans- 
ferees had  the  right,  after  the  same  was  proiv 
erly  transferred  on  the  books  of  the  company, 
to  vote  it  at  the  annual  meeting  for  the  election 
of  directors;  and  the  defendants  in  the  case  at 


bar,  having  received  a  majority  of  the  le.^.il 
votes  cast,  and  qualified,  constituted  the  ri.v;ht- 
ful  board  of  directors.  We  find  no  reversible 
error  in  the  record.    The  Judgment  is  affirmed. 

MINEB,  J.,  and  CHERRY,  District  Judge, 
concur. 


CHANDLER  et  al.  v.  SHEEP  ROCK  MIN- 
ING &  MILLING  CO.  et  al. 
(Supreme  Court  of  Utah.    Jime  26,  1897.) 

COKPOKATION  —  BUAUD     OF    UjKECTOItS  —  CaI'ITAL 

Stock— Assessment — Injvnctios. 

1.  For  a  decision  of  the  qnestion  as  to  who 
constitutes  the  lawful  board  of  directors  of  tlie 
defendant  corporation,  reference  is  made  to  the 
ouse  of  Coit  V.  Freed  Cdecided  at  the  present  term) 
49  Pac.  533. 

2.  Where  an  assessment  on  the  capital  stock 
of  a  coriKiration  has  been  made  by  a  board  of  di- 
rectors de  Jure,  and  there  is  no  question  as  to  any 
irregularity  in  the  levy,  or  any  want  of  authority 
on  the  part  of  the  lawful  board  to  make  it,  the 
assessment  will  be  held  valid,  and  an  injunction 
to  restrain  its  collection  denied. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; Ogden  Hiles,  Judge. 

Action  by  John  W.  Chandler  and  others 
against  the  Sheep  Rock  Mining  &  Milling 
Company  and  others.  Judgment  for  defend- 
ants, and  plaintiCfs  appeal.    Affirmed. 

Frank  Pierce,  for  appellants.  Moyle,  Zane 
&  Costlgan,  for  respondents. 

BARTOH,  J.  This  was  a  proceeding  to  ob- 
tain an  Injunction  against  the  defendants  to 
restrain  them  from  collecting  a  certain  assess- 
ment which  had  been  levied  upon  the  capital 
stock  of  the  defendant  company  on  February 
28,  1896,  and  from  selUng  the  stock  of  the 
plaintiffs  to  satisfy  the  assessment.  The 
grounds  on  which  the  suit  was  based  are  that 
the  assessment  was  levied  by  a  board  of  di- 
rectors illegally  elected  to  office,  and  that  an- 
other action  was  pending  to  determine  whether 
those  persons  who  made  the  as.sessment  con- 
stituted the  lawful  board  of  directors  of  the 
company.  In  the  action  so  pending  the  trial 
court  determined  that  the  board  in  question 
was  legally  constituted,  and  then,  in  the  trial 
of  this  cause,  found  that  the  assessment  was 
lawful,  and  dismissed  the  action,  and  the 
plaintiffs  appealed. 

The  appellants  contend  that  the  assessment 
In  controversy  herein  Is  Invalid,  and  that  its 
collection  should  be  enjoined,  because,  as  they 
claim,  it  was  made  by  a  usurping  board  of  di- 
rectors. The  question  whether  the  directors 
who  levied  the  assessment  constituted  the  law- 
ful board  of  the  defendant  company  was  pre- 
sented in  the  case  of  Colt  v.  Freed  (decided  at 
the  present  term)  40  Pac.  533.  That  is  the 
action  above  referred  to  as  pending  when  this 
suit  was  brought.  We  there  held  that  they 
constltiited  the  laT^'ful  board,  and  for  our  opin- 
ion on  this  point  we  refer  to  that  case.  The 
assessment,  therefore,  liaving  been  made  by  a 
board  de  Jure,  and  there  being  no  question 
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raised  as  to  any  irregularity  In  the  levy,  or 
any  want  of  authority  on  the  part  of  a  lawful 
board  to  make  the  levy,  it  must  be  held  yalid. 
Hence  the  court  was  Justified  In  denying  the 
Injunction  and  dismissing  the  action.  We  per- 
ceive no  error  In  the  record.  The  Judgment  la 
aflirmed. 


MINER  J^ 
concur. 


and  CHERRT,  District  Judge, 


05  Utah,  436) 

MILES  et  al.  v.  SHEEP  ROCK  MINING  & 

MILLING  CO.  et  aL 

(Supreme  Court  of  Utah.    July  1>  1897.) 

COBPOUATION —  CAPITAt/  STOCK — AB9ESSMEST— IS- 

JUNCTIOS. 

1.  For  a  decision  of  the  question  as  to  who  con- 
•titutes  the  lawful  board  of  directors  of  the  de- 
fendant corporation  .•ofcrence  is  made  to  the  case 
of  Coit  T.  Freed  (decided  at  the  present  term)  49 
Pac.  633,  and  for  u  decision  of  the  question 
whether  a  certain  assessment  made  by  that  board 
was  valid  reference  may  be  had  to  the  case  of 
Chandler  T.  Milling  Co.  (also  decided  at  this 
term)  49  Pac.  o^iTi. 

2.  No  subsequent  assessment  can  be  levied  on 
the  capital  stock  of  a  coriK>riition  under  section 
2376,  Comp.  Laws  Utah,  1S88.  until  the  power 
of  the  corporation  has  been  exercised  to  collect 
any  previous  one  which  remains  unpaid,  unless 
the  colleciion  of  such  previous  assessment  has 
been  prohibited  by  injunction,  so  that  it  can  be 
of  no  avail  to  the  corporation. 

3.  Where  the  colle<>tlon  of  an  assessment  on 
such  stock  is  enjoined  merely  by  a  restraining 
order  issued  pending  an  order  to  show  cause  why 
a  temporary  injunction  should  not  issue  until  a 
final  detprminntion  of  the  suit,  it  does  not  affect 
the  validity  of  tlie  assessment,  but  simply  sus- 
pends the  power  to  collect  it  until  the  day  for  the 
hearing  of  the  order  to  show  cause;  and  if  upon 
the  day  so  fixed  there  is  no  appearance  of  jiarties, 
and  no  continiinnce  of  the  hearing  or  of  the  mo- 
tion for  tlie  injunction,  such  restraint  upon  the 
collection  of  the  assessment  is  at  an  end. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  Ogden  Hiles,  Judge. 

Action  by  C.  W.  Miles  and  others  agnlnst 
the  Sheep  Rock  Mlniug  &  Milling  Company 
and  otiiers.  From  a  Judgment  for  plaiutills, 
defendants  appeal.     Affirmed. 

Frank  Pierce,  for  appellants.  Moyle,  2^ne 
A  Costlgan,  for  respondents. 

BARTCH,  J.  In  this  case,  as  appears  from 
the  complaint,  application  was  made  for  the 
appointment  of  a  receiver  to  take  charge  of 
and  manage  the  business  of  the  defendant 
Sheep  Rock  Mining  &  Milling  Company,  and 
for  an  injunction  to  restrain  the  directors  of 
the  corporation,  who  are  defendants  herein, 
from  proceeding  to  collect  an  assessment 
which  they  levied  upon  its  capital  stock  on 
Novemt)er  20,  1890,  and  for  a  temporary  re- 
straining order  pending  an  order  to  show 
cause.  Upon  the  filing  of  the  complaint  and 
proper  undertaking  the  court  issued  a  tem- 
porary restraining  order,  as  prayed  for,  and 
at  the  trial  of  the  cause  granted  an  injimction 
pen)ettialiy  enjoining  the  directors  of  the 
co:yuration  from  collectiug  such  asseiismeut. 


This  action  of  the  court  has  been  attacked  t7 
appeal,  but  there  has  been  no  question  raised 
as  to  the  disposition  of  the  application  for  the 
appointment  of  a  receiver.  It  appears  from 
the  record  that  the  former  board,  on  February 
28,  1800,  levied  an  assessment  on  the  capita) 
stock  of  the  corporation.  That  assessment 
was  paid  by  some  of  the  atoclcholders,  and 
others  brought  suit  to  enjoin  its  collection,  and 
obtained  a  temporary  restraining  order,  pend- 
ing an  order  to  show  cause,  on  a  certain  day, 
why  a  temporary  injunction  should  not  issue, 
until  the  final  determination  of  that  suit  Aft- 
erwards another  board  of  directors  was  elect- 
ed, and  It,  on  November  20,  1890,  attempted, 
by  resolution,  to  rescind  the  assessment  of 
February  28th,  and  levied  the  assessment  In 
controversy  herein.  It  is  Insisted  for  the  ap- 
pellants that  the  former  assessment  was  in- 
valid on  the  ground  that  it  was  made  by  a 
usurping  board  of  directors.  The  question  of 
the  legality  of  the  board  which  made  that  as- 
sessment was  presented  in  the  case  of  Coit 
T.  Freed  (decided  at  the  present  term)  49  Pac. 
633,  and  we  there  held  that  the  board  was 
lawfully  constituted;  and  in  Chandler  v.  Mill- 
ing Co.  (also  decided  at  the  present  term)  49 
Pac.  53a,  we  held  that  the  former  assessment 
was  valid.  The  decisive  question  to  be  con- 
sidered In  this  case,  therefore.  Is  whether  a 
new  assessment  can  be  levied  on  the  cai^ial 
stock  of  a  private  corporation  in  this  state  be- 
fore the  powers  of  the  corporation  are  ex- 
hausted for  the  collection  of  an  outstjinding 
a<ise.<;snient,  when  its  collection  has  been  re- 
strained temporarily  in  another  suit  pending 
an  order  to  show  cause  why  a  temporary  in- 
junction should  not  issue.  Counsel  for  the 
apjiellants  contend  that  the  restraining  order 
issued  to  enjoin  the  collection  of  the  asses.s- 
ment  of  Februaiy  28,  1890,  was  in  full  force 
on  November  20,  1890,  when  the  last  one  was 
made,  and  that  it  was  as  effectual,  under  our 
statute,  to  prohibit  the  collection  of  the  for- 
mer assessment,  as  a  perpetual  injunction, 
and  rliat.  therefore,  the  last  one  was  properly 
levied,  and  was  valid,  even  though  the  former 
was  not  properly  rescinded.  Section  2370, 
Comp.  Laws  Utali,  1S88,  provides:  "No  assess- 
ment siiall  be  levied  while  a  portion  of  a  pre- 
vious one  remains  unpaid,  unless:  1.  The 
IKtwer  of  the  corporation  has  been  exercised 
in  accordance  with  the  provisions  of  tills 
c'iiapter  for  the  purpose  of  collecting  such  pre- 
vious assessment.  2.  The  collection  of  such 
previous  assessment  has  been  enjoined."  Un- 
der these  provisions,  no  subsequent  assess- 
ment can  be  levied  until  the  power  of  the  cor- 
poration has  been  exercised  to  collect  any 
previous  one  which  remains  unpaid,  unless  the 
collection  of  such  previous  asse.ssment  has 
been  enjoined.  This  doubtless  means  that 
when  Its  collection  has  been  prohibited  by  in- 
junction, so  that  the  assessment  can  be  of  no 
avail  to  the  corporation,  then  another  assess- 
ment may  be  levied,  ond  In  such  event  it  re- 
<iulres  no  action  of  the  board  to  rescind  the 
former  one.     Where,  however,  a  resiruiuini; 
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order  Is  Issued  pending  an  order  to  show  cause 
why  a  temijorary  Injunction  should  not  issue 
until  the  final  determination  of  the  suit,  It 
does  not  affect  the  validity  of  the  assessment, 
but  simply  suspends  the  power  to  collect  It, 
tmtll  the  date  lixed  for  the  hearing  on  the  or- 
der to  show  cause.  If  upon  the  date  so  fixed 
there  Is  no  appearance  of  the  parties,  and  no 
continuance  of  the  hearing  of  the  motion  for 
the  injunction,  the  restraining  order  falls  with 
the  motion,  and  the  restraint  upon  the  col- 
lection of  the  assessment  Is  at  an  end.  Under 
such  circumstances  It  requires  no  order  of 
court  to  dissolve  the  restraining  order.  Its 
life  ceases  with  that  of  the  motion,  for  such 
an  order  is  not  intended  as  an  injunction  pen- 
dente lite,  and  is  not  an  injunction  within  the 
meaning  of  the  provision  of  the  statute  above 
quoted.  San  Diego  Water  Co.  v.  Pacific 
Ck)ast  Steamship  Co.,  101  Cal.  216,  35  Pac. 
651;  Hicks  v.  Michael,  15  Cal.  107.  In  thU 
case  it  appears  from  the  record  that  the  re- 
straining order  In  question  was  Issued  on  Jan- 
uary 30,  1895,  and  the  order  to  show  cause 
was  made  returnable  on  March  2d  of  the 
fiame  year,  and.  while  it  is  insisted  for  the 
appellants  that  such  order  was  still  in  force 
on  November  20,  1806,  when  the  last  assess- 
ment was  levied,  there  is  nothing  In  the  record 
to  show  how,  or  by  what  action  or  authority, 
It  was  continued  In  force.  In  the  absence  of 
any  such  showing,  we  most  assume  that  the 
order  remained  in  force  only  until  the  time 
fixed  for  the  hearing  of  the  order  to  show 
cause.  Such  being  the  case,  there  was  no  re- 
straint on  the  board  of  directors  to  prohibit 
them  from  exercising  the  power  of  the  corpo- 
ration to  collect  the  assessment  of  February 
28,  1896,  and  therefore  the  asses.'^ment  which 
the  board  levied  on  November  20th  of  that 
year,  while  a  portion  of  the  former  one  re- 
mainefl  uncollected,  was  null  and  void.  The 
attempt  to  rescind  the  former  assessment  can- 
not avail  the  appellants,  because,  nnder  the 
circumstances  disclosed  by  the  record,  the  di- 
rectors bad  no  authority  to  release  a  portion 
of  the  8tocklK>lders  from  the  payment  of  an 
assessment  after  others  had  paid  the  amount 
levied  on  their  stoclc.  To  uphold  such  action 
under  such  circumstances  would  be  to  counte- 
nance a  breach  of  trust  on  the  part  of  the  di- 
rectors of  a  corporation.  The  Injunction  In 
this  case  was  properly  granted.  The  Judg- 
ment is  afllrmed. 

MIXKK,  J.,  and  CHERBY,  District  Judge, 
concur. 


HULL  V.  VINING  et  al. 
{Supreme  Court  of  WashinRton.    July  13,  1897.) 
Vacatixo  JcnoMEXT—  Excusabi.f  Neolect— Dig- 

CBBTioN— Assumption   of  Moktoaoc— Kkal'd. 

1.  Where  a  deficiency  judgment  In  foreclosure 
was  entered  against  defendant,  who  had  a  meri- 
torious defense,  which  he  failed  to  interpose  be- 
cause he  was  led  by  pInlntifFs  attorney  to  suppose 
that  no  personal  judgment  would  be  entered 
against  him,  he  was  entitled  to  hare  it  vacated 


with  leave  to  answer  on  ilie  ground  of  "excusable 
neglect,"  under  2  Hill's  Ann.  St.  §  221. 

2.  Under  2  Hill's  Ann.  St.  |  221,  proriding  that 
the  court  may,  on  affidavit  showing  good  cause, 
relieve  a  party  from  a  judgment  talcen  against 
him  through  his  mistake,  inadvertence,  surprise, 
or  excusable  neglect,  though  the  application  for 
relief  is  addressed  to  the  discretion  of  the  court, 
it  ranst.  in  a  plain  case,  grant  relief. 

3.  Where  it  was  agreed  that  the  purchaser  of 
mortgaged  premises  should  not  assume  the  mort- 
gage, and  the  grantor  prepared  a  deed  without 
aRsumpfinn  clause,  which  the  grantee  apiiroved, 
but  before  execution  the  grantor  inserted  such 
clause,  and  the  grantee  accepted  the  deed  in  rcli- 
auce  on  his  former  examination  without  reading 
it,  and  did  not  di.spover  the  fraud  for  two  years, 
when  the  grnntor  had  removed  from  the  state, 
the  farts  constituted  a  defense  to  a  suit  to  hold 
him  personally  liable  for  payment  of  the  mort- 
gage. 

Appeal  from  superior  court.  Pierce  county; 
John  C.  Stallcup,  Judge. 

Suit  to  foreclose  a  mortgage  by  Aurellus 
B.  Hull  against  Ualph  T.  Vlnlng  and  others. 
From  a  deficiency  Judgment  against  defend- 
ant Truman  W.  Enos,  and  from  an  order 
denying  his  motion  to  vacate  the  same,  he 
appeals.     Reversed. 

Stiles  &  Stevens,  for  appellant  Muny 
&  Scott,  for  respomlont. 

GORDON,  J.  The  respondent  brought 
suit  in  the  superior  court  of  Pierce  county  to 
foreclose  a  mortgage  upon  certain  real  prop- 
erty therein  situated,  ^ven  to  secure  a  note 
executed  by  Ralph  T.  Vlnlng  and  wife,  for 
the  sum  of  $3,500  and  interest  In  the  fore- 
closure suit  the  appellant  Truman  W.  Enos, 
was  made  a  party  defendant  under  the  alle- 
gation that  he  had  purchased  the  mortgaged 
property  subsequent  to  the  execution  of  the 
mortgage  "for  a  good  and  valuable  consid- 
eration, a  part  of  which  was  the  assumption 
of  said  mortgage,  which  mortgage  debt  said 
defendant  Truman  W.  Enos  agreed  to  pay, 
and  said  agi'eement  was  incorporated  in  and 
made  a  part  of  the  deed  of  purchase."  On 
October  13,  1896,  the  default  of  appellant 
was  entered,  and  on  the  same  day  a  decree 
of  foreclosure  and  sale  was  also  entered  for 
the  sum  of  $4,321.27  exelusive  of  costs.  On 
November  16,  1896,  the  mortgaged  premises 
were  sold  for  the  sum  of  $3,500,  the  respond- 
ent becoming  the  purchaser.  On  November 
24,  1806,  a  deficiency  Judgment  was  enter- 
ed against  appellant  for  the  sum  of  $858.96. 
About  December  1,  1896,  the  appellant  upon 
notice,  moved  the  lower  court  to  vacate  and 
set  aside  the  default  and  Judgment,  and  for 
leave  to  answer  in  the  action.  This  motion 
was  based  upon  files  In  the  foreclosure  suit 
and  his  own  affidavit  In  the  afildavlt  it  Is 
stated  that  the  summons  and  complaint  was 
served  upon  him  on  August  7,  1806.  Refer- 
ring to  that  portion  of  the  deed  above  set 
out  alleging  appellant's  assumption  of  the 
mortgage  debt  he  states  in  the  affidavit  that 
he  never  assumed  or  agreed  to  pay  the  mort- 
gage debt  or  any  part  thereof.  "And  It 
was  thereupon  expressly  understood  and 
agreed  between  said  Vining  and  this  affiant 
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that  the  deed  from  said  Ylulng  to  this  affiant 
should  be  a  warranty  deed,  except  that  Vln- 
ing  -would  not  warrant  against  plaintiff's 
said  mortgage,  and  one  other  subsequent 
uioi-tgage  for  the  sum  of  $1,(KX),  which  sum 
was  a  lien  upon  said  premises,  but  that  the 
siild  deed  should  show  by  Its  terms  that  It 
was  made  subject  to  said  two  mortgages; 
and  It  was  further  expressly  agreed  be- 
tween said  VIning  and  this  affiant  that  this 
affiant  would  not  assume,  and  that  the  deed 
of  said  VIning  to  this  affiant  should  not  con- 
tain any  words  whereby  this  affiant  would 
appear  to  assume,  the  payment  of  said  mort- 
gages, or  either  of  them,  or  any  part  there- 
of. That  thereupon,  and  about  August  29, 
1892,  said  VIning  caused  to  be  prepared, 
ready  for  signature  and  acknowledgment,  a 
proper  warranty  deed  for  said  premises  In 
accordance  with  the  agreement  theretofore 
made  between  said  Vinlug  and  this  affiant, 
and  saljj  VIning  on  said  last-mentloneil  day 
submitted  said  deed  to  this  affiant  for  his 
approval,  and  thereupon  this  affiant  approv- 
ed the  same,  and  agreed  to  accept  it  when 
executed  and  acknowledged  by  said  VIning 
and  his  said  wife,  and  returned  it  to  said 
VIning  for  execution  and  acknowledgment. 
That  thereupon  said  Vinlng  and  his  said 
wife,  on  said  30th  day  of  August,  1892,  exe- 
cuted and  acknowledged  said  deed,  and  de- 
livered said  deed  to  this  affiant,  and  affiant 
thereafter,  and  on  the  8th  day  of  Septem- 
ber, 1892,  caused  the  same  to  be  recorded. 
That  after  the  time  when  said  VIning  took 
said  deed  for  the  purpose  of  executing  and 
acknowledging  it,  after  having  exhibited  It 
to  this  affiant  for  his  approval,  and  before 
the  time  when  said  A'ining  delivered  said 
deed  to  this  affiant,  said  Vinlng,  without  the 
knowledge  or  assent  of  this  affiant,  and  in 
violation  of  the  terms  of  the  agreement  for 
the  sale  of  said  premises  then  existing  be- 
tween himself  and  this  affiant,  and  surrepti- 
tiously, and  for  the  purpose  of  defrauding 
this  affiant,  caused  the  words,  'which  said 
mortgage  the  grantee  herein  assumes  and 
agrees  to  pay,'  to  be  written  and  interllne<I 
in  said  deed  next  after  the  words,  'and  due 
Oct.  19,  1892,'  and  said  Vinlng  caused  said 
words  to  be  so  skillfully  written  and  Inter- 
lined In  said  deed  that  this  affiant,  who  be- 
lieved that  said  Vinlng  would  execute  and 
deliver  said  deed  to  him  in  the  form  pro- 
posed to  and  approved  by  him,  as  aforctaid, 
was  deceived  and  misled,  and  did  not  read 
over  the  body  of  said  deed  when  the  same 
was  delivered  to  him,  and  received  and  ac- 
cepted said  deed  supposing  and  believing 
that  It  was  the  deed  projiosed  to  him  for  his 
approval,  and  in  the  same  form,  and  none 
other.  Tliat  this  affiant  did  not  discover 
the  fact  that  said  words  had  been  written 
and  interlined  in  said  deed  until  about  the 
6th  day  of  April,  189.'),  when  the  said  Vin- 
lng and  wll'e  had  removed  from  the  state  of 
AVnshington.  and  become  residents  of  the 
state  of  California,  where  they  now  reside. 


That  this  affiant  would  not  have  accepted 
said  deed  from  said  Vinlng,  and  would  not 
have  become  the  purchaser  of  said  premises 
at  all,  had  he  known  that  said  deed  contain- 
ed said  written  in  and  interlined  words,  and 
bad  he  not  relied  upon  said  VIning,  and  be- 
lieved that  he  would  execute  and  deliver  said 
deed  In  the  form  approved  by  this  affiant  aa 
hereinbefore  stated."  In  connection  with  the 
appUcatlon  to  vacate  and  set  aside  the  de- 
fault and  Judgment,  appellant  tendered  and 
exhibited  an  answer  to  the  complaint  of  fore- 
closure embracing  substantially  the  matter 
set  forth  in  the  affidavit.  In  his  affidavit  ai>- 
pellant  states  as  a  reason  why  he  had  not  in- 
terposed the  defense  timely  tliat  be  had  had 
frequent  conver-Mitlons  with  one  of  the  attor- 
neys for  the  respondent.  In  which  conversa- 
tions he  had  informed  said  attorney  "of  all 
tlie  facts  and  circumstances  connected  witli 
affi]tut's  purchase  of  said  mortgaged  prem- 
ises," and  that  by  reason  of  such  t'aois  he 
was  not  bound  to  pay  tlie  mortgage  debt,  and 
also  that  he  would  not  pay  the  sjiuie,  "and 
would  defend  any  action  which  plaintiff  might 
bring  against  him  on  said  alleged  assumi>- 
tlon  by  him  of  said  debt";  that  thereupon 
he  requested  the  attorney  not  to  make  him  a 
party  to  the  foi-edosure  suit,  but  tliat  Just 
before  commencing  the  action  the  attorney 
stated  to  him  that  it  would  be  necessary,  "in 
order  to  clear  the  record  title ,  of  sjiid  mort- 
gaged premi.ses,  that  affiant  be  made  a  party 
to  said  action,  but  that,  although  he  would 
be  made  such  party,  he  would  be  protected 
against  iK>rsonal  liability  therein'*;  that  it 
was  thereupon  agreetl  between  them  that  the 
affiant  should  not  api)ear  in  the  action,  or  file 
any  answer  therein,  and  tiiat  no  Judgment 
for  any  deflciency  should  be  taken  agaim'- 
him;  that  he  relied  uiwn  said  agi^ecmen 
made  by  said  attorney,  and  did  not.  solely 
for  that  reason,  apijear  in  said  action,  or  flle 
any  answer,  or  in  any  manner  defend  the 
same;  that,  but  for  such  statement  and  agree- 
ment of  said  attorney,  he  should  have  appear- 
ed in  said  action,  and  would  have  defended 
the  same,  and  would  have  filed  his  answer 
therein  In  sul)stance  the  same  as  the  proposed 
answer  which  he  presented  to  the  court  in 
connection  with  the  appMcation. 

In  opposition  to  apiiellant's  affidavit,  re- 
spondent produced  the  affidavit  of  his  attorney. 
In  wiilcii  the  attcirncy  stnftHi  tliat  "he  never 
had  any  convcrsiilion  with  tlie  defendant  Kuos 
relative  to  how  tiie  said  Knos  came  to  assume 
and  agree  to  pay  said  luortgajre  debt,  nor  how 
the  assniuptlon  clause  came  to  he  made  a 
part  of  the  deeil  of  purchase  from  the  said  de- 
fendants, N'iuiup!,  to  the  sjiid  Ends,  nor  any- 
thing concerning  said  transaction."  And,  fur- 
ther,  "tiiat  the  conversation  had  by  him  with 
the  defendant  Knos  rel.-itiug  to  .vai<l  niortgag<> 
debt  was  in  regard  to  tlie  payment  of  the  in- 
terest due  thereon,  and  the  payment  of  city 
and  county  taxes  for  the  y<>ars  ]S!)2.  189". 
1S!)4,  and  ISO,".,  which  tlie  siild  ICuos  allowe;! 
to    become   dclin<iueut";    that    after    several 
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promises  on  the  part  of  said  Enos  to  pay  said 
taxes  and  Interest  he  "finally  absolutely  re- 
fused to  do  so,  but  said  that  he  would  like  to 
t-orrespond  direct  -with  the  mortgagee  relative 
to  a  settlement  of  the  whole  matter  without  a 
suit,"  and  asked  affiant  to  delay  foreclosure 
proceedings  until  he  could  so  write  the  mort- 
gagee, who  Is  now  the  plalntltE  In  this  action; 
also  that  he  never  at  any  time  had  agreed 
not  to  take  a  personal  Judgment  against  the 
defendant  Enos,  nor  was  there  any  agreement 
or  understanding  of  any  kind  whatsoever  rela- 
tive to  afflant*s  so  doing,  or  relative  to  appel- 
lant's not  appearing  in  said  action,  or  filing 
any  answer  therein,  and  that  there  was  noth- 
ing whatsoever  said  in  relation  thereto.  The 
court  having  denied  appellant's  motion  to  va- 
cate the  judgment,  he  has  appealed  from  such 
order  and  from  the  deflclcncy  Judgment. 

Respondent  urges  that  appellant  has  mis- 
taken his  remedy,  and  that  the  procedure  to 
vacate  the  Judgment  should  have  been  by  pe- 
tition agreeably  to  title  14  of  2  Hill's  Ann.  St., 
and  not  by  motion  and  affidavit  under  section 
T21.  He  Insists  that  the  ground  upon  which 
the  present  apiJication  Is  urged  Is  "frattd  prac- 
ticed by  the  successful  party  In  obtaining  the 
Judgment,"  and  not  the  "mistake,  Inadver- 
fence,  surprise,  or  e.Kcusnble  neglect"  of  the 
moving  party.  It  appears  that  a  similar  ob- 
Jetrtion  was  Interposed  In  the  lower  court,  but 
the  record  does  not  disclose  that  It  was  ape- 
ciflcally  ruled  upon,  and  we  are  unable  to  say 
whether  the  application  to  vacate  was  denied 
uiiou  the  supposition  that  it  was  without  Ju- 
risdiction, or  because  the  court  was  not  satis- 
fled  with  the  showing  itpon  the  merits.  But, 
in  any  event,  It  Is  re.'^pondent's  right  to  be 
heard  upon  the  objection  in  this  court.  It 
might  often  be  difficult  to  say  whether,  upon 
a  given  showing,  the  case  was  one  of  "fraud 
practiced  by  the  successful  party,"  or  whether 
the  Judgment  was  the  result  of  the  "excus- 
able neglect"  of  the  defendant.  Considering 
the  nature  of  the  relief  souglit,  and  the  object 
to  be  attained,  the  court  ought  not  to  Indulge 
In  any  refined  distinctions  which  might  In 
:iiany  cases  amount  to  a  denial  of  justice,  and, 
Indeed,  we  think  that  not  Infrequently  either 
niethoil  of  procedxire  would  be  permissible.  In 
the  present  case,  however,  we  think  It  not  un- 
fair to  suppose  that,  without  any  Intention  to 
mislead,  deceive,  or  practice  fraud  upon  the 
appellant,  the  learned  counsel  for  the  respond- 
ent may,  In  his  conversations  with  appellant,— 
and  It  appears  there  were  several  of  them,— 
have  led  the  appellant  to  suppose  that  no  per- 
sonal Judgment  would  be  taken  against  him  In 
the  action.  We  are  not  disposed  to  think  that 
it  was  a  imrt  of  the  purpose  of  learned  coun- 
sel to  mislead  appellant,  and  yet  wo  are  con- 
vinced that  such  was  the  effect.  We  more 
readily  incline  to  that  view  from  the  fact  that 
the  application  to  vacate  discloses  a  merito- 
rious defense,  and  was  seasonably  made.  It 
followed  as  soon  as  It  was  ascertained  that  the 
mortgaged  property  had  sold  for  an  amount 
Insufficient  to  pay  the  debt.    We  are  uuable 


to  discover,  from  the  circumstances  of  the 
case,  how  appellant  could  have  expected  to 
gain  any  advantage  by  allowing  a  Judgment 
to  be  entered  against  him  before  coming  for- 
ward with  his  defense.  On  the  contrary,  his 
whole  course  comports  with  the  theory  that  he 
did  not  anticipate  the  entry  of  a  Judgment. 
In  this  view  the  case  is  clearly  not  one  where 
Judgment  has  been  entered  as  a  result  of 
"fraud  practiced  by  the  successful  party,"  but 
rather  where  It  has  resulted  from  the  "excus- 
able neglect"  of  the  moving  party,  and  the 
record  presents  a  proper  case  for  relief  under 
section  221,  supra.  Woodward  v.  Backus,  20 
Cal.  138;  Hiiart  v.  Goyeneche,  56  Cal.  429., 
Respondent's  counsel  further  urges  that  up- 
on the  merits  the  application  was  addressed 
to  the  sound  discretion  of  the  trial  court.  This 
must  be  conceded,  but  the  discretion  to  be 
exercised  In  such  cases  Is  a  legal,  and  not  an 
arbitrary,  dLscretlon.  The  supreme  court  of 
California,  speaking  through  Mr.  Justice  San- 
derson, In  Bailey  v.  Taaffe,  29  Cal.  424,  well 
Bald:  "The  discretion  Intende<l,  however,  Is 
not  a  capriciotis  or  arbitrary  discretion,  but 
an  Impartial  discretion,  guided  and  controlled 
in  Its  exercise  by  fixed  legal  principles.  It  Is 
not  a  mental  discretion,  to  be  exercised  ex 
gratia,  but  a  legal  discretion,  to  be  exercised 
In  conformity  with  the  spirit  of  the  law,  and 
In  a  manner  to  subserve,  and  not  to  Impede 
or  defeat,  the  ends  of  substantial  Justice.  In 
a  plain  case  this  discretion  has  no  office  to 
perform,  and  Its  exercise  is  limited  to  doubtful 
caws,  where  an  Impartial  mind  hesitates."  In 
the  ijresent  case,  If  the  facts  alleged  In  the  an- 
swer exhibited  at  the  hearing  of  this  apiilica- 
tlon  are  true,  they  constitute.  In  our  Judgment, 
a  valid,  legal  defense  to  any  personal  claim  of 
the  mortgagee  against  the  appellant.  It  is  also 
true  that,  imless  an  opportunity  is  aflfonled  the 
appellant  to  assert  It  In  the  foreclosure  pro- 
ceedings, the  defense  Is  lost  to  him  forever. 
If  It  were  a  mere  matter  of  counterclaim, 
where  the  facts  authorized  an  independent 
cause  of  action,  or  entitled  the  party  to  some' 
other  adequate  remedy,  we  should  hesitate  be- 
fore granting  an  application  of  this  duiracter. 
But  here  It  is  apparent  that,  If  his  application 
Is  denied,  appellant  will  be  forever  barred 
from  asserting  or  claliuiug  any  legal  benefit 
of  the  facts  alleged  In  the  answer  to  exist. 
And  In  this  connection  we  note  that  the  right 
to  a  personal  judgment  against  appellant  is 
not  because  of  any  contract  entered  Into  be- 
tween himself  and  the  mortgagee,  nor  Is  It 
based  upon  any  consideration  moving  from 
the  mortgagee  to  the  appellant.  While  this 
does  not  afford  a  legal  objection  to  rcstwnd- 
enfs  (!lalm  for  a  personal  judgment,  based  up- 
on the  assumption  clause  of  the  deed  to  appel- 
lant. It  Is.  however,  a  circumstance  which  we 
thluk  mny  rightly  be  eonsldeivd  in  disposing 
of  an  application  which,  in  its  nature,  Is  ad- 
dressed to  the  equitable  consideration  of  the 
court.  The  rule  In  cases  of  this  character 
seems  to  be,  and  of  right  ought  to  be,  that 
"where  there  Is  a  showing,  not  manifestly  in- 
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BuBielcnt,  the  court  should  be  libural  in  the 
exercise  of  Us  discretion  In  furtherance  of  jus- 
tice." Hayne,  New  Trials  &  App.  §  347,  and 
cases  there  cited.  In  the  present  case  It  seems 
dear  from  the  record  that  the  appellant  has  a 
meritorious  defense  to  the  claim  for  personal 
judgment  agaituit  him.  It  is  also  certain  that 
ills  application  to  open  the  default  was  sea- 
sonably made,  and  that  the  granting  of  It 
will  work  no  grievous  hardship  to  the  resiwnd- 
ent  We  think,  therefore,  that  the  duty  of 
the  lower  court  was  plain,  and  that  the  appli- 
cation sliould  liave  been  gi'anted.  To  the  end 
tliat  Justice  may  be  done,  the  order  and  Judg- 
ment appealed  from  will  be  reversed,  and  the 
cause  remanded,  with  direction  to  the  Iowct 
court  to  permit  the  answer  of  appellant  to  be 
filed. 

RCOIT,  C.  J.,  and  RKAVIS,  AXDEUS,  and 
DUNBAIt,  JJ.,  concur. 


DIXON  V.  BAUSMAX.i 
(Suprone  Court  of  Washiugton.    July  8,  1807.) 

iNTBRKOOATORfES    TO    JCRT  —  CoXCLUblVENESS  OP 

Amsweus— Master  and  Servant — CoN- 

THIBUTORT    NeULIUENCF.. 

1.  Where  defendant  submitted  interrogatories 
to  the  jury,  he  could  not  question  the  correctness 
of  tlieir  answerH  on  the  ground  that  tliere  was 
testimony  on  the  points  submitted  sufficient  to 
sustain  the  jutlgment. 

2.  Where  an  employ^,  while  standing  on  a  box 
on  the  top  of  a  constrxiction  car,  was  tlirowu 
down  and  injured  hy  the  breaking  of  a  trolley 
wire  which  he  was  tightening  with  a  block  and 
taclcie,  of  the  rotten  condition  of  which  he  was 
i"iiorant,  and  the  apparatus  useil  by  him  was 
furni8hc<l  by  his  employer,  and  commonly  nscd 
for  the  iinrpose,  he  was  not  guilty  of  <'ontrihn- 
tory  negligence  as  matter  of  law,  though  he  could 
have  tighiened  the  wire  by  standing  on  tlie  car, 
and  increased  the  risk  by  standing  on  the  box. 

Appeal  from  superior  court.  King  county; 
O.  Jacobs,  Judge. 

Action  by  Samuel  Dixon  against  Frederick 
Bausman,  as  receiver  of  the  Ualnier  I'ower  & 
Hallway  Company.  From  a  judginout  in  favor 
of  pbiintlCf,  defendant  appeals.     Aillnned. 

Bausman,  Kelleher  &  Emory,  for  appellant. 
John  E.  Humphries,  William  E.  Humplirey, 
E.  P.  Edsen,  and  Remsberg  &  Atkinsou,  for 
respondent. 

DUNB-iR,  J.  Tills  Is  a  case  of  personal  In- 
Jury  sustained  by  the  plaintiff,  while  hi  the 
employ  of  the  defendant,  by  the  breakmg  of  a 
trolley  wire  which  he  was  attempting  to  draw 
Into  position  by  means  of  a  block  and  tackle. 
The  span  wire,  which  stretched  from  poles  on 
the  side  of  the  street  to  the  trolley  wire,  had 
liccome  unfastened  from  tlie  trolley  wire  at  a 
curve,  in  consequence  of  which  the  trolley  wire 
Imd  sagged,  while  the  span  wire  had  fallen 
upon  the  ground.  It  was  in  pulling  the  trolley 
wire  out  to  its  proper  place  so  that  the  .span 
wire  might  meet  and  lie  fastened  to  it  that  the 
phiintlff  was  injm-ed  by  the  break.     There  Is 

iBehearing  pending. 


no  question  that  the  injury  was  inflicted,  and 
that  it  was  severe  enough  to  warrant  the 
amount  of  Judgment  obtained,  testimony  show- 
ing conclusively  that  tlie  plaintiff,  by  reason  of 
the  accident,  had  permanently  lost  the  u.se  of 
his  lower  Ihubs,  and  that  he  sustained  numer- 
ous other  injuries.  There  is  no  error  alleged 
In  the  instructions  of  the  Judge,  the  admission 
of  testimony,  the  refasal  to  admit  testimony, 
or  anything  of  that  kind,  but  the  real  a.ssign- 
meut  of  error  Is  the  refusal  of  the  court  to 
gi-ant  a  new  trial  on  the  ground  of  iusufliciency 
of  the  evidence  to  Justify  the  verdict.  There 
are  really  but  two  questions  in  this  case  for 
discussion:  First,  was  tliere  such  a  defect  in 
the  wire  as  the  master  would  be  responsible 
for?  And,  second,  was  the  respondent  guilty 
of  contributory  negligence?  Many  authorities 
are  cited  by  the  resjiondent,  and  some  few  by 
tlie  appellant,  to  maintain  their  respective  posi- 
tions, but  we  think  the  summary  of  tlie  law 
announced  by  the  appellant  may  be  accepted 
as  the  law  governing  a  case  of  this  kind,  viz.: 
First,  that  the  master,  on  the  one  hand.  Is  not 
an  Insurer  of  hLs  servant;  second,  the  master, 
on  the  other  liand,  owes  his  servant  a  reason- 
ably safe  place  to  work  in,  aud  reasonably 
safe  appliances  to  work  with;  third,  the  serv- 
ant, for  his  part,  owes  it  to  his  master  to  take 
no  uiuieces.«ary  risks  at  work;  fourth,  tlie  serv- 
ant a.ssuines  the  risks  ordinarily  inridcnt  to 
his  occupation;  fifth,  the  servant  InJurtHl  by  a 
defective  appliance  mast  show  that  the  master 
either  knew  of  the  defect  or  ought  to  have 
known  of  II  beforehand.  We  think  this  is  a 
fair  statement  of  the  law,  and  on  the  princi- 
ples herein  enunciated,  applied  to  the  testi- 
mony in  this  case,  the  right  of  the  respondent 
to  recover  damages  must  depend.  It  is  evi- 
dent from  the  testhnony  in  this  case  that  the 
pouudiug  out  of  kinks  in  the  trolley  wire  at  Ihe 
point  where  the  accident  hapiiened  had  weak- 
ened the  wire,  aud  was  the  cause  of  the  same 
breaking.  This  the  Jurj'  found  In  answer  to 
special  interrogatories,  aud  tliere  is  evidcnre  be- 
yond question  to  sustain  the  findings.  We 
think  there  is  also  evidence  that  tlie  knowledge 
of  these  defects  was  brought  home  to  tlie  man- 
agers of  the  company.  It  is  stoutly  c<mtended 
by  the  appellant  that  thLs  knowledge  was  not 
traced  to  the  company;  but,  outside  of  the  evi- 
dence in  the  case,  which  we  have  before  said 
we  think  was  sufficient  for  tlie  Jurj-  to  pasa 
upon,  the  defendant  submitted  certain  Inter- 
rogatories to  tlie  jm7,  among  whicli  was  inter- 
rogator}' No.  14,  viz.:  "Did  plaintiff  Dixon's 
employer  know  of  any  such  kinks  at  that 
place  V"  to  which  the  answer  was,  "Yes." 
Again,  the  same  question  is  answered  in  the 
same  way  In  interrogatory  No.  18.  The.se  in- 
terrogatories were  propounded,  as  we  have 
said,  by  the  defendant,  and  he  cannot  now 
question  the  correctness  of  the  answers  made 
by  the  jury  thereto.  If  the  establishment  of 
these  points  were  material  to  the  Judgment, 
and  there  was  no  testimony  upon  these  points 
which  would  be  sufficient  to  sustain  the  judg- 
ment, then  it  was  the  duty  of  the  defendant 
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(appellant)  to  have  moved  the  court  for  default, 
but,  having  submitted  these  questions  to  the 
Jury,  they  must  have  been  submitted  upon  the 
supposition  that  there  was  testimony  upon  the 
subject,  and  the  defendant  Is  bound  by  the  an- 
swer. The  same  thing  might  be  said  of  the 
alleged  rottMi  condition  of  the  wire,  but,  out- 
side of  the  finding  In  this  case,  there  was  di- 
rect and  positive  testimony  sufllclent  for  the 
Jury  to  act  upon  In  the  deposition  of  witness 
Newell  (page  146  of  the  record),  who  testified 
that  the  w^lre  from  Lake  Union  to  the  car  barn 
dear  down  town  either  was  rotten  or  of  bad 
construction.  The  Jury  also  foimd  that  the 
business  of  keeping  the  trolley  and  span  wires 
In  repair  on  this  line  of  railway  was  not  in- 
trusted to  Dixon  by  his  employer  up  to  the 
time  of  his  injuHe.<s;  that  it  was  not  a  part  of 
the  duties  of  Dixon  in  the  employment  of  the 
railway  company  or  its  receiver  to  do  work  re- 
pairing the  trolley  wire  or  span  wire  along  the 
line  of  the  railway;  but  tliat  he  was  specially 
ordered  or  requested  to  do  the  particular  re> 
pairing  where  he  received  his  injuries  by  Sup- 
erintendent Denny.  These,  It  may  be  said. 
were  also  Interrogatories  which  were  propound- 
ed by  the  defense,  and  the  findhig  of  the  Jury 
on  such  interrogatories  Is  final. 

We  have  examined  this  testimony  with  con- 
siderable care,  and  have  considered  that  tne 
only  close  question  In  the  case  is  the  alleged 
contributory  negligence  of  respondent.  It 
seems  that  in  repairing  this  wire  he  ran  a  con- 
struction car  along  the  track  to  the  place  where 
the  wire  was  broken,  and,  not  being  able  to 
reach  the  wire  and  fasten  It  from  the  top  of 
the  car,  he  placed  a  box  upon  the  top  of  the 
car,  and  It  was  from  this  position  that  he  fell 
when  the  wire  parted  and  struck  him,  and  It 
is  contended  by  the  appellant  that  he  unneces- 
sarily increased  his  peril  by  using  this  method 
of  fastening  the  wire;  that,  had  he  remained 
on  the  ground,  the  wire  would  not  have  .struck 
him;  and  several  Interrogatories  tending  to 
sustain  this  theory  of  the  case  were  propounded 
to  the  Jury,  and  it  is  contended  that  the  an- 
swers to  these  interrogatories  preclude  a  Judg- 
ment In  this  ease,  viz.  the  Jury  found  In  an- 
swer to  interrogatory  No.  11  that  he  could  have 
tightened  the  trolley  wire  sufficiently  for  the 
task  upon  which  he  was  then  employed  by 
standing  upon  the  top  of  the  car  at  the  time, 
and  not  upon  the  box;  and  that.  In  the  event 
of  the  breaking  of  the  trolley  wire  when  he 
was  srtandlng  on  the  box,  he  would,  in  all  likeli- 
hood, be  thrown  from  the  top  of  the  box  to 
the  street.  Interrogatory  No.  17  was  as  fol- 
lows: "Could  plaintiff,  Dixon,  have  done  this 
work  more  safely  by  standing  on  the  street,  and 
not  on  tbe  car  or  box,  while  drawing  the  trol- 
ley wire  hack  from  the  curve  by  the  block  and 
tackle?"  to  which  the  answer  was.  "Yes,  but 
could  not  complete  his  work."  The  Jury  also 
found  that  the  respondent  did  not  know  of  the 
rotten  condition  of  the  wire,  or  that  any  kinks 
had  been  hammered  ont  In  the  wire,  and  that 


he  did  not  know  of  the  faulty  condition  of  the 
wire  In  any  respect.  Interrogatory  No.  10, 
which  was  propounded  by  the  defendant,  was 
as  follow^s:  "Was  plaintiff,  Dixon,  in  tighten- 
ing the  Avlre  by  use  of  block  and  tackle,  to 
stand  upon  a  box  or  top  of  car  from  which  he 
was  thrown.  In  the  exercl.se  of  ordinary  care?" 
to  which  the  Jurj-  answered,  "Yes."  And,  out- 
side of  the  fact  that  we  before  Indicated,— tluit 
the  defendant  would  be  bound  by  the  answer 
of  the  Jury  on  interrogntorics  i>ropounded  by 
him,— we  thmk  the  whole  testimony  In  this 
case  shows  that  the  answer  was  warranted. 
This  was  the  apparatus  which  was  furnished 
by  the  company  for  mending  wires,  the  use  of 
which  It  sanctioned,  and  which  was  commonly 
employed;  and  unless  we  should  be  able  to 
find  that,  as  a  matter  of  law,  regardless  of 
the  opinion  of  the  Jury,  the  manner  of  plachig 
the  strain  upon  this  wire  constituted  negli- 
gence, we  would  be  bound  to  atiinn  this  case. 
The  witness  Alexander  testified,  in  substance, 
that  there  was  no  place  where  a  party  could 
stand  with  perfect  safety  while  mending  this 
wire,  and  that,  while  It  might  be  more  safe  to 
stand  below,  yet  he  could  not  stand  below  and 
complete  the  work;  that  he  could  stand  below 
and  draw  it  into  place,  but  could  not  stand  be- 
low and  make  the  tie;  and  it  was  doubtless 
in  contemplation  of  such  testimony  as  this  that 
the  Jury  answered  Interrogatory  No.  17  to  the 
effect  that  he  could  more  safely  do  the  woik 
by  standing  on  the  street,  but  tliat  he  could  not 
complete  the  work  from  such  position.  The 
testimony  of  John  Burroughs  (on  page  21,  state- 
ment of  facts)  is  to  the  same  effect,  viz.  that 
It  was  not  the  u.sual  way  to  do  tlie  work  to 
stand  on  the  ground,  and  that  it  could  not  be 
done  In  that  way,  but  that  the  workman  liad 
to  be  up  where  he  could  take  In  the  slack. 
The  testimony  of  the  respondent  was  to  the 
same  effect,  and  further  stated  that  It  was 
neces.sary  because  the  top  of  the  passenger 
car  would  not  be  high  enough  to  reach  the  trol- 
ley wire  and  to  work  on.  Of  cotu*se,  there  is 
conflicting  testimony  In  many  of  the  points  at 
issue  In  this  case,  but  the  only  duty  of  this 
court  is  to  ascertain  If  there  was  sufficient 
testimony  Introduced  by  the  respondent  to  sus- 
tain the  Judgment,  or  to  warrant  the  findings 
or  verdict  of  the  Jury,  and,  outside  of  tlie 
special  findings  on  the  subject  of  contributory 
negligence,  imder  all  the  testimony  in  this  case, 
we  are  unable  to  say  that  the  acts  of  the  re- 
spondent constituted  contributory  negligence, 
and  that,  as  we  before  said,  being  the  only 
question  which  we  deem  Important,  there  Is 
nothing  left  for  this  court  to  do  but  to  affirm 
the  Judgment.  The  fact  that  this  Is  an  action 
against  the  receiver,  and  will  constitute  the  re- 
spondent a  preferred  creditor,  does  not  change 
the  law  of  responsibility  of  either  the  appellant 
or  respondent.    Affirmed. 

SCOTT,  O.  J.,  and  ANDERS,  GORDON,  and 
REAVIS,  JJ.,  concur. 
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GBRMAN-AMERIOAN    8AV.     BANK     OF 

BURLINGTON,  IOWA,  t.  CITY  OK 

SPOKANE.' 

(Sapreme  Court  of  WaihinKton.    Jutr  9>  1897.) 

Cities— GeNBKAL  iNDBBTBDNSaS— PCBLIO IMPBOYS- 
MRNTS — GENEKAL    FcND — MANDAMUS   TO    CiTT 

Offioerb— Enforcbmest  of  Assessment. 

1.  A  city  canout  contract  a  general  liability 
when  It  has  reached  the  limit  of  its  indebtedness. 

2.  Where  a  city  has  no  power  to  contract  for 
certain  improTenients  to  be  paid  for  out  of  the 
general  fund,  it  cannot  be  made  liable  for  failure 
to  provide  a  special  fand  out  of  which  payment 
was  to  be  made. 

3.  A  contract  foi  certain  improvements  pro- 
vided that  the  city  would  at  once  levy  an  assess- 
ment on  the  property  to  be  benefited,  and  to  com- 
plete and  pay  the  same  to  the  contnictor,  and 
prosecate  the  levy  and  application  of  the  assess- 
ment without  delay.  Uehl,  that  warrant  holders 
under  such  contract  could  bring  mandamus 
■gainst  the  city  oflicers  to  compel  them  to  proceed 
to  collect  the  assessment. 

4.  Though  mandamus  will  lie  to  enforce  an 
assessment  to  create  a  fund  out  of  which  certain 
warrants  are  to  be  paid,  a  bill  in  equity  will  also 
He  to  enforce  and  protect  the  rights  of  the  par- 
ties. 

5.  The  city  is  not  liable  to  an  action  I>y  the 
liolders  of  warrants  issued  to  the  contractor  mak- 
ing the  improvements  under  such  contract,  where 
it  was  withm  the  power  of  the  ofBcers  of  the 
city,  of  its  own  motion  or  moved  thereto  by  inter- 
ested parties,  to  cause  the  costs  of  the  improve- 
ments to  be  collectfd,  so  as  to  make  possible  the 
payment  of  the  warrints  out  of  the  special  fund 
on  which  they  were  drawn. 

6.  Where  a  contract  for  public  improvements 
provided  for  an  assessment  to  pay  the  warrants 
drawn  in  favor  of  the  contractor,  the  city  council 
Iiad  no  risht  to  thereafter  provide  for  the  pay- 
ment of  the  assessments  In  installments  extend- 
ing over  a  period  of  years. 

Dunbar,  J.,  dissenting. 

Appeal  from  superior  court,  Spokane  coun- 
ty;  L.  H.  Prather,  Judge. 

Action  by  the  Genuan-Amerlcan  Saving 
Bank  of  Burlioston,  Iowa,  asalnst  the  city  of 
Spokane.  Judgment  for  plaintiff.  Defend- 
ant appeals.     Reversed. 

Plummer  &  Thayer,  for  appellant  Ken- 
nan  &  Balden,  for  respondent. 

SCOTT,  C.  J.  Plaintiff  brought  this  action 
to  recover  the  amount  due  on  certain  street- 
grade  warrants  orlKinnlly  Issued  to  one  Mas- 
Bey,  and  payable  out  of  the  Victoria  street 
grade  fund,  and,  having  obtained  a  general 
Judgment  apUnst  the  city  therefor,  the  city 
baa  appealed.  The  foundation  of  the  plain- 
tlfTs  right  of  action,  as  presented  in  the 
briefs,  was  the  delay  and  negligence  on  the 
part  of  the  city's  officers  in  providing  the 
fund.  The  court  also  found,  and  that  issue 
seems  to  have  been  presented  in  the  plead- 
ings, that  the  right  to  enforce  collection  of  the 
special  assessments  was  lost  The  appellant 
(defendant)  contests  this  finding,  but,  as  the 
respondent  does  not  seem  to  rely  on  it,  we 
will  not  look  Into  the  evidence  thereon  at  this 
time.  It  may  l)ecome  material,  however,  in 
the  ultimate  disposition  of  the  case,  and  will 
lie  referred  to  later. 

Questions  relating  to  the  character  and  en- 
forcement of  such  iiens  have  t>eea  before  the 
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court  upon  a  number  of  former  occaidona,  and 
our  decisions  thereon  tiave  in  an  Instance  or 
two  been  Inconsistent  and  conflicting.  It  is 
a  matter  of  conomon  knowledge  that  most  of 
the  cities  and  towns  here  are  heavily  bur- 
dened with  debt  aside  from  these  warrants, 
and,  furthermore,  that  there  is  a  large  amount 
of  this  class  of  paper  outstanding,  and  tbe 
question  of  the  general  liability  ot  such  mo- 
nlclpalties,  therefore,  is  of  ttie  utmost  impor- 
tance. Consequently,  ttie  gravest  respon.sibil- 
Ity  rests  upon  the  court  to  settle  and  deter- 
mine, as  far  as  possible,  the  principles  govern- 
ing such  liability,  if  It  exists,  with  certainty 
and  precision,  as  the  questions  are  presented. 
Owing  to  the  paramount  importance  of  the 
subject,  and  the  various  decisions  thereon 
heretofore  rendered,  nearly  all  of  which  are 
in  some  measure  Involved  in  this  and  one  or 
two  other  street-warrant  cases  submitted  and 
now  l>efore  us  for  our  consideration,  we  iiave 
deemed  It  advisable  at  this  time  to  review  to 
some  extent  some  of  the  cases  we  have  here- 
tofore decided  relating  thereto,  and  also  some 
cases  from  other  states  on  the  subject,  for  the 
purpose  of  definitely  settling.  If  possible,  a  few 
principles.  The  matter  may  also  call  for  a 
short  notice  of  some  other  kindred  questions 
discussed  m  those  cases  not  necessarily  in- 
volved in  this  one. 

In  Baker  v.  City  of  Seattle,  2  Wash.  576,  27 
Puc.  402,  the  court  held  that  such  warranta, 
payable  out  of  a  particular  fund,  could  not  be 
considered  as  a  general  municipal  liability 
with  reference  to  the  constitutional  lliuitatlon 
on  the  amount  of  Indebtedness  a  city  could 
contract.  There  was  no  thought  at  that 
time  that  they  ever  could  become  such  a  lia- 
bility here.  In  Soule  v.  City  of  SeatUe,  6 
Wash.  315,  33  Pac.  3S4,  1080.  the  court  held 
that,  where  a  city  had  reached  its  constitu- 
tional limit  of  indebtedness,  it  had  no  power  to 
render  itself  liable  for  the  cost  of  street  im- 
provements contracted  for  subsequent  there- 
to, although  the  city  failed  to  levy  an  assess- 
ment, and  provide  a  spechil  fund  to  pay  for 
such  improvements,  as  it  bad  contracted  to 
do.  The  principle  was  also  recognized  that 
where  there  was  a  lack  of  statutoi7  authority 
to  construct  such  Improvements  by  a  general 
tax,  or  from  the  general  funds  of  the  city,  or 
where  there  was  a  failure  to  acquire  Jurisdic- 
tion of  the  subject-matter,  there  could  be  no 
general  liability  established  against  the  dty 
in  any  way.  The  city  of  Seattle  had  power 
to  construct  such  improvement  under  its  char- 
ter by  a  general  tax.  The  city  of  Spokane 
has  that  power  (Stephens  v.  City  of  Spokane, 
11  Wash.  41,  39  Pac.  2(i6);  and  it  seems  to  be 
generally,  tliough  not  universally,  true  of  the 
vartous  towns  and  cities  of  the  state.  It  was 
also  said  In  Soule  v.  City  of  Seattle  that  an 
action  brought  to  establish  a  general  liability 
against  the  city,  where  there  had  been  a 
failure  to  provide  the  special  fund,  was  not  In 
the  nature  of  an  action  ex  delicto,  but  was  for 
a  breach  of  the  original  contract,  or  upon  an 
implied  agreement  on  the  part  of  the  dt)  to 
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pay  In  case  of  a  failure  to  provide  tbe  special 
fund,  where  there  was  no  express  provision 
in  the  contract  holding  the  city  generally  lia- 
ble. We  will  next  refer  to  the  case  of  Ste- 
phens V.  City  of  Spokane,  11  Wash.  41,  89 
Pac.  266,  where  a  Judgment  had  been  ren- 
dered In  faror  of  the  city,  upon  a  demurrer  in- 
terposed to  the  complaint,  and  the  cause  was 
reversed  here,  the  court  holding  that  the  delay 
upon  the  part  of  the  city  to  provide  the  special 
fund,  as  alleged,  was  suttlclent  to  establish  a 
general  liability.  There  was  no  contention 
that  the  city  had  lost  its  right  to  proceed  with 
the  assessments.  Thereafter,  In  Thomas  & 
Co.  V.  City  of  Olympla,  12  Wash.  463,  41  Pac. 
191,  the  court  discussed  and  distinguished 
the  cases  of  Soule  v.  Olty  of  Seattle  and  Ste- 
phens V.  City  of  Spokane,  supra,  and  held  that 
where,  in  the  case  of  a  contract  for  street  im- 
provements to  be  paid  out  of  a  particular  fund, 
the  city  had  undertaken  In  good  faith  to  collect 
the  assessment,  but  had  been  unable  to  do  so, 
owing  to  decisions  of  the  courts,  and  was  pro- 
ceeding to  make  a  new  assessment,  it  could  not 
be  held  liable  for  the  cost  of  the  improvements 
out  of  its  general  fund,  and  that  where  the  con- 
tract provided,  as  in  that  case,  tliat  the  contract- 
or would  look  only  to  the  special  fund,  be  had 
no  right  at  all  to  proceed  against  the  city  gen- 
erally for  the  negligence  of  its  offlcens.  When 
the  case  of  Stephens  v.  City  of  Spokane  was 
again  before  this  court  (14  Wash.  298,  44  Pac. 
.>41,  and  45  Pac.  31),  where  the  city  had  ap- 
pealed from  a  Judgment  rendered  against  it 
upon  the  trial,  the  court  held  that  delay  in 
providing  the  fund  was  not  sufficient  to  en- 
able the  plaintifT  to  recover  of  the  city,  but 
that  it  must  appear  that  there  was  a  loss  of 
power  to  further  prosecute  the  assessment, 
and  that  the  city  could  not  bind  itself  to  cre- 
ate the  fund  witbha  a  certain  time.  Whatever 
inconsistency,  if  any,  there  may  have  been 
between  these  two  cases,  is  immaterial  here. 
In  McEwan  v.  City  of  Spokane  (Wash.)  47 
Pa&  433,  the  court  held  that  where  the  city 
had  contracted  to  provide  the  fund  In  the 
shortest  possible  time  under  its  charter  and 
ordinances,  and  had  failed  to  do  so,  and  had  un- 
reasonably delayed  enforcing  the  assessments, 
it  was  liable  generally,  and  that  the  city,  and 
not  the  contractors,  must  look  after  the  as- 
sessment, and  enforce  Its  coUec-tioa.  The 
right  to  recover  was  placed  on  the  ground  of 
delay  alone.  There  was  no  contention  that 
the  statute  of  limitations  had  run  agninst  all 
of  the  special  assessments,  but  the  ri^ht  to  re- 
cover was  sustained  as  to  all  of  the  warrants, 
regardless  of  such  question.  In  Bank  of 
British  Columbia  v.  City  of  Port  Townsend 
(Wash.)  47  Pac.  890,  while  it  was  in  ellett 
held  that  an  action  would  lie  agninst  the  city 
where  there  was  a  failure  to  provide  the  fund, 
there  was  no  discussion  of  that  (luestlou.  The 
case  was  disposed  of  on  a  demiuTor  to  the 
complaint.  Although  the  complaint  alleged 
that  the  right  to  prosi>cute  the  assessments 
was  lost,  no  lmjK)rtanfe  was  attaciied  to  it. 
In  fact,  the  mooted  (iue.^tlons  were  other  than 


that,  as  the  opinion  shows,  and  it  was  held 
that  the  complaint  stated  a  cause  of  action. 
It  was  also  held  that,  unless  the  contract  was 
authorized  by  an  ordinance,  there  could  be  no 
recovery.  The  most  of  these  decisions  were 
by  a  majority  of  the  court  only.  The  case  of 
McEwan  v.  City  of  Spokane  is  in  straight  con- 
flict with  the  decision  rendered  in  Stephens 
V.  City  of  Spokane,  when  it  was  last  before 
the  conrt,  although  there  was  no  dhect  ex- 
pressed Intent  to  overrule  it,  and  the  same  is 
true,  but  not  in  so  great  a  degree  perhaps,  of 
the  case  of  Bank  of  British  Columbia  v.  Glty 
of  Port  Townsend. 

We  will  first  note  some  of  the  propositions 
npon  which  there  is  no  conflict  In  the  deci- 
sions, and  which  we  think  may  safely  be  re- 
gai-ded  as  settled  here.  One  is  that  there  can 
be  no  general  liability  contracted  or  establish- 
ed when  the  municipality  has  reached  the 
limit  of  its  indebtedness.  Baker  v.  City  of 
Seattle,  supra;  Soule  v.  City  of  Seattle,  su- 
pra; Winston  v.  City  of  Spokane,  12  Wash. 
524,  41  Pac.  888.  The  first  two  cases  held 
that  Indebtedness  of  that  character  was  not  a 
general  hidebtedness,  and  that  tlie  constitu- 
tional limitation  did  not  apply.  If  such  claims 
can  subsequently  become  general  liabilities 
against  mtmlciiwlltles,  serious  complications 
are  likely  to  arlse^  for  in  some  Instances  the 
debt  limit  would  undoubtedly  be  reached  be- 
fore all  of  such  claims  are  provided  for,  and 
there  might  be  some  question  as  to  which  of 
them  shoidd  be  entitled  to  priority.  If  the 
contract  in  terms  purported  to  bind  the  city 
generally,  and  was  lawfully  entered  into,  the 
question  should  be  determined  with  reference 
to  the  financial  condition  when  such  contract 
was  made  (West  v.  City  of  Chehalls,  12 
Wash.  309,  41  Pac.  171);  and  the  priority  of 
the  respective  times  of  execution  would  be 
controlling  In  determining  the  question  as 
between  the  various  contracts  where  only  a 
part  of  them  could  be  made  a  general  charge 
within  the  debt  limit.  Where  the  contract 
coutaltied  no  such  provision  or  no  binding 
provision  in  that  respect,  and  the  right  is 
foimded  on  a  breach  of  the  contract  In  fail- 
ing to  provide  the  fund,  a  different  question 
arises,  and  it  must  be  decided  with  reference 
to  the  time  either  when  the  delinquency 
arose  or  when  it  should  be  judicially  deter- 
mined. Unless  the  latter  time  governs,  there 
might  be  some  question  as  to  when  the  re- 
sponsibility for  the  unreasonable  delay  be- 
comes fixed,  especially  considering  the  fact 
that  the  city  could  not  bind  itself  to  provide 
the  fund  in  a  certain  time,  or  in  the  shortest 
possible  time,  as  has  been  sometimes  attempt- 
ed. Stephens  v.  City  of  Spokane,  14  Wash. 
298,  44  Pac.  541,  and  45  Pac.  31. 

Another  proposition  determined  Is  th.at, 
where  there  was  no  power  to  construct  the 
Improvements  in  the  flrst  instance  out  of  the 
general  fund,  the  city  caimot  be  made  llnl>le 
for  a  failure  to  provide  the  sijeclal  fuiul. 
I'lndley  v.  Hull,  13  Wash.  2.'?().  43  I'ac.  2.S. 
In  a  number  of  the  foregoing  ca^es,  one,  au.t 
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sometiinos  two,  members  of  the  court  dls- 
sented,  or  did  not  concur  in  the  opinion,  the 
grounds  of  disagreement  generallr  not  being 
stated,  and,  of  course,  they  are  not  i>articn- 
larly  important,  but  It  may  be  well  to  ob- 
serve that  It  was  occasionally  upon  some  point 
not  discussed  bi  the  opinion,  such  as  a  differ- 
ent construction  of  the  facts,  or  as  to  the  ap- 
plication of  the  principle  discussed  to  the 
case,  which  the  nonconcurrlng  members 
though  would  require  a  different  holding. 
There  may  have  been  no  disagreement  as 
to  the  law  announced  la  the  opinion. 

The  next  question  we  will  consider  Is  as 
to  whether  an  unreasonable  delay  in  col- 
lecting the  special  fund  is  sufficient  to  sus- 
tain a  general  recovery.  The  provision  in- 
volved in  this  case  is  as  follows:  "The  city 
of  Spokane  Falls  further  agrees  that  it  will 
proceed  at  once  to  levy  a  8t>eclal  tax  or  as- 
sessment upon  the  property  fronting  upon 
the  street  to  be  Improved  as  aforesaid,  for 
the  payment  o<f  the  sum  aforesaid,  and  to 
complete  the  same,  and  pay  the  sum  afore- 
said as  herein  provided;  and  the  city  ex- 
pressly covenants  and  agrees  that  It  will 
prosecute  the  business  of  levying  and  col- 
lecting said  special  tax  or  assessment  with- 
out any  delay  whatever  in  any  part  of  the 
proceedings,  and  within  the  shortest  time 
possible  under  its  charter  and  ordinances 
relating  thereto."  There  was  no  clause  in 
the  contract  In  terms  binding  the  city  gen- 
erally to  pay,  and  we  have  held  that  the  city 
could  not  bind  itself  to  provide  the  fund  in 
a  specified  time.  Stephens  v.  City  of  Spo- 
kane, 14  Wash.  298,  44  Pac.  541,  and  45  Pae. 
31.  So,  this  clause  did  not  add  very  much 
strength  to  the  contract,  for.  In  the  absence 
of  it,  the  city  officers  could  doubtless  be  com- 
pelled to  proceed  diligently  in  collecting  the 
fund.  We  have  held  also  that  the  warrant 
holders  could  mandamus  the  city  officers  to 
proceed  to  collect  the  assessment.  Soule  v. 
City  of  Seattle,  supra,  citing  Hlmmelmann  v. 
Cofran,  36  Cal.  411,  which  was  a  proceeding 
by  mandamus.  See,  also.  State  v.  City  of  Bal- 
lard (Wash.)  47  Pac.  970,  which  was  a  man- 
damus proceeding,  where  the  relator  was 
successful  in  obtaining  a  judgment  against 
the  city  officers  to  proceed.  Other  authori- 
ties sustaining  this  proi>osition  are  Reock  v. 
Mayor,  etc.,  33  N.  J.  Law,  129,  Wren  v.  City 
of  Indianapolis,  96  Ind.  206,  and  Elliott, 
Itoads  &  S.  p.  437;  and  more  might  be  cited. 
There  are  some  authorities  against  this  prop- 
osition, one  being  Match  Co.  v.  Powers,  51 
Mich.  145,  16  N.  W.  314,  where  it  was  held 
that  mandamus  is  not  adapted  to  cases  call- 
ing for  continuous  action,  but  only  to  en- 
force a  particular  act.  But  if  the  remedy 
by  mandamus  proves  inadequate  or  ineffect- 
ive, or  If,  for  any  other  reason,  the  proceed- 
ings conld  not  be  effectively  enforced 
through  the  regular  channels,  we  approve 
the  doctrine  laid  down  In  Soule  v.  City  of 
Seattle,  supra,  that  the  courts  could  make 
and  enforce  the  assessment.    There  Is  no 


reason  why  an  action  In  equity  could  not  be 
effectual  to  enforce  and  protect  the  rights  of 
all  parties.  Such  a  right  has  been  recog- 
nized and  enforced,  notwithstanding  the 
fact  that  mandamus  would  lie.  City  of 
Ijoulsville  V.  Hyatt,  5  B.  Mon.  199.  Proba- 
bly a  city  taxpayer  outside  of  the  particular 
assessment  district  could  mandamus  the 
city  officers  to  proceed  to  collect  the  special 
assessments  in  order  to  prevent  the  expense 
of  the  improvement  from  becoming  a  gen- 
eral charge  against  the  city  to  his  Injury, 
but,  as  between  such  taxpayer  and  the  war 
rant  holder,  justice  would  require  that  the 
burden  should  be  placed  on  the  latter,  for 
he  is  a  party  directly  and  primarily  Inter- 
ested. Such  outside  taxpayer  would  have 
no  voice  in  the  proceedings  originally,  un- 
less, perhaps,  where  the  contract  In  terms 
bound  the  city  generally.  He  would  have 
no  right  to  remonstrate  against  the  im- 
provement, as  is  usually  given  to  the  tax- 
payers in  the  district,,  and  would  not  be 
heard  to  contest  or  resist  the  contemplated 
action.  In  most  instances  where  the  liabil- 
ity of  the  city  has  been  sustained,  it  has 
been  on  the  ground  that  the  city  officers 
were  the  agents  of  the  entire  city,  and  that 
the  city  was  liable  for  a  failure  upon  their 
part  to  collect  the  fund.  The  decisions, 
however,  have  not  been  uniform  In  this  re- 
spect, for  in  some  cases  It  has  been  held 
that  the  city  officers  In  such  instances  are 
not  the  agents  of  the  entire  city,  but  simply 
the  agents  of  the  particular  district,  for  the 
purpose  of  carrying  into  effect  a  special  Im- 
provement concerning  the  district. 

An  investigation  of  the  decisions  elsewha% 
upon  the  subject  of  such  claims  shows  them 
to  Ije  in  hopeless  conflict  They  are  compli- 
cated also  by  the  varying  conditions  of  the  re- 
spective contracts.  In  some  instances  the  city 
had  power  to  construct  the  improvement  by 
a  general  tax.  In  others  the  power  was  lim- 
ited to  an  assessment  upon  the  property  liene- 
fltcd.  Some  of  the  contracts  contained  a  guar- 
anty that  the  city  would  provide  the  fund. 
In  some  cases  the  rights  of  the  contractors 
were  expressly  limited  by  the  contract  to  the 
special  assessment,  there  being  a  provision  that 
they  would  in  no  event  look  to  the  city  for  pay- 
ment, and  there  is  a  conflict  in  the  decisions 
here  also,  for  in  some  cases,  notwithstanding 
such  a  provision,  it  has  been  held  that  the  city 
was  liable  generally  where  the  fund  had  not 
been  provided  through  the  fault  or  negligence 
of  the  city  officers.  In  New  York  the  doc- 
trine of  a  general  municipal  liability  in  such 
cases  Is  recognized.  The  latest  case  from  that 
state  to  which  our  attention  has  been  called 
is  ReiUy  V,  City  of  Albany,  112  N.  Y.  80,  19 
N.  E.  508.  In  that  case  the  city  was  held 
liable  on  such  a  contract  for  an  unreasonable 
delay  In  collecting  the  special  assessments. 
There  are  a  number  of  New  York  decisions 
upon  this  subject,  and  we  shall  not  undertake 
to  review  them  all,  but  will  call  attention  to 
a  few  of  them  where  some  new  features  are 
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Paige,  596,  tiie  same  ruling  was  had.  It  waa 
said  that  the  local  tax  is  a  fund  which  has 
l>een  provided  by  the  legislature  to  reimburse 
the  corporation  for  the  expenses  of  an  Im- 
provement which  it  has  either  paid  or  become 
liable  to  pay.  And  If  the  corporation,  volun- 
tarlly  or  by  compulsion,  pays  such  expenses 
oat  of  Its  general  funds,  any  citizen  who  pays 
taxes  may  apply  to  the  proper  tribunal  to 
compel  the  corporation  to  cause  the  general 
fund  to  l>e  reimbursed  by  an  assessment  and 
collection  of  the  expense  of  such  Improvement 
from  the  owners  of  the  property  benefited,  or 
ont  of  the  property  itself,  as  authorized  and 
directed  by  the  charter."  There  may  have 
been  some  conflict  in  the  New  York  cases;  at 
least,  they  are  not  clearly  reconcilable.  In 
the  earlier  case  of  Uike  t.  Trustees,  4  Denio, 
620,  it  seems  to  have  been  held  that  there  was 
no  such  liability,  and  It  waa  intimated  that 
there  might  be  an  action  on  the  case  against 
the  city  officers  personally  for  a  failure  to  per- 
form theU:  duties.  Also,  see  Tone  v.  M.iyor, 
etc,  70  N.  Y.  157;  New  York  &  B.  S.  M.  & 
Lu  Co.  V.  City  of  Brooklyn,  17  N.  Y.  580:  and 
McCuUougb  V.  Mayor,  etc..  23  Wend.  408,— to 
the  same  effect  apr>arcDtly.  But  the  later 
cases  of  Reilly  t.  City  of  Albany,  supra,  and 
McCormack  v.  City  of  Brooklyn,  108  N.  Y.  40, 
14  N.  E.  808,  held  that  tliere  was  such  a  lia- 
bility, and  the  decisions  of  that  state  may  fair- 
ly be  said  to  support  the  doctrine.  In  Kansas 
the  doctrine  has  been  su'^talned.  In  City  of 
Atchison  T.  Byrnes,  22  Kan.  65,  the  city  was 
held  generally  liable,  citing  City  of  Leaven- 
worth v.  Mills,  6  Kan.  2SS,  and  City  of  Wyan- 
dotte V.  Zeltz,  21  Kan.  649.  See,  also.  City 
of  Atchison  T.  Leu  (Kan.  Sup.)  29  Pac.  467. 
The  force  of  these  decisions,  however,  as  au- 
thority here,  is  much  weakened  by  the  hold- 
ing that  the  contractor  had  no  other  remedy 
than  to  sue  the  city  generally.  The  right  to 
mandamus  tlie  board  to  enforce  making  the 
assessment  was  not  recognized  or  discussed. 
The  ciisos  took  tlie  view  also  that  the  city  was 
bound  In  the  fli-st  Instance,  and  that  the  pro- 
TLston  for  a.sses-sing  the  property  benefited  was 
Intended  to  reimburse  the  general  fund.  In 
City  of  Leavenworth  v.  Kankin,  2  Kan.  357, 
tt  w.ts  held  ttiat  tlie  mode  prescribed  to  create 
a  general  liability  must  be  pursued,  and  the 
rule  with  regard  to  strict  construction  of  the 
powers  of  municipal  officers  and  agents  was 
recognized.  It  seems  that  the  prescribed 
mode  had  been  pursued  In  the  other  cases. 
In  Oregon  tiie  doctrine  has  been  sustained. 
In  Portland  L.  &  JI.  Co.  v.  City  of  East  Port- 
land, 18  Or.  21,  22  Pac.  536,  a  general  lia- 
bility was  recognized,  and  the  case  seemed  to 
proceed  on  the  ground  also  that  the  right  upon 
the  part  of  the  city  to  collect  the  special  as- 
sessment was  lost  or  inoperative.  In  the  opin- 
ion of  Lord,  J.,  It  Is  stated  that  it  might  be 
necessary  to  get  additional  legislation  to  that 
end.  In  that  case  the  opinion  of  Stralian,  J., 
holds  that  the  method  of  charging  the  city 
•nigfat  be  dlfTerent  from  that  required  under 
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the  charter  for  contracting  a  general  obliga- 
tion, but  in  that  state  the  decisions  have  gone 
to  an  extreme  in  sustaining  such  a  liability. 
In  North  Pac  L.  &  M.  Co.  v.  East  Portland, 
14  Or.  3,  12  Pac.  4,  the  city  was  held  liable, 
althoagb  It  could  not  have  contracted  a  direct 
general  liability  In  the  firat  instance.  In  Com- 
mercial Nat  Bank  v.  City  of  Portland  (Or.)  33 
Pac.  532,  it  was  held  that  a  stipulation  pro- 
viding that  the  contractor  should  look  only  to 
the  particular  fund  would  not  relieve  the  city 
from  a  general  liability  in  the  case  of  negli- 
gence in  falling  to  provide  the  fund.  In  Llt- 
Ue  V.  City  of  Portland  (Or.)  37  Pac  Oil,  tt 
was  held  by  that  court  that  the  liability  for 
negligently  failing  to  raise  such  a  fund  was 
one  arising  ex  delicto,  and  that  the  city  was 
liable,  regardless  of  its  debt  limit.  Upon  that 
theoi7  the  holdings  of  the  court  could  be  sus- 
tained. But,  in  our  oplulou,  the  authorities 
elsewhere  do  not  support  the  proposition  that 
such  an  action  sounds  hi  tort  At  l(>nst,  that 
is  the  general  view  taken,  and  we  have  fol- 
lowed it.  Consequently,  the  decisions  of  that 
state  could  not  be  regarded  as  bearing  strong- 
ly here  upon  the  doctrine  of  a  gein'rai  lialiil- 
Ity.  In  Illinois  the  doctrine  of  a  gcnernl  lia- 
bility has  been  indorsed,  and  to  the  extreme 
limit  also  in  an  in.stance  or  two.  In  Ma  her 
r.  Chiuigo,  38  lU.  260,  It  was  held  that  a  city 
could  be  estopped  where  it  proi-et'ded  in  dis- 
regard of  its  own  ordinances:  al.so  that,  not- 
withstanding an  express  provision  in  the  con- 
tract to  look  only  to  the  si)ecial  fund,  the  city 
would  be  liable  generally  in  case  of  an  unrea- 
sonable delay.  In  the  Inter  case  of  Chicago 
V.  People,  48  III  410,  It  was  held,  in  a  man- 
damns  proceeding  to  compel  payment,  that  the 
contractor  was  bound  by  such  a  stipulation,  it 
appearing  tiiat  the  city  was  then  In  good  faith 
proceeding  with  the  collection  of  the  assess- 
ment. And  Maher  v.  Chicago,  supra,  was 
distinguU^ied  on  the  ground  tliat  there  a  spe- 
cial as.<essment  could  not  be  levied  for  want  of 
power,  and  the  court  said  It  would  bold  ditter- 
ently  In  the  case  before  it  if  the  city  were  act- 
ing In  bad  faith,  such  as  would  be  Indicated 
by  an  unreasonable  delay,  or  if  there  were  de 
focts  In  the  special  asses.smeut  proceedings 
which  the  city  could  not  cure.  In  Chicago  v. 
Sexton,  115  III.  230,  2  N.  B.  263,  Uie  city  was 
held  liable  for  want  of  fidelity,  or  for  the  ncg- 
ll.2!ence  of  those  wbo  were  autborizod  to  act 
for  It;  and  It  was  held  tliat  such  liability  was 
not  within  the  limitation  In  regard  to  the  crea- 
tion of  Indebtedness.  This  ca.se  Involved  a 
building  contract.  But  In  Caddis  y.  Richland 
Co.,  92  III.  119,  which  was  a  railroad  bond 
case.  In  discussing  the  acts  of  public  officers, 
it  was  held  that  they  must  follow  the  mode 
prescribed  by  law  In  order  to  create  an  In- 
debtedness, and  the  doctrine  of  strict  con- 
struction was  recognized.  These  last  two 
cases  would  seem  to  be  inconsistent  in  so  far 
as  the  debt  limit,  at  least.  Is  conctrncd,  with 
tlie  Sexton  Case.  In  Morgan  v.  Dubuque,  28 
Iowa,  575,  It  was  held  that  the  city  was  liable 
for  such  improvements  where  there  was  a  ta)!- 
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ure  for  an  unreasonable  time  to  collect  the  as- 
sessments. There  was  a  stipulation  In  the  con- 
tract for  payment  when  the  assessments  were 
collected.  There  was  no  discussion  of  the 
question  in  the  opinion.  In  Bucroft  y.  City 
of  Council  BluflCs,  03  Iowa,  646,  19  N.  W.  807, 
which  involved  a  grading  contract,  where  the 
contractor  had  agreed  to  take  for  his  pay  as- 
nessment  certlfleates  upon  owners  of  abutting 
property,  and  there  was  no  power  to  assess 
such  owners  therefor,  it  was  held  that  the 
city  was  liable  for  the  contract  price.  The 
city  had  power  to  construct  such  improve- 
ments out  of  its  general  fund,  and  it  was  held 
that  the  assumption  of  power  to  malce  the  as- 
sessment was  sufficient  to  bind  the  city.  See, 
also,  Scofleld  v.  City  of  Council  Bluffs,  6« 
Iowa,  695,  28  N.  W.  20;  Polk  Co.  Sav.  Bank 
v.  State,  69  Iowa,  24,  28  N.  W.  416.  The  de- 
cisions in  that  state  support  the  general  lia- 
bility doctrine.  The  same  is  also  true  of  the 
state  of  Kentucky,  according  to  the  following 
decisions  before  ua:  In  City  of  Louisville  v. 
Hyatt,  5  B.  Mon.  190.  which  was  an  action 
In  equity  to  enforce  surti  assessments  against 
the  property  owners,  and  also  to  recover  pay- 
ment of  the  city,  where  the  contract  provided 
that  the  contractors  would  look  to  the  lot  own- 
ers for  payment,  It  was  held,  the  assessment 
being  void,  tliat  the  contractors  could  recover 
of  the  city,  the  city  having  jwwer  to  construct 
such  improvemonts  out  of  its  general  fund. 
See,  also,  Kearney  v.  City  of  Covington,  1 
Mete.  (Ky.)  S3©.  It  was  said  In  that  ca.se,  al- 
though not  necessary  to  its  decision,  that  the 
city  would  be  liable  even  if  it  liad  no  power 
to  construct  such  improvements  out  of  its  gen- 
eral fund.  In  Allen  v.  City  of  Janesvllle,  35 
Wis.  403,  where  the  assessment  was  void,  and 
could  not  be  cured,  the  city  was  held  liable. 
It  was  said  that  no  limitation  on  the  general 
power  to  make  a  binding  contract  by  the  city 
had  Ijeen  disregarded.  See,  also,  Eilert  v.  City 
of  Oshkosh,  14  Wis.  637. 

It  may  be  said  that  tlie  decisions  in  New 
York,  Illinois,  Iowa.  Kentucky,  and  Wiscon- 
sin fairly  support  the  doctrine  of  a  general 
liability  here,  but  some  of  them  are  weakened 
by  their  decisions  in  other  cases  holding  to  a 
strict  construction  with  reference  to  the  acts 
of  municipal  officers,  tlie  same  principle  being 
involved.  In  California  the  doctrine  of  such 
a  liability  has  been  jMirtlally  recognized,  but 
ni)on  a  different  ground.  In  ArgcntI  v.  San 
i'^ranelsco,  16  Cal.  2.">(i,  the  city  had  collected 
a  portion  of  the  assessment,  which  had  been 
trnnsfcrred  to  Its  general  fund.  It  was  held 
that  the  city  was  primarily  liable.  In  the 
opinion  of  Field,  J.,  it  was  held  that  the  mode 
f()r  contracting  a  general  liability  had  been 
Ijurstieii;  fliat  it  was  neces.sary  to  follow  the 
mode,  and  that  the  city  raiust  pnicced  by  an 
ordinance  where  one  was  reiiuirod;  also,  tliat 
an  cstoi)i)Cl  would  not  arise  upon  the  ground 
that  the  whole  city  had  been  l>eneliteil.  Field, 
J.,  said,  in  part:  "But  I  place  my  concurrence 
in  the  Ju'lginent  heretofore  rendered  in  tills 
case  upon  the  validity  of  the  contracts  with 


the  city,  which  were  completed  by  the  accept- 
ance of  the  proposals  of  the  contractors,  and 
the  primary  liability  of  the  city  for  the  work 
performed  thereunder.  I  have  been  thus  ex- 
plicit because  I  do  not  consider  that,  inde- 
pendent of  such  contracts,  any  liability  would 
attach  to  the  city  for  the  Improvement  of  the 
streets.  A  municipal  corporation  can  only  act 
in  the  cases  and  in  the  mode  prescribed  by  its 
charter;  and,  for  street  Improvements  of  a 
local  nature,  express  contracts,  authorized  by 
ordinance,  are  necessary  to  create  a  liability. 
The  doctrine  of  liability,  as  npon  implied  con- 
tracts, has  no  application  to  cases  of  this  char- 
acter." In  McCracken  v.  San  Francisco,  Itt 
Cal.  591,  it  was  held  that  there  could  be  no 
ratiflcation  where  there  was  no  original  power 
I  to  make  the  contract,  and  that,  where  the 
!  power  could  only  be  exercised  in  a  particular 
I  manner,  the  ratification  must  pursue  the  same 
mode,  the  doctrine  of  strict  construction  being 
!  recognized.  See,  also,  McCoy  v.  Briant,  Xi 
Cal.  247,  on  the  question  of  limited  powers 
and  manner  of  proceeding,  and  Zottman  v. 
San  Francisco,  20  Cal.  97,  for  comments  on 
former  California  cases.  These  decisions  can- 
not be  said  to  supiwrt  a  general  liability  here. 
On  tlie  contrary,  they  support  the  propositions 
that  the  prescribed  mode  of  contracting  must 
be  ptuwied,  and  that  the  liability  cannot  arise 
by  estopi)el,  and  in  no  event  could  a  liability 
in  excess  of  the  power  to  contract  be  created. 
The  same  is  true,  we  think,  of  Texas,  Ohio, 
and  Micliignn,  In  so  far  as  we  are  enlightened 
by  the  decisions  before  us.  In  City  of  Bryan 
v.  Page,  51  Tex.  532,  which  was  an  action  to 
recover  for  services  as  an  attorney,  it  was 
held  that,  where  the  city  had  the  power  to 
employ  by  ordinance,  its  officers  coidd  not  em- 
ploy in  the  absence  of  one;  that  the  city  was 
not  bound  on  the  implied  contract,  and  was 
not  estopped  In  consequence  of  having  had 
the  benefit  of  the  services.  In  Crelghton  v. 
Toledo,  18  Ohio  St.  447,  where  the  contractor 
was  empowered  to  collect  the  assessments,  and 
where  some  of  the  property  sold  thereunder 
did  not  bring  enough  to  meet  the  amount  of 
the  assessments  thereon,  it  was  held  that, 
where  there  was  an  express  contract,  none 
couhl  be  implied,  and,  the  mode  of  payment 
having  been  stipulated,  the  contractor  was 
bound  by  It,  notwithstanding  there  was  a  de- 
ficiency, and  that  there  could  be  no  implied 
guaranty  upon  the  part  of  the  city  tliat  the 
amount  should  be  sntflcient.  In  (Joodrich  v. 
Detroit,  12  Jlicli.  279,  which  involved  a  liv- 
ing contract  which  had  been  performed  by  a 
contractor  who  was  to  be  paid  out  of  the  spe- 
cial fund,  and  wliere  the  siieclal  as.sesaments 
therefor  ha<l  been  collected  by  the  city  col- 
lector, bnt  which  he  had  not  paid  over  to  the 
city  treasurer,  and  was  thought  to  have  rals- 
approprlatcd.  a  suit  being  pending  upon  his 
bond  therefor,  it  was  held  that,  as  the  con- 
tract provided  for  payment  when  the  assess- 
ments were  collected  by  the  city  collector  and 
jiald  over  to  the  treasurer,  the  contractor  could 
not  recover  of  the  city  on  the  facts  shown, 
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atthoagh  the  city  had  agreed  to  collect  the  as- 
sessments with  reasonable  care  and  dispatch. 
It  was  shown  that  the  salt  against  the  collector 
was  brought  In  November,  1861,  a  demurrer 
was  interposed  in  January,  1862,  and  no  fur- 
ther steps  had  been  taken  in  the  prosecution  of 
the  action  when  the  contractor  sued  the  city, 
in  May,  1863  It  was  held  that  the  charge  of 
negligence  was  not  sustained  by  the  facts 
shown,  but  it  does  not  clearly  appear  what  the 
court  would  have  held  If  it  had  thought  negli- 
gence was  established  by  the  agreed  case. 
The  dty  had  no  power  to  construct  such  Im- 
provements out  of  its  general  fund.  The  above 
cases  from  the  last-mentioned  four  states  are 
not  referred  to  as  being  directly  and  strongly 
against  the  doctrine  of  a  general  liability  here 
in  all  its  phases,  but  as  being  against  some  of 
the  grounds  on  which  a  liability  is  urged  in 
other  states,  and  as  tending  against  it  general- 
ly, and  in  harmony  with  our  holdings  upon 
like  principles  in  many  instances.  8axton  v. 
St.  Joseph,  60  Mo.  153,  which  Is  the  latest  ad- 
judication in  that  state  called  to  our  atten- 
tion, is  against  the  doctrine  atiuarely,  and  in 
effect  overruled  an  earlier  case,  viz.  Fisher  v. 
City  of  St.  Louis,  44  Mo.  482.  taking  a  differ- 
ent view.  It  was  held  also  that  a  charge  of 
negligence  was  not  sustained  by  a  showing  of 
defective  proceedings  by  the  council.  In  New 
Jersey  the  decisions  seem  to  conflict  as  to  the 
principle  involved.  In  Reock  v.  Mayor,  etc., 
33  N.  J.  T^aw,  120,  which  was  an  action  by  a 
property  owner  to  recover  damages  for  the  al- 
teration of  a  grade  in  improving  a  street 
where  such  damages  were  to  be  paid  by  an 
as-sessment  upon  the  property  benefited  by  the 
improvement,  and  where  the  council  had  neg- 
lected to  make  the  assesstment,  It  was  held 
that  the  plaintiff  could  not  recover.  In  the 
later  case  of  Knapp  v.  Mayor,  etc.,  38  N.  J. 
I-aw,  371,  which  was  an  action  upon  improve- 
ment certificates  issued  to  a  contractor  for  Im- 
proving a  street  where  the  city  had  neglected 
to  collect  the  assessments  on  property  benefit- 
ed, a  contrary  principle  is  recognized,  and  the 
right  to  recover  was  sustained,  regardless  of 
whether  the  city  could  collect  the  amounts. 
But  in  a  still  later  case,  viz.  Paret  v.  Mayor, 
etc.,  40  N.  J.  Law,  333,  the  principle  adopted 
in  Keock  v.  Mayor  was  reaftirmed,  the  court 
saying:  "The  rule  attempted  to  be  vindicated 
in  this  case  is  plainly  this:  that,  by  a  certain 
course  of  law,  a  city  can  be  made  liable  by  a 
suit  for  the  expenses  incurred  in  taking  land 
for  a  public  improvement,  and  the  burthen  im- 
ixwed  upon  the  city  at  large,  although  the 
charter  prescribed  the  mode  of  having  such  ex- 
penses assessed,  and  provides  for  their  pay- 
ment by  the  owners  of  the  particular  lands 
specially  benefited.  It  is  obvious  that  this  is 
an  endeavor  to  subvert  the  legislative  scheme, 
which  is  to  have  the  damages  ascertained  in 
an  appointed  manner,  and  paid  by  a  certain 
dass  of  iHjrsons.  This,  it  has  been  repeatedly 
decided  in  this  state,  cannot  be  done."  Here, 
in  fact,  a  much  stronger  case  vfas  presented 


in  favor  of  the  claimant  than  the  last  one  re- 
ferred to,  for,  instead  of  a  voluntary  con 
tractor,  the  court  was  dealing  with  the  rights 
of  a  man  whose  land  was  taken  from  him  by 
compulsory  process  for  the  purposes  of  the  im- 
provement. But  neither  of  the  former  coses 
was  referred  to,  and  this  Is  the  latest  case 
from  tliat  state  called  to  our  attention.  In 
Indiana  the  nonliability  doctrine  is  strongly 
sustained  by  a  line  of  decisions.  The  latest 
before  us  Is  that  of  Quill  v.  Indianapolis,  124 
Ind.  292,  23  N.  E.  788,  w,5iere  it  is  held  that. 
In  making  and  collecting  such  assessments,  the 
city  authorities  do  not  act  as  the  general 
agents  of  the  city,  but  as  special  agents  of  the 
district;  also,  that  Issuing  bonds  or  certifi- 
cates which  show  upon  their  face  that  they 
are  Issued  in  the  course  of  constructing  a  street 
Improvement,  and  are  payable  out  of  a  special 
fund  to  be  derived  from  assessments  upon  the 
property  bordering  on  the  street,  is  very  far 
from  creating  a  debt  against  the  city;  that 
assessments  for  street  Improvements  are  up- 
held on  the  ground  that  the  adjacent  property 
upon  which  the  cost  of  the  Improvement  is  as- 
sessed is  enhanced  In  value  to  an  amount 
equal  to  the  sum  assessed  against  it,  and  that 
the  owners  have  received  a  pecuniary  benefit 
which  the  citizens  do  not  share  in  common; 
that  the  municipality  as  such  is  not  benefited 
by  the  improvement,  and  there  is  hence,  undo: 
the  law  in  question,  neither  a  legal  nor  a 
moral  obligation  on  the  city  at  large  to  pay  for 
it.  See,  also.  Board  v.  FuUen,  111  Ind.  410, 
12  N.  B.  298;  Wren  v.  City  of  Indianapolis, 
96  Ind.  206;  Town  of  Tipton  v.  Jones,  77  lud. 
307;  City  of  New  Albany  v.  Sweeney,  13  Ind. 
245;  Johnson  v.  Indianapolis,  16  Ind.  227; 
City  of  Greencastle  v.  Allen,  43  Ind.  317.  In 
the  last-mentioned  case  It  was  held,  where  the 
engineer  refused  to  make  an  assessment,  and 
the  council  refused  to  Issue  precepts,  upon  a 
proper  application,  against  the  property  hold- 
ers, that  a  suit  could  not  be  maintained  against 
the  town,  and  that  the  contractors'  remedy 
was  by  mandamus,  citing  many  authorities. 

We  have  held  in  harmony  with  these  and 
other  authorities  upon  the  subject  coming 
from  states  where  the  nonliability  doctrine  is 
recognized,  upon  many  points.  For  instance, 
In  the  capltol  building  case  (Allen  v.  Grimes, 
9  Wash.  424.  37  Pac.  662),  it  was  held  that, 
even  though  the  state  could  be  sued,  no  cause 
of  action  could  be  stated  against  It  by  a  war- 
rant holder,  and  that  such  holder  was  limited 
to  a  right  to  require  the  ofllcers  to  perform 
their  duties;  that  the  obligations  to  i)e  Issued 
there  would  create  no  llablUty  against  the 
state  in  any  manner,  but  only  against  the 
fund,  and  it  never  was  supposed  for  a  mo- 
ment that  if  anytlUng  should  liappen  to  the 
land  grant,  or  If  any  contingency  should  arise 
whereby  enough  money  should  not  be  forth- 
coming to  pay  the  warrants,  the  state  would 
be  liable.  It  would  be  hard  to  point  out  a 
difference  between  the  equities  of  that  kind 
of  a  ccmtract  and  an  ordinary  street  Improve- 
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ment  contract.  Both  are  payable  out  of  a 
particular  fund.  In  each  the  respective  offi- 
cers miKht  fail  to  perform  their  duties.  Tne 
same  Is  true  of  AVlnston  v.  City  of  Spokane, 
supra,  where  we  held  tliat  the  obligations 
there  in  qucs'ion,  payable  out  of  the  water- 
system  fund,  did  not  constitute  a  city  indebt- 
edness. TIJs  case  was  reaffirmed  in  Kenyon 
V.  City  of  Spokane  (Wash.)  48  Pac.  783.  The 
holding  in  Flndley  v.  Hull,  supra,  that  there 
could  be  no  i-ecovery  against  the  city.  Is  not 
In  hannony  with  the  decisions  of  most  of  the 
states  sustaining  the  general  liability  doc- 
trine, but  lines  up  with  many  of  those  on  the 
other  side  of  the  question.  The  same  is  true 
of  the  case  of  Tacoma  Light  &  Water  Co.  v. 
City  of  Tacoma,  13  Wash.  115,  42  Pac.  533, 
holding  to  a  strict  construction  of  the  powers 
of  municipal  officers.  Others  might  be  cited 
holding  also  against  the  doctrine  of  estoppel 
as  applied  to  their  acts.  Our  decisions  we 
believe  to  have  been  consistent  on  that  line, 
except  as  to  some  of  these  street  improvement 
cases.  Such  representatives  were  not  orig- 
inally, nor  now  generally,  looked  upon  as 
paternal  boards  or  officers,  with  general  pow- 
ers and  responsibilities  In  any  way  affect- 
ing the  citizen,  but  only  as  authorized  to  bind 
their  constituents  In  certain  spei'lfled  ways. 
The  other  view  is  an  innovation,  and  danger- 
ous in  principle. 

The  supreme  court  of  the  United  States  has 
held  strongly  to  tiie  strict  construction  tlieory 
as  applied  to  municipalities  and  municipal  of- 
ficers. In  a  late  c-ase,  that  of  Breulmm  v. 
Bank,  144  U.  S.  173,  12  Sup.  Ct.  559,  it  was 
lield  that  power  conferred  upon  a  municipal 
corporation  to  borrow  money  did  not  autlior- 
ize  It  to  issue  municipal  bonds  therefor,  and, 
altliough  the  bonds  wlilch  had  been  issued 
thereunder  were  in  the  hands  of  an  innocent 
purchaser  for  value.  It  was  held  that  there 
could  be  no  recovery.  Many  cases  were  cited 
and  commented  on,  and  some  earlier  onis 
overruled.  In  Peake  v.  New  Orleans,  139  U. 
S.  342,  11  Sup.  Ct.  541,  while  tiie  case  is  not 
exactly  in  point  •nith  the  one  before  us,  In 
that  a  particular  board  of  city  officers,  in- 
stead of  the  general  council,  had  been  desig- 
nated by  the  legislature  for  the  carrying  on 
of  the  improvement.  It  was  held  that  there 
was  no  general  liaWUty  upon  the  part  of  the 
city  to  make  good  the  contract.  While  some 
Importance  was  attached  to  the  point  men- 
tioned, yet  the  argument  proceeds  against  the 
right  to  recover  of  the  municipality  at  ail  in 
such  cases.  In  some  respects  the  contract 
tliere  in  question  was  stronger  against  the  city 
than  the  ordlnaiy  street  Improvement  con- 
tract, especially  that  part  with  reference  to 
funding  the  indebtedness  in  bonds  of  the  city. 
The  court,  in  its  opinion,  quoted  from  Cooley 
on  Taxation  (page  416),  stating.  In  substance, 
that  general  taxes  are  exacted  In  return  for 
general  benefits,  but  that  special  assessments 
are  made  ui)on  the  ground  of  special  benefits 
to  a  limited  portion  of  the  community;    that 


they  are  supposed  to  suffer  no  pecuniary  loss, 
thereby,  their  pi-opei-ty  being  enlianced  In 
value  to  an  amount  equal  to  the  exi)endlture; 
and  that  "this  Is  the  idea  that  underlies  all 
these  levies."  That  being  true,  there  Is  no 
basis  for  making  them  a  public  charge  In  such 
instances.  Of  course,  it  is  generally  put  upon 
the  ground  of  the  negligence  and  agency  of 
the  city  officers,  but  it  is  not  well  gi-ouuded. 
The  court  said  there  that,  although  the  board 
was  derelict  in  its  duty,  the  city  could  prop- 
erly say  to  the  warrant  holder,  "Your  remedy 
was  by  mandamus  to  compel  prompt  and  effi- 
cient action  by  that  board,"  and  quoted  ap- 
provingly from  Judge  Dillon  as  follows: 
"Why  should  all  be  taxed  for  the  failure  of 
the  council  to  do  its  duty  In  a  case  where  the 
contractor  has  a  plain  remedy,  by  mandamus, 
to  compel  the  council  to  make  the  necessary 
assessment,  and  proceed  in  the  collection 
thereof  with  tlie  re<iuislte  diligence?"  And 
the  court  says:  "On  wliat  principle  of  right 
and  justice  can  he  [the  warrant  holder]  ignore 
this  remedy,  and  charge  the  municipality,  and 
burden  all  the  taxpayers  of  the  city?"  It 
states  also  that  the  mere  fact  of  noncollec- 
tion  did  not  prove  dereliction  of  duty.  If 
there  had  been  dereliction  of  duty,  the  court 
Inquired  what  would  be  the  measure  of  lia- 
bility, as  there  was  no  guaranty  of  payment 
in  the  contract.  The  whole  trend  of  this  ca.se 
is  strongly  against  holding  municiiallties  gen- 
erally liable  on  such  contracts.  In  concJul- 
Ing  Its  majority  opinion,  the  court  said:  "It 
is  equally  the  duty  of  this  court,  as  of  all 
otiiers,  to  see  to  It  that  no  burden  is  cast  upon 
taxpayers,  citizens  of  a  municipality,  whlcli 
does  not  spring  from  that  wiiich  is  justly  and 
equitably  a  debt  of  the  municipality;  and, 
when  a  contract  for  local  Improvements  is 
entered  into,  the  contractor  must  look  to  the 
special  assessments,  and  to  them  alone,  for 
his  compensation,  and  if  they  fail,  without 
dereliction  or  wrong  on  the  part  of  the  city, 
neither  justice  nor  equity  will  tolerate  that  It 
be  charged  as  debtor  therefor."  Although 
the  court  made  use  of  tlie  expres-sion  "without 
dereliction  or  wrong  on  the  part  of  the  city," 
here,  in  discussing  the  case,  it  nowhere  ap- 
l)eared  what  the  court  would  hold  in  case  of 
such  dereliction,  nor  what  the  court  would 
deem  dereliction  on  the  part  of  the  city.  We 
do  not  take  that  expression  as  an  Intimation 
of  any  particular  strength  that  such  liability 
could  be  sustained,  in  the  opinion  of  the  courts 
on  the  ground  of  neglect  of  the  city  officers, 
for  the  whole  trend  of  the  argument  is  against 
it,  as  well  as  the  authorities  quoted.  Nor  ia 
the  case  of  Hitchcock  v.  Galveston,  96  U.  S. 
341,  in  conflict  with  the  foregoing,  for  in  that 
case  the  general  bonds  of  the  city  were  issued 
not  limited  to  the  assessment  fund,  and  the 
resort  to  lot  owners  upon  the  assessment  wa» 
for  the  reimbursement  of  the  city. 

In  1  DilL  Mun.  Corp.  (4th  Ed.),  at  section 
459,  it  Is  said:  "So,  where  the  corporation 
orders  local  street  improvements  to  be  made. 
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for  which  the  abutters  are  the  parties  nW- 
mately  liable,  and  which,  by  the  charter,  must 
be  made  In  a  prescribed  mode,  If  made  with- 
out any  contract  or  a  valid  one,  the  doctrine 
of  Implied  liability  does  not  apply  In  favor  of 
the  contractor,  unless,  indeed,  the  corporation 
has  collected  the  amount  from  the  adjoining 
owners,  and  has  It  In  its  treasury."  And  at 
section  482  it  is  said:  "It  has  been  several 
times  decided  that  where  the  expense  of  mak- 
ing a  local  Improvement  la  not  to  be  raised 
by  a  general  tai,  but  solely  upon  the  property 
benefited,  a  failure  of  the  corporation,  though 
it  Is  only  the  agent  of  the  owners  to  be  as- 
aessed,  to  discharge  its  duty,  by  making  the 
necessary  assessment,  or  Its  unreasonable  de- 
lay in  collecting  and  paying  over  the  money, 
gives  the  contractor  a  right  to  recover  his 
compensation  In  an  action  against  the  corpo- 
ration. The  cases  on  the  point  are  conflict- 
ing. The  right  to  a  general  Judgment  should, 
in  our  opinion,  be  limited,  in  any  event,  to 
cases  where  the  corporation  can  afterwards 
reimburse  itself  by  an  assessment."-  But  why 
should  a  Judgment  be  'Jlowed  at  all  against 
the  municipality,  as  t>  j  contractor  or  warrant 
holder  has  a  right  to  proceed  against  the  offi- 
cers, or  the  property  perhaps,  and  enforce  the 
assessment?  Why  subject  the  city  to  the  pri- 
mary liability?  The  property  in  some  in- 
stances might  not  bring  enough  to  reimburse 
the  city,  if  <.aat  Is  to  be  the  controlling  Idea. 
In  Elliott,  Koads  &  S.,  at  pages  43(>  and  437, 
it  Is  said:  "The  doctrine  that  a  broach  uf 
duty  will  render  the  public  corporation  liable 
to  pay  for  an  Improvement  which  lias  con- 
ferred a  special  benefit  upon  a  property  own- 
er has  a  very  slender  support  in  principle,  if, 
indeed,  it  has  any  support  at  ail,  unless  it  Is 
limited  to  cases  where  the  public  corporation 
secures  and  misappropriates  the  money  col- 
lected on  the  asisessment.  It  is  not  Just  to 
compel  the  citizens  generally  to  pay  for  a 
special  benefit,  and  this  Is  done  by  taking 
money  out  of  the  corporate  treasury  to  pay 
a  local  as.sessment  Public  coriioratioos  are 
instrumentalities  of  government,  and  their 
officers  are  public  officers,  with  defined  and 
limited  authority;  and  the  contractor  ought 
to  satisfy  himself  tliat  the  assessment  can  be 
collected  from  those  who  are  benefited,  and 
this  he  can  do  by  looking  Into  the  law,  and 
examining  public  records,  which  are  open  to 
inspection.  The  officers  who  fail  In  their 
duty  are  not  the  corporation,  for  that  la  com- 
posed of  the  citizens  of  the  locality,  and  the 
corporate  officers  are  as  much  the  representa- 
tives of  the  citizens  specially  benefited  as  of 
any  of  the  others.  If  these  officers  fail  to  do 
their  duty,  they  can  be  coerced  by  mandate, 
and  to  this  remedy  the  contractor  should  be 
confined,  for  it  is  far  more  Just  and  reason- 
able to  Impose  upon  him  the  duty  of  watching 
the  proceedings  than  it  Is  to  Impose  It  upon 
the  citizens  generally,  who,  having  no  special 
Interest  Ip  the  proceedings,  have  a  right  to 
gxe^iuue  that   the  officers  have   done   their 


duty.  It  l-s  for  those  especially  Interested  to 
secure  obedience  to  law,  and  not  for  those 
who  are  citizens  having  no  particular  or  spe- 
cial Interest  In  the  proceedings.  Those  only 
who  are  lacking  in  vigilance  and  diligence 
should  suffer,  and  not  those  resting  under  no 
duty  demanding  diligence,  and  occupying  no 
position  requiring  vigilance.  If  the  money  tak- 
en out  of  the  corporate  treasury  to  pay  for  the 
improvement  came  from  the  derelict  officers 
alone,  there  would  be  much  justice  in  holding 
the  public  corporation  liable  for  their  default 
It  does  not,  however,  come  from  them,  but 
from  the  citizens,  who  constitute  the  govern- 
mental corporation.  It  is  just  enough  to  make 
the  officers  do  their  duty,  but  it  Is  an  unjusti- 
fiable burden  to  impose  uix>n  all  the  citizens 
the  payment  of  money  for  an  improvement 
which  specially  benefits  specific  property." 

For  the  reasons  hereinbefore  stated,  we 
have  given  the  case  before  us  extended  at- 
tention. The  question  goes  much  beyond 
the  Interests  at  stake  here,  and  hardships 
are  bound  to  result,  however  the  principles 
are  settled.  On  the  one  hand,  we  have  the 
rights  of  the  general  city  taxpayer  to  con- 
sider. He  may  have  paid  like  assessments 
with  reference  to  his  own  property,  and  it 
is  certainly  a  hardship  to  call  upon  him  to 
make  good  a  failure  on  the  part  of  some 
other  property  holder  to  pay  such  an  assess- 
ment, e.specially  where  the  threatened  bur- 
den is  so  excessive,  in  view  of  the  high  rule 
of  property  valuations  prevailing  in  assess- 
ing for  tax  levies,  and  the  liberal  public 
debt  limits  allowed.  In  some  Instances  it 
would  came  near  the  confi.scation  of  liis 
property.  It  Is  not  a  satisfactory  answer 
to  such  a  man  to  say  that  he  must  be  hound 
by  the  negligence  of  men  elected  to  act  in  a 
governmental  capacity  over  a  town  where- 
in he  may  be  residing,  for  It  leaves  him 
small  chance  of  escape.  Under  the  present 
civilized  conditions,  he  Is  compelled  to  live 
In  the  society  of  his  fellow  men,  and  to  sub- 
ject himself  to  some  form  of  government, 
and  it  is  a  hard  matter  to  take  his  property 
away  from  him  when  he  has  had  no  direct 
voice  in  the  proceedings.  On  the  other 
hand,  the  warrant  holders  have  parted  with 
value  for  these  obligations,  either  in  per- 
forming the  work  where  the  warrants  are 
held  by  the  original  parties,  or  In  the  amount 
paid  for  purchasing  them  in  the  case  of  sub- 
sequent holders.  As  a  matter  of  Justice, 
they  are  entitled  to  payment,  and  we  have 
their  Interests  to  consider.  Of  course,  if 
they  should  fall  in  collecting  the  amounts 
equitably  due  them,  such  failure  will  not  be 
the  first  In  the  history  of  government,  but 
It  is  desirable  to  make  such  instances  as  few 
as  possible.  After  ail  that  can  he  said  and 
done,  however,  as  a  matter  of  right  and  law, 
where  one  of  two  parties  must  suffer,  the 
loss  should  fall  upon  the  one  who  has  had 
the  best  opportunity  to  protect  him.<!elf,  and 
is  the  most  at  fault    It  is  apparent  that  if, 
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by  delay  upon  the  part  of  the  council  to 
provide  a  special  fund,  the  claim  can  be- 
I'orae  a  general  charge  against  the  city,  It 
would  be  directly  to  the  Interest  of  the  war- 
rant holder  to  have  the  proceedings  delayed, 
In  order  that  he  might  obtain  the  greater 
security,  and  avoid  the  possibility  of  loss 
through  a  failure  of  the  property,  or  any  of 
It,  to  bring  the  amount  assessed  against  It, 
and  such  Instai^^es  are  not  unheard  of.  It 
must  also  be  borne  In  mind  that  he  was  a 
voluntary  contractor,  and  was  not  put  In 
the  helpless  condition  of  the  general  tax- 
payer outside  of  the  district.  While,  per- 
haps, Buch  general  taxpayer  might  have 
compelled  the  city  officers  to  act  after  the 
work  was  done,  and  the  danger  of  loss  to 
him  Imminent,  the  contractor  or  warrant 
holder  had  this  same  right,  and  the  courts 
have  all  the  time  been  open  to  him.  By 
force  of  the  contract,  such  officers  should  be 
held  to  be  more  directly  his  agents  or  rep- 
resentatives than  the  agents  of  the  general 
taxpayers  for  the  purposes  of  the  assess- 
ment, If  they  were  such  taxpayers'  agents 
at  all  In  the  premises.  By  the  contract,  the 
contractor  has,  In  effect,  adopted  the  ma- 
chinery provided  for  raising  hla  money 
through  the  acts  of  such  officers. 

From  our  Investigation  of  the  cases  and 
text-books,  we  are  of  the  opinion  that  the 
decided  weight  of  authority  Is  against  al- 
lowing a  recovery  of  the  city  ujwn  such 
matters  at  all.  In  the  absence  of  an  oxpi-ess 
lawful  contract  to  that  effect,  or  In  cases 
where  the  money  has  been  collected  on  the 
assessments,  and  Is  in  the  city  treasury. 
However,  It  Is  not  necessary  to  go  that  far 
In  this  case,  at  least  at  this  time.  But  we 
desire  to  reaffirm  the  doctrine  laid  down  In 
Stephens  v.  City  of  Spokane,  14  Wash.  298, 
44  Pac.  .">41,  and  4."  Pac.  31,  that  there  can 
lie  no  recovery  of  the  city  at  all  while  the 
assessment  plan  can  be  enforced  in  any 
way;  and  the  case  of  McEwan  v.  City  of 
Spokane  is  in  that  respect  overruled.  No 
case  has  been  presented  to  us  so  far  involv- 
ing the  right  to  recover  of  the  city  where 
the  power  to  enforce  the  assessments  has 
been  lost  by  lapse  of  time,  in  conseqtience 
of  the  negligence  of  the  city  officers  or  oth- 
erwise, and  where  it  has  been  a  mooted 
point,  and  discussed  and  decided,  unless  It 
is  in  the  case  of  Baker  v.  City  of  Seattle, 
supra,  which  will  be  further  noticed.  The 
case  of  Bank  of  British  Columl)ia  v.  City  of 
Port  Townsend  has  before  been  sufficiently 
explained.  Expressions  bearing  on  this  ques- 
tion may  be  found  In  a  number  of  the  opin- 
ions. For  Instance.  In  Stephens  v.  City  of 
Spokane,  14  Wash.  208,  44  Pac.  .">41,  and  45 
Pac.  31,  In  referring  to  Soule  v.  City  of  Seat- 
tle, it  was  said.  In  effect,  that  the  city  could 
not  be  liable  unless  It  had  failed  to  take  any 
steps  for  the  collection  of  the  special  fund 
upon  which  the  warrants  were  drawn,  or 


had  been  guilty  of  such  negligence  In  what 
It  had  attempted  to  do  that  the  right  to 
cause  such  fund  to  be  created  had  been 
lost;  and  similar  expressions  may  likely  be 
found  in  other  cases,  which,  of  course.  In- 
dicate that  there  might  be  a  liability  In  such 
event,  but  go  no  further  than  an  Intimation. 
In  Baker  v.  City  of  Seattle,  2  Wash.  576,  27 
Pac.  462,  however,  somewhat  the  same  prin- 
ciple seems  to  have  been  Involved  and  decid- 
ed. Like  that  In  Paret  v.  Mayor,  etc.,  40 
N.  J.  Law,  333,  referred  to,  It  was  much 
stronger  on  the  facts  In  favor  of  the  claim- 
ants, and  yet  the  holding  was  against  them. 
It  was  said  there,  in  substance.  In  discuss- 
ing the  principle,  that,  if  the  city  officers 
failed  to  make  the  collection,  it  was  for  the 
unpaid  claimants  to  compel  them  to  pro- 
ceed, and  that  the  negligence  of  such  offi- 
cers did  not  place  their  claims  in  the  cate- 
gory of  the  city's  general  Indebtedness;  that 
the  claimants  must  look  to  the  source  pro- 
vided by  law  for  their  reimbursement;  that 
the  duty  laid  upon  the  city  was  not  the  pay- 
ment of  the  awards,  but  the  levy  and  col- 
lection of  the  assessments.  But  It  was  In- 
timated that  the  city  might  be  liable  where 
its  officers  had  been  fully  moved  to  proceed, 
and  had  failed  in  such  Instances.  In  view 
of  this  and  the  subsequent  exiH-ossions  no- 
ticed In  later  decisions,  we  desire  to  regard 
the  express  iwint  above  mentioned  as  not 
detlnltely  settled  or  passed  upon  here,  ex- 
cept in  so  far  as  sustaining  the  complaint 
In  the  Port  Townsend  Case,  alluded  to,  may 
have  Incitlentally  held  it  as  the  law  of  that 
case,  but  which  case,  umler  the  circum- 
stances given,  should  not  have  force  l)e- 
yond  that.  As  the  lower  court  in  this  case 
found  that  the  right  to  proceed  lil  en- 
forcing the  assessments  was  lost,  and  as 
the  respondent  nia.v  have  attached  no  im- 
portance to  this  finding  In  briefing  and  argu- 
ing the  case,  in  view  of  our  holding  In  the 
McEwan  Ca.se,  we  feel  In  duty  bound,  con- 
slilering  the  conflict  in  the  cases  alluded  to, 
to  allow  the  respondent  to  present  It  In  a 
petition  for  a  rehearing,  if  It  Is  Involved 
here.  By  taking  that  course,  the  rights  of 
the  parties  can  be  fully  considered,  and, 
doubtless,  counsel  on  the  respective  sides 
can  further  enlighten  us.  The  great  Im- 
portance of  the  question  to  their  clients  and 
the  public  will  certainly  be  a  sufficient  In- 
centive. Then,  If  there  Is  to  be  such  an 
ultimate  liability  established,  on  what 
ground  Is  It  to  be  placed?  Must  there  have 
been  negligence  on  the  part  of  the  city  offi- 
cers in  falling  to  provide  the  fund?  If  so, 
what  Is  to  constitute  such  negligence?  Or 
must  the  right  to  recover  be  limited  to  cases 
where  a  general  liability  was  expressly  con- 
tracted, in  harmony  with  the  charter  pro- 
visions on  that  subject?  Or  Is  a  mere  fail- 
ure for  any  reason  to  provide  the  fund  suffi- 
cient to  sustain  a  recovery,  and  the  city 
thns  plac-cd  In  the  position  of  a  guarantor 
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or  Insurer  of  the  •access  of  tbe  assessment 
scheme? 

One  further  question  requires  some  notice. 
It  appears  that  tbe  city  council  undertook 
to  provide  for  payment  of  the  assessments 
In  installments  extending  over  a  period  of 
years.  If  these  assessments  were  in  sub- 
stance the  property  of  the  warrant  holders. 
It  is  evident  that  the  council  had  no  right 
to  iMWtpone  their  payment  as  against  them, 
and  they  at  all  times  had  tbe  right  to  com- 
pel the  city  officers  to  proceed  diligently  to 
collect  such  aBsesBments,  notwithstanding 
the  attempt  to  postpone  payment  The  city 
could  not  thus  interfere  with  their  rights  in 
tbe  premises.  la  re  Hellbron's  Estate,  14 
Wasb.  536,  4S  Pac.  153.  As  this  case  now 
stands,  tbe  Judgment  will  be  reversed,  and 
tbe  cause  remanded,  with  instructions  to 
dismiss  it;  but  no  Judgment  will  be  enter- 
ed until  tbe  time  for  filing  a  petition  for  a 
rehearing  has  expired,  nor,  of  course,  until 
the  petition.  If  filed,  is  disposed  of. 

ANDBRSk  GORDON,  and  REAVIS.  JJ., 
concur. 

DUNBAR,  J.  I  dissent  While  I  have 
not  resd  the  most  of  the  cases  cited  In  the 
majority  opinion,  I  am  satisfled  they  did  not 
Involve  a  contract  liice  the  contract  upon 
which  this  action  Is  based.  But  why,  say 
the  majority,  should  a  Judgment  be  allowed 
at  all  against  the  municipality,  as  the  con- 
tractor has  a  right  to  proceed  against  the 
officers,  and  enforce  the  assessment?  Why 
subject  tbe  city  to  the  primary  llabllltyT  I 
answer,  for  tbe  very  best  of  reasons,  viz. 
because  it  contracted  to  assume  the  primary 
liability,  and  the  citation  from  the  contract 
In  tbe  opinion  shows  this  conclusively.  It 
expressly  covenants  that  It  will  prosecute 
tbe  business  of  collecting  this  assessment 
without  delay.  It  was  upon  this  provision 
of  tbe  contract  that  the  contractor,  no  doubt, 
relied.  Why  should  the  city  not  be  com- 
pelled to  respect  Its  contracts?  The  essence 
of  the  whole  controversy  Is  this:  A  con- 
tract has  been  made,  plain  and  specific  in 
its  terms.  That  contract  has  been  violated 
by  the  appellant,  to  the  injury  of  the  re- 
spondent; and  I  tblnlc  it  a  most  excellent 
idea  to  compel  the  performance  of  a  contract 
by  a  city,  the  same  as  by  a  private  individ- 
ual. Tbe  only  other  question  is,  did  tbe 
city  bare  the  authority  to  make  such  a  con- 
tract? I  think  it  did.  The  city  councUmen 
are  tbe  agents  and  trustees  of  the  taxpay- 
ers of  tlie  city,  and  not  of  the  parties  with 
whom  they  are  contracting;  and  the  Im- 
provements of  streets,  while  they  may  l>e 
paid  by  local  assessment,  are  matters  which 
•ffect  the  interest  of  the  wliole  city,  and 
every  taxpayer  in  the  city,  and  are  matters 
falling  especially  within  the  general  Juris- 
diction of  the  city  couuciL  The  Judgment 
should  be  atUrtued. 


(Vt  Wasli.  SU) 
BOWMAN  V.  CITT  OP   COLFAX. 
(Supreme  Court  of  Washington.    July  9,  1S97.) 
Municipal  Cohpokations— Special  Asscssmsnts 

— DUTI  TO  COLLBCT —  lilMlTATION  Of  AcTiOKg— 

Extension  or  Fssion— Vauditt— AocBD&Lor 

Cause. 

1.  Whore  a  special  assessment  is  invalid,  and 
hence  unenforceable,  there  accrues  thereon  to 
tbe  city  no  cause  of  action  against  which  the 
stotute  of  limitations  can  run. 

2.  If  the  statute  commi-uces  to  run  against  the 
city's  right  to  compel  property  ttenefited  by  an 
improvement  to  pay  the  cost  thereof  from  the 
time  a  cause  of  action  could  have  l>een  perfected 
bj  the  exercise  of  reasonable  diligence,  the  time 
durinR  which  the  city  was  in  goou  faith  proceed- 
ing with  an  invalid  asisessinent  should  be  ezcind- 
ed,  and  the  statute  would  not  commence  to  run 
until  the  expiration  of  that  time. 

3.  A  cause  of  action  under  Laws  1893,  p.  228, 
providing  for  reassessments  where  the  original 
assessments  have  been  declared  invalid,  did  not 
accrue  immediately  when  that  act  took  effect 
since  some  time  was  required  to  perfect  a  re- 
assessment thereunder,  and,  before  the  two-yean 
statute  against  the  city's  right  to  compel  the 
proiierty  benefited  l)y  the  improvement  to  m»y 
the  cost  thereof  had  expired.  Laws  1895,  p.  270, 
extending  tbe  period  of  limitation  in  such  cases 
to  ten  years,  took  effect  and  continued  the  right 
In  force. 

4. 1  aws  1895,  p.  270,  extending  the  period  of 
limitation  for  the  enforcement  of  reassessments 
for  local  improTcmeut  to  ten  years,  was  within 
the  power  of  the  legislature  In  applying  to  de- 
mands growing  out  of  existing  improvements 
under  prior  laws  in  cases  where  the  iiar  of  the 
previous  statute  was  not  complete. 

Dunbar,  J.,  dissenting. 

Appeal  flmn  snperior  court.  Whitman  coun- 
ty;  William  McDonald,  Judge. 

Action  by  Frank  M.  Bowman  against  tbe 
city  of  Colfax.  From  a  Judgment  for  plain- 
tiff, defendant  appeaU.     Reversed. 

Appellant  contended,  in  part,  that  even  were 
it  conceded  that  the  old  statute  of  limitations 
of  two  years  commenced  to  run  against  tbe 
right  of  appellant  to  compel  the  property  ben- 
efited by  the  improvement  to  pay  for  tbe  cost 
thereof  from  July  30,  1892  (the  date  of  the 
defective  assessment),  yet  the  reassessment  law 
of  1893  went  into  effect  before  two  years  from 
the  said  date  of  July  30,  1802,  and  that  law 
gave  appellant  a  new  right,  against  which 
the  statute  of  limitations  would  not  run  until 
that  right  was  ripened  into  a  cause  of  action, 
or  until  that  right  could  have  been  perfected 
Into  a  cause  of  action  by  the  exercise  of  rea- 
sonable diligence;  and  it  was  Impossible  for 
appellant  to  have  perfected  a  cause  of  action 
under  such  reassessment  law,  much  less  than 
three  months  after  that  law  went  Into  effect, 
however  diligent  appellant  may  have  been, 
and  any  cause  of  action  accruing  under  said 
reas.'iossment  law  after  12  days  after  it  went 
into  effect  would  be  affected  by  the  new  stat- 
ute of  limitations  of  1805. 

B.  M.  Warner,  for  appellant  Trimble  A 
Pattlson,  for  respondent 

SCOTT,  a  J.  Plaintiff  brought  this  actios 
to  recover  the  amount  due  on  certain  warrant* 
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originally  Issued  to  one  Clark  for  the  Improve- 
ment of  a  street  in  the  defendant  city.  On 
Augtist  12,  1891,  said  city  passed  an  ordi- 
nance providing  for  a  general  scheme  of  street 
Improvements,  by  assessing  the  cost  thereof 
upon  the  property  specially  benefited,  with  a 
further  provision  t^iat  tlie  city  council  might 
expend  moneys  from  the  general  fund  for  a 
portion  of  the  amount  corresponding  with  the 
benefit  it  should  deem  the  Improvement  to  be 
to  the  city  at  large,  and  also  for  street  cross- 
ings. In  pursuance  of  this  ordinance,  a  reso- 
lution was  adopted  for  the  improvement  of  the 
street,  for  wliich  these  warrants  were  Issued. 
On  November  25,  1801,  a  contract  was  en- 
tered into  between  the  city  and  saiu  Clark 
therefor,  which  only  In  terms  provided  for 
payment  for  the  work  from  the  fund  to  be  cre- 
ated by  an  assessment  upon  the  property 
fronting  on  the  street  where  it  was  Improved. 
The  work  was  performed  under  the  contract, 
and  on  July  30,  1S02,  it  was  accepted  by  tlie 
city  council;  and  on  that  date  the  council  as- 
sessed the  property  within  the  particular  dis- 
trict for  the  cost  of  the  Improvement.  These 
facts  are  taken  from  the  complaint,  which  also 
contained  an  allegation  that  the  assessment 
scheme  had  failed,  and  that  the  time  for  en- 
forcing the  assessments  had  expired  under  the 
statute  of  limitations.  An  answer  was  flliHl 
thereto  upon  the  part  of  the  city,  alleging  tlwt 
the  as!<essment  in  question  was  found  to  be 
Incapable  of  enforcement  by  virtue  of  certnin 
supreme  court  decisions  on  the  questions  in- 
volved, and  that  on  .May  11,  ISOC,  the  city  had 
made  a  new  assessment  on  tl>e  property  bene- 
fited, which  it  was  enforcing  at  tlie  time  tills 
action  was  commenced.  A  deniuiTGr  was  In- 
terposed to  tills  answer,  and  snst.iined  by  tlie 
court,  and,  the  defendant  dccKnlng  to  plond 
further.  Judgment  was  rendered  for  the  plaln- 
titr,  whereuiKin  this  appe.al  was  taken.  One 
.luestion  presented  regarding  the  rlRlit  of  the 
plaintiff  to  recover  on  the  ground  of  an  unrea- 
Bonalile  delay  on  the  part  of  the  city  council 
in  enforcing  the  assessment  has  been  disposed 
of  contrary  to  tlie  defendant's  contcntioas  horc- 
in,  by  the  decision  rendered  in  German-.\niorl- 
can  Sav.  Bank  v.  City  of  Spokane  (recently 
filed)  40  Pac.  TA2.  It  remains  first  to  be  con- 
sidered whether  the  right  to  enforce  the  as- 
sessment sclieme  had  become  lost  b.v  lapse  of 
time.  If  so,  a  furtlicr  question  as  to  the  lialilli- 
ty  of  the  city  by  reason  of  It  must  be  decided. 

In  Spokane  v.  Stevens,  12  Wash.  dtM.  42 
Pac.  123,  we  held  that  actions  for  the  fore- 
closure of  such  liens  must  be  commenced  with- 
in two  years  after  the  cause  of  action  accrued, 
and  a  re-examination  of  the  question  docs  not 
lead  ns  to  doubt  the  soundness  of  that  hold- 
ing. This  was  the  statute  In  force  at  the  time 
these  Improvements  were  undertaken,  but  it 
does  not  appear  from  the  answer  at  wliat  time 
the  causes  of  action  on  the  first  attempted  as- 
sessment accrued.  If  they  could  have  been  held 
to  liav*  accrued  tlicreuuder  at  all.    The  pr»- 


oeeding  being  Invalid,  the  city  could  not  veil 
be  said  to  have  had  a  cause  of  action  on  that 
assessment,  nor  until  it  had  made  a  valid  as- 
sessment which  could  t>e  enforced.  State  r. 
City  of  Ballard  (Wash.)  47  Pac.  970.  See, 
also,  City  of  Seattle  v.  O'Connell  (Wash.)  4S 
Pac.  412.  It  has  been  held  by  some  conrto 
that  the  statute  would  be  regarded  as  com- 
mencing to  run  from  the  time  a  cause  of  ac- 
tion could  have  been  perfected  by  the  exercise 
of  reasonable  diligence,  and  such  rule  seems 
to  be  a  just  and  sound  one.  13  Am.  &  Eng. 
Enc.  Law,  p.  72C,  and  cases  there  cited.  But, 
if  that  rule  Is  adopted,  the  time  that  the  city 
was  In  good  faith  proceeding  with  the  Invalid 
assessment  scheme  should  be  excluded.  The 
stature  should  not  be  deemed  to  have  com- 
menced running  until  the  expiration  of  that 
time,  and  the  reassessment  might  be  made 
within  two  years  from  then.  There  Is  noth- 
ing In  the  answer  to  show  that  the  statute  had 
run  under  that  theory,  for  It  does  not  appear 
at  what  time  It  was  found  that  the  original 
assessment  scheme  was  defective,  and  wotild 
have  to  be  abandoned;  only  that  on  May  11, 
1890,  tlie  city  commenced  the  new  assess- 
ment aforesaid,  which  it  was  prosecuting  when 
this  action  was  begtm.  'ITie  statute  of  limi- 
tations Is  not  snch  a  meritorious  defense  that 
either  the  law  or  the  facts  should  be  strained 
in  aid  of  it,  and  there  Is  also  another  view 
urged  upon  our  attention  by  counsel  for  ap- 
pellant, wliich  seems  to  be  well  taken,  and  that 
is  with  reference  to  the  act  of  1803  (Laws 
lifXi.  p.  S'ii!).  providing  for  a  reassessment. 
A  cause  of  action  uniler  this  statute  conld  not 
bp  dconiod  to  have  accrnetl  Immediately  when 
the  act  took  olToct.  for  It  Is  self-evident  that 
.some  time  would  have  been  required  to  per- 
fect a  rcassi'ssment  thereunder,  and,  by  al- 
lowing the  siinrti>st  possible  time  therefor, 
two  yeai-s  would  not  have  expired  before  the 
hiw  of  li'O.")  (l.aws  1S!).">,  p.  270)  was  passed, 
extending  the  statute  of  limitations  in  such 
cases  to  10  years.  That  act  applied  to  ex- 
isting causes  of  action,  and  would  plainly  In- 
clude the  matter  here  in  controversy.  There- 
fore, If  there  had  lieon  no  attempt  to  reassess, 
the  law  of  IS.'V)  liocame  operative  before  a  bar 
could  arise  under  the  act  of  1SU3,  and  the 
right  would  be  continued  In  force.  Conse- 
quently, at  no  time  could  the  bar  of  the  stat- 
ute of  limitations  have  been  successfully  In- 
voked by  the  property  owners.  It  was  cer- 
tainly within  the  power  of  the  legislature  to 
extend  the  time  within  which  such  causes  of 
action  might  be  commenced,  and  to  make  It 
operative  as  to  demands  growing  out  of  ex- 
isting improvements  under  the  prior  laws.  In 
all  cases  where  the  bar  was  not  complete,  the 
legislature  might  extend  the  right  indefinitely, 
as  It  would  only  be  a  question  of  govermuental 
policy  for  the  legislature  to  determine,  and, 
having  extended  it  In  this  Instance,  the  dty 
would  still  have  the  right  to  proceed  with  the 
assi'ssments,  and  the  warrant  holders  to  corn- 
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pel  the  enforcement  of  the  assessment  scheme. 
Therefore  the  demurro:  to  the  answer  could 
not  be  Bustained  on  the  ground  that  the  stat- 
ute had  run,  and  that  the  city  was  liable  where 
the  assessment  remedy  was  lost  That  ques- 
tion is  not  in  this  case.  It  is  more  likely  that 
it  was  In  fact  sustained  upon  the  other  ground, 
viz.  that  the  dty  had  not  shown  reasonable 
diligence  In  the  premises,  and  had  thereby 
rendered  Itself  liable  generally  for  the  clahns. 
as  that  Is  the  quesUon  mogt  strongly  urged. 
But  that  question,  as  stated,  has  been  disposed 
of  In  the  case  referred  to.     Reversed. 

ANDERS,  GORDOX,  and  REAVIS,  JJ.,  con- 
cur.    DUNBAR,  3.,  dissents. 


CITY  OP  SEATTLE  ▼.  DE  WOLFE  et  al. 
(Supreme  Court  of  Washington.    July  10,  1897.) 
Limitations — Revival  op  Cacse   Already 
Bakked. 
Laws  1895,  p.  270,  prescribing  a  ten-yeara 
limitation  as  to  actions  for  tho  enforcement  of 
street  assessments,  did  not  revive  a  cause  of  ac- 
tion ooinplctoly  harro<l  by  tlie  two-yenrs  statute 
of  limhations  (2  Hill's  Ann.  Code,  S  120). 

.Appeal  from  superior  court.  King  coimty;  J. 
W.  Ijinglcy,  .Iiidge. 

Action  by  the  city  of  Seattle  against  Fred 
S.  De  Wolfe  and  others.  From  a  judgment 
In  favor  of  defendants,  plaintiff  appeals. 
Aflirmed. 

John  W.  Pratt,  C.  A.  Riddle,  and  John  K. 
Brown,  for  appellant  B.  B.  Albertson, 
Bausn\an,  Kelleher  &  EJmory,  and  Struve, 
Allen,  Hughes  &  McMicken,  for  respondents. 

SCOTT,  G.  J.  This  was  an  action  to  foreclose 
a  lien  for  a  street  assessment  The  assess- 
ment had  been  levied  under  section  10  of  the 
1886  charter  of  the  city  of  Seattle  (Laws  1885- 
MU,  p.  24.'t),  and  became  delinquent  on  the  11th 
day  of  August,  1889.  A  demui'rer  was  Interposed 
to  the  complaint,  on  the  ground  that  the  cause 
of  action  was  barred  by  the  statute  of  limita- 
tions, which  was  sustained  by  the  court,  and 
judgment  rendered  for  the  defendants.  The 
city  has  appealed. 

There  was  no  allegation  in  the  complaint 
that  any  steps  had  been  taken  to  enforce  the 
assessment  prior  to  the  commencement  of  this 
action.  In  October  last.  The  appellant  first 
questions  tlie  holding  of  this  court  in  Spokane 
V.  Stevens.  12  Wash.  667,  42  Pac.  123,  that  the 
two-years  statute  of  limitations  applied  In  such 
cases.  We  have  had  occasion  to  re-examine 
that  decision  prior  to  this  action.  In  Bowman 
v.  City  of  Colfax  (i-ecently  decided)  49 
Pac.  551,  and  liave  reaffirmed  It,  and  are  con- 
vir.eoJ  of  its  .soumlness.  The  appellant  further 
contends  that  the  act  of  March  20,  1895  (Laws 
lt>U5,  p.  270),  preacrlbhig  a  ten-years  Umlta- 
tion  as  to  such  actions,  had  the  effect  of  reviv- 
ing tliiri  cause  of  action,  conceding  that  the 
two-years  statute  did  apply  theretofore.  We 
are  of  tlie  opinion  that  it  was  the  iute)itiou  of 


the  legislature  to  make  that  act  apply  to  ex- 
isting causes  of  action,  and  that  it  would  ap- 
ply to  and  continue  all  those  where  the  bar 
of  the  former  statute  had  not  become  complete, 
but  that  It  was  beiyond  the  power  of  the  legis- 
lature to  revive  such  a  cause  of  action  as  this, 
where  the  bar  was  complete.  Packscher  v. 
Fuller,  6  Wash.  534,  33  Pac.  875,  and  author- 
ities cited;  Cooley,  Const.  Llm.  (5th  Ed.)  p.  449; 
Busw.  Lhn.  S  14.  Nor  do  we  think  the  case  of 
Campbell  v.  Holt,  115  U.  S.  620,  6  Sup.  Ct. 
209,  Is  against  that  proposition  as  applied  to 
these  actions,  if  that  case  were  to  be  followed, 
as  that  only  applied  to  ordinary  personal  ac- 
tions. 

In  this  connection  the  appellant  also  con- 
tends that  the  city  had  a  right  to  enforce  this 
a.ssessment  by  a  personal  action,  in  conse- 
quence of  a  provision  in  said  section  that 
"such  as.sessments  may  be  colietcted  and  such 
liens  may  be  enforced  by  actions  at  law  or 
suit  in  equity,  either  in  the  name  of  the  city 
of  Seattle  or  of  the  officer  or  any  contractor 
or  contractors,"  etc.,  and  that  the  two-years 
limitation  statute  should,  at  most,  only  be 
held  to  apply  to  the  personal  action.  But 
that  section  contains  the  further  provision  that 
"hi  any  such  action  or  suit  if  it  shall  appear 
to  the  court  on  the  tiliil  thereof  that  the  work 
has  i)een  done  or  material  furnished  in  mak- 
ing Improvements  authorized  by  the  council, 
for  which  imder  the  provisions  of  this  act 
special  a.s8cssments  may  be  levied,  the  court 
shall  decree  against  the  premises,  and  In 
favor  of  the  city  or  other  proper  party  plain- 
tiff," etc.;  and  it  is  apparent  that  the  clear 
intention  of  the  act  was  to  limit  the  right  of 
recovery  to  the  property  upon  which  the  a-s- 
sessment  was  made.  We  very  much  doubt 
whether  a  personal  action  could  have  been 
maintained,  even  though  the  section  had  at- 
tempted to  authorize  It,  for  the  underlying 
idea  sustaining  such  assessmebts  is  tliat  the 
property  has  been  benefited  by  the  improve- 
ment. German-American  Sav.  Bank  v.  City 
of  Spokane  (recently  decided)  49  Pac.  .t42.  It 
Is  upon  that  ground  that  the  owner  of  the  prop- 
erty is  required  to  pay,  and  the  idea  that 
there  could  be  a  personal  recovery  independ- 
ent of  the  property  for  a  deficiency,  or  In  the 
drst  Instance,  Is  utterly  inconsistent  therewith, 
and  we  are  inclined  to  think  that  such  a  pro- 
vision would  be  unconstitutional.  See,  also, 
City  of  Seattle  v.  Yesler,  1  Wash.  Ter.  571, 
and  authorities  cited. 

Upon  that  same  line  the  appellant  has  also 
contended  that  If  there  was  a  right  to  a  per- 
sonal action,  even  though  that  were  barred 
under  the  two-years  statute,  the  lien  would 
still  survive;  and  authorities  are  cited  upon  that 
proposition,  which,  however,  we  will  not  ex- 
amine, as  we  have  come  to  the  conclusion 
that  there  was  no  right  to  a  per.<<onal  action 
under  tlie  provisions  of  the  charter.  Further- 
more, even  if  there  w^as,  the  action  to  fore- 
clo.se  the  lien  would  have  been  barred,  tinder 
our  holding  in  Spokane  v.  Stevens,  for  that 
was  a  foreclosure  case.    The  pluiutlfC  having 
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had  a  right  tai  this  case  to  proceed  nKainst  the 
property  only,  and  that  right  having  been 
barred  by  the  statute,  we  are  clearly  of  the 
opinion  that  It  was  not  In  the  power  of  the 
legislature  to  revive  the  right.  There  would 
be  no  safety  In  any  other  rule.  After  the  bar 
of  the  statute  became  complete,  the  real  es- 
tate In  this  Improvement  district,  or  a  good 
deal  of  it,  may  have  changed  hands,  and  now 
be  owned  by  Innocent  purchasers,  for  value. 
Certainly,  there  could  be  no  revivor  of  the 
lien  as  against  them.     Affirmed. 

ANDERS,     BEAVIS,    and    GORDON,    JJ., 
concur. 


STATE  ex  rel.  CtTTTING.  Supprintoiidont  of 

Public  Instniction,  v.   WESTERI'^IELD, 

State  Treasurer.    (No.  1,500.) 

(Supreme  Court  of  Xe.'ada.    July  19,  1897.) 

Genekal    School    Fcxd  —  Sipeuixtkni>ent    or 
Public  IxsTttucrios— Appkopkiation 
FOK   Salauv. 
St.  1897,  p.  82.  making  the  salary  of  the 
superintenclent  of  public  uiMtruction  payablp  out 
of  the  general   school  fund,   is   not   violative   <>f 
Const,  art.  11,  |  3,  providing  that  the  interest 
reoeived  from  the  investment  of  the  state  school 
fund  shall  be  distributed  among  the  several  coun- 
ties for  the  benefit  of  the  sohooU:    there  bciuK'no 
restriction  on  the  disiwaition  of  that  iKirtion  of 
the  fund  derived  from  taxation,  as  provided  for 
by  section  6,  and  the  superintendent  being  im- 
mediately connected  with  tlie  common  schools. 

Original  application  on  the  relation  of  H.  0. 
Cutting,  superintendent  of  public  instruction, 
for  a  writ  of  mandamus  to  compel  W.  J. 
Westertield.  state  treasurer,  to  pay  a  certain 
warrant    Granted. 

J.  R.  Judge,  Atty.  Gen.,  for  relator.  Wm. 
Woodbnm  and  A.  J.  McGowan.  for  respond- 
ent. 

BONNiriBLD.  J.  The  relator  applies  to 
the  court  for  writ  of  mandamus  to  compel  the 
resimndeut,  as  state  treasurer,  to  pay  a  certain 
warrant  drawn  in  bis  favor  by  the  state  con- 
troller, for  $83..SH,  as  his  salary  for  the  month 
of  January,  1897.  In  1881  the  act  of  the  leg- 
islature tixing  the  salary  of  the  superintendent 
made  It  payable  out  of  the  general  school 
fund.  In  1891  the  legislature  reduced  his  sal- 
ary, but  made  It  payable  out  of  said  fund. 
Every  appropriation  made  by  the  legislature 
for  payment  of  his  salary  from  1883  to  1897, 
Inclusive,  has  been  made  payable  out  of  the 
said  fund,  and  bis  salary  has  been  so  paid  up 
to  the  beginning  of  this  year,  when  the  state 
treasurer  refused  to  pay  said  warrant.  Coun- 
sel for  resiMndent  moves  the  court  to  qimsh 
and  set  aside  relator's  application,  upon  the 
ground,  substantially,  that  the  appropriation 
act.  In  so  far  as  It  appropriates  moneys  out  of 
the  general  school  fund  to  iMiy  said  salary.  Is 
In  direct  violation  of  st>ctlon  3  of  article  11  of 
the  constitution  of  Nevada,  and  Is  null  and 
void.  And  they  say:  "If  the  act  of  18!>7  is 
not  contrary  to  article  eleven,  section  tliree,  of 
the  constitution  of  the  state,  respondeut  has 


no  defense  to  the  action.  If  It  Is,  the  appli- 
cation for  the  writ  prayed  for  by  relator  should 
be  dismissed."  As  to  these  latter  proposltioiis 
we  concur  with  the  counsel.  The  argument 
of  counsel,  then,  with  reference  to  the  duties 
of  the  state  controller  and  state  treasurer,  re- 
lating to  the  general  school  fond,  based  on  the 
provisions  of  the  statutes,  other  than  the  ap- 
propriation act  of  1897,  Is  foreign  to  the  ques- 
tion submitted  to  the  court,  as  these  provi- 
sions of  the  statutes  In  no  manner  determine, 
or  affect  the  constitutional  power  of  the  legis- 
lature to  provide  for  the  payment  of  relator's 
salary  out  of  said  school  fund.  Besides,  If  the 
act  of  1897,  in  appropriating  money  out  of  that 
fund  to  pay  said  salary.  Is  constitutional,  we 
find  no  legal  barrier  against  such  payment 
being  made.  Under  the  same  provisions  of 
the  several  statutes  cited,  the  respondent  for 
the  years  1895  and  1896,  and  his  predecessors 
In  office  for  the  12  years  next  preceding,  paid 
the  suiJerlntendent's  salary  out  of  the  general 
school  fund.  In  the  case  of  State  v.  Wester- 
tield (lately  decided  by  this  court)  ^  Pac.  119, 
the  question  lnvolve<l  was  as  to  the  constitu- 
tionality of  an  appropriation  made  for  the  sal- 
ary of  a  teacher  of  the  state  orphans'  home, 
which  was  made  payable  out  of  the  general 
school  fimd.  In  that  case  we  held,  in  effect, 
that  under  the  authority  of  State  v.  Rhoades, 
4  Nev.  312,  the  legl.slature  was  prohibited  from 
applying  the  interest  derived  from  the  state 
school  fund  to  any  other  branch  of  state  ex- 
penditure except  that  Immediately  coimected 
wi;h  the  educational  system.  We  held  that, 
in  contemplation  of  the  constitution,  the  school 
at  the  orphans'  home  Is  not  a  part  of  our  edu- 
cational system,  and  that  under  the  authority 
of  State  V.  Dovey,  19  Nev.  .'»90,  12  Pac.  910. 
the  children  at  the  orphans'  taume  were  not 
entitled  to  any  of  said  Interest  or  moneys 
arising  from  the  special  tax  required  to  be 
levied  by  section  6  of  article  11  for  the  pur- 
poses of  the  unlversltj'  and  common  schools. 
But  there  is  a  material  difference  between  that 
case  and  the  case  at  bar.  In  article  11  of  tlie 
constitution,  which  provides  for  the  common 
school  system,  the  office  of  the  superintendent 
is  created.  It  was  created  solely  for  the  bene- 
fit of  the  common  schools.  The  superintend- 
ent Is  their  chief  officer.  His  offlclal  duties 
are  directly  connected  with  them,  and  the 
state's  expenditures  with  reference  to  his  of- 
fice are  immediately  connected  with  the  com- 
mon school  system. 

Counsel  for  resiiondent  argue  that,  as  said 
section  3  provides  that  the  interest  received 
from  the  investment  In  bonds  of  wljat  is 
called  the  "State  School  Fund"  shall  be  d's- 
trlbuted  among  the  several  counties  for  the 
benefit  of  the  common  schools,  it  prohibits 
any  part  of  it  from  l)eing  applied  to  relator's 
salary.  The  attorney  general,  on  the  part 
of  the  relator,  contends  that,  "even  though 
that  portion  of  the  general  school  fund  derived 
from  Interest  be  subject  to  the  restriction* 
placed  upon  it  by  section  3  of  article  11  of  the 
constitution,— that  It  'shall  from  time  to  time 
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be  apportioned  among  the  several  counties,  as 
the  legislature  may  provide  by  law,'— there  Is 
no  such  restriction  or  rule  laid  down  to  be 
followed  by  the  legislature  as  to  the  poi-tlon 
of  the  money  In  said  fund  derived  from  tax- 
ation." We  fully  agree  with  the  attorney 
general  on  this  point.  Article  11  of  the  con- 
stitution required  the  legislature  to  provide 
for  a  uniform  system  of  common  schools,  by 
which  a  school  sliall  be  established  and  main- 
tained in  each  school  district  at  least  six 
mouths  in  every  year;  that  the  legislature 
slmll  provide  a  special  tax,  which  shall  not 
exceed  two  mills  on  the  dollar  of  all  taxable 
property  in  the  state,  in  addition  to  the  other 
means  provided,  for  the  supiwrt  and  mainte- 
nance of  the  state  university  and  common 
schools.  It  will  tie  observed  that  it  is  option- 
al -viith  the  legislature  whether  It  shall  provide 
funds  to  establish  and  maintain  a  school  in 
each  district  for  a  greater  period  tlian  six 
montiis  in  evei-y  year  or  not;  and  the  legis- 
lating has  the  option  of  levying  a  special  tax 
of  a  fractional  part  of  a  mill  on  the  dollar, 
up  to  two  mills  on  the  dollar,  or  twenty  cents 
on  the  htmdred  dollars  of  all  taxable  prop- 
erty. The  legislature  of  1897,  like  those  pi-e- 
ceding  it,  provided  that,  of  the  ad  valorem  tax 
levied  on  each  $100  of  taxable  property  for 
state  purposes,  6  cents  shall  go  into  the  gen- 
eral school  fund;  and  it  was  provided  by  the 
general  appropriation  bill,  as  it  had  been  pro- 
vided by  every  other  appropriation  bill  for 
the  last  14  years,  that  the  salary  of  the  su- 
perintendent shall  be  paid  out  of  that  fund. 
The  moneys  that  go  into  this  fund  from  said 
source  amount  to  over  $10,000  per  year.  If 
It  were  necessary  to  distribute  all  of  this 
school  money  derived  from  taxation  among 
the  several  counties  to  support  the  common 
schools,  for  the  length  of  time  required  by 
the  constitution,— six  months  in  every  year,— 
there  might  be  some  force  in  the  contention 
on  the  part  of  the  respondent  But  such  ne- 
cessity does  not  appear,  and  it  is  not  claimed 
to  exist  Then,  whether  the  relator's  salary 
shall  be  paid  out  of  this  fund,  or  from  some 
other  source.  Is  simply  a  question  of  policy 
on  the  part  of  the  legislature,  with  which  the 
courts  have  nothing  to  do,  and  over  which 
they  have  no  controL  Practically,  it  does  not 
make  a  farthing's  difference  to  the  taxpayers 
whether  relator's  salary  is  paid  out  of  this 
fund  or  the  general  fund  in  the  state  treasury. 
The  constitution  leaves  it  entirely  to  the  dis- 
cretion of  the  legislature  whether  It  shall  put 
5  cents  of  the  proceeds  of  said  ad  valorem 
tax  Into  the  general  school  fund  for  common 
school  purposes,  or  a  lesser  sum  or  a  greater 
siun,  provided  the  greater  stun  does  not  ex- 
ceed 20  cents  on  the  $100  of  taxable  property; 
and  it  Is  likewise  left  to  its  discretion  as  to 
what  part  of  the  moneys  that  it  puts  into  the 
said  fund  shall  be  distributed  among  the  said 
coonties,  and  as  to  what  part  shall  be  other- 
wise used  for  the  beneflt  of  these  schools,  for 
purposes  and  uses  immediately  connected 
with  the  common  school  system. 


If  anything  was  needed  to  support  our  views 
of  the  constitutionality  of  the  appropriation 
in  question  beyond  the  terms  of  the  consti- 
tution, it  may  be  found  in  the  following  facts: 
In  18S1  the  legislature,  by  an  act  reducing 
and  fixing  the  salaries  of  the  state  officers,  by 
Its  terms  made  the  salary  of  the  superintend- 
ent payable  out  of  the  general  school  fund, 
which  act  took  effect  on  the  first  Monday  of 
.January,  1883.  The  legislature  of  1883  made 
an  appropriation  for  this  salary  out  of  said 
fund,  and  likewise  at  every  session  thereafter. 
In  1885  an  amendment  was  proposed,  and 
pas.sed,  to  section  6  of  article  11,  which  simply 
changed  the  section  by  making  two  mills  on 
the  dollar  the  maximum  limit  of  the  special 
tax  levy,  instead  of  one-half  of  a  mill,  as  It 
was  in  the  original  section.  In  1887  the 
amendment  was  agreed  to  and  passed,  and 
at  a  special  election  in  1889  it  was  ratified  by 
the  pt>ople.  In  view  of  the  fact  that,  long 
prior  to  the  proposal  and  adoption  of  said 
amendment  by  the  legislature  and  its  ratifi- 
cation by  the  people,  the  salary  of  the  super- 
intendent was  made  payable  out  of  the  gen- 
eral school  fund  by  the  said  act  of  1881,  and 
by  subsequent  appropriation  bills,  we  may 
reasonably  conclude  that  such  payment  is 
within  the  contemplation  of  tlie  constitution, 
that  It  was  intended  to  be  sanctioned  and  rat- 
ified by  the  amendment;  otherwise,  it  would 
have  been  restricted  by  the  amendment  In- 
deed, it  may  be  reasonably  inferred  that  the 
provision  of  the  legislature  making  the  sal- 
ary of  the  superintendent  of  public  instruc- 
tion payable  out  of  the  gereral  school  fund 
was  among  the  reasons  of  raising  the  maxi- 
mum rate  of  said  tax  to  two  mills  on  the  dol- 
lar. A  statute  will  always  be  sustained  by 
the  courts  if  there  be  any  reasonable  doubt  of 
Its  unconstitutionality.  This  rule  is  so  well 
settled  tliat  authorities  need  not  be  cited.  But 
It  clearly  appears  to  us  that  the  constitution 
does  not  restrain  the  legislature  from  appro- 
priating moneys  out  of  the  general  school  fund 
to  pay  relator's  salary.  The  motion  of  re- 
spondent to  dismiss  this  application  is  denied. 
The  WTlt  prayed  by  the  relator  will  issue. 

BELKNAP,  C.  J.,  and  MASSEY,  J.,  concur. 


HOLBROOK  et  al.  v.  BALOISE  FIRE  INS. 

CO.    (Sac.  233.) 
(Supreme  Court  of  California.     .luly  16,  1807.) 

INSVKANCE — FOKPBITfKE— WaIVEK— CONSTHICTIOS 

OF   COXTBACT — MOKTGAr.EES— KnOWLKDQB    OP 

DOUBLB   INSUKA.NCE — EsTOPPEI.. 

1.  An  agreement  for  Appmisonipnt  between  an 
Inmirnncc  ooiniianv  and  iiiKiired  providoil  that  the 
submission  was  without  refi-n-noe  to  «uy  other 
matter  of  difference  than  the  daningi'  to  tJie 
proiKjrty,  iind  should  be  of  binding  effp<?t  only 
so  far  as  regarded  the  same;  and  the  iwlicy  pro- 
vided that  the  company  should  not  bo  held  to 
have  waived  any  condition  by  proci>oding  to  an 
appraisal.  HeU',  that  the  company  did  not  waive 
a  condition  rendering  the  policy  void  iu  case  or 
a  double  insmjnce. 
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2.  Mortgageos  who  procure  insurance  on  the 
mortgageil  proiierty,  payable  to  tliom  in  case  of 
loss,  are  not  the  "insiintl,"  within  a  condition  in 
the  i)oli(7  nuiking  it  void  if  the  insured  procure 
double  insurance,  where  the  owner  pays  the 
premium,  and  is  the  person  said  in  the  policy  to 
he  insured. 

3.  I'laintiffs  made  the  owner  of  proiM>rfy  a  loan 
through  H.,  who  was  also  agent  of  an  hisurauce 
company.  The  owner  agreed  with  H.  that  plain- 
tiffs should  hare  ins'irancc.  an<l  the  mortgage  con- 
tained a  like  stipulnlion.  H.  tilled  out  :in  applica- 
tion for  insurance,  and  signed  the  owner's  name 
to  it,  and  then  issued  tne  iiolicy.  The  i<s<nince 
of  such  iKilicy  was  the  only  attempt  at  compliance 
with  such  stipulatiotis.  and  the  owner  gave  plain- 
tiffs his  note  for  the  amount  of  the  prciiiiuni  ad- 
vanced by  them  to  H.  //'/(,'.  that  the  facts 
showed,  at  least,  that  H.  was  the  owner's  agcn'. 
to  obtain  the  insurance,  and  II.'s  knowle  itc  must 
be  imputed  to  the  owner,  though  the  owner  ha(l 
no  actual  personal  knowledge  of  the  issuance  of 
the  policy. 

4.  Where  mortgagees  procured  and  n-tained  a 
policy  on  the  mortgag(>d  prupcrty,  payable  to  them 
in  ca.se  of  loss,  an(i  showing  on  its  face  that 
the  owner  was  the  insured,  and  «ct(>d  on  the  as- 
sumption that  he  had  actual  knowlwlge  of  the  is- 
suance of  the  pflicy,  tliey  could  not  claim  that 
they  should  not  be  affected  by  mere  impnted 
knowledge  of  the  owner,  who  procured  other  in- 
surance, contrarj-  to  the  terms  of  such  policy. 

Commissioners'  decision.     Dop.trtmeut  2. 


Action  by  S.  W.  Holbrook  and  otlior.s  against 
the  Balolse  KIre  Insurance  Conii  any.  From  a 
judgment  In  favor  of  plaintiffs,  defendant  ni)- 
peals.     Iteversed. 


BUITT,  C.  Action  on  a  policy  of  fire  In- 
surance which  contained  a  clause  against 
double  Insurance,  as  follows:  "This  entire  pol- 
icy, unless  otherwise  provUied  b.v  ngri'emeut, 
•  •  ♦  shall  be  void  If  the  Insured  now  has 
or  shall  hereafter  make  or  procure  any  other 
contract  of  iuKurance  *  •  •  on  property 
covered  by  this  policy.''  The  defen.se  relied  on 
Is  that  the  Insured  couunltted  a  breach  of  this 
condltlou  by  obtaining  additional  insurance 
without  defendant's  consent. 

Plaintiffs  loaned  a  stun  of  money  to  one  J. 
C.  D.  McMahan.  In  the  course  of  the  nego- 
tiation of  .such  loan,  It  wa.s  agreed  that  plain- 
tiffs should  have,  as  security,  a  mortgage  upon 
land  of  the  borrower  In  the  city  of  Stockton, 
and  a  policy  of  insurance  on  a  building  to  be 
erected  thereon.  The  mortgage  was  executed 
by  McMnhan  on  November  it,  lS!r.>.  It  pro- 
vided, among  other  things,  that  he  would  kee]) 
the  buildings  on  the  land  lnsun>d  to  the 
anu>unt  of  at  least  $l,fK)(),  and  assign  the  iioU- 
des  of  lusurauce  to  the  pUiliitiffs.  One  Hen- 
derson ncgjtialcd  the  .sai<l  loan  as  l)ro"iicr  both 
of  the  mortgagor  and  the  mortgagees.  He  was 
also  the  local  agent  for  the  defendant  insur- 
iince  compjiny.  On  Dcccmlier  o,  I.SICJ,  he  lin- 
ed out  a  blank  form  of  application  to  defend- 
ant for  insurance  lo  tlie  anioiuit  of  !pl.(Ht:)  o.i 
Mc.Maban's  building,  then  in  com'se  of  erec- 
tion. The  paper  was  entitled  "Apidii  ation  and 
Survey  of  J.  C.  D.  McMahan,"  and  it  was  stat- 


ed therein  that  the  Insurance  was  for  the 
security  of  a  mortgagee.  Henderson  signed 
the  name  of  McMahan  thereto  as  applicant. 
Thereupon  he  issued  on  behalf  of  defendant 
the  policy  in  suit,  wherein  it  was  stated  that 
the  Baloise  Company  "does  insure"  J.  C.  D. 
McMahan  for  the  term  of  three  years  against 
loss  by  Are  to  the  amount  aforesaid  on  his 
said  building;  loss,  if  any,  payable  to  said 
mortgagees.  The  policy  was  delivered  to  the 
mortgagees.  The  premium  was  paid  from 
funds  of  theirs  In  the  hands  of  Henderson,  but, 
ou  the  comjiletion  of  the  building.  JIc.Maliau 
gave  to  them  liis  note  for  the  amount  thereof. 
After  the  isstuiuee  of  this  policy,  and,  as  we 
understand  the  facts  and  the  argtmient  of 
couu.sel.  after  the  execution  of  his  note  to 
plaintiffs  for  the  said  premium  advanced  by 
lliem.  McMahan  obtained  a  policy  from  the 
Insurance  Company  of  North  America  to  the 
amount  of  ?!].2(K»  upon  his  Interest  In  said 
building.  Defendant  Irnd  no  notice  of  such 
subsetpient  Insurance  until  after  tiie  lire  by 
which  the  building  was  destro.ved.  .\fier  such 
notice,  however,  defendant  joined  the  Nortii 
American  Company  In  an  agreement  with  JIc- 
Mahan  to  submit  the  question  of  the  amount 
of  the  loss  to  appraisers;  and  such  amount 
was  thus  ascertained  to  be  the  sum  of  $1,210.- 
36.  Said  agreement  for  appraisement  con- 
tained a  provision  that  the  submission  was 
without  reference  to  any  other  matter  of  dif- 
ference within  the  conditions  of  the  Insurance, 
and  should  be  of  binding  effect  only  so  far  as 
regarded  the  damage  to  the  property ;  ani  it 
was  one  of  the  clauses  of  defendant's  policy 
that  it  should  not  be  held  to  have  waived  any 
condition  of  the  poll<-y  by  proceeding  on  Its 
part  to  an  appraisal  in  the  manner  stated. 
The  findings  of  the  court  disclose  the  matters 
alx)ve  set  out.  It  was  further  found  that  de- 
fendant did  not  Intend  to  insure  the  Interest 
of  plaintiffs  as  mortgagees  in  .<iaid  building, 
but  did  intend  to  insure  the  Interest  of  McMa- 
han therein  "for  the  benefit  and  security  of 
plaintiffs" ;  also,  that  McMahan  "had  no  ac- 
tual per.sonal  knowledge  of  the  Issuance"  of 
said  jioliey  of  defendant.  Judgment  was  for 
plaintiffs  in  the  sum  of  $550.1.").  the  court  pro- 
rating the  liability  of  defendant  with  that  of 
the  North  American  ComtMinv. 

In  view  of  the  terms  of  the  agreement  by 
wliich  the  two  Insurmice  companies  submit- 
ted to  arbitration  the  question  of  the  amount 
of  the  loss,  aud  the  provisions  of  the  policy  in 
suit  looking  to  such  submission,  the  conten- 
tion of  resiiondents  that  tlie  stejjs  taken  b.v 
defendant  in  tliat  matter  operated  to  waive 
tile  forfeiture  Insisted  uiK>n  cannot  be  sus- 
tained. Stoclaou.  etc.,  Agriculttwal  Works  v. 
(Hen's  Falls  Ins.  Co..  !«  Cal.  557,  33  Pac.  (i«; 
.loluisou  V.  Insurance  Co.,  41  Minn.  3!)0,  43  N. 
W.  rii).  The  <iuestion,  then.  Is  whether  the 
"insured"  procured  the  second  insurance  with- 
in the  condition  against  the  same  contained  hi 
the  polic.v.  Kespondents  contend  that  the.v. 
and  not  .McMalian.  were  the  "instired."  ami 
hence  were  not  affected  by  his  act.     But  the 
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payment  of  the  premlnm  was,  In  effect,  made 
by  McMahan.  He  waa  Ibe  person  said  In  tbe 
policy  to  be  insured.  IJC  the  mortgage  bad  been 
discharged  before  the  loaa,  he  would  still  hare 
l>een  indemuified  by  the  policy  for  tbe  full 
period  named  tbaein.  Therefore  we  thlnlc 
it  clear  that  tbe  stipulation  in  the  policy  for 
payment  to  tbe  mortgagees  in  case  of  loss 
was  bat  a  provisional  assignment  of  the  con- 
tingent proceeds  of  tbe  contract,  and  had  not 
the  effect  to  substitute  the  mortgagees  for  the 
mortgagor  aa  the  party  insured.  "It  la  atlll," 
■aid  tbe  supreme  court  of  Wisconsin  in  tbe  dis- 
cussion of  a  similar  provision,  "tbe  owner  of 
the  premises  who  is  Insured,  and  the  contract 
of  tbe  company  is  with  him  alone,  and  the  con- 
tinned  validity  of  the  policy  is  dependent  upon 
the  performance  by  him  of  the  conditions  em- 
braced in  it."  Williamson  v.  Insurance  Go„ 
S6  Wis.  395,  396,  57  N.  W.  46.  See  Glllett  r. 
Insurance  Co.,  73  Wis.  203,  41  N.  W.  78; 
Moore  v.  Insurance  Co.,  141  N.  T.  219,  36  N. 
£.  191;  and  the  note  in  28  Am.  Law  Reg.  (N. 
S.)  pp.  221-243,  where  the  learning  pertaining 
to  thla  subject  ia  well  digested.  We  do  not 
perceive  bow  the  finding  that  defendant  in- 
tended to  Insure  tbe  Interest  of  McMahan  for 
tbe  benefit  and  security  of  plaintiffs,  onder- 
stood,  as  it  must  be.  In  coimectlon  with  tbe 
other  fact*  found,  at  all  Influences  tbe  case. 
Tbe  finding  declares  no  more  than  the  impli- 
cations from  the  policy  Itself  and  the  clrcom- 
atances  attending  Its  issue. 

We  agree  with  respondents  Qiat  McMaban 
coold  not  become  tbe  insored  without  lils 
knowledge  or  consent;  but  we  think  they  mis- 
take in  the  assertion  that  he  procured  the 
North  American  policy  "in  total  ignorance  of 
the  Issuance  of  the  Balolse  policy."  It  is  true 
tbe  court  found  that  McMahan  "liad  no  actual 
personal  knowledge"  of  Its  Issuance;  but,  con- 
sidering the  other  facts  found,  this  must  be 
held  to  mean  no  more  than  what  it  literally 
Imports,— that  he  bad  no  knowledge  thereof 
derived  from  the  Immediate  exercise  of  bis 
own  senses;  for.  In  the  first  place,  he  bad 
agreed  with  the  plaintUfs,  tlurougb  Henderson, 
that  they  should  have,  as  part  of  the  security 
for  their  loan,  a  policy  of  insiurance  on  tbe 
building.  A  similar  stipulation  was  Inserted 
In  the  mortgage  executed  by  him.  Tbe  issu- 
ance of  tbe  Balolse  policy  was  the  only  at- 
tempt at  compliance  with  his  promises  in  this 
regard.  And.  secondly,  he  gave  to  the  plain- 
tiffs his  promissory  note  for  the  amount  of 
the  premium  they  had  advanced  to  Hender- 
son. If  these  facts  do  not  show  that  McMahan 
had  actual  notice  of  the  Baloise  policy,  they 
at  least  show  that  Henderson  was  the  a^ent 
of  McMahan,  to  whom  the  latter  committed 
the  matter  of  obtaining  the, same,  and  that 
Henderson's  knowledge  of  the  issue  thereof 
must  be  imputed  to  McMahan.  And,  since  the 
lyiaintiffs  accepted  and  retained  the  policy 
showing  on  its  face  that  McMahan  was  the 
Insured,  they  are  in  no  position  to  say  that 
they  should  not  be  affected  by  mere  iaiputed 
knowledge  of  McMahan.    They  acted  on  the 


assumption  that  he  ttad  actoid  knowiedse- 
The  insured  having  procured  furtlier  insurance 
without  the  consent  of  the  iusureo:,  the  policy 
sued  on  became  void.  In  virtue  of  the  express 
provision  for  such  result.  Locey  v.  Insurance 
Co.  (Cal.)  11  Pac.  791.  We  recommend,  there- 
fore, tiiat  the  judgment  be  reversed,  and  tbe 
cause  remanded,  with  directions  to  tbe  court 
below  to  render  Judgment  for  defendant  on 
the  findings. 

We  concur:     SEARLS,  0.;   HAXNES,  0. 

PER  CURIAM.  For  the  reasons  given  m 
the  foregoing  opinion,  the  Judgment  is  re- 
versed, and  the  cause  remanded,  with  direc- 
tions to  tlie  court  below  to  render  Judgment 
tor  defendant  on  the  findings. 


011  Cal.  443) 
MORTON  T.  MORTON.     (S.  F.  666.) 
(Supreme  Court  of  Callfomia.     July  1,  1897.) 

DiVOBCB— SlTTlKO  ASIDB  DECBIB  BT  DBVADLT  — 
DtSOKBTION  or    CODBT. 

On  motion  to  set  aside,  on  the  groand  of 
excusable  neglect,  a  decree  of  divorce  for  cruelty 
entered  against  a  husband  by  default,  defendant 
testified  that  he  and  plaintiff  bad  become  recon- 
ciled and  cohabitated  together  after  the  auit  waa 
commenced  until  the  summons  was  served,  when 
he  went  away;  that  plalntifl!  promised  him  she 
would  not  take  any  judgement  in  the  case,  and 
that  witbont  notice  to  him  she  took  the  jndg- 
ment  PlaintifC  testified  that  tlie  place  om  whidit 
they  lived  was  her  separate  property,  and  she 
passively  endured  defendant  because  she  could 
not  help  herself;  thit  she  never  forgave  his  of- 
fenses, or  made  any  agieMuent  to  do  so;  and 
that  there  was  never  any  recondliatien  after  the 
action  was  commenced.  BeU,  that  a  denial  of 
the  motion  was  not  an  abtiae  of  discretion. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Napa  county;  B.  ]). 
Ham,  Judge. 

Action  by  Fannie  A.  Morton  against  John 
D.  Morton  for  divorce,  in  which  there  was 
a  decree  for  plaintiff  by  default  From  an 
order  denying  a  motion  to  set  aside  tbe  de- 
cree, defendant  appeals.    Affirmed. 

T.  A.  McGowan,  for  appellant  H.  C.  Ges- 
ford  (Dinkelspiel  &  Gesford,  of  counsel),  for 
respondent 

BELCHER,  a  Tbe  plaintiff  instituted  this 
action  in  the  superior  court  of  Napa  county 
to  obtain  a  divorce  from  the  defendant  upon 
tbe  ground  of  extreme  cruelty.  The  com- 
plaint was  filed  September  25,  1S95,  and  the 
summons  was  duly  served  on  defendant 
October  14tb  thereafter.  He  failed  to  ap- 
pear, and  on  November  11th  Judgment  was 
entered  dissolving  the  bonds  of  matrimony 
between  the  parties,  and  awarding  the  plain- 
tiff permanent  alimony  in  the  sum  of  $20 
per  month,  and  $35  costs  of  suit.  Defend- 
ant received  at  San  Francisco,  on  Novem- 
ber 2oth,  notice  of  the  entry  of  the  juds- 
ment,  and  on  December  7tb  be  served  and 
filed  notice  that  be  would  move  the  court  to 
vacate  and  set  aside  the  Judftment  upon  the 
ground    that    It    was    taken    againat    blm 
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throngh  his  mistake,  Inadvertence,  surprise, 
and  excusable  neglect.  The  motion  was 
heard  by  the  court  In  January,  1896,  and 
thereafter  denied,  and  from  that  order  this 
appeal  Is  prosecuted. 

The  motion  was  submitted  upon  the  affi- 
davit of  defendant,  and  oral  testimony  giv- 
en by  Edward  A.  Bell  and  by  the  plaintiff 
and  the  defendant.  The  substance  of  de- 
fendant's affidavit  was  that,  after  the  com- 
mencement of  this  action,  he  and  the  plain- 
tiff lived  and  cohabited  together  as  husband 
and  wife,  at  their  home  near  Callstoga,  In 
Kapa  county,  until  about  the  middle  of  Oc- 
tober, 1895,  when  he  left,  and  went  to  San 
Francisco;  that  prior  to  the  commencement 
of  this  action  plaintiff  had  commenced  an- 
other action  for  divorce  against  him,  and 
thereafter  they  had  become  reconciled,  and 
lived  together,  and  both  had  been  advised 
by  their  respective  attorneys  that  by  reason 
of  such  reconciliation  the  action  could  not 
be  further  prosecuted;  that  plaintiff  had 
told  defendant  that  be  must  leave,  as  she 
would  no  longer  live  with  him,  and  he  had 
told  her  that  she  could  obtain  a  divorce  If 
she  so  desired,  but  that  he  would  not  per- 
mit a  divorce  upon  the  grounds  set  out  In 
the  complaint,  as  the  charges  of  cruelty 
therein  made  were  not  true;  that  he  would 
leave  Napa  forever,  provided  she  would  not 
ask  a  decree  awarding  to  her  any  alimony 
or  other  sums  of  money;  that  plaintiff 
promised  defendant  that  she  would  not  take 
any  judgment  In  this  case,  but  would  wait 
a  year,  and  then  have  her  attorney  file  a 
new  complaint,  asking  for  a  divorce  upon 
the  ground  of  desertion,  but  not  asking  ei- 
ther alimony,  counsel  fees,  or  costs;  that 
defendant  transferred  all  his  real  and  per- 
sonal property  to  plaintiff,  and,  relying  up- 
on the  promises  made  by  her  to  him,  left 
the  county  of  Napa  without  filing  any  an- 
swer In  this  case;  and  that  after  his  de- 
parture, and  without  notice  to  him,  plain- 
tiff caused  judgment  by  default  to  be  enter- 
ed against  htm.  Edward  A.  Bell  testified 
that  he  represented  the  defendant  on  the 
settlement  made  between  him  and  the  plain- 
tiff as  to  their  property  rights;  that  no  writ- 
ten agreement  was  entered  Into,  but  his  un- 
derstanding was  that,  under  the  agreement, 
plaintiff  took  all  the  personal  property  then 
on  her  farm  near  Callstoga,  and  paid  de- 
fendant therefor  the  sum  of  $40;  and  that 
nothing  was  said  one  way  or '  the  other 
about  the  divorce.  Plaintiff  testified:  That 
the  premises  on  which  she  and  defendant 
were  living  at  the  commencement  of  the 
action  were  her  separate  property,  and  that 
she  continued  to  live  there  with  defendant 
until  the  summons  was  served  because  she 
had  no  other  place  to  go  to,  and  did  not 
want  to  leave  her  personal  effects  to  the 
mercy  of  defendant,  as  he  had  threatened 
to  destroy  them  If  she  ever  left  him.  That 
"I  never  at  any  time  entered  into  any  agree- 
ment with  defendant,  express  or  implied, 


to  condone  his  matrimonial  offenses,  or  to 
forgive  him;  neither  did  I  ever  forg^ive  him 
or  condone  his  offenses,  and  never  wa» 
there  at  any  time  any  reconciliation  between 
US  after  the  commencement  of  this  action. 
I  passively  endured  the  defendant  because 
I  could  not  help  myself,  antU  I  had  an  op- 
portunity of  safely  taking  other  action. 
After  this  action  was  commenced  defendant 
treated  me  with  harshness  and  cruelty,  as 
he  had  done  before,  and  our  relations  con- 
tinued Just  as  strained  as  previously.  Ev- 
ery allegation  of  defendant's  affidavit  on 
this  motion  to  the  effect  that  a  reconciliation 
was  had  between  us,  or  that  we  entered  in- 
to any  agreement  of  condonation,  la  abso- 
lutely false."  She  also  testified  that  all  the 
statements  made  in  defendant's  afildavlt,  ex- 
cept those  contained  in  the  first  paragraph 
thereof  as  to  the  commencement  of  the  ac- 
tion and  tAie  Judgment,  and  that  she  and  de- 
fendant lived  together  until  the  middle  of  Oc- 
toljer,  1896,  were  untrue.  Defendant  testified 
"that  John  D.  Morton  was  not  his  real  name; 
that  his  real  name  was  John  D.  James;  and 
that  he  had  been  convicted  of  a  felony  in  the 
state  of  California,  from  San  Diego  county, 
and  had  served  a  term  in  state's  prison  at  San 
Quentin;  and  he  also  stated.  In  substance, 
that  prior  to  the  granting  the  divorce  he  was 
willing  for  her  to  get  a  divorce,  and  that  he 
had  declined  to  make  a  defense." 

It  Is  settled  law  In  this  state  that  applica- 
tions of  this  kind  are  address^  to  the  sound 
legal  discretion  of  the  trial  court,  and  that  Its 
action  in  granting  or  denying  them  will  not 
be  disturbed  on  appeal  imless  a  clear  abxise  of 
such  discretion  Is  shown.  Coleman  v.  Rankin, 
37  Cal.  247;  Gamer  v.  Erlanger,  86  Cal.  60, 
24  Pac.  805;  Williamson  v.  Drill  Co.,  95  Cal. 
052,  30  Pac.  762.  That  the  court  believed  the 
facts  to  be  as  stated  by  the  plaintiff,  and  not 
as  stated  by  the  defendant,  is  clearly  shown 
by  its  action,  and,  this  being  so,  there  was  ob- 
viously no  abuse  of  discretion  In  denying  the 
motion. 

The  point  that  plaintiff  must  be  held  to  have 
condoned  defendant's  offenses,  because  she 
lived  and  cohabited  with  him  after  the  action 
was  commenced  and  imtil  the  summons  was 
scarred,  cannot  be  sustained.  In  an  action  for 
divorce  on  the  ground  of  cruelty  there  can  be 
no  condonation  unless  there  is  a  reconciliation 
between  the  parties,  a  remission  of  the  matri- 
monial offenses,  and  an  express  agreement  to 
condone.  "Condonation  implies  a  condition 
subsequent;  that  the  forgiving  party  must  be 
treated  w4th  conjugal  kindness."  Olv.  Code,  S 
117.  "Where  the  cause  of  divorce  consists  of 
a  course  of  offensive  conduct,  or  arises.  In 
cases  of  cruelty,  from  successive  acts  of  Ill- 
treatment  which  may,  aggregately,  constitute 
the  offense,  cohabitation,  or  passive  endm*- 
ance,  or  conjugal  kindness  shall  not  be  evi- 
dence of  condonation  of  any  of  the  acts  con- 
stituting such  cause,  unless  accompanied  by 
an  express  agreement  to  condone."  Id.  S  US. 
The  order  should  be  affirmed. 
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W«  concnr:  OHIPMAN,  0.:  SBABI^,  a 

PER  OUBIAM.    For  the  reasons  given  In 
Uw  foregoing  opinion,  the  order  Is  affli'med, 


fllT  Cal.  441) 

PRITSCH  T.  8TAMPFLI  et  al.     (Sac.  225.) 

(Supreme  Court  of  California.     JvAj  1,  1897.) 

Appeal. —  Affirmance. 

Where  reversal  la  asked  on  alleged  inauffl- 
deney  of  the  eviiJence,  and  a  so-cnlled  bill  of  ex- 
ceptions Is  unintelli''ible,  and  not  such  as  to  be 
conklilered  on  appeal,  the  judgment  v*U  t>e  af- 
firmed. 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  Plumas  county;  G. 
Q.  Clough,  Judge. 

Action  by  Christina  Prltsch  against  William 
Stampfll  and  others  to  quiet  title.  From  a 
provision  in  the  judgment  that  piaintilT  baa 
DO  title  to  a  specified  part  of  the  land,  she 
appeals.   Affirmed. 

C.  K.  McLaughlin,  for  appellant  Goodwin 
&  Webb,  for  respondents. 

BRITT,  O.  Suit  to  quiet  tlUe  to  a  body  of 
lands  In  Plumas  county.  Plaintiff  appeals 
from  a  certain  provision  of  the  Judgment  to 
the  effect  that  she  has  im>  title  to  a  tract  of 
about  20  acres,  parcel  of  the  larger  body,  and 
relies  for  reversal  upon  alleged  insufficiency 
of  the  evidence  to  support  the  findiugs  of  the 
court  There  appears  In  the  transcript  on  ap- 
peal a  paper  entitled  "Bill  of  Exceptions," 
purporting  to  set  forth  evidence  received  at 
the  trial,  concluding  with  the  statement  that 
"the  foregoing  was  substantially  all  the  evi- 
dence touching  the  said  tract  of  land."  Fol- 
lowing Uxls  Is  another  document,  headed  "De- 
fendants' Amendments  to  Plaintiff's  Bill  of 
Eaxceptlons."  The  amendments  cover  several 
pages  of  printed  matter,  and  are  proposed  to 
be  Inserted  at  sundry  places,  designated  by 
reference  to  numbers  of  Hnes  and  pages  In 
ihe  original  draft  of  the  plaintiff's  bill,  as  we 
surmise,  but  there  is  nothing  in  the  transcript 
here  to  Indicate  the  points  of  insertion.  Next 
is  a  stipulation  of  counsel  that  the  amend- 
ments suggested  were  correct  and  "that  the 
pbdntlfTs  bill  of  exceptions  herein,  with  the 
defendants'  amendments  thereto  attached,  be 
settled,"  etc.  Then  appears  an  order,  signed 
by  the  judge,  settling  and  allowing  the 
"within  bill  of  exceptions."  There  was  no 
engrossment  no  incorporation  of  the  pro- 
posed blU  and  amendments  in  one  paper,  and 
tbe  statement  at  the  close  of  plnlntiff's 
proposed  bill,  that  the  matter  preceding  it 
"was  substantially  all  the  evidence,"  wa.<i 
permitted  to  stand.  For  the  reason  that  the 
so-called  bill  of  exceptions  Is  uniutellisible, 
and  Is  not  presented  in  a  manner  to  be  consid- 
ered in  this  court,  the  judgment  must  be  af- 
drmed.  Marlow  v.  Marsh,  0  Cnl.  259;  Skill- 
man  V.  Riley,  10  Cal.  300;  B.ilUwin  v.  Ferre, 
23  Onl.  4C1;  KlmbaU  r.  Semple.  31  Cal.  657. 


We  concnr:    OHIPMAN,  O.;  BBLCHBB,  0. 

PER  CURIAM.  For  the  reasons  given  in 
tbe  foregoing  opinion,  the  judgment  is  af- 
firmed. 

(U7  Cal.  417) 
DONNELLY  v.  SAN  FRANCISCO  BRIDGE 

CO.    (S.  F.  623.) 
(Supreme  Court  of  California.    June  25,  1897.) 

Ostensible  Aobnct— Proof— Liabilitt  vorTobt 
—Personal  Injcrt— Fellow  Servants. 

1.  A  company  began  the  constrnctlon  of  a  pier 
trader  contract  and  placed  its  anperintendent  S., 
in  charge  of  the  work  and  employes.  An  em> 
ployg  was  negligently  injured,  and  sued  the  com- 
pany. Defendant  showed  that  before  the  injury 
It  had  assigned  the  contract  to  S.,  and  that  he 
was  doiog  the  work  on  his  individual  responsi- 
bility. Plaintiff  showed  that  he  was  never  noti- 
fied of  a  change  of  employers;  that  there  waa  no 
change  in  the  work;  that  the  time  book  and  time 
checks  were  the  blank  forms  osed  by  the  «om- 
pany;  that  the  workmen  presented  their  vouchers 
on  the  printed  forms  of  the  company  to  the  office 
of  the  company,  and  there  received  their  money. 
Behl,  that  S.  was  defendant's  ostensible  agent 

2.  Plaintiff  could  prove  an  ostensible  agencgr 
without  having  pleaded  it  since  he  did  not  know 
that  his  demand  would  nltimately  rest  on  It 

3.  Civ.  Code,  J  2334,  providing  that  a  principal 
la  bound  by  the  acts  of  his  ostensible  agent  "to 
those  persons  only"  who  have  incurred  a  liability 
or  parted  with  value  on  the  faith  of  such  agency, 
deals  solely  with  contract  obligations,  and  does 
not  exonerate  a  principal  flor  liability  for  torta 
of  an  ostensible  agent. 

4.  In  putting  a  jackscrew  Into  poiiition,  blocks 
for  a  foundation  had  to  be  thrown  down  10  or  12 
feet.  The  workmen  above  Inquired  if  the  way 
was  clear,  and  several  workmen,  as  well  as  the 
oootractor's  superintendent  of  construction,  an- 
swered that  it  was.  A  workman  In  the  way  be- 
low was  struck  by  a  falling  block.  The  superin- 
tendent was  near  him,  and  was  negligent  in  not 
seeing  him  before  he  answered  the  workman 
above.  BrUl,  that  the  injured  workman  and  tlie 
auperintendent  as  to  the  act  causing  the  injnty, 
were  fellow  servants. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  W.  P. 
Dalngerfleld,  Judge. 

Action  by  J.  W.  Donnelly  against  the  San 
Francisco  Bridge  Company.  There  was  a 
judgment  In  favor  of  plaintiff,  and  from  an 
order  denying  it  a  new  trial  defendant  ap- 
peals.   Reversed. 

B.  P.  Wright  for  appellant  Beddy,  (Jamp- 
bell  &  Metson.  for  respondeat 

HENSHAW,  J.  Plaintiff  sued  defendant  to 
recover  damages  for  Injuries  sustained  by  him 
while  in  its  employ  by  reason  of  its  negli- 
gence. He  recovered  judgment,  and  this  ap- 
peal is  taken  from  the  order  of  the  court  deny- 
ing defendant  a  new  trial. 

Plaintiff  showed  that  tbe  defendant  had  en- 
tered into  a  written  contract  with  the  Olympic 
.Salt  Water  Ck>mpany,  a  corporation,  to  con- 
struct a  pier  on  tbe  beach  near  the  Cliff  House, 
In  the  city  and  county  of  San  Francisco.  The 
work  of  construction  was  commenced  by  the 
defendant  under  the  contract  M.  B.  Stone 
was  the  superintendent  of  the  defendant  fo;!i- 
pany,  and  In  charge  of  the  work.  rbiniiiT 
waa  employed  by  tbe  company,  tlii'ough  its  tiu- 
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perlntendent,  and  went  to  work  on  the  5th  day 
of  July,  1893,  and  continued  to  work  on  the 
pier  until  he  received  the  injuries  complained 
of.  It  was  not  disputed  upon  the  trial  that 
plaintiff  was  employed  for  the  defendant  by 
its  superintendent.  Upon  the  21st  day  of  July, 
ISSKJ,  the  work  of  pile  driving  for  the  con- 
struction of  the  pier  was  in  process.  A  pile 
had  been  driven  too  deep,  and  the  plaintiff, 
with  other  men,  was  sent  by  the  superintend- 
ent to  lay  a  foundation  for  a  Jackscrew  to 
raise  the  pile.  This  required  the  plaintiff  to 
work  under  the  pile  driver.  Plaintiff  was  en- 
graged  in  carrying  and  arranging  blocks  upon 
which  to  place  the  jack.  The  blocks  were 
supplied  from  a  place  10  or  12  feet  above,  firom 
which  height  they  were  thrown  down  to  the 
workmen  below.  M.  B.  Stoue,  the  superin- 
tendent, was  supervising  tlie  work.  Plaintiff, 
while  stooping  down  to  pick  up  a  block,  was 
struck  by  one  thrown  from  above.  The  man 
above  asked,  before  he  threw  the  block,  if  all 
was  clear  below,  and  was  answered  in  the  af- 
flrmatlre  by  the  superintendent  and  others, 
and  the  block  was  allowed  to  fall.  The  su- 
perintendent, when  he  gave  his  answer,  was 
standing  within  a  few  feet  of  the  plaintiff,  and 
there  was  nothing  to  obstruct  his  view  of  him. 
It  appears  also  that  Stone  noticed  the  plaintiff 
the  instant  after  he  had  given  the  order,  and 
i-alled  to  the  workman  above  to  hold.  The 
time  was  too  short;  the  block  was  already 
falling.  This  evidence  certainly  leaves  the 
question  one  for  the  jury  as  to  whether  or  not 
M.  B.  Stone  was  negligent  in  giving  the  order, 
and  from  the  Jury's  determination  it  must  be 
concluded  that  it  deemed  he  was.  That  Stoue 
was  the  superintendent  in  charge  of  the  work 
when  It  was  commenced,  there  Is  no  room  for 
doubt.  The  defense,  however,  undertook  to 
show  that  before  the  time  of  the  injury  It  had 
assigned  the  contract  to  Stoue,  and  that  there- 
after, and  at  tlie  time  of  the  Injury,  It  was 
no  longer  In  charge  of,  or  connected  with,  the 
labor  of  construction,  and  that  Stone  was  car- 
rying on  the  work  as  an  independent  con- 
tractor upon  his  own  individual  responsibility. 
Plaintiff  in  turn  met  this  by  evidence  to  prove 
that  Stone  continued  at  least  to  be  the  osten- 
sible agent  of  defendant  in  charge  of  the  work. 
In  this  he  was  quite  successful.  He  showed 
that  no  notice  was  ever  given  to  him  of  the 
pretended  change  in  his  emplojers;  that  the 
work  was  conducted  under  the  direction  of 
Stone  after  the  date  of  the  conti-act  in  precise- 
ly the  same  manner  as  that  which  character- 
ized it  before.  lie  showed  that  the  time  book 
kept  for  the  work,  and  the  time  checks  Issued 
to  the  men,  were  upon  printed  blank  forms 
used  by  the  corporation,  and  that  the  work- 
men presented  their  vouchors  upon  the  printed 
forms  of  the  company  to  tlie  office  of  the  cor- 
poration, and  there  recoive<l  their  money,  as 
they  liad  been  wont  to  do.  In  short,  after  the 
date  of  the  contract,  whercliy  it  is  claimed  tliat 
the  sole  managoiiieut  and  control  of  the  work 
was  turned  over  to  .Stone,  the  work  was  In  all 
respects  conducted  by  Stone  as  It  had  been 


during  the  time  preceding.  The  evidence  ol 
the  time  book  and  time  checks,  of  the  paymeui 
of  the  laborers,  and  of  the  general  conduct  of 
the  work,  was  all  admissible  to  establisli  the 
ostensible  agency.  Southern  Pac.  Co.  v.  Well- 
ington (Tex.  Civ.  App.)  3C  S.  W.  1114;  Forbe> 
V.  Electric  Co.  (Or.)  23  Pac.  670.  An  agency  is 
ostensible  when  the  principal  intentionally  or 
by  want  of  ordinary  care  causes  a  third  per- 
son to  believe  another  to  be  his  agent,  who  in 
really  not  employed  by  him.  Civ.  Code,  {  2300. 
There  is  shown  In  this  case  an  existmi, 
agency,  a  secret  termination  of  It  under  cli- 
cumstances  designed  to  transform  the  ageat 
into  the  principal,  and  this  without  any 
knowledge  or  means  of  knowledge  of  the 
changed  conditions  afforded  to  those  who 
had  taken  original  employment  under  the  de- 
fendant The  doctrine  of  ostensible  agency 
draws  its  support  from  the  equitable  prin- 
ciples of  estoppel  in  pais,  and  it  would  not 
be  easy  to  call  to  mind  a  clearer  Instance  of 
ostensible  agency  than  that  here  presented 
by  the  evidence.  But  appellant  makes  reply  that, 
If  the  agency  was  ostensible,  the  plaintiff  should 
so  have  pleaded  under  tlie  general  rule  tliat 
where  a  caase  of  action  rests  upon  estoppel  the 
estoppel  must  be  pleaded.  To  this,  however. 
it  need  only  be  said  that  a  party  is  not  bound 
to  plead  an  estoppel  where  he  is  without 
knowledge  that  his  demand  must  ultimately 
rest  upon  it.  Estoppel  in  this  case  was  not 
the  foundation  of  the  plaintiff's  claim.  He 
believed,  and  was  given  cause  to  believe, 
that  Stone  was  the  actual  agent.  By  the  evi- 
dence of  the  defense  he  was  driven  to  rest 
upon  proof  of  an  ostensible  agency,  and  this 
proof,  under  tlie  circumstances,  he  was  clear- 
ly entitled  to  make  without  a  direct  pleading 
to  the  point.  In  tliis  respect  the  case  is  not 
dissimilar  to  that  of  Blood  v.  Water  Co.,  ll.'J 
Cal.  221,  41  Pac.  1017,  and  45  Pac.  252,  where 
the  sul)ject  is  considered. 

It  is  further  contended  by  appellant,  how- 
ever, that  under  ostensible  agency  a  princi- 
pal is  not  boimd  for  any  of  the  torts  of  the 
agent,  and  reliance  is  had  in  this  regard  upon 
section  2334  of  the  Civil  Code,  which  declares 
that  a  principal  is  bound  by  tlie  act  of  his 
agent,  under  a  merely  ostensible  authority,  to 
those  persons  only  who  have  In  good  faith  and 
without  ordinary  negligence  Incurred  liability, 
or  parted  with  value  upon  the  faith  thereof. 
But  the  preceding  section  (2330)  provides: 
"An  agent  represents  his  principal  for  all  pur- 
poses within  tlie  scope  of  his  actual  or  ostensi- 
ble authority,  and  all  the  rights  and  Uabllltles 
which  would  accrue  to  the  agent  from  transac- 
tions within  such  limit.  If  tliey  had  been  en- 
tered into  ou  his  own  account,  accrue  to  the 
principal."  Section  2.?.34  deals  solely  with 
riglits  and  liabilities  arising  out  of  contract. 
It  was  not  designed  to  destroy  the  effect  of 
the  universally  accepted  principle  of  law  de- 
clared In  section  2330,  and  limit  the  responsi- 
bility of  the  principal  only  to  the  contractual 
linbtlitics  arising  from  the  ostensible  author- 
ity.   Ko  reason  exists  why  the  principal  un- 
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der  an  oetenalble  authority,  which  through 
fault  or  negUgeuce  he  has  permitted,  should 
be  exonerated  from  liability  for  the  torts  of 
the  osteuiilble  agent,  any  more  than  would 
the  principal  In  the  case  of  an  actual  agency; 
and,  as  has  been  said,  the  general  rule  Is  as 
declared  In  section  2330.  But  It  is  not  for  all 
torts  or  acts  of  negligence  of  the  agent  of  the 
master  that  the  latter  is  responsible  to  a  serv- 
ant or  employe  Injured  thereby.  The  master's 
duties  to  his  employes  are  three:  First,  to 
supply  them  with  suitable  appliances  for  their 
labor;  second,  to  afFord  them  a  reasonably 
safe  place  In  which  to  perform  their  tasks; 
and,  third,  to  use  due  care  In  the  selection  of 
fit  and  competent  fellow  employes.  If  in  any 
duty  enjoined  by  law  upon  the  master  there 
la  a  failure  of  performance,  as  a  result  of 
which  an  employ^  Is  Injured,  the  master  is  re- 
sponsible, whether  he  undertook  the  perform* 
anee  of  that  duty  personally,  or  whether  It  was 
delegated  by  him  to  the  least  and  lowest  of 
his  employes.  For  In  the  perf  oi-mance  of  such 
duty  the  general  rule  that  an  employe  may 
not  obtain  compensation  from  the  master  for 
Injury  resulting  from  the  act  of  a  fellow  em- 
ploye has  no  application.  Upon  the  contrary, 
however,  where  the  injury  has  resulted  from 
the  omission  or  negligent  performance  of  an 
act  which  It  was  no  part  of  the  duty  of  the 
master  to  perform,  and  in  the  doing  of  which 
no  duty  of  the  master  was  being  performed, 
then  the  person  through  whose  negligence  the 
Injury  has  resulted,  whatever  may  be  his 
grade  or  rank  of  employment,  la  not,  as  to 
that  act,  the  representative  of  the  master,  and 
the  responsibility  for  Injury  Is  upon  the  indi- 
vidual actor,  and  not  upon  the  emi)loyer. 
These  propositions  of  law  are  firmly  estab- 
lished. In  Daves  v.  Southern  Pac.  Co.,  98 
Cal.  19,  32  Pac.  708,  the  first  proposition  Is 
elaborately  considered  by  this  court  In  bank, 
and  It  Is  said:  "If  the  act  was  one  which  it 
was  the  duty  of  the  employer  to  perform  to- 
wards its  servants,  and  one  ot  tbem  negli- 
gently performed  it  to  the  Injury  of  another 
servant  in  the  same  common  employment,  then 
the  offending  servant  in  the  performance  of 
such  duty  acted  as  the  representative  or  agent 
of  his  employer,  for  which  the  employer  Is 
responsible."  To  like  effect  are  the  cases  or 
EUedge  v.  Railway  Co.,  100  Cal.  282,  34  Pac. 
720;  Nixon  T.  Lead  Co.,  102  Cal.  458,  36  Pac 
803;  Mullin  v.  Horseshoe  Co.,  105  Cal.  77,  38 
Pac.  535;  Railway  Co.  v.  Needham,  11  O.  C. 
A.  36,  63  Fed.  107;  Railroad  Co.  v.  Moore,  20 
Kan.  632;  Railroad  Co.  v.  Baugh,  140  U.  S. 
887,  13  Sup.  Ct.  914.  The  second  proposition 
Is  thus  clearly  enunciated  in  the  case  of  Cal- 
lan  V.  Bull,  113  Cal.  593,  45  Pac.  1017;  "Tlie 
liability  of  tlie  ni)p('llant  Is  to  lx>  dotcvmined  by 
the  character  of  the  act  through  which  the  'n- 
Jury  was  sustained,  or  of  his  functions  In  ref- 
erence to  the  act,  and  not  by  the  rank  or  sta- 
tion of  the  employ^  under  whose  direction  the 
act  was  performed.  Where  the  negligence  Is 
In  an  act  which  tlie  niastpr  nui<t  p(>rsonalIy 
perform,  the  person  to  whom  he  delegates  tta 
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performance  Is  his  agent,  and  the  master  is 
responsible  for  the  negligence.  If,  on  the  other 
hand,  it  Is  an  act  which  may  be  delegated  to 
another,  or  may  be  performed  by  an  employ^, 
the  person  by  whom  it  is  performed  is  a  fellow 
servant  with  the  other  employes,  irrespective 
of  his  rank,  and  the  master  is  not  responsible 
to  them  for  his  negligence  in  its  perform- 
ance. Whether  one  acts  as  a  fellow  serv- 
ant or  as  a  representative  of  the  master  is 
a  question  of  law."  In  addition  to  the  nu- 
merous authorities  there  cited  to  support  the 
text,  there  may  be  added  the  very  instruc- 
tive cases  of  Crispin  v.  Babbitt,  81  N.  Y. 
520;  Loughlln  v.  State,  105  N.  Y.  159,  11  N. 
E.  371;  CuUen  v.  Norton,  12C  N.  Y.  6,  26  N. 
E.  005;  and  Moody  t.  Manufacturing  Co., 
159  Mass.  72,  34  N.  E.  185. 

Under  the  facts  of  the  case  at  bar  It  Is 
quite  apparent  that  Stone,  in  answering  to 
the  call  of  the  w^orkman  that  all  was  clear 
below,  was  not  performing  on  behalf  of  the 
defendant  corporation  any  duty  by  law  Im- 
posed upon  It.  The  employes  were  en- 
gaged in  a  task  within  the  scope  of  their 
employment.  It  cannot  be  successfully  con- 
tended that  the  appliances  were  not  suitable, 
the  place  of  labor  not  reasonably  safe  for 
the  character  of  the  w^ork,  or  the  fellow  em- 
ployf's  not  fairly  competent  and  careful.  If, 
as  suggested  In  the  brief  of  respondent,  the 
workman  above  should  have  himself  looked, 
and  not  trusted  to  the  declaration  of  the  men 
below,  then,  clearly,  tlie  act  was  the  result 
of  negligence  of  a  fellow  employ^.  But, 
aside  from  this.  In  the  absence  of  the  super- 
intendent. It  would  have  been  the  duty  of 
the  men  to  have  proceeded  with  this  par- 
ticular work.  Others  of  the  laborers,  it  ap- 
pears from  the  evidence,  made  like  an- 
swer as  did  the  superintendent  to  the  call 
of  the  workman  above.  It  was  competent 
and  proper  for  them  to  do  so.  In  adding  his 
voice  to  the  rest,  the  superintendent  per- 
formed no  duty  due  to  the  employes  from  the 
master,  and  was  in  the  act  but  a  fellow 
servant  of  the  injured  man.  The  judgment 
and  order  are  therefore  reversed,  and  the 
cause  remanded. 


We    concur: 
PI.E,  J. 


McFARLAND,    J.;    TEM- 


117  Cal.  m 
KING  V.  LAilB.    (Sac  ^23.) 
(Supreme  Court  of  California.    Jane  25,  1897.) 
Stubet  Impkovf.me.sts  —  Rbsoldtiok  o»  iNTSy- 

TIOX  —  Pl'BLlCATIOS  —  VoTB  —  ChaKAOTEK    AND 

Amocxt  op  Wokk  — Definiteness  —  EvinEsca 
— HABMi.rss  Rkkor. 

1.  The  designation  of  the  newspaper  in  which 
shall  be  pulJishcd  a  resolution  of  intention  rela- 
tive to  a  striH't  improvement  to  be  ordered  by 
tlie  lM)nr(l  of  trustees  may  be  cmlxHliod  in  the 
resolution  itBoIf. 

2.  Wliore  the  resolution  Itself  was  published  as 
required  by  the  order,  the  fact  that  the  designa- 

I  tion  rt'iitod  that  "notice  of  the  adoiition  of  tliis 
resolution  of  intention  shall  b<"  pnblislu-d  for  u 
period  of  two  days,  and  the  notice  thereof  for  six 
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daya,"  waa  Imicatertal;  tiie  worda  "notice  of  the 
adoption  of"  being  treated  as  surplusage. 

3.  St.  1891,  p.  106,  provides  that  the  resolution 
of  intention  to  order  a  street  improTement  shall 
be  passed  and  be  posted  conspicuously  for  two 
days,  and  published  by  tvro  insertions  in  some 
newspaper.  The  Sacramento  city  charter,  with 
reference  to  the  pasrage  of  ordinances,  requires 
only  that  the  Tote  shall  be  taken  by  yeas  and 
nays,  and  be  entered  in  the  minutes.  SeUl,  that 
a  resolution  of  intention  passed  by  the  board  of 
trustees  of  Sacramento,  when  posted,  need  not 
■et  out  the  names  of  those  voting  for  or  against  it. 

4.  A  resolution  of  intention  to  order  a  street 
improvement,  specifying  that  "wherever  old  cross 
walks  exist,  and  are  taken  up,  they  shall  become 
the  property  of  the  superintendent  of  streets," 
and  giving  specifications  for  the  construction  of 
cross  walks  and  drainage  culverts,  and  the  size 
and  quality  of  materials  to  be  used,  was  not  ob- 
jectionable, as  failing  to  determine  the  character 
and  amount  of  the  work  to  be  done. 

5.  A  specification  that  the  curbing  should  be 
securely  nailed  at  each  stake,  such  stakes  to  be 
of  a  certain  material  and  size,  "three  feet  long, 
or  longer,  if  required,  and  to  be  not  over  four  feet 
long,"  was  sufficiently  definite. 

6.  Where  the  proceedings  for  a  street  ImproTe- 
ment were  sufficient  to  create  a  lien  for  the  work 
done,  any  error  in  admitting  evidence  that  the 
owner  of  the  property  affected  desired  the  work 
done,  was  without  prejudice. 

Commissioners'  declElon.  Department  2.  Ap- 
peal from  superior  court,  Sacramento  county; 
A.  P.  Catlln,  Judge. 

Action  by  Antonio  King  against  Manuel  J. 
Lamb.  From  a  Judgment  In  favor  of  plain- 
tiff, and  from  an  order  denying  a,  new  trial, 
defendant  appeals.     Affirmed. 

White,  Hughes  &  Seymour,  for  appellant 
Martin  Devlne,  for  respondent 

HAYNBS,  C.  This  Is  an  action  brought  by 
the  plaintifC  to  foreclose  a  lien  for  street 
work  upon  the  north  56  feet  of  lot  No.  4,  In 
the  block  bounded  by  T  and  C  and  Second 
and  Third  streets,  in  the  city  of  Sacramento, 
the  property  of  the  defendant  The  plaintiff 
had  findings  and  Judgment  for  the  sum  of 
$70.74,  with  interest  and  an  attorney's  fee  of 
$15.  The  defendant  appeals  from  the  judg- 
ment and  from  an  order  denying  his  motion 
for  a  new  trial. 

The  main  ground  upon  which  defendant  re- 
lies for  a  reversal  of  the  judgment  and  order 
Is  that  the  board  of  trustees  never  acquired 
jurisdiction  to  order  tbe  Improvement  Three 
points  are  made  In  support  of  this  contention: 

1.  "That  the  board  of  trustees  did  not  des- 
ignate the  newspaper  In  which  the  resolution 
of  Intention  should  be  published."  That  part 
of  tbe  resolution  material  to  be  noticed  is  as 
follows:  "The  dally  Bee  is  hereby  designat- 
ed as  the  newspaper  published  and  circulated 
in  the  city  of  Sacramento  In  which  notice  of 
tbe  adoption  of  this  resolution  of  intention 
shall  be  published  for  a  period  of  two  days, 
and  the  notice  thereof  for  six  days,  as  often 
as  said  newspaper  shall  be  issued  therein. 
Adopted  March  19,  1894.  by  the  following 
vote:  Ayes:  Wachhorst  Kent  Davis,  Brag, 
Towser,  Devine,  Ijeonard,  Lawton,  Hennish. 
Noes:  None.  W.  B.  Lawton,  President  of  the 
Board  of  Trustees.     O.  S.  Film,  Clerk  of  the 


Board  of  Trustees  of  Sacramento  City."  No 
order  or  resolution  was  passed  by  the  board  of 
trustees  relative  to  the  publication  to  be  made 
of  the  resolution  of  Intention  other  than  ap- 
pears in  the  resolution  Itself,  and  it  la  etm- 
tended  that  an  order  to  publish  a  "notice"  of 
the  adoption  of  a  resolution  cannot  be  con- 
strued as  providing  tor  the  publication  of  tbe 
resolution,  and  that  the  requirement  of  the 
statute  in  this  particular  is  jiurisdlctional.  No 
question  Is  made  but  that  the  resolution,  as 
adopted,  was  published  In  accordance  with 
the  requirements  of  the  statute,  and  we  tiiluk 
It  was  not  at  all  materi;il  that  a  separate  or- 
der was  not  made  designating  the  paper  in 
which  the  publication  should  be  made.  It  is 
contended,  hovrever,  that  the  order  here  was 
not  for  the  publication  of  the  resolution  of  In- 
tention, but  for  the  publication  "of  a  notice 
of  tbe  adoption"  oC  such  resolution.  If  the 
W(nd8  "notice  of  the  adoption  of"  had  been 
omitted,  the  direction  would  have  been  per- 
fectly clear  that  the  resolution  should  be  pub- 
lished for  a  period  of  two  days,  and  the  notice 
thereof  for  six  days;  but  the  words  above 
quoted  may  be  regarded  as  mere  suiplusage, 
which  cannot  mislead,  and  certainly  did  not 
mislead,  since  the  resolution  Itself  was  pub- 
lished as  required  by  tbe  order. 

2.  It  is  further  contended  that  tbe  resolu- 
tion of  intention  was  not  posted.  It  is  con- 
ceded that  tbe  resolution  as  posted  contained 
tbe  entire  body  of  the  resolution,  but  omitted 
the  vote  by  which  It  waa  passed  and  the 
name  of  the  president  of  the  board,  but  it 
was  signed,  "O.  S.  Flint  Clerk  of  the  Board 
of  Trustees,  Sacramento  City."  Upon  this 
point  the  statute  requires:  "Before  ordering 
any  work  done  or  Improvement  made,  which 
is  authorized  by  section  2  of  this  act  the  city 
council  shall  pass  a  resolution  of  intention  so 
to  do,  and  describing  the  work,  which  shall 
be  posted  conspicuously  toe  two  days  on  or 
near  the  chamt>er  door  of  the  dty  council,  and 
published  by  two  insertions  in  one  or  more 
dally,  semi-weekly  or  weeldy  newspapers, 
published  and  circulated  In  said  city  and  des- 
ignated by  said  council  for  that  purpose."  St 
1891,  p.  186.  We  are  not  referred  by  counsel 
to  any  provision  requiring  the  vote  by  which 
an  ordinance  or  resolution  Is  passed  to  be  pub- 
lished In  connection  with  the  publication  of 
the  ordinance  or  resolution.  Nor  do  we  find 
any  such  provision  either  In  the  statute  un- 
der which  the  street  Improvement  In  ques- 
tion was  made  (St  1891,  p.  196,  {  3),  nor  in 
the  charter  of  the  city  of  Sacramento.  Sec- 
tion 15  of  said  charter  (St  1893,  p.  550)  pro- 
vides: "No  proposed  ordinance  shall  be 
adopted  except  by  vote  taken  by  yeas  and 
nays,  and  the  names  of  the  members  voting 
for  and  against  the  same  shall  be  entered  in 
tbe  minutes."  By  section  18  It  Is  provided 
that  "no  ordinance  passed  by  the  board 
shall  take  effect  until  ten  days  after  its  pas- 
sage and  approval,  unless  otherwise  provid- 
ed in  the  enactment."  The  publication  of 
ordinances  Is  not  made  essential  to  their 
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validity.  The  street  law  not  having  provid- 
ed for  the  publication,  In  connection  with 
the  resolution  or  ordinance,  of  the  names 
of  those  voting  thereon,  such  publication  Is 
unnecessary,  unless  required  by  the  charter 
of  the  city,  which,  as  we  have  seen,  requires 
only  that  the  vote  be  recorded  in  the  min- 
utes. We  think  the  posting  of  the  resolu- 
tion without  attaching  the  names  of  those 
voting  for  or  against  it  was  a  sufficient  com- 
pliance with  the  statute. 

3.  It  is  further  contended  that  the  board  of 
trustees  did  not  determine  the  character  and 
amount  of  the  worlc  to  be  done,  and  the  place 
where  the  worlt  was  to  be  done,  and  for  that 
reason  did  not  acquire  Jurisdiction  to  do  the 
work.  Under  this  head,  appellant  specifies  that 
the  board  of  trustees  did  not  determine  how 
many  cross  walks  should  be  laid,  or  the  length 
of  the  stakes  or  posts  to  which  the  curbing 
was  to  be  nailed,  nor  the  ntmiber  of  drainage 
culvcfrts,  and  the  places  where  the  same  should 
be  put.  In  relation  to  the  cross  walks  It  la 
said  that  the  specifications  state  that  "where- 
ever  old  cross  walks  exist,  and  are  taken  up, 
they  shall  become  the  property  of  the  super- 
intendent of  streets,"  and  that  this  language 
is  capable  of  the  construction  that  some  of  the 
existing  cross  wallcs  were  to  be  taken  up,  and 
others  not,  but  that  the  board  left  the  deter- 
mination of  that  question  to  the  discretion  of 
the  dty  surveyor  or  the  superintendent  of 
streets.  But  this  contention,  we  think,  cannot 
be  sustained.  The  speciflcaUons  clearly  spe- 
cify how  the  cross  walks  and  drainage  cul- 
verts are  to  be  constructed,  the  size  and  qual- 
ity of  the  materials  to  be  used,  so  that  the 
predse  amount  of  material  used  in  each  Is 
capable  of  exact  ascertainment,  as  wdl  as  the 
number  of  each.  For  example,  the  cross 
walks  are  to  be  made  of  flrst-class  Oregon 
pine,  2x12,  and  8  feet  wide,  and  well  spiked 
to  the  sills.  The  sills  are  to  be  4x6  redwood, 
put  down  at  Intervals  of  4  feet.  The  culverts 
are  to  be  made  of  the  best  quality  3-inch  red- 
wood, and  made  12x18  inches  inside  measure- 
ment, with  cross  sills  at  Intervals  of  6  feet  of 
2x6  redwood,  and  also  specifies  how  the  cover 
Is  to  be  made,  and  of  what  material,  and  how 
put  on;  and.  In  connection  with  these  speci- 
fications there  Is  an  "approximate  estimate," 
in  which  It  is  specified  that  the  quantity  of 
lumber  to  be  used  In  the  cross  walks  Is  8,592 
feet,  board  measure,  and  in  the  culverts  1,644 
feet;  and  it  is  not  claimed  that  more  than 
these  amounts  of  lumber  were  used  in  the  con- 
struction of  the  work  for  which  they  were  dea- 
Ignated.  Besides,  we  think  It  should  be  rea- 
sonably understood  that  cross  walks  and  cul- 
verts are  put  in  only  at  street  crossings,  and 
tliat  it  required  no  special  designation  of  the 
place  where  they  were  to  be  laid.  As  to  the 
curbing  stakes,  the  specificatloDs  provide  that 
"the  curbing  shall  be  securely  nailed  at  each 
stake  or  post,  such  stake  to  be  of  first-class 
iJ.x4  redwood,  3  feet  long,  or  longer  if  required, 
and  to  be  not  over  four  feet  apart."  We  think 
this  sufficiently  defluiie.    It  might  be  in  a 


particular  locality,  owing  to  the  nature  at.  the 
ground,  that  a  stake  somewhat  longer  should 
be  required;  but  it  does  not  appear  that  longer 
stakes  were  required  or  were  used.  Even  if 
it  were  so,  we  should  not  feel  Inclined  to  hold 
that  the  board  had  not  jurisdiction  to  order 
the  work  becauste  of  so  trifling  an  uncertainty. 
The  case  of  Bolton  v.  Glllerau,  105  Cal.  244, 
38  Pac.  881,  cited  by  appellant  In  support  of 
these  contentions.  Involved  very  different  facts 
from  those  In  the  case  at  bar.  In  that  case 
the  superintendent  of  streets  was  authorized 
to  use  a  discretion  which  Increased  the  cost  of 
dlflTerent  portions  of  the  work  from  25  to  50 
per  cent.,  and  that  discretion  was  not  controll- 
ed by  any  fixed  rules,  but  Its  exercise  was  in- 
trusted solely  to  the  Judgment  or  volition  of 
the  officer;  and  It  is  quite  true,  as  there  stat- 
ed, that  "the  legislative  department  of  the 
cl^  lias  no  power  to  delegate  to  any  other  offi- 
cer or  body  the  authority  to  determine  upon 
the  necessity  of  making  such  Improvement,  or 
the  character  or  extent  of  any  improvement 
wliicb  It  may  itself  direct  to  be  made." 

Appellant  also  contends  that  the  court  erred 
in  admitting  In  evidence  a  paper  of  which  the 
following  is  a  copy:  "To  the  Honorable  Board 
of  Supervisors:  We,  the  imdersigned  proper- 
ty owners,  having  property  fronting  on  T 
street,  from  Third  street  to  Eighth  street, 
agree  that  the  contract  for  grading  said  street 
be  given  to  Antonio  King,  he  being  the  low- 
est bidder;"  and  in  permitting  proof  that  the 
defendant  Signed  said  paper.  We  suppose 
this  testimony  was  admitted  as  tending  to 
show  that  the  defendant  was  willing  and  de- 
sired that  the  plaintiff  should  perform  the 
work  In  question  under  the  contract  made 
with  him,  pursuant  to  the  proceedings  had 
for  that  purpose;  but  whether  the  court  ored 
In  admitting  the  evidence  need  not  be  decid- 
ed, since  it  is  aiH>arent  that  If  the  proceedings 
tor  the  improvement  of  the  street  under  whldi 
the  work  was  done  were  sufficient.  In  face  of 
the  objections  made  thereto  by  the  defendant, 
and  which  tiave  already  been  considered,  he 
could  not  be  injured  by  the  admission  oi  this 
evidence.  We  advise  that  the  Judgment  and 
order  appealed  from  be  affirmed. 

We  concur:   BELCHER,  C;   BBITT,  C. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 


lao  Cal.  311 
MURRAY  et  el.  t.  TULARE  IRRIGATION 
CO.    (Sac.  170.) 

(Supreme  Court  of  California.     June  25,  1897.) 

Deeds — Orastees — Acknowledoment— Validitt 
— Dbsckiption  of  Fkopbkti. 

1.  Where  there  are  several  grantoea  named  in 
a  deed,  ench  receiving  a  sepnrutp  and  defiue<l  in- 
terest, and  the  grantor's  ni'knowlc  Isniciit  is  taken 
by  one  of  them,  the  ilecil  must  he  treated  as  if 
executed  separately  to  each  of  such  grantees,  and 
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good  as  to  cadi  of  tbem  except  the  one  taking  the 
acknowledgment. 

2.  A  deed  describing  the  property  as  the  "W. 
Water  Ditch,"  in  T.  county,  and  giving  the  gen- 
eral irarticninrs  as  to  its  head  and  course,  con- 
tains a  sullicipiit  description,  it  apiwaring  that  the 
ditch  was  ireiierally  known  as  the  '"W.  Ditch," 
and  that  tliere  was  no  other  ditch  in  the  county 
having  the  same  name. 

Department  1, 

Action  by  A.  H.  lliirrny,  Sr.,  anil  others 
a^Minst  the  Tulare  IrrlKation  Company.  There 
was  a  judsmeat  in  favor  of  plaintiffs,  and 
from  an  order  denying  its  motion  for  a  new 
trial  defendant  axipoalsi.    AUirmed. 


PER  CTTRIAM.  This  Is  an  action  to  deter- 
mine eonflleting  claims  to  water.  The  action 
vas  commenced  April  12,  181)2,  by  the  plain- 
tiifs,  for  themselves  and  19  others  Interested 
with  them,  to  obtain  an  Injimctlon  restraining 
the  defendant  corporation  from  divertinx  any 
of  the  waters  of  the  Kaweah  river  vmtil  after 
plaintiffs'  ditch,  known  as  the  "Watson  Ditch," 
Is  supplied  with  20  cubic  feet  of  water  per 
second.  It  is  alleged  in  the  complaint  that  the 
Kaweah  river  is  a  large  natural  water  course, 
which  flows  from  the  Sierra  Nevada  Moun- 
tains down  to  the  head  of  another  natural 
water  course,  known  as  "Mill  Creek,"  in  tlie 
county  of  Tulare;  that  Mill  creek  has  its  head 
in  and  takes  Its  water  from  the  ICaweab  river 
■at  a  point  about  3Vi  miles  above  and  east 
of  the  city  of  Vlsalia,  and  has  flowed  and  still 
-continues  to  flow  in  Its  natural  channel  from 
♦ts  head  down  to  below  the  city  of  Yisalia, 
and  thence  on  to  another  stream,  called  "Cross 
Creek";  that  about  the  year  1854  one  Wiley 
Watson  constructed  a  water  ditch,  known  as 
the  "Watson  Ditch,"  leading  out  of  said  Mill 
creek,  and  passing  through  and  over  the  lands 
now  owned  and  occupied  by  the  plaintiffs, 
and  through  certain  sections  of  land  to  a  tract 
of  land  known  as  the  "Fair  Grounds"  or  "Rare 
Track";  that,  at  the  time  said  ditch  was  con- 
structed, it  had  capacity  to  carry  about  three 
cubic  feet  of  water  per  second,  and  In  the 
spring  of  18.">5  said  Wiley  Watson  turned  Into 
said  ditch  water  from  Mill  creek  sufficient  to 
till  the  ditch  for  the  purjiosc  of  irrigating  the 
race  track,  which  was  then  owned  and  occu- 
pied by  him,  and  he  continued  to  use  the  wa- 
ter on  said  land  imtil  about  the  year  1856, 
when  the  ditch  was  enlarged  to  a  size  sulti- 
'•ient  to  hold  and  cari*y  27  cubic  feet  of  water 
per  second;  that,  after  the  ditch  was  so  en- 
larged, water  was  turned  into  the  sjinie  from 
Mill  creek  to  the  amount  of  about  20  cubic 
feet  per  second  for  the  purpose  of  irrigating 
the  lauds  now  owned  and  occupied  by  plain- 
tiffs, and  the  lands  of  the  other  parties  united 
in  interest  with  plaintiffs;  that  plaintiffs  and 
their  grantors  have  had,  uninterruptedly,  con- 
tinuously, peaceably,  and  adversel.v  to  the  de- 
fendant and  to  the  whole  world,  under  a  claim 
of  right,  and  with  the  knowledge  and  acqui- 


escence of  defendant,  the  excluslTe  possession 
of  said  Watson  ditch,  and  the  use  of  the  water 
of  said  Kaweah  river  and  Mill  creek,  to  the 
extent  of  the  amount  diverted  into  said  ditch 
about  the  year  1856,  ever  since  said  year,  ex- 
cept when  prevented  by  said  defendant,  as 
hereinafter  stated.  The  names  of  the  other 
per-sons  united  in  Interest  with  the  plaintiffs 
in  the  subject  of  the  action  are  then  stated, 
and  It  is  alleged  that  plaintiffs  and  such  other 
j»crsons  are  the  owners  of  said  Watson  ditch, 
and  all  water  rights  and  privileges  thereto  ap- 
pertaining, and  have  a  right  to  appropriate 
and  divert  through  said  ditch,  as  now  located, 
20  cubic  feet  of  water  per  second,  before  de- 
fendant is  entitled  to  take  or  use  any  of  the 
waters  of  said  river.  It  is  further  alleged 
that,  about  the  year  1882,  the  plaintiffs  or 
their  grantors,  and  the  said  parties  interested 
with  them  or  their  grantors,  changed  the  head 
of  said  Watson  ditch  to  a  point  on  Mill  creek 
at  the  bead  of  the  Evans  ditch,  and  entered 
upon  said  Evans  ditch,  in  pursuance  of  an 
agreement  and  imderstandlng  with  the  owners 
thereof,  and  together  with  the  owners  of  the 
Burch  ditcli,  enlarged  the  said  Evans  ditch  to 
a  size  sufliclent  to  enable  the  same  to  carry 
about  100  cubic  feet  of  water  per  second;  that. 
In  pursuance  of  said  agreement  and  under- 
standing, the  waters  of  the  Kaweah  river,  ap- 
propriated through  the  old  head  of  the  Watson 
ditch  prior  to  1882,  have  been  conducted 
through  the  Evans  ditch,  so  enlarged,  and 
from  thence  Into  the  old  channel  of  the  Wat- 
son ditch,  commencing  at  a  point  named, 
which  is  now  the  head  of  the  Watson  ditch; 
that  the  other  portions  of  the  Watson  ditch 
have  not  been  changed  as  to  the  route  thereof 
since  1856;  that  plaintiffs  and  tlie  other  par- 
ties united  In  interest  with  them  are  the  own- 

j  ers  in  fee  of  an  undivided  one-fourth  interest 
In  the  Evans  ditch,  so  enlarged  from  its  head 

'  at  Mill  creek,  down  to  the  point  where  tlie 
Evans  ditch,  the  Watson  ditch,  and  the  Burcb 
ditch  separate  or  diverge.  It  Is  also  alleged 
that  In  the  year  1875  the  defendant  construct- 
ed a  ditch  leading  out  of,  and  wUcb  diverts 
water  from,  the  Kaweah  river,  at  a  point 
above  the  head  of  plaintiffs'  ditch,  and  above 
the  head  of  Mill  creek,  and  about  eight  miles 
east  of  the  city  of  Vlsalia,  but  for  many  years 
thereafter  it  made  no  claim  to  the  water  of 
said  river,  and  took  out  of  said  river  at  said 
point  only  such  water  as  had  been  turned  Into 
the  river  above  the  head  of  Its  ditch  from  a 
stream  known  as  "St.  John's  Blver,"  and  from 
other  sources  of  supply  unknown  to  plaintiffs; 
that  defendant  never  claimed  any  portion  of 
the  waters  of  the  Kaweah  river,  or  the  right 
to  the  use  thereof,  until  abont  the  month  of 
September,  1887;  that  defendant  always  rec- 
ognized and  resi)ectcd  the  prior  right  of  plain- 
tiffs and  the  others  united  in  interest  with 
them  to  the  waters  of  said  river  and  creek,  to 
the  extent  of  20  cubic  feet  of  water  pet  sec- 
ond, and  never  took  any  of  the  water  belong- 
ing to  plaintiffs,  or  any  of  the  water  accns- 
tomed  to  flow  in  and  tbrousb  the  Wataoa 
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dltdi,  at  such  time  or  times  as  the  said  water 
was  required  by  the  plaintiffs  or  their  asso- 
ciates, until  in  or  about  the  summer  of  1891; 
that  dui'ing  the  summer  of  1891,  and  at  rarl- 
ous  times  sln<>e  then,  plaintiffs  and  their  asso- 
ciates have  needed  for  use  all  the  water  which 
prior  thereto  had  been  accustomed  to  flow  in 
and  througli  the  said  Watson  ditch,  and  which 
of  right  belonged  to  the?m,  but  they  were  de- 
prived of  the  use  of  saf.d  water  by  defendant; 
that  by  means  of  its  said  ditch,  and  a  dnm 
constructed  by  it  in  said  river  below  the  head 
of  the  ditch,  linown  as  the  "Goad  Pam,"  de- 
fendant tnrnr-rl  the  said  water  away  from  the 
ditch  of  plaintiffs,  and  has  ever  since  wrong- 
ally  and  unlawfully,  and  against  the  will  and 
■without  the  consent  of  plaintiffs  or  their  asso- 
ciates, diverted  the  same  into  its  said  ditch; 
that,  byreason  of  said  diversion,  plaintiffs  have 
been  wholly  det)rived  of  a  large  portion  of  the 
water,  and  at  times  of  the  whole  of  the  water 
of  said  river;  and  that  defendant  threatens  to 
conUnne  to  divert  the  water  of  said  river,  to 
which  plaintiffs  have  a  prior  and  superior 
right,  and,  unless  restrained,  will  continue  to 
do  so,  to  plaintiffs'  irreparable  Injury. 

The  defendant,  by  Its  answer,  denied  most 
of  the  allegations  of  the  complaint,  and  then 
set  up  that  in  October,  1874,  it  was  duly  or- 
ganized as  a  corporation,  and  that  the  object 
and  purpose  for  which  it  was  organized  was 
to  acquire  and  possess  the  right  to  divert  and 
appropriate  water  from  the  Kaweah  river, 
to  construct,  own,  maintain,  and  operate  wa- 
ter ditches  and  dams,  and,  by  means  thereof, 
to  dlv*t  water  from  said  river,  and  to  dis- 
tribute and  fnmlsh  the  same  to  its  stockhold- 
ers for  the  inlgation  of  agricultural  lands  In 
certain  townships  In  the  county  of  Tulare; 
that  the  Kaweah  river  flows  through  section 
20  In  one  of  the  townships  named,  and  In 
March,  1875,  defendant  obtahied  from  the 
owner  of  .<!aid  tract  of  land  the  right  to  take 
from  said  river  7,000  Inches  of  water,  meas- 
r.red  under  a  4-Inch  pressure,  and  the  right 
to  construct  Its  ditch,  and  to  place  and  main- 
tain a  dam  in  the  channel  of  the  river  (being 
the  dam  referred  to  In  the  complaint  as  the 
"Goad  Dam"),  and  by  means  of  said  ditch  and 
dam  to  divert  said  quantity  of  water  for  dis- 
tribution to  its  stockholders;  that  In  March, 
1875,  defendant  caused  to  be  posted  in  a  con- 
spicuous place  on  the  south  bank  of  said  river, 
and  at  the  point  of  intended  diversion,  a  no- 
tice that  it  claimed  7,000  inches  of  the  water 
of  the  river,  measured  under  a  4-lnch  pressure, 
which  notice  was  thereafter,  during  the  same 
month,  duly  recorded  in  the  ofHoo  of  the  coun- 
ty recorder;  that,  witliln  CO  d.iys  after  said 
notice  was  posted,  defendant  commenced  the 
construction  of  Its  ditch  and  dam,  and  on  May 
1,  1875,  the  ditch  was  completed  for  a  d's- 
tonce  of  about  11  miles;  that  defendant  com- 
menced the  diversion  of  water  from  the  said 
river  by  means  of  its  ditch  and  dam  on  or 
abont  May  1,  1875,  and  ever  since  said  date 
has  tised  said  ditch  and  dam,  and  by  means 
thereof  has  diverted  from  the  river  about  115 


cubic  feet  of  water  per  second,  which  has  been 
distributed  by  defendant,  and  used  by  Its 
stockholders,  for  the  Irrigation  of  the  agricul- 
tural lands  described  In  the  notice.  The  an- 
swer then  pleads  in  bar  of  the  action  the  stat- 
ute of  limitations,  and  also  a  Judgment  recov- 
ered In  Tulare  county  by  James  Evans  and 
others  against  the  defendant  In  this  action, 
whereby  It  -w-a.s  determined  that  the  plaintiffs 
in  that  action  had  a  prior  and  superior  right, 
as  against  the  defendant,  to  divert  and  use 
water  from  the  Kaweah  river  to  the  extent  of 
12  cubic  feet  of  water  per  second,  the  answer 
averring  that  the  plaintiffs  in  tWs  action  are 
the  successors  In  interest  of  the  plaintiffs  in 
that  action. 

The  case  was  tried,  and  the  findings  were 
very  full,  covering  all  the  Issues  raised  by 
the  pleadings.  A  mong  other  things,  the  court 
found  that  the  plaintiffs  were  the  owners  of 
the  Watson  dKch,  and  had  a  right  to  divert 
through  the  same  from  Mill  creek  19.(53  cubic 
feet  of  water  per  second,  which  right  was 
prior  and  superior  to  the  right  of  defendant 
to  divert  through  Its  ditch  any  water  from 
the  Kaweah  river  or  Mill  creek.  Judgment 
was  accordingly  entered  perpetually  enjoin- 
ing defendant  from  diverting  any  water  from 
the  said  river  or  creek,  or  In  any  way  pre- 
venting the  full  flow  of  the  waters  of  said 
streams  down  to  and  Into  the  plaintiffs' 
ditch,  until  the  same  shall  be  first  supplied, 
at  the  head  thereof,  with  the  quantity  of  wa- 
ter to  which  plaintiffs  were  found  to  be  en- 
titled. A  motion  for  new  trial  was  made 
upon  a  bill  of  exceptions,  and  denied,  and 
from  that  order  defendant  appealed. 

The  motion  for  new  trial  was  based  upon 
the  following  grounds:  (1)  Insufficiency  of 
the  evidence  to  justify  the  findings  and  deci- 
sion of  the  court.  (2)  Errors  In  law  occur- 
ring at  the  trial,  and  excepted  to  by  defend- 
ant.   (3)  That  the  decision  was  against  law. 

Appellant  attacks  the  findings,  and  earnest- 
ly contends  that,  as  to  10  different  and  mate- 
rial matters  contained  in  them,  they  were 
not  justified  by  the  evidence.  During  the 
trial  15  witnesses  were  called  and  examined 
on  behalf  of  the  plaintiffs,  and  23  on  behalf 
of  the  defendant,  and  the  evidence,  present- 
ed In  a  condensed  form  In  the  bill  of  ex- 
ceptions, covers  886  pages  of  the  printed 
transcript.  Upon  nearly  every  disputed  ques- 
tion In  the  case  the  evidence  was  confilct- 
Ing,  and  to  follow  up  and  discuss  all  the 
points  made  would  obviously  require  a  very 
lengthy  opinion,  and  sul>.servc  no  useful  pur- 
pose. We  have  carefully  gone  over  and  ex- 
amined the  evidence,  and,  under  the  circum- 
stances, deem  it  enough  to  say  tiiat,  in  our 
judgment,  it  was  quite  suftleient  to  justify 
encli  of  the  findings  objected  to. 

Appellant  also  contends  that  the  court  com- 
mitted 21  different  errors  in  law  in  Its  rulings 
ui)on  the  admission  or  rejection  of  evidence, 
each  of  which  was  prejudicial  to  its  side  of 
the  case,  and  calls  for  a  reversal.  The  first 
ruling  complained  of  was  the  admission  In 
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evidence  of  a  deed  which  purported  to  have 
been  executed  by  0.  J.  Olddings  to  J.  O. 
Blakely  and  others.  The  deed  named  29 
grantees,  to  each  of  whom  It  conveyed  a  cer- 
tain fractional  interest  in  the  property  de- 
8crit>ed,  leaving  still  a  fractional  interest  in 
the  grantor,  who  was  one  of  the  plaintilTs; 
and  it  was  aclcnowledged  by  the  grantor  t>e- 
fore  one  of  the  grantees,  who  was  a  notary 
public.  The  property  was  described  as  "that 
certain  water  ditch  situate  in  the  county  of 
Tulare,  state  of  California,  Icnown  as  the 
'Watson  Ditch,'  which  ditch  runs  through  a 
portion  of  sections  27,  28,  32,  and  31  in  town- 
ship IS  S.,  R.  25  E.,  M.  D.  B.  and  M.,  and  car- 
ries water  from  Mill  creeic  to  the  land  of  the 
said  O.  J.  Giddings  and  others  in  that  vicini- 
ty, and  along  the  line  of  said  ditch,  together 
with  all  water  rights,  drops,  head  gates 
therein  or  thereunto  belonging  or  appertain- 
ing; also  an  undivided  one-fourth  Interest  in 
and  to  that  portion  of  that  certain  other  wa- 
ter ditch,  situate  in  said  county  and  state, 
known  as  the  'Evans  Ditch,'  l>etween  the 
point  on  said  Mill  creek  where  the  said  Ev- 
ans ditch  diverts  its  water  from  the  said  Mill 
creek  and  the  point  on  said  Evans  ditch,  near 
the  center  of  said  section  27,  where  the  said 
Evans  ditch  and  the  said  Watson  ditch  and 
another  water  ditch,  known  as  the  'Burch 
Ditch,'  separate  and  divide."  The  defendant 
objected  to  the  Introduction  of  the  deed  In 
evidence,  on  the  ground  "that  the  same  is 
irrelevant  and  immateriai  to  any  of  the  is- 
sues in  the  case,  and  because  the  instrument 
is  incompetent  to  prove  any  fact  in  issue.  It 
cannot  be  ascertained  therefrom  what  prop- 
erty is  sought  to  be  conveyed  by  the  instru- 
ment." It  appears  that  the  same  property 
had  been  conveyed  to  said  Uidd  ngs  by  Emily 
P.  Watson,  the  widow  and  only  heir  of  Wiley 
Watson,  deceased,  and  her  deed  had  been  in- 
troduced in  evidence  without  objection.  It 
is  argued  that  the  deed  was  inadmissible  be- 
cause—First, there  was  no  evidence  that  it 
was  executed  by  Giddings  other  than  the  cer- 
tificate of  aclmowledgment  attached  thereto, 
and,  as  the  acknowledgment  was  taken  by 
one  of  the  grantees,  it  was  wholly  void  and 
insufficient  to  prove  the  execution;  and,  sec- 
ond, there  was  no  evidence  to  Identify  the 
property  described  in  the  deed  as  being  the 
same  property  described  in  the  complaint. 
Neither  of  these  grounds  of  objection  can  be 
sustained.  It  is  true  the  grantee  In  a  deed 
cannot  take  and  certify  the  acknowledgment 
of  his  grantor,  and,  if  he  does  so,  the  certifi- 
cate as  to  him  is  void.  But  where,  as  here, 
there  are  several  grantees,  each  taking  a 
separate  and  defined  interest,  the  deed 
should  be  treated  as  if  made  separately  to 
t-ach  of  such  grantees,  and  we  see  no  reason 
why,  and  have  discovered  no  authority  to 
the  contrary,  the  acknowledgment  should  not 
I>e  held  good  as  to  all  of  them  except  the 
party  taking  it  There  would  be  Just  as  good 
reason  for  saying  that,  if  a  legatee  named 
in  a  will  were  one  of  the  two  subscribing 


witnesses  to  Its  execution,  the  will  would  be 
void  as  to  all  the  other  legatees;  but  the  con- 
trary rule  generally  prevails,  and  Is  declared 
by  our  statute.  Civ.  Code,  {  1282.  "Every  in- 
strument conveying  or  affecting  real  prop- 
erty, acknowledged  or  proved  and  certified  as 
provided  in  the  Civil  Code,  may,  together 
with  the  certificate  of  acknowledgment  or 
proof,  be  read  in  evidence  in  an  action  or 
proceeding,  without  further  proof'  <Code 
Civ.  Proc.  §  1051);  and  "a  grant  duly  exe- 
cuted is  presumed  to  have  been  delivered 
at  its  date"  (Civ.  Code,  S  1055).  The  ditch 
referred  to  is  described  in  both  the  complaint 
and  deed  as  that  certain  water  ditch  in  Tu- 
lare county  known  as  the  "Watson  Ditch," 
and  the  general  particulars  as  to  its  head  and 
course  are  substantially  the  same.  There 
was  abundant  evidence  that  it  was  general- 
ly Icnown  and  spoken  of  as  the  "Watson 
Ditch,"  and  no  evidence  that  there  was  any 
other  ditch  in  the  county  having  the  same 
name.  When  property  has  a  descriptive 
name,  it  may  be  conveyed  by  that  name, 
and  defects  in  other  parts  of  the  description 
may  be  disregarded.  Civ.  Code,  {  1092;  Ha- 
ley V.  Aniestoy,  44  Cal.  132;  Martin  v.  Lloyd, 
&1  Cal.  195,  29  Pac.  491.  It  must  be  held, 
therefore,  that  the  property  descrilied  in  the 
deed  was  sufiicleutly  identified  as  l>elng  the 
same  property  described  in  the  complaint. 

The  other  rulings  complained  of  are  so 
numerous  that  we  have  neither  time  nor 
space  to  enter  upon  a  full  discussion  of  them. 
We  have  carefully  read  and  considered  the 
very  elaborate  and  able  briefs  of  counsel 
upon  both  sides,  and.  after  doing  so,  feel  con- 
strained to  say  simply  that  we  do  not  find  in 
the  rulings  any  error  prejudicial  to  the  com- 
plainant. 

The  point  that  the  decision  was  against 
law  is  based  upon  the  theory  that  the  find- 
ings in  regard  to  the  bar  of  the  statute  of  lim- 
itations were  Inconsistent  with  and  contra- 
dictory to  certain  other  findings  in  regard  to 
the  location,  construction,  and  use  of  defend- 
ant's ditch.  We  see  no  such  Inconsistency. 
AH  the  findings  must  be  read  and  consider- 
ed together,  and,  when  so  read,  they  seem  to 
be  in  entire  harmony,  and  to  Justify  the  con- 
clusions reached  by  ihe  court.  It  follows 
that  the  order  appealed  from  must  be  affirm- 
ed, and  It  is  BO  ordered. 


117  Cal.  41$ 
WASSERMANN  v.  SLOSS.     (S.  F.  653.) 
(Supreme  Court  of  California.    June  26,  1897.) 
Contracts— Pi'Bi.ic  Policy—  Tras»fek  op  Stock 

FOB   IlI-P-OAI,   PI-HP09B— ReOOVFRT. 

1.  Where  a  stockholder  of  a  cx)rporation  trans- 
ferred to  its  president  shares  of  stock  to  be  used 
to  influence  certain  persons  high  in  authority  and 
influence  in  certain  governments  in  obtaining  re- 
newnis  of  certain  leases  from  such  governments 
held  by  the  corporation,  and  such  shares  were  not 
so  used,  in  an  action  by  the  stockholder  against 
the  president  to  liavc  it  declared  that  defendant 
holds  such  shares  in  trust  for  plaintiff,  the  ques- 
tion whether  such  contract  was  void  as  against 
public  policy  is  immateriai. 
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2.  Where  a  atookholder  of  a  corporation  trans- 
ferred to  its  president  ghiires  of  stock  to  be  used 
in  corrupting  certain  persons  in  connection  with 
tne  renewal  of  leases  held  by  the  c-orporation, 
the  stockholder  was  entitled  to  a  return  of  the 
stock  on  demand  at  any  time  Ix'foru  it  was  ao 
luod,  and,  on  failure  of  the  prcsiiieut  to  return 
it,  could  maintain  an  action  to  recover  it. 

3.  On  a  motion  for  nonsuit,  any  <iii'stion  aris- 
ing from  the  fact  of  variance  betwivu  the  cvi- 
ili'uce  of  plaiutiil  and  hin  priuciiMl  witness  cuuuot 
le  raised. 

Department  1. 

ActioD  by  Max  Wassermann  against  Louis 
Sloss.  From  a  Judgment  of  nonsuit,  and 
from  an  order  denying  his  motion  lor  a  new 
trial,  plaintiff  appeals.     Uerersed. 


GAROUTTE,  J.  By  this  action  It  Is  asked 
that  a  certain  400  shares  of  stock  of  the 
Alaska  Commercial  Company  be  declared  to 
be  held  In  trust  by  defendant  for  the  benefit 
of  plaintiff,  and  that  an  accouutlng  be  had 
of  the  earnings  of  said  stock  while  so  held 
by  defendant.  Defendant  set  up  title  to  the 
stock  in  himself.  Plaintiff  offered  evidence 
In  support  of  his  case,  and  upon  motion  of 
defendant  was  nonsuited.  He  moved  for  a 
new  trial,  which  motion  was  denied,  and 
thereupon  appealed  to  this  court  from  the 
judgment  and  order  denying  his  motion. 
The  motion  for  the  nonsuit  was  based  upon 
five  distinct  and  separate  grounds,  and  It 
was  granted  by  the  trial  court  solely  upon 
the  fourth  ground.  In  view  of  the  law  that. 
If  any  of  the  grounds  upon  which  the  mo- 
tion was  based  Justified  the  action  of  the 
trial  court,  then  the  order  of  said  court  will 
be  afilrmed  upon  appeal,  appellant's  counsel, 
in  their  brief,  have  reviewed  and  discussed 
these  grounds  seriatim  in  detail.  In  reply, 
respondent's  counsel,  for  the  purpose  of  sus- 
taining the  action  of  the  trial  court  In  grant- 
ing the  nonsuit,  have  limited  themselves  to 
the  fourth  and  fifth  grounds  stated  In  the 
motion.  For  these  reasons  this  court  will 
likewise  limit  its  consideration  to  those 
grounds,  deeming  respondent's  present  posi- 
tion a  waiver  of  the  remaining  grounds  in- 
slBted  npon  at  tbe  hearing  of  the  motion  be- 
fore the  lower  court. 

The  trial  court  granted  the  nonsuit  upon 
the  fourth  ground,  namely,  that  tbe  action 
was  one  which  attempted  to  enforce  a  con- 
tract that  was  against  sound  morals  and 
public  policy.  Tbe  pith  of  the  action  dis- 
closed by  the  complaint  as  bearing  upon  this 
particular  question  of  morals  and  public 
policy  may  be  stated  substantially  in  a  few 
words.  Defendant,  Sloss,  was  president  of 
the  Alaska  Commercial  Company,  a  corpora- 
tion engaged  in  the  sealing  industry  in  and 
about  the  territory  of  Alaska.  It  held  cer- 
tain leases  from  the  government  of  the 
rutte<t  States  and  also  that  of  Russia. 
Plaintiff  was  a  stockholder  In  this  corpora- 


tion. These  leases  were  soon  to  expire.  A 
renewal  of  them  was  greatly  desired  by  the 
corporation.  Defendant,  as  president  of  the 
corporation,  was  actually  engaged  In  the  ef- 
fort to  secure  such  reuewals.  Ue  represent- 
ed to  plaintiff  "that,  in  order  to  obtain  such 
new  loascs,  or  any  or  either  of  them,  It 
would  be  necus^urj'  for  him  (the  defendant) 
to  be  in  i^uch  a  itOMltlon  as  to  enable  him  to 
laterost  certain  itcrsous  high  in  authority 
und  iufiuonce  In  the  respective  undertakings 
and  with  the  respective  governments  afore- 
said: that  all  of  the  meial>ersof  said  company 
should  be  wUliug  to  make  some  sacrifices  to 
that  end;  that.  In  order  to  place  the  defend- 
ant in  a  position  to  interest  certain  persons 
high  in  authority  and  iuliuence  In  the  said  re- 
spective undertakings,  and  that  to  successful- 
ly negotiate  the  obtaining  of  tbe  said  new 
leases  respectively,  it  would  be  indispensable 
for  him  (the  said  defendant)  to  iiave  a  certain 
amount  of  stock  of  the  old  company  at  his 
disposal,  to  be  used  by  lUm  In  and  about 
the  procuring  of  the  said  new  leases;  and 
that  said  negotiations  could  not  be  success- 
fully conducted  by  the  defendant  unless  be 
had  tbe  said  shares  of  stock  at  his  disposal, 
to  be  used  in  the  manner  hereinbefore  stat- 
ed. The  said  defendant  then  requested  of 
the  plaintiff  that  he  (plaintiff)  should  trans- 
fer to  the  defendant  four  hundred  shares  of 
the  capital  stock  of  said  company  (out  of  the 
one  thousand  four  hundred  shares  so  owned 
by  plaintiff  as  aforesaid),  and  represented, 
promised,  and  agreed  to  plaintiff  that  he 
(the  defendant)  would  use  the  said  shares  of 
stock  so  placed  at  his  disposal  by  plaintiff 
as  aforesaid  in  the  course  of  said  negotia- 
tions looking  towards  the  obtaining  of  the 
new  leases,  respectively,  and  for  tbe  purpose 
of  Influencing  certain  persons  high  in  au- 
thority and  Influence  with  reference  to  the 
government  of  the  United  States  and  that  of 
Russia,  respectively,  whose  good  offices  it 
would  be  necessary  to  obtain  to  that  end." 
The  plaintiff  believed  these  statements  of 
the  defendant,  and,  relying  upon  them, 
transferred  to  him  400  shares  of  said  stock 
to  be  used  for  the  purposes  aforesaid.  The 
complaint  further  alleges  that  this  stock 
was  thereupon  converted  by  defendant  to 
his  own  use.  As  tending  to  show  a  contract 
against  good  morals  and  public  policy,  after 
a  careful  consideration  of  the  evidence,  we 
are  prepared  to  say  that  it  is  weaker  than 
the  allegations  of  the  complaint  And,  if 
the  objection  here  insisted  upon  as  to  the 
character  of  this  evidence  is  good,  then  an 
objection  could  well  have  been  taken  to  the 
complaint  at  the  very  inception  of  the  litiga- 
tion. 

This  case  has  been  thoroughly  argued,  and 
a  great  portion  of  that  argument  has  been 
addressed  to  the  character  of  the  contract 
entered  into  between  these  parties.  But  from 
the  standi>oint  at  which  we  view  the  case 
we  deem  tbe  question  Immaterial.  It  may 
be  here  suggested  that  tbe  action  is  in  no 
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sense  one  to  enforce  a  contract.  Whatever 
relationship  the  transaction  occurring  be- 
tween these  parties,  as  pictured  by  the  afore- 
said recitals  of  the  complaint,  I)ears  to  the 
cause  of  action,  be  that  bond  close  or  distant, 
it  is  a  relationship  disaffirmed  and  repudiated. 
As  we  view  this  whole  question,  the  good  or 
bad  morals  of  this  undertaking  are  immaterial, 
for  the  reason  that  the  venture  was  in  no 
sense  executed,  and  until  executed  both  par- 
ties are  glv«i  an  opportunity  for  repentance 
and  rescission.  Seeing  the  error  of  his  ways, 
the  law  says  a  party  may  witlidraw  from  the 
transaction;  and  it  extends  to  him  a  helping 
hand  by  offering  the  inducement  of  giving 
Imck  to  him  anything  of  value  with  which  he 
has  parted.  Putting  this  case  against  plain- 
tiff as  bad  aa  may  be  Imagined,  he  transferred 
his  stoclc  to  defendant  to  be  use*l  by  defend- 
ant in  corrupting  servants  of  the  respective 
governments.  The  transaction  progressed  no 
further.  The  stock  was  not  so  used.  The 
precipice  which  would  have  been  death  to 
plaintiCT'B  cause  of  action  was  never  reached. 
No  one  was  corrupted,  and  tlie  stock  was 
not  stained.  The  parties'  intentions  as  to  the 
tjse  to  which  this  stock  was  to  bo  put  are  not 
the  controlling  factor.  It  is  not  what  was  in- 
tended to  be  done  with  the  stock  that  chris- 
tens the  transaction,  but  rather  what  was  ac- 
tually done.  If  defendant  had  dlsiwsed  of  the 
stock  as  contemplated,  plaintiff  would  have 
had  no  remedy,  for  the  evil  would  have  heen 
accomplished,  the  harm  would  have  been 
done,  and  of  necessity  his  plea  for  relief  w^ould 
not  have  l>een  heard.  In  this  case  plaintiff 
gave  certain  stock  to  defendant,  to  lie  used  for 
a  certain  purpose.  He  was  plaintiff's  bailee 
of  the  stock.  The  Imllee  did  not  use  it  for 
the  purpose  agreed  upon,  but  took  it  to  his 
own  use.  There  is  no  principle  of  law  to  jus- 
tify such  a  transaction.  If  plaintiff,  upon 
the  second  day  subsequent  to  tlie  transaction, 
had  changed  his  mind,  and  notified  defendant 
of  such  change,  and  demanded  a  return  of  his 
stock,  upon  principle  and  authority  he  w^ould 
have  been  entitled  to  such  return.  The  au- 
thorities all  hold  tliat,  if  he  had  done  this  any 
day  prior  to  the  time  when  the  agreement 
was  fully  executed,  he  would  be  entitled  to  a 
return  of  his  stock.  That  this  agreement  was 
purely  executory  cannot  be  questioned.  It 
could  not  be  executed  until  the  stock  was 
applied  to  the  purposes  intended.  If  tlie 
question  as  to  what  company  should  obtain 
the  leases  here  sought  were  still  an  open  one, 
if  it  had  not  been  settled  at  the  conunence- 
ment  of  this  action,  and  if  tlie  stock  had  not 
lieen  applied  as  contemplated,  then,  certainly, 
plaintiff  could  recover.  (The  court  is  now  ad- 
dressing itself  to  the  single  question  here  un- 
der discussion.)  The  fact  that  these  leases 
have  been  secured  by  other  pai'tles  is  wholly 
inmiatprial.  That  fact  docs  not  enter  in  any 
way  as  an  element  in  the  question  here  dis- 
cussed, and  upon  prin(;Iple  the  case  stands  ex- 
actly as  it  did  a  moment  after  tlie  stock  was 
transferred  to  the  defendant.     The  authori- 


ties seem  to  be  In  direct  accord  with  the 
views  we  have  expressed.  The  question  pre- 
sented is  on  interesting  one.  It  baa  been 
carefully  and  fully  briefed  by  counsel.  Our 
investigation  has  led  us  to  the  examination 
of  many  cases  aside  from  those  cited  by  coun- 
sel, and  we  And  no  case  opposed  to  the  doc- 
trine of  a  right  of  recovery  upon  the  part  ot 
a  plaintiff  where  similar  facts  are  presented. 
There  are  hundreds  of  cases  found  in  the  re- 
ports of  this  country  and  England  where 
courts  have  refused  to  entertain  actions  based 
upon  unlawful  or  void  contracts.  Our  state 
reports  contain  many  of  them.  At  the  pres- 
ent day  it  may  be  said  that  all  courts  agree 
upon  that  doctrine.  In  Langton  v.  Hughes, 
1  Maule  &  S.  599,— a  case  which  is  the  land- 
mark upon  this  question  in  English  reports,— 
it  is  held  that  a  druggist  is  not  entitled  to  re- 
cover for  drugs  sold  a  brewer  which  he  knew 
were  to  be  used  by  the  brewer  in  unlawful 
manufacture.  The  Judge  declared  that  by 
such  sale  the  druggist  aided  and  abetted  the 
brewer  In  violating  the  law.  A  common  and 
simple  illustration  is  found  where  an  action 
is  brouglit  to  recover  money  loaned  to  anoth- 
er for  the  purpose  and  Intention  of  playing  a 
gambling  game  prohibited  by  law.  McKin- 
nell  V.  Robinson,  3  Mecs.  tx.  W.  431;  Tyler  v. 
Carilsle,  79  Me.  211,  9  Atl.  3.56.  The  case  at 
bar,  upon  its  facts,  does  not  brins  it  within  the 
rule  declared  by  tlie  foregoing  authorities. 
Those  are  all  actions  to  recover  money  agreed 
to  be  paid  upon  an  Illegal  contract.  It  was 
sought  to  enforce  an  agreement  made  by  one 
of  the  contracting  parties.  Here  Sloss  was 
the  agent  or  bailee  of  the  plaintiff.  He  was 
given  stock  to  be  used  by  him  for  a  certain 
purpose.  Tlie  stock  was  still  the  property  of 
the  ]>lalntlff ;  the  title  was  still  in  him.  Sloss. 
as  long  as  lie  retained  possession  of  it,  as  long 
as  he  did  not  apply  it  according  to  ln.struc- 
tlons,  held  it  purely  as  the  agent  of  the  plain- 
tiff. He  could  only  apply  It  to  the  single  pur- 
pose authorized.  If  he  converted  It  to  his 
own  use,  it  would  be  criminal  embezzlement. 
For  a  court  to  support  his  present  position 
would  not  be  in  the  interest  of  sound  public 
policy,  but,  on  the  contrary,  would  be  offering 
a  premium  upon  the  dishonesty  of  agents, 
servants,  and  liailees.  It  is  said  in  Norton  v. 
Bllnn,  22  Am.  Law.  Reg.  (N.  S.)  785:  "In 
the  second  place,  it  is  CMitrary  to  public  poli- 
cy and  good  morals  to  permit  employes, 
agents,  or  servants  to  seize  or  retain  the  prop- 
erty of  their  principal,  although  It  mny  be  em- 
ployed in  illegal  business  and  under  their  con- 
trol. No  consideration  of  public  policy  cnn 
Justify  a  lowering  of  the  standanl  of  uioml 
honesty  required  of  persons  in  these  rela- 
tions." In  this  case,  if  the  stot-k  iiad  l)so:i 
applied  to  the  purposes  intended,  plaintiff 
would  have  no  standing  in  court,  for.  In  the 
language  of  many  cases,  the  purpi^sc  wuuM 
have  been  carried  out;  and  this  principle  aji- 
plles  in  ail  those  cases  where  money  or  proji- 
erty  is  given  to  another  party  to  be  used  iu 
an  illegal  transaction.     It  has  no  reference 
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to  illegal  contracts  such  as  are  outlined  by  the 
precoalng  cases.  Persons  may  not  be  punish- 
ed, either  in  clrll  or  criminal  courts,  tar  un- 
lawful Intentions.  It  Is  the  conpummatlon  of 
these  unlawful  Intentions  that  places  a  party 
■witlioiit  the  law.  If  the  unlawful  Intention  or 
transaction  Is  not  caiTied  out,  if  nothing  Is 
done  under  it,  my  servant  has  my  property, 
and  I  am  entitled  to  its  return.  As  in  the 
present  case,  he  is  acting  under  a  special  agen- 
cy which  I  have  a  risljt  to  revoke  at  any  time 
before  performance;  and,  when  so  revoked,  I 
am  entitled  to  my  own.  It  cannot  be  liettor 
public  policy  to  deny  me  a  recovery  of  the 
stock  than  to  encourage  my  agent  to  commit 
a  criminal  offense.  Dunlap's  Paley,  Ag.  •66, 
declares  the  general  principle  thus:  "As  long 
as  money  deposited  with  an  agent  for  an  Ille- 
gal purpose  remains  imemployed.  or  If  the 
purpose  be  countermanded  by  the  principal 
before  the  application,  It  is  a  debt  which  may 
be  recovered  at  law  or  In  eijulty."  Wood, 
Mast  &  S.  $  202,  says:  "While  the  courts  will 
not  enforce  an  Illegal  contract,  yet  if  a  servant 
or  agent  of  another  has  in  the  prosecution  of 
an  Illegal  enterprise  for  his  master  received 
money  or  other  property  belonging  to  the  mas- 
ter, he  is  bound  to  turn  it  over  to  him,  and 
cannot  shield  himself  from  liability  therefor 
upon  the  ground  of  the  Illegality  of  the  Mlg- 
Inal  transaction."  In  Express  Co.  v.  Reno, 
48  Mo.  264,  It  was  held  that  Reno,  who  had 
deposited  a  certain  sum  of  money  In  the  bank, 
which  money  was  to  be  paid  to  a  sheriff  when 
he  secured  the  pardon  of  Reno's  brother,  who 
was  then  In  tlie  penitentiary,  could  recover 
the  money  as  his  money  as  long  as  It  remained 
In  the  possession  of  the  bank.  Taylor  v.  Len- 
dey,  9  East,  49,  is  a  case  where  plaintiff  gave 
a  sum  of  money  to  the  governor  of  the  poor 
house  to  be  used  for  the  use  of  the  poor,  a 
magistrate  agreeing  to  stifle  a  threatened  pros- 
ecution against  him  In  consideration  thereof. 
PlaintilT  brought  an  action  to  recover  the  mon- 
ey so  given  to  the  governor.  Lord  Ellenbor- 
oogb  said:  "Take  it  that  the  money  had  been 
paid  by  the  plaintiff  to  the  defendant  for  a 
charitable  purpose,  but  before  the  defendant 
had  made  any  apjdlcation  of  It  the  plaintiff 
countermanded  the  payment.  Was  there  not  an 
end  of  the  authority,  and  could  the  agent  per- 
sist In  applying  it  against  the  dlrectl<m  of  his 
principal?  The  question,  therefore,  is  reduced 
to  the  case  of  a  countermanded  agent."  In  Pe- 
ters V.  Grim,  149  Pa.  St.  164,  24  AU.  192,  In 
referring  to  an  unlawful  transaction  In  stocks,- 
the  court  said:  "If,  when  the  first  deposit  was 
made  by  plaintiff,  with  directions  to  buy  the 
stock,  he  had  countermanded  the  directions 
before  anything  was  done  under  them,  it  could 
not  be  pretended  that  defendant  could  have 
retained  the  money  on  the  gi-ound  of  illegality 
in  the  contemplated  transaction.  Intent  as  to 
a  future  act  does  not  make  Illegality."  -In 
Morgan  v.  Groff,  4  Barb.  624,  It  is  held: 
"That  as  long  as  money  deposited  with  an 
agent  for  an  Illegal  purpose  remains  unem- 
ployed, or  if  the  purpose  be  countermanded 
Cal.Rep.  ■19-62  P.— 8 


by  the  princii)al  before  its  application,  it  is  a 
debt  which  may  be  recovered  from  the  agent 
by  the  principal,  either  at  law  or  in  equity." 
That  was  a  case  where  money  was  given  to 
an  agent  to  be  bet  upon  an  election,  which 
money  the  agent  failed  to  bet  but  converted 
to  his  own  use.  In  Bone  v.  Ekless,  5  Hurl. 
&  N.  924,  the  owner  of  a  ship  authorized  his 
agent  to  sell  the  same  for  £6,r)00  to  the  lurk- 
Ish  government,  and  to  expend  £500  of  that 
amount  in  bribing  government  officials  to  as- 
sist in  making  the  sale.  The  ship  was  sold, 
and  the  agent  paid  out  £300  of  the  £500  as 
contemplated.  In  an  action  the  owner  was 
held  entitled  to  recover  the  £200,  notwith- 
standing the  agent  pleaded  the  facts  showing 
the  use  to  which  the  money  was  to  be  ap- 
plied; one  of  the  Judges  saying:  "But  the  real 
nature  of  the  case  is  that  the  plaintiff  receiv- 
ed the  whole  of  the  money  upon  the  sale  of  de- 
fendant's ship,  and  claims  to  retain  part  of 
the  money  upon  the  illegal  arrangement, 
which,  however,  be  has  not  carried  out.  He 
might  have  discharged  himself  by  actual  pay- 
ment of  the  money,  but  he  has  not  paid  it; 
the  illegality  would  have  be&a  the  payment 
for  Illegal  purposes.  Before  that  was  done 
the  defendant  claimed  the  money,  and  was 
entitled  to  recover  It."  See,  also,  Taylor  v. 
Bowers,  1  Q.  B.  Div.  291.  In  Johnston  v. 
Russell,  37  Oal.  670,  the  law  Is  declared  that 
either  party  to  a  wagering  contract  upon  the 
Section  may  withdraw  from  the  transaction 
at  any  time  before  the  event  upon  which  the 
result  of  the  wager  is  dependent  has  happen- 
ed, and  under  such  circimistances  the  party 
withdrawing  may  recover  his  money  from 
the  stakeholder.  From  the  legal  principle  de- 
clared by  that  case.  It  necessarily  follows  that 
the  same  party  could  have  recovered  his  mon- 
ey from  an  agent  to  whom  he  had  given  it  to 
be  wagered.  When  the  money  has  passed  in- 
to the  hands  of  the  stakeholder  the  law  has 
been  violated.  When  it  is  in  the  hands  of  the 
agent  or  servant  to  be  wagered  no  violation  of 
the  law  has  yet  occurred.  It  follows  that  the 
doctrine  of  the  above  case  goes  to  lengths  be- 
yond anything  demanded  by  the  facts  of  the 
case  at  bar.  It  will  thus  be  seen  from  the 
array  of  cases  cited  that  authority  is  not  lack- 
ing to  support  plaintiff's  right  of  recovery. 
There  are  cases  containing  incidental  state- 
ments that  may  look  the  other  way,  but  the 
facts  there  were  not  the  facts  of  this  case. 
In  those  cases  it  will  be  found  that  the  plain- 
tiff relied  upon  an  illegal  contract  for  a  re- 
covery, and  the  statements  were  not  necessary 
to  the  decision  of  the  case,  and  not  called  for 
by  the  facts  before  the  court. 

The  court  is  asked  to  sustain  the  order 
granting  the  motion  for  a  nonsuit  upon  the 
fifth  ground  stated.  It  is  claimed  by  respond- 
ent's counsel  that  a  serious  "variance"  exists 
between  the  evidence  of  plaintiff  and  his  prin- 
cipal witness,  Sellgman.  Conceding  such  a 
variance  to  exist,  any  question  arising  from  it 
cannot  be  raised  upon  a  motlMi  for  nonsuit. 
It  Is  but  fair  to  respondent,  Sloas.  to  say  that 
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by  his  answer  he  In  no  way  relies  upon  the 
Illegality  of  any  contract  entered  Into  between 
himself  and  Wassennann  for  the  purpose  of 
defeating  Wassermann's  canse  of  action.  He 
claims  that  be  purchased  the  stock  from 
Wassermann,  and  relies  upon  his  title  under 
Kuch  purchase.  Judgment  and  order  revers- 
ed,  and  cause  remanded  for  a  new  trial. 


We  concur:  HARRISON,  J.;  VAN  FLEET, 


J. 


117  Cal.  SU 

COCHRAN  et  al.  t.  LOB  ANGELES 

COUNTY.    (L.  A.  241.) 

(Supreme  Court  of  California.     June  9,  1897.) 

tSTATE  RCHOOI,— EXPRSSK  OF  KEEPIXO  InMATES  — 

LiAim-iTV  OP  CorxTiKs. 
St.  1889,  p.  111.  S$  10-18,  provide  that  any 
infant,  between  10  and  16  years  of  age.  convicted 
of  or  charged  with  a  crime,  may  be  committeil 
to  the  reform  school.  Si'clion  20  provides  that 
the  board  of  trustees  may  receive  into  the  insti- 
tution infants  between  the  ages  of  10  and  IS  on 
the  written  complaiut  of  parent  or  guardian,  for 
reasons  stated.  Section  24  provided  that  such 
board  should  determine  the  expense  per  month 
of  taking  care  of  each  infant  committed  "under 
the  provisions  of  section  20  of  this  act,"  and, 
when  any  infant  was  committed  at  the  instance 
of  a  parent,  the  cost  of  keeping  and  transporta- 
tion should  be  paid  by  such  parent  or  guardian, 
unless,  for  good  cause,  said  board  othenvise  or- 
dered, in  which  case  such  expense  should  be 
borne,  one-half  by  the  county  from  which  the  in- 
fant was  committed,  and  the  remaining  one-half 
by  the  state.  Sudi  section  was  amended  by  St. 
1893.  p.  328,  by  omitting  the  quoted  clause,  and 
by  adding  a  danse  that  "where  a  minor  who 
has  no  parent,  who  is  able  to  pay  such  expense, 
is  committed,  it  shall  be  borne,  one-half  by  the 
state,  and  one-half  by  the  county."  Beld,  that 
the  county  must  pay  one-half  the  expense  of  ke<'p- 
ing  all  minors  committed  from  it,  for  any  cause, 
whose  parents  are  unable  to  pay  such  expense. 

Commissioners'  decision.    Department  L 


Action  by  William  G.  Cochran  and  others, 
trustees  of  the  Whlttler  State  School  (a  body 
cor|>oratc),  aftainst  Los  Angeles  county  (a 
public  corporation).  From  a  judgment  in 
favor  of  plaintiffs,  defendant  appeals  upon 
the  Judgment  roll.    Affirmed. 


BELCHER,  0.  This  Is  an  action  brought 
by  the  trustees  of  the  Whittler  State  School 
against  the  county  of  Los  Angeles  to  recover 
the  sum  of  $3,004.05,  with  Interest  thereon, 
being  one-half  of  the  cost  of  keeping  and 
taking  care  of  certain  minors  committed  to 
said  school  uuder  the  provisions  of  the  Whlt- 
tler State  School  act  The  defendant  demur- 
red to  the  complaint,  aud.  the  demurrer  be- 
ing overruled,  answered.  Tlie  case  was  then 
tried,  and  Judgment  rendered  In  favor  of  the 
plaintiffs,  according  to  the  prayer  of  the 
complaint.  From  that  Judgment  defendant 
appealed  upon  the  Judgment  roll;  and  its 
only  contention  Is  that  the  complaint  did  not 
state  facts  anfiScient  to  constitute  a  cause  of 


action,  and  hence  Its  demuiTcr  should  have 
been  sustained.  It  Is  alleged  in  the  com- 
plaint "that,  at  the  instance  aud  under  and 
pursuant  to  the  Judgments  and  orders,  duly 
made  and  given,  of  the  superior  court  of  said 
Los  Angeles  county,  there  were  committed 
to  said  WhitOer  State  School  the  following 
minors,  hereinafter  named,  who  were  In- 
mates of  said  school  under  the  commitments 
of  said  court,  and  were  received  at  the 
dates,  and  cared  for  during  the  times  and 
periods,  set  opposite  their  names  respective- 
ly," and  "that  uone  of  said  minora  were 
committed  at  the  instance  or  on  complaint 
of  any  of  their  parents  or  guardians  or  pro- 
tectors respectively,  but  were  committed  by 
said  superior  court  of  defendant  county,  In 
each  case,  after  complaint  or  Information  or 
pending  investigation  by  the  grand  Jury  of 
said  Los  Angeles  county,  and  while  criminal 
charges  were  made  against  said  minors  re- 
spectively, and  each  of  them  was  committed 
other  than  under  section  20  of  said  acts 
hereinbefore  mentioned." 

In  1889  an  act  was  passed  by  the  legisla- 
ture to  establish  In  Los  Angeles  county  an 
Institution  to  be  known  as  the  "Reform 
School  for  Juvenile  Offenders."  St.  1889,  p. 
111.  Sections  16,  17,  and  18  of  the  act  pro- 
vide that  any  boy  or  girl,  between  the  ages 
of  10  and  10  years,  convicted  or  charged 
with  the  commission  of  a  crime,  may  be  com- 
mitted to  the  Institution.  And  section  20 
provides  that  the  board  of  trustees  may,  un- 
der such  rules  as  they  may  prescribe,  receive 
Into  the  Institution,  whenever  It  may  be 
convenient  so  to  do,  infants,  between  the 
ages  of  10  and  18  years,  committed  to  its 
custody  by  any  Judge  of  a  superior  court,  on 
the  written  complaint  of  the  parents  or 
guardian  of  the  Infant  for  reasons  stated. 
Section  24  provides:  "Said  board  of  trustees 
shall,  with  the  approval  of  the  governor,  es- 
timate and  determine  as  near  as  may  be  the 
actual  expense  per  month  of  keeping  and 
taking  care  of  each  Infant  committed  to  said 
institution,  under  the  provisions  of  section 
20  of  this  act,  not  including  the  use  of  the 
gi'ounds  and  buildings,  and  shall  Include  a 
statement  of  such  estimated  price  in  each 
biennial  report  to  the  governor.  When  any 
Infant  Is  committed  to  said  institution  at 
the  Instance  of  his  or  her  i)arent  or  guard- 
ian, or  other  protector,  the  cost  of  keeping 
said  infant,  including  the  cost  of  transiiort- 
Ing  to  and  from  the  institution,  shall  be 
wholly  paid  by  such  parent  or  guardian,  un- 
less, by  reason  of  the  poverty  of  such  parent 
or  guardian,  or  other  good  cause,  snid  board 
of  trustees  shall  otherwise  order  and  direct: 
in  eacb  case  such  expenses,  including  the 
cost  of  ti-ansijortntion,  shall  be  borne  one- 
half  by  the  county  from  which  such  infant 
is  committed,  and  the  remaining  one-half 
shall  be  borne  by  the  state.  *  ♦  •"  In 
1803  the  act  was  amended  in  several  re- 
spects. St.  1803.  p.  328.  The  name  of  the 
institution  was  changed  to  that  of  the  "Wlii'- 
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tt«r  State  School,*^  and  ttte  pnrpose  for  wUcb 
It  was  established  Traa  declared  to  l>e  "the 
dlBclplloe,  education,  employment,  reforma- 
tion and  protection  of  Juvenile  delinquents 
in  the  state  of  California."  Section  24,  as 
amended,  Is  as  follows:  "Said  board  ot 
trustees  shall,  with  the  approval  of  the  gor- 
emor,  estimate  and  determine,  as  near  as 
may  be,  the  actual  expenses  per  month  of 
keeping  and  taking  care  of  each  minor  com- 
mitted to  said  institution,  not  Including  the 
use  of  grounds  and  buildings,  and  shall  in- 
clude a  statement  of  such  estimated  price  in 
each  biennial  report  to  the  governor.  When 
any  minor  is  committed  to  said  Institution  at 
the  Instance  of  his  or  her  parent  or  guard- 
Ian,  or  other  protector,  the  cost  of  keeping 
said  minor,  including  the  cost  of  transporta- 
tion to  and  from  the  institution,  shall  be 
wholly  paid  by  such  parent  or  guardian;  un- 
less, by  reason  of  the  poverty  of  such  par- 
ent or  guardian,  or  other  good  cause,  said 
board  of  trustees  shall  otherwise  order  and 
direct;  In  such  case  such  expenses,  includ- 
ing the  cost  of  transportation,  shall  be  boms' 
one-taalf  by  the  county  from  which  such 
minor  is  committed,  and  the  remaining  one- 
lialf  shall  be  borne  by  the  state;  and  in  ev- 
ery case  where  a  minor  who  has  no  parent, 
guardian  or  other  protector,  who  la  able  to 
pay  the  cost  of  transportation  to  and  cost 
of  maintenance  at  said  school,  is  committed 
thereto,  such  cost  of  transportation  and 
maintenance  of  such  minor  shall  be  borne 
one-half  by  the  state  and  the  other  half  by 
the  county  from  which  said  minor  Is  com- 
mitted.   *    •    *" 

Vt  is  contended  for  appellant  that  the 
meaning  and  Import  of  section  24  was  not 
changed  by  the  amendment  in  any  material 
respect;  that,  in  so  far  as  the  section  still 
Imposes  upon  counties  the  burden  of  paying 
one-half  of  the  expense  of  the  transportation 
and  maintenance  of  minors,  it  refers  to  the 
class  who  are  Incorrigible  or  abandoned  and 
indigent,  and  are  committed  under  the  pro- 
visions of  section  20,  and  not  to  the  criminal 
class  who  are  committed  for  violation  of  the 
penal  statutes  of  the  state.  It  will  be  ob- 
served, however,  that  in  the  amended  sec- 
tion the  words  "under  the  provisions  of  sec- 
tion 20  of  this  act"  are  entirely  omitted,  and 
it  is  made  the  duty  of  the  board  to  estimate 
tbe  expense  of  keeping  each  minor  commit- 
ted to  said  Institution.  If  the  legislature 
had  intended  to  charge  the  counties  only 
with  the  expense  of  keeping  minors  com- 
mitted under  the  provisions  of  section  20,  no 
reason  Is  perceived  why  those  words  were 
eliminated  from  the  section  as  originally 
passed.  Again,  there  was  added  by  the 
amendment  the  clause:  "And  In  every  case 
[not  merely  in  tbe  case  of  incorrlglbles,  etc.] 
where  a  minor  who  has  no  parent,  guardian 
or  other  protector,  who  Is  able  to  pay  the 
cost  of  transportation  to  and  cost  of  mainte- 
nance at  said  school.  Is  committed  thereto, 
such  cost   •   •   *    shall  be  borne  one-half  by 


the  state  and  tbe  other  half  by  the  county," 
eta  This  language  seems  plain  and  un- 
equivocal, leaving  no  room  to  doubt  that  the 
legislature  Intended  to  impose  upon  the 
counties  the  burden  of  paying  one-half  of 
the  expense  of  keeping  all  minors  committed 
to  the  institution,  for  any  cause,  whose  pai^ 
ents,  guardians,  or  other  protectors  were  un- 
able to  pay  such  expense.  That  tbe  legisla- 
ture was  authorized  to  pass  such  an  act  and 
impose  such  burdens  upon  the  counties  was, 
in  effect,  held  in  Society  v.  Rels,  71  Cal.  627, 
12  Pac.  798.  It  follows  that  the  demurrer 
was  properly  overruled,  and  the  Judgment 
should  be  affirmed. 

We  concur:    SBARL8,  OL;  HATNBS,  G. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  ia  af- 
firmed. ^^^^ 

(U7  Cal.  545) 
ALISON  et  aL  T.  GOLDTREE  et  al.  (L.  A. 
104.)' 

(Supreme  Court  of  Calif  omia.    July  10, 1897.) 

Res  JcniOATA. 

Where  an  accounting  was  had  against  a 
trustee  at  the  instance  of  certain  of  the  benefici- 
aries before  a  court  Imviug  jurisdiction  of  the 
subject-matter  and  the  parties,  the  judgment 
therein  was  ret,  judicata  as  against  the  trustee, 
wliere  no  demand  was  made  to  distribnte  tile 
funds,  though  all  the  beneficiuries  were  not  par- 
ties to  Buch  accounting,  the  judgment  roil  of  the 
former  case  not  showing  that  the  omitted  bene- 
fidaries  were  within  the  jurisdiction  of  the  court. 

Department  2.  Appeal  from  superior  court, 
San  Luis  Obispo  county;  V.  A.  Gregg,  Judge. 

Action  by  Jane  Alison  and  others  against 
Isaac  Goldtrec  and  others.  Decree  for  com- 
plainants, and  Goldtree  appeals.    Affirmed. 

Ernest  Graves  and  E.  P.  Cole,  for  appellant. 
Jlyrick  &  Deerhig  and  Louis  Lanny.  for  re- 
si)ondents. 

HENSHAW,  3.  This  action  Is  In  equity, 
and  is  brought  by  the  plaintiff's  as  benefi- 
ciaries, under  an  express  trust  created  by  the 
will  of  Jonathan  Thompson,  deceased, 
against  defendant  Isaac  Ooldtree,  as  trustee  of 
the  trust,  to  compel  an  accotmting  from  and 
after  the  2d  day  of  October,  1892,  and  for  the 
removal  of  the  trustee.  The  defendants  oth- 
er than  Isaac  Gtddtree  were  brought  in,  as 
claiming  some  beneficial  Interest  under  the 
trust.  Proper  allegations  were  made,  show- 
ing that,  in  another  action  against  this  trus- 
tee for  an  accounting,  it  was  adjudged  and 
decreed  that  there  was  due  to  the  trust  from 
bim  the  sum  of  $12,154.68.  By  this  earlier 
action  the  transactions  of  the  trustee  were 
passed  upon  by  the  court  from  the  Inception 
of  his  duties  to  the  2d  day  of  October,  1892. 
It  is  pleaded  that  this  Judgment  is  a  final  de 
termination  of  the  trustee's  resiwnstblllty 
down  to  the  date  last  mentioned,  and  for  that 
reason  the  accounting  is  asked  only  for  th« 
period  of  time  that  has  since  elapsed.   From 
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the  Judgment  obtained  ogaiimt  liiiu  in  the 
former  action,  Goldtree  took  Iiis  appeal,  and 
the  decision  of  the  matter,  with  many  of  the 
facts  pertinent  to  this  cousideratiun,  will  be 
found  set  forth  in  Re  Thompson's  Kstate, 
101  Cai.  349.  35  Pac.  991,  and  3(J  Pac.  98, 
50S.  Defendant  Goldtree,  for  answer,  denied 
the  validity  of  the  former  judgment  pleaded 
against  him,  and  undertook  to  set  forth  all  of 
his  transactions  and  dealings  with  the  trust, 
from  the  beginning  of  his  connection  with  it 
to  the  present  time.  Such  portions  of  his  an- 
swer as  contain  these  matters  were  upon  mo- 
tion stricken  out  Upon  trial  the  judgment 
was  admitted  in  evidence  against  him,  and 
was  treated  by  the  court  as  determinative  of 
all  matters  pertaining  to  his  relations  with 
the  trust,  down  to  the  date  of  the  Judgment 
(ioldtree  therefore  was  not  allowed  to  make 
proof  of  any  of  these  antecedent  transac- 
tions. The  court  found  that  there  was  due 
from  Goldtree  to  the  trust  the  sum  of  $12,- 
191.21,  and  ordered  his  removal  from  office. 
From  this  judgment,  and  from  the  order  de- 
nying him  a  new  trial,  he  ap|>ealR. 

It  is  urged  as  a  fundameutil  error,  pervad- 
ing the  whole  case,  that  the  Judgment  In 
Be  Thompson's  Estate,  supra,  was  treated 
by  the  court  as  valid,  subsisting,  and  a  final- 
ity between  these  parties  litigant,  when  in 
law  it  was  absolutely  void;  that,  therefore, 
the  court  erred  in  striking  out  the  portions  of 
defendant's  answer,  erred  In  allowing  the 
judgment  to  be  admitted  in  evidence  against 
him,  and  erred  In  forbidding  him  to  treat  his 
dealings  with  the  trust  as  open  to  complete 
hearing  and  settlement  in  tliis  action.  This 
Is  predicated  upon  the  very  familiar  prin- 
ciples of  equity  procedure  that  It  will  not 
permit  litigation  by  piecemeal,  and  that,  in 
an  accounting  upon  a  trust  all  of  the  bene- 
ficiaries of  the  trust  are  necessary  parties, 
coupled  with  the  facts  that  in  the  former 
case  not  all  of  the  beneficiaries  under  the  tes- 
tamentary trust  were  before  the  court;  that 
the  absence  of  the  others  was  not  accounted 
for  nor  explained.  Therefore,  It  is  urged, 
the  judgment  could  not  operate  by  way  of 
bar  or  estoppel  to  the  rights  of  defendant 
Goldtree  to  make  a  full  showing  of  his  deal- 
ings with  the  trust  property.  It  is  certainly 
the  general  rule,  as  appellant  contends,  that 
in  an  action  In  equity  against  a  trustee  for 
an  accounting  the  beneficiaries  of  the  trust 
arc  necessary  parties;  and,  where  the  ab- 
sence of  any  of  them  is  shown  by  the  trustee, 
the  court  will  order  them  brought  In,  and 
will  refuse  to  proceed  until  they  are  before 
It,  or,  should  it  so  proceed  desx'ite  the  legal 
protests  of  the  trustee,  the  decree  will  be  re- 
versed upon  appeal.  But  the  rule  in  such  a 
case  Is  a  rule  of  convenience.  It  is  designed 
for  the  protection  of  the  trustee  himself.  In 
order  that  he  may  not  be  subject  to  harass- 
ment by  further  litigation  at  the  instance  of 
the  omitted  beneficiaries,  who  would  not  be 
bound  by  the  former  Judgment.  Thus,  it  is 
said  in  Barbour  on  Parties  (page  550):    "If 


a  party  omits  to  object  ^tber  by  plea,  an- 
swer, or  demurrer  for  want  of  parties  wuo 
are  only  necessary  to  protect  him  from  fur- 
ther litigation,  the  covirt  may  refuse  to  sus- 
tain the  objection  at  the  hearing,  and,  if  the 
objection  be  not  raised  upon  the  record  or  by 
a  demurrer  ore  tenus,  it  will  not  be  a 
ground  for  a  reversal  of  the  decree."  In  Uias 
V.  Bouchaud,  10  Paige,  445,  tiie  learned  clian- 
cellor  (Walworth)  draws  the  disiincUon  with 
his  usual  clearness:  "I  think  the  dc*feudauts 
would  have  had  the  right  to  Insist  iu  rela- 
tion to  a  part  of  the  relief  prayed  for  by 
the  bill  that  such  persons  should  have  been 
made  parties,  so  as  to  make  the  account  of 
the  trust  and  of  the  application  of  tiie  trust 
propei-ty  conclusive  upon  them,  and  that  be 
might  not  be  compelled  to  account  a  second 
time  to  them  in  relation  to  the  same  matter: 
but  a  person  may  be  a  necessary  party,  witlj- 
in  the  meaning  of  the  rule  requiring  all  per- 
sons Interested  to  be  made  parties,  although 
the  proper  decree  may  be  made  as  to  the  sub- 
ject-matter of  the  litigation  In  his  absence. 
If  the  defendant  makes  no  objection;  and  in 
snch  a  case,  if  the  defendant  neglects  to  make 
the  objection  by  plea,  answer,  or  demurrer, 
of  the  want  of  parties  who  are  only  neces- 
sary to  protect  him  from  further  litigation, 
the  court  in  its  discretion,  may  refuse  to 
sustain  the  objection  at  the  hearing,  or  to  re- 
quire the  cause  to  stand  over  to  add  new 
parties  In  that  stage  of  the  suit"  So,  here, 
in  Be  Thompson's  Kstate,  an  accounting  was 
had  at  the  instance  of  certain  of  the  bene- 
ficiaries, though  not  of  all,  against  the  trus- 
tee. It  was  decreed  that  the  court  had  juris- 
diction of  the  subject-matter  of  the  litigation, 
and  the  deterniluation  of  the  court  was  that 
there  was  due  to  the  trust  from  Goldtree 
a  large  sum  of  money.  It  was  not  attempted 
in  that  action  to  distribute  the  fund  among 
the  beneficiaries,  or  to  determine  their  re- 
spective interests  therein.  In  the  action  at 
bar  all  of  the  beneficiaries  were  present 
The  major  portion  of  them,  by  their  bill, 
adopt  the  determination  of  the  court  in  the 
former  action  as  stating  the  true  amount  due 
to  the  trust  and  bind  themselves  according- 
ly. As  to  them,  then,  there  is  no  possibili- 
ty to  Goldtree  of  future  embarrassment  or 
litigation.  Such  of  the  beneficiaries  as  are 
made  defendants  do  not  object  to  the  intro- 
duction of  the  former  judgment,  but  consent 
to  and  are  likewise  bound  by  it 

There  are,  then,  these  facts  presented: 
First  That  upon  direct  appeal  from  and  at- 
tack upon  the  judgment  in  Be  Thompson's  Es- 
tate, objection  was  made  In  this  court  for  th» 
first  time  to  the  absence  of  necessary  parties 
to  the  proceedings  In  the  trial  court  and  the 
objection  was  not  held  valid.  Second.  As  de- 
clared in  the  opinion  upon  the  former  case,  the 
court  had  Jurisdiction  of  the  subject-matter  of 
the  litigation.  Third.  Its  judgment  was  but 
a  determination  tliat  there  was  due  to  the 
trust  from  the  trustee  a  certain  sum  of  money, 
and  tbis  determination  did  not  attempt  to  ap- 
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portloB  th»  fnnda  among  the  beneficiaries. 
It  was  not  a  decree  either  calling  upon  the  ab- 
sent parties  to  act,  nor  yet  did  It  prejudice 
them  in  any  of  their  rights.  Fouith.  The 
Judgment  roll  In  the  former  case  presented  up- 
on tills  appeal  does  not  show  that  the  omitted 
beneficiaries  were  within  the  Jurisdiction  of 
the  court  And.  finally,  all  the  beneficiaries  in 
the  present  action  have  accepted  the  former 
decree  as  to  the  amount  due  from  Goldtree, 
and  thus  the  latter  Is  entirely  relieved  from 
all  danger  of  embarra-ssnient  from  future 
suits.  The  rule  requiring  all  the  beneficiaries 
to  be  parties  being,  as  has  been  said,  one  of 
convenience  for  the  trustee,  to  protect  him 
from  such  future  annoyance,  and  the  trustee 
In  the  former  action  not  having  availed  him- 
self of  his  right  to  demand  their  presence  be- 
fore Judgment  was  taken  ag.ilnst  him,  he  may 
not  in  this  case  be  allowed  to  invoice  It.  For 
these  reasons.  It  is  held  that  the  rulings  of  the 
court  in  the  matters  complained  of  were  cor- 
rect In  McPberson  t.  Parker,  30  Cal.  4.'>3, 
relied  upon  by  appellant,  the  trial  court  over- 
ruled the  demurrer  brought  by  one  creditor 
against  the  assignees  for  the  beat-fit  of  cred- 
itors of  an  Insolvent  The  bill  demanded  an 
accounting  and  the  payment  to  plaiutill  of  his 
pro  rata  share  of  the  trust  property.  It  did 
not,  however,  make  the  other  creditors  par- 
ties. The  court  very  properly  held  upon  di- 
rect attack,  under  the  appeal  of  the  assignees, 
that  the  bill  should  not  have  been  retained, 
placing  the  decision  upon  the  well-settled 
ground  that  the  decree  so  obtained,  at  the  In- 
stance of  one  creditor.  In  the  absence  of  the 
other,  wotild  not  be  binding  upon  the  creditors 
not  parties,  and,  when  complied  with  by  the 
trustees,  would  not  protect  them  against  future 
litigation.  But  In  this  case  the  point  was 
made  In  the  trial  court  and  regularly  brought 
before  the  appellate  tribunal  for  review.  In 
O'Connor  v.  Irvine,  74  Cal.  435,  10  Pac.  230, 
another  case  to  which  appellants  look  for  sup- 
port, action  was  brought  by  plaintiff  to  de- 
clare a  trust  and  compel  the  performance  of 
It.  The  plaintlCF,  however,  claimed  the  trust 
property  in  his  own  right  and  to  the  exclu- 
sion of  another,  who,  it  appeared,  was  an  ac- 
tual beneficiary  therein  under  the  trust  This 
court,  In  Its  opinion,  quoted  the  provisions  of 
the  Code  of  Civil  Procedure  (section  3S9),to  the 
following  effect:  "The  court  may  determine 
any  controversy  between  parties  before  It 
when  it  can  be  done  without  prejudice  to  the 
rights  of  others,  or  by  saving  their  rights;  but, 
when  a  complete  determination  of  the  contro- 
versy cannot  be  had  without  the  presence  of 
other  parties,  the  court  must  tlien  order  them 
to  be  brought  In."  The  gist  of  the  decision  is 
found  In  the  following  sentence:  "In  the  ab- 
sence of  Selover  aa  a  party,  a  complete  deter- 
mination of  the  controversy,  we  think,  cannot 
be  had  without  prejudice  to  his  (Selover'a) 
rights."  Such,  however,  was  not  the  case  pre- 
sented by  the  bill  In  the  Case  of  Thompson's 
Estate.  There,  as  has  been  before  pointed 
•ut,  while  «U  the  beneficiaries  were  not  par- 


ties to  the  action,  they  were  all  named  In  the 
bill  aa  beneficiaries,  and  the  only  decree  sought 
was  a  decree  establishing  the  amount  due 
from  the  trustee  to  the  trost  The  only  injury 
which  could  result  from  the  absence  of  certain 
of  the  beneticiaries  was  the  danger  of  futm-e 
litigation  against  the  trustee  at  their  instance. 
But  the  trustee's  failure  to  present  the  point 
to  the  trial  court  was  equivalent  to  a  waiver 
of  this  rule  designed  for  his  benefit 

The  allowance  by  the  court  of  commissions 
to  the  trustee,  and  of  attorney's  fees  lor  serv- 
ices rendered  to  him  in  this  and  the  former 
litigation  does  not  call  for  extended  considera- 
tion. The  trustee,  upon  this  trial,  testified 
that  he  managed  the  trust  funds  in  all  respects 
as  he  had  formerly  done.  As  to  his  former 
management  the  court  found  that  "he  will- 
fully mismanaged  his  trust  <u>d  had  mingled 
the  trust  funds  with  those  of  a  partnership  of 
which  he  was  a  member,  and  had  permitted 
them  to  be  used  in  business  for  the  partner- 
ship, and  at  no  time  kept  the  funds  distinct 
from  the  funds  of  the  itartnershlp."  Under 
this  finding.  It  may  not  be  held  that  the  al- 
lowances were  unreasonable.  The  Judgment 
and  order  appealed  from  ore  affirmed. 

We  concur:  McFARIAND.  J.;  T£MPL>E,  J. 

aiT  Cal.  481) 
HIBERNIA  SAVINGS  &  LOAN  SOO.  t. 

THORNTON.    (S.  P.  CIS.)  > 
(Supreme  Court  of  California.    Jnly  8,  1897.) 

Motion  fok  Judgment  os  Pi.EAniso3— Actios  ox 
NoTB— Complaint — Constboctiox. 

1.  On  a  motion  for  judf^nent  on  the  plendings, 
the  court  euuDot  considor  any  matter  outside  of 
tlic  complaint  or  any  defense  thereto  in  the  an- 
swer, but  must  determine  the  motion  as  it  woulil 
a  demurrer  to  the  complaint  on  the  g.inie  ground. 

2.  Where  a  complaint  merely  contains  the  or- 
dinary allegation!  m  an  actios  on  a  note,  and  a 
copy  of  tlie  note  contains  the  clause  at  the  end 
thereof.  "Tliis  note  secured  by  a  mortgnBP  of 
even  dote  herewith,"  it  does  not  appear  from  the 
compluiut  tliat  the  note  is  secured  by  a  mortgage, 
■o  as  to  defeat  the  action  on  the  note. 

Department  1.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  J.  0.  B.  Het>- 
bard.  Judge. 

Action  by  the  Hibemla  Savings  ft  Loan 
Society  against  Charles  O'Neill  on  a  note. 
Defendant  died  pending  the  action,  and  R. 
S.  Thornton,  his  executor,  was  substituted. 
From  a  Judgment  In  favor  of  defendant  ou 
the  pleadings,  plaintiff  appeals.    Reversed. 

Tobhi  &  Tobin,  for  appellant  B.  J.  New- 
man,  for  respondent 

HARRISON.  J.  Upon  a  former  appeal  In 
this  action  (109  CaL  427,  42  Pac.  447)  the 
Judgment  was  reversed  upon  the  ground  that 
it  appeared  from  the  findings  that  tlic  prom- 
Issorj'  note  upon  which  the  action  was 
brought  had  been  at  the  time  of  its  execu- 
tion secured  by  a  mortgage  upon  real  prop- 
erty, and  that  by  reason  of  the  provisions  in 
section  720,  Code  Civ.  Proc,  the  makers  were 

i  Rehearing  denied. 
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not  liable  to  an  action  upon  the  note,  Inde- 
pendent of  a  suit  to  foreclose  the  mortgage. 
When  the  cause  again  came  on  for  trial  In 
tlie  superior  court,  the  defendant  mored  for 
Juilgnient  upon  the  pleadings,  upon  the 
ground  that  the  complaint  does  not  state 
I'ncts  sufficient  to  constitute  a  cause  of  ac- 
tion. The  court  granted  the  motion,  and  ren- 
<lered  Judgment  In  favor  of  the  defendant, 
rocltlug  therein:  "It  appearing  from  said 
complaint  that  the  promissory  note  set  forth 
In  the  complaint  is  secured  by  mortgage,  and 
that  said  complaint  does  not  ask  for  or  pray 
that  the  mortgaged  property  be  sold,  and  the 
proceeds  applied  to  the  costs  of  said  action, 
expenses  of  sale,  and  to  the  payment  of  the 
promissory  note  sued  upon  in  this  action,  as 
provided  by  section  720  of  the  Code  of  Civil 
Procedure  of  the  state  of  California,"  etc. 
From  this  judgment  the  plaintiff  baa  appeal- 
ed. 

The  right  of  a  defendant  to  move  for 
Judgment  upon  the  pleadings,  when  the  com- 
plaint fails  to  state  a  cause  of  action,  Is  well 
settled  in  this  state.  King  v.  Montgomery, 
50  Cal.  115:  Kelley  v.  Kriess,  68  Cal.  210,  9 
Pac.  129;  De  Toro  v.  Robinson,  91  Cal.  371, 
27  Pac.  071.  Upon  such  motion,  however, 
the  court  cannot  consider  any  matter  outside 
of  the  complaint,  or  any  defense  thereto  in 
the  answer,  but  the  motion  Is  to  be  determin- 
ed upon  the  same  principles  as  would  be  a 
dcmuiTer  to  the  complaint  uiH>n  the  same 
ground.  All  the  facts  alleged  In  the  com- 
plaint are  admitted  for  the  purposes  of  the 
motion,  and  the  court  is  to  determine  wheth- 
er these  facts  constitute  a  cause  of  action. 
If  the  necessary  facts  are  contained  in  the 
complaint,  the  objection  that  they  are  defect- 
ively set  forth,  or  are  in  an  ambiguous  or 
uncertain  form,  will  be  unavailing.  There 
must  be  an  entire  absence  of  some  fact  or 
facts  essential  to  constituting  a  cause  of  ac- 
tion. The  complaint  in  the  present  action 
contains  the  ordinary  allegations  in  an  action 
upon  a  promissory  note.  It  alleges  the  mak- 
ing of  the  note  by  the  defendant  and  his 
wife,  setting  fortli  a  copy  thereof,  the  de- 
mand for  Its  payment  after  maturity,  that 
no  part  of  It  has  been  paid,  and  prays  for 
Judgment  The  defendant,  however,  con- 
tends that  by  reason  of  the  clause  at  the  end 
of  the  promissory  note,  viz.  "This  note  se- 
cured by  a  mortgage  of  even  date  herewith," 
It  appears  from  the  complaint  that  the  note 
was  secured  by  a  mortgage,  and  therefore 
the  complaint  falls  to  show  a  right  to  main- 
tain a  separate  action  upon  the  note.  There 
is,  however,  no  averment  in  the  complaint 
that  the  nore  was  secured  by  a  mortgage, 
siiid  the  recital  to  that  eftect  In  the  note  can- 
not, jis  matter  of  pleading,  be  treated  as  the 
o(iiilvnlpnt  of  such  averment.  It  is  only 
by  lulcrenee  or  argument  from  this  recital 
Hint  it  can  be  assumed  that  a  mortgage  was 
ever  exei-ntod,  and  the  rule  Is  as  much  in 
I'orce  unilor  the  Code  as  at  common  law 
that  argumentative  pleading  Is  not  permis- 


sible. "Matters  of  substance  must  be  alleg- 
ed In  direct  terms,  and  not  by  way  of  recital 
or  reference,  much  less  by  exhibits  merely 
attached  to  the  pleading.  Whatever  Is  an  es- 
sential element  to  a  cause  of  action  must  be 
presented  by  a  distinct  averment,  and  can- 
not be  left  to  an  Inference  to  be  drawn  from 
the  construction  of  a  document  attached  to 
the  complaint"  (Burkott  v.  Grlffitb,  90  Cal. 
532,  27  Pac.  527);  and  for  the  purposes  of 
pleading  the  rule  is  the  same,  whether  the 
instrument  Is  set  forth  by  copy  in  the  body 
of  the  complaint,  or  Is  attached  thereto  as 
an  exhibit  The  defendant  might  have  de- 
murred to  the  complaint  on  the  ground  that 
it  was  doubtful  or  uncertain  therefrom 
whether  in  fact  the  note  was  secured  by  a 
mortgage,  but,  In  the  absence  of  such  de- 
murrer, the  complaint  was  sut&cient  to  sus- 
tain a  Judgment  by  default  for  the  amount 
of  the  note.  In  the  answer  the  defendant 
has  set  forth  affirmatively  that  the  note  was 
secured  by  a  mortgage,  but,  as  we  have 
seen,  this  allegation  could  not  be  considered 
in  determining  the  matter.  Neither  were  the 
matters  shown  at  the  former  trial  or  upon 
the  appeal  available  in  support  of  the  mo- 
tion, since  the  reversal  of  the  Judgment  was 
by  reason  of  the  facts  found  by  the  court 
upon  tJie  trial  of  the  cause.  This  motion  for 
Judgment  on  the  pleadings  was  made  In  the 
absence  of  the  plaintifC's  counsel,  but  the 
grounds  upon  which  it  was  to  be  determined 
were  not  changed  by  this  fact.  The  plaln- 
tilT  afterwards  moved  to  set  aside  the  Judg- 
ment, on  the  ground  of  excusable  neglect, 
but  its  motion  was  denied,  and  It  has  also 
appealed  from  that  order.  As  the  reversal 
of  the  Judgment  has  the  effect  to  give  to  the 
plaintiff  the  relief  sought  by  that  motion.  It 
Is  unnecessary  to  consider  the  merits  of  the 
motion  upon  this  appeal.  The  judgment  and 
order  appealed  from  are  revei-sed. 


We     concur: 
FLEET,  J. 


GAROUTTE,      J.;      VAN 


IIT  Cal.  m 
HUELLMANTEL  v.  HUBLLMANTBL  et  al. 

(S.  F.  600.) 
(Supreme  Court  of  California.    June  25,  1897.) 

Divorce  to  Wife — Assignment  op  Homestead— 
Duration — Pbohkrtv  KinHTg  of  U('sba!9D. 

1.  Under  Code  Civ.  Proc.  5  146,  subd.  4,  pro- 
viding, with  reference  to  a  divorce  on  the  ground 
of  extreme  cruelty  or  adultery,  that,  "if  a  home- 
stead has  lietn  selected  from  the  separate  prop- 
erty of  either,  it  snail  be  assigned  to  the  former 
owner  of  said  proijerty,  subject  to  the  power  of 
the  court  to  assign  it  for  a  limited  jwriod  to  the 
innocent  pnrty,"  such  "limited  period"  cannot 
exceed  the  life  of  the  innocent  party. 

2.  A  wife,  who  had  claimed  a  homestead  in  a 
lot  which  was  the  separate  property  of  the  hus- 
band, was  granted  a  divorce  on  the  ground  of 
extreme  cruelty,  and  was  as.signi»d  half  of  the  lot 
as  a  homestead,  "for  herself,  her  heirs  and  as- 
signs, forever."  The  husband  had  previously  con- 
veyed the  entire  lot  *o  a  third  iwrsoii.  The  kns- 
band  and  the  grantee  were  satisfied  with  the 
conveyance.    The  decree  of  divorce  required  the 
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gnntce  to  eonvey  to  the  wife  the  part  aasigned 
to  her  as  a  homeatead,  and  to  recoovey  the  other 
part  to  the  husbaDd.  ^eU!  error,  aince  the  wife'a 
intereiit  In  the  homestead  conld  not  exceed  a 
life  estate,  and  while  the  entire  property  wa* 
■abject  to  a  lien  for  alimony,  maintenance,  etc., 
it  would  paaa  oltimately  to  the  huaband'i  grantea. 

Department  2.  Appeal  from  superior  court, 
City  and  county  of  San  Francisco;  V.  i.  Mur- 
phy, Judge. 

Action  by  Caroline  Hnellmantel  a^ltist 
Bernard  Hueltanantel  and  others.  From  a 
Judgment  In  favor  of  plaintiff,  and  from  an 
order  denying  them  a  new  trial,  defendants 
appeaL   Affirmed  In  part  and  reversed  In  part. 

A.  Morgeuthal,  for  appellants.  M.  Cooney, 
for  respondent. 

McFARtiAND,  J.  This  Is  an  action  for  a 
divorce  brought  by  a  wife  against  her  hus- 
band. Certain  other  persons  were  made  de- 
fendants, as  claiming  some  interest  in  the 
property  Involved  In  the  litigation.  The  court 
found  that  the  def«idant  waa  guilty  of  ex- 
treme  cruelty  and  willful  neglect.  A  decree 
was  entered  granting  a  divorce  to  plaintiff 
upon  these  grounds,  and  also  making  disposi- 
tion of  certatai  property.  The  husband  and 
bIbo  the  defendants  Herman  Beholden,  Fran- 
cis Steffen,  and  Rosalia  Steffen  appeal  from 
the  judgment,  and  from  an  order  denying  a 
motion  for  a  new  trial. 

The  evidence  a«  to  the  extreme  cruelty  and 
willful  neglect  was,  no  doubt,  somewhat  con- 
flicting, but  we  think  that  It  fully  warranted 
tbe  court  below  in  finding  those  issnes  In 
favor  of  the  respondent.  This  is  certainly 
•o  as  to  tbe  charge  of  extreme  cruelty;  and, 
that  being  eetabllshed,  the  finding  as  to  wU- 
fnl  neglect  la  immaterial.  That  part  of  tbe 
judgment  which  decrees  a  divorce  is  dearly 
correct,  and  should  not  be  disturbed.  But 
that  part  of  the  decree  which  disposes  of  the 
property  biterests  Involved  Is  erroneous.  Up- 
on a  first  examination  of  the  case  we  were 
Inclined  to  think  that  the  judgment  might  be 
modified,  but  upon  further  examination  we 
find  that  this  result  cannot  be  reached,  be- 
cause there  are  certain  findings  which  are  er- 
roneous, and  which  cannot  be  changed  here. 

Tbe  appellant  Huellmantel,  at  the  time  of 
bis  marriaKe  with  respondent,  was  tbe  owner 
of  a  certain  lot  of  land  in  the  city  of  San 
Francisco.  Upon  the  front  part  of  said  lot 
there  Is  a  three-story  building,  which  bad 
generally  been  rented  to  tenants,  and  on  the 
rear  part  of  tbe  lot  there  Is  a  smaller  bouse. 
In  which  the  husband  and  wife  resided.  Sev- 
eral years  ago  the  respondent  filed  a  home- 
stead claim  upon  tbe  whole  of  this  lot  By 
tbe  decree,  tbe  rear  half  of  the  lot,  described 
by  metes  and  bounds.  Including  said  dwelling 
bouse  and  a  certain  riglit  of  way,  is  given  as 
ber  homestead  to  the  respondent  absolutely, 
"for  herself,  her  heirs  and  assigns,  forever." 
The  setting  apart  of  this  portion  of  the  lot  to 
the  respondent  was  clearly  correct  if  it  had 
been  given  to  her  for  a  limited  period  only, 
but  It  was  error  to  award  Ik  to  her  absolute, 


as  stated  In  the  decrea  The  specific  flndlngi 
of  fact  show  that  the  whole  lot  was  the  sepa- 
rate property  of  the  husliand  at  the  time  tbe 
homestead  was  filed,  and  has  ever  since  re- 
mained such.  SecUcxi  1238  of  tbe  Civil  Coda 
provides  that  "the  homestead  may  be  selected 
from  the  community  property  or  the  separate 
property  of  the  husband,  or,  with  the  consent 
of  the  wife,  from  her  separate  property";  but. 
when  we  seek  to  learn  the  legal  eCtect  of  tbe 
filing  of  a  homestead,  we  must  look  to  oth«r 
provisions  of  the  Code  to  find  what  rights  at- 
tach under  it  when  those  rights  come  to  be 
enforced.  Certain  sections  of  the  Code  pro- 
vide for  the  protection  of  a  homestead  against 
forced  sale.  Section  1474  of  the  Code  of  Civ- 
il Procedure  provides  bow  a  homestead  shall 
be  disposed  of  upon  the  death  of  the  husband 
or  wife.  And  section  146  of  tbe  Civil  Code 
provides  bow  it  shall  be  disposed  of  upon  tbe 
dissolution  of  the  marriage  by  divorce.  The 
latter  provision  is  the  only  one  with  which 
we  are  concerned  in  this  cose,  and  the  fourth 
subdivision  of  that  section  provides  as  fol- 
lows: "If  a  homestead  has  been  selected  from 
tbe  separate  property  of  either,  It  shall  be 
assigned  to  tbe  former  owner  of  said  property, 
subject  to  the  power  of  the  court  to  assign 
it  for  a  limited  period  to  the  Innocent  party;" 
tbe  Innocent  party  being  tbe  one  who  obtains 
the  divorce  upon  the  ground  of  adultery  or  ex- 
treme cruelty.  Therefore  In  the  case  at  bar 
tbe  court  could  assign  the  property  to  the  re- 
spondent only  for  a  limited  period,  which,  as 
heretofore  held  by  this  court,  cannot  excee<I 
the  life  of  the  party  to  whom  it  is  assigneil. 
This  part  of  the  judgment  would  have  been 
correct  if,  instead  of  the  words  "her  heirs  and 
assigns,  forever,"  there  bad  been  a  limited 
period  of  time  stated,  such  as  tbe  court  below 
may  have  determined  to  be  just 

The  court  found  "that  all  the  allegations  of 
plaintiff's  said  complaint  are  true,"  but  that 
finding  Is  not  snstalaed  by  the  evidence,  for  i' 
is  averred  in  the  complaint  that  all  of  th<' 
property  was  community  property,  which  is 
not  true,  and  there  are  other  averments  not 
true.  The  appellants  Francis  Steffen  an 'I 
Rosalia  Steffen  aver  In  tbeir  answer  thni 
they  were  the  owners  of  all  tbe  property 
above  described,  claiming  title  thereto  undtr 
a  certain  deed  made  to  them  by  tbe  appel- 
lant Bernard  Huellmantel,  which  deed  w:is 
executed  after  the  filing  of  said  bomesto.i'i 
claim  of  the  respondent;  and  the  court  flncis 
that  neither  of  them  "bad  any  title  to  sai<i 
property  at  the  time  of  commencing  this  ac- 
tion, and  theh-  clahn  of  title  and  pretended 
Interest  was  and  is  without  foundation  in 
fact  the  said  deed  being  their  only  basis  of 
claim."  And,  by  the  decree,  said  Francis 
and  Rosalia  StclTen  are  adjudged  to  forth- 
with execute  a  deed  of  conveyance  to  plain- 
tiff of  the  bomostend  portion  of  said  real 
property  above  described,  and  also  convey  to 
the  appellant  Bernard  Huelliuautel  tlu>  titio 
to  tbe  remaining  portion  of  said  real  property. 
Tbe  finding  last  above  uieutiuiied.  and  al^t 
tbe  said  pordona  ot  tbe  deccM  iuM  ntlisfna 
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to,  were  erroneous,  and  cannot  be  sastalned. 
The  court  found  that  the  deed  from  Huell- 
mantel  to  the  Steffens  was  fraudulent  and 
Toid,  because  made  for  the  purpose  of  enabling 
said  Huellmantel  to  successfully  refuse  to  sup- 
port and  maintain  the  respondent  as  his  wife. 
But  the  deed  was  not  void  as  between  the  re- 
spondent Huellmantel  and  the  Steffens  as  to 
the  land  not  homestead.  There  Is  no  ground, 
therefore,  for  that  portion  of  the  decree  which 
orders  the  Steffens  to  reconvey  to  the  appel- 
lant Huellmantel,  even  though  It  was  proper 
for  the  court  to  decree  that  the  alimony,  main- 
tenance, etc.,  of  respondent  by  her  husband, 
shall  be  a  lien  upon  said  property  cooreyed 
to  the  Steffens.  Neither  is  there  any  ground 
for  adjudging  that  the  Steffens  convey  ab- 
solutely to  the  respondent  the  homestead  part 
of  said  land,  for  either  the  appellant  Huell- 
mantel or  bis  grantees  are  entitled  to  said 
homestead  land  after  the  expiration  of  the 
limited  period  for  which  it  shall  be  assigned  to 
respondent  That  part  of  the  Judgment  which 
declared  the  extent  of  the  land  that  was  home- 
stead was  not  the  partition  of  a  homestead 
by  carving  a  smaller  one  out  of  a  larger  tract, 
which  was  all  impressed  with  the  homestead 
character,  as  may  be  done  In  suits  by  credit- 
ors and  in  some  other  instances.  It  was  on- 
ly an  adjudging  that  the  land  on  which  the 
dwelling  bouse  stood,  with  certain  land  used 
in  connection  therewith,  constituted  the  home- 
stead, and  that  the  other  part  of  the  lot  had 
never  been  impressed  with  the  homestead 
oliaracter.  Lubbock  v.  McMann.  82  Cal.  229, 
•22  Pac.  1145.  This  latter  part  of  the  lot  ap- 
pellant Huellmantel  had  the  right  to  convey, 
nnd  his  grantees  took  the  title  subject  to  any 
liens  which  respondent  may  have  against  it. 
Neither  appellant  Huellmantel  nor  the  Stef- 
fens object  to  the  validity  of  the  conveyance 
from  the  former  to  the  latter.  The  evidence 
as  to  the  alleged  interest  of  appellant  Schol- 
ilen  In  the  premises  was  quite  meager,  but 
-hat  matter  can  be  reinvestigated  at  another 
trial.  That  part  of  the  Judgment  which  de- 
pi-ees  a  divorce  to  the  respondent,  and  fixes 
the  amount  of  alimony,  counsel  fees,  etc..  Is 
ifflrmed,  and  as  to  those  matters  the  order  de- 
nying a  new  trial  Is  affirmed;  but  all  that 
part  of  the  Judgment  which  undertakes  to  de- 
termine and  dispose  of  the  real  property  de- 
::cribed  In  the  complaint  Is  reversed,  and  as  to 
oil  that  part  of  the  Judgment  the  order  deny- 
ing a  new  trial  la  reversed,  and  a  new  trial  Is 
ordered. 

We  concur:  HENSHAW,  J.;  TEMPLE,  J. 


\m  Cal.  497) 

PEOPLE  V.  CUMMINGS.     (Cr.  23G.) 
(Supreme  Court  of  California.    July  8,  1897.) 

FALSB PbEIEXSES — ISDICTMBXT — ALLEOATIOSS  AXD 

Proo»—Viriasce— Verdict — Sufpioiexct. 

1.  An  indictment  for  obtninlng.  under  false 
pretenses,  a  note  alleged  to  huve  been  executed 
by  the  person  defrauded,  is  not  sustained  b;  evi- 


dence showing  the  note  w'as  Jointly  executed  by 
him  and  another. 

Z  It  is  immaterial  that  such  other  person,  as 
between  him  and  the  person  defrauded,  was 
merely  a  surety. 

3.  A  verdict  in  a  criminal  case  most  contain, 
either  in  itself  or  by  reference  to  the  indictment, 
every  element  of  the  crime. 

4.  Where  an  indictment  charged  defendant 
with  defranding  S.  of  a  note  for  $175,  by  false 
pretenses,  a  verdict  tiiat  "the  defendant  is  guilty 
of  defranding  S.  of  the  note  of  $175  in  the  indict- 
ment mentioned"  was  insufficient. 

Department  2.  Appeal  from  superior  court, 
city  and  county  of  San  Francisco;  William  T. 
Wallace,  Judge. 

James  H.  Cummtngs  was  convicted  of  ob- 
taining property  by  false  pretenses,  and  ai>- 
peals  from  the  Judgment  and  from  an  order 
denying  him  a  new  trial.    Reversed, 

George  D.  Collins,  for  appellant.  W.  F.  Fitz- 
gerald, Atty.  Gen.,  foi  the  People. 

HEXSHAW,  J.  The  Indictment  charged 
the  obtaining  of  the  property  of  G.  Schnellu 
by  means  of  false  and  fraudulent  pretenses. 
Defendant  was  convicted,  and  appeals  from 
tbe  Judgment  and  from  the  order  denying; 
him  a  new  trial.  His  first  attack  is  upon  the 
form  of  tbe  indictment  It  will  serve  no 
beneficial  purpose  to  set  out  in  full  this 
pleading,  which  is  of  great  length,  and,  with- 
out doing  so,  no  satisfactory  analysis  of  ap- 
pellant's objections  thereto  can  be  made. 
It  must  suffice  to  say  that  after  a  critical  ex- 
amination we  bold  the  indictment  to  be  sutU- 
dent  in  law  to  charge  the  appellant  with  the 
designated  offense.  The  gravamen  of  tbe 
charge  was  this:  That  In  an  exchange  of 
property  Induced  to  be  made  by  Scbnelle  un- 
der the  fraudulent  representations  of  Gum- 
mlngs,  Schnelle  was  defrauded  of  "his  (0. 
Scbnelle's)  promissory  note  for  the  sum  of 
$175,  which  said  note  was  dated  October  3. 
1894.  and  was  payable  thirty  days  after  date. 
In  gold  coin  of  tbe  United  States,  and  said 
note  was  paid  by  said  O.  Schnelle  in  gold 
coin  of  tbe  United  States  on  or  about  the 
16th  day  of  Novemlier,  180-1,  to  the  assignees 
of  said  James  H.  Cummings,  which  said  note 
was  the  personal  property  of  said  C.  Schnelle, 
and  was  of  the  value  of  $175,  and  of  the 
goods  and  personal  property  and  moneys  of 
the  said  C.  Schnelle."  Tinder  the  proofs,  It 
was  disclosed  that  tbe  note  was  executed  by 
C.  Schnelle  and  L.  W.  Schoelle  as  Joint  mak- 
ers. The  instructions  followed  the  indict- 
ment, and  proceeded  upon  the  theory  that 
tbe  note  was  the  promissory  note  of  C. 
Schnelle.  In  this  respect  the  cau.<ie  Is  identic- 
al with  People  v.  Reed,  70  Cal.  529,  11  Pac. 
C7C,  where  it  was  held  that  an  indictment 
for  obtaining,  under  false  pretenses,  a  prom- 
issory note  alleged  to  have  been  executed  by 
the  person  defrauded,  is  not  sustained  by  evi- 
dence showing  that  the  note  was  Jointly  exe- 
cuted by  him  and  another.  It  is  not  sutbcient 
answer  to  tills  to  sny.  as  is  here  ursed  on  l>e- 
baif  of  the  people,  that,  as  befx-een  C. 
Schnelle  and  L.  W.  Schnelle,  L.  W.  Svliuella 
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waa  but  a  surety.  The  question  Is  tbe  sim- 
ple one  of  a  Tariance  between  a  criminal 
pleading  and  the  proofs  made  thereunder. 

The  oniy  other  objection  which  we  deem 
necessary  to  be  considered  is  that  which 
foea  to  tbe  form  of  the  verdict  and.  of  neces- 
sity, to  tbe  Judgment  which  must  be  sup- 
ported by  It  The  jury  found  that  "tbe  de- 
fendant is  guilty  of  defrauding  O.  Schnelle 
of  tbe  note  of  $176  in  the  indictment  men- 
tioned." A  good  verdict  must  contain,  ei- 
ther in  itself  or  by  reference  to  the  Indict- 
ment all  tbe  elements  of  tbe  crime.  If  silent 
on  some  element  of  tbe  crime,  tbe  verdict 
will  not  sustain  a  Judgment.  1  Blab.  New 
Cr.  Proc.  I  1006.  It  is  quite  apparent  that 
this  verdict  standing  alone  and  without  ref- 
erence to  the  indictment  is  not  sufficient 
Tbe  defendant  is  found  "guilty  of  defraud- 
ing C.  Schnelle"  of  a  promissory  note.  There 
is  no  such  crime  known  to  the  law.  The 
only  reference  to  the  indictment  is  a  refer- 
ence whereby  the  identity  of  tbe  note  is  fix- 
ed. If  the  Jury  bad  found  the  defendant 
gnilty  of  defrauding  C.  Schnelle  of  tbe  note 
for  $175,  In  tbe  Indictment  mentioned,  know- 
ingly and  designedly,  and  by  the  false  and 
fraudulent  representations  and  pretenses  in 
said  indictment  charged,  tbelr  verdict  In  this 
or  in  any  equivalent  language  would  have 
been  sufficient.  But  there  Is  no  reference  in 
tbe  verdict  to  tbe  indictment  as  an  aid  to  de- 
termine by  what  means  tbe  fraud  was  con- 
■ommated,  and,  unless  it  was  consummated 
as  charged  in  tbe  indictment  not  only  was 
the  verdict  insufficient  but  tbe  defendant 
could  not  be  found  guilty  at  alL  Tbe  only 
cases  which  respondent  cites  in  support  of 
tbe  sufficiency  of  this  verdict  are  two.  The 
flist  of  these  Is  People  v.  Gilbert,  57  Gal.  96, 
where  the  verdict  was:  "We,  the  Jury,  find 
tbe  defendant  guilty  as  indicted,  to  the  sum 
of  $90."  The  defendant  was  charged  with 
the  crime  of  embezzlement  The  reference 
In  tbe  verdict  made  it  explicitly  to  appear 
that  tbe  Jury  found  bim  guilty  of  embezzle- 
ment and  that  they  further  found  that  tbe 
sum  wbicb  be  embezzled  was  $00.  This  ver- 
dict while  not  admirable  in  form,  was  legal- 
ly sufficient.  The  other  case  relied  upon  is 
that  of  People  v.  Jocbinsky,  100  Cal.  640,  39 
Pac.  1077.  The  defendant  was  charged  with 
burglary,  and  the  verdict  was:  "We,  the 
Jary,  find  tbe  defendant  guilty  of  burglary  In 
tbe  first  degree;  and  we  further  find  that 
tbe  goods  taken  from  Price's  store  on  tbe 
night  of  the  13th  and  14tb  of  April,  1893, 
were  brought  from  Sonoma  county  into  tbe 
dty  and  county  of  San  Francisco,  state  of 
California,  by  the  defendant."  The  Jury's 
declaration  that  they  found  tbe  defendant 
gnilty  of  burglary  in  the  first  degree  was  a 
full  and  sufflclent  verdict  Tbe  only  objec- 
tion urged  to  it  was  that  it  contained  more 
than  tbe  law  required.  The  court  merely 
held  that  this  amplification  could  be  treated 
as  surplusage,  and  that  a  legal  verdict  still 
remained.  For  these  reasons,  the  judgment 
49  P.-tf7 


and  order  are  reversed,   and  tbe  cause  rfr 
manded. 

Wo  concur:  McFAKLAND,  J.;  TBMPLB, 

jr. 


117  Cal.  538 

GOULD  V.  EATON  et  al.  (L.  A.  168.. 
(Supreme  Court  of  Califoroia.     July  9,  1897.) 
Katdiui,  Water  Cockses  —  Riparuji  Riohts — 

DlVEHSIOJI  OF  WaTKR— I.NJU.NCTIOS. 

1.  Each  riparinn  owner  is  entitled  to  the  natnral 
flow  o(  the  strvam  through  his  land,  with  the 
limitation  that  the  Ruoerior  proprietor  may  take 
therefrom  such  an  amount  as  he  is  entitled  to  (or 
riparian  purposes;  but  such  superior  proprietor 
cannot,  as  acuinst  an  inferior  proprietor,  divert 
to  nonripjirinn  lands  tbe  mater  wtiich  he  would 
have  a  riglit  to  use  for  riimrian  purposes,  but 
which  he  does  not  in  fact  use,  since  his  riparian 
right  is  appurtenant  to  the  land  bordering  on 
the  stream. 

2.  Where  nonriparian  owners  divert  part  of  the 
waters  of  a  stream,  and  claim  the  ri>rlit  to  do  so, 
the  right  of  a  riparian  owner  to  an  injuiiciion 
does  not  depend  on  the  amount  of  injai7  received, 
since  he  is  entitled  to  the  flow  of  the  entire 
stream,  as  acainst  them,  and  their  clnim  to  the 
rif;ht  to  divert  it  autliorizes  him  to  invoke  the 
aid  of  equity  in  order  that  sudi  cl^iim  may  not 
ripen  into  a  right. 

Department  1.  Appeal  from  superior  court 
Santa  Barbara  county;  W.  B.  Cope,  JuO.ge. 

Action  by  one  Gould  against  one  Eaton  and 
others  to  enjobi  tbe  diversion  of  waters.  From 
a  Judgment  granting  plaintiff  relief  in  part 
defendants  appeal.    Modified. 

R.  Y.  Hayne  &  W.  S.  Day,  for  appellauta 
R.  B.  Caufleld,  for  respondent. 

HARRISON,  3.  Tbe  facts  Involved  in  the 
Judgment  herein  are  set  forth  in  tbe  opinion 
given  upon  an  appeal  therefrom  by  tbe  plain- 
tier.  Gould  V.  Eaton,  111  Cal.  630,  44  Pac. 
319.  The  present  appeal  is  by  the  defend- 
ants from  that  portion  of  the  JudKment  wbicb 
enjoins  them  from  diverting  to  lands  not  ri- 
parian to  the  creek  any  of  tbe  waters  nat- 
urally flowing  in  Its  channel,  and  from  pre- 
venting or  interfering  with  the  flow  directly 
back  into  the  stream  from  tbe  mouth  of  tbe 
tunnel  constructed  by  tbem.  of  1.43  inches 
of  water,  measured  under  a  4-inch  pressure. 
The  court  found  that  this  amount  of  water 
was  abstracted  and  diverted  from  the  chan- 
nel of  tbe  stream  by  reason  of  the  tunnel 
constructed  by  tbe  defendants,  and  tbe  ap- 
peal Is  directly  from  tbe  Judgment  upon  the 
Judgment  roll,  without  any  bill  qf  exceptions. 
Tbe  finding  by  tbe  court  of  the  amount  of 
water  diverted  by  means  of  the  tunnel  can- 
not be  questioned,  by  reason  of  tbe  state- 
ment therein  of  the  mode  by  wbicb  this 
amount  can  be  ascertained.  The  evidence 
before  tbe  court  by  which  It  determined  that 
the  loss  could  thus  be  ascertained  is  not  be- 
fore  us,  and  it  must  be  assumed  that  it  was 
of  a  satisfactory  character,  and  tbe  conclu 
slon  of  the  court  thereon  must  be  accepted 
by  us  as  correct. 

To  tbe  extent  that  tbe  water  dive,:ted  b: 


t  Beheanng  denied. 
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the  tnnnel  Is  taken  from  the  ■tream,  the  de- 
fendants are  In  no  different  position  toan 
they  would  have  been  if  Barker,  the  riparian 
owner  from  whom  they  received  the  right  to 
construct  the  tnnnel,  bad  given  them  the 
right  to  lay  a  pipe  from  the  stream,  and 
granted  them  the  water  that  should  flow 
through  It  The  only  right  in  the  riparian 
land  which  was  granted  to  the  defendants 
was  *^  enter  thereon  to  prospect  for  water, 
and  to  excavate  a  tunnel  to  develop  the 
same  at  a  place  to  be  selected  by  them  with- 
in thirty  days  from  the  date  of  their  agree- 
ment, and  the  right  of  way  over  said  land 
for  the  purpose  of  making  said  tunnel."  Un- 
der this  agreement,  they  selected  a  place  for 
the  tunnel  about  30  feet  west  of  the  stream, 
and  constructed  it  in  a  direction  nearly  par- 
allel with  the  stream.  The  defendants  are, 
therefore,  In  no  respect  riparian  owners,  nor 
are  their  rights  in  the  water  which  flows  from 
the  tunnel  In  any  respect  those  of  a  riparian 
owner.  The  grant  from  Barker  gave  them 
no  right  in  the  land  which  is  adjacent  to  the 
stream,  and  they  took  by  the  contract  no  ri- 
parian rights  in  the  waters  of  the  stream, 
and  no  greater  right  to  these  waters  than 
Barker  could  confer  upon  any  other  nonri- 
parian  owner.  The  rights  of  a  riparian  own- 
er are  limited  to  the  ordinary  and  reasonable 
use  of  the  water  which  flows  In  the  stream, 
and  do  not  Include  a  proprietorship  in  the 
corpus  of  the  water.  His  right  to  the  water 
Is  limited  to  Its  use  for  such  as  are  termed 
ordinary  purpose8,-^ad  lavandum  et  ad  po- 
tandum,— or  such  other  uses  as  are  connected 
with  the  land  bordering  on  the  stream.  It  is 
not  necessary  here  to  determine  the  extent  to 
which  such  uses  may  be  carried,  or  the  pur- 
poses to  which  the  water  may  be  applied. 
They  do  not  in  any  case  Include  the  right, 
as  against  an  Inferior  proprietor  to  divert  the 
water  to  nonrlparian  lands.  Bach  riparian 
owner  is  entitled  to  the  natural  flow  of  the 
stream  through  bis  land,  with  the  limitation, 
however,  that  the  superior  proprietor  may 
take  therefrom  such  an  amount  as  he  is  enti- 
tled to  for  riparian  purposes.  The  superior 
proprietor  cannot,  however,  divert  to  non- 
riparian  lands  the  water  which  he  would 
have  a  right  to  use  for  riparian  purposes,  but 
which  he  does  not  in  fact  use.  His  riparian 
right  Is  appurtenant  to  the  land  bordering  on 
the  stream,  and  does  not  give  him  the  right 
to  divert  the  water  to  lands  which  are  not 
riparian  to  the  stream;  and,  as  he  cannot 
exercise  this  right  himself,  be  cannot,  as 
against  an  inferior  proprietor,  confer  it  upon 
another.  As  against  himself  or  his  grantee, 
he  may  contract  for  the  diversion  of  the  wa- 
ter to  nonrlparian  lands.  Oould  ▼.  Stafford, 
91  Cal.  146,  27  Pac.  &i3;  Yoceo  v.  Conroy,  104 
Cal.  468,  38  Pac.  107.  But  the  rights  of  the 
Inferior  proprietor  will  not  be  affected  by 
such  contract.  If  he  does  not  in  fact  use 
any  of  the  water  himself,  the  inferior  pro- 
prietor has  a  right  to  the  flow  of  the  entire 
stream.    Waterworks  Co.  t.  Potter,  3  Hurl. 


A  a.  800;  Ormerod  t.  Mill  Co.,  U  Q.  B. 
Dlv.  155;  Bwtndon  Waterworks  Co.  ▼.  Wilts 
&  B.  Canal  Nav.  Co.,  L.  R.  7  H.  L.  897.  The 
plaintiff's  right  to  an  Injimctlon  does  not  de- 
pend upon  the  amount  of  Injury  which  he 
has  received.  Being  a  riparian  owner,  he 
has  a  right  to  the  flow  of  the  entire  stream, 
as  against  any  diminution  thereof  by  one  who 
is  not  a  riparian  owner,  and  the  claim  of  the 
defendants  that  they  have  a  right  to  divert 
a  portion  of  Its  flow  authorizes  him  to  in- 
voke the  aid  of  equity  In  order  that  this 
claim  may  not  ripen  Into  a  right.  Moore  v. 
Waterworks,  68  Cal.  146,  8  Pac.  816;  Stanford 
▼.  Felt,  71  CaL  249,  16  Pac.  900;  Swindon 
Waterworks  Co.  v.  Wilts  &  B.  Canal  Nav. 
Co.,  L.  R.  7  H.  L.  705. 

That  portion  of  the  Judgment  which  re- 
quires the  defendants  to  permit  this  amount 
of  water  to  flow  back  into  the  creek  "in  the 
manner  in  which  the  water  from  said  tunnel 
was  flowing  back  into  said  creek  at  the  time 
of  the  commencement  of  the  trial  of  this  a<^ 
tlon"  is  not  authorized.  It  the  water  which 
is  divericd  from  the  creek  is  allowed  to  re- 
turn to  it  before  It  reaches  the  land  of  the 
plaintiff,  the  manner  In  which  It  is  returned 
Is  immaterial  to  him;  and,  if  the  defend- 
ants can  at  any  time  change  the  manner  In 
which  It  at  present  is  returned,  with  advan- 
tage to  themselves,  they  should  be  allowed 
this  privilege,  so  long  as  the  rights  of  the 
plaintiff  are  not  impaired. 

The  judgment  should  be  modified  in  an- 
other particular.  The  court  finds  that,  as 
the  tunnel  Is  now  constructed  and  used,  it 
diverts  the  amount  of  1.43  Inches  of  water 
from  the  stream,  and  will  continue  to  divert 
this  amount  of  water  "under  the  conditions 
now  existing."  The  Judgment,  however,  ren- 
ders It  incumbent  on  the  defendants  to  per- 
mit 1.43  Inches  of  water  to  flow  back  Into  the 
stream  under  all  circumstances,  and  inde- 
pendent of  the  conditions  now  existing.  It 
should  be  modified  by  giving  to  either  party 
leave,  upon  showing  that  these  conditions  have 
changed  to  an  extent  anthorizhig  the  Inter- 
ference of  the  court,  or  that  the  operation  and 
use  of  the  tunnel  will  justify  it,  to  apply  for 
a  corresponding  change  in  the  judgment.  The 
superior  court  Is  directed  to  modify  its  judg- 
ment In  accordance  with  the  foregoing  opinion, 
and,  as  so  modified,  the  Judgment  will  stand 
affirmed. 


We      concur: 
FLEET,  J. 


GAROUTTEi      J.;      VAN 


(U7  Cal.  478) 
HIBBRNTA  SAVINGS  ft  LOAN  SOa  T. 

KAIN  et  al.    (S.  F.  526.) 
(Supreme  Court  of  California.    July  8,  1897.) 

MOKTOAGES — DiPFBRBXT  PROPBRTTSS — JoiNT  FOk^ 
CLOSURE. 

Eight  mortgagta  executed  to  plaintiff  by  a 

commoLi  nKirtgasur,  and  a  subsequent  mortgage 
set  up  by  cross  CMmnliiint.  were  forrelosoci  in  the 
same  action.    The  first  three  of  plaiat>ff*a  msuri^ 
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gam  eoTered  lata  A,  B,  and  C.  The  last  fire 
and  cross  complainant'i  mortgage  covered  lots  A, 
B|  C,  and  D.  HdJ  error  to  find  the  aggregate 
of  plaintiff's  eight  mortgages,  and  order  a  sale  of 
the  four  lota  to  satisfy  It,  aioce  the  first  Uiree 
did  not  cover  lot  D. 

CommlasiODen'  decision.  Department  1.  Ap- 
peal from  superior  court,  city  and  county  of 
San  Francisco;  J.  C.  B.  Hebturd,  Judge. 

Action  by  the  Hibemia  Sarings  A  Loan  So- 
ciety against  M.  William  Kain,  Emma  B. 
Kain,  and  another.  From  a  decree  In  favor  of 
plaintiff,  defendants  Kain  appeal    Modified. 

SulllTan  &  SulUvan,  for  appellants.  Tobin  & 
Tobin  and  T.  CS.  Coogan,  for  respondent. 

B£>LOHB:r,  0.  On  eight  different  occasions 
between  May  10,  1888,  and  Augnst  20,  1890, 
Inclusive,  the  defendants  M.  William  Kain 
and  Emma  B.  Kain,  his  wife,  borrowed  from 
the  plaintiff,  the  Hibemia  Savings  &  Loan 
Society,  certain  sums  of  money,  and  for  each 
sum  so  borrowed  they  executed  to  the  plaintiff 
tbeir  Joint  and  several  promissory  note,  and 
a  mortgage,  to  secure  payment  of  the  same, 
npon  certain  real  property  in  the  city  and 
county  of  San  Francisco.  The  first  three  notes 
were  for  the  aggregate  sum  of  $9,600,  and  the 
mortgages  to  secure  the  same  were  upon  lots 
or  parcels  of  land  which  may  be  designated  as 
lots  A,  B,  and  C.  The  other  five  notes  were 
for  the  aggregate  sum  of  $17,000,  and  the  mort- 
gages to  secure  the  same  were  npon  the  same 
lots.  A,  B,  and  C,  and  another  lot,  designated 
as  lot  D.  Snbsequently,  on  December  16,  1891, 
the  said  defendants  borrowed  from  the  de- 
fendant Ixinis  Metzger  the  sum  of  |2,000,  for 
which  sum  they  executed  to  him  tbeir  joint 
and  several  promissory  note,  and  a  mortgage, 
to  secure  payment  of  the  same,  npon  the  said 
lota  A,  B,  C  and  D.  The  mortgagors  failing 
to  pay  their  indebtedness  to  the  plaintiff,  it 
brought  this  action  to  foreclose  each  of  its 
said  mwtgages,  making  Metzger  a  party  de- 
fendant. Metzger  answered,  and  filed  a  cross 
complaint,  praying  for  the  foreclosure  of  his 
mortgage  also.  The  defendants  Kain  suffered 
their  defaults  to  be  entered,  and  thereupon  a 
decree  was  rendered  foreclosing  all  the  mort- 
gages set  up  in  the  complaint  and  cross  com- 
plaint. From  that  decree  this  appeal  is  prose- 
cuted by  the  Kains  on  the  Judgment  roll. 

By  Its  decree,  the  court  found  and  adjudged 
that  there  was  due  and  owing  to  the  plaintiff, 
opon  the  notes  and  mortgages  set  forth  in  the 
complaint,  the  sum  of  $28,213.87,  and  that  the 
som  of  $600  was  a  reasonable  amount  to  be 
allowed  plaintiff  as  an  attorney's  fee;  that 
there  was  due  and  owing  to  the  defendant 
Metzger,  npon  the  note  and  mortgage  set  forth 
In  his  cross  complaint,  the  sum  of  $2,240,  and 
that  the  sum  of  $100  was  a  reasonable  amount 
to  be  allowed  him  as  an  attorney's  fee;  that 
the  plaintiff  and  Metzger  each  had  a  valid  lien 
Kpon  the  premises  described  In  the  complaint 
for  the  amount  so  found  due  each  of  them 
respectively,  but  that  the  plaintiff's  Hen  was 
prior  and  paramount  to  that  of  Metzger.  The 
decree  then  proceeded  In  the  usual  form  to  di- 


rect a  sale  according  to  law  of  aQ  tbe  mort- 
gaged premises,  or  so  much  thereof  as  might 
be  necessary  to  raise  the  amotmts  due  the 
plaintiff  and  Metzger,  together  with  interest, 
costs  of  the  suit,  counsel  fees,  and  expenses 
of  sale;  that  the  proceeds  of  the  sale  be  first 
applied  to  the  payment  of  tbe  costs  of  the 
sale,  the  costs  of  the  suit,  the  counsel  fee  due 
the  plaintiff,  and  the  amount  due  the  plaintiff, 
to  wit,  $28,213.87,  with  Interest  thereon  from 
the  date  of  the  decree;  that  the  balance  then 
remaining  be  applied  to  the  payment  of  the 
amount  due  defendant  Metzger,  to  wit,  $2,240, 
with  interest  thereon  from  the  date  of  the  de- 
cree, together  with  his  counsel  fee  and  costs; 
and  that,  if  the  proceeds  of  the  sale  should  be 
insufficient  to  pay  tbe  said  amounts  as  direct- 
ed, then  Judgment  should  be  entered  against 
the  defendants  Kain  for  sncb  deficiency  or  de- 
ficiencies. 

Tbe  only  point  made  for  a  reversal  is  that 
the  court  erred  In  decreeing  that  plaintiff  had 
a  Hen  on  the  four  lots.  A,  B,  C,  and  D,  for 
the  aggregate  Indebtedness  due  from  the  ap- 
pellants, and  In  ordering  a  sale  of  the  fom 
lots  to  satisfy  said  indebtedness.  This  point, 
we  think,  is  weU  taken.  Lot  D  was  covered 
by  the  last  five  mortgages,  but  not  by  the  first 
three.  It  was  error,  therefore,  to  subject  that 
lot  to  the  payment  of  all  the  indebtedness  evi- 
denced by  the  eight  notes  and  mortgages.  The 
court  should  have  found  tbe  amounts  due  on 
the  first  three  notes  and  on  the  last  five  notes, 
and  then  have  rendered  Its  decree  accordingly. 
The  cause  should  be  remanded,  with  directions 
to  the  court  below  to  modify  the  decree  as 
above  suggested. 

We  concur:   HATNES,  C;  CHIPMAN,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  cause  is  remanded, 
with  directions  to  the  court  below  to  modify 
the  decree  aa  above  suggested. 

'"'"°°™  017  CbI.  520) 

MITCHELL  ».  WINNEK  et  al.    (L.  A.  291.) 

(Supreme  Court  of  CaUfomia.    July  0,  1897.) 

BoaooLs  AND  School  Districts— Tkacbirs — 

ClRTIPlOATES  —  HOLDEBS   Of    STATE 

Normal  School  Diplomas. 
Const,  art.  9,  |  7,  providing  that  connty  sn- 
perintendenta  and  boards  of  education  shall  have 
control"  of  tbe  examination  of  teachers  and  the 
granting  of  teachers'  certificates,  does  not  pro- 
hibit the  legislature  from  prescribing  to  whom 
and  on  what  conditions  certificates  shall  be  grant- 
ed; and  hence  a  rule  of  a  county  board  that 
holders  of  state  normal  school  diplomas  must 
have  had  one  year's  eiperieace  to  entitle  them  to 
certificates  higher  than  the  primary  grade  is  not 
snpeTlor  to  Pol.  Code,  |  1603,  as  amended  by  St. 
1^3.  p.  267,  providing  that  such  diplomns  shall 
entitle  the  holders  to  grammar  grade  certificates. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  San  Diego  county; 
W.  L.  Pierce,  Judga 

Action  by  Edith  A.  Mitchell  against  I.  P. 
Wlnnek  and  others,  constituting  the  board 
of  education  of  San  Diego  county,  for  a 
writ  at  mandate  to  cotmiel  such  board  to  is- 
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sue  to  her  a  certificate  <rf  the  grammar 
grade  as  a  teaclier  In  said  county.  Prom  a 
Judgment  dismissing  the  petition,  plaintiff 
appeals.    Ueveiised. 

Y.  R.  Palmer  and  Gibson  &  Titus,  for  appel- 
lant. A.  U.  Sweet,  Dist.  Atty.,  for  respond- 
ents. 

HAYXES,  O.  The  plaintiff,  who  to  the 
holder  of  a  dipolma  of  graduation  from  a 
normal  scliool  of  this  state,  applied  to  the 
board  of  education  of  San  Diego  county  for 
a  teacher's  certlticate  of  the  grammar  grade, 
and  her  application  was  refused  by  the 
board.  She  thereupon  filed  her  petition  in 
the  superior  court  praying  for  a  writ  of 
mandate  requiring  said  board  to  Issue  to  her 
a  certificate  of  the  grammar  grade  as  a 
teacher  In  said  county.  A  general  demurrer 
to  her  petition  was  sustained  by  the  court, 
without  leave  to  amend,  and  judgment  was 
thereupon  entered,  dismissing  her  petition. 
This  appeal  is  from  said  Judgment 

The  refusal  of  the  board  to  grant  the  cer- 
tificate was  based  upon  one  of  the  rules  of 
said  board,  which  rends  as  follows:  "Rule 
4.  No  certificate  higher  than  pt-imnry  grade 
will  be  issued  to  any  applicant  who  has  not 
had  two  years'  experience  In  teaching  In  the 
public  schools;  provided  that  holders  of 
state  normal  school  diplomas,  of  California 
State  University  dii>lonins,  or  Leland  Stan- 
ford, Jr.,  diplomas,  shall  be  required  to  have 
but  one  year's  experience."  Appellant  bases 
her  right  to  said  certlticate  upon  section 
1503  of  the  Political  Code,  as  amended  in 
1893  <St.  1803,  p.  207).  the  first  and  second 
subdivisions  of  which  are  as  follows: 
"Klrst.  The  bo.ard  of  trustees  of  each  state 
normal  school,  upon  the  recommendation  of 
the  faculty,  may  issue  to  those  pupils  who 
worthily  complete  the  full  course  of  train- 
ing and  study  prescribed  a  diploma  of  gradu- 
ation. Second.  Said  diploma  shall  entitle 
the  holder  thereof  to  a  grammar  grade  cer- 
tificate from  any  city,  city  and  county  or 
county  board  of  education  In  the  state." 
Respondents  base  their  right  to  adopt  rule 
4,  above  quoted,  and  to  refuse  the  certificate 
applied  for,  upon  section  7  of  article  0  of  the 
constitution  of  this  state.  This  section,  after 
providing  that  the  governor,  superintendent 
of  public  Instruction,  and  the  principals  of 
the  state  normal  schools  shall  constitute  the 
state  board  of  education,  and  after  prescrib- 
ing their  duties  In  relation  to  compiling  and 
adopting  text-books,  and  after  further  provid- 
ing that  they  shall,  in  addition  thereto  per- 
form such  other  duties  as  may  be  prescribed 
by  law,  proceeds  as  follows:  "The  legislature 
shall  provide  for  a  board  of  education  in 
each  county  in  the  state.  The  county  super- 
intendents and  the  county  boards  of  educa- 
tion shall  have  control  of  the  examination 
of  teachers  and  the  granting  of  teachers' 
certificates  within  their  respective  Jurisdlc- 
t'ons." 

Xbe  question  to  be  decided,  therefore,  la 


whether  said  rule  4,  adopted  by  the  board  of 
education.  Is  paramount  to  the  provisions  of 
section  1503  of  the  Political  Oode,  above 
quoted;  the  contention  of  respondents  be- 
ing, in  effect,  that  the  said  provision  of  the 
constitution  vests  in  them  a  power  superior 
to  that  of  the  legislature  in  prescribing  the 
conditions  upon  which  certificates  shall  be 
Issued  to  teachers.  The  principal  contro- 
versy between  counsel  is  as  to  the  meaning 
of  the  word  "control,"  as  used  in  the  clause 
of  the  constitution  above  quoted;  respond- 
ents contending  that  it  is  synonymous  with 
the  term  to  "govern,"  "nile,"  or  "regulate"; 
that  the  fact  of  governing  Includes  every 
exercise  of  authority,  and  to  "regulate"  Is 
the  power  to  prescribe  the  rules  by  which  it 
shall  be  governed.  In  order  to  sustain  the 
contention  of  respondents,  it  is  obvious  that 
the  word  "control"  must  have  been  used  in  its 
largest  sense:  in  other  words,  that  the  control 
thus  vested  in  the  board  of  education  Is  unlim- 
ited and  exclusive.  In  adopting  rule  4,  the 
board  must  have  exercised  legislative  func- 
tions, and,  if  such  legislation  enacted  by  the 
board  of  education  can  supersede  an  enact- 
ment by  the  state  legislature  upon  the  same 
subject,  they  must  have  the  absolute,  unlim- 
ited, and  exclusive  power  to  legislate  upon 
that  subject.  I  do  not  think  It  was  Intended 
by  the  fraraers  of  the  constitution,  nor  by 
the  people  in  adopting  It,  that  the  provision 
in  question  should  have  the  construction 
thus  put  ui>on  it  by  resiMtndents.  Article  0 
of  the  constitution  Is  devoted  to  the  subject 
of  education.  Among  other  provisions  con- 
tained In  this  article,  section  6  makes  it 
compulsory  upon  the  legislature  to  provide 
for  a  system  of  common  schools;  and  sec- 
tion 6  includes  normal  schools  among  the 
kinds  of  schools  which  may  be  provided  for, 
and,  in  pursuance  of  the  power  to  provide 
for  normal  schools,  the  legislature  enacted 
said  section  l.~>03  of  the  Political  Code.  The 
"control"  of  the  examination  of  teachers  by 
the  county  bo.nrd  does  not  necessarily  Imply 
that  the  legislature  may  not  prescribe  the 
rules  by  which  the  qualifications  of  teachers 
shall  be  determined,  nor  what  shall  entitle 
one  to  a  certificate.  Not  only  was  it  contem- 
plated that  all  applicants  for  the  position  of 
teachers  would  not  be  educated  In  the  anl- 
versltles  or  normal  schools,  and  that  there- 
fore many  teachers  would  necessarily  be  ex- 
amined by  the  county  boards,  but  as  to 
those  it  is  competent  for  the  legislature  to 
prescribe  the  general  rules  or  standard  by 
which  their  qualifications  to  teach  should  be 
determined,  and  the  enactment  of  such  rules 
would  be  entirely  consistent  with  the  "con- 
trol" oif  the  county  board  in  making  such  ex- 
aminations, and  in  granting  certificates  In 
conformity  therewith;  and  such  Is  the  legis- 
lative construction  of  the  provision  of  the 
constitution  under  consideration. 

Section  1771  of  the  PollUeal  Code  (St.  1803. 
p.  2.">0)  provides:  "County  boards  of  education 
have  power:  First,  to  adopt  rules  and  reguUt- 
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tions,  not  Inconsistent  with  the  laws  of  this 
state,  for  tbeir  own  gOTerument;  second,  to 
prescribe  and  enforce  rules  for  tlie  examina- 
tion of  teachers;  thirU.  to  examine  applicants, 
and  to  prescribe  a  standard  of  proficiency 
which  will  entitle  tlie  person  examined  to  a 
certificate,  and  to  grant  certificates  of  three 
grades,  valid  throughout  the  county,  except  as 
provided  In  section  1775."  It  then  provides 
tor  the  number  of  years  for  which  certificates 
shall  be  granted  for  high  school,  grammar 
grade,  and  primary  departments.  Section 
1775  provides:  "That  the  county  board  may 
without  examination  grant  county  certificates 
of  either  the  grammar  or  primary  grade  to  the 
holders  of  life  diplomas  of  other  states,  and 
of  the  San  Francisco  normal  class  diplomas— 
when  recommended  by  the  superintendent  of 
public  sdiools  of  said  city— university  diplo- 
mas and  state  nonnal  school  diplomas  of  oth- 
er states."  It  will  hardly  be  contendeil  that 
the  county  boards  have  power  to  grant  certifi- 
cates to  teachers  for  a  longer  term  or  a  differ- 
ent term  than  that  authorized  by  these  provi- 
sions of  the  Code;  yet  It  must  follow  that.  If 
the  control  of  the  county  board  Is  absolute, 
..unrestricted,  and  millmited,  they  can  control 
the  term  of  the  certificate,  and  grant  life  cer- 
tificates, or  certificates  for  any  term  of  years, 
whenever  they  see  proper.  In  view  of  the  en- 
tire provisions  of  the  constitution  upon  the 
subject  of  "Education,"  we  think  it  could  not 
have  been  Intended  that  the  lef^lalature  should 
.be  excluded,  prevented,  or  prohibited  from 
prescribing  to  whom  and  upon  what  condi- 
tions certificates  shall  be  granted.  We  have 
already  said  that  the  enactment  of  rule  4  Is  a 
legislative  act.  It  specifies  the  conditions  up- 
on which  certificates  shall  be  granted.  It  is 
as  much  the  exercise  of  legisUitive  power  as  Is 
the  code  provlaioa  that  those  having  diplomas 
from  state  normal  schools  shall  be  entitled  to 
a  certificate  upon  presentation  of  their  diplo- 
mas; yet  the  constitution  provides  that  the 
legislative  power  of  this  state  shall  be  vested 
in  the  legislature.  No  other  body  can  have  or 
exercise  legislative  powers  unless  that  power 
be  given  by  the  constitution,  or  delegated  by 
the  legislature,  and  this  power  the  legislature 
has  delegated  to  the  county  board.  In  a  re- 
stricted form,  by  the  provision  that  their  rules 
and  regulations  shall  not  be  inconsistent  with 
the  laws  of  this  state.  "It  has  never  been 
questioned,  so  far  as  I  know,"  says  Redfleld, 
C.  J.,  "that  the  American  legislatures  have 
the  same  unlimited  power  in  regard  to  legisla- 
tion which  resides  in  the  British  parliament, 
except  where  they  are  restrained  by  written 
constitutions.  That  must  be  conceded,  I 
think,  to  be  a  fundamental  principle  in  the 
political  organization  of  the  American  states. 
We  cannot  well  comprehend  how.  upon  prin- 
ciple, it  should  be  otherwise.  The  people 
must,  of  course,  possess  all  legislative  power 
«Nig)naIly.  They  have  committed  this  in  the 
most  general  and  unlimited  manner  to  the 
several  state  legislatures,  saving  only  such  re- 
strictions aa  are  imposed  by  the  constitution 


I  of  the  United  States,  or  of  the  particular  state 
I  In  question."    Thorpe  v.  Baihx>ad  Co.,  27  Vt. 

142. 
I  If.  thcrcforo,  it  be  asserted,  as  it  Is  here,  In 
I  effect,  that  Ihi-  iwwer  of  the  legislature  to  en- 
i  act  section  ir>tKi  of  the  Political  Code  does  not 
j  exist,  the  restriction  or  limitation  of  th.at  pow- 
er must  not  only  be  found  In  tlie  constitution, 
but  the  prohibition  of  Its  exercise  must  be 
clear.  It  must  appear  either  from  express 
words  or  by  necessary  implication.  It  is  not 
asserted  that  there  is  any  express  prohibition, 
nor  does  the  use  of  the  word  "control"  neces- 
sarily Imply  that  the  power  of  legislation  up- 
on the  subject  In  question  is  prohibited  to  the 
legislatura  Apparently  Inconsistent  provi- 
sions must  be  harmonized,  and  each  given 
some  eflfect,  if  that  be  possible.  To  give  the 
w<wd  "control"  the  effect  given  It  by  the  court 
below,  some  qualifying  word,  such  as  "exclu- 
sive," "absolute,"  or  "unlimited,"  must  be  im- 
plied, since  without  such  Implication  that 
word  does  not  necessarily  Imply  that  the  leg- 
islature had  no  power  to  declare  that  holders 
of  the  specified  diplomas  should  be  entitled  to 
certificates  of  the  grammar  grade.  Counsel 
for  respondents  quotes  from  the  Debates  of  the 
Constitutional  Convention  (volume  3,  p.  1400) 
the  -discussion  niton  a  proposed  amendment  to 
aectlcm  8  of  article  9,  which  section  related 
to  "local  boards  of  educatl<m,"  the  hist  clause 
of  which  was  as  follows:  "They  shall  also 
have  control  of  the  examination  of  teachers 
and  the  granting  of  teachers'  c»tiflcates 
within  their  several  jurisdictions."  It  was 
proposed  to  amend  said  section  by  adding  tlie 
words  "subject  to  general  legislative  enact- 
ments." This  amendment  was  opposed  upon 
the  ground  that  section  7  of  said  article, 
which  provided  for  a  state  board  of  education, 
had  been  defeated.  Mr.  Lalne  said:  "It 
seems  to  me  that  It  will  open  the  door  to 
bring  back  the  old  system.  We  have  got  rid 
of  this  board  of  education  [meaning  the  state 
board],  but  that  thrusts  us  back  to  the  old 
system  whenever  the  legislature  desires  to 
have  It  so."  And  Mr.  Larkln  contended  that 
It  "would  destroy  all  we  have  done  in  rela- 
tion to  placing  the  schools  under  local  control. 
It  will  again  reinstate  the  old  law.  •  ♦  ♦ 
We  have  placed  It  under  the  local  control  of 
the  counties,  and  that  amendment  will  destroy 
all  that  we  have  done."  The  amendment  was 
defeated.  It  Is  apparent  that  the  contest  was 
between  a  state  system  and  a  local  system  of 
common  schools.  The  convention  had  just 
defeated  the  provision  for  a  state  system  by 
defeating  the  section  providing  for  a  state 
board;  bat  counsd  has  overlooked  the  fact 
that  section  7,  as  It  now  stands.  Is  a  new  sec- 
tion, which  was  ratified  by  the  people  in  18*4, 
and  which  provides  for  a  state  board  of  edu- 
cation, and  establishes  the  state  system  which 
was  defeated  In  the  convention  of  1879.  Said 
proposed  amendment  was  defeated  upon  the 
sole  ground  that  it  would  place  it  In  the  pow- 
er o(  the  legislature  to  re-establish  the  stat^ 
rystem,  which  Ute  convention  had  rejected  by 
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reJecUnf  the  {noyMons  which  hare  ainoe 
been  incorporated  In  the  ccmstltntioa  by  an 
amendment.  It  la  tme,  the  language  In  the 
concladlng  part  of  the  section  adopted  by  the 
convention  la  the  same  as  the  concluding  part 
of  the  section  as  it  now  stands;  but  the  sya- 
tem  of  schools  adopted  by  the  convention  was 
Bwept  away  by  the  amendment,  and  a  dilTer- 
mt  system  adopted,  and  this  should  have 
great  weight  in  the  construction  of  the  clause 
Immediately  under  consideration;  and  so  the 
whole  constitution  should  be  examined  with  a 
view  to  arriving  at  the  true  intention  of  each 
part     Oooley,  Const.  LIm.  (4tb  IM.)  p.  70. 

The  defendants  refused  to  grant  a  certificate 
to  the  petitioner  solely  because  of  the  require- 
ments of  rule  4,  adopted  by  them;  and  as  the 
adoption  of  that  rule  was  the  exercise  of  legis- 
lative power,  which  is  nowhere  given  to  them 
by  the  constitution,  and  la  in  excess  of  the 
power  granted  them  by  section  1771,  PoL 
Code,  as  amended  by  the  act  of  1893  (St.  1803, 
p.  259),  the  Judgment  should  be  reversed,  with 
directions  to  the  court  below  to  overrule  the 
demurrer,  and  to  issue  a  peremptory  writ  of 
mandate,  as  prayed  for  by  the  petitioner. 

We  concur:    SEARLS,  O.;   BBLGHBR,  O. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  revers- 
ed, with  directions  to  the  court  below  to  over- 
rule the  demurrer,  and  to  Issue  a  peremptory 
writ  of  mandate,  as  prayed  for  by  the  peti- 
tioner. 

(117  Cal.  5M)  ^^™°° 

SAN  DIEGO  WATER  CO.  v.  CITY  OF  SAN 

DIEGO  et  al.    (U  A.  320.) 
(Supreme  Court  of  California.     July  10,  1807.) 
Appeal —  Brief— Improper   Criticism  or  Triai. 

JUDOK. 

A  brlpf  in  which  appellant  insinuates  that 
there  are  matters  outside  the  record  which  show 
that  the  trial  judge  was  euilty  of  gross  impro- 
priety in  maintaining  liis  right  to  try  the  cause, 
and  that  he  ought,  as  a  matter  of  delicacy,  to  have 
dpcllned  to  ait,  will  be  stricken  out. 

In  banlk.  Api>eal  from  superior  court,  San 
Diego  county;  E.  S.  Torrance^  Judge. 

Action  by  the  San  Diego  Water  Company 
against  the  city  of  San  Diego  and  othera 
From  an  order  overruling  a  motion  to  change 
the  place  of  trial,  plaintiff  appeals.  Motion  to 
strike  appellaut's  brief  from  the  files.    Granted. 

Works  &  Works  and  Trlppet  &  Neale,  for 
appellant.  Gibson  &  Titus  (Deimas  &  Short- 
ridge,  of  counsel),  for  respondents. 

PER  CURIAM.  This  Is  an  appeal  from  an 
order  overruling  p'alntiff's  motion  for  a  cbanjie 
of  the  place  of  trial.  The  motion  was  based 
upon  the  ground  that  the  Judge  of  the  superior 
court  was  disqualified  to  bear  and  determine 
the  cause,  by  reason  of  his  interest  as  a  tax- 
payer and  water  consumer  of  the  municipal 
corporation  defendant.  In  support  of  its  ap- 
peal a  brief  has  been  filed  by  the  plalntifT,  eon<. 
taining  matter  which  respondents  contend  is 


•eandalooi  and  Impertinent,  tipon  which 
ground  a  motion  Is  made  to  strike  the  brief 
from  the  files. 

The  following  passages  from  the  introduc- 
tory and  concluding  portions  of  the  brief  are 
those  which  are  particularly  objected  to: 
"That  the  conditions  were  such  that  a  judge, 
In  justice  to  himself  and  to  the  parties  inter- 
ested, bnt  particularly  In  justice  to  himself, 
would  have  been  justified  in  declining  to  sit 
as  Judge,  no  right-minded  judge  or  lawyer  will 
deny.  He  has  not  seen  fit  to  exercise  this  right, 
but  has  driven  us  to  the  unpleasant  task  of 
asserting,  and  attempting  to  maintain,  that  he 
was  legally  disqualified  to  try  the  case.  We 
say  unpleasant  task,  because  it  Is  never  plea» 
ant  for  a  lawyer  to  take  the  position  tliat  a 
judge  has  violated  the  doctrine,  so  jealously 
guarded  by  law,  that  no  man  shall  sit  tia  a 
judge  in  his  own  case.  It  is  usually  taken  by 
the  judge  as  a  personal  reflection  upon  him, 
and  it  is  such  a  reflection,  and  one  of  the  most 
serious  character,  where  the  judge  has  Itnow- 
ingly  and  willfully  asserted  bis  right  to  sit  In 
the  case.  But,  while  the  duty  of  an  attor- 
ney under  such  circimistances  Is  not  a  pleas- 
ant one,  it  is  none  the  less  a  duty  that  he  has 
no  right  to  shirk  or  neglect  If  the  Judge  has 
acted  in  good  faith,  and  simply  erred  as  to 
the  law  which  should  govern  his  action.  It  Is 
only  an  error,  and  casts  no  reflection  upon  his 
intpgrlty  as  a  Judge.  If  he  has  willfully  per- 
sisted In  trying  a  case  where  he  is  disqualllied, 
no  condomuatlon  of  his  conduct  can  be  too  se> 
vere.  In  either  case  an  appellate  court  will 
be  quick  to  give  relief  to  the  party  wlio  baa 
been  compelled  to  try  his  case  before  an  in- 
terested judge,  and  in  the  latter  to  remove 
from  the  judiciary  a  stigma  that  must  always 
attach  to  the  court  under  such  circumstances. 
Let  us  assume  that  the  Judge  of  the  court  be- 
low has  acted  In  good  faith  in  maintaining 
bis  right  to  sit  In  the  case,  and  inquire  into 
the  cold  law  which  should  have  governed  bis 
action.  •  •  *  There  are  many  circumstan- 
ces connected  with  the  case,  but  not  appear- 
ing In  the  record,  that  would  show,  perhaps 
as  clearly  as  any  case  ever  submitted  to  the 
courts  for  determination,  the  wisdom  ot  the 
strict  rule  laid  down  In  the  decided  cases 
against  any  action  being  taken  in  a  cause  by 
a  judge  who  can  t>e  reasonably  suspected  of  be- 
ing influenced  by  self-interest,  and  the  gross 
impropriety  of  a  judge  knowingly  taking  snch 
action  where  such  reasonable  ground  for  sus- 
picion exists." 

With  every  disposition  to  put  the  most  fa- 
vorable constniction  upon  the  language  of 
counsel,  we  cannot  avoid  the  conclusion  that 
tbey  have  in  this  Instance  overstepped  the 
bounds  of  legitimate  argument  or  criticism. 
Counsel  have  no  right  to  suggest  that  there 
are  matters  outside  of  the  record  which  would 
show  that  the  judge  of  the  superior  court  has 
been  guilty  of  gross  impropriety  In  acting  up- 
on the  view  that  be  was  not  legally  disquali- 
fied to  try  the  cause.  The  only  question  to 
be  decided  upon  the  appeal  is  the  question 


Digitized  by  VjOOVltT 


CaU 


OBTON  T.  BBOWK. 


888 


ciearly  presnited  by  the  record.— whether  a  tax 
and  water  rate  payer  of  the  city  of  San  Diego 
can  act  as  Jndge  In  the  trial  of  this  contro- 
Tersy.  If  he  to  not  legally  diaquallfled,  the 
order  most  be  affirmed;  if  he  ia  dlsqaallfled, 
the  Judgment  must  be  reversed;  and  the  ques- 
tion whether  be  oaght  or  ought  not  to  bave 
declined  to  sit  in  the  case,  as  a  matter  of  deli- 
cacy, although  not  technically  disqualliled,  is 
one  which  could,  by  no  possibility,  be  litigated 
in  this  court  The  charge,  therefore,  of  Im- 
propriety and  indelicacy  on  'he  part  of  the 
Judge  of  the  superior  court,  which  is  certainly 
Insinuated,  if  not  directly  made,  In  the  pas- 
sages above  quoted  from  appellant's  brief, 
should  not  have  been  made;  especially  as 
there  to  nothing  In  the  record  to  sustain  it. 
The  motion  to  strike  out  is  grantedi 


an  cai.  66«) 

PEOPLE  T.  WHBLAN.    (Cr.  278.)* 

(Supreme  Court  of  California.    July  12,  1807.) 

Cbiminal  Ljkw— Objeotioks  to  Indiotmbx*— 
Oeclabatiohs  of  AcousEn. 

1.  Where  the  oonrt,  on  demorrer  to  an  Infor- 
mation, directs  a  new  Information  to  be  filed,  as 
provided  by  Pea.  Code,  i  1008,  the  act  of  the  dis- 
trict attorney  in  procaring  an  indictment  against 
defendant,  instead  of  filing  a  second  information, 
k  a  mere  irregularity,  wnich  aflords  defendant 
no  ground  for  complaint 

2.  The  strength  and  credibility  of  the  declara- 
tions of  the  accused  as  corroborating  evidence 
Of  bto  guilt  are  for  the  jury. 

Department  1.  Appeal  from  mpwim  court, 
Sonoma  county;  Burnett,  Judge 

Dan  Whelan  was  convicted  of  obtaining 
money  under  false  pretenses,  and  from  the 
Judgment,  and  from  orders  denying  a  new 
trial,  and  refusing  a  motion  in  arrest,  be  ap- 
peals.   Affirmed. 

Barbam  &  MlUer,  for  appellant  W.  F.  Fitz- 
gerald, Atty.  Gen.,  for  the  People. 

VAN  FLEET,  3.  Defendant  was  convicted 
of  obtaining  money  under  false  pretenses, 
and  appeals  from  the  Judgment,  and  from 
orders  denying  a  new  trial,  and  refusing  to 
arrest  the  Judgment 

Defendnnt  demurred  to  an  Information  Sl- 
ed against  him,  and  the  demurrer  was  sus- 
tained; but  the  court  being  of  the  opinion 
that  the  dc-rccts  could  be  cured,  directed  that 
a  new  Information  be  filed,  as  provided  by 
section  1006.  Pen.  Code.  Instead  of  filing 
such  new  inrorrnatlon,  the  district  attorney 
laid  the  charge  before  the  grand  Jury,  and 
procured  nn  Indlctineiit  ngaiuKt  defendant 
for  the  offense.  Coiifodinjr.  ns  contended. 
that  tills  course  trns  not  in  vxact  accord  with 
the  ooiiicni|>lniion  of  llie  statulc.  It  was,  at 
most.  iMit  II  mere  Irro-^riilaiity.  \vlilch  In  no 
wii.v  alTi'do'l  any  siilislaiin;il  ii;,'lit  of  the 
ilcfcn>!:i/it.  W  liciliiT  lie  was  procoeilort 
ii:::iii'-l  l>v  liili.i  iii:ii iiin  or  tndlftmciit  oxild 
Ir.il     III-    li  :i!i)l;.l    III    liilll.    slllii     iiii'h    illiMliOlU 

:i: I'lii  p\    iii.ii|.i-i.iii.  ii'i.i  (.•iicli  liubsurves 


Defendant  did  not  move  to  set  aside  tha 
indictment  and  whether,  therefore,  the  Ir- 
regularity complained  of  constituted  • 
ground  for  such  motion,  imder  section  995 
of  the  Penal  Code,  peed  not  be  determined. 
He  chose  rather  to  make  the  objection  tha 
basis  of  a  plea  of  "former  acquittal,"  and, 
after  verdict  of  a  motion  In  arrest  of  Judg- 
ment on  the  ground  that  the  grand  Jury  had 
no  Jurisdiction  to  Inquire  Into  the  offense. 
Obviously,  the  facta  constituted  no  proper 
basis  upon  which  to  rest  the  plea  of  former 
acquittaL  They  did  not  show  Jeopardy,  and 
were  not  otherwise  a  bar,  as  the  suitute  ex- 
pressly provides  that  the  allowing  of  a  de- 
murrer is  no  bar  to  further  prosecution  when 
the  court  directs  a  new  information  to  be 
filed.  Section  1008,  supra.  Nor  did  the  facts 
warrant  the  arrest  of  Judgment  It  was 
within  the  Jurisdiction  of  the  grand  Jury  to 
take  cognizance  of  the  charge  without  an  or- 
der of  court  submitting  It  to  them.  No  such 
order  was  required,  as  the  charge  had  not 
previously  been  examined  by  that  or  any 
former  grand  Jury;  and  a  demurrer  having 
been  sustained  to  the  information,  with  a 
direction  that  a  new  one  be  filed,  the  status 
of  the  charge  was.  In  ell  material  respects, 
the  same  as  though  no  Information  had  ever 
been  filed. 

The  Indictment  sufficiently  charged  the 
ofTense,  and  we  discover  no  lack  In  the  evi- 
dence to  sustain  the  verdict  The  declara- 
tions of  the  defendant  and  the  other  circum- 
stances shown  had  a  legal  tendency  to  cor- 
roborate the  testimony  of  the  witness  Brown, 
and.  If  believed,  were  sufficient  to  estnblisb 
defendant's  guilt  The  strength  and  cred- 
ibility of  such  corroborating  evidence  was 
for  the  Jury.  People  v.  Barker,  114  Cal.  617, 
46  Pac.  601.    Judgment  and  orders  affirmed. 


We    concor: 
SON,  3. 


GAROUrra   J.;    BARRI. 


(UT  Cal.  m) 
OTITON  V.  BROWN  et  at    (8.  F.  6S0.) 
(Supreme  Conrt  of  Callfomla.     Jaly  8,  1897.) 

V«RDICT— EXKCCTIOS     B*1,E — iRKEOnLARITT  — 0» 

DRR  or  BWALI— FaILVRB  TO  RSTAKB 

PbOPSRTT — COLLCSION— Pl.BADI.Na. 

1.  If  any  material  issue  is  raised  by  the  plead- 
ings, a  verdict  in  favor  of  a  party  supports  a  judg- 
ment in  his  favor. 

2.  An  ezccotion  sale  of  personalty  was  vneated, 
and  it  was  ordered  that  the  proceetU  distributed 
by  the  sbcriCF  should  be  repaid  to  bim,  aud  by 
liim  to  the  purchnser,  and  the  property  be  resold. 
In  an  action  agninst  the  sherilT  for  a  f.iilnre  to 
retake  the  property  tbe  complaint  alleged  that  at 
the  time  o(  the  sale  there  was  a  collusion  between 
the  slicrifT  and  the  purchaser;  that  the  purchasicr 
was  wrongfully  allowed  to  take  the  property  out 
of  the  sheriff's  custody.  Defendant  denied  that 
the  purchaser  obtained  possession  otherwise  tlian 
by  the  ildirery  of  Iht  property  to  him  as  purchas- 
er. The  complnint  did  not  allege  that  the  proceeds 
were  repaid.  WrW,  that  a  verdict  for  defendant 
supported  a  Jadginent  for  him,  Iwcaiise  the  issue 
of  collusion  was  either  a  material  one,  or  else  no 
cause  of  net  inn  was  stated  j  the  purchasor  l>eing 
ordinarily  entitled  to  immediate  possession  on  pay- 
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meat  of  the  bid,  and  the  sherliri  datr  to  retake 
the  property  depending  on  a  repayment  of  the 
proceeds. 

OomiDlssIoners' dedslon.  Dqpartmoit  Z  Ap- 
peal from  superlw  court,  Humboldt  county; 
Hunter,  Judge. 

Action  by  William  Orton,  assignee  of  the 
Consumers'  Lumber  Company,  against  V.  M. 
Brown  and  others,  for  a  failure  to  retake 
certain  property  after  an  irregular  execution 
sale  of  It  bad  been  vacated.  From  a  Judg- 
ment in  favor  of  defendants,  plalatlff  ap- 
peals.    Affirmed. 

John  Turner,  for  appellant  Buck  &  Cutler, 
for  resi)ondent8. 

HAYK]i?S,  0.  This  appeal  Is  from  a  Indg- 
ment  in  favor  of  the  defendants  entered  up- 
on a  verdict  of  the  Jury  in  their  favor.  This 
caee  was  before  this  court  upon  an  appeal 
from  an  order  denying  the  plaintiff's  motion 
for  a  new  trial,  and  said  order  was  affirmed. 
113  Cal.  501,  45  Pac.  835.  We  can  conceive 
of  no  reason  why  both  appeals  were  not  tak- 
en at  the  same  time.  It  would  certainly 
have  lessened  the  expense  to  the  parties, 
and  materially  lessened  the  labors  of  this 
court,  to  have  had  both  appeals  taken  and 
heard  togtnber.  Appellant  states  the  ques- 
tions to  be  determined  on  this  appeal  as  fol- 
lows: "(1)  Is  the  verdict  sufficient  to  sup- 
port the  Judgment?  (2)  Does  the  verdict  cor- 
respond with  the  Issues  presented  by  the 
pleadings?  (3)  What  issues  do  the  pleadings 
present?" 

As  to  the  first  point  It  may  be  said  tliat 
If  any  material  Lssue  is  raised  by  the  plead- 
ings, the  verdict  must  support  the  Judgment; 
so  that  the  only  question  is  whether  any  is- 
sue was  made  which.  If  decided  in  favor  of 
tlie  defendants,  entitled  them  to  a  Judgment 
This  action  is  upon  the  bond  of  T.  M.  Brown, 
as  sheriff  of  Humboldt  county.  The  plain- 
tiff is  the  assignee  of  the  Consumers'  Lum- 
ber Company,  an  insolvent  corporation.  The 
complaint  alleges,  in  substance,  the  follow- 
ing facts:  On  May  2,  1801,  and  prior  to  the 
Insolvency  proceedings,  one  Georgeson  ob- 
tained Judgment  against  said  corporation 
for  the  sum  of  $1,031.58  and  costs.  On  May 
7'.h  an  execution  issued  thereon  was  levied 
upon  certain  lumber  and  shingles  which  had 
been  attached  in  said  action,  and  on  May 
20th  said  property  was  sold  by  the  sheriff  in 
one  lot  and  not  In  separate  parcels,  for  the 
sum  of  $700,  to  H.  H.  Buhne,  Jr.  Three 
days  later  said  corporation,  upon  notice  to 
the  Judgment  creditor,  the  sheriff,  and  said 
purchaser,  moved  the  court  to  set  aside  the 
sale  upon  the  ground  of  irregularity.  In  that 
a  large  quantity  of  lumber  and  shingles 
were  sold  in  one  lot  for  a  gros.sly  inndequute 
price.  Said  motlou  was  heard  on  June  3d, 
and  an  order  made  vacating  the  sale,  and  or- 
dering "that  the  money  paid  by  the  sheriff 
to  satisfy  preferred  claims  be  returned  to 
the  sheriff  by  tlie  parties  receiving  the  suiiie, 
and  that  the  $700  paid  by  Mr.  Buhue  for 


the  property  be  returned  to  him  by  ftae  ihei^ 
iff,"  and  ordering  a  resale  of  said  property  to 
be  made  according  to  law.  Buhne  appealed 
from  said  order  June  23,  1891,  and  on  No- 
vember 21,  1892,  the  supreme  court  affirmed 
the  order.  31  Pac.  257.  The  lumber  com- 
pany was  adjudged  an  Insolvent  debtor  Au- 
gust 14,  1891,  and  on  appeal  said  Judgment 
of  Insolvency  was  affirmed  May  20,  1893  (33 
Pac.  IOC),  and  the  plaintiff  herein  waa  there- 
after appointed  as  assignee.  As  to  the  fore- 
going facts  there  was  no  issue  or  controversy. 
The  gist  of  the  complaint  Is,  in  substance, 
that  at  or  about  the  time  of  said  execution 
sale  the  sheriff  and  Buhne,  the  purchaser, 
entered  into  a  confederation  and  conspiracy, 
by  which  the  sheriff  willfully,  and  In  viola- 
tion of  his  duty,  consented  that  Buhne 
should  take  the  lumber  and  shingles  out  of 
the  custody  of  the  sheriff;  that  the  same 
were  taken  by  Buhne  with  the  knowledge 
and  consent  of  the  sheriff;  that  afterwards, 
in  December,  1802,  an  order  for  the  resale  of 
the  property  was  issued,  and  delivered  to  the 
sheriff,  but  that  be,  by  bis  said  collusion  and 
confederation  above  mentioned,  had  placed 
it  beyond  his  power  to  comply  with  and  ex- 
ecute said  order.  The  value  of  said  property 
was  alleged  to  be  $G.300,  in  which  sum  plain- 
tiff claimed  damages.  It  will  be  observed 
that  the  motion  to  vacate  the  sale  was  not 
on  the  ground  of  fraud,  but  that  the  sale 
was  irregul.ir,  because  the  whole  of  the  prop- 
erty was  sold  in  one  parcel,  and  for  an  In- 
adequate price,  and  that  the  confederacy 
charged  in  the  complaint  related  to  the  pos- 
session of  the  property,  and  not  to  the  sale 
Itself.  The  answer  of  the  defendants  de- 
nied all  these  alIei;:itions  of  fraud  and  con- 
si>irncy,  or  tliat  Buhne  obtained  possession 
otherwise  lli.-in  by  the  delivery  of  the  prop- 
erty to  liim  a.s  such  purclinser  at  said  sale. 
The  answer  also  denied  that  an  order  of  re- 
sale was  issued  or  delivered  to  the  sheriff,  or 
that  the  property  was  of  any  greater  value 
than  $700;  and  defendants  also  pleaded  the 
statute  of  limitations  prescribed  in  sections 
338,  339,  and  341  of  the  Code  of  Civil  Proce- 
dure In  bar  of  the  action.  Counsel  for  ap- 
pellant contends,  however,  that  the  allega- 
tions of  fraud  and  collusion  were  not  necessary 
to  entitle  tlie  plaiutiff  to  recover,  and  that 
therefore,  the  denial  created  an  Issue  upon 
an  immaterial  matter.  But  If  the  complaint 
bad  not  alleged  that  the  sheriff  parted  with 
the  possession  of  the  property  by  a  fraud- 
ulent collusion  with  Buhne,  It  would  not 
have  stated  a  cause  of  action.  It  was  held 
upon  the  former  appeal  that  the  execution 
sale,  though  Irregular,  was  not  void;  tliat 
the  sale  to  Buhne  was  completed  by  the  pay- 
ment of  the  purchase  money,  and  that  the 
purchaser  was  thereupon  entitled  to  the  Im- 
mediate possession  of  the  property.  If, 
therefore,  the  alleged  fraudulent  collusion  is 
an  immaterial  averment  It  follows  that 
Buhne  wns  rl;;litfully  in  possession  of  the 
property,  and  was  under  no  Ugal  obligation 
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to  snrrender  It  to  the  sheriff,  upon  the  sale 
being  vacated  by  the  conrt,  without  repay- 
ment «f  the  money  which  be  had  paid  for  It; 
and  there  Is  no  allegation  that  the  money 
was  repaid  or  offered  to  be  repaid.  The 
plaintiff,  as  assignee  of  the  Consumers'  Lum- 
ber Company,  stands  as  the  cori>oratlon 
would  have  stood.  The  order  setting  aside 
the  sale,  and  which  was  set  out  in  the  com- 
plaint, shows  that  the  money  realized  from 
the  execution  sale  had  been  paid  upon  pre- 
ferred claims  agninst  the  lumber  company, 
and  therefore  it  had  received  the  benefit  of 
the  money  paid  for  the  property.  It  was  not 
In  the  sheriff's  hands,  so  that  he  could  re- 
fund it  to  Bubne,  and  neither  the  corpora- 
tion nor  its  assignee  could  retain  the  pro- 
ceeds of  the  sale,  and  have  any  legal  or  moral 
right  to  require  Buhne  to  surrender  the 
property  to  the  sheriff,  nor  could  the  sheriff 
retake  the  property  without  such  payment 
It  is  therefore  clear  that  without  the  aliega- 
tiops  of  fraud  and  collusion  no  cause  of  ac- 
tion would  have  been  stated;  nor  is  it  clear 
that  with  those  allegatlous  a  cause  of  action 
is  alleged,  since  the  order  of  the  court  va- 
cating the  sale  required  the  repayment  of 
the  money,  and,  as  that  order  was  not  com- 
plied with  by  the  plaintiff,  nor  any  offer  made 
to  comply  with  It,  no  duty  rested  upon  the 
sheriff  to  retake  the  property.  Either  the  Is- 
sue was  material  or  the  complaint  wholly 
bad,  and  in  either  case  the  judgment  should 
be  affirmed. 

We  concur:    BELCHER,  C;  CHIPMAN,  C. 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  is  af- 
firmed. 


(U7  Cal.  4«9) 

KUHLMAN  V.  BURNS.    (Sac.    276.) » 
(Supreme  Court  of  California.     July  8,  1897.) 

BCILDINO  COSTIUCT — FaILCKE  TO  FlI.B  SPKCIFICA- 

Tioss— Phiscipai,  ani>  Ahbxt — Nsw  Tkiai. 

1.  Plaintiff  entered  Into  a  written  contract  with 

defendant  to  furnish  nil  the  miitcrinls  and  labor 
for  a  building,  aoooriling  to  certnin  specifications, 
for  a  sum  exceeding  $1,000.  The  8pecilication.s, 
which  were  a  part  of  the  contract,  were  not  filed 
with  it,  as  required  by  Code  Civ.  Proc.  J  1183, 
and  the  contract  wag  therefore  void.  Plaintiff 
contracted  for  all  the  materials  and  labor  iiRpd 
by  him.  and  defendant  paid  for  them,  on  plain- 
tiff's orders.  IleliL,  that  plaintiS  was  dcfendiint's 
agent,  and  for  the  material!)  and  labor  could  not 
recover  from  him  more  than  the  prices  paid, 
though  plaintiff  secured  reductions  from  the  reg- 
ular rates. 

2.  Newly-discoTered  evidence  is  not  ground  for 
a  new  trial  unless  it  apppnrs  that  a.  different  re- 
sult would  have  been  reached  had  it  been  intro- 
duced on  the  trial. 

Commissioners'  decision.  Department  1.  Ap- 
peal from  superior  court,  Sacramento  county; 
M.  F.  Johnson,  Judge. 

Action  by  A.  n.  Knhlmnn  a!;ninst  H.  F. 
Burns.  There  was  a  judgment  In  favor  of 
plaintiff  for  a  part  of  his  demand,  and  on  his 
motion  a  new  trial  was  granted.    From  the 

1  Uehearhig  denied. 
Cal.Rep.  49-62  P.— 9 


order  granting  a  new  trial,  defendant  ap- 
peals.   Kerersed. 

L.  T.  Hatfield,  for  appellant  E.  C.  Hart  and 
A.  A.  De  Ligue,  for  respondent 

BELCHER,  C.  It  Is  alleged  In  the  com- 
plaint in  this  case  that  between  the  2Gth  day 
of  March  and  the  29th  day  of  September, 
1804,  plaintiff  furnished  for  defendant  and 
at  his  request,  materials  and  labor  for  the 
construction  of  a  three-story  brick  building 
In  the  city  of  Sacramento,  and  that  the  bal- 
ance remaining  due  and  unpaid  for  the  rea- 
sonable value  of  such  materials  and  labor  is 
the  sum  of  $1,415.37,  for  which  judgment  ia 
asked,  with  Interest.  The  answer  denies  all 
the  allegations  of  the  complaint  and  alleges 
that  during  the  year  1804  defendant  em- 
ployed plaintiff  as  a  mechanic  to  do  certain 
labor  in  and  upon  the  premises  described  In 
the  complaint  and  that  he  paid  to  plaintiff 
all  the  money  agreed  to  be  paid  to  him  on 
that  behalf,  and  Is  not  now,  and  has  not  at 
any  time  since  the  completion  of  the  work 
by  the  plaintiff  on  said  premises  been.  Indebt- 
ed to  him  in  any  sum  whatever.  The  court 
found  the  value  of  the  materials  and  labor 
furnislied  by  plaintiff  for  defendant  In  the 
construction  of  the  said  building,  and  the 
amount  paid  by  defendant  on  account  of  such 
materials  and  labor,  leaving  a  balance  ot 
$54.61  still  due  and  unpaid,  for  which  sura 
judguiont  was  entered  in  favor  of  tlie  plain- 
tiff. The  plaintiff  moved  for  a  new  trial  up- 
on the  grounds  of  errors  in  law  occuiTing  at 
the  trial.  Insufficiency  of  the  evidence  to  jus- 
tify the  decision,  and  newly-dlscoverod  evi- 
dence. After  a  hearing,  the  court  granted 
the  motion,  and  from  that  order  the  defend- 
ant appeals. 

It  appeared  from  the  evidence  introduced 
at  the  trial  that  the  plaintiff  was  a  building 
contractor,  and  that  he  entered  Into  a  writ- 
ten contract  with  defendant  by  the  terms 
of  which  he  was  to  furnish  all  the  materials 
and  labor,  with  certain  exceptions,  necessary 
for  the  construction  of  the  building  accord- 
ing to  certain  plans  and  specIQcatJons,  for  a 
sum  exceeding  $1,000.  The  contract  was  fil- 
ed in  the  office  of  the  county  recorder,  but  the 
plans  and  specifications,  which,  by  the  terms 
of  the  contract  were  made  a  part  of  It, 
were  not  so  filed.  The  plaintiff  contracted 
for  all  the  materials  and  labor  used  by  him 
in  the  constructiou  of  the  buildlnjr.  and  the 
defendant  paid  for  the  same  according  to  the 
contract  prices.  Plaintiff  testlQed:  "I  made 
a  contract  with  Mr.  Knox  to  furnish  the 
lumber,  and  Mr.  Burns  agreed  with  Mr.  Knox 
to  pay  for  It."  Mr.  Wallace,  a  witness  for 
plaintiff,  testified:  "I  furnished  part  of  the 
hardware  used  In  the  construction  of  that 
building  to  Mr.  Kuhlnian,  the  contractor.  I 
would  not  take  him  alone  for  the  p.Tyment  of 
the  hardware  bill,  and  Mr.  Burns  aprced  to 
pay  for  k,  and  did  pay  for  It  on  .Mr.  Kuhl- 
man's  order."  Mr.  Cook,  a  witness  for  plain- 
tiff, testified  that  be  waa  an  architect  by  pro- 
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Session,  and  dreir  the  contract,  plans,  and 
specifications  according  to  which  the  build- 
ing was  constructed,  and  acted  as  superin- 
tending aj-chitect  during  its  construction. 
"Mr.  Kuhlman  constructed  the  building  ac- 
cording to  said  plans  and  specifications,  and 
thft  building  was  accepted  on  the  29tb  day  of 
September,  1894.  The  woric  done  and  the 
material  and  labor  was  paid  for  by  Burns  or 
by  Kuhlman  with  money  received  from 
Burns  on  my  orders."  Plaintiff  sought  to 
proTe  by  his  witnesses  what  was  the  reason- 
able or  marliet  value  of  the  lumber,  hard- 
ware, and  iron  used  in  the  construction  of 
the  building,  and  that  it  was  all  furnished  to 
faim  for  a  price  less  than  its  reasonable  or 
marliet  value,  because  be  was  a  building 
contractor.  He  also  sought  to  prove  what 
was  the  reasonable  value  of  the  carpenter 
work  or  carpenter  labor  necessary  for  the 
construction  of  the  building  according  to  the 
contract,  plans,  and  specifications  drawn  by 
Mr.  Co<^  This  offered  evidence  was  all  ob- 
jected to  by  the  defendant  upon  the  ground 
that  It  was  irrelevant,  immaterial,  and  in- 
competent, and  the  objections  were  sustain- 
ed, and  exceptions  reserved.  It  was  upon 
these  rulings,  which  were  specified  as  errors 
in  law,  that  the  plaintiff  chiefly  relied  in 
mailing  his  motion  for  new  trial,  and  the 
court,  assuming  them  to  have  been  errone- 
ona,  granted  the  motion.  We  think  the  court 
erred  in  granting  the  motion  for  a  new  trial 
Th^e  was  no  error  in  the  rulings  complain- 
ed of.  The  contract  was  wholly  void,  be- 
cause the  plans  end  specifications  were  not 
filed  In  the  recorder's  office.  Yancy  ▼.  Mor- 
ton, M  GaL  658,  29  Pac.  1111;  Barker  T.  Do- 
herty,  97  Cal.  10,  31  Pac.  1117;  Grelg  v.  Klor- 
dan,  99  Cal.  310,  33  Pac.  913;  Dunlop  v.  Ken- 
nedy, 102  Cal.  443,  36  Pac.  7G5;  Pierce  T. 
Bh-kholm,  115  CaL  657,  47  Pac.  681.  Plain- 
tiff must  be  held  to  have  been  the  agent  of 
defendant  (section  1183,  Code  Civ.  Proc), 
and  while  acting  as  such  he  could  not  con- 
tract to  pay  one  price  for  articles  purchased, 
and  then  subject  the  defendant  to  pay  him 
a  larger  price  for  the  seme  articles.  The  de- 
fendant had  paid  for  all  the  materials  and 
la<bor  furnished,  except  the  sum  of  $54.61, 
and  to  pay  this  sum  was,  we  think,  the  ex- 
tent of  his  liability. 

The  affidavit  read  by  plaintiff  in  support 
of  his  motion  furnished  no  valid  ground  for 
granting  the  motion.  It  stated,  in  substance, 
that,  after  diligent  search  for  it,  plaintiff,  at 
the  time  of  the  trial,  was  unable  to  find  a 
book  in  which  he  kept  the  time  of  the  car- 
penters employed  on  the  said  building;  that 
without  the  book  plaintiff  could  noit  testify 
at  the  trial  from  memory  as  to  the  number 
ot  days  each  carpenter  employed  by  bim 
worked  on  the  building;  that  he  had  since 
found  the  book,  and  with  it  he  would  be  able 
to  testify  to  the  number  of  days  each  car- 
penter worked  on  the  building,  and  the 
amount  each  received  therefor,  showing  a 
much  larger  amount  paid  for  carpenter  work 


than  he  was  able  to  show  at  the  triaL  At 
most,  the  newly-discovered  evidence  appears 
to  be  cumulative,  and  not  ground  for  grant- 
ing a  new  triaL  Besides,  it  does  not  appear 
that,  if  the  book  had  been  present  at  the 
trial,  any  different  result  would  have  been 
reached.  The  order  appealed  from  should  be 
reversed. 

We  concur:    SEIARL^  O.;  HAYNG8,  a 

FEB  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion,  the  order  appealed 
from  Is  reversed. 


017  Cal.  473) 
HEFNER  T.  HEREON.  (Sac.  235.) 
(Supreme  Court  of  California.  July  8,  1897.) 
Attacbnent— Subsequent  Judombxt  and  EIxb- 
ODTioN— Insolvency  Prociseuings — Dis- 
solution OF  Attachment. 
The  insolvent  act  of  1895  (section  21)  pro- 
vides that  an  assignment  in  insolvency  shall  dis- 
solve any  attachment  "made"  within  one  month 
prior  thereto,  and  vacate  any  judgment  or  ezeca- 
tion  in  any  action  against  the  debtor  commenced 
subsequently  to  the  action  in  which  the  attach- 
ment is  dissolved.  A  creditor  began  an  action  In 
a  justice's  court  September  16tb,  in  which  an  at- 
tachment was  served.  On  the  same  day  another 
creditor  began  an  action  against  the  same  de- 
fendant In  the  same  court.  September  23d  judg- 
ment was  rendered  for  each  piaintiSF,  and  execu- 
tions were  place<l  in  the  hands  of  the  constable 
who  had  made  the  attachment.  The  executions 
were  levied  on  the  attached  property,  and  sale 
was  duly  made.  September  24th  insolvency  pro- 
ceedings were  begun  against  the  debtor.  Hell, 
that  the  exeoutions  were  not  thereby  affected, 
since  no  attachment  was  thereby  dissolved,  plain- 
tiffs' liens  being  by  virtue  of  the  executions 
only. 

Department  1.  Appeal  from  superior  court, 
Butte  county;  J.  C.  Gray,  Judge. 

Action  by  C.  P.  Hefner,  assignee,  against  H. 
S.  Herron.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.     Reversed. 

John  Gale,  for  appellant.  R.  E.  Robinson  and 
Warren  Sexton,  for  respondent 

PER  CURIAM.  This  action  was  Instituted 
by  the  plaintiff  as  assignee  of  the  estate  of  the 
Wab  Sang  Yen  Company,  insolvent  debtors. 
to  recover  possession  of  six  tons  of  dried  fruit, 
or  the  value  thereof.  At  the  trial  no  evidence 
was  Introduced  on  either  side,  and  it  was  stip- 
ulated that  the  only  question  to  be  determined 
by  the  court  was  whether  the  taking  of  the 
property,  as  alleged  in  the  complaint  and  as 
explained  and  justified  in  defendant's  answer, 
was  wrongful  or  not.  The  facts  stated  in  the 
pleading!!  are.  In  substance,  as  follows:  In 
September,  1895,  the  Wah  Sang  Yen  Company 
was  a  partnership,  dolug  business  in  Butte 
county,  and  the  defendant  was  then  and  at  all 
the  times  mentioned  the  duly  appointed,  quali- 
fied, and  acting  constable  of  Houcut  township, 
in  that  county.  On  September  16tb  one  Bur- 
gan  commenced  an  action  against  the  said 
company  in  the  justice's  court  of  said  town- 
ship, in  which  a  writ  of  attachment  was  regu- 
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larly  taken  out  and  placed  In  the  hands  of  de- 
fendant for  service;  and  under  and  by  virtue 
of  this  writ  the  defendant  duly  levied  upon, 
attached,  and  took  into  his  possession  the  said 
six  tons  of  dried  fruit.  On  the  same  day  an- 
other action  was  commenced  by  one  Herron 
against  the  same  defendant,  and  In  the  same 
court;  but  It  does  not  appear  that  any  writ 
of  attachment  was  taken  out  and  served  in 
that  case.  Such  proceedings  were  thereafter 
had  In  each  of  said  actions  that  on  September 
23d  Judgment  was  duly  given,  made,  and  en- 
tered therein  in  favor  of  the  plaintiff  and 
against  the  defendant,— in  the  one  first  named 
for  the  sum  of  $09.24  and  costs  of  auit,  and 
in  the  other  for  the  sum  of  $22.35  and  costs 
of  suit.  Thereupon  writs  of  execution  upon 
said  Judgments  were  duly  Issued,  and  placed 
in  the  hands  of  defendant  for  service,  and 
thereunder,  on  the  same  day,  he  levied  upon 
and  took  into  his  possession  the  said  dried 
fruit.  Subsequently,  after  due  and  legal  no- 
tice, be  sold  at  public  auction  so  much  of  the 
same  as  was  necessary  to  satisfy  said  Judg- 
ments, costs,  and  expenses  of  sale.  On  Sep- 
tember 24th  the  creditors  of  the  Wah  Sang 
Yen  Company  filed  In  the  superior  coturt  of 
said  comity  their  petition,  praying  that  the 
aaid  company,  and  each  of  the  members  there- 
of, be  adjudged  and  declared  to  be  insolvent 
debtors  under  the  provisions  of  the  Insolvent 
act  of  1885.  A  receiver  was  thereupon  ap- 
pointed, and  on  October  14th  an  order  and  ad- 
judication was  duly  made  and  entered  In  said 
court,  whereby  the  said  company  as  a  co-part- 
nership, and  each  member  thereof,  were  ad- 
Judged  to  be  insolvent  debtors  within  the  true 
Intent  and  meaning  of  said  insolvent  act  On 
October  24th  the  plaintiff  herein  was  duly 
elected  assignee  of  the  said  insolvent  estate, 
and  two  days  later  he  qualified  as  such,  and 
the  clerk  of  the  said  court  duly  assigned  and 
conveyed  to  him  all  the  estate,  real  and  per- 
sonal, of  said  company  as  a  partnership,  and 
the  estate  of  each  of  the  members  thereof. 
On  November  4th,  plaintiff,  as  assignee,  de- 
manded from  defen Jant  possession  of  the  prop- 
erty described  in  the  complaint  as  a  portion  of 
the  property  of  said  estate,  but  defendant  re- 
fused to  deliver  up  the  same,  and  still  with- 
holds and  detains  It,  except  580  pounds,  which 
he  has  returned.  As  a  conclusion  of  law  from 
these  facts  the  court  found  that  the  plaintiff, 
as  assignee  of  the  estate  of  the  Wah  Sang 
Yen  Ciompany,  was  entitled  to  have  and  re- 
cover of  and  from  the  defendant  possession  of 
the  property  described  in  the  complaint,  to 
wit,  6  tons  of  dried  fruit,  less  580  pounds,  or 
the  sum  of  $213,  the  value  thereof,  in  ca»e  a 
delivery  could  not  be  had,  without  costs;  and 
Judgment  waa  accordingly  so  entered,  from 
which  the  defendant  appealed. 

Section  21  of  the  insolvent  act  of  1805  reads 
as  follows:  "As  soon  as  an  assignee  la  elect- 
ed or  appointed  and  qualified  the  clerk  of  the 
court  shall,  by  an  Instrument  under  his  band 
and  seal  of  the  court,  assign  and  convey  to  the 
assignee  all  the  estate,  real  and  personal,  of 


the  debtor,  with  all  bis  deeds,  books  and  pa- 
pers relating  thereto,  and  such  assignment 
shall  relate  back  to  the  commencement  of  the 
proceedings  in  insolvency,  and  shall  relate 
back  to  the  acts  upon  which  the  adjudication 
was  founded,  and  by  operation  of  law  shall 
vest  the  title  to  all  such  property  and  estate, 
both  real  and  personal,  in  the  assignee,  al- 
though the  same  be  then  attached  on  mesne 
process,  as  the  property  of  the  debtor,  and 
shall  dissolve  any  attachment  made  within 
one  month  next  preceding  the  commencement 
of  the  insolvency  proceedings.  Such  assign- 
ment shall  operate  to  vest  In  the  assignee  all 
of  the  estate  of  the  Insolvent  debtor  not  exempt 
by  law  from  execution.  Whenever  such  as- 
signment shall  dissolve  an  attachment  as  here- 
in provided.  It  shall  also  vacate  any  Judg- 
ment made  or  entered,  and  dissolve  and  set 
aside  any  execution  levied  in  any  action  or 
proceeding  against  the  debtor  commenced  sub- 
sequently to  the  action  in  which  the  attach- 
ment is  dissolved."  The  object  sought  to  be 
accomplished  by  this  statute  is  not  very  evi- 
dent, nor  does  its  language  very  clearly  ex- 
press the  Intention  of  the  legislature.  In  ad- 
dition to  providing  that  the  assignment  In  in- 
solvency shall  dissolve  any  attachment  "made'* 
within  one  month  next  preceding  the  com- 
mencement of  the  Insolvency  proceedings,  it 
provides  that  whenever  such  a  result  shall  fol- 
low the  assignment  shall  also  vacate  and  dis- 
solve any  Judgment  or  execution  entered  or 
levied  in  any  action  or  proceeding  against  the 
debtor  commenced  subsequently  to  the  action 
in  which  the  attachment  is  dlssolTed.  The 
dissolving  of  an  atiachment  is  the  condltton 
upon  which  the  insolvency  proceedings  can 
produce  any  effect  upon  a  Judgment  or  execu- 
tion. Two  things,  therefore,  must  occur  be- 
fore any  Judgment  is  vacated,  or  any  execu- 
tion Is  dissolved,  or  a  levy  thereunder  set 
aside,  viz.  an  attachment  must  have  been  dis- 
solved in  the  prior  action,  and  the  Judgment 
and  execution  must  have  been  liad  in  an  ac- 
tion commenced  subsequently  to  the  one  In 
which  the  attachment  was  dissolved.  If  an 
attachment  Issued  in  s(Mne  action  or  proceed- 
ing against  the  defendant  had  been  already 
dissolved  at  the  commencement  of  the  insol- 
vency proceeaings,  although  levied  within  30 
days  prior  thereto,  the  Judgment  and  execu- 
tion in  the  subsequent  action  would  not  be 
affected.  On  the  other  hand.  If  the  action  had 
been  commenced  more  than  a  year  before  the 
commencement  of  proceedings  in  insolvency, 
but  an  attachment  had  not  been  levied  until 
within  30  days  prior  thereto,  the  Judgment 
and  execution  In  the  subsequent  action  would 
have  been  vacated,  although  a  year  may  have 
elapsed  since  the  action  was  begun.  Under 
the  facts  presented  in  the  present  case  there  Is 
no  ground  for  the  application  of  the  foregoing 
section  of  the  insolvent  act.  Prior  to  the  com- 
mencement of  the  proceedings  in  Insolvency 
the  suit  of  Burgan  had  passed  into  Judgment, 
and  the  defendant  held  the  property  in  ques- 
tion by  virtue  of  a  levy  under  an  execution  la- 


Digitized  by 


Google 


5S3 


49  PACIFIC  SEPOHTEO. 


(Or. 


saed  apoD  that  judgmeDt  Tbe  attachment 
previously  ii-aiied  therein  was  no  longer  In  ex- 
istence, or  capable  of  being  dissolved,  and 
whatever  lien  or  claim  the  defendant  had  up- 
on the  property  was  by  virtue  of  the  execution. 
The  section  does  not  provide  for  dissolving  a 
Hen  existing  by  virtue  of  final  process,  except 
la  the  one  enumerated  instance.  In  the  al>- 
aence  of  any  statutory  provision,  a  levy  upon 
property  by  virtue  of  an  attachment  or  exe- 
cution creates  an  Interest  In  the  projierfy  supe- 
rior to  the  rights  of  the  assignee  In  insolvency, 
and  only  an  express  provision  to  that  eHect 
will  make  tbe  proceedings  in  insolvency  para- 
mount to  such  lien.  Vermont  Marble  Co.  v. 
Superior  Court  of  San  Francisco,  90  Cal.  579, 
34  Pnc.  32(1.  As  there  was  no  existing  attach- 
ment to  be  dissolved,  tbe  Judgment  and  execu- 
tion in  the  action  of  Herron  could  not  be  af- 
fected by  the  proceedings  in  insolvency.  The 
defendant,  therefore,  had  the  right,  as  .against 
the  claim  of  the  plaintifT,  to  retain  and  dispose 
ot  the  property  under  the  execution  by  virtue 
of  which  be  hod  taken  it,  and  the  judgment 
against  him  Is  erroneous.  Tbe  Judguicut  is 
reversed,  with  directions  to  tbe  superior  court 
to  enter  Judgment  upon  the  findings  In  favor 
of  the  defendant. 


(33  Or.  6S) 

STEMMEU  T.  SCOTTISn  UXION  &  NA- 
TIONAL IXS.  CO.  et  al. 
(Supreme  Court  of  Oregon.    July  2(3,  189T.) 
Appeal— Deposit  in  Coort  Bei-ow. 
Plaintiff  sued  to  net  aside  an  award  made 
br  eppriiisers  appointed  in  iiccor»l:inoe  with  the 
provisions  of  an  insurance  policy.    Jndgnient  was 
rendered   sustnining  award,   and   tbe   insurance 
company  dppositcd  the  amount  thereof  in  court. 
and  plaintiff  npponlcd.     HrU-,  ttint  a  motion   hv 
appellant  in  tlie  appi'il.ite  court  for  leave  to  wlili- 
draw  the  money  so  dt-ijosited  would  be  denied. 

Appeal  from  circuit  court,  Multnomah 
county;    L.  B.  Steams,  Judge. 

Action  by  Solomon  Stemmer  against  tbe 
Scottish  Union  &  National  Insurance  Com- 
pany and  otliers.  Judgment  for  defendants, 
and  plaintiff  appeals.  Motion  for  leave  to 
withdraw  money  on  deposit  in  the  court  be- 
low.   Denied, 

Thos.  O'Day  and  J.  W.  Wb.nlley,  for  appel- 
lant   Joseph  Simon,  for  appellees. 

PER  CURIAM.  This  Is  a  motion  by  plain- 
tilT  for  an  order  permitting  him  to  wltlnlraw 
certain  sums  of  money  doi)o.«ited  by  the  do- 
fend.ants  with  the  clerk  of  the  circuit  court 
of  Multnomah  county,  in  pursuance  of  a  de- 
cree rendered  against  them.  It  is  alio;rcd  in 
tbe  complaint  that  plaintiff,  having  bi-cn  en- 
gaged in  manufacturing  gloves  in  the  city  of 
Porf.and,  insured  his  stock  of  goods,  mate- 
rial, maciilnery,  tools,  etc.,  with  the  defend- 
ants, and,  while  the  pollclea  received  were 
in  force,  a  fire  occurred,  witliout  his  fault, 
de.si.sn,  or  procnreiuent,  in  consequence  of 
which  his  property  so  iii.>!U!(>cl.  wliicli  was 
Ihcu  of  the  value  of  $lt),OL'o.ul,  wus  ^'ailia.Iy 


destroyed,  thereby  entalllns  a  loss  of  $11,- 
741.67;  that  thereafter  tbe  agents  of  tbo 
defendants,  refusing  to  iiake  any  proper  of- 
fer to  settle  said  loss,  and  taking  advantage 
of  a  clause  contained  in  each  of  said  policies. 
Induced  tbe  plaintlS  to  agree  to  tbe  appoint- 
ment of  appraisers  to  adjust  the  same,  in 
pursuance  of  which  an  appraiser  was  nom- 
inated by  tbe  plaintiff,  and  another  by  the 
defendants,  and  these  persons  so  named  se- 
lected another,  who  was  not  Impartial  or  dis- 
interested, but  bad  theretofore  been  and  was 
In  the  habit  of  appraising  losses  by  tire  In 
which  the  defendant  companies  were  inter- 
ested; that  tbe  persons  so  selected  estimated 
the  value  of  the  property  insured  at  tbe  sum 
of  $13.0SS,  and  tbe  loss  on  the  stock  of  goods 
and  material  at  $3,213.  and  on  the  too'.s  and 
machinery  at  $528.  The  suit  was  instituted 
to  set  aside  the  award  of  the  appraisers,  and 
the  answer  of  defendants,  after  denying  tbe 
material  allegations  of  the  complaint,  avers 
that  plaintiff  caused  tbe  insured  property  to 
be  burned;  that  the  loss  thereby  occisioued 
did  not  exceed  the  sum  of  $3,213  on  tlie  slock 
of  goods  and  material,  and  the  additional 
sum  of  $528  to  the  machinery,  etc.;  and 
pray  that  the  said  submission  to  arbitration 
and  tbe  awards  made  by  the  appraisers  be 
decreed  valid  and  binding,  and  the  amount 
so  determined  by  the  appraisers  be  found  to 
be  the  loss  sustained  by  plaintiff  by  reason 
of  said  fire,  if  any  loss  he  has  sustained 
thereby;  and  for  further  re'.lef.  A  re|)ly  bav* 
Ing  put  in  issue  the  allegations  of  new  ma& 
ter  contained  in  the  answer,  a  trial  was  bad 
resulting  in  an  affirmance  of  the  award  made 
by  the  appraisers,  which  was  apportioned  lo 
the  defcnd.ant8  as  follows:  Scottish  Union  A 
National  Insurance  Couip.Tuy,  $723..''i0:  Prus- 
sian National  Insurance  Company,  $l,5C4.0.'i; 
Magdeburg  Fire  Insurance  Company,  $ii."i:j.- 
35;  Westchester  Fire  Insurance  Company, 
$793.20.  The  defendants  thereupon  dei>08it- 
ed  with  the  clerk  the  several  amounts  so 
found  to  be  due,  but  plaintiff,  refusing  to 
accept  tbe  same,  appeals  fi-om  the  decree 
thus  rendered,  and  moves  in  this  court  for  an 
order  permitting  him  to  withdraw  the  sums 
so  deposited,  without  prejudice  to  his  rijrht 
of  appeal.  It  has  been  held  in  this  state 
that  where  the  pleadings  admitted  a  certain 
amount  to  be  due  at  ail  events,  and  such  sum 
had  l>oen  vohintarily  tendered  or  paid  after 
judgment  or  decree,  the  amount  so  tendered 
or  paid  may  be  accepted  by  tlie  prevailiu;; 
party,  without  waiving  his  riglit  of  api)0.al: 
Construction  Co.  v.  O.N'eil,  24  Or.  Ot,  32 
I*.nc.  704.  "A  party,"  s.nys  Cockrell.  C.  J., 
in  Boien  v.  Cuniby  (Ark.)  14  S.  W.  920,  "ra.ny 
prosecute  his  appeal  from  a  jud,:;raont  partly 
in  his  favor,  and  partly  a>,'nlnst  him,  even 
after  accepting  tlie  l>onofit  awarded  him  by 
the  judgment,  provided  the  record  discloses 
that  what  ho  recovers  is  his  in  any  event; 
that  is,  whctlier  the  jud;;ment  be  reversed  or 
atlivnied.  But  he  waives  his  right  to  an  ap- 
peal by  accexjUnj;  a  benefit  which  la  lucutt- 
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sistent  with  the  claim  of  right  he  seeks  to  es- 
tablish by  the  appeal."  See.  also,  2  Beach, 
Mod.  Eq.  Prae.  J  920,  and  notes.  The  plain- 
tiff, realizing  the  force  of  the  rule  announced 
In  these  oases,  and  that  his  receipt  for  the 
moneys  so  deposited  would  be  tantamount  to 
an  affirmance  on  his  part  of  the  award  which 
he  seeks  to  set  aside,  refused  to  accept  the 
amount  so  decreed  by  the  court.  The  ettect 
of  granting  plaintlfTs  motion  would  b«  a 
practical  affirmance  of  the  decree  appealea 
from,  without  a  hearing  on  the  merits;  and, 
since  he  has  refused  to  withdraw  the  money 
for  fear  of  the  consequences  on  the  right  to 
maintain  the  appeal,  we,  without  attempting 
to  pass  upon  the  Issues  made  by  the  plead- 
ings, must  also  decline  to  make  the  order 
requested,  for  fear  our  act  might  be  con- 
strued as  legislating  In  the  Interest  of  the 
future  conduct  of  the  parties.  Instead  of  ap- 
plying the  law  to  their  past  transactions. 
The  motion  must  therefore  be  denied,  and  It 
is  so  ordered. 


FOWLER  r.  FOWLER. 

(Supreme  Court  of  Oregon.    July  26,  1897.) 

HusBiNS  ASD  Wife— Skpakatiok— Liability  o» 
Hpsband  for  Wipb'8  Sdppobt. 

In  a  proceeding  under  Laws  1889,  p.  92, 
to  compel  a  husband  to  contribute  to  his  wife's 
support,  the  wife,  if  liviug  apart  from  her  huB- 
Irand.  must  allege  and  prove  that  the  separation 
is  without  her  fault,  and  that  he  1ms,  without 
just  cause,  neglected  or  refused  to  support  her. 

On  rehearing.     Reversed. 

For  original  opinion,  see  48  Pac.  692. 

BBAN,  J.  The  statement  in  the  original 
opinion,  that  the  record  affirmatively  shows 
that  all  the  testimony  in  the  case  is  not  here 
is  an  error  Into  which  the  court  was  led  by 
a  statement  of  one  of  the  counsel,  made  at  the 
opening  of  the  hearing,  and  noted  by  the 
stenographer.  From  the  certificate  of  the 
trial  Judge,  however,  to  which  our  attention 
has  been  called  by  this  i)etltlon,  it  appears 
that  the  record  before  us  does  contain  "all 
the  evidence  in  the  case,"  and  It  will  there- 
fore be  necessary  to  ascertain  whether  it  Is 
sufficient  to  support  the  order.  The  act  of 
the  legislature  upon  wblcli  the  proceeding  is 
based  provides  "that  it  shall  be  lawful  for 
any  married  woman  to  apply  to  the  circuit 
court  of  the  county  in  which  she  resides  for 
an  order  upon  her  husband  to  provide  for  her 
hupport  and  the  support  of  her  minor  children, 
Jf  any,  by  said  hnsbaud  llvitig  with  her."  and 
that  "If  it  shall  appear  to  the  court,  after  hear- 
ing the  parties,  tliat  said  husband  is  able  to 
support  or  contribute  to  the  support  of  his 
wife  and  said  children.  If  any,  and  that  he 
neglects  or  refuses  to  perform  his  duty  In 
that  respect,"  it  shall  have  power  to  make 
such  decree  as  to  her  support    as  shall  be 


equitable,  in  view  of  the  circumstances  of 
both  parUes.     Laws  1889,  p.  92. 

In  her  petition  the  plaintiff  avers  that  she 
Is  living  separate  and  apart  from  defenilant, 
and  that  such  separation  is  without  fault  on 
her  part ;  and  this  was  a  material  Issue  In  the 
case.  To  entitle  a  wife  living  separate  and 
apart  from  her  husband  to  prevail  in  a  pro- 
ceeding under  this  statute,  she  must  not  only 
allege,  but  she  must  show  by  competent  evi- 
dence, that  the  separation  is  without  her  fault, 
and  that  the  husband  has,  without  just  cause, 
neglected  or  refused  to  support  her.  The 
statute  was  not  designed  to  change  the  rule 
of  the  common  law  as  to  the  liability  of  the 
husband  for  the  support  of  his  wife  living 
apart  from  him.  It  was  Intended  to  give  her 
a  remedy  directly  against  him,  Instead  of  hav- 
ing It  worked  out  through  some  third  person, 
as  it  had  to  be  at  common  Ir.w.  But  it  Is  only 
in  cases  where  the  husband  could  be  compelled 
at  common  law  to  pay  for  necessaries  furnish- 
ed his  wife,  living  separate  and  apart  from 
him,  that  she  Is  entitled  to  an  order  for  sup- 
port under  this  statute.  In  either  Instance 
she  must  have  a  Just  cause  for  the  separation. 
The  husband's  duty  to  support  his  wife  is  con- 
ditioned upon  her  not  breaking  up  the  mari- 
tal relation  without  his  fault  or  consent,  and 
therefore.  If  she  Is  living  separate  and  apart 
from  hhn,  she  must  allege  and  prove  that  the 
estrangement  Is  without  her  fault,  before  she 
can  compel  him  to  contribute  to  her  support, 
under  the  provisions  of  the  statute.  Blsh. 
Mar.  &  Div.  {{  1223,  1228;  Welgand  v.  Wel- 
gand,  41  N.  J.  Eq.  202,  3  Atl.  699;  Anderson 
V.  Anderson,  45  111.  App.  168;  Jenkins  v. 
Jenkins,  104  111.  134;  People  v.  Naehr,  30 
Hun.  461.  Now,  In  this  case  there  is  not  a 
particle  of  evidence  In  the  record  showing 
or  tending  to  show  that  the  petitioner  Is  Jus- 
tified In  living  apart  from  her  husband.  It 
appears  therefrom  that  she  and  her  husband 
were  married  September  24,  1874,  and  still 
are  husband  and  wife,  and  have  no  children; 
that,  since  the  hearing  on  a  former  petition 
for  support  filed  by  the  plaintiff,  the  defend- 
ant has  not  requested  the  plaintiff  to  live  with 
him,  and  has  made  no  provision  for  her  sup- 
port or  maintenance,  although  requested  to  do 
so;  that  she  has  no  means  of  support,  and  Is 
unable  to  work.  And  this  Is  the  substance 
of  all  the  evidence  In  the  case,  and  wholly 
fails  to  show  that  the  separation  is  without 
the  fault  of  the  petitioner.  It  is  true,  the 
court  finds  that  she  is  without  fault,  but  this 
finding  is  not  supiwrted  by  the  evidence;  and 
whatever  knowledge  or  Information  the  court 
may  have  had  In  relation  to  that  matter,  de- 
rived from  evidence  produced  In  former  pro- 
ceedings between  these  same  parties,  could 
not  be  used  to  support  Uie  Judsment  or  order 
In  this  particular  case,  unless  In  some  way 
made  a  part  of  this  record.  It  follows  from 
what  has  been  said  that  the  order  from  which 
this  appeal  is  taken  is  erroneous,  and  must 
be  reversed. 
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DODGE  T.  BIRKENFELD. 
(Snpi«me  Court  ot  Montana.  July  10,  1897.) 
HoiiTOAOBs— Payment  to  Aoekt. 
Where  a  note  secured  by  mortpiKe  is  as- 
signed by  a  mortgagee,  and  payment  by  the  mort- 
gagor, without  knowledKe  of  the  asHignment,  is 
made  *o  one  whom  ne  believes  to  be  the  agent 
of  the  original  mortgagee,  before  the  mortgiige  is 
due,  and  without  production  of  the  note  or  mort- 
gage by  such  agent,  it  is  not  binding  on  the  as- 
signee of  the  mortgage,  whore  neitlier  tlic  origi- 
nal mortgagee  nor  the  agent  to  whom  payment  is 
made  is  shown  to  be  the  agent  of  such  assignee. 

.Vppeal  from  district  court,  Lewis  and  Clarke 
("ounty;   H.  R.  Buck,  Judge. 

The  plaintiff,  Elizabeth  Dodge,  sued  the  de- 
fendant, A.  Birkenfeld,  to  recover  the  amount 
of  a  promissory  note,  dated  at  Helena,  Mont., 
October  6,  1890,  and  due  October  6,  1893, 
made  by  George  H.  Pew,  in  favor  of  M.  Holies 
&  Co.,  and  interest  thereon,  and  for  Judgment 
In  foreclosure  of  a  mortgage  given  by  said 
George  H.  Pew  and  wife  to  M.  BoUes  &  Co., 
and  assigned  to  plaintiff.  The  defen^lant  Bir- 
kenfeld, answered,  pleading  payment  and  sat- 
isfaction, and  setting  forth  that  be  had  pur- 
chased the  mortgaged  premises  on  November 
1,  1890,  and  received  a  deed  therefor  from 
Pew  and  wife;  that  he  notified  Wallace  & 
Thomburgh,  of  Helena,  agents  of  the  owner, 
and  holder  of  said  note  and  mortgage,  of  his 
purchase  of  the  property,  and  on  April  14, 
1891,  paid  to  said  Wallace  &  Thornburgh, 
agents  as  aforesaid,  the  whole  amount  due  on 
said  note  and  mortgage,  and  that  at  the  time 
of  said  imyment  BoUes  &  Co.  appeared  to  be 
the  owners  of  the  mortgage;  that  Wallace  & 
Thornburgh  gave  to  defendant  a  receipt  for 
the  amount  of  lils  payment,  and  sub8e(]nent]y, 
on  July  18,  1891,  as  agents  of  BoUes  &  Co., 
Wallace  &  Thornburgh  placed  on  record  a 
duly-executed  satisfaction  of  the  Pew  mort- 
gage. In  reply  to  defendant's  answer,  plain- 
tiff denied  payment,  and  alleged  that  the  satis- 
faction of  the  mortgage  was  a  forgery.  Ujwn 
the  trial  the  court  refused  to  submit  to  the 
jury  the  testimony  Introduced  by  the  defend- 
ant, offered  to  show  that  BoUes  &  Co.  were  the 
agents  of  the  plaintiff  in  relation  to  the  mort- 
gage and  note,  and  that  Wallace  &  Thorn- 
burgh were  their  subagents,  on  the  ground 
of  the  insufllclency  thereof.  Judgment  was 
entered  in  favor  of  the  plaintiff.  Defendant 
moved  for  a  new  trial,  which  was  denied  him; 
and  from  the  order  denying  the  same,  and 
from  the  Judgment,  defendant  appeals.  Af- 
firmed. 

A.  C.  Botkin  and  yi.  Bullard,  for  appellant 
Arthur  J.  Craven,  for  respondent. 

PER  CURIAM.  It  appears  from  the  testi- 
mony that  the  plaintiff,  Mrs.  Dodge,  a  resi- 
dent of  Kssox,  Mass.,  on  Maivh  5,  1891,  b.night 
the  note  and  mortgage  sued  on,  from  M.  BoUes 
&  Co.,  of  Boston,  for  Jl.itK),  and  on  that  day 
received  a  formal  written  assignment  of  said 
note  and  mortgage,  all  of  which  were  deliv- 
ered to  her  by  BoUes  &  Co.     Mrs.  Dodge  de- 


posed that  the  note,  mortgage,  and  an  Interest 
coupon  therewith  were  actually  In  her  posses- 
sion from  the  day  she  Ixiught  them  untU  some 
time  in  April,  1893,  when  she  sent  them  to 
BoUes  &  Co.,  to  be  by  them  forwarded  to 
Helena,  Mont.,  for  collection.  After  BoUes  & 
Co.  transmitted  the  papers  to  Helena,  Mrs. 
Dodge  communicated  directly  with  her  coun- 
sel In  that  city.  She  knew  nothing  of  Wal- 
lace &  Thomburgh,  and  had  no  knowledge  of 
any  attempted  satisfaction  of  the  mortgage  In 
Montana.  The  record  also  shows  that  in  No- 
vember, 1890,  the  defendant.  Birkenfeld,  pur- 
chased from  one  Pew  and  wife  the  real  estate 
described  in  the  mortgage  Involved,  and  re- 
ceived a  deed  therefor.  Mr.  Birkenfeld  notified 
Walbice  &  Thornburgh,  whom  he  honestly  be 
Ueved  were  the  agents  of  the  owner  and  bold- 
er of  the  Pew  mortgage  and  note,  of  his  pur- 
chase; and  on  AprU  14,  1891,  he  paid  Wal- 
lace &  Thornburgh  the  whole  amount  of  the 
Pew  note  and  mortgage.  Intending  to  free  the 
property  of  the  mortgage  lien,  which  at  that 
time  appeared  to  be  owned  by  M.  BoIIes  & 
Co.  Wallace  &  Thomburgh  gave  Birkenfeld  a 
receipt  for  his  money,  and  on  July  18,  1801. 
delivered  to  him  a  written  satisfaction  of  the 
mortgage,  signed  by  BoUes  &  Co. 

The  jwlnt  Involved  was  whether  payment 
by  Birkenfeld  to  WaUace  &  Thomburgh  waa 
payment  to  plaintiff.  The  court  directed  the 
order  of  proof,  and  required  the  appellant  to 
first  produce  his  evidence  tending  to  prove 
that  M.  Bolles  &  Co.  were  the  agents  of  plain- 
tiff and  respondent,  before  presenting  evidence 
of  any  agency  between  M.  Bolles  &  Co.  and 
WalUice  &  Thornburgh.  This  ruUng  was  evi- 
dently made  to  simplify  the  conduct  of  tht 
trial,  for  plainly.  If  the  evidence  to  prove  that 
Bolles  &  Co.  were  plalntlfTs  agents  was  not 
sufficient  to  go  to  the  Jury,  testimony  tending 
to  show  an  agency  between  Wallace  &  Thom- 
burgh and  Bolles  &  Co.  was  immaterial  and  ot 
no  cons"qiience  at  all.  The  case  was  according- 
ly tried  upon  the  foregoing  theory,  and,  without 
reciting  the  testimony  offered,  we  think  It  was 
coiTectly  deternUned  that  the  defendant  had 
failed  to  present  any  evidence  from  which  a 
Jury  could  reasonably  Infer  that  BoUes  &  Co. 
were  plalntlfTs  agents,  either  to  receive  pay- 
ment of  the  note  or  to  accept  from  Birkenfeld 
or  any  one  else  the  amount  due  by  Pew  two 
years  and  a  half  prior  to  the  date  of  the  ma- 
turity of  the  note.  As  we  have  said,  the  re- 
lations that  existed  between  WaUace  &  Thom- 
burgh and  BoUes  &  Co.  did  not  affect  Mrs. 
Dodge,  for  they  were  not  her  agents,  except, 
possibly,  to  transmit  the  papers  to  Montana  for 
coUectlon.  but  with  no  other  power  at  all.  The 
note  to  secure  payment  of  which  the  mortgage 
was  given  was  negotiable  paper,  subject  to 
transfer  lK>fore  maturity.  The  mortgage  fol- 
lowed the  note.  It  therefore  made  no  differ- 
ence whether  or  not  the  assignment  of  the  note 
by  Bolles  &  Co.  to  Mrs.  Dodge  was  on  record. 

The  case  Is  easily  decided  by  the  controUlng 
principle  that  a  pereon  dealing  with  one  who 
assumes  to  be  the  agent  of  another  Is  bound 
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to  ascertain  the  scope  of  such  peraon'B  aatbor- 
Ity;  otherwise,  he  acts  at  his  peril.  Mr.  Blr- 
kenfeld  dealt  with  Wallace  &  Thornburgb  at 
his  own  risk.  It  was  a  most  Incautious  act 
for  him  to  pay  them  the  amount  of  the  note 
not  yet  due,  without  demanding  of  and  receiv- 
ing at  their  hands  the  note  itself,  all  on  the 
Assumption  that  they  were  the  agents  of  the 
owners  of  the  paper.  In  Smith  v.  Kidd,  C8 
N.  Y.  130,  It  was  said  by  the  court:  "If  money 
be  due  on  a  written  security,  it  is  the  duty 
of  the  debtor,  if  he  pays  to  an  agent,  to  see 
that  the  person  to  whom  he  pays  it  is  in  po» 
session  of  the  security;  for,  though  the  mon- 
^y  may  have  been  advanced  through  the  medi- 
um of  an  agent,  yet,  if  the  security  do  not 
remain  In  his  possession,  a  payment  to  him 
will  not  discharge  the  debtor."  The  case  is 
one  of  considerable  hardship  upon  Mr.  Blrken- 
feld,  who  must  pay  over  again;  but,  for  au.;ht 
that  appears  in  the  record.  It  might  be  much 
more  of  a  hardship  to  deny  to  Mrs.  Dodge  her 
right  to  recover  the  money  she  paid  for  the 
mortgage.  Both  principal  parties  are  inno- 
•cent.  The  only  difTerence  in  their  respective 
attitudes  before  the  court  is  that  Mrs.  Dodge 
was  not  impi-udent  In  the  management  of  her 
Interests,  while  Mr.  Blrkenfeld  was  in  his. 
Under  the  circumstances  of  the  case,  the  law 
Is  that  defendant  should  lose  by  the  imfaith- 
fulness  of  Wallace  &  Thornburgb,  rather  than 
that  plnintlff  should.  We  find  no  error  in  the 
record,  and  must  ailirm  the  Judgment,  Af- 
firmed. 

BUCK,  J.,  dlsquallHed. 


KDWARDS  T.  SPALDING  et  al. 

{Supreme  Court  of  Montana.     Jul.v  10,   1887.) 

On  petition  for  rehearing.    Denied. 
For  former  opinion,  see  49  Pac.  443. 

PER  CURIAM.  Counsel  for  appellant,  in 
the  petition  for  rehearing  in  this  case,  insist 
that  the  court  erred  In  the  opinion  hereto- 
fore delivered  in  holding  that  the  lease  in 
controversy  was  partnership  property  of  the 
firm  of  the  N.  Dysinger  Company,  and  that 
we  erred  also  in  holding  that  the  appellant 
could  not  Invoke  the  statute  of  frauds  as  a 
defense  to  this  action.  It  is  clear  from  a 
consideration  of  the  petition  that  counsel  dif- 
fer from  tlie  court  as  to  the  facts  relating  to 
those  issues,  as  well  as  the  law  applicable 
thereto.  We  are  given  no  good  reason  in  the 
petition  why  we  should  change  our  views  on 
these  matters,  as  expressed  in  our  opinion. 

Counsel  further  insist  that  we  are  wrong 
In  saying  in  the  opinion  that  "tliere  is  no  al- 
legation In  the  special  defense  that  plalntift 
n<-cepted  appellant's  assigns  as  her  tenants." 
When  this  language  Is  considered  and  con- 
strued in  connection  with  the  language  of 
the  opinion  immediately  preceding  it,  there 
will  be  left  no  room  for  mtsuuderatandlng 


what  the  court  meant,  and  In  substance  said, 
—that  there  was  no  direct  or  positive  allega- 
tion of  release  pleaded,  or  any  facts  stated 
that  would  in  law  amount  to  a  release.  The 
release  is  alleged  as  resulting  from  giving 
notice  to  pay  rent,  and  accepting  the  same, 
by  plaintiff  from  appellant's  assigns.  This 
alone  does  not,  in  our  Judgment,  amount  to 
a  release,  or  constitute  in  law  a  sufficient  al- 
legation of  release.  We  are  clearly  of  the 
opinion  that  the  ca.se  was  rightly  determined 
on  its  merits.  The  petition  for  rehearing  is 
denied. 


RAMSDELIi  V.  CLARK. 

(Supreme  Court  of  Montana.     July  10,  1897.) 

Nbw  Triai. — Sepakate  Causie^  or  Action— Re- 
CBiPT  IN  Full— BUKDEN  oic  Pkoof— Pavmest. 

1.  A  complaint  averriDi;  thtit  defendant  had 
leased  a  certain  mine  from  plnintiff,  nnil  alk'giufi. 
as  a  first  breach,  that  defondnnt  had  worked  tho 
mine  for  sir  mouths,  but  had  failed  to  pay  over 
half  of  the  net  proceeds,  as  provided  by  the  lease, 
and,  as  the  second  breach,  that  he  had  failed  to 
work  the  mine  in  a  workmanlike  and  substantial 
nujnner,  and,  as  the  third  breach,  that  defendants 
had  failed  to  work  the  mine  at  all  after  six 
months,  sets  forth  three  distinct  causes  of  action. 

2.  Where  a  complaint  sets  fortli  three  distinct 
eauKOR  of  action,  and  the  issues  have  not  been 
blen<lrd,  a  new  triai  can  be  granted  only  as  to 
tliose  issues  which  have  been  Improperly  tried, 
under  section  1170,  Code  Civ.  Proc.  1895,  defin- 
ing a  new  trial  to  be  a  re-examination  of  an  issue 
of  fact  in  the  same  court  after  a  trial. 

3.  Where,  in  an  action  on  a  lease,  defendant 
introduced  a  receipt  of  "payment  in  full,"  under 
the  lease,  and  it  is  not  denied  that  plaintiff  receiv- 
ed the  money  specified  therein,  defeniinnt  estab- 
lished a  prima  facie  defense,  and  the  burden  was 
on  plaintiff  to  destroy  the  effects  of  the  receipt. 

4.  Where,  in  an  action  for  rent,  defendant 
pleads  that  the  lease  has  been  modified,  and  aUo 
introduces  a  receipt  in  full  of  all  claims  under  the 
lease,  whether  it  was  evidence  of  a  settlement 
under  the  original  lease  or  of  the  lease  alleged 
to  have  been  modified  is  immateri.-il,  where  the 
terms  of  the  lease  are  not  contradicted. 

5.  Where,  in  an  action  for  damages  for  failure 
to  work  a  mine  under  the  terms  of  a  lease,  there 
was  no  evidence  of  damage,  and  the  jury  were 
instructed  that,  if  the^  found  for  plaintiff,  they 
could  only  assess  nommal  damages,  no  new  trial 
should  be  granted  on  a  finding  for  defendant. 

Appeal  from  district  court.  Silver  Bow 
coimty;  John  J.  McIIatton,  Judge. 

Action  by  Joseph  Ramsdell,  In  his  own 
right  and  as  administrator  of  the  estate  of 
(.'larissa  Ramsdell,  deceased,  against  Wil- 
liam A.  Clark.  Verdict  for  plaintiff.  From 
an  order  granting  a  new  trial,  defendant  ap- 
peals.     Modified. 

This  action  was  upon  a  lease  entered  into 
between  tlie  respondent  (plaintiff  below)  and 
appellant  (defendant  below),  on  October  20, 
1887.  Under  the  terms  of  the  lea.se,  defendant 
was  to  take  possession  of  a  certain  mine,  sit- 
uated in  Silver  Bow  county,  and  to  work  and 
mine  the  same  in  "a  good,  workmanlike,  and 
substantial  manner,  and  to  the  best  advan- 
tage," forone  year,  unless  henegotiated  asale 
of  the  said  property  within  that  period.  He 
was  to  "reduce  and  smelt  the  ore  therefrom. 
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and  concentrate  the  Bame,"  at  his  own  ex- 
pense, and  sell  the  products,  and,  after  de- 
ducting all  expenses,  he  was  to  pay  one-half 
the  net  proceeds  to  the  plaintiff.  Defend- 
ant took  possession  of  the  mine  on  the  day 
of  the  execution  of  the  lease,  but  worked 
the  same  for  a  period  of  six  months  only. 
Plaintiff  instituted  an  action  against  de- 
ft-ndant  in  the  district  court  of  Sliver  Bow 
county  on  January  30,  1802.  The  complaint 
alleged  three  breaches  of  the  covenants  con- 
tained in  the  lease.  As  the  first  breach  It 
aven-ed  that  defendant  had  worked  the  mine 
for  six  months,  but  had  failed  to  pay  over  to 
plaintiff  one-half  of  the  net  proceeds  realiz- 
ed from  the  ores  extracted.  As  a  second 
breach  it  alleged  that  defendant  had  failed 
to  work  the  mine  in  a  good,  workmanlike, 
and  substantial  manner  during  said  six 
months,  to  the  damage  of  plaintiff  in  a  cer- 
tain sum.  The  third  breach  set  forth  was 
that  the  defendant  had  failed  to  work  the 
mine  at  all  after  the  expiration  of  said  six 
months,  to  the  damage  of  plaintiff  in  a  cer- 
tain sum.  The  defendant  answered  the 
complaiut,  denying  certain  of  the  allegations 
therein.  He  also  averred  that  the  terms  of 
the  lease  had  been  modified  as  to  account- 
ing in  respect  to  concentrates.  As  a  de- 
fense to  the  first  breach.  It  was  alleged  that 
an  accounting  had  been  had  with  plaintiff 
under  the  lease,  as  modlfled  on  July  10,  1888, 
and  that  he  (plaintiff)  had  been  paid,  and 
had  accepted,  in  full  settlement  of  his  claims, 
what  was  found  to  be  due  him.  A  replica- 
tion was  Interposed,  which,  among  other  de- 
nials, set  forth  that  there  had  never  been  an 
accounting,  and  that  the  plaintiff  had  never 
been  paid,  and  had  never  accepted,  any  sum 
in  full  settlement  for  what  was  due  him  by 
reaeou  of  the  first  breach  of  the  lease.  The 
case  was  tried  to  a  Jury.  Upon  the  trial  the 
defendant  Introduced  In  evidence  the  follow- 
ing receipt:  "Dec.  6,  '94.  G.  H.  M.  Oflice 
of  W.  A.  Clark,  Butte,  Montana,  7-10,  1888. 
Received  of  Ramsdell  Parrott  lease,  at  the 
hands  of  W.  A.  Clark,  five  hundred  and  sixty 
and  'Vioo  dollars,  payment  in  full  for  bal- 
ance of  royalty  on  ore  and  supplies.  $5C0.70. 
[SignedJ  Joseph  Ramsdell."  The  Jury  re- 
turned a  verdict  In  favor  of  defendant.  A 
motion  was  made  for  a  new  trial,  which  was 
granted.  The  appeal  Is  from  the  order  grant- 
ing the  motion  for  a  new  trial. 

Corbett  &  WeUcome,  for  appellant.  J.  W. 
Cotter  and  Wm.  Scallon,  for  respondent. 

BUCK,  J.  (after  stating  the  facts).  The 
appellant  concedes  that  there  was  no  error  in 
the  order  of  tiie  lower  court  granting  a  new 
trial  so  far  as  the  second  alleged  breach  of 
the  lease  Is  conoenied,  because  the  eviilenoe 
was  conflicting  on  that  branch  of  the  case. 
He  objects,  however,  to  the  alleged  order  in 
80  far  as  it  gr.ints  a  new  trial  as  to  the  first 
and  third  breaches  of  the  lease.  Does  the 
complaint  contain  more  than  one  cau.'^e  of  ac- 
tion?   We  are  of  the  opinion  that  three  sep- 


arate causes  of  action  are  set  forth  by  plain- 
tiff in  his  complaint  It  is  true  each  is  con- 
nected with  the  same  contract,  but  each  dif- 
fers essentially  from  the  other  two.  Can  a 
new  trial  be  granted  as  to  one  or  more  of  sev- 
eral  causes  of  action  Included  and  tried  in 
the  same  snitT  We  are  of  the  ophilon  that 
this  can  be  done  where,  as  in  this  case,  the 
issues  have  not  been  blended,  and  each  cause 
of  action  remains  distinguishable  and  separa- 
ble even  after  verdict  Section  295,  dlv.  1, 
Comp.  St  1887,  and  sectlco  1170,  CSode  Civ. 
Proc.  1895,  define  a  new  trial  to  be  "a  re-ex- 
amlnation  of  an  Issue  of  fact  In  the  same 
court  after  a  trial  and  decision  by  a  Jury, 
court  or  referees."  The  case  of  Town  Co.  v. 
Neale  (Cta)  20  Pac  372,  lays  down  this  rule 
under  an  identical  statute.  See,  also.  Lake 
V.  Bender,  18  Nev.  361,  4  Pac.  7U,  and  i  Pac. 
74.  Where  the  issue  or  issues  In  one  cause  of 
action  have  been  properly  tried,  and  those  In 
another  cause  of  action  In  the  same  suit  have 
been  improperly  tried,  it  Is  the  duty  of  the  trial 
court.  In  passing  upon  a  motion  for  a  new  trial, 
to  grant  it  only  as  to  those  Issues  which  have 
been  Improperly  tried,  where  this  can  be  done 
readily,  and  without  confusion  resulting  upon 
the  retrial. 

Did  the  lower  court  err  in  granting  a  new 
trial  as  to  the  first  cause  of  action  set  forth 
In  plaintiff's  complaint?  In  this  connection  It 
tiecomes  necessary  to  investigate  the  law  as 
to  the  force  and  effect  of  a  receipt  for  mon- 
ey paid.  Parsons,  in  his  work  on  Contracts 
(8th  Ed.,  1893,  vtJ.  2,  p.  671),  says:  "A  re- 
ceipt for  money  is  peculiarly  open  to  evidence. 
It  Is  only  prima  facie  evidence  either  that  the 
sum  stated  has  been  paid,  or  that  any  sum 
whatever  was  paid.  It  is  hi  fact  not  regard- 
ed as  a  contract,  and  hardly  as  an  Instrument 
at  all,  and  has  but  Uttle  more  force  than  the 
oral  admission  of  the  party  receiving.  But 
this  Is  true  only  of  a  simple  receipt  it  often 
happens  that  a  paper  which  contains  a  re- 
ceipt, or  recites  the  receiving  of  money  or  of 
goods,  contains  also  terms,  conditions,  and 
agreements  or  assignments.  Such  an  instru- 
ment, as  to  everything  but  the  receipt,  is  no 
more  to  be  affected  by  extrinsic  evi''enpe 
than  If  it  did  not  contain  the  receipt;  but,  as 
to  the  receipt  Itself,  It  may  be  varied  or  con- 
tradicted by  extrinsic  testimony  in  the  same 
manner  as  If  it  contained  nothing  else."  Bish- 
op expresses  a  similar  view  In  his  book  on 
Contracts  (Enlarged  Ed.,  1887,  {  17(5).  From 
general  expressions  as  to  the  rules  govern- 
ing a  receipt  in  many  opinions.  It  would  seem 
that  some  of  the  courts  have  overlooked  tliis 
dual  character  of  which  a  receipt  is  capable. 
Thus,  It  Is  frequently  asserted  a  receipt  is  not 
a  contract;  a  receipt  for  money  Is  only  prima 
facie  evidence  of  the  truth  of  the  statcmonts 
theren  contained;  the  signer  of  a  rcceli.r 
Is  not  estopped  by  It;  and  no  quallficatiou  is 
supge.'ited  or  distinction  expressed  as  to  any 
contractual  feature  it  may  possess.  This  nat- 
urally gives  rise  to  confusion  on  the  subject. 
We  shall  quote  from  some  of  the  opmiouB 
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which  have  discuftsed  the  law  porta  iulng  to 
receipts,  particularly  as  to  what  rocilals  there- 
in may  be  varied  or  controlled  by  extrinsic 
evidence. 

In  Uyan  v.  Ward,  48  N.  Y.  20i,  Hunt,  C, 
in  his  opinion,  says:  "There  is  but  a  single 
Question  of  law  in  the  case.  During  the  Ue- 
Uvery  of  the  hides,  payments  for  them  were 
usually  made  weeldy.  On  several  of  these 
occasions,  receipts  were  given  for  the  precise 
amounts  paid,  which  were  expressed  to  be  in 
full  for  the  hides.  In  fact,  the  payment  was 
not  in  full,  but  a  further  sum  was  then  due. 
This  was  known  to  the  plaintiff.  There  was 
no  error,  and  there  was  no  fraud.  Is  the 
plaintiff  cut  off  by  these  receipts  from  now 
recovering  the  balance  actually  due  him?" 
Ue  answers  tiic  question  emphatically  in  the 
negative.  Procci'dlng  in  a  subsequent  part 
of  the  opinion,  he  says:  "The  cases  in  which 
a  receipt  has  been  held  to  be  conclusive  up- 
on the  party  giving  it  will  be  found  to  be  casus 
where  the  claims  or  aocoimts  were  in  dispute, 
and  a  compromise  was  agreed  uixin,  or  where  a 
receipt  was  given  for  unll(|uldatpd  daimiges." 
Karl,  C,  in  his  opinion  in  the  same  case,  says: 
"It  has  long  been  settled  in  this  state  tltat  a 
receipt  famishes  mere  prima  facie  evidence  of 
the  f.icts  stated  therein,  and  that  it  may  he  con- 
troverted or  exi>laiuetl  by  ijarol  evldenci'.  [Cit- 
ing autlioritles.]  This  grows  out  of  the  fact 
that  a  receipt  is  not  a  contract.  It  Is  a  mere 
declaration  or  admission  in  writing.  Where 
a  contract  is  emb<Miied  in  the  receipt,  tlicn,  so 
far  as  the  receipt  contains  a  contract,  it  can- 
not be  controverted  or  explained  by  parol.  It 
has  never  been  intimated  in  any  case  in  tills 
state  that  It  made  any  difference  whether  tlie 
receipt  was  for  a  specified  sum  of  money  or  in 
full.  The  same  rule  applies,  and  no  reason 
is  apparent  why  it  should  not.  A  receipt  for 
a  specified  sum  of  money  contains  a  declara- 
tion Uiat  so  much  has  lieen  paid  upon  account 
or  for  a  particular  puriwse.  A  receipt  in  full 
contains  a  declaration  that  a  certain  sum  has 
been  paid  in  full  of  all  claims  of  a  certain 
kind  fx  of  all  demands.  Neither  kind  of  re- 
ceipt emlHKlles  any  contract.  Both  furnish 
only  prima  facie  evidence,  and  are  valuable 
only  as  such.  Both  are  equally  open  to  ex- 
planation or  contradiction." 

In  Coon  T.  Knap,  8  X.  Y.  402.  tlie  receipt 
under  consideration  was  as  follows:  "Ue- 
ceived,  Brookfield,  July  11th,  1840.  of  Wm. 
D.  Knap,  $40.00,  in  full  for  damage  done  us 
by  the  stage  accident  of  the  13th  of  .Tune 
last."  The  actual  payment  of  the  ^0  men- 
tioned In  this  receipt  was  not  questioned. 
There  was  no  mistake  or  fraud  pleaded  as  to 
the  obtaining  of  the  receipt.  The  court  held 
that  It  was  a  contract  in  the  nature  of  a  re- 
lease, the  terms  of  which  could  not  be  varied 
by  parol  evidence. 

In  Goodwin  v.  Goodwin.  59  N.  II.  MH,  tiie 
recoli>t  was  as  follows:  "In  the  Matter  of 
the  I'roof  of  the  Will  of  Ellsha  (Jooilwln,  .Tr, 
In  consideration  of  twenty -live  hundred  dol- 
lars to  me  paid  by  Murtiia  A.  Goodwin,  ex- 
40  P.-38 


ecutrix  of  said  will,  I  hereby  waive  all  right 
to  contest  said  will  or  the  proof  thereof,  and 
all  claim  I  have  or  miglit  have  as  heir  of 
said  deceased.  [Signed]  Ellsha  Goodwin." 
The  court  held,  after  discussing  the  distinc- 
tion between  a  receipt  regarded  as  a  con- 
tract and  as  a  more  acknowledgment:  "The 
writing  before  us.  denomimited  a  'receli)t.' 
partakes  of  this  double  nature:  In  so  far  as 
It  may  be  regarded  as  a  receipt,  it  is  cai)ab;e 
of  explanation  and  contradiction  with  re- 
gard to  any  fact  erroneou.sly  recited;  but  in 
its  main  features  it  is  more  properly  to  be 
regarded  as  a  contract,  made  binding  upon 
the  plaintiff  by  his  signature,  and  on  the  de- 
fendant by  being  delivered  to  and  accepted 
by  her.  In  this  aspect  It  could  no  more  lie 
varied  or  controlled  by  oral  evidence  than 
any  other  written  contract  between  the  par- 
ties. •  •  •  By  the  terms  of  the  writing  in 
this  case,  the  signer,  in  consideration  of  $2.- 
500,  agrees  that  be  will  waive  or  release  uU 
claim  be  has  or  might  iiave  as  heir  of  tiie 
deceased.  The  contract  is  positive.  It 
might,  perhaps,  be  avoided  by  showing  that 
tlie  plaintiff's  signature  was  obtained  by 
fraud,  or  through  a  mistake  or  misapprehen- 
sion of  material  facts.  But  nothing  of  that 
sort  is  claimed;  and,  the  interpretation  of 
written  contracts  iH'ing  a  matter  for  the 
court  to  pass  uimii,  parol  evidence  is  not  a<l- 
mlssH)le  to  show  tiiat  common  words,  the 
meaning  of  wliich  is  plain,  and  which  do  not 
appear  from  the  context  to  have  been  used  In 
a  peculiar  sense,  were  in  fact  so  use<l.  If 
the  document  has  one  distinct  meaning  in 
reference  to  the  circumstances  of  tlie  case. 
It  must  be  construed  accordingly,  and  evi- 
dence that  the  signer  Intended  to  express 
some  other  meaning  is  not  admissiljle.  [Cit- 
ing uutliorltios.]" 

Krutz  v.  CU-aig,  !iS  Ind.  501,  was  a  case 
wherein  the  plaintiff  had  given  a  receipt  in 
the  nature  of  a  release  to  the  defendant.  The 
court  tliere  said:  "A  receipt  is  the  written 
acknowledgment  of  the  receipt  of  money  or 
a  thing  of  value,  without  containing  any  af- 
firmative obligation  upon  either  party  to  it,— 
a  mere  admlssidu  of  a  fact,  in  writing.  But, 
when  a  receipt  contains  stipulations  which 
amount  to  a  contract,  it  liecomes  a  contract. 
I  and  must  be  governed  b.v  the  law  of  coii- 
I  tracts,  and  can  lie  avoided  only  by  fraud, 
mistake,  failure  of  consideration,  rescission, 
or  some  way  known  to  the  law." 

In  Morris  v.  Hallway  Co.,  21  Minn.  01.  the 

plaintiff  had  presented  to  the  dofi-udaut  a 

bill  for  labor  done  and  materials  furnished 

j  under  a  contract  between  them.    I'pou  this 

I  bill  was  the  following:     "Winona  Division. 

'  Received  of  Saint  Paul  and  I'acific  Itallroud 

;  Couipan.v.  by  the  hands  of  William  Crooks. 

chief  engiiK'or,  three  thousand  four  hundriMl 

and  ninety-three  dollars,  In  full  for  the  above 

account.     [SlguedJ    Clias.  A.  K.  Morris."     It 

aiiiM'ared    from    the    evklonce    that    the    sum 

receipted  for  had  not  been  paid  to  plaintiff 

by  defendant.    The  court  said:    "A  receipt 
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may  be  either  a  mere  acknowledgment  of 
payment,  or  It  may  also  contain  a  contract. 
In  the  former  case,  and  so  far  as  It  goes 
only  to  acknowledKe  payment.  It  Is  merely 
Ijrlma  fade  evidence  of  the  fact  of  payment, 
and  may  be  contradicted  by  oral  testimony. 
But,  In  so  far  as  It  contains  a  contract,  it 
stands  upon  the  footing  of  other  writings 
containing  contracts,  and  cannot  be  contra- 
dicted or  varied  by  parol.  [Citing  authori- 
ties.] As  the  receipt  nnder  consideration 
does  not  purport  to  set  out  the  terms  of  the 
contract  to  which  it  refers,  it  cannot  be  said 
to  contain  that  contract;  neither  can  it  be 
said  to  contain  'a  contract  of  acquittance, 
release,  and  discharge,'  any  more  than  does 
any  receipt  in  full.  It  must  be  regarded  as 
a  mere  ackuowle<lgment  of  payment  and,  as 
such,  its  prima  facie  effect,  as  establishing 
fuU  payment  of  the  plaintifT's  claim,  may 
be  overcome  by  parol  explanation  showing 
that  the  full  payment  aelcnowledged  was  not 
in  fact  made.  •  ♦  *  If  the  case  were  one 
of  a  compromise,  or  of  a  settlement  of  un- 
liquidated damages,  a  somewhat  different  ef- 
fect miglit  perhaps  be  given  to  the  receipt" 

In  Tisloe  v.  Graoter,  1  Blackf.  SiiS,  an  ear- 
ly Indiana  case,  the  receipt  rend:  "Receiv- 
ed of  P.  Tlsloe  200  dollars  for  safe-keeping." 
It  was  held  that  the  defendant  could  not 
prove  by  parol  testimony  that  the  money 
was  not  deposited  for  safe-keeping. 

In  (5uyette  v.  Town  of  Bolton,  46  Vt  228, 
the  plaintifT  had  given  the  defendant  a  re- 
ceipt for  f  120,  "in  full  as  town  bounty  as  a 
volunteer  re-enlisted  in  the  United  States 
service  for  their  credit  on  the  quota  of  said 
town."  The  dispute  was  between  an  ex- 
soldier  and  the  town  as  to  a  bounty  for  hav- 
ing enlisted  ns  a  volunteer  in  the  United 
States  army  during  the  War  of  the  Rebellion. 
The  court  in  this  case  said:  "The  defendant 
also  requested  the  court  to  charge  the  Jury 
that  the  receipt  executed  by  the  plaintiff  is 
prima  fade  evidence  that  the  $120  was  ac- 
cepted by  him  in  full  satisfaction  of  his 
claim,  and  that  the  burden  is  on  the  plaintiff 
to  show  that  it  was  not  so  received.  The 
court  declined  so  to  charge,  but  did  charge 
that  'If  the  plaintiff  received  the  $120  hi  full 
of  all  claim  for  bounty  on  the  town,  it  is  a 
full  settlement,  and  tlie  plaintiff  cannot  re- 
cover, and  that  the  receipt  tends  to  show  a 
settlement  in  full,  but  that  it  is  not  conclu- 
sive; that  a  receipt  may  be  explained  and 
contradicted  by  testimony  of  witnesses.' 
This  charge,  we  think,  does  not  give  the  de- 
fendant the  full  benefit  of  the  legal  effect  of 
the  receli)t.  Speaking  of  it  as  a  piece  of  evi- 
dence tentling  to  show  a  settlement  In  full 
leaves  the  Jury  to  Infer  that  of  itself  it  Is 
not  sufliclent  to  make  out  a  prima  facie  de- 
fense, but  that  the  defendant  must  show 
something  more;  whereas  the  receipt  of  It- 
self is  a  full  and  perfect  defense  prima  facie, 
and  casts  upon  the  plaintiff  the  burden  of 
explaining  It,  or  In  some  way  destroying  its 
effect  by  his  proof." 


It  can  be  seen  from  these  quotations,  supra, 
that  even  keeping  in  mind  the  distinction  be- 
tween a  receipt  regarded  as  a  mere  acknowl- 
edgment, and  as  posses.sing  a  contractual 
feature,  still  the  rule  of  law  is  not  absolute- 
ly clear  when  it  is  to  be  applied  to  the  lan- 
guage of  each  particular  receipt.  Thus,  con- 
trast the  language  of  the  receipt  in  the  case 
of  Coon  V.  Knap,  supra,  and  the  language  of 
the  receipt  in  MoitIs  v.  Railway  Co.,  and  of 
those  in  Ryan  t.  Ward,  supra.  All  these 
cases  we  have  cited,  however,  recognize  the 
distinction  given  by  Parsons  and  Bishop. 
The  mere  expression  contained  In  a  receipt 
"in  full  payment"  does  not  necessarily  render 
the  paper  a  contract  in  the  nature  of  a  re- 
lease or  waiver.  Whether  a  receipt  possess- 
es any  contractual  feature  or  not  must  often 
be  determined  from  its  entire  language,  and 
also,  at  times,  from  the  language  in  connec- 
tion with  the  circumstances  under  which  it 
was  given.  If  A.,  to  whom  B.  is  Indebted 
in  the  undisputed  sum  of  $200,  is  paid  by  the 
latter  $100,  and  signs  a  receipt  for  the  sum 
of  $200,  or,  mentioning  the  sum  paid,  ac- 
knowledges payment  in  full  of  the  debt,  nev- 
ertheless A.,  in  an  action  against  B.  for  the 
unpaid  balance,  without  showing  any  fraud, 
mistake,  or  other  excuse  for  having  signed 
the  receipt,  can  contradict  it  by  extrinsic 
evidence,  and  show  that  only  $100  was  paid. 
It  would  only  be  evidence  of  B.'s  having  paid 
the  debt  Just  as  an  oral  admission  proved 
against  A.  would  be.  If,  however,  B.  has 
been  Indebted  to  A.  on  an  account  the 
amount  of  which  has  been  In  dispute  be- 
tween them,  a  receipt  by  A.  definitely  spec- 
ifying the  entire  account,  and  acknowledg- 
ing a  sum  rwelved  as  payment  in  full  of  the 
same,  would  possess  a  contractual  feature; 
and,  In  order  to  contradict  or  vary  the  terms 
of  it  by  extrinsic  evidence  in  so  far  aa  it 
would  be  a  contract,  A.  would  be  required 
to  observe  the  rules  of  law  applicable  to  con- 
tracts, and  could  not  treat  it  in  evidence 
against  him  as  if  It  were  of  no  greater  weight 
than  a  mere  oral  admission  on  his  part 

Let  us  apply  these  principles  to  the  re- 
ceipt given  by  the  plaintiff,  and  relied  upon 
by  the  defendant.  In  the  case  before  us.  As 
to  the  circumstances  under  which  It  was 
given,  Wethey,  a  witness  for  defendant,  tes- 
tified that  there  had  been  a  dispute  between 
plaintiff  and  defendant  as  to  one  or  two 
Items  of  the  account  due  under  the  terms  of 
the  Ramsdell-Parrott  lease,  and  that  the  last 
settlement  had  between  them  was  subse- 
quent to  the  expiration  of  the  six  montlis 
during  which  the  defendant  had  worked  the 
mine.  The  receipt  specifies  the  lease,  and 
recites  that  a  certain  sum  has  been  receiv- 
ed by  plaintiff  as  "payment  In  full  for  the 
balance  of  royalty  on  ore  and  supplies."  The 
literal  terms  of  the  paper  stand  admitted, 
and  Wethey's  testimony  as  to  it  is  uncontra- 
dicted. It  is  not  suggested  that  the  plain- 
tiff did  not  actually  receive  the  sum  of 
money  specified  therein.    After  the  admis- 
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Blon  In  evidence  of  this  testimony  and  the  re- 
ceipt, the  defendant  bad  established  a  prima 
facie  defense  aa  to  the  first  cause  of  action. 
The  burden  was  then  upon  the  plaintiff  to 
destroy  the  effect  of  this  receipt  He  failed 
to  do  so.  It  was  incumbent  upon  him  either 
to  have  had  some  excuse  pleaded  In  order 
to  have  justified  the  introduction  of  oral  tes- 
timony to  vary  the  terms  of  or  contradict 
the  receipt;  or,  If  he  had  been  taken  by 
surprise  when  the  Instrument  was  Intro- 
duced, he  might  have  aslced  leave  to  amend 
his  pleadings;  or  he  might  have  Introduced 
evidence  for  the  purpose  of  varying  Its  terms, 
and,  bad  he  been  allowed  to  do  so  without 
objection,  be  could  have  aslied  leave  to  con- 
form his  pleadings  to  this  Hue  of  proof.  But 
he  had  no  excuse  set  forth  In  his  pleadings, 
and  followed  neither  <^  the  other  courses 
suggested. 

It  Is  contended  by  appellant  that  the  trial 
court's  instructions  as  to  this  receipt  were 
conflicting,  and  based  upon  different  the- 
ories as  to  Its  legal  effect  We  thinli  that 
the  criticism  of  the  Instructions  In  this  re- 
spect Is  correct 

It  Is  urged  that  the  defendant  pleaded  a 
settlement  under  a  modification  of  the  lease, 
and  offered  the  receipt  In  evidence,  for  the 
purpose  only  of  showing  a  settlement  under 
the  lease  as  modified.  It  Is  true  that  he  did 
80  plead;  but  when  this  contract  receipt 
was  admitted  In  evidence  without  objection, 
whether  it  was  evidence  of  a  settlement  un- 
der the  lease  as  set  forth  in  the  complaint, 
or  under  the  lease  as  alleged  to  have  been 
modified,  became  immaterial,  in  the  absence 
of  any  contradiction  of  Its  terms.  This  con- 
tract receipt  was,  as  said  In  the  case  of  Guy- 
ette  v.  Town  of  Bolton,  supra,  "a  full  and 
perfect  defense  prima  facie,  and  cast  upon 
the  plaintiff  the  burden  of  explaining  It,  or 
in  some  way  destroying  its  effect  by  his 
proof." 

Appellant  also  insists  that  there  was  some 
evidence  before  the  Jury  tending  to  wealcen 
the  effect  of  the  receipt.  Possibly  there  was 
some  testimony  which  might  have  suggested 
a  doubt  as  to  the  abstract  Justice  of  the  set- 
tlement recited  in  the  Instrument  But  there 
was  no  direct  positive  attacic  upon  the  re- 
ceipt such  as  should  have  been  made  in  or- 
der to  weaken  or  destroy  its  effect  Indirect- 
ly and  by  inference  alone  could  the  defense 
tt  constituted  have  been  ignored.  At  the 
close  of  the  trial,  so  far  as  the  evidence  was 
concerned,  the  defendant  was  entltied  to  a 
peremptory  instruction  that  the  Jury  should 
find  in  his  favor  as  to  the  first  cause  of  ac- 
tion. Despite,  then,  of  erroneous  instruc- 
tions, the  pleading  in  the  answer  of  a  mod- 
ification of  the  lease  and  a  settlement  there- 
under, and  any  mere  possible  inferences 
from  the  testimony  to  weaken  the  force  of 
this  receipt,  the  lower  court  committed  er- 
ror In  granting  a  new  trial  as  to  plaintiff's 
first  cause  of  action.  We  are  also  of  the 
opinion  that  error  was  committed  In  grant- 


ing a  new  trial  as  to  the  tbli-i  cause  of  action 

set  forth  in  the  complaint.  The  plaintiff  had 
not  shown  that  he  had  sustained  any  dam- 
age by  reason  of  the  defendant's  failure  to 
work  the  mine  after  the  first  six  months, 
and  the  Jury  had  properly  been  Instructed 
that  even  if  they  found  for  plaintiff  on  this 
branch  of  the  case,  they  could  only  assess 
nominal  damages.  For  these  reasons,  the 
order  granting  the  motion  for  a  new  trial 
must  be  modified.  The  case  is  remanded, 
with  directions  to  the  lower  court  to  exclude 
from  this  order  granting  a  new  trial  the  first 
and  third  causes  of  action  set  forth  in  plain- 
tiff's complaint,  and  to  allow  the  order  to 
stand  only  as  to  the  second  cause  of  action 
therein.    Remanded. 

PEMBEKTON,  C.  J.,  and  HITOT,  J.,  concur. 


(68  Kan.  461) 

McDonald  v.  citizens*  nat.  bank  op 

CONCORDIA  et  ai. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 
Petition  in   Eurok— Parties. 
Purchasers  of  land  at  a  sheriff's  sale  are  nec- 
essary parties  in  this  court  to  a  proceeding  to  re- 
verse an  order  of  the  district  court  confirming  the 
sale,  and  directing  a  deed  to  be  made  to  the  pur- 
chasers.    Where  the  proceeding  in  this  court  is 
on  a   case-made,   which  was  not  served   on  the 
purctULsers,  and  to  which  they  are  not  parties, 
the  petition  in  error  will  be  dismissed. 
(Syllabus  by  the  Court) 

Error  from  district  court,  C!loud  county;  F. 
W.  Sturgis,  Judge. 

Action  by  the  Citizens'  National  Bank  of 
Concordia  against  Charles  W.  McDonald. 
From  an  order  overruling  a  motion  to  set  aside 
a  sale  of  real  estate,  defendant  brings  error. 
Dismissed. 

Kennett  &  Peck  and  O.  W.  McDonald,  for 
plaintiff  In  error.  Pulslfer  &  Alexander,  for 
defendants  In  error. 

ALLEN,  J.  In  this  proceeding  the  plaintiff 
hi  errw  seeks  to  reverse  orders  of  the  district 
court  overruling  a  motion  to  set  aside  a  sale 
of  real  estate,  and  sustaining  a  motion  to 
confirm  the  sale.  Both  the  plaintiff  in  the  ac- 
tion and  the  purchasers  at  the  sale  are  named 
as  parties  In  this  court  but  the  case- made 
was  never  served  on  the  purchasers.  A  motion 
is  now  made  to  dismiss  on  the  ground  that 
Rlgby  and  Wilson,  the  purchasers,  are  not 
bound  by  the  case-made,  and  that  no  review  of 
the  orders  can  be  bad  without  their  presence. 
It  has  been  repeatedly  held  that  a  purchaser 
at  a  sheriff's  sale  may  prosecute  a  proceeding 
In  this  court  to  reverse  an  order  of  the  dis- 
trict court  setting  aside  the  sale.  Moore  v. 
Pye,  10  Kan.  246;  Cowdin  v.  Cowdln,  3  Kan. 
528,  3  Pac.  369;  Jones  v.  Carr,  41  Kan.  SJO, 
21  Pac.  25S.  The  purchaser,  by  his  bid.  the 
payments  of  the  purchase  money,  and  the  sher- 
iff's return  of  the  sale,  becomes  a  party  to  the 
record.  As  In  the  case  last  cited,  his  interests 
may  be  adverse  to  those  of  both  the  plaintiff 
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and  the  defenclanf.  lie  is  not  obli^od  to  depend 
on  either  one  of  them  to  protect  his  rights,  nor 
has  eltlier  of  them  awtliorlty  to  speak  for  him 
unless  he  gives  It.  In  this  case  the  purchasers 
paid  ?3,()00  for  the  proi)ei-ty.  They  have  a 
right  to  be  heard  In  this  court  on  a  case  i)rop- 
erly  served  on  them  before  any  order  Is  made 
affecting  their  rigiits,  and  a  reversal  of  the  or- 
der confirming  tlie  sjile  would  certainly  affect 
their  title  to  the  i)roperty  muler  their  purcliase. 
The  susgestion  that  the  piircliasers  did  not  ap- 
po&T  at  the  hearing  of  the  motion  in  the  district 
court,  and  that  they  therefore  were  not  parties 
there,  and  need  not  be  made  psirtii-s  here.  Is 
without  force.  They  were  constructively  pres- 
ent when  tlic  motions  were  licard,  for  It  was 
tlu'lr  duty,  after  having  made  the  l)id  and  i)ald 
tlie  imrchase  money,  to  protect  tiieir  Interests 
when  the  motions  were  heard.  They  were 
Ixmnd  by  the  order  of  continuation,  and  would 
have  lH>cn  etiuall.v  boiuid  by  an  order  setting 
aside  the  .sale.  The  iK'tition  In  enw  is  dismiss- 
ed.   AH  the  justices  concurring. 


(5.SK:!.n  47S> 

TORK  V.  BARNES  et  al. 

(Supreme  Court  of  Kansas.    ,Iuly  10,  1897.) 

T*x   I)KEi>— Vai.iditv— RiOHT  or  Ai-pkai.. 

1.  The  taxes  on  a  city  lot  lieing  delinquent,  it 
was  offor(>d  for  wde  l>y  the  treaKurer,  and  the 
north  four-tenths  thereof  sold  for  the  whole 
amount  of  taxes  levi<*d  on  the  lot.  A  tax  iI(h>i1 
issued  on  this  sale  recites  that  the  north  four- 
tenths  was  subject  to  taxiition.  and  that  it  was 
sold  for  the  amount  of  tuxes  levied  on  it,  hut  tlio 
aniouut  of  taxes  recitwl  in  the  deed  was  the 
amount  levied  against  the  whole  lot.  /Iiil,  that 
when  attaci<ed  before  the  statute  of  limitations 
has  nm,  the  deed  is  voidable,  and  conveys  no  title. 

2.  A  judgment  declaring  the  tax  dwd  invalid, 
hut  re<iuiring  the  ilcfendniit  to  iMiy  a  sum  adjuilg- 
e<l  ti)  lie  a  lien  on  tlie  land  for  taxes  paU]  by  the 
purchaser,  having  iM'en  rendered,  and  the  deft-nd- 
ant  having  imid  the  amount  into  <-ourt  for  tiic 
use  of  the  plaintiff,  he  cannot  then-after  prosecute 
.1  p'tition  in  error  to  reverse  tlie  judgment  re- 
quiring the  payment  of  such  taxes. 

(Syllabus  by  the  Court.) 

Krror  from  district  court.  Saline  county:  R. 
F.  Thomj>son,  .Tudge. 

Action  by  Charles  H.  York  ngaiust  A.  C. 
I'.iiriu  s  and  G.  AV.  E.  Griffith.  .Tudgmeut  for 
defendants,  and  plaintiff  brings  «rror.  Af- 
firmed. 

David  Ritclde  for  phiiutiff  in  error.  Rur<-h 
&  Iturch  and  Garver  &.  I^arlnier,  for  defend- 
ants in  error. 

ALLEN,  .T.  This  action  was  brought  by 
Charles  H.  York  against  A.  C.  Barnes  and  G. 
W.  E.  Grilllth  to  quiet  his  title  to  tlio  north 
four-tenths  of  lot  No.  130  ou  Santa  V6  ave- 
nue, Saliua.  The  defendants  tlknl  a  long  an- 
swer, denying  the  plaintiff's  title,  and  asking 
that  his  claim  be  declared  invalid.  Tlie  plain- 
tiff claimed  title  under  a  tax  deeil  to  H.  H. 
Pershing  and  a  quitclaim  dewl  from  reisliiug 
to  him.  The  defendant  B^irnes  dalnu'd  title 
to  the  whole  lot  under  a  sheriff's  deed  based 
uu  a  mortgage  for  $15,0UU,  e.veculed  by  Kaw 


Trllxs  Xo.  11,  of  the  Improved  Order  of  Red- 
men  to  the  Western  Farm  Mortgage  Trust 
Company,  and  by  It  assigned  to  him,  and  a 
forwlosure  of  the  mortgage  and  sale  of  the 
lot  to  him.  The  trial  court  held  the  tax  deed 
Invalid,  but  found  that  the  plaintiff  had  a 
valid  lien  for  taxes  paid  and  Interest  for  f  1C8. 
Tlie  plnlutiff  brings  the  case  here,  alleging  er- 
ror in  the  Judgment,  and  the  defendants  fi'.e 
a  tToss  i)etition  In  error,  aUrging  error  against 
them  in  requiring  the  payment  of  the  taxes. 
The  tax  deeil  under  which  the  plaintiff  claims 
nx'ites  that  the  north  four-tenths  of  lot  139 
was  subject  to  taxation  for  the  year  188S,  and 
that  the  north  four-tenths  was  sold  for  the 
taxes  thereon.  In  fact.  th<»  sale  was  made  for 
the  taxes  levied  on  the  whole  of  lot  13!t,  and 
the  amount  of  taxes  statetl  In  the  deed  Is  the 
amount  due  on  the  whole  lot.  As  the  action 
was  conui'.encivl  within  a  short  time  after  the 
tax  detail  was  issued,  this  untrnthftd  recital  of 
a  material  fact  Is  sufriclent  to  avoid  the  deed, 
and  the  court  rightly  held  It  Invalid,  and  that 
the  itlnintiff  had  no  title.  It  Is  ininecessary  to 
enler  Into  a  t-onslderation  of  the  questions  at- 
tempted to  be  raised  by  the  defendants'  cross 
pi'tltlon  In  error,  for  In  the  journal  entry  of 
the  Judgment,  Immediately  after  the  order  re- 
quiring the  iMiyment  of  $168  to  philntiff,  we 
find  this  recital:  "Whereupon  the  defendant 
A.  C.  Barnes  again  tenders  to  the  plaintiff  in 
ojien  court  the  sum  of  $173.10  lawful  money. 
In  accordance  with  the  findings  of  fact  and 
conclusions  of  law  h<  rein,  which  tender  was  by 
the  plaintiff  refused.  Said  sum  was  thereupon 
jiald  Into  court  by  the  defendant  A.  C.  Barnes 
for  the  use  of  the  plaintiff  under  the  Judgment 
reiiilered  herein."  The  defendant,  having  vol- 
untarily conqdled  with  the  judgment  so  far  as 
It  Is  adverse  to  him.  and  having  I'akl  tlie 
money  Into  court  for  the  use  of  the  plaintiff.  Is 
In  no  position  to  Insist  on  errors  In  Its  rendi- 
tion. The  judgment  Is  aflflnned.  All  the  Jus- 
tices coujurrlng. 


m  Kttn.  S02) 
STATE  V.  GEARY. 
(Supreme  Court  of  Kansas.    JiUy  10,  1807.) 

CUIMIN'AI.    Law— TkIAI.  —  PUELIMINAKV    CXAlllNA- 

Tiox— Am  B.N  OMENT— J  i:ky— Impanel- 
ing—BvsTANKiiKs. 

1.  After  a  justic(>  of  the  ik"ici>  has  certified  to 
the  court  the  record  of  a  preliiiiinnry  exaiiiin.T- 
tiou  of  an  accuse<l  iHTson,  held  by  him  for  trial 
u|)on  a  clmrge  of  crime,  he  may,  uimmi  stteli  trial, 
by  leave  of  the  iDurt,  coiiiplcle  such  ix'curd  in  any 
rcs|«'ct  in  wliich  it  is  deticicnt,  b.v  adjitioiial  en- 
tries therein,  not  inconsistent  with  the  record  as 
previdiisly  made  ;ind  certified. 

2.  Cnder  tlie  stntnte  relating  to  the  selection, 
suniinoiiing.  nnd  service  of  jurors  iu  counties 
Imviiig  over  .'{0.0(10  inhabitants  (chapter  KMl. 
I>nwK  IRS"),  the  conrt  may.  as  in  like  eases  in 
other  counties,  conijilete  a  jur  panel  from  among 
the  liystnnders.  when  there  sliall  not  be  regular 
jurms  eiKiugh  present  for  service. 

(.•^yllulms  by  the  Court.) 

Appeal  from  court  of  common  pleas,  Wyan- 
dotte county;   W.  (.}.  Holt,  Judge. 

liiM  Geary  was  convicted  of  robbery,  and 
appeals.    Atlirmed. 


Digitized  by 


Google 


Kan.) 


STATE  V.  GEABY. 


697 


F.  E.  &  T.  A.  Smith,  for  appeUant  li.  C. 
Boyle,  Att}-.  Gen.,  S.  O.  MUler,  and  L  F.  Brad- 
ley, for  the  State. 

DOSTKR,  C.  J.  The  defendant  was  charged 
by  Information  with  the  crime  of  robbery.  Up- 
on the  trial  in  tlic  court  below,  he  filed  a  plea 
in  abatenicut.  aUc^IUK  tliat  he  had  not  been  ac- 
<-ortle(l  a  prellniiuary  hearing.  In  support  of 
his  plea,  he  iutrodnced  in  evidence  tlje  tran- 
^<cript  of  the  justice  of  the  peace  before  whom 
he  had  been  brouKht,  and  who  bad  certified  his 
case  to  the  trial  court.  This  ti-anscript  sliowetl 
that  on  October  la,  180(5,  a  complaint  was  tiled 
charging  defendant  with  the  crime  of  as-sauU 
with  intent  to  commit  robberj-,  and  not  rob- 
bery Itself;  that  on  the  same  day  a  warrant  of 
arrest,  reciting  the  offense  charged  in  the  com- 
plaint, was  issued,  and  executed  on  the  day 
following;  and  that  the  case,  by  order  of  the 
Justice,  was  set  for  hearing  for  the  10th  day  of 
the  month.  The  transcript  further  showed 
that,  on  the  day  of  the  hearing,  an  amended 
complaint  was  filed,  and  a  new  warrant  of  ar- 
rest Issued,  upon  such  amended  complaint 
AVhat  the  allegations  of  this  amended  complaint 
were  does  not  appear;  neither  does  the  tran- 
script show  what  recitals  of  the  commission  of 
crime  were  made  in  the  new  or  alias  warrant. 
tJpon  the  hearing  of  the  case,  the  court  found 
and  adjudged  as  follows:  "'That  a  crime  has 
been  committed,  and  that  there  is  reasonable 
ground  to  believe  the  defendant  committed  the 
crime  charged  In  the  warrant  herein  filed.  It  is 
therefore  considered  that  said  defendant  beheld 
to  answer  for  such  crime,"  etc.  In  addition  to 
the  transcript  and  wan-ant  spoken  of,  the  de- 
fendant also  offered  in  evidence,  In  supjiort  of 
hl.s  j)Iea.  a  paper  marked  "Amended  Warrant," 
)lated  October  19.  1896,  reciting  the  comrats- 
.sion  of  robbery  by  lilm,  together  with  an  ofll- 
ccr's  return,  showing  the  defendant's  arrest, 
and  tlie  bringing  him  before  the  magistrate  on 
the  same  day  for  trial.  This  amended  warrant 
did  not  show,  wlieti  offered  In  evidence,  that 
it  had  been  filed  by  the  justice  of  the  peace; 
but  the  justice,  being  present  In  tlie  court  room, 
was  allowed  by  the  court  to  Indorse  a  filing  on 
the  back  of  such  warrant,  as  of  October  19, 
1806,  and  was  allowed  to  amend  his  transcript, 
so  as  to  show  an  execution,  return,  and  filing 
of  the  same  on  such  da.v.  The  justice  of  the 
peace,  being  called  as  a  witness,  identified  the 
j)ni>er  marked  "Anicndetl  Warrant"  as  the  or- 
der for  defendant's  arrest,  is-sue,!  by  and  re- 
turned to  him  on  the  l!>th  day  of  October.  1890, 
and  explained  that  he  had  carelessly  omitt«'(i  to 
file  It  and  to  note  it  on  his  docket.  Thereuiwn 
the  plea  in  abatement  was  overndetl,  to  which 
the  defendant  savwl  exo'ptlons. 

It  was  within  the  power  of  the  justice  of  the 
peace,  after  the  case  liad  Ix'cn  certllied  by  him 
to  the  trial  com't.  to  comi)li'te  his  transcript, 
and  othorwl'se  to  i)erfonu  the  clerical  duties  lie 
shoidd  have  perfonned  up<m  the  preliminary 
hearing.  This  case  is  unlike  tliat  of  Stuttle 
y.  Bowerb.  31  Kan.  43'2,  2  I'ac.  80*5.  In  that 
case  it  was  held  that,  after  an  appeal  of  a  civil 


action  had  been  taken,  a  Justice  of  the  peace, 
by  the  filing  and  approval  of  an  api>eal  bond, 
had  no  power  to  alter  his  record  so  as  to  show 
a  judgment  by  confession,  instead  of  by  defatdt 
or  upon  trial,  as  It  had  at  first  shown.  In  this 
case  nothing  of  that  kind  was  done.  The  jus- 
tice of  the  peace  had  certified  an  incomplete 
transcript,  and  had  failed  to  perform  the  minis- 
terial dutj-  of  placing  his  file  marks  upon  all 
the  papers.  He  changed  nothing.  He  simply 
completed  the  jierformance  of  his  duty.  Un- 
der section  tW  of  the  Code  of  Criminal  Tro- 
cedure,  the  court  ma.v  order  defaulting  magis- 
trates to  certify  and  return  the  record  of  pre- 
liminary examinations  of  accused  persons  held 
by  them  for  trial,  and,  in  case  of  disobedience, 
may  punish  such  magistrates  aa  for  contempt. 
The  requirement  to  certify  such  cases  to  the 
trial  c-onrt  implies,  of  c!Oiu-se,  the  obligation  to 
ftUly  and  truly  certify  them,  and  the  obliga- 
tion to  fiUIy  and  truly  certify  implies  the  power 
to  correct  mistakes  and  supply  omissions.  A 
justice  of  the  peace  may  not  amend  his  tran- 
script so  as  to  make  it  speak  something  en- 
tirely different  from  what  It  had  spoken  be- 
fore, or  show  an  additional  fact,  upon  the  non- 
existence of  which  the  defendant  has  been 
led  to  waive  some  legal  right  or  otherwise  put 
himself  In  a  false  iiosition;  but  such  justice 
may  perform  the  clerteal  work  of  completing 
his  transcript  so  as  to  make  it  speak  the  truth 
aa  late  as  any  occasion  for  so  doing  may  justi- 
fy. There  are  no  limitations  of  time  stated  or 
implied  in  the  Criminal  Code,  which  makes  the 
duty  of  certifying  and  returning  transcripts  of 
preliminary  examinations  of  accused  persons 
within  a  given  time  Jurisdictional. 

In  the  trial  of  the  cause  the  regular  panel 
of  Jurymen  drawn  and  sunimone<l  for  the 
term  at  which  tlie  trial  occurred  woa  exhaust- 
ed before  a  Jury  was  obtained.  The  court 
ordered  a  bystander  into  the  jury  box,  and 
he,  over  the  objection  of  defendant,  was  al- 
lowed to  serve.  This  objection  to  the  juror 
was  to  him  In  liis  character  as  talesman 
alone.  Wyandotte  county  has  a  population 
exceeding  30,000,  and  counties  of  such  class 
are  governed,  in  respect  to  the  drawing  pud 
service  of  jurors,  by  Laws  1887,  c.  166  (I  Oen. 
St.  1889,  pars.  3.')98-3609).  The  only  substan- 
tial differen<'e  between  this  statute  and  the 
one  applying  to  other  counties  of  the  state  Is 
that  In  the  more  iK>pnlous  counties  the  list  of 
jurors  for  service  during  the  ensuing  year  is 
selected  by  a  board  of  jury  coiumissiouera 
iippointed  bj'  the  governor,  instead  of  by  trus- 
tees of  townships  and  mayors  of  cities,  as  In 
other  counties.  When  the  list  has  been  made 
l)y  the  commissioner,  and  certified  by  the 
<-ounty  clerk,  the  uecessar.v  jurors  are  drawn 
and  summoned  by  the  clerk  in  the  presence  of 
the  sheriff  and  two  justlies  of  the  peace,  as 
in  other  comities.  Sc<'ti()n  7  of  the  Laws  of 
1887  (paragrapli  3601  of  tlie  General  Statutes) 
reads  as  follows:  "That  from  the  lists  so 
made  and  certifietl  by  the  said  jury  comuiis- 
sionei-s.  all  grand  and  jMJtlt  jurors  ol  the  court- 
ty  shall  be  drawn  and  summoned  an  now 
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provided  by  law."  The  appellant,  In  his  con- 
struction of  ttiig  section,  emptiasiEes  the 
words  "all  Jurors  shall  be  drawn,"  etc.,  and 
insists  that,  unless  a  Juror  is  selected,  drawn, 
and  summoned  in  accordance  with  this  stat- 
ute, he  cannot  legally  serve  if  objection  is 
made.  He  would  construe  the  statute  as 
tlioufrh  It  read:  "No  one  shall  serve  as  a  Ju- 
ror unless  he  shall  be  flrst  selected,  drawn, 
and  summoned,"  etc.  He  would  malie  the 
method  of  selection  the  determining  factor  in 
the  Juror's  qualifications.  The  statute,  how- 
ever, is  not  to  be  so  construed.  It  should  be 
construed  (with  reference  to  this  question)  as 
though  it  read:  "No  Juror  shall  be  drawn  and 
summoned  except  from  the  list  selected  by 
the  commissioners."  The  occurrence  of  a  Ju- 
ror's name  on  the  list  is  made  prerequisite  to 
the  act  of  formally  drawing  and  summoning 
him  for  Jury  ser\-ice,  but  it  is  not  a  test  of 
his  qualifications  to  serve.  Section  26,  c.  54, 
Oen.  St,  18tJ8,  relating  to  Jurors  (being  para- 
graph 3588, 1  Gen.  St.  1889),  declares:  "When 
there  shall  not  be  Jurors  enoiigh  present  to 
form  a  panel  in  any  can.se.  the  court  may  di- 
rect the  sheriff  or  other  offlccr  to  summon  a 
snfflcient  number  of  persons  having  the  qual- 
ifications of  Jurors  to  complete  such  panel 
from  the  bystanders  or  from  among  the 
neighboring  citlsens,  and  the  oflJcer  stiall 
summon  the  number  so  ordered:  provided, 
that  in  case  eitlier  party  to  such  cause,  by 
himself  or  his  attorney,  shall  so  request  It,  It 
shall  be  the  duty  of  the  Judge  of  such  court 
to  select  such  Jurors,  and  cause  a  venire  to 
issue  for  the  same,  naming  the  Jurors  so  se- 
lected therein  as  hereinbefore  provided."  In 
the  case  of  Trembly  v.  State,  20  Kan.  116, 
the  question  raised  by  appellant  as  to  the  com- 
petency of  a  Juror  imder  this  section  was  de- 
termined adversely  to  his  contention. 

The  claims  of  error  above  noticed  are  the 
only  ones  made  in  the  case.  They  are  not 
valid,  and  the  sentence  of  the  court  below 
will  therefore  be  affirmed.  All  the  Justices 
concurring. 


(S8  Kan.  <9S) 

NOBLE  V.  TEEPLE  et  al. 

(Supreme  Court  of  Kansas.  July  10,  1897.) 
Wii,ij« — CoxsTMrcTiox— Estate  Dbvisko. 
The  last  will  of  n  father,  executed  before  the 
abrogntiou  of  pstatea  by  joint  tenancy  by  the  act 
of  1891.  which  rends:  "I  bequonth  to  my  son, 
Thomas,  the  sum  of  one  dollar,  and  to  Amanda 
Anne,  wife  of  my  son,  Thomas,  and  her  childron, 
I  bequeath  the  Fisher  farm," — will  be  construed 
to  create  a  Joint  tenancy  in  the  mother  and 
children,  and  to  evidence  an  intent  to  exchule  tlie 
son  from  any  inheritable  interest  in  the  land  un- 
der the  statute  of  descents,  as  the  heir  of  the  wife 
or  children,  there  being  no  other  words  in  the 
will  fiom  which  a  different  intent  can  be  inferred. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Neosho  county;  L. 
St  ill  well.  Judge. 

.Vctiou  by  Carrie  Teeple  and  others  against 
(JeorKO  M.  Noble.  Ju<ignient  for  plaiutifTs.  De- 
fendant brings  error.     Affirmed. 


Rosslngton,  Smith  &  Dallas  and  Clifford 
Hlsted,  for  plaintiff  in  error.  T.  F.  Rager,  for 
defendants  in  error. 

DOSTBR,  C.  J.  This  case  involves  the  con- 
struction of  a  will.  Isaac  Teeple  resided  in 
Pennsylvania,  and  died  there  in  1>>8J.  He  left 
a  will,  the  provisions  of  wliich,  so  far  as  re- 
lated to  the  question  in  controversy,  are  as 
follows:  "As  to  my  property,  both  real  and 
personal,  I  bequeath  to  m>  son,  Thomas  W. 
Teeple,  the  sum  of  one  dollar,  and  to  Amanda 
Anne,  the  wife  of  my  said  son,  Thomas  W. 
Teeple,  and  her  children  by  her  present  hus- 
band begotten,  I  bequeath  what  is  known  as 
the  'Fisher  Farm,'  a  tract  of  land  situate,  ly- 
ing, and  being  In  the  state  of  Kansas,  in  the 
county  of  Neosho,  being  the  southwest  qiurter 
of  section  thirty-four  (34),  in  township  twenty- 
nine  (2S>)  south,  of  range  eighteen  (IS);  and  in 
the  event  of  the  death  of  the  said  Amanda 
Anne  Teeple,  or  all  of  her  children  so  begot- 
ten, then  the  said  estate  is  to  go  to  the  eight 
heirs  of  my  body,— that  is  to  sa}'.  In  the  event 
of  the  death  of  all  the  children  before  reach- 
ing the  age  of  twenty-one  years.  And  like- 
wise I  bequeath  to  them,  the  said  Amanda 
Anne  Teeple  and  her  children  so  begotten,  the 
Judgment  I  hold  against  Barbara  Fisher  in  the 
sum  of  five  hundred  and  fifteen  dollars  (^15.- 
00)."  Amanda  Anne  Teeple,  the  devisee  nam- 
e«1  In  the  will,  died  in  lasi.  In  1883,  Thomas 
W.  Teeple,  her  husband,  mortgaged  the  de- 
vised land.  This  mortgage  was  subsetiuently 
foreclosed,  and  at  the  foreclueure  sale  the  land 
was  purchased  by  the  plaintiff  in  error,  who 
received  a  sheriff's  deed  tliereto.  In  1886  the 
will  of  Isaac  Teeple  was  admitted  to  record 
in  Neosho  county.  The  testator's  grandchil- 
dren, the  children  of  Amanda  Anne  Teeple, 
named  in  the  will  with  her  as  devisees,  sued 
the  plaintiff  in  error  to  quiet  their  title  to  the 
devlKctl  land.  Judgment  went  for  them,  to  re- 
verse which  this  proceeding  In  error  was  insti- 
tuted. 

The  question  for  consideration  is  the  charac- 
ter of  the  devisees  Amanda  Anne  Teeple  and 
her  children  in  relation  to  each  other.  Were 
they  tenants  In  common  or  Joint  tenants?  If 
the  former,  an  Interest  passed  upon  the  death 
of  Amanda  Anne,  under  the  statutes  of  de- 
scents, to  her  husband,  Thomas  W.,  which 
could  be  the  subjei-t  of  mortgage  by  him,  and 
of  Judicial  sale  and  deed.  If  the  latter,  the 
interest  of  Amanda  Anne  passed  upon  her 
death  to  her  children,  the  other  devisees.  To 
our  minds,  the  will  created  a  Joint  tenancy  in 
the  devisees,  and  therefore,  upon  the  death  ot 
the  mother,  her  Interest  in  the  land  became 
vested  in  her  children.  The  distinguishing 
feature  of  Joint  tenancy  is  survivorsliip,— the 
ca.stiug  of  descent  upon  co-owners,  and  not 
upon  heirs.  Sudi  si)ecies  of  tenancy  existed 
in  Kansas  until  abolished  by  the  statute. 
Laws  1S!>1,  c.  'Mi;  Baker  v.  Stewart,  40  Kan. 
442,  10  Pac.  901;  Simons  v.  McLain.  51  Kan, 
l.">3,  32  Pac.  919.  At  common  law  a  devise  to 
one  and  his  children,  when  the  person  named 
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bad  children  Itvlnir.  constituted  them  joint  ten- 
ants (Beach,  WillB,  212;  Schouler,  Wills,  560); 
and  generally,  when  an  estate  Is  given  or 
granted  to  several  persons  Jointly,  without  any 
expression  Indicating  an  intention  that  it  shall 
be  divided  among  them,  it  must  be  construed 
to  be  a  Joint  tenancy  (Martin  v.  Smith,  5  Bin. 
16;  Farr  v.  Trustees,  83  Wis.  446,  53  N.  W. 
738;  Robinson  v.  Duvall,  79  Ky.  83).  Joint 
tenancies,  however,  are  not  favored  in  the  law, 
and  win  not  be  inferred  In  opposition  to  ex- 
pressions In  the  devise  or  grant  indicating  a 
contrary  intent.  Nevertheless,  words  whose 
ordinary  signification  import  an  intent  to  cre- 
ate such  tenancy  will  be  allowed  a  correspond- 
ing legal  signification.  A  fit  and  apt  word  to 
convey  such  meaning  is  the  copulative  con- 
Junction.  This  was  used  in  the  will  in  ques- 
tion. The  devise  of  the  land  was  "to  Amanda 
Anne  Teeple  and  her  children."  An  Intent  of 
the  testator  to  likewise  equally  favor  this 
daughter  and  her  children  is  manifested  in  the 
clause  bequeathing  to  them  the  judgment 
against  Barbara  Fisher.  An  intent  to  with- 
hold from  the  son,  Thomas  W.,  all  contingency 
of  remainder  in  the  land  is  manifested  in  that 
provision  of  the  will  which  cuts  him  off  with 
one  dollar.  Thomas  was  the  son  of  the  tes- 
tator, but  the  unusual  Instance  la  afforded  by 
this  instrument  of  his  exclusion  from  his  fa- 
ther's boimty,  and  the  gift  to  his  wife  and 
children  of  what  would  ordinarily  go  to  him. 
Such  exclusion  of  the  one  and  favor  to  the 
others  throws  much  light  uiwn  the  testator's 
intention.  While  It  more  clearly  negatives  the 
idea  of  a  contingent  remainder  in  Thomas  than 
it  affirmatively  defines  the  character  of  the 
estate  actually  devised,  yet  the  fact  of  his  ex- 
clusion clears  the  way  to  a  better  understand- 
ing of  the  terms  of  the  will.  It  evidences  an 
intention  to  declare  a  survivorship  among  the 
devisees  named  and  described.  Evidence  of 
a  negation  of  the  theory  of  Joint  tenancy  and 
survivorship  Is  drawn  by  plaintiff  in  error 
from  the  use  of  the  disjunctive  In  that  clause 
of  the  win  which  passes  the  estate  to  the  eight 
heirs  of  the  testator's  body  "In  the  event  of  the 
death  of  said  Amanda  Anne,  or  all  the  chil- 
dren before  reaching  the  age  of  twenty-one 
years."  Had  the  contingent  remainder  thus 
provided  for  been  limited  to  Thomas  W.,  the 
husband  of  Amanda  Anne,  the  father  of  the 
children,  instead  of  being  distributed,  as  it 
were,  among  eight,  of  whom  Thomas  was  one, 
much  more  importance  could  be  attached  to 
the  claim;  but  it  is  not  consistent  with  the  pa- 
ternal intent  of  the  testator,  as  manifested  in 
the  other  clauses  of  the  wlU,  to  suppose  he 
meant  to  recall  his  boimty  from  the  minor 
children  upon  the  oecun-ence  of  their  mothe''.': 
death,  and  likewise  to  recall  It  from  the  moth- 
«r  In  the  event  of  her  children's  death,  and  in 
lieu  thereof  to  confer  only  an  eighth  of  it  upon 
the  one  who  stood  to  them  In  relations  of  pro- 
tection and  guardianship.  Whenever  neces- 
sary In  order  to  ascertain  the  Intent  with 
which  words  are  used,  and  to  give  them  effect 
when  their  meaning  la  ascertained,  the  dis- 


junctive "ot"  will  be  read  conjunctively,  and 
vice  versa.  Janney  t.  Sprlgg,  48  Am.  Dec. 
557.  We  do  so  in  this  case,  and  read:  "In 
the  event  of  the  death  of  said  Amanda  Anne, 
and  all  her  children  before  reaching  the  age  of 
twenty-one  years,  then  the  estate  is  to  go  to 
the  eight  heirs  of  my  body."  Thomas  W. 
Teeple  took  no  estate  In  the  land  upon  the 
death  of  his  wife.  Upon  her  death  her  Inter- 
est in  such  land  passed  by  survivorship  in 
Joint  tenancy  to  her  children.  The  mortgage 
which  Thomas  W.  Teeple  executed  attached  to 
nothing.  The  foreclosure  sale  and  deed  undet 
which  plaintiff  In  error  claims  are  void  as 
against  defendants  in  error,  and  the  Judg.nent 
of  the  court  l.)elow  is  affirmed.  All  the  Jus- 
tices concmTlng. 


ATCHISON,  T.  &  S.  P.  H.  CO.  v.  CROSS  et  al. 
(Supreme  Court  of  Kansas.    Julj-  10,  1897.) 

KaILKOADS— OBSTHCI-TIXO   CHOSSINOS— ISJCHIES  TO 

Tkavf.i.biis — Neglioencr  —  Actios  for  Death 
OP  Minor  Sox— Damaobs  —  Uemuiibbu  to  Evi- 

OEN'CE. 

1.  In  the  little  town  of  R.,  which  is  located  on 
both  sides  of  the  tracks  of  the  A.,  T.  &  S.  F.  R. 
Co.,  the  company  stopped  its  trains  on  a  side 
track,  so  as  to  completely  obstruct  all  travel  from 
one  part  of  the  town  to  the  other  for  about  25 
minutes.  It  had  been  nccustonied  at  Intervals 
to  so  obstruct  the  streets,  and  the  public  were  in 
the  habit  of  climbing  over,  crawling  under,  and 
going  around  its  trahis.  E.  C,  a  boy  13  years 
old,  for  the  purpose  of  Boing  to  his  home,  at- 
tempted to  pass  around  the  rear  end  of  a  freight 
train,  which  was  so  blocking  up  the  crossings, 
and  was  struck  and  killed  by  the  rear  end  of  the 
train  which  had  just  commenced  to  move  back- 
ward. Bel,!:  (1)  That  it  was  for  the  jury  to 
say,  from  the  facts  disclosed  by  the  evidence, 
whether,  under  the  circumstances,  license  was 
given  to  the  public  to  cross  the  tracks  around  the 
trains  on  its  right  of  way;  and  that  tlio  court 
will  not  declare,  as  a  matter  of  law,  that  it  was 
negligence,  which  will  bar  a  recovery,  for  the  boy 
to  attempt  to  cross  behind  the  rear  end  of  a 
freight  train  so  obftructing  the  crossings.  (2) 
That,  under  the  conditions  stated,  it  was  the 
duty  of  the  employes  in  charge  of  the  train  to 
move  it  with  reference  to  the  known  custom  of 
the  people,  and  to  take  due  precautions  to  avoid 
injury  to  any  one  who  might  attempt  to  cross  be- 
hind the  train. 

2.  Where  the  evidence  offered  by  the  plaintiff 
is  deficient,  and  a  demurrer  thereto  is  overruled, 
if  the  defendant  supplies  the  deficiency  by  testi- 
mony offered  in  its  behalf  the  error  in  overruling 
the  demurrer  is  rendered  Immaterial,  and  this 
court  will  not  reverse  the  judgment  because  of 
the  insufficiency  ot  the  testimony  offered  by  the 
plaintiff. 

3.  In  an  action  brought  by  parents  against  a 
railway  company  to  Recover  damages  for  negli- 
gently causing  the  death  of  their  minor  son.  the 
jury  are  not  iiecpssarily  restricted  to  an  allowance 
of  the  value  of  the  son's  sfrvicps  during  minority, 

'  but  may  take  into  consideration  pecuniary  bono- 
.  fits  which  the  jwircnts  may  reasonably  he  exi)ert- 
ed  to  receive  from  him  alter  reaching  his  ma- 
jority. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  John  B.  Cross  and  another 
against  the  Atchison,  Topeka  &  Santa  F6 
Railroad  Company.  Prom  a  judgment  for 
plaintiffs,  defendant  brings  error.    Affirmed. 
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A.  A.  Hurd  and  Stanibaugh  &  Hurd,  for 
plaintiff  In  error.  Buck  &  Spencer  and  Wa- 
ters &  Waters,  for  defendants  In  error. 

ALLEN,  J.  At  Reading,  a  small  town  In 
I-yon  county,  the  tracks  of  the  Atchison, 
Topeka  &  Santa  F6  Railroad  Company  are 
crossed  by  the  throe  streets  of  the  town, 
which  run  north  and  south.  There  are  three 
railroad  tracks  crosslnK  these  streets.  The 
north  one  Is  a  side  track  called  the  "Passing 
lYack."  Next  Is  the  main  track,  on  the 
south  side  of  which  the  station  house  is  lo- 
cated. South  of  this  Is  what  is  called  the 
"House  Track."  The  town  of  Reading  Is 
built  on  both  sides  of  these  tracks.  At  about 
3  o'clock  in  the  afternoon  of  Decemb.T  10, 
1S02,  a  freight  train  going  west  was  run  on- 
to the  passing  track,  and  stoiiped  so  as  to 
obstruct  the  crossings  of  all  three  of  these 
streets.  There  Is  testimony  showing  that 
this  obstruction  continued  for  '2Vt  or  30  min- 
utes, leaving  no  opening  on  either  street  for 
persons  desiring  to  cross.  After  the  freight 
train  had  been  so  placed  on  the  passing 
track,  a  west-bound  passeiijrcr  train  was  run 
In  behind  it,  on  the  same  track.  In  front  of 
it  were  a  number  of  empty  cars,  tlius  nearly 
tilling  the  track  between  the  switches.  Wlille 
these  trains  were  standing  on  tiie  side  track, 
a  passenger  train  going  east  passed  them  on 
the  main  line.  Elmer  Cross,  a  son  of  the 
plalntilTs,  had  been  waiting  on  the  nortli  side 
of  the  pa.sslng  track  for  20  or  'Si  minutes,  to 
(TOSS  to  the  soutli  side,  where  his  liome  was 
with  his  parents.  He  was  a  boy  V.i  yeiirs  of 
age.  At  about  the  time  tlie  east-lioiuul  train 
jiassed,  he  had  started  to  go  around  the  rear 
end  of  the  freight  train.  The  west-bound 
passenger  train  had  backed  onto  tlie  main 
line,  and  was  proceeding  west,  witli  its 
steam  cocks  open,  emitting  a  cloud  of  steam, 
as  the  boy  attempted  to  pass  the  rear  end  of 
the  way  car  of  the  freight  train.  The  freight 
train  then  commenced  backing,  witiiout  any 
signal  by  l>ell  or  whistle,  and  without  any 
guard  on  the  rear  end  of  the  train,  striking 
the  boy,  and  dragging  him  for  a  considerable 
distance  along  the  track,  KiUIng  him  almost 
instantly.  It  appears  tliat  these  <-rossln}^ 
were  frequently  bI<K-ked  by  the  defendant's 
trains  for  considerable  periods  of  time;  tliat 
persons  desiring  to  cross  were  in  the  li:ibit 
of  climbing  over,  crawling  under,  and  going 
around  the  trains;  and  that  the  employe's  of 
tlie  company  in  chorge  of  this  particular 
train  knew  that  they  were  accustomed  to  do 
so. 

It  Is  insisle<i  on  behalf  of  the  railroad 
<'onii»any  that  Its  demurrer  to  tlie  testimony 
offered  by  the  plalntifrs  should  liave  l«H>n 
sustained,  and  that  there  can  lie  no  re<'overy 
on  the  facts  di.sclosed.  It  is  urged  that  El- 
mer Cross  was  a  trespasser  on  the  grounds  of 
the  company,  because  the  place  where  he 
was  killed  was  not  a  street  «'n>ssing  or  otlier 
place  where  he  had  a  riglit  to  <'r«ss  the  de- 
fendant's right  of  way;   tliat  tlieie  Is  no  evi- 


dence indicating  a  willful  or  wanton  injury; 
and  that  the  defendant  owed  him  no  duty 
which  It  did  not  perform.  Under  the  facts 
disclosed  in  this  case,  we  think  the  question 
was  properly  submitted  to  the  Jury  as  to 
whether  there  was  not  a  license  given  to  the 
public  to  pass  around  Its  trains  while  the 
street  crossings  were  obstructed.  It  was  cer- 
tainly unreasonable  for  the  defendant  to 
keep  Its  trains  standing  across  all  the  streets 
of  the  town  for  so  long  a  time,  and  deny 
the  imblic  any  opportunity  to  cross.  It  be- 
ing known  by  the  employes  on  the  train  that 
people  were  In  the  habit  of  going  around  Its 
trains.  It  was  incumbent  on  them  to  move 
the  train  with  reference  to  such  known  prac- 
tice, to  give  proper  signals  when  starting, 
and  to  have  some  one  at  the  read  end  of  the 
backing  train,  to  guard  against  accident. 
The  testimony  of  the  train  hands  discloses 
that  it  was  understood  by  them  to  be  the  du- 
ty of  the  rear  brakeman  to  be  on  the  hind 
end  of  the  way  car  when  the  train  backed. 
There  is  testimony  showing  that  no  one  was 
there.  It  is  said  that  the  evidence  offered 
by  the  plaintiff  does  not  show  how  Elmer 
Cross  came  to  his  death.  None  of  the  plain- 
tiffs' witnesses  saw  him  when  he  was  struck 
by  the  way  car.  The  first  they  knew  of  the 
casualty  was  when  he  was  being  taken  out 
from  under  the  cars,  after  several  cars  had 
passed  over  him.  Whether  the  p  alntlffs'  tes- 
timony was  sutticient  to  take  the  case  to  the 
jury  it  is  unnecissary  to  decide,  for  any  lack 
of  i>roof  on  that  point  was  afterwards  sup- 
plUnl  by  the  defendant.  A  brakeuutn  on  tlie 
west-I>ound  passcnser  train  testitied  tliat  he 
saw  Elmer  on  the  tra<'k  before  the  way  car 
struck  iilm,  and  that  thei-e  was  no  one  stand- 
ing on  the  rear  end  of  tlie  way  car. 

On  the  merits  of  tiie  ease,  we  think  there 
was  ample  proof  showing  negligence  on  the 
part  of  the  company,  and  that  It  cannot  be 
said,  as  a  matter  of  law,  that  the  boy  was 
guilty  of  contributory  negligence,  but  that 
the  question  was  one  for  the  Juiy. 

The  averments  of  the  petition  with  refer- 
ence to  the  blocking  of  the  streets  b.v  the 
defendant  at  this  particular  time,  and  also 
its  custom  of  doing  so,  and  the  custom  of  peo- 
ple to  cross  its  tracks,  over,  under,  and  around 
its  trains,  were  proper,  and  the  court  did 
not  err  in  refusing  to  strike  them  out.  Evi- 
dence in  supiwrt  of  them  was  also  proper. 

Instructions  were  asked  by  the  defendant 
limiting  the  amount  of  the  recovery  of  the 
plalntitTs,  who  were  tlie  parents  of  the  boy 
who  was  killed,  to  the  net  earnings  of  the 
boy  during  his  minority.  The  instructions 
asked  are  eiToneous.  While  the  plaintiffs 
would  have  no  right  to  take  the  boy's  earn- 
ings after  he  sliould  reach  his  majority  with- 
out ills  consent.  It  might  well  be  that  the 
ties  of  natural  affection  would  l)e  suflieiently 
strong  to  cause  him  to  do  them  even  more 
service  after  his  majorit.v  than  before.  A 
recovery  by  parents  for  the  death  of  a  son 
after  his  majority  Is  not  at  all  uncommon. 
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In  the  case  of  RallTray  Oo,  r.  French,  58 
Kan.  584,  44  Pac.  32,  a  Judgment  for  $4,!300  In 
favor  of  a  widowed  mother,  59  years  of  age, 
for  the  death  of  a  son,  34  years  of  age,  was 
affirmed  by  this  court.  The  Judgment  In  this 
case  Is  for  $4,000,  $500  less  than  In  the  case 
cited.  We  think  the  substance  of  the  ninth 
and  twelfth  instructions  was  included  In 
those  given  by  the  court,  although  In  dif- 
ferent language.  The  eighth  instruction  Is 
criticised;  and  tite  part  singled  out.  In 
which  It  Is  stated  that  "I  Instruct  you  that 
the  defendant  was  negllgont  In  blocicing  up 
the  street  for  sucii  an  uurensonable  time,"  Is 
objectionable.  The  language  which  imme- 
diately follows  it,  however,  shows  that  the 
court  did  not  intend  to  convey  the  idea  that 
«  verdict  against  the  company  might  rest 
on  this  act  of  negligence.  The  whole  In- 
Btnictlon  rends  as  follows:  "(8)  If  you  be- 
lieve from  the  evidence  that  the  defendant 
blocked  the  street  crossings— Its  tracics— by 
Its  standing  trains;  that  such  blocliing  pre- 
vented the  crossing  of  its  streets  for  an  un- 
reitsonable  period,  taliiug  into  consideration 
the  place,  time,  and  situiition:  that  the  de- 
censed  came  to  one  of  the  bloclccd-up  streets, 
■nd,  after  waiting  a  reasonable  time,  under 
the  circumstances,  to  cross,  that  he  tlien 
went  eastward  to  cross  the  traclts,  by  going 
around  the  hind  end  of  the  train,  and  th.it 
attempting  to  go  around  the  rear  end  on  the 
side  track,  and  while  In  that  Immediate 
vicinity,  a  passenger  train  went  west  on 
the  main  line  or  track,  pa.ssing  the  bind  end 
of  the  train  on  the  side  track,  at  the  time 
making  escaping  steam  from  Its  cylinder 
cocks;  that  tlic  deceased's  attention  was 
drawn  or  attracted  by  such  passenger  en- 
gine, and,  in  endeavoring  to  escape,  he  step- 
ped onto  or  remained  on  the  side  track;  that 
It  had  been  the  frequent  practice  of  the  de- 
fendant to  block  up  these  streets,  Imme- 
dl.iteiy  and  Just  before  he  was  killed,  so 
that  the  travel  had  been  in  the  habit  of 
crossing  its  cars,  going  under  Its  cars,  or 
around  the  ends  of  Its  trains,  in  order  to 
cross;  that  such  liabit  bad  been  so  frequent 
and  long  continued  for  the  defendant  to 
know  it,  or  it  iind  reasonable  opi>ortunity  to 
know  of  It;  that  the  deceased  was  hit  by  the 
hind  end  of  the  train  on  the  side  track  as  It 
backed  east;  that  there  was  no  sufficient  or 
efficient  warning  or  notice  given,  by  whistle, 
bell,  or  otlierwise,  of  such  backing;  and  that 
the  deceased  was  In  the  e-xercise  of  care,  and 
was  without  fault,— then  I  Instruct  you  that 
the  defendant  was  negligent  in  blocking  up 
the  streets  for  such  unreasonable  time;  that 
the  deceased  had  tlie  right  to  take  any  way 
to  cross  tiie  tracks  that  would  have  been 
prudent,  proper,  for  an  ordinary  person  of 
Ills  years  to  have  taken;  and  if  the  habit  of 
travel  across  these  tracks  In  a  similar  way 
bad,  by  reason  of  the  conduct  of  the  de- 
fendant in  the  management  of  Its  trains, 
been  long  continued,  you  have  the  riglit  to 
'  'onslder  such  testimony,  for  the  one  and  only 


reason  or  purpose  of  determining  wbetber 
the  defendant  should  have  been  aware  of 
and  moved  its  trains  with  reference  to  such 
a  condition  of  travel,  and  whether  in  this 
case  it  was  negligent  or  not  in  moving  its 
train  without  warning  or  notice,  and  it  it 
for  you  to  say,  from  all  the  facts  and  drcnu- 
stances,  who.  If  any  one,  was  chareeable 
with  negligence."  The  answer  of  the  jury 
to  the  last  special  question  submitted  to 
them  shows  that  they  had  a  dear  under- 
standing of  the  issues  InvoivAj,  and  the  ob- 
jectionable expression  evidputly  did  not  af- 
fect the  verdict.  The  qoestion  and  answer 
are  as  follows:  "Q.  9.  If  yon  find  for  the 
plaintiff,  state  what  act  of  negligence  tiie  de- 
fendant or  its  employes  was  guilty  of  which 
caused  the  death  of  the  deceased,  Elmer 
Cross.  A.  First,  blocking  the  streets  for  an 
unreasonable  length  of  time;  second,  not  giv- 
ing proper  signal  when  backing  train  No.  41; 
third,  also  neglect  to  have  rear  brakenian  of 
same  at  his  proper  place."  We  find  no  merit 
in  the  claim  of  error  in  the  instructions  as 
to  the  mea.sure  of  damages,  nor  lliat  the  sum 
awarded  is  excessive.  The  judgment  la  af- 
firmed.    All  the  Justices  concurring. 


($8  Kan.  445) 

BAYHA  et  al.  v.  MUNFOHD  et  aL 

(Supreme  Court  of  Kaunas.    July  10,  1897.) 

Impeaciimext  or  Witness— Conviciion  upKelost 
— Piiooi'  or  leiRXTiTV— Ai-FKAi.— RKVI^^v. 

1.  For  the  purpose  of  affpctiiig  the  croiiibility 
of  a  \vitn<"!<8  prcHliinMl  liy  the  plaiiititTs.  it  is  cora- 
petrnt  for  the  di-fpnd.ints  to  iiitrocliue  nn  au- 
tliPiiticated  record  showing  a  conviction  for  fclouy 
of  a  iMTKon  of  tlic  Siiinc  nnnie  ns  the  wiliH-ss 
without  other  proof  that  the  periiou  convictod 
wiis  tlie  same  one  who  tpstificd  as  a  witm'ss  in 
the  case. 

'2.  Ordionrily,  identity  of  name  is  nrima  fncie 
evidence  of  Identity  of  person,  and  it  devolves 
upon  thnse  who  deny  the  ideiiti^  to  overcome  the 
prpsniiiption  by  i)roof. 

3.  Kvidence  exnniined.  and  hrld  to  be  suflScient 
to  support  the  findings  and  judgment  of  the  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Barton  county;  J. 
H.  Bailey,  Judge. 

Action  by  Bayha.  Barber  &  List  against 
Morrison  Munford  and  others.  Judgment  for 
defendants,  and  phiiutilTs  appeal.    Affirmed. 

William  Osmond,  for  plnintlfTB  in  error. 
Karnes,  Holmes  &  Krauthoff  and  E.C.Cole,  for 
defendants  In  error.  James  Scnmmon  and  Sam- 
uel Maher,  for  certahi  cross  petitioners  In  error. 

JOHNSTON.  J.  This  was  an  action  In  the 
nature  of  a  creditors'  bill.  In  which  the  hon- 
esty and  validity  of  certain  transactions  and 
transfers  had  and  made  between  the  Kansas 
City  Times  Company.  Morrl.'H>n  Munford, 
Charles  E.  Hashrook,  J.  K.  Mcl^ln.  and  oth- 
ers Incldental'y  connected  with  thrmwer.'C'ial- 
lenged.  The  trial  court  found  the  tia:is:icil  ns 
to  be  free  from  frand,  and  the  transfers  to 
be  valid.  It  Is  argued  here  that  the  flndlnga 
are  without  support,  but,  after  reading  the  tea- 
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tlmony,  we  readily  conclude  that  there  Is  some 
teslimony— Indeed,  considerable  testimony- 
tending  to  sustain  the  flndlnRS  of  the  court, 
and  the  controTersy  on  this  point  Is  therefore 
finally  settled. 

It  Is  contended  that  the  court  erred  In 
the  admission  of  evidence.  The  testimony  of 
Alexander  Belford  was  Introduced  In  behalf 
of  the  plaintiffs,  and  for  the  purpose  of  Im- 
peachment the  defendants  offered  a  record 
showhiK  the  conviction  of  Alexander  Belford 
in  1874,  in  the  district  court  of  Shawnee 
county.  Kan.,  upon  a  charge  of  enit)ozzlemeut; 
and,  further,  that  the  punishment  adjudged 
was  Imprisonment  in  the  state  penitentiary  for 
a  term  of  two  years.  The  proof  offered  was  in 
form  a  duly-authenticated  copy  of  the  record 
of  conviction,  but  it  is  contended  by  plaintiffs 
that  the  testimony  was  not  admissible  with- 
out other  proof  showing  that  the  Alexander 
Belford  who  was  convicted  and  sentenced  to 
the  peoltentlaiy  was  the  same  Alexander  Bel- 
ford who  testified  as  a  witness  in  the  case. 
Belford  having  been  Introduced  as  a  witness, 
his  credibility  became  a  legitimate  subject  of 
inquiry,  and  It  was  competent  for  the  defend- 
ants to  Introduce  the  record  of  conviction  for 
the  purpose  of  affecting  his  credibility.  It  is 
a  well-established  rule  that  identity  of  name 
is  prima  facie  evidence  of  identity  of  person, 
and  It  devolves  upon  those  who  deny  the  iden- 
tity to  overcome  the  presumption  by  proof. 
Floumoy  v.  Warden,  17  Mo.  4;?5;  State  v. 
Moore,  ttl  Mo.  276;  State  v.  McGulre.  87  Mo. 
(i42;  Hatcher  v.  Kochedeau,  18  N.  Y.  86;  AVil- 
son  V.  Holt.  83  Ala.  528.  3  South.  .321;  Camp- 
IjcU  V.  WaUace,  46  Mich.  320.  9  X.  W.  432; 
9  Am.  &  Eng.  Bnc.  Law.  863.  The  point 
argued  concerning  the  burden  of  proof  Is  not 
fairly  presented  In  the  record,  and,  so  far  as 
appears,  furnishes  the  plaintiffs  no  ground 
of  complaint.  We  find  no  error  in  the  record, 
and  therefore  the  Judgment  of  the  district 
court  will  be  afflnued.  All  the  Justices  con- 
curring. 
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et  ai. 

(Supreme  Court  of  Kansas.     July  10,  1897.) 

FiKES  Set   by  Locomotives  —  Attoksey's  Feb — 
CoNSTiTi'TioxAi.  Law— Evidence— New  Thiau 

1.  Claims  of  error  in  the  ntlmiasion  of  testi- 
mony considered,  and  hrlil  insufficient  to  wuirant 
a  reversal  of  the  judgment. 

2.  Section  2  of  chapter  l.'Sn  of  the  Laws  of 
188.J,  which  authorizes  the  allowance  of  an  at- 
torney's fee  in  actions  against  railroad  companies 
to  recover  dnmaiies  caused  by  fii'e  in  the  oiK'ra- 
tion  of  tile  railroads,  does  not  violate  the  first 
and  elKiitecnth  sections  of  the  bill  of  riRhts  of 
the  constitntinn  of  this  stale,  or  section  1  of 
article  14  of  the  constitution  of  the  United  States, 
but  is  a  valid  law. 

.S.  In  an  action  acainst  a  railroad  company  to 
recover  dnmajtes  for  the  destniction  of  an  elevator 
by  fire,  alleged  to  have  been  negligently  caused 
by  Um'  company  in  tlie  operation  of  its  railroad, 
it  is  not  iiiiiispcnsable  to  prove  by  <lirect  evidence 
that  the  fire  escaixxl  from  an  engine  on  tlic  de- 
fendant's road,  but,  if  the  circumstances  shown 


are  adequate  to  convince  r«isonnble  men  that  the 
fire  was  so  caused,  the  jury  may  properly  base 
a  verdict  thereon;  and,  held,  that  there  was  suffi- 
cient testimony  in  tiiis  case  to  uphold  a  verdict 
against  the  company. 

4.  While  it  is  the  imperative  duty  of  the  trial 
court  to  sustain  a  motion  for  a  new  trial  in  ail 
cases  where  there  i?  an  utter  failure  to  prove  any 
essential  fact  necessary  to  support  the  verdict. 
and  also  where  the  judge  is  of  the  opinion  thai 
the  verdict  is  clearly  oppoae<l  to  the  weight  of  the 
testimony,  in  cases  of  doubt,  where  there  is  suffi- 
cient testimony  to  supjiort  the  verdict,  if  the 
court,  after  a  full  consideratitm  of  it,  api>rovcs 
I  the  verdict,  and  enters  judgment  thercou.  this 
court  will  not  reverse  his  action  merely  becans<' 
he  states  that  he  donbts  the  correctness  of  the 
verdict,  and  wonid  not  have  found  as  the  jury 
did  if  the  case  had  been  submitted  to  him  as  a. 
trior  of  the  facts.  In  doubtful  cases,  where  the 
jurj'  have  acteil  fairly  and  conscientiously  on  coii- 
fiicting  evidence,  tlie  trial  court  may  properly  de- 
fer to  the  judgment  of  the  jury,  and  approve  a 
verdict,  even  tlioiigli.  acting  on  his  own  iud'iini'iit 
alone,  he  would  have  reached  the  opiwsite  result. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Cloud  county;  F. 
W.  Sturgis,  Judge. 

Action  byW.T.  Mathews  and  auotlier  against 
I  tlie  AtchLson.  Tojicka  &  Santa  F6  Railroad 
■  Company.  Judgment  for  plaintiffs.  Defend- 
,  ant  brings  error.    Affirmed. 

A.   A.    Ilurd   and   Stam1>angh  &  Hurd.   for 
I  phiiutlff  in  error.     J.  W.  Sheafor,  for  defend- 
ants In  error. 


ALLEN,  J.  This  action  was  commenced 
by  W.  T.  Mathews  and  M.  L.  Trudell  against 
the  Atchison.  Topeka  &  Santa  FC  Railroad 
Company  to  ivcover  damages  for  the  destruc- 
tion of  their  elevator  building  in  Miltonvale, 
which  they  allege  1  was  burned  liy  fire  negli- 
gently, permitted  to  escape  from  one  of 
the  defendant's  locomotives.  Tiie  trial  in  the 
district  court  resulted  In  a  verdict  and  Judg- 
ment in  favor  of  the  ]>laiutiffs  for  $2.0(14  dam- 
ages and  $225  attorney's  fees.  'Ihe  building 
was  situated  ou  the  right  of  way  of  the  Un- 
ion Pacific  Rallwa.v  t'ompany.  alxnit  88  feet 
north  from  the  track  of  the  defendant.  The 
fire  was  first  discovered  between  lialf  past  (! 
and  7  o'cicK-k.  The  evidence  favorable  to  the 
plaintiffs,  which  scinns  to  have  been  accepted 
by  the  jury,  tends  to  siiow  tliat  the  elevator 
had  been  operated  on  the  day  of  the  fire, 
which  occuiTed  April  17.  l.S1»:i:  that  some  dust 
and  trasli  was  necessarily  scattered  around 
the  outside  of  the  imllding  fr<  in  a  sixiut 
through  whidi  corncobs  wore  (lisclini-ged;  tliat 
at  about  6  o'clock  a  freight  train  iiasse.l  along 
the  defendant's  road,  going  west,  without 
stopping;  that,  as  the  train  came  in.  steam 
was  siiut  off  for  a  time,  but  that  Iwfore  It 
l)assed  the  elevator  steam  was  (mt  on  again, 
and  that  as  it  passed  the  elevator  otilce, 
located  a  short  distance  east  of  tlie  elevator 
building,  cinders  were  tlii*own  from  tlie  snioUe- 
stack  to  the  office  bniidiug;  that  the  wind 
was  then  blowing  from  the  soutinvest;  that 
alx>ut  a  week  before  this  fire  anotlier  one  had 
beeu  started  in  tliat  vicinity  by  tlie  same  en- 
gine; that  the  fire  originated  on  the  outside  of 
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tb«  south  Bide  of  the  engine  and  boiler  room, 
wbleh  were  located  at  the  west  end  of  the 
elevator,  and  that,  while  there  was  a  fire  in 
the  furnace  in  the  boiler  room  of  the  elevator, 
it  had  been  safely  fixed,  so  that  there  wab 
no  danger  of  Its  escaping  and  burning  the 
building.  Some  of  the  evidence  on  the  part  of 
the  defendant  tended  to  show  that  the  fire 
originated  inside  the  boiler  room.  Vv  hile  the 
evidence  in  this  case  was  wholly  circumstan- 
tial, the  defendant's  contention  that  there  is 
no  proof  to  support  the  verdict  cannot  be  sus- 
tained. The  proof  with  reference  to  fires 
caused  by  locomotive  engines  Is  nearly  always 
of  the  same  character,  though  of  different  de- 
grees of  convincing  force.  Numerous  objec- 
tions were  raised  to  the  testimony.  Proof 
was  allowed  as  to  the  cost  of  the  building, 
but  aa  the  verdict  is  for  an  amount  below  the 
lowest  estimate  of  any  witness  of  the  value 
ol  it,  the  error  in  the  admission  of  the  testi- 
mony l8  of  no  importance.  Testimony  was 
also  allowed  with  reference  to  other  fires  that 
originated  from  engines  on  the  defendant's 
road,  without  Identifying  the  engine  attached 
to  this  freight  train,  or  the  engineer  in  charge 
of  it,  as  the  one  causing  the  fires.  We  think 
the  identification  should  have  preceded  the 
admission  of  such  testimony,  but  the  court, 
in  the  progress  of  the  trial,  remarked:  "Un- 
less you  can  connect  this  engine  with  tliose 
flres,  I  will  instruct  the  Jury  that  this  evi- 
dence is  not  to  be  considered."  In  view  of 
all  the  testimony  in  the  case,  the  special  find- 
ings, and  this  remark  from  the  court  in  the 
presence  of  the  Jury,  the  error  in  the  admis- 
sion of  this  testimony  does  not  appear  to  be 
sutfiolent  to  warrant  a  reversal  of  the  Jodg- 
ment.  We  thhik  the  instructions  were  very 
full,  clear,  and  fair.  We  do  not  regard  the 
decision  of  the  supreme  court  of  the  United 
States  in  the  case  of  Railroad  Go.  v.  Ellis,  17 
Sup.  Ct.  255,  as  conclusive  against  the  vnlidit:; 
of  our  statute  authorizing  the  recovery  of  at- 
torney's fees  in  cases  of  this  kind.  The  stat- 
ute of  Texas  \mder  consideration  in  that  case 
was  quite  different  In  principle  from  the  one 
on  which  the  Judgment  in  this  ca.se  was  ren- 
dered. Our  statute  is  somewhat  in  the  na- 
ture of  a  police  regulation,  <iesigned  to  en- 
force care  on  the  part  of  railroad  companies  to 
prevent  the  communication  of  fire  and  the  de- 
struction of  property  along  railroad  lines.  It 
l8  not  intended  merely  to  impose  a  burden  od 
railroad  corporations  that  private  persons  are 
not  required  to  bear,  and  the  remedy  oftered 
is  one  the  legislature  has  the  right  to  give  in 
such  cases.  This  Is  the  view  heretofore  held 
by  this  court,  which  we  see  no  reason  for 
otianglng.  Railway  Co.  v.  Snaveley,  47  Kan. 
1137.  28  Pac.  615;  Railway  Co.  v.  Curtis,  48 
Kan.  170,  29  Pac.  146:  Railway  Co.  v.  Me- 
Mnllen,  48  Kan.  281,  20  Pac.  147;  Railroad 
Co.  v.  Hennlng.  48  Kan.  465,  20  Pac.  .'>97. 

We  find  no  subetantlai  error  in  the  refusal 
of  the  court  to  require  the  jury  to  answer  cer- 
tain special  questions.  If  all  of  them  had 
been  auswei-ed  favorably  to  the  defendant, 


they  would  not  have  necessitated  a  reversal 
of  the  Judgment.  There  was  no  error  in  over- 
ruling the  plaintiffs'  motion  for  Judgment  on 
the  special  findings,  although  it  was  found 
that  the  engine  was  properly  constructed,  and 
equipped  with  the  l)e8t  known  appliances  for 
the  prevention  of  the  escape  of  fire.  Liability 
was  based  on  the  unskillful  manner  In  which 
the  engine  was  operated,  and  there  was  proof 
tending  to  show  that  cinders  were  thrown 
from  the  engine  as  a  result  of  "working 
steam  too  hard." 

The  most  difficult  question  In  the  case  aris- 
es from  the  language  used  by  the  court  in 
overruling  the  motion  for  a  new  trial.  The 
colloquy  between  court  and  counsel  at  the 
time  the  motion  was  passed  on  is  incorporat- 
ed in  the  record.  Among  other  things,  the  Judge 
said:  "This  evidence  does  not  carry  any  con- 
viction to  my  mind  either  way.  You  say  it  is 
quite  evident  the  fire  originated  from  the  build- 
ing Itself,  from  the  engine  or  boiler  or  machine- 
ry; while  Mr.  Sheaf  or  says  it  is  equally  as  dear 
that  they  had  nothing  to  do  with  it;  that 
the  fire  could  not  have  originated  in  that 
manner.  •  ♦  ♦  I  think,  and  what  I  have 
thought  about  this  case  from  the  beginning 
is,  that  there  to  no  certainty  as  to  who  set 
the  fire,  and  It  is  not  clear  to  my  mind  yet; 
and  you  might  offer  this  evidence  twenty 
times,  and  I  should  never  be  satisfied  as  to 
the  origin  of  that  fire, — whether  it  arose  from 
the  railroad,  or  whether  it  arose  from  the 
engine  and  boiler.  •  •  •  I  will  say  this, 
as  I  have  said:  If  I  had  been  on  that  Jury,  I 
should  not  have  found  that  verdict;  not  that 
I  would  have  been  positive  that  the  road 
didn't  set  It  afire,  but  because  I  could  not 
have  had  evidence  enough  to  satisfy  my 
mind  that  the  road  did  set  it  afire.  •  •  • 
If  the  court  shonid  grant  a  new  trial  In  ev- 
ery case  where  he  would  not  have  fotmd  the 
same  verdict  as  the  Jury,  why,  then,  I  should 
grant  a  new  trial  in  this  case,  because  I 
would  not  have  found  that  verdict,  because 
I  could  not  have  found  that  the  defendant 
set  the  fire;  but  then,  If  the  court  is  to  be 
the  sole  Judge  and  arbitrator,  what  is  the 
duty  and  object  of  the  Jury?  I  take  it  the 
Jury  were  a  fair  average  Jury,  men  of  good 
judgment,  Jnst  as  good  as  the  court.  If  not 
better,  in  matters  of  this  kind,  and  Just  as 
honest  and  conscientious.  •  •  •  It  cornea 
down  to  that,  as  yon  very  properly  say,— 
that  is,  there  are  two  possible  oanaes,  and  a 
fair  statement  is  that  the  probabilities  are 
about  equal.  Yon  claim  the  probabilities  are 
that  the  road  set  the  fire.  They  claim  that 
the  probabilities  are  that  the  engine  set  It 
afire.  Now.  the  possibllltira  are  equal,  and 
the  probabilities  are  not  far  apart;  you  each 
claim  to  suit  your  theory.  That  is  Jnst  the 
condition  of  this  case,  and  the  case  was  9Ul>- 
mitted  to  a  Jury,  and  the  Jury  found  for  the 
plaintiff  and  against  the  railroad.  Now,  the 
question  Is,  ought  the  court  to  pTit  itself  and 
Its  judgment  agsiinnt  that  of  tlie  jury,  and 
find  the  other  way?    •    •    •    Well,  the  case 
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bas  been  tried,  and  two  theories  have  been 
submitted.  I  take  it  tbere  lias  l)een  some 
evidence  in  support  of  eacn  tlieory,  and 
possibly  enougli  to  Justify  a  verdict  on  which- 
ever theory  the  jury  saw  fit  to  find;  and  the 
object  and  purpose— the  duty — of  the  jury  be- 
ing, as  I  understand  it,  to  pass  upon  such 
questions,  I  will  let  the  judgment  stand,  al- 
though, to  my  mind,  the  evidence  is  not  con- 
vincing." There  are  other  statements  made 
by  the  judge,  some  of  which  are  slightly 
stronger  In  opposition  to  the  verdict  than 
those  quoted,  but  the  parts  extracted  seem  to 
be  fairly  expressive  of  the  view  talien  by 
the  court  of  the  case,  and  of  his  duties  in 
passing  on  the  motion.  It  has  often  been 
held  that,  If  the  verdict  does  not  meet  the 
approval  of  the  court,  it  should  be  set  aside. 
Richolson  V.  Freeman,  .TO  Kan.  463,  43  Pac. 
772;  Railroad  Co.  v.  Ryan,  49  Kan.  1,  30 
Pac.  108,  and  cases  cited.  On  the  other  hand, 
the  verdict  of  a  jury  has  some  force,  and 
it  is  not  for  the  trial  court  In  every  doubtful 
case  to  set  his  Judgment  against  that  of  the 
jury.  As  was  well  said  in  the  ease  of  John- 
son V.  Leggett,  28  Kan.  590:  'We  do  not 
understand  that  it  is  the  duty  of  the  trial 
court  where  a  doubtful  que.«tion  of  fact  ex- 
ists to  disturb  the  verdict  of  the  Jury,  sim- 
ply because  Its  judgment  Inclines  the  other 
way.  The  case  of  Williams  v.  Townsend,  15 
Kan.  504,  carries  no  such  intimation.  The 
jury  are  the  triors  of  the  fact;  and  while 
It  Is  the  duty  of  the  district  court  to  inter- 
fere, yet,  as  stated  in  that  case,  it  Is  only 
when  they  have  manifestly  mistaken  the 
evidence,  and  where  the  verdict  Is  manifest- 
ly erroneous.  Where  the  question  is  abso- 
lutely doubtful,  where  some  men  would  nat- 
urally come  to  one  conclusion  and  others  to 
the  opposite,  then  the  verdict  of  the  jury  Is 
conclusive.  They  are  the  triors  of  the  fact, 
and,  although  the  judgment  of  the  court  may 
Incline  against  the  verdict  of  the  jury,  yet 
It  ought  not  to  Interfere."  In  this  case  it 
clearly  appears  that  the  court  regarded  the 
case  as  a  doubtful  one,— that  the  jury  were 
good  men,  against  whom  the  court  entertain- 
ed no  suspicion  of  bias  or  unfairness.  The 
evidence  was  very  full,  and  probably  as  well 
presented,  and  as  fairly  considered,  as  it 
would  have  been  on  a  second  trial.  The  re- 
marks of  the  court  Indicate  no  disposition  to 
shirk  responsibility,  or  to  act  hastily,  and, 
after  a  full  consideration  of  all  tlie  questions 
Involved,  although  himself  inclined  to  And 
for  the  defendant  on  the  facts,  he  yet  ap- 
proved the  verdict  in  deference  to  the  Judg- 
ment of  the  triors  of  fact.  Although,  In  his 
remarks,  he  expressed  some  uncertainty  as 
to  what  his  duties  were  under  the  circumstan- 
ces, we  think  he  entertained  a  correct  judg- 
ment as  to  what  the  trial  court  should  do 
under  the  circumstances,  and  that  this  court 
would  not  be  warranted  In  reversing  his  rul- 
ing on  the  motion  for  a  new  trial.  The 
judgment  is  affirmed.  All  the  justices  con- 
'•urring. 


(58  Kan.  480) 
COALE  et  al.  t.  CAMPBELI/. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 
Tax  Deed— Enfoucement— Limitations. 

A  party  who  seeks  to  recover  lands  sold  for 
taxes,  clniniiiig  under  a  tax  deed  dul.v  reoordeil, 
must  bring  his  action  within  two  years  after  iiis 
cause  of  action  accrues;  and  where  the  land 
remains  vacant  for  more  than  five  years  after  tlie 
tax  detni  is  recorded,  and  the  holder  of  the  oriKinal 
title  then  takes  and  holds  possession  thereof  for 
more  than  two  years  before  suit  is  brought  l>y 
the  bolder  of  the  tax  title,  the  action  of  the  lat- 
ter is  barred,  by  the  third  subdivision  of  sectioa 
16  of  the  Code  of  Civil  Procedure. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county;  W. 
A.  Randolph,  Judge. 

Action  by  James  R.  Campbell  against  W. 
T.  Coale  and  others.  Judgment  for  plalntitT. 
Defendants  bring  error.    Reversed. 

E.  W.  Cunningham,  for  plaintiffs  In  error. 
L.  B.  &  J.  M.  Kellogg  and  J.  G.  Hutchison, 
for  defendant  In  error. 

ALLEN,  J.  James  R.  Campbell  brought 
suit  in  the  district  court  of  Lyon  county  to 
recover  possession  of  a  quarter  section  of 
land  from  the  plaintiffs  in  error.  The  de- 
fendants' answer  was  a  general  denial.  In 
supiKirt  of  his  claim,  the  p'.alntiff  offered  a 
tax  deed  to  John  C.  Douglass,  issued  on  the 
11th  of  March,  1878,  and  based  on  a  sale 
made  In  May,  1865,  for  the  taxes  of  1864. 
This  deed  was  recorded  on  the  day  of  its  date. 
Douglass  conveyed  his  title  under  the  tax 
deed  to  tiie  plaintiff.  Neither  the  plalntifT 
nor  Douglass  was  ever  in  the  actual  posses- 
sion of  the  land,  nor  did  either  of  them  ever 
pay  any  taxes  thereon,  except  those  for 
which  the  land  was  sold.  The  defendant 
Coale  derives  title  from  a  patent  from  the 
TTnited  States  and  mesne  conveyances  from 
the  original  patentee  to  himself,  and  was 
in  the  actual  iiossesslon  of  the  land,  by  his- 
tenant,  for  seven  years  prior  to  the  com- 
mencement of  this  action.  For  more  than 
five  years  after  the  tax  deed  was  recorded, 
the  land  was  vacant  prairie. 

Both  parties  Invoke  the  aid  of  the  statute 
of  limitations.  On  the  part  of  Campbell  it 
is  contended  that  the  tax  deed,  being  valid 
In  form,  and  duly  recorded,  carried  the  con- 
structive possession  of  the  land  to  the  gran- 
tee; that,  as  It  remained  unchallenged  for 
more  than  five  years,  any  action  attacking  it» 
validity  became  barred;  and  that,  after  the 
expiration  of  the  period  of  limitation,  the 
title  of  Douglass  under  the  tax  deed  became 
a  perfect,  absolute  title,  not  subject  to  at- 
tack; and  that  subsequent  possession  by  the 
holder  of  the  original  title  must  continue  15 
years  in  order  to  constitute  a  bar  to  an  action 
brought  by  the  holder  of  the  tax  title.  Oa 
behalf  of  the  plaintiffs  In  error  various 
claims  are  made,  but  we  deem  It  necessary 
to  consider  only  one  of  them,  namely,  that 
the  plaintlfTs  action  was  barred  by  the  stat* 
ute  of  limitations  in  two  years  after  Coale 
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took  possession  of  tbe  land.  Section  141  of 
tbe  tax  law  mow  in  force  provides:  "Any 
suit  or  proceeding  against  tlie  tax  purchas- 
er, his  heirs  or  assigns,  for  the  recovery  of 
lands  sold  for  taxes,  or  to  defeat  or  avoid  a 
sale  or  conveyance  of  lands  for  taxes,  ex- 
cept in  cases  where  the  taxes  have  l)oen 
paid  or  the  land  redeemed  as  provided  by 
law,  shall  be  commenced  within  five  years 
from  the  time  of  recording  the  tax  deed,  and 
not  thereafter."  Laws  187C,  c.  »4.  Section  57 
of  chapter  197  of  the  Compiled  Laws  of  1862, 
under  which  the  sale  was  made,  differs  from 
the  section  quoted  in  that  it  does  not  con- 
tain the  words  "to  defeat  or  avoid  a  sale  or 
conveyance  of  lands  for  taxes,"  and  also  that 
the  period  of  limitation  la  there  fixed  at  three 
years.  Under  tlie  section  quoted,  it  has  lieen 
held  tliat,  where  the  loud  is  vacant,  the  hold- 
er of  the  original  title  cannot  maiutaiu  an 
action  to  avoid  or  defeat  the  tax  deed,  unless 
he  commences  his  suit  within  five  years 
after  it  is  placed  on  record.  Harris  v.  Cur- 
ran,  32  Kan.  580,  4  Pac.  1044.  In  this  case 
the  holder  of  the  tax  title  is  not  merely  de- 
fending an  action  brought  to  recover  posses- 
sion of  the  land  from  him,  or  to  declare  bis 
deed  invalid,  but  is  seeking  to  recover  land 
in  the  possession  of  another.  The  defendant 
1>elow  invokes  the  third  subdivision  of  sec- 
tion 16  of  the  Code  of  Civil  Procedure,  pro- 
viding: "Actions  for  the  recovery  of  real 
property,  or  for  the  determination  of  any  ad- 
verse right  or  interest  therein,  can  only  be 
brought  within  the  periods  hereinafter  pre- 
scribed, after  the  cause  of  action  shall  have 
accTued.andat  no  time  thereafter.  ♦  ♦  ♦  Third. 
An  action  for  the  recovery  of  real  property 
sold  for  taxes  within  two  years  after  the 
date  of  the  recording  of  the  tax  deed."  In 
Case  V.  Frazler,  30  Kan.  343,  2  Pac.  519 
(which  followed  and  extended  the  rule  de- 
clared in  Myers  v.  Coonradt.  28  Kan.  212), 
It  was  held  that,  where  the  land  is  vacant, 
the  holder  of  the  tax  deed  has  two  years 
from  the  time  the  original  owner  takes  pos- 
session in  which  to  commence  his  action  to 
recover  it.  In  Walker  v.  Boh.  32  Kan.  354, 
4  Pac.  272,  It  was  held  that  where  the  hold- 
er of  a  tax  deed  on  record  more  than  five 
years  commences  an  action  to  quiet  his  title 
against  the  original  owner,  tbe  land  having 
been  vacant,  and  the  holder  of  the  tax  deed 
atment  from  the  state,  section  141  of  the  tax 
law  will  not  prevent  the  defendant  from 
showing  the  invalidity  of  the  tax  deed,  and 
thereby  defeating  the  plnlntlfTs  action.  The 
decision  is  rested  on  the  ground  that  the 
bolder  of  the  tax  deed  may  invoke  section 
141  for  purposes  of  defense,  but  not  of  at- 
tack. In  this  case,  Campbell,  as  plaintifF,  in- 
voked this  section,  for  the  purpose  of  build- 
ing a  title,  and  aiding  him  in  recovering  pos- 
session of  the  land.  We  are  inclined  to 
think  that  the  statute  protects  his  deed,  even 
in  this  action,  from  any  attack  on  the  ground 
of  irregularity,  and  that  the  deed,  being  valid 
on  Its  face,  as  we  shall  assume  it  to  be,  was 


sufficient  to  conv^  tlie  title  to  Douglass,  and 
that  its  sufficiency  for  that  purpose  may  not 
now  be  questioned.  But  the  plaintiff  in  this 
action  relies  on  a  sale  of  the  land  for  taxes. 
Without  resorting  to  the  tax  deed,  he  has 
no  title  nor  right  of  possession.  His  case 
falls  strictly  within  the  letter  of  the  third 
8ul)division  of  section  16  of  the  Code.  The 
defendant  had  been  in  iwssesaion  more  than 
seven  yeai-s.  During  all  that  time  tlie  plain- 
tiff had  asserted  no  claim  to  the  land.  We 
perceive  no  valid  ground  for  varying  by  in- 
terpretation the  express  language  of  the  Law. 
No  caiise  of  action  accrued  in  his  favor  »in- 
der  his  tax  deed  imtU  possession  of  the  land 
was  taken  by  the  defendant,  but  one  did 
then  accrue;  and  the  statute,  as  construed 
in  the  cases  cited,  then  gave  him  two  years 
in  which  to  commence  his  action.  Having 
failed  to  do  so  for  much  more  than  two 
years,  his  cause  of  action  was  barred.  The 
cases  cited  on  behalf  of  tlie  defendant  in  er- 
ror from  Iowa  and  Wisconsin  were  decide<I 
under  statutes  quite  dlssimilnr  from  our 
own,  and  have  little,  if  any,  l>earlng  liere. 
But  it  is  urged  that  the  defendant  has  been 
a  nonresident  of  this  state  during  ail  the 
time  he  has  been  in  the  possession  of  the 
land  by  his  tenant  The  agreed  facts  sliow 
that  "the  defendant  W.  T.  Coale  is  now,  an«l 
always  has  been,  a  nonresident  of  the  state 
of  Kansas."  The  exception  contained  in 
section  21,  preventing  the  statute  from  run- 
ning, is  where  the  defendant  is  personally 
absent  from  the  state,  and  there  is  nothing  in 
the  case  showing  whether  he  was  so  or  not. 
The  mere  fact  of  nonresidence  is  insufficient 
to  bring  the  case  within  the  exception,  and 
prevent  the  statute  from  running.  The  Judg- 
ment is  reversed,  and  the  case  remanded, 
with  directions  to  enter  Judgment  on  tliu 
agreed  facts  In  favor  of  the  defendants  be- 
low, against  the  plaintifr.  All  the  Justices 
concurring. 


(58  Kan.  475) 
MARTIN  V.   MISSOURI   PAC.   RY.   CO. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 
Death  bt  WsoNOprL  Act — Actios  bt  PebsonaIj 

Rl!PRE^E^•TATIVB. 

An  action  for  personal  injuries  not  resulting 
in  death  snrvivcs  to  the  personal  representatives 
under  section  420  of  tht  Civil  Code,  where  the 
injured  person  dies  from  other  causes.  If  d(>ath 
results  from  the  injuries,  an  action  cannot  lie 
maintained  by  the  personal  representative  of  the 
deceased  for  the  beneht  of  the  estate,  but  may  be 
brought,  under  section  422  of  the  Civil  (.'ode,  for 
tlie  l)enefit  of  the  next  of  kin.  McOrthy  v. 
Railroad  Co.,  18  Kan.  46:  City  of  Eureka  v. 
Merrificid,  37  Pac.  113,  53  Kan.  794. 

(Syihibus  by  the  Court.) 

Error  from  district  court,  CHoud  county;  F. 
W.  Sturgls,  .Judge. 

Action  by  Theodore  Martin  against  the  Mis- 
souri Pacific  Railway  Company.  From  a 
Judgment  dismissing  tbe  action,  plaintiff 
brings  error.    Affirmed. 
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Ih  J.  Crans,  for  plaintiff  In  error.  Weg- 
gener,  Horton  &  Orr,  for  defendant  In  error. 

JOHNSTON,  J.  On  September  18,  1893, 
Lucy  Bennett  was  struck  and  injured  at  a 
street  crossing  In  Concordia  by  a  moving 
train  of  the  Missouri  Pacific  Railway  Com- 
pany. On  the  following  day  she  brought  an 
action  against  the  company  to  recover  for 
Injuries  sustained  by  her,  alleging  that  they 
were  caused  by  the  negligence  of  the  com- 
pany. On  December  7,  1S93,  she  died,  leav- 
ing a  husband,  L.  I).  Bebnett,  but  no  chil- 
dren. Some  time  before  she  bad  made  a  will, 
in  which  Theodore  Martin  was  named  as  ex- 
<H'utor.  The  will  was  admitted  to  probate, 
and  letters  testamentary  issued  thereon. 
Subsequently  an  attempt  was  made  to  re- 
vive the  action  begun  by  Lucy  Bennett,  and 
an  order  was  made  reviving  the  same  in  the 
name  of  Theodore  Martin,  as  executor,  but 
the  order  was  made  over  the  objection  of 
the  surviving  husband.  In  an  amended  peti- 
tion filed  by  Martin  lie  averred  that  the  in- 
juries to  Lucy  Bennett  were  caused  by  the 
wrongful  act  and  neglect  of  the  company, 
and  specifically  alleged  that  her  death  re- 
sulted wholly  from  such  injuries.  Several 
defenses  were  set  up  by  the  company,  and 
among  them  was  one  that  the  letters  testa- 
mentary and  appointment  of  Theodore  Mar- 
tin were  wholly  void,  becatise  at  the  time  ot 
her  death  she  left  no  property  or  estate  what- 
soever subject  to  administration  or  distribu- 
tion under  the  law.  When  the  case  was  call- 
ed for  trial  the  plaintiff  restated  that  the  in- 
juries for  which  a  recoveiy  was  sought  were 
caused  by  the  wrongful  act  and  neglect  of 
the  railway  company,  and  that  the  injuries 
so  inflicted  resulted  in  the  death  of  Lucy 
Bennett.  The  company  conceded  that  the 
deatli  was  the  result  of  the  injuries  sustain- 
ed, but  It  denied  that  the  Injuries  were  paus- 
ed by  the  neglect  of  the  company.  On  the 
part  of  the  plaintiff  it  was  claimed  that  the 
action  was  brought  for  the  benefit  of  the  es- 
tate, and  that  under  section  420  of  the  Civil 
Code  It  survived,  and  might  be  continued  by 
the  personal  representative.  On  the  part  of 
tlie  company  it  was  contended  that,  the 
plaintiff  having  pleaded  and  stated  that  the 
death  of  Lucy  Bennett  resulted  from  in- 
juries wrongfully  inflicted  by  the  company, 
the  action  did  not  survive,  and  could  not  be 
maintained  for  the  l)eneflt  of  the  estate;  that 
in  such  a  case  there  was  a  cause  of  action 
in  favor  of  the  next  of  kin,  under  section 
422  of  the  Code.  It  being  conceded  that  the 
action  was  not  brought  for  the  benefit  of 
the  next  of  kin,  under  section  422,  the  court 
excluded  the  evidence  offered  by  plaintiff, 
.ind  dismissed  the  action. 

The  ruling  of  the  court  must  be  stistained. 
In  an  early  case  an  interpretation  was  given 
to  these  provisions,  where  it  was  held  that, 
having  been  enacted  at  the  same  time,  they 
must  l>e  construed  In  pari  materia.  It  was 
there  contended  that  a  cause- of  action  for 


Injury  to  the  person  survived,  and  that  an 
action  might  be  brought  by  the  personal  rep- 
resentative for  the  benefit  ot  the  estate,  al- 
though the  injury  resulted  in  death.  The 
court  held,  however,  that:  "The  purpose  of 
section  422  Is  evidently  not  only  to  fix  the 
amount  of  damages,  and  limit  them  to  the 
use  of  the  widow  and  children  or  next  of 
kin,  but  to  take  away  the  right  of  the  ad- 
ministrator to  sue  for  the  benefit  of  the  es- 
tate generally,  where  death  resulted  from  the 
injuries.  Section  420,  as  construed  with 
section  422,  only  causes  the  actions  to  sur- 
vive for  injury  to  the  person  when  the  death 
does  not  result  from  such  Injury,  but  does 
occur  from  other  circumstances.  The  right 
of  action  tmder  section  422  Is  exclusive,  and 
an  administrator  could  not  maintain  an  ac- 
tion under  sections  420  and  422  for  the  same 
injury.  When  death  results  from  wrongful 
acts,  section  422  is  intended  solely  to  apply." 
>IcCarthy  v.  Railroad  Co.,  18  Kan.  4(5.  Since 
that  time  the  McCarthy  Case  has  generally 
been  regarded  as  a  controlling  decision  by 
the  courts  of  the  state,  and  the  construction 
there  placed  upon  these  provisions  a  correct 
one.  Quite  recently  the  same  question  was 
re-examined,  and  the  ruling  then  made  re- 
afllrmed.  City  of  Eureka  v.  Merrifleld,  53 
Kon.  7SM,  37  Pac.  113.  It  was  held  that  sec- 
tion 420  only  permits  actions  to  survive  for 
Injury  to  the  person  when  death  does  not  re- 
sult from  the  injury,  but  occurs  from  other 
causes.  Where,  however,  death  results  from 
tiie  wrongful  act  or  omission  of  another,  sec- 
tion 422  is  exclusive.  As  tending  to  sustain 
that  view,  the  following  cases  are  cited: 
Andrews  v.  Railroad  Co.,  34  Conn.  57;  Reed 
v.  Railway  Co.,  L.  R.  3  Q.  B.  5.55;  Railroad 
Co.  V.  O'Connor,  19  111.  App.  501;  Holton  v. 
Daly,  IOC  111.  131;  Raliroiul  Co.  v.  O'Connor, 
119  111.  586,  9  N.  E.  2ti3;  Tiff.  Death  Wrongf. 
Act,  §  119.  The  correctness  of  this  inter- 
I)rotation  Is  again  challenged,  but  we  think 
the  view  so  early  taken,  and  which  has  been 
generally  accepted  and  acted  upon  ever  since, 
should  be  upheld.  It  is  to  be  noted  that,  al- 
though the  rule  was  announced  more  than 
20  years  ago,  and  has  been  followed  by  the 
courts  ever  since  that  time,  the  legislature 
has  not  amended  the  law,  nor  attempted  to 
modify  the  rule  which  the  court  announced. 
We  think  the  rule  should  be  upheld,  and  do 
not  feel  warranted  in  entering  anew  upon  a 
discussion  of  its  correctness.  The  Judgment 
of  the  district  court  will  be  affirmed.  All  the 
Justices  concurring. 


(58  Kan.  499) 
MISSOURI   PAC.   RY.   CO.   v.   BENNETTS 
ESTATE. 

(Supreme  Court  of  Kansas.    July  10,  1897.) 

Appealable  Ukdsk. 

While  a  railroad  compnny  may  suggest  to 
the  prolMte  court  the  mvniiilit.v  of  the  appoint-' 
meut  of  an  exwutor  or  ailmiuislrator  who  pro- 
poses to  prosecute  a  claim  against  the  coinpauy, 
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it  ii  not  entitled  to  an  •n>e*l  from  the  decision  of 
the  court  refusing  to  rcToke  soch  appointment. 
(SjrUabus  by  the  Court) 

Error  from  court  of  appeola,  Nortbem  de- 
partment. Central  dlyislon. 

Proceedings  by  the  Missouri  Pacific  Rail- 
way Company  in  the  matter  of  the  estate  of 
Lucy  Bennett  to  secm-e  the  revocation  of  tlM 
appointment  of  an  executor.  From  a  Judg- 
ment of  the  court  of  appeals  (47  Pac.  1S3)  af- 
tlrming  the  Judgment  of  the  district  court  dis- 
missing the  proceedings,  the  railroad  company 
brings  error.    Affirmed. 

Waggener,  Horton  &  Orr,  for  platntifT  In  er^ 
ror.    I-  J.  Crans,  for  defendant  In  error. 

.TOHNSTON,  J.  The  probate  court  of  Cloud 
county  appointed  Theodore  Martin  as  executor 
of  the  estate  of  Lucy  Bennett,  deceased.  Sev- 
eral months  prior  to  her  death  she  had 
brought  an  action  against  the  Missouri  Pacific 
Itailtvay  Company  to  recover  damages  for  per- 
sonal injuries  allured  to  have  been  caused  by  the 
negligence  of  the  company.  Shortly  after  Mar- 
tin's appointment  as  executor,  the  railway  com- 
pany filed  an  application  in  the  probate  court  to 
vacate  the  appointment  upon  the  ground  that 
there  was  no  estate  to  be  administered,  and 
therefore  the  court  had  no  Jurlstdiction  to  malie 
the  appointment  The  application  of  the  rail- 
way company  was  denied,  and  from  that  rul- 
ing the  company  undertook  to  appeal.  When 
the  matter  was  reached  in  the  district  court, 
the  appeal  was  dismissed.  The  railway  com- 
pany claimed  the  right  to  intervene  because 
of  the  action  brought  against  it  by  Lucy  Ben- 
nett in  her  lifetime,  and  the  fact  that  Martin 
claimed  the  right  to  further  prosecute  the  ac- 
tion as  executor  against  the  company.  The 
court  of  appeals  held  that  a  claim  for  dam- 
ages on  account  of  personal  Injuries  from 
which  death  resulted  is  assets  of  the  estate, 
and  warrants  the  appointment  of  an  executor 
or  administrator,  and  as  the  action  survived 
to  the  personal  representative  it  was  unneces- 
sary to  decide  whether  the  company  had  a 
standing  In  court  to  contest  the  validity  of 
the  appointment  The  position  taken  by  the 
court  of  appeals  Is  contrary  to  the  decisions 
of  this  court,  and  cannot  be  sustained.  Mar- 
tin T.  Railway  Co.,  58  Kan.  475,  49  Pac.  605. 
The  question  remains,  however,  whether  the 
railway  company  may  be  heard  to  challenge 
the  validity  of  the  appointment  of  the  execu- 
tor, and  whether  it  was  entitled  to  an  appeal 
from  the  nding  of  the  probate  court  refusing 
to  revoke  the  appointment.  The  testanirntary 
letters  and  order  making  the  appointment  are 
prima  fade  evidence  of  all  facts  necessary  to 
the  validity  of  such  appointment  If  there 
was  no  estate  to  be  administered,  there  was 
no  Jurisdiction  to  issue  letters  testjimentary,  or 
to  make  an  appointment,  and  where  the  pro- 
bate court  Is  without  Jurisdiction  its  acts  In 
that  rcsi)ect  are  void  for  all  purposes.  Perry 
V.  Railroad  Co..  29  Knn.  420.  Where  the  let- 
ters are  absolutely  void,  any  one,  however  re- 


mote biB  Interest,  may  anggeat  the  Invalidity 
to  the  court  In  such  a  case  the  court  issuing 
the  letters  may,  upon  its  own  motion,  institut* 
proceedings  to  set  them  aside,  or  it  may  be 
done  on  the  suggestion  of  an  amicus  curite. 
MaUory's  Esitate  v.  Railroad  Co.,  53  Kan.  557, 
36  Pac.  1059.  It  does  not  follow  from  the 
fact  that  the  company  may  suggest  the  In- 
validity of  the  letters  that  it  has  an  appealable 
interest  The  general  rule  Is  that  an  appeal 
can  only  be  taken  by  a  party  to  a  controversy, 
or  by  one  who  has  a  direct  Interest  in  It  A 
stranger  to  the  record,  or  a  mere  volunteer, 
may  not  appeal,  unless  expressly  authorized 
by  statute.  So  it  has  been  held  that  an  ami- 
cus curite  cannot  appeal  from  a  decision  of  a 
court,  although  It  may  have  allowed  him  to 
Introduce  evidence  for  his  own  licnefit  2  Enc. 
PI.  A  Prac.  159,  and  cases  cited.  The  com- 
pany Is  not  one  of  those  named  In  the  act 
respecting  executors  and  administrators  as  be- 
ing entitled  to  control  the  administration  ot 
the  estate.  It  is  not  a  creditor,  and  has  no 
claim  upon  nor  interest  in  the  estate.  The 
only  interest  it  has  Is  based  upon  an  antici- 
pated claim  which  It  has  been  infOTmed  the 
estate  will  make  against  the  company.  It  can- 
not be  said  to  be  a  party  aggrieved,  and  we 
think  has  no  appealable  interest  Nor  doe^ 
an  appeal  appear  to  be  necessary  for  the  pro- 
tection of  the  rights  of  the  company.  When 
an  action  is  brought  against  the  company  it 
has  a  right  to  put  in  issue  the  appointment 
and  authority  of  the  executor,  and  if  it  is 
shown  that  the  probate  court  was  without 
Jurisdiction,  and  the  appointment  void,  the  ac- 
tion would  necessarily  fall.  City  of  Atchlaan 
V.  Twine.  9  Knn.  350;  Perry  v.  Railroad  Co.. 
29  Kan.  420;  Railway  Co.  v.  Dund»n.  37  Kait. 
1,  14  Pac.  501.  W^e  think  the  district  court 
reached  a  correct  conclusion,  and  its  Judg 
ment  dismissing  the  appeal  will  be  aiflrmed. 
All  the  Justices  concurring. 


(58  KOD.  463) 

MULYANE  V.  O'BRIEN. 
(Sapreme  Court  ot  Kansaai    July  10,  1897.) 

COHPORATIOKS  —  SaLB  0»  BTOCK  BT   PbESIDBJW  — 
ACOOCNTING  AS  THUSTBB. 

Where  the  stockholders  of  a  corporation,  be- 
ing ignorant  of  the  selling  value  of  their  stock, 
authdfize  the  pn'sident  of  the  eompnny  to  find  a 
purchaser  and  effect  a  aale  of  their  shares  at  par, 
and  such  president,  at  and  before  such  time,  was 
in  secret  corrcspondonce  and  neRotintion  for  the 
snie  of  the  stock,  with  a  view  to  a  Inrge  profit  to 
himself,  and.  by  afflrmative  acts  and  miarepre- 
sentRtions,  concealed  his  transactions  from  the 
stockholders,  and  efTecled  a  sale  of  their  stock 
for  a  sura  inrgely  in  excess  of  par,  he  cnniiDt 
rernin  such  excess,  but  must  account  to  thp  stock- 
holders for  the  profits  made,  notwithstnixling  he 
had  stated  to  them  that  he  would  retain  for  his 
services  as  ncent  any  sum  realized  alwve  that 
for  which  he  was  authorized  to  sell. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  Michael  O'Brien  aintln.st  .loah 
Mulvune.    On  the  death  of  phuuiiff,  Mai-j 
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Ann  O'Brien,  admlnletratrlx,  was  substituted. 
Judgmtint  for  plaintiff.  Defendant  brings  er- 
ror.    AHlrmed. 

A.  L.  wmiams,  N.  H.  Loomls,  and  R.  W. 
Blair,  for  plaintiff  in  error.  Rosslnjrtou, 
Smith  &  Dallas  and  Clifford  HIsted,  for  de- 
fendant in  error. 

DOSTER,  C.  J.  This  was  an  action  brought 
by  Michael  O'Brien  against  the  plaintiff  in  er- 
ror, Joab  Mulvane,  to  recover  damages  for 
fraudulent  misrepresentations  and  conceal- 
ments, made  In  connection  with  the  sale  of 
shares  of  stoclc  In  a  corporation,  for  O'Brien, 
through  the  plaintiff  in  error.  Upon  the  trial 
the  court  below  found  the  following  facts: 

"(1)  In  the  year  1881  there  was  organized 
under  the  laws  of  the  state  of  Kansas  a  cor- 
poration known  as  the  Topeka  Water-Supply 
Company,  which  company  sub.sequently  ac- 
quired certain  franchises  from  the  city  of  To- 
peka, and  thereafter  was  engaged  in  the  busi- 
ness of  supplying  the  city  of  Topeka  and  the 
inhabitants  thereof  with  water;  that  the  cap- 
ital stock  of  said  corporation  was  four  hun- 
dred thousand  dollars,  divided  into  four  thou- 
sand shares,  of  the  par  value  of  one  hundrea 
dollars  each. 

"(2)  That  in  September,  18S4,  defendant  was 
elected  president  of  said  corporation,  and  en- 
tered upon  the  discharge  of  his  duties  as 
such,  receiving  a  salary  of  five  hundred  dol- 
lars per  year;  that  at  the  same  time  piainOff 
was  elected  secretary  of  saia  corporation,  and 
entered  upon  the  discharge  of  his  duties  as 
such,  receiving  a  salary  of  fifteen  hundred  dol- 
lars per  year,  both  plaintiff  and  defendant  at 
that  time  being  stockholders  In  said  corpora- 
tion; that  plaintiff  and  defendant  held  their 
respective  offices  until  the  year  1800. 

"(H)  Said  corporation  had  a  committee  known 
as  the  'executive  committee,'  and  plaintiff  and 
defendant  were  both  members  of  that  com- 
mittee, said  committee  having  general  charge 
and  control  of  the  affairs  of  the  company; 
tliat  it  was  usual  and  customary  for  the  di- 
rectors of  said  corporation  to  meet  monthly, 
and  at  such  meetings  both  plaintiff  and  de- 
fendant were  usually  present. 

"(4)  A  majority  of  the  stock  of  said  corpora- 
tion was  owned  by  persons  residing  In  the  city 
of  Topeka  and  the  vicinity  thereof,  out  the 
general  management  and  control  of  the  com- 
pany was  left  to  the  officers  and  executive 
committee;  that  during  the  period  from  1884 
to  1890  plaintiff  and  defendant  were  brought 
into  frequent  communication  In  relation  to  the 
business  of  said  corporation  by  reason  of  their 
respective  positions  as  secretary  and  president 
of  said  company. 

"(5)  On  account  of  the  business  transactions 
between  plaintiff  and  defendant,  in  connection 
with  their  respective  poi^itions,  tiiey  became 
Intimately  acquainted,  each  having  great  con- 
fidence in  the  honesty.  Integrity,  and  business 
qualifications  of  the  other. 

"(6)  During  the  spring  and  summer  of  li)89 
plaintiff  desired  to  dispose  of  the  stock  of 


said  company,  and  had  several  Interviews 
with  defendant  in  relation  thereto;  that  at 
such  interviews  defendant  opposed  the  selling 
of  the  stock  of  this  corporation,  and  continued 
to  oppose  it  until  October,  1889.  when  he  ex- 
pressed a  willingness  on  his  part  that  the 
plant  of  the  Topelca  Water-Supply  Company 
and  its  stock  should  be  sold. 

"(7)  During  the  year  1889  there  was  out- 
standing one  hundred  and  twenty  thousand 
dollars  of  first  mortgage  Iwnds  upon  the  prop- 
erty of  said  coriwratlon,  which  was  secured 
by  a  mortgage  upon  Its  plant  and  franchises. 
On  July  22,  1880,  It  was  resolved  by  this  cor- 
poration that  the  board  of  directors  be  au- 
thorized to  take  up  the  outstanding  bonds  of 
oae  hundred  and  twenty  thousand  dollars,  and 
to  place  as  many  new  bonds  as  might  be  nec- 
essary, not  to  exceed  In  amount  the  sum  of 
four  hundred  thousand  dollars,  said  corpora- 
tion at  that  time  contemplating  the  extension 
of  Hs  mains,  and  making  other  valuable  im- 
provements pertaining  to  Its  plant.  It  was 
resolved  by  said  company  that  the  president, 
Joab  Mulvane,  be  authorized  to  negotiate  for 
the  redemption  of  tlie  $120,000  of  bonds  with- 
out delay,  and  for  the  issuing  of  other  Ijonds. 

"(8)  About  the  middle  of  October,  1889.  a 
man  by  the  name  of  Hanson  called  at  the 
office  of  the  Topeka  Water-Supply  ComiJany, 
where  plaintiff  waa  engaged  In  the  discharge 
of  his  duties  as  secretary,  and  Inquired  wheth- 
er the  water  plant  of  said  coriwration  was  for 
sale,  and  thereupon  was  referred  by  plaintift 
to  defendant,  as  president  of  the  company,  for 
information;  that  thereafter  plaintiff  Inquired 
of  defendant  the  purpose  of  said  Hanson  In 
visiting  ToiMjka,  and  inspecting  the  plant,  but 
defendant  gave  plaintiff  no  information  witli 
reference  to  the  interviews  had  with  said 
Hanson,  but  led  the  plaintiff  to  believe  that 
no  importance  was  to  be  attached  to  such  visit 
and  inspection;  that  at  the  monthly  meeting 
of  said  board  of  directors  held  in  the  mouth  of 
November,  IcSSO,  at  which  meeting  defendant 
was  present,  he  made  no  mention  of  the  fact 
that  said  Han.son  had  visited  the  city,  and  In- 
spected said  water  plant;  that  on  Novem- 
ber 12,  1880,  said  Hanson,  accompanied  by 
one  Westeott  and  the  defendant,  president  of 
the  Topeka  Water-Supply  Company,  appeared 
at  the  office  of  said  company,  and  there  made 
an  examination  of  the  books  and  affairs  of 
said  company,  at  which  time  defendant  gave 
plaintiff  to  understand  that  these  parlies  might 
be  useful  to  the  company  in  taking  up  the  old 
bonds  of  $120,000,  and  replacing  new  bonds  to 
be  Issued;  that  at  that  time  Westeott  and 
Hanaon  examined  the  books  and  records  of  the 
company,  ascertaining  its  expenditures  and  ln< 
come,  and  were  driven  over  the  city,  and 
shown  the  location  of  the  mains  of  said  com- 
pany, which  was  done  at  the  expense  of  said 
company. 

'•(9)  Afterwards,  and  on  the  13th  day  of  No- 
vember, 18S9,  Westeott  and  Hanson  again  re- 
turned to  the  office  of  the  Topeka  Water-Sup- 
ply Company,  and  obtained  additional  Infor- 
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mntion  with  reference  to  the  expenses  and  In- 
come of  oi)erating  snld  plant;  that  at  that 
time  said  Westcott  and  Hanson  were  making 
a  careful  examination  of  the  receipts  and  ex- 
peiidltiu-es  of  snld  company,  for  the  purpose 
of  bnylnj;  the  same,  which  fact  was  known  to 
the  defendant,  who  was  then  endeavoring  to 
sell  said  plant  to  said  parties,  but,  when  de- 
fendant waR  asked  by  plaintiff  In  reference  to 
It,  he  withheld  all  such  Information  from  the 
I>lalntlfr  and  all  other  persons  Interested  In  said 
c<iriK)ratlon. 

"(10)  On  November  13,  188S).  Westeott  and 
Hanson  submitted  a  proposition  In  writing  to 
defendant  to  pay  the  sum  of  J.'iOCOOO  for  the 
capital  stock  of  said  corporation,  which  propo- 
sition Is  In  wordA  and  figures  as  follows,  to 
wit:  'Topeka  Water-Supply  Company,  CFfflce 
111  East  Seventh  Street.  Topeka,  Kansas, 
Nov.  1.%  188f).  Whereas,  Joab  Mulvane,  Esq., 
of  Topeka,  Kansas,  and  his  associates,  own 
the  stock  of  the  Topeka  Water-Supply  Com- 
liany,  said  Mulvane  owning  In  his  own  right 
n  majority  thereof,  and  being  disposed  to  sell 
bis  stock,  and  to  advise  his  associates  to  sell 
their  stock,  In  said  company,  on  the  terms  and 
conditlon.s  hereinafter  stated;  and,  whereas, 
Geo.  It.  Westeott,  of  Portland,  and  Samuel 
Hani-on,  and  associates  desire  to  purchase  the 
capital  stock  and  property  of  the  said  the  To- 
IK'ka  Wftter-Snpply  Company:  It  Is  hereby 
agreed  that  said  Westeott  and  Hanson  will  i;ay 
said  Mulvane  and  awociates  par  for  said  stock, 
and  to  pay  Joab  Mulvane,  Esq.,  the  further 
Slim  of  ?10(),n()0for  the  control  and  the  carry- 
ing out  of  tlie  above  sale  and  transfer  of  said 
slock  to  said  Westeott  and  Hanson,  delivery 
thereof  to  be  made  In  New  York  or  Boston, 
ns  the  said  Mulvane  may  elect.  Said  Mtd- 
vane  on  his  part  agrees  to  deliver  the  stock, 
amounting  to  ?400,000  par  value,  on  or  before 
January  1,  18fK);  also  to  iierform  such  services 
In  the  formation  of  a  new  company.  If  one  Is 
required  to  he  formed,  ns  such  Westeott  and 
Hanson  niny  require  to  be  done.  (Jeo.  B. 
Westeott.     Sam'l  Hanson.' 

"(11>  Defendant  withheld  from  plaintiff  and 
the  other  stockholders  and  ofBcera  of  said  cor- 
poration the  fact  that  the  proposition  above 
set  out  had  l)een  made,  and  withheld  from 
plaintiff  and  the  other  stockholders  and  per- 
sons Interested  In  said  corporation  the  fact 
that  Westeott  and  Hanson  were  contemplat- 
ing the  purchase  of  said  plant 

"(12)  On  November  23.  1880,  defendant 
wrote  to  plaintiff,  at  Hot  Springs,  Arkansas, 
where  he  had  previously  gone  for  his  health, 
that  he  was  going  East,  In  the  Interest  of  the 
Toiieka  Water-Supply  Company,  and.  If  he 
(the  plaintiff)  wanted  to  sell  his  stock,  he  had 
better  transfer  it  to  defendant  for  that  pur- 
pose; that  plaintiff  did  transfer  his  stock  to 
defendant  at  par  value. 

"(13)  Shortly  after  plaintiff  went  to  Hot 
Rprlngs,  Arkansas,  for  his  health,  an  expert 
engineer  was  sent  to  the  city  of  Topeka  by 
Coftln  &  Stanton,  of  New  York  City,  to  make 
a  iN-rsoual  examination  of  this  plant,  for  the 
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purpose  of  purchasing  the  same,  the  defend- 
ant having  previously  had  corres^  on  ence  w.th 
y-ald  Coffin  &  Stanton  In  relation  thereto;  that 
thereafter,  and  while  plaintiff  was  at  Hot 
Springs,  defendant  wrote  to  pUintlff  that  he 
was  having  an  expert  water  engineer  examine 
the  plant,  and  give  his  Judgment  as  to  what 
ought  to  be  done  In  the  future  In  reference  to 
extensions,  and  as  to  any  defect  In  said  plant, 
representing  that  this  examination  was  being 
made  to  be  sure  that  the  company  was  build- 
ing broad  enough. 

"(14)  On  November  23,  1889,  defendant  ad- 
dressed a  general  letter  to  the  stockholders  of 
said  company,  one  of  which  was  received  by 
plaintiff,  being  then  at  Hot  Spring.*,  Arkani-as. 
In  which  was  the  following:  'Together  with 
other  stockholderi<,  1  believe  the  time  has  come 
to  sell  our  To(ieka  M'ater-Supply  Company 
stock,  and,  thinking  that  you  might  also  de- 
sire to  sell,  I  write  }'ou  thia  letter.  I  shall 
go  East  soon,  and,  while  there,  will  endeavor 
to  And  a  buyer  for  the  stock  of  those  parties 
wishing  to  sell.  If  you  desire  to  sell,  put  a 
price  upon  your  stock,  said  price  good  foi 
ninety  days,  after  delivery  to  me,  and  send  me 
your  stock  indorsed  In  blank.  If  you  cbnose  to 
do  this,  I  will  at  the  end  of  ninety  days  either 
return  you  yoiu-  stock,  or  pay  you  for  It  at 
the  price  you  put  upon  It.'  That,  at  the  time 
of  writing  this  letter,  defendant  held  In  his 
I)OKsesslon  the  written  proixisltlon  of  Westcoti 
and  Hanson,  herelnltefore  set  out.  That,  at 
the  time  of  receiving  the  letter  last  above 
quoted,  plaintiff  received  alHO  another  letter 
from  defendant,  which  contHlne<l  the  follow- 
ing: 'Inclosed  I  send  you  a  letter  as  I  have 
sent  to  stockholders,  and.  from  the  responses 
already  received  and  stock  turned  over.  It 
looks  as  though  all  would  turn  their  stock  over. 
I  have  given  tUem  a  receipt  such  as  Inclosed, 
which  gives  me  absolute  ability  to  deliver  If 
we  can  effect  a  sale  within  the  limit  named, 
ninety  days,  and  the  price  named  by  various 
owners  Is  from  00  to  KM).  This  gives  me  an 
option  on  the  stock  at  the  price  named  for  the 
time  named,  and  any  sum  I  can  get  over  that 
I  shall  want  to  keep  for  my  services  In  hunt- 
lug  a  buyer  and  effecting  a  sale.  If  you  wish 
to  put  your  seventy-five  shares  on  this  basis,  I 
wl>:h  .vou  to  so  write  me,  and  till  out  the  form 
of  receipt  inclosed,  returning  it  to  me,  and  also 
return  to  me  the  receipt  you  now  hold,  and  I 
win  sign  the  new  one,  and  retwn  it  to  you. 
Meantime  this  letter  Is  an  acknowledgment 
that  I  hold  seventy-five  shares  of  your  stock 
I  exiiect  to  go  East  next  week,  and  will  make 
as  thorough  an  effort  as  I  can.  Will  go  to 
New  York.  Philadelphia,  and  Boston.  I  have 
filled  out  the  receipt  at  par.  You  can  write  a 
new  one  if  that  does  not  suit  you.  Please 
answer  promptly.' 

"(15)  Ui>on  the  receipt  of  the  foregoing  let- 
ter, plaintiff,  believing  that  no  negotiations 
for  the  sale  of  said  plant  or  stock  bad  been 
entered  Into  by  defendant  with  any  person  or 
persons  whomsoever,  and  that  no  proposition 
of  purchase  had  been  made,  and  relying  \xp- 
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on  the  statements  made  by  defendant,  and 
having  no  knowledge  of  the  written  proposi- 
tion in  the  possession  of  defendant,  signed 
the  receipt  heretofore  referred  to,  and  for- 
warded the  same  to  defendant;  that  said  let- 
ters were  written  by  defendant  for  the  pur- 
pose of  Inducing  plaintiff  to  part  with  his 
stock  in  said  corporation;  that  plaintiff 
would  not  have  parted  with  his  stock  at  par 
value  had  he  tieen  advised  of  the  proposi- 
tion of  purchase  made  by  Westcott  and  Han- 
son, and  of  the  other  Information  then  with- 
in the  possession  of  defendant,  which  In- 
formation was  obtained  by  defendant  by  rea- 
son of  his  being  president  of  said  corpora- 
tion. 

"(16)  Plaintiff  was  the  owner  of  seventy- 
five  shares  of  stock,  of  f  100  each,  the  par 
value  being  $7,500,  and  defendant  has  paid 
plaintiff  upon  said  stock  the  sum  of  $7,500. 

"(17)  On  December  4,  1889,  the  defendant 
wrote  to  Westcott  and  Hanson  that  he  would 
be  In  Boston  in  about  ten  days  from  that 
date,  and  would  then  be  prepared  to  talk 
with  them  definitely  with  reference  to  the 
sale  of  the  entire  stock  of  said  company. 
That  on  the  4th  day  of  Pecember,  1889.  de- 
fendant wrote  to  plaintiff,  at  Hot  Springs, 
Arkansas,  as  follows:  'Inclosed  please  find 
receipt.  The  other  one  yoti  can  destroy 
when  you  get  liome.  I  have  all  the  stock 
now  but  a  few  shares.  I  expect  now  to  go 
East  Monday  or  Tuesday.  No  business  of 
moment  at  last  meeting.  Money  is  very 
close  Kast,  and  I  have  some  fears  that  my 
trip  will  be  fruitless,  but  will  try  and  may 
lead  to  some  results  further  on.' 

"(18)  On  December  14,  1889,  defendant 
made  to  Westcott  and  Hanson  the  following 
proposition:  'I  will  sell  you  the  entire  stock 
of  the  Topeka  Water-Supply  Company, 
which  consists  of  four  thousand  shares,  of 
par  value  of  $100  per  share,  for  the  sum  of 
$500,000,  on  the  following  terms  of  payment, 
viz.:  The  sum  of  $00,000  to  be  paid  in  cash 
on  the  signing  of  the  contract  to  be  made 
and  entered  Into  as  of  this  date,  the  consid- 
eration named  in  said  contract  to  be  $440,- 
000.  to  be  paid  as  follows,  namely:  The  sum 
of  $200,000  to  be  paid  February  10,  1800; 
$140,000  to  be  paid  Februai?  20,  1890;  $100,- 
000  to  toe  paid  March  20, 18!>0.— provided  that 
final  payment  of  the  last-named  sum  of 
SIOO.OOO  niny  be  made  on  Februarj-  20,  18!»0, 
if  said  Westcott  &  Hanson  may  elect  so  to 
do  by  giving  me  five  days'  notice  of  such  In- 
tention; payments  to  bo  made  for  and  do- 
livery  of  stociv  to  1)0  made  at  tlio  National 
Banlv  of  Nortli  Aniorica.  in  tlio  city  of  lios- 
tun,  Massachus(>tts.  .Toab  Mulvane.'  Tlmt 
tlie  foregoing  proposition  was  accepted  by 
Westcott  and  Hanson.  Shortly  after  the  ac- 
(■oi)tnnce  of  the  above  proi)osltIon,  defendant 
received  from  Coffin  &  Stanton  a  more  fa- 
vorable proposition  for  tlie  purchase  of  the 
entire  capital  stock  of  the  Topeka  Water- 
Supply  Company,  and  thereupon  defendant 
abandoned  the  contract  entered  into  between 


himself  and  Westcott  and  Hanson,  and  en- 
tered into  a  new  contract,  whereby  he  sold  to 
Coflln  &  Stanton  the  entire  capital  stock  of 
said  company  for  the  sum  of  $550,000,  being 
$150,000  more  than  par  for  said  stock,  and 
has  received  from  said  Coffin  &  Stanton  the 
sum  of  $.'>.tO,000  therefor. 

"(19)  After  defendant  had  made  said  sale, 
and  returned  to  Topeka,  he  withheld  from 
plaintiff  and  other  persons  Interested  in  said 
corporation  knowle<lge  of  the  fact  that  a 
sale  had  been  made,  and  plaintiff  did  not 
learn  of  the  amount  for  which  said  stock 
had  been  sold  until  on  or  about  the  5th  day 
of  February,  1890;  that  at  that  time  defend- 
ant had  acquired  all  the  capital  stock  of  the 
Topeka  Water-Supply  Company,  and  had 
transferred  all  Its  propertj'  and  assets  to  a 
corporation  formed  by  Coffin  &  Stanton,  in 
pursuance  to  said  purchase  by  them. 

"(20)  Defendant  has  expended  in  complet- 
ing and  carrying  out  the  sale  of  said  stock, 
and  expenses  connected  therewith,  the  sum 
of  about  $50,000." 

From  the  above  facts  the  court  concluded, 
as  matter  of  law,  that  the  plaintiff  was  en- 
titled to  recover  from  defendant  the  sum  of 
$2,307,  and  rendered  Judgment  accordingly 
for  such  amount.  From  these  findings  and 
judgment  the  defendant  prosecutes  eri'or  to 
this  court.  The  plaintiff  having  died,  the 
action  was  revived  In  the  name  of  his  ad- 
ministratrix, as  defendant  in  error. 

The  evidence  upon  which  these  findings  of 
fact  are  based,  justifies  much  severer  stric- 
tures upon  the  conduct  of  plaintiff  in  error 
than  those  In  which  the  court  below  In- 
dulged. It  discloses  a  course  of  duplicity, 
unfaithfulness,  and  falsehood,  which  can 
only  be  characterized  In  the  strongest  terms 
of  censure.  However,  we  need  concern  our- 
selves with  nothing  but  the  questions  of  law 
which  arise  upon  the  findings  made,  and  the 
evidence  upon  which  such  findings  rest. 
Briefiy.  such  facts  and  findings  are  that 
plaintiff  in  error  and  the  Intestate  of  defend- 
ant in  error  were  stockholders  in  an  Incor- 
porated water-supply  company.  The  plain- 
tiff In  error  was  president,  and  the  deceased 
secretarj-,  of  the  company.  For  simplicity 
of  statement,  we  will  speak  of  the  deceased 
as  tliough  living,  and  will  also  speak  of  the 
parties  as  tliey  were  entitled  in  the  court 
l)elow.  unniing  the  dec-eased  as  plaintiff,  and 
the  plaintiff  in  error  as  defendant.  The 
I)lalntIlT  desired  to  disiwse  of  the  company's 
stock,  but  the  defendant  opposed  the  sale 
until  October,  1880.  when  he  expres.sed  a 
willingness  to  have  It  made.  In  tliis  month 
an  intending  purchaser  came  from  the  Ea.<it, 
and  went  to  the  company's  office,  and  iu- 
quirod  of  the  plaintiff  whether  Its  plant  was 
for  sale.  He  was  rcfeiTod  to  the  defendant, 
as  ]irosIdent.  for  Information.  The  visitor 
disclosed  to  defendant  a  desire  to  buy,  and 
made  an  in.spection  of  the  company's  prop- 
erty, books,  and  affairs,  with  that  object  in 
view.    The  defendant  gave  no  luformatiuu 
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eltber  to  plaintiff  or  tbe  board  of  directors 
as  to  the  dealre  of  this  person  to  purchase, 
but,  when  asked  concerning  the  same,  with- 
held the  Information  be  possessed,  and  led 
them  to  believe  that  the  visit  and  Inspection 
possessed  no  importance,  but  that  the  visitor 
might  be  of  use  to  the  company  In  talcing 
up  certain  outstanding  bonds  upon  its  prop- 
erty, and  placing  thereon  a  new  and  addi- 
tional amount  of  securities.  In  November, 
1889,  and  as  a  result  of  the  visit  and  exam- 
ination of  the  company's  property  and  nego- 
tiations with  defendant,  a  written  offer  was 
made  to  him  for  the  purchase  of  the  com- 
imny's  stoclc  of  $400,000  at  par,  and  $100,000 
additional  to  him,  "for  the  control  and  car- 
rying out  of  the  sale  and  transfer  of  the 
said  Steele."  Defendant  withheld  informa- 
tion of  this  offer  from  plaintiff  and  the  other 
Interested  parties,  and,  soon  after  it  had 
l>een  made,  wrote  the  plaintiff,  who  was 
iben  in  a  distant  state,  that  he  thought  the 
time  had  come  to  sell  the  company's  stocic; 
that  he  waa  going  Kast  soon,  and  would  en- 
deavor to  find  a  buyer,  and  if  plaintiff  and 
other  stoclcholders  would  name  a  price  for 
their  stocic,  not  exceeding  par,  and  would 
empower  him  to  do  so,  he  would  sell  it  for 
them  in  the  event  a  buyer  could  be  found; 
and  that  he  would  want  to  Iceep  any  auioimt 
realized  above  the  prices  named  for  his  serv- 
ices in  finding  a  buyer  and  effecting  a  sale. 
About  tills  time,  and  in  pursuance  to  corre- 
siKtndence  previously  bad  between  defend- 
ant and  other  prospective  buyers  of  the  com- 
pany's property  or  stocli,  such  persons  sent 
an  expert,  as  their  agent,  to  examine  the 
property,  with  a  view  to  its  purchase.  Of 
this  correspondence,  and  the  purpose  of  this 
visit  and  examination,  defendant  gave  no 
Information  to  plaintiff  or  any  one  else  in 
interest,  but,  on  the  contrary,  wrote  to  plain- 
tiff that  he  was  having  an  expert  examine 
the  water  plant,  with  a  view  to  the  discov- 
ery of  possible  defects  in  it,  and  as  to  the 
advisability  of  extending  the  system,  and 
determining  whether  the  company  was 
building  broad  enough.  The  plaintiff  and 
other  stoclcholders  turned  their  shares  over 
to  defendant  for  sale,  as  suggested  by  bini, 
without  any  knowledge  of  the  fact  that 
negotiations  for  a  sale  were  pending  be- 
tween defendant  and  others,  or  that  a  writ- 
ten proposition  of  sale  had  been  made,  at 
a  large  advance  above  par,  which  advance 
Iiad  been  covered  under  the  form  of  a  bonus 
tor  defendant's  services  in  effecting  the 
transaction.  In  December  following  defend- 
ant went  East,  and  on  the  14tb  of  that 
month  accepted  in  writing  the  offer  of  pur- 
chase which  had  been  made,  with  some  mod- 
ifications as  to  details,  which  were  agreed 
to,  but  soon  thereafter  received  a  proposi- 
tion from  the  other  parties  with  whom  he 
Iiad  been  negotiating,  and  who  had  shortly 
before  sent  the  expert  out  to  examine  the 
company's  plant.  This  proposition  was  for 
the   purchase   of    the   company's   stock  at 


$550,000,  which  was  $50,000  more  than  he 
bad  already  bargained  to  sell  it  for,  and 
$150,000  more  than  par  for  the  stock.  This 
last  proposition  was  likewise  accepted,  and 
the  contract  first  entered  into  rescinded. 
The  one  last  mentioned  was  canrled  out. 
Upon  returning,  defendant  withheld  from 
plaintiff  and  other  stockholders  all  knowl- 
edge of  the  terms  of  the  sale,  by  which  he 
had  secured  to  bilmself  a  profit  of  nearly  40 
per  cent,  upon  the  sale  of  the  stock  with 
which  he  had  been  intrusted. 

The  claimed  errors  consist  in  overruling  a 
demurrer  to  the  petition,  in  refusing  to  ren- 
der Judgment  for  defendant  upon  the  find- 
ings of  fact,  and  in  rendering  Judgment  for 
plaintiff  on  such  findings.  It  is  conceded 
that  the  findings  of  fact  embrace  the  mate- 
rial allegations  of  the  petition.  Therefore 
the  demurrer  to  the  petition,  the  motion  of 
defendant  for  Judgment  on  the  findings,  and 
the  sufficiency  of  the  findings  to  uphold  the 
Judgment  in  favor  of  plaintiff,  may  be  dis- 
cussed as  a  single  proposition.  We  have 
no  hesitation  in  afiiruiing  the  Judgment  of 
the  court  below  and  the  other  ruliugs  made 
by  it 

The  case  Is  viewed  by  the  plaintiff  in  error 
as  tliouKh  it  were  a  purciiase  by  a  director  or 
other  ofticer  in  a  corporation  of  the  shares 
owned  by  fellow  stoeliliolders.  It  is  contend- 
ed that  in  such  cases  the  director  or  officer 
stands  in  no  fiduciary  relntion  to  the  stock- 
holder,  and  is  therefore  privileged  to  buy,  and 
under  no  obligation  to  disclose  information 
peculiarly  within  his  knowledge  as  to  the  val- 
ue of  the  stock.  His  view  of  the  facts  of  this 
case  and  the  law  applicable  thereto  is  paral- 
leled by  the  decision  of  Carpenter  v.  Dan- 
forth,  52  Barb.  581,  and  Commissioners  v. 
lieynolds,  44  Ind.  509.  In  tlie  first  of  these 
cases  it  was  said:  "Ucnce  a  sale  of  stock  by 
a  shareholder  to  a  director,  or  the  stock  it- 
self, is  not  so  far  connected  with  or  the  sul>- 
ject  of  the  trust  or  trust  relation  which  is  ad- 
mitted to  exist  as  to  subject  the  director  to, 
or  give  the  seller  the  benefit  of,  the  principle 
of  equity  applicable  to  the  dealiug.s  and  con- 
tracts of  parties  t)etweeu  whom  there  is  a 
trust  or  confidential  relation,  and  to  require 
the  purchaser  to  prove  not  only  that  he  paid 
a  full  and  fair  price  for  the  stock,  but  also 
that  he  disclosed  to  the  seller  every  fact  or 
circumstance  known  to  him,  and  not  known 
to  the  seller,  material  on  the  question  of  the 
value  of  the  stock."  In  the  Indiana  case  it 
was  likewise  said:  "The  prersident  of  a  rail- 
road company,  who  was  also  one  of  its  direct- 
ors, having  knowledge,  by  reaaou  of  his  offi- 
cial position,  that  the  true  value  of  the.  stock 
of  the  company  was  very  largely  m  excess  of 
its  nominal  market  value,  purchased,  at  nuich  . 
less  than  its  real  worth,  the  stock  of  a  non-  ' 
official  stockholder,  who  was  ignorant  of  the 
company's  financial  condition,  and  of  facta 
giving  an  extraordinary  value  to  the  stock, 
without  disclosing  to  the  seller  the  facts  and 
circumstances  within  his  knptvledge  as  t»  its 
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reel  value.  Held,  Ihat  the  relation  of  trus- 
tee and  cestui  que  trust  did  not  exist  between 
the  parties,  and  that.  In  the  absence  of  actual 
fraud,  the  purchase  was  valid.  The  purchas- 
er was  not  bound  to  communicate  to  the  seller 
his  knowledge  of  the  worth  of  the  stock,  al- 
though the  same  was  obtained  by  reason  of 
his  official  relation  to  the  company,  nor  waa 
the  purchaser  required,  In  order  to  make  a 
valid  purchase,  to  pay  a  fair  and  adequate 
price  for  the  stock."  These  and  other  like 
decisions  do  not  apply  to  the  facts  before  us. 
The  evidence  and  findings  In  this  case  do  not 
show  a  sale  of  stock  by  a  shareholder  to  a 
director  or  other  officer.  They  show  an 
agency  for  sale  In  the  officer  for  the  stockhold- 
er. The  plaintiff  In  error  did  not  buy  for 
himself  the  stock  of  defendant  In  error.  He 
undertook  to  sell  it  in  behalf  of  the  stock- 
holder to  other  parties.  Doing  so,  he  took 
upon  himself  all  the  obligations  of  good  faith 
and  fair  dealing  which  are  Involved  in  the 
trust  relati(Mi  of  principal  and  agent.  But, 
if  the  findings  were  otherwise,— if  it  were  that 
plaintiff  and  defendant  In  error  were  shnply 
seller  and  buyer  of  stock,— the  transaction, 
under  the  circumstances  of  concealment  and 
misrepresentation  by  the  plalntifT  in  error,  as 
disclosed  by  the  record  of  the  case,  could  not 
stand.  The  very  authorities  upon  which 
plaintiff  In  error  principally  relies  exclude, 
from  the  purview  of  the  decisions  made,  such 
cases  as  the  one  before  us.  In  Carpenter  v. 
Danfortfa,  supra,  it  was  held:  "Where  there 
was  no  evidence  to  show  that,  on  a  sale  of 
stock  by  a  stockholder  to  a  director  of  the 
corporation,  the  purchaser  made  any  material 
representation  as  to  the  affairs  or  condition  of 
the  company,  or  of  any  fact  material  to  the 
question  of  the  value  of  the  stock,  or  any  false 
representation  of  a  material  fact,  that  Induced 
the  sale;  or  that  he  either  did  or  said  any- 
thing to  mislead  the  seller,  or  to  divert  or  pre- 
vent him  from  ascertaining  all  that  could  then 
be  known  of  the  affairs,  condition,  and  pros- 
jiects  of  the  company,  or  from  making  any  In- 
quiry as  to  any  fact  material  on  the  question 
of  the  value  of  the  stock;  or  that  the  pur- 
chaser did  anything  which  misled  or  deceiv- 
ed the  plaintiff,  or  was  likely  to  mislead  or 
deceive  him,  or  which  diverted  or  was  likely 
to  divert  or  prevent  him  from  learning  all 
that  he  (the  purchaser)  knew  about  the  value 
of  the  stock,  or  any  fact  material  to  the  ques- 
tion of  value,— held  that,  under  these  circum- 
stances, the  sale  could  not  be  declared  void, 
on  the  ground  of  fraudulent  representaticms 
of  material  facts,  or  fraudulent  conceabnent 
of  material  facts,  by  the  purchaser." 

It  Is  not  true,  as  argued  by  plaintiff  In  error, 
that  the  directors  and  officers  of  a  corporation 
are  trustees  only  in  rdation  to  the  corporate 
entity  and  the  corjwrate  property.  They  are 
also  trustees  in  some  respects  and  to  some  ex- 
tent of  the  corporate  shareholders  as  well. 
Perhaps  no  general  rule  comprehensive  of  all 
the  instances  in  which  their  trusteeship  exists 
can  be  laid  down,  but  it  la  safe  to  say  tliat 


cases  in  which  the  officer,  by  virtue  of  his  posi- 
tion as  such,  with  the  superior  opportimities  it 
affords  of  acquiring  Information  not  possessed 
by  the  stockholder,  but  vital  to  his  Interests,  ac- 
quires such  hiformation,  are  cases  which,  upon 
grounds  of  trust  and  confidence,  preclude  all 
artifice  and  deception  upon  his  part  when  con- 
science and  fair  dealing  require  a  disclosure. 
Mr.  Pomeroy,  In  bis  work  on  Equity  Juris- 
prudence (section  1000),  states  in  general  terms 
the  dual  relation  of  trust  which  the  officer  oc- 
cupies to  the  corporation  and  its  shareholders 
also:  "Stockholders,  individually  and  sepa- 
rately, bold  the  fuU  title,  legal  and  equitable, 
to  their  respective  sliares  of  stock.  ▲  stock- 
holder does  not,  by  virtue  of  his  stock,  acquire 
any  estate,  legal  or  equitable,  in  the  corporate 
property.  He  obtains  only  a  right  to  partlcl- 
pate  hi  the  lawful  dividends  while  the  cor- 
poration is  In  being,  and  to  his  proportionate 
share  of  the  net  assets  upon  Its  di.ssolution  and 
final  settlement.  Shares  of  stock,  however, 
are  regarded  by  courts  of  law  and  of  equity 
as  a  species  of  prt^rty,  as  vendible  In  the 
market,  as  having  a  pecuniary  value,  and  as 
clothing  their  owner  with  proprietary  rights 
which  wlU  be  protected  and  enforced.  From 
this  analysis  It  Is  obvious  that,  so  far  as  the 
trust  embraces  or  Is  concerned  with  the  cor- 
porate proiierty,  the  directors  and  managing 
officers  occupy  the  position  of  quasi  trustees 
towards  the  corporation  only.  There  is  no  re- 
lation of  l)eneflclary  and  trustee,  having  the 
corijorate  property  for  Its  subject-matter,  be- 
tween the  stockholders  and  the  directors.  The 
directors  are  also  agents  for  the  corporation, 
but  tliat  fact  does  not  prevent  them  from  be- 
ing in  a  partial  sense  trustees  for  the  corpora- 
tion. The  Important  conclusion  I  repeat: 
That  tills  phase  of  their  trust  is  concemel 
with  and  confined  to  the  corporate  prop«1y. 
From  it  arise  their  fiduciary  duties  towards 
the  corporation  in  dealing  with  such  property, 
and  the  equitable  remedies  of  the  corporation 
for  a  viohition  of  those  duties.  On  the  other 
liand,  the  directors  and  managing  officers  oc- 
cupy the  position  of  quasi  trustees  towards  the 
stockholders  alone,  and  not  at  all  towards  the 
corporation,  with  respect  to  their  shares  of 
stock.  Shice  the  stockholders  own  these 
shares,  and  since  the  value  thereof  and  all 
their  rights  connected  therewith  are  affected 
by  the  conduct  of  the  directors,  a  trust  rela- 
tion plainly  exists  between  the  stockholders 
and  the  dh^ctors,  which  is  concerned  with  and 
confined  to  the  shares  of  stock  held  by  the 
stockholders.  From  It  arise  the  fiduciary  du- 
ties of  the  directors  towards  the  stockholders 
in  dealings  which  may  affect  the  stock  and 
the  rights  of  the  stockholders  therein,  and  their 
equitable  remedies  for  a  violation  of  those  du- 
ties. To  sum  up:  Directors  and  managing 
officers.  In  addition  to  their  functions  as  mere 
agents,  occupy  a  double  position  of  partial 
trust.  They  are  quasi  or  sub  modo  trustees 
for  the  corporation  with  respect  to  the  corpo- 
rate property,  and  they  are  quasi  or  sub  modo 
trustees  for  the  stockholders  with  respect  to 
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tiielr  BtaaicB  of  stock."  To  the  same  effect, 
see  Perry  t.  Pearson,  185  111.  218,  25  N.  B. 
636;  Forbes  v.  McDonald,  54  Cal.  100;  OU 
Co.  V.  Marbury,  91  U.  S.  589. 

Bnt  the  consideration  of  this  case  may  be 
divorced  entirely  from  the  fact  of  the  special 
rclatlonslilp  of  corporate  officer  and  corporate 
shareholder,  and  centered  upon  the  fact  of  the 
special  agency  (or  the  sale  of  the  stock,  con- 
fen-ed  upon  plaintiff  In  error.  He  was  spe- 
cially authorized  to  find  a  purchaser  and  nego- 
tiate a  sale.  At  the  very  time  the  correspond- 
ence and  other  communications  leading  up  to 
the  contract  of  agency  were  In  progress,  he 
was  In  receipt  of  a  proposition  of  purchase. 
At  that  time,  also,  he  was  In  correspondence 
with  other  parties  looking  to  a  sale  to  them. 
The  proposition  already  made  was  of  a  sum 
largely  In  excess  of  what  tiie  shareholders  were 
offering  their  stock  for.  The  correspondence 
with  the  other  parties  eventuated  In  a  still 
more  advantageous  otter.  The  plaintiff  in  er- 
ror not  only  withheld  Information  of  these 
offers,  but,  by  affirmative  misrepresentations, 
concealed  all  knowledge  of  the  same.  He 
said  that  the  visit  of  the  first  person  who  came 
to  inspect  the  company's  property  possessed  no 
importance  to  the  stockholders,  when  he  knew 
that  it  was  with  a  view  to  the  purchase  of  the 
corporate  stock.  He  said  that  he  was  having 
the  corporate  property  examined  by  an  expert, 
with  a  view  to  the  promotion  of  the  corporate 
interests,  when,  as  a  fact  wdl  known  to  hhn, 
such  expert  made  his  examination  as  the  repre- 
sentative of  prospective  buyers,  with  whom  a 
deal  was  presently  closed.  It  Is  no  answer 
to  say  that  plaintiff  In  error,  during  the  cor- 
respondence which  led  up  to  the  contract  of 
agency,  stated  to  defendant  in  error  that  he 
would  retain  for  his  services  any  sum  above 
par  realized  upon  a  sale  of  the  stock,  and  that 
defendant  In  error  assented  to  the  same  by 
not  objecting  thereto.  By  most  disingenuous 
practices,  plaintiff  in  error  had  concealed  the 
fact  that  a  large  profit  could  be  realized  on  a 
sale  of  the  stock,  but  he  cannot  be  allowed  to 
trammel  up  the  legal  consequences  of  his  de- 
ception by  a  mere  show  of  candor  and  honest 
dealing.  The  judgment  of  the  court  below  Is 
affirmed.   All  the  Justices  concurrhig. 
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hombstbad — extent  or  claim— election  bt 

Afplicant. 

A  homestead  claimant,  owning  more  than 
160  acres  of  land,  who  attempts,  undpr  the  stat- 
ute (section  2.  c.  3«.  1  (;€n.  St.  1889).  to  select 
as  bis  exemption  160  acres,  upon  which  he  does 
not  reside,  but  a  portion  of  which  is  conuected 
by  contignons  tracts  with  the  one  upon  which  he 
does  rende,  is  not  to  be  denied  an  exemption  in 
such  portion  as  is  thus  connected,  merely  because 
he  omits  to  claim  it  in  connection  with  the  tract 
upon  which  he  IiTe.i:  and  in  such  case,  on  a 
motion  by  him  to  vacate  a  shprifTs  sale  of  the 
land  claimed  as  exempt,  the  court  should  put  him 
to  his  election  between  such  parts  of  the  claimed 
land  as  can  be  so  connected  with  the  tract  upon 


which  his  dwelling  house  Is  situated,  and  shonld 
sustain  his  motion  to  vacate  as  to  anch  portion. 
(SyXabos  by  the  Court.) 

Error  from  court  of  appeals,  Northern  de- 
partment. Western  division. 

Action  by  the  Lenora  State  Bank  against  J. 
S.  Peak.  Judgment  for  plaintiff.  From  an 
order  setting  aside  a  sale  under  the  judg- 
ment, plaintiff  brought  error,  and  from  a 
judgment  of  the  court  of  appeals  (44  Pac. 
900)  reversing  such  order,  defendant  brings 
error.    Reversed. 

L.  n.  Thompson,  for  plaintiff  In  error.  L. 
H.  Wilder  and  J.  R.  Hamlltou  &  Son,  for  de- 
fendant in  error. 

DOSTER,  C.  J.  This  case  involves  ques- 
tions of  homestead  exemption  and  selection. 
September  28,  1802,  the  Lenora  State  Bank, 
defendant  in  error,  recovered  a  money  judg- 
ment against  J.  S.  Peak,  plaintiff  in  error.  In 
the  district  court  of  Norton  county.  At  that 
time,  and  until  after  the  levy  of  execution 
hereafter  mentioned,  plaintiff  In  error  was 
the  owner  of  a  number  of  contiguous  tracts 
of  land,  amounting  to  TOO  acres,  of  which 
that  In  question  was  a  part  These  lands 
embraced  the  N.  E.  and  S.  W.  \i,  of  section 
17,  the  N.  E.  %  and  the  N.  %  of  the  S.  E. 
>4  of  section  20,  all  In  township  6,  range  24 
W.,  being  a  contiguous  body  of  tracts  one 
mile  and  three-quarters  in  length  from  nortlt 
to  south,  and  one-half  mile  in  width.  All 
the  lands  owned  by  Mr.  Peak  were  mort- 
gaged. January  9,  1894,  the  defendant  in 
error  caused  execution  on  its  judgment  to  be 
issued  and  levied  upon  the  N.  E.  %  of  section 
17,  and  the  S.  %  of  the  N.  E.  %  and  the  N. 
V^  of  the  S.  E.  %  of  secUon  20.  The  inter- 
vening tracts— the  S.  E.  %  of  section  17  and 
the  N.  %  of  the  N.  E.  %  of  section  20— were 
not  levied  upon.  January  30,  1894.  the  plain- 
tiff in  error,  in  pursuance  of  the  law  relating 
to  exemptions,  being  section  2,  c.  38,  1  Gen. 
St.  1889,  served  written  notice  upon  the  sher- 
iff making  the  levy  that  he  claimed  the  S. 
M  of  the  N.  IS.  V*  and  the  N.  ^  of  the  S.  E. 
V4,  of  section  20  as  his  homestead.  This  no- 
tice was  disregarded,  and  on  February  lOtb 
following,  the  lands  levied  upon  were  sold. 
The  defendant  in  error,  as  judgment  cred- 
itor, became  the  purchaser.  At  the  succeed- 
ing term  of  court  the  plaintiff  in  error  moved 
to  set  aside  the  sale  of  the  lands  claimed  to 
be  exempt.  Upon  the  hearing  of  this  mo- 
tion the  court  vacated  the  sale,  upon  the 
claim  of  homestead  exemption,  and  from  the 
order  of  vacation  the  bank  prosecuted  error 
to  the  court  of  appeals.  Upon  consideration 
of  the  case  by  that  court,  the  order  setting 
aside  the  sale  was  reversed.  Bank  v.  Peak, 
3  Kan.  App.  698,  44  Pac.  900.  From  this 
order  of  reversal  the  plaintiff  in  error.  Peak, 
in  turn  prosecutes  error  to  this  court. 

The  evidence  in  the  case,  which  was  almost 
entirely  that  of  the  plaintiff  in  error,  an<l 
which  in  one  or  two  particulars  is  somewhat 
lacking  in  clearness  and  precision  of  state- 
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ment,  shows  that  In  1873  the  plaintiff  In  er- 
ror settled  upon  and  entered  the  lands  now 
claimed  by  him  as  a  homestead,  under  the 
pre-emption  laws  of  the  United  States.  This 
tract  is  the  most  Taluable  and  the  best 
adapted  to  farming  purposes  of  all  the  lands 
owned  by  him,  haying  thereon  a  stream  of 
water  and  a  considerable  body  of  timber. 
It  is  fenced,  and  has  about  70  acres  broken 
to  cultivation.  After  residing  upon  such 
tract  for  about  three  years,  the  plaintiff  in 
error  entered  the  neighboring  tract,  the  S. 
B.  \i  of  section  17,  a  quarter  of  a  mile  dis- 
tant from  his  pre-emption  claim,  under  the 
homestead  laws  of  the  United  States,  and,  aft- 
er making  final  proof  of  five  years'  residence, 
continued  to  reside  upon  it  until  the  latter  part 
of  September,  1893,  about  one  year  after  the 
recovery  of  the  Judgment  in  question.  During 
the  period  of  his  residence  upon  this  last-men- 
tioned tract,  he  built  a  stone  house  and  made 
other  Improvements  thereon,  at  a  cost  of  about 
52,000.  He,  however,  always  claimed  the 
lands  in  section  20  as  his  homestead,  or,  as  he 
denominated  it  at  one  point  in  his  testimony, 
his  "regular  home."  He  always  Intended  to 
sell  the  land  upon  which  be  resided,  if  he 
could  do  so,  and  move  back  on  the  lands  in 
section  20.  However,  after  becoming  finan- 
cially embarrassed,  he  ottered  to  sell  the  tract 
claimed  as  a  homestead,  for  the  purpose  of  en- 
abling him  to  pay  his  Indebtedness,  but,  fail- 
ing to  secure  the  price  asked,  did  not  do  so. 
Using  the  language  of  his  testimony  In  one  par- 
tlfular,  he  said:  "I  expected  to  save  some 
property  to  shelter  me,  but  if  I  had  to  come 
down  to  one  piece  of  land.  I  always  Intended 
to  hold  tliat  piece  of  land  In  twenty."  At  the 
time  of  the  creation  of  the  Indebtedness  to  the 
bank,  upon  which  the  Judgment  In  question 
was  rendered,  he  told  the  managing  bank  offi- 
cials that  he  claimed  the  land  In  section  20  as 
his  homestead,  and  he  Intended  to  make  that 
his  home;  that  he  thought  more  of  It  than  he 
did  of  the  rest  of  his  land,  and  intended  to 
keep  It  as  a  home,  and  not  part  with  It,  If  he 
could  help  himself.  At  what  time  a  definitely 
formed  Intention  to  abandon  his  residence  In 
section  17,  and  occupy  the  claimed  homestead 
in  section  20,  arose  In  his  mind  does  not  ap- 
pear; Inferentlally  not  until  after  the  recovery 
against  him  of  the  Judgment  Id  question,  and 
the  perception  by  him  of  the  fact  that  he 
could  not  discharge  his  Indebtedness,  so  as  to 
hold  more  than  his  constltutionnl  exemption 
of  160  acres.  September  28  or  20,  isas.  he 
moved  out  of  the  stone  building  In  section  17, 
Into  a  cheap,  lliy-construoted  house  on  the 
claimed  homestead  in  section  20,  with  his  fam- 
ily, consisting  of  his  wife  and  father-in-law,  a 
very  aged  and  Infirm  old  man.  leaving,  how- 
ever, part  of  his  household  furniture  In  the 
vacated  building.  As  the  cold  weather  of  the 
snceoedlng  winter  came  on,  he  went  back  into 
rlie  stone  house  In  section  17,  on  account  of 
the  Inability  of  his  wife's  father  to  live  In  the 
■poor  and  Illy-constructed  building  on  section 
'M.    They  remained  in  the  old  home  until  after 


the  sale  In  qnestlon,  moTing  back  upon  the 
claimed  homestead  only  a  few  daya  before  the 
hearing  of  the  motion  to  set  aside  the  sale. 
In  the  meantime,  however,  an  additional  build- 
ing, costing  about  $60,  had  been  erected  on 
the  land  in  section  20.  The  removal  from  one 
place  to  another  was  made  under  the  advice  of 
counsel,  and  to  save  the  land  as  a  homestead. 

Upon  this  state  of  facts,  the  question 
arises  whether  the  claim  of  homestead  ex- 
emption of  the  land  in  section  20  can  be  sus- 
tained. Our  Judgment  Is  that  the  legal  prin- 
ciples forming  the  basis  of  the  decision  of 
the  court  of  appeals,  and  much  of  its  rea- 
soning hi  elucidation  of  the  same,  are  sound, 
but  that,  while  plaintlCt  in  error  was  not  en- 
titled to  all  the  land  claimed  by  him  as  a 
homestead,  be  was  entitled  to  a  portion  of 
It,  and  that  opportunity  should  have  been 
given  the  district  court  to  set  it  aside  to  him. 
The  vaguely-formed,  indefinite,  and  condi- 
tional Intention  by  the  plaintiff  in  erroi  to 
occupy  the  claimed  homestead  canno  avail 
to  impart  to  It  the  homestead  character,  in 
ihe  face  of  the  claimant't-  long-continued 
residence  elsewhere.  The  homestead  char- 
acter must  attach  to  land  before  It  becomes 
Impressed  with  a  Judgment  lien.  Bullene  v. 
Hlatt,  12  Kan.  08;  Ashton  v.  Ingle,  20  Kan. 
670.  A  homestead  can  only  exist  in  a  single 
tract  or  contiguous  tracts.  Randal  v.  Elder, 
12  Kan.  2o7;  Bank  v.  Hopkins,  47  Kan.  580, 
28  Pac.  000.  The  dwelling  house  ujwn  the 
homestead  is  an  Inseparable  part  of  It 
There  can  be  no  homestead  without  a  place 
of  family  dwelling,  either  actual,  or  In  such 
contemplation  as  amounts  to  the  same  thing. 
The  dwelling  house  Is  the  nucleus  of  all  the 
homestead  interests  and  affections,  and 
hence  whatever  homestead  selection  is  made 
must  include  the  family  roof  tree.  We  do 
not  know  that  such  fact  has  been  specifically 
so  remarked  In  any  of  the  deci:iions,  but 
It  results  as  a  principle  from  the  nature  of 
the  homestead  exemption,  and  Is  Implied 
In  all  the  cases.  Hence  the  plaintiff  in  error 
was  not  entitled  to  make  a  homestead  se- 
lection which  did  not  include  the  house  in 
which  he  lived.  He  was  entitled,  however, 
to  select  a  homestead  of  such  contiguous 
tracts  as  would  Include  the  one  upon  which 
he  resided.  He  lived  upon  the  S.  %  of  the 
S.  E.  54  of  section  17.  The  N.  %  of  the 
X.  E.  %  of  section  20,  one-fourth  of  a  mile 
In  width.  Intervenes  between  that  and  the 
claimed  homestead.  At  the  time  of  the  levy 
by  the  sheriff  and  the  attempted  homestead 
selection,  this  Intervening  tract  belonged  to 
the  plaintiff  In  error.  He  could  have  made 
a  selection  to  Include  the  40-acre  tract  uixtn 
which  his  dwelling  house  In  section  17  stood, 
also  the  40-acre  tract  Immediately  south,  in 
the  N.  %  of  the  N.  E.  V*  of  section  20,  and, 
In  addition  tliereto,  80  acres  of  contiguous 
40-acre  tracts  out  of  the  1(>0  acres  which  he 
did  claim.  However,  he  did  not  do  this.  He 
made  claim  to  more  than  be  was  entitled  to, 
and,  In  doing  so,  appeared  to  renounce  his 
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claim  to  what  he  was  entitled  to.  We  tbink 
this  unwarranted  claim  in  the  one  particular, 
and  renunciation  of  a  valid  claim  in  the  other, 
proceed  from  a  mistalie  of  his  legal  rights, 
which  does  not  Justify  the  courts  in  refusing 
to  him  what  he  is  entitled  to.  Homestead  in- 
terests are  subjects  of  special  favor  by  the 
courts,  and  claims  of  homestead  exemption 
are  to  be  liberally  viewed.  On  the  hearing  of 
the  motion  to  vacate  the  sale,  the  district 
court  should  have  put  the  plaintiff  in  error  to 
his  election  between  the  different  tracts  com- 
posing the  homestead  selection  he  bad  made, 
and  of  which  he  had  notified  the  sheriff,  and 
should  have  vacated  the  sale  as  to  the  part 
finally  selected;  in  fact  should  have  vacated 
it  as  to  the  whole  of  the  tract  in  question, 
so  as  to  permit  a  resale  of  the  remainder. 

Of  course  we  have  no  icnowlwlge  of  the  com- 
plications which  may  have  occurred  since  the 
case  arose,  caused  by  the  shifting  of  titles  to 
the  various  tracts  out  of  which  the  homestead 
selection  might  have  been  made;  but  we  ap- 
prehend none  have  occurred  which  can  ovier- 
ate  to  prevent  the  selection  of  an  80  acres  out 
of  tl»e  larKcr  tract  originally  cinlnied  as  a 
whole,  and  its  occupancy  in  a  reasonable  time 
hereafter,  by  the  homestead  claimant 

The  Judgment  of  the  court  of  appeals  is  re- 
versed, and  lilcewise  that  of  the  district  court, 
with  instructions  to  such  courts  to  proceed  In 
conformity  witli  this  opinion.  All  the  Jus- 
tices concurring. 


(6  Kan.App.  635) 

HANLEN  v.  BADEN. 
(Court  of  Appeals  of  Kniifiu.s.  Southern  Depart- 
ment, C.  D.    July  27,  1807.) 

Appeai,— Revivor— Notice— Time  —  Wukvival  of 
Actions- Parties — Province  of  Jukt. 

1.  A  notice  for  an  order  of  revivor  in  an  action 
in  the  court  of  flp|)enl8  may  be  served  upon  the 
adverse  party  or  liis  attorney  of  record  by  deliver- 
ing a  COP.V  of  the  notice  to  either  of  them  per- 
soually,  or  by  leaving  such  copy  at  the  usual  place 
of  residence  of  either  of  them,  or  by  securing  an 
acltnowledgment  of  service  trom  either  of  them; 
or  such  pnrt.v  or  his  attorney  may  waive,  in  writ- 
ing, the  issuing  or  8«>rvice  of  the  notice. 

2.  Ten  dii.va  is  ail  the  notice  required  to  be 
given  of  an  a[ipiication  for  an  order  of  revivor 
in  the  court  of  appeals. 

a.  There  is  no  uec-essity  of.  or  provision  for,  an 
amended  petilimi  to  show  the  authority  of  the 
parties  broiii-'Iit  into  this  court  by  revivor.  Tlie 
iray  to  rai8>>  this  question  in  this  court  is  upon 
the  hearing  of  the  applicatior  for  tlie  order  of  re- 
vivor, or  upon  a  motion  to  dismiss. 

4.  The  ailniini.Jtrator  oi  executor  of  a  deceased 
person  is  the  i)roper  part}  to  maintain  an  action 
for  damngoH  wliich  accnie  to  the  real  estate  of 
the  deeeased  duriiiK  liis  lit-'tiine. 

5.  Wlicre  tile  fvidcmv  of  the  plaintiff  tends  to 
show  his  riirht  to  recover,  aii.l  is  siidicicnt  to  sus- 
tain a  jnil'.'nient  exe<>pt  *or  tlie  oonlliotiiig  evi- 
dence of  tile  defendant,  it  is  error  for  the  court 
to  liiiect  tlie  jury  to  return  a  verdict  for  the  de- 
feudaiil. 

(Syllalius  by  the  Court.) 

Error  from  district  court,  Cowley  county. 

Action  l)y  .loliu  Iretiiu  against  .1.  P.  Haden 
for  tlamages  to  luiul.  From  a  judguicnt  for 
defeudaut,  plaiutifi  uppeuicd,  and  on  his  death 


John  W.  Hanlen,  administrator,  was  substitutr 
ed.  Motion  to  dismiss  overruled,  and  Judg- 
ment reversed. 

John  C.  Pollock,  for  plaintiff  In  error. 

DENNISON,  P.  J.  A  motion  has  been  filed 
in  this  coiurt  by  the  defendant  in  error  to  dis- 
miss this  action  for  the  following  reasons: 
(1)  That  the  supreme  court  had  no  JurisJlo 
tlon  to  make  an  order  of  revivor  in  this  case 
for  the  want  of  a  sufficient  notice.  (2)  No 
amendment  has  been  made  to  the  petition  la 
error.  (3)  The  failure  of  the  heirs  at  law  to 
revive  this  action  within  one  year  after  the 
death  of  John  Ireton.  The  notice  of  the 
motion  for  an  order  of  revivor  was  served 
upon  Madden  and  Buckman,  and  tlicy  ac- 
knowledged service  of  the  notice  on  March 
19,  1894.  The  time  fixed  in  the  notice  foe 
a  hearing  was  April  3,  lSi>4,  and  the  stipreme 
court  made  the  order  of  revivor.  This  mo- 
tion to  dismiss  was  filed  in  the  supreme  coiu:t, 
and  tlie  hearing  of  tlie  motion  was  continued 
until  the  case  was  submitted  upon  its  merits. 
The  contention  of  the  defendant  in  error  Is 
that  the  motice  was  not  legally  served,  be- 
cause ser\'ed  upon  the  attorney  for  defendant 
in  error,  and  did  not  give  20  days'  notice  ot 
the  time  when  the  motion  would  be  heard. 
Paragraph  4525,  Gen.  St.  1880,  provides  that, 
if  revivor  Is  not  made  by  consent,  "notice  of 
the  application  for  such  order  shall  be  served 
in  the  same  manner,  and  returned  within  the 
same  time  as  a  summons  uix>n  the  party  ad- 
verse to  the  one  making  the  motion."  It  will 
nut  be  necessary  to  consider  the  manner  of 
serving  or  the  time  of  returning  a  summons 
in  either  Justice  or  district  court  when  the 
revivor  is  made  in  the  court  of  appeals.  In 
tills  court  "a  summons  shall  be  issued  and 
served,  or  ptibllcation  made  as  In  the  com- 
mencement of  an  action.  A  service  on  the 
attorney  of  record  in  the  original  case  shall 
be  sutHclent,  ♦  «  •  and  shall  be  made  re- 
tm-nable  on  or  before  the  first  day  of  the 
term  of  the  court,  if  issued  In  vacation,  and 
ten  days  l)eforc  the  commencement  of  the 
term.  If  issued  In  term  time  or  within  ten 
days  of  the  first  day  of  the  term,  it  shall  b« 
returnalilo  on  a  day  therein  named.  If  the 
last  publication  or  servicb  of  the  summons 
shall  be  made  ten  days  l>efore  the  end  of  the 
terra,  the  case  sliail  stand  for  hearing  at  that 
term."  Id.  par.  4044.  "The  defendant  in 
error  or  his  attorney  may  waive  the  issuing 
or  service  of  the  summons."  Id.  par.  4(i4o. 
A  notice  for  an  order  of  revivor  in  an  action 
in  tlie  court  of  ai)peals  may  be  served  ujjou 
the  a<lver.«c  party  or  his  attorney  of  ret-ord 
l>y  delivering  a  copy  of  tiie  notice  to  either 
of  thoin  iiersonally,  or  by  leaving  such  copy 
at  the  usual  place  of  residence  of  eitlier  of 
tiioiu,  or  by  securing  an  ncknowlodgement  of 
service  from  either  of  theiu;  or  such  party 
or  his  attorney  may  waive,  in  writing,  tlie 
issuing  or  service  of  the  notice.  Ten  days  is 
all   the  notice  required  to   be  given  of  an 
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Application  for  an  order  of  revlTor  to  the 
court  of  appeals. 

It  Is  also  contended  that  the  petition  In 
error  should  be  amended  so  as  to  allege  the 
representative  capacity  of  the  administrator. 
The  cases  of  City  of  Atchison  v.  Twine,  9 
Kail.  350,  and  Railroad  Co.  v.  Andrews,  34 
Kan.  563,  9  Pac.  213,  are  cited,  which  hold 
that  in  the  trial  court  the  fact  of  whethw 
the  person  In  whose  name  the  action  is  revired 
is  the  personal  representative  of  the  deceased 
must  be  tendered  ii  an  amended  petition  as 
an  issue,  and  sustained  by  proof.  No  issues 
are  tried  in  this  court,  and  there  is  no  necessity 
of,  nor  provision  for,  an  amended  petition  to 
show  the  authority  of  the  parties  brought 
into  this  court  by  revivor.  The  way  to  raise 
this  question  in  this  court  Is  upon  the  hear- 
ing of  the  application  for  the  order  of  revivor 
or  upon  a  motion  to  dismiss. 

The  question  Is  also  raised  as  to  whether 
the  administrator  or  the  heirs  at  law  are  the 
proper  parties  to  prosecute  this  case  in  this 
court.  Ii-eton  claimed  to  be  the  owner  of 
certain  real  estate,  and  tiiat  the  defendant 
had  damaged  it  by  raising  his  dam  higher 
than  he  had  the  right  to  do,  thereby  causing 
water  to  overflow  portions  of  said  real  estate. 
The  action  was  brought  for  the  permanent 
damages  to  the  land,  and  It  is  probable  that 
under  the  mlll-dam  act  such  an  action  must 
have  been  brought  within  two  years  after 
the  erection  of  the  addition  to  the  dam  which 
caused  the  damage,  or  not  at  all.  Upon 
the  death  of  John  Ireton,  his  real  estate  would 
descend  to  his  heirs,  and  his  choses  in  action 
and  claims  for  damaprcs  or  trespass  would  go 
to  his  administrator  or  executor.  If  tlie 
damage  accrued  In  his  lifetime,  the  adminis- 
trator or  executor  must  have  maintained  the 
action  to  recover,  but,  if  after  his  death,  his 
heirs  must  liave  maintained  tlie  acllon.  The 
motion  to  dismiss  will  be  overruled. 

This  brings  us  to  a  consideration  of  the  case 
upon  its  merits.  The  plaintiff  Introduced  evi- 
dence tending  to  show  title  In  himself,  and 
that  the  defendant  had  raised  the  dam,  and 
Tlie  amount  of  his  damages,  and  rested.  The 
defendant  introduced  evidence  tending  to  show 
that  the  land  belonged  to  Henry  S.  Ireton, 
the  son  of  plaintiff,  and  also  tending  to  prove 
that  he  had  not  raised  the  dam.  The  evi- 
dence Introduced  to  show  that  the  son  was 
the  owner  consisted  of  a  dee*i  which  had  been 
filed  for  record  by  John  Ireton  and  wife  some 
17  years  prior  to  tliat  time,  and  also  the 
petition  in  a  prior  action  brought  by  Henry 
S.  Ireton  against  Charles  A.  Bliss  for  damages 
to  the  same  land,  and  a  cost  bond  in  the 
same  case,  signed  by  Henry  S.  Ireton  as  prin- 
cipal, and  John  Ireton,  who  signed  by  his 
mark  as  surety.  Henry  8.  Ireton  testified 
that  he  had  no  interest  in  the  land,  and  claim- 
ed none;  had  paid  no  consideration  for  It, 
and  that  his  father  had  been  in  possession  of 
It  for  about  19  years.  During  the  progress 
Of  the  trial,  and  over  the  objection  of  the 
plaintiff,  the  court  directed  the  Jury  to  re- 


turn a  verdict  In  favor  of  the  defendant  be> 
cause  the  piaintlfT  had  failed  to  show  that 
he  Is  the  owner  of  the  land  for  which  be 
claims  damages.  The  plaintifTs  evidence 
tended  to  show  that  he  was  th»  owner  of 
the  land,  and  such  evidence  was  sutBcient, 
In  the  absence  of  the  evidence  of  the  defend- 
ant to  sustain  a  Judgment  for  the  damages 
claimed.  The  defendant's  evidence  tended  to 
show  that  plaintiff  was  not  the  owner  of  the 
land.  This  conflicting  evidence  should  have 
been  submitted  to  the  Jury,  and  the  court 
erred  in  assuming  to  decide  these  controvert- 
':d  questions  for  them.  This  question  is  ably 
argued  in  Sullivan  v.  Insurance  Co.,  34  Kan., 
on  pages  177,  178,  8  Pac.  112.  The  jutigment 
of  the  district  court  is  reversed,  and  the  ease 
remanded  for  a  new  trial.  All  the  Judges 
concurring. 


(6  Kan.App.  i) 
CITY  OF  ATCHISON  v.  RIGGLB. 
(Court  of  Api^eats  of  Kansas,  Northprn  Dqpart" 

ment,  B.  D.     July  16,  1897.) 
Fleadiso  —  Motion  to  Make   Mohb   DgrtNiTK— 

POVBKTT  ArriDAVIT— AHKSDMUNT— EviDKSOB. 

1.  Where  it  does  not  appear  from  the  record 
that  any  material  evidence  was  offered  or  re- 
ceived tending  to  show  any  defect  in  the  side- 
wnlli  or  injury  received  by  the  person,  other  than 
those  si)ec-lficnlly  stt  up  in  the  i)etition,  there  ia 
no  reversible  error  in  the  court  below  overruling 
a  motion  to  make  the  petition  more  definite  and 
certain  in  these  resiwcts. 

2.  Tliere  is  no  error  in  the  trial  court  permitting 
the  plaintiff  below  to  file  an  amended  poverty 
atlidavit,  under  section.^  581  and  ."iS'J  of  the  Civil 
Code,  when  his  attention  was  oilled  to  the  fact 
that  the  affldavit  filed  at  the  commencement  of 
the  ense  did  not  comply  with  the  requirements  of 
said  .xeetions. 

3.  There  was  no  material  error  in  the  adndssion 
of  the  evidence  complained  of,  and  an  examina- 
tion of  te.«tiniony  offered  sliows  that  there  was 
fufflcient  evidence  to  justify  the  verdict  of  the 
jury. 

(Syllabus  by  the  Court.) 

Error  from  district  cotirt,  Atchison  coun- 
ty; Robert  M.  Eaton,  Judge. 

Action  by  John  RIggle  against  the  city  of 
Atchison.  Judgment  for  iilaiutiCC.  Defend- 
ant brings  error.    Affirmed. 

W.  D.  Gilbert,  for  plaintiff  in  error.  H. 
C.  Solomon,  for  defendant  in  error. 

WELLS,  J.  This  was  an  action  original- 
ly brought  in  the  district  court  of  Atchison 
county  on  the  22d  day  of  November,  1890, 
for  the  recovery  of  damages  for  a  personal 
injury,  claimed  to  have  been  sustained  by 
the  defendant  In  error,  the  plaintiff  below, 
on  account  of  a  defective  sidewalk,  negli- 
gently permitted  by  said  defendant,  whereby 
the  plaintiff  below  fell,  and  broke  his  finger. 
The  case  was  tried  to  a  Jury  on  March  1, 
1892,  and  a  verdict  found  In  favor  of  the 
plaintiff,  and  against  the  defendant,  the 
city,  for  $300.  A  motion  for  a  new  trial 
was  duly  made,  overruled,  and  excepted  to, 
and  the  case  brought  here  for  review.  The 
plaintiff  In  error  assigned  five  errors  in  the 
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district  court,  as  follows:  "(1)  The  court  err- 
ed In  overruling  defendant's  motion  to  nuke 
plaintiff's  petition  more  definite  and  certain. 
(2)  The  eourt  erred  In  permitting  plaintiff  to 
file  an  amended  poverty  attldavit,  and  In 
overmllng  defendant's  motion  to  strike 
plaintiff's  petition  from  the  flies,  and  dis- 
miss said  action.  (B)  The  court  erred  in  ad- 
mitting testimony  offered  by  plaintiff  over 
the  objections  of  defendant,  and  excepted  to 
by  defendant  at  the  time.  (4)  The  court 
erred  In  overruling  defendant's  demurrer  to 
the  evidence.  (5)  The  court  erred  In  over- 
ruling defendant's  motion  for  a  new  trial, 
and  In  rendering  Judgment  for  plaintiff." 
We  shall  consider  these  errors  in  the  order 
in  which  they  are  set  up  In  plaintiff's  brief. 
First,  In  overruling  the  defendant's  motion 
to  make  the  petition  more  definite  and  cer- 
tain. The  petition,  after  charging  the  spe- 
cific defects  in  the  sidewalk,  added  that  It 
was  otherwise  In  a  .dangerous  condition. 
We  have  not  been  able  to  find  that  any  evi- 
dence was  offered  except  upon  the  specific 
defects  pointed  out  In  the  petition,  and  con- 
sequently the  error,  if  such  it  was,  In  refus- 
ing to  require  the  petition  to  be  made  more 
specific,  is  Immaterial,  and  this  applies  like- 
wise to  the  other  question  upon  which  they 
ask  that  the  petition  should  be  made  more 
definite,  to  wit,  how  he  was  injured  other 
than  the  breaking  of  his  finger. 

The  second  ground  of  error  alleged  Is  in 
permitting  plaintiff  to  file  an  amended  pov- 
erty affidavit,  and  in  overruling  defendant's 
motion  to  strike  petition  from  the  files,  and 
dismiss  said  action.  We  do  not  think  this 
was  error.  Section  140  of  the  Civil  Code 
says:  "The  court.  In  every  stage  of  action, 
must  disregard  any  error  or  defect  in  the 
pleadings  or  proceedings  which  does  not  af- 
fect the  substantial  rights  of  the  adverse 
party;  and  no  Judgment  shall  be  reversed 
or  affecved  by  reason  of  such  error  or  de- 
fect" Also,  see  Cole  v.  Hoeburg,  36  Kan. 
263,  18  Pac.  275;  Hardesty  v.  Ball,  46  Kan. 
555,  2C  Pac.  950;  and  Dennis  v.  Benfer,  54 
Kan.  527,  38  Pac.  806,— all  bearing  more  or 
less  directly  upon  this  question. 

The  third  ground  of  error  Is  In  admitting 
testimony  offered  by  plaintiff,  over  the  ob- 
jection of  defendant.  The  first  error  assign- 
ed under  this  head  was  in  overruling  the 
defendant's  objection  to  the  Introduction  of 
any  evidence,  on  the  ground  that  the  peti- 
tion does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  because  the  date 
of  the  accident  was  changed  In  his  petition 
from  "IV  to  "19."  There  was  no  error  In 
this.  Serious  complaint  is  made  of  the  ad- 
mission of  evidence  of  Information  of  the 
defective  condition  of  the  sidewalk  given  to 
a  man  employed  by  the  city  to  repair  its 
sidewolks.     AVe  see  no  error  In  this. 

The  fourth  assignment  of  error  is  that  the 
court  should  have  sustained  the  demurrer 
to  the  evidence.  We  do  not  think  so.  We 
have  carefully  read  the  record,  and  are  of 


the  opinion  that  there  was  plenty  of  testi- 
mony upon  which  the  Jury  were  Jnstlfled 
In  finding  the  verdict  they  did. 

There  being  no  merit  in  the  grounds  pre- 
sented for  a  new  trial,  the  motion  therefor 
was  properly  denied.  The  Judgment  of  the 
court  below  wUl  be  affirmed.  All  the  Judges 
concurring. 

«  Kan.  App.  fU) 
REPSTINE  V.  NETTLETON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.    July  16,  1897.) 
Res  Judicata— Etidbxce—Appbai.— Review. 

1.  The  pleadings  and  evidence  in  this  case  show 
that  there  was  a  former  adjudication  or  all  the 
questions  Involved  In  this  action,  and  that  the 
court  properly  mstructed  the  jury  to  return  a 
verdict  in  favor  of  the  defendant,  and  aeainat  the 
plaintiff. 

2.  Where  a  defendant  relies  upon  a  proceeding 
and  judgment  of  the  district  conrt  as  res  judicata, 
and  not  upon  an  arbitration,  the  court  properly 
refused  to  allow  one  of  the  arbitrators  to  testify 
that  the  subject-matter  was  not  considered  by 
such  arbitrators. 

3.  The  journal  entry  shows  that  the  jury  re- 
turned their  verdict  in  accordance  with  the  in- 
structions of  the  court.  There  was  a  motion 
filed  to  correct  this  jonrnal  entry,  and  in  the  no- 
tice of  the  motion  the  plaintiff  stated  "that  he 
would  use  afflJavits  aud  oral  evidence  in  support 
of  his  motion."  The  record  fails  to  show  that 
the  oral  evidence  and  affidavits  are  preserved  in 
the  record.  'Vhe  finding  of  the  trial  court  upon 
this  motion  is  conclusive. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  L«wis  Repstine  against  0.  P. 
Nettleton.  Judgment  for  defendant,  and 
plaintiff  brings  error.    Affirmed. 

W.  D.  Gilbert,  for  plaintiff  In  error.  J.  T. 
Allensworth,  for  defendant  in  error. 

Mcelroy,  J.  This  was  an  action  brought 
by  Lewis  Repstine,  as  plaintiff,  against  C  P 
Nettleton.  as  defendant.  In  Justice's  ooiirt.' 
February  3,  1890,  to  recover  from  the  de- 
fendant $201.51.  An  appeal  was  taken,  and 
the  case  was  tried  in  the  district  court  of 
Atchison  county.  At  tije  trial  in  the  district 
court,  the  defendant  obtolned  a  Judgment 
for  costs,  and  the  pUlntiff  brings  the  case 
to  this  court  for  review. 

The  record  discloses  that  prior  to  July 
1885,  plaintiff  and  defendant  were  engaged.' 
as  co-partners,  in  the  "lumber  and  grain" 
business.  On  about  July.  188.5,  the  business 
was  changed  to  tiiat  of  "grain,  hardware 
and  seed."  At  the  time  this  change  In  the 
business  of  the  co-partnership  was  brought 
about,  there  was  something  over  $300  worth 
of  lumber  on  hand,  which  was  left  In  the 
possession  of  the  defendant,  Nettieton.  It  in 
claimed  that  Xettleton  sold  this  lumber  and 
from  such  sales  owed  to  the  plaintiff  the 
amount  claimed  In  his  blU  of  particulars. 
The  case  was  tried  before  a  Jury,  and  at  the 
close  of  the  trial,  the  court  Instructed  the 
Jury  as  follows:  "The  subject-matter  of  this 
action  having  been  determined  bj  the  Judg- 
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nient  of  thlfi  court  In  a  former  action  be- 
tween the  »ame  partieH,  and  It  being  admit- 
ted that  no  appeal  or  proceedinji  in  error 
was  talten  therefrom,  you  are  instructed  to 
return  a  verdict  herein  In  favor  of  the  de- 
fendant, O.  P.  Nettlcton,  and  apiiust  the 
plaintiff,  Repstine."  I^wls  Kepstine  com- 
menced an  aetion  agaiust  C.  P.  Nettleton  on 
November  4,  1880,  allcKlng  the  formation  of 
a  co-partnership  on  Fe))ruai7r,  1SS.">,  and  the 
formation  of  another  co-partnership  on 
the  26th  day  of  November,  188(j,  and  asli- 
ed  for  an  accounting,  and  judgment  for  the 
amount  which  should  be  found  due  him. 
Tlie  defendant,  Nettleton,  filed  an  answer, 
—"general  denial";  second,  "pleading  that 
tlie  mnttere  in  disi>ute  had  been  settled 
by  mutual  agreement  by  arbitration,  and 
tliat  thl.s  included  all  matters  In  dispute  be- 
tween tlie  parties."  To  this  answer  the 
plaintiff  filed  a  reply,  In  which  he  admitted 
the  matters  in  dispute  had  been  submitted 
to  arbitration.  Afterwards  judgment  was 
rendered  upon  the  pleadings  for  the  defend- 
ant, Nettleton,  and  against  plaintiff.  The 
pleadings  and  judgment  in  that  case  were 
In  evidence  in  the  case  under  consideration, 
and  show  a  former  adjudication  of  all  the 
(luestlons  Involved  In  this  case.  Therefore 
the  court  properly  Instructed  the  jury  to 
return  a  verdict  in  favor  of  the  defendant, 
and  against  the  plaintiff.  Tlie  undisputed 
facts  show  that  by  a  suit  in  the  district 
court,  at  the  Instance  of  this  plaintiff  in  er- 
ror, all  the  matters  connected  with  the  co- 
l)artnershlp  affairs  between  plaintiff  and  de- 
fendant were  adjudicated. 

Complaint  Is  made  that  the  court  erred  In 
not  permitting  the  plaintiff  to  show  by  one 
of  the  arbitrators  that  the  lumber  account 
was  not  settled  in  the  arbitration.  This 
position  might  be  tenable  if  Nettleton  was 
relying  upon  the  arbitration  as  a  defense 
to  plaintiff's  suit.  Such  Is  not  the  case.  Net- 
tleton is  relying  upon  the  proceedings  and 
judgment  of  the  district  court,  and  not  upon 
the  arbitration.  The  pleadings  and  judg- 
ment show  that  the  subject-matter  of  this 
action  was  settled  by  the  suit  for  an  ac- 
counting. 

Again,  complaint  Is  made  that  the  jury  did 
not  actiially  sign  the  verdict.  This  position 
Is  not  well  taken.  The  Journal  entry  shows 
that  the  jury  returned  their  verdict  in  ac- 
cordance with  the  instructions  of  the  court. 
There  was  a  motion  tiled  to  correct  this 
journal  entry,  and  in  the  notice  of  the  mo- 
tion the  plaintiff  stated  "that  he  would  use 
affidavits  and  oral  evidence  in  support  of 
his  niotlon."  The  record  falls  to  show  that 
the  evidence  and  affidavits  are  preserved  in 
the  record.  Tlie  finding  of  the  trial  court 
upon  this  question  Is  conclusive.  It  follows, 
tlierefore,  from  what  we  have  said,  that  the 
trial  court  committed  no  error  in  overruling 
the  motion  of  the  plaintiff  for  a  new  trial. 
The  j.udgment  of  the  trial  court  will  be  af- 
firmed.   All  the  judges  concurring. 


(6  Kan.App.  g) 
HURSH  V.  STARR. 
(Court  of  Apiieals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  16,  1897.) 
Rbpi.evin— Pi.EAniso  Axn  Proof'. 

1.  In  an  action  of  replevin  against  an  offl<vr 
to  recover  cattle  levied  U|)on  by  him,  wherein  tlie 
(lercndant  answers,  admitting  iiossession,  and  jus- 
tifies umler  a  writ  of  execution,  and  denies  the 
ownership  of  the  plaintiff,  it  is  error  to  permit 
him  to  prove  that  he  was  njt  in  possession  of  the 
property  at  the  commencement  of  the  suit. 

2.  In  such  case,  where  the  evidence  of  the 
plaintiff  proves  prima  facie  that  ho  is  ihe  owner 
of  the  property,  that  he  demaiuled  iwsscssion  of 
the  proiXTty  from  the  defendant  before  bringing 
the  suit,  but  it  is  inciilentally  developed  by  cross- 
examination  that,  at  the  time  the  levy  was  made, 
the  pLiiutiff  pive  a  receipt  to  the  defendant,  by 
which  he  undertook  to  safely  keep  the  projK'rty 
for  the  (Ipfondaiit.  it  is  error  to  sustain  a  dcnmr- 
rer  thereto,  on  the  ground  tliat  the  defendant  did 
not,  at  the  comnieiuTmcnt  of  tlie  suit,  have  or 
detain  the  property  from  the  jilaintiff. 

3.  The  defendant,  in  his  answer,  admitted  the 
detention,  and  justified  ihe  same  by  levy  of  ese- 
cutinn  thereon;  and,  when  plaintiff  l^ested,  he 
deuiun-ed  to  the  evidence,  on  the  sole  ground  that. 
l)y  tlie  rciript  of  the  plaintiff.  It  apwared  he  did 
not  di-tain  the  proiwrty.  nnd  the  demurrer  was 
sustained  uixin  that  contention.  Uil-:,  it  was 
error  to  render  a  jiiilgment  in  his  favor  for  a 
return  of  the  properly  or  its  value. 

(Syllabus  by  the  Court.) 

I')rror  from  district  court,  Atchison  coun- 
ty; Robert  SI.  Eaton,  .Judge. 

Action  by  B.  F.  Hursh  against  J.  W.  Starr. 
.Tudgment  for  defendant.  Plaintiff  brings 
error.    Reversed. 

W.  D.  Gilbert,  for  plaintiff  In  error.  EUs- 
worth  Ingalls,  for  defendant  In  error. 

M.\HAN,  P.  J.  Action  of  replevin  to  recov- 
er the  possession  of  20  head  of  cattle,  claim- 
ing absolute  ownership.  Defendant  admits 
possession;  justifies  under  a  writ  of  execu- 
tion; denies  ownership  of  plaintiff.  T'i)on 
the  trial,  plaintiff  offered  evidence  tending 
to  show,  and  It  does  In  fact  show,  prima 
facie  that  he  Is  the  owner  of  the  projierty; 
that  he  demanded  It  from  the  plaintiff  be- 
fore bringing  the  action.  It  was  developed, 
however,  upon  cross-examination,  that,  at 
the  time  the  levy  was  made  In  the  first  In- 
stance, the  plaintiff  gave  to  the  defendant 
a  receipt,  promising  to  safely  keep  the  prop- 
erty. A  demurrer  was  sustained  to  the  evi- 
dence, and  tlie  case  taken  from  the  jury, 
and  a  judgment  entered  for  the  defendant, 
ordering  a  return  to  him  of  the  property, 
or,  in  case  the  property  could  not  be  return- 
ed, a  personal  judgment  of  ^300  against  the 
plaintiff.  In  addition  to  the  answer  of  the 
defendant,  admitting  iM>ssesston  In  himself 
and  justifying  under  the  writ,  there  is  a 
stipulation  at  tlie  beginning  of  the  bearing 
to  the  effect  that  the  proiK>rty  was  levie<l 
upon  by  the  defendant  in  the  case  recited 
in  his  answer,  and,  in  effect,  that  he  was 
In  possession  of  the  projicrty.  The  value  of 
the  property  was  likewise  fixed  by  the  stipu- 
lation. The  plaintiff  saved  an  exception  to 
the  ruliug  of  the  court  sustaining   the  de- 
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mnrrer  to  bis  eTtdenra,  made  a  motion  for  • 
a  new  trial,  specifying  that  action  of  the 
court  as  one  ground  of  error,  and  asks  a 
reversal  of  the  Judgment  upon  the  assign- 
ment of  errors— First,  that  the  court  erred 
In  sustaining  the  demurrer;  second,  that  the 
court  erred  In  rendering  the  Judgment  In 
faror  of  the  defendant,  and  against  the 
plalntifT,  for  costs;  and,  third,  that  the  court 
erred  In  rendering  Judgment  in  favor  of  the 
defendant,  and  against  the  plaintlCT,  for  a 
return  to  the  defendant  of  the  property,  or 
the  value  thereof,  In  the  sum  of  ^00,  In 
case  a  return  could  not  be  had;  and  that 
the  court  erred  In  overruling  the  plaintiff's 
motion  for  a  new  trial. 

We  think  all  the  assignments  of  error 
should  be  sustained.  The  evidence  was 
abundant  to  sustain  the  ownership  of  the 
plaintiff.  The  evidence  was  clear  that  he 
demanded  possession  before  the  bringing  of 
the  suit,  and  was  refused.  Possession  of  the 
defendant  Is  admitted  by  the  pleadings,  and 
by  the  stipulation  of  facts.  So  that  the  mat- 
ter of  tbe  receipt  being  given  by  the  plaintiff 
in  the  first  Instance  became  Irrelevant  and 
Immaterial  under  the  issues.  It  was  not 
proper  to  permit  the  defendant,  as  an  of- 
ficer, to  say,  first,  that  he  bad  possession  un- 
der his  writ,  by  his  answer  and  by  his  stipu- 
lation, and  then  ask  the  court  to  bold  that 
be  had  not  possession,  upon  his  demurrer. 
And  even  conceding  that  he  had  this  right, 
that  be  might  Insist  on  possession  under  his 
answer  and  stipulation,  and,  upon  tbe  evi- 
dence. Insist  that  he  did  not  have  the  pos- 
session of  tbe  property,  and  did  not  detain 
It  from  tbe  plaintiff  at  tbe  beginning  of  tbe 
suit,  yet  it  would  be  error  in  such  a  case 
to  render  Judgment  that  tbe  plaintiff  should 
return  to  him  the  property  that  he  never 
had,  and  did  not  claim  to  have,— that  he  de- 
nied having,— in  order  to  get  a  Judgment 
against  the  plaintiff.  If  he  did  not  have  It, 
did  not  detain  It  at  the  beginning  of  tbe  ac- 
tion, the  court  did  not  bave  authority  to 
restore  bim  something  he  never  had.  Tbe 
motion  for  a  new  trial  should  have  been 
granted.  The  Judgment  Is  reversed,  and  the 
case  remanded  to  the  district  court  with 
Instruction  to  grant  a  new  trlaL  All  the 
Judges  concurring. 


(6  Kan.  A.  11) 

BALDWIN  r.  LETSON  et  at 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  16.  1897.) 
KiCKAroo  Indians— Citizenship— Ai.LOTifBii*  ov 

Lands — CoNVBTANCB. 

1.  Dnder  article  3  of  the  treaty  of  the  United 
Sfnten  with  the  Kicbnpoo  Indians,  proclnimed 
May  28.  1S03,  the  landK  allotted  to  a  member  of 
the  said  tribe  o(  Indians  became  alienable,  and 
said  Indian  ctflsod  to  be  a  member  of  said  tribe, 
and  beenme  a  citizen  of  the  United  States,  when 
his  applicntion  was  acted  upon  by  the  president 
and  a  patent  issued  therefor,  and  not  at  tlie  time 
lie  appeuced  before  tbe  district  court,  made  the 
rp'^nivi'il  proof,  and  took  the  oath  of  allegiance, 
js  proviJi'd  for  iu  said  article. 


2.  A  conveyance  of  land  so  allotted,  msde  by 
such  allottee  on  the  same  day  that  be  appeared 
before  said  court,  nuide  the  required^  proof,  ana 
took  said  oath,  and  before  his  application  was 
acted  upon  by  the  president,  and  a  patent  issued 
therefor,  is  void,  and  conveyed  no  title,  either  di- 
rectly or  by  estopipel,  to  the  grantee  theiein. 

Maban,  P.  J.,  dissenting. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Judge. 

Action  by  William  W.  Letson  and  others 
against  Melvlna  A.  Baldwin.  Judgment  for 
plaintiffs.  Defendant  brings  error.    Affirmed. 

Seneca  Heath,  for  plaintiff  In  error.  H. 
M.  Jackson,  for  defendants  In  error. 

WELLS,  J.  This  Is  an  acUon  to  quiet 
title,  begun  by  Briggs  and  Letson  In  the 
Atchison  district  court  against  tbe  plaintiff 
in  error.  There  was  Judgment  for  the  plain- 
tiff, quieting  tbe  title,  and  the  defendant  brings 
the  case  here  for  review. 

Tbe  case  involves  tbe  construction  of  the 
treaty  of  1863  between  the  United  States 
and  tbe  Kickapoo  Indians,  and  the  subse- 
quent acts  of  congress  In  reference  thereto. 
Both  parties  trace  their  claim  of  right  from 
Peter  Cadue,  a  Kickapoo  Indian,  to  whcm 
was  allotted  the  land  In  controversy  under 
tbe  treaty  of  1863.  Articles  2  and  8  of  tbe 
treaty  of  1863  are  as  follows: 

"Art  2.  It  shall  be  the  duty  of  the  secre- 
tary of  the  Interior  to  cause  to  be  made  an 
accurate  census  of  all  the  members  of  the 
tribe,  and  to  classify  them  in  separate  lists, 
showing  tbe  names,  ages,  and  numbers  of 
those  desiring  lands  In  severalty,  and  of 
those  desiring  lands  In  common,  designating 
chiefs  and  beads  of  families  respectively: 
each  adult  cbooslng  for  himself  or  herself, 
and  each  head  of  a  family  for  tbe  minor 
children  of  such  family,  and  the  agent  for 
orphans  and  persons  of  ao  nnsotmd  mind 
and  otherwise  Incompetent,  as  to  which  of 
these  classes  they  will  belong.  And  there- 
upon shall  be  assigned,  under  tbe  direction 
of  the  commissioner  of  Indian  affairs,  to 
each  chief,  at  the  signing  of  tbe  treaty,  one 
half  section;  to  each  other  head  of  a  fam- 
ily, one  quarter  section;  and  to  each  other 
person,  forty  acres  of  land;  to  Include  in 
every  case,  as  far  as  practicable,  to  each  fam- 
ily, their  Improvements  and  a  reasonable 
portion  of  timber,  to  be  selected  according  to 
the  legal  subdivision  of  survey.  When  such 
assignment  shall  bave  been  completed,  cer- 
tificates shall  be  Issued  by  the  commission- 
ers of  Indian  affairs  for  the  tracts  assigned 
In  severalty,  specifying  the  names  of  the  in- 
dividuals to  whom  they  have  been  assigned 
respectively,  and  tbat  said  tracts  are  set 
apart  for  the  perpetual  and  exclusive  use 
and  benefit  of  racb  assignees  and  their 
heirs.  Until  otherwise  provided  by  law, 
such  tracts  shall  be  exempt  from  levy,  taxa- 
tion, or  sale,  and  shall  be  alienable  In  fee,  or 
leased,  or  otherwise  disposed  of  only  to  the 
United  States,  or  to  persons  then  being  mem- 
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ben  of  the  Klckapoo  trlb«,  and  of  Indian 
blood,  with  the  permission  of  the  president, 
and  under  8uch  rules  and  regulations  as  the 
secretary  of  the  interior  shall  provide,  except 
as  may  be  hereinafter  provided.  And  on  re- 
ceipt of  such  certificatrs,  the  person[s]  to 
wliom  they  are  issued  sliall  be  deoniod  to 
have  relinquished  all  right  to  any  portion  of 
the  lands  assigned  to  others  In  severalty,  or 
to  a  portion  of  the  tribe  in  common,  and  to 
the  proceeds  of  sale  of  the  same  whensoever 
made. 

".\rt.  3.  At  any  time  hereafter,  wh?n  the 
president  of  the  United  St.ites  sliall  have  be- 
come satisfied  that  any  adults,  being  males 
and  heads  of  families,  who  may  be  allottees 
under  the  provision  of  tlie  foresrolng  article, 
are  snfflclently  intelligent  and  prudent  to 
control  their  afTalrs  and  Interests,  he  may, 
at  the  request  of  such  persons,  cause  the 
land  severally  held  by  them  to  be  conveyed 
to  them  by  patent  In  fee  simple,  with  power 
of  alienation;  and  may  at  the  same  time, 
cause  to  be  set  apart  and  placed  to  their 
credit  severally,  their  proportion  of  the  cash 
Talue  of  the  credits  of  the  tribe,  principal 
and  Interest,  then  held  In  trnst  by  the  United 
States,  and  also,  as  the  same  may  be  re- 
ceived, their  proportion  of  the  proceeds  of 
the  sale  of  lands  under  the  provisions  of  this 
treaty.  And  on  such  patents  baing  issued, 
and  such  payments  ordered  to  be  made  by 
the  president,  such  competent  persons  shall 
cease  to  be  members  of  said  tribe,  and  shall 
become  citizens  of  the  United  States;  and 
thereafter  the  lands  so  patented  to  them 
shall  be  subject  to  levy,  taxation,  and  sale. 
In  like  manner  with  the  property  of  other 
citizens:  I'rovlded,  that  before  making  any 
such  application  to  the  president,  they  shall 
appear  In  open  court,  in  the  district  conrt  of 
the  United  States  for  the  district  of  Kan- 
sas, and  make  the  same  proof  and  take  the 
same  oath  of  allegiance  as  is  provided  by 
law  for  the  naturalization  of  aliens;  and 
shall  also  make  proof,  to  the  satisfaction  of 
said  court,  that  they  are  sufficiently  intelli- 
gent and  prudent  to  control  their  affairs  and 
Interests;  that  they  have  adopted  the  habits 
of  civilized  life,  and  have  been  able  to  sup- 
port, for  a  least  five  years,  themselves  and 
families." 

The  act  of  congress  In  18S0  extended  the 
provisions  of  article  3  of  this  treaty  to  all 
allottees,  adults,  whether  male  or  female, 
and  whether  heads  of  families  or  not.  Pe- 
ter Cadue  was  a  male  adult,  but  not  the 
head  of  a  family.  Under  the  treaty  he  was 
allotted  the  40  acres  In  controvei'sy.  On  tlie 
20th  of  October,  1880,  he  appeared  before 
the  district  court  of  the  United  Stales  for  the 
district  of  Kansas,  and  made  the  i>roof,  as 
required  by  article  3  of  the  treaty,  took  the 
oath  of  allegiance,  and  on  the  same  d.iy  con- 
veyed the  land  to  Martin  and  Cole,  who  sub- 
sequently conveyed  to  Saunders,  who  after- 
wards conveyed  to  Sample,  and  Sanqile  and 
bU  wife  made  the  mortgage  set  up  by  the 


plaintiff  In  error,  ^felvlna  Baldwin,  In  bor 
answer.  January  19,  1888,  a  patent  was  is- 
sued hv  the  United  States  to  Peter  Cadue  for 
this  land,  and  on  the  25th  of  the  same  month. 
Peter  Cadue  gave  a  warranty  deed  to  Let- 
son  and  Briggs,  one  of  the  plaintiffs,  and 
the  ancestor  of  the  other  plaintiCTs,  now  de- 
fendants in  error.  The  deed  by  Cadue  to 
Martin  and  Cole  was  likewise  a  warranty 
deed,  and  was  duly  recorded  at  the  time  it 
was  made;  and  the  question  arising  In  this 
case  is,  by  which  of  the  deeds  did  Peter 
Cadue  part  with  his  title  to  the  laud? 

There  are  nine  assignments  of  error  by 
counsel  for  plaintiff  in  error.  The  fii-st  as- 
signment of  error  Is  that  the  co-.irt  erred  in 
admitting  in  evidence  the  opinion  of  .ludge 
Foster  of  the  United  States  circuit,  court  lu 
the  case  of  Briggs  v.  Sample,  In  the  circuit 
court  of  the  United  States  for  the  district 
of  Kansas,  43  Fed.  102.  This  was  a  bill  la 
equity  of  the  same  plaintiffs  against  Sample, 
the  grontee  of  Cole  and  Martin,  to  quiet 
their  title  against  the  defendants.  The 
plaintlfT  In  error  was  not  a  party,  although 
her  mortgage  was  made  and  recorded  long 
prior  to  the  commencement  of  that  suit. 
The  second  assignment  of  error  is  that  the 
court  erred  In  admitting  In  evidence  a  copy 
of  the  decree  of  the  United  States  circuit 
court  In  the  same  case,  and  the  same  re- 
marks apply  to  this  assignment  as  to  the 
first ;  but,  inasmuch  as  the  case  was  tried  to 
the  court  without  the  Intervention  of  a  Jury, 
no  reversal  can  be  had  on  account  of  the 
admission  of  this  testimony.  The  third  as- 
signment of  error  is  the  admission  In  evi- 
dence of  the  testimony  of  one  of  the  plnln- 
tlffs  (defendants  In  error).  In  rebuttal,  as  to 
the  value  of  the  lauds  in  controversy  In 
1888.  The  defendant,  plaintiff  In  error,  of- 
fered evidence  upon  this  fact,  and,  while  it 
Is  Immaterial,  it  cannot  be  said  to  be  preju- 
dicial, and  cannot  be  reversible  error  In  this 
case.  The  fourth  and  fifth  assignments  of 
error  are  that  the  court  refused  to  admit 
in  evidence  the  deed  of  the  Klckapoo  Indian 
Cndue  to  Martin  and  Cole  on  October  20, 
188G,  and  the  sutraequent  conveyances  to 
tlie  mortgagor  of  the  pl.nintilT  In  error.  Tlie 
sixth  and  seveutli  assignments  are  practical- 
ly the  same,— that  the  court  rendered  the 
wrong  Judgment.  The  eighth  assignment  of 
error  is  that  the  court  below  erred  in  over- 
ruling the  motion  of  the  plaintiff  In  error 
for  a  new  trial,  and  the  ninth,  which  is,  In 
substance,  the  same  as  the  seventh  and 
eighth,  but  more  spoolfle  In  form.  Is  that  the 
court  erred  In  adjiulging  that  the  title  ac- 
quired by  Cadue  to  the  land  In  controver.-;y 
under  the  provisions  of  the  treaty  between 
the  United  States  and  the  Klol<apoo  Indians 
did  not,  by  the  warranty  deed  made  by 
him  in  October,  18S(i,  pass  to  and  vest  in  J. 
A.  G.  Sninple,  by  the  mesne  cou\  cyauees,  a 
valid  title  to  said  land. 

The  first  conteullon  of  the  plaintiff  in  error 
under  these  last  assignments  (4  to  S>  iuclu- 
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slTe)  Is  tliat  the  Indian  title  acquired  by  the 
Ivickuiwos  under  tliese  varions  treaties  was 
a  foe-simple  title.  We  do  not  thin):  It  neces- 
sary to  (leoiile  this  question  as  to  whether 
the  title  was  a  fee  simple  or  not,  as,  under 
the  decision  of  the  sui)reine  court  of  the 
1'nitcd  !<t!i!cs  (which  court  Is  the  final  ar- 
bitrator of  this  case  in  any  event),  it  is  held 
tiiat  a  restriction  uyion  alienation  in  these 
Indian  titles  is  not  inconsistent  with  the  fee- 
fiinple  title.  See,  also,  Stevens  v.  Smith,  2 
Kan.  247. 

It  is  contended  by  the  plaintiff  in  error 
that  when  Cadue  appeared  before  the  Unit- 
ed States  district  court,  and  made  the  proofs 
required  by  article  3  of  the  treaty  of  1863, 
tools  the  oath  of  allegiance  as  a  citizen  of  the 
United  States,  and  renounced  his  allegiance 
to  the  Kiclcapoo  tribe  of  Indians,  he  became 
a  citizen  of  the  United  States,  and  his  dis- 
ability then  ceased,  and  that  he  was  from 
that  time  empowered  to  act  In  his  own  be- 
half as  to  any  property  he  owned,  as  any  oth- 
er citizen  of  the  United  States  could  act;  and 
that  by  malting  that  proof,  and  thus  becom- 
ing a  citizen  of  the  United  States  under  pro- 
TisioDS  of  article  3  of  the  treaty,  he  acquired 
a  right  to  the  patent,  with  x>ower  of  aliena- 
tion, and  that  when  that  patent  Issued  it 
related  bacic  to  the  date  of  this  proof,  being 
the  first  moment  of  time  when  he  could,  by 
right,  claim  the  patent;  and,  being  no  longer 
Incapacitated,  that,  under  his  conveyance  of 
warranty,  by  the  deed  of  October,  1886,  the 
^after-acquired  legal  title  conveyed  to  him  by 
the  patent  Inured  to  the  benefit  of  Martin 
and  Cole  and  their  grantees  by  such  rela- 
tion and  estoppel. 

It  is  contended,  on  the  other  hand,  that  he 
did  not  become  a  citizen  by  malving  the 
proof  and  taking  the  oath  of  allegiance,  as 
required  of  aliens,  under  the  provisions  of 
this  article  3;  that  he  did  not  cease  to  be 
under  the  guardianship  of  the  United  States; 
that  he  was  still  incapacitated  to  convey  the 
land,  and  any  deed  he  might  msCke  would  be 
void  until  such  time  as  the  president  acted 
tipon  his  application,  and  caused  the  patent 
to  Issue;  and  this  Is  the  pivotal  question  In 
the  controversy. 

If  the  restriction  upon  the  alienation  of 
■Cadue  as  an  allottee  was  not  removed  by  the 
proceedings  in  the  district  court,  then  his 
deed  of  October  20, 1896,  was  void,  conveyed 
no  title,  nor  conld  the  plalntifT  in  error  claim 
title  under  her  mortgage  by  way  of  estoppel. 
This  Is  expressly  decided  In  Sheldon  v.  Don- 
aboe,  40  Kan.  349, 19  Pac.  901,  and  a  number 
of  eases  therein  cited,  as  well  as  by  the  su- 
preme court  of  the  United  States  In  a  num- 
ber of  cases.  A  deed  made  in  express  viola- 
tion of  an  Inhibition  provided  by  law  Is  a 
void  deed,  and  conveys  no  title,  nor  can  It 
•create  one  by  way  of  equitable  estoppel. 

Article  2  of  the  treaty  of  18<a,  under  which 
this  land  was  allotted  to  Cadue,  provided  as 
follows:  "Until  otherwise  provided  by  law, 
aucb  tracts  shall  be  exempt  from  levy,  taxa- 


tion, or  sale,  and  shall  be  alienable  In  fee,  or 
leased,  or  otherwise  disposed  of  only  to  the 
United  States,  or  to  pei'sons  then  being  mem- 
bers of  the  KIckapoo  tribe,  and  of  Indian 
blood,  with  the  permission  of  the  president, 
and  under  such  rules  and  regulations  as  the 
secretary  of  the  interior  sliall  provide,  except 
as  may  be  hereinafter  provided.  And  on  re- 
ceipt of  such  certiilcMtpR,  the  person[s]  to 
whom  they  are  Issued  shall  be  deemed  to 
have  relinquished  all  right  to  any  portion  of 
the  lands  assigned  to  others  in  severalty,  or 
to  any  portion  of  the  tribe  in  common,  and 
to  the  proceeds  of  the  sale  of  the  same  when- 
soever made." 

Article  3  of  the  treaty,  under  the  provisions 
and  amendments  provided  by  the  act  of  con- 
gress of  1886,  has  a  provision  by  which  the 
land  may  become  alienable  by  the  allottees. 
The  allottee  was  to  apply  to  the  president, 
and,  when  he  became  satisfied  that  the  al- 
lottee was  sufficiently  Intelligent  and  pru- 
dent to  control  his  own  affairs  and  interests, 
he  should  cause  the  land  to  be  conveyed  to 
the  allottee  by  a  patent  In  fee  simple,  with 
power  of  alienation.  But  It  was  further  pro- 
vided that,  before  applying  to  the  president, 
the  allottee  should  appear  before  the  United 
States  district  court  for  the  district  of  Kan- 
sas, and  make  proof  of  the  facts  upon  which 
the  president  was  authorized  to  issue  the 
patent  making  the  lands  alienable.  Cadue, 
in  this  case,  did  everything  that  was  requir- 
ed of  him  to  be  done.  He  had  made  the  nec- 
essary proof  and  taken  the  oath  of  alle- 
giance. There  was  nothing  left  to  be  done 
but  for  the  application  to  go  through  the 
ordinary  routine  of  the  executive  depart- 
ments of  the  government,  receive  the  ap- 
proval of  the  president,  and  a  patent  to  is- 
sue, and  payment  to  be  made  to  him  of  his 
share  of  the  money  belonging  to  said  tribe. 
There  is  a  further  provision  In  this  article  3 
as  follows:  "And  on  such  patents  being  is- 
sued, and  such  payments  ordered  to  be  made 
by  the  president,  such  competent  persons 
shall  cease  to  be  members  of  said  tribe,  and 
shall  become  citizens  of  the  United  States; 
and  thereafter  the  lands  so  patented  to  them 
shall  be  subject  to  levy,  taxation,  and  sale. 
In  like  manner  with  the  property  of  other 
citizens."  But  it  will  be  noticed  that  in  this 
clause  of  the  article  all  mention  of  the  power 
of  alienation  is  omitted,  and  If,  by  the  pro- 
ceedings in  the  court  he  became  a  competent 
person  to  convey  his  land,  then  the  deed  was 
not  void,  notwithstanding  no  patent  was  is- 
sued on  his  application  until  Jannary  19, 
1888.  Being  competent  to  deed  his  own 
property,  and  having  made  a  warranty  deed, 
the  subsequently  acquired  legal  title  under 
the  patent  inured  to  the  benefit  of  the  gran- 
tee named  in  the  deed  of  October  20,  188G, 
l>y  way  of  relation  of  estopi>el. 

Now  It  may  be  assumed  to  be  true  that  the 
public  authorities  were  not  authorized  to  tax 
this  land  until  after  the  patent  issued,  and 
the  land  could  not  be  subject  to  the  levy  of 
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execution  or  other  legal  process  uatil  after  the 
patent  Issued;  and  yet  the  Indian  who  had 
shown  his  comi)etenc.T— who  had  been  ad- 
Judged  competent— could  nevertheless  make 
a  valid  conveyance.  I£  he  had  done  every- 
thing that  be  had  to  do  under  the  law,  and 
was  entitled  to  a  patent  for  this  land,  giving 
him  full  dominion  over  it,  without  any  exer- 
cise of  discretion  by  the  president,  the  mere 
fact  that  there  was  a  delay  hi  issuing  the 
patent  would  not  affect  his  rights,  or  make 
his  act  with  respect  to  the  property  to  which 
he  was  entitled  a  void  act.  A  majority  of 
this  court  are  of  the  opinion  that  Cadue  be- 
came a  citizen  of  the  l.'nlted  States  under  Uie 
section  quoted  only  when  the  president  acted 
upon  the  application,  and  caused  the  patent 
to  issue;  and  while  they  are  willing  to  con- 
cede that  the  opinion  of  Judge  Foster  In 
Briggs  V.  Sample,  J3  Fed.  102,  is  not  conclu- 
sive upon  them  as  authority,  yet  they  are  glad 
to  find  that  the  result  of  their  own  Judg- 
ment, reached  without  the  assistauce  of  that 
autliMlty,  coincides  with  that  of  so  distin- 
guished and  able  a  jurist.  He  says:  "It  will 
be  observed  that,  under  the  provisions  of  ar- 
ticle 2  of  said  treaty,  this  laud  could  not  be 
sold  to  any  person  other  tlian  a  member  of  the 
United  States.  Article  3  provides  the  mode 
by  which  the  president  shall  act  In  giving  his 
permission  to  the  allottee  to  alienate  his  land. 
Being  satisfied  of  the  intelligence  and  pru- 
dence of  the  Indian  to  control  his  own  affairs 
and  interests,  the  president  may  cause  the 
land  to  be  conveyed  to  him  by  patent  in  fee 
simple,  with  power  of  alienation;  •  •  • 
and  such  patents  being  Issued,  and  such  pay- 
ments ordered  to  be  made  by  the  president, 
such  persons  shall  cease  to  be  memtiers  of 
said  tribe,  and  shall  become  citizens  of  the 
United  States,  and  thereafter  the  lands  so 
patented  to  them  shall  be  subject  to  levy,  tax- 
ation, and  sale  In  like  manner  with  the  prop- 
erty of  other  citizens."  The  article  further 
provides  that,  before  making  ai>{)lication  to 
the  president,  the  Indian  shall  api)ear  before 
the  United  States  district  court,  and  make 
certain  proofs  establishing  his  Intelligence, 
ability  to  support  himself  and  family,  etc.,  and 
take  the  ojth  of  allegiance.  This  proof  and 
oath  of  al>giance  before  the  court  does  not 
of  Itself,  make  tlie  Indian  a  citizen,  or  sever 
his  tribal  relations,  or  procure  him  his  patent, 
or  make  his  land  alienable.  It  is  simply  a 
preliminary  proceeding  to  his  making  appUca- 
tlon  to  the  president,  and  thereafter  the  pres- 
ident may  act  In  the  matter;  and  not  until 
hLs  patent  Is  issued,  and  payment  of  his  in- 
terest in  the  trust  fund  has  been  ordered, 
does  he  cease  to  be  a  member  of  the  tribe, 
and  become  a  citizen,  and  pos-sess  the  power 
to  alienate  his  land.  It  is  clear  that  at  the 
time  this  allottee  made  his  deed  to  Cole  and 
Martin.  October  20.  18.S<i,  he  was  not  a  citizen, 
but  still  held  his  tribal  relations,  ami  was  In- 
ctMuiM'tcnt  to  contract,  or  to  be  contracted 
with,  for  the  .sale  of  Ills  land,  and  ills  decil  to 
said  parties  was  illegal  and  void.     Under  the 


plain  words  of  the  treaty.  It  would  seem  no 
citation  of  cases  is  necessary;  but,  touching 
on  this  subject,  see  the  following  cases:  Pen- 
nock  V.  Monroe,  5  Kan.  586;  Libby  v.  Claris, 
118  U.  S.  2.-)0,  0  Sup.  Ct.  1045;  Smith  v.  Ste- 
vens, 10  AVall.  327;  Sheldon  v.  Bonahoe,  40 
Kan.  34«.  19  Pac.  901;  Maynes  v.  Veale,  20 
Kan.  374.  They  cannot  see  that  Justice  de- 
mands the  appUcation  of  the  rule  of  relation 
In  tills  ease  to  give  the  plaintiff  In  error  a 
title  any  more  than  in  any  other  case  where 
land  has  been  bought  from  a  person  incapable 
of  conveying  a  title,  or  of  contracting  in  rela- 
tion thereto,  and  fully  accept  the  principle 
laid  down  hi  Oliver  v.  Forbes,  17  Kan.  113, 
that  It  Is  a  general  rule  of  law  that  when  a 
patent  is  issued  it  relates  back,  to  the  earliest 
moment  when  it  ought  to  have  been  issued, 
and  hold  that  this  patent  ought  first  to  luive 
been  issued  when  the  president  acted  upon  the 
application  of  t'adue  and  Issued  it;  as  the  is- 
suing of  the  imtent,  under  the  section  in  con- 
troversy, is  the  thing  Itself  that  fixes  the  sta- 
tus of  tlie  Indian  as  a  citizen  of  the  Unittnl 
States.  The  issues  in  the  last-cited  case  are 
entirely  dLssimilar  from  those  in  the  case  at 
Iwr.  They  also  think  tlmt  there  Is  a  very 
plain  distinction  between  Jenkins  v.  Collard, 
145  U.  S.  5.52,  12  Sup.  Ct.  8t«.  and  the  ca.se 
at  bar.  In  that  case  the  landowner  was  un- 
der no  general  disability.  As  far  as  other 
property  or  future  acquisitions  were  concern- 
ed, lie  was  at  full  liberty  to  contract;  and, 
having  entered  Into  a  deed,  with  covenants  of 
seizin  and  wairauty,  while  the  disability  ex- 
isted, the  court  held  "that  warranty  estoppe*! 
him,  and  all  persons  dahnlng  under  him, 
from  asserting  title  to  the  premises  against 
the  grantee  and  his  heirs  and  assigns,  or  con- 
veying it  to  any  other  parties";  the  distincUcm 
being  the  difference  between  the  acts  of  a 
person  totally  incapable  of  contracting  and  a 
person  forbidden  to  convey  certain  specific 
property  only,  after  the  respective  dlsabili- 
ties  are  removed. 

We  are  also  referred  to  the  case  of  Super- 
visors V.  U.  S.,  4  Wall.  435,  as  being  in  point, 
but  we  do  not  see  Its  relevancy,  as  the  section 
under  consideration  says:  "When  the  presi- 
dent shall  have  become  satisfied,"  etc.,  he  may 
exercise  the  powers  conferred.  Ills  becom- 
ing satisfied  was  the  necessary  preliminary 
to  his  final  action,  and  we  do  not  think  it  is 
a  fact  that  it  was  Intended  that  he  should  act 
solely  upon  the  determination  of  the  district 
court.  Tlie  judgment  of  the  court  below  will 
be  affirmed. 

Mcelroy,  J.,  concurs. 

MAHAX,  P.  J.  (dissenting).  I  cannot 
agree  with  the  majority  of  the  court  In  the 
conclusions  they  arrive  at  in  this  case. 
There  is  no  contention  that  the  conveyance 
by  the  Klckaiioo  Indian  Cadue  was  other 
than  a  fair  transaction  for  a  full  considera- 
tion. Indeed,  by  the  recitals  in  the  two 
deeds  of  conveyance,  the  deed  made  lo  Mar- 
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tin  and  Cole  was  for  a  consideration  of  $200 
lucre  than  the  later  deed.  The  provision  of 
the  treaty  is  that  the  Indian  shall  apply  to 
the  president  for  a  patent,  but.  before  wak- 
ing apiilicatlon  to  the  president  for  hlH  pat- 
ent, he  shall  appear  before  the  United  States 
district  court  for  the  district  of  Kansas,  and 
prove  to  the  satisfaction  of  that  court  that 
he  Is  a  comi^eteut  person;  that  he  no  longer 
requires  the  guardianship  of  the  government 
for  his  protection.  Cadue  had  done  this  be- 
fore he  made  the  deed  to  Martin  and  Cole. 
That  court,  given  special  Jurisdiction  for 
that  purpose,  had  adjudged  him  to  be  a  com- 
petent citizen,— a  competent  person,— and  en- 
titled to  citizenship  of  the  United  States, 
and  administered  the  oath  thereof  to  him. 
The  treaty  conferred  upon  this  Indian,  and 
all  of  the  Indians  In  like  situation,  a  right, 
—the  absolute  right,- the  liberty  of  convey- 
ing his  property  as  he  saw  fit,  as  a  material 
right.  He  had  shown  his  capacity  to  be- 
come a  citizen.  He  had  been  adjudged  to 
have  the  capacity  to  manage  his  own  affaii-s. 
•Conferring  citizenship  is  a  Judicial  act,  and 
not  a  miuiaterial  one.  The  president  could 
not  confer  citizenship.  It  will  scarcely  be 
contended  that  It  was  optional  with  the  pres- 
ident to  recognize  the  Judgment  of  the  court. 
The  language  of  the  ti-eaty  is  no  stronger 
than  the  language  of  th?  homestead  law, 
that  land  acquired  under  it  shall  be  in- 
alienable until  the  patent  Issues;  and  the 
only  question  In  this  case  is  the  comi)etency 
of  the  Indian  to  make  the  deed.  If  he  was 
competent,  if  he  bad  a  right  to  the  title,  if 
he  had  been  adjudged  to  have  the  right,  he 
was  capable  of  making  such  a  contract  as 
would  raise  an  estoppel  against  him.  The 
treaty  Itself  and  the  action  of  the  depart- 
ments of  the  government  treat  him  as  a  com- 
petent citizen  after  the  Judicial  determina- 
tion. I  say  he  had  a  right  to  have  that  pat- 
ent upon  showing  to  the  court  his  competen- 
cy- It  was  not  intended  by  congress  or  by 
the  Indians  entering  into  this  treaty  that  the 
president  should  have  power  to  annul  the 
action  of  the  court.  The  Indian  had  done 
everything  that  was  necessary  for  him  to  do 
to  establish  that  right.  The  decree  of  the 
court  was  the  only  evidence  contemplated  by 
the  act  of  congress  or  by  the  treaty  npcn 
which  the  president  should  act.  Being  com- 
petent to  make  the  deed,  having  a<-quired  by 
his  act  a  right  to  the  patent,  the  title  there- 
under passed  to  his  grantees,  Martin  and 
Cole,  by  way  of  relation  and  estoppel. 

I  am  not  unmindful  of  the  fact  that  Judge 
Foster,  of  the  United  States  district  court, 
sitting  upon  the  circuit  bench,  decided  to 
the  contrai*}':  and,  while  I  have  high  regard 
for  his  ability,  I  do  not  think  he  gave  to  the 
case  that  careful  consideration  which  is  usu- 
al with  him.  The  authorities  cite<l  at  the 
condUKion  of  his  opinion,  and  copied  in  the 
opinion  of  the  majority  of  this  court,  when 
examined,  are  to  the  effect  that  an  Indian, 
while  under  the  Inhibition  of  the  act  of  con- 


gress or  the  treaty  to  alienate  his  land, 
cannot  make  a  valid  deed;  that  any  deed 
made  by  him  is  absolutely  void,  and  cannot 
be  the  fouuilntion  of  an  estoppel.  Mr.  Jus- 
tice Field,  in  the  case  of  Gibson  v.  Chouteau, 
13  'Wall.  101,  referring  to  this  doctrine  of  re- 
lation and  estoppel,  in  connectlou  with  the 
ruling  of  the  supreme  court  of  the  state  of 
Missouri  in  that  case,  says:  "The  error  of 
the  learned  court  consisted  in  overlooking 
the  fact  that  the  doctrine  of  relation  is  a 
fiction  of  law  adopted  by  the  courts  solely 
for  the  purpose  of  Justice,  and  is  only  ap- 
plied for  the  security  and  protection  of  per- 
sons who  stand  In  some  privity  with  the 
party  that  initiated  proceedings  for  the  land, 
and  acquired  the  equitable  claim  or  right  to 
the  title."  In  this  case  Martin  and  Cole 
purchased  this  land,  and.  under  the  evidence 
contained  in  the  record,  paid  a  full  value 
therefor.  Their  deed  was  recorded.  Cadue 
had  Initiated  proceedings  for  the  land,  and 
acquired  the  equitable  claim  and  right  to 
the  title;  so  that  they  were  in  privity  with 
him  by  reason  of  the  deed,  and  Justice  de- 
mands the  application  of  this  rule  of  rela- 
tion in  this  case,  if  In  any  case  it  were  pos- 
sible. This  is  not  a  controversy  between 
the  Indian  allottee  and  his  grantee  before 
restriction  of  alienation  had  bean  removed. 
Nor  can  this  allottee  be  in  any  manner  bene- 
fited by  holding  that  his  first  deed  was  in- 
valid. A  decision  to  that  effect  can  only 
result  in  benefit  to  the  subsequent  purchas- 
ers with  notice  of  the  rights  of  Martin  and 
Cole  and  their  grantees,  and  of  the  plain- 
tiff In  error  in  this  case,  whose  mortgage 
was  recorded  at  the  time  they  took  the  deed 
from  Cadue.  The  supreme  court  of  this 
state,  in  Oliver  v.  Forbes,  17  Kan.  130,  says: 
"And  it  is  a  general  rule  of  law  that  when 
a  patent  is  issued  It  relates  back  to  the  ear- 
liest moment  when  it  ought  to  have  been 
Issued."  Now  the  earliest  moment  when 
this  patent  ought  to  have  been  Issued  was 
when  the  allottee  compiled  with  the  provi- 
sions of  the  treat}'  and  the  act  of  congress 
of  October  20.  1886,  prior  to  the  making  of 
the  deed  to  Martin  and  Cole.  The  case  of 
Oliver  V.  Forbes  arose  under  the  provisions 
of  the  treaty  between  the  government  and 
the  Pottawatomie  Indians,  which  Is  almost, 
if  not  verbatim,  the  same  as  the  treaty  un- 
der consideration. 

Counsel  for  defendants  in  error  refer  to 
the  case  of  Jenkins  v.  Collard,  145  TI.  8.  6S2 
et  seq.,  12  Sup.  Ct.  868.  This  case  grew  out 
of  a  case  of  confiscation  under  the  act  of 
congress  of  July  17,  1862.  It  was  h<>ld  that 
a  person  whose  estate  was  confiscated  under 
this  act  was  without  iwwer  of  alienation  of 
any  Interest  in  the  land  confiscated.  The 
inhibition  against  alienation  was  jnst  as 
binding  in  this  case  as  that  of  the  Klckajwo. 
or  any  other  Indian.  The  person  was  an 
Incompetent  person,  by  reason  of  havlnf 
taken  part  in  the  rebellion  against  the  gov- 
ernment.    The  iubibltion  was  for  a  differ 
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ent  reason  only.  The  court  held,  however, 
that  a  deed  made  while  Jenkins  was  labor- 
ing under  this  disability,  imposed  by  the  act 
of  congress,  could  estop  himself  and  his 
heirs  from  claiming  or  asserting  any  title  to 
the  confiscated  estate  by  covenants  of  seizin 
and  title. 

Upon  the  question  of  the  right  of  the  Kick- 
apoo  Indian  Cadue  to  this  patent,  upon  mak- 
ing this  proof  and  taking  the  oath  of  allegi- 
ance, see  Supervisors  v.  U.  S.,  4  Wall.  435. 
Under  the  rule  laid  down  In  this  case,  the 
president  was  by  law  required  absolutely  to 
issue  this  patent  when  Cadue  appeared  be- 
fore the  judge  of  the  United  States  district 
court  for  the  district,  and  made  the  proof 
provided  for  in  article  3  of  the  treaty.  It  is 
evident  from  this  provision  of  the  article 
that  it  was  Intended  that  he  shou'.d  act,  and 
net  Rolely,  upon  the  determination  of  the 
district  court.  Newkirk  v.  Marshall,  33  Kan. 
83,  10  Pac.  571. 

It  follows  that  the  court  erred  in  rejecting 
the  deed  of  Cadue  to  Martin  and  Cole,  and 
the  subsequent  conveyances  down  to  the 
mortg.igor  of  the  plalntifT  in  error,  and  erred 
In  holding  that  the  deed  made  by  Cadue  on 
October  20,  1880,  passed  no  title,  and  was  a 
void  deed. 

(6  Kan.App.  M) 

DEMPSTER  MILL  MANT'F'G  CO.  t.  FITZ- 
AVATEU  ot  al. 

(Court  of  A|>i)eal8  of  Kansiiii,  Xorthern  Dopart- 

mcut,  E.  D.     July  10,  lSt»7.) 

Action  fou  UDr.iin  Soi,i>— Ukpensks— Bueach  op 

WAiiitANTV—U»MA(>i:s— Continuance 

—  EVIDENIT. 

1.  In  an  action  upon  a  written  orrlcr  for  the 
purchase  of  machinery  signed  by  the  defeiulautB, 
to_  which  is  attached  a  prioteil  form  of  warranty 
without  signature,  an  answer  denying  that  tiie 
WTiting  set  out  constitutes  the  entire  contract, 
denying  tliat  the  printtd  form  of  warranty  at- 
taclicd  to  tlie  order  was  any  i)art  of  the  contract, 
and  alleging  a  verlial  warranty  and  a  breacli 
thereof,  states  a  defense  good  against  an  attack 
by  demurrer  for  want  of  facts. 

2.  It  is  not  error  to  permit  the  defendant,  under 
such  an  issue,  to  offer  eviilence  of  the  verbal  war- 
ranty, evidence  havinj,  first  been  given  tending 
to  show  that  the  printed  warranty  was  not  a  part 
of  tlio  original  contract. 

3.  T'nder  an  answer  b.v  three  defendants  joint- 
ly, elaiuiing  damages  liy  reason  of  breach  of 
warranty,  damages  accruing  to  a  defendant  in- 
dividually, and  in  whioli  the  other  defendants 
have  no  joint  interest,  cannot  be  recovered. 

4.  An  allidavit  for  a  continuance  cannot  he 
read  as  evidence  in  a  case,  unless  under  a  condi- 
tion to  admit  it  as  the  deposition  of  the  al>sent 
witness,  upon  the  refusal  of  such  application. 

5.  It  is  competent  for  the  defendants  in  such 
ease  to  sliow  tliat  other  machines  of  tlie  same 
kind,  made  liy  the  plaintiff,  and  liandlcd  by  com- 
IK'tcnt  parties  in  the  same  vicinity,  and  mider 
similar  circtmistnnces,  failed  to  do  the  work  for 
whicli  said  machines  were  designed,  and  for 
which  the  defendants  purchased  the  same. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Nemaha  county; 
J.  F.  Tliomjisou,  Judge. 

Action  b.v  the  Dempster  Mill  Manufactiirlng 
Company  against  S.  H.  Fiizwater  and  others. 


Judgment   for  defendauta.    Plaintiff  brings 
error.     Reversed. 

Wells  &  Wells  and  F.  N.  Prout,  for  plaintiff 
In  error.  S.  K.  Woodworth,  for  defendants 
in  error. 

MAHAX.  P.  J.  It  is  difficult  In  this  case 
to  determine  what  action  or  actions  of  the 
court  the  plaintiff  in  error  complains  of.  It 
is  an  action  brought  In  the  court  below  to 
recover  the  price  of  certain  machinery  which 
the  plaintitr  claims  to  have  sold  to  the  de- 
fendants upon  a  written  contract  set  out  in 
their  petition,  and  for  the  time  and  expense 
of  an  expert  furnished  under  another  written 
contract  set  out  in  the  petition.  The  first 
writing  is,  in  substance  and  effect,  an  order 
by  one  of  the  defendants,  in  behalf  of  all, 
for  a  well-boring  machine.  There  is  append- 
ed to  this  a  guaranty.  The  other  writing  is 
an  order  addressed  to  the  plaintiff  company 
to  send  along  with  the  macuine  an  expert  to 
nm  it.  The  answer  denies  that  the  writing 
constituted  the  contract  of  purchase  of  the 
machinery,  and  denies  tliat  there  was  any 
written  or  printed  guaranty  wliatever,  but 
avers  a  verbal  contract  and  verbal  represen- 
tations, amounting  to  a  wan-anty,  that  the 
machinery  would  perform  a  certain  character 
of  service;  that  It  had  failed  and  was  totally 
worthless;  that  the  defendants  had  been  put 
to  loss  and  damage  by  reason  of  the  breach 
of  warranty;  set  up  a  counterclaim  tlierefor; 
and  asked  for  judgment  for  $370. 

By  an  examination  of  the  record,  it  seems 
tlint  the  fir<!t  contention  of  counsel  for  plain- 
tiff m  error  is  that  this  answer  stated  no 
defense  upon  the  grotmd  that  it  was  an  at- 
tempt to  vary  and  extend  the  terms  of  a 
written  agreement  by  parol  evidence.  To  be 
sure,  if  there  was  an  exin-ess  warranty  in 
writing  or  prhiting  agreed  upon  by  the  parties, 
there  could  be  no  other  or  additional  warrtinty 
proven  except  that  expressed  in  the  writing. 
But  the  answer  squarely  presents  the  Issue, 
was  that  any  part  of  the  contract?  The  other 
part  of  the  writing  Is  simply  an  wder  foi 
the  machinery,  expressing  the  price  for  which 
it  was  sold  and  the  terms  of  payment,  and 
the  court  had  a  right  to  assume  that  the 
IMrties  did  not  Intend  this  document  to  be  a 
complete  and  final  statement  of  the  whole 
transaction  between  them.  This  is  the  effect 
of  tlie  answer,  and  there  is  no  question  but 
that  it  stated  a  good  defense. 

The  second  contention  is  that  the  court  er- 
roneously admitted  parol  evidence  tmder  this 
answer  of  a  verbal  agreement  differing  from 
tiie  warranty  set  out  in  the  plaintiff's  petition, 
and  covering  matters  not  expressed  in  the 
other  documents,  but  not  in  any  way  modify- 
ing or  changing  tlie  tenor  or  effect  or  terms 
of  tliese  writings.  In  tills  there  was  no  er- 
ror. 1  (Jreenl.  Ev.  §  2S4a;  7  Am.  &  Eng.  Enc. 
Law,  p.  02.  suImI.  2;  Dodge  v.  Otis,  27  Kan. 
7()2;  Weeks  v.  Medler,  20  Kan.  57;  Biil>cock 
V.  Deford,  14  Kan.  408. 
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The  next  contention  eeenw  to  be  that  the 
court  en-ed  In  refusinf;  to  instruct  tbe  jury 
as  requested  by  the  plaintiff.  The  first  and 
thii-d  instructions  proposed,  nbont  which  com- 
plaint is  made,  are  based  upon  the  proposition 
that  the  defendants  were  concluded  by  the 
wrlt;n^:8.  This  contention  is  untenable,  as  wa 
have  heretofore  sliowu. 

The  second  paragraph  of  the  instructions 
requested  by  the  plnintifT  should  have  been 
given.  The  eTideoee  showed  that  the  defend- 
ants were  each  to  be  liable  and  bear  the 
burden  of  the  expense  while  the  machine  was 
beinp  operated  upon  their  respective  forms, 
and  in  which  neither  of  the  other  defendants 
bad  any  Interest  or  rlRht.  So  that,  in  an 
action  against  them  Jointly,  where  they  set 
np  a  Joint  countei-clalm,  damages  accruing 
to  them  IndiTiduaily  could  not  be  recovered, 
and  the  court  should  have  instructed  the  Jury 
so.  As  suggested  by  counsel,  this  might  be 
cured  by  a  modification  of  the  Judgment  by 
direction  to  enter  a  remittitur.  If  this  were  all. 

The  nest  contention  is  that  the  court  erred 
hi  refusing  to  submit  to  the  Jury,  and  require 
them  to  answer,  two  sitecial  iuterrogatorlos 
concerning  this  same  matter,  as  to  the  amount 
of  the  separate  claim  of  one  of  tlte  defend- 
ants. Those  interrogatories,  for  the  same 
reasons,  should  have  been  submitted  to  the 
Jury. 

The  next  contention  Is  that  Instructions  7 
and  8  given  by  tlie  court  to  tlie  Jury  ate 
erroneous  and  prejudict.il  to  the  plalntllT. 
This  conteDtlon  Is  llltewise  based  upon  the 
proposition  tlint  it  was  iiiconipeteut  to  per- 
mit the  defendants  to  show  that  there  vras  a 
parol  warranty,  and.  beins  In  error  in  that 
regard,  their  conientlon  alxiut  these  instruc- 
tions Is  without  merit. 

The  next  contention  Is  that  the  court  er- 
roneously permitted  the  derendants  to  reail  in 
evidence  an  afildavit  of  one  of  the  defendants 
which  apiioiirs  to  have  been  made  in  support 
of  an  application  for  cotttlouance.  'i'lie  rec- 
ord purports  to  cootnin  a  complete  record  of 
all  of  the  procpe-Jings  of  the  court.  It  so 
says  in  express  terms,  and  there  Is  nothing  In 
the  record  that  would  Justify  the  court  In  ad- 
mitting In  evidence  this  athdavit  for  continu- 
ance, as  the  deposition  of  the  witness  upon 
whose  absence  the  application  seems  to  be 
based.  The  record  nowhere  shows  that  an 
application  was  made  for  a  continuance,  h 
nowhere  shows  iliat  the  continuance  was  de- 
nied ui)on  the  sulimlsslou  of  the  plaintiff 
to  the  use  of  this  allidavit  as  the  deposition. 
Of  the  witness.  It  Is  oiTerciI  as  a  deposition. 
The  defendants  had  the  Ucpositinn,  and  re.td 
tlie  deposition  of  the  witness  mentioucd  in  this 
aflldavit  ui>on  tiie  trial.  If  the  record  dis- 
rlosed  that  a  continuance  hail  been  denied 
upon  the  condition  that  the  ntlidavit  slioiild 
be  treated  as  the  depusiiion  of  the  witno.><.s. 
It  would  be  competent:  but  tlie  record  no- 
where discloses  anything  of  the  kind;  and 
It  la  lncomi)etent  evidence,  and,  being  object- 
ed to  and  excepted  to  by  the  phiiutiil,  con- 
4'J  r.— 40 


stttntee  ancb  prejudicial  error  as  win  neoe^ 
aitate  a  rever.sa]  of  the  Judgment  and  the 
awarding  of  a  new  trial. 

There  is  anotiier  contention,  and  tbat  ia  that 
the  court  erroneously  admitted  proof  that 
other  machines  of  the  same  kind  made  by 
the  plaintiff,  and  handled  by  competent  parties 
in  the  same  vicinity,  failed  to  do  the  work 
for  which  they  were  designed,  and  for  which 
the  defendants  purchased  this  machine,  as 
they  allege  in  their  answer.  This  evidence 
was  admissible,  under  the  rule  laid  down  in 
Lyon  V.   Martin,  31   Ivan.  411,  2   Pnc  790. 

The  final  contention  Is  that  the  court  erred 
In  denying  the  plaintiff's  motion  for  a  new 
trial.  In  this  we  are  of  the  opinion  that  it 
is  correct,  and  tbat  the  Judgment  should  he 
reversed,  and  a  new  trial  awarded,  for  the 
reasons  hereinbefore  stated. 

WELLS,  J.,  having  been  of  counsel,  cot 
sitting.     McELROV,  J.,  concurring. 


(C  Knn.  A.  31) 
rnOVIDEXT  LO.VN  TRUST  CO.  v.  M.XRKS. 
(Court  of  A|iposiU  of  Ivaiixa?,  Northern  Deiiurt- 
mcnt,  E.  D.    July  IC  IS'JT.) 

UES  JuDICATi — PlKTIES   StllVEU    WITU    PROCESS— 

FoKi:ri,osrnE— AnvKusK  Titles. 

1.  In  nn  srtion  to  foreclose  a  mortRnffO,  In 
which  the  petition  nIhRcs  1h.it  oiio  •■Hurt  S. 
IMloff  has  or  i.-l»iins  to  have  some  interest  in  or 
Uen  U|>im  Kuitl  premiHtiti.  wliieh  lieu  or  ini<>  e>t.  if 
any  siuli  cxislsi,  has  accnu'ii  Bnbsiqiii'Uil}",  n>.A 
is  subject  to  tlie  pliiiiitifTs  lieu"  niider  his  m  ri- 
au-^e.  niid  in  which  tlie  rtefeiidiint  Doiliiff  is 
Berrcd  b.T  piil>Mcntinn  nnl.r,  nnil  makes  dct'iiulr, 
and  a  judKiiii'iit  ia  tluui'in  onti-ri'il  '  urrinif  suili 
tlnim,  the  jiiclKmeut  does  not  bar  a  claim  of 
Doiloff,  amounting  to  nn  ndverso  and  para- 
mount tjtie  tn  Rueli  land,  ncquireU  long  twfore 
the  inakiue  of  the  mortgnKe. 

2.  A  judriiu'tit  in  an  nciion  to  recover  gp<;cific 
real  pnnHMiy  openites  as  an  estnpi)pl  or  res  juli- 
Ciifn  ns  to  ail  deroiidniit»  in  the  canse  served  with 
priM-ess  of  tlie  conrt  therein,  and  «s  to  all  parties 
clainiiMR  uniler  them,  who  acquired  their  iui(.TL-&t 
subsequently  to  the  bringins  ul  such  liuit. 

(SyllKlus  br  the  Couvt.l 

Error  from  distrlet  court,  Morris  county; 
James  Uumphre.v,  Judge. 

Action  by  the  I'rovident  I.K>an  Trust  Com- 
pany against  E.  J.  Marks  and  others.  Frotn 
a  judgment  for  defeuduat  Marks,  pluiuthZ 
brings  error.     ABlrmed. 

James  D.  Humpnrey,  for  plaintiff  In  error. 
D.  li.  Brown,  for  defendant  In  error, 

MAHAN,  V.  J.  Action  to  foreclose  a  mort- 
gage made  by  defendants  Martin  MoC:eery 
and  wife.  Marks  denies  the  title  of  tli& 
mortgagors.  McCleery  and  wife,  and  asserts 
title  to  the  land  in  himself.  lie  also  plca<l.s 
in  bar,  judgment  In  an  action  in  the  same 
district  court.  I>y  Gale,  his  grantor,  against 
McCleery  and  the  Kansas  Central  Loan  & 
Investment  Company,  the  assignee  of  the 
plniutllT.  The  plaintiff  replies,  denying  thn 
title  of  Marks,  and  pleads,  in  bar,  a  decree 
of  foreclosure,  respecting  the  same  land,  ot 
a  mortgage  made  by  Uaniel  Jackson  and 
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wife  to  Caroline  Matthews,  to  wbicb  action 
of  foreclosure  Burt  S.  DoUoff,  the  grantor  of 
Gale,  and  under  whose  title  defendant 
claims,  was  a  party  defendant.  The  allega- 
tion of  Caroline  Matthews  In  her  petition  of 
foreclosure  as  against  DoUofI  is  tliat  "de- 
fendant Burt  S.  Dolloff  has  or  claims  to 
have  some  interest  in  or  lien  upon  said  prem- 
ises or  part  thereof,  which  lien  or  Interest, 
if  any  such  exists,  lias  accrued  subsequent- 
ly, and  is  subject  to  the  plaintiCTs  lien  there- 
on under  said  mortgage."  Jackson  and  wife 
were  served  personally,  and  DoUofT  by  publi- 
cation. Dolloff  made  default,  and  there  was 
a  decree  of  foreclosure  against  him,  as  well 
as  the  other  defendants,  and  sale  to  Mc- 
Cleery  under  the  decree,  confirmation,  and 
sheriff's  deed.  McCIeery  and  wife  made 
the  mortgage  sought  to  be  foreclosed  in  this 
suit  to  the  Kansas  Central  Loan  &  Invest- 
ment Company,  who  assigned  to  Blodgett, 
and  Blodgett  to  the  plaintiff.  The  conten- 
tion of  the  plaintiff  in  error  is  that  Martin 
McCIeery,  the  mortgagor,  and  the  Kansas 
Central  Loan  &  Investment  Company,  mort- 
gagee, and  the  plaintiff  under  it,  are  inno- 
cent purchasers,  for  value,  under  the  decree 
of  foreclosure,  and  that  Burt  S.  Dolloff,  and 
the  defendant  In  error,  and  Gale,  claiming 
under  Dolloff,  are  estopped  by  said  decree 
of  foreclosure  from  asserting  any  right  to 
the  premises.  Judgment  was  rendered  for 
the  defendant  Marks,  quieting  his  title 
against  the  plaintiff's  mortgage. 

The  defendant  in  error  contends  that  Mc- 
CIeery and  wife,  the  mortgagors,  and  the 
plaintiff,  claiming  under  the  Kansas  Cen- 
tral Loan  &  Investment  Company,  are  es- 
topped from  asserting  title,  by  reason  of  the 
Judgment  in  the  action  of  Gale  to  recover 
the  property  in  controversy.  Gale's  peti- 
tion in  the  action  to  recover  the  laud  set 
out  all  the  conveyances  from  the  state  of 
Kansas  under  the  grant  by  the  government 
to  aid  certain  public  improvements,  down  to 
himself,  setting  out  the  deeas,  and  claim- 
ing title  in  fee.  He  recovered  judgment  up- 
on this  petition,  and  there  can  be  no  ques- 
tion under  the  decisions  of  the  courts  and 
the  text  writers,  that  this  decree  worlts  an 
estoppel  against  both  McCIeery  and  the 
plaintiff.  And,  even  if  this  were  not  so,  the 
decree  of  foreclosure  In  the  case  of  Matth- 
ews against  Jackson,  could  not  be  more  com- 
prehensive than  the  petition,  could  not  and 
did  not  determine  any  rights  of  Dolloff  that 
were  prior  and  superior  to  Jackson's  mort- 
gage, but  only  such  rights  as  accrued  to 
Dolloff,  if  any,  after  the  mortgage.  It  is 
admitted  by  the  parties  that,  but  for  this  de- 
cree of  foreclosure  and  sale,  Dolloff  would 
have  the  paramount  title;  that  he  acquired 
It  long  before  the  Jackson  niortgnge.  The 
decree  of  foreclosure  in  the  Matthews  Case, 
under  the  allegations  of  the  petition,  would 
not  bar  him  of  this  right;  so  that  the  judg- 
ment of  the  district  court  is  right  in  any 
event 


The  question  Is  argued  Of  the  right  of  a 
mortgagee  or  holder  of  a  mortgage  to  make 
parties,  penions  claiming  adverse  titles,  for 
the  purpose  of  determining  the  adverse  titles 
in  the  foreclosure  proceedings.  We  have 
said  in  the  case  of  Busenbark  ▼.  Park.  49 
Pac.  C82,  upon  the  authority  of  Bradley  t. 
Parkhurst,  20  Kan.  462,  that  the  holder  of 
an  adverse  title  could  be  made  a  party  de- 
fendant, and  that  the  paramount  title  could 
be  litigated  and  determined  In  an  action  to 
foreclose  a  mortgage.  We  believe  that,  un- 
der a  liberal  interpretation  (for  which  our 
Code  provides)  of  that  Code,  this  can  be 
done.  We  believe  It  was  the  Intention  of 
the  legislature  to  have  all  controversies  re- 
specting a  piece  of  property  settled  in  one 
suit  That  was  one  of  the  reforms  contem- 
plated by  the  framers  of  the.  Code.  How- 
ever, this  question  Is  immaterial  to  the  de- 
cision of  this  case,  as  it  is  conceded  by  the 
parties  that,  unless  Dolloff  was  barred  of 
his  prior  and  paramount  right  by  the  decree 
of  foreclosure,  the  judgment  is  correct,  or 
that  If  the  Judgment  in  ejectment  In  the 
case  of  Gale  against  McCIeery  et  al.  barred 
the  mortgagors  and  mortgagee,  who  were 
parties,  and  personally  served  In  that  case, 
the  judgment  of  the  district  court  is  cor- 
rect. We  hold  that  the  Judgment  in  eject- 
ment was  a  bar,  and  that  the  judgment  of 
foreclosure  only  barred  Dolloff  of  any  rights 
that  may  have  accrued  to  him  after  the  mak- 
ing of  the  Jackson  mortgage,  and  not  any 
prior  and  superior  title  thereto.  Judgment 
affirmed.    All  the  Judges  concurring. 


«  Kan.  A.  21) 
AVERY  PLANTER  CO.  ▼.  MTJRPHY  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment. B.  D.    Juij  16,  1897.) 
Sales — Repuesentations — Pbixcipai.  and  Aoext 

— GUAKAHTT— VaLOE— EVIDBHCS. 

1.  Where  one  of  the  principal  issues  in  the  case 
Is  whether  the  plaintiff  made  the  sale  in  ques- 
tion upon  the  representations  of  the  buyer  certi- 
fied h^  the  agent,  or  upon  the  result  of  a  peraoual 
investigation  made  by  the  traveling  agent  who 
closed  up  the  sale,  said  traveling  agent,  when 
open  the  wltuesa  stand  for  the  plaintiff,  should 
have  been  allowed  to  answer  the  foUowiac  ques- 
tion: "In  making  that  settlement  with  Mr.  Mc- 
CTarthy  (the  purchaser),  will  yon  please  state 
whether  or  not  you  relied  on  the  property  state- 
ment contained  in  the  order,  and  sent  in  by  the 
MurphysV" — over  an  objection  by  the  defendant 
that  "it  is  incompetent,  irrelevant,  and  imma- 
terial, the  witness  shown  to  be  only  a  traveling 
man  for  the  company,  tlie  plaintiff,  and  it  makes 
no  difference  whether  be  relied  or  did  not  rely 
upon  it,  not  binding  n[)on  these  defendants,  nor 
within  the  issves  of  this  case." 

2.  Where  an  encine  was  delivered  to  the  pur- 
chaser July  1,  ISiX),  and  retaken  hy  the  vendor 
upon  a  chattel  mortgage  for  a  part  of  the  pur- 
ciinse  price  November  1.  1890.  a  question  as  to  tta 
market  value  on  September  20,  1,S90,  was  incom- 
petent and  irrelevant,  and  objection  thereto 
should  have  beeu  sustnined. 

3.  Where  the  defendant  agreed  to  verify  from 
the  record,  and  guaranty  to  l)e  correct,  the  prop- 
erty statement  of  the  purchaser,  and  certifies  on 
the  statement  as  follows:    "We  learn  from  pcr- 
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acnuil  examination  of  the  record  the  statements 
made  herein  are  reliable." — and  siinis  the  same 
as  agents,  auid  agents  were  bound  to  nialie  a 
personal  examination  of  the  record;  and,  if  they 
fail  to  do  so,  they  cannot  plead  ignorance  of  wliat 
the  record  contains. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Atchison  county; 
Robert  M.  Eaton,  Jndse. 

Action  by  the  Avery  Planter  Company 
HRalnst  Dennis  Mun)hy  and  M.  Murphy,  part- 
ners, as  Dennis  Murphy  &  Son.  From  a  Judg- 
ment for  defendants,  plaintiff  brings  error. 
Reversed. 

Bailey  &  Bailey  and  Rafter  &  Robinson, 
for  plaintiff  In  error.  Ilenrj'  C.  SolomcMa,  for 
defendants  in  enor. 

WEIjLS,  J.  This  action  was  brought  In  the 
district  court  of  Atchison  county  on  the  23d 
day  of  July,  1891,  by  the  plaintiff  in  error 
(the  plaintiff  below)  against  the  defendants  in 
error  (the  defendants  below),  for  damages 
which  plaintiff  claims  to  have  sustained  by 
reason  of  a  certain  contract  of  agency,  and 
certain  statements  and  representations  made 
by  the  defendants,  as  agents  of  the  plaintiff, 
in  relation  to  the  financial  standing  and  re- 
sponsibility of  one  Frank  D.  McCarthy, 
whereby  plaintiff  was  Induced  to  sell  said  Mc- 
Carthy one  eight  horse  power  traction  engine, 
at  an  agreed  price  of  $1,025,  to  the  damage  of 
said  phiintlff  $1,000,  and  praying  Judgment 
therefor.  To  this  petition  the  defendants  an- 
swered—First, by  a  general  denial;  and,  sec- 
ond, that  the  sale  of  engine  and  property 
referred  to  was  consummated  and  closed  after 
said  plaintiff  had  full  knowledge  and  Infor- 
mation of  the  financial  status  and  condition  of 
said  Frank  D.  McCJarthy,  by  the  authorized 
agent  of  plaintiff,  one  J.  J.  O'Connell,  and 
denying  that  they  had  any  knowledge  at  the 
time  of  making  said  representations  of  the  un- 
truthfulness thereof  or  of  the  insolvency  of 
said  purchaser,  and  asserting  several  other 
statements  not  necessary  to  be  referred  to  in 
the  consideration  hereof.  The  matter  was 
tried  to  a  Jury,  who  found  a  verdict  for  the 
defendants,  and  answered  several  special 
questions  of  fact,  asked  both  by  the  plalnHff 
and  the  defendants.  A  motion  for  a  new  trial 
was  duly  made,  overruled,  and  excepted  to, 
the  Judgment  entered  for  the  defendants,  and . 
the  case  brought  here  for  review  upon  a  case- 
made. 

The  alleged  errors  complained  of  are:  (1) 
In  sustaining  objections  to  testimony  offered 
by  plaintiff.  (2)  In  overruling  plaintiff's  ob- 
jections to  testimony  offered  by  defendants. 
(3)  In  giving  improper  instructions  to  the 
Jury.  (4)  In  refusing  to  give  pr<q)er  instruc- 
tions asked  by  the  plaintiff.  (.'>)  In  overruling 
plaintlfTs  motion  for  a  new  trial. 

We  think  the  first  en-or  allejieil  is  such,  and 
entitles  the  plaintiff  in  error  to  a  new  trial. 
The  defendants  claimed  that  tlie  plaintiff  did 
not  rely  upon  the  property  stnteuieiit  of  Mc- 
Carthy certified   to   by   the  defendants,    but 


sent  its  special  agent,  J.  3.  O'C^jnnell,  to  in- 
vestigate the  truthfulness  of  the  statement 
and  the  financial  standing  of  the  said  pur- 
chaser, and  as  the  result  of  such  Investiga- 
tion, and  not  upon  the  statement  itself,  the 
said  J.  J.  O'Connell  made  the  sale.  Upon 
this  contention,  defendants  refer  us  to  pages 
120  to  123  of  the  record  In  proof  thereof.  We 
have  carefully  examined  these  pages,  and  do 
not  find  any  evidence  as  claimed,  but,  on  the 
contrary,  the  witness  positively  testified  to 
the  contrary.  However,  with  this  Issue 
squarely  made  by  the  pleadings,  the  agent  J. 
J.  O'Connell,  behtg  upon  the  witness  stand, 
was  asked  this  question  by  the  plaintiff:  "In 
making  that  settlement  with  Mr.  McCarthy, 
will  you  please  state  whether  or  not  you  re- 
lied on  the  property  statement  contained  In 
the  order,  and  sent  In  by  the  Murphy  s?" 
This  was  objected  to  by  defendants,  for  tlie 
reason  "that  it  Is  incompetent.  Irrelevant, 
and  Immaterial;  the  witness  shown  to  be  only 
a  traveling  man  for  the  company,  the  plain- 
tiff, and  it  makes  no  difference  whether  he 
relied  or  did  not  rely  upon  it;  not  binding 
upon  these  defendants,  nor  within  the  issues 
of  this  case."  This  objection  was  sustained, 
plaintiff  excepting.  The  question  asked  was 
clearly  within  the  issues  of  the  case,  and  the 
objections  made  should  not  have  been  sus- 
tained. 

The  next  error  complained  of  is  in  overrul- 
ing the  objection  of  the  plaintiff  to  certain 
portions  of  the  testimony  of  J.  J.  Mooney,  a 
witness  for  the  defendants.  These  questions 
asked  about  the  market  value  of  the  engine 
about  September  20,  1890.  This  objection 
should  have  been  sustained,  as  the  property- 
was  bought  atwut  the  1st  of  July,  and  the 
plaintiff  had  nothing  to  do  with  It  afterwards 
until  about  November  1,  1890,  and  its  marke' 
value  at  any  given  period  of  time  diu-ing  that 
Interval  has  nothing  whatever  to  do  with  the 
merits  of  this  case.  The  defendants  in  their 
brief,  on  page  13,  say  that  September  20, 1800, 
was  atx>ut  the  time  that  the  plaintiff  in  error 
took  possession  of  this  engine  after  having 
sold  It  to  McCarthy.  We  do  not  find  any  evi- 
dence of  that  statement  being  correct.  On 
the  contrary,  the  defendants,  in  their  answer, 
fix  the  date  at  which  the  plaintiff  took  pos- 
session as  on  or  about  Novemlwr,  1890;  while 
the  witness  O'Connell,  who  took  possession 
of  it  for  the  plaintiff,  testifies  that  it  was 
about  the  last  of  October  or  first  of  Novem- 
ber that  he  first  learned  of  the  financial  em- 
barrassment of  the  purchaser.  But  defend- 
ants in  error,  in  their  brief,  say:  "A  further 
fact  which  made  this  testimony  competent 
was  that  the  property  was  taken  by  the  Avery 
Planter  Comiwny  aliotit  tlie  1st  of  November. 
1890,  and  was  not  sold  until  January  3. 1891." 
We  fail  to  see  from  this  statement  what  rele- 
vancy the  market  value  of  the  property  on 
SeptemlHT  2()th  had  to  the  case. 

We  do  not  consider  It  necessary  to  examine 
all  of  the  eri-ors  alleged  in  (letiill.  as  a  new 
trial  of  this  case  will  iiave  to  be  ordered,  and 
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tbe  Boxae  errors  are  not  likely  to  occur  again. 
But  WR  desire  to  say  that.  In  our  opinion,  the 
trial  court  erred  both  in  giving  and  refusing 
Instructions  as  to  tbe  duties  of  tbe  defendants 
la  error  In  relation  to  aseertainius  the  truth- 
fulness of  the  statement  of  tbe  purcliaser.  In 
the  defendants'  contract  of  aRency,  they 
agreed  "to  verify  from  the  record,  and  guar- 
anty to  be  correct,  tbe  property  statements  of 
the  would-lje  purchaser";  and  we  do  not  tlilnk 
tliis  contract  is  fulfilled  by  an  inquiry  of  tlie 
register  of  deeds  or  some  deputy  of  liis.  as 
stated  by  instruction  Xo.  7  given  by  the  court. 
Neither  do  we  thinly  tiiat  tlieir  olili^atlcns  un- 
der such  contract  wore  complied  with  by  re- 
maining in  Iguorancp.  and  not  seelclng  to  find 
out  the  facts,  as  Imiicatod  in  Instruction  Xo.  3. 
On  the  contrar.v.  an  active  duty  wns  eajolni'd 
upon  tlipni  tliereljy,  not  only  to  make  a  jkt- 
sonal  c.\amlnatlon  of  the  record,  as  tbey  ex- 
pressly agreed  to  do,  but  to  use  all  otiier  rea- 
sonable uuMns  to  tind  out  the  facts,  and  then 
truthfully  report  thorn.  The  Juilgment  of  the 
court  below  will  be  reversed,  and  a  new  trial 
of  the  issues  herein  ordered.  All  the  Judges 
concurrius. 


(6  Kan.  A.  33) 

CA-MPDOIIAS  ▼.  BROOKS  «t  al. 
<Court  of  Api)enl8  of  Kiinsns.  Nnrtlioru  Depart- 
ment. K.  D.    July  in,  18UT.) 

APPBAI. — USFECT    OP    PaRTIRS. 

The  prin<'ip.il  debtors,  I.iicy  II.  Hopkins  ami 
Goor^e  W.  Iluplviiis,  me  not  iimilo  imrliei*  to  the 
pctllioii  in  error.  Thr.v  Imvc  not  lict-n  served  nlili 
viimnionR,  nnd  dn  not  up|iear  in  tlim  court.  Tlicy 
are  necossiiry  p.iriieb.  A  Iohk  line  of  doclsiona 
of  tliU  court  anil  of  the  supreme  court  estiililisii- 
ed  tiie  l:iw  to  !«•  (hat  nil  pnrtion  to  a  juilauiont 
who  m.-i.v  lie  prcjiiiIi-'i.Mll.v  nfTectPil  by  a  ri'ViT.s:il 
or  mo<lifioiifion  llu'i-eof  must  lie  nviile  p.artlcs  to 
the  pro»rciliuK»  iu  error,  nii<i  broiielit  into  court. 
Iicfoie  thi.s  court  can  obluin  juriiidictiua  to  re- 
view the  c.nse. 
(Syliabna  by  the  Court.) 

Error  from  district  court,  Shawnee  county; 
Z.  I.  Ilazen,  Judge. 

Action  l).vT.  U.  Broolss  and  another  again.st 
I<ucy  H.  Hopkins  ami  others.  Jud.L^inent  for 
plalntilT.*!,  and  dcfciiilnut  ICliza  M.  CauipJorus 
briugs  error.    Dismi:s.sed. 

H.  C.  Root  and  K.  E.  Heller,  for  plalntiflr 
In  error.  Wheeler  &  Swltzer  and  II.  C.  Saf- 
ford,  for  defeudauis  In  error. 

McEIJlOY.  J.  This  was  an  action  brottght 
by  T.  B.  Brooks  and  W.  I.  Miller  ag.ilust 
Lucy  11.  Hopkins  et  al..  for  tiie  foreclosure 
of  a  mechanic's  lien.  The  principal  del)tors, 
I.ucy  H.  Hoiiklns  and  Ueorge  \V.  liopklus. 
are  not  made  parties  to  the  i)etltion  In  error. 
Tliey  liave  not  beou  served  with  sninmons, 
and  do  not  appear  in  this  court.  They  are 
necess.Try  parlies.  A  long  line  of  decisions 
of  this  court  and  of  the  supreme  court  es- 
t.tblisb  the  law  to  be  tliat  all  parties  to  a 
Judgment  who  may  be  prejudicially  affected 
by  a  reversal  or  moillticatlon  thereof  must 
be  made  parties  to  the  iiiuceudiugs  la  error. 


and  be  brought  Into  court,  before  this  court 
can  obtain  Jurisdiction  to  review  tbe  case. 
Central  Kansas  Ix>an  &  Inv.  Co.  y.  Chicago 
Lumber  Co.,  53  Kan.  677,  37  Pac.  132;  Pav- 
ing Co.  v.  Botsford,  50  Kan.  331,  31  Pac. 
HOC;  Trust  Co.  v.  Prescott  (not  yet  otBcially 
reported)  48  Pac.  021!.  Tlie  petition  in  error 
will  be  dismissed.  All  tbe  Judges  coucur- 
rins. 

(«  Kan.  A.  38) 
n.  T.  DAVIS  MILL  CO.  t.  BAXOS  et  al. 
(Court  of  Ap|)o»ls  of  Kansas,  Xortliprn  Depart- 
ment, E.  D.    July  1(»,  lSa7.) 

GaKXISOMEKT    LiBK  —  AXTACnMENT  —  PitlOBlTT. 

1.  A.  gave  a  chattel  mortgage  to  B.,  to  secure 
an  inilolitc(bics<s  upon  a  stock  of  goods  of  value 
liirgcly  in  excess  of  tbe  amount  of  the  debt,  nnd 
B.  tnkes  pos.'U-.ssion  of  the  same  upon  a  fntlure 
to  perform  the  obligations  of  the  mortgage  on 
the  piirt  of  A.  C,  anotiier  creditor  ol  A.,  brings 
iiD  net  Ion  of  garnishment  on  his  claim,  and  serves 
a  giirni-shment  sninmons  upon  B.,  while  in  the 
possession  of  snid  goods.  D.,  still  another  cred- 
itor, 1)rinKs  an  action  of  attachment,  under  which 
the  sheriff  takes  the  goods.  HclJ,  tliat  the  lion  of 
the  garnishment  is  prior  and  superior  to  that  of 
the  l:iter  attachment. 

2.  A  garnishment  attaches  a  lien  on  the  prop- 
erty of  tbe  debtor  in  the  bands  of  tlie  gurnishee 
from  the  time  of  the  eervice  of  tlie  same. 

3.  An  nttnchment  creates  a  lien  on  the  property 
attiichcti  from  the  time  of  the  service  of  the  order 
of  attncliment. 

(Syllabus  by  tbe  Court.) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county:  T.  P.  Amierson,  Judge. 

Action  by  C.  W.  ISaiigs  aud  ollicra  against 
the  It.  T.  Davis  .Mill  Company.     Judgment  for 
plalutiffs,  aud  detVudaut  brings  error. 
ASUrmed. 

Getty  &  Hntchlngs.  for  plaintiff  In  error. 
Geo.  W.  Llttick,  for  defendants  in  error. 

WELLS,  J.  On  the  2»th  day  of  June,  1S91. 
R,  J.  Dunning  wa.s  the  owner  of  a  cliattel 
mortgage  given  to  him  by  Alexander  Coilins. 
to  secure  an  iudcbtedness  due  him  from  said 
Collins,  an<l  took  i>ossession  of  the  stock  of 
goods  mentioned  In  bis  chattel  mortgage  at 
about  12  o'clock  of  that  day,  by  reason  of 
said  Oliins  failing  to  comply  with  the  con- 
diiloDS  thereof.  Un  the  same  day,  various 
other  creditors  of  the  said  0>llius,  among 
which  was  C.  W.  Bungs  &  Son.  the  plaintiff 
below,  brought  action  upon  tlieir  Indebted- 
ness, nnd  caused  garnishee  processes  to  is- 
sue tlieroon  against  the  said  Dunning.  Said 
garnishee  summonses  were  duly  served  on 
tbe  said  It.  J.  Dunning  during  tliat  afternoon, 
at  various  times  from  4:.'>0  o'clock  p.  m.  to 
O^'iO  p.  m.  During  the  afternoon  of  the  same 
<l.iy.  the  plaintiir  In  error,  the  U.  T.  Davis 
Mill  Company,  to  whom  the  said  .\lex.nnder 
Coilins  was  indebted,  and  one  Henry  Albers. 
to  wiiom  lie  was  also  indebted,  brought  ac- 
tions in  tbe  court  of  common  pleas  of  Wyan- 
dotte county,  Kan.,  and  caused  attacinnents 
to  be  Issued  ag.-ilust  the  property  of  the  said 
Alexander  Coilins.  which  orders  of  attaeh- 
meut  were  delivurcJ  to  tbe  sheriff  of  said 


Digitized  by 


Google 


Kan.) 


B.  T.  DAVIS  MILL  CO.  v.  BANGS. 


county  at  6:50  p.  m.  of  said  day,  and  were 
served  by  the  said  sheriff  at  7  p.  m.  of  that 
day  by  taking  the  property  descril>ed  in  the 
chattel  mortgage  given  to  R.  J.  Dunning  into 
his  possession.  Under  agreement  of  the  par- 
ties, tlie  same  was  sold  by  the  sheriff  of 
said  county,  the  Dunning  mortgage  paid 
from  the  proceeds  tliereof,  and  tlie  balance 
brought  into  court  to  await  its  final  de- 
cision therein.  Said  sale  of  said  property 
was  liad  on  tlie  21st  day  of  July,  1891.  One 
of  the  garnisUing  cre<litors,  to  wit,  C.  W. 
Bangs  and  W.  K.  Bangs,  pnrtnors,  doing 
business  as  C.  W.  Bangs  &  Son,  having  pro- 
cui'ed  judgment  upon  their  claim,  and  said 
garnishee  liaving  answered  that  the  prop- 
erty had  been  tal;en  from  hlni  by  the  sher- 
iff under  said  orders  of  attachment  on  the 
20th  day  of  July,  18!)2,  they  co«imcnco(T  this 
action  in  the  court  of  common  pleas  of  \V.v- 
andotte  county,  asking  that  said  sheriff  and 
his  deputies  be  restrained  and  eujolned  from 
disposing  of  the  proceeds  of  the  sale  of  said 
goods,  or  applying  the  same  on  any  Judg- 
ment or  judgments  until  the  final  hearing  of 
said  cause;  that  he  be  required  to  hold  all 
such  money  as  the  property  of  Alexander 
Collins,  as  a  receiver,  until  the  further  order 
of  said  court  and  the  final  heai-ing  of  said 
cause;  that,  on  the  final  hearing  of  said 
cause,  plaintiff  may  have  a  personal  judg- 
ment against  said  T.  B.  Bowling,  sheriff,  as 
aforesaid,  for  the  sum  of  ¥232..'U>,  with  in- 
terest on  the  same  from  July  6,  1891,  to- 
gether with  the  costs  of  said  case;  and  that 
nald  judgment  be  a  first  lien  upon  the  said 
I>roperty  taken  by  the  said  sheriff;  and  that, 
out  of  the  proceeds  of  the  sale  thereof,  said 
judgment  be  first  paid.  An  hijunction  was 
granted  as  prayed  for.  A  motion  to  dis- 
charge the  same  was  overruled  and  excepted 
to.  The  matter  was  tried  by  the  court,  who 
made  his  findings  of  fact  and  conclusions  of 
law,  iuid  rendered  judgment  thereon  accord- 
ingly, in  substance  boiding  that  the  Hens 
under  said  garnishment  proceedings  were 
prior  to  tlie  liens  of  said  attachments.  Ex- 
ceptions were  duly  taken,  and  the  case 
brought  here  for  review  by  the  R.  T.  Davis 
Mill  Company,  one  of  the  said  attaching 
creditors. 

There  are  eight  lussignments  of  error  made 
by  the  piiiiutiff  in  error,  but  we  shall  not 
attempt  to  review  them  in  order,  but  sltall 
coutiiiler  them  as  somewhat  cuusoiidated. 
The  onlj-  real  <iuestion  in  this  case  is  wheth- 
er tlic  surplus  in  value  of  personal  property 
in  tin-  hiiiicls  of  a  mortgagee  can  be  held  by 
ano;li>'r  crti!iu»r  of  tlie  mortgagor  by  gar- 
uisl.iiiciit  oi  tlic  mortgagee  in  possession,  as 
a}.'»!:i'-i  ali;nhiii.!j;  creditors  of  the  mortgagor; 
iin>l.  il°  iliis  tiiicsiiuu  is  answered  in  tlie  af- 
tiriiii.iivi'.  tlieu  does  tlie  lieu  ol  the  garnish- 
Uicut  accrue  uiiou  the  surplus  in  the  litiuds 
of  the  garnishee  at  the  time  of  the  service 
of  the  suninious,  so  as  to  make  it  i)rior  to  au 
attachment  then  in  tlie  hands  of  the  sheriff. 
and  afterwards  levied  upon  the  property  if 


We  think  that  both  these  questions  must  be 
answered  In  the  affirmative.  That  garnish- 
raent  Is  a  species  of  attachment  is  admitted, 
but  It  is  claimed,  in  substance,  by  the  plain- 
tiff In  error,  that  it  only  constitutes  a  per- 
sonal liability  against  the  garnishee,  and  Is 
not  a  siieciflc  Hen  upon  the  property  In  his 
liauds.  This  is  prol)ably  true.  As  stated  by 
Drake  in  his  work  on  Attachments  (section 
4.')3),  "'The  plaintiff  does  not  acquire  a  clear 
and  full  lien  upon  the  specific;  property"; 
but  he  do(>s  acquire  such  a  lieu  as  entitles 
him  to  have  It  protected  and  enfoived  by 
tiie  courts,  and  tliat  was  what  was  done  lu 
this  case. 

Complaint  is  m.Tde  that  the  court  erred  In 
grunting  a  temi)orary  injuuction  without  no- 
tice, and  in  refusing  to  dissolve  the  some  up- 
on motion  of  the  plaintiff  in  error.  The 
question  of  re<iulring  notice  l>ofore  granting 
Injuuctious  lu  cases  like  this  is  one  that  ap- 
peals to  the  discretion  of  the  court  before 
whom  the  applicotion  is  made,  and  we  see 
no  abuse  of  that  discretion  in  this  case. 

Since  this  case  was  submitted,  our  atten- 
tion has  been  called  by  plaintiff  In  error  to 
the  Rock  Island  Lumber  &  Manurg  Co.  v. 
I'>iultable  'IVust  &  Inv.  Co.,  54  Kan.  124,  37 
Pac.  083,  and  Bradley  v.  Byerley,  3  Kan. 
App.  357,  42  Pac.  030,  as  decisive  of  this  case 
in  their  favor.  We  do  not  think  either  or 
both  of  these  cases  decides  the  law  to  be 
as  claimed  by  plaintiff  In  error;  this  cou- 
teution  being  that  a  luortgagee  in  possession 
of  property  under  his  mortgage  cannot  be 
garnished  as  a  debtor,  or  as  having  property 
of  the  mortgagor,  before  be  has  sold  the 
property  and  satisfied  his  debt.  In  the  first 
case  cited  (54  Kan.  124.  37  Pac.  983),  the 
court  says:  "A  garnishment  proceeding  Is 
no  more  than  a  substitution  of  the  plaintiff 
for  the  defendant  debtor  in  the  enforcement 
of  any  liability  against  the  garnishee,  and 
therefore  the  plaintiff  can  acquire  no  greater 
rights  against  the  garnishee  than  the  debtor 
himself  possessed  or  <>ould  enforce."  Ac- 
cepting this  statement  of  the  law  as  correct, 
let  us  inquire  If  the  debtor  had  no  rights  in 
this  case  to  the  projjerty  In  question,  that 
he  could  protect  in  case  it  was  about  to  be 
niisappUed.  Is  not  the  same  proiK>rty  reach- 
ed by  garnishment  in  this  case  os  by  the 
attachment!  It  is  conceded  tliat  the  mori- 
gngee  is  entitled  to  have  his  interest  in  the 
l»roperty  fully  protected,  but  we  cannot  ad- 
mit that  he  shall  also  have  the  privilege  of 
dictating  the  disposition  of  the  surplus  In 
his  hands,  so  as  to  defeat  the  rights  of  a 
diligent  creditor  in  favor  of  a  less  diligent 
one.  The  other  case  cited  (Br.idley  v.  Byer- 
ley, 3  Kan.  Ai>p.  3.".7,  42  Pac.  OSti)  is  no 
stronger.  In  that  case  the  court  held  that 
the  "trustee  is  not  liable  in  proceedings  in 
garnishment  tiiiless  it  appears  that  at  the 
time  of  servi<-e  of  the  notice  in  garulshmet:t 
a  siui)lus  remained  in  his  hands  belonging 
to  the  del>tor."  There  was  no  question  but 
what  there  was  a  large  surplus  in  this  case. 
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and  in  that  there  was  none.  We  see  no  ma- 
terial error  In  this  case.  The  Judgment  of 
the  court  below  will  be  affirmed.  All  the 
judges  concurring. 


rSKan.App.  919^ 

ROLLER  V.  JAMES. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  10,  1897.) 

Appeal— Wbioht  op  Eviubsce— Hakmlesh  Erkob 
— Waiter  op  Objections— Instkuctioxs. 

1.  A  general  verdict  by  a  jury  upon  conflicting 
evidence,  approved  by  the  trial  court,  will  not  be 
disturbed  by  this  court.  This  court  cnnnot  review 
evidence,  except  to  ascertain  whctlicr  there  is 
evidence  to  siistnin  the  verdict. 

2.  It  is  not  reversible  error  for  a  witness  to 
give  testimony,  in  the  presence  of  tlie  jury,  upon 
an  application  for  a  continuance,  where  no  ob- 
jection is  offered,  no  motion  made  to  strike  out, 
and  the  court  is  not  asked  to  instruct  tlie  jury 
to  disregard  the  same. 

3.  Where  a  plaintiff  in  an  action  takes  testi- 
mony by  deposition,  and  much  of  such  testimony 
is  hearsay,  and  incompetent,  and  the  defendant 
otTers  and  reads  such  depo-sltion  to  the  jury,  he 
cannot  be  heard  to  complain  of  the  testimony 
which  he  himself  offers. 

4.  Secti4m  275,  subd.  6,  CSv.  Code,  provides 
that  if  a  party  desires  a  jury  to  be  specially  in- 
structed, such  instructions  must  be  prepared  and 
submitted  to  the  court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jackson  county; 
I>ouis  A.  Myers,  Judge. 

Action  by  L.  M.  .Tames  against  M.  H.  Roller. 
From  a  judgment  for  plaintiff,  defendant 
brings  error.     Affirmed. 

Waters  &  Waters,  for  plaintiff  in  error.  R. 
(t.  Robinson  and  Hayden  &  Hayden,  for  de- 
fendant In  error. 


Mcelroy,  J.  This  was  an  action  brought 
by  L.  M.  .Tames,  as  plaintiff,  against  M.  H. 
Roller,  as  defendant,  for  the  recovery  of 
IJKiS.?©.  The  defendant  admitted  the  plain- 
tiff's account  as  stated,  but  denied  any  in- 
debtedness on  his  part  to  the  plaintiff,  and 
averred  that  he  had  paid  the  jdalntlff  in  full; 
and  by  way  of  counterclaim  he  alleged  that 
the  plaintiff  was  indebted  to  the  defendant  on 
account  of  apples  purchased  by  plaintiff  of 
and  from  defendant.  The  plaintiff  filed  a 
reply,  denying  that  he  purchased  apples  of 
and  from  the  defendant,  and  alleged  that  the 
charges  In  Roller's  account  of  apples  are  erro- 
neous. The  case  was  tried  before  the  court 
and  jiu7.  It  was  agreed  by  the  parties  that 
if  the  plaintiff  was  entltleil  to  recover  any 
amount  whatever,  he  was  entitled  to  recover 
$57G.55.  The  only  issue  of  fact  in  this  case 
was  upon  the  counterclaim  set  out  In  the  an- 
swer of  the  defendant  charging  plaintiff  with 
the  purchase  of  apples  to  the  amount  of  ^.TSti.- 
32.  The  jury  returned  a  general  verdict  for 
the  plaintiff,  and  agaln.'st  the  defendant,  for 
$57(i.«.">.  Motion  for  new  trial  was  filed,  over- 
rnleil.  exc(>ptlons  taken,  and  the  case  is  pre- 
iseuted  to  this  court  for  review. 

We  will  examine  the  alleged  errors  of  the 


trial  court  in  the  order  In  which  they  are  set 
out: 

First  That  the  verdict  of  the  jury  is  against 
the  weight  of  the  evidence.     We   have  ex- 
amined the  evidence  very  carefully,  and  find 
that  the  evidence  Is  very  conflicting.     The  de- 
fendant testified  to  the  sale  of  apples  to  the 
plaintiff.     The  plaintiff,  with  equal  finnnes.s 
and   apparent  truthfulness,  denied  the  pur- 
chase  of   apples   from   the  defendant.     The 
I  burden  of  proof  waa  on  the  defendant.     The 
'  jury,  who  had  an  opportunity  of  seeing  the 
I  witnesses  and  observing  their  conduct  and  de- 
meanor, found  in  favor  of  the  plaintiff,  and 
I  agabist  the  defendant,  which  verdict  was  ai>- 
I  proved  by  the  trial  court.     A  general  verdict 
by  a  jury  upon  conflicting  evidence,  approved 
I  by  the  trial  court,  will  not  be  disturbed  by 
I  this   court.     This  court  cannot   review   evi- 
I  dence,  except  to  ascertain  whether  there  is 
j  some  evidence  to  sustain  the  verdict. 
I      Second.  That  the  court  permlttetl  incompe- 
'  tent  testimony  on  the  part  of  the  plaintiff  to 
!  be  admitted.     During  the  trial,  In  the  pres- 
j  ence  of  the  jury,  on  the  hearing  of  an  appli- 
cation for  a  continuance,  Charles  Hayden  tes- 
tified.    Complaint  is  made  that  this  testimony 
was  Incompetent  to  go  to  the  jury,  and  that 
the  court  failed  to  Instruct  the  jury  that  said 
testimony    was    Incompetent.     No   objection 
was  made  to  the  testimony,  no  motion  was 
made  to  strike  it  out,  and  no  such  Instruction 
was  asked;  therefore  the  court  committed  no 
error  In  this  matter. 

Complaint  Is  made  of  the  action  of  the  trial 
court  In  allowing  the  depoeition  of  Daniel 
Perry  to  be  read  in  evidence,  and  that  there 
was  reversible  error  In  permitting  him  to  tes- 
tify from  his  letter  book  as  to  certain  letters 
having  been  sent  to  Roller  with  reference  to 
the  apple  consignment,  for  the  reason  that 
the  letters.  If  received,  were  In  the  possession 
of  Roller,  uncalled  for  and  undemanded;  that 
the  letterpress  copies  were  not  attached  to  the 
deposition,  but  only  copies  of  such  press  cop- 
ies; and  in  permitting  the  witness  Perry  to 
testify  concerning  the  custom  prevailing 
among  commission  men  relative  to  allowing  a 
consignor  to  withdraw  goods  which  had  been 
consigned  for  sale,  upon  which  the  commis- 
sion merchant  had  paid  the  freight.  There 
was  much  of  this  testimony  hearsay  and  In- 
competent, and  the  testimony  may  have  been 
prejudicial  to  the  defendant;  but  this  testi- 
mony was  taken  by  deiwsitlon,  at  the  Instance 
of  the  plaintiff,  and  the  deposition  was  of- 
fei-ed  and  read  In  evidence  by  the  defendant. 
The  defendant  cannot  be  heard  to  complain  of 
the  testimony  which  he  himself  offere<l. 

Third.  That  the  court  misdirected  the  Jury 
on  matters  of  law.  The  plaintiff  In  error 
says:  "The  jury  should  have  been  Instructed 
that  they  must  look  upon  it  as  an  apple  ven- 
ttire.  Instead  of  an  apple  purchase,  as  James 
knew  it  to  be:  that  if  there  was  a  loss,  Jame:^ 
must  l)ear  it.  if  he  made  the  contract;  if  theiv 
was  a  profit.  Roller  should  pay  to  James  the 
amount  of  tlie  profit    If  he  had  got  any  of  this 
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money  by  reason  of  drafts  or  adrances,  tbat 
too  would  hare  to  be  repaid."  It  is  enough 
to  say  that  no  sucli  instruction  was  asked. 
The  pleadings  would  not  authorize  such  an  In- 
struction. The  Instructions,  as  given,  fairly 
presented  the  triable  issue  to  the  Jury,  and 
really  there  is  no  question  of  law  presented 
wortliy  of  serious  consideration. 

The  court  committed  no  error  in  overruling 
the  motion  for  a  new  trial.  The  Judgment 
will  be  atlirmed.    Ail  the  Judges  concurring. 


(6  Kan.App.  45> 

RASDETX  et  al.  t.  SHtTMWAT. 
(Court  of  Appeals  of  Kniisns,  Northorn  Dcpnrt- 
m<>nt,  E.  D.     July  1«.  18HT.) 
Adveioh  Posskssion— Notice  of  Claim. 
Wlicrp  by  mistake  the  line  fenee  between 
two  lots  is  put  alH)Ut  fonr  feet  over  the  line  on 
one  lot.  and  the  lots  are  theix-after  occupied  up 
to  «aid  ft'iiee  by  the  re.sixH-tive  iMirties,  the  statute 
of  limitntions  will  not  liepin  to  run  to  bur  a  re- 
covery  of   said   strip   until   the   oecnpiint   makes 
Konic    elaim    of    ownership    thereto    beyond    the 
naked   ixissesKion,    and    notice   of   said   claim    is 
brought  to  the  knowledge  of  the  owner  of  the 
lepal  title  then  to. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atchison  county; 
W.  D.  Webb.  Judge. 

Action  by  H.  E.  Sbumway  against  Maggie 
Rasdell  and  .Tohn  Rasdell.  Judgment  for 
plaiutiff.     Defendants  bring  error.     Affirmed. 

B.  F.  Hudson,  for  plaintilTs  in  error.  Wag- 
gener,  Hortou  &  Orr,  for  defendant  in  error. 

WELLS,  J.  On  the  14th  day  of  March, 
1873,  Maggie  Rasdell,  the  phiintiff  In  error, 
bought  lots  10  and  11  in  block  2G  in  the  city 
of  Atchison,  according  to  the  record  phit  of 
said  city.  On  the  2d  day  of  November,  1874, 
Nettie  liould,  the  grantor  of  the  defendant  in 
error,  bought  lot  12  in  the  same  block,  so 
ttiat  at  the  last-meutioned  date  the  said  parties 
were  the  respective  owners,— the  first  of  lot» 

10  and  11,  and  the  latter  of  lot  12,  in  said 
block;  the  same  being  shown  by  the  recorded 
plat  of  the  city  to  be  45  feet  east  and  west. 
and  150  north  and  south,  each.  Some  time 
previous  to  the  last-mentioned  date,  a  fence 
was  built  by  the  former  owners  around  lots 

11  and  12,  and  also  a  fenc«  was  intended  to 
be  built  between  said  lots,  but  by  mistake  said 
fence  was  built  off  the  true  line,  and  over 
on  lot  12  on  the  north  end  4  feet  and  2  inches, 
and  on  the  south  end  4  feet  and  1  inch;  so 
that  there  was  included  in  the  one  tnclosure 
lot  11,  and  at  the  south  end  4  feet  aud  1 
inch  of  lot  12,  and  at  the  north  eud  4  feet 
and  2  inches  of  said  lot  12,  and  said  fence  wa-s 
so  built  with  no  intention  in  any  one  of 
changing  the  true  line  between  said  lots.  The 
said  plaintiff  in  error  did  uot  know  that  said 
fence  was  not  uiwn  the  true  line  between  said 
lots,  or,  if  she  did  know  the  same,  she  did 
not  convey  the  kuowleilgo  to  any  other  iK>rson. 
Atiout  the  2(Jth  day  of  March,  1S!»1.  Xettle 
Ciould  sold  lot  12  to  the  defendant  in  error. 


and  at  the  time  this  action  was  brought  the 
record  showed  a  perfect  title  to  lot  11  In  said 
Maggie  Rasdell  and  to  lot  12  In  the  defendant 
In  error,  H.  E.  Sliunnvay.  The  said  Maggie 
Rasdell  has  beeu  in  the  contiuuous  possession 
of  said  lot  11  and  to  the  said  strip  off  from 
lot  12  ever  since  she  purchased  said  lot  11 
on  March  14,  1S73.  This  action  was  brought 
in  the  court  below  by  the  defendant  in  error, 
H.  E.  Shumway,  to  recover  iwssesfion  of  the 
strip  of  laud  herolu-bcfore  described.  The 
case  was  tried  to  the  court,  a  jury  being 
waived,  aud  the  court  made  its  findiugs  of 
fact,  from  which  the  foregoing  statement  of 
the  case  is  extracted,  and  also  found  its  con- 
clusions of  law  that  the  plaintiff  below,  thft 
defendant  in  error,  was  entitled  to  the  pos- 
session of  said  strip.  The  defendant  beluw 
excepted  to  the  findings  of  fact  and  the  con- 
clusions of  law,  asked  for  additional  findings 
of  fact,  wlilch  were  refused,  and  also  asked 
to  set  aside  certain  findings  of  fact,  which 
was  also  overruled.  A  motion  for  a  new  trial 
was  likewise  made  and  overruled,  and  the 
case  brought  liere  for  review. 

The  plaintiff  in  error  alleges  various  errors 
in  the  proc(H.-dlugs  of  the  court  below,  but  the 
principal  question  before  ua  is,  can  a  party 
in  the  (Ktssession  of  land  under  mistake  as  to 
the  boundary  line  between  two  lots,  wi*^iiout 
any  right  or  ecjulty  thereto  except  the  naked 
possession,  hold  the  same,  as  against  the  law- 
ful and  rightful  owner,  by  proving  20  years 
of  actual  and  oi)en  possession  thereof?  The 
plaintiff  in  error  contends  tlmt  the  evidence 
shows  that  the  possession  was  continued  and 
under  a  claim  of  ownership;  but,  as  the  evi- 
dence was  conflicting  upon  this  point,  and  the 
court  found  otherwise,  under  the  well-settled 
practice,  we  cannot  weigh  the  evidence,  but 
must  take  the  findings  of  fact  as  conclusive. 
We  have  examined  with  great  care  all  the 
evidence  in  the  case,  and  If  the  plaintiff  can 
recover,  it  is  purely  and  simply  because  there 
was  originally  a  mistake  as  to  the  boundary 
line  under  which  she  and  her  grantors  took 
possession,  and  have  ever  8inc«  held  the  strip 
of  land  in  question.  The  plaintiff  in  error 
in  the  court  below  testified  that  she  had  al- 
ways claimed  to  own  to  the  fence  and  beyond 
the  boundary  line  of  lot  11.  But  the  court 
found  tbat  she  had  made  no  such  elaim,  and, 
if  she  had  any  purpose  to  do  so,  she  had 
never  communicated  It  until  a  very  short  time 
previous  to  the  t>eginnlng  of  this  action.  We 
think  the  true  rule  in  this  case,  aud  the  onb 
that  appeals  to  our  Judgment  aud  conscience, 
is  correctly  stated  In  1  Am.  &  Bug.  Euc.  Law, 
p.  251,  as  follows:  "Where  the  entry  is  per- 
missive, the  statute  will  not  lx>gln  to  run 
against  the  legal  owner  until  an  adverse  hold- 
I  ing  is  de<-lare<i,  and  uotb-e  of  such  is  brought 
to  the  knowlcilge  of  the  holder  of  the  legal 
tllle."  Under  this  rule.  If  Mrs.  Rasdell  had 
formed  the  intention  to  ix-rumnently  hold  that 
part  of  the  said  hind  of  Mr.  Shuniway  in 
question,  aud  even  conininnicntwl  such  Inten- 
tion to  her  husband  aud  other  intimate  friends. 
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but  did  not  communicate  It  to  the  owner  of 
the  legal  title,  sbe  cannot  claim  It  by  reason 
of  her  possession  only.  Ttie  judgment  of  tlie 
court  below  is  affirmed.  AU  the  judges  con- 
curring. 


Mccormick  harvesting  mach.  co.  v. 

HAYES. 
(Court  of  Appeals  of  Kans.i8,  Northern  Depart- 
ment, B.  D.  July  16,  1807.) 
Relief  on  the  Ground  of  Fraud — Limitations. 
SubdiTision  3,  {  18,  Civ.  Code,  among  other 
things,  says,  "An  action  for  relief  on  the  ground 
of  fraud  can  only  be  brought  within  two  years 
after  the  cause  of  action  shall  have  ac-crued,"  and 
"the  cause  of  action  in  such  case  shall  not  Ije 
deemed  to  have  accnied  until  after  the  discovery 
of  the  fraud."  In  the  case  at  bar  the  cause  of 
action  accnied  at  the  time  the  plaintiff,  Hayes, 
discovered  the  fraud.  lie  discovered  the  fraud 
July  14,  1890,  and  denuiiulfU  relief  therefrom 
August  17,  181)2,  which  was  more  than  two  years 
after  he  discovennj  the  fraud.  His  action  for  re- 
lief was  therefore  l>arred  by  the  statute  of  luiiita- 
tions. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atcldson  county; 
W.  D.  Webb,  Judge. 

Action  by  Perrj-  Hayes  against  the  Mc- 
Cormick  Harvesting  Machine  Company. 
Judgment  for  plaintiff.  Defendant  brlug.s 
error.    Reversed. 

B.  F.  Hudson,  for  plaintiff  in  error.  C.  D. 
Walker,  for  defendant  in  error. 

McELROY,  J.  This  was  an  action  begun 
on  the  20th  day  of  January.  18!»2.  b.v  Perry 
Hayes  against  the  McCormlck  HaiTosting 
Machine  Company.  Plaintiff  alleges  in  his 
petition  two  causes  of  action:  As  a  first 
cause  of  action,  that  on  or  aliout  February 
1, 1890,  the  defendant  empio.ved  him  to  work 
for  it  as  special  salesman  from  February  1, 
1800,  for  one  year.  In  con8l«leratlon  of  ?7o0 
payable  monthly:  that  he  worke<l  as  such 
salesman  until  July  8,  1890,  when  the  de- 
fendant wrongfully  discharged  him;  and 
that  there  was  due  him  from  the  defendant 
under  said  contract  the  sum  of  JS.^O.  As  a 
second  cause  of  action,  he  alleged  tliat  on 
July  8,  1890,  the  defendant  wrongfully  dis- 
charged him;  that  he  made  reasonable  ef- 
forts to  obtain  employment  elsewhere,  which 
were  unsuccessful;  and  that,  by  reason  of 
the  wrongful  acts  of  the  defendant,  plaintiff 
was  damaged  in  the  sum  of  $437.50.  On 
motion  of  tlie  defendant,  the  court  required 
the  plaintiff  to  make  his  petition  more  defi- 
nite and  certain,  by  stating  whether  said 
contract  was  in  writing  or  was  a  verbal  eon- 
tract.  Afterwards,  on  May  7,  1892,  plain- 
tiff filed  his  amended  petition,  alleging  that 
the  contract  was  verbal.  On  July  2,  1S92, 
the  defendant  filed  its  answer  of  general 
denial,  and  denying  the  verbal  contract  sot 
out.  and  alleging  the  fact  to  be  that  both 
plaintilV  and  defendant  duly  executed  on  the 
Ll.th  of  January.  IWd).  a  writt(>n  contract,  a 
copy  of  which  was  attached  to  the  answer. 


On  August  17, 1892,  plaintiff  ffied  his  rerifled 
reply,  consisting  of  general  denial,  and  ad- 
mitting that  he  signed  the  contract,  and  al- 
leging that  he  did  not  read  it,  and  did  not 
know  what  he  was  signing;  that  the  same 
was  signed  because  of  the  fraud  and  false 
representations  made  by  one  Wogan,  the 
agent  of  defendant,  and  that  he  did  not  dis- 
cover the  fraud  until  he  was  discharged: 
that  the  written  contract  was  procured 
through  fraud.  During  the  trial,  when  the 
plaintiff  had  rested  his  case,  tlie  defendant 
filed  a  demurrer  to  the  evidence,  which  was 
overruled.  Thereupon  the  plaintiff  asked 
leave,  and  filed  his  second  amended  petition. 
The  plaintiff  again  rested,  and  the  defendant 
demurred  to  the  evidence,  which  demurrer 
was  overruled.  Jury  returned  a  general  ver- 
dict for  the  plaintiff.  Motion  for  new  trial 
filed  and  overruled,  and  the  case  is  present- 
ed to  this  court  for  review. 

There  are  several  assignments  of  error  pre- 
sented to  this  court,  only  one  of  which  we 
deem  it  necessary  to  examine.  The  plain- 
tiff commenced  a  law  action  based  upon  a 
verbal  contract.  Before  the  trial  was  con- 
cluded, the  action  was  cbange,>  to  one  upon 
a  written  contract,  and  plahitiff  asked  to  have 
the  contract  reformed,  and  for  relief  on  account 
of  the  fraud  of  the  defendant.  As  to  this 
cause  of  action  the  last  petition  was  founded 
entirely  upon  fraud,  and  was  filed  March  C. 
1803.  The  petition  alleges  that  the  fraud 
was  perpetrated  on  about  the  1st  day  of 
February,  1890;  that  plaintiff  did  not  dis- 
cover the  fraud  until  defendant  had  dis- 
charged him.  The  record  shows  that  Hayes 
read  the  contract  when  he  was  discharged, 
which  was  July  14,  1890.  It  appears  from 
the  plaintiff's  last  amended  petition  that  the 
action  was  barred  by  the  statute  of  limita- 
tions before  the  filing  of  that  petition.  There 
is  no  allegation  in  bis  petition  that  the  fraud 
was  not  discovered  until  within  two  years 
prior  to  the  commencement  of  the  suit  for 
relief.  The  suit  was  commenced  for  relief 
March  6,  1893.  There  could  be  no  pretense 
that  this  action  was  pending,  so  far  as  it 
relates  to  the  relief  demanded  on  account  of 
the  fraud  of  the  defendant,  until  the  17th 
day  of  August,  1892,  the  date  on  which  the 
plaintiff  filed  bis  reply,  in  which  he  attempt- 
ed to  i)>ad  the  fraud,  and  asked  relief  there- 
from. This  was  more  than  two  years  after 
the  discovery  of  the  fraud.  Our  supreme 
court,  in  Young  v.  Whittenhall,  15  Kan. 
580,  says:  "The  first  question  raised  and  to 
be  considered  by  this  court  is  whether  said 
sui)posed  causes  of  action  are  not  barred  by 
the  statute  of  limitations.  Subdivision  3  of 
section  18  of  the  Civil  Code  provides,  among 
otiier  things,  that  'an  action  for  relief  on  the 
ground  of  fraud'  can  only  be  brought  within 
two  years  after  the  cause  shall  have  ac- 
crued, and  'the  cause  of  action  in  such  case 
shall  not  be  deemed  to  have  accrued  until 
after  the  discovery  of  the  fraud.'  It  is  con- 
tended by  plaintiff  that  this  statute  does  not 
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apply  to  the  case  at  bar.  becanse  tbia  statute 
applteR  only  to  actions  for  'relief,'  while  the 
plaintiff  claims  that  this  action  Is  not  for 
relief,  bat  for  damages.  The  claim  of  the 
plaintiff  Is  not  tenable.  This  Is  an  action 
for  relief  In  the  nature  of  damaj^es,  and  for 
such  relief  as  coniefi  within  such  statute.  If 
this  action  is  not  for  relief,  and  sach  an  ac- 
tion as  may  be  barred  by  such  statute  of 
limitations,  then  there  is  no  statute  of  limi- 
tations for  this  class  of  actions.  The  claim 
of  the  plaintiff  is  substantially  this:  An  ac- 
tion for  equitable  relief  founded  on  fraud 
comes  within  the  statute,  and  is  barred  In 
two  years;  but  an  action  for  legal  relief 
founded  on  fraud  does  not  come  within  the 
statute,  and  is  therefore  never  barred.  In 
other  words,  all  the  entrances  to  a  court  of 
equity  are  closed  In  two  years  for  all  actions 
founded  on  fraud;  but  courts  of  law  are 
kept  open  for  such  actions  forever.  This 
claim  is  not  tenable." 

In  the  case  before  the  court  the  cause  of 
action  accrued  at  the  time  the  plaintiff, 
Hayes,  discovered  the  fraud.  He  discov- 
ered the  fraud  July  14,  1892.  It  was  more 
than  two  years  after  the  discovery  before  he 
demanded  relief  by  reason  of  such  fraud. 
His  action  for  relief  was  therefore  barred  by 
the  statute  of  limitations.  The  petition 
showed  upon  its  face  that  the  fraud  upon 
which  the  cause  of  action  was  founded  was 
consummated  more  than  two  years  before 
the  commencement  of  this  action,  and  the 
petition  does  not  show  that  the  plaintiff  did 
not  discover  this  fraud  until  within  less  than 
two  years  before  the  commencement  of  this 
action.  The  petition  Is  defective  in  stating 
a  cause  of  action  which  appears  to  be  barred 
by  the  statute  of  limitations.  If  the  plain- 
tiff came  within  any  exception  which  would 
prevent  the  statute  of  limitations  from  run- 
ning, it  would  be  his  duty  to  plead  the  same. 
The  judgment  of  the  trial  court  will  be  re- 
versed, and  the  cause  remanded,  with  in- 
structions that  the  trial  court  proceed  in 
accordance  with  the  views  herein  expressed. 
All  the  Judges  concurring. 


it  Kan.App.  48) 

TAKR  T.  FRIEND  et  al. 

(Court  of  Appcalfi  of  Knnsax,  Northern  Depart- 
ment, E.  D.    July  16,  1897.) 
Hanribii  Woman— Libn  or  Moktoaob. 

1.  A  penional  judgment  of  the  district  court 
agninKt  a  married  woman  upon  a  note  and  mort- 
gage, and  a  judgment  therein  foreclosing  said 
mortgage,  and  directing  a  sale  thereof,  operate  as 
a  lien  nimn  the  other  real  estate  owned  by  such 
married  woman  ro  the  name  extent  and  effect  as 
would  a  lilcc  judgment  against  a  married  nutn. 

'2.  Tlie  BiHH-ific  appropriation  of  one  or  more 
tracts  of  real  estate  by  way  of  mortgage  by  a 
married  woman,  to  secure  her  personal  obligation, 
does  not  operate  to  exclude  her  other  real  estate 
from  the  lien  of  a  personal  judgment  against  her 
for  mich  obligation. 

(Syllabus  by  the  Court) 


Error  from  district  court,  Jackson  connty; 
Louis  A.  Myers,  Judge. 

Action  by  William  Friend  against  W.  H. 
Tarr  and  others.  Judgment  for  plaintiff, 
and  defendant  Tarr  brings  error.   Reversed. 

J.  H.  Keller,  for  plaintiff  in  error.  James 
H.  Lowell,  for  defendants  in  error. 

MA  HAN,  P.  J.  This  case  involves  the  prop- 
er construction  of  section  2  of  chapter  62  of 
the  General  Statutes  of  1889,  in  relation  to 
married  women.  The  defendant  in  error 
Annie  E.  Wiggins  and  her  husband,  in  his 
lifetime,  made  a  note  and  mortgage  to  the 
plaintiff  in  error,  Tiarr,  to  secure  the  sum  of 
$1,400  and  Interest  The  money  was  bor- 
rowed, and  used— First,  to  pay  off  an  ex- 
isting incumbrance  upon  the  property,  which 
was  the  homestead;  and,  second,  to  be  used, 
and  it  was  used.  In  making  improvements 
upon  the  property.  The  mortgage  was  fore- 
closed by  Tarr  after  the  decease  of  the  hus- 
band, and  a  personal  Judgment  taken  against 
the  wife,  Annie  E.  Wiggins.  The  property 
was  sold,  and  the  proceeds  of  the  sale  ap- 
plied towards  the  satisfaction  of  the  Judg- 
ment, after  the  payment  of  costs  and  taxes, 
leaving  a  balance  due  upon  the  personal 
Judgment  of  $610.  At  the  time  this  Judg- 
ment was  taken,  Annie  E.  Wiggins  owned 
27  acres  of  land  of  her  own  separate  prop- 
erty. Inherited  from  her  father's  estate, 
which  she  and  other  owners  of  the  80  acres, 
of  which  the  27  acres  was  a  part,  mort- 
gaged to  Friend.  This  action  was  begun  by 
Friend  to  foreclose  his  mortgage.  In  which 
Tarr  was  made  a  party,  and  sought  to  es- 
tablish a  lien  upon  the  27  acres  for  the  bal- 
ance of  his  Judgment,  which  was  rendered 
after  the  making  of  the  Friend  mortgage. 
The  court  decreed  that  he  had  no  lien  upon 
the  27  acres  of  the  separate  property  of  An- 
nie E.  Wiggins,  from  which  Judgment  he 
now  appeals;  and  the  only  question  in  the 
case  is:  Does  the  old  rule  apply  under  our 
statute  that  where  the  feme  covert  specially 
pledges  property  in  a  mortgage  for  the  joint 
debt  of  herself  and  her  husband,  executing 
the  contract  for  the  repayment  Jointly,  the 
specially  setting  apart  of  the  mortgaged 
property  raises  a  presumption  that  all  other 
of  her  separate  property  Is  to  be  excluded, 
and  not  pledged  tor  such  indebtedness? 

Our  supreme  court,  in  the  case  of  Deerlng 
V.  Boyle,  8  Kaa.  &30,  appears  to  recognize 
this  rule,  and  says:  "Another  class  of  cases 
Is  where  a  married  woman,  at  the  time  she 
makes  the  contract,  appropriates  a  certain 
piece  of  property  (either  her's  or  her  hus- 
band's) for  the  payment  of  her  obligation, 
by  way  of  mortgage  or  pledge  or  the  like. 
In  such  cases  It  has  been  held  that  no  other 
property  was  intended  to  be  appropriated 
or  charged,  upon  the  maxim  that  the  express 
mention  of  one  thing  is  the  exclusion  of  an- 
other,"—and  refers  to  the  case  of  .Johnson 
Co.  T.  Rugg,  18  Iowa,  137.    But  in  the  case 
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of  Deerlng  T.  Boyle  the  court  says  that  that 
ciiHe  docs  uot  come  witiiiu  the  rule.  Afcain, 
In  Wloks  V.  Mitchell,  U  Kan.  88,  the  defend- 
ant Fannie  A.  Wlciis  pleaded  her  coverture 
as  a  defense  to  an  action  upon  a  contract 
made  Jointly  with  her  husband,  and  she  fur- 
ther averred  that  she  refused  at  the  time 
of  the  execution  of  these  notes  to  chnrfie  her 
separate  property.  The  court  says:  "She 
admits  the  execution  of  the  notes.  Now, 
whether  therebj'  she  charged  her  separate 
property  is  a  question  of  law;  for  there  is  no 
claim  In  the  petitions  that  she  ever  executed 
any  mortgage  or  other  Instrument  specifical- 
ly appropriating  certain  property  to  the  pay- 
ment of  tlu>se  notes."  This  allegation  that 
she  refused  at  the  time  of  the  execution  of 
the  notes  to  charge  her  separate  property 
may  be  considered,  says  the  court,  as  sim- 
ply an  aiiegatlon  that  she  refused,  by  mort- 
gage or  otherwise,  to  mal;e  any  .spei-lfic  ai> 
propriatiou  of  any  of  her  separate  property 
to  the  payment  of  tliese  notes;  In  otiier 
words,  she  did  nothing  further  than  execute 
these  notes  towards  diarging  her  separate 
property.  There  was  a  demurrer  to  her 
answer,  which  was  sustained,  and  couu- 
ael  contended  tliat  it  was  error  to  sustain 
the  demurrer  to  her  answer  wlierein  she 
specifically  alleged  that  she  refused  to 
charge  her  separate  property  for  tlie  pay- 
ment of  this  debt.  The  court  goes  on  to  say: 
"In  this  view,  the  question  raised  by  the 
learned  counsel  for  tlie  plaintiff  in  eiTor  is 
not  In  the  cases,  and  they  fall  witliin  the 
letter  as  well  as  the  sjilrit  and  reasoning  of 
the  rule  laid  down  in  Deering  v.  Boyle,"  8 
Kan.  .5;50,  heretofore  alluded  to.  So  the  ex- 
act (niestion  has  never  been  presented  to 
the  supreme  court  as  to  whether,  in  an  ac- 
tion against  a  married  woman  to  enforce 
a  coutra<'t  nuide  by  her  under  the  provisions 
of  section  2  of  eliapter  02.  tliey  would  apply 
ll!is  rule;  yet  they  seem  to  have  recognized 
tlie  rule.  The  language  of  the  .stK-tlon  of  the 
^l!1!•'!e  Is:  "A  married  woman,  while  the  mar- 
riage relation  subsists,  may  »  •  •  enter  into 
any  contract  with  reference  to  the  same  [lier 
real  and  personal  proiKTty]  in  the  same 
manner,  to  the  same  extent  and  with  like 
elToi't  as  a  married  man  may  In  relation  to 
his  real  and  personal  property."  In  8  Kan., 
on  the  succeeding  pages.  Justice  Valentine, 
who  delivered  the  opinion  of  the  court,  pro- 
ceeds with  the  consideration  of  this  stat- 
ute, and  illustrates  that  the  real  inten- 
tion of  the  statute  was  to  i)ermit  a  mar- 
ried woman  to  contract  the  same  as  a  man. 
and,  in  doing  so,  to  Incur  the  same  obli- 
gations and  penalties  tliat  a  man  would  In 
making  a  contract;  ami  the  lan};ua^'(>  of  the 
statute  Is  suftlcioiitly  liroiul  to  sustain  this 
latter  interpretation,  and  exclude  tlie  rule 
heretofore  alluded  to.  We  are  iucliiifd  to 
the  opinion  that  the  proper  construction  of 
the  statute  would  ex<-lude  the  oiieraticm  of 
tills  rule  contended  for  by  the  defcinlinjt  In 
ftrror.   In  the  case  of  Lisle  v.  Cheney,  36 


Kan.  578,  13  Pac.  816,  the  facts  are  almoHl 
verlMitim  the  same  as  in  this  case.  How- 
ever, the  exact  question  was  not  speciticall> 
raised,  and  the  court  held,  upon  the  opiuiou 
of  Commissioner  Simpson,  that  a  lien  wat- 
created  for  the  entire  judgment  at  the  date 
of  its  rendition  upon  all  the  propet^y  own- 
ed by  the  defendant,  who  was  a  married 
woman,  and  upon  property  thereafter  ac- 
quired by  her.  In  that  case  there  had  been 
a  specific  pledge  of  pi-oijerty  by  way  ot 
mortgage,  as  In  the  case  under  considera- 
tion. Section  3J>J),  Cwle  Civ.  Proc,  provides 
"that  in  actions  to  enforce  a  mortgage  a 
personal  Judgment  shall  l>e  rendered  for  the 
amount  dtie."  Section  410  provides  "that 
Judgments  of  courts  of  record  shall  be  liens 
on  the  real  estate  of  the  del>tor,  within  the 
county  in  which  the  Judgment  Is  rendere<l, 
from  the  first  day  of  the  term  of  the  court 
at  wiiich  the  Judgment  is  renderetl."  Sec- 
tion .">17  provides  "tlint  when  a  judgment  for 
any  spe<-itie(l  amoiuit.  and  also  for  the  sale 
of  sfKH-ific  real  or  personal  proiierty.  shall 
have  been  rendered,  and  an  amount,  sufli- 
clent  to  satisfy  the  amount  of  the  debt, 
damages  and  costs,  be  not  made  from  the 
sale  of  the  proi)erty  sjiecified,  an  execution 
may  issue  for  the  balance  as  in  other  cases." 
Coiisideriug  these  provisions  of  the  Code  of 
'  Civil  rro<-eiiure  in  connection  with  the  act 
in  relation  to  married  women,  in  which  it 
'  sa.vs,  "She  may  etiter  into  any  contract  with 
I  reference  to  her  real  and  personal  property 
in  the  same  manner  and  to  the  same  extent 
and  with  like  effect  as  a  marrietl  man  may 
in  relation  to  his  real  and  personal  i>ro|»- 
erty,"  tlie  conclusion  seems  to  us  inevita- 
)  ble  that  this  Judgment  became  a  lieu  u|>ou 
'  the  property  of  Mrs.  Wiggins  at  tiie  time 
it  was  rendered,  and  from  tlie  first  day  of 
the  term  of  court  at  whi<'li  it  was  rendered. 
,  the  same  as  tliough  she  had  been  a  married 
I  man,  and  that  the  language  of  this  statute. 
I  taken  in  connection  with  the  provisions  of 
I  the  Code  referred  to.  excludes  all  Idea  of  the 
operation  of  tlie  rule  contended  for.  If  we 
are  con-ect  in  this  conclusion,  the  Judgment 
of  the  district  court  is  erroneous,  and  ought 
to  be  reversed.  The  jud-xiiient  is  reversed. 
1  with  directions  to  the  court  below  to  jirocced 
In  said  case  In  acconlan<-e  with  this  opiniun. 
.\11  the  judges  concurring. 


TWnrilKI.T.  r.  WKir.  pt  al. 

(Court  of  Aiipc.ils  of  K:ins-is,  XortluTii  Depnrt- 
iiiiiit.   K.  1>.     .Iiily  ]<;.    IS'17.1 

Api'tAi.-Xiu  r.ssAUV  Paktiks— DK.vril  —  Revival. 

1.  A  roo(Mvcr  niiiohitcil  to  taki'  <har>:f  of  tlio 
I>ro|,iTty  of  :iii  iii-^olvrnt  dchtur.  who  was  a  mr- 
c^.ii.v  piirty  hiicii,.  since  the  iiisliliitioii  of  these 
pn  c-ec(h'ii):s  hi  enor.  niiisi  he  mailc  a  party  hi 
this  i-onrt.  or  there  is  a  <lefeet  of  parties. 

'2.  Wlii'ic  a  reeeiier  who  w:is  a  uiciSsNiy  parly 
herein  dies  dunii;:  tlie  peiuleiicy  of  imieee.iiiins  in 
error,  the  uctiuu  must  lie  revived  iu  the  name  u( 
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his  sncceasor,  or  the  petition  in  error  will  be  dis- 
luissed. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Wyandotte  coun- 
ty;  Henry  L.  Alden,  Judge. 

Action  by  Jerome  Twltchell  against  Charles 
Weil  and  ottierti.  Judgment  for  defendants, 
and  plaintiff  brings  error.     Dismissed. 

Arills,  Smith  &  Hobbs,  for  plaintiff  in  error. 
ItcGrew,  Watson  &  Watson,  for  defendants 
in  error. 

WKIXS,  /.  The  first  matter  for  considera- 
tion in  this  case  is  tlie  motion  of  defendants  in 
error  to  dismiss  these  i)rooeedlngs  for  several 
reason.*!,  as  therein  stati-d,  the  first  two  of 
which  must  be  sustained.  The  facts  api)ear 
substantially  as  follows:  (1)  J.  W.  Lord  was 
apixiintcd  by  the  court  lielow  receiver  for  the 
l)roi>ort>'  of  tJie  ConsolUIatetl  Iron-Works  Com- 
pany, the  principal  defendant  and  debtor  in 
said  action,  and  one  of  tlie  necessary  parties 
in  this  court.  He  died  November  20,  1800, 
and  tlie  action  has  not  been  revived  in  the 
name  of  his  successor,  if  one  has  been  ap- 
pointed. (2)  The  Northrop  Bauicing  Com- 
pany intervened  In  said  cause  In  the  court  be- 
low, and  was  a  necessary  party  in  this  court, 
as  its  interests  would  be  materially  attected 
by  a  reversal  herein.  Said  company  became 
In-solvent  about  July  lo.  180."?,  and  A.  B.  IIo- 
vey  has  been  duly  appointed  and  is  acting  as 
receiver  thereof,  and  is  a  necessary  party 
herein,  and  said  cause  has  not  been  revived 
In  his  nanie. 

Under  the  authority  of  Scauuell  v.  Felton, 
.5"  Kan.  4(;8,  40  Tac.  048.  tliese  receivers  are 
ne<rK.sary  parties  in  this  court,  and,  in  tlieir 
absence,  the  petition  In  error  must  be  dis- 
missed. In  this  view  of  tlie  case,  it  is  not 
ue<essary  to  consider  the  other  grounds  for 
dismls.>ial  alleged,  nor  tlie  merits  of  the  peti- 
tion In  error.  The  i)etition  in  en-or  is  dis- 
missed.   All  the  judges  concurring. 


(tKan.App.  M) 

WARD  T.  MORRISON. 
(Court  of  Ai)ppals  of  Kansas,  Northern  Depart- 
ment, E.  D.     July  16,  1897.) 
New  Tkiai, — Nkoi.igencr  of  Pahtt. 

1.  When  a  party  talcrs  an  appeal  from  a  justify 
of  the  iwace  to  the  district  court,  and  then  tails 
to  give  it  any  further  attention,  and  the  case  is 
deeiileii  agniust  liini  in  his  atxsonce,  and  without 
his  knowhHlge.  nud  he  files  his  motion  for  a  new 
trial  more  than  three  days  after  said  trial  and 
jndgineiit  then-on,  he  is  not  entitle<I.  as  a  matter 
of  right,  to  have  said  luutiou  allowed. 

2.  Although  the  dktrut  court,  iu  the  exercist- 
of  that  sound  discreticni  which  the  law  asiribes 
to  it.  may  grant  a  new  trial  in  such  cases,  yet 
it  is  not,  as  a  matter  of  law,  Imnud  to  do  so,  and 
shotdd  not.  except  ii|)on  a  showing  that  the  (xirty 
asking  it  bad  used  nasouuble  diligence  iu  the 
l>ri)s(H-ution  of  his  appeal. 

(Syllabus  by   the  Court.) 

Kri'or  from  district  court,  Shawnee  comity; 
John  (jutlirie.  Judge. 
Action     by     Cornelius     Morrison     against 


Michael  Ward.  Judgment  for  plaintiff,  and 
defendant  appeals  to  the  district  court.  From 
an  order  refusing  to  set  aside  a  Judgment  for 
plaintiff,  defendant  brings  error.     Affirmed. 

J.  W.  Fitzgerald  &  Son  and  A.  H.  Case,  for 
plaintiff  In  error.  Vance  &  Campbell  and  T. 
H.  Bain,  for  defendant  in  error. 

WKIXS,  J.  On  the  21st  day  of  February, 
1891,  Cornelius  Morrison  recovered  a  judg- 
ment against  Michael  Ward,  before  a  Justice 
of  the  peace  in  the  city  of  Toiieka,  for  the 
Biun  of  $120  and  costs,  which  said  Judgment 
was  appealed  to  the  district  court  of  Shawnee 
county,  and  a  transcript  filed  therein  on  the 
4th  day  of  March,  1801,  by  the  defendant, 
Michael  Ward  (the  plaintiff  in  error  herein). 
Nothing  further  appears  In  the  record  of  said 
case  until  the  27th  day  of  October,  1802,  when 
the  action  came  on  for  trial  in  the  district 
court  of  Shawnee  county,  and  the  defendant 
(the  appellant)  failed  to  appear,  and  made 
default.  The  action  was  tried  to  the  covu-t, 
and  Judgment  rendered  for  the  plaintiff  In 
the  sum  of  $132.  On  the  14th  day  of  Novem- 
ber, 1802,  the  defendant  (the  plaintiff  In  error) 
filed  a  motion  for  a  new  trial,  alleging,  as 
grounds  therefor:  First,  the  mistake,  neglect, 
and  omission  of  the  clerk  of  said  court,  and 
Irregularity  In  the  obtaining  of  said  Judgment; 
se<'(md,  fraud  practiced  by  the  plaintiff  In 
obtaining  Judgment  herein;  and,  third,  that 
neither  the  defendant  nor  his  attorney  had 
any  knowlinlge  of  the  setting  of  the  cause  for 
trial,  having  received  no  notice  thereof,  nor 
a  bar  docket  of  the  court,  and  that  they  had 
no  knowledge  of  the  obtaining  of  the  Judg- 
ment until  after  the  expiration  of  more  tlian 
thrca  days  from  the  rendition  thereof.  Tills 
motion  was  supported  by  affidavits  showing, 
in  sul)stanc-e,  that  the  defendant  had  a  meri- 
torious defense  to  said  action;  that  he  was  a 
resident  of  Pottawatomie  county;  that  his 
only  attorneys  were  tlie  firm  of  J.  W.  Fltz- 
eernld  &  Son.  of  St.  Mary's,  Kan.;  and  that 
neither  said  defendant  nor  his  attorneys  re- 
ceived any  notice,  or  knew  tiiat  said  case 
was  set  for  hearing  during  said  term,  nor 
did  tliey  know  that  said  Judgment  was  ren- 
dered until  more  than  three  days  after  the 
rendition  thereof.  The  court  below  overruled 
said  motion  for  a  new  trial,  and  the  case  Is 
brought  here  for  review. 

The  only  real  qtiestlon  In  this  case  Is 
whether,  after  an  apjieilant  has  taken  hLs  ap- 
peal from  the  Judgment  of  a  Jtistlce  of  the 
peace,  and  filed  his  transcript  in  the  district 
court,  he  may  give  no  further  attention  to  It 
until  he  is  notiflnl  that  the  case  Is  set  for 
trial;  and.  In  ca«e  the  matter  Is  c,ille<l  up 
and  dIsjHtscd  of  by  the  court  wlth(mt  Ids 
presence  or  knowledge,  he  Is  entitled  to  come- 
In  at  any  reasonable  time  afterwards,  and 
show  his  lack  of  knowledge,  and  be  granted 
a  new  trial  tlierein.  .\s  said  by  the  siipreiiie 
emirt  in  the  case  of  lleiume  v.  School  DIst., 
:W  Kan.  :5T7,  1  I'ac.  1()4:  "A  trial  court,  for 
the  purpose  of  adniiuistering  Justice,  has  a 
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Tei7  wide  and  exteodod  discretion  In  setting 
aside  and  modifying  procecdinj^s  bad  in  Its 
own  court"  This  discretiou  that  is  granted 
to  the  trial  court  does  not  belong  to  tlte  ap- 
pellate court.  If  tbe  trial  court  In  tbis  onse 
had  awarded  a  new  trial,  we  do  not  tliiuk 
we  would  be  Justified  In  reversins  tbe  same; 
but.  In  reversing  It  now,  we  would  be  requiroil 
to  say  that  tbe  trial  court  bad  no  discretinn 
in  tbe  matter,  but  sliould  bavc  granted  a  new 
trial  as  a  rigbt  This  is  surely  not  the  law. 
When  a  party  files  a  case  eitber  by  orlsinal 
petition  or  transcript  in  a  court,  it  is  his  duty 
to  watch  that  case  until  after  it  has  been 
tried;  and  unless  be  has  been  imposed  upon 
by  some  fraudulent  proceeding,  and  thus  Icept 
from  appearing  when  It  was  set  for  bearing, 
be  cannot  complain.  There  Is  no  law  nor 
rule  of  court  shown  requiring  clerks  of  the 
illstrict  court  to  notify  attorneys  or  litigants 
of  the  time  when  their  cases  are  set  for 
trial,  and  there  Is  no  showing  of  such  a  unl- 
rersal  custom  as  would  make  such  a  notice 
obligatory  upon  tbe  clerk.  If  be  usually  does 
It,  as  a  matter  of  accummodntton  to  lliignnts 
and  attorueys,  that  would  not  entitle  tbcin  to 
demand  it  as  a  rl;;lit.  In  tbis  case  there  is 
no  showing  tliat  tlie  plaintiff  in  error  made 
any  effort  whatever,  either  by  hiuisolf  or  at- 
torneys, to  know  wlien  the  case  would  proiv 
ably  be  put  u|)on  the  docket  or  set  for  trial. 
"The  facts  must  be  so  stated  as  to  make  It 
appear  that  uo  reasonable  or  proper  dili^'cnoe 
or  care  could  have  prevented  ilie  trial  or  Juils- 
mont;  that  Is,  that  tbe  party  coniplainlug  is 
not  himself  guilty  of  any  laches."  Hill  v. 
Williams,  6  Kan.  17.  "The  nopllgcnoe  of 
the  party  is  not  ground  for  a  now  trial." 
noMennnn  t.  .Tones.  5'J  K.nn.  "-i:!,  ."'.4  Tac. 
.Ti2.  We  ore  refernHl  to  tliu  ca<cs  of  F'Hil;re 
V.  Kaiiwny  Co.,  31  Kan.  14(i.  1  I'ac.  14T.  and 
Houinie  v.  School  DIst..  30  Knn.  ."77,  1  Pac. 
104,  ns  .Ttiiliorlty  for  tlip  pljiiuiiff  in  error, 
but  Ixith  of  these  decisions  are  in  harmony 
with  tlip  law  as  herein  staled,  as  in  each  a 
new  trial  M-as  ordered  in  tbe  reasonable  dis- 
cretion of  the  trial  court.  Tiio  Jnilginciit  of 
the  court  below  will  be  alUiuieJ.  All  tbe 
Judges  concurring. 


(6  Kan.  A.  67) 

MACKET  et  aL  t.  PETTY.TOnN  et  Hi. 

(Court  of  Appi'iiis  of  Knnwts,  Nortlicrn  Dopart- 

meia,  E.  D.    July  10,  ISOi.) 

Cn^TTKi.  MoKTOAOi!— Law  op  Placb— Comitt. 

1.  A  chnttol  mortpsRe  m.ifle  in  Slissnnri  liy  a 
person  doniicilo<l  tlicro  to  a  oiiizcn  of  thi,><  suite, 
niKin  propcrt.v  sitniitol  in  tiiis  stiilo,  ist  governed 
by  the  law  of  Kiinsiis,  ami  not  liy  tbe  law  of 
Missouri,  ns  llir  pliKO  of  the  contract. 

2.  Tlie  laws  of  nmitlicr  state  will  not  be  given 
fon^e  in  thin  gtnte  in  sn<-b  casp  ns  a  matter  of 
comil.v,  wiicre  it  wonl<l  1h'.  in  ofTfCt,  to  overturn 
the  policy  of  tliis  state  with  rfs|iect  to  such  cuiMai, 
or  be  m  violufion  of  our  express  statute. 

(Syllabus  by  tbe  Court.) 

Error  from  district  court,  Johnson  cotinty; 
John  T.  Burris,  Judge. 


Action  by  3,  I*  Pettyjohn  and  George  W. 

Pettyjohn,  partners,  under  the  name  of  J.  Ii. 
Pettyjohn  &  Co.,  against  S.  E.  Hackey  and  J. 
T.  Nichols.  Judgment  for  piaiuUCCs.  De- 
fendants bring  error.     Reversed. 

A.  Smith  Dcvenney,  for  pIaint!(Ts  In  error. 
F.  R.  Ogg  and  S.  T.  Scuiuu,  for  defenJanta 
In  error. 

MAIIAN',  P.  J.  Tills  Is  an  action  begun  In 
the  district  court  of  Johnson  county  by  tbe 
defendants  in  error,  in  the  nature  of  a  bill  in 
equity.  In  which  they  seek  to  have  the  plain- 
tiffs In  error  declared  truslees  of  a  fund  aris- 
ing from  Uie  sale  of  personal  property  fcsr 
their  u.<;e.  It  apiiears  tliat  Clark  owned  and 
ran  a  dairy  In  .Tohiison  connty,  Kan.,  ship- 
ping milk  therefrom  to  Kansas  City,  and, 
Willie  there,  became  indebted  to  both  the 
plaintiffs  and  defendants.  lie  sutecqucntly 
moved  to  Knn.^ns  City,  and  established  bis 
domicile  In  the  state  of  Mis.^ouri;  and,  being  so 
domiciled,  be  made  and  delivered  to  the  plain- 
tiffs In  error,  at  Kansas  City,  Mo.,  a  mortgage 
upon  bis  dairy  stock,  comprising  cows,  fixtures, 
p-aln.  and  other  personal  property,  to  secure  a 
valid  bona  fide  indebtedness  to  them.  There  is 
no  question  made  of  tbe  bona  fides  of  tbe  trans- 
action between  the  parties,  Tbe  property 
was  situated  on  the  farm  of  Clark,  in  John- 
son county.  Kan.,  where  it  h.ad  been  prior  to 
the  removal  of  Clark  to  Missouri.  The  de- 
fendants in  error  proceeded,  and  the  court 
held  with  them,  on  tbe  ground  that  the  chattel 
mortsrnge  was  a  Missouri  contract,  to  be  con- 
strued In  nil  respects  by  the  laws  of  Missouri? 
that  Inosmucb  ns  tbe  circuit  court  of  the  United 
States  hail  estnblislicd  a  rule  of  decision  rosiiect- 
liig  mortgages  of  tbe  character  of  tbis  one,  in 
tlie  United  States  circuit  court  for  the  district 
of  Missouri,  that  mortgages  made  under  certain 
circumstances  In  that  state  were.  In  contempla- 
tion of  the  laws  of  Mis.sourl, general  assignments 
for  the  benetit  of  creditors;  that  the  mortgage 
came  within  the  purview  of  these  drcisioiis,  and 
was  a  grnernl  asslf;nment.  The  allcgnilon  in 
the  petition  Is  that  tbe  laws  of  Missouri  m.nke 
such  a  mortgage  as  tlils  one  la  claimed  to  be 
a  general  assignment.  The  di.strict  court 
overruled  a  demurrer  on  behalf  of  tbe  plain- 
tiffs In  error  (defendants  below)  to  the  petl- 
tiou  of  Uie  defendants  In  error,  and  to  their 
evidence  in  support  thereof.  Tbe  pialntlffa 
In  error  stood  upon  tlieir  demurrer,  and  Judg- 
ment was  rendered  against  them,  the  court 
making  certain  findings  of  fact  and  concla- 
sions  of  law  thereon  at  the  request  of  the 
parties. 

There  are  a  number  of  questions  raised  by 
brief  of  counsel  upon  several  assigtiiiu'uta  of 
error,  but  It  Is  only  necessary  to  consider  two 
of  them.  The  first  Is:  Was  this  such  a  con- 
tract as  claimed  by  the  defendants  in  error 
and  found  by  the  court,— that  is,  a  contract  to 
be  governed  by  the  laws  of  Missouri  as  its 
place,  or  was  the  contract  made  with  respect 
to  the  laws  of  Kansas,  to  be  j^uverned  by  U>* 
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laws  of  KansasT  And,  second,  even  ttaoasb 
the  contract  might  be  said  to  be  a  Missouri 
contract,  is  there  snch  a  conflict  between  the 
iawB  of  MIssonrI  and  our  statntorylaw.and  does 
the  law  of  Missouri,  as  claimed  by  the  plain- 
tltrs  and  found  bj  the  court  below,  contravene 
the  policy  of  the  state  of  Kansas  or  its  ex- 
press statute,  60  that  the  rule  of  comity  must 
give  way  thereto? 

We  are  clearly  of  the  opinion.  In  tbe  first 
place,  that  under  the  law  as  It  exists,  as  de- 
clared by  the  law  writers  and  tbe  courts,  tbia 
is  a  Kansas  contract;  that  tbe  parties  bad 
expressly  in  view  tbe  laws  of  Kansas  In  re- 
spect thereto  at  tbe  time  of  Its  execution  and 
delivery;  and  that  the  law  Is  well  settled  that 
where  a  chattel  mortgage  or  other  contract  is 
made  in  one  stat^  by  a  person  domiciled 
there,  to  one  domiciled  in  a  different  state, 
where  the  property  mortgai;ed  or  with  i-e- 
spect  to  which  tbe  contract  is  made  is  situ- 
ated, and  is  to  be  enforced  and  performed  in 
such  otber  state,  the  law  of  the  state  in  wliicb 
such  property  is  situated  governs  In  all  re- 
spects. In  support  of  this  proposition,  vide 
Jones,  Chat  Mortg.  {  805;  3  Am.  &  Bng.  Enc. 
Law,  6(il,  under  title  of  "Contracts  Made  in 
One  State  to  be  Performed  In  Another,"  and 
authorities  cited  In  note  6;  Green  v.  Van 
BuKkirk.  7  Wall.  145;  Scudder  v.  Bank,  91  U. 
8.  406;  Pricbard  v.  Norton,  100  U.  S.  134,  1 
Sup.  Ct.  102;  McDaniel  v.  Railway  Co..  24 
Iowa.  416;  Boyd  v.  Ellis,  11  Iowa.  97;  2  Kent, 
Comm.  p.  459;  Denny  v.  Faulkner,  22  Kan. 
100:  2  Pars.  Cont  J  5,  p.  MS;  Cox  v.  U.  S., 
fl  Pet.  172:  Andrews  ▼.  Pond,  13  Pet  65; 
Bell  V.  Bruen,  1  How.  ICfl. 

It  is  further  apparent  tliat  this  rule  of  de- 
cision In  the  state  of  Missouri  cnnnot  be  per- 
mitted to  have  application  to  this  contract  in 
the  state  ot  Kansas,  because  it  does  contra- 
vene the  policy  of  tbe  state  of  Kansas  with 
respect  to  the  property  mortgaged,  and  is  in 
conflict  with  the  express  statute  of  the  state, 
which  is,  in  effect  that  a  chattel  mortgage 
made  by  a  resident  of  another  state  (the 
property  situated  In  this  state),  filed  In  tbe 
office  of  the  register  of  deeds  in  the  county  In 
which  the  property  Is  situated,  is  a  valid 
mortgage,  and  gives  notice,  when  properly 
filed,  to  all  tbe  world  with  respect  thereto. 
Our  supreme  court  has  held  that  even  though 
a  chattel  mortgage  does  cover  all,  or  practi- 
cally all,  of  the  property  of  tbe  mortgagor,  and 
even  though  he  is  insolvent,  U  the  mortgage  is 
made  in  good  faith  to  secure  a  valid  debt,  as 
tbe  court  foimd  this  to  be  In  this  case,  said 
mortgage  is  a  valid  mortgage.  To  allow  tbe 
rule  of  decision  of  Missouri  to  prevail  would 
be  to  overturn  our  policy  with  respect  to  mort- 
gages on  personal  property  in  this  state,  and 
to  render  nugatory  tbe  provision  of  our  stat- 
ute In  relation  thereto.  The  rule  of  giving 
operation  to  tbe  laws  of  other  states  as  a  mat- 
ter of  comity  only,  Is  never  extended  to  sucb 
cases.  It  follows,  necessarily,  that  tbe  court 
erred  bi  overrnling  the  defendants'  demurrer 
to  the  plaintllls'  petition,  and  erred  In  over- 


ruling tbe  defendants'  demurrer  to  tbe  plain- 
tiffs' evidence,  and  erred  in  rendering  Judg- 
ment ui>on  tbe  special  findings  of  fact  for  the 
plalntiCFs,  and  against  the  defendants,  and  in 
refusing  a  new  trial  upon  the  defendants'  mo- 
tion. Tbe  judgment  is  reversed,  and  the  case 
remanded,  with  directions  to  the  district  court 
to  enter  Judgment  foe  tbe  defendants  upon 
the  findings  of  fact  All  tbe  Judges  concur- 
ring. 

(«  Kan.  A.  6t| 
CADE  V.  JEFFERS  et  si. 
(Court  of  Appeals  of  Knoiias,  Northpni  Depart- 

meat,  E.  D.    Jul/  10,  1897.) 
FoKECLosuKB  Salk— Kkpkmption  fkom  Taz  Cbb- 

TIKICATE8. 

Where  real  estate  ii  sold  under  a  foreclosure 
proceedinB,  the  purchaser  is  entitled  to  liave  the 
laud  redeemed  from  outttiindiiig  tnx-siile  certifi- 
cates, undt-r  paragraph  (:002,  Gun.  St  18S9. 
(Syllabus  by  the  Court.) 

Error  from  district  court.  Leavenworth 
county;    Bobert  Crozier,  Judge. 

Action  by  Idalia  Weed  against  W.  A. 
Jeffers  and  others.  From  a  Judgment  pro- 
viding for  tbe  payment  from  tbe  proceeds  of 
tbe  sale  tbe  tax  certificates,  W.  A.  Cade 
brings  error.     Affirmed. 

L.  B.  &  S.  E.  Wheat  for  plaintiff  in  error. 
Baker,  Hook  &  Atwood,  for  defendants  in 
error. 

WELLS,  J.  This  action  was  orfginaliy 
brought  in  tbe  district  court  of  Leavenworth 
county,  by  Idalia  Weed  against  John  L.  Pen- 
dery.  Ruby  Pendery,  and  W.  A.  Cade,  for 
tbe  foreclosure  of  a  mortgage  upon  Pen- 
dery's  real  estate.  Weed  bad  a  first  mort- 
gage, and  Cade,  who  Is  now  plaintiff  In  er- 
ror, had  a  second  mortgage.  Judgments 
were  duly  rendered  foreclosing  said  mort- 
gages, and  directing  that  tbe  proceeds  be 
applied  to  the  payment  of  the  costs,  the  taxes 
due  the  county  of  Leavenworth,  and  then  to 
the  payment  of  the  Judgments  upon  tbe 
mortgages  in  their  order,  and  the  remainder 
brought  into  court  for  furtber  distilbntion 
and  application  thereof.  Tbe  property  was 
duly  sold  under  execution,  after  appraise- 
ment to  J.  O.  Lysle.  There  were  no  taxes 
due  the  county  of  t«avenwortb  on  said 
property,  but  Patrick  Bros,  then  held  tax- 
sale  certificates  thereon  for  tbe  taxes  for  tbe 
years  1889,  1890,  and  1891.  After  tbe  sale  of 
tbe  real  estate  to  Mr.  Lysle,  W.  A.  Jeffers 
purchased  the  tax-sale  certificate  from  Pat- 
rick Bros.,  and  filed  bis  motions  for  an  order 
of  tbe  court  requiring  tbe  payment  of  the 
amount  necessary  to  redeem  from  tbe  pui:- 
chase  money  received  from  said  sale,  before 
applying  the  same  to  tbe  mortgage  Indebt- 
edness. Jeffers,  the  purchaser  of  said  prop- 
erty, also  filed  bis  motion  for  tbe  same  pur- 
pose. A  motion  was  also  made  on  tbe  same 
day  by  the  said  W.  A.  Cade,  tbe  owner  of 
the  second  mortgage,  to  confirm  said  sale. 
These  motions  of  Lysle  and  Jeffers  were 
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heard  together,  and  were  by  the  court  sns- 
tained.  all  parties  consenting  that  the  first 
inort^aKe  should  be  paid  before  the  payment 
of  the  amount  due  for  taxes;  and  the  court 
ordered  that  thereafter  the  amount  due  upon 
such  tax-sale  certificates  should  be  next 
paid,  before  the  payment  of  the  Judjiment  in 
favor  of  W.  A.  Cade,  to  which  the  said  W. 
A.  Cade  and  the  Pendery  defendants  duly 
excepted.  Time  was  taken  to  malie  a  case 
for  the  supreme  court,  and  thereupon  a  mo* 
tion  to  confirm  the  sale  was  heard,  said  sale 
examined  and  approved,  and  a  deed  ordered 
made  to  the  purchaser,  according  to  law. 

The  first  question  for  our  consideration  is 
wlu'ther  tiiat  part  of  paragraph  ()!)02,  Gen. 
St.  1K89,  tliat  provides,  "Wliere  any  real  es- 
tate shall  be  sold  at  Judicial  sale,  or  by  ad- 
ministrator, executor,  guardian  or  trustee, 
the  court  shall  order  ali  taxes  and  penalties 
thereon  against  such  lauds  to  l>e  discharged 
out  of  the  proceeds  of  sucli  sale,"  en>l)race8 
lands  sold  for  taxes,  and  held  by  individ- 
uals under  tax-sale  certifloates.  We  thinic 
tills  question  must  be  answered  In  the  af- 
firmative. 

Counsel  for  plaintiff  in  error  contend  that 
because  paragraph  7<K»;t  provides  that  tlie 
mortgagee  may  pay  said  taxes,  or  redeem 
an.v  lauds  so  sold  therefor,  and  recover  Judg- 
ment for  tlie  same  in  his  foreclosure  proceed- 
ings, he  is  not  entitled  to  the  relief  furnished  by 
paragraph  (i!)02.  We  do  not  thinl£  this  rea- 
soning is  satisfactory.  The  object  of  para- 
graph 70(t3  is  to  enable  the  mortgagee  to  pro- 
tect himself  either  liefore  the  institution  of 
tlie  proceeding  of  foretiosure,  or  during  the 
pendency  thereof,  l)y  paying  the  taxes,  and 
iidding  the  amount  to  his  mortgage  lndel>te<l- 
ness:  but  this  in  no  way  conflicts  witli  his 
riiflits  under  section  (HM)2.  That  tnx«>s  due 
upon  the  tax-sale  certificate  lield  by  an  in- 
dividual are  Included  in  the  provisions  of 
paragraph  69(>2,  see  following  authorities: 
({aibrenth  v.  Drought,  20  Kan.  718:  Kerr  v. 
Iloslcinson  (Kan.  App.)  47  Pac.  172.  In  the 
<-aso  last  cited,  the  court  expressly  refers  to 
tiie  two  remedies  and  the  right  to  elect. 

The  next  contention  of  the  plaintiff  in  er- 
ror Is  that  as  paragraph  44i).'>  provides  that 
the  court.  In  actions  to  foreclose  mortgages, 
at  the  time  of  rendering  the  Judgment  there- 
on, may  make  an  order  for  the  application 
of  the  proceeds,  or  reserve  such  application 
for  the  further  order  of  the  court,  and  as 
in  this  case  the  court  had  made  such  an  or- 
der, it  was  not  withm  its  power  afterwards 
to  change  or  modify  it.  We  do  not  think 
this  imsltion  is  tenable.  T'nder  our  view  of 
the  law.  It  is  substantially  in  the  same  con- 
dition that  it  would  have  been  had  the  court 
fail<»d  to  have  made  an  order  providing  for 
I  lie  payment  of  the  costs;  and  can  it  be  con- 
tended that  in  such  a  case  it  would  have 
l>een  improper,  at  the  time  of  the  confirma- 
tion or  Iv'fore.  to  have  aniende<l  the  order  so 
lis  to  pi-ovide  first  for  tlie  payment  of  costs? 
Ip  (ialbrenth  v.  Drought,  29  Kan.  711,  the 


supreme  court  says:  "The  court  conflrmlng 
the  sale  shall  direct  the  sheriff  to  satisfy  ail 
tax  liens,"  etc.;  plainly  intimating  that  after 
the  sale,  upon  its  confirmation,  when  the 
sheriff  had  the  money,  was  the  proper  time 
to  make  the  order.  See,  also.  Harris  v.  Mc- 
Crossen,  31  Kan.  402.  2  Pac.  814. 

Our  view  of  the  law  being  that  the  taxes 
were  a  paramount  lien  to  the  mortgage  in- 
debtedness, the  objection  made  by  plaintiff 
in  error  to  any  testimony  on  behalf  of  the 
plaintiff  below  was  properly  overruled,  and 
there  was  no  error  in  sustaining  the  objec- 
tions made  by  the  defendants  to  the  ques- 
tions asked,  or  In  overruling  the  motions  of 
the  plaintiff  in  error  as  complained  of.  The 
Judgment  of  the  court  below  will  be  afilrmed. 
All  the  Judges  concurring. 


(6Kan.App.  Ml 
KEMPEK  V.  LORD  et  al. 

(Court  of  .VppeiilK  of  Kansas.  Xortheru  Depart- 
ment, E.  D.     July  IC,  1807.) 

APPEAI,— DlSMIS.OAI,— JfRISDICTIOXAI.  AMOCXT. 

1.  Where  a  motiiiii  to  dismiss  is  filivl  for  the  al- 
IPRwl  reiison  that  the  record  fails  to  show  that 
.?1(H»  is  iuvcilved,  it  the  iietitioii  is  iu-si-rtt^l  in  the 
cnse-iunde,  and  uii  >'.\:iiiiiiiniiun  of  siu-h  pleitding 
shows  that  more  than  if  1(K»  is  (lemmu]e<i  liy  plnin- 
tifr,  and  joil);nient  against  him  for  costs,  such  mo- 
tion should  lie  overruled. 

2.  Section  87  of  the  Code  of  Civil  Procedure 
delities  what  a  petition  should  contain.  //(/■.'  that, 
where  a  petition  co.itains  all  the  requirements 
of  such  siM-tion,  the  same  states  a  cause  of  action, 
and  a  demurrer  thert'to  should  be  ovemiUHl. 

(Syllal)iis  by  the  Comrt.) 

Error  from  district  court.  Jefferson  coun- 
ty;   Ixiiiis  .\.  Myers,  Judge. 

Action  bv  Lottie  C.  Kemper  against  C.  C. 
I  Ix»rd  and  others.  Judgment  for  defendants. 
i  I'laintiff  brings  error.    Reversed. 

I      Gephart  &  Sciiaeffer,  for  plaintiff  In  error. 
]  W.  F.  GiUesly,  for  defendants  in  error. 

I 

I  .M<ELROy,  J.  This  was  an  action  com- 
menced by  Lottie  C.  Kemper  against  C.  C. 
liord  et  al.,  in  the  district  court  of  Jefferson 
county.  The  plaintiff  alleges:  "That  here- 
tofore, to  wit,  on  the  ."»th  day  of  June,  1890, 
said  C.  C.  liord  and  Thomas  C.  Ix>rd,  then 
lieing  partners,  under  the  firm  name  of  Lord 
Brotiiers.  for  value  received,  made,  executed, 
and  delivered,  under  said  firm  name,  to  one 
H.  II.  Crosby,  their  certain  promissory  note 
in  writing  of  tliat  date,  by  which,  for  value 
received,  liiey  promised  to  pay  to  the  order 
of  said  R.  H.  Oi'osby  the  sum  of  twenty-seven 
hundred  and  tn-ent.v-8ix  and  slxtj-  one  hun- 
dredths dollars,  six  months  after  date  there- 
of, witii  intere.«t  tliereon  at  the  rate  of  ten  per 
cent,  per  aniiuni  fnini  the  date  of  said  prom- 
i.ssorj-  note  until  the  sum  and  interest  thereof 
siionld  lie  paid.  That  plaintiff  Is  now  the 
owner  and  iiolder  of  said  note,  and  that  a 
copy  of  said  note,  witii  all  the  written  in- 
dorsements   thereon,    is    hereto    attached, 
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marked  'Exhibit  A,'  ana  made  a  part  of  the 
plaintiff's  petition.  That  said  note,  although 
long  past  due,  remains  wholly  unpaid,  and 
that  said  defendants  C.  C.  Lord  and  Tliomaa 
Lord,  and  each  of  them,  although  payment 
thereof  has  been  demanded  of  them  and 
each  of  them,  hare  wholly  failed  and  neg- 
lected to  pay  oald  promissory  note,  or  any 
part  thereof,  or  any  Interest  thereon,  except 
the  sum  of  $62.72,  paid  thereon  July  1,  1801. 
That  there  Is  now  due  and  payable,  and 
wholly  unpaid  to  said  plaintiff  on  said  in- 
debtedness and  note,  the  sum  of  $3,426.53, 
with  interest  thereon  at  the  roite  of  ten  per 
cent  per  annum  from  the  2l8t  day  of  March, 
1893.  •  *  •  Plaintiff  further  says  that 
said  O.  C.  Lord  and  Thomas  C.  Lord,  though 
often  requested  so  to  do,  have  not  paid  said 
8um  of  money,  or  any  part  tliereof,  or  any 
Interest   thereon    mentioned   in   said^  notes. 

•  •  •  Wherefore  plaintiff  prays  judgment 
against  said  defendants  G.  C.  Lord  and 
Thomas  C.  Lord  for  the  sum  of  $3,426.53, 
with  interest  thereon  at  the  rate  of  ten  per 
eent  per  annum  from  said  2lBt  day  of 
March,  1803,  upon  and  by  virtue  of  said 
promissory    note    of    date    June    5,    1800. 

•  •  •'•  The  petition  contains  another  count, 
and  also  asks  for  the  foreclosure  of  an  al- 
leged mortgage  and  sale  of  real  estate.  O. 
C.  Lord  demurred  to  the  petition,  which 
demurrer  was  sustained,  for  the  reason  that 
the  petition  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
defendants,  to  which  ruling  plaintiff  excepted, 
and  brings  the  case  to  this  court  for  review. 

The  first  thing  demanding  consideration 
is  a  motion  to  dismiss  the  petition  in  error, 
for  the  reason  that  It  does  not  affirmatively 
appear  that  more  than  $100  is  Involved. 
This  position  Is  not  tenable.  The  petition  is 
a  part  of  the  case-made,  and  shows  that 
more  than  $100  Is  Involved. 

The  only  other  question  presented  Is: 
"Does  the  plaimifTs  petition  state  facts  suf- 
ficient to  constitute  a  cause  of  action  In 
favor  of  the  plaintiff,  and  against  the  de- 
fendants?" This  petition  states  a  cause  of 
action.  It  contains  the  name  of  the  court, 
the  county  in  which  the  action  Is  brought, 
the  name  of  the  parties  plaintiff  and  defend- 
ant, followed  by  the  word  "Petition,"  a 
statement  of  the  facts  constituting  the  cause 
of  action.  In  ordinary  and  concise  language, 
and  without  rei>etitlon,  and  contains  a  de- 
mand of  the  relief  to  which  the  plaintiff  sup- 
poses himself  entitled.  The  recovery  of 
money  Is  demanded,  and  the  amount  there- 
of is  stated,  together  with  the  Interest  claim- 
ed. The  demurrer  should  have  been  overrul- 
ed. There  Is  much  In  the  petition  which 
might  be  stricken  out  on  proper  motion,  but 
the  petition  states  a  cause  of  action.  The 
Judgment  of  the  trial  court  is  reversed,  and 
the  ca«e  will  be  remanded,  with  iustructions 
to  the  trial  court  to  overrule  the  demurrer, 
and  proceed  In  accordance  herewith.  All 
the  Judges  concurring. 


(S  Kan.  A.  74) 
LYMAN  et  aL  ▼.  FIRST  NAT.  BANK  OF 
SENEGA. 
(Conrt  of  Appeals  of  Kansas,  Northern  Depart 

meat,  B.  D.     July  16,  1897.) 
Taxattok  —  Sbakebolsers  in  Nationai.  Baivxs. 

The  statutes  of  Kansas  In  relation  to  taxa- 
tion impose  upon  nntional  banlca  the  duty  of  pay- 
ing the  tax  assessed  against  the  shareholders 
therein,  and  authorize  the  treasurer  of  the  coua- 
ty  where  the  bank  is  situated  to  issue  warrant 
therefor  in  case  of  the  failure  of  the  bank  to  pay. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Nemaha  county; 
J.  F.  Thompson,  Judge. 

Action  by  the  First  National  Bank  of  Sen- 
eca, Kan.,  a^alnat  G.  A  Lyman  and  others. 
From  a  Judgment  for  plaintiff,  defendants 
bring  error.     Reversed. 

Weils  &  Wells,  for  plaintiffs  In  error.  Hay- 
den  &  Hayden,  for  defendant  in  error. 

MAHAN,  P.  J.  This  action  was  brought 
by  the  bank  against  the  sheriff  and  his  ixtnds- 
man  to  recover  money  tliat  the  sheriff  had 
collected  from  the  bank  on  a  tax  warrant. 
The  contention  of  the  bank  was  and  is  that 
there  Is  no  law  of  the  state  of  Kansas  re- 
quiring a  bank  to  pay  taxes  on  the  stock  of 
Its  shareholders,  that  wherein  our  statute 
says  "shall"  pay  the  taxes  of  the  sharehold- 
ers the  leglshkture  meant  "may,"  and  that 
there  was  no  warrant  In  law  for  the  treasurer 
Issuing  any  warrant  to  collect  the  tax.  The 
bank  got  Judgment  for  the  amount  of  the  tax 
and  Interest,  and  the  sheriff  appeals;  so  that 
the  only  question  to  be  decided  is,  does  the 
statute  require  the  bank  to  pay  the  tax? 

The  supreme  court  of  the  United  States  has 
said.  In  Bank  v.  Gom.,  9  Wall.  3o3.  that  the 
legislating  might,  under  the  act  creating  the  na- 
tional banim,  require  the  bank  to  pay  such  tax; 
and  the  only  question  is  as  to  the  construction 
of  our  statute,  did  the  legislature  intend  that  tbt 
bank  should  pay,  and  it  seems  to  us  there  can 
be  no  doubt  about  It.  Under  the  act  of  con- 
gress the  capital  stock  of  the  bank  itself  or 
the  property  In  which  Its  capital  stock  is  ia- 
vested  cannot  be  taxed,  but  the  shares  of 
stock  held  by  the  shareholders  can  be  taxed 
in  the  county  and  state  where  the  bank  Is  lo- 
cated. This  was  done  by  the  statute.  Tlie 
contention  Is  made  that,  because  the  asses-s- 
ment  was  in  the  name  of  the  shareholders,  fur- 
nished by  the  bank  under  our  statute,  tlicre- 
fore  the  bank  is  not  required  to  pay.  The 
statute  says  the  bank  shall  pay  the  tax.  The 
United  States  supreme  court  says  it  la  the  only 
means  by  which  nonresident  shareholders  can 
l>e  required  to  contribute  tlieir  share  of  the 
burdens  of  government,  and  we  are  sntislied 
that  the  legislature  intende<l  to  levy  the  tax 
upon  the  stock  of  the  shareholders,  and  re-, 
quire  the  bonk  Itself  to  pay  it,  as  was  done  in 
the  case  of  National  Bank  v.  Com.,  supra,  al- 
though by  different  language.  It  is  said  in 
brief  of  counsel  for  defendant  in  error  that  ns 
against  the  covenmeut  "shall"  alwojrs  muau* 
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"may*  But  this  act  of  the  legislature  was 
oot  atialQst  the  state.  It  was  not  imposioe 
any  duty  or  obligation  apon  the  state,  or  any 
department  of  the  state  government.  It  was 
imposing  a  burden  upon  a  citizen,  or  corpora- 
tion occupying  the  relation  of  a  citizen,  and 
the  rule  contended  for  does  not  apply.  When 
the  legislature  says  a  citizen  or  a  corporation 
occupying  that  relation  shall  do  a  thing,  it 
means  shjill,  and  not  that  they  may.  The 
holding  of  the  court  below  was  erroneous.  The 
tax  was  properly  levied.  It  was  the  duty  of  the 
bank  to  pay  it.  The  treasurer  was  authorized 
under  the  law  to  issue  his  warrant  against  the 
banic,  and  the  sberlff  was  authorized  to  seize 
the  property  of  the  banit  in  payment  of  the  tax. 
The  Judgment  will  be  reversed,  and  the  case 
remanded,  with  direction  to  the  lower  court  to 
render  Judgment  for  the  defendants. 

McELROT,  J.,  concurs.    WEIXS,  J,,  having 
been  of  counsel,  not  sitting. 


<6  Kan.  A.  919) 

FnEUKD  V.  HIXON  et  aL 
(Court  of  Appeals  of  Knnsna,  Nortliern  Depart- 
ment, E.  D.     July  16,  1SU7.) 

EVIDENCB  or    AOBXCT. 

The  only  icsue  in  this  cise  was  ns  to  whether 
or  not  B.  E.  FrouDd  ncteil  for  himself,  or  wlieth- 
er  he  acted  as  tlie  n;;ont  of  plaintiff  in  error,  in 
the  purclunse  of  oprtain  materini,  and  in  the  oon- 
straotion  of  a  barn.  The  issue  was  fairly  pre- 
sented to  the  jury  by  the  instniotions  of  tlie 
court,  and  the  testimony  was  sufflrirnt  to  war- 
rant the  verdict  of  the  jury.  The  gpcoial  findings 
are  not  inconsistent  with  the  general  verdict. 
Verdict  and  judgment  aflirmed. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Atcblson  county; 
W.  D.  Webb,  Judge. 

Action  by  O.  C.  Hizon  A  Co.  against  Min- 
nie B.  Freund.  Judgment  for  plaintiffs. 
Defendant  brings  error.     Affirmed. 

J.  P.  Adams  and  C.  S.  Hull,  for  plaintiff  In 
error.    C.  J.  Conlon,  for  defendants  in  error. 

McELROY,  J.  This  was  an  action  brought 
by  G.  C.  Hixon  &  Co.  against  Minnie  B. 
Freund  to  recover  for  lumber  and  material 
sold  to  B.  B.  Freund,  the  husband  of  Minnie 
H!.,  and  used  in  the  construction  of  a  barn. 
The  bam  was  constructed  on  real  estate 
owned  by  Minnie  B.  Freund.  It  was  claim- 
ed in  the  trial  court,  by  the  plalnttfTs,  that 
B.  B.  Freund,  In  the  purchase  of  materials 
and  in  the  construction  of  the  tmrn,  acted  for 
and  on  behalf  of  plaintiff  in  error,  which 
was  denied  by  Minrle  B.  Freund.  The  case 
was  commenced  In  justice's  court,  and  ap- 
pealed to  the  district  court,  where  the  trial 
resulted  In  a  verdict  and  judgment  against 
plaintiff  In  error  In  the  purchase  of  the  ma- 
terial and  construction  of  the  bam.  The 
jury  returned  a  general  verdict  in  favor  of 
die  plaintiffs  (defendants  In  error),  and  against 
the  defendant  (plaintiff  In  error),  and  re- 
turned   certain    special    Audlnga    ot    fact. 


There  were  seven  speclnl  findings  of  fact 
submitted  to  the  jury.  Special  findings  Njs. 
1,  2,  3,  4,  and  7  were  as  to  questions  which 
were  conceded  by  both  parties  during  the 
trial  of  the  case,  or  which  were  wholly  im- 
material. Special  finding  No.  S  was  neces- 
sarily Involved  In  the  general  verdict  of  the 
jury.  The  answer  to  special  finding  No.  6 
is  not  very  satisfactory:  yet  neither  party 
took  any  exceptions  to  the  answer,  nor  asked 
to  have  the  same  made  more  full  and  com- 
plete. However,  such  answer  does  not  seem 
to  be  In  any  way  Inconsistent  with  the  find- 
ings and  verdict  of  the  jury. 

An  examination  of  the  evidence  shows  con- 
clusively that  Mrs.  Freund  authorized  her 
husband  to  purchase  tbe  material,  and  con- 
struct the  bam,  with  her  funds.  It  seems 
to  have  been  tbe  Intention  of  the  parties  that 
her  husband  was  to  use  the  bam  after  It 
was  constructed,  but,  shortly  after  the  con- 
struction of  the  same,  her  husband  left  the 
country.  She  took  possession  of  the  bam. 
used  it,  and  caused  It  to  be  Insured  In  her 
nnnic.  The  fact  that  B.  B.  Freund  did  not 
disclose  the  authority  given  him  by  his  wife 
to  construct  the  barn  does  not  prevent  tbe 
defendants  In  error  from  lURlsting  that  she 
should  pay  the  bill.  The  verdict  of  the  Jury 
Is  fully  supported  by  the  evidence  in  tbe 
case.  The  instructions  as  given  fairly  pre- 
sented tbe  issues  to  tbe  jury.  There  was  no 
substantial  error  committed  in  the  giving  or 
in  the  refusing  to  give  instructions.  The 
judgment  of  tbe  lower  court  will  be  affirmed. 
All  tbe  judges  concurring. 


<6  Kan.  A.  66) 
TAFT  V.  BUURELU 
(Conrt  ct  Appeals  of  Knns;is,  Northern  Depart- 
ment E.  D.    Julv  10.  ISOT.) 
Afpeal— Nrcessakt  Parties. 
In  an   action   to  forroloae  a   mortfmge.  In 
which   there   is   pcrsunai   jniij;ment  against   tbe 
mortgagor,  in  favor  of  several  dilTiTent  fl;iimants 
for  liens,  and  tbe  lien  of  plaintiff  in  error  in  this 
court  is  denied,  and  tbe  liens  of  other  parties 
awarded  to  them,  and  the  olaintiff  in  error  in  this 
court  seelia  to  enlarge  iiis  juilBiueut  apninst  the 
mortgagor,  and  to  establish  his  lien  against  the 
property  in  controversy  by  bis  petition  in  error 
m  this  court,  the  mortgagors  are  necessary  parties 
to  tlie  petition  in  error  herein;   and,  without  tbe 
presence  of  such  mortg.igor8,  this  court  has  no 
jurisdiction  of  tlie  ease  to  determine  such  con- 
tention, and,  in  their  absence,  the  petition  in  error 
will  be  dismissed. 
(Syllabus  by  the  Court.) 

Error  from  circuit  court,  Shawnee  county; 
J.  B.  Johnson,  Judf-e. 

Action  by  Adeline  S.  Taft,  administratrix 
of  E.  A.  Taft,  deceased,  against  Margaret  8. 
Burrell  and  others.  From  the  judgment, 
plaintiff  brings  error.     Dismissed. 

B.  F.  Hilton,  for  plaintiff  In  error.  A.  Bei- 
gen,  for  defendant  in  error. 

MAHAN,  P.  J.  This  was  an  action  to  fore< 
close  a  mortgage,  and  for  a  personal  jndgment 
against  tbe  mortgagors.    The  plaintiff  io  er- 
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ror  also  sought  to  forecloee  a  mortgage  on  fbe 
same  property.  Tbere  was  a  personal  Judg- 
ment in  her  faTor,  but  a  lien  was  denied. 
There  was  a  Judgment  in  favor  of  the  defend- 
ant In  error,  decreeing  her  to  have  a  first  lien 
on  the  property.  The  mortgagors  were  par- 
ties defendant  below,  and  they  are  not 
brought  here.  Plaintiff  in  error  seelts  to  es- 
tablish a  first  lien,  and  enlarge  her  Judgment 
against  the  mortgagor,  and  displace,  to  the 
extent  of  her  first  lien,  the  first  lien  of  the  de- 
fendant in  error.  Under  the  well-established 
rule  of  the  supreme  court,  as  well  as  this 
court,  we  are  without  Jurisdiction  in  the  case, 
because  the  mortgagors  are  not  brought  before 
the  court.  The  plaintiff  below  is  the  only 
party  brought  here.  The  motion  to  dismiss 
wUl  be  sustained.    All  the  Judges  concurring. 


(U  Utah  472) 

SALT  LAKH  OITT  ▼.  ARMSTRONG  et  aL, 

Countv  CJom'ra. 
(Supreme  Court  of  Utah.     July  29,  1897.) 
Taxation— EQtrAMz/kTioN  bt  Cocntt  Board. 

1.  Under  section  11,  art.  13,  of  the  constitution, 
and  section  21,  subd.  l5,  c.  131,  Sess.  Laws  Utah 
1896,  the  county  tx>ard  of  equaiization  may  raise 
or  lower  the  valuatioQ  of  the  assessment  of  any 
class  of  property  in  the  county  for  dty  taxes  as 
well  as  for  county  taxes. 

2.  After  full  inrestigation  and  careful  con- 
sideration of  the  assessment,  the  board  may  raise 
or  lower  the  valuation  of  real  estate  in  a  partic- 
ular locality  to  equalize  with  the  raluation  in  the 
rest  of  the  county. 

3.  Sections  72  and  73  of  chapter  129,  Sess. 
Laws  Utah  1896,  refer  to  reductions  of  the 
valuation  of  the  property  of  Individuals  on  tlieir 
respective  applications,  not  to  the  valuation  of  an 
entire  district. 

(Syllabus  by  the  Court) 

Appeal  from  distrlot  court,  Salt  Lake  coun- 
ty;  A.  G.  Norrell,  Judge. 

Action  by  Salt  Lake  C!t.v  against  Francis 
Armstrong  and  others,  county  commissioners 
of  Salt  Lake  county,  sitting  as  a  board  of 
equali/ation.  From  the  Judgment,  defendants 
appeal.     Reversed. 

Waldemar  Van  Cott,  R.  W.  Young,  and 
Bennett,  Harkncss,  Howat  &  Bradley,  for 
appellants.  William  McKay  and  David  B. 
Hempstead,  for  respondent. 

ZAXB,  C.  J.  This  Is  an  appeal  from  a 
Judgment  decUiring  the  board  of  equalization 
of  Salt  Lake  county  had  no  Jurisdiction  to 
adopt  the  following  order,  and  declaring  it  an- 
nulietl:  "Resolved,  that  it  is  the  opinion  of  the 
board  of  equalization  of  Salt  Lake  county, 
Utah,  from  evidence  duly  introduced  before 
It,  that  the  real  estate  of  said  Salt  Lake  coun- 
ty and  Salt  I^oke  City  is  unequally  assessed, 
and  a  large  portion  of  the  real  estate  of  said 
city  and  county  is  asses.sed  above  its  actual 
cash  value,  and  in  excess  of  the  re.Iiiction  here- 
by ordered;  and  that  Is  especially  true  of  that 
portion  of  Salt  Lake  City  lying  south  of  the 
north  line  of  Third  south  street,  and  north  of 
the  north  line  of  Ninth  South  street,  and  of  all 
49  P.-^ 


that  portion  of  Salt  Lak«  City  lying  west  of 
First  West  street  and  north  of  Third  South 
street;  and  this  board  hereby  orders  that  the 
assessment  of  the  real  estate  in  these  portions 
of  Salt  Lake  City  be,  and  it  Is  hereby,  reduced 
twenty  per  cent.;  and  It  la  the  opinion  of 
said  board,  from  such  evidence,  that  a  portion 
of  the  real  estate  in  Salt  Lake  City  and  Salt 
Lake  county  Is  imequally  assessed,  and  is 
assessed  above  Its  actual  cash  value;  and  es- 
pecially is  this  true  as  to  that  portion  of  Salt 
Lake  City  and  Salt  Lake  county  lying  between 
the  north  line  of  Ninth  South  street  and  the 
north  line  of  TweUth  South  street,  being 
bounded  on  the  east  by  the  most  eastern 
{Mint  of  Salt  Lake  City  extended  southward, 
and  bounded  on  the  west  by  the  most  wesitern 
point  of  Salt  Lake  City  extended  southward; 
and  this  board  hereby  orders  that  the  assess- 
ment of  the  real  estate  in  such  portions  of 
Salt  Lake  City  and  Salt  Lake  county  be,  and 
the  same  is  hereby,  reduced  forty  per  cent." 
It  appears  that  the  county  of  Salt  Lake  is  one 
assessment  district,  and  that  on  the  12  th  day 
of  June,  1897,  the  assessment  was  completed, 
and  that  the  city  authorities  determined  it 
would  be  necessary  to  raise  by  taxation  reve- 
nue. In  addition  to  the  revenue  received  from 
other  sources,  $2G2,5<X),  and  fixed  the  tax  rate 
at  7  mills  on  the  dollar,  that  being  the  rate 
necessary  to  raise  the  revenue  required;  that 
on  the  12th  day  of  the  following  July  by  the 
order  above  quoted  the  valuation  of  the  real 
estate  was  reduced  in  the  district  described 
in  the  order;  that  the  reduction  amounted  to 
?5,000,COO  on  the  valuation.  With  this  reduc- 
tion, it  is  claimed  by  the  city  authorities,  the 
revenue  will  be  insufficient  to  pay  the  ordinary 
and  necessary  expenses  of  the  city  for  the 
year  for  which  the  assessment  is  made.  It 
appears  fiurther  that  the  board,  after  having 
u^ade  reductions  in  the  taxes  of  various  in- 
dividuals in  the  county  and  city,  and  after 
hearing  oral  objections  of  the  owners  of  said 
real  estate  in  the  districts  named  in  the  order, 
upon  investigation  and  on  Its  own  motion, 
made  the  reductions  mentioned  In  the  order 
complained  of.  In  view  of  these  facts  the 
quo.siion  arises,  had  the  board  the  power  to 
make  the  reduction?  Counsel  for  the  city 
claim:  First.  That  the  board  had  no  author- 
ity to  reduce  the  valuation  of  the  real  estate 
by  a  general  order,  but  that  such  should  have 
been  made  upon  the  written  application  of  the 
owners  of  the  real  estate;  that  the  board  had 
no  right  to  establish  districts  as  they  did  by 
the  order,  and  reduce  tlie  valuation  upon  all 
the  real  estate  within  the  limits  which  they 
prescribed.  Second.  That,  if  they  had  the  au- 
thority, they  could  only  act  upon  the  written 
application  of  the  owners  of  the  real  estate 
within  such  districts. 

Section  3  of  article  13  of  the  state  constitu- 
tion dechires  that  "the  legislature  shall  pro- 
vide by  law,  a  uniform  and  equal  rate  of  as- 
sessment and  taxation  on  all  property  in  the 
state,  according  to  its  value  In  money,  and 
shall  prescribe  by  general  law  such  regulations 
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08  shall  secure  a  Just  valuation  for  taxation 
of  all  property;  so  that  every  person  and  cor- 
poration Shan  pay  a  tax  in  proportion  to  the 
value  of  his,  her  or  its  property.  •  *  *" 
Section  11  of  the  same  article  provides  that: 
"•  •  •  The  duty  of  the  state  board  of  equal- 
ization shall  be  to  adjust  and  equalize  the 
valuation  of  the  real  and  personal  property 
among  the  several  counties  of  the  state.  The 
duty  of  the  county  boai-d  of  equalization  shall 
he  to  adjust  and  equalize  the  valuation  of  the 
real  and  personal  property  within  their  re- 
si)ectlve  counties.  Each  board  shall  also  per- 
form Kucb  other  duties  as  may  be  prescribed 
by  law."  The  last  section  makes  It  the  duty 
of  the  county  board  to  adjust  and  equalize 
the  valuation  of  the  real  and  personal  prop- 
erty within  their  respective  counties,  wltliout 
prescribing  the  mode  to  be  adopted.  This 
leaves  the  board  the  discretion  to  adopt  any 
reasonable  and  Just  method,  and  if,  uiwn  an 
examination  and  investigation  of  the  assess- 
ment, the  board  should  be  of  the  opinion  that 
the  real  estate  In  a  particular  locality  is  too 
high,  and  that  in  other  localities  the  assess- 
ment iB  too  low,  it  would  appear  to  be  a  rea- 
sonable exercise  of  its  authority  to  prescribe 
the  localities,  and  raise  or  lower  the  valuation 
so  as  to  equalize  the  a-^sessment  In  such  dis- 
tricts (describing  them).  The  court  may  take 
notice  of  the  fact  that  a  number  of  (lei)uty 
assessors  are  employed  by  the  county  assessor, 
and  that  these  men  In  assessing  the  proi)erty 
may  differ  in  their  estimates  as  to  the  value 
of  the  property,  and  It  would  seem  reasonable 
that  some  general  authority  should  exercise 
the  power  of  equalizing  tlieir  various  assess- 
ments so  as  to  make  it  e<]ual  and  Just  through- 
out the  city  and  county.  Section  21,  subd. 
15,  c.  131,  Sess.  Laws  Utah  1.80G.  provides 
that  the  board  of  equalization  shall  have  pow- 
er "to  equalize  assessments  and  to  raise  or 
lower  the  assessed  valuation  of  any  class  of 
property  In  their  respective  counties  (except 
property  assessed  and  valued  by  the  state 
board  of  equalization),  for  county,  county 
school,  or  8i)eclal  school  taxes.  The  board  of 
county  commissioners  may  remit  or  abate  the 
taxes  of  any  insane,  idiotic,  Infirm  or  indigent 
person  to  an  amount  not  exceeding  ten  dollars 
for  the  current  year."  This  section  mast  be 
construed  as  meaning  that  the  board  of  equal- 
ization may  raise  or  lower  the  assessed  valua- 
tion of  any  class  of  property  In  their  respective 
counties  for  city  taxes,  as  well  as  the  valuation 
for  county  or  other  taxes.  It  would  be  unrea- 
sonable to  assume  that  the  legislature  Intend- 
ed that  the  county  taxes  should  be  based  on 
the  valuation  of  classes  of  proi>erty  as  fixed 
by  the  board  of  equalization,  and  the  city 
taxes  on  the  valuation  as  fixed  by  the  aaoessor. 
Hence  we  assume  the  board  had  the  authority 
to  raise  or  lower  the  assessed  valuation  of 
classes  of  property  for  city  taxes  as  well  as 
for  county  taxes. 

Section  72,  c.  129,  Sess.  Iaws  Utah  1896,  de- 
clares that:  "No  reduction  must  be  made  In 
the  valuatlcm  of  property  unless  the  x>arty  af- 


fected thereby,  or  his  agent,  makes  and  files 
vrith  the  board  a  written  application  therefor, 
verified  by  his  oath,  or  shall  api>ear  before 
the  county  board  of  equalization  and  show 
facts  upon  which  it  is  claimed  such  reduction 
should  be  made."  And  section  73  provides: 
"Before  the  board  grants  the  application,  or 
makes  any  reduction  applied  for  it  may  exam- 
ine on  oath  the  person  or  agent  making  the  ap- 
plication touching  the  value  of  the  property  of 
such  person.  Ko  reduction  must  be  made  un- 
less such  person  or  the  agent  making  the  ap- 
plication. If  required,  attends  and  answers  all 
questions  pertinent  to  the  Inquiry."  These 
two  sections  refer  to  reductions  upon  the  ap- 
plication of  Individuals,  and  not  reductions 
made  upon  classes  of  property  within  certain 
localities  designated  or  described  by  the  board. 
The  latter  may  be  made  without  a  written 
application,  upon  such  reasonable  examination 
and  investigation  as  the  Iward  may  make  ac- 
cording to  its  best  Judgment.  It  would  be 
unreasonable  to  require  several  thousand  peo- 
ple, proi)erty  owners  in  a  large  district,  each 
to  make  a  written  application  for  such  reduc- 
tion. Where  the  excessive  valuation  applies 
to  the  entire  district,  the  board  may  make 
the  reduction  as  we  have  indicated,  without  a 
wrltteu  application  being  made. 

We  are  of  the  opinion  that  the  court  below 
erred  In  holding  that  the  county  board  exceed- 
ed Its  authority  In  making  the  order,  and  In 
annulling  it.  The  Judgment  is  therefore  re- 
verseil,  and  the  cause  remanded. 

BARTCH  and  MINER,  JJ.,  concur. 


(15  Utah  3M) 
GAMMBTT  v.  STORRS  et  al. 
(Supreme  Court  of  Utah.     June  15,  1897.) 
HoMESTEAn— What  Constitutes. 
In  an  action  brought  by  the  plaintiff  to  en- 
join defoiidunt  from  soiling  certain  land  on  ex- 
ecution.   (>n    the    ground    that    it    wag    exempt, 
unilpr  section  3429,  subd.  11,  Comp.  Laws  Utah 
1888,  relating  to  homesteads,  held,  that  the  land, 
not   being   the   residence  of   the  plaintiff  or   bis 
family,   nor  in  any  manner  appurtenant  to,   or 
UBed  in  connection  with,  their  residence,  nor  se- 
lected by  the  plaintiff  for  a  homestead,  is  not 
witttin  the  exemption  provided  for  in  the  stat- 
ute, and  hence  subject  to  sale  by  the  judgment 
creditor. 
(Syllabus  by  the  Courtl 

Appeal  from  district  court.  Fourth  district; 
W.  N.  Dusenberry,  Judge. 

Bill  by  James  E.  Gammett  against  George 
A.  Storrs  and  Alexander  Wiikins.  From  a  de- 
cree for  plaintiff,  defendants  appeal.  Re 
versed. 

Bennett,  Harkness,  Howat  &  Bradley  and 
George  L.  Nye,  for  appellants.  Thurman  & 
Wedgwood,  for  resjwndent. 

BARTCH,  J.  This  Is  an  action  to  enjoin 
the  defendants,  the  sheriff  of  Utah  county  and 
his  deputy,  from  selling,  under  a  writ  of  ex- 
ecution, certain  real  estate  of  the  plaintiff, 
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which  he  claims  is  exempt  from  execution  by 
virtue  of  the  homestead  exemption  laws. 

The  only  material  question  presented  on  this 
appeal  is  whether,  under  section  3429,  subd. 
11,  Comp.  Laws  Utah  1888,  the  real  eatate  in 
controversy,  not  being  the  residence  of  the 
plaintiff  or  his  family,  nor  in  any  manner  ap- 
purtenant to,  or  used  In  connection  with,  their 
residence,  nor  selected  by  the  plaintiff  for  a 
homestead,  is  exempt  from  execution.  The 
court  below,  in  accordance  with  the  contention 
of  the  respondent,  decided  that  the  property 
was  exempt,  and  enjoined  its  sale.  Subdivi- 
sion 11,  so  far  as  material  to  this  decision, 
contains  language  as  follows:  "If  the  debtor 
be  the  head  of  a  family,  there  shall  be  a  fur- 
ther exemption  of  a  homestead,  to  be  selected 
by  the  debtor,  consisting  of  lands,  together 
with  the  appurtenances  and  improvements 
thereon,  not  exceeding  in  value  the  sum  of  one 
thousand  dollars,  for  the  Judgment  debtor,  and 
the  further  sum  of  five  hundred  dollars  for  his 
wife,  and  two  hundred  and  fifty  dollars  foi 
each  other  member  of  the  family.  If  the 
homestead  selected  by  the  debtor  is  of  a  great- 
er value  than  Is  exempted  under  this  section, 
it  shall  be  optional  with  the  judgment  debtor 
to  permit  the  same  to  be  partitioned  or  to  b« 
sold,  and  to  receive  In  money  the  value  of  the 
homestead  as  provided  In  this  section.  If  the 
debtor  so  elect,  the  homestead  may  be  sold  as 
other  lands  are  sold  on  execution,  and,  after 
pasrlng  the  debtor  the  value  of  the  homestead, 
the  balance  of  the  money  shall  be  applied  up- 
on the  judgment."  It  is  Insisted  for  the  re- 
spondent that  this  is  a  statute  of  exemptions, 
and  not  of  homestead,  and  that  under  its  pro- 
visions the  head  of  a  family  is  entitled  to  an 
exemption  out  of  any  real  property  which  he 
may  own  equal  In  value  to  the  monetary  limit 
specified  therein,  without  reference  to  the 
family  residence  of  the  debtor. 

We  cannot  concur  in  this  position.  It  Is  true 
the  statute  does  not  constitute  an  Independent 
or  technlctd  homestead  law,  and  the  term 
"homestead"  Implies  some  degree  of  exemp- 
tion; but  this  may  be  said  of  every  homestead 
law.  The  term  "homestead,"  In  legal  par- 
lance, possesses  the  quality  of  Inalienability 
for  the  debts  Of  the  judgment  debtor.  If  he  be 
the  head  of  a  family,  and,  at  the  same  time, 
conveys  the  idea  of  a  home  place.  Waples 
In  his  work  on  Homestead  and  Exemption,  In 
section  1,  defines  It  as  "a  family  residence, 
owned,  occupied,  dedicated,  limited,  exempted, 
and  restrained  in  alienability,  as  the  statute 
prescribes."  Possibly,  this  Is  a  more  restrict- 
ed meaning  of  the  term  than  that  in  which  It 
was  used  In  the  statute  under  consideration, 
bot  it  is  the  sense  in  which  the  word  is  gen* 
erally  used  by  courts  and  law  writers.  The 
meaning  of  the  word  "homestead,"  as  used 
in  our  statute,  evidently  includes,  not  only 
the  land  whereon  the  family  of  the  judgment 
debtor  resides,  but  also  any  of  his  land  of  the 
limited  value  which  he  may  have  selected,  or 
may  select,  for  a  home,  although  It  may  uever 
have  been  actually  occupied  as  the  owner'b 


place  of  residence.    The  Idea  of  family  tcsI- 

dence  seema  to  pervade  the  entire  statute,  and 
the  judgment  debtor  cannot  claim  land  remov- 
ed from,  and  In  no  way  connected  with,  the 
place  where  he  resides,  merely  as  an  exemp- 
tion, without  any  Intention  of  using  It  as  a 
place  for  a  family  residence,  or  In  connection 
therewith.  It  Is  clear,  from  the  context,  that 
it  was  the  Intention  of  the  legislature  to  pre- 
serve a  home  for  the  judgment  debtor,  and 
not  to  exempt  from  his  creditors  any  qiuuitity 
of  land  of  the  designated  value,  regardless  of 
the  uses  to  which  the  property  had  been,  or 
might  be,  applied.  The  real  purpose  was  the 
conservation  of  the  family  home.  The  law 
provides  for  an  "exemption  of  a  home.stead,  to 
be  selected  by  the  debtor."  Hence,  unless  the 
"homestead"  be  selected  by  the  debtor,  there 
is  no  exemption,  and  such  selection  must 
doubtless  be  made  before  sale  on  execution, 
because  upon  sale  the  debtor  ceases  to  be  the 
owner  of  the  property.  This  Is  so  from  the 
nature  of  things,  although  there  Is  no  specific 
provision  as  to  the  time  when  the  homestead 
Is  to  be  selected.  A  failure  of  selection,  there- 
fore, before  sale  is  fatal  to  the  exemption. 
The  homestead  is  to  consist  of  lands,  "together 
with  the  appurtenances  and  improvements 
thereon."  This  also  indicates  family  use,  be- 
cause the  appurtenances  and  Improvements 
are  necessary  to  the  enjoyment  of  the  home. 

Without  further  specific  reference  to  the 
provisions  above  quoted,  it  will  be  noticed, 
from  an  examination  of  the  whole  subdivision, 
as  well  as  other  sections  of  our  laws,  that 
where  the  word  "homestead"  occurs,  it  Is 
suggestive  of  family  home.  The  policy  of  the 
late  territory  seems  to  have  been  to  foster 
families,  and  secure  their  permanence  as  fact- 
ors of  society,  rather  than  to  preserve  the 
lands  of  Insolvent  debtors  only  for  their  own 
good.  It  is  evident  that  the  statute  was  not 
designed  for  the  mere  benefit  of  the  impe- 
cunious, but  to  conserve  the  homes  of  all  class- 
es, as  the  plllarsof  the  governmental  s'ructure. 
Every  head  of  a  family,  of  high  estate  or  low, 
either  before  or  when  pressed  by  creditors,  is 
entitled  to  select  out  of  his  land  a  place  for 
his  family  home,  which  shall  be  exempt  under 
the  law.  The  purpose  of  such  a  statute  Is 
laudable.  The  policy  under  which  It  Is  en- 
acted 18  supported,  as  tending  to  promote  the 
best  Interests  of  the  state,  because  upon  the 
permanency  of  the  families,  which  constitute 
the  units  of  society,  depends  the  progress  of 
civilisation,  and  the  welfare  of  the  institutions 
which  the  state  aims  to  foster. 

Counsel  for  the  respondent  cite  the  cases  of 
Nance  v.  Hill,  26  S.  C.  227,  1  S.  B.  897,  and 
Swandale  v.  Swandnle,  25  S.  C.  302,  which 
appear  to  sustain  the  contention- that  it  is 
not  necessary  that  the  homestead  should  be 
the  place  of  residence,  or  Intended  residence, 
of  the  person  claiming  the  exemption.  The 
decisions  in  those  cases,  however,  were  based 
on  a  provision  of  the  constitution  of  South 
Carolina,  which  differs  materially  In  language 
from  tlie  provisions  of  our  statute.    We  must 
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therefore  decline  to  follow  them  In  deciding 
the  question  before  us.  The  views  herein 
entertained  are  in  harmony  with  those  indi- 
cated on  several  occasions  in  this  court,  and 
hare  the  support  of  authority.  Wapl.  Humest 
8  2:  Thomp.  Homest.  {  100;  Knudsen  t. 
Hannberg,  8  Utah,  203,  30  Pac.  749;  Cools  v. 
Higley,  10  Utah,  228,  37  Pac.  330.  The  re- 
spondent, never  having  had  his  family  resi- 
dence on  the  land  in  controversy,  and  never 
having  selected  it  as  a  place  for  a  family 
home,  or  with  the  Intention  of  making  It  such 
a  home,  was  not  entitled  to  have  his  Judgment 
creditor,  or  the  officers  acting  as  his  agents, 
restrained  from  selling  it  on  execution,  and 
the  court  erred  in  making  the  restraining  or- 
der. 

The  cause  is  reversed  and  remanded,  with 
directions  to  the  court  below  to  dismiss  the 
action. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(IS  Utah  325^ 

NELSON  T.  SOUTHERN  PAC.  CO. 
(Supreme  Court  of  Utah.    June  17,  1897.) 

COKSTITCTIOSAL  LaW— SUPREMB     CoURT— RkVIBW 

or  FACT8—lN8TRiiOTioxs— Customs— Cehtaixtt 
— Cabkieks— CoNTRiBUTOur  Nequoence  —  No- 
tice TO  AOEXT. 

1.  Under  section  9,  art.  8,  Const.,  the  suprpme 
court  has  been  depriviHl  of  the  power  to  review 
the  facts  in  a  case  at  law,  except  so  far  as  may 
be  neoessary  to  determine  questions  of  law. 

2.  Wliere  a  specific  exception  has  heen  taken 
to  objectionable  matter  in  a  charge,  this  court 
will  consider  not  only  that  to  which  the  exception 
was  specifically  taken,  but  also  what  is  affected 
thereby. 

3.  To  establish  the  validity  of  a  custom  of 
trade,  on  which  a  party  relies  in  an  action  for 
personal  injur?,  the  usage  must  hare  existed  such 
a  length  of  time  as  to  become  generally  known, 
and  must  be  shown  to  be  reasonable,  uniform, 
certain,  and  not  contrary  to  law;  and  it  is  error 
for  a  court  to  charge  a  jury  that  the  custom  or 
usage  must  be  "so  certain  as  the  business  to 
which  the  rule  applies  will  permit,"  there  being 
no  comparative  degrees  at,  to  the  certainty  of  a 
custom. 

4.  If  a  person,  who  is  in  charge  of  live  stock 
on  a  railroad  train,  while  the  train  is  in  motion, 
incautiously,  without  the  exercise  of  ordinary 
care  and  prudence,  or  such  as  a  man  of  reason- 
able care  and  foresight  would  under  similar  cir- 
cumstances exercise,  does  an  act  wliich  causes  or 
contributes  to  his  death,  and  becomes  the  proxi- 
mate cause  thereof,  it  will  be  such  contributory 
negligence  as  will  bar  a  recovery  by  liis  legal  rep- 
resentatives for  his  death. 

5.  It  is  error  to  permit  a  witness  to  answer, 
over  objections,  questions  intended  to  show 
knowledge  on  the  part  of  "railroad  men,"  with- 
out showing  that  they  are  agents  of  the  railway 
company,  where  the  purpose  is  to  show  knowl- 
edge on  the  part  of  the  company, 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  II.  Rolapp,  Judge. 

Action  by  Alfred  H.  Nelson,  administrator 
of  the  estate  of  Charles  A.  Nelson,  deceased, 
against  the  Southern  Pacific  Company.  Prom 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 


iMarshall  &  Royle,  for  appellant  Evans  & 
Rogers,  for  respondent. 

BARTCH,  J.  The  plaintiff,  as  admtailstra- 
tor,  brought  this  action  to  recover  damages 
for  the  death  of  Charles  A.  Ndson,  alleged  to 
have  been  caused  by  the  negligence  of  the  de- 
fendant In  the  operation  of  its  railroad.  The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff In  the  sum  of  $20,000,  but  the  court  after- 
wards. In  deciding  a  motion  for  a  new  trial, 
determined  to  grant  It  unless  a  remittitur  were 
filed  which  would  reduce  the  amoimt  to 
$15,000.  The  plaintiff  then  consented  to  file 
such  remittitur,  and  thereupon  Judgment  was 
entered  accordingly,  and  the  motion  overruled. 
This  appeal  Is  from  the  judgment,  and  from 
the  order  overruling  the  motion  for  a  new  trial; 
but  as  this  court  has  held  In  White  v.  Pease 
(decided  at  the  present  term)  49  Paa  416, 
that  no  appeal  lies  in  this  state  from  an  order 
overruling  a  motion  for  a  new  trial,  the  ap- 
peal from  the  judgment  alone  can  be  consid- 
ered. 

Counsel  for  the  appellant,  in  the  first  in- 
stance, insist  that  certahi  facts  are  establish- 
ed by  a  preponderance  of  the  evidence.  How- 
ever this  may  be,  It  is  but  for  ns  to  reply  that 
we  have  no  power  to  determine  whether  the 
preponderance  of  the  evidence  is  with  the  ap- 
pellant or  respondent  Section  9,  art.  8,  of  the 
constitution,  provides,  "In  cases  at  law  the  ap- 
peal shall  be  upon  questions  of  law  alone." 
Under  this  provision  of  the  constitution,  this 
court  on  api)eal  has  no  power  to  review  the 
facts  in  a  case  at  law,  except  so  far  as  may 
be  necessary  to  determine  questions  of  law. 
It  Is  therefore  useless  to  Incumber  the  record 
with  any  evidence  In  such  a  case  wlilch  is  not 
necessary  to  the  determination  of  the  questions 
of  law  presented,  because.  If  there  Is  any  evi- 
dence to  sustain  the  judgment,  we  are  power- 
less to  determine  whether  such  evidence  pre- 
ponderates, or  whether,  under  all  the  evidence, 
we  would  render  the  same  judgment,  and,  if 
not,  then  substitute  our  judgment  for  that  of 
the  Jury.  In  all  such  cases  It  is  the  provhice  of 
the  trial  court  and  jury  to  determine  as  to 
where  the  prei)onderance  of  the  evldmce  lies. 
Hence,  this  being  an  action  at  law,  all  ques- 
tions of  fact  raised  in  the  record  must  be  elimi- 
nated, and  questions  of  law  alone  considered. 

Counsel  also  insist  that  the  court  erred  in 
its  instructions  to  the  jury.  At  the  trial  they 
excepted  to  a  specific  portion  of  the  charge, 
and,  as  the  part  so  excepted  to  relates  to  and 
affects  almost  an  entire  paragraph,  we  will 
consider  not  only  that  to  which  the  exception 
was  specifically  taken,  but  also  what  Is  af- 
fected thereby.  The  portions  of  the  para- 
graph thus  subject  to  the  objection  read  as 
follows:  "And  If  In  this  case  the  jury  believe 
from  the  evidence  that  deceased,  by  waiting 
a  short  time  In  the  sheep  cars,  until  the  train 
stopped  at  the  summit,  could  have  left  the 
sheep  cars  and  walked  back  to  the  caboose 
upon  the  grotmd,  and  that  he  was  exposed  to 
no  danger  or  peril  by  so  remalnbog  In  the  sheep 
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cars;  that  the  deceased,  disregarding  this 
means  of  so  returning  to  the  caboose,  careless- 
ly, or  recklessly,  in  the  face  of  Icuown  or  appar- 
ent danger,  attempted  to  pass  from  the  sheep 
cars  to  the  caboose  over  the  tops  of  intermedi- 
ate cars  of  unequal  height,  -wlille  passing 
through  the  snowsheds,  and  in  a  storm  of  vriud 
and  snow  so  severe  as  to  tax  all  his  energies  to 
maintain  his  footing  upon  the  tops  of  the  cars 
(if  you  find  that  such  climatic  conditions  exist- 
ed at  that  time),  and  in  so  doing  he  was  struclc 
and  injured,— his  own  careless  and  recltless 
action  was  the  cause  of  his  own  Injury,  and 
plaintiff  cannot  recover  In  this  action,  even 
though  you  believe  from  the  evidence  that  the 
defendant  was  also  negligent,  unless  you  fur- 
ther believe  from  the  evidence  in  this  case  that 
It  was  a  usual  custom  or  practice  among  sheep 
men  at  or  prior  to  the  time  of  the  injury,  and 
at  or  near  the  place  of  injury,  to  walk  across 
the  tops  of  the  cars,  and  that  such  custom  or 
practice  was  known  to  the  defendants  or  its 
agents,  and  acquiesced  In  by  them.  And  upon 
that  point  the  court  Instruct  the  jury  that,  to 
establish  a  custom  or  usage  In  business  deal- 
ings and  employments,  the  custom  or  usage 
must  be  so  certain,  uniform,  and  reasonable 
as  the  business  to  which  the  rule  applies  will 
permit,  and  sufBclently  old  to  be  generally 
known,  both  to  the  persons  occupied  in  the 
business  In  which  custom  or  usage  is  relied 
upon,  and  also  to  the  persons  or  their  agents 
against  whom  such  custom  Is  sought  to  be 
proven."  The  part  speciflcaliy  excepted  to  is 
the  last  clause  above  quoted,  which  defines  the 
word  "custom."  It  will  l>e  noticed  that  this 
clause  refers  to  the  subjunctive  clause  imme- 
diately preceding  It,  beginning  with  the  word 
"unless,"  and  that  the  subjunctive  clause  qual- 
ifies what  precedes  it.  The  plaintiff's  Intes- 
tate was  accomiwnying  a  shipment  of  sheep 
to  California,  and  was  killed  while  walking  on 
the  top  of  the  cars  of  a  moving  train,  west  of 
Truckee,  at  the  Sierra  Nevada  Mountains,  as 
the  train  entered  a  snowshed,  by  being  struck 
In  the  back  of  the  head  by  one  of  the  timbers 
of  the  overhead  structure;  and  one  of  the 
most  important  issues  In  the  case  was  wheth- 
er, in  shipping  stock  over  the  appellant's  rail- 
road across  those  mountains,  it  was  a  custom 
known  to  the  railroad  company  for  those  in 
charge  of  stock,  after  attending  to  the  same, 
to  get  on  top  of  the  cars  and  walk  back  to  the 
caboose  over  the  running  boards.  Therefore 
the  defining  of  the  word  "custom"  tiecame  a 
material  element  in  the  charge  of  the  court, 
because  It  was  Important  that  the  jury  should 
clearly  understand  its  legal  significance.  In 
Its  ordinary  acceptation,  Webster  defines  "cus- 
tom" as  "frequent  repetition  of  the  same  act; 
way  of  acting  common  to  many;  ordinary 
manner;  habitual  practice;  usage;  method  of 
doing  or  Uvtag";  and  In  its  legal  acceptation 
as  "long-established  practice,  considered  as 
unwritten  law,  and  resting  for  authority  on 
long  consent;  usage."  Bonvler  defines  it  as 
"such  a  usage  as  by  common  consent  and  uni- 
form practice  has  become  the  law  of  the  place, 


or  of  the  subject-matter,  to  wtaldi  It  r*- 
lates."  And  Anderson  defines  It  as  "that 
length  of  usage  which  has  become  law;  a 
usage  which  has  acquired  the  force  of  law." 
To  establish  the  validity  of  a  custom  of  trade, 
the  usage  must  have  existed  such  a  length  of 
time  as  to  become  generally  known,  and  must 
be  shown  to  be  reasonable,  uniform,  certain, 
and  not  contrary  to  law.  If,  however.  It  Is 
not  directly  luown  to  the  parties  to  the  trans- 
action, but  is  so  general  and  well  established 
as  to  raise  a  presumption  of  loiowledge,  it 
will  nevertheless  be  bhiding  upon  them.  Bouv. 
Law  Diet.;  And.  Law  Diet;  1  Bl.  Comm.  78; 
2  Greenl.  Ev.  S  »X1;  Smith  v.  Wright,  1 
Calnes,  43;  U.  S.  v.  Macdaniel,  7  Pet.  1; 
"^Vootters  v.  Kauffman,  67  Tex.  493,  3  S.  W. 
4G5.  Testing  the  objectionable  matter  hi  the 
charge  by  these  definitions  and  principles,  it  is 
apparent  that  the  court's  definition  is  errone- 
ous, because,  as  will  be  observed,  it  violates 
one  of  the  essential  elements  necessary  to  the 
existence  of  a  custom  or  usage  of  trade,  which 
Is  that  it  is  certain.  This  element  Is  made  to 
depend  upon  how  much  certainty  the  business 
will  allow,  for  the  jury  were  told  that  the  cus- 
tom or  usage  must  be  so  certahi  as  the  busi- 
ness to  which  the  rule  applies  will  permit.  A 
custom  does  not  depend  upon  whether  the 
bushiess  In  which  it  Is  claimed  to  exist  will 
permit  its  existence.  The  question  Is,  does  it 
actually  exist?  Is  it  established  as  a  fact? 
In  addition  to  being  certain,  the  custom  or 
usa-se  must  be  uniform,  reasonable,  and  not 
contrary  to  law.  There  are  no  comparative 
degrees  as  to  the  certainty  of  a  custom.  It 
Is  either  certain,  or  It  is  not,  and  the  charge  of 
the  court  qualifying  this  element  is  erroneous: 
and  in  this  case  the  error  is  material,  because 
the  portion  of  the  paragraph  in  which  It  occiurs 
relates  to  the  preceding  portions  of  the  same 
paragraph,  wherein  the  court,  in  substance, 
told  the  jury  that  If  they  believed  from  the 
evidence  that  the  deceased,  without  exposing 
himself  to  any  danger,  could  have  remained 
In  the  sheep  cars  until  the  train  stopped,  and 
then  could  have  walked  to  the  caboose,  but, 
instead  of  so  doing,  carelessly  and  recklessly. 
In  the  face  of  known  danger,  attempted  to  re- 
turn to  the  caboose  over  the  top  of  the  cats, 
while  passing  through  the  snowsheds,  in  a 
storm  so  severe  as  to  tax  all  his  energies  to 
maintain  his  foothig,  if  such  climatic  condi- 
tions existed,  then  the  plaintiff  could  not  re- 
cover, unless  they  further  believed  from  the 
evidence  that  it  was  a  custom  among  sheep 
men,  known  to  the  defendant  and  acquiesced 
In  by  it,  at  or  prior  to  the  time,  and  at  or  near 
the  place,  of  the  Injury,  to  walk  across  the  top 
of  the  cars  while  in  motion.  In  other  words, 
the  jury  were  instructed  that  the  plaintiff  was 
not  barred  from  a  recovery  imless  the  deceas- 
ed carelessly  or  recklessly,  In  the  face  of 
known  danger,  :>utder  the  conditions  described, 
returned  to  the  caboose  over  the  top  of  the 
cars.  Under  such  a  rule  the  defendant,  in  or- 
der to  avoid  liability  in  tliis  case,  would  have 
the  burden  of  showing  little  less  than  a  w<ui- 
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ton  disregard  on  the  port  of  the  deceased  of 
h\a  own  life  and  safety.  Such  l8  not  the  law. 
It  Is  apprehended  that  if  the  deceased,  even  in- 
cautiously, without  the  exercise  of  ordinary 
care  and  prudence,  or  such  as  a  man  of  rea- 
sonable care  and  foresight  would  under  similar 
circumstances  exercise,  did  an  act  which  was 
the  proximate  cause  of  his  death,  his  legal 
representatives  will  not  be  entitled  to  a  recov- 
ery. Ttie  question  Is  not  as  to  the  degree  of 
negligence  <m  the  part  of  the  dec-eased,  but 
whether  he  was  guilty  of  any  negligence 
which  caused  w  contributed  to  the  injury. 
Nor  is  it  necessary,  to  bar  a  recovery,  that  the 
act  of  negligence  should  have  been  conmiltted 
in  the  face  of  Icnown  or  apparent  danger.  It 
i.s  sufficient  If  the  deceased  was  guilty  of  any 
negligence  which  was  the  proximate  cause  of 
the  injury,  although  at  the  time  the  real  dan- 
ger of  the  act  was  not  apparent  or  known  to 
him.  That  the  charge  of  the  court  respecting 
custom  and  contributory  negligence  was  erro- 
neous and  mlsleadlug  to  the  Jury  is  obvious. 
There  are  also  several  other  portions  of  the 
charge,  respecting  contributory  negligence, 
which  are  not  Invulnerable  to  careful  scrutiny; 
but,  as  they  were  not  excepted  to,  we  cannot 
consider  them. 

It  is  further  contoided  that  the  court  eri-ed 
in  permitting  the  witness  Pascal,  over  the  ob- 
jection of  counsel,  to  answer  the  following 
question,  "Now,  at  the  time  he  made  that  re- 
mark to  the  boys,  were  tlicre  any  railroad  men 
hi  the  caboose?"  This  referred  to  a  remark 
which  the  witness  testified  the  decenMHl  made 
when  the  train  was  about  to  leave  Truckee, 
and  as  he  was  about  to  leave  the  caboose  to 
attend  to  the  sheep,  and  was  evidently  Intro- 
duced as  tendhig  to  show  that  the  agent  of 
tlie  defendant  was  aware  that  the  deceased 
was  somewhere  on  the  train,  outside  of  the 
caboose,  before  the  train  entered  the  snow- 
shed  where  the  fatal  accident  occurrwl.  We 
iire  of  the  opinion,  therefore,  that  the  question 
was  subject  to  the  objection  that  it  was  too 
general.  It  should  have  been  limited  to  tlie 
conductor  or  agent  of  the  defendant,  because 
all  railroad  men  are  not  such  agents. 

We  do  not  deem  it  necessary  to  discuss  any 
other  questions  presented  in  the  record.  The 
case  Is  reversed  and  tlie  cause  remanded,  with 
directions  to  grant  a  new  trial. 

ZANE,  C.  J.,  and  HILES,  District  Judge, 
concur. 


(15  utab  334) 

SAUNDERS  T.  SOUTHERN  PAC.  CO. 
^Supreme  Court  of  Utah.     June  19,  1897.1 

CaBRIEKH— CoSTBIDfTORY  NeOLIOKXCE— EVIDENCE 

— Cosci.rsioss— Prejcwicial  Ekkok. 
1.  For  a  decision  of  the  questionR  reispd  herein 
respecting  contributory  nc^^ligeucc.  and  the  in- 
structions of  the  court,  reference  is  mnile  to  the 
case  of  Nelson  v.  Southern  Pnc.  Co.  (docided  at 
the  present  term)  4fl  I'ac.  64-1,  where  the  snme 
questions  were  considered.  Tiie  plaintiff  herein 
was  injured  at  the  saiue  time  and  place  that  the 


plaintiff's  Intestate  therein  was  killed.  The  Nel- 
son Case  followed. 

2.  Where  a  court  permits  a  witness,  not  an 
expert,  over  objections,  to  give  his  conclusion  as 
to  a  matter  which  the  jury  ought  to  determine, 
it  is  prejudicial  error. 

(Sj'liabus  by  the  Court.) 

Appeal  from  district  court,  Weber  coimty; 
H.  H.  Rolapp,  Judge. 

Action  by  Philander  V.  Saunders  against 
the  Southern  Pacific  Company.  From  a  ju.Ig- 
ment  for  plaintiff,  defendant  appeals.  Re- 
versed. 

Marshall  &  Boyle,  for  appellant  Evans  & 
Rogers,  for  resiwndent. 

BARTCH,  J.     This  case  was  before  us  on  a 
former  occasion,  and  is  reported  In  44  Pac. 
932.     It  is  an  action  for  damages  for  personal 
injuries  alleged  to  have  been  sustained  be- 
cause of  the  negligence  of  the  defendant.    The 
Jury  returned  a  verdict  in  favor  of  the  plain- 
tiff in  the  sum  of  |7,500,  and  the  court  entered 
judgment  for   that  sum.     Afterwards,   when 
tlie  motion  for  a  new  trial  was  being  decideil, 
the  plaintiff,  at  the  Instance  of  the  court,  in 
order  to  avoid  the  granting  of  the  motion,  re- 
mitted a  part  of  the  judgment,  so  as  to  re- 
duce It  to  f.'i.liOO,  and  judgment  was  then  ren- 
dered accordingly.     The  plaintiff  in  this  case 
was  Injured  at  the  same  time  that  the  plain- 
tiff's intestate  in  the  case  of  Nelson  v.  Souths 
ern  Pac.  Co.  (decided  at  the  present  term)  49 
I  Pac.  G44.  was  killed.     They  were  both  walk- 
,  ing  together  on  top  of  the  cars,  and   were 
I  struck  by  the  timbers  of  the  overhead  struc- 
;  ture  of  the  snowshed  at  the  same  time.    This  is 
I  an  appeal  from  the  judgment,  and  from  the 
I  order  overruling  a  motion  for  a  new  trial;  but 
;  since  no  appeal  lies,  under  the  constitution, 
'  from  an  order  overruling  a  motion  for  a  new 
I  trial,  as  was  decided  in  White  v.  Pease  (at 
the  present  term)  40  Pac.  410,  the  only  ef- 
fectual appeal  is  that  from  the  judgment. 

Counsel  for  the  apiiellant  insist  that  the 
court  erred  in  its  instruction  to  the  Jurj", 
wljerein  It  stated  that:  "Unless  you  further 
believe  from  the  evidence  in  this  case  it  was 
a  usual  custom  or  practice  among  sheep  men, 
iit  or  prior  to  the  time  of  the  injury,  and  at 
or  near  the  place  of  the  Injury,  to  walk  across 
the  tops  of  the  cars,  and  tliat  such  custom 
or  practice  was  known  to  tlie  defendant  or  its 
agents,  and  acquiesced  in  by  them."  This 
clause,  and  the  part  of  the  charge  which  It 
qualities,  also  appear  In  the  charge  of  the 
court  In  the  Nelson  Case,  above  mentioned. 
The  principal  and  qualifying  clauses  taken 
together  were  there  held  to  be  erroneous.  We 
refer  to  that  case  for  our  views  on  this  point 
herein. 

At  the  trial  the  witness  Thomas  Nelson  was 
asked  by  counsel  for  plaintiff  the  following 
question:  "Did  you  consider  it  dangerous.  If 
a  man  was  walking  with  his  face  towards 
the  east,  and  the  train  running  west,  and  the 
train  should  go  under  a  snowshed,  if  the  tim- 
bers were  liigh  enough  to  permit  him  to  pasay*' 
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Tb«  wttnen  was  permitted  to  answer  this 
qnestlon,  over  the  objection  of  the  defendant. 
Whether  or  not  It  was  dangerous  for  a  man 
to  walk  on  top  of  tbe  cars,  under  tbe  circum- 
stances of  tbe  case,  was  for  the  Jury  to  de- 
dde,  Id  determining  tbe  question  of  contribu- 
tory negligence.  Tbe  calling  for  a  conclusion 
of  tbe  witness  was  therefore  improper,  and 
the  answer  was  prejudicial  error. 

All  the  principal  points  herein  referred  to 
were  also  presented  and  decided  In  the  Nelson 
Case,  hereinbefore  mentioned;  and  on  the  au- 
thority of  thnt  case  this  cause  Is  reversed  and 
remanded,  with  directions  to  grant  a  new 
trial. 

ZANB,  a  J.,  and  HILKS,  District  Judge, 
concur. 


(15  Utah,  341) 

WOOLLEY  T.  MATNES-WELLS  CO.  et  al 
(Supreme  Conrt  of  Utah.    June  IS,  1897.) 

IlBSSOR'S  LtKN— ATTACaMBNT--DiaCBAROB  Or  WRIT. 

The  plnintiS,  lessor  of  a  certain  storeroom, 
bronght  suit  against  the  defendant,  bis  lessee,  to 
feooTcr  rent  due,  ani  instituted  attachment  pro- 
cvedings,  under  which  be  seized  tbe  goods  of  tbe 
lessee;  but  the  court,  against  the  objections  of 
the  plaintiff,  upon  the  lessee  filing  a  bond  to  se- 
cure the  lessor,  released  tbe  goods.  BM,  that 
Act  March  8,  1894  (Sees.  Laws,  p.  123),  relotinc 
to  lessor's  liens,  does  not  of  itself  afford  a  com- 
plete remedy,  and  that  the  court  bod  power, 
onder  sections  3324,  3325,  Comp.  Laws  Utah 
1888,  npon  tbe  execution  of  the  bond,  to  dis- 
diarge  the  writ  of  attachment,  and  release  tbe 
property,  the  law  of  1894  making  no  proTtsion 
for  tlie  discharge  of  a  writ  or  release  of  property 
seised. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;  A.  N.  Cherry,  Judge. 

Action  by  George  B.  Woolley  against 
the  liaynee- Wells  Company,  a  corporation,  and 
J(dm  Kirkman,  assignee  thereof.  Judgment 
for  defendaata,  and  plaintiff  appeals.  At- 
Armed. 

O.  A.  Woolley,  O.  W.  Boyd,  and  N.  V.  Jones, 
for  appellant.  D.  Harrington  and  Si.  D.  Dud- 
1^,  for  respondenta 

BARTCH,  J.  The  plaintiff  brought  this  ac- 
tion to  recover  of  tbe  defendant  company  |1,- 
080.60,  rent  for  a  certain  storeroom  which  bad 
been  leased  to  the  company.  He  claimed  a 
lessor's  Hen,  under  the  act  approved  March 
8,  1894  (Sess.  Laws,  p.  123),  on  all  the  goods 
contained  In  the  storeroom,  and  instituted  at- 
tachment proceedings  as  provided  in  the  act. 
Thereupon  a  writ  of  attachment  was  issued, 
and  the  proper  officer  levied  upon  and  seized 
the  goods  by  virtue  thereof.  Thereafter,  on 
motion  of  counsel  for  the  defendants,  and 
npon  the  defendant  company  filing  a  bond  to 
secure  the  lessor,  the  court  discharged  the 
writ  of  attachment,  and  ordered  the  goods  to 
be  released,  and  this  action  of  tlM  teurt  la 
aaslgned  as  error. 

Tbe  only  question  presented  la  whether  the 


court  erred  In  discharging  the  writ  of  attaelv-' 
ment  upon  the  filing  of  the  bond  by  the  com- 
pany, the  sufficiency  of  which  does  not  appear 
to  be  assailed.  It  is  contended  for  the  ap- 
pellant that  the  act  of  1894  provides  in  itself 
a  complete  nmedy  for  this  class  of  cases, 
and  that  there  is  nothing  in  the  act  which  au- 
thorizes the  rdease  of  pr<q;>erty  seized  pending 
the  final  determination  of  the  suit  brought  for 
the  recovery  of  tbe  rent  This  position  can- 
not be  successfully  sustained.  While  the  act 
is  silent  as  to  the  release  of  attached  property 
pendente  lite.  It  is  apparent  from  a  perusal 
thereof  that  ft  was  not  intended  to  provide  a 
complete  method  of  procedure  In  the  cases  to 
which  it  applies,  nor  to  Interfere  with  the 
general  law  of  attachments  respecting  the  dis- 
charge of  tbe  writ  and  release  of  properly 
upon  tbe  filing  of  a  sufficient  bond  by  the 
defendant  in  the  attachment  proceedings. 
That  the  legislature  did  not  Intend  to  provide 
a  complete  method  of  procedure  therein  is 
evidenced  by  the  fact  that  tbe  act  nowhere 
provides  for  tbe  discbarge  of  tbe  attachment 
in  any  case  where  the  writ  was  Irregularly  or 
improperly  Issued.  Would  counsel  undertake 
to  maintain  the  position  that,  because  of  the 
failure  of  the  legislature  to  so  provide  therein, 
the  courts  have  no  power  to  discbarge  the  writ 
in  such  cases  T  Or  in  case  the  property  levied 
upon  and  seized  under  tbe  writ  afterwards 
turned  out  to  be  property  exempt  from  execu- 
tion, or.  If  not  so  exempt,  It  became  apparent 
that  the  affidavit  on  which  the  attachment 
proceeding  was  based  was  absolutely  without 
foundation  In  fact.  In  either  of  such  cases, 
could  It  be  seriously  Insisted  that  the  court 
would  be  powerless  to  discharge  the  writ,  be- 
cause there  to  no  provision  therefor  in  tbe  actf 
Likewise,  In  ease  peilshable  property  were  at- 
tached, could  it  be  said  that  the  court  had 
no  authority  to  order  a  sale  thereof,  because 
there  Is  no  provision  for  such  sale  in  tbe  law 
which  authorized  the  sebsure  of  such  propertyt 
The  mere  statement  of  these  propositions  to 
sufficient  to  show  tbe  fallacy  of  tbe  contention 
that  the  law  of  1804  contains  within  Itself  a 
complete  remedy.  TTie  act  provides  for  a 
lessor's  lien  for  an  affidavit  in  attachment 
proceedings  as  a  foundation  for  the  writ,  for 
service  of  the  writ,  for  the  seizure  of  property, 
and  for  the  retention  thereof  ontil  the  deter* 
minatlon  of  the  action  pmdlng  between  the 
lessor  and  lessee;  but  it  contains  no  provision 
respecting  the  discharge  of  the  writ,  nor  does 
It  specify  any  cause  aa  a  basis  for  its  dis- 
charge.  Tbe  statute  being  silent  aa  to  the 
procedure  to  vacate  tbe  attachment  w  to  re- 
lease the  property,  the  court  has  the  right  to 
dispose  of  motions  made  for  such  purposes 
under  and  In  accordance  with  the  provisions 
of  the  Code  of  Civil  Procedure.  Therefore, 
in  tbe  case  at  bar,  the  court  had  power,  under 
sections  8S24,  3325,  Comp.  Laws  Utah  1888, 
upon  the  execution  of  the  bond,  to  discharge 
the  writ  of  attachment,  and  release  the  prop- 
erty, the  bond  conforming  to  thereqnlrementa 
of  the  law.    We  perceive  no  error  in  theactfam 
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ot  tbe  coart  In  the  premises, 
is  affirmed. 


Tbe  Judgment 


ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(15  Utah  tU) 

RACHB  T.  STANLEY  et  al. 
(Supreme  Court  of  Utah.    June  12,  1807.) 
Appeal— NoTicK — Advkrsb  Partt. 
Pliiiiitiff  obta-ned  a  judgment  by  default  on 
foreclosure  of  a  mortgage  on  realty  agaiust  S.  as 
receiver  of  a  partnership  aud  T.  as  adminiatra- 
trix.     The  money  for  which  the  mortgage  had 
been  given  was  received  and  used  by  the  partner- 
Hhip,   and  the  land   mortgaged   was   partnership 
land.     The  administratrix  was  the  wife  of  one 
of  the  partners,  aud  a  deficiency  judgment  was 
entered  against  her.     Upon  appeal  the  adminis- 
tratrix failed  to  serre  notice  on  S.,  the  receiver. 
Hi  lit-,  that  8.  was  an  adverse  party  under  section 
3HS6,  Comp.  Laws  1888,  and  that  the  faUure  to 
serve  him  with  notice  was  fatal  to  the  at^>eaL 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Fifth  district;  B. 
y.  HigKins,  Judge. 

Action  by  Nellie  T.  Rache  against  W.B.Stan- 
ley, as  receiver  of  the  partnership  of  Thomp- 
son Bros.,  and  Sarah  S.  Thompson,  as  admin- 
istratrix of  the  estate  of  B.  W.  Thompson. 
Judgment  for  plaintiff.  Defendant  Thompson 
appeals.    Dismissed. 

Jones  &  Schroeder  and  Booth,  Lee  &  Gray, 
for  appellant.  Williams,  Van  (>)tt  &  Suther- 
land, for  respondent 

BARTCH,  J.  This  action  was  brought 
agaiust  W.  B.  Stanley,  as  receiver  of  the  part- 
nership of  Thompson  Bros.,  and  against  tbe 
appellauts,  Sarah  S.  Thompson,  as  administra- 
trix of  the  estate  of  E.  W.  Thompson,  Jr.,  and 
Sarah  8.  Thompson,  as  a  private  person,  to 
foreclose  a  mortgage  executed  by  E.  W. 
Thompson,  Jr.,  since  deceased,  to  B.  W. 
Thompson,  Sr.,  to  secure  a  promissory  note. 
It  is  alleged  In  the  complaint  that  on  February 
15,  18.')0,  E.  W.  Thompson,  Jr.,  made  and  de^ 
llvered  to  E.  W.  Thompson,  Sr.,  a  promissory 
note  for  $2,000,  due  lu  six  months  after  date, 
and  secured  the  same  by  mortgage  on  certain 
real  property;  that  afterwards,  by  agreement 
between  the  mortgagor  and  mortgagee,  the 
note  was  taken  up  ami  canceled,  and  in  lieu 
thereof  another  note,  in  the  sum  of  $2,820, 
wa.s  executed  and  delivered  on  July  15,  1803, 
to  be  secured  by  the  same  mortg.ige  which  had 
been  executed  to  secure  the  first  note;  that  in 
the  year  1881  a  partnership  was  formed  be- 
tween E.  W.  Tbomi>son,  Jr.,  and  E.  A.  Thomp- 
son, for  the  piurpose  of  carrying  on  a  live-stock 
business  in  Utah  and  Colorado,  which  partner- 
ship was  known  by  the  firm  name  and  style 
of  Thompson  Bros.;  that  the  land  so  mortga- 
ged was  the  proi)erty  of  the  partnership,  al- 
thotigb  the  title  thereto,  at  the  time  of  its  pur- 
chase with  partnership  funds,  was  taken  In  tbe 
individual  name  of  E.  W.  Thompson;  that  the 
money  borrowed  from  the  mortgagee  was  for 
tbe  use  of  tbe  partnership,  and  the  debt  there- 


by created  was  a  partnership  debt;  that  the 
mortgage  was  given  to  secure  it;  that  on  No- 
vember 20,  18J>3,  E.  W.  Thompson,  Jr.,  died, 
and  thereafter  his  widow,  Sarah  S.  Thompson, 
was  duly  appointed  administratrix  of  his  es- 
tate, and  qualified  as  such,  and  since  has  been 
discharging  the  duties  of  tbe  office;  that  after 
the  death  of  E.  W.  Thompson,  Jr.,  the  defend- 
ant W.  B.  Stanley  was  appointed  receiver  of 
all  the  effects  of  tbe  partnership,  and  8inc« 
has  been  acting  as  such  receiver;  that  on  De- 
cember 28,  1896,  tbe  mortgagee  assigned  and 
transferred  the  note  of  $2,830,  and  the  mort- 
gage to  the  plaintiff,  who  is  now  the  owner 
thereof;  that  the  plaintiff  sued  the  receiver 
by  permission  of  the  court;  that  the  principal 
of  the  note  and  interest  has  been  demanded, 
but  no  part  thereof  paid;  and  that  the  defend- 
ants claim  some  right,  title,  and  interest  in 
and  to  tbe  premises,  but  the  same  are  subor- 
dinate to  the  mortgage  Hen.  It  appears  there 
was  no  answer  filed,  but  the  defendant  Sarah 
S.  Thompson  filed  a  general  demurrer  to  tbe 
complaint.  Afterwards  the  demurrer  was 
withdrawn,  and  thereupon  a  decree  was  made, 
and  Judgment  entered  by  default,  in  favor  of 
the  plaintiff  for  the  principal  of  the  note,  In- 
terest, and  costs.  Tbe  decree  ordered  tbe  sale 
of  the  mortgaged  property,  and  that,  in  case 
there  was  a  deficiency,  then  Judgrnient  should 
be  eutered  for  the  amount  thereof  against  the 
defendant  Sarah  S.  Thompson,  as  administra- 
trix of  the  estate  of  B.  W.  Thomi)son,  Jr.  This 
api)eal  from  the  Judgment  was  prosecuted 
by  defendant  Sarah  S.  Thompson,  both  in  her 
individual  right  and  In  her  ofllclal  capacity. 

Under  these  facts,  api^caring  in  the  record, 
tbe  respondent  challenges  the  standing  of  tbe 
appellant  In  this  court  by  a  motion  to  dismiss 
the  appeal  on  the  ground  tluit  the  receiver, 
W.  B.  Stanley,  the  co-<lefendant,  was  not 
served  with  notice  of  appeal.  It  Is  contended 
by  the  resspondent  that  the  Interests  of  the 
partnership  were  affected  by  the  stilt,  and 
that,  therefore,  the  receiver  was  a  necessary 
party  thereto,  and,  after  Judgment  rendered, 
was  entitled  to  notice  of  appeal  as  an  adverse 
party,  under  section  3«30,  Comp.  Laws  Utab 
1888.  We  thhik  this  position  Is  sound.  It  is 
aiiparent  from  the  facts  above  stated  that  the 
receiver  was  a  necessary  and  proper  party  to 
the  suit.  By  allowing  a  default  to  be  enter* 
ed,  it  was  admitted,  as  alleged  In  tbe  com- 
plaint, that  tlie  money  was  borrowed  for  the 
use  of  the  partnership,  and  that  tbe  debt  se- 
cured by  the  mortgage,  and  for  which  the 
mortgage  was  foreclosed,  was  in  reality  a 
partnership  obligation.  The  mortgaged  iirop- 
erty  belonged  to  tbe  iwrtnershlp.  Under  these 
circumstances,  it  may  well  be  that  the  receiver 
was  satisfied  with  the  Judgment  which  di- 
rected the  sale  of  the  projierty,  and  relievwl 
the  partnership  from  any  deficiency;  but  this 
docs  not  Indicate  that  the  Interests  of  tbe  part- 
nership would  not  be  affected  by  a  reversal  of 
the  Judgment,  for  It  would  be  Impossible  to 
know  what  the  result  of  another  trial  would 
be.    To  reverse  tbe  final  Judgment  would  be 
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to  OT«rturn  all  the  proceedings,  and  leave  the 
parties  In  the  same  position  In  which  they 
were  before  the  case  was  tried.  The  receiver 
of  the  partnership  of  Thompson  Bros,  was 
clearly  an  adverse  party,  and  the  failure  to 
lerve  him  with  notice  is  fatal  to  the  appeal. 
The  same  question  was  presented  and  discussr 
ed  with  some  care  In  the  case  of  Commercial 
Nat  Bank  v.  United  States  Savings,  Loan  & 
Building  Co.  fUtah)  44  Pac.  1043,  and  on  the 
authority  of  that  case  the  appeal  herein  la 
dismissed. 

ZANB,  a  J.,  and  MINER,  J.,  concnr. 


(15  Utab,  371) 

HAUERBACH  v.  CALDER. 
(Snpreme  Court  of  UUh.     July  23,  1S97.) 
DiscHAROi  or  Emplotb— Waiver  or  Kiqht. 
In  determining   whether  an   employer   had 
violated  the  terms  of  his  contract,  an  instruction 
by  the  court  to  the  jury  as  follows:     "If  you 
find  a  waiver  or  condonation  of  any  particular 
act,  that  act  cannot  subsequently  be  relied  upon 
by  the  employer  as  a  reason  to  discharge  the 
■ervant     Such  discharge  must  then  arise  from 
anotiier  act  or  acts  occurring  subsequently   to 
those  waived  or  condoned," — is  not  error,  since 
the  court  did  not  say  that  an  act  subsequent  to 
one   waived  as  a   justification   for   a   discharge 
might  not  be  considered  in  the  light  of  such  for- 
mer acts  and  conduct. 
(Syllabus  by  the  Court) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; John  A.  Street,  Judge. 

Action  by  J.  A  Hauerbach  against  George 
Calder.  Judgment  for  plaintiff.  Defendant 
appeals.     Affirmed. 

Williams,  Van  Cott  &  SutherUind,  for  appel- 
lant. J.  M.  Hamilton  and  Hoppangb  & 
Krebs,  for  respondent. 

ZANE,  C.  J.  The  plaintiff,  a  professional 
musician,  made  a  contract  with  the  defendant 
to  furnish  an  orchestra,  consisting  of  a  cer- 
tain number  of  musicians,  to  play  at  the  lat- 
ter's  park  each  day  except  Sundays  during 
the  season  of  1894,  for  which  the  defendant 
bound  himself  to  pay  $60  per  month,  and  to 
furnish  the  members  of  the  band  free  trans- 
portation to  and  from  the  park,  and  a  lunch 
each  day.  It  also  appears  that  defendant 
discharged  the  plaintiff  and  bis  orchestra  be- 
fore the  season  closed.  The  defendant  ad- 
mitted the  contract,  bat  denied  that  he  dis- 
charged the  plaintiff  or  his  orchestra  without 
reasonable  cause,  and  alleged  that  different 
members  of  the  orchestra  became  intoxicated, 
and  conducted  themselves  In  an  offensive 
manner  In  the  presence  of  ladies  and  others 
attending  his  resort,  and  that  he  discharged 
the  plaintiff  and  his  orchestra  for  that  reason. 
The  plaintiff  introduced  evidence  on  the  trial 
tending  to  iKvve  the  allegations  of  bis  com- 
plaint, and  the  defendant  introduced  evidence 
tending  to  prove  that  some  of  the  members 
of  plaintiff's  orchestra  were  drank  at  different 
times  during  the  performance  In  defendant's 


park,  and  were  guilty  of  i^enalve  conduct  be- 
fore and  on  the  occasion  for  which  plaintlfl 
was  discharged.  In  rebuttal  the  plaintiff  of- 
fered evidence  tending  to  prove  that  the  de- 
fendant's answer  and  evidence  with  respect 
to  drunkenness  were  untrue.  The  evidence 
was  submitted  to  the  jury  tmder  the  charge  of 
the  court,  and  a  verdict  was  found  against  the 
defendant  In  the  sum  of  $330,  to  compensate 
for  the  loes  from  defendant's  breach  of  con- 
tract, and  a  Judgment  was  rendered  thereon 
for  that  sum  and  for  costs.  From  that  judg- 
ment the  defendant  has  ^ipealed,  and  asslgni 
the  following  paragraph  in  the  charge  of  the 
court  as  error:  "Upon  the  question  of  per- 
formance of  the  contract,  you  are  further  to- 
structed  that  any  breach  of  contract  may  be 
waived  by  the  employer,  and  whether  or  not 
there  has  been  a  waiver  of  any  particular  act 
is  to  be  determined  by  the  jury;  and,  if  you 
find  a  waiver  or  condonation  of  any  particular 
act  that  act  cannot  subsequently  be  relied 
upon  by  the  employer  as  a  reason  to  discharge 
the  servant  Such  discharge  must  then  arise 
from  another  act  or  other  acts  occurring  sub- 
sequently to  those  waived  or  condoned." 
There  was  evidence  tending  to  prove  that  the 
previous  drunkenness  or  conduct  of  which  de- 
fendant complained  occurred  before  that  on 
the  day  named,  for  which  plaintiff  and  his 
orchestra  were  discharged,  and  that  such  pre- 
vious drunkomess  and  conduct  were  known  to 
the  defendant  a  considerable  time  before  the 
dlschar!;e.  The  evidence  was  condlctlng  as 
to  whether  the  members  of  the  orchestra  were 
Intoxicated,  and  were  guilty  of  the  conduct 
complained  of.  The  court  told  the  jury  In  the 
charge  that  a  breach  of  the  contract  might  be 
waived  by  the  employer,  and  when  any  par- 
ticular act  is  waived  it  cannot  afterwards  be 
relied  upon  by  the  employer  as  a  reason  for 
discharging  the  employed.  In  this  the  court 
did  not  say  that  an  act  subsequent  to  one 
waived  as  a  justification  for  a  discharge  might 
not  be  considered  In  the  light  of  such  former 
acts  and  conduct.  We  are  disposed  to  hold 
that  the  exceptions  relied  upon  are  not  well 
taken.  The  judgment  of  the  court  below  ia 
affirmed. 

BARTCH  and  MINER,  JJ.,  concnr. 


(15  Utab,  2S1) 
McEAY  V.  FARR  et  aL 
(Snpreme  Court  of  Utah.    June  7,  1897.) 
B^iTT— FlKDiMOS   or  Fact— Nbw  Tkial— Faa- 

SUMFTION. 

1.  While  the  supreme  court  has  power,  under 
section  9,  art.  8,  of  the  constitution,  to  review 
questions  of  fact  In  an  equity  case,  still,  when 
such  cases  have  been  regularly  tried  l>efore  a 
court  of  chancery,  and  facts  found  on  all  ma- 
terial issues,  the  appellate  court  will  not  disturb 
such  findings  unless  they  are  so  manifestly  er- 
roneous as  to  demonstrate  some  oversiglit  or  mis- 
take wliicb  materially  affects  the  substantial 
rights  of  the  appellant 

2.  Where  it  is  urged  that  a  trial  court  erred 
In  retushig  a  new  trial  on  tite  gromid  of  newlj' 
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diacoYered  evidence,  and  it  does  not  aiwear  from 
the  affidavits  why  the  newly-discovered  evidence 
could  not  liave  been  prodaced  at  tlie  trial,  and  the 
transcript  shows  no  assignment  of  error  upon 
the  action  of  the  trial  court  thereon,  and  where 
it  does  not  appear  un  the  hearing  of  the  appel- 
lant's motion  for  a  new  trial  that  the  court's 
attention  was  directed  to  the  affidavits,  or  that 
they  were  considered  by  the  court,  or  identified 
as  papers  used  on  the  hearing,  the  appellate  court 
will  not  consider  the  affidavits.  THk  appellate 
court  must  prenume  that  the  court  below  com- 
mitted no  error  in  overruling  a  motion  for  a  new 
trial,  and  the  burden  of  overthrowing  this  pre- 
sumption, and  of  showing  that  the  action  of  the 
court  was  erroneous,  is  on  the  appellant. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Uolapp,  Judge. 

Action  by  Isaac  McKay  against  Newton 
Viivr  and  others.  Judjnuent  for  plaintiff.  De- 
fendant I>ovln  Farr  api>eals.     Attirme<I. 

Elijah  Fan  and  E.  T.  Hulanlski,  for  appel- 
lant.    Evans  &  Rogers,  for  resiMindent 

BARTCH,  J.  It  appears  from  the  complaint 
iu  this  case  that  on  the  14th  of  .January,  ISlKi, 
the  defendants  Newton  and  Ezra  Farr  exe- 
cuted and  delivered  to  the  philntiff  a  promis- 
sory note  in  the  sum  of  |iKH),  and  at  the  same 
time  Newton  Farr  and  his  wife,  Martha  D. 
Farr,  executed  and  acknowledged  a  mortgage 
on  certain  real  property  as  security  for  tlie 
note.  Wlien  this  action  was  brought  by  the 
plaintiff  to  foreclose  the  mortgage,  the  de- 
fendant Lorin  Farr  set  up  in  his  answer,  as 
matter  of  defense,  that  on  the  ICth  day  of 
February,  1893,  Newton  Farr  executed  and 
delivered  to  him  a  note  for  $3,000,  and  secur- 
ed It  by  mortgage  on  the  same  property  as 
tliat  described  In  the  complaint,  and  that  the 
mortgage  was  recorded  on  the  following  day. 
lie  also  averred  that  the  phtintiff's  mortgage 
was  not  recorded,  and  that  be  had  neither  ac- 
tual nor  constructive  notice  of  a  prior  mort- 
Kage.  At  the  trial  a  decree  of  foreclosure  was 
luade,  and  Judgment  entered  in  favor  of  the 
phiintiff,  and  this  action  of  the  court  is  now 
diallenged  on  api}eaL 

The  decisive  question  In  tills  case,  it  being 
conceded  that  resjwndent's  mortgage  was  not 
recorded,  is  wliether  the  appellant,  at  or  be- 
fore the  time  of  taking  bis  mortgage,  had  ac- 
tual notice  of  the  existence  of  the  prior  im- 
recorded  mortgage.  Couasol  for  the  appel- 
lant contend  that  the  fifth  finding  of  fact, 
wherein  the  court  found  that  the  appellant  had 
such  notice  of  the  prior  mortgage,  and  of  the 
fact  of  its  being  a  lien  on  the  property  therein 
described,  is  not  supported  by  the  evidence. 
This  being  an  action  in  equity,  the  supreme 
court  is  empowered  (under  8e<-tion  0,  art.  8, 
of  the  constitution,  which  provides,  "In  equity 
cases  the  appeal  may  be  on  questions  of  both 
law  and  fact")  to  examine  the  evidence,  and 
determine  whether  It  is  sufficient  to  sustain 
the  finding.  From  the  record  it  api>ear8  that 
only  two  witnes-ses,  the  defendants  Ixtrin  and 
Newton  Farr,— father  and  son,— testified  as  to 
this  question.  The  father  testified  tliat  when 
be  took  the  note  and  mortgage  he  had  no  no- 


tice of  the  respondent's  mortgage,  or  of  any 
lien  on  the  premises  In  question.  Be  also  tes- 
tified in  substance  that  he  was  about  74  years 
of  age,  and  that  his  memory  was  "not  ao 
very  good  as  to  conversations";  that  his  rec- 
ollection and  monory  of  everything  except 
facts  were  not  as  good  as  prior  to  the  time 
when  he  received  an  injury  on  his  head,  which 
was  about  nine  years  ago,  and  was  so  severe 
that  be  knew  nothing  and  was  unconscious  for 
over  a  month;  that  in  discussing  this  matter 
his  son  at  first  insisted  that  he  had  told  him 
about  the  prior  mortgage,  but  afterwards  be 
thought  perhaps  he  had  not  told  him;  that  be 
generally  was  very  dutiful  and  respectful;  and 
that  bis  son  would  oppose  his  Judgment  as 
much  as  any  of  his  children,  but  he  would 
naturally  expect  him  to  give  in  if  they  were 
disputing  about  facts.  Newton  Farr  testified 
in  substance  that,  to  the  best  of  his  recollec- 
tion, he  told  his  father  about  the  prior  mort- 
gage, and  that  he  was  giving  him  a  second 
mortgage.  Fm-ther  reference  to  the  evidence 
in  detail  would  answer  no  useful  purpose,  be- 
cause a  substantial  confilct  therein  is  appar- 
ent. The  father  testifies  positively,  it  is  true. 
{  while  the  son  testifies  to  the  best  of  his  recol- 
j  lection,  but  under  all  the  circumstances  of  the 
I  case  the  son's  testimony  appears  quite  convln- 
I  clng  to  the  mind.  The  father  himself  says 
that,  owhig  to  the  severe  injury  which  he 
receivetl  about  his  head,  his  memory  is  Im- 
liaired  as  to  conversations,  and  it  Is  quite  like- 
ly that  at  this  dl.stance  »f  time  he  has  no  rec- 
ollection of  what  his  son  said  to  him  about  the 
second  mortgage.  There  is  nothing  to  show 
that  the  son  would  have  any  hiterest  In  op- 
]>osing,  or  Inclination  to  oppose,  his  father's 
interests;  and  it  is  much  more  charitable  to 
entertaht  the  view  that  the  conflict  in  the  evi- 
dence is  the  result  of  an  admitted  defective 
memory  than  to  hold  that  either  the  father 
or  son  c-ommitted  perjury.  This  Is  especially 
so  as  to  us  who  have  had  no  opportimity  to 
observe  the  conduct  of  the  witnesses  wliile  on 
the  stand,  or  to  test  their  powers  of  recollec- 
tion. The  trial  court  having  bad  such  oppoi- 
tuulty,  we  will  not,  in  view  of  the  coufiictlug 
testimony,  and  under  the  peculiar  circumstan- 
ces of  this  case,  bold  that  its  findings  are  not 
supported  by  the  evidence,  or  that  the  findings 
do  not  support  tlie  Judgment.  While  we  have 
power,  under  the  constitution,  to  review  ques- 
tions of  fact  in  an  equity  case,  still,  when 
such  cases  have  been  regularly  tried  before  a 
court  of  chancery,  and  facts  found  on  all  ma- 
terial issues,  we  will  not  disturb  such  find- 
ings unless  they  are  so  manifestly  erroneous 
as  to  demonstrate  some  oversight  or  mistake 
which  materially  affects  the  substantial  rights 
of  the  appellant  This  is  the  settled  rule  in 
this  state.  Stahn  v.  Hall.  10  Utah.  400,  37 
Pac.  .">85;  Mhilng  Co.  v.  Haws,  7  Utah,  515. 
27  Pac.  093;  Dooly  Block  v.  Transit  Co.,  9 
Utah,  31,  33  Pac.  229;  AVhltesides  v.  Green 
(Utah)  44  Pac.  1032;  Weils  v.  Wells,  7  Utah, 
(i8,  24  PflC.  732. 
It  is  also  insisted  that  the  court  erred  in  le- 
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tagtng  a  new  trial  on  the  gronnd  of  newl^- 
discovered  evidence.  Three  affldavits  of  Lorin, 
Bzra,  and  Enoch  Farr  appear  In  the  record, 
and  are  relied  upon  to  support  this  contention. 
The  alleged  new  evidence  Is  contained  in  the 
affldavits  of  Ezra  and  Enoch  Farr.  It  is  mere- 
ly cumulative,  and  it  does  not  very  satisfac- 
torily appear  from  Lorln  Parr's  affidavit  why 
this  evidence  could  not,  by  the  use  of  reason- 
able diligence,  have  been  discovered  and  pro- 
duced at  the  trial,— especially  that  of  E2zra 
Farr,  who  was  one  of  the  defendants.  Nor 
does  the  transcript  show  any  assignment  of  er- 
ror upon  the  action  of  the  trial  court  thereon. 
N<»:  does  it  anywhere  appear  that  on  the  hear- 
ing of  the  appellant's  motion  for  a  new  trial 
the  court's  attention  was  directed  to  the  affi- 
davits, or  that  they  were  considered  by  the 
court,  or  Identified  as  papers  used  on  the  hear- 
ing. Under  these  circumstances,  we  cannot 
consider  the  affldavits,  because  they  are  not 
properly  a  part  of  the  record.  This  court  must 
preeume  that  the  court  below  committed  no 
error  In  overruling  the  motion  for  a  new  trial, 
and  the  burden  to  overthrow  this  presumption 
and  show  that  the  action  of  the  court  was  er- 
roneous is  oa  the  appellant.  He  having  fail- 
ed in  this.  Its  action  must  be  upheld.  Nash  v. 
Harris,  57  Cal.  242;  Baker  v.  Snyder,  58  Cal. 
017;  Walsh  v.  Hutchlngs,  60  Gal.  228.  We 
perceive  no  reversible  error  In  the  record. 
The  Judgment  Is  affirmed. 

ZAim,  C  X,  and  UINER,  J.,  concur. 


MacNAUOHTON  CO.  v.  McGIRL. 

(Supreme  Court  of  Montana.    July  10,  1887.) 

istbrstatb  commbbck— what  c<)x»titcte»— 

Statdts  Affectino— Validitit. 

1.  Const,  i;.  ».  a^^.  ^  0  8,  relating  to  the  regu- 
lation of  interstate  comme>c>.,  r.rnliog  aa  well 
where  the  commerce  is  carried  on  by  corporations 
as  when  carried  on  by  natural  persons. 

2.  Where  a  foreign  corporation  sent  its  agent 
into  Montana  to  buy  or  solicit  the  consignment 
of  wool  to  its  warehouses  in  other  states,  the 
business  thus  conducted  was  interstate  com- 
merce, within  Const.  U.  8.  art.  1,  {  8,  giving  con- 
gress the  exclusive  power  to  regulate  interstate 
commerce. 

3.  Act  March  8,  1893,  requiring  every  foreign 
corporation,  l>efore  commencing  business  in  the 
state,  to  designate  an  agent  and  its  principal 
place  of  business,  and  declaring  its  contracts  void 
on  failure  to  comply,  in  so  far  as  it  applies  to 
foreign  corporations  engaged  in  interstate  com- 
aierce,  is  void. 

Appeal  from  district  court,  Yellowstone  coun- 
ty; George  R.  Mllburn,  Judge. 

Action  by  the  MacNaughton  Company,  a  cor- 
poration, against  Thomas  McOIrl,  to  recover 
money  advanced  defendant  by  plalntlflt  on  his 
wool  clip.  From  a  Judgment  In  favor  of  de- 
fendant, plalntitr  appeals.  Reversed  and  re- 
manded. 

The  plaintiff  and  appellant  herein,  a  corpora- 
tion organised  and  existing  under  the  laws 
of  the  state  of  New  Jersey,  at  the  time  of  this 
rait    and  of  the  transaction  which  brought 


It  abont,  waa  doing  a  commlssioD  bmdBesB,  M 
a  wool  commission  merchant,  in  the  states  ot 
New  York  and  Massachusetts,  and  the  state  of 
Montana.  The  complaint  alleged  that  in  July, 
1892,  the  defendant,  at  Billings,  Mont.,  con- 
signed a  wool  clip  to  plaintlS,  in  New  York, 
to  be  sold  by  plaintiff  for  defendant  on  60 
days'  credit,  the  proceeds  thereof  to  be  paid 
to  defendant  by  plaintiff,  less  the  commission 
on  sales,  interest  on  moneys  advanced,  freight 
and  interest  thereon,  discount  on  sales  not 
due,  cartage,  and  advances.  It  is  alleged  that 
plaintiff,  to  accommodate  defendant,  deposited 
in  the  hands  of  defendant,  on  account  of  the 
transaction  between  the  parties,  the  sum  of 
$7,019.20,  as  an  advanced  payment  In  case  of 
the  sale  of  said  wool,  on  the  net  proceeds 
thereof,  to  be  kept  by  defendant  on  account 
of  the  net  sales  of  the  wool  If  the  said  wool 
sold  for  enough,  less  commission  and  charges, 
to  amount  to  $7,019.20,  but  that  any  amount 
over  and  above  the  net  proceeds  of  the  sale 
of  the  wool,  or  the  difference  between  the  net 
proceeds  of  the  sale  and  the  $7,018.20,  if  any, 
should  be  subject  to  a  drawback  by  the  plain- 
tiff, and  be  to  and  for  the  use  of  plaintiff,  and 
to  be  returned  to  plaintiff  by  defendant  If  the 
net  proceeds  of  the  wool  did  not  amount  to  the 
sum  advanced;  that  pursuant  to  this  agree- 
ment the  defendant's  wool  waa  consigned  to 
plaintiff;  and  that  some  time  thereafter  It  turn- 
ed out  that  on  the  accounting  pertaining  to  the 
transaction  between  plaintlS  and  defendant  a 
balance  was  found  due  and  owing  by  defend- 
ant to  plaintiff,  inasmuch  as  the  wool  did  not 
sell  tor  a  sufficient  sum  to  fully  pay  plaintiff 
for  its  advances  to  defendant,  and  the  charges 
agreed  to  be  paid.  Judgment  was  asked  for 
the  amount  claimed  to  be  due  as  a  drawback. 
The  defendant  admitted  that  he  had  consigned 
the  wool  to  plaintiff  to  be  sold  for  him,  and 
that  be  had  been  paid  by  plaintiff,  aa  an  ad- 
vance on  said  consignment  of  wool,  the  sum 
of  $7,019.20,  but  denied  aU  of  the  alleged  agree- 
ment concerning  the  shipment  of  the  wool  sub- 
ject to  the  drawback  claimed  by  plaintiff. 
For  an  affirmative  defense  the  answer  also 
averred  that  there  was  to  be  no  drawback,  and 
that,  if  the  wool  did  not  sdl  for  an  amount 
sufficient  to  cover  the  advance  made  by  tb« 
plaintiff,  it  would  bear  the  loss.  Among  other 
defenses  pleaded,  it  was  averred  that  plain- 
tiff could  not  maintain  his  action  for  the  rea- 
son that  plaintiff  was  a  corporation  organized 
under  the  laws  of  the  state  of  New  Jersey, 
and  had  not  complied  with  chapter  24,  dlv. 
6,  Oen.  Laws,  Comp.  St  Mont,  In  that  it  had 
not  filed  in  the  office  of  the  secretary  of  state, 
m:  with  the  county  clerk  of  Yellowstone  coun- 
ty, a  duly-authenticated  copy  of  its  charter 
or  certificate  of  incorporation,  and  the  state- 
ment required  by  section  442  of  the  law  re- 
ferred to,  and  in  other  respects  had  not  com 
plied  with  said  law,  or  with  the  provisions 
of  an  act  of  the  Third  legislative  assemb)} 
of  the  state  of  Montana  entitled  "An  act  tc 
provide  the  conditions  upon  which  foreign 
corporations  may  do  business  In  this  state," 
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approved  March  8, 1893.  The  cause  was  tried 
to  a  jury,  and  evidence  heard.  The  court 
then,  of  Its  own  motion.  Instructed  the  Jury 
that  inasmuch  as  the  plaintiff  was  a  foreifrn 
corporation,  and  had  not  complied  with  the 
act  of  the  Third  legislative  assembly  provid- 
ing the  conditions  upon  which  foreign  corpora- 
tions might  do  business  in  Montana,  the  act 
and  contract  of  the  plaintiff  with  the  defend- 
ant was  void  as  to  the  corporation,  and  could 
not  be  enforced  in  the  district  court,  and  that 
it  was  the  duty  of  the  jury  to  find  for  the 
defendant.  In  accordance  with  this  in.struc- 
tion  of  the  court,  a  verdict  was  rendered  for 
the  defendant  for  costs.  A  motion  for  a  new 
trial  was  made  and  overruled.  The  plaiutiCF 
appeals. 

Gib.  A.  Lane,  for  appellant.    O.  P.  God- 
dard,  for  respondent 

HUNT,  J.  (after  stathig  the  facts).  The 
I^aintiff,  a  corporation  of  New  Jersey,  doing 
business  in  that  state,  and  in  the  states  of 
New  York  and  Massachusetts,  as  wool  com- 
mission merchant,  sent  an  agent  into  Montana 
to  solicit  consignments  of  wool  to  its  Elastern 
houses,  there  to  be  sold  on  commission  by 
plaintiff  for  the  benefit  of  certain  consignors, 
woolgrowers  of  the  state  of  Montana.  It  had 
various  transactions  of  this  nature  with  wool- 
growers  in  Montana.  In  the  particular  case 
before  us  the  exact  terms  of  the  agreement 
between  the  plaintiff  and  the  defendant  gave 
rise  to  this  litigation,  but  the  facts  were  un- 
disputed that  plaintiff  advanced  a  large  sum 
of  money  to  defendant  upon  his  wool,  and  that 
the  defendant's  wool  was  consigned  to  plain- 
tiff at  New  York,  to  be  sold  there  by  plain- 
tiff, who  was  to  credit  defendant  with  the 
amount  of  the  sale.  The  real  contention  be- 
tween the  parties  was  whether  the  shipment 
so  made  was  subject  to  a  drawback  by  plain- 
tiff against  defendant  if  the  wool  did  not  net 
a  sufficient  sum  lb  New  York  to  cover  plain- 
tiffs advances  to  defendant,  including  inter- 
est, costs,  etc.,  or  whether  the  burden  of  any 
loss  that  there  might  be  was  to  fall  entirely 
on  plaintiff.  The  defendant  availed  himself 
of  several  defenses.  Including  the  one  upon 
which  the  court  directed  a  finding  In  his  fa- 
vor, namely,  that  the  contract  sued  on  was 
void  as  to  the  corporation,  and  could  not  be 
enforced  in  favor  of  the  corpOTation.  By  an 
act  of  the  legislative  assembly  of  the  state  of 
Montana  approved  March  8,  1893,  every  for- 
eign corporation,  before  it  commenced  to  do 
business  in  Montana,  was  reqnired  to  file  a  cer- 
tificate with  the  secretary  of  the  state,  desig- 
nating an  agent,  who  must  be  a  citizen  of  Mon- 
tana, upon  whom  service  of  process  might  be 
had,  and  also  stating  the  principal  place  of  bu.sl- 
'  ness  of  such  corporation  in  this  state.  It  was 
also  provided  by  section  2  of  said  act  that.  If 
.inv  foreign  corporation  failed  to  comply  with 
'  the'  provisions  of  the  law,  all  Its  contracts 
made  and  entered  into  with  citizens  of  this 
state    should  be  void  as  to  the  corporation. 


and  that  no  court  of  this  state  should  enforr^s 
the  same  in  favor  of  the  corporation.  Inas- 
much as  plaintiff  did  not  comply  with  the  stat- 
ute Just  cited,  the  Important  question  raised 
is  whether  or  not,  if  the  plaintiff's  facts  al- 
leged In  its  comidalnt  are  true,  and  the  de- 
fendant does  in  reality  owe  to  plaintiff  the 
amount  sued  for  as  a  drawback,  idalntlff  can 
recover  on  its  contract.  It  has  been  repeated- 
ly laid  down  by  the  supreme  court  of  the 
United  States  that  interstate  commerce  car- 
ried on  by  corporations  Is  entitled  to  the  same 
protection  against  the  exactions  of  a  state 
which  is  given  to  such  commerce  when  car- 
ried on  by  Individuals.  We  are  aware  that 
the  construction  put  upon  section  2,  art.  4,  of 
the  constitution  of  the  u'nited  States,  which 
provides  that  the  citizens  of  each  state  shall  be 
entitled  to  all  privileges  and  immunities  of  the 
citizens  of  the  several  states,  has  been  gen- 
erally uniform,  to  the  effect  tliat  the  language 
of  that  clause  relates  only  to  natural  persons, 
and  not  to  artiflelal  bodies,  as  cwporatlons, 
and  that  the  privileges  and  Immunities  guar- 
antied by  the  language  referred  to  mean  those 
of  the  general  nature  granted  to  a  state's  own 
citizens,  and  not  those  special  privileges  con- 
ferred uiwn  corporate  bodies.  Insurance  Cki. 
V.  French,  18  How.  404;  Bank  v.  Earle,  13 
Pet.  619;  Ducat  v.  Chicago,  10  Wall.  410: 
Paul  V.  Virginia,  8  WaU.  168;  Philadelphia 
&  Southern  S.  S.  Co.  v.  Pennsylvania,  122  U.  S. 
32G,  7  Sup.  Ct.  1118.  But,  in  the  carrying  on 
of  Interstate  commerce,  corporations  are  guar- 
antied the  same  rights  and  are  entitled  to  the 
same  protection  as  individuals.  The  supreme 
court  in  Gloucester  Ferry  Co.  v.  State  of 
Pennsylvania,  114  U.  S.  204,  5  Sup.  Ct  826, 
expressly  held  that  It  did  not  make  any  dif- 
ference whether  such  commerce  is  carried  on 
by  Individuals  or  by  corporations.  Justice 
Bradley,  sitting  on  the  circuit  beach  In  the 
case  of  Stockton  v.  Railroad  Co.,  32  Fed.  9, 
used  the  following  language:  "And,  in  carry- 
ing on  foreign  and  interstate  commerce,  cor- 
I>orations,  equally  with  Individuals,  are  with- 
in the  protection  of  the  commercial  power  of 
congress,  and  cannot  be  molested  in  another 
state  by  state  burdens  or  impediments.  This 
was  held  and  decided  In  the  case  of  Glouces- 
ter Ferry  Co.  v.  State  of  Pennsylvania,  114 
U.  S.  204,  5  Sup.  Ct.  826,  and  affirmed  In  the 
recent  case  of  Philadelphia  &  Soutliem  S.  S. 
Co.  V.  Pennsylvania,  122  U.  S.  326,  7  Sup.  Ct 
1118;  and  although  the  decision  in  Paul  T. 
Virginia,  8  Wall.  168,  conformed  to  the  doe- 
trine  of  Bank  v.  Earle,  the  following  striking 
language  was  used  by  the  court,  to  wit:  'At 
the  time  of  the  formation  of  the  constitution 
a  large  part  of  the  commerce  of  the  world 
was  caiTied  on  by  corporations.  The  East 
India  Company,  the  Hudson  Bay  Comjiany, 
the  Hamburgh  Company,  the  Levant  Compa- 
ny, and  the  Virginia  Company  may  be  lamed 
among  the  many  corporations  then  in  exist- 
ence which  acquired,  from  the  extent  of  their 
operations,  celebrity  throughout  the  commer- 
cial world.    This  state  of  facts  forbids  the 
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supposition  that  it  was  intended,  in  the  grant 
of  power  to  congress,  to  exclude  from  Its 
control  the  commerce  of  corporations.  The 
language  of  the  grant  makes  no  reference  to 
the  instrumentality  by  which  commerce  may 
be  carried  on.  It  Is  general,  and  includes 
alike  commerce  by  indlTlduals,  partnerships, 
associations,  and  corporations.'  We  may  fair- 
ly supplement  this  language  by  adding  that, 
when  the  constitution  was  adopted,  it  could 
not  have  been  sui^Kised  that  the  regulations 
of  commerce  to  be  made  by  congress  might  be 
of  no  avail  to  commercial  corporations,  or  at 
least  might  be  rendered  nugatory,  with  regard 
to  them,  in  consequence  of  state  restrlcticxis 
upon  their  power  to  act  as  corporations  In  any 
other  state  than  that  of  their  origin."  We 
may  therefore  proceed  with  the  luyestlgatlon 
of  the  case,  relying  upon  the  tmth  of  the  prop- 
osition that,  if  the  transactions  between  the 
plaintiff  and  the  defendant  in  this  case  were 
commerce  among  the  several  states,  congress 
alone  could  regulate  such  commerce,  under 
the  constitution  of  the  United  States,  and  the 
state  had  no  power  to  regulate  that  commerce, 
or  Impose  any  obligation  or  exaction  upon  the 
plaintiff  which  it  could  not  impose  or  exact 
uiwn  an  individual  transacting  the  same  busi- 
ness. 

Now  we  Inquire,  what  waa  the  nature  of  the 
business  done,  and  was  it  interstate  com- 
merce? If  we  find  that  It  was  interstate 
commerce,  did  the  statute  obtain  requiring 
the  corporation  to  file  the  certificate  referred  to 
as  a  condition  precedent  to  its  right  to  pur- 
chase the  wool  of  the  defendant  In  the  man- 
ner that  It  did,  and  was  it  an  attempt  on  the 
pan  of  the  state  to  regulate  commerce  among 
the  several  states,  and  therefore  null  and  void? 
In  the  case  of  Gibbons  v.  Ogden,  9  Wheat.  1, 
Chief  Justice  Mai-shall,  in  one  of  his  greatest 
opinions,  discussed  section  8,  art.  1,  of  the 
constitution  of  the  United  Stats,  in  whc'.i  con- 
gress has  been  granted  the  power  "to  regulate 
commerce  with  foreign  nations  and  among 
the  several  states  and  with  the  Indian  tribes." 
He  said:  "The  subject  to  be  regulated  is  com- 
merce, and  our  constitution  being,  as  was  aptly 
said  at  the  bar,  one  of  enumeration,  and  not 
of  definition,  to  ascertain  the  extent  of  the 
power  It  becomes  necessary  to  settie  the  mean- 
ing of  the  word.  The  counsel  for  the  appellee 
would  limit  It  to  traffic,— to  buying  and  sell- 
ing, or  the  Interchange  of  commodities,— and 
do  not  admit  that  it  comprehends  navigation. 
This  would  restrict  a  general  term,  applicable 
to  many  objects,  to  one  of  its  significations. 
Commerce  undoubtedly  Is  traffic,  but  it  Is 
something  more,— It  Is  Intercourse.  It  de- 
scribes the  commercial  intercourse  between 
nations,  and  parts  of  nations,  in  all  Its  branch- 
es, and  Is  regulated  by  prescribing  rules  for 
carrying  on  that  intercourse."  In  Welton  t. 
State  of  Mlssoiui,  01  U.  S.  275,  Justice  Field 
used  the  following  language:  "  'Commerce'  Is 
a  term  of  the  largest  Import.  It  comprehends 
Intercourse  for  the  purposes  of  trade  In  any 
and  all  Its  [  forms,   Including  the  transporta- 


tion, purchase,  sale,  and  exchange  of  com- 
modities between  the  citizens  of  our  country 
and  the  citizens  or  subjects  of  other  countries, 
and  between  the  citizens  of  different  states. 
The  power  to  regulate  It  embraces  all  the  In- 
struments by  which  such  commerce  may  be 
conducted.  So  far  as  some  of  these  Instru- 
ments are  concerned,  and  some  subjects  which 
are  local  in  their  operation.  It  has  been  held 
that  the  states  may  provide  regulations  until 
congress  acts  with  reference  to  them;  but 
where  the  subject  to  which  the  power  applies 
Is  national  in  its  character,  or  of  such  a  nature 
as  to  admit  of  uniformity  of  regulation,  the 
power  Is  exclusive  of  all  state  authority.  It 
will  not  be  denied  that  that  portion  of  com- 
merce with  foreign  countries  and  between  the 
states  which  consists  in  the  transportation  and 
exchange  of  commodities  Is  of  national  Im- 
portance, and  admits  and  requires  imlformlty 
of  regulation.  The  very  object  of  investing 
this  power  in  the  general  government  was  to 
Insure  this  uniformity  against  discriminating 
state  legislation."  Again  we  find  Justice  Field 
defining  for  the  court  what  commerce  among 
the  states  consists  of,  as  comprehended  by  the 
constitution  of  the  United  States,  in  the  case 
of  County  of  Mobile  v.  Kimball,  102  U.  S.  601. 
He  there  said:  "Commerce  with  foreign  coun- 
tries and  among  the  states,  strictly  considered, 
consists  In  Intercourse  and  traffic.  Including  in 
these  terms  navigation  and  the  transportation 
and  transit  of  persons  and  proi)erty,  as  well  as 
the  purchase,  sale,  and  exchange  of  commodi- 
ties. For  the  regulation  of  commerce  as  thus 
defined  there  can  be  only  one  system  of  rules, 
applicable  alike  to  the  whole  country,  and  the 
authority  which  can  act  for  the  whole  country 
can  alone  adopt  such  a  system.  Action  upon 
It  by  separate  states  Is  not,  therefore,  permis- 
sible. Language  affirming  the  excluslveness. 
of  the  grant  of  power  over  commerce  as  thut« 
defined  may  not  be  inaccurate,  when  It  would 
be  so  If  applied  to  legislation  upon  subjects 
which  are  merely  auxiliary  to  commerce."  In 
the  still  later  case  of  Gloucester  Ferry  Co., 
supra,  the  same  justice,  speaking  for  the  court, 
said:  "Commerce  among  the  states  con.slsts 
of  intercourse  and  traffic  between  their  citi- 
zens, and  includes  the  transportation  of  per- 
sons and  property,  and  the  navigation  of  pub- 
lic waters  for  that  purpose,  as  well  as  the 
purchase,  sale,  and  exchange  of  commodities. 
The  power  to  regulate  that  commerce,  as  well 
as  commerce  with  foreign  nations,  vested  In 
congress,  is  the  power  to  prescrilie  the  rules 
by  which  it  shall  be  governed,— that  Is,  the 
conditions  upon  which  it  shall  be  conducted; 
to  determine  when  It  shall  be  free,  and  when 
subject  to  duties  and  other  exactions.  Tlie 
power  also  embraces  within  its  control  all  the 
instrumentalities  by  which  that  commerce 
may  be  carried  on,  and  the  means  by  which 
It  may  be  aided  and  encouraged.  The  sub- 
jects, therefore,  ui)on  which  the  power  may 
be  exerted,  are  of  infinite  variety.  While  with 
reference  to  some  of  them  which  are  local,  and 
limited  In  their  nature  or  sphere  of  operation, 
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the  states  may  prescribe  regulations  until 
congress  Intervenes  and  assumes  control  of 
them,  yet  when  they  are  national  In  their 
character,  and  require  uniformity  of  regula- 
tion, affecting  alike  all  the  states,  the  power  of 
congress  is  exclusive.  Necessarily  that  pow- 
er alone  can  prescribe  regulations  which  are 
to  govern  the  whole  country.  And  It  needs 
no  argument  to  show  that  the  commerce  with 
foreign  nations  and  between  the  states,  which 
consists  In  the  transportation  of  persons  and 
property  between  them,  is  a  subject  of  na- 
tional character,  and  requires  uniformity  of 
regulation.  Congress  alone,  therefore,  can 
deal  with  such  transportation.  Its  nonaction  1 
is  a  declaration  that  it  shall  remain  free  from 
burdens  impo.sed  by  state  legislation.  Other- 
wise there  would  be  no  protection  against  con- 
flicting regulations  cfdilTereut  states,  la-h  Itg- 
islating  in  favor  of  Its  own  citizens  and  prod- 
ucts, and  against  thw^e  of  other  states.  It 
was  from  apprehension  of  such  conflicting 
and  discriminating  state  legislation,  and  to 
secure  uniformity  of  regulation,  that  the  pow- 
er to  regulate  commerce  with  foreign  nations 
and  among  the  states  was  vested  in  congress." 
In  McCall  v.  California,  136  U.  S.  101,  10  Sup. 
Ct.  881,  Justice  Lamar  quotes  approvingly  the 
following  definition  of  "commerce"  as  given 
by  Pomeroy  on  page  376  of  his  work  on  Con- 
stitutional Law:  "It  Includes,"  say.s  Pomeroy, 
"the  fact  of  intercourse  and  of  traffic,  and 
the  subject-matter  of  Intercourse  and  traffic. 
The  fact  of  intercourse  and  traffic,  again,  em- 
braces all  the  means.  Instruments,  and  places 
by  and  in  which  Intercourse  and  traffic  are 
carried  on,  and,  further  still,  comprehends  the 
act  of  carrying  them  on  at  these  places,  and 
by  and  with  these  means.  The  subject-mat- 
ter of  intercourse  or  traffic  may  be  either 
things,  goods,  chattels,  merchandise,  or  per- 
sons. All  these  may  therefore  be  regulated." 
In  Cook  V.  Brick  Co.  (Ala.)  12  South.  »18,  the 
supreme  court  of  Alabama  decided  that  the 
sale  of  bricks  in  another  state,  to  be  delivered 
in  Alabama,  or  the  filling  of  an  order  sent 
from  Alabama  for  bricks  in  another  state,  is 
an  act  of  interstate  commerce,  not  affected  by 
the  statutes  of  Alabama,  which  re<iulred  a 
foreign  corporation  to  have  a  place  of  busi- 
ness and  an  agent  in  Alabama  as  a  condition 
precedent  to  its  capacity  to  do  business  in  Ala- 
bama. A  like  decision  was  made  very  recent- 
ly by  the  supreme  court  of  Tennessee.  State 
V.  Scott,  39  8.  W.  1.  A  law  of  Tenues>ee  re- 
quired every  person,  other  than  photographers 
of  the  state,  who  solicited  pictures  to  be  en- 
larged outside  of  Tennessee*  to  pay  a  certain 
sum  per  annum  as  a  privilege  tax.  But  the 
court  held  the  statute  unconstitutional,  and 
used  the  following  language:  "Enlargement 
of  pictm'es  by  citizens  of  other  states  for  citi- 
zens of  this  state  is  the  primary  matter, 
though  the  tax  is  in  terms  laid  upon  other 
persons  engaged,  as  agents,  in  the  promotion 
thereof.  The  process  of  enlarging  involves 
the  making  of  a  larger  picture  after  the  image 
or  likeness  of  a  smaller  one.     When  this  is 


done  by  one  person,  upon  the  order  of  another, 
and  the  larger  picture  is  delivered  for  a  con- 
sideration, the  parties  have  certainly  had  a 
commercial  transaction;  and  if  they  be  citi- 
zens of  different  states,  and  the  picture  be 
made  in  one  state  and  sent  Into  the  other  state, 
as  Indicated  in  the  statute  and  averred  in  the 
presentment,  the  transaction,  as  between  the 
principals,  is,  as  obviously,  Interstate  com- 
merce. The  latter  is  a  commercial  transac- 
tion between  citizens  of  different  states,  and 
that  ia  what  'interstate  commerce'  means. 
Whether  the  transaction  he  conducted  di- 
rectly or  entirely  by  the  principals  themselves, 
or  in  part  by  the  agency  of  another,  is  of  no 
consequence.  It  is  Interstate  commerce  In 
both  instances.  So  there  Is  no  room  for  doubt 
that  the  enlargement  of  pictures  referred  to  in 
the  statute  Is,  to  all  Intents  and  purposes,  in- 
terstate commerce." 

Xow,  when  we  apply  to  the  facta  of  this 
case  the  principles  of  the  foregoing  defiiUtions, 
what  do  we  have?  The  plalntltf  corporation 
SMit  Its  agent  into  Montana  to  solicit  or  buy 
wool  to  be  consigned  to  Its  wool  houses  In 
other  states,  wherein  it  does  Its  principal  busi- 
ness. The  agejit  did  no  other  kind  of  busi- 
ness for  the  corporation  in  Montana.  Such 
being  the  case,  it  seems  clear  to  us  his  busi- 
ness directly  pertained  to  Interstate  commerce. 
It  related  to  intercourse  and  traffic  between 
Montana  and  New  York,  and  the  subject-mat- 
ter of  the  intercourse  and  traffic  was  the  wool 
Itself.  If  the  Northern  Pacific  Railroad  in 
transporting  the  wool  over  its  road  between 
Montana  and  Minnesota  was  engaged  In  Inter- 
state commerce,— as  clearly  it  was, — we  can- 
not perceive  how  the  transaction  by  which 
the  wool  Itself  was  exchanged  through  con- 
signment or  sale  by  defendant  to  plaintiff 
can  be  excluded  from  any  reasonable  defini- 
tion of  "commerce  among  the  states."  The 
sale  and  exchange  of  wool  is  among  the  great 
operations  of  the  commercial  world.  It  is. 
like  traffic  In  cotton  or  wheat  or  com,  a  sub- 
ject of  frequent  Intercourse  between  citizens  of 
the  different  states  and  different  nations.  The 
railroad  transportation  is  a  part  ot  the  com- 
merce,—the  Instrument  or  vehicle  of  inter- 
course; the  wool,  the  essential  subject-matter 
of  the  Intercourse  and  traffic.  It  being  our 
opinion  from  what  we  have  said  that  the  plain- 
tiff corporation  was  engaged  In  a  business 
which  was  strictly  Interstate  commerce,  no 
law  of  the  state  could  control  or  restrict  such 
commerce  by  exacting  conditions  for  permit- 
ting the  plaintiff  to  do  such  business.  The 
argument  that  a  foreign  corporation  has  its 
domicile  In  the  state  from  which  It  derives  its 
existence,  and  that  its  right  to  transact  busi- 
ness elsewhere,  and  to  enforce  its  contracts 
made  In  other  states,  depends  purely  upon  the 
comity  of  those  states,  is  not  pertinent.  The 
power  of  a  state  to  make  discriminations  in 
pilvlleges  granted  to  foreign  corporations  may 
be  exercised  where  a  foreign  corporation  de- 
sires to  do  bushiess  wlttiin  the  limits  of  the 
state,  not  sti-ictly  interstate  or  foreign  corn- 
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merce.  This  may  be  Illustrated  by  famlUar- 
Instances  of  cattle  and  sheep  companies,  or 
mining  and  smelting  corporations,  in  Montana. 
No  foreign  coiporation,  we  take  it,  organized 
for  any  of  the  purposes  for  which  such  asso- 
ciations are  usually  formed,  and  desirous  of 
carrying  on  its  business  and  of  acquiring  a 
domicile  in  Montana,  can  escape  the  conse- 
quences of  omission  to  comply  with  the  terms 
and  conditions  upon  which  it  has  a  right  to  do 
business  within  the  state.  Indeed,  such  cor- 
porations, in  the  exercise  of  legislative  discre- 
tion, may  be  excluded  txom  the  state  alto- 
gether, as  was  laid  down  in  Paul  t.  Virginia, 
8  Wall.  168,  and  Horn-Silver  MU».  Co.  v.  State 
of  New  York,  143  U.  S.  305.  12  Sup.  Ct  403. 
Such  conditions  or  restrictions,  however,  are 
permlseible  upon  the  ground  that  a  state  may 
not  be  willing,  upon  grounds  of  a  policy  of  Its 
own,  to  have  a  corporation,  even  if  legally 
created  under  the  laws  of  the  state  of  its  crea- 
tion, establish  a  business  in  Montana,  or  the 
state  may  demand  of  it  a  license  tax,  or  the 
performance  of  any  other  reasonable  condition, 
before  it  can  claim  the  same  protection  In  the 
<«nduct  of  its  business  that  is  accorded  to  like 
corporations  within  the  Jurisdiction  of  the 
state.  Pembina  Con.  SUver  Mhthig  &  MllUng 
Co.  v.  Pennsylvania,  125  U.  S.  181,  8  Sup.  Ct 
737.  But  a  most  vital  limitation  hi  this  re- 
spect upon  the  power  of  the  state  springs  up 
where  the  business  of  the  foreign  corporation 
is  commerce  between  the  corporation,  the 
ci'eatuie  of  the  legislature  of  one  state,  and  a 
citizen  of  another  state  Pembina  Con.  Silver 
Mining  &  Milling  Co.  v.  Pennsylvania,  supra. 
As  against  all  such  foreign  corporations  en- 
gaged in  interstate  commerce,  the  state  can 
I>ass  no  prohibitory  law,  constitutional  or  stat- 
utory, witliout  Imphiglng  uiM>n  the  commercial 
clause  of  the  constitution  of  the  United  States. 
The  decisions  of  the  United  States  supreme 
court  Justify  these  views.  In  Oo<q)er  Manuf'g 
Co.  V.  Ferguson,  113  U.  S.  734,  5  Sup.  Ct  739, 
the  court  had  before  it  statutes  quite  similar 
to  those  upon  which  respondent  In  this  case  re- 
lies; and,  while  the  decision  was  based  upon 
the  ground  that  the  statute  could  not  affect  a 
corporation  under  the  laws  of  one  state  whldi 
did  a  single  act  of  bushiess  in  another,  still 
there  is  language  in  the  opinion  recognizing 
the  doctrine  that  the  statute  could  not  be  con- 
strued "to  impose  upon  a  foreign  OM-poration 
limitations  of  its  right  to  make  contracts  in 
the  state  for  carrj'lng  on  commerce  between 
the  states,  for  that  would  make  the  act  an  in- 
vasion of  the  exclusive  right  of  congress  to 
regulate  commerce  among  the  several  states." 
The  implication  from  this  language  is  that  if 
a  foreign  corporation  has  sent  an  agent  into 
Montana,  and  made  a  contract  within  the  lat- 
ter state  for  the  consignment  of  wool  between 
Montana  and  New  Tork,  no  constructton  can 
be  put  upon  the  statute  of  Montana  which 
would  render  such  a  contract  void  without  In- 
vading the  exclusive  right  of  congress.  If, 
therefore,  this  contract  sued  up<m  was  law- 
fully made,  notwithstanding  a  statute  which 


declares  or  attempts  to  declare  ft  foU,  It  fol- 
lows that  any  legislation  of  the  state  which 
seeks  to  prevent  the  enforcem^it  of  the  con- 
tract is  equally  an  invasion  of  the  exclusive 
right  of  congress.  It  must  be  true  that  If  the 
state  cannot  declare  the  contract  vbid,  it  can- 
not prevent  the  enforcement  of  the  contract 
In  the  case  of  Cooper  Manuf  g  Co.  v.  Fer- 
guson, supra,  there  is  a  brief  concurring  ophi- 
ion  by  Justices  Matthews  and  Blatchford,  In 
which  they  planted  themselves  firmly  upon  the 
broader  ground  that  the  making  of  a  contract 
in  Colorado  to  manufacture  certain  machinery 
In  Ohio,  to  be  there  delivered  for  transporta- 
tion to  the  purchasers  in  Colorado,  was  com- 
merce, and  that  for  the  state  of  Colorado  to 
prohibit  it  except  upon  conditions,  was  to 
regulate  commerce  betwe«j  Colorodo  and 
Ohio,  which  lay  exclusively  within  the  prov- 
ince of  congi-ess.  "It  Is  quite  competent  no 
doubt"  said  Justice  Matthews,  "for  Colorado 
to  prolilblt  a  foreign  corporation  from  acquir- 
ing a  domicile  in  that  state,  and  to  prohibit  It 
from  cai'rylng  on  wlthhi  that  state  its  busi- 
ness of  manufacturing  machinery.  But  it  can- 
not prohibit  it  from  sellhig  in  Colorado,  by 
contracts  made  there,  its  machinery  made  else- 
where, for  that  would  be  to  regulate  com- 
merce among  the  states."  The  facts  in  that 
case,  as  also  in  the  case  of  State  v.  Scott 
(Tenn.  Sup.)  39  S.  Vf.  1,  heretofore  cited,  and 
that  of  Bateman  v.  MlUing  Co.  (Tex.  Civ. 
App.)  20  S.  W.  031,  present  the  converse  of 
the  case  at  bar.  The  foreign  corporations  in 
all  those  instances  were  domiciled  in  other 
states,  and  through  their  commercial  agents 
solicited  business  and  sold  and  shipped  goods 
to  points  in  the  other  states,  In  which  laws  ex- 
isted Imposing  upon  foreign  corporations  com- 
pUance  with  certain  conditions  precedent  to 
theiT  right  to  do  business  wlthhi  such  states. 
But  the  opinions  were  all  based  upon  the  rea- 
soning that  the  goods  sold  were  commodities 
subject  to  barter  and  sale,  and  that  the  sale, 
transportation,  and  delivery  of  goods  and  the 
transaction  of  business  between  a  foreign  cor- 
poration of  one  state  and  a  citizen  of  another 
state  constituted  interstate  commercial  trans- 
actions, which  corporations,  as  well  as  Indlvid- 
uals,  could  carry  on  tree  from  any  restraints 
by  any  state.  But,  as  we  have  heretofore 
seen,  the  transaction  pertaining  to  the  wool 
shipped  by  the  defendant  to  the  plaintiff  In 
this  case  is  obviously  brought  within  the  same 
rule.  It  Is  Jnst  as  much  an  Interstate  com- 
merce transaction  to  export  wool  from  Mon- 
tana to  New  Tork  as  it  is  to  Import  clothes 
made  of  the  wool  from  New  Tork  to  Montana. 
Either  transaction  is  Interstate  commerce,  and 
neither  can  be  Interfered  with  by  local  law. 

Of  course,  this  exclusive  power  of  the  regu- 
tlon  of  Interstate  commerce  by  congress  does 
not  interfere  with  the  police  power  of  the 
state.  Police  regulations  often  Incidentally 
affect  commerce,  but  they  stlU  remain  police 
regulations.  The  line  of  distinction  between 
an  attempt  to  put  a  burden  or  restriction  upon 
Interstate  commerce,  and  the  police  power  of 
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tbe  state,  baa  been  very  recently  dlscnssed 
by  Judge  Grosseup  In  Re  Lebolt,  77  Fed.  587, 
who  thus  expressed  himself:  "The  supreme 
court  of  the  United  States,  in  an  unbroken 
line  of  decisions,  has  held  that  any  attempt 
to  put  any  burden  or  restriction  upon  Inter- 
state commerce,  either  by  the  way  of  taxing 
It,  or  requiring  a  license  from  Its  agenta  or 
drummers,  or  a  discriminating  license  or  tax 
upon  any  of  its  goods  or  products,  is  outside 
the  power  of  a  state,  and  an  Infringement  up- 
on the  powers  of  the  national  government 
The  government  of  the  United  States  has  con- 
trol and  exclusive  power  to  regulate  Inter- 
state commerce.  The  government  of  the  a" ate 
has  the  power  to  look  after  police  regulations, 
such  as  affect  the  life,  health,  or  morals  of  the 
citizens."  The  decision  of  Judge  Grosseup 
in  the  case  quoted  from  was  to  the  effect  that 
an  ordinance  of  the  city  of  Chicago  which  pro- 
hibited the  sale  or  the  offering  for  sale  of 
vinous  liquors  In  Illinois  by  the  represt>ntatlve 
of  a  California  association,  without  a  license, 
was  not  an  exercise  of  the  police  power  of  the 
state,  but  was  an  attempt  to  regulate  Inter- 
state commerce,  and  consequently  invalid.  It 
has  also  been  held  in  the  case  of  McCall  t. 
California,  supra,  that  where  a  statute  affects 
commercial  transactions  among  states  only  In 
such  an  indirect,  incidental,  and  remote  man- 
ner as  not  to  burden  or  impede  Interstate  com- 
merce, it  is  not  in  conflict  with  the  constitu- 
tion of  the  United  States.  But  there  again  a 
different  rule  applies  from  that  which  must  be 
applied  In  this  case. 

We  do  not  think  it  necessary  to  proceed  any 
farther  in  this  discussion.  It  has  been  so  re- 
peatedly held  by  the  supreme  court  of  the 
United  States  that  every  tax  on  interstate 
commerce  is  a  burden  on  that  commerce,  and. 
If  imposed  by  the  legislature  of  a  state.  Is  il- 
legal, that  It  is  scarcely  necessary  to  cite  more 
decisions  to  that  effect.  They  are  referred  to 
In  Leloupe  v.  Port  of  Mobile,  127  U.  S.  640, 
8  Sup.  Ct.  1380,  and  are  reviewed  by  the  su- 
preme court  of  Tennessee  in  State  v.  Scott, 
supra.  The  trend  of  the  later  decisions  of  the 
supreme  court  has  been,  we  think,  to  extend 
the  protection  afforded  to  the  carrying  on  of 
Interstate  commerce  by  Including  within  the 
definition  of  the  words  any  form  of  interstate 
commerce,  "whether  by  way  of  duties  laid  on 
the  transportation  of  the  subjects  of  that 
commerce,  or  on  the  receipts  derived  from 
that  transportation,  or  on  the  occupation  or 
business  of  carrying  it  on."  Lyng  v.  Michi- 
gan, 135  U.  S.  161,  10  Sup.  Ct  725;  Crutcher 
v.  Kentucky,  141  U.  S.  58,  11  Sup.  a.  851; 
Brennan  v.  City  of  Tltusvllle,  153  U.  S.  302, 
14  Sup.  Ct  829.  As  the  country  has  devel- 
oped, and  commercial  intercourse  between  the 
citizens  of  the  several  states  has  expanded, 
and  facilities  for  the  conduct  of  such  com- 
merce have  so  vastly  multiplied,  the  wisdom 
and  perspicuity  of  the  framers  of  the  consti- 
tution in  preserving  In  congress  the  exclusive 
right  to  regulate  and  control  such  commerce, 
and  to  preserve  It  wholly  free  from  any  local 


Interference  or  Impediment  on  the  part  of  the 
state,  la  too  apparent  to  need  comment  It 
may  be  safely  said  that  one  of  the  causes  for 
the  development  of  the  states  is  the  business 
relations  between  citizens  of  different  states, — 
relations  which,  in  turn,  exiat  because  of  the 
guaranty  by  the  federal  constitution  that  in- 
terstate commerce  shall  remain  free  from 
any  Impositions  or  discriminations  of  state 
legislation. 

The  sequel  of  thesevlews  is  that  the  contract 
alleged  to  have  been  made  between  the  plaintiff 
corporation  and  the  defendant  was,  if  made  as 
a  fact,  valid  and  enforceable;  and,  the  trana- 
action  being  one  of  lawful  interstate  com- 
merce. It  could  in  no  manner  be  affected  by 
any  statute  of  the  state  Imposing  conditions 
(not  in  the  exercise  of  the  police  power)  upon 
plaintiff  precedent  to  its  capacity  to  enter  into 
the  contract  Perhaps  -the  legislature  did  not 
mean  to  extend  the  statute  under  considera- 
tion to  foreign  corporations  engaged  in  Inter- 
state commerce.  The  presumption  would  be 
that  they  did  not,  but  whatever  the  purpose 
may  have  been  In  this  respect  is  Immaterial  to 
this  discussion;  for,  if  it  was  intended  to  in- 
clude such  foreign  corporations,  we  hold  the 
statute  unconstitutional  In  that  respect.  The 
judgment  is  therefore  reversed,  and  the  cause 
is  remanded  for  a  new  triaL  Reversed  and  re- 
manded. 

PEMBERTON,  0.  J.,  and  BUCK,  J.,  con- 
cur. 


RISTB  et  al.  v.  MORTON  et  al. 

(Supreme  Court  of  Montana.    July  10,  1897.) 

UiMNO  Claims — Patents— Notice  of  Discovbht 

— Description. 

1.  In  order  to  entitle  a  locator  of  a  mining 
claim  to  a  patent,  it  is  not  necessary  that  there 
be  a  record  that  one  to  whom  he  had  sold  an  in- 
terest has  lost  title  by  bis  failure  to  contribute 
his  share  of  work  and  expense  to  represent  the 
claim  for  certain  years,  and  that  the  locator  ad- 
vertised the  vendee  out,  by  publication,  as  pro- 
vided by  Rev.  St  U.  S.  i  2324. 

2.  A  notice  of  discovery  describing  a  mining 
claim  as  bounded  by  thrae  other  claims  on  three 
sides  thereof  locates  the  claim  with  reference  to 
permanent  monuments,  unless  it  affirmatively  ap- 
pears that  such  other  claims  are  not  permanent 
monuments. 

Appeal  from  district  court.  Park  county; 
Frank  Henry,  Judge. 

Action  by  Thomas  Riste  and  another  against 
Robert  L.  Morton  and  others.  From  a  Judg- 
ment for  defendants,  and  from  an  order  over- 
ruling a  motion  for  a  new  trial,  plaintiffs  ap- 
peal.    Affirmed. 

This  Is  an  action  to  recover  a  part  pay- 
ment of  the  purchase  price  of  certain  mining 
claims  mentioned  in  the  complaint,  on  the 
ground  of  misrepresentations  made  as  to  the 
character  and  value  of  the  property,  and  also 
on  the  ground  that  the  title  to  said  mining 
claims  was  defective.  From  the  record  it  ap- 
pears that  on  the  28th  day  of  May,  1891,  the 
defendants  sold  to  the  plaintiffs  the  mining 
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claims  described  In  the  complaint  for  the  sum 
of  $8,000.  Of  this  sum,  |2,000  was  paid  at  the 
time  of  the  purchase.  At  the  same  time  the 
defendants  executed  to  the  plaintiffs  their 
bond  by  which  they  bomid  themselves  to  con- 
vey the  mining  claims  in  question  to  the  plain- 
tiffs upon  the  condition  that  they  should  pay 
to  them  the  further  sum  of  $2,000  on  the 
2d  day  of  July,  1891,  and  $4,000  on  the  Ist 
day  of  December,  1891,  with  6  per  cent,  inter- 
est. On  the  8th  day  of  August,  1891,  it  seems, 
the  plaintifTs  came  to  the  conclusion  that  they 
would  not  take  the  property,  and  notifled  the 
defendants  thereof  In  writing;  alleging  as 
their  reasons  for  their  action  that  the  said 
property  was  misrepresented  to  them  by  the 
defendants,  and  also  that  the  title  thereto  had 
failed.  In  that  the  defendants  at  the  time 
only  owned  an  undivided  one-half  Interest 
in  the  Xevada  King  quartz  lode,  one  of  the 
mining  claims  mentiuied  in  the  complant. 
Thereafter,  on  October  5,  1891,  the  plaintiffs 
brought  this  suit  to  recover  baelt  the  $2,000 
paid  by  them  as  part  of  the  purchase  price  of 
said  mining  claims.  On  the  trial  the  plain- 
tiffs waived  their  first  ground  of  recovery 
(that  is,  that  the  mining  claims  had  been  mis- 
represented to  them),  and  sought  to  recover 
the  piuvhase  money  paid  by  them  solely  upon 
the  ground  that  the  defendants  had  no  suf- 
ficient title  to  the  claims  In  question.  The 
case  was  tried  to  a  Jury.  At  the  close  of 
plaintiffs'  testimony  the  defendants  moved 
for  a  nonsuit  on  the  ground,  among  others, 
that  plaintiffs  had  failed  to  show  that  the  title 
to  the  pr(^)erty  in  question  was  incumbered  or 
Imperfect  in  the  defendants  at  the  time  of  the 
alleged  agreement  of  sale,  or  at  the  time  the 
deed  was  deposited,  and  further  that  the 
plaintiffs  had  failed  to  point  out  any  particular 
defects.  If  any,  in  the  title  of  defendants  to 
the  property  In  controversy,  or  any  part  there- 
of. The  court  sustained  the  motion,  and  a 
verdict  was  rendered  in  favor  of  the  defend- 
ants. From  the  Judgment  rendered  in  the  case, 
and  from  an  order  overmling  a  motion  for  a 
new  trial,  the  plaintiffs  appeal. 

Campbell  &  Starlj,  for  appellants.    W.  H. 
Poorman,  for  respondents. 

PEMBERTON,  C.  J.  (after  stating  the  facts). 
This  being  an  appeal  from  a  Judgment  of  non- 
suit, the  question  for  determination  is  as  to 
whether  there  is  any  substantial  evidence  in 
the  record  which  establishes,  or  tends  to  es- 
tablish, the  allegation  in  the  complaint  that  the 
defendants  did  not  have  and  could  not  convey 
a  good  title  to  the  mining  property  In  contro- 
versy in  accordance  with  the  terms  of  their 
bond.  It  must  be  observed  that  the  bond  was 
to  convey  a  good  title  to  tmpateuted  mining 
ground,  or  such  title  as  would  enable  plaintiffs 
to  procure  a  patent  thereto.  The  plaintiffs 
knew  they  were  contracting  for  title  to  unpat- 
ented mining  {ground.  This  Is  not  disputed. 
It  seems  that,  prior  to  the  execution  of  the 
bond  in  question  by  defendants  to  plaintiffs, 
one  undivided  half  of  the  Nevada  Ktaig  mln- 
49P.-42 


■lag  claim,  mentioned  in  the  complaint,  had 
been  sold  by  defendant  Hall,  the  locritor,  to  B. 
F.  Ferris.  Ferris  failed  to  contribute  bis  share 
of  the  necessary  wwk  and  expense  to  repre- 
sent said  claim  for  the  years  1886  and  1887. 
Hall  advertised  Ferris  out,  In  accordance  with 
section  2324,  Uev.  St  U.  S.  It  Is  contended 
by  appellants  that  Hall's  notice  of  publication 
to  Ferris  was  not  published  for  the  length  of 
time  required  by  the  statute.  It  is  true  that 
one  affidavit  of  the  publisher  of  the  newspaper 
in  which  the  notice  was  published  would  sup- 
port this  contention.  But  this  affidavit  was 
afterwards  corrected  by  the  publisher  by  the 
filing  of  another  affidavit,  showing  the  notice 
was  published  for  the  full  time  required  by 
law.  So  there  is  nothing  In  this  contention. 
Appellants  contend  that  the  record  should 
show  that  Ferris  had  lost  his  title  to  the 
ground  by  the  publication  of  such  notice,  and 
that  the  record  should  show  Ferris  had  not 
contributed  his  part  in  hibor  or  money  to  rep- 
resent the  claim  for  the  year  lu  question.  But 
counsel  does  not  tell  us  what  record  the  law 
requires  to  be  kept  to  show  these  things.  All 
the  law  requires  is  that  the  party  applying  for 
a  patent  be  prepared  to  prove  these  things  in 
the  land  office.  In  this  case  the  record 
shows  that  the  defendants,  as  the  grantees, 
would  have  been  amply  prepared  to  moke  such 
proof  on  application  for  a  patent  to  the  ground 
Appellants  contend  that  Hall's  notice  of  dis- 
covei7  of  the  Nevada  King  mining  claim  is  de- 
fective, in  that  it  does  not  locate  the  claim 
with  reference  to  any  permanent  monument 
The  notice  describes  tlie  claim  as  adjoining  and 
being  bounded  by  three  other  claims  on  three 
sides  thereof.  In  Mining  Co.  v.  Hammer,  6 
Mont  53,  8  Pac.  153,  this  court  held  that  a 
description  in  a  location  notice  referring  to  a 
mining  claim  was  a  sufficient  reference  to  a 
permanent  monument,  saying  that  such  mining 
claim  "will  be  presumed  to  be  a  well-know^u 
natural  object  or  permanent  monument  until 
I  the  contrary  appears."  There  Is  no  evidence 
or  presumption  in  this  case  that  the  three  mhi- 
Ing  claims  referred  to  in  the  Nevada  King  no- 
tice of  location  are  not  patented,  and,  if  not 
patented,  that  they  are  not  well-known  and 
permanent  monuments.  Neither  Ferris  nor 
any  one  else,  as  far  as  the  record  shows.  Is 
claiming  any  title  or  interest  In  the  mining 
property  in  controversy,  or  any  part  of  It,  ad- 
verse to  the  title  of  the  defendants.  There  is 
nothing  in  the  record  that  shows,  or  tends 
substantially  to  show,  that  defendants  were 
not  capable  of  conveying  a  good  title  to  the 
ground  In  controversy,— Just  such  title  as 
they  contracted  to  convey;  that  is,  such  title 
as  would  enable  plaintiffs  to  obtain  a  patent 
thereto.  This  is  all  defendants  contracted  to 
do.  The  evidence  shows  they  were  able  and 
willing  to  comply  with  the  terms  of  their  bond. 
There  Is  no  merit  In  ciiis  appeal.  The  Judgment 
and  order  api)ealcd  from  are  affirmed.  Af- 
firmed. 

HUNT  and  BLCK,  JJ.,  concur. 
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PIKST  NAT.  BANK  OP  MIIiES  CITT  ▼. 
BULLARD. 

(Supreme  Conrt  of  Montana.    July  10, 1887.) 
LmiTATioss  —  Patmkxt  OS  Joint  Debt  — Scffi- 

CIESCT  OP  EviDENCr. 

1.  A  partial  payment  by  one  joint  maker  of  a 
note  does  not  remove  the  bar  of  limitations  aa 
to  the  others,  in  view  of  Comp.  St.  1887,  div. 
1,  j)  53,  providing  that  no  aclcnoniedgment  shall 
evidence  a  new  contract,  and  thereby  remove  the 
bar  of  the  statute,  unless  sifoied  by  the  party, 
but  that  the  act  shall  not  alter  the  effiK-t  of  a 
payment,  and  section  54,  providing  that  the 
limitation  shall  begin  after  the  last  payment  after 
due,  and  section  129C,  div.  5,  providing  that 
joint  obligations  shall  be  taken  as  joint  and 
several. 

2.  The  opinion  of  a  witness  that  tliere  was  a 
certain  understanding  between  the  parties  re- 
specting a  material  matter  is  not  alone  sufficient 
evidence  to  support  a  verdict. 

Appeal  from  district  court,  Custer  county: 
(•eorge  R.  Milbum,  Judge. 

Action  by  the  tMrst  National  Bank  of  Mile* 
(Mty  against  Willtam  H.  Bullard.  Prom  a 
Judgment  for  plaintiff  and  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals. 
Reversed. 

On  September  28.  18().">,  at  Miles  City.  Mont., 
six  persons  executed  a  promlsKury  note  for 
?1,000,  payable,  on  demand,  to  tlie  Hrst  Na- 
tional Bank  of  MUe-s  City.  It  appears  that 
the  principal  who  .signed  the  note  was  one 
Alfred  Ward.  The  other  pci-sons,  although 
Joint  makers  of  the  note,  signed  the  same,  as 
to  WaiHl,  only  as  sureties.  One  of  these  mak- 
ers was  Jaseph  T^lgliton,  at  the  time,  and  sub- 
sequent Uiereto,  president  of  the  jiayee  bank. 
Another  was  W.  H.  Bullard,  the  defendant 
and  appellant  In  this  action.  Three  payments 
were  lndor.-<ed  on  this  uote  as  follows:  April 
;{(),  188ti,  $181.10:  Oitolier  2.".,  l.SS(!,  |81.1S»; 
.May  4,  18Ji*t.  $42.4(».  On  the  21)th  day  of  De- 
cemlw,  188."i,  .said  Ward,  for  the  puriwse  of  in- 
demnifying his  co-signers  of  tlie  note,  execut- 
ed to  them  a  chattel  mortgage  on  certain  per- 
gonal property— the  fixtures  and  furniture  of 
a  saloon— of  which  he  was  the  owner.  On 
April  30th,  the  mortgagees,  having  taken  pos- 
sission  of  said  chattels,  caused  the  sheriff  of 
(.'a>!ter  county  to  sell  said  i)n>i)erty.  At  this 
sale  defendant,  Bullard.  purchased  a  piano, 
iraying  therefor  the  sum  of  $184.  The  re- 
mainder of  the  proi)erty  was  sold  in  bulk  to 
Lelghton.  On  tlie  same  or  the  next  day  the 
.sheriff  had  a  settlement  with  I^ighton,  and 
tumeil  over  to  him.  as  the  net  proceetls  of  the 
sale,  the  sum  of  $422.00.  I^ightou,  as  presi- 
dent of  the  bauk.  caused  the  iMymeuts  to  be 
Indorsed  on  the  note  in  the  sums  and  at  the 
limes  si)ecifled  tliereon.  On  August  10,  1893, 
the  bank  brought  suit  against  Bullanl  for  the 
balance  due  on  said  note.  The  plaintiff  on  the 
trial  Introduced  evidence  for  the  purpose  of 
showing  that  Lelghton  was  the  agent  for  his 
co-mortgagees  iu  the  chattel  mortgage,  and 
lind  purchased  the  property  at  the  sheriff's  .sale 
npon  the  understanding  and  agreement  that 
he  should  hold  the  property  purchased  by  him, 


and,  as  he  disposed  of  portloas  of  It  ttom  time 
to  time,  should  make  Indorsements  on  the 
note.  Tbe  testimony  Introduced  to  establish 
the  fact  of  tlUs  a^eement  was  as  follows: 
E.  B.  WeWck,  cashier  of  the  Ixank.  stated: 
"At  the  time  this  stuff  was  sold  imder  tbe 
mortgage,  Mr.  Lelghton  bid  It  in,  In  the  in- 
terest of  the  signers  of  the  note.  He  was 
one  of  the  makers  with  Mr.  Ward,  Mr.  Bul- 
lard, and  others,  and,  imder  the  foreclosure  of 
the  mortgage,  he  bid  the  property  in.  The  In- 
dorsement liere  of  Mr.  Savage  [referring  to 
the  first  Indorsement  on  tbe  note]  was  for  tbe 
sale,  as  I  recollect,  of  tbe  piano.  Mr.  Leigh- 
ton  was  a  little  late  in  getting  to  tbe  sale. 
His  idea  was  to  purchase  tbe  whole  property 
there,  so  as  to  keep  it  intact  to  continue  the 
business.  This  property  was  all  bid  in  by 
Mr.  Lelghton,  in  the  interest  of  the  signers 
of  the  note  under  this  mortgage,  and  he  was 
to  hold  the  property,  and  dispose  of  it  as  he 
could,  and  the  proceeds  of  those  sales  were 
to  be  Indorsed  on  the  note.  This  indorse- 
ment of  May  4,  1886,  for  $42.40  was  the  pro- 
ceeds of  a  sale  of  the  I>ar,— that  Is,  the  mirror 
and  glass  back  of  the  bar,— and,  under  tlie 
instructions  of  Mr.  Lelghton,  X  suppose  that 
'  was  the  case.  I  know  that  this  property  was 
.  held  by  him  as  agent  for  those  people,  to 
:  make  any  indorsement  of  iKX)ceeds  of  sale 
:  of  this  property,  and  at  that  time  this  glass 
i  and  bar  was  8<rid,  and  the  proceeds  indorsed 
j  on  this  note.  •  •  •  My  opinion  was  that 
'  Mr.  Ivelghton  Intended  to  buy  ail  the  property 
I  there  for  the  beneflt  of  the  makers  of  the 
I  note,  with  the  understanding  of  continuing 
i  the  business  with  the  parties,  and  working 
!  out  tlie  amount  of  the  note.  I  understood 
that  it  was  the  understanding  among  tbe 
makers  of  the  note  that  Mr.  lelghton  should 
buy  all  the  property  in  at  the  sheriff's  sale, 
for  the  benefit  of  the  makers.  Mr.  Bullard 
was  one  of  the  makers  of  that  note.  I  don't 
know  how  there  could  have  been  an  under- 
standing l>etween  all  of  tbe  makers  of  tbe 
uote  that  Mr.  Lelghton  was  to  buy  In  all  the 
proi)erty,  if  It  Is  a  fact  that  Mr.  Bullard  ar- 
rived at  that  sale  prior  to  Mr.  Lelghton  get- 
ting there,  and  purchased  the  piano."  Bul- 
lard In  his  testimony  positively  denies  any 
such  agreement  between  Lelghton  and  him- 
self In  reference  to  the  former  buying  in  tbe 
proi)erty  for  the  beneflt  of  all  tbe  mort- 
gagees, and  applybig  the  proceeds  as  afore- 
said. 

The  court,  in  Its  Instructions  to  the  Jury, 
virtually  told  them  that  a  payment  by  Leigh- 
ton  on  May  4,  1886,  would  remove  tbe  bar 
of  the  statute  of  limitations  (which  Is  six 
yeai-s)  as  to  all  the  Joint  signers  of  the  uote. 
The  Jury  returned  special  findings  to  ques- 
tions submitted  to  them.  The  first  finding 
was  as  follows: 

"We,  the  Jury,  In  the  above  entitled  action, 
find  for  the  plaintiff  in  the  sum  of  eight  hun- 
dred sixty-one  5»/ioo  dollars  ($861..53),  as  per 
statement  attached.  [Signed]  A.  Bitle,  Fore- 
man.   Dated  Aug.  22d,  1894." 
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Statement 

Face  of  the  note  dated  Sept.  28th, 
1885    f  1,000  00 

Interest  on  same  from  date  to  Aug. 
21,  18i>4,  eight  p-s.,  ten  mouths, 
twentr-three  days,  at  12% 1,067  67 

Total   12,007  67 

Payments  on  above  note: 

Nov.  'J4th,  1883 ^100  00 

Int.  on  same  to  Aug.  21, 
18U4,  8  yrs.,  8  mos.,  27 
days 104  90 

April  30th,  188(1 422  60 

Int.  on  game  to  Aug.  21, 
1894,  8  yrs.,  3  mos.,  21 
days 421  33 

October  25th,  1886 81  19 

Int.  on  same  to  Aug.  21, 
18!>4,  7  yrs.,  9  mos.,  2(1 
days 76  12 

Total   $1,206  14 

I   861  63 

"Note:  The  above  Item  'April  30th,  1880, 
f422.60,'  includes  the  $42.40  paid  to  bank 
May  4th,  1886,  and  also  Item  of  $181.10,  paid 
bank  AprU  30th,  1886." 

The  appeal  Is  from  an  order  denying  a  mo- 
tion for  a  new  trial  and  a  judgment  in  favor 
of  plahitiS.  Section  53.  div.  1,  Comp.  St  Mont 
1887,  Is  as  follows:  "No  acknowledgment  or 
promise  shall  be  sufficient  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  the 
case  out  of  the  operation  ot  this  act,  unless 
the  same  is  continued  in  some  writing  signed 
by  the  party  to  be  charged  thereby;  but  this 
act  shall  not  alter  the  effect  of  any  payment 
of  principal  m  Interest."  Section  54,  Id.,  reads 
thus:  "Whenever  any  payment  of  principal 
or  Interest  has  been  or  shall  be  made  upon  an 
existing  contract,  whether  It  be  bill  of  ex- 
change, promissory  note,  bond,  or  othar  evi- 
dence of  indebtedness,  ff  such  payment  shall 
be  made  after  the  same  shall  have  become  due, 
the  limitation  shall  commence  from  the  time 
the  last  payment  was  made."  Section  1296, 
dir.  6,  Id.,  is  as  follows:  "All  Joint  obligations 
and  covenants  shall  hereafter  be  taken  and 
held  to  be  Joint  and  several  obligations  and 
covenants." 

0.  B.  Mlddleton  and  John  B.  Clayberg,  for 
appellant  Strevell  &  Porter,  for  respond- 
ent 

BUCK,  J.  (after  statbig  the  facts).  The  ques- 
tion in  this  case,  most  elaborately  discussed 
by  respective  counsel  in  their  oral  argument 
and  briefs  on  file,  is  whether  or  not  a  pait 
payment  by  one  of  the  several  Jotait  makers  of 
a  note  afto:  It  is  due,  without  the  consent  or 
ratification  of  the  others,  extends  the  time  pre- 
scribed by  the  statute  for  an  action  thereon 
as  to  all.  A  leading  authority  relied  upon  by 
respondent  Is  a  decision  rendered  by  Chief  Jus- 
tice Shaw  in  the  case  of  Slgoumey  v.  Drury, 
14  Pick.  387.  Among  the  authorities  for  the 
view  contended  for  by  appellant,  we  have 
deemed  especially  worthy  of  our  consideration 
the  cases  of  Wllloughby  v.  Irish  (Minn.)  27  N. 
W.  370,  and  Cowhick  T.  Shingle  (Wyo.)  37 


Pac.  689.  The  Minnesota  decision  construes  a 
statute  almost  Identical  In  its  terms  with  sec- 
Uon  ."iS,  dlv.  1,  Comp.  St.  Mont.  1887.  In  the 
Wyoming  case  the  authorities  on  both  sides  of 
the  proposition  are  cited  and  discussed  in  de- 
tail. The  courts  of  this  country  are  In  con- 
flict, but  in  oiu*  opinl<Ki  the  more  modem  and 
better-reasoned  decisions  answer  the  question 
in  the  negative.  We  hold,  therefore,  that,  un- 
der the  statutes  of  Montana,  one  Joint  maker 
of  a  note,  by  a  partial  i)ayment  thereon  after 
its  maturity,  without  the  assent  or  ratification 
of  his  co-makers,  binds  only  himself,  so  far  as 
an  extension  of  the  statutory  period  of  limita- 
tions is  concerned.  The  lower  court  erred  in 
the  view  of  the  law  it  announced  on  this  ques- 
tion to  the  Jury. 

•We  come  next  to  the  evidence  on  which  the 
Judgment  for  plaintiff  is  based.  A  careful 
analysis  of  the  statements  made  by  the  wit- 
ness Weirick  forces  us  to  the  conclusion  that 
bis  evidence  as  to  the  uuilerstandlng  between 
Leighton  and  the  other  mortgagees  was  the  re- 
sult ot  a  mere  opinion  entertained  by  himself, 
without  any  actual  knowledge  as  a  basis  for 
It  It  is  true,  he  declares  positively  that 
Leighton  was  authorized  to  sell  the  proi)erty 
he  had  bought  In,  and  apply  the  proceeds  of 
sales  from  time  to  time  on  the  note.  But, 
however  positive  his  assertion  may  be,  he  de- 
stroys its  force  by  Anally  admitting  that  "it 
was  his  opinion  that  there  was  such  an  under- 
standing;" "that  he  understood  there  was 
such  an  understanding."  It  was  incumbent  up- 
<m  the  plaintiff  to  prove  that  the  note  was  not 
Isarred  as  to  the  defendant,  Bullard,  and  the 
only  evidence  offered  by  it  on  this  issue  was 
that  of  Welrlck.  The  lower  court  should  have 
granted  a  new  trial  for  Insufficiency  of  the  evi- 
dence. Moreover,  it  is  apparent  from  an  In- 
spection of  theh:  first  iludlng,  that  the  Jury  be- 
lieved that  Leighton.  as  president  of  the  bank, 
should  have  applied  and  Indorsed  the  entire 
proceeds  of  the  mortgage  sale,— namely,  $422.- 
60,— on  April  30,  1886,  when  he  receipted  to 
the  sheriff  for  that  sum  of  money.  It  is  In- 
consistent with  some  of  the  other  findings  re- 
turned. These  findings,  however,  were  mere 
conclusions  of  law,  and  it  is  unnecessary  to  re- 
cite them. 

For  these  reasons,  the  Judgment  is  reversed, 
and  the  cause  is  r«nauded,  with  directions  to 
the  lower  court  to  grant  a  new  trial.  Re- 
versed and  remanded. 

PBStfBKKTON,  C.  J.,  and  HUNT,  J.,  concur. 


CONRAD  et  al  t.  PACIFIC  PACKING  CO. 

et  al. 

(Supreme  Court  of  Oregon.    July  26,  1807.) 

Dbcrer— Amkndmbnt  ok  Appeal. 

The  supreme  court  cannot  amend  a  decree 

on  motion  of  a  party  who  failed  to  appeal. 

Appeal  from  circuit  court  .Multnomah  coun- 
ty:  Henry  K.  McUlnu,  Judge, 
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Salt  by  Peter  Conrad  and  otbers  against  the 
Pacific  Pacliing  Company,  a  corporation,  and 
otbers,  for  ttie  appointment  of  a  receiver,  and 
to  wind  up  the  affairs  of  defendant  corpora- 
tion. From  tlie  decree  said  corporation  and 
otlier  defendants  appealed.  Motion  by  P.  Sell- 
ing, a  defendant  who  failed  to  appeal,  to 
amend  tbe  decree.    Denied. 

Joseph  N.  Teal,  for  the  motion.  Allan  B. 
Joy,  opposed. 

PER  CURIAM.  This  la  a  motion  by  a  Judg- 
ment creditor  of  tbe  defendant  to  correct  a 
decree  against  It.  The  material  facts  are 
that  plaintiffs,  as  stoclcbolders,  brought  a  snit 
.i$;aln.st  the  Pacific  Paclcing  Company,  an  al- 
leged insolvent  corporation,  for  the  appoint- 
ment of  a  receiver  and  to  wind  up  its  affairs, 
whereupon  P.  Selling  and  other  creditors  were 
made  parties  defendant.  Issues  having  been 
joined,  the  evidence  was  taken,  from  which 
tbe  court  found  that  on  December  17,  1892, 
the  corporation,  being  the  owner  In  fee  of 
certain  real  property,  executed  a  mortgage 
thereon  to  secure  the  aum  of  |1,700,  which 
was  duly  assigned  to  tbe  defendant  Charles 
W.  IjS.  Barre;  that  on  December  28,  1896,  P. 
Selling,  having  commenced  an  action  against 
the  said  corporation  to  recover  the  sum  of 
$700  and  interest,  caused  its  property  to  be 
attached,  and  thereafter  obtained  a  judgment 
for  the  amount  demanded;  that  on  February 
13,  1806,  the  corporation  executed  Its  mort- 
gage to  one  Mary  Young  upon  certain  prop- 
erty; that  she  duly  assigned  the  same  to  the 
Commercial  National  Bank;  and  that  tbe 
amount  due  thereon  Is  tbe  sum  of  $3,000.  And 
tbe  court  thereupon  decreed  that  the  property 
of  the  corporation  be  sold,  and  out  of  the  pro- 
ceeds there  be  paid  (1)  to  Charles  W.  La 
Barre,  the  sum  of  $1,700;  (2)  to  the  Commer- 
cial National  Bank,  the  sum  of  $3,000;  and 
(3)  that  the  balance  be  distributed  pro  rata 
among  all  bona  fide  creditors  of  tbe  Pacific 
Packing  Company.  From  thta  decree  the  cor- 
poration and  other  defendants  appeal,  but,  aft- 
er the  time  had  elapsed  for  taking  an  appeal. 
Selling  discovered  that  tbe  lien  of  his  Judg- 
ment waa  made  by  the  decree  subordinate  to 
the  lien  of  the  Commercial  National  Bank. 
He  therefore  moves  to  amend  the  decree,  con- 
tending that  tbe  failure  of  tbe  trial  court  to 
provide  therein  for  the  application  of  the  pro- 
ceeds of  the  sale  of  the  property  of  tbe  coriK>- 
ratlon  according  to  its  findings  of  fact  was  an 
inadvertent  omission,  and  that,  the  cause  hav- 
ing been  brought  here,  this  court  possesses 
plenary  power  to  correct  the  error  complained 
of,  notwithstanding  his  failure  to  take  an  ap- 
peal The  jtu-isdictlon  of  this  court  is  restrict- 
ed to  the  revision  of  the  final  decisions  of  the 
circuit  courts  brought  here  by  appeal,  and,  this 
being  so,  it  is  evident  that  the  decree  in  this 
cause  caimot  be  modified  until  the  final  hear- 
ing on  the  merits,  and  then  only  as  to  the  par- 
tiea  to  the  appeal;  and,  Inasmuch  as  the  mo- 
tion contemplates  a  modification  of  the  decree 


In  the  Interest  of  a  defendant  not  a  party  to 
the  appeal.  It  follows  that  the  motion  must  be 
denied,  and  It  la  so  ordered. 


(SI  Or.  «2) 
MORRIS  &  WHITEHEAD  T.  TATLOB, 

Mayor,  et  aL 
(Supreme  Court  of  Oregon.    July  26,  1S97.) 

MoNiciP^L  Bonds — Potter  to  Issub— Extekdino 
Debt  Limit. 

1.  An  ordinance  authorizing  a  city  to  lasae  ne- 
gotiable lionda  in  excha.ige  for  outstanding  war- 
rants does  not  increase  the  municipal  indebted- 
ness,  in  violation  of  charter. 

2.  A  city  expressly  authorized  to  borrow  money 
for  municipal  purposes,  and  to  issue  negotiable 
tx>nd8,  may  issue  bonds  tor  the  purpose  of  fund- 
ing its  floating  debt. 

Ai^jeal  from  circuit  court,  Clatsop  county; 
T.  A.  McBride,  Judge. 

Application  by  Morris  &  Whitehead,  a  cor- 
poration, for  a  writ  of  mandamus  compelling 
Frank  J.  Taylor,  mayor  of  the  city  of  Asto 
ria,  and  others,  to  execute  and  deliver  to  tbv 
applicant  municipal  bonds.  From  a  Judg- 
ment denying  the  application,  said  applicant 
appeals.    Reversed. 

R.  B.  Moody,  for  appellant  Frank  J.  Tay- 
lor, tor  respondents. 

BEAN,  J.  In  April,  1807,  tbe  city  of  As- 
toria, havhig  a  bonded  indebtedness  of  $100,- 
050,  and  a  fioating  Indebtedness,  representetl 
by  warrants  owned  by  the  plaintiff,  of  $80,- 
000,  passed  an  ordinance  providing  for  tbe 
exchange  of  negotiable  20-year  bonds  of  tbe 
city,  bearing  semiannual  interest  at  the  rate 
of  6  per  cent  per  annum,  for  said  warrants. 
By  this  ordinance  it  was  provided  that  the 
bonds  should  be  deposited  with  tbe  city  treas- 
urer, and  by  him  kept  In  a  safe  place  until 
such  time  as  tbe  plaintiff  or  its  duly-author- 
ized agent  should  deliver  to  him  any  of  tbe 
warrants  In  lieu  of  which  tbe  bonds  were 
to  be  issued,  when  he  should  deliver  to  It  or 
its  agent  bonds  equal  in  amount  to  the  sum 
then  due  on  the  warrants  so  surrendered, 
and  continue  to  deliver  bonds,  as  fast  as 
warrants  were  surrendered  to  him,  until  the 
contemplated  exchange  should  be  completed, 
and  that  the  warrants  so  surrendered  should 
be  immediately  canceled.  A  question  having 
subsequently  arisen  as  to  whether  the  city,  un- 
der its  charter,  had  such  authority  to  issue  such 
bonds,  and  the  officers  thereof  haying  refused 
to  execute  or  deliver  them,  this  action  was 
instituted  to  test  that  question;  and,  a  pro 
forma  judgment  having  been  entered  in  fa- 
vor of  the  city  officers,  the  plalntift  Inings 
this  ai%>cal. 

Two  questions  are  presented  by  the  record : 
First,  whether  the  issue  of  such  bonds  Is 
violative  of  the  charter,  which  provides  that 
the  indebtedness  of  the  city  shall  never  ex- 
ceed in  the  aggregate  tbe  sum  of  $200,000 
and  that  any  debt  or  liability  incurred  in  ex- 
cess thereof,  except  certain  specified  indebt- 
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ednesa,  not  necessary  to  be  bere  mentioned, 
shall  be  null  and  void  and  of  no  effect;  and, 
second,  wbether  the  provision  of  the  cliarter 
authorizing  the  city  "to  borrow  money  on  the 
faith  of  the  city,  or  loan  the  credit  thereof, 
or  both,  for  purely  municipal  purposes,  and  to 
issue  or  dispose  of  negotiable  or  other  munic- 
ipal bonds  with  interest  coupons  attached," 
empowers  it  to  issue  negotiable  bonds  for 
the  pm-pose  of  fimdlng  its  outstanding  in- 
debtedness. The  first  question  seems  easy 
of  solution.  By  the  exj^ees  provisions  of  the 
ordinance,  the  bonds  shall  only  be  Issued  to 
a  holder  of  the  outstanding  warrants  in  ex- 
change and  as  a  substitute  therefor,  so  that 
the  aggregate  Indebtedness  could  not  be 
thereby  Increased  in  &txs  way,  but  the  trans- 
action would  simply  operate  as  an  exchange 
of  one  evidence  of  indebtedness  for  another, 
without  Increasing  the  amount  thereof. 

The  other  objection  to  the  validity  of  the 
proposed  bonds  is  based  upon  the  proposi- 
tion that  a  municipal  corporation,  without  ex- 
plicit authority,  cannot  lawfully  issue  ne- 
gotiable bonds  for  the  purpose  of  funding  its 
floating  Indebtedness;  and,  while  this  ques- 
tion Is  not  by  any  means  free  from  doubt, 
we  are  inclined  to  the  opinion,  from  a  care- 
ful review  of  the  authorities,  that  when  a 
municipality  has  the  express  power  to  bor- 
row money  for  municipal  purposes,  and  to  is- 
sue or  dispose  of  negotiable  or  other  munici- 
pal bonds,  it  may  under  such  power  issue 
bonds  in  lieu  of,  and  for  the  purpose  of 
funding,  its  floating  indebtedness.  Such 
seems  to  be  the  rule  deduclble  from  the  fol- 
lowing authorities:  Slmonton,  Mun.  Bonds, 
{  125;  City  of  Quincy  v.  Warfleld,  25  IlL 
279;  City  of  Galena  v.  Corwith,  48  111.  423; 
VlUage  of  Hyde  Park  v.  Ingalls,  87  111.  13; 
Rogan  V.  City  of  Watertown,  30  Wis.  259; 
Town  of  Solon  v.  ■WUllamsburgh  Sav.  Bank, 
114  N.  T.  122,  21  N.  E.  168;  Portland  Sav. 
Banic  V.  City  of  Evansville,  25  Fed.  389; 
Com.  V.  Codncils  of  Pittsburgh,  41  Pa.  St. 
278.  An  analysis  or  review  of  these  cases, 
or  any  further  discussion  of  the  question, 
must  be  dispensed  with,  in  view  of  the  lim- 
ited time  at  our  disposal.  The  judgment  of 
the  coifft  below  is  reversed  and  the  cause 
remanded,  with  directions  to  Issue  the  per- 
emptory writ  of  mandamus  as  prayed  for. 


(S8  Kan.  8U) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  TUNNBLL. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 

ISJCBT  TO  BMPI.OTB — CONTUIBDTORT  NbOLIOBNCE. 

An  engineer  was  not  chnrsoable  with  con- 
tributory nocliKence  inrnnninK  his  switch  engine 
into  cars  loft  on  the  m.>iin  track  at  night,  un- 
guarded, and  without  siguals  displayed,  because 
the  switchman,  whose  proper  place  was  on  the 
footljoard  of  tlie  tender;  and  a  part  of  whose 
duty  it  was  to  give  signals  to  the  engineer,  and 
lools  for  signals  from  others,  climbed  into  the  cab 
just  before  the  accident,  and  was  allowed  to 
r<>main  there;  it  appearing  that  the  engineer  had 
no  authority  to  oroer  him  out,  and  that  tiie 
switchman  had  a  view  of  the  tracic  from  the  cab. 


Error  from  district  court.  Ford  county;  A. 
J.  Abbott,  Judge. 

Action  by  Soutbey  B.  Tunnell  against  the 
Atchison,  Topel^n  &  Santa  F6  Railroad  Com- 
pany for  personal  injuries.  From  a  judgment 
in  favor  of  plaintiff,  defendant  brings  error. 
Affirmed. 

A.  A.  Hurd  and  Stambaugh  &  Hurd,  for 
plalntitr  hi  error.  B.  F.  Milton  and  ITenlon  & 
Fenlon,  for  defendant  hi  error. 

PER  CCKIAM.  The  defendant  in  error  was 
an  engineer  In  the  employ  of  the  plaintiff  In 
error,  and  was  operating  a  switch  engine  in 
the  company's  yards.  Between  10  and  11 
o'clock  at  night  he  started  to  go  upon  the  main 
track  from  the  west  to  the  east  end  of  such 
yards.  At  that  hour  a  passenger  train  from  the 
East  was  very  nearly  due,  and  a  freight  train 
from  the  same  direction  was  overdue  about 
eight  hours.  While  makhig  a  run  from  one  part 
of  the  yards  to  another,  this  belated  train  ar- 
rived, and,  as  usual,  stopped  at  the  east  side 
of  the  yards,  and,  as  usual,  the  engine  pulling 
it  was  detached,  and  nm  upon  a  side  track, 
the  train  being  left  standing  upon  the  main 
track,  but  imguarded,  and  without  the  putthig 
out  of  any  danger  signals.  The  defendant  In 
error  ran  his  engine  into  the  cars  thus  left  un- 
guarded, and  was  severely  injured,  to  recover 
for  which  he  sued.  Verdict  and  judgment 
went  for  him  in  the  district  court,  to  reverse 
which  the  company  prosecutes  this  proceedhig 
In  error. 

Many  findings  covering  the  mbior  details  and 
minutlse  of  the  accident  were  made,  but  the 
important  matters  of  negligence  upon  the  part 
of  the  company  and  contributory  negligence 
upon  the  part  of  the  defendant  in  error  were 
very  little  inquired  about.  B\>r  information 
concerning  these  we  have  been  compelled  to 
examine  the  evidence.  The  negligence  of  the 
company  In  failkig  to  guard  the  train  left 
standing  on  the  track  was  clearly  established. 
There  is,  however,  a  conflict  of  evidence  as  to 
whether  the  defendant  In  error  was  gnilty  of 
negligence  contributing  to  the  accident.  A 
switchman  named  McGeorge  rode  on  -  the  en- 
gine; part  of  the  time  on  footboards  on  each 
<»ide  and  at  the  end  of  the  enghie  tender.  It 
was  the  duty  of  this  switchman  to  give  sig- 
nals to  the  engineer,  and  to  look  out  for  sig- 
nals from  others,  and  to  throw  switches,  and 
make  couplings  of  cars.  The  prox>er  and  most 
convenient  place  for  him  was  on  the  foot- 
boards mentioned.  A  very  short  time  before 
the  collision,  he  got  into  the  engine  cab,  and 
stood  with  his  back  to  the  boiler  head,  and 
facing  the  direction  in  which  the  engine  was 
going,  and  likewise  the  train  of  cars  witli 
which  they  presently  collided.  The  weight  of 
the  testimony  is  to  the  effect  that  he  was  not 
in  his  proper  place;  that  he  should  have  t)een 
on  the  footboards,  where  he  could  have  better 
overseen  the  track  upon  which  they  were  run- 
ning. The  charge  of  contributory  negligence 
is  the  failure  of  the  defendant  Id  error  to  or^ 


Digitized  by  V^jOOQ IC 


662 


48  PACIFIC  REPORTBB. 


(Kan. 


(lor  him  out  of  the  cab  to  his  post  of  daty. 
'Hie  weight  of  the  testimony,  however,  te  that 
the  enghieer  was  Invested  with  no  authority  to 
give  such  order;  that  he  could  only  have  re- 
quested him  to  go  to  his  proper  place,  and,  up- 
on failure  by  him  to  do  so,  would  have  been 
justified  in  stopping  his  engine,  and  refusing  to 
run  it  until  the  switchman  consented  to  take 
the  post  belonging  to  blm.  There  are  no  find- 
ings by  the  Jury  concerning  this  matter.  The 
general  verdict,  however,  is  a  finding  in  favor 
of  the  defendant  In  error  of  all  matters  neces- 
sary to  his  recovery  which  were  not  specially 
found.  We  can  readily  comprehend  how  the 
very  presence  of  the  switchman  in  the  engine 
cab  might  have  been  taken  by  the  engineer  as 
an  evidence  that  the  track  was  clear.  He 
might  readily  suppose  that  the  switchman, 
whose  safety  would  be  as  much  Imperiled  by 
negligence  as  would  his  own,  would  not  desert 
bis  post  except  after  first  assuring  himself 
that  the  track  was  clear.  Besides,  the  switch- 
man, from  bis  place  in  the  cab,  could  have  a 
view  of  the  track;  perhaps  not  as  good  a 
view  as  from  the  footboards,  but  nevertheless 
a  view  of  it.  There  was  no  error  In  the  in- 
.structlons  of  the  court,  and  there  is,  in  our 
Judgment,  ample  evidence  upon  which  to  stis- 
tain  the  verdict.  The  Judgment  of  the  court 
below  Is  therefore  alBmied. 


(98  Kan.  815) 

ATCHISON,  T.  &  S.  F.  R.  CO.  v.  CARET. 
(Supreme  Court  of  Kansas.    July  10,  1897.) 
Isjt'RT  TO  Empiote— Defective  Appmancrs. 
Where  a  railroad  fireman  is  injured  by  the 
breaking  of  a  looomotire  on  account  of  a  defect 
in    itH   conatruotion,   and   the   broken   parts   had 
been  conRtmcted  in  defendant's  own  snops,  and 
the  defects  must  have  been  obvious  to  those  en- 
gaged in  the  work,  the  defendant  is  liable. 

Error  from  district  court,  Neosho  county; 
L.  StlUweU,  Judge. 

Action  by  William  Carey  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaiutlfT.  Defendant  brings  er- 
ror.    Affirmed. 

A.  A.  Hurd,  O.  J.  Wood,  and  J.  L.  Denison, 
for  plalntlfT  In  error.  C.  A.  Cox  and  S.  C. 
Brown,  for  defendant  In  error. 

PER  CURIAM.  The  defendant  In  error  was 
a  fireman  In  the  service  of  the  plalntift  in  er- 
ror. The  machinery  of  the  engine  upon  which 
he  was  running  broke  on  account  of  a  defect 
in  its  original  construction,  causing  blm  severe 
Injuries,  for  which  he  sues.  The  liroken  parts 
had  been  constructed  in  the  company's  own 
shops,  by  its  own  employes,  and  the  defects 
in  question  must  have  been  obvious  to  those 
engaged  In  the  work.  In  such  cases  the  mas- 
ter Is,  without  doubt,  liable  for  resulting  inju- 
ries. There  Is  nothing  in  the  claim  of  con- 
tributory negligence  set  up  by  the  plaintiff  in 
error,  either  as  matter  of  fact  or  in  the  rulings 
of  the  court  below;  nor  is  there  In  the  claim 
that  a  more  specific  answer  should  have  been 


returned  by  the  jury  to  a  certain  special  ques- 
tion. The  judgment  of  the  court  below  is 
therefore  affini.ed. 


HELM  T.  VOIIA 
(Supreme  Court  of  Kansas.    July  10,  1897.) 

COSTIN'UASCE— ABSENXB  OP  PiRTT. 

A  motion  by  plaintiff  for  oontinuanoe  when 
the  case  was  called  for  trial  in  her  absence  should 
have  been  grautcd  on  a  showing  that  plaintiff 
intended  to  be  present,  and  that  a  failure  to  at- 
tend was  due  to  the  miscarriage  of  a  letter  writ- 
ten by  her  attorney. 

Error  from  district  court,  Sumner  county: 
James  A.  Ray,  Judge. 

Action  by  M.  Lou  Helm  against  W.  H. 
Vcrfls.  Judgment  for  defendant.  Plaintiff 
brings  error.   Reversed. 

Snoddy  &  Snoddy,  for  plaintiff  In  error. 
W.  W.  Schwlnn,  for  defendant  In  error. 

PER  CURIAM.  The  record  shows  that  the 
plaintiff  In  error  has  had  no  opportunity  to 
have  her  rights  to  the  pr<q)erty  in  controver- 
sy determined  by  the  eoiurt.  When  the  case 
was  called  for  trial  her  counsel  was  refused 
time  in  which  to  make  a  showing  fur  a  con- 
tinuance. There  is  nothing  Indicating  that  the 
application  was  made  in  bad  faith.  The  procft 
on  the  motion  for  a  new  trial  shows  tliat  the 
plaintiff  intended  to  be  present  at  the  trial,  and 
that  her  failure  to  attend  was  due  to  the  mis- 
carriage of  a  letter  written  by  her  attorney. 
Parties  to  lawsuits  have  a  right  to  use  the 
mails,  and  to  rely  on  them  to  some  extent. 
No  good  reason  is  apparent  why  the  plain- 
tiff should  not  have  been  afforded  an  op- 
portunity to  try  her  case,  which  she  seemed 
to  be  prosecuting  in  good  faith;  for,  when 
notified  of  its  dismissal,  she  went  from  Man- 
hattan to  Weillngtou,  and  prdmptly  moved 
to  set  aside  the  order  of  dismissal,  and  for  a 
new  trial.  The  Judgment  of  the  district 
court  dismissing  the  plaintifTs  cause  of  ac- 
tion and  quieting  the  defendant's  title  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  grant  the  plaintiff  a  new  trial. 


(S8  Kan.  (M) 
CASE  et  al.  v.  RICJHARDS. 
(Supreme  Court  of  Kansas.    July  10,  1887.) 
Pbtitios  in  Error— Notice  op  Sbttleme^it. 
Where  notice  of  the  time  and  place  of  settle- 
ment of  the  case  made  was  not  given  to  defend- 
ant in  error,  the  petition  in  error  will  be  dis- 
missed. 

Error  from- district  court,  Shawnee  county; 
Z.  T.  Ha7«n,  Judge. 

Action  by  Henry  F.  Richards  against  Aderlal 
H.  Case  and  others.  Judgment  for  plaintiff. 
Defendants  bring  error.    Dismissed. 

A.  H.  Case  and  .John  Guthrie,  for  plaintiffs 
in  error.  J.  C.  Douglass,  for  defendant  In  er- 
ror. 
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PER  CURIAM.  Tb*  ease  made  Calls  to 
show  that  notice  of  the  time  and  place  ot  set- 
tlement was  giTen  to  the  defendant  In  error. 
On  the  other  hand,  it  is  shown  by  the  eri- 
dence  filed  in  behalf  of  the  defendant  In  error 
that  no  notice  was  in  fact  glren,  and  that 
counsel  for  the  defendant  in  error  had  no 
knowledge  of  the  presentment  of  the  case  for 
!>ettlement,  and  was  not  present,  and  only  a 
part  of  the  amendments  suggested  were  al- 
lowed. Under  the  authority  of  Safford  r. 
Turner.  63  Kan.  728,  37  Pac.  121,  and  cases 
therein  cited,  the  petition  In  error  must  be  dis- 

:!ii8Sed. 


■'8  Kao.  491) 

<TATE  ▼.  BOARD  OF  COM'RS  OF  SCOTT 

COUNTY. 

(Sopreme  Court  of  E^nsas.    July  10,  1897.) 

-State  School  Pu»d  —  Investkkst  —  Municipal 
BoXDS— CouNTiBS — Hbbtinos  or  Board— Rb- 

POKDIMO    BOHDS— VALIOrrT — ESTOPPBU 

l.Tbe   statutoiy  prorision  that  the  commis- 

ioners  for  the  manageinent  and  tnTestment  of 
lie  stnte  school  funds  "shall  not  invest  in  any 
•londs  which,  together  with  the  other  outstanding 
iidehtedness,  sliall  exceed  ten  per  cent,  of  the 
laaesited  valuation  of  said  municipal  corporation," 
:i  a  binding  requirement  on  those  officers  which 
-iinoot  be  safely  ignored;  but  if  the  commission- 
er* should  consciously  or  unconsciously  violate 
'his  provision,  and  purchase  muDidpal  bonds  in 
jccGSs  of  the  limitation,  the  municipality  will  not 
'■e  relieved  from  the  payment  of  the  bonds  so 
;>urcbnsed. 

2.  County  commissioners  have  no  antbority  to 
'.-nnveue  as  a  board  away  from  the  county  seat, 
ind  beyond  the  limits  of  the  county,  to  compro- 
nise  and  refund  the  county  indebtedness:    but 

-tvhere  they  do  so,  and  refunding  bonds  are  issued 
in  good  faith  to  pay  off  a  valid  indebtedness, 
.vhich  is  canceled  and  surrendered,  and  subse- 
iiiently  an  entry  is  made  in  the  journal  of  the 
;<roceedingB  of  the  board,  which  indicates  that 
I  he  meeting  was  held  at  the  county  seat,  and 
I  hat  oil  the  proceedings  were  regular,  and  where 
the  bonds  are  subsequently  purchased  by  the 
-tate,  an  innocent  purchaser,  and  the  board  ot 
rannty  commissioners  thereafter  and  for  a  num- 
ber of  years  levies  and  collects  taxes  for  the 
payment  of  interest  upon  the  refunding  bonds, 
:tnd  actually  pays  the  same  to  the  state,  thereby 
recognizing  and  ratifying  its  Invalid  action  In  is- 
Duing  the  bonds  lieyond  the  limits  of  the  county, 
/jetd.that  the  irregularity  and  invalidity  are  there- 
by cured,  and  the  county  is  estopped  from  deny- 
ing its  liability  upon  such  bonds. 

3.  Riley  v.  Garfield  Tp.,  08  Kan.  299,  49  Pac. 
85,  followed. 

(Syllabus  by  the  Court.) 

Error  from  district  coort,  Scott  connty;  J. 
EL  Andrews,  Judge. 

Action  by  the  state  against  the  board  at 
commissioners  of  Scott  county.  From  a 
Judgment  for  defendant,  plaintiff  appeals.  Re- 
versed. 

L.  C.  Boylei,  Atty.  Gen.,  for  the  State.  J. 
C.  Starr,  J.  F.  Pancatce,  S.  S.  Ashbaugh,  and 
Travis  Morse,  (or  defendant  In  error. 

JOHNSTON,  J.  Tbis  was  an  action  to  re- 
cover interest  claimed  to  be  due  upon  re- 
funding bonds  alleged  to  tiave  l>een  issued 
by  the  board  of  county  commissioners  of 
Bcott  county,  and  which  were  purchased  as 


an  Inrestment  ot  the  permanent  school  fund 
by  the  state.  In  August,  1887,  the  board  ot 
county  commissioners  of  Scott  county  Issued 
$120,000  of  bonds  in  aid  of  the  construction 
of  two  railroads,— $80,000  for  the  C^  K.  & 
N.  Railroad,  and  $40,000  for  the  D.  M.  & 
A.  The  bonds  had  previously  been  antbor- 
Ized  by  a  vote  of  the  electors  of  the  coonty, 
the  railroads  had  been  built,  and  the  bonds 
were  issued  and  exchanged  for  equal  amoonta 
of  the  capital  stock  of  the  companies,  in  pur- 
suance of  law,  and  in  compliance  witk  the 
conditions  of  tbe  contract  between  the  com- 
panies and  the  county.  After  a  number  of 
years,  the  county  failed  to  pay  the  Interest 
accruing  upon  the  bonds,  and  two  different 
actions  were  brought  in  the  circuit  court  of 
the  United  States  for  the  district  of  Kansas 
by  tbe  holders  of  the  bonds  to  recover  the 
defaulted  interest  In  one  of  these  Judg- 
ment was  i-endered  against  the  county  on 
January  11,  1892,  for  $11,745.41,  and  upon 
the  same  day  Judgment  was  taken  against 
the  county  In  the  other  case  for  $21,479.20. 
Soon  afterwards  negotiations  looking  towards 
the  refunding  of  the  entire  debt  were  tiegun, 
and  In  March,  1892,  after  a  numl>er  of  pub- 
lic meetings  of  the  electors  of  the  county, 
participated  In  by  the  members  of  tbe  board 
of  county  commissioners,  an  agreement  was 
reached,  and  a  compromise  effected.  The 
amount  of  the  debt  was  somewhat  reduced, 
and  refunding  bonds  were  issued  to  the  hold- 
ers of  the  original  indebtedness  signed  by  the 
chairman  of  the  board  of  county  commis- 
sioners and  the  county  clerk.  It  appears  thai 
the  bonds  were  actually  executed  and  de- 
livered in  the  city  of  Topeka,  in  the  county 
of  Shawnee,  Kan.,  Instead  of  in  Scott  City, 
the  county  seat  of  Scott  county.  For  the 
convenience  of  all  the  parties,  the  membel•^' 
of  the  board  of  county  commissioners  wen: 
to  Topeka  at  the  expense  of  those  to  whom 
the  refunding  bonds  were  delivered,  and  the 
execution  and  delivery  of  the  bouds  wero 
there  completed,  and  the  old  indebtedness^ 
Bun-endered  for  cancellation.  Upon  his  re- 
turn to  the  county,  the  county  clerk  entered 
an  order  of  the  board  upon  tbe  Journal  au- 
thorizing the  compromise,  and  refunding  of 
the  debt,  and  also  an  order  confirming  and 
approving  the  reported  Issue  of  the  bonds 
by  the  chairman  of  the  Iraard  and  the  county 
cleric  These  orders  show  that  the  meetings 
were  regularly  held  at  tbe  county  seat  In 
Scott  county,  and  that  all  the  steps  were 
legally  taken.  Subsequently  the  school  fund 
commissioners  purchased  tlie  refunding  Iwnds 
In  several  Installments.  One  purchase  was 
made  on  June  13,  1802,  another  on  July 
10,  1892,  another  on  August  4,  1892,  and 
the  final  purchase  was  made  on  June  5, 
1803.  Taxes  were  assessed  by  the  board 
of  county  commissioners,  levied,  and  col 
lected  for  the  purpose  of  paying  the  inter- 
est upon  these  bonds,  for  several  years,  but 
default  was  made  In  the  interest  accruing  In 
1895,  and  no  payment  was  thereafter  made 
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On  December  28,  1895,  the  present  action  was 
brought.  The  county  resists  payment,  and 
defends  upon  the  grounds  that  the  bonds  were 
issued  without  authority,  and  that  they  are 
not  valid  obligations  of  the  county.  The  dis- 
trict court  toolc  that  view  of  the  case,  and  - 
gave  judgment  In  favor  of  the  county.  The 
Indebtedness  was  refunded  in  pursuance  of  the 
provisions  of  chapter  50,  Laws  1879,  as  amend- 
ed by  chapter  163,  Laws  1891.  The  question 
of  Issuing  refunding  bonds  was  never  submit- 
ted to  a  vote  of  the  electors,  and  it  is  earnest  - 
ly  contended  that  a  vote  is  indispensable,  and 
that  the  refunding  bonds  in  suit  are  therefore 
invalid.  This  question,  and  some  others  close- 
ly related  to  It,  which  have  been  argued  by 
counsel  for  the  county,  have  been  decided  ad- 
versely to  his  contention  in  the  recent  case 
of  Riley  V.  Garfield  Tp.,  49  Pac.  85.  One  ob- 
jection urged  against  the  right  of  the  state 
to  recover  upon  the  refunding  bonds  is  that 
the  school  fund  commissioners  transgressed 
the  statutory  restriction  In  purchasing  them. 
In  paragraph  6654,  Gen.  St.  1889,  where  au- 
thority Is  given  to  the  commissioners  to  in- 
vest the  school  funds  In  municipal  securities, 
there  is  a  provision  that  they  "shall  not  invest 
in  any  bonds  which  together  with  the  other 
outstanding  indebtedness  shall  exceed  ten  pCT 
cent,  of  the  assessed  valuation  of  said  munic- 
ipal corporation."  It  appears  that  the  bonds 
issued  exceeded  that  limitation.  This  restric- 
tion, however,  relates  to  the  duties  of  the  com- 
missioners In  Investing  the  school  funds,  and 
not  the  power  of  the  municipalities  to  Issue 
bonds.  It  is  a  safeguard  against  investing  in 
doubtful  securities,  and  a  prohibition  which 
the  commissioners  cannot  safely  ignore.  The 
legislature  intended  that  no  bonds  should  be 
purchased  except  from  municipalities  which 
were  In  good  financial  condition,  and  which 
were  abundantly  able  to  meet  the  obligations 
when  they  became  due.  It  was  clearly  not 
intended  that.  If  the  commissioners  purchased 
a  bond  of  less  value  than  that  directed  by 
statute,  the  state  school  fund  should  for 
that  reason  lose  the  entire  amount  invested  in 
such  bond.  The  failure  of  the  commissioners 
to  exercise  that  degree  of  care  which  the  stat- 
ute requires  did  not  destroy  the  validity  of  the 
bonds,  nor  will  it  prevent  the  state  from  en- 
forcing the  payment  of  the  bonds  purchased. 
A  more  serious  question  arises  upon  the  ad- 
mitted fact  that  the  bonds  were  executed  and 
delivered  away  from  the  county  seat,  and  out- 
side the  county.  The  constitution  provides  for 
establishing  county  seats,  and  the  statute  re- 
quires that  the  meetings  of  county  commis- 
sioners for  the  transaction  of  county  business 
sliall  be  held  at  the  county  seat.  In  fact,  ev- 
ery county  officer  Is  required  to  lieep  his  office 
at  the  seat  of  justice  of  his  county.  Const 
art.  9,  §  1;  (Jen.  St.  1889,  pars.  1C23,  1C72, 
1877.  County  commissioners  are  officers  of  the 
county,  and  they  cannot  convene  as  a  board, 
or  exercise  the  powers  conferred  upon  the 
board,  outside  the  territorial  limits  of  the 
county.    Indeed,  the  order  authorizing  the  com- 


promise of  the  debt  and  the  issue  of  refimding 
bonds  could  only  be  made  when  the  commis- 
sioners were  conv«ied  as  a  board  in  the  court 
house  at  Scott  City.  Commissioners  v.  Bark- 
er, 25  Kan.  258;  Commissioners  v.  Webb,  47 
Kaa  104,  27  Pac.  825.  It  follows  that  the 
board  had  no  jurisdiction  to  transact  county 
business  at  Topelja,  and  the  action  there  taken 
was  clearly  Irregular  and  invalid.  While  the 
orders  made  and  steps  taken  at  Topeka  were 
without  authority  of  law,  we  think  that  the 
board  has  since  that  time  recognized  their  ac- 
tion as  legal,  and  has  ratified  and  confirmed 
the  steps  taken  by  them  in  refunding  the 
debt.  Their  action  in  this  respect  was  open 
and  above  board,  and  that  the  debt  had  been 
compromised  and  refunded  by  them,  and  the 
old  indebtedness  surrendered  and  canceled, 
was  well  understood  by  the  taxpayers  and 
people  of  the  county.  In  going  to  Topeka  to 
execute  the  bonds  and  exchange  them  for  the 
old  Indebtedness,  the  commissioners  were  ac- 
tuated by  considerations  of  convenience  only. 
When  they  returned  to  the  coimty  seat  the 
clerk  entered  at  length  upon  the  journal  the 
order  previously  made  authorizing  the  com- 
promise, and  the  refunding  of  the  debt,  and 
the  order  approving  the  execution  and  delivery 
of  the  bonds  in  exchange  for  the  old  Indebted- 
ness. The  orders  have  remained  hi  the  jour- 
nal, which  was  kept  under  theu-  supervision, 
and  must  now  be  deemed  to  have  been  entered 
and  recorded  with  their  sanction  and  ap- 
proval. No  effort  was  made  to  prove  that 
fraud  was  contemplated  or  committed,  nor 
that  the  commissioners  had  acted  clandestine- 
ly or  secretly  in  issuing  the  bonds.  On  the 
other  hand,  the  proof  shows  that  they  were 
issued  In  accordance  with  the  desire  of  most 
of  the  people  of  Scott  county.  The  refunding 
of  the  debt,  a  portion  of  which  was  then  In 
judgments,  had  been  under  serious  considera- 
tion by  the  commissioners  and  the  people  of  the 
coimty  for  months  prior  to  the  time  whoi  the 
bonds  were  issued.  Public  meetings  of  the 
electors  and  taxpayers  were  called  at  which 
this  question  was  openly  considered.  Proposi- 
tions from  the  creditors  were  received  and  dis- 
cussed at  these  meetings,  and  the  action  there 
taken  was  reported  to  and  published  hi  the 
local  newspapers.  Finally,  a  proposition  was 
made  which  was  favorably  received,  and  at  a 
largely  attended  public  meeting  a  resolution 
was  adopted  with  practical  imanlmlty  Instruct- 
ing the  county  commissioners,  who  were  pres- 
ent, to  accept  the  proposition,  and  proceed  to 
compromise  and  refund  the  debt  upon  the  basis 
which  was  subsequently  carried  out.  There 
was  no  concealment  of  the  fact  that  the  bonds 
had  been  issued  at  Topelui,  and,  as  we  have 
seen,  a  full  record  of  the  compromise  and  re- 
funding was  made  immediately  after  they  re- 
turned. Everything  was  open  and  fair,  and 
the  only  irregularity  is  that  the  action  was 
taken  away  from  the  county  seat  Upon  its 
face  the  record  which  they  made  and  kept  in 
their  journal  Indicated  absolute  regularity  and 
validity.    The  bonds  which  they  executed  were 
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In  the  form  of  ordinary  commercial  securities, 
contained  the  usual  recitals,  and  appeared  to 
be  regularly  issued.  Tbe  state  purchased 
them  without  knowledge  of  any  irregularity, 
and  is  In  the  position  of  an  Innoc^t  purchas- 
er, whatever  that  may  be  worth.  The  Judg- 
ments funded  liad  been  satisfied,  and  the  old 
indebtedness  surrendered  and  canceled.  More 
than  this,  tbe  board  of  county  commissioners 
has,  since  the  irregular  Issue  of  the  bonds 
given  them,  its  official  sanction.  For  a  series 
of  years  the  commissioners  met  as  a  board,  and 
levied  taxes  for  the  payment  of  the  interest 
accruing  upon  the  refunding  bonds.  The  taxes 
were  assessed,  levied,  and  collected  In  the 
usual  way,  and  the  amount  thus  obtained  was 
paid  to  thfe  state  ia  discharge  of  tliis  indebted- 
ness. This  was  a  complete  recognition  of  the 
validity  of  the  bonds,  and  an  official  ratifica- 
tion which  cured  the  ireeguiarity.  There  was 
ample  authority  in  the  l)oard  in  the  first  In- 
stance to  issue  the  lionds,  and  It  is  a  general 
rule,  applicable  to  municipalities  as  well  as  in- 
dividuals, that  where  there  Is  power  original- 
ly to  do  a  particular  thing  they  Iiave  power  to 
ratify  and  mal^e  valid  an  attempted  effort  to 
do  such  thing,  however  defectively  it  may  have 
been  done  in  the  first  instance.  State  v.  Com- 
missioners of  Pawnee  Co.,  12  Kan.  439;  Sui- 
Uvan  V.  School  Dist.,  39  Kan.  317,  IS  Fac.  287; 
Columbus  Waterworks  Co.  v.  City  of  Colum- 
bus, 46  Kan.  677,  26  Pac.  1016;  and  cases  cit- 
ed. See,  also,  Supervisors  v.  Schenck,  5  Wall. 
T72;  Freeport  v.  Marks,  59  Pa.  SL  253;  Burr 
v.  Chariton  Co.,  2  McCrary,  608,  12  Fed.  818; 
15  Am.  &,  Eng.  Enc.  Law,  1251.  The  board 
could  not  have  chosen  a  more  effective  way  of 
confirming  and  ratifying  its  irregular  action, 
Dor  can  a  case  be  conceived  where  the  doc- 
trine of  ratification  is  more  Justly  applicable 
than  In  this.  The  board  made  and  maintained 
&  record  of  its  proceedings  which  invited  con- 
fidence, and  would  leave  no  doubt  In  the  mind 
of  a  purchaser  of  the  validity  of  the  bonds. 
For  a  numt)er  of  years  after  the  issue  was 
made,  the  board  acted  as  it  its  authority  was 
regularly  exercised,  and  tbe  bonds  valid.  In- 
stead of  rescinding  or  attempting  to  rescind  Its 
action  it  has  repeatedly  acknowledged  the 
validity  of  the  debt,  and  has  availed  itself  of 
the  l>eneflts  derived  from  the  Issuance  and  sale 
of  the  refunding  bonds.  The  county  has  been 
relieved  from  tbe  burdens  of  the  old  indebted- 
ness, which  was  confessedly  legal,  and,  not- 
withstanding this,  it  seeks  to  have  the  new 
bonds  declared  invalid,  and  thus  escape  lia- 
bility entirely.  Havhig  recognized  the  validity 
of  the  bonds,  retained  and  availed  Itself  of  the 
benefits  of  the  compromise  and  refunding  of 
the  old  Indebtedness,  levied  and  collected  tax- 
es, and  paid  the  interest  upon  the  refunding 
bonds  for  a  number  of  years,  the  county  is  not 
in  a  position  to  raise  the  question  of  irregular- 
ity in  the  issue,  nor  to  contest  the  validity  of 
tbe  bonds  as  against  the  state,  which  is  an 
innocent  purchaser  and  bona  fide  holder  of  the 
same.  Commissioners  v.  Hinchman,  31  Kan. 
737,  3  Pac.  501;   Brown  v.  City  of  Atchison, 


39  Kan.  37, 17  Pac.  465;  Brown  v.  MiUlken,  42 
Kan.  769,  23  Pac.  167;  Johnson  v.  Stark  Co.,  21 
111.  90;  Kelthsburg  v.  Frlck,  31  111.  421. 

There  Is  no  force  In  the  point  that  Judg- 
ments cannot  be  refunded,  as  the  statute  ex- 
pressly authorizes  counties  to  "compromise  and 
refund  its  matured  and  maturing  indebtedness 
of  every  kind  and  description  whatsoever." 
Laws  1879,  c.  50.  RUey  t.  Garfield  Tp.,  supra. 
None  of  the  objections  urged  against  tihe  valid- 
ity of  the  bonds  can  be  sustained,  and  there- 
fore the  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded  for  further 
proceedings. 


ALLEN',  X,  concurring, 
sitting. 


DOSTEB,  0.  J.,  not 


(i8  Kan.  iM) 


DAVIS  T.  CLABK  et  al. 

(Snpreme  Court  of  Kansas.    July  10,  1897.) 

LmiTATioss— AcTiow  OK  Administrator's  Bokd 
— Absbncb  or  Principal. 

1.  The  liability  of  an  administrator  for  failure 
to  pay  orer  money  of  the  estate  to  his  successor 
when  ordered  to  do  so  by  the  probate  court,  is 
one  created  by  atattile,  and  an  action  thereon  by 
the  administrator  de  bonis  non  against  tbe  sure- 
ties upon  the  bond  of  the  former  administrator 
can  only  be  brought  within  three  years  after  die 
cause  of  action  has  accniod. 

2.  The  absence  from  the  state  of  the  principal 
does  not  suspend  tbe  running  of  the  statute  of 
limitations  in  favor  of  the  sureties;  they  are 
severally  liable,  and  are  severally  entitled  to  the 
protection  of  tbe  statute. 

Allen,  J.,  dissenting. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Saline  county;  B. 
F.  Thompson,  Judge. 

Action  by  Thomas  H.  Davis  against  W.  M. 
Clark  and  others.  Judgment  for  defendants, 
and  plaintiff  brings  error.    Affirmed. 

This  was  an  action  against  Lalla  C.  Collins, 
as  admlnlstrati-lx  of  the  estate  of  A.  F.  Harsh, 
deceased,  and  alao  against  W.  M.  Clark,  £. 
W.  Ober,  and  J.  B.  Sheilabarger,  wbo  were 
sureties  upcm  the  administration  bond  which 
had  been  given  by  Lalla  C.  Collins.  LaUa  C. 
Collins  was  removed  as  administratrix  on 
March  14,  1890,  when  Thomas  H.  Davis  was 
appointed  in  her  stead.  He  brought  this  ac- 
tion, alleging  unfaithful  administration,  and 
that  the  sum  of  $7,000  of  the  assets  of  the  es- 
tate came  into  her  hands  as  administratrix,  of 
which  she  made  no  account  to  the  proliate 
court,  and  liad  failed  to  pay  the  same  over 
to  her  successor.  On  a  trial  by  the  court  th« 
issues  were  found  in  favor  of  the  plaintiff,  and 
the  following  findings  of  fact  and  conclusions 
of  law  were  made: 

Findings  of  Fact.  "(1)  On  the  21th  day  of 
Decemt)er,  1888,  A.  F.  Hartth,  then  and  there- 
tofore a  resident  of  Saline  coimty,  Kansas, 
died,  leaving  surviving  him  as  his  only  heir 
at  law,  Lalla  C.  Collins,  one  of  the  above- 
named  defendants,  and  leaving  an  estate  con- 
sisting of  real  and  personal  property.  (2)  Said 
A.  F.  Harsh  died  intestate,  and  no  letters  ot 
administration  were  taken  out  on  taia  estata 
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unta  the  19th  day  of  Jane,  18S9,  when  the 
widow,  Lalla  C.  Harsh,  was  appointed  by  the 
probate  court  of  Saline  coiinty,  Kansas,  admin- 
istratrix of  the  estate  of  said  deceased,  and 
duly  qualilled  by  taking  the  required  oath  of 
office,  and  by  executing  a  bond,  with  said  de- 
fendants W.  M.  aark,  E.  W.  Ober,  and  J.  B. 
Shellaharger  as  sureties,  which  bond  was  duly 
approved  by  the  probate  court  on  the  21st  day 
of  June,  1889.  A  copy  of  said  bond  la  attach- 
ed to  plaintiff's  petition.  Said  Lalla  C.  Harsh 
acted  as  administratrix  of  said  estate  until 
the  14th  day  of  March,  1890,  when  she  wa» 
discharged,  and  plaintiff,  Thos.  H.  Davis,  was 
appointed,  and  duly  qualified  as  administrator 
in  her  stead,  and  thereafter  continued  to  act 

as  such.     (3)  On  the  day  of  January, 

18S!),  said  Lalla  C.  Harsh  (now  LaUa  C.  Col- 
lins) received  from  one  W.  F.  Book  the  sum 
of  ?7,000  In  money,  of  the  value  of  $7,000. 
being  the  proceeds  of  a  loan  on  real  estate, 
negotiated  by  the  said  A.  F.  Harsh,  before  his 
death,  and  assets  of  said  estate.  No  account 
of  said  money  or  assets  was  made  by  said 
administratrix  In  the  Inventory  which  was 
filed  by  her  In  the  probate  court  of  said  coun- 
ty on  June  21,  1889,  nor  was  any  reference 
whatever  made  to  the  fact  that  such  a^ets 
had  been  received  by  her;  and  in  the  final  re- 
port made  by  said  administratrix  on  the  12th 
day  of  March,  1890,  no  account  was  made  ot 
said  money  and  aswets,  nor  any  reference 
made  whatever  to  the  receipt  of  the  same. 
The  final  reiK>rt  of  said  administratrix  was 
filed  In  said  probate  court  on  the  12th  day  of 
March,  1890,  In  pursuance  of  a  citation  issued 
upon  her  by  said  court  to  show  cause  why 
she  should  not  be  removed  as  administratrix 
because  of  her  having  become  a  nonresident 
of  the  state  of  Kansas.  No  notice  was  given 
or  published  to  persons  Interested  in  said  es- 
tate that  such  report  would  be  made  by  the 
administratrix,  and  only  an  ex  parte  hearing 
was  had  thereon  on  the  14th  day  of  March, 
1890,  when  said  report  was  approved,  and 
said  administratrix  discharged,  and  plaintiff, 
Davis,  appointed  in  her  stead.  In  the  order 
dlscliarging  said  Lalla  C.  Collins  and  appoint- 
ing ThoB.  H.  Davis  the  court  ordered  and  di- 
rected said  administratrix  to  turn  over  and 
deliver  to  said  Thos.  H.  Davis  all  assets  of 
said  estate  that  had  come  into  her  hands. 
Said  adminlBtratrix  did  not  account  to  said 
Thos.  H.  Davis  for  said  sum  of  $7,000,  or  any 
part  thereof,  nor  has  said  Davis  at  any  time 
received  anything  from  any  source  on  behalf 
of  said  estate  for  and  on  account  of  said  $7,- 
000.  (4)  In  the  month  of  January,  1890,  the 
widow.  I^Ua  C.  Harsh,  was  married  to  one 
Dr.  Collins,  of  Pueblo,  Colorado,  and  at  that 
time  she  removed  to  Coloi-ado,  and  has  been 
a  resident  of  that  state,  and  absent  from  the 

state  of  Kansas,  continuously  from  the 

day  of  January,  1890,  to  this  time,  with  the 
exception  of  one  or  two  days,  when  she  was 
on  a  visit  In  Kansas.  (5)  The  estate  of  A.  P. 
Harsh  is  insolvent,  and  there  is  not  sufficient 
[Hoperty  and  assets  to  pay  the  claims  proved 


and  allowed  against  said  estate.  (6)  By  rea- 
son of  the  failure  of  said  I^lla  C.  Collins  tu 
accoimt  tor  and  turn  over  said  money  and 
assets,  there  has  been  a  loss  sustained  by  said 
estate  to  the  amount  of  $7,000,  with  interest 
from  March  14,  1890,  at  the  rate  of  6  per  cent, 
per  annum.  (7)  Xo  evidence  was  introduced 
to  show  what  use  or  disposition  was  made  of 
the  $7,000  by  Mrs.  Harsh.  (8)  This  action  was 
commencetl  by  said  Thos.  H.  Davis,  as  ad- 
ministrator of  said  estate,  against  said  Lalla 
C.  Collins  and  the  sureties  upon  her  bond,  on 
the  17th  day  of  .luly,  18!>3,  to  recover  the 
damages  sustained  bj-  said  estate  by  reason 
of  the  failure  of  said  I.alla  C.  Collins,  as  ad- 
ministratrix, to  properly  account  for  and  turn 
over  the  said  assets  of  said  estate  which  had 
come  into  her  possession." 

Conclusions  of  Law.  "(1)  Said  Lalla  0.  Col- 
lins, as  administratrix  of  the  estate  of  A.  F. 
Harsh,  deceased,  wa-s  guilty  of  the  breaches 
of  the  conditions  of  her  bond  as  administratrix 
in  failing  to  Inventory  the  said  money  and  as- 
sets In  her  hands,  and  in  failing  to  account 
for  and  turn  over  the  same  to  her  successor, 
the  plaintiff  In  this  case.  (2)  By  reason  of 
the  breaches  of  the  conditions  of  said  bond,  a 
cause  of  action  accrued  to  the  plaintiff  on  said 
bond  on  the  14th  day  of  Maivb,  18!K),  for  the 
recovery  of  the  damages  sustiilued  by  said  es- 
tate. (3)  The  plaintiff  is  entitled  to  judgment 
against  said  I.«lla  C.  Collins,  the  principal  In 
said  bond,  for  the  sum  of  eight  thousand  nine 
hundred  dollars.  (4)  This  action,  not  liaving 
been  commenced  within  three  years  after  tlie 
cause  of  action  accrued  to  the  plaintiff.  Is  bar- 
red as  to  the  defendants  W.  M.  Clark,  E.  \V. 
Ober,  and  J.  B.  Shellalwirger,  and  they  are  en- 
titled to  Judgment  for  costs." 

Of  these  rulings  plaintiff  In  error  complains. 

Garver  &  Larimer,  Bond  &  Osborn.  and  J. 
Q.  Moliler,  for  plaintiff  in  error.  Burch  & 
Burch,  W.  H.  Bishop,  and  Hutchinson  &  Kea- 
ser,  for  defendants  in  error. 

JOHNSTON,  J.  (after  stating  the  facts). 
The  action  was  not  baiTed  against  Lalla  C. 
Collins,  the  prlnciixii  on  tlie  bond,  and  the 
main  question  for  our  determination  is  wlieth- 
er  It  was  barretl  against  the  sureties.  It  was 
not  brought  until  more  than  three  years  after 
she  was  ordered  by  the  probate  court  to  turn 
over  the  assets  of  the  estate  to  her  sucee.s.sor, 
and  the  court  held  that  the  three-.vears  stat- 
ute of  limitations  was  applicable.  It  is  con- 
tended by  the  plaintiff  In  error  that  the  basl.s 
of  tlie  action  Is  a  contract  in  writing,  and 
that,  therefore,  it  may  be  brought  at  any  time 
within  five  years  after  the  right  to  sue  ac- 
craed.  The  cause  of  action,  however,  does 
not  arise  out  of  the  bond,  but  rather  from  the 
default  of  the  administratrix,  or  her  failure  to 
account  for  and  pay  over  the  money  of  the 
estate  when  ordered  by  the  court.  The  bond, 
as  has  been  held,  is  only  collateral  securltj- 
for  tlie  enforcement  of  causes  of  action  tliat 
may  arise,  and,  while  there  Is  a  statute  bar- 
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ring  an  action  upon  the  bond  which  accrues 
more  than  five  years  before  the  action  is  be- 
.gnn,  it  does  not  suspend  the  operation  of 
other  statutes  of  limitation.  And  when  a 
<Au8e  of  action  is  barred  by  any  statute  of 
Umltatioos,  the  right  to  maintain  an  action 
therefor  upon  a  bond  necessarily  ceases  to 
exist.  Ryus  t.  Gmble,  31  Kan.  767,  3  Pac. 
-518.  We  thinlc  the  action  waa  upon  a  liabil- 
ity created  by  statute,  which,  under  the  Code, 
can  only  be  brought  witliln  three  years  after 
the  cause  of  action  shall  have  accrued,  and 
not  afterwards.  The  office  of  administrator 
Is  created  and  the  trust  defined  by  statute. 
Ereiy  step  to  be  talien,  and  every  duty  to  be 
performed,  is  prescrit)ed.  He  tali:e8  only  such 
powei°s  as  the  statute  confers,  and  all  of  his 
duties,  functions,  and  liabilities  are  fixed  by 
statute.  The  substance,  if  not  the  form,  of 
the  bond  of  the  administrator  is  prescribed  by 
statute,  but  it  does  not  give  the  cause  of  ac- 
tion. The  liability  of  the  administrator  ex- 
ists independently  of  the  bond,  and  is  Just 
-such  a  liability  as  the  statute  defines.  The 
foundation  of  the  plaintiff's  right  of  recovery 
was  the  liability  of  the  administrator  to  pay 
over  the  money  in  accordance  with  the  order 
of  the  probate  court,  and  the  action  thereon 
accrued  under  and  was  limited  by  the  stat- 
ute. Without  the  statute,  the  plaintiff,  who 
is  an  administrator  de  bonis  non,  could  not 
maintain  an  action  on  his  predecessor's  bond. 
Under  the  common  law  be  simply  took  up  the 
'estate  where  his  predecessor  left  it,  and  had 
to  do  only  with  the  goods  of  the  estate  which 
remained  unadministered.  The  former  ad- 
ministrator was  responsible  for  defaults  and 
delinquencies  to  creditors  and  next  of  kin, 
but  never  Uable  to  his  successor  for  property 
■of  the  deceased  which  had  been  converted 
into  money.  Beal  v.  New  Mexico,  16  Wall. 
535;  Carrick  v.  Can-ick,  23  N.  J.  Eq.  364; 
•Court  of  Probate  v.  Smith  (R.  I.)  IT  AO.  56. 
Our  statute,  however,  gives  the  substituted 
administrator  the  right  to  maintain  an  action 
against  bis  predecessor  as  well  as  the  sure- 
ties upon  his  bond.  Gen.  St.  1889,  par.  2810. 
It  therefore  appears  that  the  right  of  the 
plaintiff  to  bring  an  action  against  the  former 
-administratrix  and  her  bondsmen  is  derived 
solely  from  the  statute,  and  for  these  reasons 
we  think  it  may  fairly  be  said  that  the  lia- 
bility of  the  principal  and  sureties  is  created 
"by  statute,  and  an  action  thereon  must  be 
brought  within  three  years  after  it  accrues. 
Authority  is  found  for  this  view  in  Commis- 
sioners T.  Van  Slyck,  52  Kan.  622,  35  Pac. 
290.  That  was  an  action  in  favor  of  the 
county  to  recover  from  the  county  clerk  fees 
for  his  services,  which,  under  the  statute, 
were  to  be  accounted  for,  and  deducted  from 
each  quarterly  allowance  of  his  salary.  The 
:actioa  was  upon  the  official  bond  of  the  coun- 
ty clerk,  and  It  was  held  that  It  was  based 
upon  a  liability  created  by  statute,  and  must, 
therefore,  be  brought  within  three  years  aft- 
«r  it  accrued.  The  absence  from  the  state 
of  the  principal  did  not  suspend  the  running 


of  the  statute  of  limitations  in  favor  of  the 
sureties.  The  liability  upon  which  the  action 
was  brought  was  several,  and  the  general 
rule  is  that,  where  there  is  a  several  liabil- 
ity, each  is  entitled  to  the  protection  of  the 
statxite  of  limitations,  and  can  be  deprived  of 
it  only  by  some  personal  act  of  his  own. 
Steele  v.  Souder,  20  Kan.  39.  When  the  ad- 
ministratrix made  default,  the  sureties  at 
once  became  liable,  and  an  action  could  have 
been  brought  against  them,  although  she  liad 
absconded,  and  was  beyond  the  Jurisdiction 
of  the  courts.  The  statute  of  limitations 
would  be  of  little  benefit  to  the  sureties  if  the 
concealment  or  absence  of  the  principal 
would  extend  th^  liability  indefinitely. 
The  statute  is  one  of  repose,  designed  for 
peace  and  quiet;  and,  as  the  sureties  are 
severally  Uable,  we  think  they  are  severally 
entitled  to  the  protection  of  the  statute.  The 
Judgment  of  the  district  court  will  be  af- 
firmed. 

DOSTER,  C.  3.,  concurs. 

ALLEN,  jr.  (dissenting).  This  action  is  on 
the  official  bond  of  an  administratrix,  and 
clearly  falls  within  the  fifth  clause  of  sec- 
tion iS,  Code  Civ.  Proc.  As  to  the  sureties, 
there  is  and  can  be  no  liability  created  by 
statute.  Their  liability  arises  solely  from 
having  signed  the  administratrix's  bond,  and 
her  default.  This  liability  is  fixed  by  the 
terms  of  the  obligation  they  signed  and  the 
law  as  it  stood  at  the  time  of  its  execution. 
The  legislature  is  irawerless  to  impose  by 
statute  a  liability  on  them  which  they  did 
not  incur  by  the  execution  of  the  bond.  As 
to  them,  there  was  not,  and  cannot  be,  a  lia- 
bility created  by  statute.  Whether  the  lia- 
bility of  the  administratrix  be  one  created 
by  statute,  or  uiwn  a  contract  express  or  im- 
plied, Is  unimportant,  for  the  case  falls  with- 
in section  21,  Code  Civ.  Proc.,  she  having  been 
absent  from  the  state  a  sufficient  length  of 
time  to  take  away  the  bar  of  the  statute. 
Her  liability  is  conceded,  and  the  court  ren- 
dered a  Judgment  against  her.  Sureties  on 
the  bond  of  an  administrator  may  plead,  as 
a  defense  to  an  action  against  them,  either 
that  the  cause  of  action  on  the  bond  ac- 
crued more  than  five  years  before  the  com- 
mencement of  the  suit,  in  which  event  they 
would  be  discharged  from  liability,  whether 
their  principal  was  so  or  not,  or  that  the 
cause  of  action  against  the  principal  was  bar- 
red by  some  shorter  limitation,  and,  being 
barred  against  the  principal,  it  would,  of 
course,  be  barred  against  the  surety.  Under 
the  bond,  they  could  never  be  liable  when  the 
principal  was  discharged.  But  nether  of 
these  pleas  could  avail  the  sureties  in  this 
action,  for  it  was  brought  in  less  than  five 
years  after  it  accrued,  and  the  principal  has 
not  been  discharged  from  liability  by  any 
other  statute  of  limitations.  There  is,  there- 
fore, no  defense  of  which  they  may  avail 
themselves. 
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STATE  T.  SCHOLL, 

(Supreme  Court  of  Kansas.    Juljr  10,  1897.) 

CoSSTITDTIONAt  LaW— TlTLB  OF  AcT— REPEAL  OF 

Statute. 

1.  Chapter  137  of  the  Laws  of  1897,  entitled 
"An  act  to  rq>eal  or  strike  out  certain  redun- 
dant, obsolete  and  inopprative  provisions  of  the 
General  Statutes  of  1889,"  violates  section  16 
of  article  2  of  the  constitution  of  this  state,  and 
is  void.  It  contains  a  multiplicity  of  subjects, 
which  are  not  expressed  in  the  title  of  the  act, 
and,  by  repealing  many  sections,  attempts  to 
chance  the  law  ou  numerous  diverse  and  discon- 
nected subjects,  not  indicated  by  the  title. 

2.  Section  IG  of  article  2  of  the  constitution 
applies  as  well  to  bills  which  change  the  law 
by  repealing  acts  already  in  force  as  to  the  enact- 
ment of  new  laws;  and,  where  it  is  sought  to 
change  the  law  by  repealing  statutes  then  in 
force,  the  bill  for  that  purpose  must  contaiu  only 
one  subject,  which  must  be  expressed  in  its  title. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Montgomery 
county;  A.  H.  Skidmore,  Judge. 

Will  SchoU  was  convicted  of  forgery,  and  ap- 
peals.   Affirmed. 

J.  D.  McCue,  Job.  Chandler,  T.  H.  Sanford, 
and  O.  P.  Ei^genbrlght,  for  appellant.  L.  G. 
Boyle,  Atty.  Gen.,  John  Callahan,  A.  B.  Clark. 
W.  E.  &  J.  B.  Zlegler,  and  S.  H.  Piper,  for  the 
State. 


ALLEN,  J.  The  defendant  was  convicted  In 
the  district  court  of  Montgomery  county  of  the 
crime  of  forgery,  and  sentenced  to  confine- 
ment In  the  penitentiary.  From  this  conviction 
he  appeals,  and  raises  In  this  court  the  single 
question  whether  chapter  137  of  the  Laws  of 
1897,  which  In  terms  repeals  the  law  creating 
the  Eleventh  judicial  district,  is  valid.  The 
act.  If  valid,  repeals  paragraphs  1998  and  1999 
at  the  General  Statutes  of  1889,— the  first, 
creaUng  the  Eleventh  Judicial  district  of  the 
counties  of  Cherokee,  Labette,  and  Mont- 
gomery; the  second,  prescribing  the  time  for 
holding  terms  of  court  In  the  several  counties. 
The  same  section  of  the  act  under  considera- 
tion In  terms  repeals  the  law  establishing 
the  Sixth,  Twelfth,  Seventeenth,  Twentieth, 
Twenty-First,  Thirty-Fourth,  and  Thirty-Fifth 
Judicial  districts.  Acts  passed  subsequent  to 
1889,  however,  fixed  the  time  for  holding  terms 
of  court  In  the  Sixth,  Twelfth,  Seventeenth, 
and  Twenty-First  districts,  and  these  acts  are 
not  repealed.  The  laws  fixing  the  time  for 
holding  court  In  the  First  and  some  other  dis- 
tricts which  are  not  abolished  are  also  repeal- 
ed. In  this  case  the  existence  of  the  Eleventh 
Judicial  district  only  is  directly  challenged, 
but  In  determining  the  question  It  becomes  nec- 
essary to  consider  the  validity  of  the  whole 
act.  Tte  title  to  the  act  is  aa  follows:  "An 
act  to  repeal  or  strike  out  certain  redimdant, 
obsolete  and  Inoperative  provisions  of  the 
General  Statutes  of  1889."  It  Is  claimed  <m 
behalf  of  the  state  that  the  act  violates  section 
16  of  article  2  of  the  constitution,  In  two  es- 
sential  particulars:     First,   that   it   contains 


more  than  one  subject;  second,  that  the  title 
does  not  express  the  subject  of  the  act. 

On  examination  of  the  various  portions  of 
the  General  Statutes  which  are  In  terms  re- 
pealed, we  find  that  It  Includes  laws  relating 
to  the  subjects  of  cities,  railroads,  coimties, 
courts,  civil  procedure,  raid  claims,  school 
lands,  and  oth«%,  parts  of  which,  at  least, 
were  in  full  force  and  operation  at  the  time 
of  the  passage  of  this  act  It  would  be  diffi- 
cult to  select  subjects  more  distinct  and  di- 
verse than  those  named,  yet  imder  one  title  it 
Is  sought  to  abolish  operative  provisions  of 
law  relating  to  each  of  them,  and  thereby  to 
change  the  law  as  effectually  as  it  could  be 
changed  by  the  enactment  of  new  provisions, 
or  by  express  amendment  of  the  statutes  cov- 
ering each  of  those  topics.  The  title  of  the  act 
is  more  restrictive  than  If  It  read  "An  act  to  re- 
peal certain  provisions  of  the  General  Statutes 
of  1880,"  for  it  limits  It  to  such  provisions  as 
arc  redundant,  obsolete,  and  inoperative.  If 
the  title  had  omitted  these  restrictive  words, 
could  it  be  claimed  that  it  would  be  competent 
for  the  legislature  to  Include  iHt>visions  abso- 
lutely repealing  whatever  portions  of  the  Gai- 
eral  Statutes  it  saw  fit?  If  the  legislature 
may  by  a  repealing  act  change  the  law  on  a 
great  variety  of  subjects,  may  It  not  pass  an 
equally  great  variety  of  laws  in  one  bill  by 
simply  adopting  an  equally  comprehensive  ti- 
tle which  will  fail  to  call  the  attention  of  any 
one  to  any  particular  subject?  Would  any 
one  claim  that  a  title,  "An  act  to  establish  cer- 
tain laws,"  would  be  sufficient  to  cover  legis- 
lation on  all  the  subjects  touched  by  this  re- 
pealtog  statute?  If  so,  the  constitutional  re- 
quirement that  a  bill  shall  contain  only  one 
subject  Is  utterly  without  force.  The  title  not 
only  fails  to  Indicate  the  subjects  on  which  it 
was  attempted  to  legislate,  but  It  is  positively 
and  grossly  misleading.  It  purports  only  to 
repeal  matter  appearing  In  the  printed  volume 
which  was  without  force.  Yet  many  of  the 
sections  attempted  to  be  repealed  were  as 
valid,  as  operative,  as  free  from  being  redun- 
dant or  obsolete,  as  any  provisions  In  the  books. 
Members  of  the  legislature  undoubtedly  voted 
for  this  bill  with  the  understanding  that  the 
law  would  not  be  thereby  changed  in  any  es- 
sential particular,  but  that  the  statute  books 
would  merely  be  dislncumbered  of  rubbish. 
Certainly  it  would  be  a  serious  charge  to  bring 
against  any  member  who  voted  for  this  bill 
that  he  purposely  voted  to  abolish  the  district 
courts  in  the  districts  named.  An  examina- 
tion of  the  Journals  shows  that  this  bill  was  in- 
troduced In  the  senate  and  read  the  first  and 
second  times  on  the  8th  of  March,  and  that  It 
was  read  a  third  time  and  passed  by  a  unani- 
mous vote  on  the  9th  of  March;  that  It  was 
sent  to  the  house,  and  there  read  the  first  time 
on  March  10th;  that  It  was  read  the  third 
time  and  passed  on  the  same  day  by  a  vote  of 
81  to  1.  So  far  as  the  Journals  show.  It  was 
never  referred  to  or  considered  by  a  committee 
of  either  house,  and  we  fall  to  find  that  it  was 
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over  read  the  second  time  In  the  house.  It 
Was  to  prevent  the  evil  effects  of  just  such  ill- 
advised  and  disastrous  legislation  that  the  sec- 
tion of  the  constitution  requiring  a  bill  to  con- 
tain one  subject  only,  and  that  subject  to  be 
expressed  In  the  title,  was  wisely  inserted  In 
tbe  fundamental  law  by  the  framers  of  the 
constitution.  The  necessity  for  the  courts  to 
declare  void  legislation  attempted  In  violation 
of  Its  provisions  has  been  demonstrated  time 
and  agiiln,  buv  never  more  clearly  than  in  this 
in.st;mce.  The  history  of  the  bill,  In  Its  pas- 
sage, and  the  unanimity  with  which  all  mesa- 
bers  concurred  in  It,  clearly  shows  that  they 
were  deceived  and  misled  by  the  title.  Their 
purpose  was  commendable,  namely,  the  elim- 
ination of  useless  matter  from  the  statute 
books.  There  Is  nothing  in  the  body  of  the  act 
challenging  the  attention  of  any  one  to  any 
real  modlllcatlon  of  the  law.  Reference  is 
made  In  all  Instances  to  nothing  more  than  ti- 
tles of  bills,  numbers  of  paragraphs,  chapters, 
and  sections.  Yet,  If  the  act  should  be  held  valid. 
It  would  materially  change  the  law,  not  only  by 
abolishing  various  Judicial  districts,  and  the 
times  for  holding  courts  In  others,  but  also,  by 
repealing  parts  of  the  Code  of  Civil  Procedure, 
the  law  relating  to  cities,  counties,  railroads, 
and  other  subjects.  This  cannot  be  done  in  one 
bill,  or  under  a  grosslj'-mlsleading  title.  That' 
the  provisions  of  section  16  of  article  2  of  the 
constitution  are  mandatory,  and  that  the 
courts  will  declare  void  an  act  passed  In  viola- 
tion of  them,  is  firmly  fixed  in  the  Jurisprudence 
of  this  state.  Commissioners  v.  Bailey,  13 
Kan.  600;  Swayze  v.  Brltton,  17  Kan.  625; 
Bvans  v.  Adams,  21  Kan.  119;  State  v.  Bank- 
ers' &  Merchants'  Mut.  Ben.  Ass'n,  23  Kan. 
499;  Shepherd  v.  Helmers,  Id.  504;  State  v. 
Barrett,  27  Kan.  213;  State  v.  Lewin,  53  Kan. 
679,  37  Pac.  168;  State  v.  Deets,  54  Kan. 
504,  38  Pac.  798;  State  v.  Gulney,  55  Kan. 
532,  40  Pac.  926.  So  far  as  the  title  Is  express- 
ive of  anything,  it  Indicates  the  least  impor- 
tant provisions.  To  repeal  a  redundant,  obso- 
lete, and  Inoperative  provision  Is  not  to  make 
a  substantial  change  In  the  law.  The  sub- 
stance of  the  act  is  therefore  entirely  omitted 
from  the  title,  which  is  altogether  deceptive 
and  misleading.  For  these  reasons  the  act 
most  be  held  wholly  without  force  or  effect. 
This  being  the  only  question  raised  by  appel- 
lant, the  Judgment  of  conviction  is  affirmed. 

JOHNSTON,  J.,  concurring. 

DOSTEE,  C.  J.  I  concur  in  the  ophilon  of 
Mr.  Justice  ALLEN  In  this  case,  but  believe 
that  additional  reasons  for  the  decision,  more 
fundamental  in  character  than  those  adduced 
by  him,  may  be  given.  The  effect  of  the  act 
In  question,  were  It  not  open  to  the  objections 
already  stated,  would  be  to  oust  the  courts  of 
Jurisdiction  over  a  large  portion  of  the  state, 
and  to  suspend  therein  the  operation  of  the 
laws,  so  far  as  the  courts  have  to  do  with 
tbelr  enforcement.    It  would  be  Impossible,  up- 


on any  theory  of  legislative  power,  to  sustahi 
such  an  act.  To  undertake  to  do  so  would  be 
to  repudiate  the  entire  theory  of  our  political 
system,  which  apportions  the  powers  of  govern- 
ment among  three  co-ordinate  branches,  and 
which  gives  to  each,  acting  within  its  sphere, 
jurisdiction  throughout  the  entire  territory  of 
the  state.  The  legislature  maj',  within  con- 
stitutional limits,  remodel  the  Judicial  system 
of  the  state.  Within  such  limits.  It  may  en- 
large or  restrict  the  Jurisdiction  of  the  courts, 
so  far  as  subject-matter  Is  concerned.  But  It 
cannot  deprive  the  people  of  the  state,  or  the 
people  of  any  portion  of  the  state,  of  courts  for 
the  adjudication  of  questions  of  disputed  right. 
Were  there  no  constitutional  provisions  re- 
strictive of  the  power  of  the  legislature  in  this 
i-espect.  Its  lack  of  power  would  nevertheless 
be  derivable  by  necessary  Implication  from  the 
very  plan  and  theory  of  constitutional  govern- 
ment under  which  we  live.  To  my  mind,  how- 
ever, the  act  in  question  violates,  not  merely 
the  spirit,  but  the  letter,  of  both  state  and  fed- 
eral constitutions.  Section  18  of  the  bill  of 
rights  declares  that  "all  persons,  for  Injuries 
suffered  In  person,  reputation  or  property, 
^hall  have  remedy  by  due  course  of  law,  and 
justice  administered  without  delay."  This  dec- 
laration of  our  state  constitution  is  not  a  mere 
political  generalization.  It  is  a  guaranty  of 
legal  right.  But  it  can  have  no  operation  ex- 
cept through  the  instrumentality  of  the  courts, 
and.  If  courts  are  to  be  denied  to  any  portion 
of  the  i)eople,  the  protection  of  the  guaranty 
would  be  wtthdraMm  as  to  them.  The  four- 
teenth amendment  to  the  federal  constitution 
in  explicit  terms  negatives  the  right  of  a  state 
to  dl.scrlmlnate  between  Its  citizens  as  the  act 
In  question  attempts  to  do.  It  declares:  "•  •  • 
Nor  shall  any  state  deprive  any  person  of  life, 
liberty  or  property,  without  due  course  of 
law,  nor  deny  to  any  person  within  Its  Ju- 
risdiction the  equal  protection  of  the  laws." 
I  am  not  a  believer  in  the  exaggerated  extent 
to  which  the  supremacy  of  the  federal  constitu- 
tion and  laws  hi  the  affairs  of  the  states  has 
been  carried,  and  think  that  many  refinements 
of  construction  have  been  placed  upon  the 
fourteenth  amendment  to  adapt  It  to  purposes 
not  within  its  original  intent,  but  the  language 
quoted  would  seem  to  Interdict  the  enactment 
of  statutes  which  deny  to  some  of  the  citizens 
of  a  state  that  resort  to  the  courts  which  is  al- 
lowed to  others.  Such  a  statute  Is  a  denial  by 
a  state  to  persons  within  its  jurisdiction  of  the 
equal  protection  of  Its  laws.  We  have  no  war- 
rant for  saying,  as  was  suggested  upon  argu- 
ment, that  the  act  In  question  was  designed 
to  be  temporary,  and  that  we  should  presume 
that  the  legislature  would  presently,  by  some 
new  plan  of  Judicial  apportionment,  restore  to 
the  people  within  tlie  territory  in  question  their 
ancient  Judicial  tribimals.  There  is  nothing  in 
the  act,  or  in  any  other  act,  or  In  the  circum- 
stances of  its  passage,  to  indicate  that  the  leg- 
islature presently  Intended  or  would  repair  the 
wrong  that  bad  been  done. 
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LOCKE  T.  REDMOND. 

<Coart  of  Appeals  of  Kansas,  Northern  Depart- 

ment,  E.  D.    July  16,  1897.) 

COMTBTAXOB  OW  HoMESTSAD— COSTITDTIOKAI.  LAV 
— 8DBR001.TION. 

1.  A  mortgage  given  opon  the  homestead  with- 
out the  joint  consent  of  bnsband  and  wife  is 
void.  The  alipnation  of  a  homestead  after  It  has 
once  been  estnblishpd  is  snch  a  personal  privilege 
as_  cannot  be  delegated  b7  either  the  husband  or 
wife  to  the  other.  There  has  been  a  guard 
thrown  not  onlj  around  tlie  wife,  but  also  around 
the  husband.  The  doctrine  of  unity  between  hus- 
band and  wife  baa  been  solemnly  declared  in  the 
constitution,  and  the  homestead  cannot  be  alien- 
ated without  their  joint  consent. 

2.  The  provisions  of  chapter  60,  T.<aw8  1889, 
apply  to  the  estate  other  than  the  homestead  of 
insane  persons.  If  such  provisions  were  intended 
to  apply  to  the  hoiupstead,  they  are  in  conflict 
with  the  consftution.  and  to  that  extent  void. 

3.  The  right  of  subrogation  denied  where  It  Is 
not  asked  in  the  petition,  and  where  the  record 
fails  to  show  that  the  trial  court  was  reqaeated 
to  make  such  order. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Nemaha  comity; 
J.  F.  Thompson,  Judge. 

Action  by  Mary  M.  Loclie  a^^ainst  Margaret 
Redmond  nud  James  Redmond.  Judgment 
for  Margaret  Redmond,  and  plaintiff  brings 
error.     Affirmed. 

S.  K.  Woodworth,  for  plaintiff  in  error.  R. 
N.  Emery  and  F.  W.  Jacobs,  for  defendant 
In  error. 

Mcelroy,  J.  Mary  M.  Locke,  plaintiff  in 
error,  began  an  action  against  Margaret  Red- 
mond and  James  Redmond  on  a  note  for  the 
recovery  of  $800,  and  for  the  foreclosure  of 
a  mortgage  on  the  homestead  of  the  defend- 
ants, who  were  husband  and  wife  at  the  time 
of  the  execution  of  tbe  note  and  mortgage. 
The  note  and  mortgage  were  executed  by 
James  Redmond,  and  James  Redmond  as  guar- 
dian for  bis  Insane  wife,  under  an  order 
of  the  probate  court.  Tbe  defendant  Mar- 
garet Redmond  answered,  and  the  plaintiff  re- 
plied. James  Redmond  was  In  default.  An 
examination  of  the  record  and  pleadings  shows 
that  on  the  15th  day  of  July,  1890,  Margaret 
Redmond,  the  wife  of  James  Redmond,  was 
adjudged  insane  by  tbe  probate  court  of 
Nemaha  county,  and  the  husband  was  ap- 
pointed guardian  of  her  person  and  estate; 
that  he  acted  as  guardian  until  the  15th  day 
of  September,  1891,  when  she  was  adjudged 
sane  by  the  court,  and  ber  gruardlan  dischar- 
ged; that  about  August,  1890,  her  guardian 
procured  an  order  from  the  probate  court  au- 
thorizing him  to  mortgage  the  homestead  of 
the  Redmonds  to  plaintiff  in  error  for  tbe  sum 
of  $800,  with  Interest  at  8  per  cent.,  due  and 
payable  three  years  after  date;  that  James 
Redmond,  as  an  Individual  and  as  guardian, 
made,  executed,  and  delivered  to  Mary  M. 
Ijocke  a  certain  negotiable  promissory  note  In 
writing  of  August  6,  1890,  for  tbe  sum  of  $800, 
and  a  mortgage  upon  the  liomestead  of  tbe 
Redmonds  tg  secure  tbe  payment  of  tbe  note. 


There  was  m  prior  mortgage  In  the  stun  of 
$400  paid  off  with  a  portion  of  this  money. 
Afterwards,  on  the  15th  day  of  September, 
1891,  Margaret  Redmond,  with  full  linowledge 
of  the  facts,  paid  to  plaintiff  In  error  ao  In- 
stallment of  Interest  on  tbe  note.  On  the  15th 
day  of  March,  1893,  Margaret  Redmond  ire- 
covered  a  judgment  and  decree  for  a,  dlTorce 
against  James  Redmond.  This  decree  became 
finaL  In  the  divorce  proceedings  the  court 
awarded  Margaret  Redmond  the  following  de- 
scribed real  estate,  to  wit,  the  N.  ^  of  tbe  N. 
B.  )4  of  section  20,  In  township  6,  In  range  12, 
Nemaha  county,  in  fee  simple,  subject  to  any 
legal  Incumbrance  thereon;  this  being  the 
homestead  and  premises  mortgaged.  This  case 
came  on  for  hearing  on  motion  for  judgment 
on  the  pleadings.  Tbe  court  rendered  judg- 
ment that  the  note  and  mortgage  were  void, 
and  of  no  effect,  and  that  Mary  M.  Locke  was 
forever  barred  and  foreclosed  from  having  or 
setting  up  any  title  or  lien  under  and  by  virtue 
of  said  mortgage  In  and  to  the  lands  above  de- 
scribed. The  court  awarded  judgment  against 
James  Redmond  on  the  note,  and  be  is  not  a 
I)arty  to  this  proceeding.  The  plaintiff  In  er^ 
ror  excepted,  and  presents  the  case  to  this 
court  for  review,  and  alleges  that  the  trial 
court  erred— First,  In  sustaining  said  motion 
for  judgment  on  the  pleadings;  second.  In  ren- 
dering judgment  against  said  plaintiff  In  error 
and  in  favor  of  said  defendant  In  error,  can- 
celing said  mortgage. 

The  plaintiff  in  error  presents  and  dis- 
cusses: "The  joining  of  tbe  guardian  of  an 
insane  spouse,  under  order  of  the  probate 
court  regularly  obtained  therefor,  under 
chapter  60,  Gen.  St.  1889,  with  the  sane 
spouse,  in  a  mortgage  on  the  homestead  (title 
to  which  Is  In  tbe  sane  spouse),  is  snch  a 
joint  consent  as  contemplated  by  our  con- 
stitutional provision  (Const,  art.  15,  {  9)  relat- 
ing to  Incumbering  the  homestead."  Any 
attempt  to  alienate  tbe  homestead  without 
tbe  joint  consent  of  husband  and  wife  is 
void.  This  proposition  needs  the  citation 
of  no  authorities.  It  has  been  recognized 
In  almost  every  volume  of  our  supreme  court 
reports.  The  alienation  of  a  homestead  aft- 
er It  has  once  been  established  Is  such  s 
personal  privilege  as  cannot  be  delegated  by 
eitber  the  husband  or  the  wife  to  the  other. 
There  has  been  a  guard  thrown  not  only 
around  her,  but  also  around  the  husband, 
and  the  doctrine  of  unity  between  husband 
and  wife  has  been  solemnly  declared  In  tbe 
constitution,  and  the  homestead  cannot  be 
alienated  without  their  joint  consent  In 
regard  to  tbe  right  of  husband  and  wife  In 
the  homestead,  our  constitution  provides 
(article  15,  {  9):  "A  homestead  to  the  extent 
of  one  hundred  and  sixty  acres  of  farming 
land,  or  of  one  acre  within  the  limits  of  an 
Incorporated  town  or  city,  occupied  as  s 
residence  by  the  family  of  the  owner,  to- 
gether with  all  the  improvements  on  the 
same,  shall  be  exempted  from  forced  sale 
under  any  process  of  law<  and  shall  not  be 


Digitized  by 


Google 


Kan.) 


LOCKE  V.  REbMOJTD. 


671 


alienated  without  the  joint  consent  of  hus- 
band and  wife,  when  that  relation  exists; 
but  no  property  shall  be  exempt  from  sale 
for  taxes,  or  for  the  payment  of  obligations 
contracted  for  the  purchase  of  said  prem- 
ises, or  for  the  erection  of  Improrements 
thereon:  provided,  the  provisions  of  this 
section  shall  not  apply  to  any  process  of  law 
obtained  by  virtue  of  a  lien  given  by  the 
consent  of  both  husband  and  wife."  King- 
man, C.  J.,  In  Helm  v.  Helm,  11  Kan.  21, 
says:  "Our  homestead  provision  is  peculiar. 
The  homestead  cannot  be  alienated  without 
the  Joint  consent  of  the  husband  and  wife. 
The  wife's  interest  Is  an  existing  one.  The 
occupation  and  enjoyment  of  the  estate  Is 
secured  to  her  against  any  act  of  her  hus- 
band or  of  creditors  without  her  consent.  If 
her  husband  abandons  her,  that  use  remains 
to  her  and  the  family.  With  or  without  her 
husband,  the  law  has  set  this  property  apart 
as  her  home.  It  may  be  difficult  to  define 
the  estate,  but  it  is  one  nevertheless.  It  is 
not  like  dower.  Dower  Is  only  a  possible 
estate,  an  inchoate  Interest,  that,  depend- 
ing on  uncertain  events,  the  wife  may  never 
enjoy.  That  the  wife's  right  under  our 
homestead  laws  is  an  existing  Interest,  prob- 
ably none  will  deny."  Simpson,  C,  In  How- 
ell V.  McCrie.  3C  Kan.  Wi,  14  Pac.  261,  says: 
"To  divest  the  homestead  estate,  the  mode 
of  conveyance  prescribed  by  the  law  govern- 
ing the  alienation  of  such  estates  must  be 
strictly  pursued,  is  the  rule  generally  adopt- 
ed in  all  the  states  In  which  such  laws  have 
been  enacted,  held  more  strictly  in  some  than 
in  others,  and  yet  in  all  there  must  be  a 
literal  compliance  with  the  provisions  of  the 
statutes  in  this  behalf.  From  all  the  adju- 
dications upon  this  subject,  the  three  follow- 
ing rules  are  deducted,  and  may  fairly  be 
considered  as  settled:  (1)  The  object  of  the 
homestead  law  Is  to  protect  the  family  of 
the  owner  in  the  possession  and  enjoyment 
of  the  property.  (2)  That  construction  must 
be  given  such  laws  which  will  best  advance 
and  secure  their  object  (3)  To  devest  the 
homestead  estate,  there  must  be  a  literal 
compliance  with  the  mode  of  alienation  pre- 
scribed by  the  statute.  The  usual  and  legal 
signification  of  the  word  'consent,'  Implies 
assent  to  some  proposition  submitted.  In 
cases  of  contract  It  means  the  'concurrence 
of  wills.'  Consent  supposes  a  physical  pow- 
er to  act,  a  moral  power  of  acting,  and  a 
serious,  determined,  and  free  use  of  these 
powers.  In  the  very  nature  of  things,  con- 
sent to  the  alienation  must  precede  the  act 
of  conveyance.  The  husband  must  have 
made  a  proposition  to  the  wife,  or  the  wife 
to  the  husband,  or  a  purchaser  to  both,  to 
alienate  the  homestead,  and  the  minds  of  the 
husband  and  the  wife  must  have  concurred, 
and  they  must  have  jointly  consented  to  the 
execution  of  the  conveyance,  or  the  creation 
of  the  Hen,  both  assenting,  and  both  signing 
the  instrument  before  delivery."  Horton,  C. 
J.,  In  Coughlln  v.  Coughlln,  26  Kan.  117, 


says:  "These  provisions  of  our  constitution 
and  statute  have  already  been  decided  to  be 
entitled  to  a  liberal  Interpretation,  so  as  to 
accomplish  their  object,  and  carry  out  their 
spirit  Thus,  no  Incumbrance  or  Men  or  In- 
terest can  ever  attach  to  or  affect  the  home- 
stead, except  the  one  specifically  mentioned 
In  the  constitution.  No  alienation  of  the 
homestead  by  the  husband  alone,  in  what- 
ever way  It  may  be  effected.  Is  of  any  valid- 
ity. Nothing  that  he  alone  can  do,  or  suf- 
fer to  be  done,  can  cast  the  slightest  cloud 
upon  the  title  of  homestead.  It  remains  ab- 
solutely free  from  all  liens  and  incumbran- 
ces, except  those  mentioned  In  the  constitu- 
tion." Brewer,  J.,  In  Chambers  v.  Cox,  2S 
Kan.  279,  says:  "While  the  legislature  may 
regulate  the  matter  of  inheritance,  it  cannot 
avoid  or  limit  the  constitutional  provision  for 
the  protection  of  homesteads.  The  constitu- 
tion forbids  the  alienation  without  the  Joint 
consent  of  husband  and  wife.  It  does  not 
add,  'providing  they  are  living  together,  and 
occupying  the  homestead,'  nor  'providing' 
that  both  are  residents  of  the  state';  but 
the  prohibition  against  separate  alienation 
is  absolute  when  the  relation  of  husband  and 
wife  exists.  Whether  any  exception  to  this 
absolute  prohibition  were  wise,  it  is  not  for 
us  to  inquire.  The  legislature  has  not  at- 
tempted to  make  any,  even  If  It  had  the  pow- 
er, but  has  repeated  In  the  statute  the  verj' 
terms  of  the  constitutional  prohibition. 
Neither  is  the  presence  of  Iwth  husband  and 
wife  essential  to  the  existence  of  a  home- 
stead. Though  one  may  have  abandoned 
the  other,  yet  either  may  have  the  children 
to  care  for,  and  be  the  head  of  a  family,  and 
occupy  a  homestead."  Some  of  the  provi- 
sions of  chapter  GO,  Laws  1889,  seem  to  be 
in  conflict  with  section  9.  art.  15,  of  the  con- 
stitution. We  do  not  believe  that  it  was  the 
Intention  of  the  legislature  that  these  provi- 
sions should  take  the  place  of  the  "joint 
consent"  provided  for  by  the  constitution. 
We  think  that  the  provisions  of  this  chapter 
apply  to  the  estate  other  than  the  home- 
stead. Any  other  construction  would  be  In 
conflict  with  the  constitution.  The  constitu- 
tion forbids  the  alienation  of  the  homestead 
without  the  joint  consent  of  husband  and 
wife.  Consent  is  defined  to  be  the  agree- 
ment of  mind;  concurrence  of  wills;  ap- 
proval; an  agreement  of  the  mind  to  what 
Is  proposed  or  stated  by  another;  supposes 
physical  power  to  act,  a  moral  power  of  act- 
ing, and  a  serious,  determined,  and  free  use 
of  these  powers.  The  theory  of  the  law  In 
regard  to  acts  done  and  contracts  made  by 
parties,  affecting  their  rights,  is  that  In  all 
cases  there  must  be  a  free  and  full  consent 
to  bind  the  parties.  Consent  Is  an  act  of 
reason,  accompanied  with  deliberation.  The 
fact  of  insanity  does  not  destroy  the  rela- 
tion of  husband  and  wife,  however  much  it 
may  impair  that  relation.  The  provisions  of 
this  chapter  do  not  authorize  the  husband, 
by  himself  and  as  guardian,  to  mortgage  the 
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homestead  without  the  consent  of  the  wife. 
Such  an  attempt  is  In  direct  conflict  with 
the  provisions  of  the  constitution.  When 
the  reason  of  the  wife  has  been  overthrown; 
when  she  has  become  so  unfortunate  as  to 
be  unable  to  protect  herself;  when  by  her 
efforts  to  keep  the  homestead  and  family  to- 
gether she  has  been  overcome,  and  her  mind 
gives  way,— it  is  not  an  unwise  provision  of 
our  constitution  that  she  should  be  protected 
to  the  extent  of  the  homestead.  That  this 
homestead  should  be  placed  beyond  the  pow- 
er of  a  guardian,  and  beyond  the  power  of 
her  husband,  except  with  her  consent,  is 
wise  and  Just.  The  construction  contended 
for  by  plaintiff  in  error  would  preserve  the 
homestead  to  the  wife  and  children  during 
health  and  prosperity  only.  This  cannot  be 
the  spirit  of  our  constitution.  We  hold  that 
it  requires  the  Joint  consent  of  husband  and 
wife  to  alienate  the  homestead,  and  such  con- 
sent cannot  be  supplied  by  a  guardian.  If, 
for  the  reason  of  insanity,  or  any  other  rea- 
son, the  wife's  consent  cannot  be  procured, 
there  can  be  no  conveyance;.  This  consent  is 
prerequisite. 

The  plaintiff  in  error  argues  the  right  of 
•abrogation.  This  right  Is  not  aslced  for  in 
the  petition,  nor  does  the  record  show  that 
the  trial  court  was  requested  to  malie  such 
an  order.  In  this  case  the  plaintiff  In  error, 
with  full  knowledge  of  the  insanity  of  the 
wife  and  the  homestead  character  of  the 
premises,  accepted  this  mortgage.  The  note 
and  mortgage  are  void  as  to  the  defendant 
in  error.  The  Judgment  Is  affirmed.  All  the 
Judges  concurring. 


(6  Kan.  A.  83) 

FREEMAN  v.  TRICKETT  et  aL 

(Oourt  of  Appeals  of  Kansas,  Northern  Depart- 
ment. £.  D.    July  16,  1S97.) 

Actios  Sohkdiso  in  Tort. 
A  pptition  that  allotres  that  the  plaintiff  was 
Indnced  by  the  fraudulent  and  untruthful  mis- 
represpntations  of  the  dctenduut  to  buy  from  him 
and  pay  for  the  capital  stock  of  a  corporation, 
the  same  being  utterly  valueless,  and  that  the 
defendiints  knew  at  the  time  they  made  the  repre- 
sentations of  the  untruthfulness  thereof,  and  that 
the  plaintiff,  relying  upon  such  statements,  parted 
with  his  money,  and  bought  stock,  states  but  one 
cause  of  action  sounding  in  tort;  and  it  was  error 
for  the  court,  upon  demurrer  being  presented  by 
the  defendants  to  the  evidence  of  the  plaintiff  in 
support  thereof,  to  require  the  plaintiff  to  state 
or  say  by  what  common-law  name  he  denominated 
bis  cause  of  action. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;    Thomas  P.  Anderson,  Judge. 

Action  by  W.  H.  H.  Freeman  against  C.  W. 
Trickett  and  others.  Judgment  for  defend- 
ants.   Plaintiff  brings  error.    Reversed. 

W.  H.  H.  Freeman,  In  pro.  per.  Hutchlngs  & 
KepUnger  and  C.  W.  Trickett,  for  defend- 
ants in  error. 


MAHAN,  P.  J.  This  was  an  action  begun 
by  the  plaintiff  against  the  defendants  to 
recover  from  them  the  purchase  price  of 
certain  shares  of  stock  in  the  Wyandotte 
Loan  &  Trust  Company,  which  the  plaintiff 
alleges  be  was  Induced  to  purchase  through 
the  false  and  fraudulent  representations  of 
the  defendant  Trickett,  whom  the  plaintiff 
alleges  was  acting  for  the  other  defendants. 
The  petition  alleges,  and  the  evidence  sus- 
tains the  allegation,  that  the  defendant 
Trickett  did  not  disclose  for  whom  he  was 
acting  In  respect  to  the  sale  of  the  stock, 
but  declined  so  to  do.  Whether  the  plaintiff 
might  have,  under  the  evidence,  had  the 
allegations  been  sufficient,  recovered  dam- 
ages, in  addition  to  the  money  paid,  Is  im- 
material. He  only  sought  to  recover  back 
the  money  and  Interest  that  he  bad  lost  by 
reason  of  the  tortious  acts  of  the  defendant 
Trickett  The  case  was  tried  to  a  Jury,  and, 
the  plaintiff  having  rested  upon  the  introduc- 
tion of  his  evidence,  the  defendants  demur- 
red thereto,  for  the  reason  that  the  same 
was  not  sufficient  to  sustain  a  cause  of  ac- 
tion against  them. 

It  was  disclosed  that  the  defendant  Jen- 
nings had  no  connection  with  the  transac- 
tion, and  no  Judgment  was  asked  against 
him.  The  court  sustained  the  demurrer  to 
the  evidence,  but  before  rendering  Its  de- 
cision thereon,  it  required  the  plaintiff  to  say 
what  was  his  cause  of  action,  or  to  give  it 
a  name,  such  as  it  would  have  had  at  com- 
mon law.  The  plaintiff  objected  to  so  nam- 
ing his  cause  of  action,  and  the  court  in- 
sisted thereon,  and,  the  defendants  likewise 
insisting,  the  plaintiff  said,  through  bis  coun- 
sel, that  they  called  It  "an  action  for  money 
had  and  received."  The  facts  proven  might 
have,  under  the  common  law,  sustained  a 
declaration  for  money  had  and  received,  but 
our  Code  has  abolished  all  forms  of  action, 
and  has  declared  there  shall  be  but  one  form 
of  action,  which  shall  be  called  "a  civil  ac- 
tion," and  that  the  plaintiff  shall  state  the 
facts  constituting  his  cause  of  action  con- 
cisely, without  repetition.  It  then  becomes  the 
duty  of  the  court  to  say  whether  or  not  It 
states  a  cause  of  action,  and  to  what  relief 
the  plaintiff  Is  entitled;  but  it  need  not  say 
whether  it  would  have  been  called  at  com- 
mon law  this,  that,  or  the  other  name.  The 
court  simply  has  to  determine  whether  the 
rights  of  the  plaintiff  have  been  violated  by 
the  acts  of  the  defendant  and.  If  so,  what 
is  the  plaintiff's  measure  of  recovery.  Tlie 
petition  stated  a  cause  of  action  for  damages 
upoH  the  ground  of  the  fraud  of  the  defend- 
ants. There  was  sufficient  evidence  intro- 
duced by  the  plaintiff  to  go  to  the  Jury  for 
them  to  determine  whether  or  not  the  alle- 
gations of  the  plaintiff's  petition  were  true, 
and,  if  true,  the  amount  of  money  he  had 
been  induced  to  part  with  by  reason  of  such 
fraud  of  the  defendants.  It  was  therefore 
error  for  the  court  to  sustain  a  demtirrer, 
and  it  was  error  for  the  court  to  require 
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tbe  plaintiff  to  state  or  say  wbat,  in  his 
Jadgment,  Ills  cause  of  action  wonld  have 
been  called  at  common  law. 

The  court  and  the  defendants  proceeded 
with  the  trial  upon  the  theory  that  two  dls- 
tlBct  causes  of  action  were  set  forth  in  the 
petition.  This  is  not  correct.  Had  the  plain- 
tiff alleged  the  facts  in  one  aspect  for  the 
purpose  of  procnring  damages  as  for  a  tort 
la  one  count,  and  in  another  count  In  the 
same  petition  have  presented  the  cause  upon 
the  aspect  of  a  rescission,  and  asked  judg- 
ment for  both  kinds  of  relief,  there  would 
have  been  something  for  the  court  to  hare 
acted  upon  in  requiring  an  election.  There 
was,  faowcTer,  but  one  cause  of  action  stat- 
ed, and  but  one  canse  of  action  attempted  to 
be  proven,  and  the  evidence  was  snfflclent, 
prima  fade,  to  Justify  a  verdict  for  the 
plaintiff  against  the  defendants,  and  the  case 
should  have  been  submitted  to  a  Jury. 

The  Judgment  Is  reversed,  and  the  case  re- 
manded, with  directions  to  the  district  court 
to  grant  a  new  triaL  All  the  Judges  con- 
curring. 

(6  Kaa.  A.  88) 
FREEMAN  v.  WYANDOTTE  LOAN  * 
TRUST  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Jul;  16,  1897.) 

JUSTICES  or  THB  Pe^ob— DissinsAi/— Vacatiojt  or 
JoDGMBST— Appearance— JuBisDicTios. 

1.  Where  an  action  pending  in  joEtice's  court 
is  continued  to  9  o'clock  a.  m.  of  a  certain  day, 
and  the  justice  makes  an  ontry  of  sacn  continu- 
ance in  his  docket  and  afterwards,  at  about  10 
o'clock,  at  the  request  of  tlie  defendant,  in  the 
absence  of  the  plaintiff,  dismisses  the  action  for 
want  of  prosecution,  and  renders  judgment  for 
costs,  such  judgment,  on  motion  of  the  plaintiff, 
may  l>e  vacated  l>ecause  of  its  rendition  before 
10  o'clock,  and  a  new  trial  granted,  on  reasonable 
notice  of  such  motion  being  given  to  plaintiff. 

2.  In  an  action  before  a  juitioe  of  the  peace, 
a  judgment  of  dismissal  was,  in  the  opinion  of 
the  justice,  improvidently  entered.  The  defend- 
ant appeared,  contested  the  motion  to  set  aside 
the  default,  took  a  part  In  the  trial,  appealed  to 
the  district  court,  and  afterwards  testified  at  the 
trial,  and  is  b;  reason  of  such  acts  estopped  from 
claiming  that  the  district  court  had  no  jurisdiction 
of  his  person. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Wyandotte  county; 
Henry  L.  Alden,  Judse. 

Action  by  the  Wyandotte  Loan  &  Trust 
Company  against  W.  H.  H.  Freeman.  Judg- 
ment for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

W.  H.  H.  Freeman,  In  pro.  per.  Sand.  Ma- 
ber,  for  defendant  in  error. 

McELROY,  J.  This  was  an  action  brought 
by  the  Wyandotte  Loan  &  Trust  Company,  as 
plaintiff,  against  W.  H.  H.  Freeman,  defend- 
ant. The  action  was  commenced  in  the  jus- 
tice court  Tbe  case  was  continned  until 
September  15,  1892,  at  9  o'clock  a.  m.  The 
record  shows  that  the  defendant  appeared  In 
48P.-i3 


I)erson;  that  the  case  was  dismissed  for  want 
of  prosecntlon.  Tbe  plaintiff  filed  a  motion 
to  reinstate  the  case  for  tbe  reason  ttiat  tbe 
same  was  dismissed  before  the  hour  of  10 
o'clock  a.  m.  On  S^ember  20th,  at  9  o'clock 
a.  m.,  this  motion  was  heard  on  affidavits,  and 
the  court  found  for  the  plaintiff,  set  aside  the 
default,  and  set  the  case  for  trial.  Daring 
the  trial  the  defendant  was  sworn,  and  ex- 
amined In  his  own  bdutlf.  Afterwards,  on 
the  26th  day  of  September,  the  court  rmdered 
Judg:ment  against  tbe  defendant  The  de- 
fendant filed  his  appeal  bond,  and  then  ap- 
peared specially,  and  asked  tbe  dismissal  of 
the  case,  because  the  court  bad  no  jurisdiction 
of  the  defendant  or  the  subject-matter  In  tbe 
action.  The  motion  to  dismiss  was  submitted 
to  the  court,  overruled,  and  the  ruling  excepted 
to.  The  defendant  objected  to  the  Introduction 
of  any  testimony  because  the  court  had  no 
Jurisdiction  of  the  person  of  the  def  aidant  Ob- 
jection overruled,  and  exceptions  taken.  The 
plaintiff,  on  the  trial,  offered  evidence,  and  the 
defendant  was  a  witness  In  his  own  t)eliaU. 
The  jury  found  a  verdict  In  favor  of  the  plain- 
tiff and  against  the  defendant  The  defend- 
ant filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  presents  the  case  to  this  court 
for  review.  The  record  does  not  contain  any 
of  tbe  evidence.  Tbe  only  question  presenited 
to  this  court  la  as  to  whether  or  not  the  dis- 
trict court  had  Jurisdiction  of  tbe  person  of 
tbe  defendant  (plaintiff  in  error)  and  the  sub- 
ject-matter of  the  action.  Freeman  appeared 
in  justice  court,  and  took  Issue  with  tbe  plain- 
tiff upon  the  merits  of  the  motion  to  reinstate 
the  case.  This  issue  was  tried  on  affidavits, 
and  the  court  found  for  the  plaintiff.  This 
proceeding  of  the  justice  has  been  held  by  tbe 
supreme  court  to  be  within  his  authority. 
Barons  v.  Anderson,  37  Kan.  809,  15  Pac. 
226.  In  the  case  of  Haas  v.  Lees,  18  Kan. 
448,  Horton,  C.  J.,  delivering  the  opinion  of 
the  court,  b^d  that  an  appeal  taken  by  tlie 
defendant  waived  all  questions  of  jurisdiction 
as  to  bis  person.  "Tbe  plaintiffs  In  error  are 
in  no  condition  to  take  any  advantage  of  any 
defective  service  In  the  proceedings  before 
the  Justice  of  the  peace  (If  there  was,  which 
we  do  not  decide),  for  by  their  appeal  they 
are  estopped  from  denying  service  of  sum- 
m<»B.  Any  defect  existing  to  the  service  of 
process  is  thereby  waived.  The  action  of  tbe 
plaintiffs  In  error  to  presenting  and  having  a 
bond  of  appeal  filed  and  approved  is  a  sub- 
mission in  itself  to  the  jurisdiction  of  tbe  court, 
and  they  cannot  be  permitted  on  error  to  al- 
lege a  want  of  Jurisdiction."  The  plaintiff 
to  error,  by  his  appearance,  and  contesting 
the  motion  to  set  aside  the  default,  by  his 
appearance  at  the  trial  in  Justice's  court,  by 
presenting  and  having  a  bond  of  appeal  filed 
and  approved,  by  his  appearing  afterwards, 
and  taking  part  to  tbe  trial,  waived  any  qaes- 
tion  as  to  tbe  jnrisdlction  of  his  person.  It 
appears,  however,  trom  the  record  In  the  case, 
that  the  coort  bad  st  all  times  Jurisdiction  ot 
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the  plaintiff  In  error  and  of  the  subject-matter. 
The  judgment  of  the  trial  court  will  be  affirm- 
ed.   All  the  Judges  coucurriog. 


(6  Kan.App.  S») 

KANSAS  ELEVATOR  CO.  v.  HARRIS  et  al. 
(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     Jul7  16,  1897.) 
Warbhousbmax— Bkeach  or  Coktract— Bvi- 

I>EK(;1S— Uamaoe». 

1.  'VNTiere  one  of  the  items  of  damage  sought  to 
be  recovered  upon  was  that  the  plaintiff  hail,  dur- 
ing the  autiinni  of  18i)2,  furnished  the  defendant, 
who  was  rminiug  an  elevator  for  the  storage  of 
grain  for  hire,  a  certain  amount  of  white  No.  2 
corn  of  the  crop  of  18!)1,  and  under  the  contract 
of  storage  was  to  have  the  same  returned  upon 
demand,  or  at  least  aa  eiiual  amount  nf  corn  of 
the  same  kind  and  qiuUty,  but  that  the  defend- 
ant, upon  proper  demand,  oulr  returned  a  part  of 
the  quantity,  and  that  of  nn  inferior  quality, 
and  from  the  crop  of  1892,  the  admission  of  evi- 
dence as  to  the  value  of  old  corn  and  the  dif- 
ference iu  value  of  old  com  and  new  was  not 
error. 

2.  A  bailee  for  hire,  who  receives  a  consign- 
ment of  grain  upon  a  proniiae,  express  or  Implied, 
to  redeliver  the  same,  or  othrr  grain  of  the  same 
kind  and  quality,  to  the  consignor  upon  demand, 
and  fails  to  do  so  within  a  reasonable  time  after 
demand,  is  liable  to  the  party  injured  for  the 
value  of  the  grain  so  withheld  at  the  time  it 
should  have  been  delivered,  although  such  bailee 
continuously  avowed  his  intention  to  comply  with 
said  demand,  but  failed  to  do  so. 

8.  Where  a  consignment  is  made  to  a  bailee 
for  hire,  accompanied  with  specific  directions  as 
to  how  the  property  is  to  be  disposed  of,  the 
bailee  must  either  reiuse  to  accept  the  consign- 
ment, or  comply,  in  substance,  with  the  instruc- 
tions given. 

(Syllabus  l^  the  Court) 

Error  from  court  of  common  pleas,  Wyan- 
dotte county;   Thomas  P.  Anderson,  Judge. 

Action  by  W.  H.  Harris  and  others  against 
the  Kansas  Elevator  Company.  Judgment 
for  plaintiffs.  Defendant  brings  error.  Af- 
flrmed. 

Junius  W.  Jenklna,  for  plaintiff  In  error. 
N.  B.  Carskadon,  for  defendants  In  error. 

WELLS,  J.  This  action  was  brought  In  the 
court  below  to  recover  from  the  defendant 
there,  the  plaintiff  In  error  here,  which  Is  en- 
gaged in  the  business  of  operating  a  public 
elevator  In  said  county,  first,  damages  sus- 
tained by  plaintiffs  below  from  the  defend- 
ant below  on  account  of  said  defendant  de- 
livering to  said  plaintiffs  com  of  a  different 
kind  and  inferior  quality  to  that  received  by 
it;  and,  second,  by  failing  to  return  to  plain- 
tiffs all  the  corn  received  from  them.  A 
trial  was  had  to  a  Jury,  and  a  verdict  found 
for  the  plahitlffs  against  the  defendant  for 
^623.  This  verdict  was  approved  by  the 
trial  court,  and  Judgment  rendered  accord- 
ingly, and  the  case  brought  here  for  review. 

There  are  five  specidcatione  of  error,  which 
we  will  consldn'  in  their  order,  combining 
the  first  two,  and  considering  them  together. 
Under  these  speoiflcations,  the  plaintiff  In 
error  alleges  that  the  court  erred  In  admit- 
ting testimony  as  to  the  value  of  old  com. 


and  the  difference  In  value  oC  old  corn  and 
new.  One  of  the  claims  for  damages  was 
that  the  plaintiffs  had,  during  the  fall  of 
1S92,  furnished  defendant  a  certain  amonnt 
of  No.  2  white  com  of  the  crop  of  1891,  and 
under  the  contract  was  to  have  the  same 
corn  returned,  or  at  least  an  equal  amount 
of  corn  of  the  same  kind  and  quality;  but 
that  the  defendant  returned  a  part  only,  aud 
that  of  an  inferior  quality,  aud  from  the 
crop  of  1892.  Now,  it  seems  to  us  dear  that, 
if  old  corn  was  of  a  greater  value  than  new 
com,  the  plaintiff  was  entitled  to  have  at 
least  the  same  kind  returned  that  he  bad 
deposited,  and  the  plaintiff  had  a  right  to 
prove  the  difference  In  value  of  the  corn  de- 
posited and  the  com  returned;  and,  if  there 
was  no  difference  In  value,  that  question 
would  be  immaterial. 

The  third  allegation  of  error  is  In  giving 
Instruction  No.  11,  which  Is  as  follows: 
"With  reference  to  the  corn  that  has  not 
been  redelivered  to  the  plaintiffs,  if  you  be- 
lieve from  the  evidence  that  this  corn  was 
to  be  taken  and  redelivered  to  the  plaintiffs 
as  they  desired  and  ordered  It,  and  that  or- 
ders had  been  made— requisitions  made— from 
the  plaintiffs  to  the  defendant  to  redeliver 
this  com  to  them  by  loading  It  In  cars  for 
shipment,  and  the  defendant  has  failed  to 
do  that  within  a  reasonable  time  after  the 
request  and  order  was  made,  and  that  it 
still  refused  to  do  that  up  to  the  commence- 
ment of  this  action,  I  say  to  you  that  would 
amount  to  a  conversion  of  the  com,  and  the 
plaintiffs  would  be  entitled  to  a  verdict  at 
your  hands  for  the  market  value  of  the  com 
at  the  time  and  place  that  the  corn  should 
have  been  delivered  to  the  plaintiffs  by  the 
defendant  But  if  you  believe  from  the  evi- 
dence that  the  defendant  was  not  under  any 
obligations  to  deliver  tills  corn  to  the  plain- 
tiffs, except  as  cars  were  furnished  at  its 
elevator,  and  that  it  was  the  duty  of  the 
plaintiffs,  under  their  contract,  to  furnish 
the  cars,  and  that  the  plaintiffs,  notwith- 
standing they  made  orders  for  this  grain,  did 
not  furnish  the  cars,  and  that  the  cars  In  fact 
were  not  furnished  at  the  elevator,  and  it 
was  the  contract  that  the  plaintiffs  were  to 
furnish  the  cars,  then  I  say  to  you  that  the 
plaintiffs  cannot  recover  for  this  claim,  audit 
would  not  amount  to  a  conversion  on  the 
part  of  the  defendant  until  cars  were  fur- 
nished after  orders  were  made  for  the  de- 
livery of  this  corn." 

The  first  objection  urged  to  this  instruction 
is  that  the  defendant  did  not  refuse  to  de- 
liver the  com,  but  on  the  other  hand,  he 
always  promised  to  do  so,  and  failed  to  keep 
his  repeated  promises.  We  do  not  think  a 
person  can  avoid  liability  by  promising  to 
perform  his  legal  duty,  but  failing  to  do  It 
He  Is  in  no  better  position  than  If  be  bad 
at  once  notified  the  other  party  ttiat  he  did 
not  Intend  to  comply  with  the  demand. 
Probably  it  would  have  been  more  accurate 
If  the  court  had  used  the  word  "fail"  instead 
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of  "refuse,"  but  we  cannot  see  that  the  de- 
fendant was  Injured  by  its  not  doing  so. 
They  say  the  instruction  Is  bad  because  it 
nialces  no  exceptions  for  delay  caused  by 
matters  beyond  the  defendant's  control.  We 
thlulf  all  these  matters  were  proper  subjects 
to  be  presented  to  the  Jui-y,  to  show  what 
was  a  reasonable  time  In  which  to  malce  the 
delivery.  Finally,  the  plaintiff  in  error 
seems  to  argue  that  because  the  defendant 
did  not  refuse  In  words,  but  In  acts  only, 
to  make  the  delivery,  it  could  not  be  held 
for  conversion.  We  think  the  instruction 
gave  the  law  correctly  on  that  subject. 

The  next  complaint  is  of  the  giving  of  in- 
struction No.  15,  as  follows;  "I  will  say  to 
you,  also,  if  you  find  that  the  contract  be- 
tween these  parties  was  that  this  corn  was 
to  be  separately  binned,  and  kept  separate- 
ly, and  the  Identical  corn  redelivered  to  the 
plaintiffs  when  called  upon  for  It,  then  If 
the  defendant  commingled  that  corn  with 
other  corn,  that  would  amount  to  a  conver- 
sion; but  if  that  was  not  the  contract  to 
keep  it  separate,  then  the  commingling  of 
that  corn  w^lth  other  corn  would  not  be  a 
conversion.  All  that  the  defendant  would 
be  required  to  do  woTild  be  to  keep  on  hand 
sufficient  corn  of  that  grade  to  fill  plaintiffs' 
order,  and  deliver  it  to  them  when  it  was 
called  upon  so  to  do."  Counsel  for  plaintiff 
In  error  seems  to  make  the  mistake  of  sup- 
posing that  the  preliminary  conversation 
bad  between  the  parties  at  the  time  they 
first  made  arrangements  to  do  business 
with  each  other  constituted  all  of  the  con- 
tract upon  which  evidence  could  be  Intro- 
duced, and  says  in  his  reply:  '"Counsel  for 
defendants  in  error  admits  In  his  brief,  at 
page  2,  that  the  corn  was  put  Into  the  eleva- 
tor 'under  no  special  contract  or  agreement,' 
which  eliminates  one  question  from  the 
case."  We  do  not  think  this  is  correct,  ei- 
ther as  to  the  fact,  or  the  contention  of 
counsel  for  defendant  in  error.  We  think 
that  if  a  consignment  Is  made  of  property  to 
a  party  engaged  in  business  as  a  bailee,  with 
specific  directions  as  to  how  the  property  Is 
to  be  disposed  of,  under  ordinary  circum- 
stances, the  bailee  must  either  refuse  to  ac- 
cept the  consignment,  or  comply.  In  sub- 
stance, with  the  Instructions  of  the  con- 
signor. In  this  case  there  was  competent 
evidence  offered  showing  that  the  consign- 
ment was  accompanied  by  instructions  to 
bin  certain  of  the  corn  together,  and  also 
that  these  instructions  were  received  by  the 
defendants  prior  to  the  unloading  of  the 
corn.  This  evidence,  although  contradicted, 
justified  the  Instruction,  as  against  the  ob- 
jection of  the  defendant.  As  to  the  admis- 
sion of  the  defendant  in  error  on  page  2 
of  hi8  brief,  while  the  punctuation  and  divi- 
sion of  the  sentence  is  somewhat  faulty,  it 
Is  apparent,  both  by  the  language  of  the  so- 
called  admission  and  the  argument  in  rela- 
tion thereto,  that  what  was  meant  was  that 
at  the  first  conversation  there  was  nothing 


said  either  as  to  the  price  or  method  at 
storing;  but,  as  to  the  latter,  instruotlons 
were  given  by  letter,  which  it  was  the  duty 
of  the  defendant  to  follow. 

As  to  the  fifth  specification  of  error,  the 
plaintiff  in  error  argues  but  one  additional 
point,  and  that  Is  that  the  verdict  is  con- 
trary to  the  undisputed  evidence  in  the  cose. 
We  do  not  think  this  is  true.  On  the  con- 
trary, we  think  the  weight  of  evidence  sujv- 
ports  the  verdict.  We  see  no  material  error 
In  the  case.  The  judgment  of  the  court  be- 
low will  be  afilrmed.  All  the  judges  con- 
curring. 


(t  Kan.App.  919) 

BURGE  V.  KELCHNER  et  al. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.     July  16,  1897.) 
Appbal— Motion  to  Dismiss. 
Where  a  motion  to  dismiss  is  filed,  and  an 
examination  of  the  allpprcd  detects  in  the  record 
would  Involve  an  examination  of  the  morits  of 
the  case,  and  the  record  contains  soroethinR  over 
400  pages,  held,  that  it  would  be  more  fair  and 
reasonable  that  the  rase  should  be  examined  with 
the  aid  of  such  briefs  and  arguments  as  the  par- 
ties desire  to  present  on  the  final  hearing  of  the 
case. 
(Syiiabna  by  the  Court) 

Error  from  district  court,  Shawnee  county; 
Z.  T.  Hazen,  Judge. 

Action  by  W.  J.  Keichner  and  R.  J.  Mackey 
against  D.  N.  Burge.  Judgment  for  plaintiffs, 
and  defendant  brings  error.  Motion  to  dis- 
miss overruled. 

E.  G.  Wilson,  for  plaintiff  in  error.  Wm.  B. 
Hazen,  for  defendants  In  error. 

Mcelroy,  J.  This  was  an  action  by  W.  J. 
Keichner  and  R.  J.  Mackey,  as  plaintiffs, 
against  D.  N.  Burge,  sheriff,  as  defendant.  In 
the  district  court  of  Shawnee  county.  A  trial 
was  had,  which  resulted  In  a  verdict  and  judg- 
ment for  the  plaintiffs.  Motion  for  new  trial 
filed  and  overruled,  exceptions  taken,  and  the 
case  is  presented  to  this  court  This  case  is 
before  the  court  on  a  motion  to  dismiss  the 
petition  in  error. 

1.  That  it  does  not  affinuatlvely  appear  in 
the  record  that  the  motion  for  a  new  trial 
was  filed  at  the  same  term  of  court  In  which 
the  verdict  of  the  Jury  was  returned  and  judg- 
ment rendered.  The  record  shows  that  the 
proceedings  had  in  this  case  were  begun  on 
Tuesday,  the  25th  day  of  April,  1895,  at  the 
April  term  of  court;  and,  further,  that  the 
motion  for  a  new  trial  was  overruled  during 
such  term  of  court. 

2.  That  there  is  no  merit  in  the  apiteal  In 
this  case,  and  the  same  has  been  taken  for 
delay.  To  pass  upon  this  question  intelligent- 
ly the  court  woiUd  be  required  to  examine  the 
whole  record.  It  would  seem  more  fair  and 
reasonable  that  this  proposition  should  be  ex- 
amined with  the  aid  of  such  briefs  and  argu- 
ments as  the  parties  desire  to  present  on  the 
final  bearing  of  this  case. 
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3.  The  petition  In  error  does  not  specifical- 
ly set  forth  the  errors  complained  of,  and 
does  not  state  facts  sutBclent  to  show  that  any 
error  was  committed  by  the  court  that  plain- 
tiff In  error  is  entitled  to  have  reviewed  by 
this  court.  An  examination  of  the  petition  in 
error  shows  that  it  is  In  the  usual  form  adopt- 
ed and  used  by  the  best  attorneys  practicing 
In  the  state,  and  we  think  It  BufScient,  at  least, 
to  present  some  questions  for  consideration. 
The  motion  to  dismiss  the  petition  In  error 
win  be  denied,  and  the  co»»ts  of  the  motion 
taxed  to  defendants  In  error.  All  the  judges 
concurring. 


(e  Kait.App.  M) 

DOUGLASS  T.  CITY  OP  LEAVENWORTH 
et  al. 

(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    Jul.T  16,  1897.) 

ABATBilBNT  OP  POBLIC  Nf  ISASOE — DsPOT  IS  POB- 
LIC  HlOHWAT. 

1.  A  private  party,  whose  property  la  specially, 
peculiarly,  and  injuriously  affected  by  the  erection 
and  maintenance  of  a  public  nuisance,  may  main- 
tain an  action  to  abate  the  same,  and  restrain 
the  maintenance  thereof. 

2.  The  erection  and  maintenance  of  a  depot 
building  upon  a  public  street  in  a  city  of  the  first 
class  constitutes  a  public  nuisance,  and  a  city 
council  of  such  city  cannot,  by  ordinance,  law- 
fully authorize  the  construction  and  maintenance 
of  such  a  nuisance. 

Wells,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Leavenworth 
county;  Robert  Crozler,  Judge. 

Bill  by  John  C.  Douglass  against  the  dty 
of  Leavenworth  and  others.  From  an  order 
sustaining  a  demurrer  to  the  petition,  plain- 
tiff brings  error.    Reversed. 

John  C.  Douglass,  In  pro.  per.  J.  W.  Haus- 
erman  and  J.  H.  Weudorfll,  for  defendants  In 
error. 


MAHAN,  P.  J.  This  Is  an  action  In  the  na- 
ture of  a  bill  In  equity  to  restrain  and  abate 
a  public  nuisance.  The  plaintiff  declares  he 
is  the  o-wner  of  certain  lots  on  Main  and  Del- 
aware streets,  in  the  city  of  Leavenworth; 
that  the  defendants  the  city  of  Leavenworth 
and  the  Leavenworth  Depot  &  Railroad  Com- 
pany are  maintaining  a  public  nuisance  by 
the  erection  of  a  passenger  depot  and  stone 
wall  surrounding  the  same  upon  the  street 
adjacent  to  his  property,  by  which  he  might 
have  access  to  and  from  his  property  and  the 
wharf  upon  the  Missouri  river,  used  for  steam- 
boat landings,  and  prays  for  the  abatement 
of  the  nuisance,  and  an  injunction  restraining 
the  defendants  from  maintaining  the  same. 
A  demurrer  was  Intenwsed  to  the  petition  In 
the  court  below,  which  was  sustained  by  the 
court  upon  the  ground  that  the  petition  does 
not  state  a  cause  of  action.  The  plaintiff  sets 
out  In  his  petition,  and  makes  a  part  thereof, 
an  ordinance  of  the  city  of  Leavenworth  au- 
thorizing the  depot  and  railroad  company  to 


construct  the  passenger  depot  upon  that  part 
of  Delaware  street  lying  within  the  east  line 
of  Main  street  and  the  west  line  of  Missouri 
river,  parallel  therewith.  The  ordmance  also 
provides  that  the  company  may  lay  and  main- 
tain railroad  tracks  for  connection  with  the 
depot  uix)n  and  across  Water  street,  witliin 
certain  limits.  The  allegations  of  the  peti- 
tion are:  That  the  construction  and  mainte- 
nance on  the  street  of  the  city  of  Leavenworth 
adjacent  to  the  property  of  the  plaintiff  of  the 
depot  and  the  tracks  In  connection  therewith 
occupy  the  entire  street  Immediately  in  front 
of  the  plaintiff's  property,  and  all  of  the  street 
lying  between  bis  proi)erty  and  the  river,  so 
as  to  cut  off  all  access  to  the  front  of  the 
building.  Water  street,  according  to  the  alle- 
gations of  the  petition  and  the  map  accompa- 
nying the  same,  lies  parallel  with  Main  street, 
and  the  plaintiff's  property  is  situated  between 
Mahi  and  Water,  extending  from  one  to  the 
other,  with  two  fronts,  one  on  Main  and  the 
other  on  Water  street;  the  front  on  Water 
street  being  three  stories  high,  and  the  one 
on  Main  street  being  two  stories  high.  That 
the  property  is  a  business  property,  used  for 
storeroom  and  warehouse.  That  before  the 
construction  of  this  depot  the  plaintiff  had 
access  from  the  east  front— the  Water  street 
front— of  his  building  directly  to  the  river  and 
to  the  landing  of  steamboats  by  means  of 
drays  for  the  purpose  of  carrying  drayage  to 
and  from  steamboats  and  his  warehouse.  The 
petition  alleges  the  construction  and  mainte- 
nance of  a  public  nuisance.  It  further  al- 
leges a  special  and  individual  Injury  occasion- 
ed by  the  nuisance  to  the  plaintiff's  property; 
that  the  right  to  the  use  of  the  street,  which 
was  dedicated  In  the  ordinary  mode  by  the 
making  and  the  filing  of  the  plats  In  fee,  had 
Inured  to  the  plaintiff  more  than  30  years  ago, 
and  long  prior  to  the  making  of  the  ordinance 
and  the  construction  of  the  nuisance.  So  that 
the  plaintiff  contends  by  bis  petition  that  the 
ordinance  is  void  because  It  Is  an  attempted 
Invasion  of  vested  rights  of  the  plaintiff  in  the 
use  of  the  street  which  Is  held  In  trust  by  the 
board  of  county  commissioners  for  the  use  of 
the  public  as  well  as  himself. 

It  seems  to  be  pretty  well  settled  that  a 
public  nuisance  may  be  abated  by  a  bill  in 
equity,  or  a  petition  In  the  nature  thereof,  by 
a  private  party  who  has  suffered  special  dam- 
ages by  reason  of  the  nuisance;  but  It  Is  nec- 
essary that  the  plaintiff  in  such  petition 
should  show  that  he  has  sustained,  and  Is 
still  sustaining.  Individual  hijury  thereby. 
The  supreme  court  of  the  United  States,  in 
Railroad  Co.  v.  Ward,  2  Black,  485,  so  holds, 
and  says:  "The  private  party,  though  nom- 
inally suing  on  his  own  account,  acts  rather 
as  a  public  prosecutor  on  behalf  of  all  who 
are  or  may  be  Injured."  And  it  seems  also 
to  be  well-settled  law  that  a  municipal  cor- 
poration, like  a  city  of  the  first  or  second  class, 
under  the  Kansas  statute,  cannot  authorize 
the  establishment  and  maintenance  of  a  pub- 
lic nuisance  under  such  circumstances;    thai 
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It  cannot,  even  where  Tested  rights  have  In- 
ured,—as  In  this  case,— vacate  the  street  to  the 
Injury  of  the  abutting  property  holders.  In 
addition  to  the  above  case,  the  following  are 
Important  cases  bearing  upon  these  questions: 
Upon  the  question  of  the  Invalidity  of  such 
an  ordinance,  see  Baltimore  &  P.  B.  Co.  v. 
Fifth  Baptist  Church,  108  U.  S.  317,  2  Sup. 
Ct.  719;  Commissioners  v.  Lathrop,  9  Kan. 
453;  Board  of  Education  of  Incorporated  Vil- 
lage of  Van  Wert  v.  Inhabitants  of  Town  of 
Van  Wert,  18  Ohio  St.  221;  Pumpelly  v. 
Green  Bay  Co.,  13  WaU.  179;  Frith  v.  Rail- 
road Co.,  45  Iowa,  400;  Cadle  v.  Railroad  Co., 
44  Iowa.  12;  Babcock  v.  Stockyard  Co.,  20  N. 
J.  Eq.  296;  Heller  v.  Railroad  Co.,  28  Kan. 
625.  Upon  the  first  question  above  presented, 
see  Woodruff  v.  Mining  Co.,  18  Fed.  753;  A»- 
soclation  v.  Meninger,  14  Kan.  312;  Barclay 
V.  Howell,  6  Pel.  500;  Leffeler  v.  City  of  Bur- 
lington, 18  Iowa,  361;  Brown  v.  Manning,  6 
Ohio,  298;  Railroad  Co.  v.  Larson,  40  Kan. 
307, 19  Pac.  661;  Oercq  v.  Town  of  GaUlpolls, 
7  Ohio,  218;  Osborne  v.  Railway  Co.,  147  U. 
a.  258,  13  Sup.  Ct.  299.  This  case  also  holds 
that  where  the  Injury  is  continuing  In  Its  na- 
ture and  Injurious  character,  or  inflicts  an  Ir- 
reparable injury,  an  action  at  law  for  dam- 
ages Is  not  an  adequate  remedy.  See,  also. 
Park  V.  RaUroad  Co.,  4*  Iowa,  636;  Heller  ▼. 
.Railroad  Ce..  28  Kan.  625. 

There  is  but  one  other  question  tnat  can 
present  Itself  in  this  case,  and  that  is  as  to  the 
laches  of  the  plalntltT.  This,  however,  seems 
to  he  more  in  the  nature  of  a  defense  than 
otherwise,  and  does  not  arise  upon  the  demur- 
rer to  the  plaintiff's  petition.  The  petition 
sufficiently  states  a  cause  of  action,  and  the 
Judgment  of  the  district  court  sustaining  the 
demurrer  is  reversed. 

Mcelroy,  J.,  concurs.  WELLS,  J.,  dis- 
sents. 


((  Kan.App.  100) 

BOARD  OP  COM'RS  OF  ATCHISON 
COUNTY  V.  SULLIVAN. 
(Court  0*  Appeals  of  Kantias,  Northom  Depart- 
ment, E.  D.    July  16,  1897.) 

FSOCBBDINOS  IX  EkKOR— COMMENCKMBJIT— FlI-INO 

Papxrs  in  Wkono  Court. 
The  judgment  of  the  trial  court  was  rendered 
on  the  2(ith  day  of  Octobor.  189.5,  at  which  time 
the  defendant  in  the  court  liolow  prepared  his 
case  for  review,  and  filed  his  potitfon  in  error, 
together  with  a  caKo-made,  in  the  simreme  court, 
on  the  16th  dny  of  January,  1800.  The  ease  was 
afterwards  transferred  to  thi.s  conrt  by  order  of 
the  supreme  court, and  filed  in  this  court  Fehruarv 
23,  1897.  77p/,.':  (1)  That  unrler  section  10  of  the 
act  of  1805  the  filing  of  the  record  in  the  supreme 
court  was  equivalent  to  filing  the  same  hi  this 
court.  (2)  That  where  a  party  complies  with  the 
statute  in  the  commencement  of  proceedingB  to 
vacate  a  judgment  by  petition  in  error  and  case- 
made,  and  by  some  mishap  or  mistake  such  case 
is  filed  in  the  supreme  court,  when  it  should  have 
been  filed  in  the  court  of  appeals,  such  net  is 
deemed  and  held  a  commencement  of  proceedings 
in  error. 
(SyUabus  by  the  Court.) 


Error  from  district  court,  Atchison  county; 
W.  D.  Webb,  Judge. 

Action  by  Timothy  D.  Sullivan  against  the 
board  of  commissioners  of  Atchison  county. 
From  a  Judgment  for  plalntltr,  defendant 
brought  error  to  the  supreme  court.  The 
case  was  afterwards  transferred  to  the  court 
of  appeals.    On  motion  to  dismiss.     Denied. 

C.  D.  Walker  and  J.  L.  Berry,  for  plaintiff 
In  error.  J.  T.  Allensworth  and  Bailey  & 
Bailey,  for  defendant  In  error, 

Mcelroy,  j.  This  was  an  action  brought 
by  Timothy  D.  Sullivan  against  the  board  of 
county  commissioners  of  Atchison  county. 
The  case  was  tried  in  the  district  court,  and 
resulted  in  a  judgment  for  the  plaintiff. 
The  judgment  In  the  trial  court  was  rendered 
on  the  2eth  day  of  October,  1895,  at  which 
time  the  defendant  In  the  court  below  pre- 
pared his  case  for  review,  and  filed  his  peti- 
tion In  error,  together  with  a  case-made,  In 
the  supreme  court,  on  the  16tb  day  of  Jan- 
uary, 1896.  The  issuance  and  service  of 
stmimons  were  waived.  The  defendant  In  er- 
ror filed  his  motion  to  dismiss  the  case  for 
the  reasons:  First,  because  the  amount  In 
controversy  Is  less  than  $2,000;  second,  be- 
cause, more  than  one  year  having  elapsed 
since  the  rendition  of  the  Judgment  In  the 
district  court,  said  action  cannot  now  be 
transferred  to  the  appellate  court.  This  mo- 
tion was  submitted  to  the  supreme  court, 
and  after  due  consideration  was  overruled, 
and  the  record  and  proceedings  transferred 
by  order  of  the  supreme  court  to  this  court 
February  23,  1807,  and  the  case  is  now  be- 
fore this  court  upon  the  motion  to  dismiss. 
The  Judgment  sought  to  be  reversed  was 
rendered  on  the  26th  of  October,  1895,  and 
the  case  was  filed  in  this  court  the  23d  of 
February,  1897.  If  the  filing  of  the  record 
in  the  supreme  court  was  equivalent  to  fil- 
ing the  same  In  this  court,  then  the  motion 
should  be  denied.  The  same  grounds  urged 
in  this  motion  for  dismissal  were  presented 
to  the  supreme  court.  The  supreme  court 
has  authority,  under  section  18  of  the  act 
of  1805,  to  prescribe  rules  and  regulations 
for  the  transfer  of  cases  to  this  court,  and, 
having  ordered  and  directed  such  transfer, 
its  Judgment  and  order  are  binding,  and  an 
adjudication,  so  far  as  any  question  of  ju- 
risdiction is  concerned.  Section  556,  Code 
Civ.  Proc.,  reads:  "No  proceeding  for  re- 
versing, vacating,  or  modifying  Judgments  or 
final  orders  shall  be  commenced  unless  with- 
in one  year  after  the  rendition  of  the  Judg- 
ment or  making  of  the  final  order  complain- 
ed of."  This  proceeding  to  reverse  the  judg- 
ment of  the  trial  court  was  commenced  with- 
in the  time  prescritMd  by  law.  Section  10 
of  the  act  of  1895  reads:  "In  the  event  of 
any  case  being  sent  from  a  lower  court  on 
appeal  or  writ  of  error  to  the  wrong  court 
of  appeals  or  to  the  supreme  court,  it  shall 
be  the  duty  of  the  court  to  which  the  case 
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has  thus  been  sent,  Immediately  upon  socb 
fact  coming  to  Its  attention,  to  direct  Its 
clerk  to  forward  the  transcript  or  record 
therein,  with  the  order  of  transfer,  to  the 
clerk  of  the  proper  court  of  appeals.    •    •    • 
On  receipt  of  such  record  by  the  proper  clerk, 
he  shall  at  once  file  the  same  in  Ills  office, 
and  the  case  shall  be  proceeded  with  in  the 
court  to  which  it  is  transferred  as  if  the 
same  had  gone  there  directly  from  the  trial 
court."    This  makes  ample  provision  for  the  ; 
protection  of  litigants  in  just  such  cases  as 
presented,  and  confers  upon  this  court  au- 
thority to  proceed  in  this  case  as  fully  as  if 
it  had  come  to  this  court  direct  from  the 
trial  court.     It  Is  not  the  policy  or  spirit  of 
the  Code  to  restrict  the  right  of  one  to  have 
his  case  reviewed  by  a  suijerior  court.     If. 
In  good  faith,  he  complies  with  the  statutes 
in  the  commencement  of  proc^eedlngs  to  va-  , 
cate  a  Judgment  by  a  petition  in  error  and  I 
case-made,  and  by  some  mishap  or  mistake  j 
such   case   is   filed  in   the  supreme   court,  j 
when  it  should  have  been  filed  in  the  court  of  j 
appeals,  such  act  is  deemed  and  held  eqniv-  ' 
alent  to  a  commencement  of  such  proceed- 
ings in  error  in  this  court.     The  legislature 
has  power  and  authority  to  provide  for  the 
transfer  of  cases  from  one  court  to  another 
of  competent  appellate  Jurisdiction.     Ilentig 
V.  Redden.  1  Kan.  App.  l&J.  41  Pac.  1034. 
The  motion  of  the  defendant  in  error  is  de- 
nied, and  the  costs  of  the  motion  are  taxed  to 
the  defendant  in  error.     All  the  Judges  con- 
curring. 


(6  Kan.App.  43) 

BALL  v.  BIGGAM  et  nl. 

(Court  of  Appeals  of  KaiiwiH.  Northern  Depart- 
ment, E.  D.    July  10.  1807.) 

Limitation  op  Actions— Dismissal— New  Actiox 
— Pkoviscb  op  Juki. 

1.  In  an  action  upon  a  contract  broiiRht  before  . 
a  justice  at  the  peace,  in  wlm-h  the  iilaintiffi  re-  ' 
covers  a  judgment,   an  appeal   is  talcen  to   tlie 
diiitrict  court,  where  the  plaintiff  again  recovers 
judRnient,  and  a  proceedinK  in  error  18  prosecuted 
to  the  supreme  court,  and  the  judgment  is  re- 
ven«>d,  upon  the  gronud  tliat  neither  the  jnsriee  . 
of  tile  peace  nor  the  district  court  had  jurisdic- 
tion of  the  case,  by  reason  of  the  fact  that  the  ■ 
aiuonnt  of  the  claim  exceeded  the  jurisdiction  of  ; 
the  justice,  the  plaintiff's  claim  is  saved   from  i 
the  Iwr  of  the  statute  of  liinitatinn,  under  the  i 
provision  of  section  23  of  the  Civil  Code,  if  a  new  ; 
action  is  brouRht  thereon  within  one  year  from  i 
the  dismissal  of  the  first  action. 

2.  An  issue  in  such  case  that  the  cause  of  ac- 
tion sued  U|X>n  in  the  second  suit  is  not  the  aaiue 
cause  of  action  suea  upon  in  the  first  suit  is  au 
issue  of  fact  to  l>e  submitted  to  the  jurj-:  and 
an  issue  of  fact  made  by  the  pleadings  in 
such  second  suit,  whether  the  first  suit  had  been  ; 
dismissed  prior  to  the  institution  of  the  sei-ond 
suit,  is  also  an  ist^ue  of  fact  to  be  8ul)initte<i  to 
the  Jury,  under  proper  instructions,  by  the  court. 

(Syllabus  by  the  Court) 

Error  from  district  cotu-t,  Stiawnee  county; 
Z.  T.  Haisen,  Judge. 

Action  by  David  Biggam  and  John  S.  Doo- 
llttle,  partners  as  Biggam  &  Dooiittle,  against 


H.  E.  Ball.    From  a  Judgment  for  plaintiffs, 
defendant  brings  error.    Affirmed. 

Douthitt  &  Wolfe  and  Wheeler  &  Switzer. 
for  phiintiff  in  error.  Keeler,  Welch  &  Hlte. 
for  defendants  in  error. 

MAHAN,  P.  J.  There  are  but  two  qnes- 
tions  in  this  case.  The  justness  of  the  cause 
of  action  does  not  seem  to  be  seriously  dis- 
puted, but  the  statute  of  limitation  is  relied 
upou  as  a  defense.  The  plaintiff  relied  upou 
section  2.S  of  the  Civil  Code  to  save  him  from 
the  l>ar  of  the  statute.  He  tiad  brought  an  ac- 
tion before  a  justice  of  the  peace  for  the  same 
claim,  and  obtained  judgment.  The  defend- 
ant had  appealed  to  the  district  court,  where 
he  again  obtained  Judgment,  and  error  was 
prosecuted  in  the  supreme  court,  and  Judgment 
revei-sed,  for  the  reason  that  the  justice.  In  the 
first  Instance,  had  no  Jurisdiction  of  the  case, 
by  reason  of  tlie  amount  being  in  excess  of 
his  jurisdiction,  and  heiu-e  the  appeal  confer- 
red none  upon  tlie  district  court.  23  Pac.  5(J."i. 
For  this  rejison  the  Judgment  was  reversed, 
with  direction  to  the  district  court  to  dismiss 
the  case.  The  present  action  was  begun  with- 
in a  year  after  this  reversal:  but  the  plain- 
tiff In  error  contends  that,  because  the  Judg- 
ment was  reversed  for  want  of  Jurisdiction  of 
the  court,  therefore  there  was  no  action  to  toll 
the  statute.  We  are  of  the  opinion  that  this 
contention  cannot  be  sustained.  The  statute 
says  that  If  the  action  he  commenced  within 
due  time,  and  the  plaintiff  obtains  Judgment, 
and  the  Judgment  be  reversed,  without  regard 
to  the  grounds  of  reversal,  he  shall  have  a 
year  thereafter  In  which  to  bring  a  new  ac- 
tion. The  statute  further  provides  that  if  the 
netlon  fall  otherwise  tlian  upon  the  merits,  the 
plaintiff  may  commence  a  new  action  with- 
in one  year  after  such  failure,  and  the  su- 
preme court,  in  construing  tills  part  of  the 
statute  in  McWhIrt  v.  McKee,  6  Kan.  419. 
hold  that  the  court  will  not  inquire  why 
the  action  was  dismlsse<l;  that,  if  it  was  dls- 
niissod.  it  falls,  and  the  failure  Is  otbem-lse 
than  upon  the  merits  Indb  ating  that  that  tour, 
at  least  Intends  that  the  statute  sliali  be  liber- 
ally construe<l,  or  at  least  that  Its  language 
Khali  be  given  effect  to  its  full  import  In  thi>> 
<'ase  there  was  an  action  commenced.  There 
was  a  judgment,  and  that  Judgment  was  re- 
ver!<e<l  at  tlie  instance  of  the  plaintiff  In  er- 
ror In  this  case,  and  that  brings  the  case  strict- 
ly witliin  the  very  terms  of  the  statute.  And. 
in  the  language  of  Chief  Justice  Kingman  In 
the  case  lust  cited,  it  is  immaterial  to  this 
court  why  the  Judgment  was  reversed,  and 
this  court  will  not  Inquire  why  it  was  re- 
versed. 

Tiie  case  is  also  within  the  second  provi- 
sion of  Me<-tiou  Zi.  The  action  failed  other- 
wise than  upon  its  merits.  It  was  dismissed. 
Hall  V.  Hurd,  40  Kan.  ,374,  19  Pac.  802;  Sea- 
ton  V.  Hixou,  35  Kan.  663,  12  Pac.  22.  It 
was  contended  in  this  latter  case  that,  be- 
cause there  was  no  cause  of  action  at  the  time 
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the  flrst  action  -was  t)QBimi  theretore'.tIlefe  was 
no  action,— DO  case.  It  will  not  do  to  aay 
tbere  woa  nO'  case  in  the  coart,  no  action  be- 
gan, no  Judgment  In  this  case,  simply  because 
the  court  of  laat  resort  held  that  the  action 
of  the  court  was  wlthoat  Jortsdlction.  Olving 
to  the  st&tnte  that  construction  to  which  It  in 
entitled,  It  seems  to  be  clear  that  the  case 
conies  within  the  provision  of  section  23.  and 
tliat  the  pendency  of  that  snlt,  even  thongh  the 
eonrt  had  no  Jurisdiction  of  the  cause  of  ac- 
tion, tolled  the  statute  of  limitations,  and 
brings  it  within  the  saving  clause. 

The  second  contention  Is  that  the  court  erred 
lo  snbmlttlng  to  the  Jury  questions  of  law,  to 
wit,  whether  the  cause  of  action  sued  on  In 
this  case  was  the  same  cause  of  action  upon 
wbidi  Hie  former  suit  was  brought;  and,  sec- 
ond, whether  the  ault  brought  before  had  been 
disposed  of  prior  to  the  bringing  of  this  suit. 
These  were  questions  of  fact,  the  same  as  any 
other  questions  of  fact  in  the  case  upon  whldi 
the  Jury  might  pass;  and  the  court  did  not 
err  In  sabmlttlng  these  questions  to  the  jury, 
together  with  the  other  facts  in  the  case.  The 
lodgment  is  affirmed.  All  the  Judges  concur- 
rinir. 


(6  Kan.  A.  103) 

CITT  OP  HOLTON  t.  STANLBT. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
meut,  B.  D.     July  16,  1897.) 

Crimix^i.  Law— &PPSAI.  moM  Policb  Jimas— 
JoKisnionox. 
After  an  appeal  has  tieen  perfected  by  the 
defendant  from  a  judgment  of  conviction  of  s 
police  judge  In  a  city  of  the  second  class  for  a 
misdemeanor,  nnder  an  ordinance  of  the  city,  the 
police  court  has  no  longer  any  jurisdiction  of  the 
case,  and  an  order  made  by  bim  thereafter  dis- 
miaang  such  appeal  is  without  jurisdiction,  and 
is  void. 
(Syllabus  by  the  Conrt.) 

Appeal  from  district  court,  Jackson  coun- 
ty;   LoulB  A.  Myers,  Judge. 

James  Stanley  was  convicted  of  a  misde- 
meanor, and  appeals  from  an  order  of  the 
district  court  dismissing  an  appeaL  Ke- 
Tersed. 

Crane  &  Woodbnm,  for  appellant  Sidney 
Hayden,  for  appellee. 

UAHAN,  P.  J.  This  is  an  appeal  from 
an  order  of  the  district  court  of  Jackson 
oonnty  dismissing  an  appeal  of  the  defend- 
ant from  a  Judgment  tk  conviction  befme 
a  police  Judge  of  the  city  of  Holton,  for 
•  misdemeanor,  under  an  ordinance  of  that 
city.  The  appeal  from  the  police  court  was 
properly  taken  and  perfected,  as  required  by 
the  statute  in  such  cases.  Subsequently,  the 
parties  appeared  before  the  police  Judge,  and 
consented  to  an  order  dismissing  the  appeal; 
wbereapon  a  commitment  was  Issued  by  the 
police  Judge,  and  the  defendant  committed 
to  the  dty  JalL  The  defendant  filed  another 
appeal  bond,  and  the  case  was  thereupon 
duly  certified  to  the  district  court    The  trial 


in  the  pdllce  court  was  had  on  the  fiSd  of 
January,  and  a  Judgment  pronounced.  At 
the  same  time  there  was  a  motion  filed  10 
arrest  of  Judgment,  which  was  continued 
from  time  to  time  until  the  26tfa  of  January, 
when  the  motion  in  arrest  of  Judgment  was 
denied,  and  the  prior  Judgment  of  the  police 
Judge  reaffirmed.  The  flrst  appeal  bond  was 
filed  within  the  time  prescribed  by  the  stat- 
ute, assuming  that  the  Judgment  was  en- 
tered on  the  23d  of  January.  The  last  ap- 
peal bond,  however,  was  not  filed  until  more 
than  10  days  had  expired  from  the  23d  of 
January,  but  within  10  days  after  the  25th. 
The  district  eourt  dismissed  the  appeal  on 
the  motion  of  the  city.  After  the  filing  of 
the  first  appeal  bond,  the  police  Judge  bad 
no  longer  any  Jurisdiction  of  the  case,  nor 
could  the  parties  confer  Jnrisdlction  upon 
the  police  Judge  by  consent  The  order  dis- 
missing the  appeal  could  only  be  made  by 
the  district  court  to  which  the  case  had  gone 
by  the  appeal.  The  attempted  order  of  the 
police  Judge  dismissing  the  defendant's  ap- 
peal was  without  Jurisdiction,  and  void.  The 
second  bond  was  useless  and  nugatory.  The 
district  court  erred  in  dismissing  the  appeal. 
The  Judgment  is  reversed,  and  the  case  re- 
manded to  the  district  court  to  proceed 
with  a  trial  of  the  cause.  AU  the  Judges  con- 
curring. 


((  Kan.  A. 

crry  of  holton  v.  mannix. 


lOS) 


(Conrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment E.  D.    Joly  10,  1897.) 

Obimisal  tiAW— Appbai/— Esoapb  op  Aoodsbd. 
In  a  criminal  case,  where  the  ap^llant  has 
escaped,  and  is  not  within  the  jurisdiction  or  con- 
trol of  the  court,  either  actuary  or  con8tnictiT,e- 
ly,  it  is  clearly  within  the  discrt-tlon  of  the  Coiirt 
of  appeals  to  refuse  to  hear  such  case  on  appeaL 
Under  such  circumstances  it  is  not  necessary  or 
advisable  to  hear  and  decide  what  may  prove  to 
be  only  a  feigned  isiiue. 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Jackson  coun- 
ty;  Louis  A.  Myers,  Judge. 

William  Manntx  was  convicted  of  Tlola- 
tlon  of  a  city  ordinance,  and  appeals.  Dis- 
missed. 

Crane  &  Woodbum,  for  appellant  Sidney 
Hayden,  for  appellee. 

McEILROT,  J.  This  is  an  appeal  by  Wil- 
liam Mannix  from  a  Judgment  of  conviction 
in  the  dltrtrlct  conrt  of  Jackson  county  for 
the  violation  of  a  dty  ordinance.  The  case 
was  brought  to  that  court  on  an  appeal  from 
the  police  court  of  the  city  of  Holton.  It 
appears  that  on  the  llth  day  of  April,  1897, 
the  appellant  became  a  fngltlve  from  Jus- 
tice. It  Is  admitted  that  the  appellant  has 
escaped,  and  is  not  wltbln  the  Jurisdiction 
and  control  of  the  court  below,  either  actual- 
ly or  constructively.  If  this  court  should 
affirm  the  judgment  be  la  not  likely  u  ap- 
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pear,  and  sabmlt  to  Us  sentence;  and  If 
this  court  should  reverse  the  Judgment,  and 
order  a  new  trial,  he  will  appear  or  not, 
as  he  may  consider  most  to  his  interest 
Under  such  circumstances,  we  do  not  deem 
it  necessary  or  adriaable  to  hear  and  decide 
what  may  prove  to  be  only  a  feigned  issue. 
It  Is  clearly  within  our  discretion  to  refuse 
to  hear  a  criminal  case  on  appeal  unless  the 
appellant  is  where  he  can  be  made  to  re- 
spond to  such  Judgment  as  might  be  render- 
ed. It  is  therefore  ordered  that,  unless  the 
appellant  submits  himself  to  the  Jurisdic- 
tion of  the  court  wltliin  00  days  from  this 
date,  the  appeal  be  dismissed.  All  the  Judges 
concurring. 

($  Kan.  App.  t20) 

LATTO  T.  LATTO. 
(Court  of  Appeals  ot  Kanq^,  Northern  Depart- 
ment, O.  D.    July  20,  1807.) 
Appkal — RtriKW— Partnchship  Accountino. 

1.  Where  a  note  for  money  borrowed  is  given 
by  one  party  ta  the  other,  and  four  years  after- 
wards those  parties  form  a  co-partnership,  and, 
in  one  of  the  settlements  of  the  partnership  af- 
fairs, said  note,  being  still  unpaid,  is  counted  in 
the  business  of  the  firm,  this  court,  in  a  proceed- 
ing to  review  the  action  of  the  court  below,  can- 
not say  as  a  matter  of  law  that  said  note  should 
not  have  been  included  in  the  final  settlement 
of  the  firm  business. 

2.  Where  the  referee  found  that  the  plaintiff's 
claim  for  interest  on  money  advanced  by  him 
should  be  offset  by  and  balance  the  defendant's 
claim  for  commission  on  collections  and  other 
equities  in  his  favor,  and  tliis  finding  is  approved 
by  the  trial  court,  this  court  cannot  say  as  a 
matter  of  Jaw  that  it  was  error. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Dickinson  county; 
James  Humphrey,  Judge. 

Action  by  David  B.  Latto  against  John  lAt- 
to.  Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

J.  H.  Maban  and  Geo.  D.  Abel,  for  plaintiff 
in  error.  O.  L>.  Moore  and  C.  B.  Daughters, 
for  defendant  in  error. 

WELIjS,  J.  This  action  was  originally  be- 
gun in  the  district  court  of  Dickinson  county 
by  David  B.  Latto  against  Jolm  Latto  for  an 
accounting  of  a  partnership  business  which 
began  in  April,  1882,  and  continued  B«methlng 
over  four  years.  On  the  5th  day  of  March, 
1890,  the  matter  was  referred  to  a  referee  to 
report  his  findings  and  the  evidence  in  support 
thereof  to  said  court  Afterwards  said  ref- 
eree made  his  report,  which  was  on  June  27, 
]892,  approved,  and  confirmed  by  the  court, 
except  as  to  the  disallowance  of  a  claim  for 
m<mey  loaned  defendant  by  plaintiff  in  1878. 
The  report  of  the  referee  was  set  aside  as  to 
that  item,  and  the  case  was  continued  for  fur- 
ther hearing  thereon.  On  the  10th  and  20th 
of  March,  1803,  a  bearing  upon  this  item  was 
bad  before  the  court,  and  on  the  25th  day  ot 


May  Its  Judgment  rendered,  mistaining  the 
validity  of  said  claim  and  modifying  the  re- 
port of  the  referee  accordingly,  to  which  said 
defendant  excepted.  A  motion  for  a  new  trial 
was  made,  and  overruled,  and  the  matter 
brought  here  for  review.  There  are  two  as- 
signments of  error  made  by  the  plaintiff  In 
error  herein:  First  The  sustaining  of  plain- 
tiff's exception  to  that  part  of  the  report  of 
the  referee  rejecting  said  claim  of  (880  and 
interest,  and  permitting  the  plaintiff  below  to 
establish  the  same,  and  rendering  Judgment 
thereon  against  said  defendant  below.  Sec- 
ond. The  refusing  to  allow  the  defendant  be- 
low compensation  for  his  services  as  daimea 
in  collecting  the  assets  outstanding  of  the  Qrm 
and  discharging  its  obligations. 

In  relation  to  the  first  assignment  of  error, 
there  was  competent  evidence  Introduced 
tending  to  prove  that  said  item  was  taken 
into  conslderatlcn  and  Included  In  their  part- 
nership business  in  the  settlement  of  Febm- 
ary  1,  1893;  and,  if  the  partners  mutually 
agreed  to  and  did  incorporate  it  into  their  firm 
business,  this  court  is  not  required  as  a  mat- 
ter of  law  to  say  ttiat  It  did  not  belong  there. 
If  John  Latto  bad  borrowed  of  the  firm  the 
amount  of  the  note,  paid  off  the  note  to  bis 
partner,  had  then  added  the  sum  to  his  share 
of  the  capital  stock  of  the  firm,  and  all  this 
was  done  by  the  consent  and  agreemrait  of 
both  partners,  can  there  be  any  question  of  the 
legality  of  the  transaction?  And  wherein  is 
the  difference,  except  that  in  the  one  case 
there  Is  done  directly.  In  one  transaction,  the 
same  as  would  have  been  accomplished  in  the 
other  by  three?  The  case  of  Railroad  Co.  t. 
Bell,  1  Kan.  App.  71,  41  Fac.  200,  Is  referred 
to  by  plaintiff  in  error  as  squarely  In  point 
but  we  do  not  think  It  is  decisive  of  this  case. 
The  question  tai  this  case  Is  not  as  to  whether 
the  court  would  be  controlled  by  the  allega- 
tions of  the  pleadings  or  not  but  as  to  wheth- 
er or  not  the  item  In  controversy  ever  was  In- 
corjwrated  Into  the  partnership  business.  If 
It  was  so  incorporated,  then  It  was  covered  by 
the  pleadings.  This  Issue  was  decided  by  the 
court  In  favor  of  the  defendant  in  error,  and, 
as  there  was  some  evidence  to  sustain  that 
finding,  we  cannot  review  it 

On  the  matter  referred  to  in  the  second  as- 
signment of  error  the  referee  found.  In  sub- 
stance, that  the  plaintiff's  claim  for  Interest 
on  money  advanced  at  sundry  times  should 
be  offset  by  and  balance  the  defendant's  claim 
for  commission  on  collections,  and  the  ben- 
efits the  firm  derived  by  defendant's  excess 
of  the  original  capital  stock.  This  seems  to  us 
to  be  equitable  and  Just,  was  approved  by  the 
trial  court,  and  we  cannot  say  it  was  error. 
The  Judgment  of  the  court  below  will  be  af- 
firmed. 

McELROT,  J.,  concurs.  MAHAM,  P.  J, 
having  been  of  counsel,  not  Bitting. 
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(t  Kan.App.  825) 

ATCHISON,  T.  &  S.  F.  R.  CO.  T.  PBARSOX. 

(Court  ot  Appeals  of  Kansas,  Sonthern  Depart- 
ment, W.  D.    July  29,  1897.) 

Depositions— NoTicB— Certificate  of  Notary — 
Waivek  op  Dkpects— Pkejddicial  Error. 

1.  In  the  absence  of  any  showing  of  prejudice, 
a  notice  to  talce  depositions  that  designates  the 
place  as  "at  the  nfllce  of  R.  L.  McDongal,  iu  the 

city  of  Map-sville.  in  the  county  of ,  in  the 

state  of  Missouri,"  will  be  held  sufficient. 

2.  "Our  statute  requires  the  certificate  of  an 
officer  before  whom  a  deposition  has  been  taken 
to  show  that  the  deponent  was  first  sworn  'to 
testify  the  truth,  the  whole  tnitb,  and  nothing 
but  the  truth.'  A  certificate  by  such  ofBcer, 
■which  shows  that  the  deponents  were  sworn  'to 
testify  the  whole  truth  of  their  knowledge  touch- 
ing the  matter  in  coutroversy,'  is  defective,  and 
it  is  error  to  overrule  a  motiuu  to  suppress  such 
deposition,  alleging  such  defect  as  ground  there- 
for." Telegraph  Co.  v.  ColUns,  46  Kan.  88,  25 
Pac.  187. 

3.  A  certificate  of  n  notary,  annexed  to  a  depo- 
sition stating  that  the  witiioss  "was  examined, 
and  his  examination  n'duced  to  writing,  and  sub- 
scribed by  him  in  my  presence,"  is  not  substan- 
tial compliance  with  the  statute  requiring  tliat 
the  certificate  must  sliow  "that  the  deposition 
was  reduced  to  writing  by  some  proper  person, 
naming  him." 

4.  Where  a  deposition  is  taken  in  the  absence 
of  the  opposing  party,  nothing  is  waived,  and  the 
nbsent  party  has  the  right  to  presume  that  the 
deposition  will  be  taken  in  strict  conformity  with 
the  statute. 

5.  The  evidence  contaiued  in  the  deposition 
examined.  Erh',  that  the  admission  of  the  same 
was  prejudicial  to  the  substantial  rights  of  the 
defendant. 

(iSyUabus  by  the  Court.) 

Error  from  district  court,  Edwards  county; 
S.  W.  Vandlvert,  Judge. 

Action  by  P.  A.  Pearson  against  the  Atchi- 
son, Topeka  &  Santa  F6  Railroad  Company. 
Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

A.  A.  Hurd,  O.  J.  Wood,  and  W.  Llttlefleld, 
for  plaintiff  In  error.  F.  Dumont  Smltb,  for 
defendant  In  error. 


SOHOONOVER,  X  The  defendant  In  error 
commenced  his  action  in  the  district  coturt  of 
Edwards  county  against  the  plalntlft  In  error, 
alleging.  In  substance,  that  on  the  18th  day  of 
September,  1891,  he  delivered  to  defendant  be- 
low, at  Its  offlce  In  the  city  of  Topeka,  one  Po- 
land China  boar,  the  property  of  plaintiff;  that 
sold  boar  was  of  full-blooded  Poland  China 
breed,  and  as  such  was  registered  In  the  Stand- 
ard Poland  China  Record  aa  No.  5,442;  that 
the  defendant  received  said  property  to  be  by 
It  safely  carried  from  the  city  of  Topeka  to 
tbe  city  of  Kinsley,  state  of  Kansas;  that  the 
defendant  did  not  safely  carry  and  deliver 
said  boar  to  plaintiff,  but  willfully,  wrong- 
fully, and  negligently  failed  to  do  so,  where- 
by the  said  boar  was  killed  or  lost,  to  the 
damage  of  plaintiff  In  the  sum  of  $2,500.  The 
case  was  tried  at  the  January  term,  1892,  to 
a  Jury,  and  resulted  in  a  verdict  and  Judgment 
In  favor  of  tbe  defendant  in  error  and  agninsi 
tbe  plaintiff  in  error  for  the  sum  of  $900  and 


costs  of  suit  The  defendant  below  brings 
the  case  here  for  review. 

Tl  >  serious  question  presented  Is  the  over- 
ruling by  the  trial  court  of  tbe  motion  to  sup- 
press, and  the  exceptions  to  the  deposition  of 
Ira  K.  Alderman,  filed  by  defendant  below, 
and  In  admitting  In  evidence  eaid  deposition, 
for  the  reason  that  tbe  notice  to  take  said 
deposition,  served  upon  the  defendant  below, 
does  not  contain  sufficient  Information  as  to 
the  time  and  place  where  said  deposition  was 
to  be  taken,  and  for  tbe  further  reason  that 
the  deposition  is  not  duly  certified  by  the  offi- 
cer before  whom  the  same  purports  to  have 
been  taken,  as  required  by  law.  The  motion 
was  supported  by  the  following  affidavit:  "A. 
A.  Hurd,  of  lawful  age,  being  first  duly  sworn, 
deixises  and  says  that  he  Is  one  of  the  at- 
torneys of  the  above-named  defendant,  and  as 
such  has  entire  charge  of  its  legal  business  In 
the  state  of  Kanans;  that  the  attached  notice, 
marked  'Exhibit  A,'  and  made  a  part  hereof, 
was  served  ui:on  him  on  tbe  11th  day  of  Jan- 
uary, 1892;  that  said  notice  does  not  contain 
sufficient  information  as  to  tbe  time  and  place 
when  and  where  It  is  intended  to  take  deposi- 
tions in  .said  cause  to  enable  this  affiant  to  at- 
tend or  provide  for  tbe  attendance  of  some 
other  attorney  to  cross-examine  such  witnesses 
as  might  be  produced  in  said  cause;  and  that 
said  notice  hereto  attached  is  the  only  paper 
served  upon  this  atflaut  for  tbe  taking  of  any 
depositions  in  tbe  state  of  Missouri  on  the  day 
named  in  said  notice.  And  further  affiant 
saith  not."  The  objectionable  portion  of  the 
notice  reads  as  follows:  "The  defendant,  or 
A.  A.  Hurd,  its  attorney,  will  take  notice  that 
on  Wed.,  the  20th  day  of  January,  A.  D.  1802, 
the  plaintiff  above  named  will  take  the  deposi- 
tions of  sundry  witnesses,  to  be  used  as  evi- 
dence on  the  trial  of  the  above  cause  at  tbe 
offlce  of  R.  L.  McDougal,  In  the  city  of  Marys- 

vllle.  In  the  cotmty  of ,  In  the  state  of 

Missouri."  It  will  be  observed  that  the  notice 
does  not  state  the  county  In  which  the  deposi- 
tions were  to  be  taken.  Paragraph  4447,  Gen. 
St.  1880,  provides:  "Prior  to  the  taking  of 
any  deposition,  unless  taken  under  a  special 
commission,  a  written  notice,  specifying  the 
action  or  proceeding,  the  name  of  the  court  or 
tribunal  in  which  it  is  to  be  nsed,  and  tbe 
time  and  place  of  taking  the  same,  Shall  be 
served  upon  the  adverse  party,  his  agent  or 
attorney  of  record,  or  left  at  bis  usual  place 
of  residence."  No  particular  description  of  the 
place  where  tbe  depositions  will  be  taken  is 
required  by  this  section.  If  tbe  law  provided 
that  the  county  should  be  stated  in  the  notice, 
a  strict  compliance  with  the  provision  would 
be  required.  It  is  sufficient  compliance  with 
this  section  if  the  place  is  specified  with  such 
certainty  as  to  enable  the  opposite  party  to 
know  Just  where  tbe  depositions  are  to  be 
taken.  In  the  absence  of  any  showing  of 
prejudice,  the  notice  Is  sufficient.  That  por- 
tion of  the  notary's  certificate  to  which  objec- 
tion is  made  reads  as  follows:  "Ira  K.  Alder- 
man, who  was  by  me  first  sworn  to  testify  the 
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whole  truth  of  his  knowledge  touching  the 
matter  In  controversy  aforesaid;  that  he  was 
fxamlned,  and  his  examination  reduced  to 
writing,  and  subacrlbed  by  him  In  my  pres- 
ence." Paragraph  4454,  Gen.  St.  1889,  pro- 
Tides:  "The  officer  taking  the  deposition  shall 
annex  thereto  a  certificate,  showing  the  fol- 
lowing facts:  That  the  witness  was  first 
sworn  to  testify  the  truth,  the  whole  truth,  and 
nothing  but  the  truth;  that  the  deposltiou  was 
reduced  to  writing  by  some  proper  person, 
naming  him;  that  the  deposition  was  written 
and  subscribed  in  the  presence  of  the  officer 
certifying  thereto;  that  the  deposition  was 
taken  at  the  time  and  place  si)ei-ified  in  the  no- 
tice." In  construing  this  section  of  the  stat- 
ute, our  supreme  court.  In  the  case  of  Tele- 
Kiaph  Co.  V.  Collins,  45  Kan.  88,  25  Pac.  187, 
say:  "Our  statute  requires  tlie  certificate  of 
an  officer  before  whom  a  ds-'poi^tlon  has  been 
taken  to  show  that  the  dei>onent  wa.s  first 
sworn  to  testify  the  truth,  the  whole  truth, 
and  nothing  but  the  truth."  A  certificate  by 
such  officer  which  shows  that  the  deponents 
were  sworn  to  testify  the  whole  truth  of  their 
knowledge  touching  the  matter  in  controversy' 
Is  defective,  and  it  is  error  to  overrule  a  mo- 
tion to  suppress  such  deiMsitiou,  alleging  such 
defect  as  ground  therefor."  The  laniiuage  of 
the  certificate  In  the  ca>e  cited  and  In  the  ease 
under  eoa«lderation  is  identical.  No  further 
e.vainlnation  on  this  point  Is  necessary. 

Tlie  certificate  states  that  the  witness  "was 
examined,  and  his  examination  reduced  to 
writing,  and  subscribed  by  him  in  my  pres- 
ence." The  statute  requires  that  the  cer- 
tificate must  show  'tliat  the  deposition  was 
reduced  to  writing  by  some  proiwr  ijerson, 
naming  him."  Did  the  witness  reduce  his 
own  examination  to  writing?  This  is  the 
question.  Ix>okIng  at  the  last  two  sentences 
of  that  poitlon  of  the  certificate  objected  to 
from  a  grammatical  standpoint,  the  question 
ma.v  be  answered  either  in  the  affirmative  or 
negative,  with  about  equal  propriety,  there 
lieiug  nothing  in  the  grammatical  construc- 
tion to  determine  whether  the  phrase  "by 
him,"  in  the  last  sentence,  should  be  under- 
stood as  modifying  the  predicate  of  the  pre- 
ceding sentence.  The  first  sentence  of  the 
certificate  says  that  the  witness  was  exam- 
ined. By  this  we  are  to  understand  that  he 
was  asked  and  answered  certain  questions. 
Tlie  next  sentence  states  that  his  examina- 
tion was  reduced  to  writing.  This  implies  that 
In  its  original  form  It  was  oral.  Now,  is  it 
more  likely  that  the  witness,  after  submit- 
ting to  an  oral  examination,  was  aske<i  or 
required  to  make  a  statement  in  writing  of 
the  questions  that  had  been  asked  him,  and 
his  answers  thereto,  or  that,  while  the  oral 
examination  was  In  progi-ess,  a  written  rec- 
ord of  the  same  was  nM.le  by  some  one  otiier 
than  the  witness?  Certainly,  the  latter  is 
more  probable,  and,  If  It  was  actually  done, 
the  fact  could  have  been  appropriately  stated. 
On  the  whole,  it  appears  v;<ry  imi)robable  that 
the  witness  reduced  his  own  examination  to 


writing,  and,  If  be  did  not,  who  did?  The  cei  - 
tiflcate  is  too  Indefinite  to  meet  the  require- 
ments of  the  statute. 

No  one  re{x«sentlng  the  plaintiff  in  error 
was  present  at  the  time  the  depositions  were 
taken.  They  waived  nothing  required  in  th<> 
statute.  They  had  the  right  to  presume  that 
the  deposition  would  be  taken  tn  strict  con- 
formity with  the  statute.  In  the  ease  of 
Goodhue  t.  Grant,  1  Pin.  556,  the  court  says: 
"A  deposition  cannot  be  read  In  evidence  un- 
less It  plainly  and  satisfactorily  appears  from 
the  certificate  of  the  Justice  that  all  the  re- 
quirements of  the  statute  have  been  fully 
complied  with;  and  no  presumption  will  be 
Indulged  in  to  Mipply  any  defect."  In  tlie 
states  having  statutes  requiring  what  facts 
the  certificate  must  show,  the  authorities  re- 
quire a  strict  conformity  to  the  statutory  re- 
quirements; but  in  states  where  depositions 
may  be  taken  under  a  commls.slon  or  rule  of 
court,  greater  laxity  prevails.  Weeks,  In  his 
work  on  the  Law  of  Depositions  (section 
4!)4),  says:  "In  order  to  prevent  injuries  to 
suitors  from  this  mode  of  taking  testimony, 
in  which  the  opposite  party  Is  often  not  pres- 
ent to  cross-examine,  and  which  by  anfair 
nud  fraudulent  practices  may  be  perverted  In 
writing  it  down,  or  alterv.Hl  after  it  has  been 
written.  It  has  been  the  uniform  rule  in  all 
the  courts  to  exclude  a  deiwsltlon  where  any- 
thing required  by  the  words  of  the  statute 
authorizing  It  to  be  taken  has  been  omitted. 
If  such  omission  can  possibly  prodtioe  Injury 
to  the  opposite  iwrty.  But  if  it  apitear  that 
no  Injury  can  possii)ly  result  from  the  omis- 
sion, the  courts  have  generally  detennlned 
tliat  it  shall  not  exclude  the  deiK)sItion.  •  •  • 
A  strict  .and  literal  compliance  with  the  statute 
Is  uecessarj',  and  the  courts  have  refused  to 
j)ermit  imrties  to  avail  themselves  of  such 
testimony,  although  the  forms  required  may 
liave  been  strictly  pursued,  where  there  has 
lieen  deceit  or  fraud  practiced  In  the  taking. 
The  certificate  of  the  magistrate  is  not  con- 
clusive. But,  on  tlie  other  hand,  if  it  Is  de- 
fective, parol  testimony  Is  not  admissible  to 
supply  the  omission."  The  motion  to  suppress 
the  doiiosltion  should  have  been  sustained, 
llie  evidence  contained  In  the  deposition  has 
been  examined.  It  is  not  covered  by  the 
testimon.v  of  any  other  witness,  ahd  the  ad- 
mission of  tlie  same  was  prejudicial  to  tlie 
substantial  rights  of  tlie  defendant. 

Other  questions  arise  In  the  case,  but  for 
the  errors  enumerated  the  Judgment  of  the 
court  below  Is  reversed,  and  a  new  trial 
granted.     All  the  Judges  concurring. 


(VKan.App.  11 
BT'SENBARK  et  al.  v.  PARK  et  al. 
{Court  of  Ap|>eAls  of  Kausns.  Northern  Depart- 
ment, B.  D.    .luly  16,  1897.) 

HORTOAOB    FORBCLOSDKB— PaHTIES— ADVKRSE  In- 

TKBisTS— Trial  bt  Jurt. 
1.  In   an   action   to  foreclose  a   mortmgp   the 
plaiutifE  ma;  join  as  defeiiiiunt  one  clttiuiing  an 
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adverse  and  paramonnt  title  to  the  mortsaged 

premises,  (or  the  purpose  of  determining  luch 
adverse  interest. 

2.  Where  a  party  defendnnt  In  a  foreclosare 
■nit  clniras  nn  iKlrersu  title  paramount  to  the 
mortgagor  and  the  mortgiigee  in  imssession  of 
the  property,  and  the  pinintiff  seeks  to  litiftate 
and  determine  suoli  adverse  title,  the  defendant 
is  entitled  a*  of  right  to  a  trial  by  JU17. 

(Syllabus  by  the  Court) 

On  rehearing.     Reveraed. 

For  former  opinion,  see  47  Pac.  824. 

J.  F.  Tufts  and  J.  M.  Hagaman,  for  plain- 
tiffs In  error.  W.  W.  &  W.  F.  Guthrie  and 
Jackson  &  Jackson,  for  defendants  In  error. 

MAHAN,  P.  J.  The  consideration  of  this 
case  upon  rehearing  should  be  limited  to  the 
questions  presented  by  the  petition  npon 
which  the  rehearing  was  allowed.  There  was 
a  motion  to  dlsmtra  for  want  of  necessary  par- 
ties by  rerlTor,  which  the  court  In  its  former 
opinion  In  effect  overmled,  and  decided  the 
case  apparently  upon  Its  merits.  The  only 
question  demanding  our  serious  consideration 
npon  this  rebearing  Is  the  refusal  of  the  court 
to  allow  a  Jury  to  the  defendants  In  this  case. 
Upon  a  careful  examination  of  the  record.  It 
la  apparent  that  although  the  action  Is  In  form 
one  to  foreclose  a  mortgage,  and  to  obtain 
Judgment  npon  a  promissory  note  which  the 
mortgage  was  glren  to  secure,  the  ulterior 
purpose  was  to  determine  the  right  of  the 
plalntlflb  in  error  to  the  property,  or.  In  other 
words,  to  recover  the  property  from  them, 
tbey  being  in  possession.  The  fifth  section 
of  the  bin  of  righte  declares  that  "the  right 
of  trial  by  Jury  shall  remain  Inviolate."  The 
ClTil  Code  (section  26G)  provides  that,  on  "all 
qneetlons  of  fact  arising  In  actions  to  recover 
money  or  speciflc  personal  or  real  property," 
either  party  shall  have  a  right  to  trial  by  Jury 
of  course;  and  It  la  provided  that,  In  cases  for 
the  recovery  of  real  property,  either  party  has  a 
right  to  two  trials  to  two  Juries  at  two  differ- 
ent terms  of  the  court.  It  Is  trne  that  In  the 
petition  in  this  case  the  plaintiff  alleges  that 
the  defendants  (plaintiffs  In  error)  claimed 
some  title  to  or  Interest  In  the  land,  which 
he  avers  is  inferior  and  subject  to  bis  mort- 
gage Hen,  yet  It  la  apparent  from  the  Kcord, 
trom  bis  own  statement,  and  from  the  evi- 
dence Introduced,  that  he  Imew  when  he  com- 
menced this  suit,  and  knew  when  he  took  the 
mortgage  on  this  property,  that  the  plaintiffs 
in  error  were  in  possession  of  this  land,  claim- 
ing title  thereto.  The  plaintiffs  In  error  an- 
swered, averring  ownership  and  possession; 
that  tbey  were  not  proper  parties  to  the  fore- 
dosmv  proceeding;  asked,  on  several  ajjpro- 
priate  occasions,  to  be  dismissed,  which  was 
hjr  the  court  refused.  They  asked  for  a  Jury 
08  a  matter  of  right.  Being  refused  that,  they 
asked  the  court  for  a  Jury  to  try  the  Issues 
presented  by  their  answer,  which  contained, 
in  addition  to  their  claim  of  title  to  the  land, 
aOegations  of  fact  in  defense,  vis.  that  the 
plaintiff  was  not  the  real  party  in  interest. 


that  he  had  no  Interest  In  ths  note  and  mort-< 
gage,  that  there  was  no  consideration  paid  for 
the  mortgage  at  the  time  of  the  execution  and 
delivery,  and  that  at  the  time  tlie  plaintiff  took 
the  mortgage  he  had  acttuil  knowledge  of  thvU 
claim  of  title  and  of  their  possession  of  the 
property.     This  was  likewise  denied. 

At  common  law  adverse  titles  could  not  be 
adjudicated  or  tried  In  an  acU«Ai  to  foreclose 
a  mortgage,  and  it  is  only  by  the  terms  of  our 
very  liberal  0>de  that  It  has  been  held  by 
our  supreme  court  that  a  plaintiff  seeking  to 
foreclose  a  mortgage  could  Join  a  party  claim- 
ing an  adverse  title,  and  litigate  that  title  in 
a  suit  to  foreclose.  However,  the  decision  ot 
the  supreme  conrt  Is  to  the  effect  that  parties 
claiming  adversely  to  the  mortgagor  and  mort- 
gagee, and  anterior  to  their  title,  may  be  Join- 
ed, and  the  right  to  the  property  litigated; 
that  Is,  that  a  cause  of  action  to  recover  real 
property  may  be  Joined  with  an  action  to 
foreclose  a  mortgage  upon  the  same  property. 
See  Bradley  v.  Parkhnrst,  20  Kan.  462.  Jus- 
tice Brewer,  in  discussing  this  question,  on 
page  4G9  et  seq.,  says:  "The  courts  of  law 
and  equity  have  been  abolished,  and  now  an 
actions,  whether  legal  or  equitable,  are  tri- 
able In  one  tribunal.  The  forms  of  procedure 
arc  simplifled  and  unified;  so  that,  if  the  fore- 
closure and  the  litigation  of  the  adverse  title 
were  necessarily  In  separate  actions,  they 
would  each  be  brought  in  the  same  court  and 
the  same  form  of  action.  So  far  as  uniting 
two  causes  of  action,  in  one  of  which  defend- 
ant may  be  entitled  to  a  Jury  as  a  matter  ot 
right,  and  In  the  other  not,  we  reply  that, 
BO  far  as  the  fbrecloeure  is  concerned,  it  was 
long  ago  held  In  this  court  that  defendant  was 
entitled  to  a  Jury;  It  being  an  action  for  the 
recovery  of  money,  though  not  one  for  the  re- 
covery of  money  only;"  citing  Clemenson  v. 
Chandler,  4  Kan.  558;  Gen.  St  1888,  p.  680. 
I  206.  And  be  proceeds:  "Further,  that  if  the 
mortgagor  be  in  possession,  and  the  holder  of 
the  adverse  title  out  of  possession,  the  litiga- 
tion of  such  adverse  title  would  not  be  In  the 
nature  of  an  action  for  the  recovery  of  real 
property,  or  give  a  right  to  a  Jury;  and  finally 
that  as  the  uniting  of  such  causes  of  action 
is  a  matter  of  choice,  and  not  of  necessity, 
the  mortgagee  cannot,  by  nniting,  deprive  ei- 
ther defendant  of  any  right  he  would  be  en- 
titled to  In  case  the  actions  were  separately 
brought  Th]a  taut  remark  la  applicable  to 
the  objection  that,  if  the  holder  of  the  adverse 
title  be  in  possession,  the  action  Is  tantamount 
to  an  action  for  the  recovery  of  the  possession, 
in  which  the  statute  gives  the  defendant  a 
right  to  two  trials."  And,  I  might  add,  like- 
wise a  right  to  two  trials  by  two  Juries.  As 
I  previously  said,  the  plaintiffs  in  error,  claim- 
ing title  to  this  property  adverse  to  the  mort- 
gagee and  mortgagor,  were  not  only  In  pos- 
session at  the  time  the  action  was  begun  and 
tried,  bat  were  In  possession  at  the  time  the 
mortgage  was  made.  And,  In  the  language 
of  Judge  Brewer,  there  was  a  second  cause  of 
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action  stated  In  tbts  petition  tantomotmt  to  an 
action  to  recover  the  possusiiion  ot  tbe  plain- 
tiffs In  error.  The  plaintiffs  in  error  were  en- 
titled, as  a  matter  of  right,  to  a  trial  by  jury, 
and  not  only  to  one  trial,  but  to  two  trials  by 
Jury;  and  the  court  erred  In— First,  refusing 
to  award  a  Jury  upon  the  trial  of  the  case; 
and,  second,  In  overruling  the  motion  of  the 
plaintiffs  in  error  for  a  new  trial.  The  Judg- 
ment is  reversed,  and  tbe  case  remanded  to 
the  district  court,  with  directions  to  the  dis- 
trict court  to  award  a  new  trial  in  the  case. 
All  the  Judges  concurring. 

(«  Kan.  A.  819)  ■°°°°°^ 

HALE  T.  ALDAFFER. 

(Coort  of  Appeals  of  Kansas,  Northern  Depart- 
ment. E.  D.    July  16,  1897.) 

On  petition  for  rehearing.    Denied. 
For  former  report,  see  47  Pac.  320. 

PER  CURIAM.  An  opinion  by  the  majority 
of  tbe  court  was  handed  down  In  this  case  on 
tbe  2dth  day  of  December,  A.  D.  ISOU,  In 
which  tbe  Judgment  of  the  trial  court  was  re- 
versed, and  case  remanded,  with  directions  to 
«>ter  Judgment  on  the  special  findings  in  favor 
of  tbe  plaintiff  in  error.  An  application  for  re- 
hearing was  allowed  on  petition  of  the  de- 
fendant In  error.  The  case  was  again  argued 
and  submitted  to  this  court  at  the  June,  1807, 
term.  After  a  full  examination  of  the  record, 
we  are  satisfied  with  tbe  former  decision  of 
this  court  We  fsll  to  see  any  reason  for  set- 
ting aside  or  modifying  either  the  syllabus  or 
opinion  of  tbe  court.  Tbe  Judgment  of  the 
trial  court  Is  reversed,  and  the  case  remanded, 
with  directions  to  enter  Judgment  on  the  spe- 
cial findings  In  favor  of  the  plaintiff  hi  error. 


((  Kan.  A.  87) 

GUILD  T.  OHIO  LODGE,  NO.  132, 1.  O.  O.  F. 

(Cogrt  of  Appeals  of  Kansas,  Northern  Depart- 
ment, B.  D.    July  16,  1897.) 

CONSTRDCTIOK  OV  LSASE — PkOPBKTT    CoNVETBD— 

Pleadino  a!<d  Pkoof. 

l.The  followiug  clause  is  in  a  lease:  "Also 
demise,  set  over,  and  lease  to  the  same  parties, 
as  a  part  of  said  contract,  and  for  the  same  con- 
sideration, an  entry  and  stairway  on  the  west 
side  of  the  said  building,  situated  as  above  de- 
scribed; the  said  entry  and  stairway  leading 
from  the  ground  floor  and  street  to  said  second 
story.  The  said  entry  and  stairway  to  be  of  the 
width  of  four  feet."  Bdd  that,  the  leased  prem- 
ises being  on  lot  7,  the  words  "leading  from 
the  ground  floor  •  •  •  to  said  second  story" 
mean  "from  the  ground  floor"  of  such  baildiug, 
and  that  the  words  "situated  as  above  described" 
refer  to  the  stairway  upon  the  leased  premises; 
that  said  clause  in  said  lease  does  not  in  terms 
grant  any  rights  in  lot  8. 

2.  The  plaintiflE  In  error  must  recover  upon  the 
allegations  of  its  petition.  Tbe  petition  alleges 
no  other  basis  of  claim  to  the  stairway  in  ques- 
tion than  the  written  lease.  No  oral  contract, 
atrreement,  or  right  by  prescription  is  alleged. 
The  defendant  In  error  says:  "The  defendant  in 
error  relies  upon  the  contract  as  set  out  in  its 
petition  for  its  right  to  an  easement  over  the 
east  foor  feet  of  lot  8,  upon  the  stairway  there 


erected  as  a  mesns  of  sccess  to  and  from  Its 
lodge  room,  and  to  and  from  Railroad  street." 
It  cannot  prevail  upon  another  contract  than  the 
written  lease.  Tbe  lease  does  not  in  terms  give 
any  rights  in  and  to  lot  8.  The  leased  premises 
are  stated  to  be  on  lot  7,  and,  under  tins  lease, 
its  rights  are  confined  to  lot  7. 
(Syllabus  by  tbe  Court) 

Error  from  circuit  court,  Shawnee  county; 
J.  B.  Johnson,  Judge. 

Action  by  Ohio  Lodge,  No.  132,  Independent 
Order  of  Odd  Fellows,  against  Joseph  Guild. 
Judgment  for  plaintiff  and  defendant  brings 
error.    Reversed. 

Keeler,  Welch  &  Hite  and  B.  A.  Wagener. 
for  plaintiff  In  error.  Bradford  &  Huron, 
for  defendant  In  error. 

McBLROY,  3.  This  was  an  action  b^un 
by  Ohio  Lodge,  No.  132,  L  O.  O.  F.,  against 
Joseph  Guild,  for  an  injunction  to  enjoin  tbe 
defendant  from  talcing  down,  destroying,  cnr 
closing  up  a  stairway  on  lot  8  on  Railroad 
street.  In  tbe  city  of  SUver  Lake,  Sbawnee 
county.  Tbe  case  was  tried  by  tbe  court. 
without  a  Jury,  and  the  court  found  for  the 
plaintiff,  and  against  the  defendant  A  mo- 
tion for  a  new  trial  was  made,  overruled,  and 
exceptions  saved,  and  tbe  case  Is  brought  to 
this  court  for  review. 

There  Is  little  conflict  of  testimony  In  this 
case.    On  October  25,  1880,  John  F.  Johnson 
and  David  Boswell  were  tbe  Joint  owners  of 
lots  7  and  8  on  Railroad  street,  in  the  city 
of  Stiver  Lake.     Lot  7  was  on  the  corner  of 
Railroad  and  Medora  streets,  and  lot  8  ad- 
Joined  It  on  tbe  west.     Both  lots  fronted  on 
Railroad   street.    About    this   time,   Johnson 
and   Boswell  erected   tbe   first   story   of   a 
stone  building  upon  lot  7,  covering  tbe  entire 
front  of  the  lot  and.  In  consideration  of  the 
erection  of  tbe  second  story  by  said  lodge, 
made  to  the  lodge  a  99-years  lease  of  said 
second  story,  and  of  an  entry  and  stabrway 
thereto.    The  language  of  tbe  lease  concern- 
ing such  entry  and  stairway  Is  as  follows: 
"Also  demise,  set  over,  and  lease  to  the  same 
parties,  aa  a  part  of  said  contract,  and  for 
the  same  consideration,  an  entry  and  stair- 
way on  the  west  side  of  tbe  said  building, 
situated  as  above  described;    the  said  entry 
and  stairway  leading  from  tbe  ground  floor 
and  street  to  said  second  story.    Tbe  said 
entry  and  stairway  to  be  of  tbe  width  of  four 
feet"    This  lease  was  not  acknowledged,  but 
it  was  delivered  to  tbe  register  of  deeds,  and 
was  by  blm  recorded  on  November  3,  1S80. 
The  lodge  shortly  afterwards  constructed  tbe 
second  story  of  tbe  building,  and  placed  Us 
stairway  on  tbe  outside  of  tbe  building,  over 
and  upon  a  portion  of  the  adjoining  lot  8, 
which   up  to  that  time  was   a   vacant   lot 
After  tbe  construcdoa  of  said  building  and 
stairway,  and  on  March  4,  1881,  David  Bos- 
well, by  a  quitclaim  deed,  conveyed  bis  In- 
terest in  lots  7  and  8  to  Robert  A.  Richards; 
and  on  March  12,  1881,  Robert  A.  Richards 
and  John  F.  Johnson,  by  quitclaim  deed,  con- 
veyed their  interest  In  lots  7  and  8  to  Chai-iea 
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E.  Frost.  On  February  23,  1882,  Obarles  B. 
Frost  and  wife,  by  warranty  deed,  conveyed 
lot  7,  except  the  west  half  of  the  west  wall 
of  the  building  thereon,  to  AJfred  Pratt;  and 
afterwards,  In  the  Bpring  of  1882,  by  war- 
ranty deed,  conveyed  lot  8  to  Alfred  Pratt. 
On  May  23,  1883,  Alfred  Pratt  and  wife,  by 
warranty  deed,  In  consideration  of  $2,400  then 
paid  by  Joseph  Guild  conveyed  to  Joseph 
•Guild  said  lot  8.  On  May  29,  1891,  Charles 
E.  Frost  and  wife,  by  warranty  deed,  convey- 
ed to  Joseph  Guild  the  west  half  of  the  west 
wall  of  the  building  on  lot  7.  At  the  time  of  the 
'oommeucement  of  this  action,  the  lodge  was 
the  owner  of  lot  7  and  the  building  thereon. 
■The  stairway  erected  by  the  lodge  commen- 
ced about  20  feet  south  of  the  street,  and 
extended  upward  and  southward  to  a  door 
through  the  wall  of  the  second  story,  near 
the  south  end  of  the  building.  At  the  top 
of  the  sairs  was  a  wide  landing,  extending 
upon  lot  8.  The  lodge  continued  to  use  this 
stairway  as  a  means  of  access  to  Its  lodge 
room  until  1882,  when  Alfred  Pratt  erected  a 
building  on  lot  8,  covering  the  entire  front 
of  the  lot,  and  using  the  west  wall  of  the 
building  on  lot  7  as  a  party  wall.  In  conatnict- 
.  Ing  this  building,  he  took  away  the  stairway 
erected  by  the  lodge,  and  In  his  building  he 
^ut  In  a  stairway  on  the  side  next  to  lot  7, 
commencing  near  the  street,  and  with  a  hall- 
way extending  from  the  top  of  the  stairs 
southward  beyond  the  door  Into  the  second 
story  of  the  building  on  lot  7.  From  the 
erection  of  Pratt's  building  the  lodge  used 
his  stairs  and  hallway  as  a  means  of  access 
to  its  lodge  room,  and  have  had  no  other 
way  of  access.  It  has  sublet  its  lodge  room 
to  other  societies,  and  all  of  them  together 
have  used  said  stairway  and  hail  an  average 
of  two  evenings  in  each  week.  At  the  time 
of  Mr.  Guild's  purchase  of  lot  8.  be  did  not 
know  that  the  lodge  used,  or  claimed  the 
right  to  use,  the  stairway  and  hall  in  the 
building  thereon.  Up  to  the  tUne  of  his 
purchase,  he  resided  in  the  East.  While  Mr. 
Guild  was  making  an  extended  visit  at  his 
farm,  he  w.is  induced  to  purchase  said  lot  8. 
At  the  time  of  purchase  he  says  that  he  look- 
ed the  building  over  on  the  outside,  aud  saw 
the  inside  of  the  lower  story.  About  two 
months  afterwards,  he  visited  the  building  to 
collect  rent,  and  then  went  upstairs,  and 
saw  the  doorway  into  the  other  building; 
and  he  was  then  told  that  his  stairway  was 
used  as  a  means  of  access  to  the  lodge 
room  over  lot  7.  He  did  not  learn  that  the 
lodge  claimed  the  right  to  u.se  it  until  the 
spring  of  18S9,  when  he  was  Informed  for  the 
first  time  that  the  Iwlge  claimed  the  right 
to  use  the  stairway  under  the  lease  set  up  in 
this  action.  Some  of  the  trustees  of  the  lodge 
testified  that  they  understood  Mr.  Guild  to 
state  "that  the  time  when  he  went  upstairs, 
and  saw  the  door  into  the  other  building,  was 
before  he  purchased  lot  8";  but  both  Mr. 
Guild  and  his  son  testify  "that  this  visit  to 
the  upper  story  of  the  building  took  place 


afterwards,  when  he  went  there  to  collect 
rent,"  and  that  Mr.  Guild  so  stated  to  such 
trustees.  When  Mr.  Pratt  erected  the  build- 
ing on  lot  8,  the  lodge  contributed  towards 
the  erection  of  the  stairway  uader  an  ar- 
rangement that  "he  was  to  build  that  stair- 
way, and  finish  and  plaster  the  walls  lead- 
ing to  the  doorway,  and  was  to  give  the  lodge 
the  use  of  It" 

The  plaintiff  In  error  relies  upon  the  lease 
for  its  rights  in  the  stairway  on  lot  8.  The 
petition  alleges  no  other  basis  of  claim  to 
the  stairway  in  question  than  the  written 
lease.  No  oral  contract,  agreement,  or  right 
by  prescription  Is  alleged.  The  original  stair- 
way is  alleged  to  have  been  constructed  by 
the  lodge  "by  the  terms  of  said  written 
lease,"  and  the  stairway  "subsequently" 
erected  In  the  building  on  lot  8  is  alleged  to 
have  been  constructed  by  Alfred  Pratt,  "in 
accordance  with  the  terms  of  said  lease." 
The  lodge's  possession  or  use  of  the  present 
stairway  Is  alleged  to  have  been  "for  the 
purposes  mentioned  In  said  lease."  The  de- 
fendant In  error  In  Its  brief  says:  "The  de- 
fendant in  error  relies  upon  the  contract  set 
i.ut  in  its  petition  for  Its  right  to  an  ease- 
ment over  the  east  four  feet  of  lot  8,  upon 
the  stairway  there  erected,  as  a  means  of 
access  to  and  from  its  lodge  room,  and  to  and 
from  Railroad  sti-eet."  The  lodge  cannot  re- 
cover In  this  action  unless  the  written  lease 
gives  It  the  rights  It  contends  for.  It  can- 
not prevail  upon  another  contract  than  the 
written  lease.  The  lease  does  not,  in  terms, 
give  any  rights  In  and  to  lot  8.  The  leased 
pramises  are  stated  to  be  on  lot  7,  and  lot  8 
Is  not  mentioned.  Even  in  describing  the 
location  of  the  entry  and  stairway.  It  adds 
"situated  as  above  described."  If  this  re- 
fers to  the  building,  and  not  to  the  entry  and 
stairway.  It  is  a  senseless  repetition.  If  the 
parties  are  given  credit  for  using  language 
with  any  purpose,  they  must  have  meant 
that  the  entry  and  stairway  were  to  be  sit- 
uated on  lot  7.  The  stairway  is  described 
as  a  "stairway  leading  from  the  ground  floor 
*  •  •  to  said  second  story."  The  only 
building,  and  consequently  the  only  "ground 
floor"  then  contemplated,  was  on  lot  7.  By 
the  terms  of  the  lease,  there  was  leased  an 
"entrj-  •  •  »  leading  from  the  street." 
Accoi-ding  to  Webster,  an  "entry"  Is  "a  iws- 
sage  lending  into  a  liouse  or  other  building  or 
to  a  room;  a  vestibule."  A  "pass.ige"  is  defined 
as  "a  common  avenue  to  various  apartments 
in  a  building;  a  hall;  a  corridor."  Under 
this  lease,  the  lodge  was  entitled  to  a  cover- 
ed and  Inclosed  entry  hall  or  vestibule  upon 
lot  7  for  an  entrance  to  the  lodge  room. 
The  written  Instrument  was  a  lease  of  an 
entry  and  stairway,  and  not  mere  casement 
over  or  right  to  use  and  occupy  them  with 
other  occupants  of  the  premises.  By  the 
terms  of  the  lease,  the  lodge's  right  to  the 
exclusive  use  of  the  entry  and  stairway  Is 
as  certain  and  absolute  as  Its  right  and  ex- 
clusive use  of  the  second  story  of  the  build- 
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tng  on  lot  7.  Under  tbe  lease,  the  lodge 
has  the  exclusive  right  to  the  entry  au4 
stairway  on  lot  S,  or  else  has  no  right  what- 
ever on  that  lot.  It  Is  unreasonable  to  pre- 
sume that  the  parties  to  tbe  lease  Intended, 
without  saying  so,  to  have  It  convey  such  an 
Important  interest  in  lot  8.  Kven  if  the 
written  lease  could  be  construed  according 
to  the  lofJge's  contention,  the  lodge  must  fall 
tai  this  action,  because  Mr.  Guild  was  an  in- 
nocent bona  fide  purchaser  of  lot  8,  and  had 
no  notice  of  tbe  existence  of  such  lease.  It 
was  not  acknowledged,  and  hence  the  writ- 
ing of  it  fai  the  books  of  record  by  the  regis- 
ter of  deeds  does  not  give  notice  to  any  one 
who  does  not  actually  see  lu  In  Sanford  v. 
Weeks,  38  Kan.  324,  16  Pac.  467,  the  court 
says:  "As  tbe  written  contract  of  December 
8,  1879,  was  not  acknowledged,  It  being  filed 
for  record  did  not  Impart  notice." 

But  the  lodge  says:  "The  building  was  so 
constructed  that  Guild  was  bound  to  take 
notice."  We  submit  that  Mr.  Guild  was  not 
bound  to  Inspect  the  building  on  lot  7  to  see 
if  there  was  an  Inside  or  back  stairway  to 
the  second  floor  of  the  building.  He  was 
purchasing  lot  8  and  the  building  thereon. 
He  visited  tbe  first  floor,  and  saw  that  a 
stairway  on  lot  8  led  to  the  second  floor. 
There  was  apparently  no  occasion  for  further 
inquiry.  Even  had  he  made  the  inspection 
the  lodge  claims  he  ought  to  have  made,  he 
would  not  have  discovered  that  the  lodge 
claimed  the  right  to  use  his  stairs  and  hall- 
way by  reason  of  the  lease  set  up.  The 
lease  does  not  In  terms  give  any  right  in  lot 
8.  Whatever  the  fact  was  about  the  con- 
tract with  Mr.  Pratt,  It  could  not  now  affect 
Mr.  Guild's  rights.  The  law  has  provided 
the  means  by  which  an  owner  of  an  interest 
In  real  estate  can  give  notice  of  his  rights. 
To  allow  such  "anangement"  as  tbe  one 
now  contended  for  by  tbe  lodge  to  be  suc- 
cessfully asserted  against  "bona  flde  purchas- 
ers without  notice"  would  Introduce  Into  real- 
estate  transaxrtions  an  unnecessary  element 
of  uncertainty,  and  would  opai  tbe  door  to 
numberless  contentions  and  fraud.  No  pur- 
chaser could  know  with  certainty  that  he  was 
getting  what  he  paid  for.  The  Judgment  of 
the  trial  court  Is  against  the  evidence.  The 
court  erred  In  ovemiling  the  motion  for  a 
new  trial.  The  Judgment  Is  reversed,  with 
directions  to  the  trial  court  to  sustain  the 
motion  for  a  new  trial.  All  the  Judges  con- 
curring. 

(«  Kan.App.  tl9) 

BUCK  ▼.  GALLIENNB. 
(Court  of  Appeals  of  ICansas,  Northern  Depart- 
ment, E.  D.    July  16,  1807.) 

PAKTIB8  IN  ErBOK. 

Where  a  Joint  jadgment  is  rendered  against 
three  persons,  and  one  of  them  brings  error,  and 
the  other  parties  to  the  Judgment  arc  not  before 
the  court,  the  petition  in  e.'ror  will  be  dismissed. 

Elrror  from  circuit  court,  Shawnee  county;  J. 
B.  Johnson,  Judge. 


Action  by  P.  Oallienne  against  Jacob  Back 
and  others.  Judgment  for  plaintiff,  and  de- 
fendant Buck  brings  error.    Dismissed. 


H.  0.  Root,  for  plaintiff  in  error. 
Dana,  for  defendant  [n  error. 


W. 


MAHAN,  P.  3.  This  motion  must  be  sus- 
tained, iqton  tbe  aatborlty  of  Norton  v.  Wood, 
65  Kan.  659,  40  Pac.  911.  There  was  a  Joint 
Judgment  hi  this  case  against  three  parties, — 
one  as  maker  of  the  note  and  mortgage  sued 
upon,  and  agabist  two  others  as  parties  to  con- 
tracts assumteig  the  payment  of  the  bidebted- 
ness.  It  was  a  Joint  Judgment  against  the 
three,  and  but  one  of  the  parties  to  this  Judg- 
ment, to  wit,  the  plalnticr  in  error,  is  before  the 
court  The  petition  In  error  will  be  dismissed. 
All  tbe  Judges  concurring. 


(SKaaApp.  M) 
STATE  y.  EATON. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, E.  D.    July  16,  1897.) 
CRiMiJiAi.  Law— Appcal— Motion  to  Cobrbct 

RSCOKD— RCBEAKISe. 

1.  A  motion  to  correct  the  record  of  a  case 
brought  to  this  court  on  appeal  will  not  be  con- 
sidered after  the  case  has  been  submitted  on 
the  record  to  this  court,  and  the  jadgment  of  the 
court  below  affirmed,  unl38s  a  motion  for  a  re- 
hearing is  allowed  upon  proper  application  and 
grounds  therefor. 

2.  An  application  fot  a  rehearing  of  a  cause 
will  not  be  granted  unless  it  clearly  appears 
that  some  question  decisiye  of  the  case,  and 
duly  submitted  by  counsel,  has  been  overlooked 
by  the  court,  or  that  the  decision  is  in  conflict 
with  an  express  statjte  or  controlling  decision, 
to  which  the  attention  of  the  court  was  not  called, 
or  which  has  been  overlooked  by  the  court. 

(Syllabus  by  the  Courui 

On  rehearing.  For  f  orm^  report,  see  47  Pac. 
317. 

McGrew,  Watson  &  Watson,  for  piahitiff  in 
error.    S.  O.  Miller  and  Jo.  0.  Boyle,  for  tbe 

State. 

WELLS,  J.  This  was  a  criminal  actim, 
prosecuted  by  the  state  of  Kansas  agahist  the 
defendant,  charging  him  with  certain  violations 
of  the  so-called  "Prohibitory  Liquor  Law." 
llie  defendant  was  convicted  In  tbe  court  of 
common  pleas  of  Wyandotte  cotmty,  from 
which  an  appeal  was  taken  to  this  coiut,  and 
by  this  court,  on  December  29,  1896,  the  Judg- 
ment of  tbe  court  below  was  affirmed.  See  47 
Pac.  317.  The  case  Is  now  upon  tbe  docket 
upon  a  motion  for  r^earing  and  a  motion  to 
correct  tbe  record.  We  presume  that  It  will 
be  conceded  that,  tmless  a  new  trial  should  be 
granted,  no  consideration  of  the  motion  to 
amend  tbe  record  should  be  had.  It  may  be 
that  exceptional  cases  will  arise  hi  which  It 
would  be  proper  to  allow  the  appellant  to 
amend  bis  record  after  the  case  has  been  de- 
cided against  hhn,  upon  tbe  case  as  originally 
filed,  but  in  the  Interest  of  Justice  and  the  dis- 
patch of  tbe  business  of  tbe  court  this  cannot 
be  allowed  as  a  rule.    In  other  words,  an  ap- 
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pelUmt  la  expected  io  embody  in  hla  record  ail 
that  is  necesaaiy  to  luive  there  wlien  he  brings 
a  case  to  this  court,  and  it  by  accident,  ml»- 
ialie,  or  inadvertence  he  omits  anything  neces- 
sary, he  must  make  the  discovery  and  aslc  the 
relief  before  the  final  decision  is  rendered,  or 
he  is  too  late. 

This  leaves  only  the  motion  for  a  rehearing 
to  consider.  Knle  13  of  this  court  reads  as 
follows  (41  Pac.  r.):  "An  application  for  a  re- 
hearing  at  any  canse  shall  be  by  petition,  sign- 
ed by  counsel,  particularly  setting  forth  the 
grounds  thereof,  and  showing  either  that  some 
question  decisive  of  the  case  and  duly  submit- 
ted by  comwel  has  been  overloolced  by  the 
eonrt,  or  that  the  decision  is  in  conflict  with 
an  ecpress  statute  or  controlling  decision  to 
which  the  attention  of  the  court  was  not  called 
either  in  the  brief  or  oml  argument,  or  which 
has  l>een  overloolced  by  the  court;  and  the 
qnesti<«,  statute  or  decision  so  overlooiced 
most  be  distinctly  and  particularly  set  forth  in 
the  petition.  Such  petition  must  be  filed  with- 
in twenty  days  from  the  date  of  the  deciaioa, 
and  a  copy  thereof  must  be  served  on  the  op- 
posite party.  No  argument  or  brief  will  tie  al- 
lowed on  the  petition,  bat  if  the  application  is 
granted,  the  case  will  be  assigned  for  rehear- 
ing, and  such  time  given  for  argument  or  brief 
as  tiie  court  may  allow."  In  this  case  there 
was  no  attempt  to  conform  to  this  rule.  The 
paper  filed  was  styled  a  motion  histead  of  a  pe- 
tition. Perhaps  this  Is  not  material,  but  our  at- 
tention is  not  called  "distinctly  and  particu- 
larly" to  any  ''question  decisive  of  the  case,  and 
dtily  submitted  by  counsel,"  that  has  been 
"overlooked  by  the  court,"  nor  to  any  "stat- 
ute or  controlling  decision"  in  conflict  with 
the  decision  herein  "to  which  the  attentiMi  of 
the  cotirt  was  not  called  either  in  the  brief  or 
meii  argnmoit,  or  which  has  been  overlooked 
by  the  court"  In  Justice  to  the  public  and  liti- 
gants, the  time  of  this  court  cannot  be  taken 
up  by  the  review  at  matters  already  consider- 
ed and  decided,  and,  it  the  kMlug  party  thinks 
that  any  particular  point  or  authority  decisive 
of  the  case  in  his  favor  lias  been  overlooked,  he 
must  call  our  attention  "distinctly  and  particu- 
lariy"  to  the  point  or  authority  that  he  thlnlu 
did  not  receive  the  proper  attention.  It  has 
not  been  customary  to  write  opinions  in  ttiis 
claas  of  cases,  but  to  informally  sustain  or  re- 
fuse the  application;  but  it  seems  to  us.  In 
view  of  the  recent  frequency  of  such,  that  the 
attention  of  the  bar  should  be  specifically  call- 
ed to  the  matters  herein  considered.  Both  of 
the  motions  will  be  denied.  All  the  Judges 
concurring. 

(6  KUL  App.  O)) 

BRENNEKK  et  al.  v.  DUIGENAN. 

(Court  of  Appeals  of  Kansas,  Nortbern  Depart- 
ment. C.  D.    July  20,  1S97.) 

(jtARNISHMKlIT— MOKTOAOB   OH    HuMBSTBAD  —  JuS- 
TICB8  or  THS  PbaCI. 

.      1.  The  proceeds  of  a  mortgiige  given  upon  a 
homestead  are  not  subject  to  icxraUomcnt  for  tile 


myment  of  an  ordinary  Jddgmeiit  iB^Medness, 
The  hosband  and  wife  iuive  a  right  to  sell  or 
mortgage  the  homestead,  and  the  money  derived 
from  such  sale  or  mort|;age  is  exempt. 

2.  The  provisions  of  chapter  161,  Laws  1889, 
are  applicable  only  to  procedure  in  the  district 
court.  The  first  aectioD  of  the  act  reads:  "Sec> 
tion  1.  Any  creditor  shall  be  entitled  to  proceed 
by  garnishment  in  the  district  court  of  the  proper 
ooonty  against  any  person.    *    *    *" 

(SyUabuB  by  the  Court.) 

Error  from  district  court,  Marshall  coim^; 
R.  B.  Spilman,  Judge. 

Action  by  M.  J.  Dtdgenan  agahist  Henry 
Brenueke  and  Theo.  H.  Polack.  On  appeal 
from  the  Justice  there  was  a  Judgment  for 
plaintiff,  and  defendants  bring  error.  Af- 
firmed. 

Theo.  H.  Polack  and  W.  S.  Glass,  for  philn- 
tlffs  in  error.  Mann  &,  Bedmond,  for  defend- 
nnt  In  error. 

McBLROY,  J.  This  was  an  action  originally 
commenced  by  M.  J.  Duigenan,  as  plaintiff, 
against  Henry  Brenneke  and  Theo.  H.  Polack 
lu  Justice  court  The  case  was  afterwards  ap- 
pealed, and  tried  in  the  district  court  of  Mar- 
shall county.  At  the  trial  of  the  case  in  the 
district  court,  Duigenan  recovered  a  Judgment 
against  defendants  for  $131.60  and  costs,  and 
defendants  filed  motion  for  new  trial,  and  bring 
the  case  to  this  court  for  review. 

A.  C.  Hoist  and  wife  executed  a  mortgage  to 
Henry  Brenneke  for  9400  on  their  SO-acre  tract 
of  land,  which  was  used  and  occupied  as  the 
homestead  of  the  mortgagors.  The  mortgagee 
at  the  time  of  the  execution  of  the  mortgage 
paid  Hoist  a  portion  of  the  money,  and  gave 
him  dueblUs  for  the  remainder,  $130,  as  fol- 
lows: 

"Marysvllle,  1-5-1894.  Seven  days  after 
ds'te  I  promise  to  pay  to  C.  A.  Hoist  one  hun- 
dred dollars  ($100).  Henry  Brenneke.  Theo. 
H.  Polack." 

"Marysvllle  1-6-1894.  Thhly  days  after 
date  I  promise  to  pay  to  C.  A  Hoist  thirty 
dollars  ($30).  Henry  Brenneke.  Theo.  H.  Po- 
Uick." 

A  few  days  after  the  execution  of  the  dne- 
biils  they  were  each  assigned  to  M.  J.  Duige- 
nan, as  follows:  "I  hereby  assign  tbe  within 
to  M.  J.  Duigenan.  C.  A.  Hoist"  Prior  to  the 
assignment  of  the  duebills  the  Hanover  State 
Bank  brought  Its  action  against  C.  A.  Hoist  In 
Justice  court,  and  procured  service  of  gar- 
nishee proceedings  upon  Brenneke  and  Po- 
lack. The  answer  filed  by  Brenneke  disclos- 
ed that  M.  J.  Duigenan  had  an  interest  hi  the 
duebills,  but  did  not  disclose  the  fact  that  the 
duebills  were  given  as  a  part  of  the'  considera- 
tion for  a  mortgage  uixin  the  home  of  the  debt- 
or, Hoist  Thereupon  notice  was  Issued  and 
served  on  Duigenan  under  the  provisions  ol 
chapter  161,  Laws  1889.  Hoist  failed  to  make 
any  appearance  In  auy  of  the  proceedings  had 
in  the  case.  Duigenan  appeared  In  court  and 
agreed  to  a  continuance  of  the  case.  This  was 
the  only  appearance  made  by  him  in  the  pn^ 
ceedings  of  garnishment     In  tills  proceeding. 
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of  garnishment.  Judgment  was  rendered  for 
the  payment  of  the  duebiUa  Into  court  for  the 
nse  of  the  Judgment  creditor.  Tlie  plaintiff  In 
error  offers  this  judgment  as  a  defense  to  the 
action  of  Duigenan.  This  judgement  cannot 
defeat  the  action  of  defendant  In  error.  There 
are  two  questions  discussed  in  the  brief  of 
plaintiff  in  error: 

1.  "Are  the  proceeds  of  the  mortgage  given 
subject  to  garnishment  for  the  payment  of  an 
ordinary  Judgment  Indebtedness?"  The  liome- 
stead  was  exempt,  and  Hoist  and  wife  had  a 
right  to  sell  the  homestead  or  mortgage  the 
same,  and  the  money  derived  from  such  sale 
or  mortgage  would  be  exempt  Tlils  fund  was 
excnupt.  It  was  not  subject  to  garnishment 
The  mortgagors  had  a  right  to  mortgage  their 
home,  and  use  the  money  in  any  manner  that 
they  saw  it,  and  this  fund  was  not  subject  to 
the  garnishment  proceedings. 

2.  "Are  the  provisions  of  chapter  151,  Laws 
1889,  applicable  to  proceedings  In  Justice 
court?"  We  are  of  the  opinion  that  it  was  the 
intention  of  the  legislature  that  the  provisions 
of  such  chapter  should  be  applicable  to  pro- 
cedure In  the  district  com^  only.  The  first  sec- 
tion of  the  act  reads:  "Section  1.  Any  creditor 
shall  be  entitled  to  proceed  by  garnishment  In 
the  district  court  of  the  proper  county  against 
any  person.  •  •  •"  It  was  evidently  the  in- 
tention of  the  legislature  that  tills  chapter 
should  be  confined  in  Its  operation  to  procedure 
in  the  district  court.  Tliere  is  nothins  hi  the 
act  itself  Inconsistent  with  the  declarations  of 
the  legl-ilature.  The  Judgment  of  the  trial 
court  will  be  affirmed.  All  the  Judges  concur- 
ring. 


(«  Kan.App.  219) 

CLOUD  COUNTY  BANK  OF  CONCORDIA 
T.  GERMAN  INS.  CO.  OP  FREE- 
PORT,  ILL. 

(Conrt  of  Appeals  of  Kansas,  Northern  De- 
partment, C.  D.    July  20,  1887.) 

DiKECTiNo    Verdict — IssuRANrE— Terms    of 
Policy— Otueb  Insurance. 

1.  In  an  action  upon  a  fire  iosurance  policy, 
wliere  it  appears  that  the  insured  has  by  his  own 
act  forfeited  his  richt  to  recover  under  the  pol- 
icy according  to  its  very  terms,  and  no  waiver 
being  pleaded  or  shown,  it  is  not  error  for  the 
court  to  instruct  the  jury  to  return  a  verdict 
for  the  defendant 

2.  Additional  insurance  taken  out  upon  the 
property  covered  by  such  pohcy  in  the  name  of 
the  owner  thereof,  with  an  indorsement  that  the 
loss,  if  any  shall  occur,  shall  be  payable  to  a 
mortgagee  named  therein  as  his  interest  may 
appear,  is  not  an  insurance  of  the  mortgage  in- 
terest owner,  but  is  an  insurance  of  the  proper- 
ty for  the  benefit  of  the  owner,  and,  if  taken  out 
without  notice  or  consent,  is  a  violation  of  the 
condition  in  the  prior  policy,  avoiding  it  in  case 
the  owner  shall  take  out  additional  insurance 
without  the  liuowledge  or  consent  of  the  com- 
pany. 

(Syllabus  by  the  Conrt) 

Error  from  district  court,  Cloud  county ;  P. 
W.  Sturges,  Judge. 

Action  by  the  Cloud  County  Banli  of  Concor- 
dia against  the  German  Insurance  Company 


of  Freeport  111.   Judgment  for  defendant,  and 
plaintiff  brings  error.   Affirmed. 

Kennett  &  Peck,  for  plaintiff  In  error.  G. 
W.  Bamett,  I.  A.  Rlgby,  and  C.  &  Botsford, 
for  defendant  In  error. 

MAHAN,  P.  3.  This  Is  an  action  upon  a 
policy  of  $1,500,  upon  a  livery  barn  and  con- 
tents. The  defendant  answered  in  avoidance 
of  its  liability  on  the  p<rfiey— First  the  exist- 
ence of  a  mortgage  on  the  bam  at  the  time  the 
policy  was  issued,  and  not  indorsed  on  or  ex- 
pressed In  the  policy,  without  the  knowledge 
or  consent  of  the  defendant  or  ita  agent;  sec- 
ond, that  the  plaintiff  in  error  permitted  fore- 
closure proceedings  upon  the  property,  with- 
out the  defendant's  knowledge  or  consent; 
and,  third,  that  the  plaintiff  in  error  took  out 
additional  insurance  upon  all  the  property, 
without  the  defendant's  knowledge  and  con- 
sent not  permitted  by  the  policy,  and  In  vio- 
lation  of  its  terms.  The  provision  of  the  pol- 
icy to  which  the  first  defense  is  applicable  is 
as  follows:  "If  the  property  above  described 
Is  incuml)ered  in  any  manner.  It  must  be  so 
represented  to  this  company  and  expressed  in 
this  policy  In  writing;  otherwise,  this  insur- 
ance contract  shall  be  void  and  of  no  effect." 
The  clause  in  the  policy  to  which  the  second 
defense  is  addressed  is  as  follows:  "If  ttaei 
property  hereby  insured  lie  levied  upon  or 
taken  into  possession  or  custody,  under  any 
legal  process,  or  if  the  title  or  possession  be 
disputed  in  any  proceedings  at  law  or  equity, 
or  if  the  property  be  advertised  for  sale  under 
a  deed  of  trust  or  mortgage,  or  if  a  suit  !» 
commenced  to  foreclose  a  mortgage  on  the 
property  insured,  this  policy  shall  at  once 
cease  to  be  binding  upon  this  company."  The 
provision  of  the  policy  to  which  the  third 
defense  is  addressed  is  as  follows:  "The  con-' 
sent  of  this  company  to  all  additional  insur- 
ance contracts  relating  to  the  property  herela 
specified  as  insured  must  be  obtained,  and  in- 
dorsed on  this  policy,  or  this  policy  will  be 
void  and  of  no  effect,  whether  such  additional 
insurance  contracts  shall  be  valid  or  not  and 
whether  such  other  companies  shall  be  solvent 
or  not"  A  copy  of  the  policy  was  attached  to 
the  plaintiff's  petition,  and  made  a  part  there- 
of.  The  plaintiff  introduced  his  evidence, 
showing  the  loss  and  the  amount  thereof  or 
value  of  the  property,  and  rested.  It  devel- 
oped during  the  examination  of  the  plaintiff 
in  error  upon  his  case  that  at  the  time  the 
policy  was  Issued,  the  property  was  mort- 
gaged to  the  plaintiff  for  the  som  of  $5,000 
and  accmed  Interest  The  defendant  offered 
evidence  in  support  of  its  several  defenses, 
and,  at  the  conclusion  of  the  evidence,  the 
conrt  instructed  the  Jury  to  return  a  verdict 
for  the  defendant  The  only  assignment  of 
error  is  this  action  of  the  court  in  giving  to 
the  Jury  a  binding  charge  to  return  a  verdict 
for  the  defendant  Was  there  anything  in  the 
case  developed  by  the  evidence  to  submit  to 
the  Jury?    Or  could  a  verdict  for  the  plain- 


Digitized  by 


Google 


Kan.) 


CLOUD  COUZTTY  BANK  t.  OEBMAK  INS.  Ca 


689 


tta  kare  baes  rastalned  upon  tbt  CTidenca 
contained  In  the  record'/ 

Upon  the  firat  defense  there  was  evidence 
tendinc  to  show  that  the  company,  ttaroogb  Ita 
general  agent,  who  issued  tho  policy,  Icnew 
of  the  existence  of  the  mortgage  at  the  time 
the  contract  was  nude  and  dellveied.  It  ia 
troe,  the  agent  denied  all  knowledge  of  the 
existence  of  the  mortgage,  but  It  was  a  ques- 
tion to  go  to  the  Jnry;  and  upon  this  defenst 
the  case  should  have  gone  to  the  Jury  to  de- 
termine whether  or  not,  at  the  time  the  con- 
tract was  made,  the  insurance  company, 
through  its  agent,  had  knowledge  of  the  In- 
cumbrance, the  existence  of  which  is  pleaded 
to  avoid  the  policy,  and  particularly  If  that 
Itad  been  the  only  defense. 

Upon  the  second  defense— tIb.  that  the  in- 
sured permitted  the  mortgage  upon  the  prop- 
erty to  be  foreclosed,  that  is,  a  Judgment  of 
foreclosure  entered,  with  an  order  of  sale,  and 
a  subsequent  advertisement  for  sale,  which 
was,  however,  suspended  before  the  loss,  and 
further  time  given  to  the  insured  thereon— 
there  was  sufficient  evidence  to  go  to  the  Jury, 
to  the  effect  that  the  defendant  company  bad 
waived  its  right  to  claim  of  forfeiture  upon 
this  ground  by  having  knowledge  of  the  fact 
brought  to  It,  without  any  effort  on  Its  part 
to  cancel  the  policy,  but,  on  the  contrary,  per- 
mitting the  plaintiff  to  go  on,  on  the  theory 
that  It  was  Indemnified  by  the  policy.  Upon 
this  defense  the  case  should  have  been  sub- 
mitted to  the  Jury,  to  determine  the  fact  as  to 
whether  there  was  a  waiver  upon  the  part  of  the 
company  of  this  ground  of  forfeiture,  if  there 
were  no  other  reasons  to  avoid  the  contract 

Upon  the  third  defense,  the  evidence  showed 
that  the  insured  and  the  plaintiff,  to  whom 
the  cause  of  action  was  assigned,  after  the 
loss,  procured  two  other  policies,  in  the  sum 
of  $1,000  each,  to  be  taken  out  in  favor  of  the 
insured  upon  the  property.  Under  the  pro- 
vision of  the  policy  above  recited,  this  would 
avoid  the  policy,  unless  notice  thereof  was 
given  to  the  company  or  to  Its  agent,  or  un- 
less, by  the  terms  of  the  policy,  the  Insnred 
was  permitted  to  take  out  other  Insurance. 
There  Is  an  entire  absence  of  any  evidence 
that  this  additional  insurance  was  noticed  to 
the  defendant  company.  Indeed,  it  Is  not 
claimed  that  any  such  notice  was  given  to  it 
The  plaintiff  relies— First,  upon  the  clause  in 
the  policy  permitting  concurrent  Insurance; 
and,  second,  that  the  subsequent  policies  were 
not  policies  to  the  Insured  upon  the  property, 
but  policies  to  the  mortgagee  upon  the  mort- 
gagee's Interest.  The  policies  were  introduced 
in  evidence,  and  upon  their  face  they  insure 
the  owner  of  the  property  to  whom  the  policy 
In  suit  was  issued.  There  is  a  clause  Inserted 
In  the  body  of  the  policies  to  the  effect  that 
in  case  of  loss,  if  any  should  occur,  the  in- 
demnity should  be  paid  to  the  mortgagee,  as 
Its  interest  might  appear.  But  this  Is  an  In- 
furrmce,  not  of  the  mortgagee's  interest,  but 
49  F.- 


of  the  pn^ierty  Haelf,  and  would  not  entitle 
the  Insurance  company  to  subrogation  to  tbe 
rights  of  the  mortgagee  under  the  mortgage 
1b  caae  of  loM  and  payment  by  the  company, 
but  would  authorise,  by  the  terms  of  the  pol- 
icy, a  recovery  of  the  loss  by  the  owner  In 
case  he  showed  that  the  mortgage  waa  satla- 
fled  or  the  rights  of  the  mortgagee  to  tbe  funds 
released.  So  that  the  additional  Insurance  Is, 
In  fact,  to  the  Insured,  under  the  iKdl<7  la 
controversy. 

There  is  some  contention  between  counsel 
as  to  what.  In  fact,  constitutes  the  clause  in 
the  policy  In  suit  permitting  additional  insur- 
ance. After  that  written  part  of  the  policy 
designating  tbe  amount  of  insurance  and  the 
property  upon  which  it  is  given,  there  is  this 
clause:  "Twelve  hundred  and  fifty  dollars  on 
bam,  and  two  hundred  and  fifty  dollars  <m 
feed.  Concurrent  insurance  permitted."  Now, 
It  appears  from  the  record  that,  at  the  time 
this  policy  was  Issued  by  tbe  defendant  com- 
pany, another  policy  in  another  company  was 
Issued  by  the  same  agent  to  tbe  insured  for 
the  amounts  specified  in  this  permit,  upon  the 
property  therein  specified.  It  la  contended  by 
the  plaintiff  in  error  that  the  permission  for 
additional  Insurance  was  without  limit.  Up- 
on tbe  other  side  It  is  contended  that  the  per- 
mit referred  to  the  $1,250  on  the  bam,  and 
the  $250  on  tbe  feed;  and  it  is  contended  by 
counsel  for  the  defendant  In  error  that  tbe  pe- 
riod appearing  after  the  word  "feed"  was  in- 
serted by  the  stenographer,  and  does  not  ap- 
pear in  the  original  policy.  However  this 
may  be  we  cannot  determine,  nor  would  it 
make  any  difference.  It  was  before  the  trial 
I  court,  and  that  court  must  have  determined 
from  an  infection  of  the  policy  that  the  i)er- 
mit  was  limited  to  the  $1,500  expressed  in  the 
entire  clause,  and  this  is  the  correct  interpre- 
tation thereof.  Tbe  action  of  the  court  in  in- 
stractlng  tbe  Jury  to  find  for  the  defendant 
can  be  sustained  upon  no  other  ground;  and 
assuming  that  the  permit  was  limited  to  the 
$1,500,  as  expressed  in  tbe  entire  clause,  the 
action  of  the  court  in  instructing  the  Jury  to 
find  for  tbe  defendant  can  be  sustained,  and 
ought  to  be  sustained  upon  tbe  third  defense. 
By  tbe  very  terms  of  the  policy,  the  insured 
agreed,  and  his  assignee  is  bound  by  the  agree- 
ment, to  give  notice  to  the  defendant  com- 
pany of  any  additional  Insurance,  and  obtain 
its  consent  thereto.  There  is  no  claim  of  no- 
tice, as  above  stated,  and  there  is  no  evidence 
of  any  fact  that  would  amount  to  a  waiver  of 
that  condition.  It  is  expressly  provided  'Jiat 
a  failure  to  so  give  notice,  and  obtain  the  con- 
sent of  the  defendant  company,  should  work 
a  forfeiture  of  this  policy.  Upon  this  third 
defense,  had  the  case  been  submitted  to  the 
Jury  by  the  trial  court,  and  a  verdict  returned 
for  the  plaintiff,  it  would  have  been  the  duty 
of  the  trial  court  to  have  set  it  aside,  upon 
the  ground  that  there  was  no  evidence  to  sua- 
talniC 
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It  Is  further  contended  by  counsd  for  plain- 
tiff in  error  that,  although  the  court  might 
have  been  Jnat  tiled  in  directing  a  verdict  so  far 
as  I0H8  by  the  burning  of  the  bam  waa  con* 
cemed,  yet  that  it  was  error  for  the  court  to 
instruct  the  jury  to  return  a  verdict  for  the 
defendant  aa  to  the  personal  property  in  the 
bam.  This  contention  cannot  be  sustained, 
for  the  reason  that  the  additional  Insurance 
talcen  out  by  the  insured  covered  the  personal 
property,  as  well  as  the  bam  Itself.  Judg- 
nient  attirmed.     All  of  the  Judges  concurring. 


(6  Kan.  App.  S31) 

COMSTOCK-C.VSTI.E   STO\T!:   CO   v. 
GALL.4XD.     (No.  140.) 
(Court  of  Apiieals  of  Kausax.  Southern  Depart- 
ment. W.  D.     July  29,  185)7.) 

Trial— Absence  of  Pi,&iNTirr— Dibmissai,  or 
Action. 
Where   an    action    is   commenced    ui)on   a 
promissory  note,  an  ausn-er  tiled,  stating  a  good 
defcDHe.  to  which  the  plaintiff  files  a  reply,  and 
tliereafter  fails  to  appear  un  the  trial,  it  is  not 
I'lTor  for  the  trial  court  to  permit  the  defendant 
to  proceed  to  trial  upou  the  iKsnes  joined. 
(Syllabus  by   the   Court.) 

Eri-or  from  district  court,  Ford  county;  A.  J. 
Abbott,  Judge. 

Action  by  the  Comstock-Castie  Stove  Com- 
V&ny  against  S.  Ualland.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

D.  B.  Vansyckel,  for  plaintiff  in  ei-ror.  Sut- 
lon  &  McftaiTj'.  for  defendant  In  error. 

SCHOOXOVEU.  J.  The  plaintiff  in  error 
commenced  this  action  agahist  defendant  in  er- 
ror to  recover  $072.89,  tlie  ammmt  due  on  four 
promls.«ory  notes.  The  defendant's  answer  con- 
tained: First,  a  plea  of  iMiyment;  second,  a 
claim  of  surely  and  an  avoidance;  thlnl,  a  gen- 
einl  denial.  The  plaintiff  denied  the  first,  and 
demurred  to  the  second,  cause  of  defense.  Tlie 
demurrer  was  overruled,  and  plaintiff  replied. 
On  the  issues  the  ca.se  was  tried  by  the  court 
without  a  jury,  and  Judgment  rendered  for  the 
defendant  for  costs.  Tlie  plaintiff  brings  the 
case  here  for  review. 

The  contention  is  over  the  second  cause  of 
defense,  which  is  as  follows:  "For  the  second 
cau.se  of  defense  against  plalntifTs  petition  tlils 
defendant  says  that  the  defendants  James 
I^angton  and  I.  A.  l.'tterbacic  were  the  prin- 
cipals in  tlic  making  of  said  notes,  and  this  de- 
fendant was  simply  surety  thereon;  that  after 
the  execution  of  the  same,  and  on  the  l(>th  day 
of  August,  18.S8.  tlie  defendants  James  I.angton 
and  1.  A.  Cttevback.  having  faile<l  In  bustne-ss, 
executed  and  delivered  to  this  defendant  and 
Gi-o.  B.  Cox  and  W.  G.  Sherlock  a  chattel  mort- 
gage to  secure  the  payment  to  this  defendant 
and  said  Cox  and  said  Slierlock  of  certain  .sums 
of  money  by  .said  I'tterlwick  and  Langton  ow- 
ing to  this  defendant  and  .said  Cox  and  said 
Sherlock,  and  to  secure  the  payment  to  this 
defendant  for  the  use  and  lieneflt  of  this  plain- 
tiff the  note  sued  on  in  this  action,  upon  a  large 


•monnt  of  peratmal  property  ransistlng  of  the 
general  hardware,  implements,  and  other  mer- 
chandise in  Dodge  City,  Kansas,  of  the  value 
of  $17,000,  which  sum  was  largely  in  excess  oi 
all  the  Indebtedneas  secured  by  said  chattel 
mortgage;  that  soon  after  the  ezecuUan  and 
delivery  of  said  chattel  mortgage  this  defend- 
ant, said  Cox,  and  said  Sherlock  took  posses- 
sion of  said  personal  property,  and  by  an 
agreement  properly  entered  into  by  and  be- 
tween this  defendant,  said  Cox,  and  said  Sher- 
lock, the  said  Cox  was  constituted  the  agent 
of  all  the  mortgagees  named  in  said  chattel 
mortgage,  to  hold,  sell,  and  dispose  of  said  per- 
sonal property  for  cash,  and  to  apply  the  pro- 
ceeds of  the  sale  thereof  In  payment  of  the  in- 
debtedness secured  by  said  chattel  mortgage  as 
aforesaid;  that  soon  thereafter  this  defendant 
Informed  this  plaintiff  fully  (rf  the  execution 
and  delivery  of  said  chattel  mortgage,  and  the 
appointment  of  said  Cox  as  the  agent  of  the 
mortgagees  for  the  purjiose  aforesaid,  and  that 
this  defendant  had  instructed  said  Cox,  as  said 
agent,  to  pay  the  notes  sued  on  in  this  action 
out  of  the  iiroc-eeds  of  such  sales  at  as  early  a 
date  as  practical,  and  that  this  defendant  au- 
thorized this  plaintiff  to  consider  said  Cox  as 
the  agent  of  this  plaintiff  for  the  purpose  of 
collecting  the  amount  of  the  notes  sned  <m  in 
this  action  from  the  proceeds  of  the  sales  of 
said  personal  property,  and  the  payment  of  the 
.■same  direct  to  this  plaintiff;  that  thereafter 
this  plaintiff  treated  said  Cox  as  Its  agent  In 
the  collection  of  the  amount  of  said  notes 
from  the  sales  of  said  personal  property,  and 
the  pajnnent  of  the  same  to  it,  and  this  plain- 
tiff thereby  became  subrogated  to  all  the  rights 
of  this  defendant  under  and  by  virtue  of  said 
chattel  mortgage,  so '  far  as  the  collection  of 
the  notes  sued  on  in  this  action  were  concern- 
ed, and  the  jiayment  to  it  of  the  money  so  col- 
lected, and  this  defendant  was  thereby  relieved 
from  all  liability  on  said  notes,  if  the  money 
for  the  payment  of  the  same  was  so  collected 
thereafter  from  the  proceeds  of  the  sales  of 
said  personal  projierty  by  said  Cox,  acting  as 
aforesaid  as  the  agent  of  this  plaintiff  by  rea- 
.son  of  the  arrangement  entered  into  by  and 
iM'tween  this  defendant  and  this  plaintiff  con- 
cemhig  said  agency  as  aforesaid;  that  there- 
after said  Cox,  acting  as  the  agent  of  thi.s 
plaintiff  in  the  manner  aforesaid,  collected  the 
amount  due  uiwn  the  notes  sued  on  in  this  ac- 
tion from  the  pro<-eeds  of  sales  of  said  prop- 
erty, and  whetlier  said  Cox  ever  paid  the  same 
to  this  plaintiff  or  not  Is  a  matter  unknown  to 
this  defendant,  and  for  which  he  Is  no  way 
llalile.  This  defendant  therefore  alleges  the 
fact  to  lie  tliat  said  Cox,  acting  as  the  agent  of 
this  plaintiff  as  aforesaid,  did  collect  for  this 
plaintiff  the  amount  due  upon  said  notes,  from 
the  proceetls  of  the  sales  of  said  personal  prop- 
erty, under  and  by  virtue  of  said  chattel 
mortgage,  and  under  and  by  virtue  of  the  ar- 
rangement eoncerntag  the  agency  of  said  Cox 
enteretl  into  by  and  between  this  defendant  and 
this  plaintiff."  A  demurrer  to  this  defense  was 
overruled.     Thereupon  the  plaintiff  filed  the 
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rollowlng  icplr,  which  was  not  rerlfled; 
■•OomeB  now  the  plaintdff,  and,  for  reply  to  the 
second  connt  of  defendant  S.  Oalland's  answer, 
says  that  he  denies  each  and  every,  all  and 
slngnlar,  the  material  allegations  In  said  seo' 
ond  count  contained  that  are  Inconsistent  with 
the  allegations  of  plalnturs  petition." 

A  cause  tit  defense  la  stated  in  the  answer, 
and  no  error  was  committed  In  orerruling  the 
demnrrer.  There  is  also  a  sufficient  allegation 
tA  appointment  or  authority,  which  mnst  be 
taken  aa  true  nnleaa  a  denial  of  the  same  be 
Terlfled  by  affldavlt  of  the  party,  his  agent  or 
attorney.  On  the  Issues  so  settled  the  case 
was  tried  by  the  court  without  a  Jury.  The 
evidence  Introduced  is  not  brought  to  this 
court,  but  plalntltr  Insiats  that  the  court  had 
no  aothortty  to  try  the  case  in  the  abaence  of 
the  plaintiff  or  his  attorney.  The  plaintiff 
neglecting  to  bring  on  the  trial  as  limitM  by 
the  oonrse  of  practice,  the  court  conld  only 
dismiss  the  case.  We  cannot  agree  with  coun- 
sel for  plaintiff  In  error.  This  action  was 
commenced  to  recover  upon  four  promissory 
notes.  In  the  absence  of  defendant,  judgment 
could  have  been  talcen  against  him  without  fur- 
ther proof  on  the  part  of  the  plaintiff.  From 
the  nature  of  the  answer.  It  Is  clear  that  evi- 
dence other  than  of  the  defendant  would  be 
necessary  to  estafblish  his  defense.  Can  It  be 
said  that  in  an  action  to  recover  upon  a  note, 
where  an  answer  to  flied,  a  defense  stated,  and 
therenpon  plaintiff  rejdles,  the  trial  court  Is 
required,  in  the  absence  of  the  plaintiff  on  the 
trial,  to  dismiss  the  case  over  the  objection  of 
defendant?  If  this  Is  the  practice,  a  plaintiff 
may  commence  his  case,  and  have  It  dismissed 
by  the  court  from  time  to  time  until  such  time 
aa  the  defendant  fails  to  appear,  or  his  evi- 
dence is  lost,  and  then  take  Judgment  Upon 
the  facts  as  they  appear  in  the  record,  there 
was  no  violation  of  section  4498,  a«i.  St  1889, 
which  provides  that  "an  action  may  be  dismiss, 
ed  by  the  court,  where  the  plaintiff  fails  to 
appear  on  the  trial."  The  cause  of  defense 
arises  oat  of  the  transaction  set  forth  In  the 
petition  as  the  foundation  of  plaintiff's  dalm. 
It  Is  connected  with  the  sobject  of  Hie  Kc- 
tlon,  existed  at  the  time  the  action  was  com- 
menced, and  sufficient  facts  are  set  forth  to 
eonstltnte  a  defense.  Evidence  was  Introdn- 
oed  at  the  trial,  toot  Is  not  befote  as.  No  enor 
was  committed,  m  tar  aa  tUs  court  Is  able  to 
review.  In  rendering  Judgment  for  defendant 
for  costs.  The  Jodgment  wUl  be  afflrmed.  All 
the  judges  concurring. 


M  KsD.  A.  m) 
DAT  V.  FIRST  NAT.  BANK  OF  OARDBN 
CITY.' 
(Oonrt  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment W.  D.     July  29.  1807J 

JUDSMBKI^-OOLUTSaAI.   ATTACK— FiNAI.  OHOIB 

1.  Where  a  Jostiee  of  the  peace  renders  a 
indgment  againit  the  defendant  and  makes 
aa  order  requiring  the  gamiiUiee  to  pay  certain 


money  Into  court,  such  Judgment  and  order  can- 
not be  attacked  by  the  judgment  debtor  in  a 
colUteral  proceeding,  although  the  property  la 
controvpray  may  be  exempt 

2.  "Where  a  motion  is  made  before  a  Jus- 
tice of  the  peace  to  vacate  and  discharge  pro- 
ceedings In  garnishment  after  final  Jadgment, 
and  said  motioo  la  oTerraied,  said  ruling  aj  the 
Justice  ife  a  final  order,  and  may  be  taken  ts 
the  district  court  on  error."  Cariyle  v.  Smith, 
86  Kan.  614,  14  Pac.  156. 

(Syllabns  by  the  Court) 

Error  from  district  cotirt,  Finney  county; 
A  J.  Abbott  Judge. 

Action  by  Simpson  W.  Day  against  the  First 
National  Bank  of  Garden  City.  Judpraent  for 
plaintiff  before  a  justice.  From  a  Judgment 
in  favor  of  defendant  in  the  district  coiut, 
plaintlfF  brings  error.     Affirmed. 

A  J.  Hoskinson,  for  plaintiff  In  error.  Mil- 
ton Brown  and  H.  F.  Mason,  for  defendant  In 
error. 

8CH00N0 VER,  3.  On  the  20th  day  of  Feb- 
mory,  lt»l.  Brown, .  Blerer  &  Cotteral  com- 
menced an. action  against  SlmpsMi  W.  Day 
before  I*  B.  Payne,  a  jostloe  of  the  peace,  to 
recover  the  sum  of  $280.66,  and  on  the  same 
day  oanaed  a  aammoas  In  garnishment  to  Issne 
to  and  against  the  First  NaUonal  Bank  tit 
Garden  City,  Kan.  The  garnishee  answered. 
A  trial  was  bad.  Judgment  for  pialntlflB, 
Brown,  Blerer  &  Ootteial,  for  $280.66k  with  In- 
terest and  costs,  and  an  order  issned  reqwlilng 
the  First  National  Bank,  the  garnishee,  to 
pay  the  amount  of  said  judgment  Into  court 
A  motion  for  a  new  trial  was  overruled;  also, 
a  motion  to  vacate  the  ordw  of  garnishment 
No  further  proceedings  were  had  before  Jus- 
tlce  Payn&  Afterwards,  on  the  16tb  day  of 
March,  1881,  Simpson  W.  Day  commenced  bis 
action  against  the  First  National  Bank  of 
Garden  City,  before  J.  P.  Zimmerman,  a  Jus- 
tice of  the  peace  in  Finney  county,  Kan.,  to 
recover  the  money  ordered  paid  into  court  by 
Justice  Payne  to  satisfy  the  judgment  of 
Brown,  Blerer  &  OotteraL  Judgment  was  ren- 
dered In  favor  of  plaintlfC,  Day.  The-  defend- 
ant  bank  filed  its  petition  in  error  in  the  dis. 
trict  court  The  case  was  tried,  and  Judg- 
ment rendered  for  the  defendant  bonk.  The 
plaintiff,  SimiMon  W,  Day,  brings  the  case 
here  for  review. 

The  judgment  rendered  by  Justice  Payne 
against  Simpson  W.  Day  in  favor  of  Brown, 
Blerer  &  Cotteral,  and  the  order  requiring  the 
First  National  Bank  to  pay  the  amount  of 
aald  jadgment  into  court,  stand  unchallenged, 
and  cannot  be  attacked  in  a  collateral  proceed, 
ing,  although  the  property  In  controversy  is 
exempt  The  motion  to  vacate  and  discharge 
the  proceedings  in  garnishment  before  Justice 
Payne  waa  made  after  final  Judgment  The 
order  of  court  overruling  the  motion  after 
Judgment  was  final,  and  could  liave  been  tak- 
en to  the  district  court  on  error.  The  judg. 
mcnt  of  the  district  court  will  be  affirmed. 
All  the  judges  concurring. 


i  Rdiearing  denied. 
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(6  Kan.App.  813) 

COMSTOCK-CASTLE  STOVE  00.  T. 
GALLAND. 

(Court  of  Appeals  of  Kansas,  Sonthem  Depart- 
ment, W.  D.     July  29.  18«7.) 
Vbw  Triai.— Nbwlt-Discovbred  Etidbnos— 

UlUOENCE. 

A  new  trial  will  not  be  granted  where  the* 
alleged  newly-discovered  eridcnce  was  in  the 
possession  of  the  party  applying  at  the  time, 
the  issues  were  made  up,  and  at  the  time  of 
trial.  It  must  oe  shown  that  the  existence  of 
such  evidence  came  to  the  knowledge  of  the 
party  applying  after  the  trial,  that  it  is  mate- 
rial, and  that  the  party  applying  has  been  dili- 
gent. It  must  further  appear  to  the  court 
that,  If  a  new  trial  should  be  granted,  a  differ- 
ent judgment  would  probably  be  rendered. 
(Syllabus   by  the  Court.) 

Err<M:  from  district  court,  Ford  county;  A. 

J.  Abbott,  Judge. 

Action  by  the  Comstock-Castle  Stove  Com- 
pany against  S.  Galland.  Judgment  for  de- 
fendant, and  plaintiff  brings  error.    Affirmed. 

Dmmons  &  Wells,  J.  M.  Kiiicpatrlck,  and  D. 
B.  Yansyckel,  for  plaintiff  in  eiTor.  Sutton  &, 
McGan7,  for  defendant  In  error. 

SCHOONOVER.  J.  On  the  4th  day  of  April, 
1883,  the  plaintiff  filed  Its  petition  la  the  court 
below  for  a  new  trial  In  case  No.  140,  same  ti- 
tle. Just  affirmed  by  this  court.  Several 
grounds  for  a  ne^w  trial  are  alleged,  all  of 
which  have  been  considered  in  case  Xo.  140, 
except  the  grounds  of  newly-discovered  evi- 
dence, and  that  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence. 

On  the  24th  day  of  June,  1891,  in  case  No. 
140,  the  defendant  filed  bis  answer,  alleging 
the  agency  and  authority  of  one  George  B. 
Oox  to  act  for  plaintiff.  To  this  answer  plain- 
tiff filed  a  demurrer,  which  was  overruled. 
Tniereaf ter  he  filed  a  reply,  which  was  not  ver- 
ified. Upon  the  theory  that  the  court  will  per- 
mit the  plaintiff  to  verify  its  reply  U  a  new 
trial  is  granted,  we  consider  the  newly-discov- 
ered evidence,  which  relates  to  the  agency  and 
authority  of  George  B.  Cox.  Plaintiff  now  con- 
tends that,  if  It  Is  permitted  to  have  a  new 
trial,  It  will  prove  by  newly-discovered  evi- 
dence "that  the  answer  filed  by  the  defendant, 
Galland,  was  false  and  untrue,  and  that  it  was 
well  known  to  be  false  and  untrue  at  the  time 
It  was  filed."  The  alleged  evidence  consists 
of  ceitain  letters  written  and  payments  made 
by  defendant  to  plaintiff  more  than  a  year  be- 
fore plaintiff  filed  its  reply.  This  evidence  was 
In  the  possession  of  plaintiff  at  the  time  its  re- 
ply was  filed,  and  has  been  ever  since;  so  can- 
not be  considered  as  newly  discovered.  Our  at- 
tention Is  called  to  certain  statements  of  coun- 
sel for  defendant  alleged  to  have  been  made 
long  after  the  trial.  These  statements  cannot 
be  construed  to  be  an  admission  of  defendant 
through  his  attorney.  A  new  trial  will  not 
be  granted  where  the  alleged  newly-discovered 
evidence  was  In  possession  of  the  party  ap- 
plying at  the  time  the  issues  were  made  up, 
and  at  the  time  of  trial.      It  muat  be  shown 


that  the  existence  of  such  evidence  came  to  the 
knowledge  of  the  party  applying  after  the 
trial,  that  it  is  material,  and  that  the  party 
applying  has  been  diligent.  It  must  appear  to 
the  court  that  if  a  new  trial  should  be  grant- 
ed, a  different  Judgment  would  probably  be 
rendered.  We  have  read  the  evidence  attach- 
ed to  plahitifTs  petition,  upon  which  the  judg- 
ment was  rendered,  and  cannot  say,  under  the 
pleadings,  that  the  court  erred  In  rendering 
Judgment  for  defendant  for  costs.  The  Judg- 
ment will  be  affirmed.  All  the  Judges  con- 
curring. 


(e  Kan.App.  UO) 
KANDT  V.  CHICAGO,  B.  I.  &  P.  RY.  CO. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    July  20.  1897.) 
Writ  of  Error— Taxation  op  Costs. 
A  controversy  over  the  taxation  of  costs 
alone  cannot  be  taken  to  this  court  by  proceed- 
ings in  error. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Dickinson  coun- 
ty; 0.  L.  Moore,  Judge. 

Action  by  William  Kandt  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railway  Com- 
pany. Judgment  for  plaintiff.  From  a  fur- 
ther Judgment  that  he  pay  the  costs,  he 
brings  error.    Dismissed. 

J.  H.  Mahan  and  0.  S.  Crawford,  for 
plaintiff  in  error.  Stambangh  &  Hurd,  for 
defendant  In  error. 

WELLS,  3.  This  action  was  originally 
brought  in  a  Justice's  court  by  the  plaintiff 
In  error  against  the  defendant  In  error  for 
iF205  damages,  attorney's  fee,  (20,  and  costs. 
The  defendant  filed  Its  offer  to  ccmfess  judg- 
ment for  $25,  and  costs  to  March  8, 
1895.  An  appeal  was  taken  from  the  Jus- 
tice to  the  district  court  of  Dickinson  coun- 
ty, where  an  amended  bill  of  particulars 
was  filed,  claiming  a  Judgment  tor  $205,  and 
for  reasonable  attorney's  fee  and  costs.  A 
general  denial  was  filed  by  the  defendant, 
and  the  case  tried  to  a  Jury  on  February 
11,  laos,  who  returned  a  verdict  for  the 
plaintiff  for  $2.50,  and  their  answers  to  spe- 
cial questions  of  fact  submitted  to  them  by 
the  court.  On  February  13,  1806,  plaintiff 
filed  his  motion  for  a  new  trial,  which  was 
beard  on  February  26,  1896,  overruled,  and 
excepted  to.  Thereupon  Judgment  was  ren- 
dered for  said  plaintiff  and  against  said  de- 
fendant for  $27.50,  and  costs  up  to  March 
8,  1895,  taxed  at  $5.20,  and  a  further  Judg- 
ment that  the  plaintiff  pay  the  costs  In  said 
case  since  March  8,  1895,  taxed  at  $232.15; 
to  which  last  ruling  and  Judgment  plaintiff 
excepted,  and  asked  and  was  allowed  60 
days  to  make  and  serve  a  case-made  for  the 
court  of  ai^eals.  What  appears  to  be  a 
Journal  entry  of  the  trial  and  subsequent 
proceedings  of  the  court  in  said  action,  from 
which  the  foregoing  recitals  are  taken,  ap- 
pears on  pages  23  to  27.  induslTe,  of  the 
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record,  followed  by  the  approval  of  the 
Jndge  and  the  file  mark  of  the  clerk  of  date 
February  13,  1886;  while  on  page  35  is  an- 
other recital  of  what  appears  to  be  the  same 
proceedings,  under  date  of  March  6th,  and 
reicrs  to  iMiges  23  to  27  of  the  case-made 
as  the  place  where  the  Judgment  rendered  is 
KPt  out.  We  shall  not  attempt  to  untangle 
this  uintter  of  dates,  as  we  do  not  think  it 
necessary.  The  case  Is  before  us  at  this 
time  only  on  a  motion  to  dismiss  the  pro- 
oeediugs  in  error.  And  as  we  think  this 
court  is  without  Jurisdiction  to  try  said  case, 
under  iKiragiaph  4U42,  Uen.  St.  1889,  we  shall 
<-onsi(]er  that  question  only.  The  only  az- 
ccption  saved  by  the  plaintiff  to  the  judg- 
ment below  was  as  to  that  part  against  him 
'jr  costs.  There  is  nothing  In  the  record 
from  which  either  of  the  13  grounds  of  error 
ailecetl  In  the  motion  for  a  new  trial  could 
be  reviewed.  A  controversy  over  the  tax- 
ation of  costs  alone  cannot  be  taken  to  this 
court  on  proceedings  In  error.  Railway  Co.' 
V.  Tawger,  52  Kan.  (591,  35  Pac.  814.  The 
motion  will  be  sustained,  and  the  action  in 
this  court  di&missed,  at  the  costs  of  the 
plaintiff  In  error. 

Mcelroy  J.,  concurs.  MAHAN,  P.  J., 
having  been  of  counsel,  not  sitting. 

(6  Kan.App.  240) 

SNYDER  T.  HAMM  et  aL 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    July  20,  1897.) 
Plradino  Patmsnt— Rbvieit  or  Evidkncb. 

1.  The  answer  in  ttiis  case  examined,  and  heU, 
that  such  answer  rnisos  the  issue  of  imyment. 
It  is  evident  the  defendant  intended  to  plead 
pajTuent.  The  court  tried  the  case  with  the  un- 
derstanding and  upon  the  theory  tiiat  the  answer 
misod  the  issue  of  payment  A  fair  construction 
of  the  statements  in  the  answer  justified  the 
court  in  saying  that  payment  was  pleaded. 

2.  The  findings  of  fact  examined,  and  htid, 
that  such  findings  are  supported  by  the  evidence^ 
and  were  sufflcieut  to  justify  tlie  court  in  ren- 
dering judgment  for  tlie  defendant  and  against 
the  plaintiff. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Jewell  county; 
Cyrus  Heren,  Judge. 

Action  by  J.  H.  Snyder  against  A.  H. 
Hamm  and  W.  S.  Canan.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.  Affirm- 
ed. 

T.  S.  Klrkpatrick  and  Ira.  F.  Hodson,  for 
plaintiff  in  error.  Geo.  H.  Bailey,  for  de- 
fendants in  error. 

Mci:r.ltt>Y,  J.  This  was  an  action  brought 
by  J.  H.  Snyder,  as  plaintiff,  in  the  district 
coiwt  of  Jewell  county,  against  A.  H.  Hamm, 
and  W.  S.  Canan,  receiver  of  Hulbert  Bros., 
as  defendants,  on  a  promissory  note  bearing 
date  of  May  12,  1891,  executed  and  deliver- 
ed by  A.  11.  Hamm  to  Hulbert  Bros,  for  the 
sum  of  .?1,1S0,  due  and  payable  six  months 
after  date,  and  payable  to  Hulbert  Bros,  or 


order.  This  note  was  sold  and  delivered 
without  hidorsement  by  Hulbert  Bros,  to  the 
plaintiff  In  error  before  maturity.  Hulbert 
Bros,  were  bankers  at  Btut  Oak,  and  on  mr 
about  the  15th  day  of  May,  1891,  they  be- 
came hidebted  to  J.  H.  Snyder  in  the  sum 
of  $600,  and  as  security  for  the  payment  of 
this  indebtedness  Hulbert  Bros,  assigned  and 
I  delivered  without  indorsement  the  promissory 
note  sued  on.  The  defendant  A.  H.  Haoun 
filed  an  answer,  alleging;,  among  other  things: 
"First.  Comes  now  the  defendant  A.  H. 
Hamm  in  the  above-entitled  action,  and  for 
his  amended  answer  to  plaintiff's  amended 
petition  denies  each  and  every  material  alle- 
gation therein  set  out,  except  what  is  spe- 
cifically hereinafter  admitted.  Defendant  ad- 
mits that  be,  A.  H.  Hamm,  and  Sarah  Hamm, 
his  wife,  made,  executed,  and  delivered  to 
the  said  Hulbert  Bros.,  Burr  Oak,  Kansas, 
their  Joint  promissory  note  bearing  date  of 
May  12,  1891,  tor  the  sum  of  eleven  hundred 
eighty  dollars,  due  in  six  months  after  date, 
said  note  being  secured  by  chattel  mortgage. 
Defendant  alleges  that  he  paid  said  note  ot 
eleven  hundred  dollars  (bearing  date  of  May 
12,  1891,  due  in  six  mouths  after  date,  made, 
executed,  and  delivered  by  the  said  A.  H.  and 
Sarah  Hamm  to  the  said  Hulbert  Bros.,  Bun 
Oak,  Kansas)  on  or  about  the  12th  day  of 
August,  1891,  In  fuD  of  account,  and  that 
said  note  was  the  only  note  ever  given  by  the 
said  defendant  to  the  said  Hulbert  Bros., 
Burr  Oak,  Kansas,  bearing  date  of  May  12, 
1891,  for  the  aforesaid  amount."  The  reply 
of  plaintiff  was  general  denial.  The  case 
was  tried  by  the  court  without  a  jury.  The 
court  made  special  findings  of  fact  and  con- 
clusions of  law  as  follows:  "That  on  the  12th 
day  of  May,  1891,  the  defendant  A.  H.  Hamm 
executed  a  note,  which  is  sued  upon  in  this 
action,  dated  (m  the  said  12th  day  of  May, 
1891,  for  the  sum  of  ^1,180  whereby  the 
said  defendant  {««mised  to  pay  to  Hulbert 
Bros.,  or  order,  said  amount  at  the  Bank  of 
Burr  Oak,  Kansas,  with  Interest  at  the  rate 
of  10  per  cent  from  due;  that  said  note  was 
due  six  months  after  date;  that  some  time 
after  the  execution  of  said  note,  and  before 
maturity  thereto,  to  wit,  about  the  13th  day 
of  May,  1891,  it  was  transferred  to  the  plain- 
tiff herein,  J.  H.  Snyder,  by  delivery  only, 
there  being  no  indorsement  or  assignment  of 
any  kind  upon  the  back  of  said  note;  that  at 
the  time  of  said  delivery  of  said  note,  and 
ever  since,  the  said  Hulbert  Bros,  were  in- 
debted to  the  said  J.  H.  Snyder,  and  are  still 
Indebted  to  the  said  J.  H.  Snyder,  upon  the 
obllgatioos  for  which  said  note  was  delivered 
to  secure  as  collateral  security;  that  on  the 
12tb  day  of  August,  1891,  the  said  A.  H. 
Hamm  and  Sarah  Hamm  executed  their 
promissory  note  to  the  said  Hulbert  Bros,  in 
the  sum  of  $1,828.50,  and  that  the  mortgage 
securing  the  $1,180  note  was  thereafter  sur- 
rendered to  the  defendant;  that  part  of  the 
consideration  of  this  $1,828..70  note  was  the 
said  note  of  $1480,  now  In  question;  that 
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said  defendant  A.  H.  Hamm  afterwards  paid 
a  portion  of  tbe  said  $1,828.50  note,  and  ex- 
ecuted a  note  for  tlie  reuaininK  portion  there- 
of, and  the  said  note  of  $l,828.rK)  was  there- 
upon delivered  to  tbe  said  defendant  A.  H. 
Hamm;  that  as  a  purt  of  the  said  indebted- 
ness the  said  A.  H.  Hamm  executed  to  the 
Saxton  National  Bank  of  St.  Joseph  a  note 
of  $000,  behig  the  balance  of  said  iodebted- 
ness,  which  is  still  outstandinx  and  unpaid; 
that  at  tbe  time  of  the  execution  of  tbe  said 
$1.828..50  note  said  A.  H.  Hamm  had  no 
knowledge  or  information  that  the  said  $1,- 
18U  note  had  been  transferred  to  any  person, 
but  that  shortly  before  the  execution  of  tbe 
•$000  note  to  the  Saxton  National  Bank  cme 
T.  B.  Carpenter  told  the  said  A.  H.  Hamm 
tliat  he  had  a  note  af^ainst  him,  which  he  had 
received  from  one  Snyder;  that  the  receipt 
by  the  said  Hulbert  Broe.  of  the  $1,828.50 
note,  including  as  part  of  the  consideration 
the  $1,180  note,  and  tbe  surrender  of  the 
mortgage  securing  said  $1,180  note,  and  the 
subsequent  surrender  of  the  said  $1,828.50 
note  to  the  said  A.  E.  Hamm,  amounted  to  a 
payment  of  the  said  $1,180  note."  As  con- 
clusions of  law  the  court  found  "that  the 
tdalntlfC  ought  not  to  lecover  in  this  action; 
that  the  defendant  ought  to  recover  his 
costs." 

The  first  question  presented  to  this  court 
is  as  to  whether  or  not  the  defendant  plead- 
ed payment.  It  is  apparent  from  an  exam- 
ination of  this  answer  that  the  defendant 
Hamm  Intended  to  plead  payment.  The 
court  tried  the  case  with  the  understanding 
and  upon  the  theory  that  this  answer  raised 
the  Issue  of  payment.  While  it  Is  some- 
what difficult  to  say  just  what  is  meant  and 
intended  by  the  pleader,  we  think  that  a  fair 
construction  of  his  statements  will  Justify 
the  court  in  saying  that  payment  was  plead- 
ed, and  that  the  issue  of  payment  is  raised 
by  this  answer.  We  do  not  believe  that  it 
will  do  vMence  to  the  language  used  to  say 
that  the  Issue  of  payment  is  raised  by  the 
l>leadlngs. 

As  to  the  second  assignment  of  error, — 
that  the  court  erred  in  rendering  judgment 
for  the  defendant  upon  the  findings  of  fact,— 
nn  examination  of  the  findings  of  fact  will 
.show  that,  if  such  findings  are  supported  by 
the  evidence,  no  other  judgment  could  have 
been  rendered  by  the  trial  court.  It  is  con- 
tended by  the  idaintlfT  in  error  that  the  de- 
fendant Hamm  had  notice  at  the  time  of  the 
execution  of  the  note  for  $1,828.50,  and  prior 
to  the  time  thereof,  that  plalntiCT  in  error  was 
the  holder  of  the  note  sued  on.  There  is  no 
evidence  In  the  record  showing  that  Hamm 
had  notice  of  Snyder's  Interest  in  the  note 
until  long  after  he  executed  the  note  in  pay- 
ment of  the  note  In  suit.  The  trial  court 
heard  the  testimony  of  the  witnesses,  and 
had  an  opportunity  to  see  the  witnesses  and 
observe  their  conduct,  and  a  lietter  oppor- 
tunity to  Judge  of  tire  fairness  of  the  wit- 
nesses than  has  this  court     There  is  some 


evidence  tending  to  establifib  each  of  the 
findings  of  fact.  We  will  not  examine  tbe 
evidence  for  the  purpose  of  weighing  the 
same.  If  there  is  competent  evidence  to 
supiwrt  each  finding  of  fact,  we  are  content. 
This  has  been  uniformly  held  by  courts  of 
last  resort  to  be  sutHolent.  From  what  we 
have  said,  it  follows  that  the  trial  court 
committed  no  error  in  overruling  the  motion 
for  a  new  trial.  The  ;,'udgment  of  the  lower 
court  will  be  affirmed.  All  tbe  Judges  con- 
cuiTing. 


(«  Kan.App.  910) 
SHOCKEY  et  al    ..   Ak— 1. 
(Court  of  .Appeals  of  Kansas,  Northern  Depart- 
ment. C.  D.    July  20,  1897.> 
Appeal— Rkcoki) — Nusc  pro  Tpxc  Entry. 
On  the  bearing  of  the  motion  fur  a  nunc 
pro  tunc  entry  tbe  qneetion  is,  what  onkT  was 
in  fact  made  at  the  time  by  the  trial   court, 
ami    upon    such    question    the    minufcs    tm    thf 
court's  docket  and  the  testimony  of  the  presid- 
ing judge  are  ordiuarily   controlling.      Aydelottc 
V.  Brittain,  'JS)  Kan.  W. 
(Syllabus  by  tbe  Court.) 

Application  by  Jane  Akey  for  a  nunc  pro 
tunc  Journal  entry.     Motion  allowed. 

Stambaugh  &  Hurd,  for  tbe  motion.  C.  S. 
Crawford,  opposed. 

McKLROY,  J.  This  is  an  application  by 
Jane  Akey  for  a  nunc  pro  tunc  Jonrual  entry 
to  show  the  action  and  judgment  of  this  court 
on  the  7th  day  of  June,  1895,  on  an  applk-a- 
tlon  to  substitute  Jane  Akey  for  E.  A.  Akey 
as  defendant  in  error.  At  the  June  term. 
]8!>5,  of  this  court,  held  at  the  city  of  Tbpeka. 
this  case  was  on  the  docket  for  hearing  on  the 
motion  for  a  substitution.  The  only  question 
presented  to  this  court  is,  what  order,  if  any. 
was  in  fact  made  June  7,  1895,  by  this  court, 
upon  such  motion?  A.  D.  Gilkeson,  who  was 
presiding  Judge  of  this  court,  testified:  That 
on  motion  of  plaintiffs  in  error  Jane  Akey 
was  substituted  for  the  defendant  in  error; 
that  on  the  trial  docket  for  the  June  term. 
1895,  of  this  court  for  tbe  Eastern  division, 
begun  and  held  in  the  city  of  Topeka,  the  fol- 
low^lng  entries  appear:  "Isaac  Shockey  et  al. 
vs.  E.  A.  Akey."  "Motion  submitted  and  al- 
lowed." "Send  order  to  Central  division." 
Tliat  these  entries  are  under  date  of  Juue  7, 
1895,  and  that  such  entries  were  made  by 
him,  as  presiding  judge,  in  conformity  to  tbe 
order  of  tbe  court.  There  are  numerous  affi- 
davits offered  in  evidence,  frcwa  which  It  ap- 
pears that  on  the  7th  day  of  June,  1895,  the 
plaintiffs  in  error  submitted  to  this  court  a 
motion  asking  for  the  sultstitutlon  of  Jane 
Akey  as  defendant  in  error,  for  tlte  reason  that 
E.  A.  Akey  was  then  dead,  and  that  prior  to 
his  death  he  luid  assigned  the  judgment  to 
Jane  Akey.  Plalntlflfs  in  error  appeared  by 
their  attorneys,  and  Jane  Akey  appeared  by 
her  attorneys,  Stambaugh  &  Hurd,  and  con- 
fessed the  motion.    Tbe  court  ordered  that 
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aid  Jane  Akey  be  subttltuted  as  defendant 
In  error.  The  plaintiffs  in  error  made  and 
filed  their  brief  and  argument  in  the  case  on 
Ausost  128,  1896.  This  court  afterwards  exam- 
ined the  record  In  said  case,  and  affirmed  the 
Judgment  of  the  trial  court.  47  Pac.  562. 
This  was  all  done  evidently  with  the  under- 
standing that  such  substitution  bad  been 
made.  From  the  eridence  we  find  that  on 
the  7th  day  of  .Tune,  1895,  said  substitution 
was  made  by  the  order  and  judgment  of  this 
court,  and  that  the  nunc  pro  tunc  Journal  en- 
try should  be  recorded.  Within  the  authority 
of  the  ease  of  Aydelotte  v.  Brlttain,  29  Kan. 
tl9,  the  motion  Is  allowed,  and  the  clerk  of  this 
court  ordered  to  tile  and  record  the  nunc  pro 
tuac  Journal  entry  as  prayed  for. 

WELLS,  J.,  concurs.     MAHAN,  P.  J.,  hav- 
ing been  of  counsel,  not  sitting. 


(«  Kan.Aw.  US) 

BATON  v.  McELHOXB.  Sheriff. 

(Court  of  A|)i>eul«  .of  Kansas.  Xorthern  Depart- 
ment,  C.  D.    July  20,  1897.) 
Execution— DisTKiBijTioN  op  Procbbds. 

Money  in  the  hands  of  .i  sheriff,  by  him  col- 
lected upon  execution,  befon-  the  same  is  re- 
turnable or  returned,  is  not  snhject  to  be  taken 
by  such  sheriff  on  other  writs,  or  applied  by 
bim  in  satisfaction  of  other  writs  ngainst  the 
plaintiff  in  the  execution,  and  which  such  sher- 
iff niny  hold  against  him. 
■  AVolls,  J.,  dissenting. 
(Syllabus  by  the  Court) 

Enor  from  district  court.  Smith  county;  Cy- 
rus Heren,  Judge. 

A.  S.  Gittou  moved  to  amerce  P.  H.  McEl- 
hone,  sheriff  of  Smith  county.  From  an  oruer 
denying  the  motion,  he  brings  en-or.  Revers- 
ed. 

B.  H.  Tracy,  for  pUintiff  In  error.  L.  C. 
Uhl  and  Webb  McN'all,  for  defendant  in  error. 

IIAHAX,  P.  J.  Eaton,  the  plaintiff  to  error, 
recovered  a  Jndgment  against  Whittemore  & 
McDowell  in  the  Smith  cotmty  district  court. 
Execution  was  issued  to  the  defendant,  McBl- 
hone,  as  sheriff  of  Smith  county,  on  this  judg- 
ment. The  sheriff  collected  and  received  from 
the  judgment  debtor  >fcDowell  11328.^1,  being 
the  amount  due  on  the  Judgment,  with  interest 
and  costs.  Without  the  consent  of  the  plain- 
tiff, the  defendant  in  error,  as  such  sheriff,  ap- 
plied $173.82  of  the  money  so  collected  by 
him  on  this  execution  to  the  payment  of  a  tax 
warrant  held  by  him.  as  such  sheriff,  Issueti  by 
the  treasurer  of  Smith  county,  and  returned 
Into  court  ?1.'j4.42,  the  remainder  of  the  money, 
and  his  i-ecelpt.  as  such  sheriff,  for  the  taxes, 
purporting  to  be  a  receljrt  to  Baton  therefor. 
TTiere  was  a  demand  upon  him  made  by  Ea- 
ton's attorneys  of  record  for  the  1173.82  so  dls- 
iwsed  of  by  him,  which  demand  was  refuiiied, 
and  a  motion  was  made  In  the  district  court  of 
:jnnth  county,  from  which  the  execution  was 


Issued,  to  amerce  the  sberMT  in  the  sum  of 
$173.82  so  collected  and  withheld.  Ameroe- 
ment  was  denied  by  the  district  court,  for  the 
reason  that  the  sheriff  had  applied  the  money 
to  the  payment  of  the  tax  warrant,  which  he 
had  a  right  to  da  The  plaintiff  In  error  ex- 
cepted, made  a  motion  for  a  new  trial,  which 
was  oveiruled,  and  now  brings  the  case  here 
upon  a  case-made,  setting  forth  the  facts  as 
above  for  review,  and  assigns  for  error  that 
the  oonrt  erred  in  overruling  the  piaintlflrs  mo- 
tion for  an  order  of  amercement  against  the 
defendant  in  error;  and,  second,  in  renderbig 
Judgment  against  the  plaintiff  for  costs;  and. 
third,  in  overruling  the  motion  of  the  plaintiff 
for  a  new  trial. 

The  only  question  Involved  In  the  case  is  the 
rt^  of  the  sheriff  to  appropriate  money  which 
be  had  collected  upon  execution,  during  the 
life  of  the  execution,  and  before  its  return,  to 
Ae  satisfaction  of  another  writ  then  In  his 
hands  for  execution.  The  money  was  in  the 
custody  of  the  law,  and  could  not  be  seiaed 
upon  execution.  The  sheriff  had  no  specific 
money  or  other  property  of  the  plataitiff,  Eaton, 
upon  which  he  could  levy.  He  was  not  in- 
debted to  Baton,  so  that  he  might,  under  the 
provisions  of  section  48<J  of  the  Civil  Code,  pay 
the  tax  warrant  out  of  the  fund,  if  such  a  tax 
warrant  comes  within  the  provisions  of  that 
section,  wldch  is  doubtful.  But  this  he  does 
not  claim  to  do.  He  claimed,  as  Is  shown  by 
the  record,  to  have  levied  upon  the  money  by 
virtue  of  the  tax  warrant,  rt  is  contended  by 
the  defendant  In  error  that  the  plaintiff  to  er- 
ror waived  his  right  to  proceed  against  tl)e 
sheriff  in  this  summary  manner  by  accepting 
the  $154.42  which  the  sheriff  did  pay  into 
court.  This  claim  is  not  tenable.  He  bad  a 
right  to  take  from  the  court  wliatever  the  sher- 
iff returned,  and  he  could  be  amerced  for  •with- 
holding the  remainder.  See  sections  472  and 
474  of  the  Civil  Code.  Section  474  says: 
"When  the  cause  of  amercement  Is  for  refus- 
ing to  pay  over  money  collected  as  aforesaid, 
the  said  sheriff  or  other  officer  shall  not  be 
amerced  to  a  greater  sum  than  the  amount  so 
withheld,  with  ten  per  cent,  thereon."  The 
court  erred  In  denying  the  motion  for  amerce- 
ment. Scott  V.  Smitli,  2  Kan.  438;  Turner  v. 
Fendall,  1  Oranch,  117;  Dawson  v.  Holcomb, 
1  Ohio,  273;  Clymer  v.  Willis,  3  Cal.  304; 
Freem.  Ex'ns,  1.S0.  The  case  of  Turner  v. 
Fendall,  1  Cranch,  117,  seems  to  be  the  first 
decision  upcm  the  question  rendered  In  this 
country,  and  It  is  approved  by  our  supreme 
court  In  2  Kan.  438.  In  the  case  referred  to 
above.  It  is  true  that  there  are  courts  tliat 
have  held  to  the  («ntrar>'.  but,  as  a  matter  of 
public  policy.  If  for  no  other  rea.son.  a  slierlff 
or  other  officer  collecting  money  on  a  writ  is- 
sued by  a  court,  ought  not  to  be  i)ermitted  to 
dispose  of  the  money,  exceirt  as  he  Is  directed 
by  the  writ,  or  by  tiu-ning  the  money  Into 
court,  tliat  the  court  itself  may  make  such  di- 
rections concerning  the  fund  as  accords  with 
Justice  and  the  rights  of  the  parties  connected 
therewith.    Judgment  is  reversed,  with  dim.*- 
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tions  to  proceed  In  accordance  yrlOa  the  above 
<4klnlon. 

WELLS,  7.  (dissenting).  I  am  not  prepared 
to  concur  In  the  opinion  ot  the  court  in  this 
case.  It  seems  to  me  tlHit  the  reasoning  is 
faulty,  and  the  conclusion  inequitable  and  un- 
just. If  the  slieriff  had  money  in  his  hands  be- 
longing to  said  debtor,  he  had  a  right  to  take  it 
under  his  execution.  This  is  admitted  in  Tur- 
ner T.  FendaU,  1  Cranch,  117,  in  which  the 
eminent  chief  Justice  argued  that  the  money 
did  not  become  the  property  of  the  execution 
creditor  until  It  was  actually  paid  him,  but 
previous  to  its  delivery  it  was  a  debt  While 
this  reasoning  was  sound,  and  in  harmony 
with  the  strict  rules  of  construction  maintained 
at  that  time,  it  does  not  seem  to  me  to  accord 
with  our  more  liberal  practice  under  our  stat- 
utory proceedings  in  aid  of  execution;  but,  ad- 
mi'tting  Its  correctness,  then,  if  it  was  a  debt, 
the  debtor  had  a  right  to  pay  it  on  the  execu- 
tion, under  section  4S6  of  the  Civil  Code.  It 
seems  to  me  a  gross  injustice  and  wrong  to 
compel  a  sherift  who  has  honestly  and  fairly 
used  his  best  endeavors  to  enforce  all  the 
Judgments  ot  the  court  to  suffer  for  so  doing, 
and  be  required  to  pay  a  sum  of  money  to  the 
execution  creditor  which  has  already  been  ap- 
plied to  the  paymait  of  a  valid  judgment 
against  him.  I  am  fully  aware  that  under  the 
rigor  and  strictness  of  the  old  practice  this 
has  often  been  sanctioned,  but  I  do  not  believe 
that  It  is  in  harmony  with  the  more  liberal 
policy  of  our  present  laws,  and  I  am  unable  to 
And  any  decision  of  our  supreme  court  that 
gives  any  sanction  to  this  contention  of  the 
plaintiff  in  error.  The  case  of  Scott  v.  Smith, 
2  Kan.  437,  does  not  touch  this  question  In 
the  least.  This  was  an  action  brought  against 
the  plaintiff  in  error  for  the  recovery  of  an 
amount  due  on  a  general  deposit  with  the  de- 
fendants aa  bankers,  l^ey  answered  that  the 
balance  bad  been  levied  upon  by  the  sheriff  un- 
der an  execution  against  the  plaintiff,  and  the 
court  below  held  that,  as  the  deposit  was  gen- 
eral, there  was  no  specific  money  In  the  hands 
of  defendants  on  which  a  levy  could  be  made, 
and  this  was  sustahied  by  the  supreme  court. 
No  question  was  raised  or  Involved  as  to  the 
right  of  the  sheriff  to  use  money  In  his  hands 
belonging  to  the  execution  debtor  to  pay  said 
debt,  and  the  reference  to  Turner  v.  Fendall, 
1  Cranch,  117,  was  solely  upon  the  proposi- 
tion that,  as  the  deposit  was  general,  there  was 
no  specific  money  upon  which  a  levy  could  be 
made.  In  the  case  of  Scott  v.  Smith,  supra,  the 
court  plainly  Intimates  that,  If  they  liad  brought 
themselves  within  the  provisions  of  section  47S 
(being  our  present  section  480),  It  would  have 
been  a  complete  defense,  but  they  relied  upon 
a  levy,  and  afterwards  asked  to  change  their 
defense,  wlilch  was  not  allowed.  The  su- 
preme court  of  Missouri,  In  Ex  parte  Fearle, 
13  Mo.  4C7,  and  the  supreme  court  of  Ten- 
nessee, In  Dolby  v.  Mullhis,  3  Humph.  437,  held 
that  money  belonging  to  the  judgment  debtor 
In  the  hands  of  a  sheriff  may  be  used  by  him 


to  satisfy  an  execution  In  his  possession;  and, 
while  I  am  willing  to  concede  that  the  weight 
of  authority  Is  the  other  way.  It  seems  to  me 
these  are  more  in  haimony  with  later  laws* 
and  more  correct  theories. 


(t  Kan.App.  lOt) 
PINANCI.iL  ASS'N  v.  STATE. 
(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.     June  16,  18J7.) 

IKTOXICATINQ  Ll()U0R8— DSLAWPUL  UsE  UF  RSAb- 

IT— KUOWLKtJOK   or   OWXEK — LlSS — 

ESTABLiaUSSXT. 

1.  In  an  action  to  establish  a  lien  upon  real 
property,  under  section  2538  of  the  General  Stat- 
utes, knowledge  of  sudi  unlawful  use  of  the 
property  may  be  shown  by  showing  that  the 
agent  of  a  nonresident  owner  had  knowledge  of 
such  unlawful  use,  where  such  agent  is  in 
charge  of  the  property,  renting  and  collecting  the 
rents  thereof,  notwithstanding  the  direciioa  of 
the  principal  to  such  ag«nt  not  to  rent  the  prop- 
erty for  such  unlawful  purpose. 

2.  In  order  to  authorize  the  enforcement  of 
such  lien  in  behalf  of  the  state  for  fine  and 
costs  for  the  violation  of  the  prohibitory  law,  it 
is  not  necessary  that  the  tenant  convicted  of 
such  ofFense  shall  be  kept  in  confinement  under 
sentence  of  the  court  uutil  after  the  establish- 
ment of  such  lien;  it  is  sufficient  that  he  be 
adjudged  to  be  committed  to  the  jail  until  fine 
and  costs  are  paid,  and  that  he  be  actually  and 
in  good  faith  committed  thereto;  and  a  release 
from  such  commitment  by  order  of  the  board  of 
county  commissioners,  after  such  action  to  en- 
force the  lien  is  begim,  will  not  defeat  the  state's 
right  to  such  lien. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Clay  county;  B. 
B.  Spllman,  Judge. 

Action  by  the  state  against  the  Financial 
Association.  From  a  judgment  for  plaintiff 
defendant  brings  error.    Affirmed. 

J.  G.  Slonecker,  for  plaintiff  in  error.  J.  P. 
Otis,  F.  P.  Uarkness,  and  R.  C.  MUler,  for  the 
State. 

MAHAN,  P.  X  This  was  an  action  In  the 
Clay  coimty  district  court  to  enforce  a  lien 
on  the  real  estate  of  the  defendant,  plaintiff 
In  error,  under  the  provisions  of  section  2338, 
Gen.  St,  the  same  being  a  part  of  the  pro- 
hibitory law.  Tha-e  was  a  trial  to  a  jury. 
In  fact  it  appears  from  the  record  and  bri^s 
of  counsel  that  there  had  been  three  trials  to 
Juries,  and  three  verdicts  for  the  plaintiCC, 
two  of  which  bad  been  set  aside  by  the  trial 
court,  and  a  motion  to  set  aside  the  last 
one,  which  was  denied  by  the  court,  and  the 
case  Is  here  for  review  upon  a  case-made. 

At  the  conclusion  of  the  plaintiff's  evidence 
In  Its  case  in  chief  the  defendant  filed  a  de- 
murrer  thereto,  which  was  overruled  by  the 
court,  and  this  order  overruling  the  demurrer 
to  the  evidence  is  the  basis  for  the  first  as- 
signment of  error.  Under  this  assignment  of 
error  the  tdalntlff  contends  that  the  evidence 
did  not  show  that  the  idaintifl  in  error  know- 
ingly suffered  the  premises  against  which  the 
state  sought  to  enforce  this  Hen  to  be  used  or 
cccupled  for  the  sale  of  intoxicating  liquors, 
contrary  to  the  law.    The  defendant  (plain- 
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tiff  In  error)  Is  a  domestic  oorporatlon,  and 
the  knowledge  songht  to  be  imputed  to  It  of 
the  fact  that  the  premises  were  used  as  a 
Idace  for  the  sale  of  Intoxicating  liquors  was 
through  its  agent,  one  Stratton,  a  resident  of 
Clay  Center,  in  whose  charge  the  premises 
woe,  as  agent  for  the  defendant,  to  lease  and 
collect  the  rents,  and  loolc  after  the  property 
generally,  except  that  he  liad  no  authority, 
according  to  the  evidence,  to  make  general 
repairs,  without  first  submitting  the  matter 
to  bis  principal.  The  contention  Is  that  the 
knowledge  of  an  agent  will  not  bind  the 
principal  in  such  case;  that  it  is  necessary 
to  brtaig  home  such  knowledge  to  some  of- 
ficer of  the  corporation.  This  position  is  un- 
tenable. There  is  no  reason  in  law  why  a 
corporation  should  be  exempt  from  such  rules 
of  law  as  apply  to  private  citizens,  and,  hap- 
pQy  for  this  court,  the  supreme  court  of  this 
state  has  twice  determined  that  such  Icnowl- 
edge  is  the  knowledge  of  the  principal  in 
cases  involving  the  construction  of  this  stat- 
ute. See  Hardten  v.  State,  82  Kan.  640,  S 
Pac.  212,  and  Koenig  t.  Adams,  37  Kan.  52, 
14  Pac.  439,  to  the  effect  that  such  knowledge 
may  be  proved  by  circumstantial  evidence, 
and  that  knowledge  sufficient  to  put  a  prudent 
man  upon  inquiry  would  tie  equivalent  to 
knowledge  of  the  ultimate  fact. 

It  is  also  contended  that  the  evidence  is 
not  sufficient  to  sustain  the  finding  of  the 
Jury  that  the  agent,  Stratton,  had  knowledge 
of  the  fact,  or  knowledge  of  such  circumstan- 
ces as  would  tiave  put  him  upon  inquiry,  which 
inquiry  would  have  led  him  to  a  knowledge 
of  the  fact  Upon  a  careful  examination  of 
the  evidence  in  the  record,  we  find  that  the 
weight  or  preponderance  of  the  evidence  sus- 
tains the  verdict  of  the  Jury  in  this  respect. 

The  next  contention  under  this  assignment 
Is  that  it  appeared  from  the  evidence  that  at 
the  time  of  the  last  trial  the  defendant,  who 
had  been  convicted  of  the  sales  of  liquor  in 
the  premises,  had  been  released  from  con- 
finement in  the  Jail.  The  Judgment  of  the 
court  was  that  he  be  confined  in  the  county 
jail  until  the  fines  and  costs  assessed  against 
him  should  be  paid.  The  defendant  Mantell, 
the  occupant  of  the  premises,  was  convicted 
on  four  separate  counts  for  sales  of  liquor 
unlawfully  upon  the  premises  under  his  ten- 
ancy with  the  defendant,  and  the  fines  and 
costs  amounted  to  nearly  |t,200.  He  had 
been  released  from  imprisonment  under  the 
sentence  of  the  court  by  order  of  the  board  of 
county  commissioners,  under  the  authority 
given  to  them  by  the  statute.  But  this  re- 
lease was  not  until  after  this  action  against 
the  Pinancial  Association  had  been  begun, 
and  after  it  had  Ijeen  once  or  twice  tried.  So 
that  the  cause  of  action  had  not  only  accrued 
to  the  state,  but  had  been  actually  com- 
menced, and  was  in  progress,  at  the  time  he 
•was  released.  Ttie  reasonable  construction 
to  be  given  to  that  proviso  of  the  statute 
which  says  tliat  the  person  against  whom 
mdi  fine  and  coets  are  assessed  shall  be 


committed  to  the  Jail  of  the  county  -  unto 
such  fine  and  costs  are  paid  is  tliat  tliere 
shall  be  a  Judgment,  in  good  faith,  of  com- 
mitment, and  tliat  the  Judgment  shall  be  put 
into  execution.  It  is  not  necessary,  in  order 
to  give  the  state  this  right  to  oiforce  the 
fine  against  the  property,  that  the  defendant 
convicted  of  the  offense  shall  be  kept  in  Jail 
ontll  such  time  as  there  Is  a  recovery  from 
the  property  owner,— a  satisfaction  of  the 
Judgment.  This  proviso  was  so  constmed, 
in  effect.  In  the  supreme  court  in  the  case  of 
State  V.  Pfefferle,  33  Kan.  718,  7  Pac.  597. 
The  court  In  that  case  say:  "That  it  was  the 
purpose  of  the  legislature,  in  adding  the  ihk>- 
viso  to  the  section,  to  prevent  thereby  the 
person  who  violates  the  law  from  being  re- 
lieved or  discharged  from  commitment  on 
account  of  the  fine  and  costs  being  made  a 
lien  upon  the  real  estate  of  the  person  know- 
ingly suffering  and  permitting  tilm  to  sell 
liquor  thereon  in  violation  of  law."  How 
long  must  the  defendant  in  such  case  be 
imprisoned  in  order  to  give  the  state  a  cause 
of  action,  and  the  right  to  enforce  the  fine 
and  costs  against  the  iH<operty7  The  court 
further  say  In  that  case  that  the  action  to 
enforce  the  lien  may  tie  commenced  any  time 
after  the  Judgment,  within  the  statute  of  lim- 
itations. The  proviso  was  sufficiently  com- 
plied with  to  authorise  the  recovery. 

The  second  assignment  of  error  is  that  the 
trial  court  erred  in  the  admission  of  testi- 
mony. It  is  not  necessary  to  go  into  a  crit- 
ical examination  of  this  question,  as  there  Is 
no  merit  in  it.  The  facts  admitted  in  evi- 
dence were  competent,  and  tended  to  prove 
the  knowledge  of  Stratton  of  the  fact  that 
liquor  was  being  sold  upon  the  premises  in 
violation  of  law. 

The  third  assignment  of  error  Is  that  the 
coral  erred  in  giving  and  refusing  Instructions 
to  the  Jury,  and  the  first  contention  under  this 
assignment  is  that  the  third,  fourth,  fifth, 
and  sixth  paragraphs  of  the  Instructions  of 
the  court  were  erroneous.  This  contention  is 
based  upon  the  previous  contention  that  the 
knowledge  of  the  agent  could  not  be  imputed 
to  the  principal.  The  instructions  embody 
the  law  correctly  in  relation  to  such  knowl- 
edge of  the  agent  binding  his  principal,  and 
the  contention  is  therefore  without  merit. 

The  next  contention  under  this  assignment 
is  that  the  court  erred  in  refusing  to  instruct 
the  Jury,  first,  that  the  Jury  must  be  satis- 
fled  of  every  fact  necessary  for  the  state  to 
recover  beyond  a  reasonable  doubt  This  is 
not  a  criminal  case,  but  a  civil  action.  It 
has  been  so  decided  by  our  supreme  court, 
and  a  mere  preponderance  of  the  evidence  Is 
sufficient  to  authorize  a  recovery  as  in  any 
other  civil  case.  The  next  Instructions  ask- 
ed and  refused  by  the  plaintiff  in  error  wore, 
in  effect,  that  it  was  necessary  to  show  that 
some  officer  of  the  defendant  had  knowledge, 
or  that  some  officer  of  the  company  was  a 
party  to  a  lease  made  purposely  and  know- 
ingly in  violation  of  the  law,  and  that  the 
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laio«le<}Ke  of  a  local  agent  of  a  nonresideiit 
owaer  of  such  violation  of  the  law  Is  not 
knowledge  of  tbe  owner,  aniens  sucti  attent  la 
the  general  agent  of  the  owner,  without  lim- 
itation as  to  authoiity  to  rent  the  property, 
unless  such  owner  assented  to  this  lease  or 
use  for  such  purpose,  or  connived  at  the  same. 
This  Is  not  the  hiw  applicable  to  this  case. 
The  agent,  Stratton,  had  authority  to  lease 
the  pro))erty,  collect  the  rent,  and  manage 
the  property  generally  in  the  absence  of  tlie 
i"ori>oratlon  owner,  with  but  two  limitations, 
so  far  as  the  eridence  diwioses.  The  first 
was  that  he  was  not  authorised  to  lease  it 
for  any  unlawful  purpose.  Such  a  restric- 
tion was  useless  and  nugatory.  The  other 
was  that  he  was  not  authorized  to  make  any 
extensive  repabrs  without  first  submitting  the 
matters  to  the  otttcers  of  the  company.  But 
he  had  authority  to  lease  the  property  to 
such  person  or  persons  as  he  saw  fit,  at  such 
rates  as  he  saw  fit,  to  collect  the  rents,  to 
loolt  after  the  interests  of  the  owner  of  the 
property  in  all  resiiects  regarding  it;  and  it 
was  while  he  was  in  the  discharge  of  his 
duty  In  this  respect,  which  he  owed  to  the 
principal,  tliat  lie  came  into  possession  of  the 
Icnowledge  of  its  unlawful  use.  And  the  in- 
struction was  tiierefore  misleading,  and  In- 
applicable to  the  case,  and  was  properly  re- 
fused. 

The  fourth  assignment  of  error  is  that  the 
court  erred  In  ovemiling  the  motion  of  tlie 
defendant  for  a  new  trial  This  assignment 
is  predicated,  to  be  sure,  upon  errors  preced- 
ing the  motion:  and,  as  no  errors  are  pointed 
out  in  the  record  which  would  require  or  jus- 
tify the  court  in  granting  a  third  new  trial, 
this  assignment  is  without  merit. 

It  follows  tliat,  there  being  no  error  an>ar- 
ent  in  the  record,  that  the  defendant  has  had 
three  trials,  and  that  three  dilTerent  Juries 
have  found  asrninst  it.  and  the  court  lias  ap- 
proved tlie  verdict,  the  judgment  ought  to  be 
affirmed,  and  is  atllrnied.  All  the  Judges 
concun'lng. 


(6  Kan.App.  Mi) 

HATCH  V.  SMITH. 

(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, C.  D.    July  21,  1887.) 

CUAXOB  or  RRSIDByCB— EVIDBNCB. 

A  residence  once  sliown  to  have  l)<>en  estab- 
lished is  presumed  to  continue  until  it  is  clearly 
showii  to  have  been  abandoned.  The  residence 
of  a  man  liaving  a  famil.v,  which  lie  miiintains, 
is  prima  facie  where  that  family  dwells.  A 
man's  acts  and  conduct  are  more  to  be  consid- 
ered, in  determining  the  question  of  a  change 
of  residence,  than  any  mere  declaration  of  in- 
tent; and  when  the  question  of  n-siilenee  or 
nonresidence  is  doubtful  the  question  should  lie 
so  determined  as  will  ijest  secure  the  rights  of 
creditors  and  others  having  dealings  with  such 
j>arty.  Keith  v.  Stetter,  25  Kan.  70. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  county; 
M.  G.  Troup,  .Tudge. 
Action  by  Hiram  W.  Hatch,  receiver  of  the 


American  National  Bank  of  Arkansas  City, 
against  S.  C.  Smith.  Judgment  for  defendant, 
and  plaintiff  brings  error.     Reversed. 

Stanley  &  Veraillion,  for  plaintiCt  in  error. 


SCHOONOVKU,  J.  In  this  case  an  attach- 
ment aiSdavlt  waa  filed,  alleging  that  tlie  de- 
fendant was  a  nonresident  of  the  state,  au  or- 
der of  attachment  was  Issued,  a  stock  of  gro- 
ceries k>vied  upon,  and  a  motion  filed  by  de- 
fendant to  discharge  the  attachment  for  the 
rea.s<>u  tlutt  the  grounds  of  uttachuieut  stated 
i  in  tiie  atfidavit  of  plaintiff  were  untrue.  The 
'  motion  was  tried  i)efore  the  Judge.  No  evi- 
I  deuce  was  intn)duced.  except  in  the  form  of 
'  afilduvits  and  depositions,  all  of  which  are  con- 
'  tained  in  the  record.  The  court  found  for 
the  defendant,  and  the  phiintifF  brings  the  ca^>e 
here  for  review. 
I  Tite  question  presented  is  whether  or  not 
'  the  defendant  in  error,  8.  C.  Smith,  was  at 
the  time  the  attachment  was  issued  (June  13. 
;  1W2)  a  nonresident  of  the  state  of  Kansas.  It 
appears  from  the  testimony  tliat  at  the  time 
the  attachment  was  issued,  and  for  many 
years  prior  thereto,  the  defendant  had  a  wife 
and  family  residing  in  Jamestown,  N.  Y.,  in 
a  large,  brick  dwelling,  with  12  or  14  rooms, 
well  fumislied,  the  doorplate  bearing  the  name 
of  S.  C.  Smith.  This  residence  was  owned  by 
Julia  A.  Smith,  wife  of  defendant  iu  error. 
Tiie  defendant  luid  been  doing  business  in  Ar- 
kansas City  at  dlfFerent  times  since  1880.  He 
built  the  Gladstone  Hotel,  and  under  the  firm 
name  of  S.  V.  Smith  &  Co.  the  defendant  pM-- 
sounlly  assisted,  as  a  memlier  of  the  firm,  in 
conducting  the  business  of  said  lioteL  Dur> 
lug  all  this  time,  and  until  after  the  goods  at- 
tached in  this  action  were  purchased  (March 
4,  1802)  by  Sarah  i;.  Miller,  daughter  of  de 
fendant,  he  continued  to  claim  Jamestown,  X. 
Y.,  as  ills  place  of  residence.  In  the  purchase 
of  the  goods  attached,  by  Sarah  U.  Miller  from 
Frank  &  Homer,  the  defendant  in  error  acteu 
as  the  attorney  in  fact  for  his  daughter,  Sarah 
r.  MiUer.  On  the  :«Hh  day  of  April,  18U2. 
Sarah  U.  MiUer  sold  the  goods  attached,  to  her 
mother,  Julhi  A.  Smith.  In  this  transaction 
tiie  defendant  in  error  acted  as  the  agent  of 
his  wife,  Julia  A.  Smith.  In  relation  to  the 
last  traui-'actlon,  Julia  A.  Smith  testified  as 
follows:  "I  don't  know  of  my  own  knowledge 
what  the  consideration  was.  Mr.  Smith  did 
the  business.  I  think  I  did  not  tell  him  to 
buy  this  stock  of  groceries  for  me.  Mr.  Smith 
said  when  he  went  to  Arkansas  City,  in  April, 
that  he  was  going  to  take  charge  of  these 
goods.  I  don't  think  that  he  told  me  how 
he  was  to  be  i«id  for  his  services.  He  did 
not  tell  me  of  any  other  means  of  any  liveli- 
hood there.  I  didn't  understand  that  Mrs. 
Miller  was  to  transfer  the  goods  to  me  when 
they  were  shipped  West."  It  appears  that 
the  defendant  in  error  was  in  possession  and 
had  absolute  control  of  these  goods  at  all 
times:  tliat  from  a  part  of  the  proceeds  he 
purchased  a  business  property  in  Arluinsas 
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GItjr  In  hta  irtt^a  name.  Bnt,  so  fiir  as  the 
record  dlacloses,  the  purchase  was  without  her 
authority,  knowledge,  or  consent.  No  steps 
were  ever  taken  by  the  defendant  In  error  to 
move  his  family  from  New  York  to  Kansas. 
The  only  eyidence  is  the  declarations  of  the 
defendant  In  error  and  his  wife  In  the  month 
of  April,  after  the  purchase  of  these  goods  by 
his  daughter,  that  they  Intended  to  make  their 
home  in  Arkansas  City.  These  declarations 
were  made  to  several  parties,  whose  affidavits 
appear  In  the  record.  In  this  relation  the  de- 
fendant testifies  as  follows:  "Q.  How  long 
bare  yon  been  a  resident  of  Arkansas  City, 
Cowley  county,  Kansas?  A.  From  the  last 
of  April.  Q.  Where  did  yon  live  prior  thereto? 
A.  Jamestown,  New  Y(»-k."  (>o«a-examina- 
tion:  "Q.  Have  yon  made  any  arrangements 
to  dispose  of  your  house  there,— either  to 
sell  or  to  rent  It?  A.  Na  Q.  Any  arrang»- 
ments  for  moving  your  goods  from  there  here, 
—your  household  goods?  A.  What  we  need 
to  when  the  time  comes.  Q.  Have  yon,  as 
yet,  made  any  arrangements  for  moving?  A. 
Yes;  by  talking,— that's  all.  Q.  Who  did  yoa 
talk  with?  A.  My  wife.  She  says  ahe  will 
come  the  1st  of  September.  Q.  Does  she  say 
she  will  bring  all  her  household  goods  with 
her?  A.  No;  not  all  of  them.  Q.  Expect  to 
bring  only  a  part?  A.  Will  sell  anytbmg  we 
do  not  want.  Q.  Have  yon  bad  a  talk  of  that 
kind?  A.  No;  I  do  not  know  as  we  did,  but 
that  Is  what  we  will  do,  Q.  How  do  you  know 
If  they  belong  to  your  wife?  You  cannot  very 
well  sell  them  without  talking  to  your  wife, 
can  yon?  A.  Well,  I  would  advise  her  to  do 
It.  I  do  not  own  the  things,  of  course.  Q. 
But  yon  made  no  definite  arrangements  for 
making  any  removal,  have  you?  A.  No,  sir, 
Q.  Except  this  talk  that  you  speak  of?  A. 
That  Is  all."  The  bill  of  sale  from  the  daugh- 
ter, S.  U.  MlUer,  made  AprU  30.  1S92,  while 
S.  O.  Smith  was  acting  as  the  agent  of  his 
wife,  Julia  A.  Smith,  Is  as  follows:  "Otoe, 
O.  K.  Territory,  April  30,  '02.  For  valuable 
consideration,  I  hereby  sell,  transfer,  and  as- 
sign  all  my  right,  title,  and  interest  to  all 
goods,  merchandise  &  fixtures  to  Julia  A. 
Smith,  Jamestown,  N.  X.,  being  the  same 
goods  bought  of  Frank  &  Homer  as  per  a  cer- 
tain contract  made  by  S.  O.  Smith,  attorney, 
A  Frank  &  Homer,  dated  March  V92,  and 
according  to  invoice  made  by  Wm.  Frank 
and  Sw  O.  Smith.  Witness  my  hand  this  thir- 
tieth day  of  AprU,  A.  D.  lise.  &  U.  MlUer." 
Jnlla  A.  Smith,  in  her  deposition  of  June 
20,  1882.  says:  "I  reside  in  Jamestown,  New 
York."  "I  should  say  my  husband  resides  In 
Arkansas  City.  IConsas."  "Mr.  Smith  and 
myself  were  married  in  October,  18S2,  and 
have  lived  together  aa  husband  and  wife,  and 
always  expect  to." 

It  Is  clear  from  this  evidence  and  the  re- 
cital in  the  biU  of  sale  that  the  wife  of  the  de- 
fendant still  resides  in  the  home  occupied  by 
the  family.  In  Jamestown,  N.  Y.;  that  no  defi- 
nite arrangements  of  any  kind  have  ever  been 
made  to  move  the  family  or  the  household 


gooda  (ram  New  Turk  to  KanaaA  There  has 
been  no  act  upon  the  part  of  the  defendant 
In  error,  except  the  purchase  of  a  bnslness 
property,  to  accompany  and  verify  the  Intent. 
A  residence  once  established  Is  presumed  to 
continue  until  It  is  clearly  shown  to  have 
been  changed.  This  presumption  cannot  be 
overcome  by  mere  talk.  The  fact  and  the  In- 
tent must  concur.  The  term  "residence"  is 
construed  by  our  statute  to  mean  "the  place 
adopted  by  a  person  aa  his  place  of  habitation, 
and  to  which  whenever  he  Is  absent  he  has 
the  Intention  of  returning."  In  determining 
the  residence  of  a  voter,  our  statute  provides 
(paragraph  26C8,  Gen.  St  1889):  "(S)  The 
place  where  a  married  man's  family  resides 
shall  be  considered  and  held  to  be  his  resi- 
dence." In  the  case  of  Adams  v.  Bvana,  19 
Kan.  174,  it  Is  held  that:  "In  order  to  effect 
a  change  of  residence,  there  must  exist  both 
the  intention  to  change  and  the  fact  of  re- 
moval. Neither  Is  sufficient  alone."  Applying 
to  the  evidence  in  this  case  the  mle  given  by 
Justices  Brewer  and  Horton  In  the  case  of 
Keitti  y.  Stetter,  25  Kan.  70,  the  order  of  the 
district  court  must  be  reversed.  "A  residence 
once  shown  to  have  been  established  Is  pre- 
sumed to  continue  until  it  is  clearly  shown  to 
have  been  abandoned.  The  residence  of  a 
man  having  a  family  which  he  maintains  Is 
prima  facie  where  that  family  dwells.  A 
man's  acts  and  conduct  are  more  to  be  con- 
sidered in  determining  the  question  of  a 
change  of  residence  than  any  mere  declaration 
of  intent,  and  when  the  question  of  residence 
or  nonresldence  Is  doubtful  the  question  should 
be  so  determined  as  will  best  secure  the  rights 
of  creditors  and  others  having  dealings  with 
such  party."  Keith  v.  Stetter,  25  Kan.  70. 
The  order  of  the  district  court  will  be  re- 
versed, and  the  case  remanded,  with  Instruc- 
tions to  overrule  the  motion  to  disKolve  the  at- 
tachment,   All  the  Judges  concurring. 


((  Kan.  A.  SOT) 
SBXROAD  V.  JOHNSON,  Conrtablft 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, O.  D.    July  21,  180T.) 

VrATTDDLBN'T  CONVBTAMOB— CONSIDEBATIOir. 

A  mortgage  which,  upon  its  face,  purports 
to  sccnre  an  absolute  indebtedness,  vriien  in 
fnct  It  is  given  in  good  faith  to  secure  the  mort- 
Kiigee  against  a  contingent  liability  aa  surety,  is 
not  void  as  to  creditors  of  the  mortgagor. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Reno  county. 

Actios  by  William  Rexroad,  administrator 
of  the  estate  of  John  Rexroad,  against  H.  N. 
Johnson,  constable.  Judgment  for  defendant 
PlointlfC  brings  error.     Reversed. 

Wright  &  Stout  for  plaintiff  In  error.  W.  H. 
Lewis  and  D.  H.  Martin,  for  defendant  ia 
error. 

DENNISON,  P.  3.  This  Is  an  action  In  rs- 
plevin,  commenced  on  May  20, 1888,  in  the  die- 
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trlct  court  of  Reno  county,  Kan.,  to  recovef 
the  posaeaslon  of  certain  personal  property. 
The  property  had  been  levied  upon  by  John- 
son as  constable,  under  an  execution  issued 
upon  a  Judgment  against  J.  A.  Rexroad.  The 
plaintiff  in  the  court  below,  John  Rexroad, 
clalnked  to  be  entitled  to  the  possession  of  the 
property  under  a  chattel  mortgage  executed 
and  delivered  to  him,  and  by  him  duly  record- 
ed, about  four  months  prior  to  the  levy  by  the 
defendant  The  plaintiff,  John  Rexroad,  died 
after  this  case  had  been  filed  In  this  court, 
and  the  action  has  been  revived  in  the  name  of 
William  Rexroad,  the  adminlstratcH*  of  the  es- 
tate of  John  Rexroad.  The  mortgage  was 
given  to  secure  the  payment  of  a  note  of  $1,- 
000,  which  was  also  executed  and  delivered  to 
the  plaintiff,  John  Rexroad.  The  evidence  of 
the  plaintiff  disclosed  the  fact  that  said  plain- 
tiff had  signed  as  surety  some  three  notes  for 
3.  A.  Rexroad.  who  was  his  son,  and  that  they 
had  been  frequently  renewed.  The  notes  ag- 
gregated about  $1,180,  and  the  property  In- 
cluded In  the  mortgage  was  of  the  value  of 
$598.  At  the  close  of  the  evidence  of  the  plain- 
tiff, the  defendant  Interposed  a  demurrer  there- 
to, upon  which  the  court  made  the  following 
ruling,  as  riiown  by  the  Journal  entry  there- 
of: "And  thereupon  the  defendant  introduced 
a  demurrer  to  the  plaintiff's  evidence  on  the 
ground  that  said  evidence  did  not  state  facts 
sufficient  In  law  to  constitute  a  cause  of  action, 
and  that  the  chattel  mortgage  introduced  in 
evidence  was  null  and  void,  because  it  shows 
on  Its  face  to  secure  an  absolute  Indebtedness, 
and  the  evidence  shows  It  waa  given  to  in- 
demnify plaintiff  for  signing  notes  of  mort- 
gagor as  surety.  The  court,  having  fully  con- 
sidered the  demurrer  and  evidence,  and  being 
fully  advised  in  the  premises,  doth  sustain  said 
demurrer,  and  doth  hold  that  the  evidence  on 
the  part  of  the  plaintiff  is  insufficient  to  con- 
stitute a  cause  of  action  against  the  defend- 
ant." The  plaintiff  brings  the  case  to  this 
court  for  review,  and  asks  for  a  reversal  of 
this  ruling. 

Several  questions  are  raised  by  the  defendant 
to  error  in  his  brief,  but  the  only  one  necessary 
to  be  considered  In  this  case  is  the  question 
raised  by  the  demurrer,  namely:  Is  a  mort- 
gage null  and  void  which  purports  to  secure 
an  absolute  Indebtedness,  when  in  fact  it  is 
given  to  indemnify  the  mortgagee  against  loss 
In  signing  notes  of  the  mortgagor  as  surety? 
If  suc^  a  mort|ra4:e  is  void,  then  the  demurrer 
was  pi'oj>er).v  sustained.  If  it  is  not  void,  then 
the  co>n^  en'cd  ^m  -lustaining  the  demurrer,  and 
tte  plait  tiff  is  er  titled  to  a  new  trial.  The 
trial  m  this  case  was  had  on  May  20,  1890, 
and  the  evidence  tends  fairly  to  show  the  fol- 
lowtog  state  of  facts:  The  note  and  mort- 
gage were  executed  September  6,  1888,  and 
became  due  Septemnjer  1, 1889,  and  the  mort- 
gage was  filed  for  record  January  25,  1889. 
3.  A.  Rexroad  testified  that  he  gave  the  note 


\  and  mortgage  to  his  father,  this  plaintiff,  to 
indemnify  him  against  loss  upon  three  notes 
which  his  father  had  signed  for  him,  all  of 
which  were  then  outstanding.  One  of  these 
notes  was  for  the  sum  of  $400.30,  payaUe  at 
the  People's  Savings  Bank;  another  was  for 
something  over  $500,  payable  to  J.  Redhead 
&  Co.;  and  the  third  was  tor  the  sum  of  $250, 
payable  to  the  Pha'ps-Biglow  Windmill  Com- 
pany. He  furtlier  testified  that  when  bis  fa- 
ther signed  with  him,  he  had  promised  to  pr«>- 
tect  him  with  a  chattel  mortgage  upon  his 
property,  and  that  when  he  began  to  see  that 
he  could  not  pay  the  notes,  and  that  his  father 
would  have  to  pay  them,  he  executed  and  de- 
livered to  his  father  the  note  and  mortgage  to 
secure  him  against  loss.  John  Rexroad  teR- 
tifled  that  In  the  sprbig  and  summer  of  1888 
his  s<Mi,  J.  A.  Rexroad,  was  building  the  How- 
ard House  in  Hutchinson,  and  wanted  him  to 
sign  some  notes  as  security  for  said  J.  A.  Rex- 
road, who  promised  to  indemnify  him  against 
loss  by  executing  to  him  a  chattel  mortgage 
upon  his  personal  property,  and  that  upon 
the  strength  of  said  promise  he  signed  as  se- 
curity, with  said  J.  A.  Rexroad,  one  note,  of 
aibout  $430,  to  the  People's  Savings  Bank;  an- 
other, of  about  $500,  to  the  Redhead  Bank;  and 
another,  of  $250,  to  the  windmill  company,  of 
Kansas  City.  He  further  testified  that  he  bad 
paid  the  Redhead  note,  and  also  introduced  in 
evidence  a  note  for  $500  and  Interest,  dated 
November  20,  1888,  due  in  80  days,  and  upon 
said  note  is  the  following  receipt:  "Dee.  9, 
1889.  Pd.  in  full  by  John  Rexroad.  $556 
prln.  and  int.;  $8.30  costs;  $564.30  total."  He 
further  testified  that  he  had  renewed  the  note 
at  the  People's  Bank  twice  In  his  own  name, 
after  paying  the  interest,  and  had  given  a  chat- 
tel mortgage  upon  his  own  property  to  secure 
it  He  also  testified  that  the  other  note  bad 
not  been  paid,  as  It  was  not  yet  due.  Hie 
right  of  John  Rexroad  to  recover  is,  therefore, 
clearly  shown  unless  the  mortgage  is  void  for 
the  reason  that  It  purports  to  secure  an  abso- 
lute Indebtedness,  when  in  fact  it  is  given  to 
Indemnify  the  mortgagee  against  loss  in  signing 
notes  of  the  mortgagor  as  surpty.  No  author- 
ity decisive  of  this  point  is  c'.ied  In  the  brief 
of  either  party,  but  we  have  made  a  limited  ex- 
amination of  the  authorities,  and  find  that  they 
hold  such  a  mortgage  valid.  "The  fact  that  a 
chattel  mortgage  appears  on  its  face  to  be  giv- 
en to  secure  an  absolute  debt,  but  In  fact  was 
in  good  faith  given  to  secure  against  a  con- 
tingent liability  as  surety,  does  not  avoid  it 
as  to  creditors  of  the  mortgagor."  3  Am.  ft 
Eng.  Enc.  Law,  188.  See.  also,  Sims  T.  Mead, 
29  Kan.  124.  We  approve  the  doctrine  enun- 
ciated in  these  authorities,  and  find  that  the 
court  erred  in  sustaining  the  demurrer  of  the 
defendant  to  the  evidence  of  the  plaintiff.  Itie 
Judgment  of  the  district  court  Is  reversed,  and 
the  case  remanded  for  a  new  trial.  All  tiie 
Judges  concurring. 
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CITY  OP  EMPOBIA  t.  WAGONBB. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  21,  1897.) 

CiTT  OsDINASOa— BCODLATIOII    OV    BlCTCLB    RllV 

Where  the  power  to  reflate  the  riding  of 
bieyclen  on  streets  of  a  city  deroted  to  the  pas- 
sage of  Trhiclca  is  rested  in  municipal  councils 
of  cities  of  the  second  class  by  act  of  the  legis- 
lature this  court  will  not  sajr  as  a  matter  of 
law  that  an  ordinance  requiring  every  person 
using  B  bicjcle  to  ring  an  alarm  bell  upon  ap- 
proaching any  and  all  crossings  or  ciom  walks  is 
unreasonable. 
(Syllabus  by  the  CV>urt.) 

Eirror  frooi  district  oonrt,  Lyoo  comity;  W. 
A.  Kandolph,  Judge. 

B.  W,  Wagoner  was  convicted  of  a  Tiola- 
tlon  of  a  dty  ordinance,  and  appeals.  Ai* 
firmed. 

B.  N.  Brans,  CMty  Atty.,  for  plaintiff  In 
error.  L.  B.  and  J.  M.  Kellogg,  for  defend- 
ant 


SCHOONOVER,  J.  The  defendant  was 
convicted  in  the  police  court  of  the  city  of 
Emporia  for  not  ringing  the  alarm  bell  at- 
tached to  his  bicycle,  as  required  by  section 
1  of  an  ordinance  of  said  city,  and  fined  the 
sum  of  $1  and  costs.  From  this  conviction 
he  appealed  to  the  district  court  of  Lyon 
county,  where  a  jury  was  waived,  and  a  trial 
bad  by  the  court  The  defendant  was  again 
convicted,  and  a  fine  of  $1  and  costs  Im- 
posed. He  now  brings  the  case  here  for  re- 
Tlew,  and  challenges  the  validity  of  the  ordi- 
nance, for  the  reasons  that  "the  ordinance  Is 
unreasonable,  oppressive.  Inconsistent  with 
the  laws  of  the  state,  makes  special  and  un- 
warranted discriminations  upon  the  users  of 
the  public  streets  of  the  dty  and  the  differ- 
ent kinds  of  vehicles  in  use  thereon,  and 
contravenes  the  common  rights  of  the  dtl- 
sen."  The  following  is  a  copy  of  section  1 
of  the  ordinance:  "Section  1.  It  shall  be  un- 
lawful for  any  person  or  persons  to  use  any 
bicycle  or  tricycle  on  any  street,  avenue,  al- 
ley or  public  perk  within  the  city  of  Emporia, 
unless  there  be  securely  attached  thereto  a 
good  and  sufHclent  bicycle  or  tricycle  repeat- 
ing alarm  bell  not  lees  than  2%  inches  In 
diameter,  or  to  use  any  such  vehicle  In  the 
nighttime  unless  there  be  also  attached  there- 
to a  good  and  sufficient  bicycle  or  tricycle 
lamp  or  lantern  well  lighted  for  a  warning 
of  approach.  Upon  approaching  any  and  all 
crossings  or  cross  walks  at  the  Intersections 
of  Commercial,  Mechanic  and  Merchants 
streets  with  Second,  Third,  Fourth,  Fifth, 
Sixth,  Seventh,  and  ESghth  avenues,  and  at 
a  reasonable  warning  distance  ther^rom, 
every  person  so  using  any  such  vehlde  shall 
ring  the  alarm  so  attached,  whether  or  not 


pedestrians  be  thereon  at  the  time;  and  up- 
on approaching  any  and  all  other  walks  or 
other  crossings  in  this  city  whereat  or  where- 
on pedestrians  may  at  the  time  be  every  such 
person  shall  ring  such  alarm  bell  in  such 
manner  and  at  such  distance  as  fully  as  to 
warn  such  pedestrians  of  the  approach."  The 
power  of  a  city  of  the  second  class  to  pass 
an  ordinance  regulating  the  riding,  driving, 
«:  passing  of  horses,  mules,  oxen,  or  other 
teams,  or  any  vehlde  drawn  thereby,  over 
or  upon  or  across  sidewalks,  or  upon  any  of 
Its  streets.  Is  vested  by  the  act  relating  to 
dtles  of  the  second  class.  Gen.  St.  1889,  par. 
809.  The  bicycle  was  not  In  common  use  as 
an  Instrument  of  conveyance  at  the  time  this 
act  was  passed  (1872).  It  Is  a  "new  and  im- 
proved method  of  transportation,"  now  ex- 
tensively used  for  convenience,  pleasure,  and 
business.  Its  right  to  the  road  and  street 
has  been  determined.  It  Is  a  vehicle;  and  a 
person  riding  a  bicycle  has  no  rights  superior 
to  those  of  a  person  riding  or  driving  a 
horse,  and  the  rules  of  law  aK>licable  to  the 
back,  the  dray,  and  the  carriage  apply  with 
equal  force  to  the  bicycle.  To  forbid  a  dt- 
Isen  riding  on  a  bicycle  the  freedom  of  a 
public  street  devoted  to  the  passage  of  ve- 
hicles would  be  void  as  against  common 
right,  but  to  regulate  implies  that  the  act 
controlled  is  lawful,  but  that  cerialn  re- 
strictions are  necessary  to  preserve  the  pub- 
lic from  harm.  To  ride  a  bicycle  through 
the  public  streets  of  a  city  is  not  unlawful, 
but  when  ridden  at  a  high  rate  of  speed  may 
be  dangerous,  and,  for  the  safety  of  the 
public,  should  be  regulated  and  controlled. 
This  power  has  been  conferred  by  the  leg- 
islature of  this  state  upon  the  municipal 
councils  of  cities  of  the  second  class.  The 
motive  of  the  council  in  passing  this  ordi- 
nance Is  not  questioned  or  reviewed.  The 
contention  Is  that  It  is  unreasonable  and  op- 
pressive. From  the  record  It  Is  disclosed 
that  at  the  time  the  defendant  was  tried  In 
the  district  court  between  200  and  300  bicy- 
cles were  in  use  In  the  dty.  This  is  suffi- 
cient In  our  opinion,  to  challenge  the  at- 
tention of  the  council.  The  manner  in  which 
these  bicycles  were  ridden  and  controlled, 
their  rapid  and  noiseless  turn  at  comers  and 
approach  at  crossings,  the  probable  danger 
to  other  vehicles  and  pedestrians,  and  the 
crowded  conditions  of  the  streets  at  certain 
crossings,  were  all  matters  for  the  consid- 
eration of  the  coundl.  The  power  to  regu- 
late the  riding  of  bicycles  on  the  streets  of 
a  dty  devoted  to  the  passage  of  vehicles  hav- 
ing been  vested  in  the  governing  bodies  of 
dtles  of  the  second  class  by  the  legislature, 
we  caimot  pay,  as  a  matter  of  law,  that  the 
requirements  of  sectl(m  1  are  unreasonable. 
The  judgment  of  the  district  court  will  be 
affirmed.    AH  the  judges  concurrinc. 
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STATE  ▼.  SHEUrON. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  il,  1897.) 

Criminal  Law— Abouments  of  CoumseI/— 
Personal  Abuse. 

1.  In  determining  the  effect  of  improper  state- 
ments made  by  a  county  attorney  in  his  closing 
argument  to  the  jury,  the  strength  of  the  tes- 
timony offered  against  the  defendant  will  be 
considered.  ^ 

2.  In  this  case,  the  strength  of  the  testimony 
considered,  held,  that  the  improper  statements 
made  by  the  county  attorney  in  his  closing  ar- 
gument to  the  jury  may  hav«  determined  the 
verdict. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cowley  county; 
J.  A.  Buniette,  Judge. 

A.  J.  Sbelton  was  convicted  of  larceny,  and 
appeals.     Reversed. 

L.  C.  Boyle  and  J.  C.  Stanley,  for  appeUant 
Joseph  O'Hare,  for  the  State. 

8CHOONOVER,  J.  The  defendant  was  ar- 
raigned in  the  district  court  of  Cowley  county 
on  the  Information  of  the  county  attorney, 
diarging  him  with  the  crime  of  burglary  and 
grand  larceny.  He  entered  a  plea  of  not 
guilty,  and  on  trial  before  a  Jury  waa  con- 
victed of  petit  larceny,  and  adjudged  and 
sentenced  to  imy  a  fine  of  $100  and  costs  of 
the  suit,  and  !^and  committed  until  such  fine 
and  coots  were  paid.  The  defendant  appeals, 
and  In  his  fourth  specllicatlon  of  error  com- 
plains of  misconduct  on  the  part  of  the  coun- 
ty attorney  In  his  closing  argument  to  the  Ju- 
ry; that  his  language  was  abusive;  that  he 
appealed  to  the  prejudice  of  the  jury,  and  im- 
properly alluded  to  the  fact  that  the  defendant 
did  not  testify.  He  said:  "You  are  farmers, 
and  wheat  has  been  stolen  iu  this  county,  and 
two  of  the  Jurors  have  lost  wheat  by  theft; 
and  you  owe  it  to  yourselves  and  to  the  farm- 
ers of  this  county  to  see  to  it  that  an  example 
is  made  of  one  of  them."  Defendant  claims 
this  language  was  repeated  In  different  forms 
several  times;  that  he  said  at  another  time: 
"Wheat  stealing  has  been  going  on  In  this 
county,  and  farmers  are  having  their  wheat 
stolen  by  these  wheat  thieves,  and  two  of  the 
Jurors  on  this  Jury  have  had  wheat  stolen  by 
them;  and  you  owe  it  to  yourselves  and  to  the 
people  of  tills  county  to  see  to  It  that  this 
wheat  thief  Is  punished."  This  language  was 
calculated  to  create  prejudice  against  the  pris- 
oner. There  la  nothing  in  the  record  to  Jus- 
tify Its  use.  It  was  personal  abuse.  The 
court  of  Its  own  motion  should  have  Interfer- 
ed, reprimanded  the  county  attorney,  and  In- 
sti'ue^'ed  the  Jury  to  disregard  the  language  in 
their  deliberations.  In  State  v.  Comstock,  20 
Kan.  655,  It  was  said:  "Courts  ought  to  con- 
fine counsel  strictly  within  the  facts  of  the  case. 


and,  If  counsel  persistently  go  outside  of  tbe 
facts  in  their  argument  to  the  Jury,  then  the 
court  should  punish  them  by  fine  and  impris- 
onment ;  and,  if  they  should  obtain  a  verdict 
by  this  means,  then  the  court  should  set  such 
verdict  aside."  In  State  v.  Gutekunst,  24 
Kan.  252,  it  was  said:  "It  Is  the  duty  of  the 
district  courts  to  interfere  of  their  own  mo- 
tion in  all  cases  where  counsel,  in  argument 
in  Jury  trials,  state  pertinent  facts  not  before 
the  Jury,  or  use  vituperation  and  abuse,  predi- 
cated upon  alleged  facta  not  in  evidence,  cal- 
culated to  create  prejudice  against  the  pris- 
oner." 

The  defendant  contends  that  the  county  at- 
torney improperly  alluded  to  the  fact  that  the 
defendant  did  not  testify ;  that  the  prosecut- 
ing ofilcer  in  his  closing  argument  said:   "We 
find  this  stolen  wheat  in  the  defendant's  pos- 
session in  front  of  his  house,  on  the  morning 
of  August  31st ;  and  he  sold  it  to  Griee,  early 
that  morning,  in  Arkansas  Cily.    Now,  U  he 
is  an  honest  man,  why  does  he  not  show  or 
prove  where  he  got  that  load  of  wheat,  or  how 
he  come  by  it?"     Paragraph  5280,  Gen.  St 
1889,  provides:   "That  the  neglect  or  refusal 
of  the  person  on  trial  to  testify   •    •    •   shall 
not  raise  any  presumption  of  guilt,  nor  shall 
that  circumstance  be  referred  to  by  any  at- 
torney prosecuting  in  the  case,  nor  shall  the 
same  be  considered  by  the  court  or  Jury  be- 
fore whom  the  trial  takes  place."     In  State  t. 
Mosley,  31  Kan.  357,  2  Pae.  783,  Justice  Hor- 
ton  said:    "We  tmderstand  the  statute  is  ex- 
plicit that,  when  a  defendant  in  a  criminal 
case  declines  to  testify  In  his  own  behalf,  ab- 
solute silence  on  the  subject  Is  enjoined  oa 
counsel  In  their  argument  on  tbe  trial,  and 
ttiat  the  court  will  hold  the  prosecuting  attor- 
neys to  a  strict  observance  of  their  duty  In 
this  respect."    It  was  held  in  the  case  oi 
State  V.  Graham  (Iowa)  17  N.  W.  192:    "The 
statute  Is  explicit  that  the  district  attorney  shall 
not  refer  to  the  fact  that  the  defendant  did 
not  testify  In  his  own  behalf,  and  for  him  to 
do  so,  expressly  or  In  substance.  Is  misconduct 
that  warrants  the  granting  of  a  new  trial" 
We  cannot  say  that  the  language  used  by  the 
county  attorney,   considered  alone,  is  such  a 
violation  of  the  statute  above  quoted  as  to 
require  a  reversal  of  this  case;   but  his  clos- 
ing argument  was  well  calculated  to  prejudice 
the  Jury  against  the  defendant.     The  state 
relied  for  a  conviction  upon  circumstantial  ev- 
idence alone.    The  case  Is  a  close  one,  and  the 
strength  of  the  testimony  offered  against  the 
defendant  has  been  carefully  considered  In  ar- 
riving at  a  conclusion.     We  are  agreed,  the 
.  strength  of  the  testimony  considered,  that  the 
Improper  statements  made  by  the  county  at- 
torney In  his  closing  argument  to  the  Jury  may 
have  determined  the  verdict.     The  Judgment 
will  be  reversed,  and  the  case  remanded  for  • 
new  trIaL     All  the  Judges  concurring. 
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WIM.tAMS,  Con«table,  t.  MIM.BR  et  «1. 
(Court  of  Appeals  of  Kansns,  Southern  Depart- 
ment, C.  D.    July  21.  1897.) 

Attachment  op  Moktoaoed  Pkopektt — IIoktoa- 
OBB  IS  Pdbskssion— Pleading  as  Evidence. 

1.  A  mortgagee  in  poaseaaion  is  the  owner  of 
the  personal  propert,y  described  in  the  mortgage, 
as  against  an  otticer  who  takes  the  property  un- 
der an  attachment  as  the  property  of  the  mort- 
gagor. 

2.  Such  possession  cures  any  defect  which  may 
arise  from  authorizing  the  mortgagor  to  sell  the 
property. 

3.  A  person  In  possession  of  a  chattel  mortgage 
and  the  notes  secured  thereby,  who  has  renew- 
ed the  mortgage,  collected  a  large  portion  of 
said  notes,  and  taken  possession  of  the  mort- 
gaged property  under  the  mortgage,  will  be  held 
to  be  the  owner  thereof  for  tne  pnrpose  of  re- 
covering the  mor(  (raged  property  from  an  offi- 
cer w4io  attaches  it  as  th«  property  of  the  mort- 
gagor. 

4.  A  verified  answer  in  another  action  cannot 
be  introdnced  by  one  party  as  part  of  the  crosa- 
examination  of  a  witness  for  the  adverse  party 
to  contradict  or  impeach  such  witness. 

(Syllabus  by  the  Court.) 

BJrror  from  court  of  common  pleas,  Sedg- 
wick county. 

Action  by  Amanda  Miller  and  B.  A.  Sankey 
against  J.  O.  WllUama,  constable.  Judgment 
for  plaintiffs.  Defendant  brings  error.  AX- 
firmed. 

J.  y.  Dangberty,  for  plalntllT  In  etior. 

DENNISON,  P.  J.  1*18  is  an  action  In  re- 
plevin, brought  In  the  court  of  common  pleas 
of  Sedgwick  county,  Kan.,  by  the  defendants 
In  error,  to  recover  the  possession  of  certain 
personal  property.  Miller  and  Sankey  claimed 
tl»e  right  to  the"  possession  of  the  property  as 
tbe  mortgagees  of  the  prior  owners,  and  they 
claimed  to  have  been  in  possession  of  the  prop- 
erty wben  Williams,  as  constable,  levied  an  at- 
tadmient  upon  it  as  the  property  of  George  D. 
Martin,  one  of  the  mortgagors.  Amanda  Miller 
Introduced  In  evidence  a  chattel  mortgage  from 
Pattee  and  Martin  to  Weller  and  Miller,  and 
she  claims  that  the  notes  which  It  secured  had 
been  assigned  to  her.  R.  A.  Sankey  Introdnced 
a  note  and  chattel  mortgage  executed  and  de- 
livered by  Oeorge  D.  Martin  to  said  Sankey. 
Bach  of  these  mortgages  contained  a  desciip- 
tlon  of  the  property  levied  npon  imder  the  at- 
tachment After  the  plaintiffs  had  hitroduced 
their  evidence,  and  rested,  the  defendant  de- 
murred to  the  evidence,  and  the  second  ground 
of  the  demurrer  was  that  two  causes  of  action 
were  Improperly  Joined.  This  part  of  the  de- 
murrer was  sustained,  and  the  defendants,  aft- 
er having  first  obtained  leave  of  the  court,  dis- 
missed the  action  as  to  R.  A.  Sankey,  and  pro- 
ceeded with  tiie  case  as  to  Mrs.  Miller.  Tliere 
was  no  error  In  this  dismissal.  The  jury  found 
in  favor  of  Mrs.  Miller,  and  Judgment  was  ren- 
dered on  their  verdict,  and  Williams  brings  the 
case  here  for  review.  The  piaintUT  In  error 
contends  that  the  coitrt  erred  in  receiving  tbe 
chattel  mortgage  offered  in  evidence  by  Mrs. 
Ml.ter,  and  argue  three  reasons  for  such  error: 


First,  because  tbe  mortgage  offered  was  not 
relevant  to  any  Issue  made  by  the  pleadings; 
second,  because  the  mortgage  purported  to 
have  been  given  to  Weller  and  Miller,  and 
there  was  no  assignment  of  the  mortgage  to 
I  Amanda  Miller,  and  no  evidence  of  a  transfer 
to  her  of  the  notes  secured  by  tbe  mortgage; 
third,  because  the  mortgage  offered  sboweil  up- 
on Its  face  that  It  was  fraudulent  as  to  cred- 
itors, and  void.  The  first  reason  is  predicated 
npon  the  fact  that,  while  the  petition  alleges 
that  tbe  plaintiffs  below  were  the  absolute 
owners  and  entitled  to  the  immediate  posses- 
sion of  Hie  property,  tbe  mortgage  tended  to 
prove  a  special  ownership  therein.  The  third 
reason  Is  predicated  upon  the  fact  tliat  a  clause 
in  the  mortgage  allowed  tbe  mortgagor  to  re- 
tain possession  and  sell  the  goods  In  the  or- 
dinary course  of  trade,  and  to  apply  the  pro- 
ceeds to  the  payment  of  the  notes  secured,  and 
In  keeping  up  the  stock.  These  objections  are 
both  overcome  by  the  feet  that  the  plahitlffs 
below  bad  reduced  the  goods  to  possession 
prior  to  tiie  levy  of  tbe  attadiment.  Tbe  ques- 
tion of  tbe  possession  of  the  goods  by  tbe 
plaintiffs  below  was  made  an  Issue  In  the 
pleadings.  Bach  side  introduced  evidence  up- 
on such  Issue,  and  the  general  finding  of  the 
Jury,  having  been  approved  by  the  court,  set- 
tled such  issue  in  favor  of  Mrs.  Miller.  The 
second  objection  Is  overcmne  by  tbe  fact  that 
the  mortgage  which  was  Introduced  In  evidence 
had  been  renewed  by  Mrs.  Miller  as  assignee, 
and  the  notes  and  mortgage  were  in  her  pos- 
session, and  a  large  portion  of  them  had  been 
paid  to  her,  and  that  she  was  In  iK>ssessIon  of 
tbe  stock  under  the  mortgage.  The  plaintiff  In 
error  also  contends  that  the  court  erred  In  re- 
fusing to  permit  bim  to  Introduce  In  evidence  a 
verified  answer  of  Mr.  Sankey,  filed  by  him  In 
the  case  of  Pierce  &  Bushnell  Manuf'g  Co. 
against  Martin,  Sankey  et  al.  There  was  a 
dispute  between  Mr.  Sankey  and  the  deputy 
constable  as  to  whether  Mrs.  Miller  and  Mr. 
Sankey  were  In  possession  of  the  stock  on  the 
evening  of  October  23d,  when  the  levy  was 
made.  The  plaintiff  In  error  sought  to  Intro- 
duce tbe  answer  in  evidence  as  part  of  tiie 
cross-examination  of  Sankey,  claiming  that  tbe 
facts  set  forth  in  the  answer  did  not  corre- 
spond with  the  evidence  then  being  given  by 
him.  It  might  have  been  proper  to  have  Inter- 
rogated Mr.  Sankey  as  to  whether  he  had  not 
made  different  statements  In  tbe  answer  from 
those  be  was  then  making,  and  then  hove  In- 
troduced the  answer  for  the  purpose  of  im- 
peaching this  testlm(»iy;  but  It  cannot  be  se- 
riously contended  that  the  plaintiff  in  error 
could  have  Introduced  tbe  answer  as  part  of 
the  cross-examhntlon  of  Mr.  Sankey.  There 
are  other  asslgnmoits  of  error  argued,  but, 
when  analyzed  upon  tbe  theory  that  Mrs.  Mil- 
ler was  In  possession  of  tbe  stock  at  tbe  time 
of  the  levy,  It  appears  that  no  material  error 
was  committed.  The  Judgment  of  tbe  court  of 
common  pleas  is  alBrmed.  All  tbe  judges  con- 
earring. 
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GERMAN  INS.  CO.  OP  FREBPORT,  ILL.,  r. 
WRIGHT. 

vCourt  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.   July  21,  1897.) 

lilXECUTOES — niGHTS      OF     ACTIOH PLEADING 

— Time     of     Fiuhci — t^tat. — actions — 

When    Comkenced— Insurance — 

Increase  of  Risk. 

1.  When  a  petition  alleges  that  the  plaintiff 
is  the  duly  qualified  and  acting  executru  of  the 
last  will  of  a  person  who  procured  a  policy  of 
insurance  upon  a  dwelling  house,  but  who  died 
hefore  the  loss  occurred,  hrld,  that  such  execu- 
trix is  the  proper  person  to  maintain  an  action 
to  recover  upon  a  loss  occurring  under  the  pd- 
icy,  and  that  the  allegatious  of  the  petition  are 
sumdent  to  show  her  right  to  maintain  the  ac- 
tion. 

2.  The  case  of  Rice  v.  Hodge,  26  Kan.  164, 
and  others,  cited  and  followed,  as  to  the  time 
the  issues  are  made  up  and  the  oaae  is  triable. 

3.  When  a  lire  insurance  policy  contains  a 
clause  which  provides  that  the  policy  shall  be 
null  and  void  if  the  risk  be  increased  in  any 
manner,  except  by  the  erection  and  use  of  ordi- 
nary outbuildings,  such  clause  applies  to  any- 
thing done,  either  directly  or  indirectly,  by  the 
insured,  and  not  to  those  things  which  are  done 
by  another,  and  over  which  the  insured  has  no 
control,  and  of  which,  possibly,  he  may  not  even 
have  had  notice. 

4.  Where  an  attempt  is  made  to  commence 
an  action  on  January  29,  1801,  by  filing  a  i>e- 
tition  in  the  district  court,  and  causing  the  is- 
suance of  a  summons  thereon,  the  service  of 
which  is  afterwards  set  aside,  and  where  an 
alias  summons  is  issued  on  February  12,  and 
properly  served  February  14,  1891,  lich!  that,  un- 
der paragraph  4097  of  the  (Jeneral  Statutes  of 
1889,  the  action  will  be  deemed  to  have  been 
commenced  on  said  January  20th. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Butler  county. 

Action  by  Mary  J.  Wright,  executi-lx  of  the 
■will  of  Joseph  F.  Wright,  deceased,  against 
the  German  Insurance  Company  of  Free- 
port,  111.  From  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

Wlnne  &  Sanders,  for  plaintiff  In  error. 
E.  N.  Smith  for  defendant  in  error. 


DENNISON,  P.  J.  Tills  acUon  wab 
brought  in  the  district  court  of  Butler  coun- 
ty, Kan.,  by  Mary  J.  Wright,  as  executrix  of 
the  last  win  of  Joseph  F.  Wright,  deceased, 
as  plaintiff,  against  the  German  Insurance 
Company  of  Freeport,  111.,  defendant,  to  re- 
cover for  the  loss  by  Are  of  a  dwelling  house 
upon  which  said  company  had  written  a  pol- 
icy. The  house,  when  the  iwllcy  was  writ- 
ten, was  located  upon  a  farm;  and  permis- 
sion was  given  in  the  policy  to  the  Insured 
to  remove  the  house  to  lot  8,  block  5,  High- 
tower's  addition  to  Beaumont,  Kan.  The 
house  was  so  removed,  nnd  afterwards  an- 
other house  was  built  upon  an  adjoining  lot, 
within  211/^  feet  of  the  Insured  house;  and 
said  other  house  caught  fire,  and  was  the  im- 
mediate cause  of  the  burning  of  the  Vnsurcd 
house.  The  other  building  was  erected  with- 
out the  knowledge  or  consent  of  said  Insiu*- 
ance  company,  and  was  erected  upon  a  lot 
not  owned  or  controlled  by  the  assured,  and 
without  any  fatilt  upon  bis  part.    The  policy 


provides  that  if  the  risk  be  Increased  In  any 
manner,  exc^t  by  the  erection  and  use  of 
ordinary  outbuildings,  without  consent  in- 
dorsed thereon,  the  policy  shall  be  null  and 
void.  It  also  looTldes  for  Immediate  notice 
of  loss,  and  proof  thereof  to  be  furnished 
within  30  days,  and,  U  anch  proof  is  not 
furnished  within  60  days  from  date  of  loss, 
the  claim  shall  not  be  dne  and  payable, 
and  the  policy  to  be  null  and  void  and  of  no 
effect.  It  also  provides  that  no  suit  shall 
be  brought  against  the  company  unless  com- 
menced within  6  months  after  the  loss  shall 
have  occurred.  The  policy  Is  dated  May 
27,  1886,  and  expired  May  24,  1891.  Joseph 
F.  Wright  died  June  26,  1890.  The  loss  un- 
der the  policy  occurred  August  5,  1890.  On 
September  24,  1890,  Mary  J.  Wright  was  du- 
ly appointed  executrix  of  the  last  will  of 
Joseph  F.  Wright  by  the  probate  court  of 
Butler  county,  Kan.,  and  she  immediately 
qualified  and  entered  upon  the  discharge  of 
the  duties  Imposed  by  said  appointment. 

The  plaintiff  in  error  contends  that  the  de- 
murrer to  the  petitiCMa  should  have  been  sus- 
tained, because  It  contains  no  allegation  of 
the  probate  of  the  wlU,  and  that,  the  devisee 
being  an  assign  or  assignee  of  the  insured, 
said  devisee,  and  not  the  executrix,  la  the 
proper  party  to  bring  suit.  The  petition  al- 
leges that  this  defendant  in  error  Is  the  duly 
appointed,  qualified,  and  acting  executrix  of 
the  last  will  of  Joseph  P.  Wright  Tlie  al- 
legations of  the  petition  are  sufficient,  and 
the  executrix  Is  the  projier  party  to  maintain 
the  action.  Insurance  Co.  ▼.  Curran,  8  Kan. 
9. 

The  answer  in  this  case  was  filed  on  the 
24th  day  of  March,  1891.  On  the  20th  day 
of  October,  1891,  the  parties  annoimced 
themselves  ready  for  trial.  After  the  Jury 
was  impaneled  and  swM-n  to  try  the  case, 
the  defendant  moved  the  court  for  Judg- 
ment, stating  that  no  reply  was  filed  In  th«: 
case.  The  plaintiff  asked  leave  to  file  a  re- 
ply, which  request  was  granted,  and  the 
motion  of  the  defendant  for  Judgment  was 
overruled.  The  defendant  then  objected  to 
the  Introduction  of  any  evidence  In  the  case, 
for  the  reason  that  the  petition  does  not 
state  facta  sufficient  to  constitute  a  cause  of 
action  In  favor  of  the  plaintiff  and  against 
the  defendant.  The  i^alntiff  then  offered 
In  evidence  an  agi-eement  between  the  par- 
ties, marked  "Exhibit  A."  The  defendant 
then  objected  to  the  trial  of  the  case  at  that 
time  for  the  reason  that  the  Issues  were 
not  made  up  10  days  before  the  commence- 
ment of  the  term.  The  court  stated  to  the 
counsel  for  the  defendant,  "If  the  defendant 
is  prepared  to  make  a  showing  that  this  Is 
a  surprise.  I  will  give  you  until  morning." 
The  counsel  for  the  defendant  asked  for  the 
delay,  and  the  case  went  over  until  the  next 
morning,  wnen  the  trial  was  proceeded  with 
over  the  objection  of  the  defendant,  but 
without  any  showing  having  been  made  by 
bim.    The  defendant  claims  that   the  court 
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erred  In  permitting  the  reftly  to  be  filed  oat 
of  time,  and  in  forcing  It  to  go  to  trial  the 
next  day  after  the  filing  of  the  reply.  These 
matters  rest  in  the  aoimd  discretion  of  the 
trial  court,  and  there  was  no  abuse  of  judi- 
cial discretion.  Paragraph  4189  of  the  Gen- 
eral Statutes  of  1889  authorizes  the  court,  or 
a  Judge  thereof  in  vacation,  to  allow  plead- 
ings to  be  filed  after  the  time  fixed  bj  the 
statute.  See  Wright  v.  Bacheller,  16  Kail. 
259;  Rice  t.  Hodge,  26  Kan.  164.  The  is- 
sues In  this  case  were  made  up  as  soon  as 
the  plaintiff  defaulted  by  not  filing  a  reply, 
and  the  case  stood  for  trial  at  any  term 
begim  10  days  thereafter.  The  proylsions 
of  paragraph  4410,  Oen.  St  1889,  had  spent 
their  force.  This  position  Is  clearly  argued 
In  Rice  T.  Hodge,  26  Kan.  164.  See,  also, 
Taylor  t.  Hosick,  13  Kan.  618;  Grant  T. 
Fendery,  15  Kan.  242. 

The  next  contention  is  that  the  court  err- 
ed in  oyerriiling  the  demurrer  to  the  evidence 
Introduced  by  the  phtlntlfT  below.  This  con- 
tention Is  based— First,  upon  the  fact  that 
an  exposure  bad  been  erected  upon  a  lot  ad- 
joining the  one  upon  which  the  insured  house 
was  located;  second,  that  no  proof  of  loss 
had  been  furnished;  third,  that  suit  had  not 
been  commenced  within  six  months  after  the 
fire  occurred. 

In  answering  the  first  proposition,  it  will  be- 
come necessary  to  determine  whether  the 
clause  In  the  policy  which  provides  that  the 
policy  shall  become  null  and  void  If  the  risk 
be  Increased  In  any  manner,  except  by  the  erec- 
tion and  use  of  ordinary  outbuildings,  without 
consent  Indorsed  thereon,  shall  bfe  held  to  ap- 
ply to  a  case  where  a  building  is  erected  upon 
an  adjoining  lot,  which  bekmgs  to  another 
party,  and  Is  In  no  mamier  imder  the  control  of 
the  Insured.  No  authorities  are  cited  by  ei- 
ther party  upon  this  question.  It  would  seem 
to  us  to  apply  to  anything  done  either  directly 
or  Indirectly  by  the  insured,  and  not  to  those 
things  which  are  done  by  another,  and  over 
which  the  insured  has  no  control,  and  of  which, 
possibly,  he  may  not  even  have  had  notice. 

In  answering  the  second  proposition.  It  is 
only  necessary  to  state  that  Mr.  WInne  Is  ad- 
mitted by  the  pleadings  to  be  the  duly-author- 
ized agent  of  the  company,  and  there  was 
some  evidence  tending  to  establish  the  fact  that 
prior  to  the  expiration  of  the  60  days  he  de- 
nied the  liability  of  the  company,  giving  as  a 
reason  therefor  that  the  fire  caught  In  the  oth- 
er house.  It  has  been  repeatedly  held  by  the 
supreme  court  of  this  state  that  this.  If  true, 
obviates  the  necessity  of  proof  of  loss  being 
furnished. 

In  answering  the  third  contention  the  follow- 
ing facts  are  to  be  considered:  The  loss  oc- 
curred August  5,  1890.  The  petition  was  filed 
January  29,  1891,  and  two  summonses  were  is- 
sued upon  that  day.  On  February  11,  1891, 
the  defendant  specially  appeared,  and  moved 
the  court  to  dismiss  the  action  because  no  le- 
gal summons  had  ever  been  served  trpon  It; 
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and  on  March  4,  1891,  the  service  was  set 
aside,  and  the  costs  taxed  to  the  plaintiff. 
On  the  12th  day  of  February,  1891,  the  plain- 
tiff bad  an  alias  summons  issued,  which  was 
duly  served  upon  the  defendant.  An  actloo 
Is  commenced  by  the  filing  of  a  petition, 
and  causing  a  summons  to  be  Issued  there- 
on. Gw.  St  1889,  par.  4136.  It  is  not  con- 
tended that  the  six-months  limitation  is  not 
binding  upon  the  parties.  This  question  has 
been  settled  in  this  state  by  repeated  deci- 
sions of  our  siqireme  court  See  McElroy  ▼. 
Insurance  Co.,  48  Kan.  200,  29  Pac.  478;  In- 
surance Co.  V.  Stoffels,  48  Kan.  205,  29  Pac. 
479;  Insurance  Co.  y.  OSbom,  1  Kan.  App. 
197,  40  Pac.  1099.  In  Insnnmee  Go.  y.  Stoffels, 
supra,  the  coixrt  says:  "A  stipulation  in  a  pol- 
icy of  insurance  limiting  ihe  time  within  which 
suit  may  be  comm«>ced  thereon  is  binding  on 
the  policy  holder;  and,  where  the  provision  in 
the  policy  Is  that  'no  action  shall  be  sustained 
thereon  unless  commenced  within  six  months 
next  after  the  fire,'  the  limitation  shall  com- 
mence to  run  from  the  date  of  the  fire,  and 
not  from  the  expiration  of  the  period  within 
whitih  the  company  may  pay  Qie  loss."  The 
petition  hi  this  case  was  filed  January  29, 
1891,  being  several  days  prior  to  the  execra- 
tion of  the  six-months  Itauitatlon.  The  service 
of  the  summons  only  was  set  aside  on  March  4, 
1891.  On  February  12, 1891,  an  alias  summons 
was  Issued  and  properly  served.  This  is  a  full 
compliance  with  the  requirements  of  the  stat- 
utes. The  plaintiff  certainly  attempted  to 
commence  ber  action  on  January  29, 1891,  and 
faithfully,  properly,  and  dillg«itly  endeavor- 
ed to,  and  did,  procure  a  service  upon  the  com- 
pany within  60  days.  See  Tbompson  y.  Manu- 
facturing Co.,  29  Kan.  476.  "An  attempt  to 
commence  an  action  shall  be  deemed  equiva- 
lent to  the  commencenvent  Hiereof,  within  the 
meantaig  of  this  article,  whm  the  party  faith- 
fully, properly  and  diligently  endeavors  to  pro- 
cure a  service,  bat  such  attempt  must  be  fol- 
lowed by  the  first  publication  or  service  of  the 
summons  within  sixty  days."  Gen.  St.  1880, 
par.  4097.  Not  only  this,  but  the  defendants 
entered  their  general  appearance  in  the  esse 
on  February  24,  1891,  by  filing  a  demaner  to 
the  plaintiff's  petition.  In  Insurance  Co.  y. 
Stoffels,  48  Kan.  206,  29  Pac.  479,  the  summons 
and  the  service  thereof  were  set  aside,  and 
the  actlcm  was  held  to  have  beea  commenced 
too  late;  bnt  in  that  case  no  attempt  had  been 
made  to  procure  service,  and  service  of  the 
summons  was  not  made  within  60  days  from 
the  filing  of  the  petition.  The  judgment  of  the 
district  oourt  is  affirmed.  All  the  judges  con- 
curring. 

(6  Kftn.  App.  on 
MTI/LER  V.  FORBES  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment C.  D.    July  21,  1807.) 

SuMMOiis— Sbrvioc— Faildhs  Of  Bbibipf  to  Rs- 

TtlRS. 

Where  a  ■ummons  is  made  returnable  in 
nine  days  from  the  day  of  iu  iasnaaoet  and  is 
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•erred  one  daj  betoiw  the  flar  npon  whldi  it  li 
made  returnable,  and  twenty-one  days  before 
the  defendants  are  required  to  anawer,  the  sum- 
mons and  the  service  thereof,  and  a  judgment 
rendered  thereon  upon  default  by  the  defend- 
ants, are  neither  Toid  nor  voidable  because  of 
the  failure  of  the  sheriff  to  return  such  sum- 
mons and  file  the  same  with  the  clerk  of  the 
district  court  until  the  day  after  the  return  day. 
(Syllabus  by  the  Court.) 

Error  from  district,  court.  Harper  county. 

Action  by  O.  U.  Miller  aga'"  ;  ■«,... lam 
Forbes  and  James  Hammers.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Be- 
Tersed. 

Croolcer  &  Anthony,  for  plalntitF  in  error. 
W.  8.  Cade  and  Noaii  Allen,  for  defendants  In 
error. 

DKNNIBON,  P.  J.  This  proceeding  in  er- 
ror  was  brought  in  this  court  to  review  the  or* 
der  of  the  district  court  of  Harper  county, 
Kan.,  Betting  aside  the  summons  and  the  serv- 
ice thereof  and  the  judgment  rendered  in  the 
case  of  Miller  against  Forbes  et  al.,  then  pend- 
ing in  said  court.  C.  R.  Miller  brought  suit 
upon  a  note  made  by  Forties,  and  indorsed 
by  James  Hammers,  and  delivered  to  said 
Miller.  The  petition  and  praecipe  for  the 
summons  were  filed  on  the  16th  day  of  Novem- 
ber, 1887,  and  the  summons  was  made  return- 
able on  the  24th  day  of  November,  1887,  and 
the  defendants  were  required  to  answer  on  or 
before  the  14tb  day  of  December,  1887.  The 
summons  was  served  on  the  23d  day  of  Novem. 
ber,  and  was  returned  and  filed  by  the  sheriff 
om  the  25th  day  of  November,  1887.  Judg- 
ment by  default  was  rendered  on  the  4th  day 
of  January,  1888.  On  April  6,  1881,  the  de- 
fendants filed  in  the  office  of  the  cleric  of  the 
district  court  of  said  covity  their  motion  to 
set  aside  the  summons  and  service  thereof  in 
the  aliOTe-entitled  action,  for  the  reason  that 
the  return  of  the  sheriff  was  not  made  on  or 
before  the  day  stated  in  the  summons  as  the 
return  day  thereof,  and  on  April  6,  1891,  the 
defendants  also  filed  a  motion  to  set  aside, 
Tacate,  and  hold  for  naught  the  Judgment 
heretofore  rendered  in  said  cause,  because  the 
same  is  void,  for  the  same  reasons,  and  for 
the  further  reason  that  said  judgment  was  for 
$480,  when  the  petition  showed  that  the  plain- 
tiff was  entitled  to  only  $390,  conceding  all 
claimed  therein.  On  the  20th  day  of  April, 
1801,  the  summons,  together  with  the  sheriff's 
return  thereon,  and  the  Indorsements  and  file 
marks  of  the  cleric  thereon,  were  presented  to 
the  court  by  the  defendants  in  support  of  said 
motion,  and  ttiis  was  all  the  testimony  offered 
on  the  hearing  thereof,  and  the  court  set  aside 
the  summons  and  the  service  thereof,  and  the 
court  also  vacated,  set  aside,  and  held  for 
naught  the  judgment  rendered  in  the  action, 
although  the  plaintiff  offered  in  open  court  to 
remit  the  sum  of  $105  from  the  amount  of  the 
judgment  These  motions  having  been  filed 
more  tlian  three  years  after  the  rendition  of 
the  Judgment,  but  one  question  could  have 
been  coasldeTed  by  the  district  court,  and  bat 


<»e  4nestion  will  be  considered  hj  na,  and  that 

is,  is  the  Judgment  void?  The  summons  in 
this  case  was  made  returnable  within  nine 
days  after  its  date,  and  waa  served  by  the 
sheriff  on  the  day  before  the  return  day  there- 
of. Our  supreme  court  has  held  in  the  case  of 
Clongb  T.  McDonald,  18  Kan.  114,  tnat  a  sum- 
mons of  this  kind  is  never  void.  They  say, 
however,  that  if  the  officer  should  take  the  10 
days  given  him  by  law  within  which  to  serve 
it  upon  the  defendant,  it  might  be  voidable  for 
the  reason  that  it  shortens  the  time  within 
which  the  defendant  may  answer  or  demur; 
but  where  the  officer  serves  the  summons  be- 
fore the  return  day,  the  summons  or  the  serv- 
ice is  neither  void  nor  voidable.  In  such 
a  case  the  defendant  has  lost  nothing.  He 
has  his  full  20  days  after  the  return  day  ot- 
the  summons  within  which  to  answer  or  de< 
mur,  and  that  is  all  that  the  law  gives  him  in 
any  case.  It  is  the  time  of  the  officer,  and 
not  that  of  the  defendant,  that  is  shortened 
by  making  the  return  of  the  summons  less 
than  10  days  from  Its  date.  In  the  case  at 
bar,  if  the  summons  or  the  return  thereof  is 
void,  and  should  have  been  set  aside,  it  is  be- 
cause the  sheriff  failed  to  return  the  sum- 
mons, and  file  It  with  the  clerk,  upon  the  day 
mentioned  in  the  summons.  In  the  case  of 
Smith  V.  Payton,  13  Kan.  366,  our  supreme 
court  says:  "We  suppose  that  it  will  not  be 
claimed  that  a  writ  or  the  service  thereof  be- 
comes void  by  reason  of  a  failure  of  the  sher- 
iff to  return  the  writ  on  the  retium  day.  It 
is  the  general  practice  of  sheriffs  not  to  re- 
turn writs  until  after  the  return  day."  And 
in  this  case  they  uphold  a  writ  which  was 
returned  21  days  after  it  was  issued.  In  the 
case  at  bar  the  defendants  were  personally 
served  with  summons  on  the  23d  day  of  No- 
vember, 1887,  and  had  until  the  14th  day  of 
December  within  which  to  answer  or  demur 
to  the  petition  ffied  therein.  This  was  21  days 
after  the  service  of  the  summons,  and  20  days 
after  the  return  day  mentioned  in  the  sum- 
mons. Clearly,  the  defendants  lost  nothing, 
were  deprived  of  no  rights,  by  the  failure  of 
the  sheriff  to  return  and  ffie  the  summons  on 
the  day  mentioned  therein  as  the  return  day, 
and  the  court  erred  In  setting  aside  the  sum- 
mons or  service  thereof,  or  the  judgment  here- 
tofore rendered  in  this  case.  The  judgment  of 
the  district  coiut  is  reversed,  and  the  case  re- 
manded, with  instructions  to  overrule  the  mo- 
tion to  set  aside  the  summons,  and  the  service 
thereof,  and  the  Judgment  heretofore  rendered 
in  this  case.    All  the  Judges  concurrhig. 


«  Kan.  App.  654 

KEYSTONE  IRON-WORKS  CO.  t. 

WILKIK. 

(Court  of  Appeals  of  Kansas,  Southern  D^iart- 

ment,  C.  D.    July  21,  1887.) 
DBMUsaEB  TO  EviDBNCB— Sheriff's  Dsu>— Paop- 

■RTT  COVVBTBD. 

1.  Where  a  demurrer  to  the  evidmce  of  the 
plaintiff  is  improperly  sustained,  the  error  can- 
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not  be  cured  Iry  the  eyldence  which  may  hegiv^ 
en  by  the  defendant,  under  paragraph  426t  of 
the  General  Statutes  of  1889. 

2.  The  plaintiff  is  entitled  to  bar*  conSicting 
evidence  submitted  to  the  jury. 

3.  Where  the  pleadings,  judgment,  order  of 
confirmation,  and  BheritTs  deed  limit  the  descrip- 
tion of  the  property  conyeyed  by  Miid  deed  to  • 
tract  of  land,  and  the  buildings,  machinery,  ap- 
purtenances, and  fixtures  situated  thereon,  the 

Sorchaser   cannot   claim,    under  auch    sheriff's 
eed,  the  boilers,  pumps,  pipea,  and  other  ma- 
diinery  located  upon  the  land  of  stranfem,  and 
used  in  supplying  water  for  the  use  of  the  mill 
on  the  land  described,  as  well  aa  for  the  nae  of 
the  city. 
(Syllabus  by  the  Court.) 
Error  from  district  court,  Bntler  county. 
Action  by  the  Keystone  Iron- Works  Company 
against  Alma  Willcie.    Judgment  for  deXeod- 
ant,  and  plaintiff  brings  error.    Affirmed. 

Angevine  &  Cubbiaon,  for  plaintiff  In  error. 
Bedden  &  Schumacher,  for  defendant  In  error. 

DBNNISON,  F.  J.  This  la  an  action  in  re- 
pleTln,  brought  in  the  district  court  of  Butler 
county,  Kan.,  to  recover  the  possession  of  a 
steam  boiler,  pumps,  pipes,  and  other  ma- 
diinery  used  for  the  purpose  of  pumping  wa- 
ter, and  situated  at  or  near  DougUiss,  in  said 
county.  The  plaintiff  below,  who  is  the  plain- 
tiff in  error  in  this  court,  claims  title  to  the 
Itroperty  under  and  by  yiitae  of  a  sherlfTs 
deed,  executed  June  30,  1890,  to  block  5,  WU- 
kie's  addition  to  the  city  of  Douglass,  In  said 
county..  The  defendant  claims  ilie  tight  of 
possession  as  the  agent  of  D.  T.  H^ideraon, 
who  claims  title  under  a  chattel  mortgage  ex- 
ecuted by  the  Douglass  Sugar  Comi>any  to  hJm 
on  October  20,  1888,  vrlUch  was  filed  for  rec- 
ord October  22,  1888,  and  renewed  by  affida- 
vit on  October  16,  1889,  the  possession  of  said 
property  haTtaig  been  taken  by  said  defend- 
ant as  such  agoit  prior  to  the  commencement 
of  this  action.  The  Douglass  Sugar  Com- 
pany purchased  block  6  in  WUkle's  addition  to 
the  town  of  Douglass,  in  Bntler  county,  Kan., 
in  May,  1888,  and  began  the  erection  of  a 
sugar  mill,  which  they  completed  on  or  about 
the  15th  day  of  October,  1888.  In  June,  1888, 
the  sugar  ctrnpany  executed  a  mortgage  to  N. 
F.  Fraaier  to  secure  the  sum  of  |10,600,  and 
became  indebted  to  different  persons  for  ma- 
terial furnished  for  the  erection  of  said  mill. 
In  June,  1888,  it  was  ascertained  that  the 
well  which  had  been  dug  on  the  premises  did 
not  fnmisb  a  sufficient  quantity  of  water  to 
operate  the  sugar  miH,  and  the  sugar  company 
eoostmcted  a  piuaptaig  station  at  the  Walnut 
rirer,  consisting  of  steam  boilers  and  pumps, 
and  connected  this  pumping  station  with  the 
main  plant  by  means  of  iron  pipes.  The  pump- 
ing ststlon  was  also  used  to  supply  the  city 
of  Douglaas  with  water.  Action  was  brought 
In  the  district  court  of  Bntler  county,  Kan.,  to 
forecioee  one  of  ths  mechanics'  liens,  and  all 
of  the  n«nboideEB,  including  the  Merchants' 
Bank  of  Sa  Dorado,  tlie  assignee  of  the  Fnuier 
mortgage,  wore  made  parties  defendant,  whidi 
action  was  taken  upon  a  change  of  Tenue  to 
Cowley  county,  wltere  the  case  was  tried,  and 


judgment  rendered  against  tbe  Donglass  Sugar 
Company.  An  order  of  sale  was  Issued  upon 
said  judgment,  and  the  property  sold  to  this 
plaintiff,  the  Keystone  IrMi-Works  Company, 
for  the  sum  of  (10,001.  In  tbe  answers  and 
cross  petitions  in  the  original  snit,  whldi  are 
introduced  In  evidence  in  this  case,  the  parties, 
Indndlng  this  plaintiff,  ask  for  liens  upon 
bkM^  8  In  WUkle's  addldaB  to  Dooc^ass,  But- 
ler connty,  KatL,  and  "tbe  buUdings,  bnprore- 
ments,  and  macfalneiy  theieanto  belonging, 
and  sitoated  and  being  on  said  real  estate." 
The  judgment  apoa  wUdi  tbe  order  of  sale 
Issued,  which  Is  also  in  evidence  In  tUa  case, 
commands  tbe  sberiff  of  Bntler  county,  Kan., 
"to  cause  to  be  appraised,  and  to  adverttee  and 
sell  accoidlug  to  law,  the  lands  and  tenements 
In  said  plaintiff's  pedoon  described,  and  In  tbe 
sevoal  answers  and  cross  i>etition8  of  said  d»- 
fendants  herein  desAibed,  to  wit,  bkx^  Na 
Ave  (S)  in  WIIkW%  additltm  to  tbe  dty  of 
Douglass,  Bntler  county,  Kansas,  together 
with  all  tbe  bnUdlBga,  flxtinres,  maebteery,  and 
other  npportenanees  thereto  belonging  and 
thereon  sltnated."  The  order  of  tbe  court  edar 
firming  the  sale,  wlileh  Is  also  in  evldenoe,  di> 
reets  the  sheriff  to  ezeente  to  the  pardmser  a 
deed,  conveying  "aU  of  Mock  6  in  WUkle's  ad- 
dltion  to  the  dty  of  Doqglaai,  Bntler  ooonty, 
E[anBas,  together  Willi  aa  tbe  appmtenancea, 
fixtures,  and  machinery  tbereon  sttaate."  Tbe 
granting  clanss  in  tbe  deed,  whleb  Is  also  la 
evidence.  Is  "an  of  block  6  In  WSklCs  addition 
to  the  dty  ot  Don^iaas,  BvOer  county,  Ksmsw, 
together  with  all  the  baBdlngs,  flztores,  ma- 
chinery, and  other  appurtenanees  tbcrsneto  be- 
longing and  tbereon  situate,  snd  all  the  eattta, 
right  title,  and  Interest  whatsoevsr  of  tbe 
Douglass  Sugar  Oompany  and  tt»  defendania 
In  the  above-entitled  snit"  In  tbe  Jodgment 
upon  wlikh  the  sheriff's  deed  Is  based,  the 
court  refused  to  dedare  tbe  claims  of  tbe  paz>- 
ties  wbo  furnished  materisl  tor  tbe  eonstmy 
tk>n  ot  the  pumping  station  and  pipes  to  be 
mechsnlcs*  liens  upon  tbe  real  estate  of  tbe 
sugar  company.  After  tbe  plaintiff  had  sub- 
mitted Us  evidence,  the  defMidant  demnired 
thereto,  which  demurrer  was  by  tbe  eoort  sns- 
tatned,  and  the  defendant  OiereiqMni  Introduced 
her  evidence  In  support  of  her  right  of  pos- 
session, tai  aoeordanoe  with  tbe  provisions  ot 
paragraph  4287  of  the  General  Statutes  of 
188B.  Judgment  was  rendered  In  the  cas<)  at 
bar  In  favor  of  tbe  defendsnt  for  a  return  of 
the  property,  or.  In  ease  a  return  caniiAc  be 
had,  for  the  value  thereof,  fixed  by  the  jury  at 
the  sum  of  $410. 

The  defendant  contends  that  even  if  the  evi- 
dence of  the  plaintiff  tended  to  establish  Its 
claim,  t>ecause  her  evidence  introduced  ondei 
psmgntph  4267  of  the  General  Statutes  ot 
1S89  established  her  dalm,  the  error  In  sua- 
tabling  tbe  demurrer  Is  inunaterial.  We  an 
cited  to  Stephens  v.  Scott  43  Kan.  285,  B  Pae. 
656,  and  Goddard  v.  Donaba,  42  Kan.  754.  23 
Pac.  706,  in  support  of  tbe  propoaltlon  that 
where  a  demnrrer  to  evidence  offered  by  the 
platattiff  is  overrsled  when  It  shonld  have  beM 
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BOBtalned,  yet,  if  the  defendant's  evidence 
cures  the  defects,  then  It  Is  Immaterial.  It  Is 
argued  that  the  converse  of  this  proposition 
follows  from  the  same  reasoning.  We  do  not 
allow  this  contention.  If  the  defendant  is  en- 
titled to  have  a  demurrer  sustained,  he  may 
waive  the  error  committed  In  overruling  it, 
by  Introducing  evidence  showing  that  it  ought 
to  be  overruled;  but,  where  the  plaintiff  is 
entitled  to  have  a  demurrer  to  his  evidence 
overruled,  the  error  In  sustaining  it  is  not 
cured  by  the  evidence  of  the  defendant,  given 
under  paragraph  4267,  supra,  showing  that 
be,  and  not  the  plaintiff,  is  entitled  to  the 
property.  In  such  a  case  there  Is  a  conflict 
in  the  evidence,  which  the  plaintiff  is  entitled 
to  have  submitted  to  the  Jury. 

The  view  we  take  of  this  case  renders  it 
nnnecessary  to  consider  but  one  question,  and 
that  Is,  did  the  evidence  of  the  plaintiff  tend 
to  show  Its  right  to  recover?  If  so,  the  de- 
mnrrer  should  have  been  overruled.  If  not,  it 
was  properly  sustained.  In  the  consideration 
of  this  question,  it  Is  not  necessary  to  decide 
whether  the  pumping  station  under  some  cir- 
cumstances would  be  an  appurtenance  or  fix- 
ture to  the  sugar  factory.  The  answers  and 
cross  petitions  of  this  plaintiff  and  the  other 
lienhoiders,  the  Judgment,  the  decree  confirm- 
ing the  sale  of  the  sheriff,  and  the  sheriff's 
deed,  all  limit  the  description  to  the  block  of 
groiind,  and  the  buildings,  machinery,  appur- 
tenances, and  fixtures  situated  thereupon.  It 
was  probably  not  necessary  to  use  the  word 
"appurtenances,"  as  the  deed  to  the  real  es- 
tate would  carry  with  it  the  appurtenances 
belonging  to  it;  but  having  used  the  word, 
and  restricted  its  application  to  the  tract  of 
land  embraced  within  block  5,  as  aforesaid, 
the  plaintiff  can  claim  nothing  under  its  deed 
except  the  property  necessarily  included  in 
the  description  in  the  deed.  This  Is  the  real 
estate,  machinery,  appurtenances,  and  fix- 
tures contained  and  located  within  the 
boundaries  of  block  5  in  Wilkie's  addition  to 
Douglass,  Butler  county,  Kan.,  and  therefore 
does  not  include  the  property  in  controversy, 
which  was  located  upon  the  lands  of  stran- 
gers, and  was  used  for  supplying  both  the 
sugar  factory  and  the  dty  of  Douglass  with 
water.  The  Judgment  of  the  district  court  is 
afiSrmed.    All  the  Judges  concurring. 


(117  Cal.  484) 

HARRIS  et  aL  v.  KELLOGG  et  al.  (Sac.  192.) 
(Sopreme  Court  of  California.    July  8,  1897.) 

MiNiNo  —  Action  por  Claim  —  Citizenship  — 

Pleadino  and  Proop— Forpeitwre  op  Riohts 

—Affidavit  op  Labor  and  Lmprovemsnts. 

1.  Complaint  in  an  action,  based  on  title,  to  re- 
cover a  mining  claim,  need  not  aver  that  com- 
plainant is  a  United  States  citizen,  or  has  de- 
clare<l  his  intention  to  be  such;  though,  if  his 
ownership  is  based  on  a  location  under  United 
States  laws,  he  must  prove  such  citizenship  or 
declaration. 

2.  It  is  for  defendant  to  prove  that  plaintiff, 
-who  has  made  a  valid  location  of  a  mining  claim, 
has  loHt  right  of  posHcssion  by  abandonment,  or 
failure  to  do  requisite  work. 


3.  Act  March  31,  1891  (St  1891,  p.  219), 
providing  for  filing  with  the  recorder  of  deeds. 
by  the  owner  of  a  mining  claim,  an  affidavit  de- 
scribing labor  and  improvements  performed  and 
made  by  him,  within  30  days  after  time  limite<l 
for  such  labor  and  improvements,  and  declaring 
that  on  failure  to  do  so  the  mine  shall  be  open 
to  relocation,  does  not  allow  of  relocation  with- 
in the  30  days. 

Department  1.  Appeal  from  superior  court, 
Madera  county;   W.  M.  Conley,  Judge. 

Action  by  James  A.  Harris  and  others 
against  W.  L.  Kellogg  and  others.  Judgment 
for  plaintiffs,  and  new  trial  granted  defend- 
ants.   Plaintiffs  appeal.    AfiJrmed. 

(leorge  l*.  Hood  and  W.  P.  Thompson,  for 
appellants.  Harris  &  Hubbard,  for  respond- 
ents. 

HARRISON,  J.  The  plaintiffs  brought  this 
action  to  recover  from  the  defendants  the  pos- 
session of  a  mining  claim,  and  to  restrain  them 
from  committing  waste  thereon.  The  cause 
was  tried  by  the  court,  and  findings  were  made 
sustaining  the  allegations  of  the  complaint, 
and  Judgment  was  rendered  in  favor  of  the 
plaintiffs.  Upon  motion  of  the  defendants  a 
new  trial  was  afterwards  granted,  and  from 
this  order  the  plaintiffs  have  appealed. 

In  the  statement  upon  motion  for  a  new 
trial  the  only  errors  assigned  are  the  insuffi- 
ciency of  the  evidence  to  Justify  the  decision, 
and  the  particular  specifications  of  this  in- 
sufficiency are:  (1)  The  evidence  falls  to  show 
that  plaintiffs,  or  any  of  them,  were  or  are 
citizens  of  the  United  States,  or  had  bona  fide 
declared  their  Intention  to  become  such  citi- 
zens, or  that  they  are,  or  were  ever  at  any 
time,  qualified  or  entitled  to  locate  any  public 
land  as  a  mining  claim.  (2)  The  evidence 
shows  that  the  plaintiffs  have  not  filed  or 
caused  to  be  filed  in  the  office  of  the  county  re- 
corder of  Madera  county,  or  with  the  recorder 
of  the  Fresno  mining  district,  an  affidavit  or 
statement  showing  the  amount  or  value  of 
work  done  on  the  claim  In  controversy  at  any 
time.  The  respondents  also  urge  upon  this 
appeal  that,  in  order  to  enable  the  plaintiffs  to 
show  title  to  the  mining  ground.  It  was  neces- 
sary for  them  to  aver  in  their  complaint,  as 
well  as  to  prove,  that  they  were  citizens  of  the 
United  States,  or  had  declared  their  intention 
to  become  such,  at  the  time  of  making  their 
location.  In  support  of  this  latter  proposition 
they  have  cited  Iba  v.  Association  (Wyo.)  40 
Pac.  527,  on  rehearing,  42  Pac.  20;  Rosen- 
thal V.  Ives,  2  Idaho,  243,  12  Pac.  904 ;  North 
Noonday  Min.  Co.  v.  Orient  Min.  Co.,  1  Fed. 
i)22 ;  I^ee  Doon  v.  Teah,  68  Cal.  44,  6  Pac.  97, 
and  8  Pac.  621;  Golden  Fleece  Co.  v.  Cable 
Consolidated  G.  &  S.  M.  Co.,  12  Nev.  312. 
These  were  cases,  however,  brought  by  virtue 
of  the  provisions  of  section  2326  of  the  Revised 
Statutes  of  the  United  States,  under  which, 
after  an  application  has  been  made  for  a  pat- 
ent to  mineral  land,  an  adverse  claimant  is  re- 
quired to  commence  proceedings  to  determine 
the  question  between  him  and  the  applicant  of 
the  right  of  possession  to  the  claim.  Upon 
this  contest  the  ownership  of  the  mineral  land 
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Is  admittedly  In  the  United  States,  and  tbe  right 
of  possession  la  the  ultimate  fact  to  be  ascer- 
tained for  the  purpose  of  determining  to  whom 
this  ownership  sludl  be  transferred,  and,  as 
this  right  depends  upon  citizenship.  It  Is  es- 
sential that  the  fact  upon  which  the  right  de- 
pends should  be  both  averred  and  proved.  The 
reason  for  this  rule  ceases,  however,  when  the 
ownership  of  the  land  Is  the  ultimate  fact  In 
Issue,  upon  whose  determination  the  right  of 
possession  follows  as  a  legal  sequence.  The 
respondent  has  also  cited  Bohanon  v.  Howe,  2 
Idaho,  417, 17  Pac.  583,  in  which,  in  an  action 
similar  to  the  present.  It  was  held  that  the 
citizenship  of  the  plalntifT  should  have  been 
alleged  In  the  complaint.  No  argument  In  sup- 
port of  such  holding  is  presented  in  the  opin- 
ion, and  the  cases  cited  In  support  thereof 
were  actions  brought  under  the  provisions  of 
section  2326,  Rev.  St.,  supra,  and,  as  the  opin- 
ion Is  not  m  conformity  with  the  general  rules 
of  pleading.  It  does  not  commend  itself  to  our 
approval.  A  mining  claim  is  real  estate,  and 
the  rules  of  pleading  relative  to  real  estate  are 
applicable  to  It  In  the  ordinary  action  of 
ejectment  It  Is  sufficient  for  the  plaintiff  to  al- 
lege that  he  was  the  owner  of  the  land  In  ques- 
tion. Such  an  averment  carries  with  it  all  the 
facts  essential  to  establish  his  ownership,  and 
the  means  by  which  he  became  the  owner 
would  be  only  evldenct  of  his  ownership,  and 
should  not  be  alleged.  For  the  purpose  of 
proving  ownersoip,  however,  when  It  appear- 
ed upon  the  trial  that  the  allegation  of  owner- 
ship was  to  be  established  by  virtue  of  a  loca- 
tion under  the  laws  of  the  United  States,  it  be- 
came necessary  for  the  plaintiffs  to  prove  ail 
the  facts  necessai^  to  qualify  them  for  such 
location,  one  of  which  was  citizenship,  or  a 
declaration  of  Intention  to  become  such;  and 
the  finding  of  the  court  that  the  plaintiffs  were 
the  owners,  without  any  proof  of  such  citizen- 
ship, was  not  sustained  by  the  evidence.  After 
a  valid  location  has  been  made,  the  locator 
need  not  keep  an  actual  possession  of  the  claim. 
His  right  of  possession  will  continue  until  he 
has  In  fact  abandoned  It,  or  has  forfeited  It  by 
failure  to  do  the  requisite  amount  <^  work 
within  the  prescriljed  time  (Beik  v.  Meagher, 
lOi  U.  S.  279),  and  the  burden  of  proving  such 
forfeiture  or  abandonment  Is  on  him  who  would 
attack  this  right  (Hammer  v.  Milling  Co.,  130 
U.  8.  291,  9  Sup.  Ct.  548;  Quigley  v.  Gillett, 
101  Cal.  462,  35  Pac.  1010). 

We  do  not  mean  to  decide  that.  If  the  plain- 
tiffs had  been  In  the  peaceable  and  actual  pos- 
session of  the  mining  claim  at  the  time  of  the 
entry  by  the  defendants,  and  had  been  evicted 
therefrom  by  them,  they  could  not  have  main- 
tained an  action  based  np<»  such  possession. 
The  present  action  is  based  upon  the  title  of 
the  plaintiffs.  They  allege  that  on  the  2d  day 
of  January,  1895,  they  were  the  "owners  and 
csntitled  to  the  possession"  of  the  mining  claim, 
and  at  the  trial  based  their  right  of  recovery 
npon  evidence  in  support  of  this  allegation. 


Each  of  ibe  witnesses  for  them  testified  that 
on  the  2d  day  of  January,  1895,  the  defend- 
ants occupied  said  mine,  and  were  mining  the 
same.  There  was  a  conflict  of  evidence  of  a 
location  as  to  whether  the  plaintiffs  had  aban- 
doned the  mine  prior  to  the  entry  by  the  de- 
fendants, but  there  was  no  evidence  tliat  they 
were  In  actual  possession  of  it  when  the  de- 
fendants entered  thereon.  Section  910  of  the 
United  States  Revised  Statutes  provides;  "No 
possessory  action  between  persons  In  any  court 
of  the  United  States  for  the  recovery  of  any 
mhiing  title,  or  for  damages  to  any  such  title, 
shall  be  affected  by  the  fact  that  the  para- 
mount title  to  the  land  hi  which  such  mines  lie 
is  h)  the  United  States,  but  each  case  shall  be 
adjudged  by  the  law  of  possession."  In  such 
an  action  no  greater  proof  of  a  right  to  recov- 
ery can  be  required  in  a  state  court  than  would 
tie  required  in  a  court  of  the  United  States,  un- 
less by  virtue  of  some  statute  of  the  state. 
See,  also.  Haws  v.  Mining  Co.,  160  U.  S.  317, 
16  Sup.  Ct  282. 

The  other  specification  of  Insufficiency  of  evi- 
dence arises  upon  a  consideration  of  the  provi- 
sions of  section  1  of  an  act  of  the  legislature, 
passed  March  31,  1891  (St  1801.  p.  219),  which 
provides  for  tiling  by  the  owner  of  a  mining 
claim  with  the  county  recorder  of  deeds  of  the 
county  in  which  the  mine  is  situated  an  atUda- 
vlt  describing  the  labor  performed  or  improve- 
ments made  by  blm,  and  their  value,  when 
such  Improvements  or  labor  are  required  for 
the  location  or  ownership  of  the  mine,  within 
30  days  after  the  time  limited  for  perf(»mlng 
such  labor  or  making  such  Improvements,  and 
that  upon  failure  to  do  so  the  mine  shall  be 
open  to  relocation.  There  was  evidence  before 
the  court  tending  to  show  that  the  plaintiffs 
did  the  requisite  amount  of  work  to  preserve 
their  location,  but  it  was  admitted  that  they 
had  not  filed  any  atBdavlt  thereof  in  the  county 
recorder's  ofllce  of  Madera  county,  or  In  the  of- 
fice of  the  recorder  of  Fresno  mining  district  In 
said  county,  for  any  work  daring  the  yea; 
1804.  Hie  defendants  made  their  relocation 
January  2,  1895,  and  claim  their  right  to  make 
such  relocation  by  virtue  of  the  foregoing  sec- 
tion of  the  statutes  of  this  state.  There  Is  an 
evident  misprision  in  this  statute  in  omitting 
the  word  "affidavit"  as  the  instrument  to  be 
filed  with  the  county  recorder,  and  It  may  be 
doubtful  what  construction  should  be  given  to 
the  statute;  but  giving  to  It  all  the  construc- 
tion which  Is  claimed  on  behalf  of  the  respond- 
ents, they  would  not  have  acquired  a  right  to 
relocation  by  reason  merely  of  the  failure  to 
file  this  affidavit.  The  statute  gives  to  the  oc- 
cupant 30  days  after  the  time  within  which  the 
labor  is  to  be  performed  within  which  to  file 
the  affidavit  and  the  mine  is  not  open  to  reloca- 
tion until  after  the  expiration  of  said  30  days. 
The  order  Is  affirmed. 

We  concur:  VAN  FLBET,  J.;  GAROUTTB, 
J. 
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McKEANT  T.  BLAOK  et  «L    (8.  F.  600.) 

iSnpreme  Court  of  CaUfornla.    Inlr  22,  1897.) 

Statttb  o»  Frauds — Coxthaot  of  Executor. 

1.  An  onl  agreement  by  an  executor  with  an 
ececutrix,  that,  if  sbe  woold  execute  and  deliT' 
er  her  note,  payable  "on  or  before  three  years 
after  date,  to  a  creditor  of  their  decedent,  in 
consideration  of  the  release  of  his  claim  against 
the  estate,  he  would  pay  such  note  "at  its  ma- 
turity," was  invalid  as  to  the  holder  of  such  note, 
under  Cir.  Code,  |  1624,  snbd.  1,  as  an  agree- 
ment that  "by  its  terms"  wss  not  to  be  perform- 
ed within  a  year  from  the  making  tiiereof. 

2.  It  was  also  invalid,  nnder  Code  Civ.  Proe, 
1 1612,  as  a  special  promise  of  an  executor  to  pay 
a  debt  of  the  testator  out  of  his  own  estate. 

Commissioners' decision.  Department  1.  Ap- 
peal from  superior  comt,  Alameda  county;  F. 
B.  Ogden,  Judge. 

Action  by  Peter  HcKeany  against  Mary  F. 
Blacic  and  another.  From  a  Judgment  of  non- 
suit in  faror  of  defendant  LUlenthal,  pinintur 
appeals.   Affirmed. 

6eorg«  W.  Langan  and  C.  O.  Hamilton,  for 
appellant  Jesse  W.  LUlIenthal,  for  respond- 
ent 

HATNES,  O.  Thta  action  is  tipon  a  prom- 
issory note  made  by  the  defendant  Mary  F. 
Black  to  the  plalntUI  April  15,  1891,  payable 
"on  or  before  three  years  after  date,"  for  $1,- 
228.  A  Jndgment  by  default  was  taken  against 
ber,  and  no  question  is  made  as  to  that  judg- 
ment As  to  the  liability  of  defendant  Lillen- 
!hal,  the  complaint,  after  alleging  the  making 
of  said  note  by  defendant  Black,  alleged,  in 
substance,  that  at  the  time  said  note  was 
made  the  defendants  were  the  executrix  and 
executor  of  the  estate  of  Joseph  F.  Black,  de- 
ceased; that  the  plaintifF  was  the  owner  of  a 
claim  against  said  estate  which  had  been  duly 
allowed  by  the  defendants  and  aiH>roTed  by 
the  court  for  said  sum  of  $1,223;  that  Mary  F. 
Black  was  the  sole  legatee  of  said  testator; 
that  defendant  Lilienthal  was  the  owner  of  an 
undivided  one-third  of  all  the  real  estate  of 
which  Joseph  F.  Black  died  seised;  that  de- 
fendant Lilienthal  promised  and  agreed  with 
defendant  Black  that  If  she  would  execute 
and  deliver  said  note  to  the  plalntiflT.  "and 
the  plaintifr  would  accept  said  promissory 
note^  and  withdraw,  release,  and  discbarge  his 
claim  aforesaid  as  against  the  said  estate  of 
Joseph  F.  Black,  deceased,  he,  the  said  E.  R. 
Lilienthal,  would  pay  the  said  promissory  note 
and  the  lnt«-est  thereon  to  the  owners  and 
holder  thereof  at  its  maturity";  that  in  con- 
sideration of  said  promise  the  plaintiff  ex- 
ecuted and  delivered  to  defendants,  as  such 
execntors,  a  full  release  and  discharge  of  his 
said  claim  against  said  estate,  and  accepted 
said  promissory  note  and  the  said  promise  and 
agreement  of  the  defendant  Lilienthal  to  pay 
said  note  at  Its  maturity.  A  demurrer  to  the 
complaint  was  overruled,  and  defendant  Lilien- 
thal answered,  and,  in  addition  to  denials, 
pleaded  several  special  defenses,  among  which 
were:  (1)  That  the  alleged  agreement  was  not 
expressly  made  or  intended  for  the  benefit  of 
tlM  i^aintUt;  (2)  that  by  Ua  terms  It  was  not 


to  be  performed  wtthln  a  year,  and  was  not  In 
writing;  and  (3)  that  the  promise  alleged  Is  ■ 
special  promise  to  answer  for  the  debt,  de- 
fault, or  miscarriage  of  defendant  Black,  and 
Is  not  In  writing.  Tbe  cause  was  tried  by  the 
conrt  without  a  jiuy,  and  at  the  conclusion  of 
plaintiff's  evidence  def^idant  Lilienthal  moT- 
ed  for  a  nonsuit  upon  several  grounds;  amonff 
others,  that  no  legal  evidence  was  introdaced 
in  support  of  the  allegations  of  the  complaint, 
because  no  agreement  or  note  or  memorandnm 
thereof  in  writing  signed  by  said  d^endant 
or  his  agent  bad  been  offered  or  glvoi  In  evi- 
dence; that  It  was  an  agreement  which,  by 
its  terms,  could  not  have  beoi  performed 
within  one  year;  and  because  it  was  a  prom- 
ise to  answer  for  the  debt  default  or  mis- 
carriage of  another.  Other  grounds.  Includ- 
ing the  want  of  consldniatlcm,  and  that  it  was 
not  an  agreement  expressly  intended  for  tht 
benefit  of  the  plaintiff,  were  also  specified. 

It  is  not  necessary  to  rehearse  the  evidence, 
nor  comment  upon  the  interest  or  motives  of  re- 
spondent in  inducing  his  ocHlefendant  to  exe- 
cute her  note,  and  procure  a  release  at  the 
plaintiff's  claim  against  the  estate  of  her  de- 
ceased husband.  It  Is  sufficient  for  the  pur- 
poses of  this  opinion  to  say  that  the  evidence 
showed  that  the  promise  made  by  respondent 
to  Mrs.  Black  was  oral,  that  he  told  her  not  to 
Inform  the  plaintiff  of  his  said  promise,  bat 
that  she  did  tell  plaintiff  in  order  to  induce  him 
to  accept  the  note  and  release  his  claim  agaiiut 
the  estate,  at  the  same  time  telling  him  that  she 
was  instructed  not  to  tell  him  of  said  iMomlse. 
Section  1621  of  the  ClvU  Oode^  so  far  as  per- 
tinent here,  provides:  "The  followbig  con- 
tracts are  invalid,  unless  the  same,  or  some 
note  or  memorandum  thereof,  be  in  writing  and 
sDbscrlbed  by  the  party  to  be  charged  or  by 
his  agent:  <1)  An  agreement  that  by  Us  terms 
la  not  to  be  performed  within  a  year  from 
the  making  thereof;  (2)  a  special  promise  to 
answer  for  the  debt,  default  or  miscarriage  of 
anotlier,  except  In  cases  provided  for  in  section 
27&1  of  this  Code."  It  is  contmded  by  appel- 
lant that  the  promise  In  question  is  not  with- 
in the  first  subdivision  above  quoted,  because 
it  was  possible  to  perform  it  withhi  a  year. 
This  contention  Is  based  upon  the  fact  that  the 
note  was  made  payable  "on  or  before  three 
years  after  date."  The  learned  counsel  ctte 
several  cases  to  the  proposition  that  if  a  ver- 
bal contract  may  be  performed  within  a  year, 
the  fact  that  It  may  not  be  performed  or  Is 
not  likely  to  be  performed  within  that  time 
does  not  render  it  void.  But  counsel  have  Mnit- 
ted  three  Importnnt  words  found  In  the  stat- 
ute, viz.  "by  lis  terms."  If  the  contract  by  Its 
terms,  is  not  to  be  performed  within  a  year, 
It  Is  void;  but  If  it  may,  "by  Its  terms,"  be 
performed  within  a  year.  It  is  not  even  thoujjb 
It  may  not  be  performed,  or  Is  not  likely  to  be 
performed,  within  that  time.  But  counsel  im- 
ports the  terms  of  Mrs.  Black's  contract  ex- 
pressed on  the  face  of  the  note^  Into  the  verba) 
promise  or  agreement  of  respondent  By  her 
contract  sbs  was  at  liberty  to  pay  the  note  ar 
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any  tim->,  and  compel  the  plaintiff  to  accept 
payment  and  snrrender  tbe  note,  though  the 
plaintiff  coold  not  maintain  an  action  upon  it 
until  the  expiration  of  three  years  from  ita 
date;  and  that  U  the  date  of  Its  maturity,  not- 
withstanding the  option  given  to  the  maker  of 
the  note  to  pay  It  at  any  time,  and  which  she 
might  do  within  a  year.  Tbe  promise  of  Llllen- 
thal,  the  respondent  here,  la  explicit  The  al- 
legation in  the  complafait  Is  that  he  "would 
pay  the  said  promissory  note  and  the  Interest 
thereon  to  the  owner  and  holder  thereof  at  Ita 
maturity,"  and  the  proof.  In  this  regard,  cor- 
lesponded  with  the  allegation.  If  the  promise 
bad  been  to  pay  the  note  according  to  Its  terms, 
a  different  contract  would  have  resulted,  and 
the  Terbal  promise  would  have  been  good  ao 
tar  as  subdlylslon  1  of  said  section  1621  la 
concerned.  By  accepting  the  promise,  with  the 
note,  plaintiff  agreed  to  accept  payment  from 
Ullenthal  at  the  maturity  of  the  note,  and  did 
not  agree  to  accept  payment  from  him  before 
that  date;  and  the  test  Is  not  whether  the 
plaintiff  might  not  hare  been  willing  to  accept 
payment  sooner,  but  whether,  under  the  terms 
of  the  contract,  -made  by  the  promise  and  Its 
acceptance,  he  oonld  have  been  compelled  to 
accept  payment  from  the  respondent  before  the 
ezpliatlon  of  three  years  from  the  date  of  the 
note.  I  think  It  clear  that  he  could  not,  and 
that,  therefore,  the  promise  was  within  the 
statute  and  void. 

In  view  of  the  conclusion  reached,  It  Is  not 
necessary  to  consider  appellant's  second  point, 
yls.  that  respondent's  promise  waa  an  original 
one,  under  the  exceptions  to  subdivision  2  of 
aaid  section  1624,  Civ.  Code,  speciOed  In  sub- 
division 8  of  section  2T1H,  Id.,  since  said  sub- 
division 1  of  the  flrst-named  section  embraces 
all  agreements,  whether  original  or  collateral. 
Browne,  St.  Frauds  <5th  Ed.)  |  272. 

It  Is  further  said  that,  the  estate  being  dis- 
charged from  the  claim  of  the  plaintiff,  the 
promise  of  the  executor  is  binding  without  be- 
ing In  writing,  and  several  cases  from  other 
Joilsdlctlons  are  cited.  But  this  circumstance 
does  not  take  the  agreement  out  of  said 
sabdlvlsion  1,  since  there  are  no  exceptions  to 
that  provision.  Besides,  section  1012  of  the 
Code  ot  Civil  Procedure  would  seem  to  be  a 
Buffldent  answer  to  this  contention.  That  sec- 
tion provides  that  "no  executor  or  administra- 
tor Is  chargeable  upon  any  special  promise  to 
answer  damages,  or  to  pay  the  debts  of  the 
teatatOT  or  intestate  out  of  his  own  estate,  un- 
less the  agreement  for  that  purpose,  or  some 
memorandum  or  note  thereof.  Is  In  writing 
and  signed  by  such  executor  or  administrator, 
or  by  some  other  person  t>y  him  thereimto  spe- 
cially authorized." 

Certain  rulings  upon  the  trial  were  made  by 
which  the  plaintiff  was  prevented  from  proving 
certain  facts  tending  to  show  that  the  ag^ree- 
ment,  under  which  defendant  Lillenthal  acquir- 
ed from  said  Joseph  F.  Black  a  one-third  Inter- 
est In  the  real  estate  of  which  he  afterwards 
died  seised,  required  said  defendant  to  jwy  the 
debt  of  said  J.  F.  Black  to  the  plaintiff:    Such 


evMence  was  property  ezdudeA.  It  any  «DCh 
liability  existed.  It  waa  not  alleged  In  the 
comirialnt,  nor  coold  It  hare  affected  the  verbal 
promise  upon  which  the  action  was  based.  I 
find  no  ground  for  reversal,  and  therefore  ad- 
vise that  the  Judgment  be  affirmed. 

We  concor:   GEOPMAII,  a:  BRTjCHKR,  OL 

PBB  OURIAOf .    For  the  reasons  given  In  the 
foregoing  opinion,  tbe  Judgment  Is  affirmed. 


017  Cal.  M) 
In  re  WILSON'S  BSTATH. 
WILSON  et  aL  V.  McCONNACHIB  et  aL 
(L.  A.  233.) 
(Supreme  Court  of  California.    Jnly  17,  1897.) 
Plbadiso — AiisNOitBirr. 
Where  undue  Influence  by  a  certain  person 
was  charged  in  the  original  contest  of  a  wifl  after 
probate,  an  amendment  charging  such  undue  In- 
fluence on  the  part  of  certain  others  Is  only  an 
amplification  of  such  original  charge. 

On  rehearing.  For  former  opinion,  see  48 
Pac.  172. 

PBR  CURIAM.  The  opinion  heretofore 
rendered  Is  modified  by  striking  out  that  part 
thereof  which  declares  that  tbe  amendment 
to  the  written  contest  which  chargea  undue 
Influence  on  the  part  of  Michael  and  Mary 
Ourran  was  Improperly  allowed.  On  further 
consideration,  we  are  of  the  opinion  that  the 
amendment  may  be  conaldered  as  only  an 
ampllflcatlon  of  the  original  charge  on  that 
subject.  This  modiflcatlon,  however,  does 
not  affect  the  Judgment  of  reversal,  for,  as 
stated  In  tbe  opinion,  there  was  no  sufficient 
evidence  to  support  "any  finding  of  undue 
influence  by  any  person." 


(U7  CbI.  683) 

PEOPLE  V.  GRIFFIN.     (Cr.  No.  228.)  i 

(Supreme  C!ourt  of  Ckilifornla.    July  20,  1897.) 

K1.PB  or  Fbeblb-Minded  Wom4x. 

1.  The  fact  that  defendant  did  not  know  that 
the  woman  vaa  too  feeble-minded  to  ^ve  consent 
la  no  defenie  to  a  charae  of  rape,  which,  by  Pen. 
Code,  §  261,  «abd.  2,  ia  defined  as  intercourse  with 
a  female  incapable  of  giving  consent  through  men- 
tal unaoundness. 

2.  Where  defendant  is  charged  with  raping  a 
woman  who,  by  reaaon  of  long-standing  mental 
hifirmitr,  waa  Incapable  of  ^ving  consent,  evi- 
dence of  her  feeble  state  of  mmd  six  months  after 
the  commission  of  the  crime  may  be  ^ven. 

Department  2.  Appeal  from  superior  court, 
Contra  (?osta  county;  J.  P.  Jones,  Judge. 

Thomas  Oriffln  appeals  from  a  conviction 
of  mpe  and  from  am  order  denying  him  a 
new  trlaL    Affirmed. 

W.  8.  Tinning  and  J.  P.  Abbott,  for  appellant 
W.  F.  Fitzgerald,  Atty.  Gen.,  for  the  People. 

HENSHAW,  J.  The  defendant,  charged 
with  the  crime  of  rape,  was  convicted  of  an 
attempt  to  commit  rape.    Fttnn  the  Judxmoit, 


a  Bebiiarinr  denied. 
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and  from  the  order  denj-los  blm  a  new  b'lal, 
be  pi-osecutes  these  apiieuU. 

By  the  evidence  of  ike  people  it  appeared 
Uiat  tbe  victim  waa  a  fcel>le-m[nded  kI>°1 
ftbout  IS  yi-ars  of  age.  Slie  and  ber  brother 
were  aluue  upuu  tbuir  raucli  when  dufeud- 
dnt  and  a  coiii|i:iDion  by  tbe  name  of  Love 
drove  up.  To  aci-ouipUsh  tliolr  d<->i;;D.  tlicy 
lnve!;;lcd  tbe  brother  away  from  hits  home, 
lie,  returning,  hoard  hi:*  sister  crying,  and 
entering;  her  bedroom  diseovert-d  defendant 
in  Ua^ranie  delicto.  At  comujou  iavv,  wliere 
the  elements  of  force  upon  tbe  part  of  tbe 
its.suiiant  and  resistance  upon  the  part  of 
liie  woiiinu  were  always  re^-arded  as  essen- 
tials to  ilie  crime,  much  dilliciiliy  was  expe- 
rieuceil  by  tbe  Jud;.'ea  in  bi'iti;;!ng  many 
<-usc!<  calling  aloud  for  puiilslniieat  witlilu 
the  strict  detinilloii  of  the  offense.  Tlie  re- 
sult. a.s  may  lie  coiicpIvihI.  was  that  the 
vour;.-;.  lictueen  their  uaiutal  desires.  upo:i 
the  one  liMiid.  to  punish  the  wicked,  upon 
tbe  Oilier  to  uialuiain  the  integrity  of  tlie 
law,  were  driven  to  e.vlreme  nU-etles  of  dis- 
tinction. Tiie  books  are  thus  full  of  cases 
whldi  are  to-day  of  more  liiicrest  for  llie 
aciiuien  displayed  lliau  for  any  li;:ht  which 
iliej'  sited  upon  the  matter.  Kor  in  this  state 
all  lliese  (|uesllii:is  have  Iteen  solved  !in<l 
(inally  disposed  of  l>y  the  e.'cpress  lan;;ua;;e 
of  our  siaiuie.  TIds,  while  still  entilliu;; 
the  crime  rape,  embraces  in  its  subdivisions 
ofTenses  not  <-o^nizalKe  as  such  at  comnioii 
law.  and  others  wliich,  only  ufter  iiiucli 
stress  and  periurballnu  npcm  the  part  of 
tbe  jud;;es,  were  linally  delenuiued  to  come 
within  llie  purview  of  this  crime.  Of  these 
offenses  ;:r<Miped  by  our  st.nlule  uii.ler  tlie 
luiiiie  of  rai>e  llie  one  with  wlii<li  we  are 
here  jKinicularly  couci-nii-d  W  iliai  <lesi;rnat- 
ed  in  suli.livi.-idii  '2.  |  liiil.  Pen.  t'mle:  •■^5ec. 
'Ml.  It;i|ie  is  all  act  of  se.\iial  iiiiercouise 
accomplislied  wiUi  a  female  not  ilie  wife  of 
ihe  peri  lel  111  I  or.  iiinier  eiilier  of  llie  foKosv- 
ins  circuiiisiaiK-es:  •  •  •  CJ)  Where  slie 
Is  iiicapalile,  IIiiik:uIi  Iiii:.i<  y  or  any  oilier  un- 
soilliilliess  of  iliiliil.  wlieliier  telupoiary  or 
peruiaiieiit.  of  j;lvin«  Icpil  conscui."  In  this 
species  of  rape  ueilber  force  upon  llie  part 
of  tliu  man  nor  resisiauce  upon  Uie  part  of 
the  woman  forms  an  eleiueiii  of  I  lie  crime. 
If,  by  reason  of  any  iiKiital  wcal;iif>s.  she  is 
lnc!i|>able  of  legally  couseiillii;;.  resi.-iauce  is 
not  expeeied  any  more  than  it  Is  in  llie  case 
of  one  who  lias  been  drii«.«ed  to  unconscious- 
ness, or  robbed  of  Jiuljiiiieiit  by  luloxicauts. 
Nor  will  an  apparent  consent  In  such  a  ease 
avail  any  more  lliaii  in  the  case  of  a  di.ld 
who  may  aciiially  conseiii,  liiit  who  liy  law 
la  conclusively  held  iiieapalile  of  lesal  con- 
sent. Whellier  ihe  woman  possessed  mental 
i-ai  acily  sullicienl  to  tfive  le;!al  consent  must, 
savin;;  in  c-sceplioiial  cases,  remain  a  (pies- 
tion  of  fact  for  the  jury.  It  need  but  be  -saiil 
tliat  ic;;al  consent  presupposes  nn  liiielli- 
;;ence  capaiile  of  iimlcrsiamliiiK  the  act.  its 
nature,  and  possilile  consei|ueiices.  Tliis 
de((ree  of  iuulIiBcuce  ma>'  e^ial  wilh  an  im- 


paired and  weakened  Intellect,  or  It  may  not. 

Defendant  proposed  tbe  following  instruc- 
tion, which  was  given  by  tbe  court  witb  tbe 
elimination  of  tbe  words  embraced  in  paren- 
theses:  "Mere  weakness  of  mind  on  tbe 
part  of  a  woman  does  not  disbar  or  disable 
her  from  consenting  to  an  act  of  sexual  in- 
tercourse, and  one  of  less  degree  of  intelli- 
gence or  capacity  than  Is  necessary  to  moke 
a  contract  may  consent  to  carnal  connec- 
tion so  that  tbe  act  will  not  amount  to  rape 
in  the  man;  but  if  a  woman  Is,  through 
lunacy  or  otlier  unsoundness  of  mind,  wiietb- 
er  temiioi'ary  or  ttermaiieut.  (so  i.liotic)  as  to 
be  (absolutely)  incapalile  of  giviu;;  legal  con- 
sent, tbe  cuimection  with  her  is  rape  (if  tbe 
man  be  at  the  time  of  the  conneelion  awaio 
of  her  menial  conditioni."  nefemlaiit's  sjie- 
chil  complaint  is  over  the  eliiiiiiiatiou  of  the 
coiidiliun  "if  tlie  man  be  at  tlie  time  aware 
of  her  mental  condition."  It  Is  here  insisted 
that  defendant's  evidence  disclosed  that  be 
had  no  knowledge  of  ber  mental  incapacity, 
and  sucli.  Indeed.  Is  his  evidence.  It  is  fur- 
tlier  contended  that,  in  tbe  absence  of  snob 
knowleiige,  or  of  ri'asonabic  means  for  ac- 
quiring such  knowled>:e.  he  may  not  be  con- 
vicieil.  But  with  tiiis  we  cannot  agree.  It 
is  well  and  Justly  settled  that  one  who  has 
Intercourse  wiib  a  child  under  14  years  of 
age  is  guilty  of  rape,  even  If  she  actuary 
consents,  and  If  the  defeiulaut  Imiia  l]<le  be- 
lieves, ami  lias  good  grounds  for  iK-iief,  that 
she  Is  past  ilie  ase  whirh  esiablisbes  the 
crime.  I'eople  v.  Itatz.  1I.">  Cal.  i:!:2.  -HI  Tac. 
Ol.-i.  Tbe  same  principle  Is  uniformly  ap- 
plied in  cases  of  aiidueiion  anil  of  p'.acin.; 
minors  in  liouses  of  prosliliiiion,  where  ibe 
fari.  and  not  defendant's  kiiowlc<l;:e  or  be- 
lief, hxes  his  responsibility.  Not  o:ily  does 
the  due  protection  of  society  demand  tills, 
but  he  who  engages  In  such  enterprises  is 
comniittlug  a  moral  wrong,  for  which  there 
can  be  neither  palliation  nor  e.\cuse.  The 
llle};al  motive  is  present,  and  that  Uleg.il  mo- 
tive becomes  a  eriiuiiial  luti.'nt  when  the 
facts,  at  whose  peril  he  nets,  are  shown  to 
e.\ist.  'I'he  same  principle  is  strictly  app'.i- 
calile  to  tlie  case  at  bar.  Indeed,  It  may  bo' 
said  tlial  there  Is  even  more  reason  for  its 
invocalioii  and  use.  It  may  happen  tliat  a 
female  chi'.d  uuder  the  age  of  14  may  early 
mati;rc.  and  luesint  tlie  apjieaiance  of  one 
miicii  more  advanced  in  years.  But  in  such 
a  case  her  umloer  Is  not  exculpated.  Ifcan 
scarcely  haiipeii  that  one  seeking  illicit  Inter- 
course with  a  woman  of  weakened  intellect 
will  not  know  tliat  fact.  If  be  indulges  In 
niceiies  as  lo  wliciher  or  not  she  be  just 
so  far  menially  iuliiui  as  to  save  Iilin  from 
criminal  coiise<|Ucnces,  and  so  pursues  his 
purpose,  he  docs  so  at  his  p<'ril. 

The  eviilence  of  Ihe  peoiile  was  sufflcii^nt 
fo  warraiii  the  rimliug  of  the  Jury  that  tlie 
girl.  l>y  reason  of  iiiciital  unsoutulness,  was 
incapable  of  givin;:  legal  consent.  It  was 
shown  I  hat  she  had  Ih-cu  fpoble-mlndod  from 
early  chiidhuud.     The  medical  su^eriulend- 
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«it  of  the  Stnte  Home  for  Feeble-Minded 
testlflpd  that  sbe  vna  (at  tbe  time  of  the 
trial)  an  inmate  of  big  Institution,  and  was 
feeble-minded.  Objection  was  made  to  tbis 
evidence  as  bearing  upon  lier  condition  six 
months  after  tbe  alleged  offense,  and  as  not 
throwing  light  upon  her  condition  at  the 
time  of  the  offense.  A  similar  point  Is  made 
npon  the  court's  refusal  to  give  an  instruc- 
tion embodying  tbis  objection.  But  as  the 
mental  Infirmity  sought  to  be  shown  by  the 
people  was  a  long-standing  one,  erldence  of 
its  past,  present,  and  continued  existence 
was  admissible  as  bearing  upon  lier  state  of 
mind  at  tbe  time  of  the  occurrence.  Tbe 
Jnd^'raent  and  order  appealed  from  are  af- 
firmed. 


We    concur: 
PLE,  J. 


McFARLAXD,    J.;     TEM- 


(117  Cal.  511) 

In  re  nEYDE.\FET.nT'.«?  ESTATE.     (S.  F. 

OST).)" 
(Sapreme  Court  of  Califuruia.    Jxi\y  10,  1807.) 
Appeal  bt  Kxecutoks  —  Paktibs   Aookibvku  — 

KkMAXI>— UUTT  OF  LOWEU  CoUKT. 

1.  Execiiioni  of  »n  estate  mny  oppcnl  from  an 
onliT  rtfiiiiriiiK  tlu'in  to  ledutm  dtcuilcut's  laud 
from  a  foicolosure  »;ilp. 

2.  A  loww  court  I'as  no  anthnritr  to  refuse  to 
enfoi-c-e  a  jndeiuent  on  the  gniniiil  tli.-it  tlie  su- 
prt-iiie  court,  in  rendering  it,  was  iieiiii):  under  a 
nii.sappreheDsion  of  iLe  facts  preiseuinl  in  the 
record. 

Department  2.  Appeal  from  superior  court, 
dty  and  county  of  San  Francisco;  J.  V.  Coffey, 
Judge. 

In  tbe  matter  of  tbe  estate  of  Solomon 
Ileydenfeldt.  deceased.  From  an  order  re- 
quiring them  to  redeem  certain  land  from  a 
foreclosure  sale,  the  executors  appeal.  Af- 
firmed. 

Kvaus  &  Meredith  and  IliUyer  &  .Tacobs,  foi 
appellants.    T.  M.  Osment,  for  respondent. 

TESIPLE,  J.  This  appeal  Is  by  the  execu- 
tors from  nn  order  of  the  probate  court  re- 
quiring theiu  to  redeem  certain  land  from  a 
foreclosure  sale.  The  testator,  some  time 
r-rior  to  his  death,  bad  executed  deeds,  which 
he  delivered  to  Charles  Asliton.  to  be  deliver- 
ed to  tbe  parties  named  upon  his  death.  In 
bis  will  be  recognised  and  confirmed  these 
deeds  as  a  provision  made  for  certain  of  his 
children  who  were  tbe  grantees  named  in 
tbe  deeds.  He  also  provided  that  his  debts 
should  be  paid  out  of  bis  unproductive  prop- 
erty. Before  he  made  and  delivered  the 
above  deeds  to  Asbton,  and  before  the  mak- 
ing of  tbe  will,  he  bad  mortgaged  portions  of 
tbe  property  described  in  some  of  the  deeds 
to  secure  an  indebtedness  of  his  own. 
amounting  to  about  $40,000.  Upon  a  former 
appeal  (106  Cal.  434,  39  Pac.  788)  we  held 
that  It  was  the  intent  of  the  testator  to  ex- 
onerate the  mortgaged  property  to  tbe  extent 
of  hlB  unproductive  property,  or.  at  least, 
that  these  mortgage  debts  were  port  of  tbe 

.a  It< hearing  denied. 


Indebtedness  which  he  directed  his  pxecutoi-* 
to  pay  from  that  property.  Tbe  respondent 
moves  to  dismiss  the  appeal  on  the  ground 
that  the  executors  are  not  parties  aggrieved. 
Tbe  motion  Is  based  upon  a  line  of  decisions 
l»eginnlng  with  Bates  v.  Ilyl)erg.  40  Cal.  4(53. 
It  was  there  said:  "The  heirs  and  devisees 
or  legatees  interested  In  an  estate  are  made 
parties  to  the  proceedings  for  a  distribution. 
Any  one  of  them  feeling  aggrieved  may  ap- 
peal from  the  final  order.  The  executor, 
however,  does  not  represent  any  of  these  jiar 
ties,  as  against  the  other.s,  and.  If  they. arc 
satisfied  with  the  distribution,  ho  eannoi 
complain  because  some  have  received  less 
than  they  are  enllfled  to.  He  cannot  liti- 
gate the  claims  of  one  sot  of  lesnteos  a^ 
against  the  others  at  the  expense  of  the  es 
tate."  I  think  there  has  been  a  dlsposltlou 
to  carry  the  doctrine  of  that  case  beyond  its 
legitimate  scope,  and  further  than  It  Rhoulil 
be  carried  on  principle.  An  adnilnlstratot 
or  nn  executor  is  a  trustee  of  an  express 
trust.  lie  Is  authorized  to  sue  or  to  be  sued 
without  Joining  with  him  the  beneficiaries 
of  tbe  trust,  but  flie  suits  which  may  thus  l)e 
brought  are  suits  affecting  the  trust,  and  nof 
those  In  which  be  is  individually  interested. 
Among  his  beneflclnrles  are  creditors.  He 
not  only  ntay,  but  It  Is  bis  duty,  to  defend  the 
estate  from  all  unjust  and  illegal  attacks 
made  npon  It  which  affect  the  interests  of 
heirs,  devisees,  or  legatees  or  creditors.  II<- 
cannot  be  kept  ont  of  such  litigation  upon 
tbe  claim  that  he  Is  not  personally  Injured 
In  fact.  If  that  were  tbe  nature  of  his  griev 
ance,  be  o\ight  not  to  litigate  at  the  expense 
of  the  estate.  When,  however,  he  has  admlii 
Isfered  the  estate,  and  under  the  statute  ha> 
called  nil  parties  Interested  Into  court  by  » 
proper  notice  and  petition,  bis  only  remain 
Ing  duty  Is  to  deliver  the  estate  over  to  tho- 1 
designated  by  the  court.  The  admlnlstratio'i 
bus  then  seiTed  Its  purpose,  and  the  claim 
ants,  Including  creditors,  are  specially  noti- 
fied and  calle<l  into  court.  They  are  then  ic 
protect  their  own  rights,  and  it  is  no  part  o' 
the  duty  of  the  administrator  to  decide  b<' 
tween  them.  If  he  were  to  take  sides  wit!. 
one  claimant  as  against  another,  and  bis 
views  were  not  sustained.  It  would  result 
that  he  has  been  making  an  assault  upon  tlii- 
estate  of  his  real  beneficiary  at  his  expens; 
and  In  the  Interest  of  the  spoiler.  I  canno 
see  that  it  matters  that  a  claim  Is  mad. 
against  the  estate  under  the  will,  or  by  oin 
who  claims  to  be  an  heir,  or  a  part  of  tin 
family  of  the  deceased,  and  as  sucli  entltU'd 
to  an  allowance.  If  it  mny  diminish  the  es- 
tate to  be  finally  distributed,  or  mny  make 
the  fund  from  which  the  creditors  are  to  be 
paid  Insnfflcient  for  that  purpose,  the  ad 
minlstrntor  is  interested,  and.  In  the  event 
of  an  adverse  ruling,  is  a  party  aggrieved. 
Indeed,  although  It  has  been  held  that  the- 
persons  who  are  likely  to  be  distributees, 
may  be  beard  In  some  matters  pending  tln- 
Admlnlstratlon,  yet  no  doubt  the  logloul  cou. 
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duriOB  irenld  b«  tbat  fhe  administrator  Is 
specially  Intrusted  vltb  the  intf  and  power 
to  defend  tbe  rights  at  all  beneficiaries  nn- 
tll  distribution.  The  case  of  Roach  r.  Cofltey, 
73  Oal.  2SL  14  Pac.  840,  Is  In  strict  accord 
with  these  views.  That  was  really  a  special 
proceeding  In  the  distribution  of  an  estate. 
In  some  cases  the  mle  laid  down  In  Bates 
T.  Ryberg,  supra,  has  been  carelessly  applied, 
but  I  think  the  court  has  never  intended  to 
push  that  doctrine  beyond  the  limits  above 
defined.    The  motion  to  dismiss  is  denied. 

There  was  an  appeal  to  this  court  from  a 
former  order  refusing  to  direct  tbe  ezecutora 
to  pay  the  mortgage  debt  which  has  since 
been  foreclosed,  and  under  which  the  peti- 
tioner's property  was  sold.  See  106  Cal.  434,  38 
Pac.  788.  This  court  reversed  the  order  re- 
fusing to  order  the  executtxa  to  pay  the  mort- 
gage debt.  It  then  l)ecame  necessary  to  as- 
certain the  rights  of  the  parties  under  the  will 
of  Solomon  Heydenfeldt,  and  In  so  doing  all 
the  questions  here  Involved  were  presented 
and  were  passed  upon  except  that  which  is 
oresented  as  to  whether,  upon  the  evidence, 
the  court  was  justified  In  finding  that  there 
was  sufficient  unproductive  property  to  enable 
tbe  executors  to  redeem  tbe  mortgaged  prem- 
ises. The  order  appealed  from  was  made  to 
carry  Into  effect  the  Judgment  rendered  by 
this  conrt.  The  only  question  ttiat  can  prop- 
erly be  raised  is  whether  the  order  was  war- 
ranted by  the  Judgment  of  this  conrt  If  the 
supposed  defect  in  the  deed  from  Heydenfeldt 
would  be  a  reason  for  denying  the  relief  asked 
for  now.  It  was  equally  a  reason  for  denying 
the  relief  asked  for  In  tbe  former  proceeding, 
and  so  in  regard  to  the  alleged  nonilelivery  of 
the  deed.  All  tbe  facts  were  then  in  the  rec- 
ord afTectlng  the  questions  which  are  in  this 
record,  and,  if  this  were  not  so,  these  ques- 
tions could  not  now  be  raised.  No  supposed 
errors  in  the  Judgment  rendered  here  can  be 
raised  in  a  proceedng  to  enforce  It  In  the 
court  below.  And  certainly  the  eminent  coun- 
sel who  presented  this  appeal  knew  that  it 
was  not  proper  to  resist  the  execution  of  a 
Judgment  of  this  court  on  tbe  ground  tbat  the 
Judgment  was  reached  through  a  misappre- 
hension of  the  facts  presented  in  the  record. 
The  attention  of  this  court  was  called  to  the 
.Hlleged  mistakes  in  a  petition  for  a  rehearing, 
nnd  this  court  determined  that  there  was 
nothing  in  the  claim  which  called  for  a  re- 
consideration of  the  case.  The  only  question 
presented  on  this  record  which  can  be  deemed 
an  open  one  Is  whether  the  evidence  JustlQed 
the  finding  that  there  was  sufficient  unpro- 
ductive property  to  pay  the  mortgage  debt. 
The  court  so  foand,  and  I  think  the  evidence 
Justified  the  finding.  It  is  not  a  very  easy 
question  to  decide,  for  it  Involves  a  determina- 
tion of  the  question  as  to  what  Is  unpro- 
ductive property.  The  appellants  have  had 
about  six  years  to  perform  this  trust.  An 
unusual  amount  of  litigation  will  no  doulit 
excuse  some  delay,  but  since  the  decision  of 
this  court  as  to  their  duty  the  delay  may  b« 


bald  almost  oontmnadoaa.  It  would  nqnire. 
mder  any  drcumatances,  a  pretty  dear  show 
Ing  to  justify  MM  In  deddlng  that  tbe  probate 
court  has  abused  Its  discretion,  snd,  consider- 
ing tbe  nice  questions  of  fact  to  be  deter- 
mined. It  would  be  a  task  of  nnnsnal  difltenlty 
in  this  case.  I  cannot  say,  from  tbe  evldcnosk 
that  appellants  have  not  snffldent  funds  to  en- 
able them  to  redeem  the  iK'emises  bdonglng 
to  tbe  petitioner,  and  surely  there  Is  sofiSdent 
unproductive  pr(^)erty  In  their  liands  to  enable 
them  to  redeem  alL    The  order  Is  afilrmed. 


We    concur: 
SHAW.  J. 


McPARLAND,    J.;      HBN- 


(UTCaL  S77) 

HIBBRNIA    SAVINGS    ft    LOAN    SOa    v. 

LEWIS  et  aL    (S.  F.  308.) 
(Supreme  Conrt  of  California.    July  19,  1807.) 
In  bank. 

PE»  CURIAM  (BBATTT,  a  J.,  not  parUd- 
patlng).  This  cause  was  submitted  to  depart- 
ment 1,  and  on  January  23, 1897,  the  following 
decision  was  rendered  (see  47  Pac.  002). 

Thereafter,  upon  appellant's  motica  and 
showing  that  the  order  of  submission  bad  been 
improvldently  made,  and  that  be  had  been  de- 
prived of  the  opportunity  orally  to  argue  bis 
case,  the  judgment  was  vacated,  the  order  of 
submission  set  aside,  and  tbe  cause  was  orally 
argued  before  the  court  in  bank,  and  submitted. 
After  due  consideration,  we  are  satisfied  that 
the  opinion  heretofore  rendered  in  depart- 
ment ia  sound.  For  the  reasons  therein  set 
forth,  tbe  order  appealed  from  Is  affirmed. 

^"^^  (UT  C«I.  BW) 

LOS  ANGELES  FARMING  &  MILLING  CO. 

v.  THOMPSON  et  ai.    (L.  A.  182.)' 
(Supreme  Conrt  of  CaUfornia.    Jnly  22,  1887.) 

Rlt8  JCDICATA— DiBECTISO  VeKDICT. 

1.  In  an  action  to  recover  posaession  of  land 
claimed  by  plaintiff  under  a  pntont  granted  in 
pursuance  of  a  decree  of  confirmation  by  the 
board  of  land  commissioners,  such  decree  ia  oon- 
clnsiTe  against  the  goTernmont  and  all  parties 
claiming  undw  It  by  title  subsequent. 

2.  Where  plaintiff's  title  to  the  lands  claimed 
by  it  was  concluslTely  establixhed,  and  it  could 
not  have  been  found  othprwise  than  tliat  ttie 
tract  in  possession  of  defendants  was  within  the 
boundaries  of  ttie  (mtent  under  which  plaintiff 
held,  it  was  proper  to  direct  a  verdict  for  plain- 
tiff. 

Department  1.  Appeal  from  superior  conrt, 
Los  Angeles  county;  Walter  Van  Dyke,  Judge. 

Action  by  the  Los  Angeles  Farming  &  MUl- 
ing  Company  against  one  Thompson  and  cer- 
tain others.  From  a  Judgment  on  a  verdid 
directed  for  plalntifl',  and  from  an  order  deny- 
ing a  new  trial,  dgbt  of  the  defendants  appeal 
Affirmed. 

Z.  Montgomery,  for  appellants.  S.  M.  White 
and  Graves,  O'Mclveny  &  Shankland,  for  re- 
spondent 

HARRISON,  J.  This  adion  was  brnughl 
against  a  large  number  at  defenOautii  tu  re 

Rehearing  denied.  .   ,      ,  ,,  ,.  ,,,^ 
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cover  posfiMBlon  of  certain  land  in  the  county 
of  Loa  Angeles,  and  to  restrain  the  defendsjits 
from  Injury  thereto.  The  land  described  In 
the  comidalnt  is  the  south  half  of  the  Rancho 
ex-Mission  de  San  Fernandoi  with  certain  ex- 
c^tlMis,  and  the  complaint  alleges  Its  owner- 
ship by  the  plaintifT,  BBd  the  unlawful  entry 
thereon  and  withholding  of  the  possession  by 
the  defendants,  and  that  they  are  committing 
injury,  both  temporary  and  permanent,  to  the 
■aid  laud.  Most  of  the  defendants  suffered 
default,  but  eight  of  them  filed  answers  to  tlie 
complaint,  upon  which  the  cause  was  tried 
before  a  Jury.  At  the  close  of  the  trial,  upon 
the  motion  of  the  plaintiCF,  the  court  directed 
the  Jury  to  find  a  verdict  in  its  favor  against 
these  defendants.  From  the  Judgment  entered 
thereon,  and  from  an  order  denying  a  new 
trial,  they  have  appealed. 

At  the  trial  the  plaintiff  introduced  In  evi- 
dence a  patent  from  the  United  States  to  Eulo- 
gio  De  Cells  for  the  Rancho  ex-Mlsalon  de 
San  Fernando,  dated  January  8,  1873,  and 
showed  that  the  grantor  of  the  plaintiff,  who 
bad  purchased  an  undivided  half  of  the  rancho 
In  18C9,  had,  after  the  issuance  of  the  patent, 
brought  a  suit  for  a  partition  of  the  rancho, 
and  by  the  decree  In  that  suit  was  award- 
ed the  tract  described  In  the  complaint.  The 
patent  recites  that  in  the  petition  of  the  claim- 
ant presented  to  the  board  of  land  commission- 
ers he  "claimed  the  confirmation  of  his  title 
to  a  tract  of  land  known  by  the  name  of  'Mis- 
sion of  San  Fernando,'  containing  fourteen 
square  leauges,  situated  in  the  county  of  Los 
Angeles,  and  state  of  California,  said  claim 
being  founded  on  a  Mexican  deed  of  grant  to 
the  petitioner,  made  on  the  17th  day  of  June, 
1848,  by  Plo  Pico,  then  constitutional  gov- 
ernor of  the  department  of  the  CaHfomlas." 
The  defendants  offered  to  introduce  in  evi- 
dence the  petition  of  Euloglo  De  Cells  to  the 
board  of  land  commissioners  for  the  confirma- 
tion of  his  claim  to  the  land,  together  with 
copies  of  the  grant  from  Gov.  Pico  to  him; 
the  decree  of  confirmati(xi  of  the  claim  by  the 
board,  with  their  opinion  upon  its  valldtly; 
and  stated  in  connection  with  their  offer  that 
they  "pn^wsed  to  prove  by  said  petition  and 
by  such  alleged  grant  that  the  petitioner  did 
not  claim  said  lands,  or  any  part  thereof,  by 
Tlrtae  of  any  right  or  title  derived  from  the 
Spanish  or  Mexican  government;  that  they 
wished  to  prove  by  said  documents  that  said 
grant  was  void,  for  the  reason  that  it  was  an 
attempted  grant  of  mission  lands  reserved 
Xrom  and  not  subject  to  grant  under  the  laws 
and  regulations  of  the  Mexican  government, 
and  that  the  facts  stated  in  said  petition  and 
in  said  grant  proved  that  said  board  had 
no  Jurisdiction  over  the  subject-matter  of  said 
case,  and  that  the  decree  confirming  said 
claim  was  without  Jurisdiction  and  void."  Up- 
on the  objection  of  the  plaintiff  tliat  this  evi- 
dence was  irrelevant.  Incompetent,  and  im- 
material, it  was  excluded  by  the  court.  This 
ruling  Is  claimed  by  the  appellants  to  have 
been  erroneous,  and  In  support  of  their  claim 


they  contend  that  the  only  claims  to  land 
which  the  board  of  land  commissioners  had 
Jurisdiction  to  pass  upon  were  such  as  were 
"by  virtue  of  any  right  or  title  derived  from 
the  Spanish  or  Mexican  government,"  and  that, 
as  the  petition  for  confirmation  showed  that 
the  claim  was  not  by  virtue  of  such  right  or 
title,  the  board  had  no  Jurisdiction  over  it,  and 
that  its  decree  of  confirmation,  as  well  as  the 
patent  Issued  thereon,  were  void,  as  being 
the  acts  of  officers  without  authority  over  the 
subject-matter  upon  which  tbey  acted;  that 
it  ai^)ears  upon  the  face  of  the  petition  that 
the  board  of  land  commissioners  bad  no  Ju- 
risdiction in  the  matter,  for  the  reason  tliat  at 
the  date  of  the  grant  the  governor  of  California 
bad  no  authority  to  make  a  sale  of  this  land. 
In  support  of  the  latter  proposition  ajipeUants 
cite  the  cases  of  U.  S.  v.  YaUeJo,  1  Black,  641, 
and  U.  S.  v.  Workman,  1  WaU.  745.  These 
were  cases,  however,  in  which  appeals  were 
taken  by  the  United  States  directly  from  the 
decree  of  confirmation,  and  were  direct  at- 
tacks upon  the  validity  of  the  Judgments  ap- 
pealed from,  whereas  the  evidence  offered  in 
the  present  case  is  for  the  purpose  of  a  c<rf- 
lateral  attack  upon  the  validity  of  the  decree 
of  confirmaticn.  The  board  of  land  commis- 
sioners was  authorized  to  adjudicate  upon  the 
validity  of  every  claim  for  lands  in  California 
which  purported  to  be  derived  from  the  Span- 
ish or  Mexican  government.  The  validity  of 
the  claim  included  the  authority  of  the  gov- 
ernor to  make  the  grant,  as  well  as  the  exist- 
ence or  effect  of  the  laws  of  Mexico  concern- 
ing the  eame;  and  the  Jurisdiction  of  the  board 
extended  to  the  determination  of  each  of  these 
questions  as  fully  as  to  determining  whether 
there  had  been  a  full  compliance  with  the 
forms  of  law  In  making  the  grant  and  Its 
Judgment  thereon  cannot  be  collaterally  as- 
sailed on  account  of  any  error  it  may  have 
committed  in  reference  thereto.  The  same 
question  was  presented  in  Beard  ▼.  Federy,  8 
Wall.  478,  where,  after  the  patent  had  been 
Introduced  in  evidence  by  the  plaintiff,  the 
defendant  i>roduced  the  petition  of  the  claim- 
ant before  the  board  of  land  commissioners, 
and  insisted  that  it  showed  a  want  of  Juris- 
diction in  the  board  for  the  reason  that  it  did 
not  set  forth  any  right  or  title  derived  from 
the  Spanish  or  Mexican  government;  but  the 
court  said:  "The  board  having  acquired  Ju- 
risdiction, the  validity  of  the  dalm  present- 
ed, and  whether  it  was  entitled  to  confirma- 
tion, were  matters  for  it  to  determine,  and 
its  declslMt,  however  erroneous,  cannot  be 
collaterally  assailed  on  the  ground  that  tt 
was  rendered  upon  Insufficient  evidence;"  and 
in  CMisidenng  the  effect  of  a  patrat  said:  "By 
it  the  government  declares  that  the  daim  as- 
serted was  valid  under  the  laws  of  Mexico; 
that  it  was  entitled  to  recognition  and  protec- 
tion by  the  stipulations  of  the  treaty,  and 
might  have  been  located  under  the  former 
government,  and  Is  correctly  located  now  so  as 
to  embrace  the  premises  as  they  are  surveyed 
and  described.    As  against  the  government, 
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this  record,  bo  long  as  It  remains  nnvacated, 
la  conclaslve,  and  It  Is  equally  conclusive 
against  parties  claiming  under  the  government 
tiy  title  subsequent."  In  More  v.  Steinbacb, 
127  U.  S.  70,  8  Sup.  Ct.  1067,  the  plaintiffs 
claimed  under  a  patent  of  the  United  States 
issued  to  Manuel  Antonio  Rodrlgues  De  Poll, 
which  recited  the  proceedings  taken  before  the 
land  commission;  the  filing  of  a  petition  for 
the  confirmation  of  his  title  to  a  tract  of  land 
known  as  the  "Mission  of  San  Buena  Ventura," 
his  claim  being  founded  upon  a  sale  made  on 
the  8th  of  June,  1846,  by  the  then  governor 
of  the  department  of  California;  the  decree 
of  confirmation  of  that  claim  by  the  board  of 
land  commissioners,  and  its  affirmance  by  the 
district  court  and  the  supreme  court  on  appeal. 
It  was  contended  by  the  defendants  that  the 
sale  to  Poll  of  the  ex-Mlssion  of  San  Buena 
Ventura  was  illegal  and  void,  and  that  hence 
no  title  passed  to  the  patentee  on  Its  confirma- 
tion, and  T7.  S.  v.  Workman,  supra,  was  dted 
In  sun;x>rt  of  this  contention;  but  the  court 
said:  "It  does  not  follow  that  there  were  not 
exceptional  clrcomstances  with  reference  to 
the  sale  to  Poll  which  authorized  the  governor 
to  make  It.  We  are  bound  to  suppose  that 
such  was  the  case,  in  the  absence  of  any  evi- 
dence to  the  contrary,  from  the  fact  that  the 
ralldity  of  bis  claim  under  it  was  confirmed 
by  the  board  of  land  commissioners,  by  the 
district  court  of  the  United  States,  and  by  this 
court  on  appeal.  The  question  of  Its  validity 
was  thereby  forever  closed,  except  as  agrainst 
those  who  might  be  able  to  show  a  prior  and 
better  title  to  the  premises." 

The  appellants  also  contend  that  the  court 
erred  In  directing  the  jury  to  find  a  verdict  in 
favor  of  the  plaintiff.  The  correctness  of  this 
ruling  depends  upon  whether  tliere  was  any 
evidence  before  the  Jury  which  would  have 
authorized  a  different  verdict.  If  upon  the 
trial  of  an  issue  there  Is  any  conflict  in  the  evi- 
dence, or  if  different  inferences  of  fact  may 
be  drawn  from  the  evidence,  it  is  the  function 
of  the  Jury  to  determine  the  issue;  but  if, 
upon  all  the  evidence  In  the  cose,  only  one 
conclusion  or  finding  can  be  made,  it  is  im- 
material whether  the  Jury  make  that  conclu- 
sion or  finding  by  direction  of  the  court  or  up- 
on their  own  deliberation.  The  verdict  must 
be  in  accordance  with  the  evidence,  and  can- 
not be  given  from  canjectiu%,  or  at  the  arbi- 
trary discretion  of  the  jury;  and  if  the  evi- 
dence is  such  that  the  court  would  be  bound  to 
set  aside  a  verdict  In  favor  of  one  party  as 
contrary  to  the  evidence,  the  matter  becomes 
a  question  of  law  to  be  ruled  upon  by  the 
coort,  and  it  is  not  required  to  submit  the  case 
to  the  arbitrament  of  a  jury,  but  may  direct  a 
verdict  in  accordance  with  its  rulhig  upon  the 
question  of  law.  To  authorize  a  verdict  in  its 
favor,  the  plaintiff  was  required  to  establish 
its  title  to  the  lands  described  in  the  com- 
plaint, and  to  show  that  at  the  commence- 
ment of  the  action  the  defendants  were  unlaw- 
fully in  the  possession  of  some  portion  there- 
of.    The  patent  from  the  United  States  estab- 


lished the  title  of  the  patentee  to  the  lands  em- 
braced within  the  survey  contained  therein, 
and  It  was  admitted  at  the  trial  that  what- 
ever title  to  the  property  described  in  the  com- 
plaint passed  from  the  United  States  by  the 
patent  had  become  vested  in  the  plahitiff.  The 
defendants  sought  to  show  at  the  trial  that 
there  had  been  no  actual  survey  upon  the 
ground  of  the  tract  described  in  the  patent, 
and  that  for  this  reason  the  pat^it  was  invalid; 
but  a  patent  Is  an  Instrument  of  too  solemn  a 
character  to  be  dlsrej^nrdcd  by  reason  of  evi- 
dence of  this  character.  Its  issuance  by  the 
government  foreclosed  all  collateral  attack  up- 
on the  regularity  and  sufficiency  of  any  of  the 
steps  or  proceedings  upon  which  It  depended. 
It  was  a  declaration  by  the  government,  aa 
was  said  In  Beard  v.  Federy,  supra,  that  the 
claim  asserted  "is  correctly  located  so  as  to  em- 
brace the  premises  as  they  are  surveyed  and 
described."  The  survey  set  forth  in  the  pat- 
ent had  been  made  in  1858  by  Henry  Hancock, 
and  in  December,  1870,  a  resurvey  of  the 
rancho  had  been  made  by  <xie  Reynolds  for 
the  purpose  of  the  aforesaid  suit  in  partition. 
The  description  in  tlie  complaint  is  according 
to  the  Reynolds  survey,  and  in  1892, '  after 
the  commencement  of  the  present  action,  the 
rancho  was  agahi  surveyed  by  one  Ensign,  by 
whose  testimony  it  was  shown  that  the  map 
or  plat  of  the  Reynolds  survey  was  a  correct 
delineation  of  the  land  described  in  the  patent. 
It  was  shown  upon  the  cross-examination  ot 
this  witness  that  there  were  certain  variations 
In  the  courses  and  distances  given  in  the  Han- 
cock survey  from  tliose  given  in  the  Reynolds 
survey,  and  that  some  of  the  monuments  nam- 
ed In  the  Hancock  survey  could  not  be  foond. 
The  defendants  also  introduced  a  "compara- 
tive map,"  on  which  had  been  platted  the 
lines  of  the  several  surveys  of  Hancock,  Reyn- 
oId.s,  and  Ensign,  according  to  the  courses  and 
distances  given  in  their  field  notes,  and  which 
indicated  a  discrepancy  in  a  certain  part  of  the 
tract  of  nearly  half  a  mile  in  extent  From 
these  facts  they  contend  that  Hancock  did  fiot 
make  a  survey  upon  the  ground  according  to 
the  courses  and  distances  given  in  the  patent, 
and  that  the  discrepancy  between  the  several 
surveys  shows  that  the  description  of  the  land 
given  in  the  patent  is  so  in'definlte  as  to  reJider 
It  void.  Whether  a  particular  pared  of  land  is 
within  the  lines  of  a  survey  is  a  question  of 
fact  to  be  shown  by  evidence,  but  whether  the 
lines  of  a  survey  which  purport  to  describe  a 
tract  of  land  in  a  deed  sufficiently  define  the 
land  to  be  conveyed.  Is  to  be  determined  by  the 
court  when  the  deed  is  offered  In  evidence. 
The  field  notes  of  a  survey  are  not  limited  to 
the  courses  and  distances  set  forth  therein,  but 
include  also  the  monuments  referred  to,  and 
all  the  objects  mentioned  by  which  the  lines 
of  the  survey  can  be  ascertained.  All  of  these 
make  up  a  description  In  words  by  which  a 
map  or  picture  of  the  tract  as  It  appears  upon 
the  surface  of  the  earth  may  be  placed  upon 
paper,  and  presented  to  the  eye.  If  tliero  is 
any  discrepancy  between  the  monuments  ana 
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ttie  Coarses  and  distnntM,  the  liionDments  most 
prevail;  and,  it  these  monuments  can  be  as- 
certained, the  line*  connecting  them  wtll  be  the 
lines  of  the  tract.  Irrespective  of  their  varia- 
tion from  the  lines  given  by  the  courses  aei 
distances.  The  rancho  In  question  contains  up- 
ward of  110,000  acres,  bos  44  exterior  lines 
of  boundary,  many  of  them  several  miles  in 
length,  and  situated  In  a  moimtalnous  and  un- 
cultivated region.  It  Is  not  to  be  expected  that 
the  lines  of  any  two  surveyors  in  tracing  tliese 
boundaries  according  to  their  courses  and  dis- 
tances merely  would  exactly  coincide,  or  that 
the  measurement  and  direction  between  the 
monuments  would,  in  all  Instances,  be  the 
i!am&  See  Adair  t.  White,  85  Cal.  313,  'M  Pac. 
(HiS.  But  the  description  is  sufficiently  definite 
If  the  entire  body  of  field  notes  afford  suffi- 
cient data  for  Its  location.  It  may  be  added 
that  the  lands  in  the  possession  of  the  defend- 
ants, and  which  they  claimed  were  not  within 
the  boundaries  of  the  lands  claimed  by  the 
plaintiff,  are  far  within  the  lines  of  the  patent 
as  shown  by  the  plat  of  either  of  these  sur- 
reys. From  the  eyidence  before  the  Jury  It 
could  not  have  been  found  otherwise  than  that 
the  tract  of  land  described  in  the  complaint 
was  within  the  botmdarles  of  the  patent.  The 
possession  by  the  defendants  of  a  portion  of 
the  lands  within  the  tract  described  in  the  com- 
plaint was  admitted  by  their  answers.  Tbelr 
denial  that  they  unlawfully  entered  upon  the 
lands,  or  that  they  unlawfully  withhold  pos- 
session from  the  plaintiff,  puts  in  issue  only  the 
character  of  their  possession,  and  their  atUrma- 
tlve  allegation  that  they  each  enticed  upon 
160  acres  of  the  lands  claimed  by  the  plaintiff, 
and  that  the  lands  so  entered  upon  by  them 
ate  wlUiin  the  boundaries  of  the  land  claimed 
by  the  plaintiff,  but  that  the  plaintiff  has  no 
title  thereto  by  reason  of  its  being  outside  of 
the  boundaries  of  the  grant  w^hicb  was  orig- 
inally confirmed  to  Eulogio  De  Ceils,  relieved 
the  plaintiff  from  the  necessity  of  further  proof 
of  their  possession.  As  tliey  did  not  designate 
the  partlcuLnr  tracts  of  which  they  alleged  that 
th^  were  In  posses-slon,  there  was  no  rea.«on 
for  a  separate  verdict  In  reference  to  each  de- 
fendant, but  the  plaintiff  was  entitled  to  a  ver- 
dict for  the  possession  of  the  entire  tract  up- 
on showing  that  It  had  title  to  all  the  land 
which  It  claimed  In  the  complaint.  ITiis  show- 
ing, as  we  have  seen,  was  made  by  fiie  Intro- 
duction of  the  p.atent  and  the  testimony  with 
reference  to  the  linen  of  the  survey  therein  con- 
tained.   The  Judgment  and  order  are  affirmed. 

We  concur:    TE.Mri.E,  J.;  VAX  FL£DT,  J. 

nn  CaJ.  5B8) 

TOMI.INSnx  ▼.  AYHES  et  al.     (S.  P.  WO.) 

(Supreme  Court  of  California.     July  10,   ISOT.) 

FiXDiNOH  OP    Fact— Phkslmitios    of    Waives — 

Plpapixo  Nonpayment— Kkview  o» 

Al'I'BAI.— Chattki,  Moktoaob. 

1.  Then'  licinjt  no   findiriRit  of  fact.   It  will  be 

presnineil  tltey  were  wuived,  the  coutnity  not  ap- 

veuriuK. 


2.  Nonpayment  is '  snfBdently  pleaded  by  the 
allegation  in  a  compiaint  to  foreclose  oiurtEage 
that  ttie  note  is  "wholly  owing  and  unpaid. 

3.  On  appeal  from  judgment,  only  matter* 
abowQ  by  the  judgment  roll  can  be  considered. 

4.  A  chattel  mortgage  on  property  other  tlian 
that  included  in  the  list  made  by  Civ.  Code,  { 
Z0')5,  the  subject  of  such  a  mortgnse,  is  valid 
against  a  purchaser,  with  notice,  from  the  mort- 
gagor. 

Commissioners'  decision.  Department  2.  Ap- 
poal  from  superior  court,  Humboldt  county;  B. 
W.  Wilson,  Judge. 

Action  by  Edwin  Tomlinson  against  Wil- 
liam Ayres  and  others.  Judgment  for  plain- 
tiff.    Defendants  appeal.    Affirmed. 

H.  L.  Ford  and  J.  F.  Coonan,  for  appellants. 
E.  P.  Campbell,  for  respondent 


CniPMAN,  O.  Action  to  foreclose  two 
chattel  mortgages  given  to  secure  payment  ot 
certain  two  promissory  notes  executed  by  de- 
fendants William  and  W.  S.  Ayres.  Both 
notes  were  made  payable  October  24.  ItfiM. 
The  mortgaged  property  consisted  of  a  print-- 
iug  office  plant  used  in  couducting  the  news- 
paper called  the  Western  Watdimuu,  situated 
in  a  certain  building  In  the  city  of  Eureka, 
Humboldt  county,  "located  on  the  west  aide 
of  G  street.  In  said  city,  •  •  •  together 
with  all  the  right,  title,  and  interest  of  the 
said  mortgagors  of.  In.  and  to  the  building 
la  which  said  newspaper  is  now  printed  and 
published,  and  being  on  the  west  side  of  G 
street  In  said  city  •  •  •  [same  location  as 
the  said  plant]."  The  Western  Watchman 
Publishing  Company  w-as  alleged  to  claim 
some  Interest  in  a  portion  of  the  property, 
and  was  made  a  defeudant.  Tlie  compUiInt  is 
verlBwl.  The  defendants  William  and  W.  S. 
Ayres  demurred  to  the  comiilaint  on  various 
grounds,  but  withdrew  the  demurrer,  and  an- 
swered, adniiitiiig  tiie  execution  of  the  notes 
and  mortgage  ns  alleged,  but  denied  "that  the 
whole  of  said  sum  and  Interest  Is  wholly  ow- 
ing and  unpaid  from  dcfoodauts,"  as  alleged 
In  the  complaint.  These  defendants  also  filed 
a  cross  complaint.  In  which  tl^ey  set  out  tliat 
they  executed  and  delivered  to  plaintiff  the 
notes  and  mortntgcs  declared  U|x>n  In  the 
complaiut,  and  that  thereafter,  and  before  the 
comiueneemcut  of  the  action,  plaintiff  became 
Indebted  to  tliom  for  subscription  to  the  West- 
ern Watchman.  The  defendant  the  Westeru 
Wntchmnn  rubii.«iilng  Company  answered,  de- 
nying that  the  sums  claimed  to  be  due  on 
the  notes,  or  any  sums,  were  unpaid.  It  set 
up  as  a  sppar;ite  defense  that  about  Septem- 
ber 24,  1S1)4.  the  defcnilanis  William  and  W. 
S.  Ayres  agreed  to  sell  to  it  the  mortgaged 
property,  and  on  January  G,  IStlC,  the  said 
agrt»ement  was  fully  consummated  "by  projier 
bill  of  sale  In  writing,  slgued  and  executed 
by  tliem"';  that  the  sale  was  in  good  faith, 
and  with  notice  to  plalntifT;  and  that  this  de- 
fendant Is  the  lawful  owner  and  possessor 
of  the  property,  and  Its  title  is  sui)erior  to 
plaintiff's.  The  court  gave  Judgment  of  fore- 
closure for  plointUZ.    There  are  iio  flndinss 
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of  fact  or  conclnslons  of  law  except  aa  they 
appear  In  the  decree.  Whether  findings  of  fact 
were  waived  does  not  appear,  and  they  must 
be  presumed  to  have  been  waived.  Mulcahy 
V.  Glazier,  51  Gal.  626.  The  decree  recites 
that  the  cause  came  on  regularly  to  be  heard, 
and  that  the  parties  were  represented  by  coun- 
seL  Upon  the  issues  joined  the  court  found 
the  amount  due  and  owing  the  plaintiff  from 
defendants  William  and  W.  S.  Ayres  to  be 
$1,088.55,  and  that  it  is  secured  by  the  chattel 
mortgages  set  out  In  the  complaint  and  de- 
scribed in  the  decree,  and  that  they  are  "In 
an  respects  a  valid  and  a  first  and  best  lien 
upon  all  tlie  said  property  for  the  payment 
of  said  sum,"  and  E>aid  William  and  W.  S. 
Ayres  are  personally  liable  for  the  whole  of 
said  sum;  that  the  conditions  of  the  mort- 
gages have  been  broken,  and  plaintiff  is  en- 
titled to  have  them  foreclosed,  and  the  mort- 
gaged property  sold,  and  the  proceeds  applied 
to  the  payment  of  said  sum  of  money,  with 
costs  and  attorney's  fees;  that  each  and  all 
the  averments  of  the  complaint  are  true.  The 
court  found  that  on  January  6,  1896,  after  tbe 
commencement  of  this  suit,  the  Ayres,  de- 
fendants, sold  and  transferred  all  the  property 
mentioned  in  the  complaint  to  the  Western 
Watchman  Publishing  Ck>mpany,  and  it  is  the 
owner  of  the  same,  subject  to  plaintiff's  lien, 
and  entitled  to  any  surplus  above  plalntlfT's 
claim  after  sale  is  made.  That  said  company 
took  the  property  with  full  knowledge  and  no- 
tice of  plalntifTs  lien,  and  subject  thereto.  A 
sale  of  the  property  was  accordingly  ordered. 
The  appeal  Is  from  the  judgment  on  tbe  Judg- 
m«it  roll. 

Appellants  contend  that  the  complaint  doet 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  and  they  rely  upon  the  alleged  fail- 
ure of  plaintiff  to  allege  nonpayment  of  tbe 
notes.  The  allegation  Is  "that  no  proceed- 
ings have  been  had  at  law  or  otherwise  foi 
the  recovery  of  said  sum  and  Interest,  or  any 
part  thereof,  and  that  the  same  is  wholly  ow- 
ing and  unpaid."  Numerous  cases  are  tilted 
by  respondent.  In  Frisch  r.  Caler,  21  Cal. 
71,  the  allegation  was,  "there  is  now  due," 
etc.,  and  it  was  held  to  be  a  mere  conclusion 
of  law,  and  not  good  against  a  demurrer,  but 
was  held  sufficient  for  the  appeal.  In  Bob- 
erts  Y.  Treadwell,  60  Cal.  620,  the  allegation 
was,  "the  whole  thereof  is  now  due."  Held 
not  an  allegation  of  nonpayment.  In  Bar- 
ney V.  Vlgoreaux,  92  Cal.  631,  28  Pae.  678, 
there  was  no  allegation  that  no  part  of  the 
sum  for  which  said  note  was  given,  except 
the  sums  Indorsed  upon  It,  has  been  paid. 
Default  judgment  was  rendered.  This  court 
reversed  the  Judgment.  In  Scroufe  v.  Clay, 
71  Cal.  123.  11  Pac.  882,  the  averment  was, 
"has  refused  and  still  refuses  to  pay,"  and 
(hat  "there  Is  now  due"  the  sum,  etc.  Held 
not  an  allegation  of  nonpayment.  In  Da- 
vanay  v.  Eggenhoff,  43  Cal.  395,  the  allega- 
tion was  "that  there  Is  now  due  from  defend- 
ant to  plaintiff  on  the  aforesaid  note,"  etc. 
Held  not  an  allegation  that  It  is  due  and  un- 


paid. The  word  "due"  is  equivalent  to  "ow- 
ing" or  "owed."  And.  Law  Diet  The  pre- 
fix "on"  Is  placed  before  past  passive  par- 
ticiples to  Indicate  the  absence  of  the  con- 
dition or  state  expressed  by  the  participle. 
Webst  Diet  The  allegation,  then,  is  that 
the  notes  were  due  and  were  unpaid,  and 
they  showed  on  their  face  they  were  due. 
An  unpaid  note  Is  <Hte  not  paid.  To  say  that 
a  note  Is  unpaid  Is  equivalent  to  saying  that 
tbe  note  has  not  been  paid,  and  I  can  see  no 
practical  difference  in  the  meaning  of  an  al- 
legation that  a  note  Is  "still  wholly  owing 
and  unpaid"  and  an  allegation  that  a  note 
is  "still  wholly  due,  and  has  not  been  paid." 
None  of  the  cases  cited  hold,  and  I  have 
found  none  holding,  that  where  nonpayment 
must  be  alleged  tbe  requirement  Is  not  fully 
met  I^  an  allegation  that  the  Indebtedness  Is 
due  and  unpaid. 

2.  A  large  portion  of  tbe  brief  of  deffend- 
ants  is  devoted  to  tbe  cross  complaint  set  up 
In  behalf  of  the  defendant  the  Western 
Watchman  Publishing  Company.  It  is  con- 
tended that  the  Judgment  Is  erroneous,  be- 
cause It  grants  a  foreclosure  of  real  proper- 
ty; that  the  chattel  mortgage  was  never  re- 
corded In  any  record  of  mortgages  of  real 
property;  that  the  building  Included  in  the 
mortgage  was  real  property,  and  defendant 
was  not  bound  by  the  record  of  the  mortgage 
in  the  record  of  personal  property  mortgages; 
that  the  building  was  not  subject  of  a  chattel 
mortgage,  and  was  void;  that  the  defend- 
ants the  Ayres  had  possession  of  the  build- 
ing, and  could  deal  with  It  as  they  wished, 
and  could  transfer  It  to  a  bona  fide  purchas- 
er; that  It  was  sold  and  transferred  to  de- 
fendant company,  and  the  court  so  fonnd. 
The  court  found  that  tbe  transfer  to  defend- 
ant company  was  after  the  commencement 
of  this  action,  and  that  said  company  took 
the  property  with  full  notice  and  knowledge 
of  plaintiff's  lien,  and  subject  thereto,  and 
that  the  defendant  company  Is  entitled  to 
any  surplus  after  sale  over  and  above  plaln- 
tifTs claim.  Tbe  appeal  Is  on  the  judgment 
roll  alone.  Tb&ce  Is  no  bill  of  exceptions 
and  no  statement,  and  none  of  the  evidence 
taken  at  tbe  trial  is  before  os.  There  Is 
nothing  to  enable  us  to  pass  upon  the  suffi- 
ciency of  the  evidence  to  justify  the  findings 
and  the  judgment.  It  Is  thoroughly  well  set- 
tled that  on  an  appeal  from  the  judgment 
only  matters  shown  by  the  judgment  roll  can 
be  considered.  Btoyne,  New  Trial  &  App. 
i  229,  and  cases  there  cited.  We  are  In  no 
position  to  say  whether  defendants  estab- 
lished their  cross  actions  or  not.  As  to  the 
building  Included  in  tbe  mortgage,  which  Is 
the  real  and  only  bone  of  contention,  defend- 
ant company  purchased  with  notice  of  plain- 
tiff's Hen,  as  the  findings  show;  and,  al- 
though It  Is  not  Included  in  the  list  of  per- 
sonal property  made  by  the  statute  the  sub- 
ject of  chattel  mortgage,  the  defendant  com- 
pany got  no  title  that  will  defeat  plaintiff's 
mortgage.    Bank  v.  Gibson,  106  CaL  187,  41 
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Pae.  liQOQL  I  find  no  owrf  t  In  the  appeal,  and 
It  to  lecommended  tbat  tbe  Judgment  be  at- 
flnned. 

We  concur;    BBLGHBB,  OL;  8BARLS,  C. 

PER  CURIAM.  For  tbe  reamns  glren  la 
the  foregoing  opinion,  the  Judgment  to  at- 
Ormed. 

(S  CaL  Unrep.  7:!5) 

ROGERS  et  nx.  T.  KIMBALL  et  aL    (L.  A. 

199.) 
(Sapieme  Oonrt  of  OaUfomia.    Jair  0.  1897.) 

NOTB— UBLKASa  BbTWSB!!    MaKESS  —  CONSIOBBA- 

TioK  —  Liability  or   Ikdemkitobs  — 
Joist  Aokbbmbnt. 

1.  Release  of  T.  and  L.,  two  of  the  sinien  of  a 
note,  by  tbe  other  ngners,  in  consideration  of  tlie 
anecment  of  L.  to  make  a  conveyance  to  such 
other  signers,  is  not  inTsIidated,  as  to  T.,  at  least, 
by  failure  of  L.  to  make  the  conveyance. 

2.  A  release  in  writing  of  certain  signers  of  a 
note  by  tbe  other  signers  need  tuive  no  oonsidera- 
tion;  Civ.  Code,  i  1541,  providing,  "An  obliga- 
tion is  eztinguislied  by  a  release  therefrom  gir- 
en  by  the  creditor  •  •  •  In  writing  with  «r 
withont  new  consideration." 

8.  An  agreement  b^  certain  signers  of  a  note 
to  assume  responsibility  for  its  payment,  and 
to  Indemnify  the  other  signers  for  any  loss  or 
damages  they  may  sustain  on  account  of  it,  stands 
on  the  same  footini;,  as  concerns  consideration, 
as  a  release. 

4.  A  signer  of  a  note,  who  has  been  released 
trom  liability  thereon  by  the  otiier  signers,  wbio 
also  agree  to  indemnify  bim  for  any  loss  or  dam- 
age he  may  In  any  manner  sustain  on  account 
of  the  note,  can,  on  paying  judgment  rendered 
against  him  on  the  note,  recover  therefor  of  the 
ouiers,  though  they  had  paid  the  note  before  judg- 
ment was  rendered  against  him,  and  though  they 
bad  no  notice  of  the  action  against  him;  there 
being  no  defense  which  he  was  informed  of  and 
neglected  to  interpose. 

6.  The  release  of  one  of  the  signers  of  a  note 
by  the  others  from  liability  thereon,  and  their 
agreement  to  Indemnify  him  for  any  damages 
on  account  of  the  note,  being  joint,  he  can  le- 
ooTer  against  them  all,  thongh  jadgment  is  ren- 
dered against  him  on  the  note  for  only  the  bal- 
ance thereof  remaining  after  one  of  them  had  paid 
his  proportion  thereof. 

CommlsslonerB' decision.  Department  1.  Ap- 
peal from  saperlor  court,  San  Diego  county; 
George  Pnterbaugh,  Judge. 

Aetloii  by  Thomas  L.  Rogers  and  wife 
against  Warren  C.  Kimball  and  others. 
Judgment  for  defendants.  Plaintiffs  appeal. 
Rereraed. 

Darld  L.  Wltblngton  (Works  ft  Works  and 
Withlngton  ft  Carter,  of  counsel),  for  appel- 
lants. W.  J.  Hunsaker,  N.  H.  Conklln,  M.  A 
Lnce,  and  McDonald  ft  McDonald,  for  respond- 
ents. 

HATNES,  O.  Tbe  complaint  alleges  tbat 
on  February  25,  1882,  the  plalntlfTs  and  tbe 
defendants  Warren  0.  Kimball  and  Moees  A, 
Lnce,  and  James  S.  Gordon,  since  deceased, 
executed  their  promissory  note  for  $10,000, 
payable  to  tbe  order  of  the  Consolidated 
Bank  of  San  Diego  six  months  after  date, 
with  interest,  and  that  said  bank  afterwards 
Indorsed  said  note  to  Bryant  Howard;  tbat 
plaintur  Sll»  S.  Rogers  signed  said  note  at 
tbe  request  and  for  the  accommodation  of 
Cal.Rep.  49-52  P.— 10 


Mid  Kimhan,  Luoe,  and  Gord<»;  tbat  on 
Febmarr  27,  1882,  plaintiff  Thomas  L.  Rog> 
era  conveyed  and  caused  to  be  conveyed  to 
said  Kimball,  Luce,  and  Gordon  a  one-flfth 
Interest  in  and  to  a  certain  concession  made 
by  the  Mexican  government  of  tbe  right  to 
construct  a  railroad  to  be  known  as  the 
"Sonora  and  Baja  California  Railroad,"  and 
tbat  in  consideration  of  said  conveyance  said 
Kimball,  Luce,  and  Gordon  executed  and 
delivered  an  agreement  in  writing,  of  which 
the  following  is  a  copy:  "We,  tbe  under- 
signed, for  and  in  consideration  of  a  convey- 
ance to  us,  of  even  date  herewith,  of  a  one- 
flfth  Interest  in  and  to  the  concession  by  the 
government  of  Mexico  of  the  right  to  con- 
struct a  railroad  to  be  known  as  tbe  'Sono- 
ra and  Baja  California  Railroad,'  do  hereby 
assume  all  responsibility  for  tbe  payment  in 
full  of  a  note  of  date  February  25,  A.  D. 
1882,  made  to  tbe  Consolidated  Bank  of  San 
Dl^o,  and  signed  by  tbe  undersigned,  to- 
gether with  Thomas  L.  Rogers  and  Ella  8. 
Rogers;  hereby  releasing  from  any  payment 
thereon,  as  Joint  or  several  payers,  the  said 
Thomas  L.  Rogers  and  Ella  S.  Rogers,  and 
hereby  agreeing  with  the  said  Thomas  L. 
Rogers  and  Ella  S.  Rogers  to  indemnify 
them  in  full  for  any  loss  or  damage  they 
may  in  any  manner  sustain  on  account  ot 
said  note.  Witness  our  hands  this  27th  day 
of  February,  A.  D.  1882.  Warren  O.  Kim- 
ball. James  S.  Gordon.  Moses  A.  Luce,"— 
and  thereby  agreed  to  and  did  release  the 
plaintiffs  from  said  note;  that  the  said  de- 
fendants and  the  said  Gordon  have  paid 
no  part  of  said  note  except  the  sum  of  $3,- 
833.33  paid  by  said  Kimball;  that  said  How- 
ard, to  whom  said  note  had  been  transfer- 
red by  tbe  bank,  on  the  15th  day  of  May, 
1886,  brought  suit  thereon  against  the  plain- 
tiffs herein,  Thomas  L.  Rogers  and  Ella  S. 
Rogers,  in  the  circuit  court  of  the  United 
States  for  the  district  of  Massachusetts,  and 
obtained  judgment  against  them  on  the  14th 
day  of  March,  1889,  for  tbe  sum  of  $7,019.97 
damages  and  $63.12  costs;  tbat  on  February 
20,  1898,  an  execution  thereon  was  issued, 
and  on  February  24,  1893,  the  plaintiff  Ella 
S.  Rogers  paid  out  of  her  separate  property, 
in  full  satisfaction  of  said  judgment  and 
execution,  the  sum  of  $7,100;  that  tbe  plain- 
tiffs are  husband  and  wife;  that  Ella  S. 
Rogers  has  demanded  payment  from  tbe  de- 
fendants of  said  sum;  that  no  part  of  it  has 
been  paid;  and  judgment  therefor  in  her 
favor  is  demanded.  The  deatb  of  James  S. 
Gordon  on  July  29,  1892,  the  appointment 
and  qualification  of  defendant  Jessie  Gordon 
Whittlesey  as  administratrix,  and  the  pre- 
sentation of  said  claim,  are  also  duly  alleged, 
and  are  not  denied.  The  defendants,  Mosea 
A.  Luce  and  Jessie  Gordon  Whittlesey,  filed 
a  Joint  answo:,  hi  which  they  (1)  deny  tbat 
Mrs.  Rogers  signed  said  note  for  their  ac- 
commodation, or  at  their  request,  and  allege 
that  defendants  signed  said  note  at  the  re- 
quest and  for  the  benefit  of  the  plaintiffs; 
(2)  deny  tbat  Thomaa  L.  Rogers  conveyed  ot 
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caused  to  be  conveyed  said  concession,  or 
that  In  consideration  of  such  conveyance 
tbey  executed  the  agreement  of  release  or  in- 
demnity set  out  in  the  complaint;  (3)  deny, 
for  want  of  Information,  the  allegations 
touching  the  Judgment  and  execution  in  the 
United  States  circuit  conrt,  and  its  satisfac- 
tion. For  a  second  defense  they  allege  that, 
at  the  time  they  executed  said  indemnity 
agreement,  Thomas  Ii.  Rogers  agreed  to  con- 
vey to  Kimball,  Luce,  and  Gordon  a  one- 
fifth  Interest  in  said  concession,  and  that 
said  agreement  to  convey  said  interest  was 
the  consideration  for  the  execution  of  the  In- 
demnity agreement  by  Kimball,  Luce,  and 
Qordon,  and  that  Rogers  never  did  convey, 
or  cause  to  be  conveyed,  said  or  any  interest 
In  that  or  any  other  concession,  and,  upon 
Information  and  belief,  allege  that  Rogers 
never  had  or  owned  or  could  convey  any 
Interest  in  said  concession,  whereby  the  con- 
sideration for  their  execution  of  the  Indem- 
nity wholly  failed,  and  aver  that  they  receiv- 
ed no  consideration  whatever  for  the  exe- 
cution of  said  agreement;  and  for  a  third  de- 
fense they  pleaded  that  plaintiff's  cause  of 
action  Is  barred  by  section  837,  Code  Civ. 
Proc.  Defendant  Kimball  answered  sepa- 
rately. His  first  defense  consisted  of  sub- 
stantially the  same  denials  as  those  contain- 
ed in  the  answer  of  his  co-defendants,  except 
that  he  also  denied  that  by  said  agreement 
he  agreed  to  release  the  plaintiffs  from  their 
obligations  to  pay  said  note,  or  to  indemnify 
them  against  it,  and  also  denied,  upon  Infor- 
mation, that  no  part  of  said  note  had  been 
paid  except  $3,333.33,  and  denied  that  said 
note  was  not,  long  before  the  commencement 
of  this  action,  wholly  satisfied  and  dischar- 
ged. For  a  second  defense  he  alleged  that, 
at  the  time  the  Indemnity  agreement  was 
executed,  Rogers  agreed  to  convey  said  Inter- 
est in  said  concession,  and  his  failure  to 
make  said  conveyance,  whereby  the  consid- 
eration for  said  agreement  wholly  failed; 
and  for  a  third  defense  he  alleged,  upon  In- 
formation, that  during  the  year  1886,  and 
soon  after  the  payment  made  by  him  men- 
tioned in  the  complaint,  Gordon  and  Luce 
paid  to  the  holder  of  said  note  the  balance 
remaining  unpaid;  that  the  action  begun  by 
Howard  on  said  note  against  the  plaintiffs 
herein  (If  the  same  was  begun  by  said  How- 
ard at  all)  was  begun  without  his  knowledge 
of  consent,  and  without  authority  from  him, 
and  was  prosecuted  by  said  Howard  after 
the  said  note  had  been  fully  paid  and  dis- 
charged, and  that  the  said  plaintiffs,  and 
each  of  them,  had  a  full  and  perfect  defense 
thereto,  and  that  the  payment  of  said  Judg- 
ment by  Ella  S.  Rogers,  If  any  such  payment 
was  ever  made,  was  voluntary.  Defendant 
Kimball  also  pleaded  the  same  statute  of 
limitations.  This  action  was  commenced  Oc- 
tober 10,  1893.  The  cause  was  tried  by  the 
court  without  a  Jury,  and  written  findings 
were  filed,  upon  which  Judgment  was  enter- 
ed for  the  defendants,  and  this  appeal  is  by 


the  plaintiffs  from  the  Judgment,  and  from 
an  order  denying  a  new  trial. 

The  first  finding  Is  that  plalntlflls  and  de- 
fendants made  the  promissory  note,  a  copy  of 
which  is  attached  to  the  complaint  as  Exhibit 
A.  Tbe  remaining  findings  are  as  follows: 
'*(2)  That  the  plaintiff  Ella  S.  Rogers  did  not 
sign  said  note  for  the  accommodation  and  at 
the  request,  or  for  the  accommodation  or  at  the 
request,  of  said  Warren  0.  Kimball,  Moses  A. 
Luce,  and  James  S.  Gordon,  or  for  the  accom- 
modation or  at  the  request  of  either  of  them, 
but  that  said  plaintiff  Ella  S.  Rogers  and  said 
Warren  C.  Kimball,  Moses  A.  Luce,  and  James 
S.  Gordon  each  and  all  signed  said  note  for 
the  accommodation  and  at  the  request  of  plain- 
tiff Thomas  L.  Rogers,  and  that  said  Thomas 
L.  Rogers  received  from  the  Consolidated  Bank 
of  San  Diego,  the  imyee  named  in  said  note, 
the  whole  consideration  therefor,  to  wit,  the 
sum  of  $10,000,  and  that  neither  the  plaintiff 
Ella  S.  Rogers  nor  said  Warren  C  Kimball  or 
Moses  A.  Luce  or  James  S.  Gtordon  received 
any  i>art  of  the  consideration  for  which  said 
note  was  executed.  (3)  That  on  the  27th  day 
of  February,  1882,  the  plaintiff  Thomas  L. 
Rogers  promised  and  agreed  to  convey  and 
caused  to  be  conveyed  to  said  Warren  C.  Kim- 
ball, Moses  A.  Luce,  and  James  S.  Gordon  a 
one-fifth  interest  in  and  to  a  certain  concession 
made  by  the  government  of  Mexico  of  the  right 
to  construct  a  railroad  to  be  Imown  as  the 
'Sonora  &  Baja  California  Railroad,'  and  that 
In  consideration  of  such  promise  and  agree- 
ment to  convey  such  interest  In  said  conces- 
sion, and  upon  and  for  no  other  consideration 
whatever,  said  Kimball,  Gordon,  and  Luce 
made  and  executed  an  instrument  in  writing,  a 
true  copy  of  which  Is  annexed  to  and  made 
a  part  of  plabitlCTs  complaint  heretai,  marked 
'Exhibit  B.'  (4)  That  plaintiff  Thomas  L. 
Rogers  did  not  on  the  27th  day  of  February, 
1882,  or  at  any  other  time,  either  convey  or 
cause  to  be  conveyed  to  said  Kimball,  Lace, 
and  Gordon,  or  to  dther  ot  them,  a  one-fifth 
or  any  Interest  In  or  to  said  or  any  other  con- 
cession; UOT  did  said  plaintiffs,  or  either  <tf 
them,  pay  or  give  to  them,  or  either  of  them, 
any  consideration  whatsoever  for  the  execution 
ot  said  Instrument  (S)  That  after  the  execu- 
tion of  said  note  the  Consolidated  Bank  In- 
dorsed said  note  to  one  Bryant  Howard;  and 
thereafter,  upon  the  15th  day  of  May,  1886. 
said  Howard  brought  suit  In  the  circuit  court 
of  the  United  States  for  the  district  of  Massa- 
chusetts against  the  plaintiffs  herein,  and  ob- 
tained a  Judgment  against  said  plaintiffs  upon 
said  note  on  the  14th  day  of  March,  1889, 
which  Judgment  was  duly  entered  In  favor  of 
said  Bryant  Howard  and  against  said  Thomas 
L  Rogers  and  Ella  S.  Rogers,  for  the  sum 
of  $7,019.97  damages  and  $63.12  costs;  and  on 
the  20th  day  of  February,  1893,  an  execution 
on  said  Judgment  was  duly  issued,  and  upon 
the  24th  day  of  February,  1893,  the  plaintiff 
Ella  S.  Rogers  i>ald  out  of  her  separate  prop- 
erty the  sum  of  $7,100  in  full  satisfaction  of 
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Bald  execution  and  Judgment,  and  said  execu- 
tion was  thereuiwn  returned  satisfied.  (6) 
That  on  the  80th  day  of  September,  1886,  de- 
fendant KlmlMdl  paid  upon  said  note  to  said 
Howard,  who  was  then  the  owner  ot  said  note, 
$3,527.80,  l)eing  one-third  of  the  principal  and 
interest  then  due  and  unpaid  on  said  note;  that 
thereafter,  and  prior  to  the  19th  day  of  Janu- 
ary, 1889,  the  said  M.  A.  Luce  and  James  S. 
Gordon  paid  to  said  Howard  the  balance  then 
dne  and  owing  on  said  note,  and  prior  to  said 
19th  day  of  January,  1889,  said  note  had  \>eea 
fully  paid  and  discharged.  And,  as  conclusions 
of  law  from  the  foregoing  facts,  the  court  de- 
cides that  tbe  plaintiffs  should  take  nothing 
by  this  action,  and  that  the  defendants  are  eadi 
entitled  to  Judgment  against  the  plaintiffs  for 
their  costs  and  disbursements  expended  herein. 
Let  judgment  be  entered  accordingly." 

Exceptions  are  taken  by  appellants  to  each 
of  tbe  findings,  or  parts  thereof,  except  the 
first  and  fifth.  The  principal  question  made 
by  appellants  is,  however,  whether  the  evi- 
dence Justifies  the  finding  that  there  was  no 
consideration  for  the  execution  of  the  agree- 
ment of  release  and  Indemnity  upon  which  the 
action  is  based.  A  copy  of  that  Instrument 
appears  In  our  statement  of  the  complaint, 
and  Is  referred  to  In  the  third  finding  as  "Ex- 
hibit B."  In  the  third  finding  It  was  clearly 
found  that  there  was  a  good  consideration  for 
the  execution  of  s.ild  Instrument,  tIz.  the  prom- 
ise of  Thomas  L.  Rogers  to  convey  to  Kimball, 
Luce,  and  Gordon  a  one-fifth  Interest  In  the 
concession  there  mentioned.  It  Is  not  neces- 
sary to  dte  authorities  to  the  proposition  that 
such  promise  Is  a  good  consideration.  Besides, 
tbe  same  finding  also  finds  that  Kimball,  Luce, 
and  Gordon  "executed  an  Instrument  In  writing, 
a  true  copy  of  which  Is  annexed  to  and  made  a 
part  of  plaintiffs'  complaint  herein,  and  mark- 
ed 'Exhibit  B.' "  That  Instrument  Is  an  ex- 
press release  of  the  plaintiffs  from  all  obliga- 
tion, as  between  tbe  makers  of  the  note,  for  its 
payment;  and,  as  the  release  could  not  affect 
the  right  of  the  payee  to  look  to  the  plaintiffs 
for  payment,  there  was  added  tlie  clause  In 
which  Kimball,  Luce,  and  Gordon  agraed  and 
promised  to  Indemnify  the  plaintiffs  In  full  for 
any  loss  or  damage  they  rslgbt  In  any  manner 
sustain  on  account  of  said  note.  This  express 
release,  being  In  writing.  Is  valid  and  effectual 
without  any  consideration.  It  does  not  rest 
simply  upon  the  presumptive  evidence  of  a 
consideration  arising  from  an  Instrument  In 
writing  under  section  1614  ot  the  Olvll  Code. 
Section  1541  of  tbe  same  Code  Is  as  follows: 
"An  obligation  Is  extinguished  by  a  release 
therefrom  given  to  the  debtor  by  the  creditor 
npon  a  new  consideration,  or  In  writing  with  or 
without  new  consideration."  Tills  section 
gives  to  a  release  "in  writing"  the  same  effect 
as  was  given  at  common  law  to  a  release  un- 
der seal,  which  Is  In  general  valid  witbout  ref- 
erence to  the  consideration.  TWs  release,  of 
course,  could  not  affect  the  bolder  of  tbe  note, 
who  was  not  a  party  to  It,  but,  so  far  as  tbe 
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parties  executing  It  are  concerned.  It  operated 
to  release  the  plaintiffs  from  all  obligations  of 
ultimate  payment,  contribution,  or  whatever 
may  have  been  their  liability  as  between  them 
and  the  other  parties  to  the  note  who  executed 
tbe  release,  and  this  release  was  Immediately 
operative.  Nor  does  the  agreement  to  In- 
demnify tbe  plaintiffs  for  any  loss  or  damage 
they  might  sustain  stand  npon  any  different 
footing,  so  far  as  the  question  ot  consideration 
Is  concerned,  for  that  agreement  Itself  would 
have  operated  as  a  release.  "A  bond  or  cove- 
nant to  save  harmless  and  Indemnify  the  debt- 
or against  his  debt  la  a  release  of  his  debt." 
Clark  V.  Bush,  S  Cow.  151.  Said  third  finding, 
therefore,  found  that  there  was  a  conslderatlMi 
for  said  tnstrumrat  of  release  and  indemnity, 
and  It  must  follow  that,  if  there  Is  elsewhere 
a  finding  that  there  was  no  consideration  for 
said  Instrument,  the  findings  upon  that  point 
must  be  conflicting. 

The  only  other  finding  in  any  manner  refer- 
ring to  the  consideration  of  said  Instrument  Is 
the  fourth.  That  finding  first  states  that 
Thomas  L.  Rogers  did  not  at  any  time  convey 
said  Interest  In  said  concession  to  Kimball, 
Luce,  and  Gordon,  and  adds:  "Nor  did  said 
plaintiffs,  or  either  of  them,  pay  or  give  tu 
them,  or  either  of  them,  any  consideration 
whatever  for  the  execution  of  said  instru- 
ment." If  we  are  right  In  holding  that  the 
promise  of  T.  L.  Rogers  Is  a  good  considera- 
tion, or  in  our  construction  of  section  1541 
of  tbe  Civil  Code,  tbe  fourth  finding,  that 
Rogers  did  not  convey,  is  wholly  immaterial. 
The  failure  of  Mr.  Rogers  to  make  the  con- 
veyance he  had  promised  to  make,  even  If  the 
contract  of  release  and  Indemnity  required 
that  promise  to  support  It,  would  not  affect  Its 
validity,  at  least  as  to  Mrs.  Rogers,  who  is  the 
only  party  who  has  been  Injured,  or  who  seeks 
relief  against  the  defendants.  The  promise  of 
Mr.  Rogers  gavi  the  parties  to  whom  he  made 
the  promise  a  right  of  action  to  compel  the 
conveyance,  and  as  against  Mrs.  Rogers,  who 
Is  found  by  tbe  court  to  have  been  an  accom- 
modation maker  of  the  note,  and  who  never 
received  any  consideration  therefor  or  there- 
from, and  who  had  no  Interest  In  the  conces- 
sion or  In  the  railroad  mentioned  in  the  third 
finding,  they  could  not,  by  their  own  failure 
or  neglect  to  enforce  their  rights  against  him, 
create  a  defense  to  her  action  upon  their  con- 
tract by  which  they  released  her  from  all  ob- 
ligations to  pay  any  part  of  said  note,  and 
agreed  to  indemnify  her  against  loss  or  dam- 
age on  account  thereof.  Rogers'  promise  to 
convey  was  a  consideration  only  because  it  was 
a  promise  which  they  could  enforce,  and  their 
failure  to  enforce  It  could  affect  only  them- 
selves. There  was  no  evidence  tending  to  Im- 
peach the  existence  of  the  concession,  or  of 
Rogers'  ownership.  But,  aside  from  this,  we 
have  seen  that  tbe  release,  being  In  writing, 
required  no  consideration  to  support  it;  and,  as 
the  release  could  not  affect  her  liability  to  the 
payee  of  the  note,  an  Indemnity  against  that 
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liability  was  Implied  in  the  release,  and  It  is 
thurefore  Immaterial  whether  Rogers  made  the 
promise  or  not,  or  whether  or  not  he  perform- 
ed it.  The  release  was  unconditional.  It 
was  not  that,  upon  a  conveyance  being  made, 
they  would  release,  but  the  language  Is,  "here- 
by releasing;"  and,  baring  thus  released  her, 
they  could  not  reimpoee  upon  her  eren  the 
original  obligation  of  a  co-surety  to  contribute 
to  the  payment  of  the  note  without  her  con- 
sent As  will  hereafter  appear,  the  defend- 
ants paid  said  note  to  Howard  after  suit  fbere- 
oa  was  brought  against  these  plaintifFs,  and  be- 
fore judgment,  and  the  suit  was  thereafter 
prosecuted  by  Howard  for  the  benefit  of  the 
defendants  in  this  action,  but  without  knowl- 
edge on  the  part  of  Rogers  and  wife  of  those 
facts. 

The  fifth  finding  states  the  date  at  which 
suit  was  brought  uijon  the  note  against  these 
plaintiffs  in  Boston,  the  date  and  amount  of 
the  judgment,  the  Issuance  of  the  execution, 
and  that  the  judgment  was  satisfied  by  Mrs. 
Rogers  by  the  payment  of  ?7,100  out  of  her  sep- 
arate property  on  February  24,  18!)3.  The 
Kixth  finding  shows  that  on  September  30, 
X8S6,  after  said  suit  was  brought  In  Boston, 
Kimball  paid  one-third  of  the  principal  and  in- 
terest then  due  on  said  note,  and  that  prior  to 
.January  19,  1889,  Luce  and  Gordon  paid  the 
balance  due  tliereon,  and  that  "iwior  to  said 
19th  day  of  January,  1889,  said  note  had  been 
fully  paid  and  satisfied."  This  fludlug  doe.s 
not  state  facts  from  which  the  legal  conclu- 
sion that  the  defendants,  or  cither  of  tliem,  are 
not  liable  in  this  action,  can  be  drawn.  In 
any  event,  It  can  only  apply  to  tlie  issue  made 
by  defendant  Kimball,  who  alone  pleaded  that 
the  note  had  been  fully  paid  before  judgment, 
and  that,  therefore,  the  payment  of  the  judg- 
ment by  Mrs.  Rogers  was  voluntary,  and  gave 
her  no  right  of  action.  It  Is  contended  by  re- 
spondents "that  a  surety  cannot  claim  reim- 
bursement from  his  prineiijal  or  Indemnitor 
for  a  payment  made  after  the  cause  of  action 
has  been  imid,  barred  by  the  statute  of  limita- 
tions, or  otherwise  extlngulslied  against  the 
principal."  This  proposition  nniuires  qualiflca- 
tlon.  Neither  the  sixth  finding  nor  this  prop- 
osition contains  the  essential  fact  that  the 
plaintiff  knew  or  had  Information  that  the 
note  had  been  paid. 

As  before  intimated,  counsel  for  respond- 
ents seem  to  tliink  that  Mr.  Klml)airs  situa- 
tion Is  so  far  different  from  that  of  his  co- 
defendants  as  to  require  a  separate  answer 
alleging  defenses  not  available  to  them,  and 
have  devoted  a  portion  of  their  brief  espe- 
<'lally  to  his  defense.  The  facts  upon  which 
they  claim  this  distinction  is  based  are  that 
his  payment  was  credited  in  the  judgment 
rendered  against  the  plaintiffs  in  Boston: 
tliat  he  did  not  request  that  they  be  sued 
uiwn  the  note,  or  that  the  suit  be  prosecuted 
for  the  benefit  of  himself.  Luce,  and  Gordon; 
that  he  alone  set  up  In  his  answer  the  de- 
fense that  the  note  was  fully  paid  before 
judgment;   and  that  he  had  no  notice  of  the 


pendency  of  ttie  action.  It  is  not  necessary 
to  follow  the  arguments  of  counsel  upon 
these  points  In  detail.  We  do  not  think  any 
of  these  facta  can  avail  him  as  against  appel- 
lants. The  release  and  Indemnity  contract 
was  joint,  not  several.  He  is  as  much  bound 
to  indemnify  the  plaintiffs  against  loss  or 
damage  caused  by  bis  co-Indemnltors  as 
against  loss  or  damage  caused  by  Howard  or 
others.  His  payment,  it  is  true,  reduced  the 
amount  of  the  recovery  against  them,  but  be 
Is  as  much  bound  to  Indemnify  Mrs.  Rogers 
as  to  the  amount  she  did  pay  as  he  would 
have  been  if  she  had  been  compelled  to  pay 
the  whole,  and  whether  he  received  any  part 
of  the  money  paid  by  Mrs.  Rogers  in  satis- 
faction of  the  judgment  is  wholly  Immate- 
rial. Any  inequality  of  payment  as  between 
the  defendants  is  a  matter  of  adjustment  be- 
tween themselves,  with  which  plaintiffs  have 
no  concern.  The  only  one  of  the  points  re- 
lied upon  to  relieve  Mr.  Kimball,  requiring 
special  notice,  Is  that  he  had  no  notice  of  the 
suit  In  Boston.  Before  the  note  was  sent  to 
Boston  for  collection,  Kimball,  Luce,  and 
Gordon  executed  a  new  note  to  Howard  for 
the  same  amount,  and  which  Howard  re- 
garded as  In  the  nature  of  a  collateral  note, 
upon  which  Kimball's  payment  was  made 
and  cretlited.  Luce  and  Gordon  afterwards 
paid  the  balance  due  thereon,  and  on  Janu- 
arj-,  19, 1889,  Howard  executed  an  Instrument 
reciting  that  Rogers  and  wife  had  been  sued 
upon  the  original  note;  that  since  the  in- 
stitution of  the  suit  said  note  had  been  fully 
paid  by  Kimball,  Luce,  and  Gordon;  and 
that  whatever  judgment  should  be  recovered 
In  his  name  should  be  for  their  benefit  It 
is  claimed  on  behalf  of  Kimball  that  be  bad 
no  knowledge  of  the  execution  of  said  Instru- 
ment, nor  of  the  pendency  of  the  suit  In 
view  of  the  execution  of  the  said  Instrument 
which  was  prepared  by  Mr.  Luce,  and  of 
which  Gordon  was  informed.  It  is  obvious 
that  they  can  claim  nothing  upon  the  ground 
that  plaintiffs  did  not  notify  them  of  the 
pendency  of  the  suit  If  the  want  of  notice 
of  the  pendency  of  the  suit  lu  Boston  is  es- 
.seiitlal  to  KimbaH's  defense,  the  fact  that  he 
had  or  had  not  notice  should  have  been 
found.  As  to  whether  be  knew  of  that  suit 
the  evidence  Is  conflicting,  and  In  such  case 
the  appellate  court  cannot  supply  a  finding 
to  uphold  the  judgment.  Smith  v.  Associa- 
tion, 78  Cal.  289,  20  Pac.  677.  But  if  It  be 
assumed  that  he  had  no  notice  of  that  suit 
that  fact  would  not  avail  him  In  this  action, 
for  want  of  notice  would  not  be  a  defense 
"unless  it  appeared  that  there  was  a  defense 
to  the  suit,  which  the  plaintiffs  were  In- 
formed of  and  neglected  to  Interpose,  or  that 
the  judgment  was  obtained  by  collusion." 
Insurance  Co.  v.  Wilson.  34  N.  Y.  275.  281. 
See,  also.  Brandt,  Sur.  i  214.  Plaintiffs  tes- 
tified that  the  only  Information  of  the  pay- 
ment made  by  Kimball  was  In  the  deposi- 
tion of  Howard  taken  In  the  Boston  suit  and 
that  their  first  information  of  the  payments 
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made  by  Lnce  and  Gordon  was  obtained  aft- 
er this  action  was  commenced.  No  pay- 
ments appear  to  have  been  indorsed  upon 
the  original  note,  and  If  Mrs.  Rogers  had 
paid  the  full  amount  of  the  note  npon  How- 
ard's demand,  without  suit  and  without 
knowledge  of  the  prior  payment  by  defend- 
ants, no  payments  being  Indorsed  thereon, 
we  see  no  reason  why  she  could  not  recover 
upon  the  defendants'  express  contract  to  In- 
demnify the  plaintifts  for  a  loss  "In  any  man- 
ner sustained  on  account  of  said  note."  The 
sixth  finding,  therefore,  does  not  Justify  a 
conclusion  of  law  that  Mrs.  Rogers  is  not 
entitled  to  recover  In  this  action,  unless  It 
can  be  presumed  from  the  bare  fact  therein 
stated  that  the  defendants  had  paid  the  note 
In  full  before  judgment;  that  Is,  that  she 
must  be  presumed  to  have  known  of  facts 
transpiring  3,000  miles  away,  and  which  were 
carefully  concealed  from  her,  or  that  she 
permitted  Judgment  to  be  taken  against  her 
knowing  that  she  had  a  perfect  defense.  Sncb 
presumptions  will  not  be  Indulged  for  the  pur- 
pose of  sustaining  a  Judgment  which  upon  the 
other  findings  is  dearly  wrong.  These  con- 
siderations render  it  unnecessary  to  consider 
the  sufficiency  of  the  evidence  to  Justify  the 
findings  in  the  particulars  specified  by  appel- 
lant. We  advise  that  the  Judgment  and  order 
appealed  from  be  reversed,  with  directiona  to 
the  court  below  to  enter  Judgment  on  the  find- 
ings tn  favor  of  EDa  S.  Rogers  as  prayed  for 
in  tiie  complaint. 

We  concur:   BELCHER,  C;    SBARL.S,  O. 

PER  CURIAM.  For  the  reasons  given  in 
the  foregoing  opinion  the  Judgment  and  or- 
der appealed  from  are  reversed,  with  direc- 
tions to  the  court  below  to  enter  Judgment  on 
the  findings  In  favor  of  Ella  S.  Rogers  as 
prayed  for  In  the  complaint. 


(»  N.Haz.  •!) 

EARLY  TIMES  DISTILLERY  CO.  et  al  T. 

ZEIGER  et  al. 

(Supreme  Court  of  New  Mexico.    Aug.  6,  1897.) 

Fbacdclbnt  Cosvbtavob  —  Creditors'   Sow  — 

JUDOMBITT— BxiroTiox— Eqititt  Jdris- 

DICTION— TkIAL  BI  JuHT. 

1,  Where  a  creditors'  bill  contains  such  allega- 
tions of  fact  that  the  court  can  see  that  there 
is  no  remedy  at  law,  or  that  snch  remed.v  is 
wholly  inadequate,  or  shows  that  the  creditor 
claims  a  trust  in  his  favor,  and  that  the  relief 
can  only  be  made  available  in  a  court  of  cliancery, 
the  court  will  not  require  him  in  the  first  instance 
to  obtain  an  empty  judgment  and  fruitless  exe- 
cution, as  a  condition  precedent  to  entertaining 
his  bill. 

2.  Insolvency  Act  1889,  {  1,  provides  that  any 
act  hy  a  debtor  in  contemplation  of  insolvenry, 
and  with  the  design  to  prefer  one  or  more  cred- 
itors,  shall  operate  as  an  assignment  of  all  his 
property,  and  shall  inure  to  the  benefit  of  all  his 
creditors.  Section  2  provides  that  all  such  trans- 
fers as  are  decreed  void  are  to  be  subject  to  the 
control  of  a  court  of  equity  on  a  bill  filed  by 
any  person  interested  within  six  months  after 
such  conveyance  is  lodged  for  record.  Held  that, 
where  a  debtor  assigns  or  mortgages  hla  property 


in  violation  of  the  statute,  the  statute  convert* 
his  property  into  a  trust  estate,  and  any  creditor 
may,  without  having  reduced  bis  demand  to  judg- 
ment and  had  execution  issued  and  returned 
nulla  bona,  proceed  in  a  court  of  equity  to  have 
the  trust  declared,  and  the  property  taken  charge 
of  by  the  court,  and  administered  to  all  the 
creditors. 

3.  Since  the  act  of  the  debtor  in  making  the 
fraudulent  conveyance  creates  a  trust  in  behalf 
of  all  the  creditors,  and  gives  jurisdiction  to  a 
court  of  equity,  the  debtor  cannot  object  that  he 
is  deprived  of  his  constitutional  right  of  trial  by 
jury,  since  such  right  never  extends  to  a  case 
of  equity  jnrisdiction. 

Appeal  from  district  court,  Bernalillo  county; 
before  Justice  N.  0.  Collier. 

Bill  by  the  Early  Times  Distillery  Company 
and  others  against  Charles  Zeiger  and  others. 
From  a  Judgment  In  favor  of  defendants,  com- 
plainants appeal.    Reversed. 

F.  W.  aancy,  for  appellants.  W.  B.  OWl- 
ders,  for  appellees. 


HAMILTON,  J,  This  Is  an  appeal  from  the 
district  court  of  the  Second  Judicial  district 
for  the  county  of  Bernalillo.  The  complain- 
ants filed  their  bill  on  the  chancery  side  of  the 
court,  as  general  creditors  of  the  defendant 
Zeiger,  attacking  a  fraudulent  conveyance  al- 
leged to  have  been  made  by  the  defendant, 
and  asked  for  a  decree  declaring  the  convey- 
ance for  the  benefit  of  all  the  creditors  under 
the  statute.  To  this  bill  a  demurrer  was  filed 
by  the  defendant  Zeiger,  based  upon  the 
ground  that  a  court  of  equity  had  no  Jurisdic- 
tion to  entertain  a  bill  of  this  character.  This 
demurrer  was  sustained,  from  which  ruling  of 
the  court  tn  sustaining  the  demurrer  tbe  com- 
plainants api>ealed. 

It  will  be  seen  by  the  record  In  this  case 
that  the  sole  ground  of  attack  made  upon  this 
bill  is  that  the  complainants  are  but  simply 
general,  .ind  not  Judgment,  creditors;  that  a 
general  creditor  will  not  be  beard  In  a  court 
of  equity  to  attack  and  set  aside  a  fraudulent 
conveyance  made  by  his  debtor  until  he  has 
first  obtained  a  Judgment,  issued  execution 
thereon,  and  had  it  returned  nulla  bona;  that, 
by  the  provisions  of  the  constitution  of  the 
United  States,  the  right  of  trial  by  Jury  is 
preserved  In  suits  at  common  law  when  the 
amount  in  controversy  exceeds  $20,  and  that 
the  act  of  the  legislative  assembly  of  the  terri- 
tory under  which  this  bill  Is  filed  Is  violative 
of  this  provision  of  the  constitution,  as  It 
deprives  the  party  of  his  right  of  trial  by 
Jury,  and  Is,  to  that  extent,  void.  Stated  as  .<i 
general  proposition,  there  can  be  no  doubt 
that  the  well-settled  rule  Is  that  If  the  creditor 
has  a  legal  remedy,  which  Is  plain,  adequate, 
and  complete,  he  must  exhaust  that  remedy 
before  he  will  be  allowed  admission  Into  a 
court  of  equity.  He  should  proceed  upon  the 
law  side  of  tbe  court,  obtain  bis  Judgment,  and 
have  execution  returned  thereon  unsatisfied, 
as  a  condition  precedent  to  enable  him  to  at- 
tack, by  a  bill  in  chancery,  tbe  fraudulent  con- 
veyance of  his  debtor.  While  this  proposition 
Is  true,  It  Is  also  well  settled,  by  a  line  of  au- 
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thorltles  equally  conTlnclng  and  controlling, 
that  if  the  remedy  at  law  Is  not  plain,  ade- 
quate, and  complete,  or  if  the  creditor  has  a 
trust  in  his  favor,  then,  in  either  event,  he  Is 
not  required  to  go  first  Into  a  court  of  law, 
but  may  apply  In  the  first  Instance  to  a  court 
of  equity  for  relief.  The  fact  that  the  rem- 
edy at  law  may  have  been  exhausted,  or  that 
it  is  wholly  inadequate  and  incomplete,  may 
be,  and  is,  clearly  and  conclusively  shown  by 
the  Judgment,  execution,  and  return  of  nulla 
bona.  The  judgment,  execution,  and  retunk 
are  but  the  best  evidence  of  these  facts;  but 
they  are  not  the  only  method  or  the  only  evi- 
dence by  which  it  may  be  shown  that  the 
remedy  at  law  is  wholly  inadequate  and  In- 
complete. If  the  bill  upon  Its  face  contains 
such  allegations  of  fact  that  the  court  Is  en- 
abled to  see  that  there  Is  no  remedy  at  com- 
mon law,  or  that  the  remedy  at  law  Is  wholly 
Inadequate  and  incomplete,  or  if  the  allega- 
tions of  the  bill  show  that  the  creditor  has  or 
claims  a  trust  In  his  favor,  or  Is  seelsing  to 
establish,  his  claim  as  against  the  trust  prop- 
erty, and  that  the  relief  can  only  be  made 
available  In  a  court  of  chancery,  then,  upon 
such  a  case  being  made  by  the  bill,  the  court 
will  not  require  him  In  the  first  instance  to 
Iiazard  his  chances  of  recovery  by  a  useless 
expenditure  of  time  In  obtaining  an  empty 
Judgment  and  fruitless  execution,  as  a  condi- 
tion precedent  to  entertaining  his  bill.  This 
we  understand  to  be  the  settled  doctrine  of  the 
federal  courts.  In  Case  v.  Beauregard,  101 
TJ.  S.  688.  the  court.  In  discussing  this  ques- 
tion, observes:  "Wlien  the  debtor's  estate  Is  a 
mere  equitable  one,  which  cannot  be  reached 
by  any  proceeding  at  law,  there  is  no  reason 
for  requiring  attempts  to  reach  It  by  legal  pro- 
cess. •  •  •  It  may  be  said  that,  whenever 
a  creditor  has  a  trust  In  his  favor,  or  a  lien  up- 
on property  for  the  debt  due  him,  he  may  go 
Into  equity  without  exhausting  legal  pro- 
cesses or  remedies.  Indeed,  In  those  cases  in 
which  it  has  been  held  that  obtaining  a  Judg- 
ment and  issuing  an  execution  Is  necessary 
before  a  court  of  equity  can  be  asked  to  set 
aside  fraudulent  dispositions  of  a  debtor's 
property,  the  reason  given  Is  that  a  general 
creditor  has  no  lien.  And,  when  such  bills 
have  been  sustained  without  a  Judgment  at 
law.  It  has  been  to  enable  the  creditor  to  obtain 
a  lien,  either  by  Judgment  or  execution.  But 
when  the  bill  asserts  a  lien  or  trust,  and 
shows  that  it  can  be  made  available  only  by 
the  aid  of  a  chancellor,  It  obviously  makes  a 
case  for  his  interference."  Also,  in  the  same 
book  (page  690),  the  court.  In  discussing  this 
question,  uses  this  language:  "But,  after  all, 
the  Judgment  and  fruitless  execution  are  only 
evidence  that  his  legal  remedies  have  been 
exhausted,  or  that  he  Is  without  remedy  at 
law.  They  are  not  the  only  possible  means 
of  proof.  The  necessity  of  resort  to  a  court 
of  equity  may  be  made  otherwise  to  appear. 
Accordingly,  the  rule,  though  general,  Is  not 
without  many  exceptions.  Neither  law  nor 
equity  requires  a  meaningless  form..    'Bona, 


eed  tmpossibilla  non  coglt  lex.'  It  has  been 
decided  that  where  it  appears  by  the  bill  that 
the  debtor  is  insolvent,  and  that  the  Issuing  of 
an  execution  would  be  of  no  practical  utility, 
the  Issue  of  an  execution  U  not  a  necessary 
prerequisite  to  equitable  interference."  Also, 
the  case  of  Consolidated  Tank-Line  Co.  t.  Kan- 
sas City  Varnish  Ca,  45  Fed.  16,  was  a  bill 
by  a  general  creditor  to  set  aside  an  assign- 
ment upon  the  ground  of  fraud.  The  same 
objection  was  made  there  as  In  the  case  at 
bar,— that  the  complainant  was  not  a  Judgioeui; 
creditor,  and  therefore  could  not  maintahi  the 
suit.  The  contention  was  overruled,  and  the 
bill  sustained.  Judge  Phillips,  on  pages  16 
and  17,  says:  "Looking  to  the  foundation  upoa 
which  the  rule  contended  for  rests,  it  ought 
not  to  apply  where  the  Judgment  and  execu- 
tion would  be  frultiess."  Also,  the  case  of 
Talley  r.  Curtain,  decided  by  the  United 
States  circuit  court  of  appeals  (4  C.  C.  A.  177, 
54  Fed.  43),  was  also  a  bill  by  a  general  cred- 
itor to  set  aside  an  assignment  upon  the 
ground  of  fraud;  and  it  was  contended  In 
that  case  that  the  complainant,  not  having  first 
obtained  a  Judgment,  could  not  come  into  a 
court  of  equity.  This  position  contended  for 
was  overruled,  and  the  bill  sustained. 

The  state  of  facta,  as  disclosed  by  the  alle- 
gations of  this  bill,  shows  that  a  Judgment 
and  execution  at  law  would  have  availed  the 
complainants  nothing.  They  show  that  the 
remedy  at  law  was  not  only  wholly  Inade- 
quate and  Incomplete,  but  that  there  was  no 
remedy  at  all.  Under  this  state  of  facts,  a 
court  of  equity  is  not  Justified  in  closing  its 
doors,  refusing  to  entertain  Jurisdiction  of  a 
case,  and  thus  deprive  the  litigant  of  his 
only  remedy  to  obtain  redress.  As  we  have 
before  stated,  if  the  bill  shows  that  a  creditor 
has  a  trust  In  his  favor,  or  if  he  is  seeking 
to  eetabllsh  an  interest  In  his  favor  in  the 
property  of  the  debtor,  held  In  trust  for  his 
benefit,  and  Is  asking  to  have  the  distributive 
share  to  which  he  may  be  entitled  paid  to 
him  out  ot  that  trust  property  or  its  pro- 
ceeds, then  it  is  clear  that  a  proceeding  at 
law  could  avail  him  nothing,  and  a  court  of 
equity  is  the  only  tribunal  capable  of  render- 
ing him  this  relief.  In  the  case  of  Russell  v. 
Clark's  Ex'r,  7  Cranch,  87,  Chief  Justice  Mar- 
shall lays  down  the  rule:  "If  a  claim  is  to  be 
satisfied  out  of  a  fund  which  is  accessible 
only  by  the  aid  of  a  court  of  chancery,  ap- 
plication may  be  made  In  the  first  instance 
to  that  court,  which  will  not  require  that  the 
claim  should  be  first  established  in  a  court 
of  law."  Also,  in  the  case  of  Oelricbs  v. 
Spain,  15  Wall.  228,  the  court  obs»-ve6: 
"Where  the  remedy  at  law  is  of  this  charac- 
ter [plain,  adequate,  and  complete],  the  party 
seeking  redress  must  pursue  it.  In  such 
cases  the  adverse  party  has  a  constitutional 
right  to  a  trial  of  the  issues  of  fact  by  a  Jury. 
But  this  principle  has  no  application  to  the 
case  before  us.  Upon  looking  into  the  rec- 
ord, it  is  clear  to  our  minds,  not  only  that  the 
remedy  at  law  would  not  be  as  effectual  as 


Digitized  by 


Google 


N.  M.) 


EARLY  TIMES  DISTILLEBY  CO.  v.  ZEIGEB. 


725 


the  remedy  In  equity,  but  we  do  not  see  that 
tbere  is  any  effectual  remedy  at  all  at  law. 
Besides,  there  Is  an  element  of  trust  In  the 
case,  which,  wherever  It  exists,  always  con- 
fers Jurisdiction  In  equity."  See,  also,  Ca^e 
T.  Beauregard,  supra. 

What  Is  the  case  as  made  by  this  bill?  It 
alleges.  In  substance,  that  the  defendant  Zel- 
ger  Is  indebted  to  the  complainant  the  Early 
Times  Distillery  Company  in  the  sum  of 
$6,731.88,  evidenced  by  acceptances;  that  be 
Is  also  indebted  to  other  complainants  in  va- 
rious sums  stated,  evidenced  by  promissory 
notes.  It  further  alleges  that  he  was  also 
indebted  to  the  First  National  Bank  of  Albu- 
querque in  the  sum  of  $^,000;  that  he  made 
the  deed  of  trust  set  out  In  the  bill  to  Reyn- 
olds, OS  trustee,  ostensibly  to  secure  one  Bes- 
6le  Lesguereaux  for  $15,000,  due  really  to  the 
bank.  It  is  also  charged  in  the  bill:  "Com- 
plainants state  that  the  said  deed  of  trust,  in 
the  last  paragraph  mentioned,  was  made  by 
said  defendant  2^iger,  and  was  an  act  and 
device  done  and  resorted  to  by  said  Zeiger 
In  contemplation  of  insolvency,  and  with  the 
design  to  prefer  the  said  defendant  the  First 
National  Bank  of  Albuquerque,  to  the  exclu- 
sion in  part  of  these  complainants  and  all 
other  creditors  of  said  Zeiger;  and  they  fur- 
tfaw  allege  that  the  said  deed  of  trust  was 
not  made  in  good  faith,  to  secure  any  debt  or 
liability  created  simultaneously  therewith,  but 
tot  the  use  and  beneflt  of  the  First  National 
Bank  of  Albuquerque  aforesaid,  on  account 
of  the  pre-existing  indebtedness  of  said  Zei- 
ger to  said  bank,  and  that  said  Zeiger  never 
actually  received  from  the  said  Lesguereaux 
the  said  sum  of  $15,000  in  said  deed  of  trust 
mentioned,  or  any  part  thereof."  The  bill 
prays  that  a  receiver  be  ai^winted  to  take 
charge  of  the  property  cov«%d  by  the  mort- 
gage, and  that  it  may  be  administered  and 
distributed  under  the  direction  of  the  court, 
in  accordance  with  the  provisions  of  the  act, 
to  all  the  creditors  alike,  and  asks  to  have 
the  deed  of  trust  or  mortgage  decreed  void. 

The  act  of  the  legislature  upon  which  this 
biU  is  filed  provides,  in  section  1,  Acts  1889: 
"Every  sale,  mortgage  or  alignment  made 
by  debtors,  and  every  Judgment  suffered  by 
any  defendants,  or  any  act  or  device  done  or 
resorted  to  by  a  debtor  in  contemplation  of 
insolvency  and  with  the  design  to  prefer  one 
or  more  creditors  to  the  exclusion  In  whole 
or  in  part  of  the  others,  shall  operate  as  an 
assignment  and  transfer  of  all  the  property 
and  effects  ot  such  debtor,  and  shall  inure  to 
the  benefit  of  all  his  creditors  («icept  as 
hereinafter  provided)  In  proportion  to  the 
amount  of  their  respective  demands,  includ- 
ing those  which  are  future  and  contingent; 
but  nothing  in  this  act  shall  vitiate  or  affect 
any  mortgage  made  in  good  faith  to  secure 
any  debt  or  liability  created  simultaneously 
with  such  mortgage,  if  the  same  be  lodged 
for  record  fortliwith  in  the  office  of  the  county 
recorder  where  the  property  described  there- 
in shall  be  situated."    SectloQ  2  of  the  act 


provides  tliat  all  such  tran»fen  as  are  de- 
creed void  are  to  inure  to  the  beneflt  of  all 
creditors  generally,  and  are  to  be  subject  to 
the  control  of  a  court  of  equity  upon  the  bill 
filed  by  any  person  Interested,  and  that  such 
suit  must  be  brought  within  six  months  aft- 
er such  conveyance  is  lodged  for  record.  Sec- 
tion 3  iHY>vide8  that  a  number  of  creditors 
may  unite  in  the  filing  of  said  bill.  Viewing 
this  act  of  the  legislature  as  a  whole,  it  must 
be  regarded  as  an  insolvency  or  bankruptcy 
law.  Tbe  clear  intent  and  purpose  of  the 
act  are  to  prevent  an  insolvent  and  failing 
debtor  from  making  a  fraudulent  transfer  of 
his  property,  and  from  giving  a  preference 
to  one  creditor.  It  is  intended  by  this  act  to 
secure  an  equal  distribution  of  all  of  the  fall- 
ing debtor's  property  between  all  of  the  cred- 
itors. To  accomplish  this  end,  a  court  <yt 
equity  is  vested,  by  the  express  terms  of  the 
act,  with  Jurisdiction,  at  the  instance  of  any 
creditor,  to  entertain  a  suit  to  set  aside  such 
transfers,  to  take  hold  of  the  property  of  the 
debtor  so  attempted  to  be  conveyed,  and  ad- 
minister It  as  a  trust  fund  for  the  benefit  of 
all  of  the  creditors.  The  act.  In  express 
terms,  declares:  "Such  mortgage  or  assign- 
ment," etc.,  "made  in  contemplation  of  in- 
solvency with  a  design  to  prefer  one  creditor 
over  another,  shall  inure  to  the  benefit  of  all 
of  the  creditors  alike."  Is  there  not,  there- 
fore, an  element  of  trust  in  a  suit  brought  un- 
der this  statute,  such  as  a  court  of  equity 
alone  can  enforce?  By  the  act  of  the  debtor. 
In  assigning  or  mortgaging  bis  property  in 
violation  of  the  provisions  of  ttiis  statute,  does 
he  not  thereby,  by  his  own  act,  convert  his 
property  into  a  trust  estate  for  the  beneflt  of 
all  of  hia  creditors  alike?  Or,  rather,  it  may 
be  said  that,  when  the  insolvent  debtor  thus 
fraudulently  conveys  his  prc%>erty,  the  stat- 
ute then  converts  that  property  into  a  trust 
estate,— a  trust  in  which  each  creditor  has  an 
interest;  and  any  creditor,  within  the  time 
limited  by  the  statute,  nuty  proceed  in  a  court 
of  equity  to  have  the  trust  declared,  and  the 
property  taken  charge  of  by  the  court,  and 
administered  to  all  of  the  creditors. 

But  It  is  contended  that  the  defendant  is 
entitled,  unda:  the  statute,  to  have  a  court  of 
law  pass  upon  the  question  as  to  whether  the 
debt  is  due  from  liim  to  the  complainant,  aud 
therefore  a  court  of  equity  has  no  Jurisdic- 
tion. The  objection  to  this  contention  is  that 
it  is  not  the  existence  or  nonexistence  of  the 
debt  claimed  to  be  due  to  any  i>articular  cred- 
itor which  gives  the  court  of  equity  Jurisdic- 
tion, but  it  is  the  act  of  the  debtor  In  mak- 
ing the  fraudulent  conveyance^  and  giving 
the  preference,  which  gives  tlie  equity  Juris- 
diction. If  the  debtor  is  insolvent  or  in  coa- 
templatlon  of  iustdvency,  and  makes  the  con- 
veyance giving  the  fraudulent  preference,  the 
trust  is  then  created  in  belialf  of  all  of  the 
creditor's,  and  any  one  or  all  of  them  may  pro- 
ceed to  liave  the  trust  declared,  and  the  prop- 
erty proportionately  administered.  The  in- 
solvency of  the  debtor,  and  the  conveyance 
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and  fraudulent  preference,  are  the  essential 
things  to  be  investigated  which  give  the  equi- 
ty Jurisdiction.  Though  the  court  might  de- 
termine that  a  particular  claimant  or  set  of 
claimants  were  not,  in  fact,  creditors,  yet, 
the  court  haying  once  acquired  Jurisdiction 
of  the  trust  estate,  the  failure  of  any  cred- 
itor or  creditors  to  establish  his  or  their  debt 
could  not  oust  the  Jurisdiction,  and  the  court 
would  not  abandon  it,  but  would  iKxxieed  to 
administer  and  distribute  the  fund  to  such 
aa  show  themselves  valid  creditors,  and  enti- 
tled to  the  distribution.  It  may  be  said  that 
the  creditor  has  a  remedy  at  law  by  attach- 
ment, based  upon  the  fraudulent  conveyance. 
Tills  remedy  may  be  available,  but  It  is  nei- 
ther adequate  nor  complete.  Suppose  the  at- 
taching creditor  be  successful  in  sustaining 
the  attachment  and  setting  aside  the  con- 
veyance, what,  then,  becomes  of  the  property? 
He  cannot  apply  it  to  the  satisfaction  of  his 
attachment,  because  each  creditor  has  an  in- 
terest in  the  property  as  a  trust  estate,  and 
is  entitled  to  his  pro  rata  share.  A  court  of 
equity  is  the  only  tribunal  capable  of  ef- 
fectually handling  and  administering  such 
property.  A  court  of  law  can  have  no  con- 
cern with  the  administration  of  the  estate  of 
an  Insolvent  under  such  a  statute  as  this,  as 
its  complicated  machinery  Is  not  adapted  to 
the  ends  sought  to  be  accomplished,  of  declar- 
ing and  enforcing  the  trust  on  behalf  of  the 
creditors,  and  administering  and  dlstribiiting 
llie  prcq)erty  thereunder. 

It  is  urged  with  great  earnestness  that  the 
act  deprives  the  party  of  his  constitutional 
right  of  trial  by  Jury,  and  is  therefore  void. 
Tills  argument  proceeds  upon  the  theory  that 
the  ascertainment  of  the  debt  due  to  the  cred- 
itor Is  the  only  thing  to  I>e  determined.  The 
trust  feature  of  the  case,  which  is  always  a 
subject  of  equity  Jurisdiction,  is  ignored.  The 
right  of  trial  by  Jury  as  an  absolute  right 
never  extends  to  a  case  of  equity  Jurisdiction. 
In  the  case  of  Barton  v.  Barbour,  104  U.  S. 
133,  it  is  said:  "But  those  who  use  this  argu- 
ment lose  sight  of  the  fundamental  principle 
that  the  right  of  trial  by  Jury,  considered  as 
an  absolute  right,  does  not  extend  to  cases  of 
equity  Jurisdiction.  If  it  be  conceded,  or  clear- 
ly shown,  that  a  case  belongs  to  this  class,  the 
trial  of  questions  involved  in  it  belongs  to 
tlie  court  itself,  no  matter  what  may  be  its 
Importance  or  complexity."  It  may,  in  this 
connection,  be  suggested  that,  as  the  allega- 
tions of  the  bill  are  admitted  by  the  demurrer, 
there  Is  no  necessity  for  a  Jury  to  ascertain 
the  liability  of  the  defendant  or  the  amount 
of  his  indebtedness  to  the  complainant;  and, 
further,  if  a  Judgment  creditor,  by  virtue  of 
his  lien,  acquires  the  right  to  proceed  in  equity, 
to  enforce  it  against  his  debtor,  and  thus  be- 
stows the  Jurisdiction  to  administer  the  es- 
tate without  the  Intervention  of  a  Jury,  it 
would  seem  that  the  debtor  is  not  damaged  if 
a  similar  result  should  ensue  from  his  recogni- 
tion of  the  complainant's  demand. 

It  Is  claimed  by  the  appellees  that  the  case 


of  Scott  T.  Nedy,  140  U.  S.  106,  11  Sup.  Ct. 
712,  and  the  case  of  Cates  t.  Allen.  149  U.  8. 
451,  13  Sup.  Ct  883,  977,  are  controlling  upon 
us  In  the  determination  of  the  question  now 
before  vat.  These  cases  both  arose  under  s 
statute  of  Mississippi  which  provides  as  fol- 
lows: "The  said  courts  shall  have  Jurisdiction 
of  bills  exhibited  by  creditors  who  have  not 
obtained  Judgments  at  law,  or,  having  Judg- 
ments, have  not  had  executions  returned  un- 
satisfled,  to  set  aside  fraudulent  conveyances 
of  property  or  other  devices  resorted  to  for 
the  purpose  of  hindering,  delaying  or  defraud- 
ing creditors,  and  may  subject  the  property  to 
the  satisfaction  of  the  demands  of  such  cred- 
itors, as  if  the  complainant  bad  a  Judgment 
and  execution  thereon  returned,  'No  property- 
found.'"  CodeMIs.s.  1880,  I1S13.  An  examina- 
tion of  the  statute  shows  that  it  tiears  little  or 
no  resemblance  to  the  statute  under  considera- 
tion. By  this  act  the  legislatare  of  Mississippi 
attempted  by  statute  to  vest  a  court  with  the 
power  to  declare  a  conv^rance  fraudulent,  and 
decree  a  lien  upon  the  property  and  give  a  pref- 
erence to  a  particular  creditor,  to  the  exclu- 
sion of  all  other  creditors.  It  thus  attempted 
by  statute  to  vest  a  court  with  power  to  do 
what  it  said  the  debtor  coidd  not  do;  that  is, 
take  the  property  of  the  insolvent  debtor  from 
one  creditor,  and  give  it  to  another.  There  is 
no  element  of  trust  in  this  statute.  There  is 
no  provision  that,  in  case  of  a  fraudulent 
preference  by  an  insolvent  debtor,  a  court  of 
e(]nlty,  at  the  instance  of  a  creditor,  might 
take  charge  of  all  of  the  assets  of  the  debtor, 
declare  the  conveyance  fraudulent,  and  admin- 
ister the  property  for  the  beneflt  of  all  of  the 
creditors.  In  the  case  of  Talley  v.  Curtain, 
supra,  the  circuit  court  of  appeals  had  under 
consideration  a  case  of  the  same  character  as 
the  one  at  bar,  and  it  was  contended  in  that 
case  that  the  case  of  Scott  v.  Neely  was  deci- 
sive of  the  question.  The  circuit  court  of  ap- 
peals, in  discussing  the  case  of  Scott  v.  Ne^y. 
say:  "Scott  v.  Neely  held  that  the  Mississippi 
statute  could  not  create  or  confer  such  a  Ju- 
risdiction on  a  court  of  equity  of  the  United 
States,  and  that  a  court  of  equity  of  the  Unit- 
ed States  could  not  entertain  such  a  suit,  be- 
cause, upon  a  demand  like  this,  the  adverse 
party  had  the  right,  under  the  constitution,  to 
his  trial  by  Jury.  There  was  no  trust.  The 
claim  of  complainants  was  strictly  on  a  mon- 
ey demand,  the  larger  portion  not  liquidated, 
consisting  of  an  account  of  advances,  inter- 
est, credits,  and  cliarges.  No  part  of  the 
debt  was  admitted.  It  had  to  l>e  established 
and  proved  after  opposition  and  litigation. 
The  contract  itself  must  tiave  been  proved. 
There  was  nothing  to  show  why  the  remedy 
at  law  was  not  plain,  adequate,  and  complete. 
The  complainants  had  first  to  prove  their  case, 
then  to  set  aside  the  deed;  and  they  dalmed 
that  they  could  enter  Judgment,  and  secure 
the  first  lien.  The  complainants  had  no  lien 
on  or  interest  in  the  property.  The  main  issue 
in  the  case  was  whether  the  courts  of  the 
United  States  could  and  would  enforce  the 
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state  statute.  It  seemed  to  be  admitted  on  all 
sides  that,  wltliout  such  a  statute,  the  court 
liad  no  JurlBdlction.  *  *  *  But  tills  denial 
cannot  defeat  the  trusts,  if  any  exist,  nor 
affect  creditors  who  have  come  in  under  this 
creditors'  bill,  nor  defeat  the  lurlsdictlon, 
which  does  not  depend  upon  the  attitude  of 
the  complainants.  The  aid  of  the  court  baa 
been  sought  to  construe  a  trust.  Having  Ju- 
risdiction to  do  tills,— its  peculiar  province, — 
it  can  go  on,  and  give  such  relief  as  it  may 
think  proper  upon  the  whole  case."  On  page 
ISl,  4  C.  C.  A.,  and  page  48,  54  Fed.,  the 
court,  continuing,  also  says:  "If,  then,  the 
case  comes  within  the  normal  Jurisdiction  of 
a  court  of  equity  of  the  United  States,  either 
because  it  deals  with  trusts  and  equitable 
assets,  or  because  complainants  have  no  plain, 
adequate,  and  complete  remedy  at  law,  we 
escape  the  provision  of  the  constitution  relied 
on.  This  provision,  correctly  interpreted,  can- 
not be  made  to  embrace  the  established  exclu- 
sive Jurisdiction  of  courts  of  equity,  nor  tliat 
which  they  have  exercised  as  concurrent  with 
courts  of  law;  but  it  should  be  understood 
as  limited  to  rights  and  remedies  peculiarly 
l^al  In  their  nature,  and  such  as  it  was  prop- 
er to  assert  in  courts  of  law,  and  by  the  ap- 
propriate modes  and  proceedings  of  courts  of 
law."  See,  also,  Shields  v.  Thomas,  18  How. 
262.  The  case  of  Peters  v.  Bain,  133  U.  S. 
G70,  10  Sup.  Ct.  354,  was  also  a  case  Involving 
the  same  principle  as  the  one  which  we  are 
now  discussing.  The  bill  was  sustained  in  the 
circuit  court  of  the  United  States  in  the  opin- 
ion rendered  by  Chief  Justice  Waite.  An  ap- 
peal was  taken  to  the  supreme  court  of  the 
United  States,  and  neither  the  circuit  court 
nor  the  supreme  court  made  any  question  as 
to  the  equity  Jurisdiction  of  the  court.  By  a 
reference  to  the  case  of  Talley  v.  Curtain  It 
wiU  be  seen  that  that  court  reviewed  the  case 
of  Scott  V.  Neely,  and  held  that  the  principle 
as  there  announced,  under  the  statute  of  Mis- 
sissippi, could  not  be  made  to  apply  to  a  stat- 
ute Involving  a  general  assignment  for  the 
benefit  of  all  creditors.  A  fraudulent  convey- 
ance made  by  a  failing  debtor,  in  violation  of 
the  statute,  operates  as  a  general  assignment 
of  the  property  for  the  benefit  of  all  cred- 
itors, and  the  same  rule  will  apply.  I  do  not 
regard,  therefore,  the  cases  of  Gates  v.  Allen 
and  Scott  v.  Neely  as  autliorlties  for  constru- 
ing our  statutes.  See,  also,  the  case  of  Con- 
solidated Tank-Line  Co.  v.  Kansas  City  Var- 
nish Co.,  45  Fed.  16,  which  is  a  case  under  a 
Missouri  statute  similar  to  ours. 

If  the  position  contended  for  by  the  ap- 
pellees is  to  be  adopted,— that  a  creditor  must 
resort  to  the  law  side  of  the  court,  and  obtain 
his  Judgment  and  execution,  before  he  can  at- 
tack tlie  fraudulent  conveyance  of  his  debtor,— 
then  the  statute  would  fail  of  its  object,  as  the 
suit  must  be  brought  to  set  aside  the  convey- 
ance within  six  months;  and,  if  the  defend- 
ant contest  the  claim,  this  time  would  always 
hipse  before  the  creditor  could  get  his  Judg- 
ment and  execution,  and  the  door  would  be 


dosed  against  his  ri^t  to  attack  the  fraudu- 
lent conveyance.  The  language  of  the  supreme 
court  of  Kentucky  in  construing  this  statute 
in  the  case  of  Griffith  v.  Cox,  79  Ky.  564,  is, 
we  think,  applicable  here:  "Courts  of  equity 
are  expressly  given  jurisdiction  and  control 
of  such  transfers  upon  the  filing  of  a  petition 
by  any  person  Interested  within  six  months 
after  the  mortgage  or  transfer.  Any  person 
or  i>ersons  interested,  no  matter  whether  their 
interest  be  manifested  by  Judgments  or  other- 
wise, may  unite  in  the  petition.  As  the  peti- 
tion must  be  filed  within  six  months  after  the 
mortgage  or  transfer  shall  have  been  lodged 
for  record,  or  the  delivery  of  the  property  or 
effects  transferred,  to  require  a  Judgment  and 
return  of  'No  property  found'  before  the  peti- 
tion shall  be  filed  would  render  the  statute  al- 
most useless,  and  defeat  many  creditors,  by 
the  delays  which  could  be  resorted  to  by  debt- 
ors to  prevent  such  Judgments  and  returns  be- 
fore the  expiration  of  six  months."  Tlie  ob- 
ject of  the  statute  under  consideration  is  to 
prevent  an  insolvent  debtor  from  making  a 
fraudulent  conveyance  and  transfer  of  his 
property,  and  from  giving  a  fraudulent  prefer- 
ence to  one  creditor,  to  the  exclusion  of  others. 
It  is  to  secure  an  equal  and  fair  distribution 
of  all  of  his  assets  to  all  of  the  creditors  alike. 
The  case  as  made  by  the  bill  seeks  to  secure 
this  end,  and  contains  an  element  of  trust  in 
favor  of  the  complainants  and  all  other  cred- 
itors, and  shows  the  remedy  at  law  to  he 
wholly  inadequate  and  incomplete.  It  there- 
fore furnishes  the  strongest  ground  for  exclu- 
sive equity  Jurisdiction  In  the  first  instance, 
without  resort  to  the  Judgment  and  execution 
at  law.  The  case  is  not  one,  therefore,  where 
the  party  has  a  right  to  demand  a  Jury  trial. 
The  cause  is  reversed  and  remanded,  with  di- 
rections to  tlie  court  below  to  overrule  the  de- 
murrer, and  allow  the  cause  to  proceed. 

SMITH,  C.  J.,  and  LAUGHLIN  and  BANTZ, 
JJ.,  concur. 

ON.Mex.  46) 

PEARCE  V.  STRICKLER. 

(Supreme  Court  of  New  Mexico.    Aug.  6,  1897.) 

Appsai/— Tins  POR  Takino  —  Final  Judombst  — 
Motion  vok  Nbw  Triai,. 

1.  The  year  from  final  Judicmont  limited  foi 
appeal  or  writ  of  erroi  doeH  not  l>E>j;in  to  run  till 
determination  of  motion  for  new  triai,  though 
judgment  was  entered  on  game  day  verdict  wa."* 
returned,  under  rule  requiring  it,  where  the  party 
failed  to  give  notice  of  intention  to  file  motion 
for  new  trial. 

2.  Under  rule  29.  par.  2,  providing  that  motion 
for  new  trial  shall  be  argued  or  submitteil  and 
determined  at  the  term  at  whinb  the  case  h 
tried,  unless  the  court  exprpssly  c-ontiuue  it,  and 
that  no  continuance  shall  be  for  more  than  30 
days  after  expiration  of  the  term,  an  order  liav- 
injt  expressly  continued  it  30  days  for  argument, 
submission,  and  disposition  of  the  court,  failure 
of  the  court  to  past,  on  it  in  that  time  does  not 
devest  jurisdiction  over  it,  but  tiie  ccpurt  will  I* 
considered  to  have  deferred  Its  action  on  it  for 
good  cause,  within  its  powei  to  further  con- 
tinue it. 
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Error  to  district  court,  Bernalillo  county; 

before  Justice  N.  0.  Collier. 

Action  between  P.  L.  Pearce  and  W.  S. 
Strickler.  There  was  judgment  against 
Pearce,  and  he  brings  error.  Strickle  moves 
to  dismiss  writ  of  error.     Denied. 

H.  L.  Warren,  for  plaintUT  In  error.  W.  B. 
Chllders,  for  defendant  in  erriHr. 

BANTZ,  J.  The  question  now  to  be  de- 
termined arises  on  a  motion  to  dlamiss  the 
writ  of  error  on  the  ground  that  It  was  not 
brought  till  more  than  one  year  after  the  final 
judgment  was  rendered  In  the  court  below. 
The  judgment  was  entered  February  6,  1896. 
The  writ  of  error  was  sued  out  on  March  10, 
1887,  and  was  lodged  In  the  otHce  of  the  clerk 
of  the  district  court  on  March  20,  1887.  The 
judgment  had  been  entered  on  the  same  day 
the  verdict  was  returned,  under  a  rule  of 
court  which  required  that  to  be  done  when 
the  party  failed  to  give  notice  of  intention  to 
file  motion  for  new  trial.  Rule  28,  per.  1. 
The  motion  was,  however,  filed  (February 
8th)  during  the  term,  and  within  five  days 
after  verdict,  as  provided  J>y  rule.  Jiule  28, 
par.  2.  On  February  15,  1896,  the  motion 
was  continued  by  an  order  as  follows:  "It  is 
ordered  by  the  court  that  the  time  for  arguing 
and  submitting"  said  motion  "and  the  disixt- 
sition  of  the  same  be,  and  the  same  hereby 
is,  extended  and  C(»itlnued  for  thirty  days." 
This  continuance  carried  the  cause  from  a 
special  into  the  regular  March  term.  The  mo- 
tion was  overruled  March  27,  1886.  The 
period  of  limitation  runs  from  the  day  of  final 
judgmait  to  the  time  when  the  writ  of  error 
was  lodged  in  the  court  below.  Polleys  v. 
Improvement  Co.,  113  U,  S.  81,  5  Sup.  Ct  369. 
It  therefore  becomes  necessary  to  determine 
when  the  judgment  became  final  in  the  court 
below;  and  of  course,  if  this  occurred  when 
the  judgment  was  entered  (February  6,  1896), 
the  writ  of  error  was  barred.  At  common 
law  the  judgment  was  not  entered  until  the 
conclusion  of  the  cause,  and  therefore  not  un- 
til the  motion  for  a  new  trial  had  been  deter- 
mined. Under  our  practice  the  rule  is  other- 
wise, and  the  Judgment  may  be  immediately 
entered  upon  the  verdict,  and  the  motion  for 
a  new  trial  may  be  made  and  passed  upon 
afterwards.  When  the  motion  is  filed  In 
proper  time,  the  proceeding  Is  In  fieri  until 
the  motion  Is  denied;  and  until  then  the  judg- 
ment must  be  considered  as  in  paper,  or  as 
suspended  as  a  roll.  In  the  common-law  sense, 
by  the  motion.  Spanagel  v.  Delllnger,  &i  Cal. 
482;  State  v.  Kansas  City  Court  of  Appeals 
(Mo.  Sup.)  16  S.  W.  415;  Hlgginbotham  v. 
Campbell  (Ga.)  11  S.  B.  1027;  Wheeler  v. 
Barr  (Ind.  App.)  33  N.  B.  875.  The  third 
paragraph  of  rule  29  provides  that  every  .such 
motion  shall  be  argued  or  submitted  and  de- 
termined during  the  term  at  which  the  case 
Is  tried,  unless  the  court,  for  good  cause,  ex- 
pressly continue  it.    A  failure  by  the  court  to 


pass  on  or  continue  such  motion  during  fhe 
same  term  at  which  the  ease  has  been  tried 
shall  be  considered  as  a  denial  of  the  same, 
and  no  continuance  of  such  motion  shall  be 
for  a  longer  period  than  30  days  after  the 
expiration  of  the  term.  Such  Is  the  substance 
of  the  rule,  and  under  It  it  will  not  be  neces- 
sary to  say  in  this  case  whether  the  pendency 
of  a  motion  for  a  new  trial  will  suspend  a  judg- 
ment beyond  the  term,  where  the  motion  has 
not  been  passed  upon  at  specially  continued; 
nor  will  it  be  necessary  to  say  whetba  an 
order  continuing  such  motion  tor  a  longer 
period  than  30  days  would  be  a  nullity  or 
merely  an  error.  In  this  case  the  motion  waa 
filed  In  proper  time,  and  could  have  been  filed 
without  leave  first  had,  and  was  expressly 
continued  for  30  days,  so  that  the  jurisdic- 
tion of  the  court  to  amend  or  set  aside  the 
judgment  was  preserved  notwithstanding 
the  lapse  of  the  special  term.  Sage  v.  Rail- 
road Co.,  93  U.  S.  418.  But  it  is  contended 
by  the  defendant  in  error  that  when  the 
period  of  30  days  expired  (March  16,  1886) 
the  judgment  became  final  by  operation  of 
the  rule  last  mentioned.  The  order  express- 
ly provides  that  the  motion  is  continued  for 
argument,  submission,  and  disposition  by  the 
court.  It  would  seem,  therefore,  to  be  clear 
that  the  court  did  entertain  the  motion, 
and  we  do  not  think  that  the  mere  failure 
of  the  court  to  pass  upon  it  within  the  30 
days  operated  to  devest  jurisdiction  over  It, 
but  rather  that  the  court  deferred  its  action 
upon  it  for  good  cause,  within  its  undoubted 
power  to  thus  further  continue  the  motion. 
A  construction  which  would  deprive  the  court 
of  jurisdiction  of  a  motion  while  the  court 
was  entertaining  it  would  be  highly  penal,  and 
is  unwarranted  by  the  language  of  this  rule. 
In  Smelting  Co.  v.  Billings,  150  U.  8.  36,  14 
Sup.  Ct  6,  a  decree  was  entered  dismissing  a 
bill  in  equity,  and  a  motion  was  then  made 
for  a  rehearing,  which  was  not  passed  upon 
until  some  six  or  seven  mcmths  afterwards. 
It  was  contended  that  limitation  ran  from  the 
date  of  the  decree,  and  not  from  the  date  of 
overruling  the  motion,  but  the  supreme  court 
of  the  United  States  say:  "The  rule  Is  that. 
If  a  motion  or  petition  for  a  rehearing  is  made 
or  presented  in  season,  and  entertained  by  the 
court,  the  time  limited  for  a  writ  of  error  or 
appeal  does  not  begin  to  run  until  the  motion 
or  petition  is  disposed  of.  Until  then  the 
judgment  or  decree  does  not  take  final  effect 
for  purposes  of  the  writ  of  err  r  or  appeal. 
Brockett  v.  Brockett,  2  How.  u,8;  Railway 
Co.  V.  Murphy,  111  U.  S.  488,  4  Sup.  Ct.  497; 
Memphis  v.  Brown,  94  U.  S.  715."  The  judg- 
ment In  this  case  did  not  become  final  until 
the  motion  for  a  new  trial  was  determined, 
and  the  year  for  suing  out  the  writ  of  error 
did  not  begin  to  run  until  then.  The  motion 
to  dismiss  win  therefore  be  overruled. 

SMITH,   C.   J.,   and   COLLIER,   HAMIL- 
TON, and  LAUGHLIN,  JJ.,  concur. 
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BAUMGARTNEB  ▼.  VOLLMER. 
(Supreme  Court  of  Idaho.     May  28,  1897.) 
Chattel.  Moktoacib— Disoharob  of  Lien. 
When  a  creditor  seeks  to  snbject  the  prop- 
erty of  his  debtor  to  the  payment  of  his  daim, 
upon  which  property  there  exists  a  chattel  mort- 
Kage,  and  the  creditor,  to  avail  himself  of  the 
remedy  provided  by  section  3389,  Rev.  St.,  pays 
to  the  mortgagee  the  amount  of  such  mortgage, 
such   payment    by   the   creditor    discharges    the 
mortgage  and  the  lien  thereunder,  and  the  cred- 
itor cannot  thereafter  enforce  the  mortgage  lien. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Latah  county; 
W.  G.  Piper,  JudKe. 

Action  by  William  Baumgartner  against 
.Tohn  P.  VoUmer.  From  a  judgment  sustain- 
ing a  demurrer  to  the  complaint,  plaintiff  ap- 
peals.   Reversed. 

S.  S.  Denning,  tor  appellant  B.  O'Neill, 
for  respondent. 

HUSTON,  J.  On  the  29th  of  October,  1894, 
the  plaintiff  executed  and  delivered  to  the 
Bank  of  Genesee  and  to  the  Genesee  Mercan- 
tile Company  a  Joint  chattel  mortgage  to  se- 
cure the  sum  of  $474.38  on  certain  perscmal 
property;  and  on  the  10th  of  November, 
1894,  plaintiff  gave  to  Frank  Bros.  Company, 
a  private  corporation,  a  chattel  mortgage  to 
secure  the  sum  of  $260.50.  The  property 
described  In  and  Incumbered  by  the  foregoing 
mortgages  Included  all  of  the  personal  prop- 
erty of  plaintiff  exempt  from  e-tecutlon  tm- 
der  the  laws  of  the  state  of  Idaho.  On  the 
7th  day  of  November,  1894,  tlie  defendant 
commenced  an  action  In  the  district  court  for  ! 
Latah  county  against  plaintiff  for  the  recov- 
ery of  the  sum  of  $677,  besides  interest  and 
costs,  and  did  Issue  an  attachment,  and  caus- 
ed the  same  to  be  levied  upon  all  of  the  prop- 
erty of  plaintiff  described  In  said  two  mort- 
gages aforesaid.  In  compliance  with  the  pro- 
visions of  section  3389,  Rev.  St.  IdaJbo,  the  de- 
fendant, at  the  time  of  attaching  said  property, 
tendered  to  the  mortgagees  In  said  mortgages 
the  amount  due  thereon,  which  sum  was  ac- 
cepted by  said  mortgagees.  On  the  8th  day 
of  December,  1894,  the  defendant  obtained  a 
Judgment  In  said  action  against  the  plaintiff 
for  the  sum  of  $677,  Interest  and  costs,  upon 
which  judgment  execution  was  Issued  and 
levied  upon  said  property  heretofore  describ- 
ed, and  the  same  was  noticed  for  sale,  which 
sale  was  by  direction  of  the  attorney  of  de- 
fendant postponed  until  the  10th  day  of  Jan- 
uary, 1895.  That  on  the  27th  day  of  Decem- 
ber, 1894,  the  defendant,  by  Fred  W.  Piper, 
his  attorney,  did  deliver  to  the  sheriff  of  said 
county  copies  of  said  two  chattel  mortgages, 
together  with  the  affidavit  of  said  attorney, 
and  directed  said  sheriff  to  take  possession  of 
the  property  described  in  said  mortgages, 
and  to  sell  the  same.  On  the  31st  of  Decem- 
ber, 1894,  the  plaintiff,  by  his  attorneys,  Den- 
ning &  Wisswell,  served  written  notice  and 
demand  upon  the  sheriff  for  the  delivery  of 
the  property  so  seized  by  him  under  said  affi- 


davit and  notice,  upon  said  chattel  mortgages, 
alleging  In  said  demand  and  notice  the  in- 
sufficiency of  the  affidavit,  and  that  the  notes 
to  secure  which  said  mortgages  were  given 
had  been  fully  paid.  On  the  4th  day  of  Jan- 
uary, 1895,  the  said  sheriff  proceeded  to  sell, 
and  did  sdl,  all  of  the  property  described  in 
said  mortgages,  under  and  by  virtue  of  the 
power  of  sale  contained  therein.  It  does  not 
appear  that  any  other  or  further  proceedings 
were  had  under  said  execution,  <x  that  any 
sale  was  had  or  made  thereunder,  <Nr  any  re- 
turn made  thereof.  Plaintiff  brings  this  ac- 
tion to  recover  from  the  defendant  the  value 
of  the  property  so  as  aforesaid  seized  and 
sold  under  said  chattel  mortgages.  To  the 
complaint  of  the  plalnitiff  the  defendant  inter- 
posed a  general  demurrer,  which  was  sustain- 
ed by  the  court,  and,  the  plaintiff  declining 
to  further  plead.  Judgment  was  entered  for 
the  defendant,  from  which  Judgment  this  ap- 
peal is  taken. 

Many  questions  are  raised  in  the  briefs  of 
counsel  which,  in  our  view  of  this  case,  have 
little  bearing  in  its  decision.  The  only  ques- 
tion involved,  as  we  view  it,  is  one  of  cm- 
struction  of  the  statute.  Section  3389,  Rev. 
St.  Idaho,  provides  that  "all  mortgaged  per- 
sonal proi)erty  may  be  attached  at  the  suit 
of  any  creditor  of  the  mortgagor;  such  crad- 
Itor,  however,  must  pay  or  tender  to  the  mort- 
gagee, the  amount  due  him  on  such  mortgage 
before  the  officer  making  such  attachment  is 
entitled  to  the  actual  possession  of  such  prop- 
erty. When  the  property  thus  attached  and 
redeemed  by  the  creditor  is  sold  by  the  offi- 
cer under  due  legal  proceedings,  he  must: 
First,  pay  to  such  creditor  the  amount  ad- 
vanced by  him  to  pay  the  mortgage,  with 
lawful  Interest  thereon;  second,  pay  all  costs 
a{>pertalnlng  to  the  Judgment,  execution  and 
sale;  third,  pay  the  judgment  creditor  the 
amount  of  his  Judgment,  and  the  surplus,  if 
any,  to  the  judgment  debtin*;  if  the  creditor 
of  the  mortgagOT  prefer  he  may  cause  to  be 
attached  the  equity  of  redemption  of  the 
mortgagor:  such  attachment  is  made  by  serv- 
ing upon  the  mortgagor  and  mortgagee  a 
copy  of  the  writ  of  attachment,  together  with 
a  notice  signed  by  the  officer  that  the  inter- 
est of  the  mortgagw  in  such  properly  is  at- 
tached, when  the  sale  of  such  equity  is  made 
on  execution  obtained  by  such  attaching  cred- 
itor, the  proceeds  must  be  applied  to  the  pay- 
ment of  the  costs  and  the  satl.sfaction  of  the 
Judgment,  and  the  remainder,  if  any,  paid  to 
the  judgment  debtor.  The  purchaser  at  such 
sale  is  entitled  to  the  possession  of  the  prop- 
erty, subject,  however,  to  the  rights  of  the 
mortgagee." 

It  will  be  seen  that  under  the  provisions 
of  this  section  of  the  Revised  Statutes  there 
are  two  distinct  and  separate  methods  open 
to  the  creditor  of  the  mortgagor  for  the  en- 
forcement of  his  claim.  He  may  elect  either, 
as  the  exigencies  of  his  case  may  dictate; 
but,  having  elected  to  pursue  one  remedy,  he 
cannot,  at  his  own  <q;»tion  and  in  disregard 


Digitized  by 


Google 


730 


dS  PACIFIC  BEPORTSB. 


<Ur. 


of  tbe  defendant's  rights  In  the  premises, 
cease  to  pursue  such  remedy,  and  adopt  tbe 
other.  After  having  pursued  the  first  reme- 
dy provided  in  section  33S9  up  to  the  point 
of  having  advertised  the  sale  under  the  exe- 
cution, having  amassed  nearly  all  the  costs 
essential  to  tbe  completion  of  his  remedy  so 
adopted,  to  say  that  the  creditor  may  arbitra- 
rily abandon  such  proceedings,  and  resort  to 
a  foreclosure  of  the  mortgages  paid  by  the 
creditor  as  a  prerequisite  to  his  right  to  levy 
his  attachment,  simply  because  he  could 
thereby  Increase  the  burdens  of  the  defend- 
ant or  lessen  his  own,  would.  In  our  view,  be 
the  very  antithesis  of  "administering  the  law 
in  Justice."  In  Cochrane  v.  Rich,  142  Mass. 
15,  6  N.  B.  781,  the  court  says:  "The  right 
to  make  an  attachment  of  mortgaged  per- 
sonal property  is  derived  from  Pub.  St.  c. 
161,  f  74  et  seq.  [a  statute  substantially  the 
same  as  that  of  Idaho].  At  common  law  a 
mortgagor's  interest  in  such  property  could 
not  be  reached  by  attachment.  The  statute 
points  out  the  method  In  which  such  attach- 
ment can  be  made.  It  can  be  rendered  ef- 
fectual by  the  payment  of  the  amount  se- 
cured by  the  mortgage  upon  demand  made. 
The  statute  treats  the  payment  so  made  as 
a  redemption  of  the  property,  and  provides 
that  the  proceeds  of  the  sale  shall  be  first 
applied  to  repay  the  attaching  creditor  the 
amount  paid  by  him  to  redeem  the  property. 
The  purpose  of  the  statute  appears  to  be  to 
redeem  the  goods  and  discharge  the  mort- 
gage so  that  the  attachment  may  be  effectu- 
al, inasmuch  as  the  liens  respectively  cre- 
ated by  mortgage  and  attachment  on  the 
same  property  are  essentially  different,  and 
cannot  co-exist.  If  the  mortgage  should  be 
assigned  to  the  attaching  creditor,  he  could 
not  hold  the  mortgage  and  preserve  his  at- 
tachment. It  would  be  necessary  that  one 
of  the  securities  should  yield.  Either  the 
lien  upon  the  property  secured  by  the  mort- 
gage would  be  void,  or  the  lien  by  attach- 
ment would  be  void.  The  assignment  could 
therefore  not  aid  the  creditor  In  securing 
his  debt  legitimately.  But  the  statute  has 
made  no  provision  for  such  an  assignment 
of  the  mortgage,  and  contemplates,  not  the 
survival  of  the  mortgage,  but  Its  discharge." 
This  rule  seems  to  be  based  upon  correct 
legal  principles,  and  to  have  the  support  of 
pretty  much  all  of  the  courts  where  similar 
statutes  exist.  2  Cobbey,  Chat.  Mortg.  g 
718,  and  cases  cited  in  notes.  The  payment 
of  the  mortgages  by  the  defendant  simply 
gave  him  the  right  to  enforce  his  claim  un- 
der the  writ  of  attachment.  The  mortgages 
were,  by  the  payment  of  the  same  by  de- 
fendant, discharged,  and  it  was  not  within 
the  power  of  the  defendant  to  revive  them, 
or  re-establish  a  lien  thereunder.  While  it 
may  be,  and  probably  is.  the  general  rule 
that  the  assignment  or  transfer  of  a  debt 
carries  with  it  the  security,  such  rule  has  no 
application  to  the  case  under  consideration. 
As  said  by  Mr.  Pomeroy  (section  1211,  8 


Eq.  Jur.),  cited  in  brief  of  respondent:  "Un- 
der some  circumstances,  the  payment  of  the 
amount  due  on  a  mortgage,  when  made  by 
certain  classes  of  persons,  is  held  In  equity 
to  operate  as  an  assignment  of  the  mort- 
gage." Counsel  here  overlooked  the  excej^ 
tions  which  Prof.  Pomeroy  so  clearly  recog- 
nizes. Had  the  defendant  desired  to  enforce 
his  claim  by  attachment,  and  at  the  same 
time  preserve  all  rights  under  the  mortga- 
ges, a  method  so  to  do  is  provided  by  said 
section  3389,  to  wit,  by  attaching  the  equity 
of  redemption.  He  elected,  however,  to 
adopt  the  other  method  provldetl  by  said  sec- 
tion, and,  having  so  elected,  he  must  stay 
with  it.  He  cannot  "swap  horses  while 
crossing  a  stream."  The  complaint  stated  a 
good  cause  of  action.  The  demurrer  should 
have  been  overruled.  The  judgment  of  the 
district  court  Is  reversed,  and  the  cause  re- 
manded, with  instructions  to  overrule  the 
demurrer  of  defendant  to  plaintlflTs  com- 
plaint, and  for  further  pi-oceedings  consist- 
ent with  this  opinion.    Costs  to  appellant. 

SULLIVAN,  C.  J.,  and  QUARLES,  J., 
concur. 

On  Rehearing. 

(July  7,  1897.) 

SULLIVAN,  C.  J.  We  have  most  care- 
fully considered  the  petition  for  a  rehearing 
in  this  case,  and  do  not  find  any  cause  or 
reason  for  granting  a  rehearing.  The  facts 
clearly  show  that  the  appellant  attached  the 
personal  property  in  question,  and,  in  order 
to  obtain  possession  thereof,  paid  the  mort- 
gage debt  that  existed  against  said  property. 
He  did  not  purchase  the  promissory  note  se- 
cured by  said  mortgage,  but  paid  it  under 
the  provisions  of  section  3389,  Rev.  St,  and 
thus  satisfied  said  mortgage  Hen.  He  could 
not  thereafter  foreclose  said  mortgage.  Tbe 
debt  was  paid;  the  mortgage  lien  satisfied. 
When  he  bad  thus  paid  the  mortgage  debt, 
the  provisions  of  said  section  required  the 
proper  ofllcer,  after  the  sale  of  such  prop- 
erty, to  "first  pay  to  such  creditor  the 
amount  advanced  by  him  to  pay  the  mort- 
gage," etc.  The  petitioner  having  elected 
the  proceeding  that  he  would  pursue,  and 
pursued  it  to  the  extent  of  paying  the  mort- 
gage debt,  he  cannot  revive  the  mortgage 
lien  and  foreclose  the  mortgage.  Rehearing 
denied. 

HUSTON  and  QUARLES,  JJ.,  concur. 


EI8EN  V.  MULTNOMAH  COUNTY. 
(Supreme  Court  of  Oregon.     Aug.  2,  1887.) 

Criminal  Actiox  —  Acqi'ittal— Dbpekdast's 
Rioar  to  Costs. 

1.  Code  Civ.  Proc.  §  665,  providing  that  in  all 
aetiuns  or  suits  prosecuted  or  defended  in  the 
name  and  for  the  use  of  the  state,  the  state  shall 
be  liable  for  and  may  recover  costs  In  like  man- 
ner as  in  the  case  of  natural  persons,  doei  not 
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apply  to  a  criminal  progecution  by  the  state  to 
punish  a  violation  of  some  public  law. 

2.  Hill's  Ann.  Laws,  §  23U1,  providing  that 
costs  in  criminal  actions  shall  be  paid  by  the 
proper  county  to  the  person  rendering  the  servi- 
ces, and  be  taxed  against  defendant  in  case  of 
conviction,  does  not  give  defendant  on  acquittal 
a  claim  against  the  county,  on  which  judgment 
can  be  rendered  in  his  favor,  but  such  costs  as 
were  incurred  in  enabling  him  to  make  his  de- 
fense are  to  be  paid  by  the  county  to  the  person 
rendering  the  service. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  Alfred  F.  Sears,  Judge. 

Action  by  William  T.  Eisen  against  Multno- 
mah coimty.  From  a  Judgment  in  favor  of 
<!efendant,  plaintiff  appoalK.     Afflrmed. 

J.  H.  Hall  and  R.  W.  Wilbur,  for  appellant 
T.  S.  Potter,  Dep.  Dist.  Atty.,  for  respondent. 

BEAX,  .r.  On  September  13,  1896,  the  de- 
fendant was  tried  for  the  crime  of  manslaugh- 
ter, and  acquitted,  In  the  circuit  court  of  Mult- 
nomah county,  and  subsequently  filed  a  state- 
ment of  certain  costs  and  disbursements  which 
he  claims  to  have  Incurred  in  the  trial  of  such 
action,  and  moved  tlie  court  for  Judgment 
against  the  county  therefor.  This  motion  was 
denied,  whereupon  his  claim  was  presented  to 
the  county  court  for  allowance  and  payment, 
which  being  refused,  this  action  wjis  brought 
to  recover  the  amount  thereof.  A  demurrer 
to  the  complaint  on  the  grotmd  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause 
of  action  was  sustained  by  the  comt  below, 
and  the  plaintiff  appeals. 

The  only  question  for  decision  Is  whether  a 
Judgment  can  be  awarded  against  the  county 
for  costs  and  disbursements  in  favor  of  a  de- 
fendant who  has  been  tried  and  acquitted  on  a 
criminal  charge.  At  common  law  costs,  as 
such,  were  nnltnown,  and  It  is  therefore  set- 
tled doctrine  that  a  court  has  no  power  to 
award  them  in  favor  of  a  defendant  in  a  crim- 
inal action  unless  the  statute  has  expressly 
conferred  it.  4  Am.  &  Eng.  Bnc.  Law,  323; 
1  Bish.  Cr.  Proc.  S  1315;  Phillips  v.  Gaines, 
131  TJ.  S.  Append,  clxix.  This  rule  is  not 
questioned  by  the  plaintiff,  but  he  claims  that 
section  565  of  the  Code  of  Civil  Procedtire, 
which  provides  that  "in  all  actions  or  suits 
prosecuted  or  defended  In  the  name  and  for 
the  use  of  the  state,  or  any  county  or  other 
public  corporation  therein,  the  state  or  public 
corporation  shall  be  liable  for  and  may  recover 
costs  in  like  manner  and  with  like  ettect  as  In 
the  case  of  natnral  persons,"  makes  the  county 
liable  for  costs  in  a  criminal  action  upon  the 
acquittal  Of  a  defendant.  But  this  section  Is 
a  part  of  the  Civil  Code,  and  evidently  refers 
to  costs  in  actions  or  suits  brought  by  or 
against  the  state  or  a  county  to  enforce  some 
dvll  or  corporate  right,  and  not  to  a  criminal 
prosecution  instituted  by  the  state  in  its  sover- 
eign capacity  to  punish  a  violation  of  some 
pnbllc  law.  As  said  by  Mr.  Chief  Justice 
Ryan  in  Noyes  v.  State,  46  Wis.  252,  1  N.  W. 
2:  "There  is  a  broad  distinction  between  the 
statns  of  a  state  instituting  a  prosecution  In 
its  sovereign  capacity  to  assert  Its  sovereign 


rights,  to  enforce  its  public  laws,  or  to  protect 
its  citizens,  and  the  status  of  a  state  suing  to 
enforce  mere  rights  of  property,  as  a  private 
person  might  do  in  like  case."  It  is  to  the 
latter  class  of  cases  the  statute  has  reference. 
The  only  provision  of  law  upon  the  subject  of 
costs  in  criminal  actions  is  section  236i,  Hill's 
Ann.  Laws,  which  provides  that  they  shall  be 
paid  to  the  person  rendering  the  services  by 
the  proper  county,  and  taxed  against  the  de- 
fendant in  case  of  a  conviction.  By  this  and 
other  provisions  of  the  statute  the  several 
counties  of  the  state  are  by  law  required  to 
I>ay  the  necessary  expenses  of  every  criminal 
trial,  but  such  payments  are  to  be  made  to 
tbe  person  rendering  the  services,  and  not  to 
the  defendant  He  has,  or  can  have,  no  claim 
against  the  county  upon  which  a  Judgment 
can  be  rendered  in  his  favor,  but  such  neces- 
sary costs  and  disbursements  as  may  be  Incur- 
red in  his  behalf  and  for  ttie  piupose  of  enab- 
ling him  to  make  tiia  defense  are  to  be  paid  by 
the  county  to  the  person  rendering  the  service, 
the  same  as  other  charges  against  the  county. 
The  Judgment  of  the  court  below  la  therefore 
affirmed. 


A.  G.  SPALDING  &  BROS.  v.  BROWN  et  al. 
(Supreme  Court  of  Orogon.    Aug.  2,  1897.) 

CONPLlCTi:>0  TSSTIMOST— Fl»OlN«  OF  FACT— 

Review. 
Wliere  there  is  an  irreconcilable  conflict  in 
the  testimony,  the  trial  court's  findings  of  fact 
will  not  be  disturbed. 

Appeals  from  circuit  court,  Multnomah  coun- 
ty;  Loyal  B.  Steams,  Judge. 

Suit  by  A.  G.  Spalding  &  Bros.,  a  corpora- 
tion, against  Sherman  D.  Brown,  John  F. 
Ivlng,  and  Ella  D.  King.  From  the  decree 
as  rendered,  plaintiff  and  defendants  King 
prosecute  separate  appeals.    Affirmed. 

A.  G.  Emmmis  and  L.  R.  Webster,  for  ap- 
pellants.   J.  AL  Gearln,  for  respondents. 

PER  CURIAM.  This  is  a  suit  by  A.  G. 
Spalding  &  Bros.,  a  corporation,  against  Sher- 
man D.  Brown,  Jobn  F.  King,  and  Ella  D., 
his  wife,  to  set  aside  two  bills  oC  sale  and  a 
cimttel  mortgage  of  certain  personal  property, 
and  to  enjoin  King  and  wife  from  maintain- 
ing an  action  to  recover  the  possession  of  the 
same  or  damages  for  its  detention.  It  ap- 
pears that  Brown,  b^ng  engaged  in  selling 
bicycles  at  his  place  of  business  on  Washing- 
ton street,  Portland,  and  having  quite  a  stock 
on  hand  on  March  7,  1896,  executed  to  King 
a  bill  of  sale  of  26  Arid  wheels,  and  on  the 
1st  of  the  next  month  he  gave  the  same  per- 
son another  bill  of  sale  of  14  Spaldlngs,  1 
Redenda,  1  Ariel,  and  7  Crown  bicycles;  that 
the  wheels  described  in  the  first  bill  of  sale 
were  taken  by  King  to  his  dwelling,  bat, 
npon  obtaining  the  second  evidence  ot  trans- 
fer, the  bicycles  therein  mentioned,  together 
■with  the  previous  lot  were  removed  to  a  store 
at  No.  130  Sixth  street  tbe  lease  of  which 
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had  been  taken  In  bis  name,  and  on  April  2d 
lie  gave  his  wife  a  promissory  note  for  the 
sum  of  $3,000,  payable  In  one  year,  at  10  per 
cent.  Interest,  and  at  the  same  time,  to  se- 
cure the  payment  thereof,  he  executed  to  her 
a  chattel  mortga^  of  said  property;  that  on 
April  14th  plaintiff  commenced  an  action 
against  Brown  In  the  circuit  court  of  Mult- 
nomah county,  to  recover  the  sum  of  $6,- 
406.84,  and,  having  sued  out  a  writ  of  attach- 
ment, caused  the  said  bicycles  to  be  attached 
as  the  prc^erty  of  Brown;  that  King,  claim- 
ing to  own  the  same,  and  his  wife  to  have  a 
lien  thereon,  threatened  to  commence  actions 
to  recover  possession  thereof  and  damages  for 
withholding  the  same,  whereupon  plaintiff  in- 
stituted this  suit,  and  alleges  that  the  store 
on  Sixth  street  was  leased  by  Brown,  who 
placed  therein  these  bicycles  under  the  charge 
of  King,  who  was  In  his  employ.  In  whom  he 
placed  implicit  ctxifldence,  and  to  whom, 
without  any  consideration  therefor,  he  exe- 
cuted said  bills  of  sale  for  the  puri>ose  of 
overcoming,  as  much  as  possible,  the  compe- 
tition of  his  business  rivals;  that  King,  after 
having  taken  possession  of  said  store  and 
goods,  as  the  agent  of  Brown,  without  the 
latter's  knowledge  or  consent,  and  with  the 
intent  of  defrauding  him  and  his  creditors, 
executed  said  chattel  mortgage  to  Ella  D. 
King,  who,  without  any  consideration  there- 
for, accepted  the  same  with  knowledge  of  the 
purpose  with  which  it  was  executed.  The 
answer  of  King  and  wife,  after  denying  the 
material  allegations  of  the  complaint,  aver- 
red that  King  purchased  these  bicycles  from 
Brown,  paying  for  the  first  lot  the  sum  of 
$1,700,  and  for  the  second  ¥1,600,  as  evi- 
denced by  the  respective  bills  of  sale  execut- 
ed to  him  therefor.  The  reply  having  put  in 
issue  the  allegations  of  new  matter  contained 
In  the  answer,  a  trial  was  had  and  the  evi- 
dence taken,  from  which  the  court  found.  In 
addition  to  the  facts  hereinbefore  stated,  that 
about  January  22,  1890,  King  loaned  Brown 
the  sum  of  $1,000,  In  consideration  of  which 
It  was  agreed  that  he  should  have  a  lien 
therefor  upon  said  wheels,  and  that  at  the 
time  they  were  attached  he  had  a  lien  there- 
on to  the  extent  of  the  sum  loaned,  less  the 
sum  of  $200,  which  had  been  paid  thereon, 
and  rendered  a  decree  In  accordance  with 
these  findings,  except  that  King  was  required 
to  pay,  out  of  the  amount  so  awarded,  the 
sum  of  $160.70  on  account  of  certain  fees  and 
expenses  incurred  In  the  suit,  from  which 
decree  plaintiff  and  King  and  wife  prosecute 
separate  appeals. 

The  questi(m  presented  for  consideration  by 
this  appeal  is  one  of  fact,  and.  Inasmuch  aa 
there  exists  In  the  record  an  irreconcilable 
conflict  In  the  testimony  submitted  at  the 
trial.  It  is  impossible  for  this  court  to  deter- 
mine the  weight  of  It  with  any  greater  degree 
of  certainty  than  did  the  trial  judge,  who  saw 
and  heard  the  witnesses;  noted  their  manner, 
tone,  and  bearing  while  on  the  stand;  and, 
having  reached  the  conclusion  that  King  loan- 


ed to  Brown  the  simi  of  $1,000  In  the  manner 
and  under  the  circumstances  indicated,  we 
are  not  preiwred  to  say,  after  a  careful  ex- 
amination of  the  record,  that  this  finding  is 
not  supported  by  the  evidence;  and  hence  It 
follows  that  the  decree  must  be  afiirmed,  and 
it  is  80  ordered. 


Ex  parte  GIAMBOXIXI.     (Cr.  321.) 
(Supreme  Court  of  California.     July  IC,  1897.) 

CoNSTITfTIOVAI.  LaW— MfNMCIPAL  Cl.A«SIFICATIOX 

— Police  Cockts— J vkisdictios— Justices 
or  TUE  Peack— DcAi.  Offices. 

1.  St.  1891,  p.  433.  providing  for  the  establish- 
mont  of  police  coiirtB  'n  cities  haviDg  15.000  and 
under  18,000  inhabitants,  does  not  conform  to 
St.  18S3,  p.  24,  classifying  municipal  corix)ra- 
tions  by  population,  as  the  constitution  com- 
mands (article  11,  §  6),  nor  amend  that  act,  and 
hence  is  unconstitutional. 

2.  A  person  was  convicted  in  a  police  court  at- 
tempted to  be  created  under  an  uuconstitutional 
law.  All  the  processes  issued  from  said  court. 
The  pretended  trial  was  held  at  a  session  there- 
of, and  judgment  was  enter?d  by  its  so-called 
judge  on  its  records.  Hili!,  that  the  proceedings 
wore  void,  because  the  tribunal,  being  unconsti- 
tutional, had  no  jurisdiction  whatever. 

3.  The  fact  that  the  purported  police  judge  was 
also  a  justice  of  the  peace,  and,  as  such,  would 
have  had  jurisdiction  of  the  offense  and  the  of- 
fender, did  not  validate  the  judgment,  since  it 
was  essential  to  its  validity  that  the  court  which 
rendered  It  should  have  had  jurisdiction. 

Beatty,  C.  J.,  dissenting. 

In  bank.  Petition  of  L.  Giamboninl  for  a 
writ  of  habeas  corpus.    Petitioner  enlarged. 


HENSHAW,  J.  Petitioner  was  convicted 
in  the  police  court  of  the  city  of  Stockton  of 
the  crime  of  selling  intoxicating  liquors  to  a 
minor  under  the  age  of  18  years.  He  was 
sentenced  to  pay  a  fine  of  $100,  and,  in  de- 
fault of  payment,  to  be  Imprisoned  for  100 
days  in  the  city  Jail.  C.  P.  Rendon,  who 
acted  as  judge  of  the  police  court,  was  at 
all  times  a  justice  of  the  peace  of  the  city  of 
Stockton.  Petitioner  contends  that  the  judg- 
ment against  him  Is  void,  because  the  police 
court  of  the  city  of  Stockton  has  no  legal 
existence.  Against  this,  it  is  insisted  that 
Rendon,  as  justice  of  the  peace,  had  Jurisdic- 
tion of  the  offense  and  of  the  person  of  the 
offender,  and  the  proceedings  will  be  re- 
garded as  having  taken  place  in  the  Justice 
court  before  a  justice  of  the  peace,  and  the 
designation  of  the  court  as  a  police  court, 
and  of  the  Justice  as  police  judge,  will  be 
held  nonessential  errors.  The  law  for  the 
creation  of  the  police  court  of  the  city  of 
Stockton  is  found  in  the  Statutes  of  1891,  at 
page  433.  It  is  an  act  entitled  "An  act  to 
provide  for  police  courts  in  cities  having 
fifteen  thousand  and  under  eighteen  thou- 
sand inhabitants."  This  law  does  not  con- 
form to  the  provisions  of  the  act  of  1883. 
classifying  municipal  corporations  by  i>opu- 
lation,  as  the  constitution  commands   (St 
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1883,  p.  24);  nor  yet  is  It  an  act  amendatory 
of  the  earlier  statute.  It  expresses  Just 
such  another  logislatlre  effort  as  that  con- 
sidered In  Darcy  v.  City  of  San  Jose,  104 
Cal.  642,  38  Pac.  500.  It  Is  an  attempt  to 
force  special  and  arbitrary  legislation  npon 
a  city  or  cities,  without  regard  to  their  gen- 
eral classification,  for  purposes  of  legislation 
set  forth  In  the  classification  act  of  1883. 
This,  for  the  reasons  declared  In  Darcy  ▼. 
City  of  San  Jose,  the  legislature  may  not 
do.  It  follows,  therefore,  that  the  law  at- 
tempting to  create  the  police  court  of  the 
city  of  Stockton  is  unconstitutional. 

It  results,  then,  that,  while  this  petitioner 
was  tried  and  convicted  under  the  forms  of 
law,  the  proceedings  were  coram  non  Judlce 
and  void,  for  they  were  taken  In  a  pre- 
tended court  having  no  legal  existence.  It 
Is  not  the  case  of  a  de  facto  officer  filling  a 
legally  existing  office.  The  police  court  here 
had  no  legal  existence.  And,  while  It  Is  true 
that  in  some  states  such  an  office  Is  recog- 
nized as  valid  and  existing  until,  under  di- 
rect proceedings,  the  act  creating  it  haa  been 
declared  unconstitutional,  such  a  doctrine, 
as  pointed  out  In  Buck  t.  City  of  Eureka, 
109  Cal.  504,  42  Pac.  243,  Is  opposed  to  the 
great  weight  of  reason  and  authority,  and  Is 
In  direct  opposition  to  the  oft-expressed 
views  of  this  court.  People  t.  Toal,  85  Cal. 
833,  24  Pac.  603.  Nor  do  we  think  the  con- 
clusion thus  necessitated  can  be  In  any  way 
modified  by  the  consideration  that  the  act- 
ing Judge  of  the  police  court  would  have 
bad  Jurisdiction  as  justice  of  the  peace.  In 
truth,  he  acted,  and  only  purported  to  act,  as 
a  Judicial  officer,  occupying  the  bench  of  an 
unconstitutional  and  therefore  nonexistlng 
court.  All  the  processes  Issued  from  the 
police  court  The  pretended  trial  was  held 
at  a  session  of  that  court  The  Judgment 
was  entered  by  the  so-called  Judge  of  the 
police  court  upon  the  records  of  that  court 
One  may  not  be  deprived  of  liberty  or  prop- 
erty under  our  constitution  by  an  observance 
merely  of  the  forms  of  law.  The  substan'- 
tlve  facts  of  a  legal  tribunal  and  of  legal 
process  to  bring  a  party  before  that  tribunal 
must  exist;  otherwise,  the  Judgment,  if 
sought  to  be  enforced,  works  an  unlawful 
Invasion  of  his  constitutional  rights.  Of  the 
essentials  to  Jurisdiction,  the  first  Is  a  court 
having  legal  cognizance  of  the  question  In 
controversy.  A  court  Is  a  place  where  Jus- 
tice Is  legally  administered.  This  first  essen- 
tial of  a  legal  court  being  lacking,  the  de- 
fendant has  had  no  trial  under  the  laws  of 
the  land. 

For  the  same  reason.  It  cannot  be  said  that 
the  Judgment  may  be  upheld  because  the 
Judicial  officer  had  Jurisdiction  of  the  offense 
and  offender  as  Justice  of  the  peace.  A  de 
Jure  Judge  of  a  legally  constituted  court  can 
only  exercise  his  Jurisdiction  In  the  manner 
prescribed  by  law.  As  Is  said  by  the  su- 
preme court  of  the  United  States  In  Windsor 
T.  McVeigh,  98  V.  8.  282:    "Though  the  court 


may  possess  Jurisdiction  of  a  cause,  of  the 
subject-matter,  and  of  the  parties.  It  is  still 
limited  in  its  mode  of  procedure,  and  In  the 
extent  and  character  of  its  Judgment  It 
must  act  Judicially  In  all  things,  and  cannot 
then  transcend  the  power  conferred  by  law." 
The  Justice  of  the  peace  could  only  have 
tried  defendant  In  his  Justice  court  and  no 
validity  could  attach  to  his  Judgments  ren- 
dered in  any  other  forum.  He  might  as  well 
have  tried  him  by  drumhead  court-martial 
as  to  have  rendered  Judgment  in  an  Illegal 
police  court.  It  is  essential  to  the  validity 
of  a  Judgment  that  the  court  which  renders 
it  sball  have  Jurisdiction.  Anthony  v. 
Kasey,  83  Va.  339,  5  S.  B.  176.  The  court 
which  rendered  this  Judgment  being  an  un- 
constitutional tribunal,  had  no  Jurisdiction 
whatever.  The  case  of  Ex  parte  ReiUy,  85 
Cal.  632,  24  Pac.  807,  has  not  been  over- 
looked. The  views  here  expressed  may  be 
found  at  variance  with  those  of  the  earlier 
case,  but  we  think  the  sounder  construction 
of  the  law  is  that  here  given.  It  follows  that 
the  petitioner  should  be  enlarged,  and  It  Is 
ordered  accordingly. 

We  concur:  HARRISON,  J.;  TBMPLB, 
J.;    McFARLAND,  J. 

BEATTT,  C.  J.  I  dissent  I  consider  th5 
decision  in  Ex  parte  Rellly,  85  Cal.  632,  24 
Pac.  807,  a  correct  statement  of  the  law. 


117  Cal.  5S 
DE  LA  GUERRA  v.  CITY  OP  SANTA 
BARBARA.     <L.  A.  148.) 

(Supreme  Court  of  California.    July  9,  1807.) 

Hbxica!!  Grants— Powers  op  Prkpect— Appiai, 
— Wbioht  op  Etidbkce — Habmless  Ekkor. 

1.  A  recorded  document  disclosed  a  petition  for 
a  giant  of  a  lot  belongiug  to  a  town,  addressed 
to  its  alcalde  (mayor),  who  referi«d  the  same  to 
the  secretary  of  the  ayuntamiento  (council),  who 
reported  the  lot  vacant,  after  which  a  grant, 
reciting  that  it  was  made  porsuant  to  the  secre- 
tary's report  was  nuule  by  the  prefect  of  the 
district  embracing  the  town.  All  existing  records 
of  the  ayuntamiento  made  no  reference  to  this 
lot  bnt  it  was  proved  that  a  book  of  grants  had 
been  lost,  and  that  the  ayuntamiento  had  made 
grants  of  which  there  was  no  existing  record, 
under  the  direction  of  the  prefect,  who,  as  such, 
could  not  convey  a  lot  belonging  to  a  town.  Held, 
that  the  finding  of  the  lower  court  that  the  pre- 
fect grant  was  in  n?  way  the  act  of  the  ayuntam- 
iento was  conclusive. 

2.  Under  the  laws  of  Mexico,  a  prefect  in  Cali- 
fornia could  not  cxerdse  >he  authority  of  a  pueblo 
in  granting  its  lands,  and  hence  the  title  thereto 
conveyed  by  him  would  he  adverse  to  that  of  the 
pueblo. 

3.  An  attorney  in  iict  of  a  grantee  In  a  grant 
executed  by  a  prefect,  who,  as  such,  could  con- 
vey no  title,  presented  a  petition  to  the  town  own- 
ing the  lot  attempted  to  be  conveyed  by  the 
prefect  deed,  stating  that  the  lot  had  been  grant- 
ed to  said  grantee,  and,  as  he  (the  attorney  in 
fact)  did  not  have  the  jeeds  in  his  possession, 
he  asked  that  the  "corresponding  titles"  be  ex- 
tended to  hun.  The  town  granted  the  petition, 
and  issued  a  deed,  which  was  lost,  and  there 
was  no  satisfactory  evidence  of  its  terms,    field 
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InsntBcIeiit  tD  proT»  that  the  town  had  therebj 
■npplied  a  grnnt  which  was  claimed  to  have  been 
previously  made  by  the  town  and  that  the  record 
of  it  was  lost,  as  said  deod  of  the  city  will  be 
presumed  to  convey  a  corresponding  title  011I7, 
and  BO  merely  to  eriaence  said  prefect  grant. 
4.  A  finding  that  no  juridical  possession  wa* 

Siven  under  a  Mexican  grant  is  not  error  preju- 
icial  to  one  not  clniming  that  there  was  any 
evidence  of  aacta  possexaion,  where  the  grant  if 
held  invalid. 

Department  1.  Appeal  from  superior  conrt, 
Santa  Barbara  county;  W.  B.  Cope,  Judge. 

Ejectment  by  Josefa  M.  De  La  Gnerra 
against  the  city  of  Santa  Barbara.  From  a 
Judgment  for  defendant,  and  from  an  order 
denying  a  new  trial,  plaintitt  appeals.  Af- 
firmed. 

B.  F.  Tbomas,  for  appellant  Thomas  Mc- 
Knlta  and  J.  F.  Blchards,  for  respondent 


HARRISON,  3.  Ejectment  for  a  lot  of  land 
In  the  city  of  Santa  Barbara.  Judgment  was 
rendered  in  favor  of  the  defendant  and  the 
plaintiff  has  appealed.  The  land  In  question 
is  a  i>ortion  of  the  pueblo  lands  of  Santa  Bar- 
bara, which  were  patented  by  the  United 
States  to  the  mayor  and  common  council  of 
the  city  of  Santa  Barbara,  May  31, 1872.  The 
plalntlfiTs  right  of  recovery  depends  upon  the 
validity  of  a  grant  claimed  to  have  been  made 
to  her  predecessor  November  10,  1849.  The 
court  finds  In  reference  to  this  (n'ant: 

"(3)  That  on  the  15th  day  of  January,  A.  D. 
1868,  a  document  In  the  Spanish  language  was 
recorded  in  the  office  of  the  county  recorder 
of  Santa  Barbara,  state  of  California,  at  the 
request  of  Miguel  De  La  Ouerra,  of  which  the 
following  Is  a  translation  in  English: 

"  'Joaquin  Carrlllo  to  Miguel  De  La  Ouerra. 
Mr.  Alcalde  of  This  Jurisdiction:  I,  Miguel  De 
L«  Guerra,  a  resident  of  this  town,  as  it  may 
seem  best,  I  appear  before  you  and  say:  That 
desiring  to  possess  a  lot  in  this  town,  and 
being  informed  that  the  land  lying  in  front  of 
the  bouse  of  Don  Jose  De  La  Ouerra,  and  ad- 
joining that  of  Francisco  Leyva  and  Jose 
Maria  Miranda  on  one  side,  and  on  another 
fronting  that  of  Dona  Isabel  Torba  and  Don 
Octaviano  Gutierrez,  ask  it  be  granted  to  me 
fifty  raras  square,  leaving  that  which  is  nec- 
essary for  the  streets  that  pass  through  said 
land.  All  of  which  I  pray  It  be  attended  to 
by  Justice,  paying  the  customary  fees.  Santa 
Barbara,  August  26,  1849.  Miguel  De  La 
Gnerra. 

'"Court  of  Santa  Barbara,  Aug.  26,  1849. 
Let  the  present  matter  pass  to  the  secretary 
(secretario)  of  the  council  (ayuntamlento)  for  a 
reitort  as  to  whether  the  said  lot  be  or  be  not 
vacant  land.  Octaviano  Gutierrez,  Secretaiy 
of  the  Illustrious  Council. 

"'Ayuntamlento,  August  28,  1849.  In  ac- 
cordance with  the  foregoing  decree  of  the 
court  the  secretary  hereby  reports  that  the 
tract  of  land  which  la  petitioned  for  is  vacant 
Although  something  was  said  in  the  council 
(ayuntamlento)  in  regard  to  dedicating  it  for 
plaaa,  notblns  was  resolved  thereupon,  and 


there  appears  nothlitg  In  the  minutes  of  this 
body  declaring  the  same  a  plaza,  and  there- 
fore It  la  vacant  land.  This  Is  all  that  this 
secretary  (secretario)  can  report  concerning  the 
Information  prayed  for.  Anto.  Ma.  De  La 
Guerra,  Br.  Srlo. 

"'Prefecture  Santa  Barbara,  November  10, 
1849.  Pursuant  to  the  foregoing  report  stat- 
ing that  the  land  solicited  has  never  been  de- 
clared plaza,  and  the  same  being  actually  va- 
cant land,  let  title  be  issued  to  the  Interested 
party  in  accordance  therewith,  stating  the 
number  of  varas  contained  In  said  land,  and 
recording  these  presents  in  the  court  of  this 
place.  The  prefect  of  this  place  has  so  de- 
creed, ordered,  and  signed.     J.  Carrllla' 

"That  the  original  of  this  document  was, 
prior  to  the  commencement  of  this  action,  lost 
or  destroyed;  when  and  under  what  circum- 
stances it  does  not  appear. 

"(4)  That  at  the  time  in  the  said  docu- 
ment displayed,  November  10,  1849,  Joaquin 
Carrlllo  was  acting  as  prefect  of  the  district 
embracing  the  said  pueblo  of  Santa  Barbara. 
That  said  Joaquin  Carrlllo  was,  on  the  6tli 
day  of  September,  1849,  appointed  prefect  of 
said  district  by  Governor  Riley,  military  gover- 
nor of  California,  his  office  to  date  from  Au- 
gust 1,  1849.  That  on  the  16th  day  of  Sep- 
tember, 1849,  he  entered  into  the  performanoe 
of  the  duties  Incidental  to  said  office." 

The  court  also  found  that  "said  prefect  grant 
was  not  made  by,  and  was  not  the  act  of,  nor 
was  It  ratified  or  adopted  as  the  act  of,  the 
said  ayuntamlento  of  the  pneblo  of  Santa  Bar- 
bara." The  appellant  contends  that  this  lat- 
ter finding  la  not  sustained  by  the  evidence, 
and  that  it  appeared  from  the  evidence  before 
the  court  that  it  was  the  grant  of  the  ayon- 
tamlento,  and  not  of  the  prefect 

Upon  the  face  of  the  grant  It  potiwrta  to 
have  been  made  by  the  prefect  tu>d,  tn  the 
absence  of  any  other  evidence,  would  have 
be«i  BO  held  by  the  court  Although  the  pe- 
tition of  De  La  Guerra  was  addressed  to  th% 
alcalde,  and  the  secretary  of  the  ayuntamlen- 
to, under  instructions  therefor,  reported  that 
the  land  was  vacant  the  ayuntamlento  took 
no  further  action  upon  the  petition,  but  Car- 
rlllo, who  was  afterwards  appointed  prefect 
assumed  authority  in  the  matter,  and,  as  pre- 
fect made  the  grant  The  concluding  sen- 
tence, "Hie  prefect  of  this  place  has  so  de- 
creed, ordered,  and  signed,"  was  the  ordinary 
form  used  by  prefects  In  making  grants.  T^e 
court  however,  found.  In  accordance  with  evi- 
dence thetetor,  that  there  are  in  the  office  of 
the  county  recorder  of  the  county  of  Santa 
Barbara  two  certain  books  of  record  of  the 
proceedings  of  the  ayuntamlento  of  the 
pueblo  of  Santa  Barbara,  enUUad,  respectively, 
"Actas  o  Acuerdos  del  Aytmtamiento^'  (con- 
taining the  minutes  of  the  proceedings  of  the 
ayuntamlento)  and  "Ubro  de  Solares  j  Ter- 
renos  de  Labranza"  (containing  the  grants  of 
lots  and  lands  of  the  pueblo);  that  these  con- 
stitute the  fxily  existing  records  ot  the  acts 
and  proceedings  of  the  ayuntamlento;    that 
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tlie  said  book  of  "Actas  o  Acuerdos  delAyun- 
tamiento"  contains  the  minutes  of  the  ayun- 
taotleuto  for  a  period  conunenclng  on  March 
13,  1849,  and  ending  tbe  end  of  March,  1860, 
and  no  reference  Is  made  In  this  book  to  the 
pretended  grant  evidenced  by  such  document 
signed  by  3.  Carrlllo,  or  to  any  proceedings 
bad  In  reference  to  the  same,  or  to  the  prem- 
ises the  subject  of  the  same,  and  said  prefect 
grant,  or  any  reference  thereto,  does  not  ap- 
pear In  the  said  book  of  "Solares  y  Tarenos." 
In  the  absence  of  any  further  evidence  upon 
this  subject,  the  entire  want  of  any  record  of 
the  grant  would  of  itself  have  authorised  « 
flndlqg  by  tbe  court  that  the  land  bad  neves 
been  granted  by  the  aynntamienta  Tlie 
plaintiff,  however,  offered  evidence  for  the 
purpose  of  showing  that  these  records  were 
not  comidete  or  conclusive,  and  in  order  that 
tbe  court  might  find  that  this  grant  was  made 
by  the  ayuntamlento;  but  the  evidence  intro- 
duced had  no  greater  ^ect  than  to  create  a 
conflict  of  the  evidence  upon  the  Issue.  There 
was  testimony  that  there  had  been  another 
book  of  grants,  which  was  lost,  but  there  was 
no  testimony  that  it  contained  any  record  of 
this  grant;  and  It  was  also  shown  that  the 
ayuntamlento  had  made  grants  of  land  of 
wtaicb  there  was  no  record  in  the  book  of 
AcnerdOB,  and  also  that  it  had  made  grants 
under  the  direction  of  the  prefect.  These 
were,  however,  only  facts  from  which  the  in- 
ference might  be  made  that  the  grant  In  ques- 
tion was  an  act  of  the  ayuntamlento,  but  did 
not  require  the  court  to  make  such  inference. 
It  must  be  assumed.  In  support  of  the  ulti- 
mate finding  of  the  court,  that  the  inference 
of  fact  which  It  made  from  this  evidence  was 
contrary  to  the  contention  of  the  plaintiff,  and 
upon  this  appeal  such  Inference  is  conclusive. 
It  is  not  very  clear  whether,  under  the 
laws  of  Mexico,  a  prefect  in  California  had 
authority,  under  any  chvumatances,  to  grant 
lands  within  the  limits  of  a  pneblo;  nor  is  It 
necessary  to  determine  the  question  In  the 
present  case.  The  Jurisdiction  of  the  i»-efect 
extended  over  a  district  which  may  have  In- 
cluded a  pneblo,  but  he  was  not  an  officer  of 
the  pueblo,  nor  a  member  of  the  ayuntamlen- 
to, and  the  authority  which  he  exaclsed  was 
chiefly  of  a  police  and  ministerial  nature.  If, 
however,  tbe  prefect  did,  under  any  circum- 
Btancefl,  have  authority  to  grant  lands  within 
a  pueblo,  such  grant  was  not  an  exercise  of 
the  authority  of  the  pueblo,  but  was  made  un- 
iet  a  power  Independent  of  that  of  the  pneblo. 
Tbe  title  thus  conveyed  to  his  grantee  was 
not  the  title  of  the  pueblo,  but  was  a  title  ad- 
verse to  that  of  the  pueblo.  Ohm  v.  Ben 
Frandaco,  82  Cal.  4S7,  28  Pac.  680.  Being 
a  grant  Independent  of  the  pneblo,  the  con- 
flrmati(Hi  of  the  pueblo's  claim  did  not  Inure 
to  the  benefit  of  the  grantee,  but  he  was  re- 
quired to  presoit  his  claim  therefor  to  the 
land  cmnmisslon  for  confirmation  In  the  same 
manner  as  a  claimant  under  a  grant  by  the 
govemw  of  lands  situated  within  the  pueblo. 
Leese  t.  dark,  18  Cal.  S35;  More  T.  Stein- 
bacb,  127  U.  S.  70,  8  Sup.  Ct.  1067;   BotUler 


V.  Domlngnex,  130  IT.  S.  238,  0  Sup.  Ct.  525. 
In  Junie,  1851,  Antonio  Maria  De  La  Gnerra 
presented  a  petition  to  tbe  common  cotmcil  oC 
Banta  Barbara,  on  behalf  of  the  foregoing 
grantee,  setting  forth  that  there  had  been 
granted  to  him  hi  1850  "the  land  which  lies 
In  front  of  the  house  of  Don  Jose  De  La 
Gnerra,  and,  not  having  tbe  deeds  in  my  pos- 
session (as  his  attorney  in  fact),  I  appear  by 
these  iH^sents  asking  that  the  corresponding 
titles  be  extended  to  me."  Tbe  records  of  the 
city  council  show  that  the  petition  was  grant- 
ed, but  no  further  action  appears  to  have  been 
taken  until  August,  1862,  when  the  petitl<Hi 
was  renewed,  and  the  action  of  the  forma: 
council  afiflrmed,  and  on  December  16,  1852, 
a  deed  evidencing  the  prefect  grant  was  Is- 
sued by  the  officers  of  the  city  for  the  prop- 
erty described  therein.  This  deed  was  loet 
or  destroyed,  and  was  never  recorded  in  the 
records  of  the  city  or  of  the  county  of  Santa 
Barbara,  and  the  court  finds  that  the  only  evi- 
dence of  its  delivery  is  what  is  presumed 
from  a  memorandum  on  tbe  back  of  the  peti- 
tion in  the  handwriting  of  the  secretary  of 
the  common  council:  "Title  for  a  lot  of  fifty 
voras  In  front  of  the  house  of  Jose  De  La 
Guerra  y  Noriega,  Issued  December  16,  1852." 
The  petition  was  in  the  Spanish  language, 
and  the  phrase  therein,  "tituios  correspond- 
lentes,"  which  In  the  translation  is  rendered 
"corresponding  titles,"  was  shown  to  signify 
the  paper  necessary  to  complete  the  grant  in 
conformity  with  the  statement  in  the  peti- 
tion, and  the  court  finds  that  "said  deed  was 
issued  as  tbe  'corresponding  title'  i>rayed  for 
In  the  petition,  and  did  not  constltiite  or  evi- 
dence any  new  or  different  grant,  conveyance, 
or  title."  The  deed  was  lost,  and.  In  the  ab- 
sence of  any  satisfactory  evidence  of  its 
terms,  we  cannot  say  that  the  above  finding 
is  not  sustained  by  tbe  evidence).  At  the 
time  of  Its  issuance  there  was  an  ordinance 
in  force  In  the  city  of  Santa  Barbara  making 
certain  proceedings  requisite  to  any  sale  of 
the  city  lands,  and  the  court  finds  that  none 
of  these  requirements  were  observed  In  refer- 
ence  to  the  action  upon  tbe  petition  for  the 
"corresponding  title."  The  deed,  therefwe, 
cannot  be  considered  as  the  source  of  any 
new  title,  for  the  reason  that  at  that  time 
the  common  council  of  Santa  Barbara  had 
no  authority  to  make  a  donation  of  any  of  its 
lands,  or  to  dispose  of  them  except  by  sale  in 
accordance  with  the  terms  of  this  ordinance. 
In  fact,  the  appellant  does  not  contend  that 
the  deed  was  issued  for  land  sold  by  the  city, 
but  claims  that  it  was  merely  issued  to  supply 
a  lost  grant  In  view  of  the  conclusion  that 
the  grant  of  the  prefect  was  Insufficient  as  a 
basis  of  recovery,  the  finding  of  tbe  court 
that  no  Juridical  possession  was  given  under 
the  grant  is  of  no  moment.  Tlie  appellant 
does  not  claim  that  there  was  any  evidence 
that  such  poesessltm  was  given,  and,  while 
affirmative  evidence  of  that  character  might 
have  been  available  In  support  of  the  valid- 
ity of  the  original  grant,  a  negative  finding 
upon  the  subject,  in  the  absence  of  rach  eT|< 
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JiKac%  cannot  be  Invoked  u  prejudicial  error. 
Tb*  judgment  and  order  are  affirmed. 

'We  concur:   TAN  FLBBT,  J.;   OAHODT- 
TS,  J. 


017  Cal.  604) 

PEOPLE  ex  rel  WARFIELD  t.  SUTTBB 

ST.  RY.  CO.     (8.  P.  276.)' 
(Supreme  Coort  of  CalUornia.     July  22,  1887.) 
Attornbtb  Qeneral  — Powbrs  —  Street  Raii<' 

ROADS—  FraKCHISB  —  USUKPATIOS  —  NoXCSBB  — 

Fine— FoRPBiTDRE— Waiver—  Estopp  eI/— Tims 

won  ColfPI.ETIKa  KOAD — PLEADING — JoiNDBR  OV 

Causes— Qoo  Waj^hahto— Paktih— Statotb*— 
Rbpeau 

1.  An  information  filed  I17  the  attorney  general 
for  the  forfeiture  of  a  franchise  cannot  be  dis- 
missed by  him  withoat  order  of  court. 

2.  Ad  application  made  by  anthority  of  the  re- 
tiring attorney  general  to  dismiss  an  action  com- 
menced by  him  is  kieSectual,  where  It  is  not  pre- 
sented antil  after  the  expiration  of  his  term,  and 
his  successor  elects  to  continue  the  prosecution. 

8.  A  complaint  showing  that  defendant  haa  a 
franchise  to  maintain  its  railway  in  a  certain 
street,  and  claiming  a  forfeiture  thereof  because 
defendant  has  nerer  operated  such  railway  for 
the  convenience  of  the  public,  though  pretending 
to  do  so,  is  not  ambiguous,  in  that  It  asserts  a 
usurpation  and  unlawful  exerdse  of  such  fran- 
diise,  while  it  also  alleges  that  defendant  haa  ner- 
er operated  such  railway. 

4.  Two  or  more  cause*  of  action  are  not  unit- 
ed in  a  complaint  by  averments  that  defendant 
unlawfully  exercises  and  wrongfully  claims  the 
right  to  exercise  a  street-railway  franchise,  and 
that  it  claim*  the  right  to  lay  track*  and  make 
■witches. 

5.  The  principle  that  no  action  lie*  for  usurpa- 
tion of  a  franchise  that  defendant  is  not  using 
doe*  not  apply,  where  a  street-railway  franchise 
was  obtained  on  condition  that  the  line  should  be 
completed  within  a  certain  time,  and  thereafter 
be  operated,  and  the  company  built  only  a  part 
of  the  road  within  the  prescribed  time,  and  main- 
tained the  track  so  laid,  and  operated  the  line  by 
running  one  car  thereon  once  a  day,  not  for  the 
accommodation  of  the  public,  but  merely  to  hold 
the  franchise. 

6.  A  provision  in  a  street-railway  franchise, 
in  conBict  with  Civ.  Code,  i  502,  fixing  the 
time  within  which  such  railways  must  be  built 
and  operated,  is  invalid, 

7.  Jurisdiction  of  an  action  to  declare  the  for- 
feiture of  a  franchise  is  not  affected  by  the  fact 
that  superior  courts  have  Jurisdiction  to  issue 
writs  of  quo  warranto  for  ue  same  purpose. 

8.  A  proceeding  to  declare  the  forfeiture  of  a 
franchise,  which  the  attorney  general  has  pow- 
er to  institute,  is  not  converted  into  a  private  ac- 
tion by  reason  of  the  fact  that  he  has  unnecessari- 
ly added  that  it  is  by  relation  of  a  private  person. 

0.  Where  a  street-rail  (vay  franchise  has  be- 
come forfeited  by  failure  to  perform  the  conditions 
on  which  it  was  granted,  the  city  granting  such 
franchise  cannot  waive  such  forfeiture,  or  be  es- 
topped to  claim  it,  as  the  power  to  Institute  an 
action  to  declare  forfeitures  is  vested  In  the  at- 
torney general. 

10.  Civ.  Code,  {  602,  fixing  the  time  within 
which  a  street  railway  for  which  a  franchise  may 
have  been  granted  must  be  completed,  and  declar- 
ing a  forfeiture  if  not  completed  within  such  pe- 
riod, was  amended,  in  1895,  by  an  act  repeating 
the  language  of  the  former  law  as  to  the  time 
within  which  the  work  must  be  done,  and  as  to 
forfeiture,  and  authorizing  the  board  granting 
audi  franchise  to  fix  such  time,  and  to  extend  the 
same,  and  also  providing  that  such  "act  shall  not 
afEeet  any  franchise  or  right  of  way  granted  be- 
fore its  passage."  Brltl,  that  such  provisions  as 
to  the  time  within  wliich  the  work  must  be  done, 

1  Blearing  denied. 


and  a*  to  forfeiture,  were  not  Oietehr  repealed 
and  re-enacted,  so  as  to  defeat  a  right  of  forfrf- 
tnre  arising  before  the  amendment. 

11.  Where  it  appeared  that  defendant  merdy 
pretended  to  operate  its  street  railway,  by  running 
one  car  over  the  tracks  every  day,  merely  to  hold 
the  franchise,  and  without  intent  to  accommodate 
the  public,  nonaaer  was  suffldently  shown. 

12.  Where  a  street-railway  franchise  had  been 
granted  for  10  years,  and  the  track  had  been  laid 
on  a  street  in  a  thickly-settled  portion  of  the 
city  for  more  tlian  six  years,  and  Bueb  franchise 
was  held  solely  for  other  purpose*  than  the  ae- 
oommodation  of  the  public,  %  fine  «t  $5^000  waa 
not  unreasonable. 

McFarland,  J.,  dissentinc 

In  bank.  Appeal  from  superior  court,  city 
and  county  of  San  Francisco;  J.  C.  B.  Hebbard, 
Judge. 

Proceeding  by  tba  pe^le,  on  tbe  relation  ot 
B.  H.  Warfleld,  against  tbe  Sutter  Street-BaU- 
way  Company,  to  declare  tbe  forfeiture  of  its 
franchise.  From  a  Judgment  and  order  as 
prayed,  and  impoaing  a  fine  of  95,00(^  defend- 
ant appeals.    Afflrmfxl. 

Napthally,  Freldenrlcb  ft  Ackerman,  for  ap- 
pellant. W.  P.  Fltasgerald,  Atty.  Gen.,  for  re- 
spondent. 


TEMPLE,  J.  This  la  an  Information  fliea 
by  the  attorney  general,  on  the  relation  of  B. 
H.  Warfleld,  to  have  it  declared  that  tbe  de- 
fendant usurps  and  unlawfully  exercises  the 
franchise  of  malntaiolng  tracks  and  switches 
upon  and  along  Bush  street  and  Central  ave- 
nue, in  San  Francisco,  and  that  by  such  Judg- 
ment defendant  be  excluded  from  ttie  priv- 
ilege of  maintaining  and  operating  any  street 
railway,  or  any  part  thereof,  upon  and  along 
any  of  the  parts  of  said  streets  and  avenues 
described  in  a  certain  ordinance,  and  that  all 
tbe  rights  and  franchises  acquired  by  said 
ordinance  be  adjudged  and  declared  forfeited, 
and  for  a  fine  not  exceeding  $5,000.  Tba 
complaint  sets  out  a  certain  ordinance  of  tbe 
city  and  county  of  San  Francisco  granting  to 
certain  named  parties  tbe  right  to  constmct, 
maintain,  and  operate  for  tbe  term  of  44  yean 
a  single  or  double  track  street  railroad  along 
and  upon  the  following  streets  in  tbe  city  and 
coimty  of  San  Francisco,  to  wit:  Commencing 
at  the  Intersection  of  Market  and  Busb 
streets;  thence  along  said  Bush  street,  to 
Central  avenue;  thence  along  Central  avenue, 
to  Sacramento  street;  thence  along  Sacra- 
mento street,  to  First  avenue;  thence  along 
First  avenue,  to  D.  street;  and  thence  along 
D  street,  to  tbe  ocean  beach.  It  is  averred 
that  no  part  of  said  right  of  way  or  franchise 
has  been  abandoned.  It  la  alleged  that  de- 
fendant has  acquired  said  franchise  by  assign- 
ment It  is  stated  that  the  work  of  construct- 
ing said  street  railway  was  not  commenced 
within  one  year  after  tbe  franchise  was  grant* 
ed,  but  that  in  1SS8  the  construction  was  be- 
giin,  and  that  a  street  railway  was  construct- 
ed along  Bush  street  to  Central  avenue,  and 
along  Central  avenue  to  California  street,  but 
DO  railway  has  been  constructed  upon  any 
other  street  mentioned  in  said  ordinance.  It 
la  further  charged;  That  no  acts  bare  been  dona 
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towards  opentinK  a  street  railway  OT«r  any 
portion  of  the  right  of  way,  except  that  a 
single  car  Is  ran  once  each  day  along  said 
tracks  which  have  been  constructed.  Such 
car  has  not  been  run  to  accommodate  the  pub- 
lic, or  to  carry  passengers,  but  to  hold  the 
franchise,  and  to  prevent  the  granting  of  such 
franchise  to  others.  That  Bush  street  runs 
through  a  densely-populated  part  of  the  city. 
The  defendant  has  never  attempted  to  operate 
the  road,  as  or  for  the  purpose  of  accommo- 
dating the  public,  or  any  part  of  It  A  demur- 
rer was  Interposed,  which  was  overrmed,  and 
the  defendant  answered.  The  facts  are 
found  as  alleged  In  the  complaint.  On  the 
28th  day  of  January,  1895,  defendant  moved 
the  court  to  dismiss  the  action,  on  the  ground 
that  on  the  5th  day  of  January,  1805,  the  at- 
torney general  of  the  state  of  California  had, 
by  an  order  made  on  that  day,  ordered  the 
action  to  be  dismissed.  The  "order"  was  pro- 
duced, and  purported  to  be  signed  by  W.  H. 
H.  Hart,  as  attorney  general.  Un  the  5th 
day  of  January,  W.  H.  H.  Hart  was  attorney 
general,  but  on  the  28th  day  of  January  W. 
r.  Fitzgerald  held  that  office.  Fitzgerald  en- 
tered upon  the  duties  of  his  olUce  Monday,  the 
7th  day  of  January,  at  12  o'clock  m.  It  ap- 
peared that  on  the  5th  of  January,  1SU5,  Gen- 
eral Hart  concluded  to  dismiss  the  action,  and 
made  a  minute  of  such  determination,  in  the 
afternoon  of  January  Tth,  and  after  the  ex- 
piration of  his  term,  he  mailed  to  the  special 
attorneys  for  relator,  and  to  the  attorneys  tor 
defendant,  notice  of  such  determination.  The 
letter  concluded  as  follows:  "It  is  taerefore 
ordered  that  the  above-entitled  action  be,  and 
the  same  Is  hereby,  dismissed."  The  attor- 
ney graeral,  was,  however,  only  an  attorney 
of  a  party,  and  could  not  thns  dismiss  a  pend- 
ing case.  He  must  apply  to  the  court  tac 
such  action,  and,  when  the  application  was 
made.  Hart  bad  ceased  to  represent  the  plain- 
tlfr.  He  had  ceased  to  have  any  authority 
over  the  matter  when  he  signed  and  sent  the 
letter  which  purports  to  be  an  order  of  dis- 
missal. There  could  not  be  at  the  same  time 
two  attorneys  general,  and  it  Is  of  no  moment 
If  the  attorney  general  gave  Hart  permission 
to  continue  to  act  as  such.  The  attorney  gen- 
eral has  filed  a  brief  In  this  court  for  the  re- 
8X)ondent,  and  has  continued  to  prosecute  the 
action. 

1.  The  complaint  is  not  ambiguous  in  that  It 
asserts  that  defendant  usurps  and  unlawfully 
holds  and  exercises  a  franchise  to  maintain 
In  and  upon  Bush  street  a  street  railway,  while 
It  also  alleges  that  defendant  has  never  oper- 
ated a  street  railway  on  Bush  street.  The 
whole  pleading  makes  It  plain  that  defendant 
has  a  franchise  to  the  effect  indicated,  of 
which  a  forfeiture  is  claimed,  because  it  has 
never  operated  a  street  railway  for  the  con- 
venience of  the  public,  but  for  more  than  six 
years  has  maintained  a  pretended  and  simulat- 
ed service  only. 

2.  Two  or  more  causes  of  action  are  not 
united  In  the  complaint.    TO  allege  that  de- 
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fendant  unlawfully  exercises  and  wrongfully 
claims  the  right  to  exercise  a  franchise,  and 
that  It  claims  the  right  to  lay  tracks  and  make 
switches,  is  not  to  unite  two  causes  of  action. 

3.  It  Is  claimed  that  the  complaint  states  no 
cause  of  action,  because  It  avers  that,  upon 
the  tracks  which  defendant  has  constructed. 
It  has  not  at  any  time  operated  a  street  rail- 
way; and  it  Is  contended  that  an  action  for 
usurpation  wlU  not  lie  unless  the  defendant  Is 
using  the  franchise.  As  authority  for  this 
proposition.  People  v.  Thompson,  16  Wend. 
655,  is  cited.  In  that  case  it  was  alleged  that 
defendants  usurped  the  right  to  be  a  corpora- 
tion. In  such  a  case,  of  course,  the  public 
has  no  Interest  In  the  mattor  if  defendants  only 
claim  to  be  a  corporation,  but  do  not  attempt 
to  act  as  such.  In  this  case  a  franchise  was 
granted  to  defendant's  assignors  to  lay  down 
and  operate  on  certain  public  streets  a  street 
railway.  One  condition  of  the  grant  was  that 
the  grantees  should  commence  the  work  with- 
in one  year,  and  complete  the  same  within 
three  years.  If  the  road  is  not  built  and  op- 
erated in  accordance  with  the  grant,  a  forfei- 
ture is  expressly  declared,  and  the  public  i* 
Interested  In  having  the  franchise  out  of  the 
way,  that  the  right  may  be  granted  to  another. 
But  the  complaint  proceeds  to  aver  that  the 
defendant  now  usurps  and  unlawfully  holds 
and  exercises  the  franchises  of  maintaining  In 
and  upon  Bush  street,  between  Kearny  and 
Webster  streets,  the  tracks  and  switches  of  a 
street  railway,  and  pretends  to  operate  the 
same  by  running  over  the  track  one  ear  every 
day,  but  not  with  the  intent  of  accommodating 
the  public.  It  is  shown  that  defendant  has 
abandoned  no  portion  of  Its  line.  The  super- 
visors had  no  power  to  extend  the  time  within 
which  the  track  must  be  completed.  That  is 
fixed  by  the  statute  (section  502,  Civ.  Code), 
and  a  different  period  cannot  be  fixed  in  the 
grant  of  the  franchise.  The  provision  In  the 
franchise  that  the  time  shall  not  commence  to 
run,  If  valid,  might  have  the  effect  to  extend 
the  franchise  for  more  than  60  years,  contrary 
to  section  497,  Civ.  Code.  No  valid  franchise 
can  be  granted  by  the  supervisors  which  con- 
flicts with  the  general  statutes.  If  the  streets 
were  not  graded  In  time,  the  defendant  should 
have  abandoned  the  ungraded  streets. 

4.  I  see  nothing  in  the  fact  that,  by  the  con- 
stitution of  1879,  superior  courts  have  jurisdic- 
tion to  issue  writs  of  quo  warranto,  which  af- 
fects the  question.  This  special  grant  of  Ju- 
risdiction Is  not  exduslve.  This  is  In  reality 
an  action  to  obtain  a  judgment  declaring  a 
franchise  forfeited.  It  admits  the  existence  of 
the  franchise  but  for  the  dereliction  by  reason 
of  which  It  Is  claimed  the  rights  conferred 
have  been  forfeited.  This  may  be  done  by 
a  proceeding  strictly  In  form  of  a  quo  war- 
ranto, but  there  is  no  reason  why  the  proceed- 
ing may  not  be  by  a  regular  action.  In  fact, 
there  Is  now  so  little  difference  that  it  Is  hard- 
ly worthy  of  discussion.  The  proceeding  Is  by 
information  by  the  attorney  general.  When 
the  proceeding  is  in  the  Interest  of  private  per- 
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sons,  In  whole  or  In  part,  It  is  said  to  be 
by  relation;  and,  under  the  provisions  of  the 
Code,  the  relator  may  be  required  to  give  so- 
ciuity  for  costs.  The  Information,  however,^ 
that  Is,  the  complaint,— Is  signed  and  filed  by 
the  attorney  general  as  attorney,  and  doubt- 
less, as  attorney,  be  has  control  of  the  action. 
I  know  of  no  such  distinction  as  that  made  by 
counsel,  and  attributed  to  the  late  attorney 
general.  If  the  proceeding  Is  one  in  which  a 
private  person  can  have  no  Interest,  the  pro- 
ceeding Is  not  properly  by  relation.  But  the 
attorney  general  had  the  power  to  institute  the 
proceeding,  and  in  either  form  It  is  by  him. 
If,  unnecessarily,  he  has  added  that  it  is  by 
relation  of  a  named  person,  that  does  no  harm. 
It  does  not  convert  the  proceeding  Into  a  pri- 
vate action. 

5.  I  am  unable  to  discover  any  act  on  the 
part  of  the  city  by  which  a  forfeiture  was 
waived,  If  it  were  conceded  that  a  forfeiture 
could  be  waived  by  the  city.  No  right  is  ac- 
quired by  maintaining  an  obstruction  In  the 
street  Statutes  of  limitation  do  not  run  in 
favor  of  such  a  trespasser.  U  the  law  be,  as 
is  claimed  by  some,  that  such  a  franchise  is 
not  lost  until  It  has  been  declared  forfeited  In 
a  judicial  proceeding,  the  city  could  but  ac- 
quiesce. It  has  no  power  to  Institute  an  ac- 
tion to  secure  a  forfdture.  That  power  Is 
vested  In  the  attorney  general.  As  It  could 
not  enforce  a  forfeiture.  It  could  not  waive  It. 
The  city  cannot  be  estopped  In  respect  to  a 
matter  over  which  It  has  no  power.  There  is 
no  statute  which  requires  the  municipal  au- 
thorities to  request  the  Institution  of  such  a 
suit,  or  which  gives  any  force  to  such  a  re- 
quest should  It  be  made. 

6.  In  1895,  section  602,  Olv.  Code,  was 
amended  by  authorizing  the  board  granting 
the  franchise  to  fix  the  time  for  beginning 
and  for  completing  the  work,  also  empowering 
the  board  to  extend  the  time  for  completion  of 
the  work.  The  forfeiture  clause  Is  the  same 
as  before,  and  the  amendatory  act  concludes: 
"Provided,  further,  that  this  act  shall  not  af- 
fect any  franchise  or  right  of  way  granted  be- 
fore Its  passage."  This  action  was  commen- 
ced before  the  amendment,  but  was  tried  after 
the  new  law  became  in  forc&  The  board  of 
sttpwervisors  have  not  granted  any  extension 
of  time,  but  the  contention  Is  that  the  old 
law  was  by  the  amendment  repealed,  and,  as 
there  was  no  saving  clause,  the  right  to  Insist 
upon  a  forfeiture  is  lost.  By  the  repeal  of  an 
act  prescribing  a  penalty,  the  right  of  action  to 
recover  a  penalty  already  Incurred  Is  gone. 
But  the  old  section  was  not  repealed  by  the 
am^idment.  In  Railroad  Co.  T.  Shackelford, 
63  Cal.  261,  this  court  quoted  with  approval 
the  following  language  from  Ely  v.  Holton,  IS 
N.  Y.  598:  "The  portions  of  the  amended  sec- 
tion which  are  copied  without  change  are  not 
to  be  considered  as  repealed  and  again  re-en- 
acted, but  to  have  been  the  law  all  along." 
The  new  section  repeats  the  language  of  the 
former  law  as  to  the  time  within  which  the 
work  must  be  done,  and  as  to  the  forfeiture. 


These  therefore  have  not  been  repealed,  and  do 
not  begin  with  the  amendment  To  the  sec- 
tion as  It  has  been  all  along  is  added  a  provision 
giving  certain  powers  to  the  board.  The  ^- 
fect  then,  of  the  provision  above  quoted,  is 
tliat  the  new  provisions  do  not  affect  existing 
franchises;  that  as  to  them,  the  board  cannot 
extend  the  time  for  completion.  But  the 
:  clause  declaring  the  forfeiture  has  not  been 
repealed. 

7.  I  think  the  fact  of  nonuser  was  shown 
beyond  question.     The  board  of  supervisors 

;  has  the  power  to  grant  such  franchises  in  the 
Interest  of  the  public,  and  to  facilitate  travel. 
The  pretense  of  ruiming  was  clearly  a  sham. 
It  was  not  intended  thneby  to  accommodate 
the  pubUc,  and  It  could  have  no  effect  in  that 
direction. 

8.  I  see  no  reason  to  doubt  the  power  of  the 
coiut  to  impose  a  fine.  The  amount  seems 
very  large,  but  I  cannot  say  that  it  was  unrea- 
sonable. The  franchise  had  been  granted  for 
ten  years.  For  more  than  six  years  the  track 
had  been  laid  on  Bush  street  This  was  in  a 
thickly-settled  portion  of  the  city.  The  cir- 
cumstances show  conclusively  that  the  fran- 
chise was  held,  not  to  convenience  the  public, 
and  to  facilitate  travel,  but  to  prevent  facili- 
ties for  travel,  and  thus  force  patronage  upon 
the  Sutter  street  line.  The  judgment  and  or- 
der are  affirmed. 

We  concur:  HEXSHAW,  J.;  HARBISON, 
J. 

BK\TTY,  C.  J.,  being  disqualified,  did  not 
participate  in  the  foregoing. 

GAROinTE,  J.  I  concur  in  the  affirmance 
of  the  judgment,  and  also  in  the  views  declar- 
ed by  Justice  TEMPLE  in  nearly  all  respects. 
There  Is  nothing  in  the  record  Indicating  an 
estoppel  against  the  city,  or  showing  a  waiver 
of  forfeiture  upon  its  part.  For  these  rea- 
sons, I  leave  the  matter  open  as  to  the  legal 
status  of  the  city  in  relation  to  waiver  and 
estoppel  as  pertaining  to  franchises  of  this 
cliaracter. 

McFARLANB,  J.  I  dissent  In  my  opin- 
ion the  merits  of  the  ciHitroversy  here  Involved 
could  be  determined  only  in  an  action  brought 
by  the  city  and  county  of  San  Francisco 
against  the  appellant  to  ronove  its  tracks  and 
switches  from  Bush  street  The  attorney  gen- 
eral, who  authorized  this  present  proceeding, 
was  satisfied  that  it  should  not  have  been  in- 
stituted, and  endeavored  to  dismiss  it;  but 
although  be  drafted  an  order  of  dismissal  on 
January  5,  1896,  he  did  not  sign  It  owing  to 
delay  in  copying,  until  an  hour  or  two  after 
12  o'clock  m.  on  January  7tb,  at  which  latter 
time  his  successor  had  taken  possession  of  the 
office,  in  accordance  with  a  prevaiUng  custom; 
and  I  presume  that  for  this  reason  It  must  be 
held  that  the  order  of  dismissal  was  technical- 
ly Ineffective. 

Section  803  of  the  Code  of  GlTil  Procedure. 
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and  Bucceeding  Bec-tlona,  upon  which  the  pres- 
ent proceeding  was  based,  provide  for  what 
Is  In  Its  nature  a  criminal  prosecution.  They 
provide  tor  a  maximum  fine  of  f  5,000,  which, 
la  about  the  severeet  punishment  allowed  by 
oar  criminal  law  short  of  Imprisonment,  and 
in  the  ivesent  case  the  extreme  penalty  was 
Imitosed.  Evidently,  therefore,  these  provi- 
sions should  not  be  ai^lled  to  any  case  not 
clearly  within  them. 

It  Is  strenuously  contended  by  appellant's 
counsel  that,  since  the  present  constitution 
provides  for  the  writ  of  quo  warranto,  under 
that  writ  alone,  brought  by  the  attorney  gen- 
eral in  the  name  of  the  people,  and  not  on  the 
relation  of  a  private  person,  can  there  be  such 
an  inquiry  as  the  one  sought  to  be  Inaugu- 
rated in  the  case  at  bar;  but  it  Is  not  neces- 
sary to  pass  on  that  question,  because,  In  my 
oidnlon,  the  judgment  in  the  present  proceed- 
ing cannot,  for  other  reasons,  be  afiSnued. 

The  chapter  of  the  Code  which  contains 
the  sections  in  question  is  entitled  "Actions 
for  the  Usurpation  of  an  Office  or  Fran- 
chise," and  nearly  all  its  sections  refer  ex- 
pressly to  an  "office."  Still,  section  803  does 
mention  "any  franchise";  but  surely  these 
provisions.  Including  the  extreme  penalty 
which  they  put  in  the  jjtower  of  a  Judge  to 
Impose,  should  be  held  to  be  confined  to  an 
office  or  to  something  that  beyond  doubt  is. 
In  a  legal  sense,  a  "franchise."  Section  803 
provides  that  the  proceeding  may  be  Institut- 
ed against  any  person  who  "usurps,  intrudes 
Into,  or  unlawfully  holds  or  exercises  any 
public  office,  civil  or  military,  or  any  fran- 
chise within  the  state."  Now,  the  only  ma- 
terial fact  found  In  the  case  at  bar  Is  that 
appellant  unlawfully  exercised  what  is  call- 
ed the  "franchise"  "of  maintaining  In  and 
upon  Bush  street,  in  said  city,  between 
Kearny  and  Webster  streets,  the  tracks  and 
switches  of  a  street  railway,"  and  has  claim- 
ed the  right  to  complete  it  to  and  over  cer- 
tain other  streets,  and  to  maintain  a  railway 
track  thereon.  But  that  was  not  a  "fran- 
chise"; it  was  a  mere  right  of  way.  There 
has  always  been  a  well-defined  distinction 
between  "ways"  and  "franchises,"  and  they 
are  put  into  distinct  categories  of  property 
by  Blackstone  and  Kent  and  all  other  stand- 
ard writers  on  the  subject  Waterworks  v. 
Barber,  99  Cal.  38,  33  Pac.  735.  A  way  may 
be  granted  by  a  private  person.  A  franchise 
can  be  granted  only  by  the  government,  and 
it  is  a  sovereign  prerogative  existing  In  the 
bands  of  a  subject.  A  way  belongs  to  the 
same  species  of  property,  whether  granted 
by  government  or  by  a  private  person.  The 
ownership  of  a  way  granted  by  public  an- 
thorlty  Is  no  more  a  franchise  than  Is  the 
ownership  in  fee  of  land  conveyed  from  the 
government  to  an  individual  by  a  patent. 
The  Codes  themselves  clearly  make  the  dis- 
tinction, for  in  section  502  of  the  ClvU  Code, 
in  the  t^Ue  "Street  Balh^>ad  Corporations," 
It  la  provided  that  a  failure  to  do  certain 
things  "works  a  forfeiture  of  the  right  of 


way,  as  well  as  of  the  franchise."  This  dis- 
tinction runs  through  all  civil  rights  and  pro- 
ceedings, and,  of  course,  the  fullest  force 
must  be  given  to  it  when  it  is  Invoked  In  a 
procedure  which  is  substantially  criminal, 
In  which  the  judge  of  a  court  may  base  his 
finding  upon  what  he  considers  a  preponder- 
ance of  evidence,  or  upon  conflicting  evi- 
dence, in  which  case  the  finding  could  not  be 
disturbed  on  appeal,  where  nine  jurors  could 
render  a  verdict,  and  where  the  judge,  with- 
out regard  to  the  rules  of  procedure  and  evi- 
dence which  obtain  in  criminal  cases,  could 
inflict  an  exceedingly  severe  punishment.  If 
the  appellant  has  any  franchise  which  would 
subject  it  to  the  provisions  of  section  803,  it 
is  such  as  was  granted  by  Its  Incorporatlcm, 
under  the  laws  of  the  state,— such  as  to  be  a 
corporation,  to  exercise  certain  granted  cor- 
porate rights,  to  collect  fares,  etc.,— of  which 
the  mere  right  of  way  Is  not  one.  The  fran- 
chise which  in  the  case  at  bar  is  sought  to 
be  brought  within  the  provisions  of  section 
803  is  alleged  to  have  been  granted  by  the 
board  of  supervisors  of  the  city  and  county 
of  San  Francisco,  and  It  Is  doubtful  if  the 
board  had  any  power  to  grant  any  franchise 
to  a  railroad  company  (see  section  ^7  et 
seq.  of  ClvU  Code,  and  other  sections  there 
referred  to,  and  section  4046  of  the  Political 
Code);  but,  at  all  events,  the  right  of  way 
which  Is  here  involved  Is  not  such  franchise. 
These  views  make  it  unnecessary  to  discuss 
many  other  contentions  made  by  appellant, 
—as,  for  histance,  that  under  the  constitntlon 
no  fine  can  be  Imposed  except  in  a  criminal 
prosecution  in  the  name  of  the  people;  that 
the  city  and  state  have  waived  their  rights 
In  the  premises,  and  are  estopped  by  acqui- 
escing for  many  years  In  the  rights  of  ap- 
pellant here  sought  to  be  forfeited,  and  In- 
ducing appellant  to  spend  large  sums  of 
money  In  building  its  road,  and  by  assessing 
and  accepting  taxes  thereon;  and  that  there 
was  in  fact  no  forfeiture  of  appellant's  right 
of  way.  I  think,  however,  that  the  court  err- 
ed in  ruling  out  evidence  offered  by  appel- 
lant to  show  that  some  of  the  streets  men- 
tioned In  the  ordinance  in  question  had  not 
been  graded  and  sewered,  and  that  It  had 
completed  the  road  within  three  years  upon 
the  streets  that  had  been  so  graded  and  sew- 
ered. The  ordinance  provided  In  terms  that 
the  time  should  not  commence  to  run  until 
there  had  been  such  grading  and  sewering; 
and  I  think  that  at  least  with  respect  to 
that  part  of  the  Code  which  is  in  Its  nature  a 
criminal  procedure,  and  for  the  purpose  of 
the  proper  exercise  of  the  discretion  of  the 
coiH:t  as  to  the  amount  of  the  penalty  to  be 
imposed,  or  as  to  whether  any  penalty  at  all 
should  be  Imposed,  the  offered  evidence  was 
proper  and  admissible.  It  certainly  was  per- 
tinent to  the  Intent  of  the  appellant,  which 
Is  an  Important  element  of  a  criminal  act 
For  the  reasons  above  stated,  I  think  that 
the  judgment  and  order  appealed  from 
should  be  reversed. 
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STRASBURGER  et  al.  t.  BEECHER. 
(Supreme  Court  of  Montana.     July  26,  1807.) 
Appeal— Spbcifications  op  Erkob— SrrFiciKScr 

— FOKPBITL'RI!  OP  MlNINO  Cl.AlM  — SUFFICIENCI 

OP  Evidence— WiTXKSSER —  Competexut. 

1.  Where,  on  appeal,  there  is  a  designation  of 
a  material  fact  at  issue,  and  a  spec-ifi<'ation  that 
there  was  a  failure  to  prove  such  designated  fact, 
it  is  sufficient  to  enable  the  court  to  examine  and 
determine  whether  the  finding  complained  of  was 
sustained  by  the  evidence. 

2.  On  an  issue  as  to  the  forfeiture  by  plaintiffs 
of  the  L.  S.  mining  clain>  for  failure  to  do  rep- 
resentation work  in  1883  and  1884,  the  fact  that 
the  work  was  done  in  1883  was  fully  shown. 
Plaintiff  S.  testified  that  he  did  the  work  in  1884, 
and  the  mineral  surveyor  testified  that  he  saw  S. 
there  in  1884.  An  experienced  miner  said  that 
in  1884  he  saw  digging  on  the  claim  that  had 
not  been  done  when  he  was  there  in  1883.  Sev- 
eral witnesses  for  defendant,  who  were  on  adjoin- 
ing  premises  in  1884,  testified  that  they  did  not 
see  S.  on  the  L.  S.  claim,  or  any  mining  improve- 
ments done  there,  in  1884;  that  if  he  had  been 
there,  and  the  work  done,  they  would  have 
known  it;  but  one  o'  them  testified  on  cross-ex- 
amination as  to  certain  improvements,  and  it  was 
shown  that  two  witnesses  who  gave  the  most  ma- 
terial testimony  for  defendant  had  previously  tes- 
tified differently  as  to  the  same  facts.  HelK  that 
the  evidence  to  support  a  finding  of  forfeiture 
was  not  of  that  clear  character  essential  in  such 
cases. 

3.  A  miner  who  had  in  1887  assisted  In  sur- 
Teying  the  boundaries  of  a  mining  claim  which 
was  discovered  in  1882,  and  knew  the  ground 
since  1887,  was  competent  to  testify  whether  he 
knew  what  purported  to  be,  and  what  was  in- 
dicated by  marks  and  monuments  as,  the  dis- 
covery of  the  claim,  and,  If  so,  what  was  the 
mark  indicating  the  point  of  discovery  of  such 
claim. 

Appeal  from  district  court,  Yellowstone 
county;  George  R.  Milburn,  Judge. 

Action  by  Nathan  J.  Strasburger  and  others 
against  Samuel  A.  Beecher.  From  a  Judg- 
ment in  favor  of  defendant,  and  from  an  or- 
der denying  a  motion  for  new  trial,  plaintiUs 
appeal.    Reversed. 

Appeal  from  a  Judgment  and  order  denying 
plaintiffs'  motion  for  a  new  trial.  The  mo- 
tion was  heard  upon  a  statement  of  the  case, 
to  which  were  attached  specifications  of  er- 
ror. The  action  was  brought  to  determine 
the  right  of  possession  of  a  piece  of  mineral 
land,  530x1140  feet,  situated  In  the  New 
World  mining  district.  Park  county,  Mont. 
The  case  has  already  been  before  this  court. 
Hoffman  v.  Beecher,  12  Mont.  489,  31  Pac.  92. 
The  respondent  (defendant)  filed  his  applica- 
tion for  a  patent  upon  the  Silver  Queen  min- 
ing claim.  Appellants  (plaintiffs)  claimed 
adversely,  and  contended  that  the  mineral 
land  sought  to  be  patented  by  the  defendant 
was  altogether  within  the  boundaries  of  their 
mining  claim,  known  as  the  "I^nke  Superior 
Claim."  The  defendant  denied  that  the  Sil- 
ver Queen,  or  any  part  of  It,  was  within  the 
boundaries  of  the  Lake  Superior  claim;  and 
In  his  answer  raised  the  Issues  of  the  discov- 
ery by  the  plaintiffs,  location,  and  forfeiture 
for  nonperformance  of  the  annual  labor  be- 
tween the  1st  of  January,  1883,  and  the  1st 
of  January,  1885.    The  principal  errors  assign- 


ed by  plaintiers  and  appellants  are  alleged  er- 
roneous rulings  upon  the  admission  of  testi- 
mony, and  the  insufficiency  of  the  evidence  to 
Justify  the  findings  of  the  court.  The  case 
was  tried  before  the  Judge,  sitting  without  a 
Jury,  and  a  Judgment  entered  for  the  defend- 
ant. 

Luce  &  Luce,  for  appellants.  E.  C.  Day 
and  J.  A.  Savage,  for  respondent. 

HUNT,  J.  (after  stating  the  facts).  We 
will  first  consider  the  assignment  of  error 
that  the  evidence  Is  Insufficient  to  Justify  the 
findings  and  decision  of  the  court.  The  re- 
spondent argues  that  this  question  is  not  be- 
fore this  court  for  review,  because  the  ap- 
pellants' specifications  consist  of  averments 
and  conclusions  of  counsel  as  to  what  the 
evidence  shows,  and  that  such  conclusions  are 
mere  statements  opposed  to  the  findings  of  tbe 
court,  and  that,  therefore,  section  1173  <rf  the 
Code  of  Civil  Procedure  has  not  been  com- 
piled with.  But  we  are  of  the  opinion  that 
there  Is  a  sufl^lcient  assignment  or  specifica- 
tion of  the  particulars  in  which  the  evidence 
is  Insufliolent  to  Justify  the  finding  and  deci- 
sion of  the  court  to  the  effect  that  the  plain- 
tiffs did  not  perform  the  requisite  amount  of 
labor  ui>on  the  Lake  Superior  mining  claim 
from  the  time  of  the  location  thereof,  In  the 
year  1882,  to  the  time  of  the  commencement 
of  this  suit.  The  plaintiffs'  specification  in 
this  resi)ect  was  as  follows:  "The  evidence 
was  Insutilcient  to  prove,  and  the  defendant 
did  not  allege  nor  prove  in  any  manner,  that 
less  tlian  $100  worth  of  labor  had  been  per- 
formed and  Improvements  made  during  each 
and  every  year  upon  said  Lake  Siii)erlor  min- 
ing claim,  from  the  time  of  the  location  there- 
of, In  the  year  1882,  to  the  time  of  the  com- 
mencement of  this  action  by  the  plaintiffs, 
their  grantors  and  predece-ssors  In  Interest,  or 
any  of  them;  and  the  evidence  was  Insuffi- 
cient to  prove,  and  tbe  defendant  did  not  al- 
lege nor  show,  any  failure  on  the  part  of  the 
plaintiffs,  or  any  of  them,  or  their  grantors  or 
predecessors  in  interest,  or  either  of  them,  to 
comply  with  the  conditions  that  one  himdred 
dollars'  worth  of  labor  should  be  performed 
and  iinprovemeuts  made  during  each  year  up- 
on said  Lake  Superior  claim;  and  the  testi- 
mony was  Insufficient  to  prove,  and  the  de- 
fendant did  not  allege  nor  prove,  that  In  the 
year  1884  the  plaintiffs  or  their  grantors  or 
predecessors  In  Interest  did  not  perform  one 
hundred  dollars'  worth  of  labor,  and  make  one 
hundred  dollars'  worth  of  Improvements,  on 
said  IjLke  Superior  quartz  lode  mining  claim; 
and  the  evidence  was  Insufficient  to  prove,  and 
the  defendant  did  not  prove  In  any  manner, 
that  said  Lake  Superior  quartz  lode  mining 
claim,  or  any  part  thereof,  or  any  of  the  sur- 
face ground  thereof,  was  open  or  subject  to 
relocation  or  to  any  location  on  the  iBt  day  of 
January,  1885,  or  at  any  other  date  or  time 
since  June  23,  1882;  and  the  evidence  was  In- 
sufficient to  prove  that  said  Jaycox  and  l>av- 
is,  the  alleged  locators  of  said  Silver  Queen 
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claim,  or  either  of  them,  did  ever  locate  oif  re- 
locate said  claim,  or  any  part  thereof,  In  any 
manner." 

The  case  of  Bank  v.  Roberts,  9  Mont  323, 
23  Pac.  718,  disapproved  of  specifications 
which  declared  that  the  evidence  showed  cer- 
tain enumerated  facts  or  conclusions  which 
were  contrary  to  what  the  jury  found.  The 
court  held  that  a  specification  should  point 
out  the  variance  between  the  facta  found  by 
the  Jury  and  the  evidence,  and  that  there  should 
be  a  specification  that  a  fact  found  by  the 
jury  is  not  sustained  by  the  evidence,  with 
the  particulars  In  which  the  evidence  Is  in- 
sufficient to  justify  the  finding.  We  have  no 
hesitation  In  affirming  what  the  court  there 
said.  Furthermore,  much  tliat  was  laid  down 
Is  applicable  to  several  specifications,  oOier 
than  the  one  quoted,  in  the  case  at  bar;  for  in 
them  it  Is  declared  tliat  the  evidence  proved 
that  on,  etc.,  which  declaration  is  followed 
by  a  rfeum6  of  the  conclusions  of  counsel 
as  to  what  was  proved  on  the  trial  of  the  case. 
All  such  specifications  are  to  be  condemned, 
because,  as  was  held  in  Bank  v.  Uoberts,  su- 
pra, this  simply  puts  the  appellate  court  up- 
on an  inquiry,  as  between  the  conclusions  of 
the  judge  and  the  opinion  of  appellant,  as  to 
what  the  evidence  shows.  But,  in  the  specifi- 
cation quoted  above,  the  appellants  do  desig- 
nate a  particular  material  fact  In  relation  to 
labor  performed  upontlie  Lake  Superlorminlng 
claim,  and  do  aver  that  the  finding  of  the 
court  that  a  requisite  amount  of  labor  had  not 
been  performed  upon  the  said  mining  claim 
was  not  justified  by  the  evidence  in  the  case, 
because  the  defendant  did  not  show  any  fail- 
ure on  the  part  of  the  plaintiffs  to  comply 
with  the  conditions  required  to  be  performed. 
If  there  Is  a  designation  of  a  material  fact  at 
Issue,  and  a  specification  that  there  was  a 
failure  to  prove  that  designated  fact  In  any 
manner  by  the  party  whose  duty  it  is  to  prove 
It  we  believe  It  Is  sufficient  to  enable  the 
court  to  examine  whether  the  finding  com- 
plained of  Is  sustained  by  the  evidence.  Be- 
lieving, therefore,  that  the  particular  specifi- 
cation was  sufficient,  we  shall  consider  the 
evidence  bearing  upon  that  point  In  the  case. 

The  great  weight  of  the  evidence  is  that 
one  Edward  Hayes  made  a  valid  discovery 
and  location  of  the  Lake  Superior  claim  on 
June  23,  1882,  and  filed  notice  of  location  in 
the  office  of  the  county  recorder  of  Gallatin 
county  on  August  31.  1882.  E.\perlenced 
miners  testified  that  Hayes  discovered  min- 
eral, galena  and  pyrites  of  copper,  where  he 
put  his  discovery  stake,  on  the  westerly  part 
of  the  Lake  Superior,  near  the  center;  that,  in 
their  opinion,  the  mineral  rock  was  In  place; 
that  Hayes  was  working  on  the  claim  in  June, 
1882,  In  a  cut  10  or  12  feet  long,  and  ex- 
tracted some  two  or  three  hundred  pounds  of 
ore  about  that  time,  which  was  from  rock 
In  place.  It  also  appears  that  Hayes  suffi- 
ciently and  properly  marked  and  located  his 
claim,  and  that  the  notice  of  location  was 
good   and  valid.    By   conveyances   and   de- 


crees of  court  dated  In  1882,  1883,  and  188 !, 
the  plaintiffs  proved  record  title  in  them- 
selves. We  shall  therefore  pass  at  once  to 
the  question  of  the  alleged  forfeiture  for  non- 
repreaentation  in  the  years  1883  and  1884. 

The  plaintiffs  Introduced  an  original  affida- 
vit of  Ellas  Sperling,  one  of  the  plaintiffs 
herein,  sworn  to  on  September  22,  1884,  and 
filed  on  September  27,  1884,  with  the  recorder 
of  the  New  World  mining  district  to  the  ef- 
fect that  at  least  flOO  worth  of  work  had 
been  performed  on  the  Lake  Superior  lode 
claim  between  August  1  and  September  1, 
1884,  and  that  said  expenditure  was  made 
by  Ellas  Sperling  and  others  in  Interest, 
rialntiffs  also  read  In  evidence  another  af- 
fidavit of  Ellas  Sperling,  sworn  to  on  Septem- 
ber 22,  1884,  to  the  effect  that  $100  worth  of 
work  had  been  performed  on  the  liake  Su- 
perior and  a  like  amount  on  other  claims  In 
1884.  These  affidavits  were  admitted  with- 
out objection.  Plaintiffs  also  read  a  deposi- 
tion of  Ellas  Sperling,  one  of  the  plaintiffs  In 
this  suit  Sperling  testified  that  he  had 
known  the  Lake  Superior  claim  since  1882, 
aad  that  at  that  time  he  saw  Improvements 
made  on  the  ground  by  an  open,  deep  cut 
about  20  feet  long,  near  the  south  end  of 
the  claim,  and  tliat  he  did  the  representation 
work  on  the  claim  In  the  years  1883,  1884,  and 
188.5;  that  in  1883  he  did  $125  worth  of  work 
<m  It  on  the  north  end  of  the  claim,  In  tun- 
neling; that  in  18S4  he  tunneled  near  the 
south  end  of  the  claim  to  the  value  of  $225, 
and  In  1885  also  tunneled  near  the  south  end. 
Plaintiffs  also  offered  in  evidence  the  deposi- 
tion of  one  Z.  H.  Daniels,  who  testified  that  he 
was  very  familiar  with  the  Lake  Superior 
mining  claim,  and  had  been  since  1883,  and 
that  In  September,  1884,  he  had  found  dig- 
ging done  on  different  places  In  that  claim 
that  was  not  done  In  1883,  when  he  saw  the 
claim.  James  Sweeney,  a  witness  for  plain- 
tiffs, testified  that  he  did  the  assessment  work 
on  the  Lake  Superior  claim  In  1885  for  Ellas 
Sperling;  that  such  work  was  done  In  an  open 
cut,  and  In  an  old  tunnel,  which  had  been 
driven  a  foot  or  two  the  year  before;  that  he 
also  did  the  work  later  In  the  year  1885  upon 
that  claim.  The  evidence  also  proves  that 
the  Lake  Superior  was  fully  represented  after 
188."),  and  up  to  the  time  of  the  trial  of  this 
suit.  Charles  Tappan,  a  civil  and  mining  en- 
gineer and  deputy  mineral  surveyor  of  Mon- 
tana, testified  that  he  was  on  the  I^ake  Su- 
perior claim  In  July  or  August,  1884,  with 
Hias  Sperling;  that  he  was  familiar  with  the 
confilct  between  the  Lake  Superior  and  the  Sli- 
ver Queen  lodes;  and  that,  In  making  a  sur- 
vey of  the  I,Ake  Superior  claim,  he  received  In- 
formation about  where  tlie  claim  was,  from 
Mr.  Sperling,  when  he  (Tappan)  was  on  the 
ground,  some  time  In  1884;  and  that  In  the 
summer  of  1884  he  saw  Ellas  Sperling  on  the 
Lake  Superior  claim,  although  he  did  not 
know  whether  S]:erltng  had  any  ba^iness  there, 
or  was  there  to  see  "those  men  he  had  repre- 
eentlng  him."   Tappan  also  testified  that  he 
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found  several  cuts  and  tnnpels  on  the  claim, — 
some  old  work,  others  me-re  recently  made. 
He  found  one  cut  (No.  1),  li  feet  long,  caved 
in,  and  about  one-half  of  it  outside  the  north 
line  of  the  Lake  Superior.  He  put  the  value 
of  the  work  done  at  $720,  including  22  feet  of 
a  tunnel  which  adverse  claimants  built. 

On  behalf  of  defendants,  a  witness  named 
Mather  swore  that,  a  few  days  after  his  first 
location,  Hayes,  the  origrlnal  locator  of  the 
Lake  Superior  claim,  moved  his  location  no- 
tice north  from  where  It  was  at  first,  and  put 
it  on  another  stake,  about  five  or  six  hun- 
dred feet  north  of  the  first  discovery,  giving 
as  a  reason  for  doing  so  that  he  thought  it 
was  better  ground  in  the  latter  place,  and 
that  the  point  where  this  second  notice  was 
put  Is  about  eighty  or  ninety  feet  north  of 
the  north  line  of  the  Lake  Superior.  A  wit- 
ness for  defendants,  named  Rock,  testified 
that  he  was  on  the  ground  In  controversy  in 
1884,  and  that  he  did  not  see  any  mining  Im- 
provements done  there  that  year;  that  a 
man  named  Langsdon  did  some  work  for  the 
Maggie  B.  people,  and  that  the  Maggie  B. 
joined  the  Homestnke  lode  on  the  north,  Just 
where  the  Silver  Queen  Is.  It  is  well  to  note 
at  this  point  that  the  notice  of  location  of  the 
Silver  Queen  lode  claim  sets  forth  that  It  is  a 
relocation  of  the  Maggie  B. ;  but  it  Is  very  plain 
that  the  Sliver  Queen  was  nothing  but  an  at- 
tempted relocation  of  the  I^ke  Sui)erior  min- 
ing claim,  and  that  the  case  was  tried  upon 
the  theory  that  it  was  such  a  relocation,  and 
that  the  Lake  Superior  had  been  forfeited  by 
reason  of  nonrepresentation.  The  plat  accom- 
panying the  opinion  of  the  court  in  Hoffman 
V.  Beecher,  supra,  demonstrates  the  truth  of 
this  statement.  Aaron  H.  Davis,  another  wit- 
ness for  defendant,  testified  that  he  knew  the 
ground  in  controversy  in  1884;  that  he  then 
saw  very  little  improvement  on  It  in  October 
of  that  year;  that  there  were  some  slight  cuts 
on  the  ground,  but  that  he  saw  nobody  at  work 
on  any  of  these  cuts  in  1881.  On  cross-exami- 
nation the  witness  admitted  that  there  was 
quite  a  cut  on  the  ground  In  one  tunnel,  and 
that  a  couple  of  small  sets  of  timbers  had  been 
put  hi.  He  further  said  that  he  did  not  see 
Ellas  Sperling  on  the  Lake  Superior  claim  In 
1884,  and  that  he  was  on  the  grovmd  twice  that 
fall,  but  did  not  go  near  it  again  until  he  went 
to  relocate  It  (witness  being  one  of  the  locators 
of  the  Silver  Queen).  Poter  H.  Bra  user,  an- 
other witness  for  defendant,  testified  that  he 
knew  the  Lake  Superior  claim,  and  saw  Hayes, 
the  original  locator  of  the  claim,  about  the 
time  that  he  located  It,  In  1882;  that  to  July, 
August,  and  September,  1881,  he  was  on  the 
Lake  Superior  ground  frequently,  but  did  not 
see  anybody  at  work  there  during  those 
months;  that  In  1883  he  knew  that  a  timnel  on 
the  east  end  of  the  claim,  marked  "Tunnel 
No.  5,"  was  made  by  Jack  Burke;  that  this 
work  done  by  Burke  was  at  the  south  end 
of  the  claim,  but  that  in  1884,  although  be 
was  camped  only  a  short  distance  from  the 
claim,  be  saw  no  one  at  work  there;    that 


he  knew  Ellas  Sperling,  but  did  not  see  him 
in  1884;  and  that  if  Sperling  had  been  at 
work  on  that  ground  tor  any  considerable 
length  of  time  during  AugcM  and  Septem- 
ber, 1884,  witness  believed  he  would  have 
seen  him.  The  testimony  of  this  witness 
would  be  entitled  to  great  weight  were  It  not 
for  the  fact  that  his  credibility  was  much 
shaken  on  cross-examination.  It  appeared 
thereon  that  In  the  testimony  of  this  witness 
as  given  on  the  trial  of  this  case,  and  cer- 
tain testimony  given  by  him  in  a  deposition 
taken  in  Cooke  City  In  the  August  preced- 
ing said  trial,  the  witness  made  different  an- 
swers to  the  question  of  whether  or  not  there 
was  actually  a  discovery  made  by  the  locator 
of  the  Lake  Superior,  and  whether  or  not 
there  was  any  mineral-bearing  rock  in  place 
at  the  point  of  discovery  of  the  Lake  Supe- 
rior claim.  In  the  deposition  referred  to, 
the  witness  testified  that  there  was  mineral- 
bearing  rock  at  the  last  point  of  discovery 
by  Hayes  in  1882;  while  on  this  trial  witness 
stated  that  he  did  not  see  any  ore  that  he 
would  call  "ore  in  place,"  and  that  he  must 
have  been  mistaken  when  he  testified  by 
deposition  some  time  before.  As  this  ques- 
tion of  discovery  was  a  material  issue  In  the 
case,  the  conflicting  answers  of  the  witness 
weakened  his  whole  testimony.  Hamilton 
Kearns,  another  witness  for  the  defendant, 
testified  that  he  knew  the  ground  in  contro- 
versy in  1882,  and  has  known  it  since;  that 
there  was  a  tunnel  and  a  cut  with  three  sets 
of  timbers  In  it,  which  had  been  made  by 
Burke,  who  worked  for  appellants  (plain- 
tiffs) In  1883  on  the  Forget-Me-Not  ground, 
which  adjoined  the  Lake  Superior  on  the 
south,  and  not  on  the  Lake  Superior  ground: 
that  in  1883  he  Joked  Ellas  Sperling  about 
doing  work  off  of  the  Lake  Superior  ground, 
and  that  in  1884  he  did  not  see  Ellas  Sper- 
ling at  work  on  the  ground;  that  there  never 
was  any  work  done  on  this  tunnel  since  the 
sets  of  timbers  were  put  in;  and  that,  if 
there  had  been  any  tunnel  run  on  the  ground 
of  the  Lake  Superior  claim  in  1884,  he  would 
have  been  likely  to  have  seen  It  On  cross- 
examination  this  witness  admitted  that  he 
had  testified  in  a  deposition  at  Cooke  City, 
some  time  before  the  trial  of  this  case,  to 
the  effect  that  he  did  not  know  of  his  own 
personal  knowledge  of  any  representation 
on  the  Lake  Superior  claim  during  1884,  and 
that  ho  had  further  testified  that  in  1883 
Sperling  had  sent  some  men  to  represent  the 
I^ake  Superior,  but  that  they  had  gone  on 
the  Forget-Me-Not  ground,  and  run  in  an  open 
cut. 

We  cannot  think  that  the  defendant  made 
out  his  plea  of  forfeiture  on  this  evidence. 
"A  forfeiture  of  a  mining  claim  cannot  be 
established  except  upon  clear  and  convincing 
proof  of  the  failure  of  the  locators  or  own- 
ers of  the  claim  to  have  the  work  done  or 
Improvements  made  to  the  amount  required 
by  law."  Book  v.  Mining  Co.,  58  Fed.  106. 
The  positive  testimony  of  Sperling  that  he 
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was  on  the  clnim  and  did  the  work  In  1SS4  Is 
uot  overcome  by  the  mere  statements  of  wit- 
nesses, who  were  on  adjobilng  prembies  at 
dlrera  times,  that  they  'lid  not  see  him  on 
the  Lake  Superior  claim  1 18!^,  and  did  not 
believe  he  was  there.  Tappan,  the  mineral 
Hurreyor,  aaw  him  there  In  1881;  and  Dan- 
iels, an  experienced  miner,  says  that  in  Sep- 
tember, 18S4,  he  saw  digging  within  the  lim- 
its of  tho  claim,  that  had  not  been  done  when 
he  wa.s  tliere  in  1883.  That  the  representa- 
tion work  was  done  for  1883  appears  not 
only  by  plaintiffs'  witm.ssen,  but  by  the  state- 
ment of  one  of  dofeudaut's  witnesses 
tKearns),  who  admitted  that  Si)erlini;  had 
sent  men  to  represent  the  Lake  Superior  In 
1883,  but  that  they  had,  through  mistake, 
done  work  on  the  Forget-Me-Xot  claim.  Tlie 
deputy  surveyor,  however,  straightens  this 
point  out  by  testifying  that  the  easterly  line 
of  the  Lake  Superior  went  directly  over  the 
edge  of  timnd  No.  5,  the  cut  for  tlie  en- 
trance to  the  tunnel  being  off  the  claim, 
and  within  the  Porget-Me-Xot  limits.  Con- 
ceding the  fact  to  be  that  the  work  was  part- 
ly off  the  claim,  still,  if  It  was  done  to  de- 
velop the  Lake  Superior  claim,  and  for  the 
benefit  of  the  Lake  Superior  location,  as 
it  clearly  was,  It  may  be  properly  considered 
as  annual  assessment  work  on  the  Lake  Su- 
perior claim.  Hall  v.  Kearny  (Colo.  Sup.)  33 
Pac.  373;  Smelting  Co.  v.  Kemp,  IM  U.  S. 
636;  Jackson  v.  Roby,  100  U.  S.  440,  3  Sup. 
Ct.  SOI;  Book  v.  Mining  Co.,  68  Fed.  106. 
The  burden  of  showing  nonrepresentatlon  is 
upon  the  party  alleging  it.  Coleman  y.  Cur- 
tis, 12  Mont.  301,  30  Pac.  266.  The  defend- 
ant therefore  assumed  to  prove  that  plain- 
tiffs or  their  predecessors  did  not  do  the 
requisite  amount  of  work  for  18*^  and  1884. 
But  we  cannot  sustain  the  finding  of  the 
court  In  this  particular,  and  must  remand 
the  case  for  a  new  trial.  The  defendant  has 
failed  to  sustain  his  averments  of  forfeiture  by 
that  clear  and  convincing  proof  essential  In 
all  cases  where  forfeiture  is  relied  on. 

Appellants  have  raised  several  other  ques- 
tions, pertaining,  principally,  to  the  admissi- 
bility of  certain  testimony.  A  witness  was 
asked  by  the  defendant  If  he  knew  what  pur- 
ported to  be,  and  what  was  indicated  by 
trjirks  and  monuments  as,  the  discovery  of 
the  Lake  Superior  quartz  lode  mining  claim, 
and,  if  so,  what  was  the  mark  indicating  the 
point  of  discovery  of  such  claim.  The  wit- 
ness to  whom  this  question  was  put  was  a 
miner,  and  had  known  the  ground  in  con- 
troversy since  1887,  and  said  that  he  assist- 
ed in  surveying  the  boundaries  of  the  Lake 
Superior  in  that  year.  The  object  of  this 
question  was  to  prove  that  the  discovery  of 
the  Lake  Superior  was  north  of  the  north 
side  line  of  the  claim.  The  court  overruled 
the  objection,  and  the  witness  answered  by 
saying  that  he  did  observe  a  post  at  the  dis- 
covery cut,  and  that  It  was  a  few  feet  north 
of  the  north  side  line  of  the  Lake  Superior, 
as  surveyed  by  the  surveyor.    The  argument 


of  the  appellants  is  that  the  ruling  was  er- 
roneous, because  the  witness  had  no  knowl- 
'  'Ke  of  the  condition  of  the  claim  prior  to 
ugust,  1887,  and  that  any  answer  that  he 
might  make  wonld  be  hearsay.  But  we  think 
the  ruling  of  the  court  was  correct.  We  see 
no  objection  to  permitting  a  miner  to  testi- 
fy what  purported  to  be  the  discovery  hole 
or  cut  of  a  mining  claim,  if  he  can  intelligent- 
ly answer  such  a  question,  by  reason  of  his 
familiarity  with  the  marks  and  monuments 
which  luillcate  the  discovery  on  the  claim. 
We  do  not  tiiink  it  necessary  to  pass  upon 
othnr  objections  made  by  the  appellants. 
The  Judgment  is  reversed,  and  the  cause  re- 
manded for  a  new  trial  Reversed  and  re- 
manded. 

PEMBEUTOX,  C.  J.,  and  BUCK,  J.,  con- 
cur. 


(U  UUb  250) 
MFNXS  et  «1.  T.  LOVBLAND  et  al. 

(Snprome   Court  of  Utah.     June  4,   1897.) 
Attachment— Sheriff— JrsTiPicATioN— Liability 

OF    ATTACniNO    ChbDITOHS — JunOMKKT    BT    D«- 

PADLT— Bnx  OF  Sals— Keplsviii- Allsoatioss 

OF  Kkai'D— ArrsAL— Abstiiact — Costs. 

1.  Attaching  creditors  ate  not  liable  for  the 
acts  of  a  sheriff  unless  by  interference  in  some 
way  they  make  theiiuielve«  liable.  They  are 
presumed  to  have  intended  that  no  action  should 
be  taken  by  tiie  officer  uot  authorized  by  the  terms 
of  the  writ.  And  it  is  not  error  to  grant  a  non- 
suit, as  to  creditors  who  have  lK>en  joined  in  a 
suit  with  the  sheriff,  wh.>n  the  record  furuishes 
no  evidence  tending  to  show  that  the  officer  was 
authorized  or  directed  by  hia  co-defendants,  or 
either  of  them,  to  levy  uiwn  the  particular  goods 
in  question,  or  any  goods  except  such  as  belonged 
to  the  debtor.  The  receiving  of  the  proceeUs  ot 
the  sale  in  satisfaction  of  their  claims  imiilies 
no  consent  to  any  i  Tegulnrities  or  proceoninps 
of  the  ofUoer,  and  they  are  not  Joint  wrongdoers 
with  the  sheriff. 

2.  Where  one  of  the  attaching  creditors  files  no 
answer  to  such  a  suit  brought,  nud  plaintiff  fails 
to  show  lial)illty  as  to  any  of  such  oreditom,  it 
is  not  error  to  deny  iudRinent  by  default  against 
a  creditor  thus  failing  to  file  an  answer. 

3.  It  is  not  error  in  a  court  to  direct  a  jury  to 
return  a  venllct  of  no  cause  of  action,  in  a  pro- 
ceeding in  replevin  for  the  possession  of  goods  or 
their  value,  aeninst  ^  sheriff  who  attached  the 
same  as  the  property  of  B.,  when  the  liability  of 
the  officer  depends  uimd  the  validity  of  a  sale 
of  the  goods  claimed  to  hare  been  made  by  bill 
of  sale  which  has  never  been  recorded,  and  where 
there  was  no  change  of  poasesRion,  as  required  by 
section  2837,  Comp.  Laws    Utah    1888. 

4.  In  replevin  the  rule  that,  where  a  party  to 
an  action  relies  upon  fraud,  he  must  allpfie  and 
prove  it,  does  not  always  apply.  Where  the  plain- 
tiff alleges  ownership  genendly,  and  right  of  pos- 
session, without  disclosing  the  origin  of  title,  or 
stating  facts  showing  it,  the  defpiidant  may  trav- 
erse the  allegations  of  the  complaint,  and,  under 
the  issue  thus  formed,  may  prove  that  the  plain' 
tiff's  title  was  founded  in  fraud,  and  introduce 
any  evidence  which  tends  to  show  that  the  plain- 
tiff had  neither  title  In  the  property  nor  right  of 
possession  thereof. 

5.  Where  property  is  found  in  the  possession  of 
the  defendant  in  attachment  proceedings,  and 
the  writ  under  which  the  levy  was  made  and  the 
property  seized  was  issued  by  a  court  or  officer 
having  lawful  authority  to  issue  it,  and  is  in 
le!;al  form,  the  officer  may  justify  the  levy  by 
producing  the  writ. 
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6.  When  the  omlssionB  and  inaccuradea  of  ap- 
pellant's abstract  render  the  filing  of  an  addi- 
tional abstract  necessar;,  the  costs  of  such  addi- 
tional abstract  may  be  taxed  against  appellant, 

(Syllabus  by  the  Court) 

Appeal  from  district  court,  Weber  county; 
H.  H.  Rolapp,  Judge. 

Action  by  Arthur  J.  Munns  and  Eliaa  Jen- 
sen against  C.  C.  Loveland,  H.  £}.  Gibson, 
and  C.  A.  Smurthwaite  (partners  as  Gibson 
&  Smurthwaite),  L.  E.  Hall,  Zion's  Co-opera- 
tive Mercantile  Institution,  Brigham  City 
Woolen-Mills  Company,  George  Q.  Cannon 
&  Sons  Company,  Brigham  City  Mercantile 
&  Manufacturing  Association,  and  Gilbert  F. 
Boreman.  From  a  Judgment  for  defendants, 
plaintiffs  appeal.    Affirmed. 

All  of  the  respondents  except  C.  C.  Love- 
land,  who  was  sheriff  of  Box  Elder  county, 
Utah,  on  or  about  the  Ist  day  of  May,  1893, 
instituted  separate  suits  In  Justices'  and  com- 
missioners' courts  in  said  county  against  one 
E.  A.  Box,  to  recover  various  claims,  and  at 
the  same  time  Instituted  attachment  proceed- 
ings, in  which  writs  were  issued  and  placed 
in  the  hands  of  Loveland,  as  sheriff,  who,  it 
appears,  under  and  by  virtue  of  the  writs  lev- 
ied upon  the  stock  of  merchandise  in  ques- 
tion, as  the  property  of  said  Box,  and  took 
the  goods  Into  his  possession,  upon  dates  be- 
tween the  1st  and  5th  of  May,  1S93.  After 
Sheriff  Loveland  had  levied  upon  and  taken 
Into  his  possession  the  goods,  under  the  va- 
rious write  of  attachment,  said  Box  and  his 
wife  execnted  a  deed  of  assignment  for  the 
benefit  of  his  creditors  to  the  plaintiffs  (the 
appellants  herein),  as  assignees,  and  thereby 
attempted  to  convey  the  merchandise  in  con- 
troversy, and  some  real  property.  The  as- 
signees then  demanded  the  possession  of  the 
goods,  which  was  refused  by  the  sheriff. 
After  such  refusal,  on  the  2(Hh  day  of  May, 
1893,  they  were  sold  by  the  sheriff  under  writs 
of  attachment  issued  In  the  attachment  suits; 
ar.d  on  the  same  day  the  assignees  brought 
this  action  to  recover  the  possession  of  the 
goods,  or,  if  that  could  not  be  obtained,  their 
value.  They  alleged  In  their  complaint  gen- 
erally. In  addition  to  the  formal  matters,  that 
they  were  the  owners  and  entitled  to  the  pos- 
session of  the  goods  and  chattels  in  contro- 
versy, and  that  upon  demand  made  the  de- 
fendants refused  to  surrender  the  same,  and 
still  wrongfully  detain  and  withhold  them 
from  the  possession  of  the  plaintiffs.  All  the 
defendants  except  George  Q.  Cannon  &  Sons 
Company  filed  answers  in  which  they  spe- 
cifically denied  the  allegations  of  the  com- 
plaint, and  In  Justification  set  up  the  attach- 
ment proceedings.  At  the  trial  of  the  cause, 
upon  the  plaintiffs  resting  a  nonsuit  was 
granted  as  to  all  the  defendants  except  C.  C. 
Loveland,  the  sheriff;  and  at  the  close  of 
the  testimony  of  defendant  Loveland  the 
court  directed  the  Jury  to  find  a  verdict  of 
no  cause  of  action  as  to  him,  and  entered 
Judgment  accordingly.  Thereupon  this  ap- 
peal was  prosecuted. 


R.  H.  Jones,  for  appellants.  Boreman  & 
Boreman,  for  respondents. 

BARTCH,  J.,  after  stating  the  case  as 
above,  delivered  the  opinion  of  the  court. 

The  first  question  presented  in  this  case  Is 
whether  the  court  erred  In  granting  the  non- 
suit as  to  all  the  defendants  except  C.  C.  Love- 
land at  the  close  of  the  plaintiffs'  testimony. 
The  appellants  contend  that  these  defend- 
ants were  Joint  wrongdoers  with  the  sheriff, 
because,  as  Is  Insisted,  they  directed  the  offi- 
cer to  levy  on  the  goods,  and  accepted  the 
proceeds  of  the  sale  In  satisfaction  of  their 
demands  against  E.  A.  Box.  This  conten- 
tion is  not  sustained  by  the  record.  The  mat- 
ters set  up  In  the  answer  in  Justification 
simply  show  that  the  officer  was  authorized 
In  the  attachment  suits  to  levy  on  and  sell 
the  property  of  E.  A.  Box,  but  show  no  direc- 
tion to  him  to  levy  upon  or  sell  the  property 
of  these  plaintiffs,  or  of  any  other  person. 
There  is  nothing  in  the  answer  which  would 
establish  the  fact  that  they  were  Joint  wrong- 
doers, even  if  It  were  true  that  the  officer 
was  a  wrongdoer.  Nor  did  yie  plaintiffs, 
before  resting  their  case,  Introduce  any  evi- 
dence which  even  tended  to  show  that  the 
officer  was  authorized  or  directed  by  his  co- 
defendants,  or  either  of  them,  to  levy  on  the 
particular  goods  In  question,  or  on  any  goods, 
except  such  as  belonged  to  B.  A.  Box,  or 
that  either  of  such  defendants  knew,  or  had 
reason  to  know,  that  the  goods  levied  upon 
belonged  to  any  other  person  than  E.  A.  Box, 
or  that  they,  or  either  of  them,  assumed  to 
direct  or  control  the  officer  In  making  the 
levy.  Their  receiving  the  proceeds  of  the 
sale  In  satisfaction  of  their  claims,  of  itself. 
Implied  no  consent  to  any  Irregularities  or 
proceedings  of  the  officer.  The  attaching 
creditors  were  not  liable  for  the  acts  of  the 
sheriff  unless  by  Interference  in  some  way 
they  made  themselves  liable,  and  It  was  In- 
cumbent upon  the  plaintiffs  to  establish  such 
liability  by  a  preponderance  of  the  evidence, 
because  the  defendants  are  presumed  to 
have  Intended  that  no  action  should  be  taken 
by  the  officer  not  authorized  by  the  terms  of 
the  writs.  Speaking  of  the  liability  of  de- 
fendants, In  an  action  for  trespass,  who  had 
given  an  Indemnity  bond  In  attachment  pro- 
ceedings to  an  officer  who  served  the  writ, 
the  supreme  court  of  the  United  States,  in 
Lovejoy  v.  MuiTay,  3  Wall.  1  (Mr.  Justice 
Miller  delivering  the  opinion),  says,  "That 
the  attaching  creditor  Is  not  answerable  for 
the  acts  of  the  officer  unless  he  in  some  man- 
ner Interferes  so  as  to  make  himself  liable 
must  be  conceded."  Preem.  Bx'ns,  i  273; 
Abbott  V.  Kimball,  19  Vt.  551;  Hyde  v.  Coop- 
er, 26  Vt.  552.  We  are  of  the  opinion  that 
the  nonsuit,  as  to  the  attaching  creditors, 
was  properly  granted.  The  fact  that  George 
Q.  Cannon  &  Sons  Company  filed  no  answer 
Is  immaterial,  because  the  plaintiffs  failed 
to  show  any  liability;  and  for  the  same  rea- 
son the  motion  to  enter  Judgment  by  default 


Digitized  by 


Google 


Utah.) 


MUNNS  v.  LOVELAND. 


745 


as  to  the  last-named  defendant  company  was 
properly  denied. 

The  next  question  which  we  will  consider 
]•  whether  the  court  erred  in  directing  the 
jniy  to  return  a  verdict  ot  no  cause  of  action 
■s  to  defendant  Loveland  at  the  close  of  the 
(testimony  in  the  case.  Counsel  for  the  ap- 
pellants Insists  that  the  mercliandlse  levied 
upon  under  the  several  writs  of  attachment 
and  sold  was  not  the  property  of  E.  A.  Box, 
the  defendant  In  the  attachment  proceedings, 
jut  that  it  had  been  conveyed  to  his  wife, 
Rosy  Box,  and  by  her  to  the  plaintiffs.  At 
the  trial,  to  support  this  contention  appel- 
^nts  introduced  in  svidence  a  bill  of  sale  of 
Che  goods  In  controversy  executed  on  the  27tb 
•Jay  of  Januaiy,  18U3,  and  a  deed  ot  assign- 
ment of  the  same  goods  made  by  E.  A.  Box 
and  Ills  wife,  Roxy  Box,  for  the  beneflt  of  his 
creditors,  bearing  date  May  12,  1893.  The 
bill  of  sale  was  never  recorded,  nor  were  any 
of  the  creditors  or  the  general  public  ever 
notified  of  its  existence;  nor  does  It  appear 
from  the  record  that  the  sheriff  or  any  of  the 
defendants  had  any  knowUdge  of  Its  ex- 
istence, or  of  any  claim  of  the  wife  to  the 
goods  which  It  purported  to  convey.  Nor 
does  the  evidence  establish  the  fact  that  there 
was  any  change  of  possession  of  the  goods. 
E.  A.  Box,  as  a  witness  for  the  appellants, 
himself  testified  that  before  the  sale  to  bis 
wife  be  conducted  the  business ;  that  be  col- 
lected and  paid  bills ;  that  be  made  deposits 
in  the  bank,  and  drew  checks  In  his  own 
name ;  that  his  wife  had  no  occupation,  prior 
to  the  time  of  the  bill  of  sale,  except  attending 
to  the  household  duties;  and  that  after  the 
3lll  was  made  he  thought  she  did  not  do  much 
else.  He  further  testified:  "At  the  time  I  made 
the  bill  of  sale  my  two  daughters  were  the  em- 
plcyfis  in  the  store.  They  were  the  employes 
after  that.  The  only  change  that  I  know  tliat 
was  made  about  the  store,  or  In  the  store,  after 
the  bill  of  sale,  was  that  I  was  not  around  there 
so  frequently  after  that.  If  that  would  be  con- 
sidered a  change."  Trieste  Box,  daughter  of  E. 
A.  Box,  and  one  of  the  appellants'  witnesses, 
testified  that  she  lived  at  home  and  worked  at 
the  store  Just  the  same  after  the  bill  of  sale 
as  before;  that  her  mother's  duties  were  not 
changed  after  the  bill  of  sale;  she  still  at- 
tended to  her  household  duties;  that  her 
father  was  the  only  one  who  did  the  buying 
for  the  store,  both  before  the  bill  of  sale  and 
after;  and  that  she  surrendered  the  posses- 
sion of  the  store  to  the  sheriff,  and  gave  hhn 
the  keys,  but  did  not  remember  what  she  said 
to  him.  Further  reference  to  the  evidence  Is 
not  necessary,  because  it  Is  apparent  from  a 
perusal  of  it  that  there  was  no  delivery  of 
the  goods,  or  any  change  of  possession,  imder 
the  bill  of  sale,  as  required  by  section  2837, 
Comp.  Laws  Utah  1888,  and  that,  therefore, 
the  pretended  sale  was  fraudulent  and  void 
as  to  creditors.  The  maker  himself  treated 
the  bill  as  of  no  effect  when  he  made  the  deed 
of  assignment  to  the  appellants,  for  In  that 
instrument  his  vendee  in  the  bill  of  sale  Joins 


him  simply  as  wife,  and  not  as  maker.  Coun- 
sel for  tlie  appellants,  however,  insists  that 
the  question  of  fraud  cannot  be  considered  in 
this  case,  in  reference  to  the  transfer  of  the 
property,  because  fraud  was  not  speciflcally 
alleged  in  the  answer.  This  question  was 
fully  considered  by  this  court  In  Jones  v.  Mc- 
Queen, 45  Pac.  20'2,— a  case  very  similar  to 
this  on  several  points;  and,  if  counsel  bad 
been  diligent  In  an  examination  of  that  case, 
much  useless  labor  might  have  been  averted 
In  the  briefs  in  this.  We  there  said:  "As  a 
general  rule,  where  a  party  to  an  action  re- 
lies upon  fraud  he  must  plead  it.  In  replevin, 
however,  the  law  seems  to  be  settled,  in  most 
Jurisdictions,  tliat  where  the  plaintiff  alleges 
ownership  generally,  and  right  of  possession, 
without  disclosing  origin  of  title,  or  stating 
facts  showing  It,  the  defendant  may  traverse 
the  allegations  of  the  complaint,  and,  under 
the  Issue  thus  formed,  may  prove  that  tlie 
plaintiff's  title  was  founded  in  fraud,  and  in- 
ti-oduee  any  evidence  which  tends  to  show 
that  the  plainUff  bad  neither  title  in  the 
property  nor  right  of  possession  thereof.  This 
rule  is  doubtless  based  on  the  fact  that  in 
replevin  the  plaintiff  is  not  bound  to  disclose 
any  source  of  title,  and  therefore  the  defend- 
ant Is  not  bound  to  anticipate  the  source  of 
title  under  which  the  plaintiff  may  claim." 

The  bill  of  sale  being  rcAd  as  to  credittvs, 
the  merchandise  was  subject  to  attachment  by 
them  as  the  property  of  B.  A.  Box  at  the 
time  when  the  levy  was  made  and  the  prop- 
erty taken  Into  possession  by  the  officer;  and 
it  is  apparent  from  the  evidence  that,  for  the 
purpose  of  the  attachment  proceedings,  at 
least,  the  goods  must  he  considered  as  hav- 
ing been  in  the  possession  of  £.  A.  Box,  and 
tliat  such  possession  was  surrendered  by  his 
daughter  to  the  officer,  while  acting  as  his 
agent,  at  the  time  of  the  levy.  It  is  evident, 
therefore,  that  the  defendant  Lovelaud  levied 
upon  and  sold  the  property  of  the  defendant 
in  the  attachment  proceedings,  as  authorized 
and  directed  In  the  several  writs,  and  not  that 
of  these  plaintiffs.  The  assignment  made 
after  the  levy  could  not  have  the  effect  of  de- 
vesting the  sheriff  of  his  possession  under  the 
writs,  and  did  not  affect  tlie  rights  of  the  at- 
taching creditors.  It  simply  served  to  show 
that  neither  the  husband  nor  the  wife  re- 
garded the  bill  of  sale  as  a  valid  transfer  of 
the  -  property.  The  sheriff,  having  attached 
and  sold  the  property  of  the  defendants  in  the 
attachment  proceedings,  and  not  Uiat  of  a 
stranger  to  them,  liad  the  right,  wlien  sued 
In  replevin,  to  Justify  under  the  writs;  and 
having  done  so,  as  is  apparent  from  the  rec- 
ord, the  court  was  Justified  in  directing  the 
Jury  to  return  a  verdict  of  no  cause  of  action. 
Where,  as  in  this  case,  property  is  found  In 
the  possession  of  the  defendants  In  attachment 
proceedings,  and  the  writ  under  which  the 
levy  was  made  and  the  ptopertj  seheed  was 
issued  by  a  court  or  olBcer  having  lawful  au- 
thority to  issue  It,  and  is  in  legal  form,  the 
officer  may  Justify  the  levy  by  producing  the 
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writ  This  court  w  held  lo  Jones  t.  Mc- 
Queen, supra. 

Counsel  for  the  appdiants  also  Insists  that 
the  pleadings  In  tbe  attachment  suits  were 
Insufficient,  and  the  proceedings  irregular. 
While  it  must  be  conceded  that  the  record,  in 
these  regards,  shows  a  degree  of  carelessness 
which  ought  not  to  be  encouraged,  still  we  are 
of  the  opinion  that  the  pleadings  and  proceed- 
ings were  sufficient  for  tbe  purposes  of  this 
■nit. 

The  record  in  the  case  reveals  many  objec- 
tions made  at  the  trial  of  this  cause  which  are 
so  frivolous  as  not  to  merit  our  notice.  Such 
objections  serve  to  confuse,  rather  than  aid 
In  the  trial  of  a  cause.  We  perceive  no  re- 
versible error.  The  judgment  is  affirmed,  and, 
as  there  were  such  omissions  and  Inaccura- 
cies in  appellants'  abstract  as  rendered  the 
filing  of  an  additional  abstract  necessary,  it 
is  ordered  that  the  costs  of  such  additional  ab- 
stract be  taxed  with  the  other  costs  against  the 
appellants. 

ZANB,  a  J.,  and  MINER,  J.,  concur. 


05  UUb,  449) 
JORDAN  V.  CITY  OP  MT.  PLEASANT. 
(Supreme  Court  of  Utah.     July  81,  1897.) 

1IU5ICIPAI.ITIBS  — Op^TRUOTIITO  WaTBR   COOHSB— 
LUBILITT— SOKrAOB   WATERS. 

1.  It  was  the  duty  of  the  dty  authorities  of 
Mt  Pleasant  to  bare  used  all  reasonable  means 
and  precautions  to  prevent  injurious  consequen- 
ces to  its  people  and  to  properly  from  floods  which 
they  sh(.nld  have  anticlpntcd,  but  in  doing  bo 
they  should  have  used  all  reasonable  means  and 
precautions  not  to  cause  the  destruction  of  or 
mjury  to  other  property. 

2.  Water  flowing  in  creeks  or  ditches  cannot 
be  regnrdud  and  treated  as  surface  water. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Seventh  district; 
J.  W.  N.  Whitecotton,  Judge. 

Action  by  J.  Jordan  against  the  city  of  Mt. 
Pleasant.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

Williams.  Van  Cott  &  Sutherland  and  A. 
G.  Sutherland,  for  appellant.  William  K. 
Reed  and  F.  Ericlcson,  for  respondent 

ZANE.  C.  J.  It  appears  from  tbe  findings 
of  tbe  lower  court  that  Pleasant  creek  Is  a 
natural  stream  of  water  having  its  source  in 
tbe  mountains,  and  running  westerly  through 
the  city  of  Mt.  Pleasant;  that  Its  width  varies 
from  8  to  12  feet:  that  Its  banks  are  per- 
pendicular on  either  side,  and  from  2  to  12 
feet  high:  that  it  held  all  its  waters  until  a 
flood  in  1803,  caused  by  a  heavy  storm,  called 
a  "cloud  burst";  that  in  ISiM  the  city  author- 
ities, at  a  point  3  or  4  miles  above  Mt.  Pleas- 
ant at  the  mouth  of  the  canyon  from  which 
the  creek  issues,  con;  ructed  barriers,  4  or  6 
feet  hi;h,  with  an  openlne  of  about  8  feet  for 
the  waters  of  the  creek  to  pass  through,  ex- 
tendlnc  back  on  either  side  to  ridges  begin- 


ning a  short  dlstanee  above,  and  extending 
down  fbe  stream  a  distance  of  2  miles,  from 
S  to  8  mda  apart;  that  npon  tbe  outside  of 
the  ridges,  which  average  In  height  from  tbe 
bottom  of  the  creek  about  12  feet  the  land 
Is  lower;  that  ditches  were  cut  through  these 
ridges,  just  above  the  barriers,  to  the  depth 
of  from  18  to  24  inches,  through  which  tbe 
waters  ooold  flow  before  running  over  the 
barriers;  tbat  on  May  29,  1896,  a  flood, 
caused  by  an  extraordinary  storm  called  a 
"cloud  burst"  carried  into  and  down  the 
creek  great  qnantitles  of  d6brls  consisting  of 
timber,  rocks,  and  mud,  choking  the  opening 
between  the  barriers.  A  portion  of  this  water 
and  debris  flowed  through  the  ditches  In  the 
ridges  on  either  side  of  the  creek,  and  over 
the  lands  of  the  plaintilT  and  his  assignors, 
greatly  injming  the  same  and  the  crops  there- 
on. It  appears  that  the  flood  of  1883  over- 
flowed the  banks  of  tbe  creek,  but  not  the 
ridges  on  either  side,  from  3  to  12  rods  apart; 
but  below  those  natural  elevations  the  water 
spread  over  a  considerable  area  of  land,  in- 
cluding residence  and  business  property,  car- 
rying mud  and  other  drift,  and  doing  serious 
damage.  To  prevent  or  alleviate  such  a  calam- 
ity from  a  like  occurrence,  the  city  authorities 
erected  the  barriers  and  made  the  ditches  com- 
plained of.  Overruling  necessity  may  be  relied 
upon  to  jtistify  the  destruction  of  or  Injury  to 
private  property  In  some  emergencies,  as  counsd 
contend.  In  the  face  of  pending  and  imminent 
danger  of  destruction  and  disaster  from  the 
spread  of  a  conflagration,  or  from  the  advance 
of  a  hostile  army,  the  ravages  of  an  infuriated 
mob,  or  the  approach  of  a  flood,  tbe  rights  to 
private  property  may  be  sacrificed  to  prevent 
overwhelming  calamity.  But  we  do  not  think 
the  erection  of  the  barriers  and  the  construc- 
tion of  the  ditches  two  years  before  the  flood. 
as  they  were  made,  can  be  so  justified.  It 
would  seem  that  the  opening  between  the  bar- 
riers could  have  been  made  wider,  and  below 
the  elevations  on  either  side  the  capacity  of 
the  creek  could  have  been  increased  or  a  ditch 
could  have  been  added,  or.  If  that  was  im- 
practicable, ditches  might  have  been  provided 
to  carry  the  water  flowing  over  the  elevations 
in  consequence  of  the  barriers.  The  city  au- 
thorities must  have  contemplated  the  over- 
flow to  some  extent  if  not  to  the  full  extent 
that  actually  occurred  in  consequence  of  tbe 
barriers,  from  the  fact  that  they  cut  the  later 
ditches  through  the  ridges.  Undoubtedly  the 
city  authorities  had  the  right,  and  it  was  their 
duty,  to  prevent  mjurlous  consequences  from 
floods,  which  they  should  have  anticipated,  by 
the  use  of  all  necessary  and  reasonable  means. 
But  It  was  also  their  duty  in  so  doing  to  use 
all  reasonable  means  and  precautions  not  to 
cause  the  destruction  of  or  injury  to  private 
property,  and,  if  necessary,  to  resort  to  right 
of  eminent  domain. 

(Counsel  contend  that  the  injury  to  plaintifr 
and  his  assignors  was  caused  by  surface  wa- 
ter. After  the  water  had  collected  in  the 
creek,  it  could  not  be  regarded  as  surface  wa- 
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ter.    The  Juri^oient  of  the  court  below  Is  af- 
firmed. 

BARTCH  and  MINER,  JJ.,  concur. 


(M  Utah  1) 

PRATT  V.  BOARD  OF  POLICE  AND  FIRE 

COM'RS. 

(Supreme  Court  of  Utah.     June  14,  1897.) 

Board  of  Foucb  and  Firi  Comuissioneks — Rb- 

MOVAL  OF  CaiBF  OF  Pol.lCB— MANDAMUS. 

1.  Plaintiff  wag  appointed  chief  of  police  De- 
cember 31,  1894,  pursuant  to  section  7  of  the 
act  approved  March  8,  1894  (Sess.  Laws  1894. 
p.  3.3),  which  provides  tliat  the  chief  of  police 
ghaU  be  aptiointed  by  the  board  of  comraissiouerg, 
and  retain  his  position  during  good  behavior,  ex- 
cept in  cases  otherwise  provided.  The  act  of 
1^4  was  repealed  bj  the  act  of  1806  (Sess.  Laws 
1890,  p.  219),  and  section  7  of  the  latter  act  pro- 
vides that  the  cbiof  of  police  shall  retain  his  po- 
sition "dnrhig  good  behavior  except  in  cases  here- 
in otherwise  provided,"  the  same  as  the  act  of 
1894.  Section  10  of  the  act  of  1896,  however, 
provides  as  follows:  "The  board  hereby  created 
shall  have  the  power  and  it  shall  be  their  duty 
at  any  time  for  good  cause,  or  when  the  good  of 
the  service  shall  be  subserved  thereby,  upon  the 
concurrence  of  three  members  thereof,  to  sus- 
pend without  pay  or  dismiss  the  chief  or  captain 
of  police."  On  December  1,  1896,  the  defend- 
ant board  dismissed  plaintiff  from  office  without 
preferring  or  filing  any  charges  against  him,  and 
without  givin|;  him  notice,  or  an  opportunity  to 
be  heard  in  his  defense.  Helil:  First.  That  tlie 
chief  of  police  holds  his  office  during  good  be- 
havior, which  means  for  life,  unless  it  be  other- 
wise provided  by  statute,  or  unless  be  becomes 
guilty  of  such  improper  conduct  as  will  justify  a 
removal.  Second.  That  the  power  of  removal 
is  vested  in  the  board  of  police  and  fire  commis- 
sioners, but  cannot  be  exercised  at  its  mere  discre- 
tiim  without  preferring  charges,  and  affording 
an  oppi^rtuuity  to  be  heard.  Third.  That  to 
hold  otherwise  would  be  to  convert  what,  under 
section  7  of  the  act  of  1896,  is  a  life  tenure,  in- 
to a  mere  tenure  at  will,  and  would  be  in  contra- 
vention of  sections  10,  11,  and  17  of  the  same 
act,  and  would  enable  the  board  to  render  sec- 
tion 11  an  absolute  nullity,  and  to  wholly  disre- 
gard section  17.  Fourth.  That,  the  board  having 
attempted  to  remove  the  officer  summarily,  at  its 
mere  Measure,  its  action  was  null  and  void,  and 
created  no  vacancy.  Fifth.  That  the  plaintiff 
was  entitled  to  be  recognized  by  the  board  as 
the  lawfnl  incumbent,  and  has  the  right  to  dis- 
cliarge  the  duties  and  receive  the  emoluments  of 
the  office  until  lawfully  removed,  or  until  in  some 
way  he  ceases  to  be  the  rightful  incumbent. 

2.  Where  a  person  has  been  in  the  actual  and 
lawful  possession  of  an  office,  received  and  en- 
joyed tne  emoluments  thereof,  is  entitled  to  the 
office  de  jure,  and  is  unlawfully  removed,  man- 
damus is  the  appropriate  remedy  to  restore  the 
de  jure  offloer  to  his  office,  and  it  is  not  necessa- 
ry to  leM^  to  quo  warranto,  even  though  the 
office  be  in  the  possession  of  another. 

(Syllabus  by  the  Court.) 

Appetd  from  district  court.  Salt  Lalce  coun- 
ty; A.  N.  Chen7,  Judge. 

Mandamus  proceeding  by  Arthur  Pratt 
agalnrt  the  board  of  police  and  flre  commls- 
aionffla.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

This  is  an  action  In  mandamus  to  compel  the 
respondents  to  reinstate  tne  appellant  to  the 
olSce  of  chief  of  police  of  Salt  lAke  City,  on 
the  gronnd  that  he  has  been  unlawfully  re- 


moved therefrom.  It  is  alleged  In  the  affidavit. 
In  substance,  that  on  December  31,  1894,  the 
appellant  was  appointed  to  the  position  of  chief 
of  police,  to  hold  the  same  during  good  behav- 
ior; that  he  at  once  qualified,  entered  upon 
the  duties  of  the  office,  and  continued  to  dis- 
charge the  same  without  Interruption  until, 
on  December  7,  1896,  the  defendant  board, 
three  members  concurring,  disml8.<*ed  him  from 
the  ofUce,  notified  him  to  surrender  control 
thereof,  and  excluded  him  from  the  manage- 
ment of  the  department;  that  at  no  time  were 
any  charges  preferred  or  filed  against  him,  nor 
any  notice  of  charges  given  him,  nor  any  op- 
portimlty  afforded  to  be  heard  in  his  defense; 
and  that,  after  being  notified  of  his  removal, 
he  protested  against  it  to  the  board,  but  that 
the  board  insisted  In  arbitrarily  dismissing  and 
excluding  him  from  the  office,  and  thereafter 
refuged  to  recognise  him  as  chief  of  police. 
The  defendant  board  filed  a  demurrer  and  an- 
swer. The  demurrer  was  overruled.  In  the 
answer,  after  making  various  denials,  tlit 
board  admitted  that  they  dismissed  the  relator 
from  olHce,  and  alleged  that  they  appointed 
mother  person  in  his  place,  who  had  since  dis- 
charged the  duties  of  the  office.  At  the  heai^ 
ing  the  court  refused  to  hear  or  consider  any 
evidence  under  the  answer,  and  found  that  the 
appellant  was  appointed  chief  of  police,  as  al- 
leged in  his  affidavit,  but  adjudged  that  be 
was  not  entitled  to  the  relief  sought,  and  that 
the  board  had  the  power  to  dismiss  him  with- 
out notice,  charges,  or  bearing. 

Williams,  Van  Cott  &  Sutherland,  for  appel- 
lant. Wm.  McKaj-^  and  D.  B.  Hempstead,  for 
respondent. 

BARTCH,  J.  (after  stating  the  facts).  The 
first  material  question  which  is  presented  for 
consideration  la  whether,  under  our  laws,  the 
board  of  police  and  fire  commissioners  have 
power  to  remoye  from  office  summarily,  wlHt- 
out  charges,  notice,  and  hearing,  the  chief  of 
police.  The  respondent  insists  that  under  the 
Laws  of  1896  he  may  be  removed  by  the  board 
either  for  cause,  after  a  trial  on  charges,  or  by 
three  concurring  members  thereof,  whenever,  in 
their  judgement,  the  good  of  the  serrice  will  be 
subserved  thereby.  The  appellant  was  appoint- 
ed pursuant  to  section  7  of  the  act  approved 
March  8,  1894  (Sess.  Laws  1894,  p.  SS),  which, 
among  other  things,  provides:  "The  chief  of 
police,  and  chief  engineer  of  the  police  and  fire 
departments  shall  be  appointed  by  the  board 
of  commissioners  hereby  created,  and  retain 
their  positions  daring  good  behavior,  except  in 
the  cases  herein  otherwise  provided."  Under 
this  provision  the  appellant  was  entitled  to 
hold  his  office  during  good  behavior,  which 
means  for  life,  except  in  cases  otherwise  pro- 
vided by  statute,  or  unless  he  becomes  gi^ty 
of  such  improper  conduct  as  will  justify  a  re- 
moval. That  act  was  repealed  by  the  act  ap- 
proved March  30,  1896  (Sess.  Laws  1896,  p. 
219),  and  therefore  the  action  of  the  board  In 
the  premises  must  be  considered  with  refo:- 
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ence  to  the  later  law,  which  was  la  force  at 
the  time  of  the  amotion.  The  several  provi- 
sions of  the  law  of  189G  material  in  this  case 
will  be  considered  in  the  order  in  which  they 
occur  In  the  act.  Section  1  (same  as  section  1 
of  the  act  of  1894)  provides  for  the  appoint- 
ment of  a  board  of  police  and  Are  commission- 
ers, consisting  of  four  memliers,  only  two  of 
whom  can  be  of  the  same  political  party.  The 
design  at  tlie  outset  seems  to  be  to  remove,  as 
nearly  as  may  be,  the  management  of  the  po- 
lice and  fire  departments  from  political  influ- 
ences. Section  7  reads:  "The  chief  and  cap- 
tain of  police  and  chief  engineer  and  asslst- 
ont  engineer  of  the  fire  departments  shall  l>e 
appointed  by  the  board  of  commissioners  here- 
by created,  and  shall  retain  their  positions 
during  good  behavior  except  in  cases  herein 
otherwise  provided."  It  will  be  noticed  tliat, 
so  far  as  tlie  appointing  power  and  tenure  of 
oflSce  are  concerned,  this  section  is  a  re-enact- 
ment of  the  provision  of  the  former  law,  «liove 
quoted.  Here,  as  there,  the  tenure  is  during 
good  behavior,  except  in  cases  where  It  Is  oth- 
erwise provided,  and  it  remains  to  be  seen,  by 
reference  to  other  provisions  of  the  act,  how 
such  tenure  may  be  affected.  Section  8  maizes 
it  the  duty  of  the  board  to  supervise  the  police 
and  fire  departments  In  accordance  with  law, 
and  to  see  that  the  officers  and  members  faith- 
fully discharge  their  duties.  As  may  be  ob- 
served, the  first  provision  of  the  law  respecting 
the  power  of  removal  Is  contained  in  section 
10,  which,  on  this  subject,  provides:  "the 
boaiA  hereby  created  shaU  have  the  power  and 
It  shall  be  their  duty  at  any  time  for  good 
cause  or  when  the  good  of  the  service  will  be 
subserved  thereby,  upon  the  concurrence  of 
three  members  thereof,  to  suspend  without  pay 
or  dismiss  the  chief  or  captain  of  police,  the 
chief  or  assistant  engineer,  or  any  subordinate 
oificer,  member  or  employ^  of  either  depart- 
ment" It  is  insisted  for  the  respondent  that 
under  the  clause,  "when  the  good  of  the  service 
wiU  be  subserved  thereby,"  the  board  have 
power  summarily  to  remove  any  of  the  officers 
referred  to  in  the  provision.  If  this  position 
be  sound,  then  Indeed  what,  imder  section  7, 
appears  to  be  intended  as  a  life  tenure,  be- 
comes merely  a  tenure  at  will,  for  In  such 
event  the  board,  at  its  mere  pleasure  or  ca- 
price, arbitrarily,  at  any  moment,  and  regard- 
less of  the  public  good,  may  remove  an  officer 
without  cause,  notice,  or  hearing,  by  simply 
stating  that  the  good  of  the  service  would  be 
subserved  thereby.  To  further  strengthen  the 
position  here  assumed,  it  Is  contended  that  the 
portion  of  section  10  above  quoted  was  intend- 
ed by  the  legislature  to  take  the  place  of  sec- 
tion 14  of  the  act  of  1894,  and  that  it  simply 
changed  the  number  of  members  of  the  board 
necessary  to  eftect  a  removal  from  four  to 
three.  Whether  or  not  section  14  of  that  act, 
when  considered  with  other  provisions  of  the 
.  same  act  respecting  the  power  of  amotion,  con- 
ferred such  arbitrary  power  as  Is  here  claimed, 
It  Is  not  necessary  for  us  to  decide,  but  It  Is 
Important  to  notice  that  the  portion  of  that  sec- 


tion which  provides:  "In  such  cases  the  re- 
moval shall  be  made  by  a  notice  to  the  officer, 
signed  by  all  the  members  of  the  board,  and  it 
shall  not  be  necessary  to  state  any  cause  for 
such  removal,"— has  not  been  re-euaeted  in  the 
h)w  of  1896.  If,  In  the  former  law,  that  provi- 
sion was  significant  In  confeiTing  such  power, 
then  the  omission  in  the  later  law  must  be 
equnlly  significant  as  showing  an  intention  to 
withhold  such  power.  Aside  from  these  con- 
siderations, however,  there  are  yet  other  pro- 
visions of  the  act  of  180C  which  must  be  con- 
sidered in  determining  the  soundness  of  the  po- 
sition of  the  respondent,  and  the  interpretation 
which  ought  to  be  given  to  the  part  of  section 
10  above  referred  to. 

Section  11  reads:  "Any  citizen  may  prefer 
and  file  with  the  board  a  complaint  and 
charges  against  the  chief  of  either  depart- 
ment, or  any  officer,  member  or  employe 
thereof;  immediately  upon  the  filing  of  such 
charges  or  of  clmrges  preferred  by  the  chief 
of  either  department,  the  board  shall  suspend 
such  officer  or  member  complained  of  if  he  be 
not  already  under  suspension  and  if  in  tbeir 
judgment  the  charges  warrant  suspension,  im- 
til  the  matter  can  be  heard  and  investigated. 
The  person  complained  of  shall  be  entitled  to 
ten  days'  notice  in  writing  of  the  time  and 
place  of  hearing  together  with  a  copy  of  the 
charges.  Upon  the  hearing  the  accused  shall 
be  tried  by  a  full  board,  If  he  so  desire,  and 
he  shall  be  entitled  to  be  heard  in  his  own  de-' 
fense,  bat  in  no  case  shall  counsel  be  heard 
either  for  or  against  him,  unless  a  majority  of 
the  board  shall  request  it;"  and  then  empow- 
ers the  board  to  adopt  rules  governing  the 
procedure  at  a  hearing,  to  summon  witnesses, 
and  compel  the  production  of  documentary  evi- 
dence. In  case  of  refusal  by  any  person  to 
obey  a  subpoena  or  to  testify  when  summoned, 
the  board  may  refer  the  matter  of  sucn  refus- 
al to  the  district  court.  This  section  provides 
a  complete  system  of  procedure  for  any  case 
where  charges  are  preferred  against  the  chief 
of  police,  or  any  of  the  officers  to  which  It  re- 
lates, by  a  citizen.  Section  14  confers  author- 
ity on  the  board  to  flU  by  appointment  any 
vacancy  in  the  (^ce  of  chief  or  captain  of 
police,  or  chief  or  assistant  engineer  of  the 
fire  department,  "during  good  l>ehavior,  sub- 
ject to  suspension  and  dismissal  as  herein  pro- 
vided." It  also  provides  expressly  tliat  all 
Eubordhiate  members  of  the  force  in  either  de- 
partment, at  the  time  when  the  act  takes  ef- 
fect, shall  hold  their  respective  positions  "at 
the  pleasure  of  the  respective  chiefs,  or  a  ma- 
jority of  the  board."  The  remaining  section 
of  the  act  of  188G  material  to  this  decision  Is 
the  seventeenth,  the  language  of  which  is  as 
follows:  "The  chief  and  captain  of  police  and 
the  chief  engineer  and  assistant  engineer  of 
the  fire  department,  each  and  all  of  them  shall 
be  subject  to  suspension  from  office  for  caose, 
by  vote  of  three  members  of  the  board,  at  any 
time.  Any  officer  so  suspended  shall  there- 
upon cease  to  exercise  the  functions  of  his  of- 
fice until  he  shall  be  reinstated.    lu  case  of 
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suspension,  the  board  shall  at  once  consider 
and  examine  the  charges  against  the  ottlcer 
suspended,  giving  him  an  opportunity  to  be 
heard  In  his  own  defense.  After  hearing  the 
matter,  the  board  shall  determine  whether  the 
charges  are  sustained.  If  the  charges  shall 
not  be  sustained  by  the  board,  the  ottlcer  shall 
be  Immediately  retastated.  If  the  board  shall 
determine  that  the  charges  are  sustained,  It 
shall  at  once  determine  whether  the  good  of 
the  service  requires  that  the  suspended  ottl- 
cer shall  be  removed  from  office  or  shall  be 
suspended  from  office  without  pay  for  a  fixed 
period  and  In  all  cases  a  vote  of  three  mem- 
bers of  the  board  shall  be  sufficient  to  deter- 
mine that  the  charges  are  sustained  and  to  fix 
the  punishment  by  removal  from  office  or  oth- 
erwise. The  board  shall  communicate  Its  de- 
cision to  the  officer  charged.  In  writing,  and 
their  decision  shall  be  final  and  conclusive  In 
all  cases."  Under  this  section  any  of  the 
officers  referred  to,  Including  the  chief  of  po- 
lice, Is  subject  to  suspension  for  cause  at  any 
time  by  a  vote  of  three  members  of  the  board, 
and,  upon  suspension,  the  officer  must  cease  to 
exercise  bis  official  functions,  and  the  board 
must  "at  once  consider  and  examine  the 
charges  against  the  officer  suspended,  giving 
him  an  opportunity  to  be  heard  In  his  own 
defense."  Thus  far  this  section  contains  pro- 
visions respecting  suspensions,  charges,  and 
hearings  similar  to  those  In  section  11,  and 
there  appears  to  be  no  reason  why  the  method 
of  procedure  authorized  In  that  section  should 
not  apply  with  equal  force  to  cases  Instituted 
under  this.  The  only  difference  seems  to  be 
that  under  the  former  section  the  suspension 
occurs  upon  the  filing  of  charges  by  a  citizen, 
while  under  the  latter  It  may  be  made  by  the 
board  of  Its  own  motion,  for  cause.  Then, 
after  charges  have  been  filed,  and  the  accused 
has  been  heard,  or  has  had  an  opportunity  to 
be  beard,  It  Is  made  the  duty  of  the  board,  un- 
der this  section,  to  determine  whether  the 
charges  are  sustained.  This  evidently  Implies 
an  examination  and  conslderatiMi  of  all  the 
evidence  adduced  at  the  hearing,  being  In  its 
nature  a  judicial  inquiry.  If  the  charges  be 
not  sustained,  the  officer  must  be  Immediately 
reinstated;  but,  if  they  are  sustained,  then  the 
further  duty  devolves  upon  the  board  to  de- 
termine whether  the  accusations  are  at  such 
a  character  that  "the  good  of  the  service  re- 
quires that  the  suspended  officer  shall  be  re- 
moved from  office,  or  shall  be  suspended  from 
office  without  pay  for  a  fixed  period."  In 
such  case  and  upon  such  procedure  their  ded- 
i$luu  Is  doubtless  "final  and  conclusive." 
Thus,  after  charges  have  been  preferred,  the 
officer  given  an  opportunity  to  be  heard  In 
his  defense,  or  In  explanation  of  whatever 
may  have  been  suggested  as  a  cause  of  re- 
moval, the  case  tried  and  determined,  and  the 
charges  sustained,  the  board  of  commission- 
ers have  power  to  remove  the  accused  abso- 
lutely from  office,  if  the  good  of  the  service  re- 
quires it;  and  such,  we  think,  was  the  Intent 
of  tlic  legislature  In  its  use  of  the  clause. 


"when  the  good  of  the  service  will  be  sub- 
sc^^•ed  thereby,"  in  section  10.  Hence,  un- 
der the  provision  hereinbefore  quoted  from 
section  10,  the  IxMird  have  power  to  dismiss 
an  officer  from  service  only  after  charges 
have  been  filed,  and  an  opportunity  given  the 
accused  to  be  heard. 

Upon  examination  it  will  be  observed  that 
this  Interpretation  will  give  ^ect  not  only  to 
all  the  sections  of  the  act  of  1896,  hereinbe- 
fore quoted  and  referred  to,  respecting  the 
tenure  of  office,  but  also  to  all  the  provisions 
of  sections  10,  11,  and  17  respecting  the  power 
of  removal,  which  la  in  harmony  with  the 
well-known  principle  of  construction  that  In 
the  interpretation  of  a  statute  every  part  there- 
of should  be  given  effect,  if  possible.  Under 
the  interpretation  thus  Indicated,  effect  can  be 
given  to  all  the  provisions  of  the  several  sec- 
tions mentioned,  agreeably  to  the  legislative 
Intent  apparent  from  the  context  of  the  stat- 
ute. The  construction  of  the  law  contended 
for  by  counsel  for  the  respondent  would  clothe 
the  board  with  power  which  would  enable  It 
to  render  section  11  an  absolute  nullity,  be- 
cause in  every  Instance  of  the  filing  of  char- 
ges against  an  officer  by  a  citizen  the  board 
could  prevent  a  hearing,  as  therein  provided, 
by  dismissing  the  accused  from  office,  under 
section  10,  on  the  ground  that  the  good  of  the 
service  would  be  subserved  thereby,  while  in 
reality  and  in  truth  the  good  of  the  service 
and  the  public  weal  might  be  greatly  injured 
thereby.  So,  likewise,  such  construction  would 
empower  the  board  to  wholly  disregard  section 
17.  It  is  needless  to  say  that  the  legislature 
intended  no  such  results.  That  any  man 
should  be  condemned  unheard  is  contrary  to 
every  principle  of  natural  justice,  and  courts 
are  not  inclined  to  countenance  such  arbitrary 
power,  unless  under  the  mandate  of  positive 
law;  nor  will  they  aid  it  by  Judicial  interpre- 
tation. From  an  examination  of  the  several 
provisions  of  the  act  respecting  the  chiefs  of 
tlie  departments,  it  seems  clear  that  the  inten- 
tion of  the  legislature  was  to  confer  perma- 
nency upon  those  positions,  secure  experience, 
and  remove  the  lncuml>ents,  so  far  as  possible, 
from  political  and  other  Improper  Influences 
in  the  management  of  the  affairs  of  the  de- 
partments, by  fixhig  no  limit  to  the  tenure  of 
office  except  good  behavior.  The  design  was, 
doubtless,  to  secure  greater  independence  on 
the  part  of  the  officers,  so  as  to  procure  better 
and  more  efficient  service,  and  thereby  pro- 
mote the  public  good.  We  perceive  no  inten- 
tion to  invest  the  board  of  commissioners  with 
a  power  so  arbitrary  as  that  contended  for, 
wlilch  would  enable  It  to  remove  summarily 
the  heads  of  the  police  and  fire  departments  at 
Its  mere  will,  and  regardless  of  the  experience 
and  proficiency  of  the  officer  or  of  the  rights 
and  safety  of  the  people.  No  such  power  can 
be  exercised  under  the  law.  The  teniire  of  of- 
fice is  fixed  during  g;ood  behavior,  and  the 
officer  de  jure  is  entitled  to  hold  it  during  life, 
unless  the  legislature  otherwise  directs,  or  by 
his  own  acts  and  conduct  he  forfeits  his  right 
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to  It;  but  such  forfeiture  cannot  be  declared 
without  accusations  baring  been  preferred, 
and  an  opportunity  given  to  be  heard  in  de- 
fense or  explanation  of  the  matters  suggested 
as  the  cause  of  dismissal.  It  may  be  that  In 
tiie  case  at  bar  the  iwwer  of  removal  was  ex- 
ercised under  an  apprehension  that  such  action 
was  demanded  In  the  Interests  of  the  public 
service,  but  this,  if  true,  cannot  be  considered 
by  us.  The  views  herehi  are  in  accord  with 
those  expressed  In  the  case  of  People  v.  McAl- 
lister, 10  Utah,  357,  37  Pac.  578.  There,  as 
here,  the  question  was  as  to  the  existence  of 
the  power  to  remove  summarily  a  municipal 
officer.  For  a  review  of  the  authorities  and 
further  discussion  of  the  subject,  we  refer  to 
that  case.  As  the  authorities  were  there  ex- 
amined with  considerable  care,  we  do  not 
deem  it  Important  to  review  them  here.  Moat 
of  the  cases  cited  by  the  respondent  were  de- 
cided under  statutes  different  from  the  act 
herein  considered,  and  while  some  courts  seem 
to  have  given  countenance  to  the  views  urged 
by  counsel  for  the  respondent,  the  great  weight 
of  authority  la  otherwise.  In  addition  to  the 
cases  cited  In  People  v.  McAllister,  supra,  we 
here  call  attention  to  the  following:  Mechem, 
Pub.  Off.  a  454,  455;  High,  Extr.  Rem.  §§  C8, 
C9;  State  v.  Hewitt,  3  S.  D.  187,  52  N.  W.  875; 
Attorney  General  v.  Jochim,  90  Mich.  358,  58 
N.  W.  611;  Field  v.  Com.,  32  Pa.  St.  478; 
Ham  V.  Board,  142  Mass.  00,  7  N.  E.  540; 
Pehrson  v.  aty  Council  (Utah)  46  Pac.  657; 
Hallgren  v.  Campbell,  82  Mich.  255,  46  N.  W. 
381;  State  v.  City  of  St.  Louis,  90  Mo.  19,  1 
S.  W.  757.  The  respondent  board  having  at- 
tempted to  remove  the  appellant  summarily 
without  filing  charges  and  giving  him  an  op- 
portunity to  be  beard,  its  action  was  null  and 
void,  and  created  no  vacancy.  The  appellant 
was,  therefore,  entitled  to  be  recognized  by  the 
board  as  the  lawful  incumbent,  and  had  the 
right  to  discharge  the  duties  and  receive  the 
emoluments  of  the  office  until  lawfully  remov- 
ed, or  until  in  some  legal  way  he  ceased  to  be 
the  rightful  incumbent 

It  is  also  insisted  for  respondent  that  the  ap- 
pellant has  mistaken  his  remedy,  and  that 
mandamus  will  not  lie  to  restore  him  to  office, 
because,  since  his  removal,  another  person  has 
had  charge  thereof.  Mandamus  is  an  extraor- 
dinary remedy,  and  the  law  is  well  settled  that 
It  will  not  lie  to  try  a  disputed  title  to  an  of- 
fice, or  to  compel  the  admission  of  a  claimant 
to  an  office  the  title  to  which  Is  in  dispute, 
and  of  which  he  has  never  discharged  the  du- 
ties or  had  the  possession.  Where  a  person, 
however,  has  been  In  the  actual  and  lawful 
possession  of  an  office,  received  and  enjoyed 
the  emoluments  thereof,  is  entitled  to  the  of- 
fice de  jure,  and  was  unlawfully  removed 
therefrom,  a  different  rule  appears  to  prevail. 
In  such  case  mandamus  Is  on  appropriate  rem- 
edy to  restore  the  de  Jure  officer  to  his  office, 
and  it  is  not  necessary  to  resort  to  quo  war- 
ranto, even  tliough  the  office  be  in  the  posses- 
sion of  another.  Spelling,  in  his  work  on  Ex- 
traordinary Relief  (section  1576),  states  the 


law  as  follows:  "Mandamus  Is  the  proper 
remedy  to  restore  one  to  the  full  enjoyment  of 
an  office  or  position  of  trust  and  emolument  of 
a  public  nature  from  wlilch  he  has  been  wrong- 
fully removed,  or  which  Is  wrongfully  with- 
held. There  is  an  Important  distiactlon  to  be 
taken  between  cases  where  mandamus  is 
sought  to  Induct  a  claimant  Into  an  office  al- 
ready filled  and  those  where  one  actually  in 
office  has  been  removed  or  deprived  of  his 
rights  and  privileges  therein.  In  the  former 
cases,  as  has  been  shown,  the  incumbency  of 
another  under  such  color  of  right  as  constitutes 
him  an  officer  de  facto  rather  than  a  mere  in- 
truder will  be  a  complete  answer  to  the  petition; 
but,  where  one  has  been  wrongfully  deprived 
of  an  office  by  the  illegal  appointment  of  an- 
other, mandamus  will  issue  to  effect  his  res- 
toration, even  though  such  appointee  be  in  pos- 
session de  facto.  It  Is  essential,  however,  to 
entitle  a  relator  who  has  been  removed  to  man- 
damus for  his  restoration,  that  be  be  clearly 
entitled  de  jure  to  the  office  from  which  he 
has  been  removed.  It  is  not  sufficient  that  he 
show  himself  to  be  an  officer  de  facto,  but  he 
must  also  show  a  clear  legal  right,  and  his 
failure  to  do  so  will  warrant  a  refusal  of  the 
peremptory  writ.  High,  Extr.  Rem.  S  67; 
Lewis  V.  Whittle,  77  Va.  415;  Eastman  v. 
Householder,  54  Kan.  63,  37  Pac.  989;  Ex 
parte  Lusk,  82  Ala.  519,  2  South.  140;  Metsker 
V  Neally  (Kan.  Sup.)  21  Pac.  206;  State  v. 
Hewitt,  supra;  Ham  v.  Board,  supra.  In  the 
case  at  bar  It  clearly  appears  from  the  record 
that  appellant  was  lawfully  appointed  to  the 
office  of  chief  of  police  of  Salt  Lake  (Jlty; 
that  be  was  In  the  active  possession,  dis- 
charged the  duties,  and  received  and  enjoyed 
the  emoluments  thereof  until  he  was  removed; 
and  that  he  is  entitled  to  the  office  de  Jure. 
Therefore  mandamus  is  a  proper  remedy,  and 
the  court  erred  in  refusing  the  relief.  The 
cause  Is  reversed  and  remanded,  with  direc- 
tions to  grant  the  writ. 

ZANE,  C.  J.,  and  MINER,  J.,  concur. 


(«  Kan.App.  ttl) 
METZLER  V.  WBNZEL  et  al. 

(Court  of  Appenlf  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  31,  1897.) 

Appbal— Rbtibw—  Qubstion  of  Fact— Prbpara- 
Tios  or  Opisiox. 

1.  Where  the  only  question  presented  to  this 
court  for  review  is  a  qtietition  of  fact,  and  there 
is  sufBrfent  evidence  to  support  the  findings  of 
the  trial  court,  the  judgment  will  not  be  dis- 
turbed. 

2.  An  opinion  will  not  be  prepared  and  filed 
in  a  cauap  where  the  court  of  appeals  deems 
it  unnecessary  to  do  so. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Cherokee  coun- 
ty;   J.  D.  McCue,  Judge. 

.Action  by  C.  G.  Metzler  against  C.  C.  Wen- 
zel  and  others.  Judgment  for  plaintiff 
against  defendant  Wenzel,  btt  in  favor  of 
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the  other  defendants,   and  plaintiff  brings 
error.    Affirmed. 

W.  B.  Ck>wle7,  0.  J>.  Ashley,  and  E.  M. 
Tracewell,  for  plaintiff  In  error.  W.  F.  Sapp 
and  W.  B.  Ulasse,  tor  defendants  In  error. 

PER  CURIAM.  The  defendant  C.  C. 
Wenzel  on  the  12th  day  of  July,  1886,  en- 
tered Into  a  written  contract  with  the  board 
of  county  commissioners  of  Cherokee  coun- 
ty, Kan.,  to  furnish  all  material  and  labor, 
and  build,  erect,  complete,  and  finish  a  court 
house  for  said  county,  and  that  he  was  to 
receive  for  the  building,  when  completed, 
the  sum  of  $28,633.  On  or  about  the  time 
the  original  contract  was  entered  into  by 
Wenzel  and  the  board  of  county  commiHSIon- 
ers,  the  defendant  In  error  Wenzel  entered 
into  a  verbal  contract  with  C.  G.  Metzler, 
plaintiff  in  error,  by  the  terms  of  which 
plaintiff  In  error  was  to  furnish  said  Wenzel 
the  brick  to  be  used  In  the  erection  and 
construction  of  the  court  house.  There  is 
due  to  plaintiff  in  error  from  the  defendant 
Wenzel  on  said  contract  the  sum  of  $1,- 
190.40.  The  plaintiff  in  error,  with  other  lien 
holders,  filed  their  liens  for  material  fur- 
nished and  labor  performed.  This  action 
was  commenced  to  recover  the  amount  due, 
and  enforce  the  lien.  The  case  was  tried 
to  the  court  upon  an  agreed  statement  of 
facts.  The  court  found  for  defendant  the 
board  of  county  commissioners  of  Cherokee 
county,  Kan.,  and  "that  there  is  no  lien  upon 
its  property  as  claimed."  Judgment  was 
rendered  in  favor  of  plaintiff  in  error  and 
against  defendant  In  error  C.  C.  Wenzel  for 
the  sum  of  $1,190.40. 

The  principal  and  primary  question  to  be 
passed  upon  by  this  court,  as  suggested  by 
plaintiff  in  error,  is  this:  When  was  the 
building  completed?  — a  question  of  fact. 
"Under  the  recent  act  of  the  Icgi-slature,  a 
full  ophilon  and  syllabus  are  not  required  In 
ever}'  case,  and  are  only  required  to  be  pre- 
pared and  published  where  the  decisions  will 
add  something  to  the  Jurisprudence  of  the 
state,  and  are  deemed  to  be  of  sufiicient 
value  for  publication.  Laws  1895,  c.  96,  i 
16.  The  Judgment  of  the  district  court  will 
be  affirmed."  Anderson  v.  Insurance  Co., 
55  Kan.  81,  39  Pac.  1038.  There  was  suffi- 
cient evidence  to  sustain  the  findings  of  the 
court.  The  Judgment  of  the  district  court 
will  be  affirmed.    All  the  Judges  concurring. 


(«  Kan.App.  ni) 

WOODSON  NAT.  BANK  T.  MOORE  et  a1. 

(Conrt  of  Appeals  of  Knnmii.  Sontborn  Depart- 
ment, E.  D.    Jul.T  31,  1897.) 

Appeal— EsviBW—QfESTios  or  Fact. 

Where  a  question  of  &ct  is  presented  to  this 
court  for  review,  and  there  is  sulileieiit  evidence 
to  sustain  the  judgment  of  the  trial  court,  the 
case  will  tie  afflrmed. 

(Syllabus  by  the  Court) 


Error  from  district  coprt,  Woodson  cotmty; 
L.  Stilwell,  Judge. 

Action  by  the  Neosho  Falls  Bnllding,  loan 
&  Savings  Association  against  A.  P.  Maglnnis, 
the  Woodson  National  Bank,  and  others. 
Judgment  for  plaintiff,  and  the  Woodson  Na- 
tional Bank  bring;s  error.    Affirmed. 

W.  B.  Hogueland,  for  pbiintiff  in  error.  J. 
H.  Stlcher,  for  defendants  in  error. 

SCHOONOVBR,  J.  The  Neosho  Falls  Build- 
ing, lioan  &  Savings  Association  commenced 
an  action  in  the  district  court  of  Woodson 
county  against  A.  P.  Maglnnis,  Alice  Magln- 
nis, the  AVoodson  National  Bank,  Haughawout 
&  Goodrich,  P.  M.  Moore,  and  W.  C.  Thrasher 
to  foreclose  a  mortgage  given  by  Maglnnis  and 
wife  on  certain  real  estate.  All  other  de^ 
fendants  were  made  parties  because  they  held 
judgment  liens  on  the  mortgaged  property. 
The  Woodson  National  Bank  and  Haughawout 
&  Goodrich  answered,  and  had  the  priority  of 
their  Judgment  liens  established.  P.  M.  Moore 
and  W.  C.  Thrasher,  defendants,  also  held  a 
Judgment  against  Maglnnis.  They  did  not  an- 
swer in  the  action,  but  had  an  execution  is- 
sued, and  sold  the  property  on  their  Judg- 
ment. P.  M.  Moore  purchased  the  property, 
which  was  sold  on  his  and  Thrasher's  Judg- 
ment, but  the  sale  was  afterwards  set  aside. 
The  Neosho  Falls  Building,  Loan  &  Savings 
Association  obtained  a  Judgment  for  $403.50 
and  decree  of  foreclosure.  An  order  of  sale 
was  issued  on  this  judgment,  and  the  land  sold 
to  P.  M.  Moore  for  $500.  Plaintiff  in  error 
contends  that  during  the  pendency  of  this  ac- 
tion P.  M.  Moore  purchased  the  Judgment 
from  the  Neosho  Falls  Building,  Loan  &  Sav- 
ings Association,  and  paid  the  plaintiff  $180 
to  apply  on  the  same,  the  balance  to  be  paid 
on  or  before  the  expiration  of  the  June  term, 
1892,  of  the  district  cotirt,  and.  If  the  same 
was  not  paid  by  that  time,  P.  M.  Moore  would 
forfeit  the  $180  to  the  plaintiff;  that  plaintiff 
was  to  take  an  order  foreclosing  said  mort- 
gage against  P.  M.  Moore  and  W,  C.  Thrasher. 
The  defendant  P.  M.  Moore  contends  that  he 
held  a  Judgment  against  the  property  fore- 
closed; that  he  fully  Intended  and  arranged 
to  buy  from  plaintiff  the  Judgment  which  it 
held,  and  take  from  it  an  assignment  of  the 
same;  that  $180  was  paid,  and,  when  the 
balance  of  said  Judgment  was  paid,  an  assign- 
ment thereof  was  to  be  made  to  him.  P.  M. 
Moore,  defendant  in  error,  further  contends 
tliat  his  lien  was  Junior  to  plaintiff's;  that  he 
caused  an  execution  to  issue,  and  the  real  es- 
tate to  be  levied  upon  and  sold  to  satisfy  his 
Judgment;  that  he  expected  to  have  this  sale 
confirmed  at  the  June  term  of  the  district  court 
In  189*2;  that  he  agreed  to  pay  the  balance 
only  In  the  event  of  said  confirmation;  tliat 
the  $180  was  not  to  be  forfeited,  nor  was  it  a 
payment  on  plalntlCTs  judgment,  but  paid  only 
so  far  as  it  would  operate  by  way  of  assign- 
ment on  plaintiff's  Judgment  to  him;  that  the 
sale  of  ills  Judgment  was  not  confirmed;  that 
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afterwards  the  Neosho  Falls  Building,  Loan 
&  Savings  Association  caused  the  land  to  be 
sold  on  its  Judgment;  that  P.  M.  Moore,  de- 
fendant, purchased  the  same  at  sherlU's  sale 
for  the  sum  of  $500.  He  paid  the  sheriff  $320 
in  rash,  and  gave  him  the  receipt  for  the  $180 
paid  the  Neosho  Falls  Building,  Loan  &  Sav- 
ings Association,  plaintiff,  for  the  assignment 
of  its  judgment  The  district  court  refused 
to  confirm  this  sale  for  the  reason  tliat  the 
sheriff's  return  did  not  show  a  payment  of 
$500  cash,  the  purchase  price.  The  sheriff 
was  permitted  to  amend  liis  return  showing  a 
payment  of  $500  cash  as  the  purchase  price 
and  the  amount  bid  by  P.  M.  Moore  at  the 
sale.  The  sale  was  thereupon  confirmed  by 
the  coiurt  In  order  that  the  sheriff  might 
amend  his  return,  and  the  sale  be  confirmed. 
It  was  necessary  to  raise  $180  in  cash.  It 
was  agreed  between  P.  M.  Moore  and  the  Neo- 
sho Falls  Building,  Loan  &  Savings  Associa- 
tion that  P.  M.  Moore  should  advance  and  fur- 
nish the  $180  in  addition  to  the  $320  in  the 
hands  of  the  sheriff,  instead  of  the  receipt  for 
the  $180  held  by  the  sheriff.  Moore  was  to 
talce  up  the  receipt,  and  the  Neosho  Falls 
Building,  Loan  &  Savings  Association  was  to 
refund  to  him  the  $180  for  which  the  receipt 
was  given,  which  was  accordingly  done.  The 
Woodson  National  Banlc  moved  for  a  distribu- 
tion of  the  money,  claiming  that  the  $180  paid 
by  Moore  should  be  deducted  from  plaintiff's 
Judgment;  that  on  the  distribution  of  the  $500 
received  from  the  sale  of  the  land  the  plaintiff 
should  receive  $403.50,  the  amount  of  its  Judg- 
ment, less  the  $180  paid  by  Moore.  The  mo- 
tion was  overruled  by  the  court,  and  plaintiff 
brings  the  case  here  for  review.  The  ques- 
tions presented  for  review  are  questions  of 
fact.  We  have  examined  the  record,  and  find 
the  evidence  sufficient  to  sustain  the  Judg- 
ment of  the  court.  The  ease  will  be  affirmed. 
All  the  Judges  concurring. 


(S  Kan.App.  814) 

ST.  LOUIS  &  S.  F.  RY.  CO.  T.  BLAKELY. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, W.  D.    July  29,  1897.) 
Appeal — Dismissal — Certipicatb  to  Case  Mass — 
New  Tkial — Uakmless  Ekkor — Fikbs  Set 
BY  Locomotive — Evidesce. 

1.  A  case  will  not  be  dismissed  from  this  court 
be<'auste  of  an  immaterial  clerical  error  in  the 
cerlifiente  of  the  judge  to  the  case  made. 

2.  The  motion  for  a  new  trial  in  this  case  was 
filed  in  time. 

3.  Where  the  court  permits  the  introduction  of 
incompetent  testimony,  and  then  instructs  the 
jury  that  they  must  not  consider  it,  and  where 
there  is  an  abundance  of  nncMitradicted  and 
competent  evidence  to  prove  the  fact  which  such 
incompetent  evidence  tends  to  establish,  held,  no 
reversible  error  was  committed. 

4.  If  a  railway  company  shows  by  undisputed 
evidence  that  it  has  taken  every  possible  precau- 
tion to  prevent  the  escape  of  fire  from  its  en- 
gine, and  the  jury  know  of  nothing  left  undone 
by  said  company  which  would  have  prevented 
the  fire,  the  jury  should  find  for  the  company  on 
the  question  of  negligence, 

(Syllabus  by  the  Court.) 


Error  from  district  court,  Rice  county;  T. 
H.  Bailey,  Judge. 

Action  by  E.  F.  Blakely  against  the  St. 
Louis  &  San  Francisco  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Reversed. 

J.  Willis  Gleed,  for  plaintiff  in  error.  G.  F. 
Foley,  for  defendant  In  error. 

DBNNISON,  P.  J.  We  are  asked  to  dis- 
miss this  petition  in  error  for  the  following 
reasons,  to  wit:  First.  The  certificate  of  the 
Judge  contains  a  recital  that  the  case  is  "E.  P. 
Bhikely  vs.  The  A.,  T.  &  S.  F.  R.  R.  Co." 
Second.  The  record  fails  to  show  that  the  mo- 
tion for  a  new  trial  was  filed  in  time. 

Prom  an  examination  of  the  certificate  of 
the  Judge  and  the  page  of  the  record  contain- 
ing it.  It  Is  clear  that  the  use  of  the  words 
"A..  T.  &  S.  F.  R.  R.  Co.,"  Instead  of  "St 
Louis  &  San  Francisco  Ry.  Co.,"  was  a  cler- 
ical error.  Not  only  this,  but  the  uncontra- 
dicted affidavit  of  J.  W.  Brinkerhoff  filed  here- 
in shows  conclusively  that  such  is  the  case. 

The  record  shows  that  the  Jury  returned  a 
verdict  on  January  14,  1891,  and  following 
the  statement  of  It  In  the  Journal  entry,  prop- 
erly connected  by  the  words  "thereupon"  and 
"whereupon,"  It  is  recited:  "Whereupon  the 
defendant  duly  filed  his  motion  for  Jud;;ment 
in  his  favor  upon  the  special  findings  of  the 
Jury  in  the  cause,  and  the  defendant  like- 
wise filed  his  motion  for  a  new  trial  upon  the 
grounds  In  said  motion  more  particularly  set 
forth."  The  record,  in  effect  says:  "Wliere- 
upon  the  defendant  duly  filed  his  motion  for 
a  new  trial."  When  this  language  occurs  Im- 
mediately following  the  record  of  the  rendi- 
tion of  the  verdict  we  must  hold  that  the  mo- 
tion was  filed  In  time,  and  at  the  term,  In 
fact,  upon  the  day  the  verdict  was  rendered. 

We  will  consider  the  case  upon  Its  merits. 
This  action  was  brought  by  Blakely  against 
the  railway  company  to  recover  the  damages 
sustained  by  him  in  the  loss  of  about  100  tons 
of  hay,  by  burning.  The  petition  alleges  that 
the  flre  was  caused  by  the  operation  of  the 
company's  railroad,  as  the  result  of  the  negli- 
gent and  unskillful  management  of  one  of  Its 
engines  and  a  train  of  cars.  The  evidence  In 
the  case  Is  entirely  free  from  contradictions, 
and  fairly  tends  to  prove  the  state  of  facts 
shown  by  the  answers  of  the  Jury  to  the  spe- 
cial questions.  The  questions  and  answers 
are  as  follows:  "(1)  Was  not  the  engine  from 
which  the  plaintiff  claims  the  flre  which  burn- 
ed his  hay  escaped,  one  of  the  most-improved 
invention  and  construction,  so  far  as  the  ap- 
pliances preventing  the  escape  of  flre  were 
concerned?  A.  According  to  evidence,  yes. 
•  •  •  (3)  Had  not  the  engine  which  it  Is 
claimed  set  the  flre  which  burned  the  plain- 
tiff's hay  been  taken  from  the  shops  after  hav- 
ing been  thoroughly  repaired,  with  a  new 
smokestack  and  the  latest  appliances  for  the 
prevention  of  the  escape  of  flre  added  to  said 
engine,  within  two  months  from  the  time  It 
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is  claimed  that  the  Are  was  set  oat?  A.  Ac- 
cording to  evidence,  yes.  (4)  Was  not  the  en- 
gineer who  was  operating  said  engine  at  the 
time  it  Is  claimed  the  fire  was  set  out  by  said 
engine  an  experienced,  competent,  skillful,  and 
careful  engineer?  A.  According  to  the  evi- 
dence, he  was  experienced.  *  •  •  (6)  If  yon 
answer  that  the  Are  came  from  the  engine, 
state  how  the  engineer  so  mismanaged  his  en- 
gine as  to  set  out  the  fire.  A.  No  evidence 
showing  how.  (7)  In  what  does  the  negli- 
gence of  the  railroad  company  In  permitting 
the  fire  to  escape  from  its  engine  consist?  A. 
No  evidence  showing.  •  •  •  (9)  Before  the 
hay  in  question  bad  been  bnmed,  had  not  the 
growing  grass  on  the  right  of  way  of  the  rail- 
road company  adjacent  to  the  plalntlflTs  loud, 
on  which  his  bay  was,  been  bnmed  off  by  the 
railroad  company?  A.  Yes.  (9^  Before  the 
hay  was  burned,  had  not  the  sectionmen  in  the 
employ  of  the  defendant  railroad  extended  the 
fire  guard  beyond  the  right  of  way,  and  upon 
the  plaintlfTs  land,  a  distance  of  sevraity-five 
or  eighty  feet,  malting  a  Are  guard  of  125  or 
130  feet  between  the  track  and  the  hay  which 
was  burned?  A.  Yes.  (10)  What,  if  any,  pos- 
sible precaution  could  the  railroad  company 
take  that  was  not  taken  to  prevent  the  fire 
which  It  is  claimed  burned  the  plaintiff's  hay? 
A.  Not  known.  (11)  Was  not  an  unusually 
strong  wind  blowing  at  the  time  it  is  claimed 
the  fire  was  set  out?  A.  Yes.  (12)  At  what 
rate  of  speed  was  the  engine  going  when  It  is 
claimed  Are  escaped  from  it,  and  set  fire  to  the 
plaintiff's  hay?  A.  Ten  or  thirteen  miles  per 
hour.  (13)  Was  not  the  engine  being  operated 
In  the  usual  and  ordinary  manner,  and  by  a 
competent  englnew,  at  the  time  it  Is  claimed 
fire  escaped  from  the  engine?  A.  Evidence  that 
he  was  experienced,  but  none  as  to  competen- 
cy. (14)  Was  there  any  other  way,  under  the 
testlm<my.  In  which  the  Are  could  escape  from 
the  train  than  from  the  smokestack?   A.  No. 

*  •  •  (16)  Were  not  the  spark-arresting  ap- 
pliances of  the  engine  which  it  Is  claimed  set 
out  the  Are  examined  a  day  or  two  after  the 
fire  was,  and  found  to  be  in  perfect  condition? 
A.  Yes.  »  *  »  (18)  Is  there  any  incompe- 
tence or  carelessness  shown  on  the  part  of  the 
engineer  or  any  other  employ^  of  the  train 
the  engine  of  which  it  is  claimed  set  out  the 
Are?  A.  Engineer  experienced,  but  no  evi- 
dence of  competency.  •  •  •  (20)  Has  any 
defect  been  shown  to  exist  In  the  engine 
which  it  Is  claimed  set  out  the  Are,  so  far  as 
Its  spark-arresting  appliances  were  ccmcemed, 
or  In  any  other  respect?  A.  No.  •  •  •  (22) 
Has  any  negligence  been  shown  on  the  part 
of  the  engineer  or  other  employ^  of  the  train, 
the  engine  of  which  it  is  claimed  set  out  the 
Are  that  burned  plaintiff's  bay?  A.  No  proof 
from    any    other    employ^    except    engineer 

•  •  •  (24)  How  far  from  the  track  was  the 
stack  which  first  caught  Are?  A.  Two  hun- 
dred and  ten  feet.  (25)  Had  not  the  railroad 
comiiauy  shown  that  its  engine  was  perfect, 
and  had  the  most  approved  appliances  for  the 
prevention  of  the  escajie  of  Are,  and  that  no 
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employs  of  said  train  was  goIUy  of  ndB- 
gence  in  operating  said  train?  A.  No  proof 
from  any  other  employe  except  engineer." 
The  Jury  found  for  the  plaintiff  below  In  the 
sum  of  1241.73,  and  judgment  was  rendered 
thereon.  The  defendant  company  brings  the 
case  here  for  review. 

The  Arst  alleged  error  argued  by  plaintiff 
In  eiTor  is  that  the  court  permitted  the  intro- 
duction of  evidence  showing  that  other  fires 
had  been  set  out  In  the  operation  of  the  de- 
fendant's railroad.  We  think  the  court  erred 
in  permitting  this  evidence  to  cover  so  large 
a  range  of  time  and  of  engines  as  It  did.  The 
court  afterwards  Instructed  the  jury  that  they 
must  not  consider  this  evidence.  Thia  cured 
the  error.  Not  only  this,  but  there  was  an 
abundance  of  imcontradlcted  and  competent 
evidence  showing  that  the  Are  was  started  by 
the  engine  of  the  company.  The  substantial 
rights  of  the  plaintiff  in  error  were  not  preju- 
diced by  the  error  complained  of. 

The  plaintiff  In  error  contends  that  the  court 
erred  In  overruling  Its  motion  for  Judgment 
upon  the  special  Andings.  The  proof  was 
abundant  and  uncontradicted  that  engine 
No.  37,  being  operated  by  the  company,  set 
out  the  Are,  and  the  plaintiff  established  his 
damages.  This  made  a  prima  facie  case 
against  the  company,  and  their  negligence  is 
presumed.  It  was  then  the  duty  of  the  com- 
pany to  show  that  the  Are  was  an  accidental 
Are,  set  without  negligence  on  their  part. 
The  question  therefore  is,  do  the  special  And- 
ings show  such  a  state  of  facts  as  defeats  a 
recovery  by  the  plaintiff  below?  They  show 
that  the  engine  was  complete  and  perfect  in 
every  respect  so  far  as  the  appliances  for 
preventing  the  escape  of  Are  were  concern- 
ed; that  the  engineer  was  an  experienced 
man;  that  the  company  had  burned  its  right 
of  way,  and  some  75  or  80  feet  besides,  in  an 
endeavor  to  protect  the  bay;  that  an  unusu- 
ally strong  wind  was  blowing  at  the  time  it 
was  claimed  the  fire  was  set  out;  that  the 
train  was  running  from  10  to  13  miles  per 
hour;  and  that  there  was  no  way  in  which 
the  Are  could  escape  other  than  from  the 
smokestack.  The  answer  to  question  6  de- 
cides that  there  was  no  evidence  to  show 
that  the  engineer  mismanaged  bis  engine, 
60  as  to  set  out  the  fire.  The  answer  to 
question  7  decides  that  there  was  no  evi- 
dence showing  In  what  the  negligence  of  the 
railway  company  consisted  in  permitting  the 
fire  to  escape  from  its  engine.  The  answer 
to  question  10  decides  that  they  do  not  know 
of  any  possible  precaution  that  was  not  tak- 
en which  could  have  been  taken  by  the  com- 
pany to  prevent  the  fire.  There  was  no  evi- 
dence introduced  as  to  whether  the  engineer 
was  competent,  careful,  and  skillful;  nor 
was  there  any  evidence  showing  that  the 
fireman  or  other  employ^  was  not  guilty  of 
negligence.  There  was,  however,  uncontra- 
dicted evidence  introduced  showing  that  the 
engine  was  drawing  a  train  consisting  of  10 
or  12  empty  cars,  running  on  schedule  tim«; 
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tbat  thfi  furnace  fire  was  In  good  shape,  and 
had  the  regular  fire  In  the  furnace;  and  that 
the  train  was  running  the  same  as  It  was 
run  on  other  days;  and  that  the  engine  was 
not  using  one-sixteenth  of  its  steam  while 
passing  the  place  where  the  fire  escaped. 

The  negligence  of  the  company  being  pre- 
sumed, it  was  incumbent  uixtn  it  to  show 
that  it  was  without  fault.  In  an  attempt  to 
do  so,  it  has  shown  that  its  engine  was  of 
the  latest  approved  pattern  to  prevent  the 
escape  of  fire,  and  in  good  condition;  that 
it  was  pulling  a  light  train,  and  using  but 
a  small  amount  of  steam,  and  running  at  a 
reasonable  rate  of  speed;  that  the  furnace 
flre  was  in  good  shape,  and  was  the  usual 
fire  kept  in  the  furnace;  that  It  was  im- 
possible for  the  flre  to  escape  except  from 
the  smokestack;  and  that  it  had  burned  a 
flre  guard,  125  or  l.TO  ft*et  wide,  between  the 
track  and  the  hay.  All  of  this  evidence  Is 
undisputed,  and  no  attempt  is  made  to  con- 
tradict or  question  It,  and  there  was  no 
showing  of  negligence  on  the  part  of  the 
company.  Nothing  can  be  relied  upon  but 
the  statutory  presuniptiou  of  negligence,  be- 
cause tlie  fire  esoapetl  from  the  company's 
engine.  What  other  showing  slionld  have 
l)een  made?  What  else  should  they  have 
done  or  left  undone  to  have  rebutte<l  this 
presumption?  It  would  seem  that,  if  the 
jury  could  think  of  no  other  precaution  that 
the  company  could  take  to  have  prevented 
the  escape  of  the  flre.  the  presumption  of 
nigligence  had  Innni  pretty  efTectiiaUy  over- 
come, in  their  niiuds  at  least.  It  was  es- 
tablished that  many  precai.tlons  had  Ikh'h 
taken  by  the  company.  The  jtu-y  say,  in  an- 
swer to  the  tenth  special  (piestlon,  that  it  Is 
"not  known"  what  other  i>osslble  precaution 
It  could  take.  If  the  railroad  company  has 
shown  that  It  had  taken  every  possible  pre- 
Ciuition  to  prevent  the  escape  of  flre  from  its 
engine,  and  the  Jur>-  know  of  nothing  left 
undone  by  it  or  Its  employf-s  which  would 
Iiave  prevented  the  flre.  the  jury  shonld  have 
found  the  question  of  negHgen<'e  in  Its  fa- 
vor, and  the  company  was  entitled  to  a  ver- 
dict. The  court  erred  In  not  rendering  Judg- 
ment for  tlie  railway  company  upon  the 
special  flndlngs  of  the  jury.  The  judgment 
of  the  district  court  is  reversed,  and  the 
cause  remanded,  with  instructions  to  render 
Jndgnient  for  the  railway  comjiany  upon  the 
special  findings.     All  the  judges  concurring. 


XoUTHri'  T.  HOYT.  Connty  Treawirer. 

(Supreme  Court  of  <.)reBon.     Aug.  2,  1807.) 

Ktate  Tax— Cocsty  Appi.ktionment  —  Patmest 

—Phioritv— Application  of  FcNnn. 

1.  Hill's  .\iiu.  I.a\\-8,  $  24('k>,  as  uuipndcd  (I^ws 
l.S()3.  I).  .">J)).  rwiuircs  a  cimnty  treiiKiircr,  when 
In-  has  "P1..'»<K»  or  more  iN'lo'iging  to  tlie  county 
fund,  to  give  notice  that  he  has  moneys  applira- 
l>li'  to  outstanding  warrants.  iSectiou  2813  re- 
cpiires  him  to  i»ay  ovei  to  the  state  by  a  certain 
time   the   entire   state   tax   apiwrtioned   to   and 


duirged  against  his  eoanly  ftwn  the  first  moneys 
collected  and  paid  in.  Const,  art.  9,  f  3,  declares 
that  every  law  imposing  a  tax  shall  state  its 
object,  to  which  only  it  shall  be  applied.  BeU, 
that  the  state  tax  is  to  be  paid  from  the  first 
moneys  received  that  are  constitutionally  applica- 
ble to  such  payment,  and  not  from  funds  derived 
from  a  tax  which  the  county  is  authorized  to  levy 
and  collect  for  a  special  purpose;  and  hence  the 
treasurer  must  give  notice,  under  section  2465. 
when  he  has  moneys  belonging  to  the  road  fund 
or  other  special  funds,  though  the  state  tax  is 
yet  unpaid. 

2.  The  obligation  of  the  county  to  pay  its  por- 
tion of  the  state  tax  is  a  liability  against  the 
connty  in  its  corporate  capacity,  payable  out  of 
the  funds  received  for  general  county  purposes. 

Appeal  from  circuit  court,  Multnomah  coun- 
ty;  B.  D.  Shflttnck.  Judge. 

Proceeding  by  H.  H.  Northup  against 
Balph  W.  Hoyt,  treasurer  of  Multnomah  coun- 
ty. From  a  judgment  in  favor  of  plaintiff, 
defendant  apiieals.     Modified. 

J.  W.  Whalley,  for  ap|)ellant.  E.  W.  Bing- 
ham and  H.  H.  Northup,  for  respondent. 

BKAN.  J.  By  section  24(55  of  Hill's  Anno- 
tated I^ws,  as  amended  In  1893  (Laws  184>3, 
p.  .'>!»),  the  treasurer  of  each  county  Is  required 
to  give  notice,  by  publication  in  some  news- 
l  ..iH?r  printed  or  circulated  In  his  county,  that 
there  are  funds  In  his  hands  to  redeem  out- 
standing warrants  indorsed,  "Not  paid  for 
want  of  funds,"  whenever  be  has  as  much  as 
fL-TOO  l)elonging  to  the  county  fund.  On  the 
llth  day  of  June,  1897.  the  trea.surer  of  Mult- 
nomah county  had  on  hand  $74,514.80  to  the 
credit  of  tlie  general  county  fuud,  and  $«,- 
770.71  lielonging  to  t'le  road  fund  of  his  coun- 
ty, levieil  and  coUectwl  under  the  provisions 
of  sec'tlon  4<)85.  and,  refusing  to  give  such  no- 
tice, this  piweeding  was  commenced  to  com- 
pel hira  to  do  so.  As  a  defense  thereto  he 
avers  that  there  was  at  the  time  a  balance  of 
f  l,'>7.fl01.('>7  due  and  owing  from  his  county  on 
the  state  taxes  apportioned  to  it  for  the  year 
1S(H!.  which,  under  section  2813,  he  is  requir- 
ed to  pay  in  full  before  applying  any  of  the 
moneys  on  hand  to  the  payment  and  redemp- 
tion of  county  warrants,  and  the  sole  ques- 
tion presented  to  the  court  for  its  decision  Is 
the  proiK'r  coiwtntction  of  that  section.  It 
reads  as  follows:  "On  or  before  the  first 
Monday  of  February  in  each  year  the  several 
county  treasurers  in  this  state  sliall  pay  over 
to  the  state  treasurer,  in  gold  and  sliver  coin, 
the  amount  of  state  taxes  cliarged  to  their 
resjiective  coiuitles.  which  tax  siiall  be  paid 
out  of  the  first  of  such  moneys  collected  and 
liald  In  to  the  county  treasurer:  provide<l. 
however,  that  so  far  as  the  time  of  payment 
to  the  state  treasurer  is  concerned,  the  same 
sliall  not  apiily  to  the  county  treasurers  of  the 
counties  of  Wasco.  T'matilla.  Baker,  Union, 
Orant,  Jackson.  Coos,  Curry  and  Josephine, 
but  tlie  treasurers  of  said  counties  shall  be  re- 
quired to  pay  over  to  the  state  treasurer  on 
or  iH'f-ire  the  first  Monday  of  April  in  each 
year."  The  contention  for  the  plalntltC  is 
tiiat  this  section  contemplates  that  the  pay- 
ment by  the  county  treasurer  on  account  of 
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state  taxes  charged  to  Us  county  shall  be 
made  from  the  moneys  collected  on  the  levy 
for  state  purposes  only,  and  that  any  other 
construction  thereof  would  be  violative  of  sec- 
tion 3,  art.  9,  of  the  constitution,  which  de- 
clares that  "every  law  Imposing  a  tax  shall 
state  distinctly  the  object  of  the  same,  to 
which  only  It  shall  be  applied."  Section  2813 
comprises  the  whole  of  the  act  of  October  21, 
1864,  and  Is  amendatory  of  section  46  of  the 
territorial  act  of  1854  (Laws  1855,  p.  441), 
which  required  the  county  treasurer  of  each 
county  In  the  territory  to  pay  over  to  the  ter- 
ritorial treasurer,  In  gold  and  silver  coin,  the 
amount  charged  to  his  county  "out  of  the  first 
moneys  collected"  and  paid  Into  the  county 
treasurer.  Aside  from  the  use  of  the  word 
"state"  for  "territory,"  the  act  of  1864  only 
changed  the  latter  section  by  Inserting  the 
phrase  "of  such"  before  the  word  "moneys," 
so  as  to  make  It  read,  "out  of  the  first  of  such 
moneys  collected,"  and  In  extending  the  time 
for  the  payment  of  state  taxes  by  certain 
counties.  It  Is  conceded  that,  as  the  law  stood 
prior  to  the  act  of  1864,  Us  language  Is  broad 
enough  to  require  the  treasurer  to  pay  the 
state  taxes  out  of  the  first  moneys  collected 
and  paid  Into  the  county  treasury,  without 
regard  to  the  purpose  for  which  they  were 
collected.  But  the  contention  Is  that,  by  us- 
ing the  words  "of  such"  between  the  words 
"first"  and  "moneys"  In  the  amendatory  act, 
the  legislature  Intended  that  such  payment 
should  be  made  from  the  moneys  collected  for 
state  puriwses  only,  but  this  seems  to  be  a 
strained  construction  of  the  statute.  What 
ofllce.  If  any,  the  words  "of  such"  were  de- 
signed to  perform  Is  not  by  any  means  evi- 
dent, unless,  as  Is  very  probable,  It  was  to 
render  more  certain  the  necessity  of  paying 
the  state  taxes  In  gold  and  silver  coin,  and  to 
settle  the  contentiou  then  prevailing  as  to  the 
right  to  pay  such  taxes  In  treasury  notes. 
See  Whlteaker  v.  Haley,  2  Or.  128.  But, 
however  this  may  be,  the  section  referred  to 
requires  the  county  treasurer  of  each  county 
to  pay  over  to  the  state  treasurer  by  a  certain 
time  the  entire  state  tax  apportioned  to  and 
charged  against  his  county,  and  It  would  be 
absurd  to  say  that  the  legislature  expected 
such  i>ayment  to  be  made  only  from  the  mon- 
ey collected  on  account  of  what  Is  commonly 
denominated  the  "state  tax,"  when,  in  the  very 
nature  of  things,  It  could  not  all  be  collected 
and  paid  Into  the  treasury  by  the  date  named. 
Certainly,  if  an  entire  change  In  the  policy  of 
providing  state  revenue  had  been  intended 
by  the  amendatory  act  of  1864,  It  would  have 
be«i  clearly  expressed,  and  not  left  to  mere 
Inference  and  conjecture.  The  evident  pur- 
pose of  the  amendatory  act  was  to  extend  the 
time  for  the  payment  by  certain  counties  of 
the  state  taxes  charged  against  th«m,  and  not 
to  change  the  fund  out  of  which  such  pay- 
ment should  be  made.  Bat  we  are  unable  to 
concur  In  the  contention  of  the  defendant  that 
the  payment  of  the  state  taxes  cliargeO 
against  his  county  is  to  be  made  from  the 


first  moneys  collected  for  taxes  and  paid  into 
the  county  treasury,  regardless  of  the  pur- 
pose or  object  for  which  they  were  collected. 
The  constitution  declares  that  every  law  Im- 
posing a  tax  shall  state  the  object  of  the  same, 
to  which  only  It  shall  be  applied  (section  3, 
art.  9);  and  under  this  constitutional  provi- 
sion moneys  received  by  taxation  for  one  pur- 
pose cannot  be  lawfully  diverted  by  the  legis- 
lature to  any  other  purpose.  Bank  v.  Barber, 
24  Kan.  5»4;  Doty  v.  Ellsbree,  11  Kan.  209. 
Thus  moneys  derived  from  a  tax  levied  in 
pursuance  of  law  for  a  specific  object,  as  for 
the  support  of  the  common  schools  (section 
2593,  Hill's  Ann.  Laws),  or  for  laying  out, 
opening,  or  making  and  repairing  county  roads 
(section  4085,  Id.),  and  the  like,  cannot  law- 
fully be  applied  In  payment  of  the  amount 
due  from  the  county  to  the  state,  any  more 
than  It  could  be  applied  to  the  payment  of 
any  other  general  obligation  of  the  county. 
When  the  law  declares  the  object  for  which  a 
specific  tax  is  levied,  the  constitution  pro- 
hibits the  application  of  the  money  derived 
therefrom  to  any  other  purpose,  and,  under 
the  settled  principles  of  construction,  the  mon- 
eys derived  from  such  tax  are  as  fully  ex- 
cepted from  the  operation  of  section  2813, 
Hill's  Ann.  Laws,  as  If  tiie  statute  had  con- 
tained an  express  provision  to  that  effect. 
"The  rule  of  construction  universally  adopted 
Is,"  says  the  supreme  court  of  New  Hamp- 
shire, "that  when  a  statute  may  constitution- 
ally operate  upon  certain  persons,  or  In  certain 
cases,  and  was  not  evidently  Intended  to  con- 
flict with  the  constitution,  it  is  not  to  be  held 
unconstitutional  merely  because  there  may  be 
persons  to  whom  or  cases  In  which  It  cannot 
constitutionally  apply;  but  It  is  to  be  deemed 
constitutional,  and  to  be  construed  not  to  ap- 
ply to  the  latter  persons  or  cases,  on  the 
ground  that  courts  are  bound  to  presume  that 
the  legislature  did  not  Intend  to  violate  the 
constitution."  Opinion  of  the  Justices  of  the 
Supreme  Judicial  Court,  41  N.  H.  555.  See, 
also,  End.  Interp.  St.  |  179;  Clark  v.  Mayor, 
etc.,  of  Syracuse,  13  Barb.  40;  Com.  v.  Butler, 
99  Pa.  St  535.  It  is  therefore  from  the  first 
moneys  received,  constitutionally  applicable  to 
the  payment  of  state  taxes,  from  which  such 
taxes  are  to  be  paid,  and  not  from  funds  de- 
rived from  a  tax  which  the  county  Is  author- 
ised to  levy  or  collect  for  some  special  object. 
Now,  the  general  scheme  of  assessing  and 
collecting  taxes  in  this  state  creates  the  rela- 
tion of  debtor  and  creditor  between  the  county 
and  state  for  the  amount  of  state  revenue  ap- 
portioned to  the  county,  so  that  It  becomes  a 
liability  against  the  county  in  its  corporate 
capacity,  payable  out  of  the  funds  received 
for  general  county  purposes,  the  same  as  any 
other  obligation.  State  v.  Baker  Co..  24  Or. 
141,  33  Pac.  530.  And  all  taxes  levied  for 
state  and  county  purposes,  when  collected,  be- 
long to  the  county,  and  the  state  becomes  a 
preferred  creditor  to  the  amount  of  the  state 
revenue  apportioned  to  it.  £io  that  while,  for 
convenience,  the  rate  of  taxation  Included  in 
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the  general  county  levy  for  the  special  pur- 
pose of  raising  money  with  which  to  pay  the 
county's  obligation  to  the  state  Is  designated 
as  a  state  tax  in  the  law  and  upon  the  county 
records.  It  Is,  In  fact,  a  county  tax  levied  for 
county  purposes.  The  state  does  not  deal 
with  the  Individual  taxpayer,  but  Its  revenue 
iB  apportioned  to,  and  collected  from,  the  vari- 
ous counties  in  their  corporate  capacity.  In 
proportion  to  the  taxable  property  hi  each,  and 
Is  payable  by  the  county,  whether  collected 
from  the  taxpayer  or  not;  and  therefore  mon- 
ey raised  from  taxation  for  general  county 
purposes  Is  not  diverted  from  the  object  for 
which  it  was  laid,  within  the  meaning  of  sec- 
tion 3,  art.  9,  of  the  constitution,  by  being 
applied  in  payment  of  the  amount  of  state 
revenue  apportioned  to  the  particular  county. 
As  we  understand  the  law,  upon  the  showing 
made  by  this  record,  the  county  treasurer  of 
Multnomah  county  should  have  given  uotlce 
that  he  had  on  band  a  certain  amount  of 
money  belonging  to  the  road  fund  applicable 
to  the  payment  of  warrants  on  such  fund 
theretofore  indorsed,  "Not  paid  for  want  of 
funds,"  but  no  warrants  drawn  on  the  gen- 
eral fund  of  the  county  can  be  paid  by  bim 
until  after  the  state  tax  Is  paid  In  full.  The 
judgment  of  the  court  will  therefore  be  modi- 
fled  accordingly. 


(32  Or.  195) 

LADD  T.  JOHNSON  et  *L» 
(Supreme  Court  of  Oregon.    Aug.  2,  1897.) 

DbBD  or  MORTOAOB  —  ASRIONMSKT  VOB  BeNKPIT 

OP  Ckbditors  —  Pkkpehknors. 

1.  A  declaration  of  trtist  executed  by  a  aolvent 
person  contemporaneously  with  an  absolute  deed 
recited  that  whereas  the  maimer  was  in  a  state  of 
mortal  illness,  and  desired  to  provide  for  the  pay- 
ment of  his  debts,  he  bad  conveyed  his  real  estate 
to  plaintiff,  in  trust  to  pay  his  debts,  with  the  de- 
sire to  avoid  proceedings  in  the  courts;  it  being 
declared  that  the  deed  was  a  conveyance  in  trust, 
with  full  power  to  sell,  the  balance,  after  payment 
of  debts,  to  be  returned  t3  the  malcer,  his  heirs, 
executors,  or  assigns.  Eeldi,  that  the  deed  and 
agreement  did  not  constitute  a  mortgage,  but 
passed  the  absolute  legal  title  to  the  land. 

2.  Hill's  Ann.  Lji'vs,  |  3173,  declaring  that  no 
general  assignment  by  an  insolvent,  or  in  contem- 
plation of  insolvency,  shall  be  valid  unless  made 
for  the  benefit  of  all  creditors,  does  not  appiy  to  a 
conveyance  by  a  solvent  debtor  to  prefer  par- 
ticular creditors,  if  executed  in  good  faith. 

Appeal  from  circuit  court,  Multnomah  conn* 
ty;    Loyal  B.  Stearns,  Judge. 

Suit  by  WllUam  M.  Ladd  against  Gotd^a 
Johnson  and  others.  A  demurrer  to  the  com- 
plaint was  sustained,  and  pUlntUF  appeals. 
Reversed. 

Tbia  Is  a  suit  for  the  purpose  of  reforming 
a  certain  deed  and  Instrtmient  in  writing,  ex- 
ecuted by  A  H.  Johnson  to  the  plaintiff,  by 
correcting  a  mistake  in  the  description  of  the 
property  intended  to  be  included  therein,  and 
of  restraining  the  sale  of  attached  property 
in  an  action  by  the  defendant  White  against 
Johnson.  The  complaint,  after  alleging  the 
death  of  Johnson,  on  April  10,  ISOi,  the  pro- 

•  Behearkg  pending. 


t>ate  of  his  will,  the  appointment  of  the  de- 
fendant Cordelia  Johnson  as  executrix,  and 
setting  forth  the  names  and  ages  of  his  heirs, 
avers,  in  substance,  that  on  January  25,  IS&l, 
Johnson  and  wife  conveyed,  by  warranty 
deed,  to  the  plaintiff,  Ladd,  a  large  amount 
of  real  property  In  the  city  of  Portland,  for 
the  purpose  and  upon  the  terms  and  condi- 
tions set  forth  in  an  Instrument  in  writing  ex- 
ecuted contemporaneously  therewith,  and  as 
a  part  of  the  same  transaction,  which  is  In 
words  and  figures  substantially  as  follows: 
"Whereas,  A.  H.  Johnson,  of  Portland,  Ore- 
gon, Is  Indebted  to  various  creditors  In  the 
sum  of  $240,000.00,  more  or  less,  of  which  in- 
debtedness the  sum  of  $180,000.00,  more  or 
less,  Is  due  to  Ladd  &  Tllton,  bankers,  ot 
Portland,  Oregon;  and  whereas,  the  said  A. 
H.  Johnson  is  In  a  state  of  mortal  litness,  and 
desires,  as  far  as  possible,  to  make  provl- 
slou  for  the  payment  of  said  indebtedness  oat 
of  his  assets,  and  to  that  end  has  especially 
requested  William  M.  Ladd,  of  the  firm  of 
Ladd  &  Tllton,  to  act  as  his  trustee  in  said 
behalf,  and  lias,  by  deed  executed  the  25tb 
day  of  January,  1894,  and  bearing  said  date, 
conveyed  to  said  William  M.  Ladd  the  fol- 
lowing described  real  estate  situate  In  the 
county  of  Multnomah,  state  of  Oregon,  to  wit: 
[Then  follows  a  description  of  the  real  estate 
referred  to  and  described  in  the  deed  of  con- 
veyance from  Johnson  and  wife  to  Ladd;] 
and  whereas,  to  the  end  aforesaid,  the  said 
A.  H.  Johnson  has  also,  by  a  certain  Instru- 
ment, executed  on  said  2.';th  day  of  January, 
1894,  and  bearing  said  date,  conveyed  to  said 
William  M.  Ladd  two  hundred  and  seventy 
shares  of  the  capital  stock  In  the  Union  Meat 
Company,  a  corporation  of  the  state  of  Ore- 
gon: Now,  therefore,  this  declaration  of  trust 
wltnesseth:  That  the  said  William  M.  Ladd 
Is  fully  empowered  in  all  things  to  manage. 
Incumber,  sell,  and  dispose  of  said  property, 
or  any  portion  thereof,  according  to  his  best 
and  sole  Judgment,  as  fully  and  freely  as  If 
he  were  the  owner  thereof,  upon  the  trust 
only  that  he  shall  apply  the  net  proceeds  of 
said  sales  and  Incumbrances  to  the  reduction 
of  the  lawful  Indebtedness  against  said  A.  H. 
Johnson,  and  with  power  to  sell  and  convey 
to  any  creditor.  Including  said  Ladd  St  Til- 
ton,  such  portions  of  said  property  as  he  may 
see  fit  to  convey.  In  liquidation  of  such  cred- 
itor's debt,  including  the  debt  to  Ladd  &  Til- 
ton,  or  any  portion  thereof,  as  he  may  see  fit 
The  conveyances  have  been  made,  and  this 
declaration  of  trust  Is  made  and  delivered  to 
said  William  M.  Ladd,  In  full  confidence  In 
his  ability  and  Integrity,  and  with  the  ex- 
press desire  to  avoid  proceedings,  by  fore- 
closure or  otherwise.  In  the  courts;  and  it  la 
expressly  Intended,  not  as  a  mortgage,  but  as 
a  conveyance  In  trust,  with  full  power  to  sell 
and  incumber,  and  with  as  full  power  to  sell 
and  incumber  to  the  firm  of  Ladd  &  Tllton. 
of  which  said  trustee  Is  a  member,  as  to  any 
other  person  whatever.  And  It  Is  expressly 
understood  that  any  person  who  may  pur- 
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cbase  the  aforesaid  property,  or  any  part 
thereof,  from  said  William  M.  Ladd,  liaviug 
knowledge  or  notice  of  tiiis  trust,  shall  not  t>e 
i-equired  to  see  to  the  application  of  the  pro- 
ceeds of  such  sales;  and  it  is  further  expressly 
understood  that  the  acceptance  of  this  trust 
by  the  said  William  M.  Ladd  shall  in  no  re- 
spect prejudice  the  firm  of  Ladd  &  TUton  in 
respect  to  any  claims,  of  any  nature  what- 
ever, or  any  rights  and  remedies  at  law  or  in 
equity  by  reason  thereof.  The  overplus  or 
residue  of  said  property  or  the  proceeds  there- 
of, after  all  the  just  debts  of  said  A.  U.  John- 
son stiali  hare  been  paid,  shall  be  reconveyed 
or  returned  to  said  A.  H.  Johnson,  his  heirs, 
executors,  or  assigns,  the  customary  or  usual 
compensation  to  be  allowed  said  trustee  for 
his  services  performed  herein.  In  witness 
whereof,  the  said  A.  U.  Johnson  and  Ck>rdelia 
Johnson,  his  wife,  have  hereunto  set  theh: 
hands  and  seals,  this  25th  day  of  January, 
1894,"— slgrned  by  Johnson  and  wife  and  Ladd 
and  properly  witnessed  and  acknowledged. 
The  complaint  further  alleges  that  Johnson 
was  solvent  at  the  time  of  the  execution  of 
the  deed  and  agreement,  although  largely  in- 
debted to  Ladd  &  Tilton  and  other  persons, 
which  indebtedness  is  still  unpaid,  and  that 
said  deed  covered  only  a  portion  of  his  prop- 
erly. Then  follow  appropriate  allegations  of 
the  mistake  in  the  description  of  a  portion  of 
the  property  intended  to  be  conveyed,  and  of 
the  attachment  thereof  prior  to  Johnson's 
death,  in  an  action  brought  against  him  by 
the  defendant  White.  A  demurrer  to  the 
complaint  having  been  sustained,  and  the 
bill  dismissed,  the  plaintiS  appeals. 

Geo.  H.  Williams  and  S.  B.  Llnthicum,  for 
appellant.  Wirt  Minor  and  B.  Williams,  for 
respondents. 

BEAN,  J.  (after  stating  the  facts).  In  sui>- 
port  of  the  ruling  of  the  court  below.  It  Is 
claimed,  in  the  first  place,  that  the  deed  and 
agreement  set  out  in  the  complaint  created 
a  mortgage  to  secure  Johnson's  indebtedness 
to  Ladd  &  Tilton  and  his  other  creditors,  en- 
forceable only  la  equity,  and  that  the  legal 
title  to  the  property  covered  thereby  remain- 
ed in  Johnson,  subject  to  attachment.  But 
ve  cannot  agree  with  this  contention.  It 
Is  clear  from  the  declaration  nf  trust  accom- 
panying the  conveyance  that  the  transaction 
was  intended  by  the  parties  as  an  uncondi- 
tional conveyance  to  the  plalntiCF  for  the 
purpose  of  raising  a  fund  to  pay  the  gran- 
tor's debts  then  existing,  between  which  and 
a  mortgage  or  deed  of  trust  in  the  nature  of 
a  mortgage  there  Is  a  well-recognized  dis- 
tinction. In  the  one  case  the  grantor  parts 
absolutely  with  his  title,  and  it  vests  In  the 
grantee  for  the  purposes  of  the  trust.  In 
the  other  the  conveyance  Is  conditional  and 
subject  to  be  defeated  by  performance  on 
the  part  of  the  grantor.  A  mortgage  or 
deed  of  trust  in  the  nature  of  a  mortgage  is 
Intended   as   security   for  the   payment   of 


I  money,  or  for  the  performance  of  some  col- 
lateral act,  and  becomes  void  upon  such  pay- 
ment or  performance  (Wing  v.  Cooper,  37 
Vt.  179;  Mitchell  v.  Burnham,  44  Me.  299: 
Harrington  v.  City  of  Port  Huron,  8C  Mich. 
40,  48  N.  W.  C41;  Newman  v.  Samuels,  17 
Iowa,  528);  while  a  deed  of  trust  of  the 
character  under  consideration  here  Is  an  ab- 
solute and  indefeasible  conveyance  of  the 
whole  of  the  grantor's  title,  for  the  purpose 
expressed.  The  former,  whatever  the  form 
of  the  instrument,  or  whatever  name  may  be 
given  it  by  the  parties,  creates  a  mere  lien, 
while  the  latter  conveys  title.  It  is  mani- 
fest from  this  distinction  that  the  convey- 
ance in  controversy  in  this  suit  is  not  a  mort- 
gage or  deed  of  trust  in  the  nature  of  a 
mortgage,  but  an  absolute  conveyance  of  the 
legal  title  of  the  property  in  controversy  to 
the  plaintiff.  It  was  not  made  as  security 
for  Johnson's  debts,  or  for  the  performance 
of  any  other  act  by  him.  The  intention  of 
the  parties,  apparent  upon  the  face  of  the 
Instruments,  was  to  vest  the  title  absolutely 
in  the  grantee  for  ihe  purposes  of  the  trust. 
It  was  never  contemplated  that  anything 
more  than  the  surplus  remaining  after  the 
payment  of  Johnson's  debts  should  be  re- 
turned to  him.  The  deed  is  in  the  usual 
form,  and,  standing  alone,  certainly  oper- 
ates to  convey  title;  and  there  ia  nothing  in 
the  declaration  of  trust  to  show  the  contra- 
ry. There  is  no  statement  that  it  was  in- 
tended as  a  security  for  Johnson's  debts,  nor 
is  there  anything  from  which  such  an  in- 
tention can  be  inferred.  There  Is  no  con- 
tingency upon  the  happening  of  which  the  in- 
strument shall  be  void  or  Inoperative.  There 
is  no  right  of  redemption  remaining  in  John- 
son. Indeed,  it  has  none  of  the  incidents  and 
characteristics  of  a  mortgage  or  instrument 
given  as  security.  On  the  other  hand,  it  is 
expressly  declared  that  the  deed  was  not  in- 
tended as  a  mortgage,  but  as  a  conveyance  in 
trust,  with  full  power  to  convey  and  incum- 
ber; and  while  this  expression,  standing 
alone,  might  not  be  sufficient  to  give  char- 
acter to  the  transaction,  yet  It  Is  entitled  to 
great  weight  in  determining  what  it  really 
was.  Moreover,  it  appears  that,  at  the  time 
of  the  conveyance  and  agreement,  Johnson 
was  In  a  state  of  mortal  illness,  of  which 
he  shortly  thereafter  died;  that  he  desired 
to  make  provision  for  the  payment  of  his 
debts,  so  as  to  avoid  the  delay  and  expense 
Incident  to  administrative  proceedings,  and, 
to  that  end,  chose  to  convey  a  portion  of 
his  property  to  the  plaintiff  to  be  converted 
Into  money  for  that  purpose;  and  we  know 
of  no  rule  of  law  which  wUl  prohibit  the  car- 
rying out  of  his  intention  so  clearly  and  defi- 
nitely expressed  In  the  instruments  evidencing 
the  transaction.  It  is  claimed  that  the  case 
of  Thompson  v.  Marshall,  21  Or.  171,  27  Pac. 
857,  is  antagonistic  to  this  view;  but  it  will 
be  observed  that  it  appeared  in  that  case,  ei- 
ther from  the  instruments  themselves  or 
from  the  averments  of  the  complaint,  that 
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the  transaetloiis  wen  nxpressly  Intended  and 
designed  aa  mortgages,  to  secure  the  pay- 
ment of  money,  and  had  attached  to  them  all 
the  Incidents  of  redemption  and  right  of  fore- 
closure;   and  the  only  question  before  the 
court,  or  considered  by  It,  was  whether  a 
power  of  sale  contained  In  a  mortgage  was 
valid  In  this  state.    The  court  did  not  under- 
take to  hold  that  the  owner  of  property  could 
not  convey  It  absolutely  to  a  trustee  for  the 
purpose  of  raising  a  fund  with  which  to  pay 
his  debts,  or  that  such  a  trust  could  not  be 
pnforced  without  the  aid  of  a  court  of  equity. 
The  distinction  between  such  an  Instrument 
nnd  a  mortgage  or  deed  of  trust  designed  as 
■:ecurlty  for  a  debt  Is  everywhere  recognized, 
ind  Is  pointed  out  with  clearness  In  the  fol- 
owlng  authorities:     2  Pom.  Eq.  Jur.  {  095; 
Clnney  v.  Heatley,  13  Or.  45,  7  Pac.  359; 
•"laffg  V.  Walker,  5  Sup.  Ct.  697;    Hoffman 
•.  Mackall,  6  Ohio  St  124;  Woodruff  v.  Robb, 
•9  Ohio,  212;    Turner  v.  Watklns,  31  Ark.  429; 
'outtcr  v.  Miller,  15  Fla.  625;  Title  Guaran- 
■  "C  &  Trust  Co.  V.  Northern  Counties  Invest- 
ipnt   Trust,  78  Fed.  931;    Catlett  t.  Starr, 
')  Tex.  486,  7  S.  W.  844;   Newman  v.  8am- 
(>l.s,  17  Iowa,  528;    McDonald  t.  Graham 
K.in.)  2  Pac.  607. 

It  Is  further  claimed  that  the  transaction 
between  Johnson  and  the  plalntlCT  Is,  In  le- 
ral  effect,  a  voluntary  assignment  for  the 
•oncflt  of  creditors,  and  void,  under  section 
:iT3,  Hill's  Ann.  Laws,  because  It  is  par- 
ilal,  and  creates  a  preference  In  favor  of 
'■(•rtnln  creditors.  The  section  referred  to 
iH-orides  that  "no  general  assignment  of  prop- 
■rty  by  an  insolvent,  or  in  contemplation  of 
Insolvency,  shall  be  valid  unless  it  be  made 
ror  the  benefit  of  all  the  creditors  in  propor- 
tion to  the  amount  of  their  respective 
claims."  The  operation  of  this  section  Is 
limited  to  general  assignments,  and  was  de- 
!<lgned  to  cot  up  by  the  roots  the  common- 
law  doctrine  that  a  debtor  could  lawfully 
make  an  assignment  with  preferences  In  fa- 
ror  of  certain  creditors.  But  it  does  not  pro- 
hibit him  from  preferring  one  creditor  to  an- 
other, or  from  making  a  partial  assignment 
for  the  benefit  of  creditors,  unless  it  is  done 
in  contemplation  of  and  as  part  of  a  general 
assignment.  And  the  conveyance  or  assign- 
ment in  question  here  does  not  come  within 
Its  provisions,  because  it  was  neither  a  gen- 
eral assignment,  nor  made  by  an  insolvent 
or  In  contemplation  of  insolvency.  The  com- 
plaint avers,  and  the  demurrer  In  effect  ad- 
mits, that  Johnson  was  wholly  solvent  at 
the  time,  and  that  the  deed  and  agreement 
were  intended  to  transfer  and  cover  only  a 
portion  of  his  property.  Hence  it  cannot  be 
said  that  snch  a  transaction  comes  within 
the  provisions  of  the  section  quoted.  Its  pro- 
visions are  confined  to  general  assignments 
for  the  benefit  of  creditors,  made  by  an  In- 
solvent debtor  or  In  contemplation  of  Insol- 
vency, and  does  not  affect  the  common-law 
right  of  a  debtor  to  prefer  one  creditor  to  an- 
other. If  done  In  good  faith.    Inman,  Poul- 


sen  ft  Co.  T.  Spragne  (Or.)  47  Pac.  826;  Sa- 
bln  y.  Wllklns  (Or.)  48  Pac.  427;  Loomis  v. 
Stewart  (Iowa)  89  N.  W.  660;  CampbeU  ▼. 
Iron  Co.  (Colo.)  10  Pac.  251. 

It  follows  that  the  decree  of  the  court  be- 
low must  be  reversed,  and  a  decree  rendered 
here  reforming  the  deed  and  agreement  set 
out  in  the  complaint,  as  prayed  for.  and  de- 
claring the  plaintiff  to  be  the  legal  owner  of 
the  property  therein  described,  with  the  right 
and  power  to  dispose  of  the  same  according 
to  the  terms  of  his  trust. 


(31  Or.  3TO) 
SHATTUCK  v.  KINCAID.  Secretary  of  State.* 

(Supreme  Court  of  Oregon.    Aug.  0,  1897.) 

Btatb   Officers— S^lakieb—Appropbiatios    fob 

Patmkxt— Secketart   of    State— Acdit- 

iNo  or  Claims— Duties — Mandamus. 

1.  Hill's  Ann.  Laws,  {  2297,  providing  tliat 
each  of  the  judges  of  the  drcuit  coarta  shall  re- 
ceive a  stated  annual  salary,  payable  quarterly; 
and  section  2230,  providing  that  the  salaries  of 
the  officers  of  the  state  "shall  be  paid  qnarteriy 
out  of  the  treasury  of  this  state  upon  the  war- 
rant of  the  secretary  of  state,  commeucing  from 
and  after  they  enter  upon  the  duties  of  their  re- 
spective offices," — did  not  effectuate  a  continoing 
appropriation  for  the  payment  of  the  aalariea. 

2.  HiU's  Ann.  Laws,  {  2208,  makes  it  tfie 
duty  of  the  secretary  of  state  to  "examine  and 
determine  the  claims  of  all  persons  against  the 
state  in  cases  where  provisions  for  the  payment 
thereof  shall  have  been  made  by  law,  and  to  in- 
dorse upon  the  same  the  amount  due  and  allowed 
thereon,  and  from  what  fund  the  same  is  to  be 
paid,  and  draw  a  warrant  on  the  treasury  for  the 
same";  and  to  "report  to  the  legislature  at  the 
commencement  of  each  regular  session  a  complete 
list  of  all  accounts  so  audited."  HM  that,  where 
a  claim  against  the  state  is  presented  to  the  sec- 
retary, be  must  act  upon  it,  whether  or  not  then- 
has  been  an  appropnation  of  funds  with  which 
to  meet  It;  and,  if  allowed,  he  mnst  indorse  on 
it  the  amount  so  allowed,  and  one  of  the  original 
funds  subsisting  under  provisions  of  law  from 
which  it  is  to  be  paid,  and  draw  liis  warrant  on 
tile  treasory  for  the  same. 

3.  By  the  phrase,  "where  provisions  for  the 
payment  thereof  shall  have  been  made  by  law," 
is  meant  such  obligationa  aa  tlie  state  may  liave 
incurred  under  warrant  of  law  previously  en- 
acted. 

4.  Where  the  salary  of  a  public  officer  is  regu- 
lated by  law,  and  made  payable  at  fixed  times, 
mandamus  will  issue  to  compel  the  secretary  of 
state  to  audit  a  claim  for  such  services,  and  draw 
a  warrant  for  ita  payment 

Appeal  from  circuit  court,  Marion  county; 
H.  H.  Hewitt  Judge. 

Mandamus  by  B.  D.  Shattuck  to  compel 
Harrison  R.  KIncald,  secretary  of  state,  to 
audit  a  dalm,  and  draw  his  warrant  for  tt 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  appeals.    Reversed. 

R.  K  Moody,  for  appellant  N.  B.  Knight 
for  respondent 

WOLVBRTON,  J.  This  la  a  proceeding  by 
mandamus  to  require  the  secretary  of  state 
to  audit  a  claim,  and  draw  his  warrant  fot 
the  salary  of  a  circuit  Judge  for  the  quarter 
endhig  March  SI,  1897.  The  secretary  re- 
sists the  proceeding  upon  the  ground  thaL 
the  l^:islature  having  failed  to  make  appr>- 


k  Raiieariug  pending. 
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priations  for  the  current  expenses  of  the 
state,  he  Is  without  authority  either  to  audit 
or  draw  hia  warrant  for  such  claim.  The 
case  comes  here  upon  demurrer  to  the  alter- 
native writ,  which  was  sustained  by  the  lower 
court. 

By  section  22J)7,  Hill's  Ann.  Laws  Or.,  It 
Is  provided  that  "each  of  the  Judges  of  the 
clrcitlt  coxirts  In  this  state  (shall)  receive  an 
annual  salary  of  three  thousand  dollars,  pa}'- 
able  quarterly,  and  no  other  allowance  for 
their  services,  either  directly  or  Indirectly," 
and  by  section  2230  that  "the  salaries  of  the 
governor,  secretary  of  state,  and  other  offi- 
cers of  the  state,  shall  be  paid  quarterly,  out 
of  the  treasury  of  this  state,  uiKin  the  war- 
rant of  the  secretary  of  state,  commencing 
from  and  after  they  enter  upon  the  duties  of 
their  respective  offices."  These  sections  clear- 
ly establish  the  plaintiffs  right  to  the  quar- 
ter's salary  claimed,  and  upon  this  point 
there  is  no  contention. 

Section  4,  art.  9,  of  the  state  constitution 
provides  that  "no  money  shall  be  drawn  from 
the  treasury  but  in  pursuance  of  appropria- 
tions made  by  law,"  and  section  2,  art.  6, 
constitutes  the  secretary  of  state  the  auditor 
of  public  accounts.  Section  22,'U).  supra,  was 
section  4  of  an  act  approved  June  2,  1859, 
and  by  the  same  act  it  was  provided,  among 
other  things,  as  follows: 

"Sec.  11.  The  secretaiy  of  state  shall  su- 
perintend the  fiscal  concerns  of  the  state,  and 
manage  the  same  In  the  manner  prescrll)ed 
by  law; 

"To  keep  fair,  clear,  distinct  and  separate  ac- 
coimts  of  all  the  funds  and  revenues  of  the 
state,  and  also  of  all  expenditures,  disburse- 
ments and  investments  thereof,  showing  the 
particulars  of  everj'  expenditure,  disbui-se- 
ment  and  investment.  •  •  ♦  To  examine 
and  determine  the  claims  of  all  persons 
against  the  state  in  cases  where  provisions 
for  the  payment  thereof  slinll  have  been  made 
by  law,  and  to  endorse  upon  the  same  the 
amount  due  and  allowed  thereon,  and  from 
what  fund  the  same  is  to  be  paid,  and  draw 
a  warrant  on  the  treasury  for  the  same;  and 
he  shall  report  to  the  legislature  at  the  com- 
mencement of  each  regular  session  a  com- 
plete list  of  all  accounts  so  audited,  together 
with  a  general  statement  of  the  fiscal  con- 
cerns of  the  state;  provided,  that  no  accoxmt 
siiall  be  so  audited,  except  the  same  be  duly 
verified  by  the  oath,  affidavit  or  affirmation 
of  the  claimant  or  his  agent  and  all  accounts 
shall  be  Icept  on  file  in  his  office. 

"To  enter  in  a  book  to  be  kept  for  tliat  pur- 
pose, an  abstract  of  ail  warrants  drawn  on 
the  treasury,  showing  the  date,  number,  name 
of  the  claimant,  the  amount  claimed,  the 
amount  allowed  thereon  and  from  which  fund 
to  be  paid.    ♦    •    • 

"Sec.  12.  Whenever  any  account  shall  be 
presented  to  the  secretary  of  state  for  set- 
tlement, he  may  require  the  person  present- 
ing the  same,  or  any  other  jierson  or  pei-sons 
to  be  sworn  before  him  touching  such  ac- 


count, and  when  so  sworn,  to  answer  orally 
or  in  writing  as  to  any  facts  relating  to  the 
Justness  of  the  account.  If  any  person  inter- 
ested sliall  be  dissatisfied  with  the  decision  of 
the  secretary,  on  any  claim,  account  or  credit, 
it  shall  be  the  duty  of  the  secretary,  at  the 
request  of  such  person,  to  refer  the  same, 
with  his  reasons  for  his  decision,  to  the  leg- 
islative assembly,  and  all  persons  having 
claims  against  this  state  shall  exhibit  the 
same  with  the  evidence  in  support  thereof  to 
the  secretary  to  be  audited,  settled,  and  al- 
lowed within  two  years,  and  not  afterwards. 
And  in  all  suits  brought  in  behalf  of  the 
state,  no  debt  or  claim  shall  be  allowed 
against  the  state  as  a  set-off  but  such  as  have 
been  exhibited  to  the  secretary,  and  by  him 
allowed  or  disallowed,  except  only  in  cases 
where  it  shall  be  proved  to  the  satisfaction  of 
the  court  that  the  defendant  at  the  time  of 
trial  is  in  possession  of  vouchers  which  he 
could  not  produce  to  the  secretary,  on  ac- 
count of  absence  from  the  state,  sickness  or 
unavoidable  accident." 

Other  sections  of  the  same  act  provide  that: 
"The  state  treasurer  shall  keep  his  office  at 
the  seat  of  government,  shall  receive  and 
have  charge  of  all  moneys  paid  into  the 
state  treasury,  and  shall  pay  out  the  same 
as  directed  by  law." 

"It  sliall  be  the  duty  of  the  treasurer:  •  •  • 
Second— To  pay  on  demand  out  of  the  state 
treasury  all  sums  authorized  by  law  to  be  so 
paid,  if  there  are  appropriate  funds  in  the 
treasury  to  pay  the  same,  and  wiien  any  such 
sum  is  required  to  be  paid  out  of  a  partic- 
ular fund  it  shall  be  paid  out  of  such  fund 
only;  and  he  shall  pay  no  fund  out  of  the 
treasury  except  in  pursuance  of  law  author- 
izing the  payment  thereof;  but  when  any 
claim  or  account  is  authorized  by  law  to  1k> 
paid  out  of  a  general  or  contingent  appi-o- 
priation,  the  same  shall  be  paid  l)y  the  treas- 
urer upon  the  warrant  of  the  secretary  of 
state.  Third— To  pay  all  warrants  on  the 
treasurer  In  the  order  in  which  they  are  pre- 
sented, out  of  the  appropriate  fimd;  If  there 
are  no  such  funds  in  the  treasury,  then  he 
shall  endorse  on  such  warrants  'Not  paid  for 
want  of  fimds'  together  with  the  date,  and 
all  warrants  so  endorsed  shall  draw  legal  in- 
terest from  and  after  such  endorsement." 

There  is  some  confusion  in  numbering  the 
sections  of  the  original  act,  but  the  8e<-tIons 
referred  to  are  designated  in  Hill's  Ann. 
I^aws  Or.  as  sections  22()8,  2209,  2217,  and  '2210. 

The  plaintiff  contends— First,  that  the  law 
fixing  the  amount  of  his  salary,  and  providing 
for  the  manner  of  its  payment,  constitutes  an 
appropriation  of  funds  out  of  the  treasury  with 
which  to  meet  the  Installments  as  they  become 
due;  and,  second,  that  the  secretary  is  re- 
quired to  audit  his  claim  therefor,  and  draw  a 
warrant  for  the  amount  found  due,  even 
though  it  be  determined  that  there  has  IXHm 
no  appropriation  made  to  meet  it.  Tlie  prin- 
ciple Involved  in  the  declaration  of  the  funda- 
mental law  that  "no  money  shall  be  drawn 
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from  the  treasury  but  in  pursuance  of  appro- 
priations made  by  iaw,"  had  its  origin  with 
the  British  parliament.  It  had,  prior  to  the 
time  of  Cluu-les  II.,  occasionally  and  at  long 
Intervals  exercised  the  right  of  appropriating 
supplies  to  particular  purposes  as  the  needs  of 
the  govemmeut  demanded,  but  during  the 
reign  of  that  monarch  it  employed  the  authori- 
ty generally,  although  perhaps  not  in  every 
Instance.  It  -was  not,  however,  until  after 
the  revolution  of  1688  that  the  right  and  au- 
thority became  firmly  established.  The  prin- 
ciple, as  then  and  since  understood,  is  "that 
supplies  granted  by  parliament  are  only  to  be 
expended  for  particular  objects  specified  by 
itself."  Tasw.-Langm.  Hist.  Eng.  C20,  621. 
The  abuse  which  the  establishment  of  the 
principle  was  designed  to  correct  was  the  ex- 
ercise of  ofiicial  discretion  in  paying  out  and 
disbursing  the  public  funds,  and  its  purpose 
was  to  endow  the  legislative  body  with  the 
sole  authority,  and  Impose  upon  it  the  specific 
duty,  of  deciding  how  and  when  such  funds 
shall  be  applied  to  the  dlschai'ge  of  the  ex- 
penses, debts,  or  other  engagements  or  liabili- 
ties of  the  government;  and  such  is  the  lim- 
itation Imposed  by  our  present  constitutional 
provision.  Rlstine  v.  State,  20  Ind.  328;  State 
T.  Burdicli  (Wyo.)  33  Pac.  125;  2  Op.  Attys. 
Gen.  U.  S.  670.  An  "appropriation,  as  appli- 
cable to  the  general  fund  in  the  treasury,  may, 
perhaps,  be  defined  to  be,"  says  Perkins,  J., 
In  Rlstine  v.  State,  supra,  "an  authority  from 
the  legislature,  given  at  the  proper  time,  and  In 
legal  form,  to  the  proper  ofllcers,  to  apply 
sums  of  money  out  of  that  which  may  be  In 
the  treasury,  in  a  given  year,  to  specified  ob- 
jects or  demands  against  the  state."  Web- 
ster defines  "appropriation"  as  "the  act  of  set- 
ting apart  or  assigning  to  a  particular  use  or 
person  in  exclusion  of  all  others;  application 
to  a  special  use  or  purpose,  as  of  •  •  * 
money  to  carry  out  some  public  object."  No 
particular  expression  or  set  form  of  words  is 
requisite  or  necessary  to  the  accomplishment 
of  the  ptui>ose,  and  the  appropriation  may  be 
prospective  as  well  as  in  prsesenti;  that  is  "it 
may  be  made  in  one  year  of  the  revenues  to 
accrue  In  another  or  future  years,  the  law 
being  so  framed  as  to  address  itself  to  such 
future  revenues."  Humbert  v.  Dunn,  84  CaL 
57,  24  Pac.  Ill;  Proll  v.  Dunn,  80  Cal.  220, 
22  Pac.  143.  And  in  every  instance  it  be- 
comes a  question  of  legislative  intent  to  be 
gathered  under  the  settled  rules  of  interpreta- 
tion from  the  language  employed,  the  context, 
the  necessity  for  the  enactment,  and  purpose 
to  be  accomplished  considered  in  the  light  of 
contemporaneous  circumstances.  Field,  J.,  in 
McCauley  v.  Broolss,  16  Cal.  28,  says:  "To  an 
appropriation,  within  the  meaning  of  the  con- 
stitution, nothing  more  is  requisite  than  a  des- 
ignation of  the  amount,  and  the  fund  out  of 
which  it  shall  be  paid.  It  is  not  essential  to 
Its  validity  that  funds  to  meet  the  same  should 
be  at  the  time  in  the  treasui-y."  It  is  main- 
tained by  some  authorities  that  constitutional 
provisions  fixing  the  salaries  of  state  officers 


proprio  vigore  maizes  an  appropriation  out  of 
the  treasury  for  the  payment  of  the  same  as 
.aey  become  due,  and  this  upon  the  ground 
that  such  salaries  have  become  fixed  and  un- 
changeable by  any  power  vested  In  the  legis- 
lature, and  that  to  withhold  the  funds  neces- 
sary to  their  payment  would  be  subversive  of 
the  will  of  the  people  as  expressed  by  the  or- 
ganic law.  It  is  said,  arguendo,  that  if  the 
legislattire  is  without  power  to  reduce  the  sala- 
ries of  such  officers,  it  cannot  be  affirmed  that 
It  may  talie  away  the  whole  by  withholding 
the  funds  requisite  to  their  payment.  In  sup- 
port of  ttfis  view  Thomas  v.  Owens,  4  Md.  189, 
decided  in  1833,  is  perhaps  the  leading  case. 
It  has  been  followed  in  State  t.  Hickman 
(Mont.)  23  Pac.  740,  and  State  ▼.  Weston,  4 
Neb.  216,  and  criticised  in  Myers  t.  English, 
9  Cal.  341.  The  Nebraslia  case,  however,  pre- 
sents a  dissimUar  feature,  in  that  the  consti- 
tution provides  that  "the  authorities  shall 
draw  warrants  on  the  state  quarterly"  for  the 
salaries  fixed  thereby,  "which  shall  be  paid 
out  of  any  funds  not  otherwise  appropriated." 
Other  cases  apply  the  principle  to  legislation 
under  constitutions  which  provide  that  sala- 
ries of  state  officers  shall  neither  be  Increased 
nor  diminished  during  the  terms  for  which 
they  shall  have  been  appointed  or  elected.  It 
is  maintained  by  these  that  the  law  fixing  such 
salaries  becomes  immutable  in  so  far  as  it 
may  affect  incumbents,  and  that  the  legisla- 
ture Is  powerless  to  cut  oft  by  indhrection  that 
which  it  could  not  do  by  direct  enactment,  and 
hence  that  a  statute  merely  fixing  the  amount 
to  be  received  and  the  times  of  payment  is,  in 
efltect,  an  appropriation  of  funds  which  become 
applicable  to  the  dlschai'ge  of  their  stated  com- 
pensation as  it  becomes  due.  And  we  may 
say  the  very  decided  tendency  of  recent  adju- 
dications is  in  support  of  this  advancement  up- 
on the  doctrine.  State  v.  Burdick  (Wyo.)  33 
Pac.  125;  People  v.  Goodykoontz  (Colo.  Sup.) 
45  Pac.  414.  As  dh-ectly  opposed  to  this  view, 
see  Myers  v.  English,  supra.  Yet  other  au- 
thorities maintain  that  the  result  of  such  leg- 
islation is  to  effectuate  an  appropriation,  re- 
gardless of  the  fundamental  law  limiting  the 
power  of  the  legislature  to  change  the  amount 
of  official  salaries  to  times  other  tlian  during 
Incumbency,  and  that  no  annual  or  special 
appropriation  is  otherwise  necessary  to  au- 
thorize the  disbursement  of  public  funds  by 
the  officers  in  cimrge  in  payment  of  such  de- 
mands as  they  arise.  See  Reynolds  y.  Taylor, 
43  Ala.  420,  and  Carr  v.  State,  127  Ind.  204, 
26  N.  E.  778.  It  is  difficult  to  understand, 
however,  upon  what  principle  an  enactment  of 
the  nature  indicated  can  have  the  effect  claim- 
ed for  it  The  plain  letter  of  the  statute  falls 
very  far  short  of  an  express  direction  to  that 
end,  and  the  apparent  object  to  be  attained  is 
fully  accomplished  when  the  salary  and  times 
of  its  payment  are  definitely  fixed.  No  other 
or  further  intendment  is  predicated  of  stat- 
utes of  like  nature  where  individuals  only  are 
concerned,  and  a  different  rule  ought  not  to 
prevail  because  the  state  is  concerned.    But 
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we  believe  the  weight  of  aathortty  is  oppoaeA 
to  this  latter  advance  upon  the  doctrine,  and 
that  the  better  rule  requires  something  inore 
by  which  to  Indicate  a  legislative  intendment 
to  effectuate  an  appropriation.  In  Nichols  v. 
Comptroller,  4  Stew.  &  P.  154,  the  case  upon 
which  Reynolds  v.  Taylor,  supra,  seems  to 
have  been  based,  it  was  determined  tliat  an 
act  fixing  a  salary  "payable  quarter  yearly  out 
of  any  money  in  the  treasury  not  otherwise  ap- 
propriated" made  an  appropriation  for  the  pur- 
pose of  meeting  the  quarterly  payments.  In 
Humbert  v.  Dunn,  84  Cal.  57,  24  Pac  111,  the 
act  imder  consideration  provided  that  "each 
member  [of  a  commission]  shall  receive  a  sal- 
ary of  two  thousand  four  hundred  dollars  pay- 
able monthly.  *  *  *  to  be  paid  out  of  any 
money  in  the  treasiur  not  otherwise  appro- 
priated," and  it  was  held  that  this  operated 
as  an  appropriation.  The  statutory  provisions, 
as  Indicated  by  these  cases,  are  similar  to  the 
Nebraska  constitutional  provision  above  refer- 
red to.  And  In  Cutting  v.  Taylor  (S.  D.)  51 
N.  W.  940,  which  comes  nearer  the  case  at 
bar,  the  language  employed  was:  "The  audi- 
tor *  *  *  shall  issue  and  deliver  to  the 
claimant  in  each  city,  town,  etc.,  his  warrant 
upon  the  territorial  treasurer  tor  an  amount 
equal  to  two  per  cent,  of  the  premiums  re- 
ceived upon  the  policies  issued  upon  any  prop- 
erty in  any  such  city,  town,  etc.,  and  such 
warrant  shall  be  paid  by  the  territorial  treas- 
ure upon  presentation  thereof."  See,  also. 
State  V.  Kenney,  10  Mont.  485,  25  Pac.  1022. 
From  statutes  of  the  nature  indicated  by 
these  authorities  the  inference  is  natural  and 
legitimate  that  It  was  the  legishitive  intent 
not  only  that  the  amount  and  times  of  pay- 
ment of  the  salaries  should  be  rendered  definite 
and  certain,  but  that,  when  falling  due,  funds 
in  the  treasury  applicable  to  theu-  payment 
should  be  at  all  times  in  readiness  for  their 
prompt  discharge,  and  hence  the  appropriation 
as  a  necessary  result  to  meet  the  purposes  of 
the  legislation.  It  Is  one  thing  to  fix  the 
amount  and  times  of  payment  of  an  oflico-'s 
salary,  and  quite  another  to  provide  funds, 
and  make  them  available  at  specified  times, 
so  that  the  state  will  not  at  any  time  default 
in  its  payments,  and  it  does  not  occur  to  us 
that  a  fixed  salary  with  stated  times  for  the 
payment  of  proportional  installments  thereof 
can,  with  any  greater  propriety,  carry  with  it 
an  appropriation  of  funds  with  which  to  meet 
the  payments  than  where  the  state  has  become 
otherwise  obligated  imder  authority  of  law, 
and  no  appropriation  has  been  made  anticipat- 
ing payment.  Whatever  may  be  the  correct 
rule,  where  the  salary  is  fixed  by  the  constitu- 
tion, or  where  it  is  by  that  instrument  render- 
ed unchangeable  daring  incumbency,  followed 
by  leglBlatlon  simply  fixing  the  amount  and 
times  of  iMTment  thereof,  it  is  quite  cer- 
tain that,  if  tegaid  be  paid  to  the  known  and 
well-settled  roles  of  statutory  construction, 
the  legislature  has  not,  by  the  enactment  of 
such  a  statute,  without  else,  manifested  an  in- 
tention of  setting  aside  funds  in  the  treasury 


for  its  payment.  Something  more  Is  needed, 
some  getting  aside  of  a  particular  fund,  or 
designation  of  a  fund,  out  of  which  it  shall  be 
paid,  or  direction  to  the  officer  in  charge  re- 
quh-ing  him  to  make  payment  at  particular 
times,  or  that  it  be  paid  out  of  the  treasury. 
And  tills  gets  us  back  to  the  original  proposi- 
tion, that  an  appropriation  is  the  setting  aside 
or  designation  by  express  direction  or  by  im- 
plication of  particular  funds  for  the  discliarge 
of  definite  and  specified  obligations  or  liabili- 
ties, which,  bowev^,  may  be  in  contemplation, 
such  as  will  arise  in  the  future,  and  the  ap- 
propriation may  be  continuing  in  its  nature, 
but  the  legislative  Intent  to  liave  funds  always 
ready  and  applicable  to  their  prompt  discbarge 
at  stated  times  works  out  the  appropriation, 
and  nothing  short  of  it  can  have  such  an  ef- 
fect Under  the  legislative  direction  that  tlie 
salaries  of  all  state  officers  "shall  be  paid  quar- 
terly out  of  the  treasury  of  this  state,  upon 
the  warrant  of  the  secretary  of  state,  commen- 
cing from  and  after  they  enter  upon  the  duties 
of  their  respective  offices,"  and  under  the 
authorities  which  seem  pertinent  to  the  inqui- 
ry, we  would  be  inclined  to  hold  that  a  con- 
tinuing appropriation  bad  been  thus  effectuat- 
ed for  the  payment  of  such  salaries  quarterly 
were  it  not  for  a  legislative  construction  of  the 
act  nearly  contemporaneous  with  Its  enact- 
ment. There  is  some  reason  for  believing  that 
public  funds  were  disbursed  under  this  law 
without  further  direction  before  the  meeting 
of  the  succeeding  or  first  regular  session  of  the 
state  legislature  which  convened  September 
10,  1860,  but  at  such  session  a  general  appro- 
priation bill  was  passed  setting  aside  funds  for 
the  payment  of  such  salaries,  specifying  with 
much  particularity  the  Incumbent  by  his  offi- 
cial title,  and  the  amount  for  each.  And 
every  succeeding  regular  biennial  legislative 
assembly  since  then,  save  in  1868  and  1897, 
has,  in  its  general  appropriation  bills,  made 
like  specific  appropriations  for  these  salaries. 
So  that  the  act  of  1859  has  received  what  may 
be  termed  a  contemporaneous  legislative  con- 
struction, which  has  been  acquiesced  In  and 
acted  upon  by  that  body  for  more  than  a  third 
of  a  century,  and  we  feel  bound  by  the  con- 
struction thus  given  the  act,  and  therefore  hold 
that  it  did  not  effectuate  a  continuous  appro- 
priation for  the  payment  of  the  salaries  of 
state  officers.  Prime  v.  McCarthy  (Iowa)  61 
N.  W.  220. 

This  brings  us  to  the  second  contention, 
touchlug  the  authority  of  the  secretary  of 
state  to  audit  and  draw  his  warrant  for  the 
claim,  and  the  soIutlMi  of  this  question  de- 
pends entirely  upon  the  construction  of  the 
statute  which  prescribes  his  duties.  Under 
the  constitution  he  Is  made  the  auditor  of  pub- 
lic accounts,  and  under  the  law  he  is  charged 
with  superintending  the  fiscal  concerns  of  the 
state,  and  It  is  with  reference  to  the  functions 
of  his  office  thus  designated  that  we  must  con- 
sider the  enactment.  He  is  required  "to  ex- 
amine and  determine  the  claims  of  all  persons 
against  the  state  lu  cases  where  provisions 


Digitized  by 


Google 


762 


4&  PACIFIC  BEPORTESa. 


(Or. 


for  the  payment  thereof  shall  hare  been  made 
by  law,"  and  we  are  led  to  Inquire,  first,  what 
claims  are  meant?  The  answer  Is,  snch  as 
the  law  has  made  provisions  for  their  pay- 
ment, and  by  this  Is  meant  such  obligations 
and  liabilities  as  the  state  may  have  incurred 
under  warrant  of  law  previously  enacted.  No 
person  can  acquire  a  valid  claim  against  the 
state  except  In  such  cases  as  the  fundamental 
law  has  prescribed  or  the  legislature  has 
through  Its  enactments  permitted,  and  direct- 
ed, either  expressly  or  Impliedly,  that  pay- 
ment shall  be  made  for  that  which  constitutes 
the  consideration  for  the  claim.  Acting  in 
his  capacity  as  auditor,  the  secretary  Is  re- 
quired, when  a  claim  is  presented,  to  look  to 
the  law,  and  determine  whether  the  claimant 
has  brought  himself  within  any  of  Its  provi- 
sloas  allowing  him  compensation.  In  other 
words,  before  allowing  the  claim  he  must  be 
able  to  put  his  finger  upon  some  law  which 
gives  the  claimant  a  standing  In  his  tribunal 
upon  which  he  can  demand  payment  by  the 
state.  For  Instance,  the  law  has  made  provi- 
sions for  the  payment  to  plaintiff  of  a  stated 
salary  for  his  services,  and  this  constitutes 
such  a  claim  as  Is  contemplated  by  the  stat- 
ute. Further,  he  is  directed  to  Indorse  upon 
the  claim,  if  allowed,  "from  what  fund  the 
same  is  to  be  paid,"  and  it  is  suggested  that 
the  fund  here  meant  Is  one  specially  appro- 
priated and  set  aside  by  the  legislature  for 
the  payment  of  the  designated  claim,  or  of  a 
designated  class,  of  which  it  constitutes  one. 
But  It  Is  not  probable  that  a  fund  thus  con- 
stituted was  the  one  intended  for  designation 
by  the  indorsement.  With  much  greater  rea- 
son we  may  infer  that  It  had  reference  to 
some  one  of  the  few  fimds  that  are  provided 
for  »mder  general  laws  In  pursuance  of  funda- 
mental enactments.  Tlie  constitution  directs 
that  "the  legislative  assembly  shall  provide 
for  raising  revenue  sufficient  to  defray  the 
expenses  of  the  state  for  each  fiscal  year,"  and 
that  "every  law  imposing  a  tax  shall  state 
distinctly  the  object  of  the  same  to  which 
only  It  shall  be  applied."  Const,  art.  9,  SS  2, 
3.  And  It  has  been  the  usage  of  the  legisla- 
ture, by  virtue  of  these  provisions,  to  direct 
the  levying  of  taxes  for  specified  purposes, 
sucli  as  for  current  expenses,  for  common 
school,  and  for  university  purposes,  and  the 
like;  thus  creating  separate  and  distinct  funds 
into  which  the  revenues  fiow  from  the  tax 
collector  or  other  sources  of  income,  and  out 
of  which  all  the  expenses  of  the  state  gov- 
ernment must  be  met.  Taxes  levied  for  cur- 
rent expenses  go  into  the  general  fund;  those 
for  common  school  purposes,  together  with  In- 
terest derived  from  Investments,  Into  the  com- 
mon school  fund,  and  the  same  with  the  uni- 
versity and  other  funds.  And  if  a  tax  is  di- 
rected to  be  levied  for  a  special  purpose  it 
goes  Into  the  special  fund  thus  provided  for, 
and  these  are  the  funds  of  which  the  secretary 
shall  take  account  in  making  his  Indorse- 
ments and  drawing  his  warrants  upon  the 
treasury.    All  of  the  earlier  appropriations 


proceeded  upon  this  Idea,  and  the  later  ones 
are  not  in  conflict  with  It.  The  first  gen- 
eral appropriation  act  adopted  In  1860  em- 
ployed the  following  language,  vie.:  "That 
the  following  sums  be  and  the  same  are  here- 
by specifically  appropriated  to  the  several  ob- 
jects hereinafter  mentioned  for  two  years, 
•  •  •  to  be  paid  out  of  any  money  In  the 
treasury  not  otherwise  appropriated."  Then 
follows  an  itemized  statement  of  the  various 
salaries  and  exi>enses  for  which  It  shall  be 
disbursed,  without  naming  or  designating  any 
separate  fund,  thus  leaving  but  a  single  fand 
for  the  seci-etarj'  to  take  into  account  in  the 
indorsement  of  claims  and  in  drawing  his  war- 
rants. This  practice  was  continued  until  1872, 
when  for  the  first  time  the  legislature  adopted 
the  plan  of  naming  sei)arnte  funds  in  the  ap- 
propriation bills,  but  subsequent  acts  have 
not  been  uniform  iu  this  i-esjiect.  The  lan- 
guage In  all  to  eflfectiiate  the  appropriation  is 
in  purport  the  same,  "to  be  paid  out  of  any 
money  In  the  treasury  not  otherwise  appro- 
priated," or  from  the  common  school  fund, 
university  fund,  or  other  fund,  as  the  case 
may  be.  Then  f<41ows  the  naming  of  subdi- 
vided funds,  as  "executive  fund,"  "general 
fund,"  "Judicial  fund,"  and  the  like.  But  In 
most.  If  not  all,  of  these  subdivided  funds 
are  contained  Items  of  salaries  and  expenses 
to  be  paid,  as  in  the  former  acts.  The  leg- 
islature could.  If  It  saw  fit  name  a  fund 
for  each  separate  salary  or  Item  of  expense, 
but,  howsoever  the  original  funds  may  be 
subdivided  by  the  appropriation  bill,  the 
appropriation  Is  exhausted  as  to  each  separate 
item  as  the  money  necessary  to  Its  discharge 
is  paid  out  by  tlie  treasurer;  tliat  Is,  the  ap- 
propriated funds  for  any  one  Item  are  not  ap- 
plicable to  the  payment  of  any  other  Item  In 
the  whole  li.«t,  so  that  after  all  the  spedflc 
items  govern  the  disbursements,  and  not  the 
subdivided  funds  as  designated  In  the  act. 
The  term  "fund"  is  not  synonymous  with  "ap- 
propriation." and  as  a  matter  of  fact  there 
are  not  many  separate  fimds  In  tlie  treasury, 
but  there  may  be  many  appropriations,  and 
most  of  the  latter  are  payable  out  of  the  same 
fund.— the  general  fund.  Proll  v.  Dunn.  80 
Cal.  226,  22  Pac.  143.  This  understanding  of 
the  term  is  in  harmony  with  the  apparent 
sense  in  which  It  Is  used  In  the  siune  act  In 
a  clause  for  the  direction  and  control  of  the 
state  treasurer.  He  Is  required  "to  pay  on 
demand  out  of  the  state  trea.sury  all  sums 
authorized  by  law  to  be  so  paid,  if  there  are 
appropriate  funds  in  the  treasury  to  pay  the 
same,  and  when  any  sucli  sum  is  required  to 
be  paid  out  of  a  particular  fund,  it  sliall  be 
paid  out  of  such  fund  only;  and  he  shall  pay 
no  fund  out  of  the  treasury  except  in  pursu- 
ance of  law  authorizing  the  payment."  The 
first  clause  enjoins  upon  the  treasurer  the 
duty  of  iw.vlng  out  of  the  treasury  all  sums 
authorized  by  law  to  be  paid;  that  Is  to  say, 
lie,  like  the  secretary  of  state,  in  auditing- 
must  see  to  It  that  the  sums  disbursed  are 
upon  valid  claims  or  demands  against  the 


Digitized  by 


Google 


Or.) 


8HATTUCK  t.  KINCAU). 


768 


•tate,  racl!,  IlablllHes  or  obllgattons  aa  the  law 
has  authorized  to  be  incurred.  All  sams  thus 
authorized  by  law  must  be  paid  If  there  are 
appropriate  fuDds  In  the  treasury;  and  when 
such  sum  Is  required  to  be  paid  out  of  a  par- 
ticular fund,  then  out  of  such  fund  only. 
Herein  there  is  no  reference  to  any  appropriat- 
ed fund  set  aaide  In  the  treasury  for  a  specif- 
ic purpose.  The  "fnnds"  referred  to  are  such 
as  may  be  applicable  in  the  disbursement  of 
Bums  authorized  by  law  to  be  paid.  And  the 
particular  fund  may  be  one  of  the  few  pro- 
vided for  by  law  under  the  constitution.  la 
the  latter  clause,  howerer,  we  And  an  addi- 
tional limitation  upon  the  action  of  the  treas- 
urer. He  shall  pay  no  fund— that  Is,  no  one 
of  the  funds  provided  by  law,  and  of  course 
no  part  of  any  one  of  such  funds— out  of  the 
treasury  except  In  pursuance  of  law  author- 
izing the  payment  thereof,  or,  in  other  words, 
the  disbursement  of  the  fund.  This  contem- 
plates an  appropriation  of  the  fund,  and  an 
Inhibition  upon  the  treasurer  to  disburse  it  In 
any  event  unless  so  appr(q;>rlated.  The  clause 
authorizing  the  treasurer  to  Indorse  upon  war- 
rants "Not  paid  for  want  of  funds"  must  be 
read  is  connection  with  these  clauses,  and, 
when  so  Interpreted,  it  becomes  at  once  In- 
telligible and  plain  without  the  changing  of  a 
syllable  or  a  sentence;  otherwise,  aa  under 
the  contention  of  the  counsel  for  respondent 
the  words  "the  appropriate  fund"  must  be 
made  to  reed  "appropriated  funds."  It  is 
elementary  that  an  act  must  be  so  construed. 
If  possible,  as  to  give  effect  to  all  Its  provi- 
sions, as  it  is  presumed  that  the  legislature  In- 
tended each  to  answer  some  appropriate  and 
specific  purpose;  and  with  the  Interpretation 
here  Indicated  all  the  other  provisions  of  the 
act  prescribing  and  governing  the  secretary's 
official  duties  as  auditor  of  public  accounts 
and  in  the  capacity  of  superintendent  of  the 
fiscal  concerns  of  the  state  become  operative 
at  all  times,  otherwise  the  most  important  of 
them  must  fall  utterly  into  disuse  whenever 
it  happens  that  appropriations  have  been  ex- 
hausted, and  all  the  time  suspended  as  to  any 
particular  Items  or  claims  where  funds  are 
not  set  aside  in  the  treasury  for  their  dis- 
charge. We  may  instance  some  of  them.  By 
section  2208  the  secretary  is  required  to  re- 
port to  the  legislature  at  the  commencement 
ef  each  rej^ular  session  a  complete  list  of  all 
accounts  so  audited,  and  to  enter  in  a  book 
kept  for  that  purpose  an  abstract  of  all  war- 
rants drawn  on  the  treasury,  showing  the 
date,  number,  name  of  claimant,  the  amount 
claimed,  the  amount  allowed  thereon,  and 
from  which  fund  to  be  paid.  And  by  section 
2209  it  is  prescribed  that  all  persons  having 
'Claims  shall  present  them  to  the  secretary  to 
be  audited,  settled,  and  allowed  within  two 
years,  and  not  afterwards;  that,  if  any  per- 
son is  dissatisfied  witb  his  decision  on  any 
claim,  account,  or  credit,  it  is  made  Us  doty, 
at  the  request  of  such  person,  to  refer  the 
same  to  the  legislative  assembly;  and  that  in 
-all  suits  in  behalf  of  the  state  no  debt  or  claim 


shall  be  allowed  against  the  state  as  a  set- 
off but  such  as  have  been  exhibited,  and  by 
him  allowed  or  disallowed.  Under  the  theory 
that  there  can  be  no  auditing  unless  there  is 
an  appropriation,  all  these  clauses,  among  oth- 
ers, would  rest  In  abeyance  for  the  time  be- 
ing, and  in  some  Instances  becmne  absolutely 
nugatory,  public  service  would  be  impeded, 
and  individuals  might  suffer  injustice.  There 
is  a  natural  and  rational  implication  from  the 
provisions  here  alluded  to  that  the  secretary 
should  act  upon  the  claims  presented  to  him 
with  reasonable  dispatch;  and,  as  there  are 
no  exceptions  touching  when  he  shall  not  act, 
we  Infer  that  the  want  of  an  appropriation  of 
funds  then  applicable  will  not  suspend  his  de- 
cision. We  hold,  therefore,  that  when  a  claim 
against  the  state  is  presented  to  the  secretary 
he  must  act  upon  it,  whether  there  has  been 
an  appropriation  of  funds  with  which  to  meet 
It  or  not;  and,  if  allowed,  he  must  Indorse 
upon  it  the  amount  so  allowed,  and  the  fund,— 
one  of  the  original  funds  subsisting  under 
provisions  of  law,  not  the  subdivided  or  ap- 
propriated fund,  from  which  it  Is  to  be  paid, 
—and  draw  his  warrant  on  the  treasury  for 
the  same.  He  has  nothing  to  do  with  the 
subdivided  fund.  The  treasurer  must  look  to 
that  State  v.  Hoffman,  35  Ohio  St  435,  443. 
The  drawing  of  the  warrant  is  made  a  part  of 
the  act  of  auditing,  and  is  the  claimant's  evi- 
dence or  certificate  of  the  allowance.  Nor  is 
It  the  drawing  of  money  from  the  treasury. 
Evans  v.  McCarthy,  43  Kan.  420,  22  Pac  631. 
The  warrant  la  but  prima  facie,  not  conclu- 
sive, evidence  of  the  validity  of  the  allowed 
claim;  and,  unless  there  is  authority  of  law 
for  the  payment  of  such  claim,  the  treasurer 
may  refuse,  and.  Indeed,  it  is  his  duty  to  re- 
fuse, to  pay  the  warrant,  even  If  funds  are 
appropriated.  Goldsmith  v.  Baker  City  (Juat 
decided)  49  Pac  973;  State  v.  Lindsley  (Wash.) 
27  Pac.  1019.  The  legislature  could  have 
provided  for  auditing  or  settling  claims  and 
demands  agahist  the  state  without  at  the 
same  time  directing  the  warrant  to  be  drawn, 
or  it  could  have  directed  that  no  warrant 
should  issue  without  an  appropriation,  but  It 
has  not  seen  fit  to  do  so,  and  It  seems  to  ne 
the  general  policy  of  oar  legislation  to  asso- 
ciate the  drawing  of  the  warrant  with  the 
auditing  of  the  claim,  so  that  they  become 
part  and  parcel  of  the  same  act  There  are 
some  exceptions  to  be  found  In  the  statute, 
but  the  particularity  with  which  they  are 
usually  specified,  dlrecthig,  in  effect  that  no 
warrant  shall  issue  unless  there  are  funds  set 
aside  In  the  treasury  with  which  to  meet  the 
demand,  but  fortifies  the  idea  of  the  recogniz- 
ed existence  of  the  general  plan  under  which 
the  absence  of  a  prior  appropriation  of  funds 
is  not  an  objection  to  the  Issuance  of  the  war- 
rant People  V.  Llppincott,  72  lU.  578;  Peo- 
ple V.  Secretary  of  State,  58  IlL  94.  It  some- 
times occurs,  however,  that  special  appropria- 
tions are  made  for  a  particular  purpose  where 
the  act  itself  authorizes  the  incurring  of  tha 
expense,  and  ia  the  only  warrant  of  law  there- 
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for.  In  Buch  cases,  of  course,  the  measure 
of  the  appropriation  Is  the  limit  of  authority 
to  obligate  the  state,  and  hence  the  secretary 
could  neither  audit  nor  draw  his  •warrant,  be- 
cause the  claim  is  not  one  which  the  law 
would  recognize  as  valid  against  the  state. 
Flynn  v.  Attorney  General,  9»  Mich.  96,  57 
N.  W.  1002. 

In  coming  to  this  conclusion  we  have  not 
overlooked  the  case  of  Brown  v.  Fleischner, 
4  Or.  132.  This  authority  may  be  regarded 
as  In  iralnt,  as  It  was  based  mainly,  if  not  ex- 
clusively, upon  the  ground  that  the  authority 
of  the  secretary  of  state  to  audit  accounts 
and  draw  warrants  upon  the  treasurer  de- 
pends upon  the  condition  that  an  approprlauon 
lias  been  made  for  their  payment,  although 
the  proceeding  was  for  a  writ  of  mandamus 
against  the  treasurer  to  compel  him  to  pay 
warrants.  But  we  firmly  believe  that  the 
case  was  decided  upon  a  mistalien  Interpre- 
tation of  the  statute,  and  we  cannot  give  our 
approval  to  a  construction  which.  In  effect, 
suspends  the  operation  of  certain  plain  and 
distinct  provisions  necessary  to  the  due  and 
orderly  administration  of  the  public  service, 
and  which  at  the  same  time  nullifies  complete- 
ly one  of  the  most  Important  constitutional 
functions  pertaining  to  the  office  of  secretary 
of  state  whenever  there  is  not  a  subsisting 
appropriation.  If  such  was  the  Intention  of 
the  legislature,  it  would  no  doubt  have  given 
some  indication  thereof  in  expressing  its  will 
pertaining  to  the  subject;  and,  in  the  absence 
of  such  an  Indication,  we  feel  constrained  to 
believe  that  such  was  not  its  Intention.  The 
case  of  Brown  t.  Fleischner  will,  therefore, 
be  overruled  In  bo  far  as  It  Is  in  conflict  with 
this  opinion. 

This  leaves  but  one  other  question  to  be  de- 
termined, and  that  is  whether  the  secretary 
should  be  required  to  audit  and  draw  his  war- 
rant for  this  particular  demand.  The  author- 
ities seem  to  be  uniform  that,  when  the  nature 
and  amount  of  the  services  rendered  the  state 
are  definitely  fixed  and  ascertained,  and  the 
compensation  therefor  is  reguhited  by  law 
such  as  the  salaries  of  public  oflicers,  the  du- 
ty of  auditing  and  allowing  the  account  or 
claim  for  such  services  becomes  a  mere  mln- 
Istcriai  act,  the  i>erformance  of  which  may  be 
required  by  mandamus.  And  so  it  is  with 
drawing  the  warrant  for  the  payment  of  the 
claim  or  denitind.  High,  Extr.  Rem.  H  101, 
104,  105;  Fowler  v.  Pelrce,  2  Cal.  165;  Bryan 
v.  Cattell,  15  Iowa,  538;  Swann  v.  Buck,  40 
Miss.  2CS,  291.  In  accordance  with  these  con- 
siderations, the  Judgment  of  the  court  below 
will  be  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  overrule  the 
demurrer. 

BEAN,  J.  I  concur  in  the  view  expressed 
In  the  prevailing  opinion  that  under  the  stat- 
ute the  secretary  is  not  authorized  to  audit 
a  claim  without  Issuing  his  warrant  to  the 
claimant  as  evidence  thereof.  The  two  acts 
seem  to  be  made  by  the  statute  concurrent. 


But  I  am  not  entirely  satisfied  with  the  con- 
clusion that  he  can  be  compelled  by  manda- 
mus to  audit  a  claim  and  Issue  a  warrant 
thereon.  In  the  absence  of  an  appropriation 
by  the  legislature  with  which  to  pay  the  war- 
rant when  issued;  but,  as  my  associates  are 
agreed  upon  the  question,  I  do  not  feel  author- 
ized to  dissent  upon  the  doubt  I  entertain. 


CROASMAN  v.  KINCAID,  Secretary  of  State. 

(Supreme  Court  of  Opegon.    Aug.  9,  1897.) 
CiJiiiis  AGAINST  State— AppROPKiATioxs  roR  Pat- 

MBNT— MaNDAMCS. 

1.  Hill's  Ann.  Laws,  i  3877,  providing  that  all 
acoouuts  for  Bupplies  for  the  pi>uitentinry  shall 
specify  the  items,  be  certified  by  the  sui)eriuti>ud- 
ent,  and  presented  to  the  secretary  of  state,  wha 
shall  audit  the  same,  and  issue  warrants  on  the 
treasurer  for  their  payment,  etc.,  does  not  make 
an  appropriation  for  the  payment  of  the  class  of 
clnims  reforred  to. 

2.  irnder  Hill's  Ann.  Laws,  §§  2208,  3877, 
whereby  the  secretary  of  state  is  charged  with 
the  duty  of  determining  claims  against  the  state, 
mundaniiis  will  issue  to  coniiji"]  suc-h  officer  to  pass 
upon  an  unliquidated  demand  for  supplies  fur- 
nished to  the  penitentiary,  and  to  allow  or  disal- 
low the  same. 

Appeal  from  circuit  court,  Marlon  county; 
H.  H.  Hewitt,  Judge. 

Mandamus  by  A.  B.  Croasman  to  compel 
Harrison  R.  Klncald,  secretary  of  state,  to  au- 
dit a  claim.  A  demuirer  to  the  writ  was  stis- 
talned,  and  plaintiff  appeals.     Reversed. 

R.  E.  Moody,  for  appellant.  N.  B.  Knight, 
for  resi)ondent 

WOLVERTON,  J.  This  case  was  argued 
and  submitted  with  the  case  of  Shattuck  v. 
Klncald  (Just  decided)  49  Pac.  7D8,  and  upon 
the  same  briefs.  The  claim  Involved  is  one 
preferred  against  the  state  by  plaintiff  for 
supplies  furnished  at  the  instance  and  re- 
quest of  the  superintendent  of  the  state  peni- 
tentiary, for  the  use  of  said  Institution,  which 
are  alleged  to  be  of  the  reasoimble  value  of 
120.  The  bill  constituting  the  claim  was 
itemized  and  sworn  to  by  the  claimant,  cer- 
tified to  as  correct  by  the  superhitendent,  and 
presented  to  the  secretary  of  state,  with  a  re- 
quest that  he  audit  and  allow  the  same,  and 
draw  his  warrant  upon  the  treasiu'er  for  the 
amount,  which  being  denied,  this  proceeding 
was  instituted,  to  compel  him  to  do  so.  A  de- 
murrer was  Interposed  to  the  alternative  writ 
of  mandamus,  and,  being  sustained.  Judgment 
was  entered  dismissing  the  proceedings,  from 
which  plaintiff  appeals. 

Section  3877,  Hill's  Ann.  Laws  Or.,  Is  per- 
tinent to  the  inquiry  here,  and  Is  as  follows: 
"All  accounts  for  supplies  for  the  penitentiary 
or  prisoners  shall  si>eclfy  the  items,  and  be 
certified  to  by  the  superintendent,  and  pre- 
sented to  the  secretary  of  state,  who  shall 
audit  the  same  and  issue  warrants  on  the 
treasurer  for  the  payment  of  said  claims,  and 
no  money  shall  be  paid  for  any  purpose  on 
account  of  said  penitentiary  except  upon  said 
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warraDts."  TTie  questions  presented  are  (1) 
whether  this  section  malces  an  appropriation 
of  funds  out  of  the  treasury  for  the  payment 
of  the  class  of  claims  against  the  state  con- 
templated thereby;  and  (2)  whether,  In  case 
it  does  not  effectuate  an  appropriation,  the 
secretary  can  be  required  to  audit  the  ac- 
count, and  draw  his  warrant  on  the  treasurer 
for  the  payment  of  the  same. 

We  are  satisfied  that  rnder  the  law,  as  as- 
certained and  applied  in  the  case  of  Shattuck 
V.  Kincaid,  the  section  quoted  does  not  con- 
stitute an  appropriation  of  money  In  the  treas- 
ury to  the  payment  of  the  class  of  claims  con- 
templated thereby,  and  this  disposes  of  the 
first  question. 

Under  the  constitution,  the  secretary  of  state 
Is  the  auditor  of  public  accounts,  and,  by  law, 
he  Is  charged  with  the  duty  of  superintending 
the  fiscal  concerns  of  the  state;  and  It  was 
no  doubt  because  of  the  functions  thus  dele- 
gated to  and  pertaining  to  his  ofQce  that  the 
legislature  referred  to  lilm  claims  of  the  class 
involved  to  be  audited.  We  have  seen  (Shat- 
tuck  V.  Kincaid)  "that  when  the  nature  and 
amount  of  services  rendered  the  state  are  defl- 
nltely  fixed  and  ascertained,  and  the  compen- 
sation therefor  is  regulated  by  law,  such  as 
the  salaries  of  public  officers,  the  duty  of  au- 
diting or  allowing  the  account  or  claim  for 
such  services  becomes  a  mere  nJnisterial  act, 
the  performance  of  which  may  be  required  by 
mandamus."  See  cases  therein  cited.  Such 
Is  not  the  case,  however,  when  the  duty  Is  one 
which  necessarily  involves  the  exercise  of  dis- 
cretion and  Judgment,  and  mandamus  will  not 
He  to  direct  or  control  the  decision  or  deter- 
mination of  the  functionary  to  whom  the  dis- 
charge of  such  duty  Is  confided;  and  this  Is 
so  because  It  is  the  discretion  and  judgment 
of  that  functionary,  not  that  of  the  court, 
which  is  to  be  exercised.  But,  while  courts 
will  not  direct  and  control  discretion  and 
Judgment,  they  will  require  its  exercise,  not 
with  a  view  to  any  particular  result,  but  that 
the  officer  shall  proceed  In  the  discharge  of 
bis  duty,  and  determine  matters  proper  for 
his  cognizance,  and  declare,  according  to  his 
own  Judgment,  the  result  of  his  consideration. 
Miller  V.  County  Court,  34  W.  Va.  285,  12  S. 
E.  702;  State  v.  Oliver,  116  Mo.  188,  22  S.  W. 
637;  Walles  v.  Smith  (Md.)  23  Atl.  922;  Bur- 
ton V.  Furman  (N.  C.)  20  S.  E.  443;  State  v. 
Doyle,  38  Wis.  92;  People  v.  Board  of  Sup'rs, 
26  Barb.  118;  Dechert  v.  Com.,  113  Pa.  St.  229, 
6  Atl.  229;  People  v.  Auditor,  2  Colo.  97;  Spell. 
Extr.  Relief,  §  1459.  But  the  remedy  thus  In- 
voked must  not  be  extended  beyond  its  legiti- 
mate purposes,  so  as  to  take  the  place  of  a 
suit  against  the  state  by  Its  consent  to  estab- 
lish demands  which  are  uncertain  or  unliqui- 
dated, and  which  properly  fall  within  the  leg- 
islative cognizance.  Swann  v.  Buck,  40  Miss. 
268,  291;    Rice  v.  State,  95  Ind.  83. 

Construing  section  3877,  supra,  with  section 
J208,  Hill's  Ann.  Laws  Or.,  whereby  the  sec- 
retary Is  charged  with  the  express  duty  of  ex- 
amining and  determining  the  claims  of  all  per- 


sons against  the  state.  It  would  seem  that  he 
is  required  to  audit  and  allow  or  disallow 
cktims  of  the  natm-e  Involved  here,  as  well  as 
those  of  a  general  character,  with  this  dlfTer- 
ence  In  the  manner  of  proof  only;  that  the 
certificate  of  the  superintendent  of  the  peni- 
tentiary is  made  a  necessary  adjunct  to  the 
presentation  of  the  claim  or  demand.  The 
plahitlff's  claim  Is  an  unliquidated  demand 
for  supplies  furnished  the  superintendent,  and 
the  secretary  is  required  to  determine  the 
amount  and  validity  thereof,  under  the  law 
and  evidence;  and  this  calls  for  the  exercise 
of  Judgment  such  as  the  courts  will  not  con- 
trol, but  they  will,  under  the  authorities,  com- 
pel Its  exercise.  Wallea  v.  Smith,  supra.  The 
Issuance  of  the  warrant  in  pursuance  of  sec- 
tion 3877  is  made  the  direct  and  legitimate 
result  of  the  auditing  or  allowance,  and  is  to 
be  considered  as  part  of  one  and  the  same  act, 
as  under  the  general  provisions,  so  that  In  the 
event  of  an  allowance  the  warrant  must  is- 
sue. In  the  light  of  these  considerations,  the 
allegations  of  the  complaint  being  admitted 
by  the  demurrer.  It  is  manifestly  proper  that 
the  secretary  should  exercise  his  discretion, 
and  pass  upon  plalntifTs  claim,  and,  if  allow- 
ed, draw  his  warrant  therefor.  The  Judgment 
of  the  court  below  will  therefore  be  reversed, 
and  the  cause  remanded,  with  directions  to 
overrule  the  demurrer. 


IRWIN-HODSON   CO.   v.  KINCATD,   Secre- 
tary of  State. 
(Supreme  Court  of  Oregon.    Aug.  9.  1897.) 

Manoahcs — Secrbtaht  op  State— Examisatioh 
op  Claims. 
Under  Hill's  Ann.  Laws,  {  2848,  providing 
that  the  secretary  of  state  shall  cause  to  be  print- 
ed biaulv  assessment  rolls  and  other  forms;  and 
section  2208,  subd.  7,  requiring  him  to  examine 
the  claim  therefor,  and  to  draw  his  warrant  for 
it, — mandamus  will  issue  to  compel  him  to  act, 
but  not  to  direct  how  or  to  what  effect  he  shall 
act;  since,  in  passing  on  the  quality  of  the  work 
and  materinis,  rensonabloness  of  the  charge,  etc., 
he  must  exercise  his  discretion  and  judgment. 

Appeal  from  circuit  court,  Marlon  county; 
H.  H.  Hewitt,  Judge. 

Mandamus  by  the  Irwln-Hodson  Company  tc 
compel  Harrison  R.  Kincaid,  secretary  of  state, 
to  audit  a  claim,  and  draw  his  warrant  for  It. 
From  a  Judgment  In  favor  of  defendant,  plain- 
till  appeals.    Reversed. 

R.  E.  Moody,  for  appellant  N.  B.  Knight, 
for  respondent 

WOLVERTON,  J.  This  case  involves  the 
question  whether  the  secretary  of  state  ought 
to  be  requhred  to  audit  and  allow  and  draw 
his  warrant  upon  the  treasurer  for  $221.50, 
the  amount  of  a  certain  claim  In  favor  of 
plaintiff,  which  Is  for  ruling  and  binding  33 
volumes  of  assessment  and  tax  rolls,  and  rul- 
ing recapitulating  sheets,  at  the  Instance  and 
request  of  the  secretary.  He  Is  authorized  to 
incur  the  expense  by  section  2848,  Hill's  Ann. 
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Laws  Or.,  which  la  as  follows:  "The  secretary 
of  state  shall  from  time  to  time,  as  he  may 
deem  proper,  cause  to  be  printed  blank  assess- 
ment rolls  and  other  forms  for  proceedings 
required  by  this  chapter,  and  shall  transmit 
the  same,  together  with  such  instructions  as  he 
shall  think  useful,  to  the  several  county  clerks 
In  this  state,  who  shall  distribute  the  same  to 
the  assessors  of  their  several  counties."  The 
duty  to  examhie  and  determine  the  claim,  and 
to  draw  his  warrant  therefor,  is  imposed  by 
subdivision  7,  §  2208,  dlscassed  and  construed 
In  Shattuck  v.  Klncaid  (Or.)  40  Pac.  758;  but 
the  act  required  is  one  involving  the  exercise 
of  discretion  and  Judgment.  He  must  satisfy 
himself  touching  the  quality  of  the  work  and 
materials  furnished,  and  determine  upon  the 
reasonableness  of  the  charge,  or  whether  In  ac- 
cord with  the  contract.  If  any.  The  writ  of 
mandamus  can  therefore  only  require  that  he 
act  in  the  premises,  not  direct  how  or  to  what 
effect  he  shall  act,  and  Is  governed  in  all  ma- 
terial concerns  by  the  rules  of  law  ascertained 
and  applied  in  the  case  of  Croasman  v.  Kln- 
caid (just  decided)  Id.  7G4,  and  the  order  will  be 
the  same  here  as  in  that  case. 


DAVIS  V.  WHIDDEX.  County  Auditor. 
(S.  F.  1019.) 

(Sniiieuii;  Court  of  California.    July  28,  1897.) 

Htatl'ths  —  Approval   and  Operation  —  Clark 
KoAD  Law— CousTT  Govbksmbkt  Act. 

1.  When  two  irreconciiable  legislative  acts  are 
aijprovcd  upon  the  same  day,  resort  may  be  had  to 
the  ofttcp  of  the  secretary  of  state,  and  also  to 
the  publixhed  statutes,  for  information  as  to  the 
order  of  their  approval,  and  the  one  that  is  found 
to  have  been  approved  last  is  the  prevailing  law. 

2.  St.  1897,  p.  452  (County  Government  Act), 
having  been  approved  prior  to,  though  enacted 
on  the  same  day  aa,  St.  1897,  p.  374  (Clark  Koad 
I^w).  it  prevails  over  the  latter  in  case  of  con- 
ilictmg  provisions. 

In  bank. 

Application  of  Fred  A.  Davis  for  a  writ  of 
mandate  to  compel  Myron  A.  Whidden,  county 
auditor,  to  issue  warrants.     Writ  granted. 

Bishop  &  Wheeler,  for  petitioner.  Cbaiies 
E.  Snook,  Dist.  Atty.,  and  L.  S.  Church,  Dep. 
Di.st.  Atty.,  for  defendant. 

PER  CURIAM  (BEATTY,  C.  J.,  not  partici- 
pating). This  is  an  application  for  a  writ  of 
mandate  to  compel  the  respondent,  as  county 
auditor  of  the  county  of  Alameda,  to  draw 
his  warrants  in  payment  of  certain  claims  for 
road  work  done  by  order  of  the  board  of  su- 
I)ervlsors  of  the  county  on  June  1,  1897.  The 
work  was  not  done  to  prevent  damage  by 
storm  waters  or  floods.  The  claims  were  duly 
presented  to  and  allowed  by  the  board  of  su- 
pervisors of  the  county,  and  duly  certified  ac- 
cording to  law,  and  were  thereupon  assigned 
to  petitioner,  who  thereafter  demanded  of  the 
auditor  that  he  draw  his  warrants  on  the  coun- 
ty treasurer  in  payment  thereof.  This  demand 
the  auditor  refused,  and  he  Justified  his  refusal 


on  the  sole  ground  that  the  board  of  supervis- 
ors liad  no  power  or  authority  on  June  1,  1897, 
to  authorize  or  order  the  road  work  to  be  done 
for  which  the  claims  were  allowed.  To  sup- 
port this  position  he  relies  upon  an  act  passed 
by  the  last  legislature,  entitled  "An  act  for  the 
establishment  of  a  uniform  system  of  road 
government  and  administration  In  the  coun- 
ties of  the  state  of  California."  St  1897,  p. 
374.  The  act  was  approved  April  1,  and  went 
into  effect  May  31,  1897,  and  is  commonly 
known  as  the  "Clark  Road  Law."  It  is  claim- 
ed that  by  the  provisions  of  the  said  act  the  pow- 
ers and  duties  that  had  for  many  years  prior 
to  June  1,  1897,  been  exercised  by  the  boards 
of  supervisors  over  the  public  roads  in  the  eer- 
eral  counties  of  this  state  were  expressly  vrlth- 
drawn  from  the  supervisors,  and  exclusively 
vested  in  and  conferred  upon  the  road-district 
corporations  provided  for  in  the  act,  and  the 
officers  thereof,  and  tliat  for  this  reason  tbe 
board  of  supervisors  had  no  power  or  Jurisdic- 
tion to  order  the  work  to  be  done  as  alleged 
in  the  petition.  A  new  county  government  act 
was  also  passed  by  the  last  legislature,  wblcb 
was  approved  and  took  effect  on  the  same 
days  as  the  Clark  road  law.  St.  1887,  p.  452. 
By  section  25,  sulxl.  4,  of  this  act  It  is  provid- 
ed that  tbe  boards  of  supervisors  In  their  re- 
spective counties  shall  have  jiulsdictlon  and 
power  "to  lay  out,  maintain,  control,  con- 
struct, repair  and  manage  public  roads,  turn- 
pikes •  *  •  and  bridges  within  the 
county,  unless  otherwise  provided  by  law; 
•  ♦  •  provided,  that  the  road  commis.sIoners 
or  road  ovei-seers  In  their  respective  districts 
shall  employ  all  labor  required  and  direct  the 
conduct  of  work  of  any  kind  upon  any  and 
all  public  roads."  And  by  section  232  of  tiie 
act  It  is  provided  that  "all  acts  and  parts  of 
acts  Inconsistent  with  this  act  are  hereby  re- 
pealed." It  is  contended  for  petitioner  that 
this  last-named  act  was,  at  the  time  the  road 
work  in  question  was  done,  and  still  Is,  In 
force,  and  the  controlling  law  upon  the  sub- 
ject; that  the  Clark  road  law  never  has  been 
or  could  be  put  in  operation,  and  that  It  was 
repealed  by  the  county  government  act,  and, 
besides,  was  unconstitutional  and  void  for  va- 
rious reasons.  By  section  1  of  the  Clark  road 
law  every  road  district  Is,  In  effect,  declared 
to  be  a  public  corporation,  and  it  Is  made  the 
duty  of  the  boards  of  supervisors  In  the  sever- 
al counties  in  which  road  districts  do  not  now 
exist  "to  subdivide  such  counties  Into  road 
districts  as  by  law  now  provided";  and  by  sec- 
tions 2,  3,  4,  5,  6,  7,  and  8  authority  Is  given 
the  boards  of  supervisors  to  change  the  bound- 
aries of  old  districts,  to  form  new  districts, 
and  to  consolidate  two  or  more  existing  dis- 
tricts into  one  district.  Section  9  provides: 
"An  election  for  road  trustees  shall  be  held 
In  each  road  district  on  the  last  Saturday  of 
May  of  each  year,  at  a  place  In  each  district  to 
be  designated  by  Its  board  of  trustees:  (1) 
The  number  of  road  trustees  for  each  district 
shall  be  three.  •  *  •  (2)  In  new  road  dis- 
tricts the  road  trustees  shall  be  elected  on  the 
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last  Saturday  In  May  subsequent  to  the  forma- 
tion of  the  district.  ♦  *  *  (3)  When  a  va- 
cancy occurs  from  any  of  the  causes  specified 
In  section  906  of  the  Political  Code  of  this  state 
the  board  of  supervisors  shall  appoint  a  suita- 
ble person  to  fill  such  vacancy  until  the  first 
day  of  July  next  succeeding  such  appoint- 
ment." Section  16  provides:  "Except  when 
otherwise  authorized  by  law,  every  road  dis- 
trict -Shall  be  under  the  control  of  a  board  of 
road  trustees  consisting  of  three  members  who 
shall  be  residents  of  the  district."  Section  18 
provides:  'Vacancies  in  the  office  of  road 
trustees  are  caused  as  follows:  (1)  By  the 
happening  of  any  of  the  events  specified  In  sec- 
tion 996  of  the  Tolltical  Code;  (2)  by  failure 
to  elect  as  provided  in  section  9  of  this  act; 
(3)  by  the  resignation  of  a  tru.stee.  *  •  •" 
Section  19  provides:  'Tacancies  in  the  office 
of  trustee  In  a  new  district  shall  be  filled  as 
are  other  vacaucies.  No  pereon  shall  be  ap- 
pointed to  fill  any  vacancy  except  upon  peti- 
tion signed  by  at  least  ten  electors  of  the  dis- 
trict; provided,  that  a  vacancy  may  be  filled 
In  any  case  upon  petition  signed  by  a  majority 
of  the  electors  of  the  district."  Section  23  pro- 
vides, among  other  things,  "that  all  powers 
and  duties  by  this  act  conferred  upon  road 
districts  and  their  officers,  which  are  by  any 
law  enacted  prior  to  ajid  existing  at  the  time 
of  the  taking  effect  of  this  act  conferred  upon 
road  overseers,  or  road  commissioners,  or 
boards  of  supervisors,  or  other  officers,  shall 
be  deemed  withdrawn  by  this  act  from  the  of- 
ficers last  above  named  and  conferred  exclu- 
sively upon  road  districts  and  their  offlcei-s." 
Other  sections  prescribe  very  fully  the  powers 
and  duties  of  road  districts  and  their  trustees 
as  to  the  laying  out,  construction,  repair,  and 
management  of  roads  in  the  districts,  and  as 
to  the  levying,  collection,  and  expenditure  of 
moneys  raised  for  road  purposes.  That  tiiere 
IS  an  Irreconcilable  conffict  between  the  two 
acts  in  question  Is  apparent,  since  by  them  the 
same  powei-s  are  vested  in  entirely  distinct 
and  separate  bodies.  The  question,  then,  la, 
which  act  must  prevail? 

In  view  of  the  conclusion  reached,  it  Is  un- 
necessary to  determine  how  the  road  law  could 
be  put  In  operation;  that  Is,  how  the  vacan- 
cies In  the  ofiice  of  trustee  In  all  the  districts 
In  the  state  coidd  be  filled.  The  act  took  ef- 
fect on  the  sixtieth  day  after  Its  passage, — 
May  Slst,— and  it  provided  for  an  election  of 
trustees  on  the  last  Saturday  of  May,  which 
this  year  was  May  29th.  There  could,  there- 
fore, be  no  election  this  year,  and  the  offices 
of  trustee  were  left  vacant  How  coul'  those 
vacancies  be  filled?  Counsel  radically  dis- 
agree as  to  whether,  under  the  peculiar  pro- 
visions of  the  act,  they  could  be  filled  by  the 
boards  of  supervisors,  or  must  be  filled,  If  at 
all,  by  the  governor  of  the  state.  So  It  is  un- 
necessary to  consider  the  several  objections 
raised  to  the  road  law  upon  the  ground  that  It 
is  unconstitutional.  "It  Is  an  old  and  well- 
settled  rule  that  when  two  laws  upon  the 
same  subject,  passed  at  different  times,  are 


Inconsistent  with  each  other,  the  one  last  pas.><- 
ed  must  prevail."  People  v.  Dobbins,  73  Cal. 
257,  14  Pac.  800.  A  law  Is  not  finally  passed 
until  It  is  approved  by  the  governor,  and  trans- 
mitted by  him  to  the  secretary  of  state.  And, 
when  public  Justice  requires  It,  the  exact  time 
at  which  an  act  was  approved  may  be  ascer- 
tained. In  People  v.  Clark,  1  Cal.  406,  the 
facts  were  that  Clark  was  elected  cotmty 
Judge  at  an  election  regularly  appointed  and 
held.  On  that  day  the  legislature  passed  an 
act  repealing  the  one  by  virtue  of  which  the 
election  was  held,  and  conferring  upon  the 
governor  the  power  of  appointment.  The  re- 
pealing act  was  approved  tlie  same  day,  but 
at  what  hour  of  the  day  did  not  apppear. 
Some  days  thereafter  the  relator  was,  by  the 
governor,  appointed  county  Judge.  The  court 
sustained  the  validity  of  the  election,  and 
said:  "The  time  of  the  approval  of  the  ex- 
ecutive to  a  fact  which  can  be  ascertained 
and  proved,  and  In  all  cases  where  the  rights 
of  parties  are  In  any  manner  to  be  affected  by 
the  time  of  the  approval,  an  Investigation  of 
the  question,  when  did  the  event— the  pas.sage 
of  the  act— occur?  should  be  had."  In  Louis- 
viUe  V.  Savings  Bank,  104  U.  S.  409,  the  case 
of  People  V.  Clark,  supra,  was  cited  approv- 
ingly, and  the  court,  by  Mr.  Justice  Harlan, 
said:  "In  view  of  the  authorities.  It  cannot 
be  doubted  that  the  coiurt  may,  when  substan- 
tial Justice  requires  it,  ascertain  the  precise 
hour  when  a  statute  took  effect  by  the  ap- 
proval of  the  executive.  •  •  •  In  determin- 
ing when  a  statute  took  effect  no  account  Is 
taken  of  the  time  it  received  the  sanction  of 
the  two  branches  of  the  leglshttive  depart- 
ment, which  sanction  Is  as  essential  to  the 
validity  of  the  statute  as  the  approval  of  the 
executive.  We  look  to  the  final  act  of  ap- 
proval by  the  executive  to  find  when  the  stat- 
ute took  effect,  and,  when  necessary,  inquire 
as  to  the  hour  of  the  day  when  that  approval 
was,  in  fact,  given."  As  we  have  seen,  the 
two  acts  In  question  were  approved  on  the 
same  day,  April  1, 1897.  How,  then,  shall  we 
ascertain  the  chronological  order  in  which 
they  were  approved?  Since  the  publication 
of  the  first  volume  of  our  statutes  it  has  been 
the  uniform  custom  to  i>riut  and  publl.sh  all 
laws  approved  on  different  days  in  the  order 
of  their  approval,  and  it  is  only  a  fair  pre- 
sumption that  all  laws  approved  on  the  same 
day  are  printed  and  publ!sl;ed  in  the  same 
chronological  order  And  under  the  provi- 
sions of  section  528  of  the  Political  Code  tills 
order  of  printing  and  publication  would  seem 
to  be  required.  It  appears  from  the  statutes 
of  1897  that  the  Clark  road  law  commences  on 
page  374,  and  is  headed  "Chiipter  CCXLIV. " 
while  the  county  government  act  commences 
on  page  452,  and  is  headed  ''Chapter 
CCLXXVII."  From  this  order  we  infer  tha 
the  last-named  act  was  last  approved.  To  re- 
move the  possibility  of  doubt  upon  the  matter, 
it  may  be  added  tliat  courts  take  Judicial  no- 
tice of  the  following  facts:  of  whatever  is 
established  by  law,  and  of  the  public  and  prl- 
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rate  official  acta  of  the  legislative,  executlTe, 
and  Judicial  departments  of  the  state.  In  all 
such  cases  the  court  may  resort  for  Its  aid  to 
appropriate  books  and  documents  of  reference. 
Code  Civ.  Proc.  §  1875,  subds.  2,  3.  Resorting 
for  aid  to  the  office  of  the  secretary  of  state, 
we  learn  that  the  county  government  act  was 
In  fact  last  approved  by  the  governor,  and 
was  filed  in  the  office  of  the  secretary  of  state 
some  hours  after  the  filing  of  the  Clark  road 
law.  Under  these  circumstances  the  county 
government  act  must  be  held  to  be  the  later 
act,  and  must  prevail.  Let  a  peremptory 
writ  of  mandate  be  Issued  as  prayed  for. 


(U  Utah  440) 

SALT    r^KE    LITHOGRAPHING    CO.    t. 

IBEX  MINE  &  SMELTING  CO.  et  al. 

(Supreme  Court  of  Utah.    July  28,  1807.) 

Matekul  Man's  Libs— Extbst— Waivbb  bt 

ATTArHMBST. 

1.  A  lien  for  lumber  used  in  several  structures 
on  the  same  tract,  under  one  contract,  may  exist 
on  the  whole,  when  they  constitute  one  plant. 

2.  Though  iumljer  be  delivered  and  used  in  the 
construction  of  a  granulator  two  mouths  after 
the  operation  of  the  smelter  commenced,  it  may 
be  included  in  the  lien  for  the  lumijer  to  build  the 
smelter,  if  the  granulator  enables  it  to  be  more 
economically  operated,  and  was  contemplated  as 
a  part  of  the  plnut. 

3.  The  Nevada  Company  did  not  waive  its  lien 
for  lumber  by  the  levy  of  an  attachment,  after- 
wards dismissed,  on  the  same  property,  to  secure 
the  same  demand. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  county; 
M.  L.  Ritchie,  Judge. 

Action  by  the  Salt  Lake  Litbographbig  Com- 
pany against  the  Ibex  Mine  &  Smelting  Com- 
pany and  others.  From  the  judgment,  W.  S. 
McComlck  appeals.     Affirmed. 

Frank  Pierce,  for  appi^lLint  Frank  B.  Ste- 
I>Iiens,  for  respondent 

ZANE,  0.  J.  This  Is  an  appeal  by  the  de- 
fendant McComiek  from  so  much  of  the  decree 
entered  by  the  trial  court  as  adjudged  that  the 
lien  set  up  In  the  cro.ss  complaint  of  the  Sierra 
Nevada  Ltmiber  Company  was  superior  to  the 
lien  of  the  mortgage  described  in  his  cromplalnt. 
The  plaintiff,  the  Salt  Lake  Lithographing  Com- 
pany, filed  Its  comphiint  against  the  defend- 
ants, in  which  it  asked  the  court  to  appohit  a 
receiver  with  authority  to  take  possession  of 
the  property  of  the  defendant  the  Ibex  Mine  & 
Smelting  Company,  and  convert  it  Into  money, 
and  pay  Its  debts  according  to  their  priority. 
The  lumber  company  filed  an  answer  and  a 
cross  complaint  in  the  cause,  in  which  It  al- 
leged that  It  entered  into  a  verbal  contract 
with  the  Ibex  Company  on  the  14th  day  of  Sep- 
tember, 18£>4,  to  furnish  lumber  and  other 
building  material,  to  be  paid  for  as  delivered, 
to  be  used  in  constructing  a  smelter,  scales, 
assay  office,  flumes,  ore  bins,  boarding  bouse, 
and  other  appurtenances  upon  the  land  of  the 
company,— describing  it  as  one  tract.  It  was 
also  alleged  that  the  smelter,   scales,   assay 


office,  ore  bhis,  boarding  house,  and  other 
structures  and  appurtenances  were  to  consti- 
tute, and  did,  when  completed,  constitute,  one 
plant  for  smelting  purposes;  that  in  pursu- 
ance of  the  contract  the  lumber  company  fur- 
nished lumber  and  other  material  to  the  amount 
of  $6,728,  used  In  the  construction  of  the 
smelter  and  other  parts  of  the  plant  on  the 
piece  of  groimd  described;  that  the  first  ma- 
terial was  delivered  on  September  14,  18M, 
and  the  last  on  March  27,  1895;  that  notice  of 
the  lien  was  recorded  >Iay  25,  1895;  that,  after 
deducting  all  Just  credits,  there  stiU  remained 
due  f 2,638,  for  which  a  first  lien  was  alleged 
and  claimed.  The  defendant  McComiek  also 
filed  an  answer  and  cross  complaint,  in  which 
he  set  up  a  mortgage  executed  to  him  by  the 
Ibex  Company  on  March  0,  1895,  to  secure  a 
note  of  the  mortgagor  for  $60,000  of  the  same 
date,  recorded  on  the  11th  day  of  April  of  the 
same  year.  The  lumber  company  denied  that 
appellant  had  a  lien  superior  to  its  own,  and 
appellant  dented  that  the  lumber  company  had 
any  lien;  and,  if  the  court  should  find  It  had,  be 
claimed  his  to  be  superior  to  It  It  is  conceded 
that  the  Ibex  Company  owned  a  mine  for 
which  the  lumber  company  also  delivered  lum- 
ber, and  the  appellant  claims  that  tlie  accounts 
for  material  furnished  for  the  respective  plants 
were  not  kq)t  separate,  and  that  it  cannot  be 
ascertained  bow  much  should  have  been  char- 
ged for  materials  furnished  to  each.  While 
all  tiie  lumber  and  other  mateilal  furnished  to 
the  Ibex  Mine  &  Smelting  Company  to  be  used 
at  the  mine  and  at  the  smelter  are  contained 
In  the  same  account,  the  items  to  be  used  at  the 
mine  and  those  to  be  used  at  the  smelter  are 
separate,  and  the  charges  for  material  to  be 
used  at  each  plant  can  be  easily  ascertained, 
and  tlie  court  below  found  and  allowed  only 
for  that  used  In  the  construction  of  the  smelter 
and  other  structures  claimed  to  belong  to  that 
plant  The  appellant  also  urges  that  the  ma- 
terials for  which  the  lumber  company  dlalma 
Its  lien  were  used  In  several  buildings,  to  wit, 
the  smelter,  the  blower  house,  the  sampling 
mill,  the  ore  bins,  the  boarding  house,  the  su- 
perintendent's house,  the  blacksmith  shop,  the 
pug  mill,  the  assay  office,  and  the  granulating 
fiimie;  and  that  the  charges  for  materials  used 
in  each  structure  should  have  been  kept  sepa- 
i-ately,  and  that  they  did  not  constitute  a 
whole,  and  that  a  lien  could  not  be  decreed  on 
the  entire  premises  for  all.  In  effect,  the  ap- 
pellant Insists  that  a  separate  lien  should  have 
been  decreed  upon  each  structtne,  and  the  land 
occupied  by  It. 

If  each  structure,  and  the  land  upon  which  It 
stands,  could  be  used  for  separate  purposes, 
and  would  be  as  valuable  when  so  used  aa 
when  used  together  as  a  smelting  plant,  there 
would  be  great  force  in  the  claim.  But  hi 
view  of  the  facts  that  the  lumber  was  deliv- 
ered under  one  contract  and  the  stmctures 
were  all  erected  on  the  same  piece  of  ground, 
and  they  were  all  to  be  used  together  in  prose- 
cuting the  business  of  smelting,—  the  same  pur- 
pose, the  same  enterprise, — we  are  of  the  opin- 
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km  that  a  Iten  existed  on  the  entire  premises  for 
the  lamber  nsed  In  each  Btructure,  and  that 
one  Hen  could  be  decreed  thereon  for  the  securi- 
ty of  the  entire  bill,  the  aggregate.  PhO.  Mech. 
Liens  (3d  Ed.)  {  229;  Wall  ▼.  RobhiEon,  115 
Mass.  429;  Gilbert  y.  Fo-wler,  116  Mass.  375. 

The  appellant  claims  that  the  smdter  was 
completed  on  January  29,  1896,  and  that  the 
notice  of  the  Hen  was  not  filed  for  record  un- 
til May  26,  1895,  and  that  the  lumber  company 
did  not  acquire  a  Hen,  because  It  did  not  file  Its 
notice  within  60  days  after  completing  the  con- 
tract. The  last  item  for  material  waa  dellr- 
ered  on  March  27,  1896,  and  was  used  in  the 
construction  of  a  granulating  flume.  The  re- 
moval of  the  slag  from  the  smelter  was  necea- 
aary,  and  it  appears  from  the  evidence  that  It 
could  be  most  conveniently  and  economically 
done  in  the  use  of  the  flume.  We  are  of  the 
opinion  that  the  court  below  did  not  err  in  al- 
lowing the  Item  for  lumber  nsed  in  Its  con- 
Btmction,  and  that  the  lumber  company  had 
the  notice  recorded  within  the  60  days  given  by 
the  statute  after  the  completion  of  Its  contract 

It  Is  also  urged  that  the  lumber  company 
waived  Its  right  to  the  Hen  claimed  by  obtain- 
ing and  levying  an  attachment  upon  the  prop- 
erty of  the  Ibex  Company  for  the  same  de- 
mand before  filing  Its  cross  complaint.  It  ap- 
pears that  the  attachment  lien  was  not  pei^ 
(eeted,  and  that  it  was  dismissed.  We  are 
disposed  to  hold  that  the  Hen  of  the  lumber 
company  claimed  In  its  cross  complaint  waa 
not  waived  by  the  institution  of  the  attachment 
■nit  and  a  levy  of  the  writ  Braman  ▼. 
Swasey,  M  OaL  141;  West  t.  Viemmlng.  18 
IlL  248;  Association  v.  Wagner,  61  CaL  840. 
The  decree  appealed  from  Is  afSrmed. 

BABTCH  and  IflNER,  J3.,  concur. 
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HAMILTON  et  al.  v.  DOOLT. 

(Supreme  Court  of  Utah.     July  26.  1807.) 

Nbw    Trul  —  NoTicB  —  Waivb*  of  Dbfects— 

LaOHBS— CONVETANCB  IN  TRUST  —  Sai.B  —  Pu»- 
CDASE  BT  ThUSTBB  —  RiOHTg  Of  BsNEFIClA- 
RIES. 

1.  Under  section  8400,  Comp.  Laws  Utah 
1888,  only  the  defeated  or  aggrieved  party  to 
an  action  has  the  right  to  appeal,  and,  when  no- 
tice of  motion  for  new  trial  is  gerved  within  10 
days  after  notice  ol  the  decision  of  the  court.  It 
is  in  full  compliance  with  section  3402,  Id. 

2.  Where  coonael,  by  stipulation,  agreed  that 
the  statement  on  motion  (or  a  new  trial  was 
full,  true,  and  correct,  aud  that  the  same  might 
be  settled  by  the  court,  reserving  only  the  ob- 
jection that  no  statement  was  made  within  the 
time  provided  by  law,  and  that  no  order  of  the 
court  was  obtained  extending  the  time,  an  ol>- 
jection,  raised  for  the  first  time  in  this  court, 
that  the  notice  was  defective,  wiU  be  regarded 
M  waived. 

3.  Mere  lapse  of  time,  when  the  parties  remain 
In  the  same  relative  position,  and  the  delay  has 
worlted  no  serious  wrong  to  the  adverse  party, 
so  that  justice  can  still  lie  done,  although  an  im- 
portant ingredient  in  the  law  oic  laches,  will  not 
operate  as  a  bar  in  equity. 

4.  N.  mortgaged  certain  mining  property  to  I>., 
•nd  afterwards  conveyed  the  same,  with  other 
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ptoperty,  to  him  by  deed  absolute  on  its  face, 
without  consideration  except  the  parol  agreement 
that  D.  was  to  convert  the  same  into  money,  and 
out  of  the  proceeds  pay  the  debts  of  N.,  a  reason- 
able compensation  to  the  trustee,  and  turn  the 
balance  over  to  the  devisees  of  N.  As  a  port 
of  the  same  transaction,  N.  also  made  his  last 
will,  therein  providing  for  the  same  trust,  and 
appointing  D.  as  his  executor.  Afterwards  N. 
died,  and  D.,  having  assumed  bis  duties  aa  trus- 
tee, also  became  executor  of  the  estate.  At  the 
time  of  the  above  transactions,  negotiations  for 
the  sale  of  said  mining  property  to  a  certain 
syndicate  were  pending.  One-third  interest  in 
this  property  had  previously  been  conveyed  to  N. 
by  R.,  who  received  therefor  $3,000  cash,  and  a 
note  from  N.  for  $47,000.  This  conveyance 
was  made  for  the  purposes  of  the  sale,  and  a  re- 
conveyance was  to  be  made,  and  the  note  can- 
celed, if  the  sale  was  not  made  by  a  certain  date. 
The  third  interest  was  never  reconveyed  nor  the 
note  paid.  After  the  death  of  N.,  suit*  to  fore- 
close miners'  liens  on  the  mining  property  were 
commenced  against  D.  individuany  and  as  exec- 
utor, but  were  dismissed  as  against  him  as  exec- 
Dtor,  and  were  consolidated  into  one  suit  D. 
answered,  contesting  the  liens,  and  praying  that, 
if  the  court  should  decree  a  foreclosure,  his  mort- 
gage should  be  decreed  to  be  a  superior  lien.  A 
few  of  the  miners'  liens  were  held  superior  to  the 
mortgage  lien,  and  the  property  waa  sold  under 
a  decree  whicn  contained  a  clause  permitting  any 
of  the  parties  to  the  suit  to  bid  and  Ijecome  pur- 
diasers.  The  expenses  concerning  the  proper- 
ty, including  those  incurred  in  the  litigation,  were 
paid  out  of  funds  arising  through  the  conveyance 
from  N.  to  D.  At  Uie  foreclosure  sale,  D., 
through  one  C,  as  trustee  or  agent  for  him, 
purchased  the  said  mining  property.  The  nego- 
tiations for  sale  to  the  ayndicate  were  still  going 
on,  and  within  10  days  after  the  period  for  re- 
demption had  expired  it  wis  sold  to  the  syndicate 
by  D.  at  a  large  profit.  D.  refused  to  account 
tor  the  profits,  daimlng  that  he  purchased  the 
property  freed  from  any  trust.  Thereafter  J., 
a  creditor  of  N.,  and  R.,  the  holder  of  the  $47,- 
000  note,  and  who  had  never  presented  his  claim 
to  the  executor  for  allowance,  brought  suit  to 
establish  a  trust  in  their  favor  against  D.,  and 
to  compel  an  accounting  by  him.  Held:  First, 
thnt  the  property  which  was  conveyed  by  N.  to 
D.  became  a  trust  fund,  and  could  not  be  diverted 
from  the  objects  of  the  tnistj  second,  that  D.'s 
position  as  mortgagee  gave  bim  no  such  interest 
in  the  property  as  to  alter  his  position  as  trus- 
tee, or  oermit  him,  without  the  consent  of  the 
cestuis  que  trust,  to  aasume  any  attitude 
whereby  his  own  interests  might  be  opixwed  to 
their  interests;  third,  that  D.  could  not  act  aa 
trustee  up  to  the  time  of  the  sale,  then  disrobe 
himself  of  bis  fiduciary  character,  and,  with  the 
information  obtained  while  in  the  trust  relation, 
gain  an  advantage  to  himself;  fourth,  that  the 
court,  by  dismissing  the  foreclosure  suits  against 
him  ns  executor,  could  confer  no  power  upon  him 
to  gain  such  advantage;  fifth,  that  D.  had  no 
right  to  speculate  with  the  trust  fund,  and  there- 
fore it  was  \uB  duty  to  account  to  the  ccstiiis  due 
tnisfc  for  the  profits  of  the  sale  to  the  syndi- 
cate; sixth,  that  K.,  having  an  equitable  claim 
or  interest  In  the  property,  could  bring  siUt 
against  the  trustee  without  first  presenting  the 
cliiim  to  the  executor  for  allowance;  seventh, 
that  the  provision  permitting  any  party  to  bin 
at  the  sale  in  the  decree  of  foreclosure  did  not  au- 
thorize D.  to  purcliase  trust  property  for  his  own 
benefit. 

6.  When  the  circumstances  warrant  It,  a  trus- 
tee may,  by  special  application  to  a  court  of  eq- 
uity, obtain  a  decree  under  which  he  will  be  en- 
titled to  purchase  and  hold  trust  property  freed 
from  the  trust. 

6.  The  general  rule  Is  that  one  who  occupies 
the  position  of  trustee  for  the  benefit  of  others 
is  incapab'.e  of  purchasing  the  trust  property, 
either  at  a  public,  private,  or  judicial  sale,  tor 
himself.    In  such  case  the  beneficiaries  have  the 
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iption  to  affirm,  or  wHhin  •  reaaonable  time  aet 
aside,  the  tale,  and  in  case  of  affirmance  to  re- 
quire an  accounting  for  the  profits;  and  no  fraud 
on  the  part  of  the  tmatee  ao  porchasing  need  be 
Hliown  to  give  the  ceituii  Que  troat  the  bene- 
fit of  the  purchase. 
(Syllabus  b7  the  Court) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; S.  A.  Merrltt,  Judge. 

Bill  by  J.  F.  HamlHon  and  John  B.  Rohrer 
a«;aliist  John  E.  Dooly.  Decree  for  defend- 
ant, and  plaintilfs  appeal.     Reversed. 

This  is  a  suit  in  equity,  brought  to  establish 
a  trust  In  favor  of  the  plaintiffs,  and  to  com- 
pel an  accounting  by  the  defendant,  as  trus- 
tee, for  certain  proceeds  ot  the  sale  of  a  mine, 
and  for  other  property  which  came  Into  his 
hands  as  trustee  and  executor  of  an  estate. 
It  waa  alleged  in  the  complaint,  sabstantlally, 
that  on  or  about  the  20th  of  June,  HSU,  one 
William  A.  Norton  was  ludebted  to  the  plain- 
tiffs and  others,  and  at  that  time  was,  and 
previous  thereto  had  been,  the  owner  of  a 
large  amount  of  property,  including  the 
Charles  Dlclcens  mine  and  mill  site;  that  on 
or  about  the  same  date  Norton  conveyed,  with- 
out consideration,  by  deed  absolute  on  its 
face,  all  of  said  property  to  the  defendant,  but 
with  the  trust,  as  understood  by  the  parties, 
that  the  defendant  should  take  charge  of  the 
property,  convert  the  same  into  money,  and 
out  of  the  proceeds  pay  the  debts  of  Norton, 
and  return  any  balance  to  him  or  his  repre- 
sentatives; that  the  defendant  received  the 
property  under  the  trust;  that  the  plaintiffs 
are  creditors  of  Norfam;  that  the  defendant 
received  for  personal  property  sold  by  him 
about  $11,000,  and  converted  the  Charles 
Dickens  mine  and  other  property  Into  money, 
and  mingled  it  with  his  own;  that  the  amount 
of  the  money  received  for  said  property  was 
more  than  sufficient  to  pay  all  of  Norton's 
debts,  but  the  defendant  retains  it,  and  has 
failed  to  apply  the  same  under  the  trust; 
and  that  after  repeated  demands  for  i>ayment 
the  plaintiffs'  claims  remain  unpaid.  The  an- 
swer admits  the  conveyance  of  the  property 
by  Norton,  and  the  trust,  but  denies,  among 
other  things,  that  the  plaintiffs  were  creditors 
of  Norton  or  that  any  of  his  personal  prop- 
erty was  sold  for  any  greater  sum  than  $3,- 
254.12,  or  that  on  the  20th  of  June,  1884,  Nor- 
ton had  more  than  a  two-thirds  Interest  In 
certain  of  the  property,  including  the  Dickens 
mine,  descrllted  in  the  complaint,  or  that  de- 
fendant has  received,  from  the  sale  of  trust 
property,  an  amount  of  money  in  excess  of  the 
debts  of  Norton,  or  that  he  has  any  trust  mon- 
ey in  his  hands,  or  that  he  has  mingled  such 
money  with  his  own.  By  way  of  further  an- 
swer it  is  alleged  that  the  defendant  himself 
had  a  mortgage  on  two-thirds  of  the  Charles 
Dickens  mining  property  in  the  sum  of  $20,- 
000  and  interest,  and  that  W.  S.  McOornick 
had  a  mortgage  <n  tlie  other  third;  that  by 
foreclosure  i«oceedlngs  Instituted  in  Custer 
county,  Idaho,  where  the  Dickens  mine  was 
Situate,  bg  others  than  Uw  defendant,  Dooly, 


the  Dickens  property  was,  -  on  the  15th  of 
February,  1886,  charged,  Dy  tne  Judgment  <^ 
the  court,  with  various  liens,  among  them  the 
mortgage  lien  ot  the  defendant  amounting  to 
$25,610.41  on  two-thirds  of  said  premises,  and 
another  such  lien  in  favor  of  W.  8.  McComick 
(or  $22,368.77  on  the  other  third  thereof,  and 
thereupon  such  proi>erty  was  ordered  sold  to 
satisfy  the  several  incumbrances;  that  the  de- 
fendant herein  filed  an  answer  in  each  of  the 
several  foreclosure  proceedings  which  were 
brought  against  liim  individually  and  as  ex.- 
ecotor  of  the  estate  of  William  A.  Norton,  de- 
ceased, but  were  dismissed  as  against  him  as 
executor,  and  prayed  that,  if  the  court  should 
order  a  sale  of  the  premises,  the  amount  due 
on  his  mortgage  should  be  first  paid  out  ot  the 
proceeds  arising  out  of  the  undivided  twci- 
thlrds  of  the  Dickens  property;  that  the  de- 
cree of  sale  permitted  the  parties  to  those  ac'- 
tlons.  Including  the  defendant,  Dooly,  to  Ud 
and  become  purchasers  at  the  sale;  tliat  on 
the  21st  of  July,  1886,  the  Dickens  property 
was  sold  pursuant  to  the  decree  of  the  court; 
that  at  the  sale  two-thirds  of  the  property 
was  purchased  by  the  defendant  tor  $28,000; 
which  was  less  than  the  amount  of  his  claim, 
and  the  other  third  by  McComick  for  $24,000, 
both  purchases  having  been  made  through  B. 
0.  Cliambers,  as  trustee  for  the  defendant 
and  McComick;  that  the  purchase  for  de- 
fendant was  ao  made  that  his  interests  as 
an  Individual  and  as  trustee  might  be  sev- 
ered; that  thereafter,  on  or  about  the  10th  ot 
April,  1B87,  the  defendant,  h<ddlng  the  two- 
thirds  interest  in  the  Dickens  property  freed 
from  the  trust,  sold  the  same,  through  his 
trustee,  Cbamliers,  and  received  a  certain 
sum  therefor,  which  was  not  subject  to  any 
trust;  and  that  the  defendant,  as  trustee,  was 
forced  to  expend  large  sums  of  money  in  pro- 
tecting the  trust  property,  and  in  defending 
various  lawsuits  Involving  the  same.  It  is 
further  alleged  in  the  answer  that  on  June 
20,  1884,  Norton  made  and  published  his  last 
will  as  a  part  of  the  same  transaction  as  said 
deed,  and  appointed  the  defendant  as  his  ex- 
ecutor; that  on  the  15th  of  July,  1884,  the 
testator  died,  and  thereafter,  upon  the  will 
being  admitted  to  probate,  the  defendant 
qualified  as  such  executor,  and  notice  to  cred- 
itors was  published  as  required  by  the  laws 
of  Idaho;  that  his  letters  testamentary  were 
not  revoked  until  June  26,  1886;  that  the 
plaintiff  Rohrer  presented  no  daim  for  allow- 
ance, and  that  the  plaintiff  Hamilton  present- 
ed his  claim,  which  was  not  allowed. 

The  proof  shows  that  the  principal  proper- 
ty involved  hi  this  controversy  is  the  Charles 
Dickens  mine  and  mill  site,  which  is  situate  in 
Yankee  Fork  mining  district,  Custer  county, 
Idaho.  William  A.  Norton,  deceased,  was  tlie 
locator  of  the  mine,  and  after  location  convey- 
ed a  one-third  interest  therein  to  the  plaintiff 
Rohrer,  and  one-third  to  Fred  Phillips,  who 
conveyed  his  third  to  J.  D.  Wood.  After- 
wards Rohrer  and  Wood  conveyed  their  In- 
terests to  Norton  to  enable  him  to  sell  ibs 
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mine.  Norton,  Rohrer,  and  Philllpe  were  the 
locators  of  the  mill  site,  and  Rohrer  also  con- 
▼eyed  his  Interest  therein  to  Norton.  On  the 
23d  of  February,  1883,  after  obtaining  the 
deeds  from  Rohrer  and  Wood,  Norton  mort- 
gaged the  two-thirds  thus  conveyed  to  htm  to 
defendant,  Dooly,  for  $20,000.  He  had  pre- 
viously mortgaged  his  other  third  to  W.  8. 
McComIck  for  ?15,000.  At  the  time  the  mort- 
gage was  given  to  Dooly,  a  sale  of  the  prop- 
erty was  pending.  Norton  gave  Rohrer  and 
Phillips  each  ^3,000  in  cash,  and  a  note  for 
$47,000,  BO  that.  In  case  of  sale,  or  If  Norton 
failed  to  reconvey  to  them,— for  it  seems  the 
deeds  of  Rohrer  and  Wood  were  executed  to 
Norton  to  facilitate  a  sale,  the  property  to  be 
reconveyed  In  the  event  of  failure  to  sell,— 
then  they  would  have  something  to  show 
their  Interests.  While  It  Is  not  clearly  shown, 
yet  it  is  apparent  that  Wood  acted  merely  as 
agent  in  conveying  the  title  of  Phillips  to  Nor- 
ton. On  the  26th  day  of  March,  1884,  Norton 
mortgaged  the  whole  mine  to  George  L.  Shoup 
for  114,583.85.  On  June  20,  1884,  while  sick 
In  the  hospital  at  Salt  Lake  City,  Norton,  by 
deed  absolute  on  its  face,  and  without  con- 
sideration, conveyed  the  Dickens  mine  and 
two-thirds  of  the  mill  site,  with  other  proper- 
ty, to  the  defendant,  Dooly.  This  conveyance 
was  made  in  trust,  by  oral  agreement  of  the 
parties,  as  admitted  by  the  grantee,  to  sell 
tlie  property,  and  out  of  the  proceeds  pay  the 
debts  of  the  grantor,  a  reasonable  compensa- 
tion to  the  trustee,  and  the  balance  to  the 
grantor  or  bis  devisees  under  his  will.  At 
the  same  time  the  grantor  made  his  last  will, 
and  appointed  the  grantee  as  his  executor. 
On  July  15,  1884,  Norton  died.  His  will  was 
then  probated,  and  the  defendant  qualified 
as  executor,  assumed  his  duties  as  such,  and 
took  x>os6ef<slon  of  the  property.  Soon  after 
Norton's  death,  and  wMhto  a  Bbort  time  after 
the  execution  of  the  deed  and  the  making  of 
the  win,  the  defendant  received  under  the 
trust,  from  the  banlcs  of  which  he  was  mana- 
ger, the  sum  of  $(S01.T2,  and  then  trom  the 
sale  of  provisions  on  hand  at  the  mine  $71.- 
85,  and  from  sale  of  salt  $225;  amounting  to 
$886.85.  From  a  sale  of  ore  at  the  mine  to 
R.  O.  Chambers  he  received  on  July  15,  1886, 
$3,254.12.  The  defendant  tesUfied  that  at  the 
time  of  the  sale  of  the  Dickens  mine,  which 
occurred  on  July  21,  1886,  he  had  expended 
$1,380.23.  This  sale  was  made  under  a  de- 
cree of  court  as  a  result  of  17  ditlerent  suits 
brought  in  Idaho  by  miners  claiming  liens  (m 
the  property  against  defendant,  Dooly,  per- 
sonally and  as  executor.  "Hiey  were  all  con- 
solidated by  order  of  court.  The  suit  against 
tilm  as  executor  was  then  dismissed.  The 
defendant  herein  answered  therein,  contesting 
the  liens,  and  prayhig  that,  if  the  property 
should  be  sold,  he  might  have  the  benefit  of 
his  mortgage,  as  a  prior  lien  upon  the  prop- 
erty. McGornlck  Intervened,  and  set  up  his 
mortgage.  Shoup  was  not  a  party  to  the  liti- 
gation. In  its  decree  in  the  consolidated  suit 
the  court,  after  giving  liens  of  miners  amount- 


Ing  to  about  $2,000  priority,  allowed  Dooly's 
mortgage  lien  upon  two-thirds  of  the  property 
and  McCornick's  upon  one-third,  and  oraered 
the  property  to  be  sold  to  satisfy  these  va- 
rious liens.  The  decree  permitted  any  of  the 
parties  to  bid  and  become  purchasers.  At 
the  sale,  John  A.  Marshall  appeared  as  attor- 
ney for  defendant,  Dooly,  who  sent  him  $2,- 
000,  and  McCornick  sent  him  $1,000,  and 
$100  was  furnished  him  for  expenses.  R.  O. 
Chambers,  as  trustee,  bid  $24,000  on  oue-thlrd 
of  the  pR^wrty,  for  McCornick,  and  $28,000 
on  two-thirds  thereof,  for  Dooly,  which  was 
lees  than  the  amount  of  Dooly's  claim.  The 
entire  bid  was  $52,000.  The  amount  paid  for 
liens  was  $2,349.36,  of  which  Dooly's  share 
was  $1,566.23.  The  whole  amount  of  miners' 
liens  was  $19,737.80.  It  appears  that  no  oth- 
er ca£h  was  necessary  or  actually  used  in 
tffecting  the  purchases  by  Chambers  than  the 
$3,000  sent  to  the  attorney.  The  time  toe 
redemption  having  exph-ed  on  January  21, 
1887,  and  no  redemption  having  been  made, 
the  property  was  deeded  to  Chambers  by  the 
officer  who  made  the  sale.  This  dosed  all 
right  of  record  appearing  in  the  name  of  Nor- 
ton or  Dooly  as  grantee  of  Norton.  It  ap- 
pears during  all  this  time  negotiations  were 
pending  for  the  sale  of  the  property  to  an 
Kngllsh  syndicate,  through  parties  known  as 
"promoters,"  and  on  January  31,  188V,  the  de- 
fendant, through  his  trustee.  Chambers,  sold 
it  to  John  A.  Marshall,  who  was  acting  as 
agent  or  trustee  for  the  syndicate.  The  pur- 
chase price  was  $250,000,  and  $50,000  of  it 
was  to  go  to  the  promoters.  Sixty  thousand 
dollars  of  this  was  paid  In  cash,  and  the  bal- 
ance In  debenture  bonds,— £38,000.  The  bonds 
were  sold  for  60  per  cent,  of  their  face  value. 
After  paying  the  promoters,  d^endant,  Dooly, 
recognized  the  right  of  McOomlck  to  one- 
third,  and  claimed  two-thirds  of  the  net  pro- 
ceeds for  himself.  Phillips,  the  holder  of  a 
$47,000  note,  brought  suit  to  recover  his  third, 
which  was  conveyed  to  Norton  through  Wood. 
It  appears  this  suit  was  compromised,  and 
that  Phillips  received  in  settlement  of  his 
claim  £6,950  in  debenture  bonds.  No  recon- 
veyance was  ever  made  by  Norton  or  his  rep- 
resentatives or  grantee  to  Rohrer  or  Phillips 
of  their  interests  in  the  property,  although 
the  evidence  tends  to  show  that  their  interests 
were  to  be  reconveyed,  and  the  notes  canceled, 
if  the  property  was  not  sold  by  June  3S0,  1884. 
The  accounts  of  defendant,  Dooly,  show  that 
the  expenses  of  the  Phillips  suit,  and  other  ex- 
penses incurred  respecting  the  property,  both 
before  and  after  the  foreclosure  suit,  were 
charged  against  the  trust  estate.  The  claim 
of  plaintiff  Hamilton,  who  was  a  physician, 
was  for  professional  services  rendered  Norton 
while  living,  and  for  embalming  ttie  body  aft- 
er death.  This  cause  was  tried  in  the  dis- 
trict court,  and  on  August  22,  1891,  that  court 
announced  Its  decision,  which  was.  In  effect,^ 
merely  an  Interlocutory  order  in  favor  of  the 
plaintlfTs,  ordered  that  the  devisees  of  Nm^n 
be  made  parties  to  the  suit,  and  that  findings 
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be  made  and  decree  entered.  The  findings 
were  not  filed  until  January  10,  18i>4,  and 
tben,  as  conclusions  of  law,  it  was  found, 
among  other  tilings,  that  the  sale  of  the  Dick- 
ens property  made  by  Chambers  to  Marshall, 
as  trustee,  was  for  the  benefit  of  the  trust 
fund;  that  the  proceeds  of  the  sale  were  re- 
ceived by  defendant,  Dooly,  as  trustee,  to  be 
accounted  for  as  such;  that  this  action  be 
referred  to  a  master  with  directions  to  ascer- 
tain the  amount  of  money  in  defendant's 
hands  as  trustee,  and  the  amount  so  remain- 
ing in  his  hands,  after  allowing  all  reasona- 
ble expenses  of  his  trust,  compensation  as 
trustee,  and  all  prior  liens  on  the  property 
paid  by  him;  and  also  to  ascertain  the  cred- 
itors of  Norton  entitled  to  the  residue.  On 
November  1,  1885,  a  dlfCerent  judge  being  on 
the  bench,  the  defendant  moved  to  amend  the 
conclusions  of  law,  and  to  dismiss  the  ac- 
tion. The  motion  was  granted,  and  the  con- 
clusions were  amended  so  as  to  determine 
that  the  proceeds  received  by  Dooly  from  the 
sale  to  the  syndicate  were  not  trust  funds, 
and  that  the  plaintiffs  w^e  guilty  of  laches 
m  prosecuting  the  salt,  and  In  complying 
<vith  the  order  of  court  respecting  new  par- 
ties, and  then,  on  December  lu,  1805,  final 
judgment  was  entered  in  favor  of  defendant 
Afterwards,  on  November  17,  1898,  In  one  of 
the  state  district  courts,  a  motion  for  a  new 
trial  was  overruled,  and  thereupon  the  plain- 
tiffs  appealed  from  the  final  judgment  so  en- 
tered. 

Brown  &  Henderson  and  J.  T.  Morgan,  for 
appellants.  W.  H.  Dickson,  Bennett,  Ilark- 
ness,  Howat  &  Bradley,  for  respondent. 

BARTCU,  J.,  after  making  a  statement  of 
the  pleadings  and  facts  as  above,  delivered 
the  opinion  of  the  court 

It  is  contended  for  the  respondent  at  the  out- 
set that  the  statement  on  motion  for  a  new 
trial  is  not  properly  a  part  of  the  recMXl  on 
which  the  aiH>eal  was  taken,  because,  as  is  in- 
sisted, notice  of  intention  to  move  for  a  new 
trial  was  not  served  in  time,  as  required  by 
section  3402,  Comp.  Laws  Utah  1888,  and  was 
defective.  The  statute  requires  the  moving 
party  to  serve  such  notice  within  10  days  after 
notice  of  the  decision  of  the  court  when  the 
cause  is  tried  without  a  jury.  The  question, 
therefore,  is,  when  ought  the  notice  to  have 
been  served?  The  first  decision  in  the  cause 
was  announced  on  the  22d  of  August  1891,  and 
it  was  In  favor  of  the  plaintlfTs.  In  line  with 
that  decision,  which,  in  effect  and  in  reality, 
was  merely  an  Interlocutory  decree,  the  same 
judge,  on  January  10, 18iK(,  filed  findings  of  fact 
and  conclusions  of  law.  Why  these  findings 
were  not  filed  sooner,  does  not  appear,  and,  in 
the  absence  of  any  showing  to  the  contrary, 
this  court  must  assume  that  there  was  cause 
for  the  apparent  delay.  Nor  does  it  appear 
why  the  order  making  the  devisees  parties  to 
the  suit  was  not  made  before  May  20,  1895. 
Mere  delay  in  the  ti^oceedings  of  the  court 


will  not  justify  us  In  assuming  that  it  was 
wrongful,  and  without  cause.  In  a  case  of  this 
character.  During  all  this  time,  and  until 
the  19th  of  December,  1895,  matt^:^  were 
favorable  to  the  philntlffs,  and  they  were  not 
aggrieved,  and  had  no  occasion  to  move  tor  a 
new  trial,  before  that  date.  Only  the  defeat- 
ed or  aggrieved  irarty  has  the  right  to  make 
application  for  and  serve  notice  of  motion  for 
a  new  trial.  Section  3400,  Comp.  Laws  Utah 
1888.  On  the  last-named  date,  however,  the 
court,  on  motion  of  the  defendant,  filed  No- 
vember 1,  1895,  amended  the  conclusions  of 
law  filed  January  10, 1894,  and  entered  a  final 
judgment  dismissing  the  plaintiffs'  complaint 
This  was  the  first  decision  in  the  cause  ad- 
verse to  the  plaintiffs,  and  was  a  final  judg- 
ment from  which  they  bad  the  right  to  ai^ieal. 
On  the  28th  of  December,  1895,  the  plaintiffs 
filed  and  served  their  notice  of  intention  to 
move  for  a  new  triaL  As  will  be  observed, 
this  was  within  10  days  after  the  final  decision 
of  the  court,  and  in  full  compliance  with  the 
statute.  The  point  that  the  notice  was  defect- 
ive, because,  as  Is  said.  It  did  not  designate 
whether  it  was  made  upon  affidavit  or  the 
minutes  of  the  court,  or  bill  of  exceptions,  or 
a  statement  of  the  case,  cannot  avail  the  re- 
spondent In  view  of  the  stipulation  made  on 
the  9th  of  June,  1896,  wherein  his  counsel 
agreed  that  the  statement  was  full,  true,  and 
correct,  and  that  the  same  might  be  settled  by 
the  court  reserving  the  objection  only  "that 
no  statement  was  made  within  the  time  pro- 
vided by  law,  and  that  no  order  of  the  court 
was  obtained  extending  the  time."  At  no 
time  in  the  court  below,  so  far  as  appears 
from  the  record,  was  there  any  objection  made 
or  reserved  on  the  grround  that  the  notice  was 
defective  or  Insufficient.  Nor  does  it  appear 
that  the  court  considered  any  such  objection 
in  denying  such  motion.  Under  these  circum- 
stances the  resiwndent  must  be  held  to  have 
waived  the  objection  now  made  to  the  suffi- 
ciency of  the  notice,  and  the  statement  be  con- 
sidered as  properly  a  part  of  the  record.  <}ray 
V.  Nunan,  G3  Cal.  220.  The  matters  contain- 
ed in  the  statement  may  be  considered  on  ap- 
peal from  the  final  judgment.  White  v.  Pease 
(decided  at  the  present  term)  49  Pac.  416. 

It  is  further  insisted  on  behalf  of  the  re- 
spondent that  the  plaintiffs  were  guilty  of  such 
laches  in  the  prosecution  of  their  suit  as  to  jus- 
tify the  court  In  dismissing  the  complaint 
No  doubt  It  is  the  duty  of  every  person  who  In- 
stitutes legal  proceedings  against  another  to 
prosecute  his  suit  with  reasonable  diligence, 
and  be  may  forfeit  his  rights  by  a  failure  to 
so  prosecute  it.  Bouvier  defines  laches  as 
"negligence";  Anderson,  as  "neglect,  negli- 
gence, default;  inexcusable  delay  in  asserting 
a  right."  It  is  such  negligence  as  results  In 
the  omission  to  do  what  one  is  by  law  requir- 
ed to  do  to  save  a  right,  and  which  warrants 
a  presumption  that  the  claimant  of  it  has  aban- 
doned it  and  declines  to  assert  It  When  the 
assertion  of  a  right  is  neglected  or  omitted  for 
a  period  of  time  more  or  less  great,  and  un- 
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der  such  circumstances  as  to  cause  prejudice 
to  an  adverse  party,  It  may  operate  as  a  bar  In 
equity.  Although  an  Important  Ingredient  In 
the  law  of  laches,  the  instances  seem  to  be 
rare  whei'e  courts  have  declared  that  mere 
lapse  of  time  might  effect  a  positive  bar, 
even  In  cases  of  purely  equitable  jurisdiction; 
while,  on  the  other  hand,  relief  has  frequently 
been  granted,  notwithstanding  great  delay, 
when  substantial  justice  could  yet  be  done  be- 
tween the  parties.  12  Am.  &  ICng.  E^nc.  Law, 
540-542.  This  Is  a  salutary  and  beneficial 
law,  and,  like  the  principle  of  limitation,  was 
dictated  by  experience,  and  founded  in  wis- 
dom. It  discountenances  stale  demands,  re- 
quires promptness  in  the  establishment  of  a 
claim,  and  thereby  promotes  the  peace,  repose, 
and  welfare  of  society.  While  It  warns 
against  such  lapse  of  time  as  destroys  ttie 
muniments  of  evidence  and  other  proof,  by 
carrying  with  it  the  memory  and  lives  of  wit- 
nesses, still  the  rule  which  gives  It  effect 
should  not  be  so  applied  as  to  mal<e  it  an  in- 
strument of  oppression.  When,  therefore,  the 
parties  rema»:  in  the  same  relative  position,  ! 
and  the  delay  has  worked  no  seriotis  wrong  to 
the  adverse  party,  so  that  justice  can  still  be 
done,  the  claimant  should  not  be  refiised  relief 
on  the  ground  of  laches.  So,  likewise,  where 
the  delay  was  caused  by,  or  may  properly  be 
attrlbuteil  to,  the  acts  of  the  party  Insisting 
on  the  bar.  Wliether,  therefore,  one  hns 
slept  on  bis  claim  so  long  as  to  be  estopped 
from  asserting  it  must  depend  upon  the  par- 
ticular facts  and  circumstances  of  each  ease. 
In  Daggers  v.  Van  D.vck,  37  N.  J.  Eq.  130, 
Vice  Chancellor  Vfln  Fleet  said:  "It  is  only 
when  the  complainant  has  slept  over  his 
wrongs  so  long  that,  if  relief  be  given  to  him, 
great  and  serious  wrong  will  be  done  to  the 
defendant,  that  laches  constitute  a  complete 
defense."  In  Wollaston  v.  Tribe,  L.  R.  9  Eq. 
44,  where.  In  18«8,  a  bill  was  brought  to  set 
aside  a  marriage  settlement  executed  in  1858, 
on  the  ground  of  fraud  and  mistake,  I/)rd 
Romilly,  M.  R.,  said:  "Great  stress  was  laid 
on  lapse  of  time;  but  I  think  nothing  of  tluit, 
because  all  the  persona  interested  are  In  the 
same  state  now  as  they  were  then.  If  there 
had  been  any  dealing  which  had  altered  the 
state  of  matters,  that  might  have  raised  a 
question;  but  there  is  nothing  of  the  sort." 
12  Am.  &  Eng.  Enc.  Law,  i">aV53.3,  544;  Nudd 
v.  Powers,  1.%  Mass.  273;  Nelson  v.  Cnrring- 
ton,  4  Mnnf.  332;  Gibbous  v.  Hoag.  95  111.  45; 
Coles'  Adm'r  v.  Ballard,  78  Va.  139;  Paschall 
V.  Hinderer,  28  Ohio  St.  .568;  Wissler  v. 
Craig's  Adm'r.  80  Va.  22;  Bro^vn  v.  County  of 
Buena  Vista,  95  IT.  S.  1.57;  Ex  parte  Adamson, 
8  Ch.  Div.  807,  817;  Piatt  v.  Piatt,  58  N.  Y. 
046.  Viewing  the  case  at  bar.  as  disclosed  by 
the  recwd.  in  the  light  of  these  principles, 
were  the  plaintiffs  guilty  of  such  negligence 
In  the  prosecution  of  the  action  as  to  preclude 
their  recovery  on  the  ground  of  laches?  Witli- 
ont  stating  tli«  facts  and  examining  the  his- 
tory of  the  case  In  detail,  It  is  dear  that  this 
qnestlon  UMUt  be  answered  In  the  negative.    It 


Is  true,  the  cause  was  tried,  and  the  Interlocn-' 
tory  decree  entered,  in  1891,  and  the  findings 
were  not  filed  until  1894;  but  what  is  there  to 
show  that  the  plaintiffs  caused  the  delay? 
There  is  no  proof  of  facts  or  circumstances 
which  Impute  negligence  to  them  in  this  re- 
gard, and  we  cannot  presume  negligence 
where  no  facts  appear  which  warrant  us  In  so 
doing.  In  fact,  the  presumption  growing  out 
of  the  principles  of  himian  nature  as  developed 
in  exjierlenee  is  that  men  will  use  reasonable 
diligence  to  obtain  their  rights.  Observation 
teaclies  us  that  persons  are  more  likely,  in 
their  haste,  to  assert  a  groundless,  and  con- 
sequently false,  claim,  than  to  retard  pro- 
ceedings to  enforce  a  just  and  lawful  one. 
Considering  the  crowded  condition  of  the  dock- 
et during  the  proceedings  of  this  case  in  the 
territorial  district  court,  the  record  of  which 
we  may  take  judicial  notice,  it  could  hardly 
do  violence  to  any  principle  of  justice  and  fair- 
ness to  presume,  in  the  absence  of  proof  to  the 
contrary,  that  the  delay  was  caused  by  the 
court  being  engaged  in  the  trial  of  causes  hav- 
ing preference  In  point  of  time,  or  iwssibly 
through  dilatory  tactics  of  the  defendant  him- 
self. So,  the  delay  In  making  the  devisees  of 
the  testator  parties  to  the  action,  for  aught 
that  appears  from  the  record,  may  have  been 
owing  to  an  Impossibility  of  learning  where 
they  lived.  However  these  matters  may  be, 
there  is  nothing  in  the  record  to  Justify  a 
holding  that  the  laches  of  the  plaintiffs  con- 
stitute an  absolute  bar  to  the  further  prosecu- 
tion of  their  suit.  Nor  is  the  conclusion  of 
law  declaring  the  plaintiffs  guilty  of  laches, 
foimd  by  the  court  that  entered  the  final  Judg- 
ment against  them,  supported  by  the  proof, 
and  yet  laches  always  depend  on  the  facts  pe- 
culiar to  the  case.  What  may  be  considered 
neglect  in  one  case  may  be  regarded  as  reason- 
able diligence  in  another.  It  does  not  ai^ear 
that  the  controversy  is  seriously  embarrassed 
by  the  loss  of  evidence  or  otherwise.  Nor  is 
it  shown  that  the  defendant's  rights  have 
been  prejudiced  by  the  delay.  The  parties  are 
about  in  the  same  situation  as  they  were  when 
the  suit  was  commenced.  Under  all  tlie  cir- 
cumstances of  this  case,  we  are  of  the  opinion 
that  the  lapse  of  time  in  the  prosecution  of 
the  suit  constitutes  no  bar  to  relief  in  equity, 
and  that  the  action  of  the  court  respecting 
laches  was  unwarranted. 

The  most  Important  qtiestlon  in  the  case  is 
whether  the  defendant,  Dooly,  having  become 
the  purchaser  at  the  foreclosure  sale  of  two- 
thirds  of  tlie  Dickens  mining  property,  pur- 
cliased  and  had  the  right  to  hold  it  discharged 
of  any  trust.  It  Is  admitted  that  Norton  con- 
veyed the  property  to  him  in  trust  to  convert 
the  same  Into  money,  pay  the  debts  of  the 
grantor,  a  reasonable  compensation  to  the  trus- 
tee, and  the  balance  to  his  devisees,  and  that, 
after  Norton's  death,  Dooly  became  the  execu- 
tor of  his  estate;  and  it  is  therefore  strenu- 
ously contended  by  counsel  for  the  api)ellant 
that  Dooly  purchased  the  property  as  trustee,] 
not  for  his  own  benefit,  but  for  that  of  the 
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-cestuls  que '  trust,  and  that,  as  he  aftov 
wards  sold  It  to  the  English  syndicate  at  a 
profit,  he  Is  bound  to  account  to  the  beneflda- 
rles  for  the  proceeds  of  that  sale.  Counsel  for 
the  respondent  with  equal  vigor  insist  that, 
because  of  his  interests  in  the  property  as 
mortgagee,  the  purchase  by  Dooly  at  the  fore- 
closure sale  Tested  in  him  an  Indefeasible  ti- 
tle, for  his  own  benefit,  freed  from  the  trust, 
and  that,  therefore,  he  Is  not  required  to  ac- 
count for  the  proceeds  of  the  subsequent  sale, 
either  as  executor  or  trustee.  The  sale  of  the 
other  third  of  the  mine  to  McGomlck  is  not 
questioned.  Nor  has  there  been  an  attempt 
to  set  aside  the  subsequent  sale  to  the  syndi- 
cate. The  plaintiffs  appear  to  be  satisfied  with 
that  sale,  but  demand  an  accoontlng.  The 
real  controrersy  is,  therefore,  over  the  profits 
of  the  last  sale,  and  the  rights  of  the  creditors 
and  devisees  of  the  deceased  respecting  the 
same.  When  the  defendant  accepted  the  trust 
under  the  conveyance  from  Norton,  he  at  once 
became  charged  with  the  duty  of  mnnaglng 
and  disposing  of  the  property  in  a  careful  and 
prudent  manner  for  the  benefit  of  the  cestuis 
que  trust.  The  ptopertj  became  a  trust  fund, 
acd  could  not  be  diverted  from  the  ob- 
jects of  the  trust  His  duty  in  relation  there- 
to was  Imperative,  and  the  fiduciary  relation 
which  thereafter  existed  between  him  and  his 
beneficiaries  made  it  impossible  for  him  to  law- 
fully gain  any  peculiar  advantage  or  benefit 
to  himself  ont  of  the  trust  estate.  Under  such 
a  trust  the  trustee  Is  absolutely  prohibited  from 
speculating  with  the  trust  funds;  and,  If  be 
does,  and  loses,  the  loss  is  his,  and,  if  he  gain, 
the  gain  belongs  to  the  cestuis  que  trust. 
If  property  be  sold  under  the  trust,  the  law  re- 
quires that  it  shall  bring  the  highest  price  rea- 
sonably obtainable  for  it,  and  that  the  trustee 
shall  retain  a  position  which  will  enable  him  to 
procnre  such  price.  This  brings  the  trustee 
directly  within  the  reason  of  the  policy  which, 
on  account  of  the  possible  clashing  of  interests, 
forbids  that  be  shall  become  a  purchaser  of 
trust  funds  for  his  own  benefit  This  is  a  pro- 
hibition which  is  not  confined  to  him  who, 
through  his  personal  efforts,  effects  the  sale, 
but  It  extends  to  all  who,  by  operation  of  law 
or  act  of  a  party,  stand  in  a  fiduciary  relation 
to  the  subject  of  the  trust,  which  they  cannot 
cast  off  at  mere  pleasure,  ta  assume  some  po- 
sition hostile  to  the  Interests  of  the  cestuis 
que  trust  A  person  in  such  a  situation  can- 
not be  i>ermltted  to  act  up  to  the  time  of  the 
sale,  obtain  all  the  Information  useful  to  him, 
and  then  shaVte  off  his  character  as  trustee, 
and  become  an  unconditional  purchaser  of  the 
property.  He  can  only  be  permitted  to  be- 
come such  purchaser  upon  having  ceased  his 
relations  as  trustee  by  consent  of  the  cestuis 
que  trust,  after  full  Information  freely  given. 
Ex  parte  James,  8  Ves.  337,  352. 

The  disqualification  embraces  also  all  such 
persotus  as  are  employed  and  concerned  in  the 
affairs  of  another,  and  who,  because  of  posi- 
tion, possess  means  of  information  which 
might  be  used  in  a  manner  hostile  to  the  In- 


terests which  It  Is  tbdr  duty  to  promote. 
Where  «  trustee,  however,  purchases  trust 
property  at  a  sale,  the  purchase  Is  not  abso- 
lutely void,  but  voidable  merdy,  at  the  option 
of  those  who  are  beneficially  interested,  and 
he  takes  the  property  subject  to  the  equities 
of  the  cestuis  que  trust,  who,  wltliln  a  rea- 
sonable time,  may  call  upon  him  to  accoimt 
for  the  proceeds  or  profits,  or  have  a  resale,  or 
may  avoid  the  sale.  FIsIe  v.  Sarber,  6  Watts 
&  S.  18;  Whlchcote  r.  Lawrence,  3  Ves.  740. 
If  It  were  otherwise.  Infinite  mischief  would, 
in  many  cases,  be  the  sequence,  because,  as 
has  been  learned  from  experience,  the  frail- 
ties of  human  nature  are  such  that  he  who  has 
the  power  will  usually  be  seized  with  the  in- 
clination to  use  his  Information  to  benefit  him- 
self, even  at  the  expense  of  those  whose  in- 
terests he  is  in  law  and  duty  bound  to  foster. 
Respecting  this  the  maxim  is,  "Emptor  emit 
quam  minimo  potest,  venditor  vendit  quam 
maximo  potest."  If  the  trustee  were  allowed 
to  purchase  the  trust  property  for  his  own  ben- 
efit, it  would  be  to  his  Interest  to  purchase  at 
the  lowest  price  i>06sible,  while  it  would  be  to 
the  Interest  of  the  cestuis  que  trust  to  sell  at 
the  highest  procurable  price.  This  would  cre- 
ate a  conflict  of  interests  in  contravention  of 
the  policy  of  the  law.  To  avoid  such  conflict. 
It  is  well  established,  as  a  general  rule,  that 
a  trustee,  or  person  acting  In  a  fiduciary  rela- 
tion, shall  not  become  an  unconditional  pur- 
chaser of  property  subject  to  the  trust,  or  ac- 
quire an  indefeasible  Interest  therein,  without 
the  consent  given  after  full  Information,  of 
those  for  whose  benefit  he  has  undertaken  to 
act  This  rule,  in  the  language  of  the  learned 
commentator  on  American  law.  Is  founded  on 
the  danger  of  Imposition,  and  the  presumption 
of  the  existence  of  fraud  inaccessible  to  the 
eye  of  the  court  Its  policy  Is  to  shut  the 
door  against  temptation,  which,  in  cases  where 
the  relationship  before  adverted  to  exists,  is  of 
itself  deemed  to  be  sufficient  to  create  the  dis- 
qualification. 4KentComm.438.  And  courts  of 
equity  will  not  be  misled,  In  the  application  of 
the  rule,  by  any  attempt  of  the  purcliaslng 
trustee  to  show  that  no  fraud  was  committed, 
and  to  establish  the  fairness  of  the  purchase. 
Whether  fraud  exists  or  not  makes  no  differ- 
ence. The  object  of  the  rule  is  to  secure  fideli- 
ty on  the  part  of  the  trustee,  and  to  guard 
and  preserve  the  interests  of  the  cestui  que 
trust.  Hence  equity  makes  no  inquiry  for 
fraud  respecting  the  purchase,  but  removes  the 
temptation  by  declaring  him  who  b.is  assumed 
the  fiduciary  relation  Incapable  of  making  a 
purchase  which  will  bind  the  beneficiaries  of 
the  trust,  and  gives  them  the  option  to  afiarm, 
or  within  a  reasonable  time  to  set  aside,  the 
sale,  and,  in  case  of  affirmance,  to  requh%  an 
accounting  for  the  profits.  And  It  is  immate- 
rial whether  the  sale  at  which  the  purchase  is 
made  is  public  or  private  or  judiciaL  In  Sto- 
ry, Eq-  Jar.  {  307,  the  learned  author  observed 
that  in  these  cases  "there  is  often  to  be  found 
some  Intermixture  of  deceit  Imposition,  over- 
reaching, unconscionable  advantage^  or  ottjj 
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niaita  of  direct  tnd  positive  frand^"  Bnt  the 
principle  on  which  courts  of  equity  act  In  re- 
gard thereto  stands,  independent  of  any  such 
ingredient,  upon  a  motive  of  general  public 
policy;  and  It  la  designed  In  some  degree  as 
a  protection  to  the  parties  against  the  effect  of 
overweening  confidence  and  self-delusion,  and 
the  Infirmities  of  hasty  and  precipitate  judg- 
ment In  Van  Epps  v.  Van  Epps,  8  Paige,  238, 
a  person  holding  a  subsequent  mortgage  for 
the  benefit  of  others  attempted  to  purchase 
the  land  mortgaged  for  his  own  benefit  at  a 
foreclosure  sale  under  a  prior  mortgage.  It 
was  held  that  the  act  of  purchasing  was  In- 
consistent with  his  duty  as  a  trustee,  and  that 
he  could  not  purchase  to  the  prejudice  of  the 
cestui  que  trust.  In  the  course  of  his  opinion. 
Chancellor  Walworth  said:  "It  Is  a  rule  which 
applies  universally  to  all  who  come  within  Its 
principle;  which  principle  Is  that  no  party 
can  be  permitted  to  purchase  an  Interest  In 
property,  and  hold  It  for  his  own  benefit, 
where  he  has  a  duty  to  perform  in  relation  to 
such  prop«ty  which  is  inconsistent  with  the 
character  of  a  pnrch£Lser  on  his  own  account 
and  for  his  Individual  use."  And  again  he 
said:  *^n  cases  of  this  kind  the  court  does  not 
suffer  Itself  to  be  drawn  aside  from  the  appli- 
cation of  the  equitable  rule  by  any  attempt  on 
the  part  of  the  purchaser  to  establish  the  fair- 
ness of  the  purchase."  So  in  Ex  parte  Lacey, 
6  Ves.  625,  where  the  charges  were  against  as- 
signees under  a  commission  of  bankruptcy, 
one  of  whom  was  a  banker.  Into  whose  bank 
the  money  was  paid,  and  another  was  the  pur- 
chaser of  a  part  of  the  bankrupt's  estate,  sold 
under  the  commission,  Lord  Eldon  observed: 
'The  rule  is  this:  A  trustee  who  is  Intrusted 
to  sell  and  manage  for  others  undertakes  in 
the  same  moment  in  which  he  becomes  a  trus- 
tee not  to  manage  for  the  benefit  and  advan- 
tage of  himself.  It  does  not  preclude  a  new 
contract  with  those  who  have  intrusted  him. 
It  does  not  preclude  him  from  bargaining  that 
he  will  no  longer  act  as  a  trustee.  The  ces- 
tuis  que  trust  may,  by  a  new  contract,  dis- 
miss him  from  that  character;  bnt  even  then 
that  transaction  by  which  they  dismiss  him 
must,  according  to  the  rules  of  this  court,  be 
watched  with  infinite  and  the  most  guarded 
jealousy;  and  for  this  reason:  that  the  law 
supposes  him  to  have  acquired  all  the  knowl- 
edge a  trustee  may  acquire,  which  may  be 
very  useful  to  him,  bat  the  communication  of 
which  to  the  cestuis  que  trust  the  court  can 
never  be  sure  he  has  made  when  entering  into 
the  new  contract  by  which  he  Is  discharged." 
And  this  doctrine  is  not  Inconsistent  with  the 
IHMltlon  assumed  by  Lord  Alvanley  In  Camp- 
bdl  ▼.  Walker,  S  Ves.  678,  that  "there  Is  no 
rale  that  a  trnstee  cannot  be  a  purchaser;  but, 
however  fair  the  transaction,  it  must  be  sub- 
ject to  an  option  In  the  cestui  que  trust.  If  he 
oomes  within  a  reasonable  time,  to  have  a  re- 
sale." In  McGinn  v.  Shaeffer,  7  Watts,  412, 
Mr.  Justice  Sergeant,  ddlvering  the  opinion  of 
tlw  court,  said:    "It  is  not  sufficient  tot  a  par- 


ity who  has  been  clothed  w!tt  a  fldndary  eha^ 
BCter  to  intrench  himself  in  forms  of  law. 
Equity  follows  his  charartpr  throughout,  and 
clothes  him  with  it,  not^^•u!lstandlng  his  en- 
deavors to  shake  It  off  In  order  that  he  may 
enjoy  the  advantages  derived  from  that  char- 
acter, to  the  injury  of  others  for  whom  he 
has  acted.  *  •  •  There  Is  but  one  recog- 
nized path  for  a  trustee  to  walk  In,  and  that 
Is  that  an  his  views  and  conduct  be  directed 
to  a  faithful  discharge  of  his  duty  as  such; 
and  where  his  acts  may  admit  of  two  construc- 
tions, one  rightful,  the  other  tortious.  In  resi>ect 
to  his  cestui  que  trust,  equity  will  choose  the 
former,  and  reject  the  latter." 

The  case  of  Bennett  v.  Austin,  81  N.  T.  308, 
was  an  action  to  have  a  quitclaim  deed  de- 
clared to  be  a  mortgage,  and  for  an  account- 
ing and  redemption.  From  the  facts  It  ap- 
pears that  as  security  for  advances  made 
to  the  firm  of  Bennett  &  Avery  the  members 
thereof  executed  to  Stephen  Q.  Austin  a 
quitclaim  deed  to  their  interests  In  certain 
premises,  upon  which  were  two  elevators. 
Previously,  the  firm  and  other  owners  of  ele- 
vators bad  entered  into  an  agreement  with 
the  Western  Elevating  Company,  and  nom- 
inally leased  to  it  their  elevators;  they,  how- 
ever, to  retain  possession  and  operate  them, 
and  the  profits  to  be  divided  among  the  own- 
ers. The  firm  had  also  assigned  their  share 
In  the  profits  to  the  holders  of  a  prior  mort- 
gage, to  be  applied  in  liquidation  of  the  debt 
secured  by  the  mortgage  and  other  prior 
incumbrances.  Austin,  although  aware  of 
this  arrangement,  afterwards,  by  setting  up 
his  apparent  title,  without  the  consent  of 
the  firm  or  of  the  mortgagees.  Induced  the 
company  to  cancel  the  former  agreement, 
and  substitute  a  new  one  with  him  as  the 
owner  of  the  elevators,  and  thereafter  re- 
ceived and  retained  the  dividends.  There- 
upon the  mortgagees,  making  Austin  a  de- 
fendant, foreclosed,  and  by  an  arrangement 
with  them  Austin,  at  the  sale,  purchased 
the  property  for  the  amount  of  their  judg- 
ment After  his  death,  in  the  action  to  have 
the  quitclaim  deed  declared  a  mortgage,  and 
to  redeem,  Lavinia  Austin,  widow  and  devi- 
see of  the  deceased,  was  defendant.  The 
court,  among  other  things,  held  that  the 
defendant  in  equity  could  not  avail  herself 
of  the  title  obtained  at  the  foreclosure  sale 
to  defeat  the  plalntlfTs  equity  of  redemption; 
that  when  Austin  received  the  dividend  In 
the  manner  specified  he  became  ex  malefldo, 
constructively,  a  trustee  of  the  fund;  that 
under  the  law  It  was  his  duty  to  apply  the 
dividends  to  the  purposes  for  which  they 
.  had  been  appropriated;  and  that  he  had  no 
right,  in  violation  of  that  duty,  to  become 
a  purchaser  for  his  own  benefit.  Mr.  Jus- 
tice Miller,  in  the  course  of  his  opinion,  re- 
marked: "Austin  then  bid  off  the  property, 
and  took  the  title  in  his  own  name.  This 
bid  was  not  personal  for  himself,  but  for  the 
benefit  of  the  trust  be  represented.   He  could 
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not  be  a  traatee  before  the  sale,  and  Immedl- 
atdy  aXterwarda  a  atraoxer  to  the  tmat  ▲ 
trustee  cannot  thua  get  rid  of  his  obligation, 
discharge  the  truat,  and  reap  the  advantages 
of  a  sale  for  himself  Individually.  It  is  but 
Just  to  remarli  that  It  does  not  necessarily 
follow  that  he  purchased  and  toolc  the  con- 
veyance for  the  purpose  of  defrauding  Ben- 
nett &  Avery.  As  trustee,  it  may  have  been 
consistent  with  his  duty  to  clear  up  the  title, 
and  get  rid  of  Junior  Incumbrances.  He  had 
a  right  to  purchase  In  this  form,  but  he  could 
not  buy  for  his  own  benefit"  That  case.  It 
will  be  noticed,  was.  In  many  respects,  simi- 
lar to  the  one  at  bar.  The  principles  here- 
inbefore mentioned  and  considered,  as  may 
be  observed  upon  ezamlnati<«  of  the  au- 
thorities herein  referred  to,  have  frequently 
been  applied  to  this  class  of  cases,  both  In 
England  and  in  this  country.  Bx  parte  Ben- 
nett, 10  Ves.  381;  Jewett  v.  Miller,  10  N.  Y. 
402;  Iddings  v.  Bruen,  4  Sandf.  239,  281; 
Ex  parte  Reynolds,  6  Ves.  707;  Kx.  parte 
Hughes,  6  Ves.  617;  Arnold  r.  Brown,  24 
Pick.  89;  Beeson  v.  Beeson,  9  Pa.  St  279; 
Randall  t.  Errlngton,  10  Ves.  423;  Davoue 
r.  Fanning,  2  Johns.  Cb.  252;  Conger  t. 
Ring,  11  Barb.  356;  Wlstar's  Appeal,  54  Pa. 
St  60;  May  y.  Le  Claire,  11  WaU.  217;  Slade 
V.  Van  Vechten,  11  Paige,  21;  Janes  v. 
Throckmorton,  57  CaL  368;  Sanderson  t. 
Walker.  18  Vea.  601;  Hermstead's  Appeal, 
60  Pa.  St  423.  The  transaction,  in  legal  ef- 
fect, Is  the  same,  and  the  general  rule  ap- 
plies, whether  the  purchase  is  made  by  the 
trustee  himself,  for  his  benefit,  or  through 
the  intervention  of  a  third  party,  as  trus- 
tee or  agent  for  him,  or  whether  he  makes 
the  purchase  as  agent  for  some  other  person, 
because  one  who  is  incapacitated  to  pur- 
chase for  himself  cannot  buy  as  agent  for 
another.  Bz  parte  Bennett,  supra;  Hawley 
v.  Cramer,  4  Cow.  717. 

Having  thus  considered  the  principles 
which  apply  to  trustees,  or  those  holding 
fiduciary  relations  to  others,  it  now  becomes 
important  to  determine  whether,  under  the 
facts  and  circumstances  disclosed  by  the  rec- 
ord, the  case  at  bar  falls  within  the  prohi- 
bition of  the  general  rule,  or  whether  defend- 
ant, Dooly,  had  shaken  off  his  relation  as 
trustee,  and  made  the  purchase  discharged 
from  the  trust  In  the  first  instance  he  took 
upon  himself  the  duties  of  a  trustee  by  ac- 
cepting the  deed  from  Norton.  These  du- 
ties required  him  to  sell  the  property  to  the 
best  possible  advantage,  and  out  of  the  pro- 
ceeds to  pay  Norton's  creditors,  including 
the  defendant  as  mortgagee,  and,  after  pay- 
ing the  expenses,  and  paying  the  trustee  a 
reasonable  compensation  for  services,  turn 
the  balance  over  to  the  devisees.  After  con- 
ferring this  trust,  Norton  died,  and  then 
Dooly  became  executor  of  the  estate.  He 
Immediately  assumed  control  of  the  proper- 
ty, and  was  placed  in  a  position  to  obtain, 
through  hla  own  efforts  and  those  of  em- 


ployes and  agents,  Taluable  Information  re> 
spectlng  the  mine,  and  the  negotiations  of 
sale  which  had  been  In  progress.  The  ac- 
tions to  establish  miners'  liens  were  com- 
menced In  Idaho,  and  consolidated  in  the 
foreclosure  suit,  and  Dooly  answered,  con- 
testing the  claims,  and  praying  that  if  the 
court  should  order  a  foreclosure,  his  mort- 
gage might  be  declared  a  prior  lien.  Liens 
amounting  to  about  $2,000  were  declared  to 
be  superior  to  the  mortgage  liens  of  McCor- 
nick  and  Dooly,  the  sale  was  ordered,  and 
Dooly  bought  the  property  in  controversy, 
paying,  as  it  appears,  on  account  of  prior 
liens,  $1,566.23,  which,  excepting  expenses  of 
sale,  was  all  the  actual  cash  used  and  neces- 
sary at  the  time  of  the  purchase.  Dooly  bid 
$28,000,  which  was  less  than  his  claim,  for 
two-thirds  of  the  property,— being  that  In 
dispute,— and  McComick  bid  $24,000  for  the 
other  third,  the  entire  bid  being  $52,000,  to 
cover  the  superior  Hens.  The  accounts  of 
the  defendant  show  that  all  the  expenses  re- 
specting the  property.  Including  those  incur- 
red in  defending  the  various  lawsuits,  and  of 
sale,  as  well  as  the  prior  liens,  were  paid  out 
of  the  trust  fund.  Dooly  himself  testified 
that  up  to  the  time  of  the  sale  he  had  paid 
in  expenses  $1,380.23,  and  his  accounts  show 
that  from  various  sources  he  had  received 
$898.85,  and  from  sale  of  ore  at  the  mine 
$3,254.12,  all  of  which  belonged  to  the  trust 
fund.  It  is  therefore  clear  that  the  money 
used  in  making  the  purchase  was  actually  a 
part  of  that  fund;  and  the  fact  that  $2,000 
was  sent  to  the  place  of  sale  for  the  purpose 
of  the  purchase,  simply  shows  accuracy  of 
information  as  to  the  amount  required,  and 
does  not  devest  It  of  Its  character  as  trust 
money.  Nor  did  the  fact  that  the  purchase 
was  made  by  Chambers,  as  trustee  for 
Dooly,  devest  the  transaction  of  its  fiduciary 
character.  As  we  have  seen,  one  who  Is  In- 
capable of  purchasing  for  himself  cannot 
buy  through  the  Intervention  of  a  third  per- 
son. In  the  meantime  the  negotiations  for 
the  sale  of  the  property  were  going  on,  and 
finally  resulted  In  the  sale  thereof  by  the 
defendant  to  the  English  syndicate,  within 
10  days  after  the  period  for  redemption  had 
expired,  at  a  purchase  price  of  $250,000,  two- 
thirds  of  which  being  for  the  property  In 
question. 

Further  reference  to  the  evidence  would  not 
be  profitable,  because  It  is  evident  that  the  de- 
fendant made  the  purchase  In  his  character  as 
trustee,  for  the  l)eneflt  of  the  cestuis  que  trust 
and  must  be  held  to  account  for  the  prof- 
its made  by  the  subsequent  sale.  It  is  true 
that  he  was  a  mortgagee,  and  was  not  in- 
strumental. In  the  first  instance.  In  bringing 
about  the  foreclosure  sale;  but  this  gave  him 
no  such  Interest  in  the  property  as  to  alter  his 
position  as  trustee,  or  permit  him,  without  the 
consent  of  the  ci>8tuls  que  trust  to  assume 
an  attitude  whereby  tiis  own  interests  might 
be  opposed  to  the  interests  of  those  for  whom 
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he  had  undertaken  to  act  EQuIty  will  not 
open  the  door  to  any  such  clashing  of  Inter- 
ests. A  mortgagee  who  Is  also  a  trustee  la 
hound  to  fulfill  hts  trust  with  the  same  fidelity 
as  if  be  were  not  a  creditor.  Nor  could  the 
(defendant  act  as  trustee  up  to  the  time  of  the 
eale,  then  disrobe  himself  of  his  fiduciary 
character,  and,  with  the  Information  obtained 
while  In  the  trust  relation,  gain  an  advantage 
to  himself.  Nor  could  the  court  of  Idaho  con- 
fer upon  him  any  power  to  so  gain  such  ad- 
vantage by  dismissing  the  suits  against  him 
as  executor.  As  mortgagee  his  rights  were 
In  no  way  lmi>alred  by  the  sale.  His  situation 
was  just  the  same  after  as  before.  He  still 
had  the  right  to  payment  out  of  the  property, 
but  he  had  no  right  to  speculate  with  the  trust 
fund,  and  therefore  it  was  his  duty  to  account 
to  the  cestuis  que  trust  for  the  profits  of  the 
sale  to  the  syndicate.  Falling  to  do  this,  a 
cause  of  action  accrued  to  the  plalntitTs  to  en- 
force payment  of  any  lawful  claims  to  the  ex- 
tent of  the  money  so  held  in  trust  by  htm;  and 
the  plaintiff  Rohrer,  having  an  equitable  claim 
or  interest  In  the  property,  could  bring  suit 
against  the  trustee  without  first  presenting  the 
claim  to  the  executor  for  allowance.  Rohrer 
Is  not  seeliing  to  recover  an  ordinary  debt 
against  the  estate,  but  to  enforce  his  rights  to 
the  trust  funds  which  found  their  way  into 
the  bands  of  the  executor,  who  Is  also  trus- 
tee. He  was  not,  therefore,  a  creditor  within 
the  meaning  of  the  probate  laws.  Gunter  t. 
Janes,  9  Cal.  643. 

Counsel  for  the  respondent  also  rely  on  the 
provision  in  the  decree  of  foreclosure  which 
authorizes  any  party  to  bid  at  the  sale.  A 
provision  of  this  character  Is  common  In  such 
decrees,  but  It  was  nev^  Intended  for  the 
purpose  of  permitting  a  trustee,  who  Is  a  par- 
ty to  the  suit,  to  bid  in  the  trust  property  for 
bis  own  benefit.  It  is  usually  inserted  to 
avoid  the  supposed  technical  rule  that  a  party 
to  a  suit  cannot  Income  a  purchaser,  under 
the  decree  therein,  without  special  permission. 
In  Fulton  V.  Whitney,  66  N.  Y.  548,  Mr.  Jus- 
tice Rapallo  said:  "Such  a  provision,  in  fore- 
doeiue  cases,  is  usually  inserted  for  the  pur- 
pose of  removing  any  doubt  as  to  the  right  of 
the  complainant  who  conducts  the  snit  and  the 
sale  to  become  the  purchaser.  If  the  pur- 
chaser, thongh  a  party  to  the  action,  is  acting 
In  a  fiduciary  capacl^  arising  outside  of  the 
relation  of  mortgagor  and  mortgagee,  his  lla> 
billty  to  his  cestui  que  trust  cannot  be  affected 
by  snch  a  provision,  nor  by  the  order  confirm- 
ing the  sale."  Bennett  v.  Austin,  supra; 
Taney  v.  Bank,  9  Paige,  649.  Doubtless  a 
trustee  may,  when  the  circumstances  of  the 
eaae  warrant  it,  make  special  application  to  a 
conrt  of  equity,  stating  why  It  would  promote 
the  Interests  of  his  cestui  «iae  trust  to  permit 
him  to  purchase  and  hold  property  of  his 
benefldarles  freed  from  the  trust  His  state- 
ments then  can  be  judicially  investigated, 
and,  if  determined  in  his  favor,  under  a  de- 
cree therefor,  be  may  piucbase  and  procure  an 


indefeasible  title;  but  tbla  Is  a  different  thiof 
from  permitting  him  to  purchase  under  the 
usual  clause  inserted  in  an  ordinary  decree  of 
foreclosure.  Oallatian  v.  Cuimingbam,  8  Oow. 
361;  CampbeU  v.  Walker,  6  Ves.  678. 

Counsel  for  the  an>ellant8  insist  that  the  de- 
fendant was  guilty  of  actual  fraud.  How- 
ever this  may  be,  it  is  unimportant  to  consider 
this  question,  because  it  is  not  a  necessary 
ground  for  relief.  However  innocent  and 
fair  the  purchase,  it  was  vicious  in  its  conse- 
quences, and  the  cestuis  que  trust  were  nei- 
ther bound  to  allege  nor  prove,  nor  was  the 
court  bound  to  determine,  that  the  trustee  was 
guilty  of  fraud,  or  made  a  bargain  advanta- 
geous to  himself.  For  the  purposes  of  this  suit 
It  may  be  assumed  that  the  purchase  was  not 
tainted  with  fraud,  and  still  the  pialntiCFs  are 
not  bound  by  it  Fraud  may  exist  and  yet 
not  be  susceptible  of  proof.  To  guard  against 
this  hazard  and  the  violation  of  duty,  and  to 
remove  the  trustee  from  temptation,  equity 
imposes  upon  him  the  disqualification  of  be- 
coming a  purchaser  of  the  trust  property  for 
himself,  without  the  consent  of  his  cestuis  que 
trust  and  thus  the  rule  destroys  the  very 
root  of  the  evlL  Whelpdale  v.  Cookson,  1 
A'es.  Sr.  9;  Case  v.  Carrol,  35  N.  T.  385; 
Cavoue  T.  Fanning,  supra;  Fulton  v.  Whitney, 
supra. 

It  is  not  deemed  necessary  to  make  a  special 
analysis  of  the  cases  cited  by  counsel  for  the 
respondent  because  a  careful  examination  of 
them  satisfies  us  that  they  cannot  be  regard- 
ed as  controlling  authority  in  the  case  at  bar. 
In  none  of  them  do  the  essential  and  de- 
cisive facts  appear  to  be  the  same  as,  or  even 
similar  to,  those  herein.  We  are  of  the  <^in- 
lon  that  as  the  respondent,  outside  of  his  rela- 
tion as  mortgagee,  was  a  trustee  of  the  prop- 
erty, he  did  not  under  the  facts  and  circum- 
stances revealed  by  the  record,  acquire  an  un- 
impeachable title  by  his  purchase,  and  that, 
therefore,  he  must  be  required  to  account  for 
the  profits  of  the  subsequent  sale  to  the  syndi- 
cate. The  cause  Is  reversed  and  remanded, 
with  directions  to  the  court  below  to  set  aside 
the  judgment  of  dismissal,  grant  a  new  trial, 
and  proceed  in  accordance  with  this  opinion. 

SONER  and  HILBS,  JJ.,  concur. 


SALISBURY  V, 


(15  Utah,  808) 
STEWART  et  al. 


(Supreme   Court  of   Utah.     July  2,   1897.) 

PaOMlSSOBT  NOIB— ArrOKKBT'l  VSB— NBOOTIABIIr 
ITI. 

1.  The  fact  that  the  maker*  of  a  promissory 
note  undertake  to  pay  an  attorney's  fee  if  suit 
ahoold  be  brought  to  enforce  the  collection  of 
the  note  does  not  render  the  note  nonoMotiable. 

2.  A  note  falling  due  in  the  hands  of  the  payee 
ceases  to  be  negotiable.  Afterwards  indorsers 
take  it  subject  to  the  same  defenses  that  could 
have  been  made  to  it  in  the  hands  of  the  payee. 
The  stipulation  to  pay  attorney's  fees  in  case  of 
suit  binds  the  maker  to  pay  them  as  a  part  of 
the  coita  of  the  remedy,  but  he  cannot  be  requir- 
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cd  to  pay  iimh«  than  Qu  fcca  wtnally  eharnd. 
Thtj  are  for  the  attorney,  not'  tor  the  plaintiff. 
(SyUabu  bjr  the  Coart.) 

Appeal  from  district  court,  Weber  oonnty; 
H.  H.  Rolapp,  Judge. 

Action  by  Orange  J.  Salisbury  against  J. 
Z.  Stewart  and  othera.  Judgment  for  plain- 
tiff, and  defendants  appeal.     Affirmed. 

Rhodes  &  Tait  and  Young  &  Moyle,  for  ap- 
pellants. Brans  &  Rogers  and  W.  C.  Hall,  for 
respondent. 

ZANB,  O.  J.  This  Is  an  action  upon  a  prom- 
issory note  for  ^,500,  with  interest  at  10  per 
cent  per  annum,  executed  by  the  defendants, 
and  i>ayable  six  months  after  its  date  to  the 
order  of  John  W.  Taylor,  the  assignor  of  the 
plaintiff.  It  also  contained  the  following  stip- 
ulation: "And  in  the  event  of  a  suit  to  en- 
force the  collection  of  this  note,  or  any  part 
thereof,  we  further  agree  to  pay  the  addition- 
al sum  of  ten  per  cent,  upon  the  amount  found 
due,  as  attorney's  fees  in  said  suit."  Before 
Its  maturity  the  note  was  indorsed  by  the 
payee  to  the  plaintiff.  Hie  defendants  alleg- 
ed in  their  answer,  and  offered  to  prove  on 
the  trial,  that  th^r  signatures  were  obtained 
without  consideration,  by  false  statements  of 
the  payee,  and  promises  which  he  did  not 
perform,  that  would  have  been  a  defense  to 
the  collection  of  the  note  in  his  hands.  The 
defendants  assign  as  error  the  ruling  of  the 
court  sustaining  plaintiff's  objection  to  their 
offer.  The  error  alleged  presents  for  our  con- 
sideration and  decision  the  question,  did  the 
stipulation  to  pay  10  per  cent,  on  the  amount 
recovered,  as  an  attorney's  fee.  In  the  event 
of  a  suit  to  collect  It,  Included  In  the  note, 
destroy  Its  negotiability?  While  text  writers 
generally  agree  that  such  provisions  do  not 
affect  the  negotiability  of  notes,  the  question 
has  given  rise  to  much  Judicial  controversy 
and  difference  of  opinion,  and  it  is  Impossible 
to  reconcile  the  numerous  decisions  on  the 
point  The  question  Is  new  in  this  court,  and 
we  will  endeavor  to  adopt  the  rule  which  our 
reason  commends,  and  which  we  thlnlt  is  sup- 
ported by  the  better  line  of  authority.  The 
makers  of  the  note  promised  to  pay  the  hold- 
er 13,500,  and  interest  thereon  at  10  per  cent, 
per  annum.  Tuis  payment  was  subject  to  no 
contingency.  It  was  certain  in  every  respect, 
and  It  remained  so  until  a  breach  of  the  con- 
tract by  the  defendants.  In  case  the  malcers 
should  not  Iceep  their  contract  and  It  should 
become  necessary  to  institute  suit  up<m  the 
note,  the  makers  stipulated  they  would  pay 
the  necessary  attorney's  fee,  and  the  law  re- 
quired them  to  pay  the  other  costs.  In  that 
case  the  holder  of  the  note  would  receive  the 
$3,500  and  the  Interest— precisely  the  amount 
the  makers  promised  to  pay  him.  In  that 
event  the  holder  would  receive  no  more  for  his 
own  nse  than  he  would  have  received  had  the 
makers  paid  according  to  their  promise.  It 
appears  right  that  the  parties  whose  default 
caused  the  expense  should  pay  It;    that  U 


shonld  not  be  Imposed  upon  the  party  who 
kept  his  contract.  The  party  who  keeps  a 
contract  shonld  receive  from  the  one  who 
breaks  it  compensation  for  his  loss.  If  the 
defendants  had  kept  their  contract  the  holder 
would  have  received  ^,500  and  the  Interest 
They  not  having  done  so,  the  stipulation  and 
the  law  required  the  makers  to  pay  him  that 
amotmt  and  no  more,  for  his  own  use,  and  to 
pay  the  costs  of  the  court  and  the  attorney's 
fee.  Only  the  costs  of  the  court  could  have 
been  charged  against  the  defendants  without 
the  stipulation.  The  stipulation,  in  effect,  al- 
so added  the  fee  of  the  attorney,  If  one  should 
be  employed  to  bring  the  suit  to  the  costs 
imposed  by  the  law  upon  the  defendants. 
The  fee  Is  for  the  attorney.  If  the  employ- 
ment of  an  attorney  does  not  become  neces- 
sary, or  If  one  is  not  employed,  the  court 
shonld  not  allow  such  a  fee,  and  the  allow- 
ance should  not  exceed  the  amount  charged  by 
the  attorney.  The  allowance  Is  not  as  a  pen- 
alty, as  interest,  or  as  a  bonus.  It  is  simply 
to  pay  the  costs  of  enforcing  the  collection  of 
the  note  by  suit  And,  if  none  is  charged, 
none  should  be  allowed  against  the  makers, 
and  no  more  than  Is  to  be  actually  i>ald  should 
be  allowed  against  the  makers.  That  Is,  in 
legal  effect  the  stipulation.  The  court  should 
not  allow  the  plaintiff,  by  deception,  fraud, 
and  false  pretenses,  to  obtain  money  as  an  at- 
torney's fee,  and  then  appn^riate  it  to  his 
own  use.  Plaintiff  should  not  be  allowed  (as 
it  Is  suggested  they  do  sometimes)  to  call  a 
penalt}',  additional  Interest  or  a  Ixinas,  as  an 
attorney's  fee,  and  by  such  deception  and 
fraud  to  Induce  the  court  to  Impose  burdens 
on  the  makers  of  contracts,— to  oppress  them 
In  that  way  or  any  other.  This  reasoning 
proceeds  on  the  presumption  that  the  stipula- 
tion to  pay  the  attorney's  fee  is  not  negotiable. 
In  other  words,  the  maker  interposes  tlie 
same  defense  to  the  attorney's  fee  when  the 
note  Is  In  the  hands  of  an  Indorsee  who  re- 
ceived it  before  due,  for  a  valuable  considera- 
tion, that  he  could  have  interposed  if  it  had 
been  sued  ui)on  by  the  payee.  If  the  makers 
of  the  note  In  question  had  paid  according  to 
Its  terms,  the  stipulation  for  an  attorney's  fee 
would  have  been  of  no  effect  A  note  becom- 
ing due  In  the  hands  of  payee  ceases  to  be  ne- 
gotiable In  the  sense  that  the  indorsee  takes  It 
free  from  defenses  before  indorsement  Tlie 
reason  for  the  rule  that  the  amount  to  be  paid 
to  the  holder  must  be  fixed  and  certain  is  that 
negotiable  paper  becomes  a  substitute  for 
money,  and  for  that  reason  It  must  Indicate 
precisely  how  much  money  it  represents.  The 
note  In  question  represented  $3,500  and  Inter- 
est while  it  remained  negotiable,  and  the  stip- 
ulation further  represented  that  if  suit  should 
be  brought,  the  costs  of  the  remedy,  including 
the  attorney's  fee,  should  be  paid  by  Its  mak- 
ers. The  object  of  this  stipulation  was  to 
make  the  note  represent  to  the  holder  precise- 
ly the  $3,500  and  Interest  The  amount  of  the 
court  coats  must  depend  qpon  the  servlo 
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rendered  by  Its  officers,  and  the  amount  of  i 
the  attorney's  fee  must  depend  upon  the 
amount  to  be  paid  him,  ot  if  suit  la  brought 
without  the  employment  of  an  attorney,  as  It 
may  be,  no  fees  can  be  allowed.  The  amount 
to  be  recovered  by  the  holder  of  the  note, 
which  he  may  appropriate  to  Ms  own  use,  Is 
more  certain  with  the  stipulation  than  with- 
out it.  Without  the  stipulation  the  holder 
realizes  the  amount  of  the  principal  and  inter- 
est, less  the  attorney's  fee,  whatevor  that  may 
be,  when  the  maker  fails  to  comply  with  his 
contract,  but  with  the  stipulation  he  realizes 
the  prindiMl  and  interest  named  In  the  note. 
The  stipulation  relates  to  the  remedy,  and  not 
to  the  amount  to  be  recovered  and  appropriat- 
ed by  the  holder  to  his  own  use.  The  fact 
that  the  makers  undertook  to  pay  an  attor- 
ney's fee  if  a  suit  should  be  brought  to  en- 
force the  collection  of  the  note  did  not  render 
the  note  nonnegotiable.  1  Daniel,  Neg.  Inst. 
I  82a;  Oppenhelmer  v.  Bank  (Tenn.)  36  8.  W. 
705;  Bank  v.  Fuqua,  11  Mont  285,  28  Fac. 
291;  Gaar  v.  Banking  Co.,  11  Bush,  160; 
Sperry  v.  Horr,  32  Iowa,  184;  Bank  v.  Anglln 
(Wash.)  83  Pae.  1058;  Benn  v.  Kutrschan 
(Or.)  32  Pac.  763.  In  1  Daniel,  Neg.  Inst., 
supra,  it  is  said:  "Such  Instruments  should, 
we  think,  be  upheld  as  negotiable.  They  are 
not  like  contracts  to  pay  money  and  do  some 
other  thing.  They  are  simply  for  the  pay- 
ment of  a  certain  sum  of  money  at  a  certain 
time,  and  the  additional  stipulations  as  to 
attorney's  fees  can  never  go  into  effect  if  the 
terms  of  the  bill  or  note  are  complied  with. 
They  are  therefore  incidental  and  ancillary  to 
the  main  engagement,— Intended  to  insure  its 
performance,  or  to  compensate  for  trouble  and 
expense  entailed  by  Its  breach.  At  maturity 
n^otiable  paper  ceases  to  be  negotiable,  in 
the  full  commercial  sense  of  the  term,  as  here- 
tofwe  explained,  though  it  still  passes  from 
band  to  hand  by  the  negotiable  forms  of 
transfer;  and  it  seems  paradoxical  to  hold 
that  instruments  evidently  framed  as  bills  and 
notes  are  not  negotiable  during  their  currency 
because  when  they  cease  to  be  current  they 
contain  a  stipulation  to  defray  the  expenses 
of  collection."  In  Oppenhelmer  v.  Bank,  su- 
pra, the  following  language  Is  used:  "Upon 
a  careful  review  of  the  authorities,  we  can 
see  no  reason  why  a  note  otherwise  Imbued 
with  all  the  attributes  of  negotiability  Is  ren- 
dered nonnegotiable  by  a  stipulation  which  is 
entlrdy  Inoperative  until  after  the  maturity 
of  the  note,  and  its  dishonor  by  the  maker. 
The  amount  to  be  paid  is  certain  duiing  the 
currency  of  the  note  as  a  negotiable  instm- 
ment,  and  it  only  becomes  uncertain  after  It 
ceases  to  be  negotiable  by  the  default  of  the 
maker  In  its  payment  It  is  eminently  Just 
that  the  creditor  who  has  Incurred  an  expoise 
In  the  ooUectton  of  the  debt  should  be  reim- 
bursed by  the  debtor  by  whom  the  action  was 
rendered  necessary  and  the  expense  entailed." 
The  Judgment  of  the  court  below  is  affirmed. 

BARTCH  and  MINEK,  JJ.,  concur. 


DONALDSON  v. 


(MTTtaliStl) 
GRANT  et  a!. 


(Supreme  Court  of  Utah.     July  14,   1897.) 

Notes— MOKTOAOKS—NOSNEOOTIABIUTT — Recoko 
OP  Assignment — Peksosal  Ji'uoment. 

1.  The  stipulation  in  a  note  which  includes  the 
covenants  of  a  mortgage  by  which  the  maker 
agrees  to  pay  the  taxes  on  Uie  pro|)erty,  asseBS- 
mentH,  insurance,  and  waste,  renders  the  note 
nonnegotiable. 

2.  Under  sections  2613,  2645,  Corap.  Laws 
Utah  1888,  the  assignee  of  a  mortgage  is  re- 
quired to  bare  the  assignment  recorded  in  order 
to  give  notice  to  subsequent  grantees,  mort- 
gagees, and  lienholders;  and  the  indorsement  and 
deUvery  of  the  note,  upon  which  the  mortgage  is 
given,  to  the  assignee,  is  equivalent  to  an  assign- 
ment and  delivery  of  the  mortgage  to  him  also. 

3.  Under  section  3460,  Comp.  Laws  Utah 
1888,  property  mortgaged  must  be  subjected 
first  to  the  payment  of  the  debt,  and  the  mort- 
gagee or  assignee  of  the  note  cannot  recover  a  per- 
sonal judgment  unless  the  proceeds  of  the  sale  of 
the  projierty  mortgaged  prove  to  be  insufflcieut. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; John  A.  Street,  Judge. 

Action  by  John  Baxter  Donaldson  against 
Frank  A.  Grant  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

It  appears  from  the  evidence  and  findings  In 
this  record  that  the  plaintiff  was  a  resident  of 
London,  England,  at  the  time  of  the  transac- 
tions mentioned  In  the  pleadings,  and  ttiat  the 
defendants  resided  In  Salt  lAke  City,  Utah; 
that  In  1891  the  plaintiff  and  defendant  fiache 
agreed  to  engage  in  the  business  of  loaning 
money  at  the  last-named  place;  that  tbe  plain- 
tiff was  to  obtain  the  money  to  be  loaned,  and 
Bache  was  to  make  the  loans,  and  Hiey  were 
to  share  equally  in  the  profits  of  the  business; 
that  in  the  latter  part  of  the  same  year  and  In 
1892  the  plaintiff  transmitted  to  Bache  at  dif- 
ferent times  amounts  aggregating  $10,8(X),  and 
on  January  25,  1892,  tbe  latter  loaned  of  that 
amount  $2,000  to  defendant  Grant,  and  took 
his  note  tor  it,  payable  in  five  years  from  its 
date,  with  annual  Interest  at  7  per  cent,  and 
a  mortgage  on  Grant's  real  estate  to  secure  it. 
The  note  contained  the  following  provision: 
"If  default  be  made  in  the  payment  of  any  of 
the  interest  after  It  becomes  due,  or  failure  to 
comply  with  any  of  tbe  conditions  or  agree- 
ments contained  in  the  mortgage  given  here- 
with, then  said  principal  sum,  with  the  accrued 
Interest  thereon,  shall,  at  the  option  of  the 
holder  of  the  note,  become  due  and  payable, 
and  shall  be  collected  without  further  notice. 
This  note  and  accompanying  coupons  are  to 
draw  Interest  at  the  rate  of  ten  per  cent  per 
annum  after  maturity  until  paid."  The  mort- 
gage contained  ooyenants  for  tbe  payment  of 
taxes,  assessments,  and  insurance,  and  against 
waste.  It  appears  that  Grant  knew  at  the 
time  he  received  the  money  from  Bache  that 
it  was  furnished  by  the  plaintiff.  On  Jannaiy 
27,  1892,  Grant  executed  a  deed  of  the  land  to 
Bache,  containing  a  statement  that  the  con- 
veyance was  subject  to  the  mortgage,  in  conr 
slderatlou  of  which  the  latter  deeded  him  oth- 
er land  valued  at  $2,200,  and  agreed  to  sut- 
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render  the  note  sued  on,  making  the  considera- 
tion fl,2(X>.  Soon  after  making  the  loan, 
Bache  assigned  the  note  sued  on,  with  the 
mortgage,  to  Donaldson,  and  on  Februniy  23. 
1892,  forwarded  the  .same,  with  the  assignment 
thereon,  to  the  plaintiff;  and  In  the  letter  ac- 
companying tliem  he  Informed  the  i>laintiff  the 
record  title  was  In  the  writer's  name,  but.  If 
plaintiff  desired,  he  could  rocoi-d  the  assign- 
ment, and  that  would  take  it  out  of  the  writ- 
er's i)ower  to  release  the  mortgage;  that.  If 
they  were  left  In  his  name,  it  would  be  easier 
to  release  the  mortgage  than  If  the  assignment 
was  recorded.  It  further  api>ear8  that  the 
plaintiff  received  the  note,  mortgage,  and  as- 
signment In  March,  1802,  and  held  them  with- 
out recording  the  assignment  until  the  10th 
day  of  October,  1805;  that  on  July  20,  1802, 
Bache,  to  whom  the  mortgage  was  made,  en- 
tered a  release  of  the  mortgage  on  the  records, 
and  declared  it  paid  and  discharged,  and  com- 
municated the  fact  to  Grant;  that  Grant  then 
demanded  his  note,  and  Bache  stated  that  Don- 
aldson had  it,  but  he  would  return  it,  and  that 
no  demand  for  payment  was  made  upon  Grant 
for  more  than  three  years,  nor  bad  he  any  In- 
formation that  the  note  was  not  regarded  as 
paid  and  discharged;  that,  upon  the  maturity 
of  the  Interest  coupons,  plaintiff  sent  them  to 
Bache  for  collection,  and  permitted  them  to  re- 
main in  his  hands  unpaid  for  about  two  years, 
and  at  no  time  did  he  communicate  with 
Grant  It  further  appears  that  on  July  5, 1894, 
Bache,  for  a  valuable  consideration,  executed 
to  Glen  Miller  a  tnwt  deed  of  the  property 
mortgaged,  to  secure  the  payment  of  his  prom- 
issory note  to  defendant  MacCord  for  $1,400; 
that  it  was  d»ily  recorded  on  the  8tli  day  of 
August,  1804,  and  baa  never  been  satisfied; 
that  on  July  12,  1895,  Bache  conveyed  the 
same  land  to  the  defendant  Mulvey  In  consid- 
eration of  a  credit  of  $1,000  on  $5,000  indebted- 
ness owed  by  the  former  to  the  latter,  which 
was  duly  recorded  on  July  12,  1895;  and  that 
Mulvey  in  good  faith  credited  to  Bache  the 
$1,000.  It  further  appears  that  Bache  left  the 
ITnited  States  prior  to  the  Institution  of  this 
action,  and  has  remained  away,  and  that  be 
was  insolvent. 

Frank  Pierce,  for  appellant.  M.  L.  Ritchie, 
C.  W.  Morris,  and  M.  E.  McEnauny,  for  re- 
spondents. 

ZAN'E,  O.  J.,  after  stating  the  facts,  deliv- 
ered the  opinion  of  the  court. 

The  plaintiff  insists  that  the  court  erred  In 
holding  that  the  note  sued  on  was  not  ne- 
gotiable. The  mortgage  given  to  secure  it 
<-ontains  covenants  for  the  payment  of  taxes, 
assessments,  and  insurance,  and  against 
waste;  and  the  maker  stipulated  in  the  note 
that,  upon  his  failture  to  "comply  with  any  of 
the  conditions  or  agre^uents  contained  in  the 
mortgage,  the  principal  sum,  with  the  accraed 
Interest,  should,  at  the  option  of  the  holder, 
become  due  and  payable,  and  should  be  col- 
lectible, without  further  notice."    The  stipu- 


lation made  a  failure  to  pay  taxes,  assess- 
ments, or  the  premium  for  insurance  on  the 
property,  or  a  failure  to  pay  damages  on  ac- 
count of  waste,  a  violation  of  the  provisions 
of  the  note.  By  this  stipulation  the  maker 
of  the  note  became  bound  to  pay  indefinite 
sums  of  money  for  taxes,  assessments,  insur- 
ance, and  waste;  and  in  case  of  a  failure  to 
do  so  the  payee  was  given  the  right  to  de- 
cUtre  the  note  payable,  and  to  proceed  to 
collect  it  without  notice.  The  legal  effect  of 
this  note  did  not  simply  bind  the  maker  to 
pay  a  definite  and  certain  sum  of  money, 
and,  in  case  of  failure  and  suit,  the  costs  of 
collecting,  including  attorney's  fees.  When 
the  promise  is  to  pay  a  certain  sum  of  mon- 
ey, with  an  attorney's  fee  in  case  of  suit 
brought,  the  sum  to  be  paid  is  definite  while 
the  note  remained  negotiable.  If  suit  Is 
brought  afterwards,  the  mak^  is  bound  to 
pay  the  costs  of  the  suit,  including  the  at- 
torney's fees.  This  court  held  at  the  present 
term  that  a  stipulation  to  pay  10  per  cent,  on 
the  amount  recovered,  as  attorney's  fees.  In 
case  of  a  suit  upon  it.  Included  In  the  note, 
did  not  render  the  note  nonnegotiable.  Salis- 
bury V.  Stewart  (not  yet  officially  reported) 
49  Pac.  777.  But  by  the  stipulation  now  un- 
der consideration  the  maker  became  bound  to 
pay  indefinite  amounts  for  taxes,  assessments. 
Insurance,  and  waste,— unliquidated  and  un- 
ascertained damages.  They  do  not  relate  to 
the  cost  of  collecting  the  note.  Though  the 
nuker  may  keep  hia  promise  to  pay  the  sum 
named  in  the  note  as  principal,  and  the  in- 
tei-est,  he  is  liable  in  addition  to  pay  taxes, 
assessments,  insurance  premiums,  and  dam- 
ages for  waste.  .The  note  was  not  negotiable. 

The  note  and  mortgage  sued  on  were  exe- 
cuted to  Bache  on  January  25,  1892,  and  re- 
corded soon  after,  and  they  were  assigned  to 
the  plaintiff,  and  transmitted  to  him  at  Lon- 
don, where  they  were  received  by  him  In 
March,  1892;  but  the  assignment  was  not  re- 
corded until  October  10,  1805.  When  Bache 
executed  the  trust  deed  to  Miller  to  secure  his 
note  given  to  MacCord,  and  when  it  was  re- 
coixled,  and  when  the  deed  to  Mulvey  was 
made  and  recorded,  the  note  and  mortgage 
and  the  land  appeared  from  the  records  to 
belong  to  Bache;  and  it  does  not  appear  that 
Miller,  MacOord,  or  Mulvey  had  any  notice 
that  Bache  was  not  the  owner,  and  that  he 
had  not  the  right  to  satLsfy  the  mortgage  and 
to  convey  the  property.  The  question  is,  were 
the  trust  deed  and  conveyance  subject  to 
plaintiff's  mortgage?  Stating  the  question  to 
be  decided  in  more  general  terms,  does  the 
law  require  the  assignee  of  a  mortgage  to 
have  the  assignment  recorded,  in  order  to 
give  notice  to  subsequent  grantees,  mortga- 
gees, and  lienholders?  The  determination  of 
the  question  depends  upon  the  construction  of 
the  following  sections  of  the  Compiled  Laws 
of  irtah  of  188.S: 

"Sec.  2613.  That  every  conveyance  of  real 
estate  within  this  territory  hereafter  made, 
which  shall  not  be  lecorded  as  frorided  in 
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this  act,  shall  be  void  aa  against  any  subse- 
qnent  purcluiscr  In  good  faith  and  for  a  val- 
uable consideration,  of  the  same  real  estate, 
or  any  portion  thereof,  where  his  own  con- 
veyance shall  be  first  duly  recorded." 

"Sec.  2(>lo.  The  term  'conveyance'  as  used 
In  this  act  shall  be  construed  to  embrace  every 
Instrument  in  writing?  by  which  any  real  es- 
tate, or  Interest  in  real  estate,  is  created,  alien- 
ed, or  mortgaged,  or  assigned,  except  wills  and 
leases  for  a  term  not  exceeding  one  year." 

The  first-mentioned  section  makes  all  con- 
veyances of  real  estate  not  recorded  void,  as 
against  subsequent  purchasers  In  good  faith 
for  a  valuable  consideration,  when  the  sub- 
sequent conveyance  Is  first  recorded.  The 
last  section  declares  that  the  term  "convey- 
ance," as  used  In  the  act,  shall  be  construed 
to  embrace  every  Instrument  in  writing  by 
which  any  real  estate,  or  Interest  In  real  es- 
tate. Is  assigned.  While  a  mortgage  under 
the  statute  of  this  state  does  not  vest  the 
title  In  the  mortgagee,  it  does  create  a  lien  tix 
favor  of  him,— an  interest  In  the  land  to  the 
extent  of  the  debt  secured.  It  vests  an  In- 
terest In  the  land  according  to  the  provisions 
of  the  mortgage.  Thompson  v.  Cheesman 
(Utah)  48  Pac.  477.  The  lien  and  Interest 
created  by  the  mortgage  to  Bache,  he  assign- 
ed to  the  plaintiff.  As  the  assignment  was 
not  recorded,  we  are  not  called  upon  to  de- 
termine whether  it  was  suflleiently  expressed 
and  proven  to  entitle  It  to  be  recorded.  If  it 
was  not.  It  should  have  lM<<>n;  and  we  have 
no  doubt  that  the  Indorsement  and  delivery 
of  the  note  to  the  plaintiff  were  equivalent  to 
an  assignment  and  delivery  of  the  mortgage 
to  him  also.  In  consequence  of  the  failure  of 
the  plaintiff  to  record  the  assignment  of  his 
note  and  mortgage,  his  lien  by  virtue  thereof 
became  subject  to  the  trust  deed  to  Miller, 
and  the  conveyance  to  Mulvey  vested  the  title 
In  him,  discharged  from  the  plaintifTs  mort- 
gage. 1  Jones,  Mortg.  H  472,  814;  Bncon  v. 
Van  Schoonhoven,  87  N.  T.  446:  I^dd  v. 
Campbell,  56  Vt  529;  Insurance  Co.  t.  Tal- 
bot (lad.  Sup.)  14  N.  B.  58G. 

The  plaintiff  having  lost  his  right  to  fore- 
close his  mortgage  on  the  property  by  his 
neglect  to  have  its  assignment  to  him  record- 
ed, the  further  question  arises,  can  he  main- 
tain his  action  against  Grant,  the  maker  of 
the  note,  and  the  mortgage  to  secure  It?  Aft- 
er executing  the  note  and  the  mortgage  to 
secure  it  on  the  land,  he  conveyed  to  Bache 
for  $4,200,  and  Bache  deducted  that  amount 
from  the  purchase  price.  The  land  was  still 
subject  to  the  mortgage,  but  Bache  assigned 
the  note  and  mortgage  to  the  plaintiff,  who 
failed  to  have  the  assignment  recorded,  and 
lost  the  Uen  of  the  mortgage  on  the  land,  and 
now  insists  upon  enforcing  tlie  collection  of 
the  debt  so  secured  against  Grant.  If  he 
should  be  permitted  to  do  so,  Grant  would 
lose  the  $2,000  through  plalntlfTs  negligence. 


Section  3460,  Comp.  Laws  Utah  1888,  declares 
that  there  can  be  but  one  action  for  the  re- 
covery of  a  debt  or  the  enforcement  of  any 
right  secured  by  mortgage  upon  real  estate 
(M*  peiw>nal  property;  that  the  court  may  di- 
rect a  sale  of  the  incumbered  property,  or  so 
much  as  may  be  necessary,  and  apply  the 
proceeds  to  the  payment  of  costs  and  the 
amount  due  the  plaintiff,  and,  if  It  appears 
from  the  return  of  the  ofiicer  making  the  sale 
that  the  proceeds  are  insufficient,  a  judgment 
may  be  docketed  for  the  balance  against  the 
defendant  personally  liable  for  the  debt;  and 
that  It  shall  become  a  lien  on  the  judgment 
debtor,  as  in  other  cases,  and  that  an  execu- 
tion may  issue  thereon.  This  section  requires 
the  property  mortgaged  to  be  subjected  first 
to  the  payment  of  the  debt,  and  the  mortgagee 
or  any  assignee  of  the  note  cannot  recover  a 
perscmal  judgment  unless  the  proceeds  of  the 
sale  of  the  property  mortgaged  prove  to  be  in- 
sufficient. In  that  case  a  deficiency  judgment 
may  be  entered  as  provided  by  the  section. 
The  supreme  court  of  California  have  so  held 
in  construing  a  law  of  that  state  like  ours. 
Bank  v.  Casaccia,  103  Cal.  641,  37  Pac.  648; 
Society  V.  Thornton,  42  Pac.  447;  Hopkins 
v.  Warner,  109  CaL  133,  41  Pac.  868;'  Bar- 
bleri  V.  Ramelll,  84  Cal.  154,  23  Pac.  1086. 
In  Bank  v.  Casaccia,  supra,  the  court  said: 
"The  obvious  rtuiNiee  of  the  statute  is  to  com- 
pel one  who  has  taken  a  specific  lien  to  se- 
cure his  debt  to  exhaust  his  security  before 
having  recourse  to  the  general  assets  of  the 
debtor.  When  he  has  done  this,  or  when, 
without  his  fault,  the  security  has  been  lost, 
the  i)ollcy  of  the  law  does  not  prohibit  a  per- 
sonal action."  In  Society  v.  Thornton,  supra, 
the  court  said:  "It  may  be  that  If  the  mort- 
gagor's title  to  the  land  has  become  extin- 
guished subsequent  to  the  making  of  the  mort- 
gage, by  title  paramount,  or  if  the  mortgaged 
proi)erty  has  been  destroyed  or  ha."!  ceased  to 
exist,  tl>e  mortgagee  need  not  go  through  the 
idle  form  of  bringing  an  action  for  foreclosure 
liefore  he  can  have  a  judgment  on  the  note. 
But,  when  the  mortgagee  by  his  own  act  or 
neglect  deprives  hlm-self  of  the  right  to  fore- 
close the  mortgage,  he  at  the  same  time  de- 
prives himself  of  the  right  to  an  action  on  the 
note.  He  is  not  permitted,  without  the  consent 
of  the  mortgagor,  to  release  the  mortgage  tor 
the  purpose  of  bringing  an  action  upon  the 
note.  He  is  not  authorized  to  waive  the  se- 
curity and  bring  an  action  on  the  indebted- 
ness, and  whether  he  releases  the  security  by 
some  affirmative  act  or  by  his  neglect  Is  Im- 
material." 

In  consequence  of  his  failure'  to  record  the 
assignment  of  the  mortgage  to  him,  the  plain- 
tiff lost  his  right  to  obtain  a  judgment  on  the 
note  against  the  defendant  Grant.  The  judg- 
ment appealed  from  Is  affirmed. 

BARTOH  and  MINER,  JJ.,  concur. 
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(t  Kan-App.  m) 

MODERN  WOODMEN  OP  AMERICA  t. 
VAN  WAXD. 

(Court  of  Appeals  of  Kansas,  Northern  Depart- 
ment, C.  D.    July  20,  1897.) 

i.ife  ix9uka.nce  —  application  — warranties — 

Health  of  Applicant—  Evidence— Pkoots 

OF  Death— Cboss-Examination. 

1.  In  an  action  upon  a  certificate  of  member- 
ship in  a  fraternal  order,  to  recover  benefits  pay- 
able thereunder  to  the  wife  upon  her  husband's 
decease,  where  the  defense  is  that  the  answers 
of  the  deceased  to  the  questions  contained  in  the 
application  for  membership  were  false,  and  that 
the  applicant  had  at  the  time  of  tbe  maldng  ot 
the  same  a  disease  called  "tuberculosis  of  the 
lungs,"  or  consumption,  of  which  disease  he  died 
within  six  months  after  making  such  application, 
and  the  plaintiC  wife  testifies  in  her  own  behalf 
that  her  husband  took  sick  with  his  last  illness 
some  time  in  April,  and  died  in  June,  it  is  proper, 
on  cross-examination,  for  the  defendant  to  in- 
quire of  her  when  immediately  prior  to  April  was 
he  ill  before  this  last  illness,  whidi  she  alleges 
beran  in  April. 

2.  In  sucn  case  it  is  competent  for  the  defend- 
ant to  show  that  the  deceased  was,  within  60 
days  after  his  application,  using  medicine  or 
treatment  for  such  disease. 

3.  Where  proofs  of  death  are  required  by  such 
order  to  be  made  to  it  before  any  right  to  recover 
for  such  benefits  shall  accrue  to  the  claimant, 
proofs  of  death  furnished  by  the  plaintiff  are  com- 
petent evidence  in  behalf  of  the  defendant,  and 
It  is  error  for  the  court  to  reject  them. 

4.  Where  the  applicant  in  such  case  expressly, 
in  the  body  of  the  application  as  well  as  in  the 
certificate,  warrants  the  literal  and  exact  truth- 
fulness of  all  his  answers  contained  in  such 
application,  and  the  application  is  made  a  part 
of  the  contract,  and  it  is  expressly  declared  there- 
in that  the  application  is  the  basis  of  the  con- 
tract, and  the  certificate  is  issned  upon  the  ex- 
press condition  of  the  literal  and  exact  truthful- 
ness of  the  answers  therein  contained,  such  ques- 
tions and  answers  become  material,  and  a  condi- 
tion in  the  certificate  that  it  shall  be  void  in  case 
of  the  untruthfulness  of  any  of  these  answers; 
and  neither  the  court  nor  the  jury  are  at  liberty 
to  inquire  into  the  materiality  of  the  questions 
and  answers,  and  unless  they  are  true  the  bene- 
ficiary cannot  recover. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Marshall  coun- 
ty;  R.  B.  Spllman,  Judge. 

Action  by  I^iIUian  Van  Wald  against  the 
Modem  Woodmen  of  America.  From  a 
judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed. 

J.  Q.  Johnson,  for  plaintiff  In  error.  J.  A. 
Bronghten,  for  defendant  in  error. 

MAHAN,  F.  J.  Action  upon  a  member- 
ship certificate  to  recover  $2,000  for  the 
death  of  the  plaintifTs  husband.  The  de- 
fense made  by  the  plaintiff  in  error  was  that 
the  answers  to  the  interrogatories  contained 
in  the  application  of  the  deceased  for  in- 
surance were  untrue;  that  by  the  terms  of 
the  contract  the  application  was  made  a 
part  of  the  policy,  and  the  deceased  war- 
ranted each  answer  to  interrogatories  In  the 
application  to  be  literally  and  exactly  tme. 
The  certificate  of  membership  was  Issued  to 
the  deceased  and  he  became  a  member  of 
the  society  the  3d  day  of  January,  1894.    In 


the  latter  part  of  February,  1894,  he  was 
taken  seriously  ill,  and  in  April,  1894,  as 
early  as  the  9th  or  lOtb  of  April,  was  confined 
to  his  bed  with  what  the  physicians  testified 
to  be  tuberculosis  of  the  lungs.  He  died  on 
the  18th  of  June,  1894,  of  this  disease. 
Among  the  interrogatories  in  the  application 
which  he  was  required  to  answer  were  the 
following:  "Answer  yes  or  no  to  each  of  the 
following  questions:  Have  you  ever  had 
difficult,  excessive,  or  scanty  urinations,  or 
any  disease  of  the  genital  or  urinary  organs? 
No.  Have  you  had  any  disease  of  the  lungs? 
No.  Bronchitis?  No.  Have  you  ever  had 
any  serious  illness,  local  disease,  or  personal 
icjury?  No.  If  so,  explain  fully.  •  •  • 
Have  you  consulted  a  physician  in  the  last 
seven  years?  No."  The  defendant  company 
insisted  that  the  answer  to  each  one  of  these 
interrogatories  was  untrue;  that  at  the  time 
the  certiflcate  was  issued,  and  at  the  time 
the  application  therefor  was  made,  the  de- 
ceased had  tuberculosis  of  the  lungs;  that 
within  the  time  named  in  the  application  he 
had  la  grippe,  and  been  treated  therefor,  and 
the  mumps,  and  had  been  treated  therefor; 
and  that  in  the  preceding  year  of  1893  he 
bad  not  only  consulted  his  fath^,  as  a  phy- 
sician, who  usually  attended  him,  bnt  had 
consulted  Dr.  Dean,  of  Kansas  City.  In  the 
examination  in  chief  of  the  plaintiff,  she 
was  asked  by  her  counsel  when  her  husband 
took  sick  with  his  last  illness,  and  she  an- 
swered, "In  ApriL"  There  was  evidence 
that  he  was  seriously  ill  in  February, 
strength  much  Impaired,  considerably  emad- 
ated,  and  that  he  continued  to  decline  In 
health  very  rapidly  until  he  was  confined  to 
his  bed,  in  April.  Upon  cross-examination, 
counsel  for  plaintiff  in  error  again  asked 
the  plaintiff,  "When  it  was  yon  say  that  he 
was  taken  down  with  his  last  illness?"  and 
she  repeated  her  answer:  "Some  time  in 
April.  I  couldn't  say  just  when."  Counsel 
for  plaintiff  In  error  then  asked  her,  "When 
was  he  ill  before  that?"  to  which  question 
the  plaintiff's  counsel  objected  for  the  rea- 
son that  it  was  not  proper  cross-examina- 
tion, was  incompetent,  irrelevant,  and  imma- 
terial, and  now  contend  that  defendant's 
counsel  were  sealing  to  Interject  into  the 
case,  by  way  of  cross-examination,  a  part  of 
their  defense.  This  was  not  necessarily  ao. 
It  was  based  on  her  examination  in  chief  as 
to  when  her  husband  became  ill,  and  it  was 
a  proper  inyestigatl<Hi  by  counsel  for  defend- 
ant, as  throwing  light  upon  the  fact  as  to 
when  he  did  become  ill.  The  claim  of  the 
plaintiff  was  that  he  only  became  ill  in 
April.  The  claim  of  the  defendant  was  that 
he  was  ill  before  that,  and  had  been  ill  from 
the  time  the  application  was  made  until  his 
decease,  and  It  was  competent  for  the  de- 
fendant to  cross-examine  her  upon  this 
branch  of  the  case,  having  been  interrogated 
by  her  own  counsel  as  to  when  be  became 
ill  with  bis  last  sickness,  to  show  that  she 
was  mistaken  in  that;   that  he  had  been  ill 
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at  all  times  ilnc*  tht  waJAng  of  tbe  am^Uea- 
tioo  for  insurance.  Ttie  question  upon  cross- 
examination  was  a  proper  one,  and  should 
have  been  allowed.  This  is  the  first  assign- 
ment of  error. 

Tbe  second  assignment  of  error  is  In  re- 
lation to  the  testimony  of  Dr.  Wilson,  one  of 
the  physicians  who  attended  blm  in  bis  last 
Illness.  This  witness  testified  that  he  visit- 
ed the  deceased  some  time  in  February,— 
the  latter  part  of  the  month  of  February, 
1884,— and  that  he  found  him  exceedingly 
ill;  that  he  made  no  careful  examination  of 
him;  that  he  was  not  called,  but  made  a 
yoluntary  Tiait  to  the  deceased;  that  in  the 
lattv  part  of  his  sickness  he  was  called  in 
as  consxdting  physician,  and  examined  him 
again  more  critically;  that  upon  his  first  ex- 
amination he  did  not  dlscoTsr  any  evidence 
of  tuberculosis  of  the  lungs,  but  found  that 
he  was  using  at  that  time  a  treatment  called 
"Amick's  Cure  for  Consumption."  Defend- 
ant's counsel  then  asked  him  what  this  Amick's 
Cure  was  used  for,  to  which  counsel  for 
plaintltr  objected,  and  tbe  objection  was  sus- 
tained aa  incompetent,  irrelevant,  and  Imma- 
terial. If  the  deceased  in  the  latter  part  of 
February,  within  60  days  after  tils  applica- 
tion for  a  membership,  was  using  a  remedy 
for  consumption.  It  was  relevant  and  ma- 
terial for  the  defense  to  show  that  fact 

The  fourth  assignment  of  error  is  based 
upon  the  same  subject-matter.  The  defense 
called  Dr.  Van  Wald,  the  father  of  the  de- 
ceased, and,  in  the  course  of  bis  examina- 
tion, counsel  for  defendant  asked  bim  if  he 
had  procured  for  his  son  the  Amlck  Cure  for 
Consumption.  The  plaintiff  objected  to  this 
question  unless  it  was  confined  to  a  date 
prior  to  tbe  application  for  a  membership. 
This  objection  was  sustained  by  the  court 
Counsel  for  defendant  then  asked  if  he  had 
procured  this  remedy  for  the  use  of  his  son 
between  tbe  date  of  tbe  Issuing  of  the  certifi- 
cate and  the  last  of  February,  1894,— within 
60  days  next  after  the  Issuing  of  the  certifi- 
cate of  membership,— to  which  counsel  for 
plaintiff  objected,  as  the  time  was  fixed  after 
the  contract  of  admission  of  membership, 
and  tbe  objection  was  sustained  by  tbe 
court  It  was  a  proper  matter  to  show  to 
tbe  jury,  under  tbe  contention  of  the  defend- 
ant company,  that  tbe  answers  were  not  tru^ 
at  tbe  time  they  were  made.  It  afforded 
some  evidence.  The  weight  of  it  was  for 
the  jury  to  determine. 

Tbe  third  assignment  of  error  is  based  up- 
on the  refusal  of  the  court  to  permit  tbe  de- 
fendant to  read  in  evidence  to  the  Jury  the 
proofs  of  death  furnished  by  the  plaintiff  un- 
der the  conditions  of  the  certificate,  and  as 
an  act  necessary  to  be  done  by  her  in  order 
to  sustain  her  action.  These  proofs  of  death 
were  competent  evidence,  and  the  defendant 
company  had  a  right  to  use  them  in  the  case 
as  evidence,  and  it  was  error  to  reject  them. 
Insurance  Co.  v.  Rodel,  8K  U.  S.  232;  Insur- 
ance Cow  T.  Higglubotbam,  Id.  380;   Edserljr 


r.  loanranoe  ^.,  48  Iowa,  68T;  Imnmooa 
Co.  V.  Newton,  22  Wall.  32. 

Tbe  fifth  assignment  of  error  is  that  tba 
court  erred  in  overruling  defendant's  de- 
murrer to  the  plaintiff's  evidence.  It  is  not 
necessary  to  consider  this  assignment 

In  the  court's  instruction  to  the  Jury  is  the 
following:  "Sixth.  The  tenth  question  In  said 
aM>licatioa  is  as  follows:  'Have  yon  ever 
had  any  serious  illness,  local  disease,  or  per- 
sonal injury?'  to  which  the  answer  is,  'No.' 
In  considering  this  question  the  adjective 
'serious'  is  to  be  taken  as  referring  to  the 
words  'local  disease'  and  'personal  injury,'  as 
well  as  the  word  'Illness,'  which  Immediately 
follows  it  And,  if  you  believe  from  tbe  evi- 
dence that  the  answers  made  by  said  appli- 
cant to  said  questicm  were  untrue  (that  is,  if 
you  believe  that  be  ever  had  any  serious 
illness,  any  serious  local  disease,  or  any  seri- 
ous injury),  then  plaintiff  cannot  recover  in 
this  action;  and  this  would  be  true  even  if 
such  Illness,  disease,  or  injury  had  nothing  to 
do  in  causing  tbe  death  of  said  applicant" 
Upon  this  point  in  the  case  the  defendant 
asked  tbe  court  to  Instruct  as  follows:  "(13) 
If  yon  believe  from  the  evidence  that  Alfred 
O.  Van  Wald  had  an  ailment  or  local  disease 
known  as  the  'mumps'  about  two  years  prior 
to  the  13th  day  of  December,  1893,  then  the 
plaintiff  cannot  recover,  and  your  verdict 
must  be  tor  the  defendant"  "(10  You  are 
Uwtructed  that  if  you  believe  from  tbe  evi- 
dence that  the  deceased,  Alfred  G.  Van  Wald, 
bad  the  la  grippe,  and  was  treated  therefor 
by  his  father,  Dr.  Van  Wald,  within  seven 
years  next  preceding  December  13,  1893,  then 
tbe  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  tbe  defendant"  These  instruc- 
tions were  refused  by  the  court,  and  the  one 
r  umbered  6,  above  quoted,  was  given  in  lieu 
tbereof.  It  is  conceded  that  the  answers  to 
these  questions,  the  truthfulness  of  the  an- 
swers,— the  literal,  exact  truthfulness, — was 
made  a  warranty  upon  the  part  of  the  assur- 
ed, upon  which  he  was  admitted  to  the  mem- 
bership; and  it  Is  well  settled,  as  we  under- 
stand the  law,  that  it  is  immaterial  whethei 
tbe  applicant  knew  that  bis  answer  was  raise. 
It  is  immaterial  whether  he  intended  to  de- 
fraud the  company  or  not  It  makes  no  dif- 
ference whether  the  fact  was  a  material  tact 
or  not  Making  it  a  warranty  upon  tbe  part 
of  tbe  assured  made  It  material,  and  tbe  par- 
ties both  elected  thereby  to  make  it  mate- 
rial; and  its  falsity  defeated  the  contract,  or, 
in  other  words,  by  reason  of  tbe  falsity  of  tbe 
answer  there  never  was  any  contract  It  was 
an  error  upon  the  part  of  the  court  to  say  to 
the  jury  that  the  adjective  "serious,"  qualifying 
the  word  "Illness,"  also  applied  to  the  other 
parts  of  the  interrogatory.  'The  parties  did  not 
BO  apply  them  in  the  construction  of  the  con- 
tract, and  tbe  court  had  no  right  to  interpolate 
it  Into  it 

The  court  in  the  serentu  Instrur-tlon  also 
said  to  tbe  Jury:  "Seventh.  Question  No,  14 
is  as  follows:    'Have  jrou  consulted  a  phy- 
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sldan  In  the  last  seyen  years?'  and  the  an- 
swer thereto  Is,  'No.'  The  consultation  re- 
ferred to  In  this  question  must  be  taken  to 
mean  a  consultation  In  regard  to  some  Indis- 
position of  an  api»rently  (rrave  character. 
An  inquiry  of  a  physician  In  regard  to  some 
slight  ailment  of  a  trivial  or  merely  temporary 
character  would  not  be  within  the  meaning  of 
this  question."  This  is  Importing  Into  the 
(ontract  a  condition  not  put  there  by  the 
parties.  The  defendant  company  had  a  right 
to  know  truthfully  whether  the  deceased 
had  consulted  a  physician  for  any  purpose, 
whether  the  consultation  was  with  regard  to 
some  grave  indisposition  or  a  slight  ailment 
The  questicm  was,  "Have  you  consulted  a 
physician?"  It  was  important  for  the  com- 
pany to  know.  They  had  a  right  to  inquire 
themselves  with  regard  to  the  matter,  wheth- 
er it  was  a  grave  indisposition,  a  serious  ill- 
ness, or  a  slight  ailment,  before  entering  inco 
the  contract.  Tlie  answer  gave  them  no  op- 
portunity to  do  so.  The  literal,  exact  truth- 
fulness of  the  answer  was  made  a  warranty 
in  the  contract  upon  which  it  was  based.  It 
was  so  agreed  in  the  body  of  the  contract. 
Evidence  was  offered  tending  to  show  that 
on  three  several  occasions,  within  a  year 
prior  to  the  application  made,  the  deceased 
had  consulted  at  least  three  different  phy- 
sicians, including  his  father.  Upon  this 
branch  of  the  case  the  defendant  company 
asked  the  court  to  Instruct  tiie  jury  as  fol- 
lows: "(3)  If  you  believe  from  the  evidence 
that  in  reply  to  the  question  In  the  applica- 
tion of  Alfred  Van  Wald,  'No.  14.  Have  you 
consulted  a  physician  in  the  last  seven  years?" 
he  answered,  'No,'  and  you  find  that  he  had 
consulted  a  physician  within  that  time,  then 
the  plaintiff  cannot  recover,  and  your  verdict 
must  be  for  the  defendant."  This  was  re- 
fused and  excepted  to.  And  again:  "(7)  If 
the  Jury  believe  from  the  evidence  that  at  any 
time  within  seven  years  next  prior  to  the 
13th  day  of  December,  1893,  said  Alfred  G. 
Van  Wald  consulted,  and  was  professionally 
treated  by,  his  father.  Dr.  George  Van  \>  aid, 
for  any  ailment  whatever,  the  plaintiff  cannot 
recover,  and  your  verdict  must  be  for  the  de- 
fendant." This  Instruction  was  refused  and 
excepted  to.  "(8)  If  you  believe  from  the  evi- 
dence that  at  any  time  within  seven  years 
next  preceding  the  13th  day  of  Decemoer, 
1893,  said  Alfred  G.  Van  Wald  consulted,  and 
was  treated  professionally  by.  Dr.  Wilson,  of 
Marysvllle,  Kansas,  for  any  ailment  wliat- 
ever,  then  the  plalntllT  cannot  recover,  and 
your  verdict  must  be  for  the  defendant." 
Tills  instruction  was  refused  and  excepted  to. 
"(9)  If  you  believe  from  the  evidence  that 
at  any  time  within  seven  years  next  preced- 
ing the  13th  day  of  December,  1898,  said  Al- 
fred G.  Van  Wald  consulted,  or  was  examin- 
ed by.  Dr.  Dean,  of  Kansas  City,  Mo.,  either 
at  his  own  request,  or  at  the  request  of  Dr. 
George  Van  Wald,  his  father,  in  his  (Alfred 
G.  Van  Wald'9)  presence,  then  the  plaintiff 
cannot  recover,  and  your  Terdict  must  be  for 


the  defendant."  This  instruction  was  re- 
fused and  excepted  to,  and  the  only  instmc- 
tlon  given  upon  this  proposition  in  the  case 
was  the  seventh  instruction,  which  I  have  al- 
ready quoted,  and  the  eighth,  as  follows: 
"Eighth.  Bearing  la  mind  the  explanation 
given  in  the  last  instruction,  if  you  brieve 
from  the  evidence  that  the  answer  made  by 
said  applicant  to  question  14  was  untrue,  then 
plaintiff  cannot  recover  in  this  action,  and 
your  verdict  should  be  tor  the  defendant." 
That  Is,  if  the  jury  believed  that  the  matter 
about  which  the  deceased  consuHed  Dr.  Wil- 
son was  a  grave  and  serious  Indisposition,  or 
the  matter  about  which  he  consulted  Dr. 
Dean  at  Kansas  City  was  a  grave  and  serious 
indisposition,  then  the  answer  would  be  un- 
true, but  that  notwithstanding  be  had  cMi- 
sulted  these  physicians,  and  also  his  father, 
unless  the  jury  believed  from  the  evidence 
that  tlie  deceased  had  some  grave  indispo- 
sition at  the  time  be  sought  the  physicians' 
advice,  then  the  answer  was  not  untrue.  This 
was  a  modification  of  the  contract  not  war- 
ranted upon  the  part  of  the  court,  and  was 
error  prejudicial  to  the  rights  of  the  defend- 
ant company.  The  court  likewise  erred  in 
ref  u-sing  to  grant  to  the  defendant  a  new  trlaL 
The  judgment  Is  reversed,  w^ith  instructions 
to  the  lower  court  to  grant  a  new  'trlaL  All 
the  judges  concurring. 


(6  Kan.App.  •«) 
EI.MEXDARO  TP.  v.  K.\NSAS  BRIDGE  & 
IRON  CO. 

(Court  of  Appeals  of  Knnsas,  Soutnom  Depart- 
ment, C.  D.     July  21,  1897.) 

Town  Wakhan'ts — Pt'Bt.ic  Improvembsts. 
A  township  lioard  may  join  with  a  county, 
townaliip,  or  private  citizen  wliencver  the  avail- 
able means  at  their  di-sposal  will  permit,  and  the 
iniijroveinents  to  he  made  are  practicable,  and 
contribute  towards  the  building  of  jwrmauent 
roads  and  bridxea  within  or  on  the  Hue  of  their 
res|)ective  townships;  and  for  this  purpose  a 
warrant  issued  by  the  towDship  Imard  at  a  regu- 
lar meeting,  payable  when  the  improvements  are 
completed,  will  be  Arirf  valid  and  binding  on  the 
township  when  presented  for  payment  after  the 
improvements  have  lieen  completed  and  accepted. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Lyon  county; 
Charles  B.  Graves,  Judge. 

Action  by  the  Kan.sas  Bridge  &  Iron  Com- 
pany against  Eimendaro  township,  Lyon  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

J.  Harvey  Frith,  for  plaintiff  In  error.  T. 
N.  Sedgwick  and  L.  B.  Kellogg,  for  defendant 
In  error. 


SCnOONOVER,  J.  In  1800,  I^on  and  Cof- 
fey counties,  with  the  assistance  of  California 
township,  in  Coffey  county,  and  Eimandaro 
townsiilp,  In  Lyon  county,  and  the  private 
sulwcrlption  of  individuals  of  Hartford,  built 
a  bridge  at  the  crossing  of  the  Neosho  river, 
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at  a  cost  of  $3,930.85,  of  which  amount  Lyon 
county  contributed  and  paid  $2,000,  Coffey 
county  ?1,000,  CaUfomla  township  $200.  El- 
mandaro  township  (the  plaintiff  in  error)  con- 
tributed ?200,  and  issued  the  following  war- 
rant: "Hartford,  Ks.,  Oct.  27th,  1890.  To 
J.  W.  O'Connor,  P.  O.  Hartford,  Township 
Treasurer  of  Elmandaro  Township,  Lyon 
County,  Kansas:  Pay  to  I.  A.  Taylor,  bridge 
commlHsIoner,  or  bearer,  the  sum  of  two  hun- 
dred dollars  (f200.00),  for  subscription  to 
bridge  over  Neosho  river,  at  Rambo  Ford,  to 
be  paid  on  completion  of  bridge,  as  allowed  by 
the  township  board.  A.  S.  Shepard,  Tp.  Trus- 
tee. W.  T.  Stark,  Tp.  Clerk.  Total,  f  200.00." 
The  Kansas  Bridge  &  Iron  Company,  defend- 
ant in  error,  constructed  the  bridge,  and  ac- 
cepted the  warrant  of  plaintiff  In  error  for 
$200  as  so  much  cash  in  payment  of  the  con- 
tract price  for  building  the  bridge,  and  duly 
presented  the  same  for  payment,  which  was 
refused.  The  defendant  In  error  commenced 
an  action  before  a  Justice  of  the  peace  upon 
the  warrant,  and  obtained  Judgment  for  its 
full  amount.  The  plaintiff  In  error  appealed 
to  the  district  court,  where  the  ease  was  tried 
to  the  court,  without  a  Jury.  Judgment  was 
again  rendered  for  the  bridge  company,  and 
the  township  brln^  the  case  to  this  court  upon 
petition  In  error.  It  Is  claimed  that  the  town- 
ship had  no  power  to  subscribe  towards  the 
building  of  the  bridge,  and  that  the  warrant 
was  issued  without  authority. 

Subdivision  8,  par.  7084,  Gen.  St.  1889,  pro- 
vides: "Eighth.  Shall  superintend  all  the  pe- 
cuniary concerns  of  his  township,  and  shall  at 
the  July  session  of  the  board  of  county  com- 
missioners, annually  with  the  advice  and  con- 
currence of  said  board  levy  a  tax  on  the 
property  in  said  township,  for  township  road 
and  other  purposes,  and  report  the  same  to  the 
county  clerk,  who  shall  enter  the  same  on  the 
proper  tax  roll  In  a  separate  column  or  col- 
umns, and  the  treasurer  shall  collect  the  same 
as  other  taxes  are  collected;  but  in  a  failure 
of  such  trustee  and  commissioners  to  concur, 
then  the  board  of  county  commissioners  shall 
levy  such  township  road  and  other  taxes."  It 
Is  also  provided  in  paragraph  7093,  Gen.  St. 
1889:  '"The  township  treasurer  shall  receive 
and  take  charge  of  all  moneys  belonging  to 
the  township,  or  which  are,  by  law,  required 
to  l)e  paid  to  him,  and  shall  pay  out  and  ac- 
count for  the  same  upon  orders  drawn  upon 
him  by  the  township  trustee,  and  shall  dis- 
charge such  other  duties  as  may  be  required 
of  him  by  law."  It  is  further  provided  In 
paragraph  7133,  Gen.  St.  1889:  "The  said 
board  shall  have  charge  of  the  roads  and 
bridges  of  their  respective  townships,  and  It 
shall  be  their  duty  to  keep  the  same  in  repair, 
and  to  Improve  them  so  far  as  practicable. 
Whenever  the  available  means  at  their  dispos- 
al will  permit,  they  shall  construct  permanent 
roads,  beginning  where  most  needed.  The 
work  on  roads  shall  be  done  timely,  and  in 
accordance  with  the  best  known  methods  of 
road  making,— by  proper  grading  and  thorough 
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drainage,  by  tile,  or  otherwise,  as  may  be  ex- 
pedient, or  by  the  application  of  gravel,  rock, 
or  other  material." 

In  considering  the  various  provisions  of  the 
statute  our  supreme  court  have  said:  "Where 
it  Is  alleged  In  a  bill  of  particulars  that  a 
bridge  was  needed  In  a  township  across  a 
river;  that  It  would  cost  about  $1,300  to  pur- 
chase and  erect  the  same,  of  which  sum  the 
county  agreed  to  pay  $1,000;  that  there  was 
raised  by  Individual  subscription  $200;  and 
that  then  the  township  agreed  to  pay  $100  to 
the  plaintiff.  If  he  would  conti-act  for  the  erec- 
tion of  the  bridge,  and  have  It  erected;  and 
thereafter,  relying  upon  such  promise  and 
agreement,  the  plaintiff  paid  for  having  the 
bridge  built,— held,  that  the  contract  set  forth 
In  the  bill  of  particulars  was  within  the  power 
of  the  township  officers,  and  a  compliance 
therewltli  by  the  plaintiff  would  entitle  him  to 
a  recovery  from  the  township  of  $100."  Uhl 
V.  Douglass  Tp.,  27  Kan.  80.  Chief  Justice 
Horton,  in  the  opinion,  says:  "We  do  not  per- 
ceive any  valid  reason  why  a  township  and  a 
county  may  not  conjointly  contribute  towards 
the  building  of  a  bridge  If  the  authorities 
thereof  choose  so  to  do."  It  is  not  only  the 
duty  of  the  township  board  to  keep  the  roads 
and  bridges  in  their  respective  townships  in 
repair,  but  they  should  construct  permanent 
roads  (bridges),  make  permanent  and  lasting 
improvements,  beginning  where  most  needed, 
whenever  the  available  means  at  their  disposal 
will  permit.  For  this  purpase,  and  in  order  to 
insure  efficiency,  they  may  employ  a  general 
superintendent  to  execute  their  orders,  tliat  the 
work  may  be  done  timely,  and  in  accordance 
with  the  best^nown  methods  of  road  mak- 
ing,—by  proper  grading  and  thorough  drainage 
by  tile,  or  otherwise,  as  may  be  expedient,  or 
by  the  application  of  gi-avel,  rock,  or  other 
material.  It  is  clearly  Intended  by  this  provi- 
sion of  law  that  permanent  bridges  may  be 
constructed  out  of  the  available  means  in  the 
hands  of  the  township  board.  If  they  so  de- 
sire. They  may  build  the  bridges,  or  they 
may  join  with  enterprising  citizens,  a  county, 
or  a  township,  and  contribute  of  the  available 
means  at  their  disposal  towards  its  con.>»tnic- 
tlon.  The  spirit  of  this  law  is  to  secure  to 
the  citizens  of  the  township  the  best  and  most 
permanent  roads  and  bridges  for  tlie  least 
money.  That  the  building  of  this  bridge  was 
advantageous  and  beneflelal  for  the  i)eople  of 
Elmandaro  township;  that  It  was  practicable; 
that  It  was  con,«itructed  at  a  place  where  a 
bridge  was  needed;  that  the  township  had,  of 
the  available  means  at  Its  disposal,  $200  to 
contribute  to  the  building  of  the  bridge,— is  not 
questioned.  In  the  absence  of  fraud  or  collu- 
sion. It  is  clear  that  the  township  had  the  au- 
thority to  make  the  subscription.  A  verified 
account  for  this  subscription  was  presented  to 
the  township  board  at  their  annual  meeting, 
audited  and  allowed,  and  the  warrant  sued  on 
in  this  action  lawfully  issued.  The  bridge  was 
completed,  and  accepted  by  the  special  bridge 
commissioner  selected  to  superintend  its  con- 
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.stroction.     The  wai'rant  was  presented,  and 
payment  refused. 

The  attorney  for  plaintiff  In  error,  in  an  able 
argument  to  ttte  court,  insisted  that  the  bridge 
was  not  in  Lyon  county;  tliat  the  propositioa 
to  butld  the  bridge  was  not  submitted  to  the 
people  at  any  election;  that  it  is  an  evasion  of 
the  law  providing  that,  when  the  cost  of  a 
liroposed  bridge  shall  exceed  |2,000,  the  ques- 
tion of  building  it  must  be  submitted  to  the 
qualified  electors  of  the  county.  Both  propo- 
sitions have  been  considered,  but  there  is  not 
sufllcient  merit  in  either  of  them  to  re<iuire  a 
reversal  of  this  cnxe.  Tlie  Judgment  of  the 
district  court  will  be  affirmed.  All  the  J.ulges 
conciin-lng. 


(6  Kan.App.  (SO) 

STATE  T.  WIIEI.DON. 

(Court  of  Appeala  of  Khiiwik.  Sontliern  Depart- 
nn'iit.  C.  I).     July  21.  185)7.) 
LiQfOK  NrisANTK—  Evinp.xcE. 
Whcrp  the  tpsliinoii.v  filed  with  the  Informa- 
tion fiill.v  <li.«'<>NpR  thi>  fiift  that  the  offcntie  of 
kc<*pinK  )i  <'(mini(iii  iinHiiiici'  has  Imhmi  cummitted, 
it  is  not  prior  for  tlic  court  to  submit  to  the  jury 
cvidouci'  showinK  siilos  of  intoxicntine  liijuor  oth- 
er tliiiii   the  ones  of  which  the  pro-xiH-nting  wit- 
ness had  knowledge. 

(Syllabus  by  the  Court.) 

Krror  from  district  court,  I.yon  t-oimty;  W. 
A.  Randolph,  .Indue. 

Ben  Wheldon  wns  eonvlcfefl  of  violating  the 
ll(|Uor  law,  and  brings  etror.     Attinned. 

I.  E.  Ijimbert  and  (Sraves  &  Dickson,  for 
plaintiff  In  error.  V.  B.  Dawes,  Atty.  (Sen., 
and  W.  C.  Slinpsmi,  i'o.  Atty.,  for  the  .State. 

SCIIOONOVEK.  .T.  In  the  district  court  of 
Lyon  county  the  defeiiduut  was  clmrKJsl,  in 
four  counts,  with  vinlntiug  the  prohibitory 
law  by  the  unlawful  mU'  of  liquor,  and  iu 
the  flfth  cuiuit  by  keeping  a  common  nui- 
sance. On  the  "til  day  of  t)ctol>er.  ItftCi.  tlie 
case  was  tried,  and  the  defendant  ac<iullteJ 
on  the  first  four  counts,  and  convicted  on  the 
fifth  count.  A  motion  for  a  new  trial  was 
overruled,  and  the  defendant  brings  the  ca.se 
to  this  court. 

It  Is  claimed  that  testimony  was  improp- 
erly ndmitled.  to  the  material  i»rejudiee  of 
the  defendant:  that  evidence  was  Intro<Uieetl 
on  the  trial  showing  sales  of  lut<»xlcatlug  llq- 
iu)r  other  than  those  of  which  the  prosecuting 
witness  had  knowledge.  The  Information 
wns  verified  by  the  c(mnty  attorney  "on  in- 
formation and  l)elief."  and  the  following 
sworn  statement  of  a  witness  filed  therewith: 
"A.  D.  McKanua.  of  lawful  age.  lM>lug  dul.v 
sworn,  testiHe<l  as  fidlows:  My  name  Is  A.  D. 
.McKauna.  Itesideuce.  Emporia,  Lyon  {;o., 
Kan.  Occupation,  canvassing  agent.  Age. 
twenty-eight  years.  I  know  Ben  Wheldon, 
and  have  known  him  for  abutit  two  months. 
His  )>b)ee  of  business  Is  on  Counuerclal  8t., 
In  the  city  of  Empoila.  In  Lyon  county,  known 
08  'W'heldou's  Drug  Store,'  and  Is  bouse  No. 


624  Commercial  street  I  was  In  that  drug 
store  on  December  21,  18&1.  I  went  wltb 
Olof  Johnson,  and  he  and  I  got  a  bottle  of 
beer  aBd  drank  It  in  there.  We  got  tbe  beer 
of  some  party  In  the  store.  Do  not  remem- 
ber who  It  was.  I  paid  for  the  beer.  L.  G. 
Wilcox  came  in  while  I  was  in  there.  He 
got  a  drink  of  either  whisky  or  wine,  and 
drank  It  there  in  tbe  bad:  room.  I  was  In 
that  place  again  on  tbe  24tb  of  December, 
1894,  with  Olof  JohnsMi,  and  treated  him  to 
whisky.  We  drauk  tbe  whisky  there,  back 
of  the  prescription  case,  and  Mi.  Wheldon 
was  present  and  saw  us  drink  It.  I  also 
bought  a  half  pint  of  whisky  of  Ben  Wheldon 
at  the  same  time,  and  paid  him  25  cents  for  It, 
and  brought  it  away  with  me  in  a  bottle.  I 
was  in  that  place  again  on  January  1,  189u, 
with  C.  T.  Logsdon.  We  drank  whisky  this 
time.  We  each  had  a  drink,  and  I  paid  for 
It.  We  got  it  of  one  of  the  clerks,— a  smalL 
smo<>th-fa<-e<I  man.  I  liad  a  half-pint  bottle 
with  me  tliat  time,  and  this  same  clerk  put 
twenty  cents  worth  in  it,  and  I  carried  It 
away.  I  paid  him  for  it.  I  was  in  that 
place  again  on  January  12,  180.^,  with  W.  O. 
Uoblnson.  We  drank  whisky  back  of  the 
pi-es<-rIption  case.  I  think  Wheldon  himself 
waited  on  us.  I  paid  him  for  it  I  was  in 
that  place  again  on  January  18,  1885,  with 
.Tames  Kumford  and  .Morgan  Rumford.  I 
bought  a  half  pint  of  whisky  of  the  clerk 
with  light  nuistache.  and  iMid  him  for  it,  and 
took  It  away.  We  each  afterwards  drank 
liart  of  it,  and  I  have  the  rest  yet  I  saw  at 
the  end  of  the  counter,  and  back  of  it,  and 
right  across  from  the  prescription  case,  two 
large  bottles  which  contained  the  whisky  and 
ANine.  Tlie  l)eer  was  gotten  In  the  back  room. 
A,  D.  McKanna."  Paragraph  2543,  Gen.  St 
IHiO,  provides:  "If  the  testlmonj'  so  taken 
shall  disclose  the  fact  that  an  offense  has 
been  committed  against  any  of  the  provisions 
of  this  act.  the  county  attorney  shall  forth- 
with file  such  statement,  together  with  his 
complaint  or  Information  against  the  person 
Iiaving  eonnnltted  the  offense.  In  some  court 
of  comiH-tent  Jurisdiction."  This  evidence 
dlsclose<l  facts  sufficient  to  Justify  the  county 
attorney  in  filing  an  information  against  the 
defendant,  charging  him  with  the  illegal  sale 
of  lUpior,  and  al.so  of  keeping  a  common  nui- 
sance. 

It  Is  well  settled  that  the  defendant  cannot 
be  found  gxillty  of  any  offense,  except  some 
offence  of  which  the  complaining  witness  had 
notice  or  knowledge  at  the  time  of  verifying 
the  Information.  State  v.  Brooks.  <i3  Kan. 
'm.  7  Pae,  .'»!)1.  Paragraph  2533,  Gen.  St. 
IMMI,  proAides:  ".\11  places  where  intoxicat- 
ing II<iuors  are  manufactured,  sold,  bartered, 
or  given  away  In  violation  of  any  of  the  pro- 
visions of  this  act,  or  where  persons  are  p«^ 
mitteii  to  resort  for  the  purpose  of  drinking 
Uitoxlctttlng  liquors  as  a  beverage,  or  where 
Intoxicating  liquors  are  kept  for  sale,  barter 
or  deliver}-.  In  violation  of  this  act,  are  here- 
by declared  to  be  common  nuisances."    The 
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teBtlmony  flled  with  the  Information  dearly 
shows  that  the  complaining  witness  had 
knowledge  of  facts  at  the  time  at  verifying 
the  Information  snfiScient  to  require  the  coun- 
ty attorney  to  file  his  complaint  or  Informa- 
tion In  some  court  of  competent  Jnrlsdlctlaa, 
charging  the  plaintiff  in  error  with  keeping 
a  common  nuisance.  During  the  trial  the 
prosecution  Introduced  evidence  imder  the 
fifth  or  nuisance  count,  to  the  Introduction  of 
whldb  the  defendant  objected  on  the  gronnd 
"that  It  was  not  one  of  the  cases  mentioned  In 
the  evidence  filed  with  the  county  attorney." 
The  trial  court  int>i)erly  admitted  the  testi- 
mony. The  gravamen  of  the  offense  charged 
In  the  first  four  counts  of  the  Information  in 
this  case  was  the  unlawful  selling  of  intoxi- 
cating liquor,  while  the  gravamen  charged  In 
the  fifth  count  was  the  unlawful  keeping  of 
a  place  for  the  sale  of  Intoxicating  liquor. 
T7nder  the  first  four  counts  It  was  necessary 
to  prove  unlawful  sales,  and  to  prove  the 
sales  set  forth  In  the  testimony  filed  with  the 
information;  bat  under  the  nuisance^  or  fifth, 
count,  where  the  testimony  filed  with  the  In- 
formation fully  disdoses  the  fact  that  the  of- 
fense has  been  committed,  it  Is  not  error  for 
the  conrt  to  submit  to  the  jury  evidence  show- 
hig  sales  of  intoxicating  liquor  other  than  ones 
of  which  the  prosecuting  witness  liad  knowl- 
edge. The  Judgment  of  the  conrt  below  will 
be  affirmed.    All  the  Judges  concurring. 


(6  Kan.App.  610) 

MERRILL  T.  MEADE  et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  21,  189T.) 

COKFORATIONS  —  LlABILITT  OP    StOCKBOLDERS  — 

Tkansper  of  Stock. 

1.  No  liahility  for  the  debts  of  a  corporation 
can  he  enCorced  against  a  stockholder  ontil  a 
indigent  upon  the  debts  has  been  rendered 
agaust  the  corporation,  and  an  execution  issued 
thereon,  and  returned  nulla  bona,  or  until  the 
corporation  has  been  dissolved,  or  has  suspended 
business  for  more  than  one  year. 

2.  Where  a  stockholder  makes  a.  regular  trans- 
fer of  his  stock  in  good  faith  to  a  solyent  person, 
prior  to  the  time  the  claims  of  creditors  attach 
to  the  stockholders,  such  transfer  is  valid,  and 
relieves  the  original  stockholder  from  liability, 
although  the  transferee  may  have  become  in- 
solvent before  the  commencement  of  an  action  to 
charge  said  original  stockholder. 

(Syllabus  by  the  Court) 

Error  from  court  of  common  pleas,  Sedg- 
wick county. 

Action  by  H.  E.  Meade  &  Co.  against  Albert 
H.  Merrill.  Judgment  for  plaintiffs,  and  de- 
fendant brings  error.     Reversed. 

J,  J.  Parks  and  W.  E.  Stanley,  for  plaintiff 
in  error.  Dale  &  Wall,  for  defendants  in  er- 
ror. 

DBNNISON,  P.  J.  This  action  was  brougfai 
In  the  court  of  common  pleas  of  Sedgwick 
county,  Kan.,  by  H.  E.  Meade  &  C!o.,  as  plain- 
tiffs, against  Albert  H.  Merrill,  as  defendant, 
to  recover  upon  a  Judgment  against  the  Wichi- 


ta Paper  Company.  Menfll  is  sued  as  an  Al- 
leged stockholder,  as  the  owner  of  20  shares 
of  stock  of  the  par  value  of  flOO  per  share. 
On  October  14,  1887,  Merrill  transferred  1» 
shares  of  his  stock  to  his  son,  W.  A.  Merrill, 
who  was  then  the  treasurer  of  the  company, 
and  on  March  13,  1888,  gave  the  Wichita  Pa- 
per C!ompany  credit  upon  a  note  he  held 
against  It  of  (200,  for  liability  on  stock  in  the 
company.  On  November  14,  1888,  Judgment 
was  rendered  In  favor  of  Meade  &  C!o.  against 
the  Wichita  Paper  Company,  and  on  July  15, 
1890,  an  execution  was  issued  thereon,  which 
was,  on  July  16,  1890,  returned  nulla  bona. 
Judgment  was  rendered  against  Merrill  in  this 
action,  and  he  brings  the  case  here  for  review. 
The  conrt,  in  the  Introduction  of  evidence 
and  in  the  instructions,  proceeded  upon  the 
theory  that  at  the  time  an  Indebtedness  is  con- 
tracted by  a  corporation  all  who  are  then 
stockholders  are  liable  to  the  creditor  if  the 
corporation  should  afterwards  become  Insol- 
vent, and  that  to  avoid  such  liability  by  a 
transfer  of  the  stock  the  transfer  must  be 
made  in  good  faith  to  a  p»«on  who  was  then 
solvent,  and  who  Is  solvent  also  at  the  time 
of  the  commencement  of  the  action  against  the 
stockhbldera.  In  the  case  of  Van  Demark  v. 
Barons.  52  Kan.  779,  35  Pac.  798,  Chief  Jus- 
tice Horton,  in  delivering  the  opinion  of  the 
majority  of  the  court,  and  in  the  first  section 
of  the  syllabus,  says:  "The  general  rule  is 
that  shares  of  stock  of  a  corporation  are  per- 
sonal property,  and  may  be  transferred  like 
any  other  jHroperty,  unless  the  transfer  is  re- 
strained by  the  charter  or  articles  of  associa- 
tion, and  that  a  bona  fide  transfer  terminates 
the  liability  of  the  transfer  of  either  to  the 
company  or  to  creditors."  The  second  section 
of  the  syllabus  is  as  follows:  "The  liability  of 
a  stockholder  of  a  corporation  against  whom 
an  execution  may  be  issued  under  the  provl- 
slons  of  paragraph  1192  of  the  (General  Stat- 
utes of  1889  is  measured  by  the  number  of 
shares  held  by  him  at  the  time  the  execution 
against  the  property  or  effects  of  the  corpora- 
tion is  found  to  be  Ineffectual."  It  is  argued 
by  the  defendant  in  error  that  the  case  at 
bar  Is  a  direct  action,  brought  under  para- 
graphs 1200  and  1204  of  the  General  Statutes 
of  1889,  and  that  the  whole  question  as  to  the 
liability  of  the  claimed  stockholders,  the  bona 
fides  of  the  transfer,  the  solvency  of  the  trans- 
feree, and  fraud  In  the  attempted  transfer, 
may  be  investigated,  and  the  governing  rules 
of  law  applied;  and  for  that  reason  a  rule 
announced  by  the  supreme  court,  arising  upon 
a  motion  for  an  execution,  may  not  be  appli- 
cable. In  analyzing  this  distinction  It  must 
be  borne  In  mind  that  at  common  law  a  stock- 
holder is  not  liable  for  the  dues  or  debts  of 
the  corporation.  We  must  look  to  the  con- 
stitution and  statutes  of  our  state  to  ascer- 
tain under  what  circumstances  and  when  a 
stockholder  becomes  liable  to  creditors  of  the 
corporation.  Referring  to  our  constitntion,  we 
find  that  "dues  from  corporations  shall  be 
secured  by  individual  liability  of  the  stodt* 
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holders  to  an  additional  amount  equal  to  the 
stock  owned  by  each  stockholder,  and  such 
other  means  as  may  be  provided  by  law." 
Const,  art.  12,  §  2.  When  does  this  liability 
attach  to  the  stockholder  so  as  to  permit  a 
creditor  to  proceed  against  him?  Paragraph 
1192,  Gen.  St.  1889,  provides  that  when  an  ex- 
ecution shall  have  been  Issued  against  the 
property  of  a  corporation,  and  returned  nulla 
bona,  an  execution  may  be  ordered  by  the 
court  agaln.st  the  stockholder  upon  a  motion 
to  be  filed  in  open  court  after  a  reasonable  no- 
tice to  the  persons  sought  to  be  charged.  Par- 
agraph 1201,  Id.,  provides  that  if  any  corpora- 
tion be  dissolved,  leaving  debts  unpaid,  suit 
may  be  brought  against  any  person  who  wax 
a  stockholder  at  the  time  of  such  dissolution. 
Paragraph  1200  provides  that  "a  corporation  Is 
dissolved  first,  by  the  expiration  of  the  time 
limited  in  Its  charter;  second,  by  a  Judgment 
of  dissolution  rendered  by  a  court  of  compe- 
tent Jurisdiotlon;  but  any  such  corporation 
shall  be  deemed  to  be  dissolved  for  the  pur- 
pose of  enabling  any  creditors  of  such  cor- 
poration to  prosecute  suits  against  the  stock- 
holders thereof  to  enforce  their  Individual  lia- 
bility. If  it  be  shown  that  such  corporation 
has  suspended  business  for  more  than  one 
year.  •  •  •"  In  consti-uing  these  consti- 
tutional and  statutory  provisions  in  Van  De- 
mark  v.  Barons,  supra.  It  is  said:  "The  true 
meaning  of  the  constitution  and  statute  la 
manifest.  Each  stockholder  is  liable  for  the 
dues  of  the  corporation  to  an  additional 
amount  equal  to  the  stock  owned  by  him  or 
her;  that  is,  owned  at  the  time  the  liability  at- 
taches." It  is  clear  that  no  liability  for  the 
debts  of  a  coriKaratlon  can  be  enforced  against 
a  stockholder  until  a  Judgment  upon  the  debt 
has  been  rendered  against  the  corporation, 
and  an  execntion  Issued  thereon,  and  returned 
nulla  bona,  or  until  tlie  corporation  has  been 
dissolved,  or  has  suspended  business  for  more 
than  one  year. 

The  question  to  be  determined  In  the  case 
at  bar  Is  whether  the  plaintiff  In  error  was  a 
stockholder  of  the  Wichita  Paper  Company 
after  it  had  suspended  business  for  more  than 
one  year.  It  is  not  denied  that  he  was  at  one 
time  a  stockholder.  If  the  transfer  ot  the 
stock  to  his  son,  W.  A.  Menill,  was  valid  as 
to  creditors,  he  was  not  a  stockholder  at  that 
time,  and  is  not  liable  in  this  action;  if  the 
transfer  was  void  as  to  cretlltors,  he  remained 
a  stockholder,  and  is  liable  in  this  action.  To 
be  valid  the  transfer  must  have  been  made  in 
good  faith.  It  has  not  yet  been  decided  in 
Kansas  whether  the  transferee  most  be  sol- 
vent at  the  time  of  the  transfer;  neither  is  it 
necessary  for  us  to  decide  this  point.  We 
do  decide,  however,  that  if,  prior  to  the  time 
the  liability  attached,  the  transfer  is  regularly 
made  in  good  faith  to  a  solvent  person,  who 
becomes  insolvent  before  the  commencement 
of  an  action  against  the  original  stockholders, 
such  transfer  Is  valid,  and  relieves  the  original 
fstockholder  from  liability.  The  court  instruct- 
ed the  Jury  ia  iustructious  1,.  2,  3,  and  4  as 


follows:  "(1)  If  joa  believe  from  the  evi- 
dence, by  the  greater  weight  ot  It,  that  at  the 
time  the  original  indebtedness  was  contracted 
on  which  the  judgment  of  H.  E.  Meade  and 
Co.  vs.  The  Wichita  Paper  Company  et  al.  is 
based,  that  the  defendant,  A.  H.  Merrill,  was 
the  owner  of  twenty  shares  of  the  stock  in 
that  corporation,  of  the  face  valiie  of  i^lOO 
each,  and  that  the  Wichita  Paper  Company 
was  insolvent  at  the  commencement  of  this  ac- 
tion, then  you  should  find  in  favor  of  the  plain- 
tiff for  the  sum  of  $1,212.47.  (2)  As  a  de- 
fense it  Is  claimed  by  the  defendant  that  he 
transferred  nineteen  shares  of  said  stock  of 
the  Wichita  Paper  Company  cm  October  14, 
1887.  You  are  instructed  that  If  you  should 
And  that  said  transfer  was  made  in  good  faith 
to  a  person  who  was  then  solvent,  and  who 
was  solvent  at  the  commencement  of  this  ac- 
tion, then  you  cannot  find  the  defendant  lia- 
ble upon  said  19  shares.  (3)  You  are  instruct- 
ed, however,  that  if  you  should  find  that  the 
person  to  whom  the  transfers  were  alleged  to 
have  been  made  was  then  hiaolvent,  and  that 
the  Indebtedness  sued  on  was  Incurred  prior  to 
such  transfer,  then  I  instruct  you  that  such 
transfer  of  the  19  shares  will  not  avi^d  liabili- 
ty thereon,  and  the  defendant  cannot  rely 
thereon  as  a  defense  to  the  action.  (4)  If 
you  sbonid  find  that  such  transfer  was  made 
for  the  purpose  of  avoiding  liability  upon  said 
shares,  or  if  you  find  that  at  the  time  of  such 
transfer  to  W.  H.  Merrill  that  he  was  then  in- 
solvent, or  that  he  became  insolvent  prior  to 
the  bringing  of  this  action,  then  such  transfer 
does  not  avoid  defendant's  liability  as  a  hold- 
er of  such  shares."  By  a  comparison  of  the 
views  expressed  in  these  Instructions  with  the 
views  expressed  In  this  opinion,  the  erroneous 
theory  of  the  trial  court  will  be  manifest 
The  Judgment  of  the  court  of  common  pleas  is 
reversed,  and  it  is  ordered  that  the  case  be 
sent  to  the  district  court  of  Sedgvrick  county, 
Kan.,  with  Instructions  to  grant  the  pUilntllT 
In  error  a  new  trial  All  the  Judges  concur- 
ring. 


(6  Kan.App.  C29) 
TORK-DRAPER  MERCANTILE  CO.  T. 
1.USK. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, C.  D.    July  21,  1897.) 
Breach  of  Contbact— Damages — Sale— Failurb 

TO  llELtVEB. 

1.  Upon  the  breach  of  a  contract  by  either 
party  thereto,  the  party  not  in  fault  may  recover 
from  the  defaulting  paity  the  nattu-al.  direct,  and 
approximate  damages  sustained  by  him. 

2.  AVhere  a  seller  of  personal  property  prior 
to  the  time  of  delivery  notifies  the  buyer  that 
he  will  not  deliver  the  property  purchased,  and 
the  buyer  upon  the  receipt  of  such  notice  pur- 
chases the  same  kind  of  property  from  another 
at  its  then  market  value,  wnieh  is  in  advance 
upon  the  contract  price,  and  where  at  the  time 
delivery  was  to  have  been  made  the  market  value 
of  such  property  is  at  or  below  the  oontract  price, 
the  buyer  caimot  recover  from  the  seller  such 
advance  price  paid. 

3.  If  a  defaultinK  seller  should  show  that  the 
buyer  could  have  bought  the  same  kind  of  prop- 
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trty  at  or  below  the  contract  price  at  anr  time 
between  the  time  of  the  notice  of  rescission  and 
the  time  of  delivery,  the  buyer  could  recover  only 
noniinnl  damnges. 

4.  A  buyer  is  not  required  to  purchase  the 
same  kind  of  property  at  a  price  in  advance  of 
the  contract  price,  in  order  to  lessen  the  damages 
ooonsinncd  by  a  defaulting  seller's  reftisBl  to  de- 
liver the  property  sold.  Nor  must  such  buyer 
purchil^^?  such  property,  at  his  peril,  at  the  time 
between  such  notice  and  time  of  delivery  when 
the  value  in  the  lowest,  bO  as  to  decrease  the 
damnges  which  he  can  recover  against  a  default- 
ing seller. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Harrey  connty. 

Action  by  the  York-Draper  Mercantile 
Company  against  Benjamin  Ijusk.  Judg- 
ment for  defendant,  and  plaintiffs  bring  er- 
ror.   Reversed. 

M.  A.  Thompson,  foi  plaintiffs  in  error. 
Clark  &  Green,  for  defendant  In  error. 

DENXISON,  P.  J.  This  action  was 
brought  In  the  district  court  of  Rice  county, 
Kan.,  and  taken  on  a  change  of  venue  to 
Harvey  county.  The  plaintiffs  In  error  were 
plaintiffs  below,  and  brought  the  action  to 
recover  from  Benjamin  Luek  the  damages 
sustained  by  them  in  the  breach  of  a  con- 
tract entered  into  with  said  Lusk  to  sell 
them  a  quantity  of  corn.  The  Jury  found 
for  the  plaintiffs  In  the  sum  of  $184.10,  and 
Judgment  was  rendered  thereon.  Being  dis- 
satisfied with  the  amount  of  the  Judgment, 
the  plaintiffs  bring  the  case  here  for  review. 
The  errors  complained  of  and  argued  ail  re- 
late to  the  proper  measure  of  damages.  The 
contract  for  the  sale  of  the  corn  was  entered 
Into  August  2,  1887.  The  plaintiffs'  evidence 
establishes  the  following  facts:  First,  that 
the  contract  price  of  the  corn  was  80  cents 
per  bnndredweigbt;  second,  that  the  amount 
of  corn  contracteil  was  285,096  pounds; 
third,  that  a  reasonable  time  within  which  to 
deliver  said  com  was  from  6  to  16  days; 
fourth,  that  the  market  value  of  com  at 
Dodge  City  (the  place  of  delivery  under  the 
contract)  during  the  period  of  time  between 
the  making  of  the  contract  and  the  time  of 
delivery  was  from  85  cents  to  $1.05  per  100 
pounds;  fifth,  that  on  August  3d  and  4th  the 
defendant  notified  them  that  he  would  not 
deliver  the  corn. 

The  defendant  introduced  in  evidence  an 
agreement  between  the  parties  stipulating 
that  there  was  an  abundance  of  corn  on 
hand  in  Rice  county  from  Atu^st  2d  to  Au- 
gust 16th.  and  that  during  said  period  and 
every  p^irt  thereof  the  plaintiffs  could  have 
ordered  from  5,000  to  10.000  bushels  of  com 
from  the  dealers  in  corn,  and  that  said  or- 
ders could  have  been  filled  at  once  at  the 
market  price  at  the  time  of  such  order.  It 
was  stipulated  that  this  agreement  might  be 
offered  In  evidence,  subject  to  the  right  of 
the  plaintiff  to  object  to  its  introduction  on 
the  ground  that  snob  evidence  is  imraatcriat, 
Incompetent,  and  Irrelevant,  or  on  any  other 
legal  grounds.    This  raises  the  question  as 


to  whether  there  were  any  mitigating  cir- 
cumstances in  this  case  which  take  it  out  of 
the  general  rule.  In  this  same  case,  which 
is  reported  in  45  Kan.  182,  25  Pac.  646,  our 
supreme  court  says:  "In  an  action  by  the 
buj-er  against  the  seller  for  breach  of  con- 
tract for  a  delivery  of  corn,  the  measure  of 
damages  is,  as  a  general  rule,  the  market 
value  of  the  corn  at  the  time  and  place  of 
delivery,  less  the  contract  price.  In  such 
case,  when  the  seller,  after  his  contract  of 
sale  is  made,  notifies  the  buyer  that  he  will 
not  fill  the  contract,  held  that,  in  the  absence 
of  any  evidence  on  the  part  of  the  defaulting 
seller,  that  the  buyer,  after  notice  that  the 
iieiler  would  not  fill  the  contract,  and  before 
date  of  delivery,  could  have  purciiased  corn 
in  the  market  at  the  place  ot  delivery  upon 
such  terms  as  to  have  mitigated  his  loss,  the 
measure  of  damages  remains  the  same."  In 
the  above  case  the  plaintiff  requested  the 
court  to  give  the  Jury  the  general  rule  of 
damages.  This  the  court  refused  to  do,  but 
Instructed  them  that  the  measure  of  dam- 
ages was  the  difference  between  the  contract 
price  and  the  price  of  the  corn  at  Dodge 
City  at  the  time  the  defendant  notified  the 
plaintiff  that  he  would  not  deliver  the  corn. 
The  court  held  that  this  instruction  was  er- 
roneous, in  the  absence  of  any  evidence  by 
the  defendant  that  the  plaintiffs  could  have 
purchased  the  corn  in  the  markets  of  the 
place  of  delivery  so  as  to  have  mitigated  the 
loss.  Now,  suppose  that  the  plaintiffs  could 
have  bought  the  corn  at  the  time  of  the  no- 
tice of  rescission,  to  l>e  delivered  in  Dodge 
City,  at  a  price  greater  than  the  contract 
price,  and  bad  bought  it  at  such  .idvanced 
price,  believing  that  corn  would  continue  to 
advance,  and  endeavoring  in  good  faith  to 
mitigate  the  less.  Then,  again,  suppose  that 
upon  the  day  of  delivery  according  to  the 
former  contract  the  market  value  of  com  at 
the  place  of  delivery  should  be  the  same  as 
the  contract  price.  Could  not  the  def-^ndant 
contend  that  the  general  rule  should  apply, 
and  the  plaintiffs  be  entitled  to  only  nominal 
damages?  The  plaintiff  had  In  good  faith  at- 
tempted to  mitigate  the  damages  of  the  de- 
fendant by  buying  at  the  market  price  after 
notice  that  the  defendant  would  not  furnish 
the  corn.  He  had  proven  himself  a  poor 
prophet,  and.  Instead  of  mitigating  the  dam- 
ages, had  Increased  them.  Who  suffers?  In 
Furnace  Co.  v.  Cochran,  8  Fed.  «i3.  It  Is 
held  that  the  buyer  cannot  recover  such  ad- 
vanced prices  paid  after  notice  of  rescission, 
although  he  bought  the  coal  in  the  belief 
that  coal  would  go  still  higher,  when  in  fact 
it  went  below  the  contract  price  before  the 
times  of  delivery  had  arrived.  We  .are  aware 
that  in  some  cases  the  general  rule  of  dam- 
ages does  not  apply.  One  of  these  Is  stated  in 
Lumber  Co.  v.  Sutton,  4C  Kan.  102,  26  Pac. 
444,  as  follows:  "Under  special  circumstan- 
ces, as  where  merchandise  Is  purchased  for 
a  particular  purpose,  and  to  be  delivered  at  a 
specified  time,  and  where  it  cannot  be  pur- 
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chased  In  the  market  at  the  place  of  delivery, 
and  these  facts  are  known  to  the  vendor,  the 
general  rule  of  damages  would  be  Inadequate 
to  compensate  the  vendee  for  a  delay  or  a 
nondelivery  of  the  merchandise,  but  In  such 
a  case  he  would  be  entitled  to  recover  the 
actual  loss  directly  and  naturally  resultlns 
from  the  defaulting  vendor."  Another  one 
Is  stated  In  Stewart  v.  Power,  12  Kan.  466, 
as  follows:  "But  where  a  vendor  knows 
that  the  purchaser  has  an  existing  contract 
for  a  resale  at  an  advanced  price,  and  that 
the  purchase  is  made  to  fulfill  such  contract, 
and  the  vendor  agrees  to  supply  the  articles 
to  enable  him  to  fulfill  the  same,  then  upon  a 
breach  by  the  vendor  the  purchaser  may  re- 
cover as  damages  such  portion  of  the  profits 
of  the  resale  as  he  is  compelled  to  lose  on  ac- 
count of  such  breach."  It  is  intended  that 
upon  the  breach  of  a  contract  by  either  par- 
ty the  party  not  In  fault  shall  recover  from 
the  defaulting  party  the  natural,  direct,  and 
proximate  damages  sustained  by  him.  In  an- 
alyzing the  case  at  bar  it  is  necessary  to  de- 
termine the  natural,  direct,  and  proximate 
damages  sustained  by  the  plaintiffs.  On  Au- 
gust 2,  1887,  they  purchased  285.096  pounds 
of  com  of  the  defendant  at  80  cents  per 
hundred.  It  was  to  have  been  delivered  In 
Dodge  City  In  from  6  to  16  days.  The  mar- 
ket value  of  corn  In  Dodge  City  during  this 
period  was  from  85  cents  to  $1.05  per  hun- 
dred. Under  the  general  rule  the  Jury  should 
have  fixed  the  time  for  delivery,  and  have 
subtracted  the  contract  price  from  the  mar- 
ket value  of  com  in  Dodge  City  at  the  time 
so  fixed,  and  allowed  the  plaintiffs  the  re- 
mainder, together  with  interest  upon  said  re- 
mainder from  the  time  so  fixed  for  delivery. 
What,  if  anything,  should  have  been  done  by 
the  plaintiffs  after  notice  from  the  defendant 
that  he  would  not  deliver  the  corn,  to  have 
made  the  damages  as  light  aa  possible,  for 
which  they  Intended  to  hold  the  defendant? 
.At  no  time  could  they  have  filled  the  contract 
at  the  contract  price.  They  must  have  paid 
more  than  80  cents  at  any  time  from  the 
time  of  receiving  the  notice  until  the  time  of 
delivery  had  passed.  If  it  was  their  duty  to 
buy,  when  should  they  have  done  so?  Were 
they  compelled  to  buy  when  the  value  was 
85  cents  or  when  it  had  reached  11.067 
Rhould  they  have  bought  on  the  day  they  re- 
ceived the  notice  of  rescission,  whether  com 
was  fl.05,  or  whether  it  was  85  cents?  If 
they  bought  at  a  price  higher  than  the  mar- 
ket value  at  the  time  of  delivery,  they  could 
not  recover  such  higher  price.  It  will  hardly 
do  to  say  that  they  must  have  bought  on 
the  day  that  the  market  value  was  the  least, 
for  they  cannot  know  until  the  time  Is  past 
which  day  to  make  the  pnrchase.  To  bold 
that  they  must  buy  at  any  time,  if  the  mar- 
ket value  Is  greater  than  the  contract  price, 
in  order  to  decrease  the  damages  to  be  re- 
covered against  the  defaulting  seller.  Is  to  es- 
tablish a  ruling  which  would  lead  to  endless 
confnslon.     If  the  defendant  should  show 


that  the  plaintiffs  could  have  bought  the 
com  at  or  below  the  contract  price  at  any 
time  between  the  notice  of  rescission  and  the 
time  of  delivery,  the  plaintiffs  could  recover 
only  nominal  damages;  but  we  cannot  give 
our  assent  to  the  doctrine  that  the  plaintiffs 
must  buy  at  a  price  above  the  contract  price, 
nor  that  they  must,  at  their  peril,  buy  at  the 
time  when  the  value  is  the  lowest,  so  as  t<^ 
decrease  the  damages  which  they  can  recov- 
er against  the  defendant. 

Upon  the  trial  of  this  case  the  court  gave 
the  jury  the  following  instruction:  "Where 
a  seller,  having  made  a  contract  of  sale,  no- 
tifies the  buyer  that  be  will  not  fill  the  con- 
tract, the  seller  may  show,  if  he  can.  that 
the  buyer  could  have  purchased  corn  in  the 
market  of  the  place  of  delivery,  or,  at  the 
place  where  he  purchased  the  Rcller's  com. 
upon  such  terms  as  to  have  mitigated  the 
seller's  loss.  If  you  believe  that  the  defend- 
ant in  this  case  has  shown  by  the  greater 
weight  of  the  evidence  that  he  did  notify  the 
buyer  soon  after  making  the  contract  that 
he  would  not  deliver  the  com,  and  that  the 
buyer  after  such  notice  could  have  purchased 
com,  delivered  at  Dodge  City,  Kansas,  at  a 
less  price  than  the  market  value  of  the  corn 
at  the  time  the  seller  could  have  reasonably 
delivered  it.  In  that  event  the  measure  of 
plaintiff's  damages  in  this  case  would  be  the 
market  value  of  the  corn  at  Dodge  City. 
Kansas,  which  he  could  have  purchased,  less 
the  contract  price."  This  instruction  and 
the  introduction  of  evidence  are  seemingly 
warranted  by  the  language  of  Commissiono- 
Strang  in  45  Kan.,  25  Pac,  supra,  but  we 
feel  confident  that  our  supreme  court  never 
Intended  to  establish  or  assent  to  the  meas- 
nre  of  damages  contended  for  In  this  case. 
The  Judgment  In  this  case  might  readily  be 
sustained  under  the  evidence.  In  the  absence 
of  the  erroneous  evidence  and  instructions, 
but  we  cannot  say  that  the  jury  were  not 
influenced  in  the  amount  of  their  verdict  by 
such  error.  The  judgment  of  the  district 
court  is  reversed,  and  the  case  remanded  (or 
a  new  trial.    All  the  judges  concurring. 


(•  Kaii.App.  8S5) 
DODSON  V.  WIGHTMAN  et  al. 

(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, W.  D.    July  29,  1897.) 
Attachment — Levy  —  Necessity  or  Appbiise- 

MEST— IKSOI.VBST  BanR. 

1.  Under  section  197  of  the  Code  of  Civil  Pro- 
cedure an  attachment  levy  on  personal  property 
IS  gufllcient  and  valid  if  the  officer,  with  the  ordw 
of  attachment  in  hand,  goes  to  the  place  where 
the  goods  and  ctrnttcls  of  the  defendant  are  found, 
and  there  declares,  by  virtue  of  said  order,  that 
he  attaches  such  property  at  the  suit  of  the  plain- 
tiff, and  thereupon  takes  such  pos&ession  aa  de- 
vests the  defendant's  possession  and  gives  to  the 
officer  a  claim  of  dominion,  coupled  with  the 
power  to  exercise  ii,  over  the  attached  property. 

2.  It  is  not  essential  to  the  validity  of  an  at- 
tachment levy  so  executed  that  an  anpraiHPiuent 
of  the  attached  property  should  be  iounediately 
made. 
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3.  Under  chapter  48,  Laws  1S91,  it  was  necea* 

Bary  for  the  bank  commissioner  to  take  actual 
peraonnl  poRgeasion  of  ti*  property  and  assets  of 
an  insolrent  bank,  as  a  condition  precedent  to 
the  inatitution  of  au  action  by  the  attorney  gesir 
eral  for  the  appoinrment  of  a  receiver  for  such 
bank;  and  the  property  of  an  insolvent  bank, 
prior  to  the  taking  of  such  actual  possession  l>y 
the  commisBioner,  wes  aabject  to  aeizoie  by  at- 
tachment or  other  leral  proceaa  at  the  suit  of  its 
creditors. 

4.  An  attachment  levy  should  not  be  held 
wholly  invalid  beearae  of  the  fact  that  the  ap- 
praisement involveo  certain  chattels  which  the 
officer  and  the  appraisera  have  not  seen,  and  can- 
not see,  because  the  same  are  locked  In  a  bank 
safe,  of  which  they  do  not  have  the  combination. 

(SyllabuB  by  the  Court.) 

Error  from  district  court,  Greeley  comity; 
J.  E.  Andrews,  Judge. 

Action  by  William  Dodson  against  C.  B. 
WIghtman,  the  Bank  of  Tribune,  and  the 
state  of  Kansas.  PlalntifT  moved  to  dis- 
charge the  attachment.  From  a  Judgment  dis- 
solving the  same,  plaintiff  briugs  error.  Re- 
versed. 

Quiuton  &  Quinton  and  W.  M.  Glenn,  for 
plaintiff  in  error.  F.  B.  Dawes,  A.  A.  ttod- 
ard,  and  L.  C.  Boyle,  Atty.  Geo.,  for  defend- 
ants In  error. 

MILTON,  3.  The  defendant  C.  K  Wight- 
man  tiad  conducted  a  liank  known  as  the 
Bank  of  Tribune,  which  was  owned  entirely 
by  him,  fw  a  number  of  years,  and,  being  In- 
solTMit,  appeared  before  the  bank  commis- 
sioner at  Topeka  on  September  23,  1896,  and 
stated  that  he  had  come  tor  the  purpose  of 
surrendering  to  the  commisfslouer  the  posses- 
sion of  said  bank,  and  that  he  desired  that 
the  commisaioner  should  go  immediately  to 
Tribune,  and  take  actual  and  personal  possies- 
slon  of  the  bank  and  all  of  its  a-ssets.  Wight- 
man  then  gave  to  the  commissioner  a  state- 
ment of  the  financial  condition  of  the  bank, 
showing  its  insolvency,  and,  as  the  commis- 
slMier  testifies,  delivered  and  surrendered 
possession  of  said  bank  to  the  latter  so  far  as 
it  was  possible  for  him  to  do.  On  September 
24th,  and  while  Wightman  was  In  Topelui  con- 
ferring with  the  commissioner,  the  plaintiff  In 
error  brought  an  action  in  the  district  court  of 
Greeley  county  to  recover  $5SH.06,  which  he 
alleged  he  had  on  deposit  in  said  bank.  An 
attachment  order  was  Issued  at  the  com- 
mencement of  the  action,  and  the  sheriff  pur- 
ported to  levy  the  same  at  3:15  o'clock  p.  m. 
on  the  same  day.  The  sheriff's  return  on  this 
order  shows  that  at  the  time  named  he  exe- 
cuted the  same  by  going  to  the  place  where 
certain  personal  property  of  the  defendants 
was  found  (naming,  among  other  articles,  a 
burglar-proof  safe  and  all  its  contents),  and 
there  declaring  that  he  attached  said  prop- 
erty at  the  suit  of  pbvintiff.  The  return  of 
the  sheriff  as  to  the  inventory  and  appraise- 
ment of  the  property  is  regular  In  all  respects, 
except  that  it  shows  an  appraisement  of  the 
cafe  and  its  contents,  when,  as  a  matter  of 
fact,  the  safe  had  not  been  and  could  not  be 
opened  by  the  sheriff  when  the  appraisement 


was  made.  The  appraisement  did  not  state 
the  nature  of  the  contents  of  (jhe  safe,  and 
both  were  appraised  together  at  5700.  The 
appraisement  Is  dated  September  ^th,  and  it 
was  filed,  together  with  the  order  of  attach- 
ment, on  October  3d.  The  sheriff  and  ap- 
praisers obtained  theh:  Information  as  to  the 
contents  of  the  safe  from  Wightman.  The 
attorney  for  the  plaintiff  was  aware  before 
the  attachment  was  levied  of  the  fact  that 
Wightman  had  gone  to  TOpeka  to  turn  the 
bank  over  to  the  commissioner,  but  the  evi- 
dence does  not  show  whether  or  not  the  plain- 
tiff had  such  knowledge.  Wightman  re- 
turned to  Tribune  on  the  morning  of  Septem- 
ber 25th,  and  the  commissioner  arrived  there 
at  noon  the  same  day.  The  sheriff  or  his 
deputy  had  remained  In  charge  of  the  at- 
tached property,  and  in  control  of  all  the  prop- 
erty of  the  bank,  from  the  time  the  levy  was 
made,  and  the  commissioner  was  imable  to 
take  actual  possession  of  the  same.  Before 
starting  for  Topeka,  Wightman  left  the  fol- 
lowing notice  with  a  party  in  Tribune:  "Trib- 
une, Kansas,  September  23rd,  1896.  This 
bank  has  been  placed  in  the  bands  of  the 
bank  commissioner,  who  will  take  charge, 
probably,  Friday.  I  will  return  with  him. 
C.  B.  Wightman."  This  notice  was  posted 
on  the  door  of  the  bank  soon  after  the  sher- 
iff took  possession  under  the  writ  of  attach- 
ment. The  bank  commissioner  testified  that 
he  made  a  demand  upon  the  sheriff  for  the 
possesiiion  of  the  property,  and  that.  If  he 
had  not  been  prevented  by  the  sheriff,  he 
would  have  taken  possession  of  all  the  notes, 
boolis,  moneys,  and  all  other  property  of  said 
bank  that  was  contained  In  the  safe  at  that 
time.  The  property  which  was  attached  con- 
sisted of  various  articles  of  ofilce  furniture, 
and  the  safe  and  its  contents.  At  the  re- 
quest of  the  bank  commissioner  the  attorney 
general,  on  October  2,  1896,  instituted  an  ac- 
tion in  the  district  court  of  Greeley  county, 
in  the  name  of  the  state,  on  relation  of  the 
attorney  general,  as  plaintiff,  again-st  C.  £. 
Wightman,  as  the  owner  of  the  Bank  of 
Tribune,  for  the  purpose  of  procuring  the  ap- 
pointment of  a  receiver  of  said  bank,  and  for 
the  winding  up  of  its  affairs  under  the  ]>ro- 
vlslons  of  the  banking  law.  On  October  5th 
the  plaintiff  and  four  other  attaching  cred- 
itors Jointly  applied  to  the  Judge  of  the  dis- 
trict court,  at  chambers,  for  the  appointment 
of  a  receiver  to  take  charge  of  the  attached 
property;  and  on  the  same  day  the  state  of 
Kansas,  by  the  attorney  general,  presented 
to  said  Judge  a  motion  for  the  diseiiarge  of 
the  several  attachments  which  had  been  levied 
upon  the  bank  property.  These  motiona 
were  considered  together,  and  the  evidence 
relating  thereto  was  presented  aa  the  said 
day.  The  motion  to  discharge  the  attach- 
ments set  forth,  substantially,  that  no  sufii- 
clent  levy  of  any  of  the  said  writs  of  attach- 
ment had  been  made;  tliat  none  of  said  writs 
had  been  levied  on  the  25th  day  of  September, 
when  the  bank  commissioner  demanded  pos- 
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session  of  said  property;  that  all  of  the  prop- 
erty attached  was  oiivned  by  the  defendant 
Wightman  In  connection  with  the  Bank  of 
Tribune,  and  constituted  a  part  of  the  assets 
of  the  bank,  which  -was  Insolvent  at  the  time 
of  the  pretended  leTy  of  said  writs,  and  prior 
thereto;  that  said  property  was  In  the  bands 
of  the  bank  commissioner  at  the  time  of  the 
levy  of  said  wilts;  and  that  a  suit  had  been 
commenced  In  the  district  court  of  Greeley 
county  by  the  attorney  general  to  hare  a  re- 
ceiver appointed  to  wind  up  the  affairs  of 
said  bank.  The  foregoing  facts  were  de- 
veloped on  said  hearing,  and  the  additional 
fact  that  the  Bank  of  Tribune  had  never 
obtained  authority  from  the  banking  depart- 
ment to  do  business,  although  it  had  been 
making  reports  regularly  for  two  or  three 
years.  The  judge  discharged  the  attach- 
ments, and  ordered  the  sheriff  to  turn  over 
said  property  to  C.  H.  Adams,  whom  he  then 
and  there  appointed  receiver  In  the  case 
brought  by  the  attorney  general.  Plaintiff 
in  error  excepted  to  the  action  of  the  Judge, 
and  by  due  and  timely  proceedings  the  order 
discharging  the  attachment  Is  before  ns  for 
review. 

It  Is  claimed  on  the  part  of  the  state  that 
the  case-made  Is  Insufficient  because  it  falls 
to  show  that  It  contains  all  the  evidence 
that  was  introduced  on  the  hearing  of  the 
motion.  While  It  Is  true  that  no  single,  spe- 
cific statement  to  this  effect  Is  made,  we 
think  the  case-made  shows  that  all  the  evi- 
dence Is  contained  therein.  It  Is  also  claim- 
ed that  the  case-made  Is  InsufBclent  because 
It  does  not  contain  the  attachment  under- 
taking. This  Is  not  material,  as  we  must 
presume  that  the  clerk  of  the  court  complied 
with  the  law  In  respect  to  the  Issuance  of 
the  order  of  attachment.  The  appraisement 
seems  to  be  regular,  except  as  to  the  contents 
of  the  safe,  and  It  Is  not  Important  that  It 
was  not  completed  until  several  days  after 
the  levy  was  made. 

Two  questions  are  presented:  First.  Was 
the  Bank  of  Tribune  In  the  hands  of  the 
bank  commissioner  at  the  time  of  the  levy? 
Second.  Was  the  levy  valid  and  sufficient? 

As  to  the  first  question,  we  think  It  could 
not  be  claimed  by  any  one  that  the  bank 
commissioner  was  given  actual,  personal  pos- 
session of  the  property  by  virtue  of  the  at- 
tempted delivery  thereof  made  by  Wight- 
man  In  the  city  of  Topeka.  Nor  do  we  see 
how  It  could  be  maintained  that  there  was 
a  constructive  delivery  of  the  bank  prop- 
erty at  that  time  and  place.  In  fact,  the  at- 
torney general  does  not  make  this  conten- 
tion In  his  brief.  We  think  that  the  words 
"take  charge,"  as  used  In  section  26  of  chap- 
ter 43,  Laws  1891,  are  to  be  understood  In 
the  ordinary  sense;  that  is,  that  the  com- 
missioner shall  take  actual  charge  of  the 
bank,  by  going  to  the  Institution  and  there 
assuming  control.  We  are  strengthened  In 
this  view  by  reason  of  the  fact  that  the  bank- 
ing law  of  1887,  which  repeals  said  chapter 


43,  makes  It  the  dnty  of  the  commissioner 
Immediately  to  take  charge  of  a  bank  when 
It  shall  appear  to  be  Insolvent,  and,  upon  tak- 
ing charge,  to  ascertain  as  soon  as  possible, 
by  thorough  examination  Into  Its  affairs,  its 
actual  condition,  and,  If  thus  convinced  that 
such  bank  cannot  resume  business  or  liquidate 
Its  indebtedness  to  the  satisfaction  of  all  Its 
creditors,  to  report  the  fact  of  its  Insolvency 
to  the  attorney  general,  who  shall  thereupon 
immediately  institute  the  proper  proceedings 
for  the  appointment  of  a  receiver.  It  Is  evi- 
dent that  "take  charge"  and  "taking  charge," 
as  used  In  this  law,  have  the  meaning  we 
have  above  indicated,  as  it  would  be  Impossi- 
ble for  the  commissioner  to  examine  into  the 
affairs  of  an  insolvent  bank  without  having 
control  of  its  bo(^s  and  property  generally. 
Section  29  of  the  law  of  1897  provides  an- 
other method  for  placing  the  affairs  and  as- 
sets of  a  bank  under  the  control  of  the  bank 
commissioner;  that  is,  by  posting  on  its  front 
door  the  following  notice:  "This  bank  la 
in  the  bands  of  the  state  bank  examiner." 
Said  section  further  provides  that  "the  post- 
ing of  such  notice,  or  the  taking  possession  of 
such  bank  by  the  commissioner  shall  be  sufB- 
cient  to  place  all  its  assets  and  property  of 
whatever  nature  In  the  possession  of  the 
bank  commissioner  and  shall  operate  as  a 
bar  to  any  attachment  proceedings."  It  la 
contended  by  the  attorney  general  that  under 
the  banking  law  of  1891  the  property  In  con- 
troversy was  not  subject  to  attachment  at 
the  Instance  of  its  creditors,  and  that  the 
general  attachment  laws  are  suspended 
whenever  the  same  are  inconsistent  or  In 
conflict  with  the  said  act.  It  will  be  proper 
to  bear  in  mind  that  this  bank  was  not  au- 
thorized to  do  business,  and  that  any  gen- 
eral doctrine  as  to  public  policy  in  respect  to 
authorized  banks  would  not  be  applicable  to 
the  bank  in  question.  Hence  we  think  the 
decision  of  the  supreme  court  of  Californ'a 
In  Crane  v.  Bank,  39  Pac.  215,  which  is  cited 
by  the  attorney  general,  is  not  applicable  to 
this  case.  In  view  of  the  fact  that  the  last 
banking  act  provides  that  the  posting  of  the 
notice  above  set  forth  shall  operate  as  a  bar 
to  attachment  proceedings,  the  conclusion 
seems  proper  that  the  legislature  did  not 
hold  that  considerations  of  public  policy  un- 
der the  old  law  would  be  sufficient  to  bar  at- 
tachment proceedings,  and  therefore  the  old 
law  was  amended  in  that  respect  The  su- 
preme court  of  Nebraska,  In  the  case  of 
Arnold  V.  M'elmer,  58  N.  W.  709.  holds  that 
the  property  of  an  Insolvent  bank,  prior  to 
the  appointment  of  a  receiver  therefor  under 
the  banking  law  of  that  state.  Is  not  exempt 
from  seizure  by  attachment  or  other  legal 
process  at  the  suit  of  Its  creditors,  and  that 
the  Hen  acquired  by  the  levy  of  an  attach- 
ment upon  its  property  is  not  vacated  by  the 
subsequent  appointment  of  a  receiver  for 
such  bank.  We  hold  that  the  bank  property 
was  subject  to  levy  under  an  order  of  at- 
tachment at  the  time   when   the  levy  was 
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made  in  this  case.  Ajrain,  It  ia  doubtful  U 
the  Bank  of  Tribune  came  within  the  terms 
of  section  26  of  chapter  43,  Laws  1891,  which 
provides  for  the  appointment  of  a  receiver  for 
an  Insolvent  bank  in  an  action  by  the  attor- 
ney general.  Section  17  of  said  chapter  evi- 
dently attempted  to  make  It  unlawful  to  con- 
duct a  banking  business  without  having  pro- 
cured authority  from  the  bank  commissioner 
to  do  so;  but  the  section  Is  Incomplete,  and 
makes  it  unlawful  to  conduct  such  a  busi- 
ness unless  reports  are  made  to  the  commis- 
sioner. It  also  provides  that  the  commission- 
er shall  make  ezamlnatlonfl  of  banks,  and.  If 
they  are  found  in  proper  condition,  he  shall 
issue  a  certificate  of  authority  to  do  a  bank- 
ing business.  It  is  not  a  strained  cmtstruc- 
tlon  of  the  provisions  of  said  chapter  43  to 
hold  that  it  contemplates  that  banks  which 
are  brought  within  the  provisions  thereof  by 
the  examination  and  the  certificate  of  au- 
thority are  such  as  can  be  taken  charge  of 
by  the  commissioner,  and  for  which  a  receiv- 
er can  be  appointed  under  the  said  law.  It 
Is  anomalous  to  speak  of  a  receiver  being  ap- 
pointed at  the  suit  of  the  state  for  the  prop- 
erty of  an  Individual,  but,  if  such  an  indi- 
vidual is  a  banker,  of  course  a  receiver  may 
be  appointed  under  a  law  providing  therefor. 
But,  If  he  was  not  authorized  to  conduct  a 
bank,  would  It  be  within  the  purview  of  the 
law  to  say  that  a  receiver  could  be  appoint- 
ed for  his  property  simply  because  he  pur- 
ported to  conduct  a  bankV  And  without  any 
authority  therefor?  As  the  banking  law  of 
1897  covers  the  question  here  raised,  by  mak- 
ing it  unlawful  to  conduct  a  banking  busi- 
ness without  a  certificate  of  authority  from 
the  bank  commissioner,  the  question  we  have 
for  consideration  becomes  comparatively  un- 
important. In  our  opinion,  it  Is  extremely 
doubtful  if  any  Jurisdiction  over  the  assets 
of  the  Bank  of  Tribune  (Wlghtman)  was  ac- 
quired by  the  court  in  the  action  brought  by 
the  attorney  general. 

2.  The  record  shows  that  the  sheriff  com- 
piled with  the  provisions  of  the  statutes  In 
making  the  levy,  except  as  to  the  contents  of 
the  safe.  He  was  In  actual  possession  of  the 
office  furniture  and  of  the  safe  on  September 
28th,  when  the  appraisement  was  completed. 
The  attorney  jteneral  claims  that  this  levy  Is 
Invalid,  for  the  reason  that  manual  possession 
by  the  officer  Is  essential  to  a  valid  levy,  and 
that  no  such  possession  had  been  taken  of  the 
contents  of  the  safe.  The  courts  have  gener- 
ally held  that  the  test  of  a  valid  attachment 
levy  is  mis:  Were  the  acts  of  the  officer  in 
making  the  levy  such  as  would  subject  htm 
to  an  action  for  trespass,  but  for  the  protection 
of  the  prtx*8s?  The  officer,  in  attacl-'Tisr  per- 
sonal property,  must  reduce  It  to  n  '  pos- 
session, stj  far  as.  under  the  circumHtiiui;e.'<.  can 
be  done.  What  Is  such  an  actual  possession 
must  depend  upon  the  nature  and  situation  of 
the  property.  It  has  been  repeatedly  held  by 
the  courts  tliat  personal  property  m'ly  be  at- 
tached without  the  officer  touchiug  it,  but  hr 


must  obtain  actual  control  of  the  property  lev- 
led  upon.     In  Lyeth  v.  Griffis,  44  Kan.  101,  2i 
Pac.  60,  the  court  says,  "The  rule  that  the  first 
duty  of  an  officer  holding  a  writ  of  attachment 
Is  to  obtain  and  retain  the  possession  of  the 
property  rests  upon  reason  as  well  as  upon  au- 
thority," and  quotes  the  following  from  a  de- 
cision of  the  supreme  court  of  Iowa:    "To  con- 
!  Btltute  a  valid  levy  of  a  writ  of  attachment, 
I  the  officer  havhig  the  writ  must  do  that  which 
I  amounts  to  a  change  of  the  possession  of  the 
j  property,  or  something  which  is  equivalent  to 
I  a  claim  of  dominion,  coupled  with  the  power 
to  exercise  It"    Crawford  v.  Newell,  23  Iowa, 
453.    In  the  case  cited  the  court  was  constru- 
ing section  32  of  the  Justices'  Code,  which  pro- 
vides that  "when  property  can  be  come  at" 
the  same  shall  be  taken  into  custody  by  the 
officer,  and  held  subject  to  the  order  of  the 
Justice  of  the  peace.    It  will  be  observed  that 
section  197  of  the  Code  of  Civil  Procedure, 
which  provides  how  an  order  of  attachment 
shall  be  executed,  does  not  contain  the  provi- 
sion referred  to  above.    Taking  Its  language 
literally,  a  levy  under  an  order  of  attachment 
would  be  valid  if  the  sheriff  should  go  to  the 
place  where  the  goods  of  the  defendant  are, 
and  there  declare  that  by  virtue  of  said  order 
he  attaches  such   goods;    but,   of  course.   It 
would   be  necessary   for  him   to   remain   In 
I  possesfilon  of  the  attached  property,  and  to 
j  cause  the  same  to  be  appraised.    Section  19V 
provides  that  the  officer  shall  deliver  posses- 
sion of  the  property  attached  to  the  person  in 
;  whose  possession  it  was  found,  upon  the  eze- 
!  cutlon  by  such  person  of  a  proper  forthcom- 
1  ing  twnd.   The  inference  Is  plain  that  custody 
!  or  control  of  the  seized  goods  by  the  ofUcer, 
I  to  the  exclusion  of  others,  following  the  stat- 
I  ntoty  declaration  made  in  the  place  where  the 
!  goods  are  found,  is  the  true  test  of  the  valid- 
'  Ity  of  an  attachment  levy.    If  the  property 
was  subject  to  attachment,  it  was  certainly 
I  levied  on,  and  has  remained  In  the  possession 
i  of  the  sheriff.    Neither  the  bank  commissioner 
I  nor  the  receiver  has    ever  obtained    control 
]  thereof.    The  appraisement  of  the   attached 
I  goods  was  proper,  except  as  to  the  contents 
of    the   safe.    The   sheriff   might   have   taken 
manual  possession  of  the  contents  by  the  use 
of  great  force  In  breaking  open  the  safe,  or 
he  might  have  bad  It  opened  by  an  expert 
This  could  have  been  done  by  virtue  of  the 
authority  the  sherlfF  possessed  under  the  or- 
der of  attachment  and  under  the  levy.     See 
U.  S.  V.  Craff,  67  Barb.  3(H.     He  would  very 
likely  have  had  the  safe  opened  lu  some  way 
but  for  the  fact  that  the  bank  commissioner 
was  claiming  certain  rights  as  to  the  prop- 
erty, and  the  fact  that  the  suit  by  the  attor- 
ney  general   was    to   be   Inttught   and   was 
brought  so  soon  after  the  appraisement  was 
returned.     The  sherlfF  i>erformed  his  duty  as 
he  understood  it.     While  we  think  it  was  not 
ptx>per  to  have  made  the  retmn  to  show  an 
appraisement  of  the  contents  of  the  imopened 
I  safe,  yet  it  amounts  to  an  assertion  on  his 
'  part   of  exclusive  custody   of  the  attached 
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property,  Including  the  contents  of  the  safe. 
Holding  as  we  do  the  view  that  the  levy  sub- 
stantially complied  with  the  law,  and  that  It 
gave  the  sheriff  custody  and  control  over  the 
property  seized,  it  follows  that  the  order  dis- 
charging the  attachment  was  erroneoos,  and 
that  the  receiver  appointed  by  the  trial  Judge 
In  the  action  brought  by  the  attorney  general 
has  no  authority  over  the  attached  property. 
The  action  of  the  sheriff  In  making  an  Incom- 
plete appraisement  can  be  corrected  by  the 
Issuing  of  an  alias  order  of  ^achment,  It  be- 
ing evident  that  plaintiff  in  error  ought  not 
to  lose  his  rights  by  reason  of  the  incomplete- 
ness of  the  appraisement.  The  order  of  the 
trial  Judge  will  be  reversed,  and  the  case  re- 
manded, with  instructions  to  the  trial  court, 
or  the  Judge  thereof,  to  order  the  sheriff  to 
open  the  safe  and  complete  the  appraisement, 
upon  an  alias  order  of  attachment,  and  for 
further  proper  proceedings.  All  the  Judges 
concurring. 


«  Kan.  A.  823) 

NOBIiB  T.  HARTBB, 

(Court  of  Appeals  of  Knnsas,  Southern  Depart- 
ment, W.  D.    July  29,  1897.) 

Naw  Tbiaii— AORBBD  Statehbnt  of  Facts— Pbti> 
TICS  IX  Erkor. 

1.  Where  a  case  is  submitted  to  the  trial  court 
upon  an  agreed  statement  of  facts,  a  motion  for 
a  new  trial  is  unnecessary,  and  the  court  does 
not  err  in  overruling  such  motion. 

2.  When  the  parties  to  un  action  agree  to  ad- 
mit all  the  facts  upon  which  they  desire  to  have 
the  case  submitted  to  the  court,  they  have  agreed 
upon  what  the  (acts  in  the  case  are;  and  when 
■uch  facts  are  communicated  to  the  court  for  the 
purpose  of  having  it  dra*  conclusions  of  law 
therefrom,  and  to  render  judgment  thereon,  they 
become  an  agreed  statement  of  facts. 

8.  The  case  of  Becli  v.  Baden,  3  ICan.  App.  157, 
42  Pac.  845,  followed  as  to  the  requirements  of 
a  petition  in  error. 

(Syilabos  by  the  Court) 

Error  from  district  court,  Stafford  county; 
J.  H.  Bailey,  Judge. 

Action  by  George  M.  Noble  against  Nathan 
Harter.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    AiBrmed. 

Fuller  ft  Whltcomb  and  Moseley  Sc  Dixon, 
for  plaintiff  In  error.  John  W.  Bose,  tar  de- 
fendant in  error. 

DEJNNTSON,  P.  J.  This  action  was  brought 
In  the  district  court  of  Stafford  county,  Kan., 
by  George  M.  Noble,  to  recover  the  possession 
of  a  quantity  of  wheat  from  the  defendant, 
Nathan  Harter.  The  case  was  tried  by  the 
court,  without  a  Jury,  upon  an  agreed  state- 
ment of  facts;  and  the  court  found  that  the 
defendant  was  in  the  possession  of  the  wheat, 
and  that  he  was  entitled  to  the  possession  of  it, 
and  rendered  Judgment  accordingly.  The  case 
ia  brought  to  this  court  by  the  plaintiff  upon 
a  petition  In  error  and  case  made,  asking  us  to 
review  aome  of  the  proceedings  of  the  district 
court 

Tlie  petition  In  error  complains  of  the  court 


below  as  follows:  Tlnrt,  that  said  euurt  err- 
ed In  overruling  this  plaintiff  in  error's  motion 
for  a  new  trial;  second,  that  said  court  erred 
In  rendering  Judgment  on  behalf  of  said  de- 
fendant In  error,  Nathan  Harter;  third,  that 
said  court  erred  In  rendering  Judgment  declar- 
ing that  the  said  Nathan  Harter  was  entitled 
to  the  possession  of  the  personal  property  In 
said  action." 

The  trial  court  does  not  err  In  oremillng  a 
motion  for  a  new  trial  in  a  case  which  is  sab- 
mltted  to  it  upon  an  agreed  statement  of  facts. 
Such  a  motion  Is  superfluous.  Schnttzler  y. 
Green,  5  Kan.  App.  G5C,  47  Pac.  990.  The  rec- 
ord recites  that  the  case  Is  submitted  to  the 
trial  court  upon  an  agreed  statement  of  facts 
and  admissions.  Each  fact  Is  introduced  In 
the  following  manner:  "It  is  admitted  by  the 
parties  to  this  action;"  "It  is  admitted;"  "It  Is 
further  admitted;"  and  so  on.  The  defend- 
ant's counsel  says  tliat,  because  of  this  intro- 
duction, the  agreed  statement  of  facts  must 
be  absent  from  the  record.  Where  the  parties 
to  an  action  agree  to  admit  all  the  facts  upon 
which  they  desire  to  have  the  case  submitted 
to  the  court,  they  have  agreed  upon  what  the 
facts  In  the  case  are;  and  when  such  facts  are 
communicated  to  the  court  for  the  purpose  of 
having  it  draw  conclusions  of  law  therefrom, 
and  to  render  Judgment  thereon,  they  become 
an  agreed  statement  of  facts. 

The  other  specifications  of  error  are  that  the 
court  erred  in  rendering  Judgment  in  favor  of 
Nathan  Harter.  The  plaintiff  does  not  com- 
plain that  the  court  erred  in  its  conclusions  of 
law,  or  that  the  Judgment  Is  contrary  to  the 
evidence  or  not  sustained  by  the  agreed  state- 
ment of  facts.  Following  the  decisions  of  this 
court  in  Beck  ▼.  Baden,  8  Kan.  App.  1S7,  4S 
Pac.  845,  and  the  cases  therein  cited,  we  must 
decide  that  there  is  no  alleged  error  set  forth  In 
the  petition  in  error  that  appears  upon  the  rec- 
ord. The  Judgment  of  the  district  court  is  af- 
firmed.   All  the  Judges  concurring. 


((  Kan.  A.  921) 

McFARRBN  t.  ATHET. 
((^nrt  of  Appeals  of  Kansas,  Soathem  Depart- 
ment E.  D.    July  31,  1897.) 
JuDOMBXT — Costs— Rblbasb. 
The  evidence   in   this  case  examined,   and 
found  to  fully  sustain  the  judgment  of  the  court. 
(Syllabus  hy  the  Court.) 

Error  from  district  courts  Cherokee  oonnty; 
J.  D.  McOue,  Judge. 

Action  by  O.  G.  Athey  against  J.  F.  Mc- 
Farren.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  brings  error.    AiBrmed. 

T.  P.  Anderson  and  John  Wiswell,  for  plain- 
tiff In  error.  E.  M.  Tracewell  and  A.  H.  Skid- 
more,  for  defendant  In  orror. 

SOHOONOVER,  J.  The  defendant  In  error 
commenced  an  action  In  the  district  court  of 
Cherokee  county  to  enjoin  the  enforcement  of 
a  Judgment  rendered  by  a  Justice  of  the  peace 
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In  said  county,  In  an  action  wherein  the  plain- 
tiff In  error  obtained  a  Judgment  against  tbe 
defendant  in  error  for  tbe  sum  of  $150,  and 
the  further  sum  of  $48.85,  costs.  The  defend- 
ant in  error  contends  that  the  Judgment  has 
been  fully  satisfied,  and,  in  support  of  his  al- 
legations. Introduced  on  trial  tbe  following: 
"Columbus,  Kansas,  Feby.  23d,  '91.  This  la 
to  certify  that  I  have  this  day  settled  with  O. 
G.  Athey  In  full  for  the  Judgment  I  bold 
against  him  in  Squire  Hiclis'  court;  and  I 
hereby  acknowledge  full  payment  and  satis- 
faction of  the  same,  and  I  now  release  said 
Judgment  and  all  proceedings  of  the  same.  J. 
P.  McFarren."  Defendant  in  error  contends 
that  on  the  day  this  receipt  is  dated,  and  be- 
fore execution  was  Issued,  the  Justice  of  the 
peace  was  fully  Informed  as  to  the  settlement 
and  satisfaction  of  the  Judgment;  that  be  was 
shown  the  receipt,  and  asked  to  record  or  file 
the  same.  There  Is  no  claim  that  tht-  receipt 
was  obtained  by  fraud  or  duress.  The  conten- 
tion appears  to  be  oyer  the  costs.  Tbe  trial 
court  found  for  the  plaintiff  below,  and  against 
the  defendant  below,  and  rendered  Judgment 
|)eri)etuaUy  enjoining  the  defendant  (plaintiff 
In  error)  from  enforcing  the  Judgment.  The 
evidence  contained  in  the  record  fully  sustalu.s 
the  Judgment  of  the  court.  The  case  will  be 
affirmed.    All  the  judges  concurring. 

<S  Kan.App.  428> 

DEFOni)  V.  SHEPARD. 
tConrt  of  Appenlii  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  31,  189T.) 
Real-Estatc   Aobkt— CoMMissmxg. 
Where  nn  agpnt  to  sell  land  negotiated  a 
■sale,    which   his  principal   refused  to   complete, 
and  such  agent  probably   beoame   entitled   to  a 
certain  couiraissiou,  but  made  no  demand  for  the 
same,  and  oontinned  to  ict  as  agent  for  the  sale 
of  the  land,  and  afterwards  the  land  was  sold 
through  his  agency,  and  was  conveyed  by  his 

i)riucipal.  under  a  new  contract  for  commission, 
teld.  that  the  agent  waived  any  right  he  muy 
have  had  under  the  fiMt  sale,  and  is  bound  by  his 
last  agreement  as  to  the  amount  of  bis  commis- 
sion. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county; 
A.  W.  Benson,  Judge. 

Action  by  Gilbert  H.  Shepard  against  John 
W.  Deford.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

John  W.  Deford  and  W.  A,  Deford,  for 
plaintiff  In  error.  Alford  &  Savage,  for  de- 
fendant In  error. 

MILTON,  J.  This  action  was  brought  by 
Gilbert  H.  Shepawl  to  recover  $200,  claimed 
to  be  due  bim  fi-om  John  W.  Deford,  from  a 
Judgment  against  him  in  the  sum  of  1190.25. 
Deford  appeals.  Plaintiff  in  error  negotiat- 
«d  a  sale  to  Hary  J.  Chandler  of  a  quarter 
section  of  land  In  Franklin  county,  for  Gil- 
bert H.  Shepard,  upon  an  agreement  to  ac- 


cept f  100  as  his  commission.  The  agency  to 
sell  was  created  by  correspondence  between 
Harvey  N.  Shepard,  a  brother  of  the  vendor, 
and  the  plaintiff  In  error,  both  the  Bhepards 
being  nonresidents  of  the  state  of  Kansas. 
The  evidence  consisted  almost  entirely  of  let- 
ters written  by  Harvey  N.  Shepard  to  plain- 
tiff In  error,  and  by  the  latter  to  said  Shep- 
ard. After  tbe  sale  was  completed,  plaintiff 
In  error  made  a  remittance  of  part  of  the  cash 
he  had  received,  accompanied  by  a  state- 
ment showing  that  be  claimed  to  be  entitled 
to  $200  for  making  a  previous  sale  of  this 
land,  and  $200  for  tbe  last  sale,  and  $20.75 
for  other  services  In  connection  with  the  last 
sale,  but  that  he  retained  only  $300,  "with- 
out prejudice  to  his  tight  to  claim  the  re- 
mainder at  any  time  hereinafter."  His  claim, 
In  brief,  as  stated  In  his  answer,  was  that 
Shepard  had  agreed,  prior  to  the  first  sale, 
that  the  commission  should  be  10  per  cent. 
U  the  land  should  be  sold  for  $2,000  or  more; 
that  he  negotiated  a  sale  for  $2,000,  and  Shep- 
ard declined  to  convey;  that  afterwards,  and 
without  revocation  of  the  agency,  with  no 
change  of  agreement  as  to  commission,  an 
offer  of  $2,000  was  made  by  Mrs.  Chandler, 
and  duly  transmitted  to  Shepard'a  brother, 
who  was  acting  for  tbe  owner  of  the  land; 
tbe  latter  wrote  that  the  offer  would  be  ac- 
cepted on  condition  that  he  should  receive 
$1,900  clear;  that,  while  plaintiff  in  error 
thereupon  accepted  this  changa  of  terms,  the 
same  was  done  without  consideration;  and 
that  he  was  entitled  to  recover  $200  for  ne- 
gotiating the  first  sale,  which  Shepard  re- 
fused to  complete,  $200  for  the  last  sale,  and 
$20.75  for  expenses  and  extra  services.  It  ta 
difficult  to  see  any  merit  in  these  chdms. 
Under  tbe  evidence,  plaintiff  in  error  might, 
perhaps,  have  recovered  the  10  per  cent  com- 
mission which  had  been  agreed  upon  for  the 
first  sale,  If  he  had  stood  upon  bis  rights. 
But  he  waived  his  claim  thweto  very  ef- 
fectually, by  continuing  to  act  aa  agent  for 
Shepard  for  the  sale  of  the  same  land,  with- 
out making  any  demand  for  bis  commission. 
Thereafter  the  land  was  conveyed  through 
his  agency  for  a  consideration  of  $2,000,  upon 
an  agreement  that  the  vendor  was  to  receive 
$1,900  clear.  This  agreement  was  binding 
on  vendor  and  agent  alike,  and  tbe  vendor 
was  entitled  to  the  agreed  amount  The  trial 
court  therefore  very  properly  rendered  Judg- 
ment in  favor  of  Shepard. 

It  Is  claimed  that  the  court  erred  in  over- 
ruling  objections  made  oo  the  trial  to  cer- 
tain portions  of  the  deposition  of  Harvey  N. 
Shepard.  As  this  testimony  related  to  tbe 
agency  of  the  plaintiff  In  error  at  tbe  time 
he  negotiated  what  he  calls  the  "fii-st  sale," 
It  need  not  be  considered,  as  we  hold  that  no 
iRsue  Is  presented  concerning  such  sale.  The 
Judgment  of  the  trial  court  will  be  affirmed. 
All  the  Judges  concurring. 
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«  Kan.App.  443) 

CITT  TRUST  CO.  t.  TILTON,  County  Clerk, 
et  al. 

(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  31,  1897.) 
Patment  of  Tax  Lies. 
Where  the   owner  pnrrhasea  land  after  a 
claim  for  taxes  hns  attaehed,  without  nssunn'ng 
or  agreeing  to  pay  the  same,  and  afterwards  there 
is  a  tax-sale  certificate  issued  to  him  by  mistake, 
and  he  immediately  assifjus  the  same  to  the  pur- 
chaser in  good  faith  at  the  tax  sale,  it  will  not 
operate  as  a  payment  of  the  tax  lien  by  the 
owner. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Labette  county;  J. 
L>.  McCue,  Judge. 

Action  by  the  City  Trust  Company  against 
George  W.  TUton,  coxmty  clerk  of  Labette 
county,  and  E.  P.  Bayless.  Judgment  for  de- 
fendants, and  plaintiff  brings  error.    Affirmed. 

Wheeler  &  Swltzer,  for  plaintiff  In  error. 
Nelson  Case,  for  defendants  in  error. 

SCHOOXOVER,  J.  In  the  year  1887,  and 
prior  thereto,  O.  M.  Rivers  was  the  owner  of 
certain  lots  in  Oswego,  Kan.,  upon  which  tliere 
was  a  mortgage  to  H.  E.  Ball,  trustee.  The 
taxes  on  these  lots  for  the  year  1887  were  nev- 
er paid.  On  the  11th  day  of  February,  1888, 
E.  P.  Bayless  purchased  said  lots  from  C.  M. 
Rivers,  subject  to,  but  without  a.ssumlng.  ex- 
isting Hens.  On  the  4th  day  of  September, 
1888,  said  lots  were  sold  for  the  taxes  of  1887, 
and  certificate  issued  to  E.  P.  Bayless.  The 
Deming  Investment  Company  claim  to  have 
been  the  purchaser,  to  have  paid  the  money, 
and,  without  fault  on  their  part,  the  tax-sale 
certificate,  when  Issued,  was,  by  mistake,  made 
In  the  name  of  E.  P.  Bayless,  who,  upon  the 
discovery  of  the  mistake,  immediately  as.4ign- 
ed  the  same  to  the  Deming  Investment  Com- 
pany. The  contention,  so  far  as  the  facts  are 
concerned  in  the  court  below,  was  as  to  who 
was  the  real  purchaser  at  tax  sale.  The  trial 
court  found  for  the  defendant,  dissolved  the 
temporary  Injunction  issued  in  the  case,  and 
rendered  Judgment  against  plaintiff  in  error 
for  costs.  We  think  the  evidence  in  this  case 
fully  sustains  the  Judgment  of  the  court. 
There  was  no  collusion  between  the  Deming 
Investment  Company  and  B.  P.  Bayless.  The 
Deming  Invesstment  Company  purchased  the 
lots  in  good  faith,  and  it  clearly  appears  that 
the  certifleate  was  issued  to  the  owner  of  the 
land,  instead  of  the  purchaser  at  the  tax  sale, 
by  mistake.  It  is  well  settled  that  the  owner 
of  land,  under  legal  obligation  to  pay  the  taxes 
thereon,  can  obtain  no  independent  title  by 
purchase  at  a  tax  sale.  Such  purchase  simply 
amounts  to  a  redemption  of  the  land  from  the 
taxes.  This  rule  cannot  be  applied  to  the  facts 
In  this  case.  The  owner  did  not  purchase  the 
land  at  the  tax  sale.  The  lots  were  sold  to  the 
Deming  Investment  Company,  and  the  cer- 
tificates issued  to  the  owner,  E.  P.  Bayless,  by 
mistake,  on  the  4th  day  of  September,  1888, 
for  the  taxes  of  1887.    Bayless  purchased  the 


land  subject  to,  but  without  assuming  the  pay- 
ment of,  the  tax  lien,  on  the  11th  day  of  Feb- 
ruary, 1888.  From  these  facts,  we  conclude 
tliat  Bayless  having  purchased  the  land  after 
the  taxes  for  1887  became  a  lien,  without 
agreeing  or  assuming  the  payment  of  the 
same,  a  tax  certificate  issued  to  him  by  mis- 
take, and  by  him  assigned  to  a  purchaser  In 
good  faith  at  the  tax  sale,  will  not  operate  as 
a  payment  by  him  of  the  tax  lien.  The  judg- 
ment of  the  district  court  will  be  afBrmed. 
All  the  judges  concurring. 


(«  Kan.App.  405) 
CRANE  V.  COX  et  al. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  31,  1807.) 

Sepakatb  Trial  or  Particci.ak  Issies— Ixstrcc- 
TioNs— Review  on  Ai'peai.. 

1.  In  an  action  on  a  promissorj-  note  aKuii<t 
two  defendants,  one  the  guarantor,  and  the  <itn- 
er  the  maker,  the  latter  pleaiUnl  want  of  c<'i.si  - 
eration  and  the  fraud  of  his  eo-defeudnut  i;i 
lirociiriiiR  the  note  as  n  defense,  ami  allied  llir't 
the  note  sued  on  bedechired  void, and  tluu  lie  ha.,- 
judgment  against  his  co-dereudaiit  for  tht'  tiiu  ',i  .c 
he  had  i)eeu  obliged  to  pay  in  settleuu-iit  <>.'  -  i- 
other  note  given  at  the  same  tiiiu-  and  in  .  <•• 
same  transaction  with  the  one  sued  on.  H  i  . 
that  said  guarantor's  demand  for  a  separjite  tiial 
of  the  issues  between  himself  and  the  maker  <.f 
the  note  was  properly  overruled. 

2.  The  verdict  of  the  jury,  being  based  on  con- 
flicting evidence,  and  approved  by  the  trial  ooni'i. 
will  not  he  disturbed. 

3.  Instructions  giv3n  and  refused  exiiinintHl. 
and  the  action  of  the  trial  court  in  respt-ct  liic.-e- 
to  approved. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county: 
A.  W.  Benson,  Judge. 

Action  by  C.  W.  Goodin  against  C.  S.  Cox 
and  F.  E.  Crane.  From  a  judgment  against 
him  In  favor  of  his  co-defendant,  defendant 
Crane  brings  error.     Affirmed. 

John  W.  Deford,  for  plaintiff  in  error.  J. 
D.  Snoddy  and  Wm.  H.  Clark,  for  defendant  In 
error. 

MILTON,  J.  This  is  a  suit  on  a  "lightning- 
rod  note."  One  Webb,  by  representing  that 
a  large  part  of  the  rod  would  be  furnished 
free,  induced  C.  S.  Cox  and  his  wife  to  sign  a 
contract  for  the  roddiug  of  Cox's  bum.  After- 
wards plaintiff  in  error  came,  and  superintend- 
ed the  putting  up  of  the  rod,  and  demanded  in 
payment  therefor  the  sum  of  |174.  Cox  pro- 
tested, and  finally  yielded  to  pressure  and 
throats  on  the  part  of  Crane,  and  gave  him 
$25  In  cash,  and  two  notes,  payable  to  F.  J. 
Webb  or  bearer,  one  for  $49,  and  one  for  $100. 
The  $49  note  was  sold  to  O.  W.  Goodin  by 
Crane,  who  guarantied  the  payment  of  the 
same.  Goodin  sned  Cox  and  Crane  on  this 
note,  and  Cox  set  up  that  It  was  obtained  by 
fraud,  and  was  without  consideration,  and 
also  averred  that  he  had  been  obliged  to  pay 
to  an  Innocent  holder  of  the  other  note  $100 
and  Interest  thereon.  He  a&ked  that  the  $49 
note  be  canceled,  and  that  he  have  Judgment 
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against  Crane  for  $100  and  Interest.  The  an- 
swer also  alleRed  that  Cox's  n»intl  was  weak, 
and  bl.s  understanding  not  strong,  and  that 
Webb  and  Crane  knew  his  condition;  that 
Webb  overreached  him,  by  getting  him  to  sign 
a  contract  purporting  to  be  In  duplicate,  but 
not  really  so,  one  of  which  was  read  by  Webb 
to  him,  and  left  with  him,  and  the  other  taken 
by  Webb,  and  turned  over  by  him  to  Crane; 
that,  according  to  the  contract  he  bad  kept, 
and  the  figures  made  at  the  time  It  was  signed, 
the  lightning  rod  would  have  come  to  only 
$22.50;  that,  when  Crane  came  to  put  np  the 
rod,  he  Induced  Mrs.  Cox,  in  the  absence  of 
her  hnsband,  to  give  him  their  copy  of  the 
contract;  and  that  Crane  then  refused  to  show 
It  to  Cox,  but  figured  from  the  one  which 
Webb  had  taken  with  him;  and  that  Cox 
never  knew  until  that  time  that  there  was 
any  difference  In  the  pretended  duplicate,  hav- 
ing relied  on  Webb's  representations  regard- 
ing It.  The  answer  also  averred  that  Crane 
threatened  that.  If  Cox  did  not  sign  the  notes, 
he  would  send  the  sheriff  after  him;  that  he 
would  not  allow  part  of  the  rod  free,  as  Webb 
had  promised,  and  as  was  stated  In  the  con- 
tract Cox  had  held;  that  he  would  make  him 
pay  $243  and  costs  if  he  did  not  sign  tnem; 
tltat  Cox  believed  he  could  do  as  he  threaten- 
ed; and  that  Crane  otherwise  intimidated  him. 
The  evidence  was  conflicting  cm  some  points, 
but  It  appears  that  Cox  was  a  deaf  mate  un- 
til he  was  about  12  years  old,  and  that  be 
was  taught  In  an  Institute  for  the  deaf  and 
dumb  In  the  state  of  Illinois,  and  also  In  a 
■imllar  Institute  In  the  state  of  Kansas,  to 
q>eak,  and  to  understand  what  was  said  by 
otheni;  but  snch  understanding  came  more 
from  close  obser>'atlon  of  the  lips  of  the  one 
speaking  than  from  any  improvement  in  his 
hearing.  He  could  read  and  write,  and  was 
fairly  versed  in  arithmetic.  He  was  honest, 
and  was  of  a  trusting  disposition,  believing 
every  man  honest  until  convinced  to  the  con- 
trary, by  evidence  of  dishonesty.  He  was 
also  timid  and  excitable.  Uls  brother  advis- 
ed him  generally  in  Important  transactions. 
There  was  evidence  tending  to  sustain  the 
averments  of  his  answer.  The  contract  was 
not  introduced  In  evidence,  but  a  blank  exact- 
ly like  that  on  which  It  was  written  was  In- 
troduced.    It  contains  an  agreement  to  pay 

75  cents  per  foot  for number  of  feet  of 

rod,  and  the  following  consecutive  sentences, 
the  first  of  which  runs  to  the  end  of  the  line: 
"Points  and  braces  to  be  counted  as  twenty 
feet  of  rod  Each,  said  building  to  be  orna- 
mented free  of  cost."  There  was  no  period 
after  the  word  "rod,"  and  It  seems  that 
Crane's  plan  was  to  read  these  two  sentences 
together  to  the  end  of  the  word  "Each."  and  to 
figure  accordingly.  In  this  way  the  amount  to 
be  paid  was  greatly  incren.sed.  The  verdict 
of  the  Jury  was  for  Cox,  as  against  Goodln, 
and  as  against  Crane;  but  the  court  entered 
judgment  for  Gooilin,  as  against  Cox,  upon 
the  special  findings  of  the  jury,  on  the  groimd 
that    Goodln    was    an    Innocent    purchaser. 


Judgment  was  also  rendered  for  Cox  against 
Crane,  for  $108.50,  upon  the  verdict  of  the 
jury.  This  verdict,  being  based  on  conflicting 
evidence,  and  having  been  approved  by  the 
trial  court,  will  not  be  disturbed  by  this  court. 
We  cannot  refrain  frmn  remarking  that  It 
seems  to  be  a  righteous  verdict. 

Plaintiff  in  error  demanded  a  separate  trial 
In  the  court  below  of  the  issues  between  him 
and  Cox,  which  demand  the  court  refused. 
He  claims  there  was  error  In  this  ruling.  We 
think  the  ruling  was  correct.  The  notes  sued 
on  by  Goodln,  and  the  note  which  Cox  had 
paid,  were  brought  into  existence  and  given 
cun-ency  by  the  action  of  Crane.  They  both 
grew  out  of  the  same  transaction,  and  it  was 
proper  to  try  the  whole  Issue  as  between  the 
man  who  claimed  to  have  been  defrauded  and 
the  party  who  was  charged  with  the  frand. 

Plaintiff  in  error  also  claims  that  It  was  er- 
ror to  admit  the  evidence  of  Cox  to  the  effect 
that  his  wife  told  him  she  had  given  their 
copy  of  the  contract  to  Crane.  The  error  In 
this  was  harmless,  for  the  reason  that  further 
testimony  of  this  witness  showed  that  he  saw 
Crane  have  the  copy  of  the  contract  in  ques- 
tion. The  objection  to  the  question  asked 
Cox's  brother,  whether  or  not  the  latter  had 
sufliclent  strength  of  mind  to  take  care  of 
himself  In  business  dealings  with  shrewd, 
sharp  men,  ought,  perhaps,  to  have  been  sus- 
tained; but,  if  'there  was  any  error  In  pCTmlt- 
tlng  It  to  be  answered.  It  was  waived,  as  the 
next  question,  which  was  similar,  and  was 
even  more  specific  as  to  the  strength  of  mind 
of  Cox,  was  asked  and  answered  without  ob- 
jection. We  see  no  merit  In  the  other  con- 
tentions in  regard  to  the  admission  of  testi- 
mony. 

Complaint  is  made  of  the  refusal  of  the  trial 
court  to  instruct  the  jury  to  the  effect  that 
the  amount  of  the  profits  to  be  made  by  Webb 
and  Crane  in  <the  transaction  with  uox  was 
not  material  to  the  Issues  joined  in  the  case, 
the  testimony  of  Crane  having  shown  tliat 
the  profits  on  the  sales  of  lightntog  rods  were 
very  large.  As  the  only  purpose  in  allowing 
that  testimony  to  be  Introduced  was  to  show 
a  lack  of  con.slderation  for  the  notes  beyond 
the  amount  Cox  understood  he  was  to  pay,  it 
would  appear  that  the  instruction  asked  for 
was  not  required,  and  was  not  proper. 

Plaintiff  in  error  contends  that  the  court 
erred  in  instructing  tlie  Jury  to  the  effect  that 
if  they  should  find  that  the  $100  note  was  sold 
by  Crane  to  an  Innocent  purchaser,  and  that 
this  was  done  by  Crane  with  the  Intent  to 
cheat  and  defraud  Cox,  and  the  latter  thereby 
became  bound  to  pay,  and  did  pay,  said  note, 
then  they  would  be  authorized  to  And  a  ver- 
dict in  his  favor  against  Crane,  with  interest 
It  Is  claimed  that  there  was  no  evidence  what- 
ever showing  that  Crane  ever  sold  the  $100 
note.  We  find  that  the  record  shows  that  the 
cashier  of  the  bank  at  Blue  Mound  testified 
that  he  bought  the  note  In  ()iiestlon  of  a  man 
by  the  name  of  Crane.  This  was  some  evi- 
dence, notwlthstandhig  Orane  denies  having 
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sold  It,  and  ivas'sufBolent  to  warrant  the  eonrt 
in  placing  the  matter  before  the  Jury,  'ihe 
JudRincnt  of  «he  trial  court  will  be  affirmed. 
All  the  Judges  concurring. 


(«  Kan.App.  438) 

STEVENS   T.   BOARD  OP  COM'RS  OP 
MIAMI  COUNTY. 
(Court  of  Appeuls  cf  Kiinsas,  Southern  Depart- 
ment, E.  D.    July  31,  1897.) 

Removal  op  Pauper— Liability  of  Codstt. 
The  diKcretion  to  determine  whether  or  not 
a  sick  and  indigent  person,  found  within  a  county 
where  such  person  has  no  legal  settlement,  can 
be  safely  and  properly  sent  to  the  county  where 
such  settlement  exists,  rests  with  the  trustee  of 
the  towiiship,  as  overseer  of  the  poor,  and  the 
county  becomes  bound  for  services  rendered  upon 
an  order  of  the  overseer  of  the  poor  in  a  case 
in  which  he  has,  upon  investigation  and  inquiry, 
determiaed  that  aid  ought  to  be  extended  to  the 
indigent  person  so  found  within  his  township. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Miami  county; 
•John  T.  Bunis,  Judge. 

Action  by  S.  G.  W.  Stevens  against  the  board 
of  wunty  coniiiilsslouers  of  Miami  county. 
Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed. 

John  C.  Sheridan,  for  plaintiff  In  error.  W. 
H.  Browne  and  S.  J.  Shlvely,  for  defendant  In 
eiTor. 

MILTON.  J.  This  action  was  tried  In  the 
court  below  on  an  agreed  statement  of  facts, 
and  resulted  In  a  Judgment  in  favor  of  the  de- 
fendant board  for  costs.  The  principal  fActs 
are  these:  One  EUlzabeth  Mays,  who  lived  In 
Johnson  county,  while  traveling  In  a  wagon 
on  a  public  road  on  the  line  between  Johnson 
and  Miami  counties,  was  thrown  violently  to 
the  ground  on  the  Johnson  county  side  of  the 
road,  and  seriously  shocked,  bruised,  and  in- 
jured. She  was  on  her  way  to  visit  her  daugh- 
ter, Mrs.  Winkler,  who  lived  In  Miami  coun- 
ty, about  three  miles  from  the  point  where  the 
accident  occurred.  Mrs.  Mays  requested  that 
she  be  taken  to  her  daughter's  house,  and  she 
was  taken  there  very  soon  after  she  was  hurt, 
although  some  of  the  bystanders  wanted  to 
remove  her  to  an  hotel  in  Spring  Hill,  in  John- 
son county,  less  than  half  a  mile  away,  or  to 
her  home,  three  miles  distant.  Dr.  Stevens, 
the  plaintiff,  was  at  once  called,  and  he  at- 
tended her  from  that  date  until  she  was  able 
to  return  home.  Immediately  after  the  injury, 
the  trustee  of  Spring  HID  township.  In  John- 
son cotmty,  and  the  trustee  of  Ten-Mile  town- 
ship, in  Miami  county,  held  a  conference  re- 
garding the  care  and  treatment  required  to  be 
extended  to  Mrs.  Mays,  and  decided  that  the 
trustee  of  the  latter  township  had  Jurisdiction 
of  the  case.  Accordingly,  he  ordered  the  med- 
ical treatment  and  services  for  which  this 
action  was  subsequently  brought,  but  this  or- 
der was  actually  made  a  day  or  two  after  the 
accident,  and  after  the  doctor  had  dressed  the 
wounds,  and  set  the  broken  bones  of  the  in- 


jured woman.  The  said  trustee  thereafter  ap- 
proved of  all  the  services  rendered  by  the  doc- 
tor from  the  date  of  the  injury.  Plaintiff  filed 
no  claim  against  Johnson  county,  but  the  com- 
missioners of  Miami  county  requested  the  com- 
missioners of  Johnson  county  to  pay  the  claim 
In  question.  This  they  refused  to  do.  The 
services  rendered  by  Dr.  Stevens  were  such 
as  the  case  required,  and  the  amount  asked 
tor  was  agreed  to  be  the  proper  amount  if  he 
was  entitled  to  any  recovery.  The  doctor  liv- 
ed in  Spring  Hill  township,  and  had  authority 
from  the  board  of  commissioners  of  Johnson 
county  to  treat  patients  in  said  township  un- 
der orders  of  the  trustee  thereof.  It  was  spe- 
cifically agreed  to  be  a  fact  that  "he  was  or- 
dered to  render  the  services  rendered  in  this 
case  by  the  trustee  of  Ten-Mile  township." 
The  trial  court  made  the  following  flnding.s. 
upon  which  the  Judgment  was  based:  "The 
court  •  •  •  does  find  that  the  said  Eliza- 
beth Mays,  at  the  time  of  her  injury,  and  dur- 
ing the  time  the  care,  services,  and  treatment 
were  famished  and  extended  to  her  by  the 
plaintiff  as  herein  claimed,  was  a  resident  of 
Spring  Hill  township,  in  Johnson  county,  Kan- 
sas, and  had  a  legal  settlement  therein,  and 
because  of  such  fact  this  defendant  is  not  lia- 
ble." It  appears  that  the  court  regarded  sec- 
tion 5,  c.  79,  Gen.  St.  1668,  as  controUing,  and 
no  doubt  considered  that,  since  Mia.  Mays 
ought  not  to  have  been  taken  to  Miami  coun- 
ty, the  latter  county  was  not  liable  to  plaintiff 
for  services  rendered  to  het.  Three  otbo:  sec- 
tions in  the  same  chapter  require  examination. 
Section  12  provides  that,  if  any  one  within 
the  description  of  a  poor  person  specified  in 
said  chapto:  shall  be  found  in  any  township, 
and  the  overseer  of  the  poor  of  such  townahU> 
shall  be  unable  to  ascertain  the  last  place  of 
legal  settlement  of  such  person,  the  overseor 
may,  in  his  discretion,  provide  for  such  person 
in  the  same  manner  as  other  persons  are  di- 
rected to  be  provided  for.  Section  14  provides 
for  the  removal  of  a  person  likely  to  become  a 
public  charge  from  a  township  where  he  has 
no  legal  settlement  to  the  place  where  he  be- 
longs, upon  complaint  by  the  overseer  of  the 
poor.  But  this  section  contains  a  limitation  In 
the  following  words:  "If  the  same  can  be  con- 
veniently done;  but  if  he  or  she  cannot  be  so 
removed  such  persons  shall  be  relieved  by  said 
overseer  whenever  such  relief  Is  needed."  Sec- 
tion 24  makes  it  the  duty  of  the  overseer  of 
the  poor  on  complaint  being  made  that  any 
person,  not  an  inhabitant  of  his  township.  Is 
lying  sick  therein,  or  In  such  condition  that  he 
or  she  is  likely  to  suffer,  to  examine  into  the 
case  of  such  person,  and  grant  such  temporary 
relief  as  the  nature  of  the  same  may  require. 
It  appears  from  the  foregoing  that  our  poor 
laws  are  comprehensive  in  their  scope,  and 
that  they  confer  considerable  authority  and 
discretion  upon  the  overseers  of  the  poor. 
Caaea  frequently  arise  where  a  poor  person  is 
sent  to  his  proper  county;  but,  if  he  is  sick, 
or  severely  Injured,  it  cannot  well  be  done. 
The  law  has  provided  for  such  persons,  and 
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\re  think  the  case  at  bar  Is  one  of  tte  excep- 
tional cases.  It  is  trae  tliat,  simply  because 
slie  so  requested,  Mrs.  Mays  ought  not  to  have 
bten  taken  into  Miami  county  to  be  cared 
for  at  Its  expense;  but  It  Is  a  matter  of  no 
Importance  that  she  was  taken  there  at  her 
own  request.  The  Important  fact  Is  that  the 
trustee  of  Ten-Mile  township  found  her  hi  his 
township,  and  It  Is  very  likely  that  she  was 
then  In  such  a  condition  that  humane  consid- 
erations Influenced  htm  to  decide  against  her 
removal.  The  presumption  that  public  officers 
perform  their  duties  to  the  best  of  their  abili- 
ties runs  ]ust  as  strongly  in  favor  of  a  town- 
ship trustee  as  in  the  case  of  a  countj-  commis- 
sioner. If  the  injured  woman  could  not  be  re- 
moved from  the  place  where  he  found  her,  she 
had  to  be  cared  for  there  under  his  directions. 
He  had  that  duty  under  the  law.  The  respon- 
sibility of  determining  the  matter  rested  with 
him.  He  concluded  that  she  must  be  cared  for 
under  his  orders.  We  think  there  was  ample 
authority  for  the  action  of  the  trustee  of  Ten- 
Mile  township  In  the  section  of  the  law  we 
have  cited.  The  services  having  been  render- 
ed under  his  orders,  tbe  county  became  liable 
therefor.  The  trial  court  erred,  therefore,  In 
rendering  judgment  for  the  defendants.  The 
judgment  will  be  reversed,  and  the  cause  re- 
manded for  fm'ther  proceedings  In  accordance 
with  the  views  herein  expressed.  All  the 
judges  concurring. 


MISSOURI  PAG.  R.  CO.  v.  CLARK. 

(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, E.  D.    July  31,  1897.) 
Appbai.— Review. 
Where  the  queiition  of  negligence  is  sub- 
mitted to  a  jury,  undpi  proper  instnictions  as  to 
the  law,  and  the  findiniKH  and  verdict  are  sus- 
tained by  competent  evidence,  the  verdict  will 
not  be  disturbed  by  this  court. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Allen  county,  L. 
Stllwell,  Judge. 

Action  by  Edward  Eugene  Clark,  by  his 
fatber  and  next  friend,  W.  H.  Clark,  aguiust 
tbe  Missouri  Pacific  Railroad  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

J.  H.  Richards,  C.  E.  Benton,  and  Camp- 
bell &  Hankins,  for  plaintiff  In  error.  Os- 
car Poust  &  Son  and  T.  S.  Stover,  for  de- 
fendant In  error. 

8CHOONOVER,  J.  The  defendant  In  er- 
ror commenced  his  action  against  the  plain- 
tiff In  error  In  tbe  district  court  of  Allen 
county,  to  recover  damages  for  pergonal  In- 
juries sustained  In  consequence  of  the  al- 
leged negligent  acts  of  tbe  defendant.  He 
avers  in  substance  that  on  and  before  tbe 
3d  day  of  June,  1892,  "said  defendant  per- 
mitted a  number  of  Its  box  cars  to  stand  for 
an  unreasonable  length  of  time  on  one  of 


the  public  streets  of  the  city  of  lola,  blocking 
np  a  p<Hrtlon  of  said  street,  and  that  while 
he  (said  plaintiff)  was  riding  on  horseback 
along  tbls  street,  as  he  attempted  to  pass 
said  cars,  his  horse  became  frightened  at 
tbem,  and  tbrew  him;  that  bis  foot  became 
caught  in  the  stirrup,  and,  while  in  this  po- 
sition, the  horse  dragged  and  kicked  him, 
and  he  thereby  sustained  tbe  Injuries  com- 
plained of."  The  case  was  tried  to  a  Jury, 
and  resulted  In  a  verdict  in  favor  of  tbe 
plaintiff  below  for  tbe  sum  of  IFl.OOO  dam- 
ages. The  jury  also  returned,  with  their  gen- 
eral verdict,  answers  to  special  questions 
submitted  to  them  by  the  court. 

Section  1  of  the  ordinance  granting  to  the 
St.  Lonls,  Ft.  Scott  &  Wichita  Railroad  Com- 
pany the  right  of  way  through  the  city  of 
lola  reads  as  follows:  "Section  1.  •  •  • 
That  there  Is  hereby  granted  to  the  St.  I/onls. 
Fort  Scott  &  Wichita  Railroad  Company  the 
right  of  way  to  construct,  maintain  and  op- 
erate its  line  or  railway  through  said  city, 
and  njwn  and  through  Benton  street,  hereby 
granting  said  railroad  company  the  right  to 
perpetually  use  said  street  to  oi)erate  its  said 
railway:  provided,  that  said  railroad  com- 
pany* constructs  and  maintains  suitable  cross- 
ings on  said  street  at  all  points  of  Intersec- 
tion thereof  by  other  streets  and  highways 
within  tbe  limits  of  said  city." 

The  court  Instructed  the  Jury  In  the  follow- 
ing language:  "If  you  believe  from  the  evi- 
dence that  the  St.  Louis,  Ft.  Scott  &  Wichita 
Railroad  Company  was  authorized  by  the 
mayor  and  council  of  the  city  of  lola  to  con- 
struct Its  railroad  and  side  tracks  over  and 
along  Benton  street,  in  said  city,  and  that 
said  mayor  and  council  gave  to  said  railroad 
company  the  perpetual  use  of  said  street  for 
the  purpose  of  maintaining  and  operating  Its 
railroad  thereon,  and  that  the  only  provision 
for  sucb  granting  was  that  said  railroad  com- 
pany should  construct  and  maintain  suitable 
crossings  at  places  where  other  streets  In 
said  city  Intersect  said  Benton  street;  and 
If  you  further  believe  that  said  railroad  com- 
pany afterwards  constructed  Its  said  rail- 
road and  side  tracks  along  said  street,  and 
that,  at  the  point  where  Buckeye  street  Inter- 
sects said  Benton  street,  a  suitable  crossing 
was  constructed,  and  has  since  been  main- 
tained, not  less  than  twelve  feet  long.— then 
I  Instruct  you  that  the  said  railroad  company 
and  Its  successors  had  the  right  to  use  all 
of  said  Benton  street  in  the  operation  of  Its 
railroad,  and.  In  the  operation  of  Its  said 
railroad,  would  have  tbe  right  to  permit  Its 
cars  to  stand  upon  Its  side  track  In  any  part 
of  said  Benton  street  except  on  the  said 
crossings  which  It  was  required  to  construct 
and  maintain  by  said  city,  subject,  however, 
to  the  conditions  and  limitations  I  shall  now 
mention."  The  plaintiff  Insists  that  the  trial 
court  erred  in  adding  to  the  above  Instnic- 
tlon  the  words  "subject,  however,  to  the 
conditions  and  limitations  I  shall  now  men- 
tion," and  In  giving  the  following  Instruc- 
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tions:  "(4)  If  you  should  belloTe  from  the 
evidence  that  tbe  defendant  railroad  com- 
pany left  standing  on  its  side  tracks  for  an 
unreasonable  length  of  time,  prior  to  tbe 
time  plaintiff  sustained  the  injuries  com- 
plained of,  a  number  of  its  box  cars,  and  that 
such  cars  were  left  in  such  close  proximity 
to  the  crossing  on  Buckeye  street  that  de- 
fendant was  required  to  maintain,  as  in- 
dicated in  the  previous  instruction,  that 
horses  of  ordinary  gentleness  would  be  lia- 
ble to  be  frightened  by  said  cars;  and  if  you 
should  further  believe  that  tbe  horse  plain- 
tiff was  riding  was  an  ordinarily  gentle 
horse,  and  that  plaintiff,  in  the  exercise  of 
ordinary  care  and  prudence,  attempted  to 
pass  over  said  crossing,  and  bis  horse  be- 
came frightened  at  such  cars  left  standing 
on  the  track,  and  threw  him,  and  he  thereby 
sustained  the  injuries  complained  of,— then, 
and  under  these  circumstances,  if  they  exist, 
the  plaintiff  would  be  entitled  to  recover. 
(5)  But,  on  the  contrary,  if  the  horse  was 
not  an  ordinarily  gentle  horse,  if  he  was  one 
that  was  liable  to  take  fright  at  strange  ob- 
jects, if  tbe  cars  were  simply  left  standing 
on  the  side  track,  and  not  taking  up  any  ap- 
preciable portion  of  the  crossing  itself,  and 
thereupon  the  horse  got  frightened  at  said 
cars,  and  ran  away,  and  threw  the  plaintiff, 
then,  and  under  these  circumstances,  if  they 
exist,  the  defendant  would  not  be  liable  in 
this  action.  (6)  There  is  another  phase  of 
the  case  to  which  I  will  now  proceed  to  call 
your  attention.  If  you  should  believe  from 
the  evidence  that  the  said  defendant,  for  an 
unreasonable  length  of  time,  prior  to  plain- 
tiff's sustaining  the  injuries  complained  of, 
left  standing  on  its  side  track  some  cars,  and 
that  some  appreciable  portion  of  such  cars 
or  car  projected  over  and  impeded  the  street 
crossing  itself,  and  that  plaintiff's  horse  be- 
came frightened  at  such  car,  and  throw  and 
injured  him,  then,  and  under  those  circum- 
stances, if  they  exist,  the  piaintlfT,  if  he  ex- 
ercised ordinary  care  and  prudence  for  his 
own  safety,  would  be  entitled  to  recover,  re- 
gardless of  the  question  whether  the  horse 
was  an  ordinarily  gentle  horse  or  not,  only 
in  so  far  as  the  disposition  of  said  horse  may 
affect  the  que.'stion  as  to  whether  or  not  the 
plaintiff  exercised  ordinary  care  and  pru- 
dence In  attempting  to  pass  over  said  cross- 
ing, as  will  be  subsequently  explained." 

The  above  Instructions  are  correct  in  polht 
of  law,  while  the  charge,  considered  as  an 
entirety,  in  a  clear,  concise,  and  comprehen- 
sive manner,  states  the  law  applicable  to 
the  facts,  and  fully  informed  the  Jury  as  to 
what  material  facts  must  be  found  before 
the  plaintiff  could  recover.  The  Jury  fouud 
that  the  horse  plaintiff  below  was  riding  at 
the  time  complained  of  was  a  reasonably 
gentle  and  reasonably  well-broken  animal  to 
ride;  that  it  was  about  seven  years  old; 
that  it  was  not  in  a  fretful  mood  at  the  time 


of  the  injury,  but  that  It  was  In  the  babit  of 
shying.  To  the  following  questions,  answers 
were  made  as  follows:  "<13)  After  reaching 
the  city  limits,  did  the  plaintiff  pass  over 
from  the  street  running  north  and  south, 
and  parallel  with  Buckeye  street,  and  im- 
mediately east  thereof,  and  which  was  well 
traveled,  and  as  near  a  route  to  the  city? 
A.  Yes;    but  followed  the  practicable  route. 

(14)  Did  the  plaintiff  see  both  of  the  cars 
standing  In  the  place  they  were  from  the 
point  where  he  first  entered  Buckeye  street, 
and  about  100  yards  distant?  A.  Yes.  *15) 
From  that  point,  was  there  a  plain  traveled 
road  back  to  the  street  eastward  leading  to 
the  town,  and  which  the  plaintiff  had  Just 
crossed  on  his  way  to  Buckeye  street?  A. 
Yes.  (10)  Could  tbe  plaintiff,  from  the  point 
where  he  entered  Buckeye  street,  have  proo- 
ably  avoided  crossing  the  railroad  track  in 
close  proximity  to  cars  by  following  said 
street?  A.  No.  (17)  Might  he  have  crossed 
at  a  point  where  there  were  no  cars  in  close 
proximity  on  the  street  parallel  with  and  im- 
mediately west  of  Buckeye  street?    A.  No. 

(15)  Was  there  a  roadway  north  of  and  run- 
ning to  the  last-mentioned  street,  along  the 
right  of  way  and  tracks  of  defendant  com- 
pany in  Benton  street?  A.  Yes;  but  not  a 
public  highway.  (19)  Did  the  horse  perceive 
both  the  cars,  looking  from  one  to  the  other, 
on  the  right  and  on  tbe  left  of  the  road,  as 
it  approached  the  crossing,  and  before  it 
stopped  and  whirled?  A.  Yes.  ('20)  Did  the 
plaintiff  know  that  the  horse  saw  the  cars, 
as  stated  in  the  last  above  question,  before  It 
got  to  the  point  where  It  finally  stopped  and 
whirled  to  the  right?  A.  Yes.  (21)  Did  the 
horse  hesitate  after  it  saw  the  cars,  and  was 
It  urged  along  by  the  plaintiff,  and  that  In 
order  to  urge  it,  he  hit  it  with  the  stick 
several  times?  A.  Horse  hesitated,  but  no 
evidence  that  plaintiff  used  stick  more  than 
once.  (22)  Did  the  horse  go  much  slower 
after  It  perceived  the  cars  from  some  dis- 
tance before  it  whirled,  being  urged  by  the 
plaintiff?  A.  Evidence  snows  horse  was 
walking  when  he  perceived  the  cars.  •  •  • 
(29)  Did  the  car  on  the  east  side  of  the  cross- 
ing extend  over  the  end  of  the  crossing 
planks?  A.  Yes.  (30)  If  you  answer  the 
last  above  question  in  the  affirmative,  how 
far  did  it  extend  over,  and  what  part  of  the 
car  extended  over?  A.  The  bumper,  about 
18  Inches." 

Tbe  instructions  of  the  trial  court  com- 
plained of  by  the  plaintiff  In  error  have  been 
set  forth  In  full  In  this  opinion.  The  ques- 
tion of  negligence  was  fairly  submitted. 
There  is  competent  evidence  to  support  the 
verdict  of  the  Jury,  and  their  answers  to 
special  questions.  Other  objections  were 
made  to  the  rulings  of  the  court,  but  they 
afford  no  ground  for  reversal.  The  Judg- 
ment of  the  district  court  will  be  aflirmed. 
All  the  Judges  concurring. 
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STATE  T.  CHtLDERS. 
(Sapreme  Court  of  Oregon.    Aug.  9.  1897.) 

POROBKI— iBDICTMBNT— AlTEKATION— VaHIANCE— 

NoTiCB— BviD«NOE— New  Tkial — Ap- 
peal—Uevibw—Phksumptioss. 

1.  It  is  unnecessary  to  set  out  in  an  indictment 
for  forgery  the  tenor  of  the  forged  instrument, 
as  the  form  prescribed  for  such  indictment  (Hill's 
Ami.  Laws,  p.  1004)  does  not  require  it. 

2.  Where  an  indictment  for  uttering  a  forged 
indorsement  of  a  county  warrant  set  out  the  war- 
rant as  "for  road  worli.  Desk  No.  9,"  when  in 
fact  it  was  "for  road  worlc,  Dist.  No.  9,"  the 
variance  was  immaterial,  there  being  no  ques- 
tion as  to  identity. 

3.  In  a  prosecution  for  uttering  the  forged  in- 
dorsement of  a  county  warrant,  wherein  a  forged 
order  purporting  to  direct  the  county  clerk  to  de- 
liver such  warrant  to  defendant  was  admitted,  it 
wni  be  presumed,  where  the  Ull  of  exceptions 
does  not  purport  to  contain  all  the  evidence,  that 
evidence  had  been  introduced  which  rendered 
the  order  admissible. 

4.  Where  defendant  in  a  criminal  prosecution 
did  not  offer  himself  as  a  witness,  and  his  testi- 
mony as  taken  on  &  former  trial  on  the  same  in- 
dictment was  read  to  the  jury  on  behalf  of  the 
state,  as  declarations  tending  to  prove  guilt,  it 
must  be  presumed,  in  the  absence  of  a  certificate 
showing  that  the  bill  of  exceptions  contains  all 
the  evidence,  that  whatever  foundation  was  nec- 
essary for  the  admission  of  such  testimony  was 
laid. 

5.  Where  the  person,  alleged  to  have  been  de- 
frauded by  means  of  the  forged  indorsement  of  a 
county  warrant,  purchased  it  through  an  agent, 
who  knew  that  defendant  had  no  interest  in  it, 
and  saw  him  indorse  it,  but  did  not  know  what 
names  were  written  thereon,  it  cannot  be  said 
that  he  knew  that  such  indorsement  had  been 
forced. 

a  Under  Hill's  Ann.  Laws,  §  1340,  providing 
that  "an  issue  of  facts  arises  (1)  upon  a  plea  of 
not  guilty;  or  (2)  upon  a  plea  of  a  former  con- 
viction or  acquittal  of  the  same  offense";  and 
wftion  1378,  providing  that,  on  a  plea  of  former 
cfrtiviction  or  acquittal,  "the  verdict  is  either  for 
the  state*  or  'for  the  defendant,'  " — alleged  error 
in  ilenying  a  motion  to  set  aside  a  verdict  of 
guilty,  and  for  a  new  trial,  for  want  of  a  verdict 
on  defendant's  olea  of  former  acquittal,  cannot 
be  reviewed  on  appeal,  as  such  motion  is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court. 

7.  Where  there  was  no  verdict  on  a  plea  of 
former  acquittal,  it  will  be  presumed  that  de- 
fendant either  withdrew  or  waived  such  plea,  in 
the  absence  of  a  bill  of  exceptions  showing  that 
he  had  requested  the  trial  court  to  instruct  the 
jury  to  find  on  the  issue  raised  thereby,  and  it 
had  refused  to  do  so,  or  that  the  jury  had  been 
discharged  without  performing  such  duty  after 
having  been  so  instructed. 

8.  Where  the  dates  on  which  an  indictment 
purportii  to  have  been  found  and  returned  had 
been  erased,  and  otliers  inserted  in  lieu  there- 
of, defendant  was  not  prejudiced. 

Appeal  from  circuit  court,  Multuoinab  coun- 
ty; T.  A.  Stephens,  Judge. 

15en  Childers  was  convicted  of  forgery,  and 
be  appeals.     Aflinued. 

B.  P.  Welch,  for  appellant.  T.  S.  Potter, 
I)ep.  Dist.  Atty.,  for  the  State. 

MOORE,  C.  J.  The  defendant,  Ben  Child- 
ers, was  indicted,  tried,  and  convicted  of  the 
(Time  of  knowingly  uttering  and  publishing,  as 
true  and  genuine,  a  forged  indorsement  of  a 
county  warrant  of  Multnomah  county,  with  in- 
tent to  injure  and  defraud  one  M.  M.  Blocta; 
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and,  having  been  sentenced  to  Imprisomnent  In 
the  penitentiary  for  the  term  of  six  years,  he 
appeals  from  the  judgment  thus  rendered,  as- 
signing numerous  errors,  which  will  be  consid- 
ered. The  Indictment  having  set  out  a  warrant 
of  the  tenor  following:  "No.  8,117.  Portland, 
Oregon,  July  2,  18W.  Treasurer  of  Multno- 
mah County,  Oregon:     Pay  to  A.  Hallock,  or 

order,  thirty-one  and  56/100  dollars  and 

cents,  out  of  the  road  funds  in  your  liands,  not 
otherwise  appropriated.  Class  32  for  road 
work.  Desk  No.  9.  By  order  of  the  county 
court.  T.  C.  Powell,  Clerk  of  Multnomah  Coun- 
ty, by  H.  0.  Smith,  Deputy,"— there  was  Intro- 
duced in  evidence,  over  the  defendant's  objec- 
tioa  and  exception,  a  county  warrant  of  said 
county,  issued  for  "road  work,  Dist.  No.  9"; 
and  it  is  contended  that  there  was  such  a  vari- 
ance between  the  allegations  of  the  Indictment 
and  the  recital  of  the  warrant  as  to  tendo:  the 
latter  inadmissible  in  evidence.  The  rules  of 
the  common  law  required  the  prosecuting  offi- 
cer to  set  out,  if  possible,  in  an  indictment  for 
forgery,  the  alleged  fraudulent  writing  in  btsc 
verba,  to  enable  the  court,  from  an  inspection  of 
the  pleading,  to  Judge  whether  the  instrument 
claimed  to  have  been  unlawfully  uttered  was 
one  of  which  forgery  might  be  committed.  2 
Blsb.  New  Cr.  Proc.  §  403;  State  v.  Callendine, 
8  Iowa,  288;  Santolini  v.  State  (Wyo.)  42  Pac. 
746.  The  form  prescribed  for  an  indictment 
for  forgery  does  not  provide  that  the  instru- 
ment, which  is  the  subject  thereof,  shall  be  set 
out  in  bsec  verba  (1  Hill's  Ann.  Laws  Or.  p. 
1004);  and  in  an  action  on  an  Indictment,  aOeg- 
Ing  the  substance  and  legal  effect  only  of  a 
writing  claimed  to  have  been  forged,  it  was 
held  that  a  variance  of  two  days  in  the  dates 
stated  In  the  pleading  and  as  recited  In  the  In- 
strument was  immaterial  (State  v.  Thompson, 
28  Or.  296,  42  Pac.  1002).  It  would  seem  that, 
under  our  statute,  the  common-law  rule  has 
been  abrogated;  that  it  is  now  unnecessary  to 
Bet  out  in  the  indictment  the  tenor  of  a  written 
instrument  alleged  to  have  been  forged;  and 
tiiat  the  substance  or  legal  effect  thereof  is  suf- 
ficient to  enable  the  court  to  judge  whether  the 
writing  is  the  subject  of  forgery,  and  to  pw- 
mit  the  defendant  to  make  his  defense.  The 
state  having  elected  to  set  out  hi  the  indictment 
the  tenor  of  the  Instrument,  the  question  is  pre- 
sented whether  it  is  bound  to  prove  the  fact  as 
alleged,  thus  rendering  the  order  inadmissible 
in  evidence.  It  Is  an  elementary  rule  that, 
when  a  thing  necessary  to  be  meutioned  in  an 
indictment  is  described  with  unnecessary  par- 
ticularity, all  the  circumstances  of  the  descrip- 
tion must  be  proved;  for  they  are  all  made 
essential  to  the  identity,  and  hence  a  variance 
in  the  proof  is  usually  fatal.  1  Greetil.  Ev. 
i  65.  "It  may  be  observed,"  says  this  learned 
author  at  section  TiS,  "that  any  allegation 
w  hlch  narrows  and  limits  that  which  Is  essen- 
tial is  necessarily  descriptive.  Thus,  In  con- 
tracts, libels  in  writing,  and  written  instru- 
ments in  general,  every  part  operates  by  way 
of  description  of  the  whole.  In  these  cases, 
therefore,  allegations  of  names,  sums,  magnl- 
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tude,  dates,  durations,  terms,  and  the  like,  being 
essential  to  the  identity  of  the  writing  set  fortb, 
must.  In  general,  be  precisely  proved."  Under 
the  very  strict  rules  announced  by  Prof.  Green- 
leaf,  the  variance  complained  of  may  bare  been 
fatal,  but  we  think  the  l)etter  doctrine  Is  ex- 
preissed  by  Earl,  J.,  In  Harrl.s  v.  People,  &t  N. 
Y.  148,  In  which  he  says:  'The  strictness  of  the 
ancient  rule  as  to  the  variance  betwe«i  the 
proof  and  the  indictment  has  been  much  re- 
laxed In  modem  times.  Variances  are  regard- 
ed as  material,  because  they  may  mislead  a 
prisoner  in  making  his  defense,  and  because 
they  may  expose  him  to  the  danger  of  being 
again  put  in  Jeopardy  for  the  same  offense." 
Applying  this  modern  rule  to  the  case  at  bar, 
we  tJiink  the  defendant  could  not  have  been 
misled  in  making  his  defense  by  this  variance; 
and,  further,  the  Identity  of  the  county  war- 
rant described  in  the  Indictment  with  the  one 
offered  in  evidence  is  unquestionable;  and, 
such  being  the  case,  the  Judgment  rendered  will 
afford  a  bar  to  anotlier  prosecution  for  the  same 
offense.  From  an  inspection  of  the  indictment, 
the  court  could  say,  as  a  mnttw  of  law,  that 
the  writing  imported  an  obligation  to  pay  a  giv- 
en sum  of  money,  and  was  therefore  a  subject 
uf  forgery;  and,  the  amount  therein  spe<-ified 
not  being  Involved  in  the  recital  that  It  was  ex- 
ecuted for  road  work  either  in  Desk  or  Dlst. 
No.  9,  we  deem  the  variance  immaterial. 

2.  It  is  also  contended  that  the  coiu*t  erred 
in  permitting  the  state  to  offer  in  evidence,  over 
the  defendant's  objection  and  exception,  what 
purported  to  be  an  order  Issued  by  A.  Hallock, 
requesting  the  clerk  of  said  county  to  deliver 
to  the  defendant  the  county  warrant  In  ques- 
tion. The  rule  is  well  settled  that  where  a 
party  is  charged  with  knowingly  uttering  a 
forged  Instrument,  and  the  fact  of  his  posses- 
sion of  the  paper  is  shown,  but  his  knowledge 
of  its  character  is  disputed,  it  is  admissible  to 
show  that,  shortly  before  or  after  the  event 
charged,  be  held  or  uttered  similar  forged  in- 
struments, to  an  extent  which  makes  it  impos- 
sible that  he  should  be  Ignorant  of  the  forgery. 
Whart.  Or.  Ev.  f  30;  3  Klce,  Ev.  $  4iM.  Mr. 
Wharton,  in  his  work  on  Criminal  Law  (sec- 
tion GtS)),  referring  to  this  question,  says: 
"Where  the  scienter  or  quo  animo  is  requisite 
to,  and  constitutes  a  necessary  and  essential 
part  of,  the  crime  with  which  the  p<>rson  is 
charged,  and  proof  of  such  guilty  knowledge  or 
malicious  intention  is  Indispensable  to  establish 
his  guilt  in  regard  to  the  transaction  in  ques- 
tion, testimony  of  such  acts,  conduct,  or  dec- 
larations of  the  accused  as  tend  to  establish  such 
knowledge  or  intent  is  comi)etcnt,  notwith- 
standing they  may  constitute  in  law  a  distinct 
crime."  To  the  same  effect,  see,  also,  1  Greenl. 
Ev.  §  53,  and  3  Oreenl.  Ev.  §  15,  and  notes. 
There  is  no  evidence  in  the  record,  however, 
that  tends  to  show  that  defendant  disputed  his 
knowledge  of  the  character  of  the  Instrument, 
or  claimed  the  right,  as  the  agent  of  Hallock  or 
otherwise,  to  indorse  the  county  warrant  for 
him;  but  Inasmuch  as  the  bill  of  exceptions 
does  not  purport  to  contain  all  the  evidence  In- 


troduced at  the  trial,  in  the  absence  of  which  it 
must  be  presumed  that  such  evidence  was  be- 
fore the  court,  it  thereby  raiders  admissible  the 
forge<l  order  of  Hallock,  uiran  the  faith  of 
which  the  defendant  obtained  the  warrant  in 
question  from  the  county  clerk. 

3.  The  defendant,  at  the  first  trial  on  this 
indictment,  was  a  witness  in  his  own  belialf. 
and,  his  testimony  being  taken  In  shortliand, 
the  stenographer  reporting  it  was  pemiittetl. 
over  the  defendant's  objection  and  exception, 
to  read  the  notes  thereof  to  the  Jurj-;  and  it 
is  now  contended  that,  the  defendant  not 
having  offered  himself  as  a  witness  at  this 
second  trial,  the  record  of  his  testimony  given 
at  the  former  trial  could  not  be  given  in  evi- 
dence against  him,  and  that  the  court  erre<l 
In  permitting  it  to  be  read  to  the  Jury.  The 
testimony  in  question  was  highly  prejudicial 
to  the  defendant,  being  tantumoimt  to  a  con- 
fession of  his  guilt;  and  as  declarations 
against  Interest,  when  voluntarily  made,  are 
admissible,  as  tending  to  prove  guilt  (Teach- 
out  v.  People,  41  N.  Y.  7;  People  v.  Wentz, 
3T  N.  Y.  303;  Com.  v.  Cuffee.  108  Mass.  283: 
Com.  V.  Crocker,  Id.  4(14),  it  must  be  pre- 
sumed, in  the  absence  of  a  certificate  by  the 
trial  Judge  showing  that  the  bill  of  excei>- 
tions  contains  all  the  evidence,  that  a  proper 
foundation  was  laid,  if  necessary,  for  the  ad- 
mission of  the  testimony  given  by  the  de- 
fendant at  his  former  triaL 

4.  It  is  insisted  that  the  court  erred  in  its 
refusal  to  instruct  the  jury  to  return  a  ver- 
dict of  acquittal  after  the  state  had  restetl 
its  case.  The  point  contended  for  assumes 
that  the  evidence  did  not  support  the  alle- 
gations of  the  indictment.  M.  M.  Bloch,  the 
IKTscn  alleged  to  have  been  defrauded  by  the 
defendant,  testlUes  that  he  never  had  any 
conversation  with  Chllders.  nor  did  he  know 
tliat  the  latter  ever  had  the  coimty  warrant 
in  his  possession,  but  that  he  received  it  from, 
and  imid  the  face  value  thereof  to,  one  Gee. 
Gee  also  testifies  that  be  bought  the  warrant 
from  defendant;  that  be  saw  him  indorse  It; 
tliat  he  did  not  read  the  names  written  there- 
on, but  that  he  knew  Chllders  had  no  interest 
in  it.  Bloch,  further  testifying  in  relation  to 
the  20unty  warrant,  in  answer  to  the  ques- 
tion, "Under  what  circumstances,— how  did 
you  gel  it  from  Gee?"  says:  "Air.  Gee  was 
buying  warrants  for  me,  and  what  he  was 
buying  he  was  turning  over  to  me  everj- 
evening,  and  among  others  was  this  paper." 
It  will  thus  be  seen  that  Gee  was  the  agent 
of  Bloch  for  the  purpose  of  purchasing  coun- 
ty warrants,  so  that  a  delivery  by  the  defend- 
ant to  Gee  was  a  delivery  to  Bloch.  It  is 
claimed,  however,  that  Gee,  at  the  time  he 
purchased  the  warrant,  knew  the  indorse- 
ment thereof  was  forged,  and,  such  being  the 
case,  his  knowledge  was  that  of  the  princi- 
pal, and  hence  Bloch  was  not  defrauded  by 
the  purchase  of  a  county  warrant,  the  indorse- 
ment of  which  he  knew  was  forged.  Gee, 
referring  to  the  indorsement  of  the  warrant, 
in  answer  to  the  question,  "Did  you  see  the 
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name  signed  on  the  back  of  It?"  says:  "Yes; 
I  saw  the  name  signed  on  the  back  of  it,  but 
I  never  read  it  to  see  what  it  was.  I  am 
not  much  of  a  reader  anyway."  While  this 
witness  testifies  that  he  knew  Chlldei-s  had 
no  Interest  in  the  warrant,  and  tliat  he  saw 
him  Indorse  it,  it  does  not  appear  that  he 
knew  wiiat  names  were  written  thereon,  and 
hence  It  cannot  be  said  that  he  knew  the  in- 
dorsement had  been  forged,  even  if  his 
knowledge  thereof  could  be  imputed  to  Bloch. 
5.  The  defendant.  In  addition  to  his  plea  of 
not  guilty,  entered  a  plea  of  former  acqxiit- 
tal;  but,  the  jury  having  made  no  finding 
thereon,  he  moved  the  court  to  set  aside  the 
verdict  of  guilty  as  charged,  and  for  a  new 
trial;  but,  the  motion  being  denied,  It  la 
maintained  that  the  court  erred  In  Its  refusal 
to  grant  his  request.  Our  statute  provides 
that:  "An  issue  of  fact  arises  (1)  upon  a 
plea  of  not  guilty;  or  (2)  upon  a  plea  of  a 
former  conviction  or  acquittal  of  the  same 
offense."  Hill's  Ann.  Iaws  Or.  §  1340. 
"And  upon  a  plea  of  former  conviction  or  ac- 
quittal of  the  same  crime,  the  verdict  is  ei- 
ther 'for  the  state,'  or  for  the  defendant.'" 
Id.  {  1378.  In  California  it  Is  held,  under  a 
similar  statute,  that  a  defendant  Is  entitled  to 
a  verdict  on  each  plea;  that,  when  the  record 
does  not  disclose  that  he  withdrew  or  waived 
either  plea,  it  wlU  not  be  presumed  that  he  did 
so;  and  that  If  more  than  one  plea  be  Inter- 
IK>8ed,  and  the  Jury  return  a  verdict  of  guilty 
only,  no  Judgment  of  conviction  can  be  pro- 
nounced on  such  a  finding.  People  v.  Kinsey, 
31  Cal.  278;  People  v.  Helbing,  50  Cal.  567; 
People  V.  Fuqua,  61  Cal.  377.  Whatever  the 
rule  may  be  in  California,  we  do  not  think  the 
action  of  the  court,  which  is  sought  to  be  re- 
viewed, is  properly  before  us  for  considera- 
tion; for  it  has  been  repeatedly  held  by  this 
court  that  a  motion  for  a  new  trial  is  address- 
ed to  the  sound  discretion  of  the  trial  court, 
and  that  Its  ruling  thereon  cannot  be  assign- 
ed as  error  on  appeal.  See  the  cases  cited 
to  this  effect  In  State  v.  Foot  You,  24  Or. 
61,  32  Pae.  1031,  and  33  Pac.  537.  Nei- 
ther would  a  motion  in  arrest  of  Judgment, 
under  our  statute,  correct  the  error  complain- 
ed of,  dnce  such  motion  is  available  only 
when  the  grand  Jury  which  found  the  in- 
dictment had  no  legal  authority  to  inquire 
into  the  crime  charged,  because  the  same  was 
not  triable  within  the  county,  or  when  the 
facts  stated  in  the  indictment  do  not  consti- 
tute a  crime.  Hill's  Ann.  Laws  Or.  {  1391, 
and  subdivisions  1  and  4  of  section  1322.  Had 
the  defendant  requested  the  trial  court  to 
Instruct  the  Jury  to  find  upon  the  issue  raised 
by  his  plea  of  a  former  acquittal,  and  it  had 
refused  to  do  so,  or  the  Jury  had  been  dis- 
charged without  performing  this  duty,  after 
having  been  so  instructed,  tlie  question  would 
have  be&a  undoubtedly  reserved,  and  could 
be  brought  here  by  bill  of  exceptions  for  re- 
view, In  the  absence  of  which  we  must  pre- 
sume that  the  defendant  either  withdrew  or 
waived  his  plea  of  a  former  acquittaL 


6.  It  Is  also  Insisted  that  the  grand  jury 
which  found  the  Indictment  was  not  selected 
In  the  manner  prescribed  by  law,  but,  since 
the  bill  of  exceptions  contains  no  reference  to 
the  manner  of  Impaneling  that  body,  the  point 
contended  for  must  necessarily  prove  unavail- 
ing. Some  objection  is  also  made  because  the 
dates  upon  which  the  indictment  purpoits  to 
have  been  found  and  returned  have  been  eras- 
ed, and  others  Inserted  in  lieu  thereof,  but  we 
camiot  think  the  defendant  has  been  preju- 
diced thereby.  Finding  no  error  in  the  record, 
the  judgment  must  be  afllrmed,  and  it  Is  so  or- 
dered. ' 


HESS  T.  OREGON  GERMAN  BAKING  OO. 

et  al. 

(Snnreme  Court  of  Oregon.    Aug.  2,  18»7.) 

Malicious  Pbosecutios— Pkobable  Cause— Waiv- 
■R  or  Fhkuminart  Examination  —  Pkesdmp- 
Tios— Rebuttal— QfBSTioN  op  Law — Defbxsb 
— AnvicK  OF  FitosKci'Tiso  Opficek. 

1.  The  waiver  of  a  preliminary  examinntlon  Is 
tantamount  only  to  a  finding  by  the  magistrate 
that  there  is  sufficient  cause  for  holding  the 
accused  to  answer. 

2.  On  a  preliniiuary  examination,  a  finding  that 
there  is  sufflciont  cause  for  holding  the  accused 
to  answer  is  only  prima  facie  evidence  of  proba- 
ble cause,  and  may  be  overcome  by  competent  evi- 
dence on  a  trial  for  malicious  prosecution. 

3.  Where  a  complaint  for  malicious  prosecution 
alleges  a  want  of  probable  cause,  plaintiff  may 
rebut  the  presumption  of  probable  cause  raised 
by  his  waiver  of  a  preliminary  examination. 

4.  In  an  action  for  malicious  prosecution, 
Hiough  the  credibility  of  the  evidence  and  what 
facta  it  proves  are  for  the  jury,  the  question 
whether  such  facts  do  or  do  not  constitute  prolta- 
ble  cause  ia  for  the  court  exclusively. 

6.  Where  defendant  pleads  that,  in  instituting 
the  prosecution,  he  acted  on  the  advice  of  a 
public  prosecuting  officer,  probable  cause  is  es- 
tablished where  it  ia  8ho<vn  that  defendant  dis- 
closed to  such  officer  all  the  facts  and  circum- 
stances within  hia  knowledge,  or  which  he  had 
reasonable  ground  to  believe,  though  there  were 
exculpatory  facts  which  he  might  have  ascer- 
tained by  diligent  inquiry. 

Appeal  from  circuit  court,  Clackamas  coun- 
ty; T.  A.  McBrlde,  Judge. 

Action  by  Elizabeth  Hess  against  the  Ore- 
gon German  Baking  Company  and  Iheodore 
H,  Iilebe.  From  a  Judgment  in  favor  of 
plaintiff,  defendants  appeal.    Reversed. 

H.  M.  Cake  and  W.  D.  Fenton,  for  api)el- 
lants.  Henry  E.  McGinn  and  N.  D.  Simon, 
for  respondent. 

BEAN,  3.  This  Is  an  action  to  recover 
damages  for  malicious  prosecution,  and  comes 
here  on  an  appeal  from  a  Judgment  in  favor 
of  plaintiff.  In  the  complaint  it  is  averred 
that  the  defendant  Uebe  falsely,  maliciously, 
and  without  probable  cause  charged  the  plain- 
tiff In  a  criminal  information  before  a  magis- 
trate with  the  crime  of  larceny,  upon  the 
hearing  of  which  she  waived  an  examination, 
and  was  bound  over  to  appear  before  the 
grand  jury,  which  body  returned  an  Indict- 
ment indorsed  "Not  a  true  bill,"  and  she  was 
thereupon  discharged,  and  her  ball  exon^rac- 
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ed.  It  is  contended  that  the  complaint  does 
not  state  a  cause  of  action,  because  It  appears 
therefrom  that,  when  the  plaintio;  was 
brought  before  the  magistrate,  she  voluntarily 
waived  a  preliminary  examination,  which  it 
is  claimed  was  practically  a  confession  or  ac- 
knowledgment that  there  was  probable  cause 
for  her  arrest.  There  does  not  appear  to  be 
any  provision  In  the  law  for  the  waiver  of  a 
preliminary  examination  by  a  person  accused 
of  a  crime  before  a  magistrate,  although  it  Is 
quite  a  common,  and  no  doubt  unobjection- 
able, procedure.  Its  effect,  however,  can  be 
nothing  more  than  an  admission  that  there  la 
sufficient  cause  for  holding  the  accused  to  an- 
swer, and  this  is  the  only  result  which  could 
flow  from  an  examination.  In  other  words, 
the  waiver  of  an  examination  is  tantamount 
In  law  to  a  finding  by  the  magistrate  that 
there  Is  sufficient  cause  to  believe  the  defend- 
ant guilty,  and  the  authorities  are  substan- 
tially agreed  that  such  a  finding  Is  not  con- 
clusive, but  only  prima  facie,  evidence  of  prob- 
able cause,  which  may  be  overcome  by  com- 
petent evidence  on  the  trial,  and  that  an 
allegation  In  the  complaint  of  a  want  of  prob- 
able cause  is  a  sufficient  averment  for  the  ad- 
mission of  such  proof.  Railway  Co.  v.  Hen- 
dricks (Ind.  App.)  40  N.  E.  82,  and  authorities 
there  cited.  This  being  so,  the  complaint  is 
not  open  to  the  objection  mode. 

It  Is  next  claimed  that  the  court  erred  in  in- 
structing the  jury  that  the  waiver  of  an  ex- 
amimctlon  is  not  of  Itself  conclusive  evidence 
ot  the  existence  of  probable  cause,  but  "is  a 
single  fact,  to  be  weighed  by  the  Jury  for 
what  it,  under  all  the  circumstances,  appears 
to  be  worth  In  determining  that  question." 
The  objection  to  this  Instruction  is  that  it  as- 
sumes the  question  as  to  whether  probable 
cause  has  been  shown  to  be  one  of  fact,  to  be 
determined  by  the  jury,  and  not  of  law,  for 
the  court;  and  this  seems  to  have  been  the 
view  of  the  trial  judge  as  Indicated  by  bis 
general  instructions.  After  dcflnlug  prob- 
able cause,  and  giving  an  unusually  dear  and 
accurate  statement  of  the  law  as  to  wheji  it 
would  be  a  defense  to  an  action  of  tliis  chAr- 
acter,  the  court  concluded  its  charge  upon  the 
subject  as  follows:  "If  therefore  you  find  that 
the  defendant  had  reasonable  gi-ound  to  be- 
lieve and  suspect  that  the  plalntld  was  guilty 
of  larceny,  or  had  knowingly  received  the 
avails  of  the  larceny  committed  by  another, 
and  was  assisting  such  other  to  secrete  such 
avails,  with  the  view  to  place  them  beyond 
the  reach  of  the  owner,  and  that,  acting  on 
such  belief,  he  instituted  the  proceedings  com- 
plained of,  your  verdict  should  be  for  the  de- 
fendant." This  instruction  neces.sarily  in- 
volved the  submission  to  tlie  jury  of  the  ques- 
tion of  probable  cause.  There  Is  no  distinc- 
tion between  the  existence  or  nonexistence  ot 
a  reasonable  ground  of  belief,  and  the  exist- 
env-e  or  want  of  probable  cause.  The  differ- 
ence is  one  of  expression  only,  and  not  of 
sut}stance.  The  existence  of  reasonable 
Siounds  tac  belieTing  a  charge  to  be  true  Is 


nothing  more  than  probable  grounds  for  mak- 
ing it.  And,  in  determining  whether  the  de- 
fendant had  reasonable  grounds  to  believe  the 
plaintiff  guilty,  the  jury  must  necessarily  de- 
cide whether  or  not  there  was  probable  cause 
for  instituting  the  prosecution.  The  charge 
of  the  eoiu"t,  therefore,  was  nothing  more  than 
dpflniag  probable  cause,  and  permitting  the 
Jury  to  determine  whether  the  facts  which 
they  might  consider  to  be  proved  were  within 
or  without  that  definition. 

The  point  for  decision,  then,  is  whether  the 
question  of  probable  cause  in  an  action  for 
malicious  prosecution  is  one  of  fact,  to  be  sub- 
mitted to  the  Jury,  or  of  law,  to  be  decided 
by  the  court.  The  decisions  upon  this  ques- 
tion are  not  entirely  imlform,  but  we  think 
the  great  weight  of  authority  Is  to  the  effect 
that  In  this  class  of  actions  the  question  of 
probable  cause  is  a  mixed  one  of  law  and 
fact.  In  the  sense  that  the  facts,  when  in  con- 
troversy, are  to  be  determined  by  the  Jury, 
but  whether  they  constitute  probable  cause  is 
for  the  court.  "No  rule  of  law  is  better  set- 
tled, both  in  England  and  in  America,"  says 
Mr.  Thompson,  "than  that  in  civil  actions  for 
damages  for  the  malicious  prosecution  of  a 
criminal  action  the  question  of  probable  cause 
Is  a  question  of  law,  which  the  Judge  must  de- 
cide, upon  established  or  conceded  facts,  and 
which  it  is  error  for  him  to  submit  to  the 
Jury."  2  Thomp.  Trials,  §  1613.  And  Mr. 
Newell  says  that  "what  facts,  and  whether 
particular  facts,  constitute  probable  cause,  is 
a  question  exclusively  for  the  court.  What 
facts  exist  In  a  particular  case  when  there  Is 
a  dispute  in  reference  to  them  is  a  question 
exclusively  for  the  Jury.  When  the  facts  are 
In  controversy,  the  subject  of  probable  cause 
should  be  submitted  to  the  Jury,  either  for 
specific  findings  of  the  facts,  or  with  Instruc- 
tions from  the  court  as  to  what  facts  will  con- 
stitute probable  cause.  These  rules  Involve 
an  apparent  anomaly,  and  yet  few,  if  any, 
rules  of  the  common  law  rest  upon  greater 
unanimity  or  strength  of  authority."  Newell, 
Mai.  Pros.  277.  In  Panton  v.  Williams,  2 
Adol.  &  El.  1C9,  42  E.  C.  L.  622,  decided 
in  1841,  where  the  question  was  elaborately  ex- 
amined both  by  counsel  and  the  court,  Tlndal, 
C,  J.,  reviewing  the  earlier  authorities,  at 
length  coucluded  that,  in  cases  of  this  char- 
acter, whether  the  facts  which  are  relied  upon 
to  show  probable  cause  are  true  or  not  is  a 
question  for  the  Jury,  but  whether  they  con- 
stitute probable  cause  is  a  question  wholly  for 
the  court  "There  have  been  some  cases  In 
the  later  books,"  he  said,  "which  appear  at 
first  sight  to  have  somewhat  relaxed  the  appli- 
cation of  that  rule,  by  seeming  to  leave  more 
than  the  mere  que.stion  of  the  facts  proved  to 
the  jury;  but,  upon  further  examination,  it 
will  be  found  that,  although  there  has  been  an 
apparent,  there  has  been  no  real,  departure 
from  the  rule.  Thus,  In  some  cases,  the  rea- 
sonableuess  and  probability  of  the  ground  for 
prosecution  has  depended,  not  merely  upon  the 
proof  of  certaia  facts,  but  upon  the  questloD 
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trhether  other  facts  which  furnished  an  an- 
swer to  the  prosecution  were  known  to  the  de- 
fendant at  the  time  it  was  Instituted.  Again, 
in  other  cases,  the  question  has  turned  upon 
the  Inquiry  whether  the  facts  stated  to  the  de- 
fendant at  the  time,  and  which  formed  the 
ground  of  the  prosecution,  were  Iwjlleved  by 
lilm  or  not.  In  other  cases  the  inquiry  lias 
been  whetlier,  from  the  conduct  of  the  defend- 
ant himself,  the  Jury  will  Infer  that  he  was 
conscious  he  had  no  reasonable  or  probable 
cause.  But  In  tliese  and  many  other  cases 
wUch  might  be  sujtsested  it  is  obvious  that  the 
Imowiedge,  the  belief,  and  the  conduct  of  the 
defendant  are  really  so  many  additional  facts 
for  the  consideration  of  the  jurj-;  so  that,  in 
eflfect,  nothing  is  left  to  tiie  jury  but  the  truth 
of  the  facts  proved,  and  the  justice  of  the  In- 
ferences to  be  drawn  from  such  facts,  both 
wiiich  investigations  fail  within  the  legitimate 
province  of  the  jury,  while  at  the  same  time 
they  have  received  the  law  from  the  judge,— 
that,  according  as  they  find  the  facts  proved  or 
not  proved,  and  the  inferences  warranted  or 
not,  there  was  reasonable  or  probable  ground 
for  the  prosecution,  or  the  reverse.  And,  such 
being  the  rule  of  law  where  the  fact.s  are  few 
and  the  case  simple,  we  cannot  hold  it  to  be 
otherwise  where  the  facts  are  more  numerous 
and  complicated.  It  is  undoubtedly  attended 
with  greater  difficulty  In  the  latter  case,  to 
bring  before  the  jury  all  the  combinations  of 
which  numerous  facts  are  suspectible,  and  to 
place  In  a  distinct  point  of  view  the  applica- 
tion of  the  rule  of  law,  according  as  all  or 
some  only  of  the  facts,  and  inferences  from 
facts,  are  made  out  to  their  satisfaction.  But 
it  is  equally  certain  that  the  task  is  not  im- 
practicable; and  it  rarely  happens  but  that 
there  are  some  leading  facts  in  each  case 
which  present  a  broad  distinction  to  their 
view,  without  having  recourse  to  the  less  im- 
portant circumstances  tliat  have  been  brought 
before  them."  In  a  great  majority  of  the 
American  states  the  same  rule  has  been  adopt- 
ed, and  it  is  held  to  be  the  duty  of  the  court 
to  detamine,  as  a  matter  of  law,  whether  a 
given  state  of  facts,  when  conceded  or  estab- 
lished, no  matter  how  numerous  or  complicat- 
ed, constitutes  probable  cause  for  instituting  a 
criminal  prosecution.  Whether  the  facts  and 
ch:cumstances  alleged  to  show  probable  cause 
are  true  and  exist  is,  of  course,  a  question  of 
fact,  and,  when  controverted,  must  be  deter- 
mined by  the  Jury,  but  whether,  supposing 
them  to  be  true,  they  amount  to  probable 
cause.  Is  a  question  of  law.  If  none  of  the 
facts  are  in  dispute,  the  conrt  must  decide  the 
question  without  the  intervention  of  a  Jury; 
but,  if  the  case  cannot  be  so  decided,  it  must 
go  to  the  Jury,  with  instructions  from  the 
coiut  that  certain  facts,  if  found  by  them  to 
exist,  do  or  do  not  constitute  probable  cause; 
or,  as  put  by  Waldo,  a  J.,  in  Gee  v.  Culver, 
12  Or.  233,  6  Pae.  776,  "the  judge  must  say 
to  the  Jury:  1  tdl  you,  if  you  think  so  and 
so,  there  Is  a  want  of  reasonable  and  probable 
cau8&' "     In  short,  the  Jury  must  determine 


the  facts  If  controverted,  but  not  their  legal  ef- 
fect. "What  facts  and  circumstances  amoimt 
to  probable  cause  Is  a  pure  question  of  law; 
whether  they  exist  or  not  in  any  particular 
case  is  a  pure  question  of  fact  The  former 
is  exclusively  for  the  court,  and  the  latter  for 
the  jury,'"— says  the  supreme  court  of  Massa- 
chusetts in  Stone  v.  Crocker,  24  Tick.  Si. 
"Probable  cause  is  in  the  nature  of  a  judg- 
ment to  be  rendered  by  the  court  upon  a  spe- 
cial verdict  of  the  Jury,"  says  Judge  Harri- 
son in  Ball  V.  Bawles,  93  Cal.  227,  28  Pac. 
938,  "and  is  not  to  be  rendered  until  after  the 
jury  has  given  Its  verdict  upon  the  facts  by 
which  It  is  to  be  determined.  It  is  not,  how- 
ever, necessary  tliat  the  facts  be  found  by  the 
Jury  In  the  form  of  a  special  verdict.  The 
court  may  Instruct  them  to  render  their  ver- 
dict for  or  against  the  defendant,  according  as 
they  shall  find  the  facts  designated  to  It  which 
the  court  may  deem  sufficient  to  constitute 
probable  cause.  But  It  Is  necessary  for  the 
court,  In  each  Instance,  to  determine  whether 
the  facts  that  they  may  find  from  the  evi- 
dence will  or  will  not  establish  that  Issue. 
Neither  Is  It  competent  for  the  court  to  give  to 
the  jury  a  definition  of  probable  cause,  and  in- 
struct them  to  find  for  or  against  the  defend- 
ant, according  as  they  may  determine  that  the 
facts  are  within  or  without  that  definition. 
Such  an  instruction  is  only  to  leave  to  them 
in  another  form  the  function  of  determining 
whether  there  was  probable  cause.  The  court 
cannot  devest  itself  of  its  duty  to  determine 
this  que.stlon,  however  complicated  or  numer- 
ous may  be  the  facts.  It  must  Instruct  the 
Jury  upon  this  subject  in  the  concrete,  and 
not  in  the  abstract,  and  must  not  leave  to  that 
body  the  office  of  determining  the  question, 
but  must  Itself  determine  It,  and  direct  the 
Jury  to  find  its  verdict  in  accordance  with 
such  determination.  The  court  should  group 
in  Its  Instructions  the  facts  which  the  evidence 
tends  to  prove,  and  then  instruct  the  Jury  that, 
if  they  find  such  facts  to  be  establlshrd,  there 
was  or  was  not  probable  cause,  as  the  case 
may  be,  and  that  their  verdict  must  be  ac- 
cordingly." 

Without  further  elaboration  of  this  ques- 
tion or  further  special  reference  to  the  au- 
thorities, it  is  sufficient  to  say  that,  under  tlie 
adjudged  cases,  it  Is  generally  the  duty  of 
the  trial  court,  in  instructing  juries  in  cases 
of  this  character,  to  apply  the  law  to  the 
facts,  by  telling  them  whether  the  facts 
which  the  evidence  tends  to  establish,  if 
found  by  them  to  exist,  will  or  will  not  con- 
stitute probable  cause  for  the  prosecution, 
leaving  to  the  jury  only  the  question  as  to 
the  existence  of  such  facts,  and  that  It  is 
error  to  define  probable  cause  in  general 
terms,  and  to  siibmlt  to  the  Jury  the  question 
as  to  wlietlier  the  facts  in  the  particular  case 
do  w  do  not  come  within  such  definition. 
The  credibility  of  the  evidence,  and  what 
facts  It  proves,  are  for  the  jury;  but  whether 
such  facts  do  or  do  not  constitute  probable 
cause  is  a  questiim  exclusively  for  the  court. 
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The  court  should  therefore,  by  means  at  a 
hj-pothetical  Instruction,  group  the  facts 
which  the  evidence  tends  to  prove,  and  In- 
struct the  jury  that.  If  they  find  such  facts 
to  have  been  established,  they  must  find  that 
there  was  or  was  not  probable  cause.  2 
Thomp.  Trials,  H  1618,  l(i20,  ItaO;  2  CJreenl. 
Ev.  i  454;  Ball  v.  Rawles,  J«  Cal.  222,  28 
rac.  037;  Drlggs  v.  Burton,  44  Vt.  124;  Wil- 
son V.  Bowen,  64  Mich.  133,  31  N.  W.  81; 
Bulkeley  v.  Smith,  2  Duer,  2(il;  XIasten  v. 
Deyo,  2  Wend.  424;  Bulkeley  v.  Keteltas.  6 
N.  y.  384;  Besson  t.  Southard,  10  N.  Y.  23G; 
Stewart  v.  Sonnebora,  98  U.  S.  187;  Railroad 
Co.  V.  Watson,  37  Kan.  773,  15  Pac.  877; 
Cole  V.  Curtis,  16  Minn.  182  (GU.  1(!1);  Bur- 
ton v.  Railway  Co.,  33  Minn.  180,  22  N.  W. 
300;  Smith  v.  Munch  (Minn.)  68  N.  W.  19; 
Brooks  V.  Bradford  (Colo.  App.)  36  Pac.  303; 
14  Cent.  Law  J.  82;  B^erson  v.  Cochran  (Pa. 
Sup.)  4  Atl.  498,  and  note.  This  rule  is  pe- 
culiar to  this  class  of  actions,  but  is  one  of 
long  standing,  and  founded  upon  souml  rea- 
son, good  authority,  and  public  policy.  Ac- 
tions to  recover  damages  for  niulicious  prose- 
cution have  never  been  favored  in  law,  al- 
though they  have  been  readily  upheld,  when 
it  is  shown  that  the  prosecution  was  instituted 
through  actual  malice,  and  without  probable 
cause.  Malice  in  such  cases  is  always  a 
question  for  the  Jury,  but  as  the  authority  to 
institute  a  criminal  prosecution,  and  the  ex- 
tent of  such  authority,  are  derived  from  the 
law,  the  law  must  judge  as  to  what  will  con- 
stitute probable  cause  therefor.  The  welfare 
of  society  imperatively  demands  tlint  those 
who  violate  the  law  shall  be  promptly  and 
speedily  punished,  and,  to  accomplish  tliat 
puipose,  the  rule  has  been  firmly  established 
that  any  citizen  who  has  good  reason  to  he- 
lieve  that  the  law  has  been  violated  may 
cause  the  arrest  of  the  suiiposed  offender;  and 
If,  In  doing  so,  he  acts  in  good  faith,  the  law 
will  protect  him  against  an  action  for  dam- 
ages, although  the  accusation  may  In  fact  lie 
unfounded.  This  rule  is  founded  on  grounds 
of  public  policy  to  encourage  the  exposure 
of  crime  and  the  punishment  of  criminals, 
»nd  when,  therefore,  the  act  of  a  citii'^n  In 
thus  enforcing  the  hiw  is  challenged,  the 
com-t  must  determine  the  question,  when  the 
facts  are  admitted  or  established,  as  to  wheth- 
er he  had  pit)bable  cause  for  so  doing,  and 
not  leave  it  to  the  arbitrament  of  a  jury.  Be- 
cause this  rule  of  law  was  not  followed  in 
the  submission  of  the  case  under  considera- 
tion, it  must  lie  reversed,  and  a  new  trial  or- 
dered, although  the  instructions  as  actually 
given  by  the  court  are  unobjectionable  and  a 
lucid  statement  of  the  law.  in  view  of  the 
theory  upon  which  the  case  was  submitted  by 
the  trial  judge. 

One  of  the  defenses  relied  upon  was  that, 
before  instituting  the  criminal  prosecution 
against  the  plaintiff  upon  which  this  action 
for  damages  Is  founded,  the  defendant  in 
good  faith  sought  the  advice  of  the  proiier  dis- 
trict attorney,  and  made  to  him  a  full  and 


fair  statement  ot  all  the  facts  and  drcom- 
stances  bearing  on  the  case  within  his  knowl- 
edge or  belief,  and  was  advised  by  that  offi- 
cer that  there  was  sufficient  cause  for  insti- 
tuting the  prosecution,  and  that  he  acted  uji- 
on  such  advice,  t'pon  this  question  the  court 
charged  tlie  Jury  that  "where  a  party  has 
connuunlcated  to  the  district  attorney  all  the 
facts  bearing  on  the  case  of  which  he  has 
knowledge  or  could  have  ascertained  by  rea- 
sonable diligence  and  inquiry,  and  has  acted 
upon  the  advice  received,  honestly  and  in 
good  faith,  the  absence  of  malice  is  establish- 
ed, the  want  of  probable  cause  is  negatived, 
and  the  action  for  malicious  prosecution  will 
not  lie.  But  he  must  act  in  good  faith,  and 
fairly  state  the  substance  of  all  the  material 
Information  he  has  in  his  possession  in  re- 
lation to  the  fact  of  the  alleged  crime."  Ob- 
jection is  made  to  this  instruction  because, 
under  the  rule  therein  announced,  in  order  to 
shield  himself  by  showing  that  he  acted  on 
the  advice  of  the  district  attorney,  the  defend- 
ant was  required  to  show  that  he  disclosed  to 
that  officer,  not  only  all  the  facts  bearing  on 
the  guilt  or  Innocence  of  the  plaintiff  within 
his  knowledge  or  belief,  but  also  such  facts 
as  he  could  have  found  out  by  reasonable 
diligence  and  inquiry.  The  instruction  in 
question  Is  sulistantially  In  the  language  of 
Newell  on  Malicious  Prosecution  (page  310). 
and  Is  an  expression  to  be  frequently  found 
in  Judicial  opinions,  but  is  probably  a  little 
broader  than  the  authorities  warrant  when 
the  defense  relied  upon  is  that  the  defendant. 
In  lu.stitutlng  the  prosecution,  followed  and 
acted  uix>n  the  advice  of  the  public  prosecut- 
ing officer.  The  rule  seems  to  be  that  where 
one  seeking  in  good  faith  the  advice  of  a  pub- 
Uc  prosecuting  officer,  about  the  commence- 
ment of  a  criminal  iwosei-ution,  dlsclo.^8  to 
such  officer  all  the  facts  and  circumstances 
within  his  knowledge,  or  which  he  has  rea- 
sonable gi-ound  to  bclii've,  relating  to  the  of- 
fense, and  Is  advLscd  by  that  officer  to  Insti- 
tute the  pi-oswutlon,  his  defense  of  probable 
cause  win  be  established  if  he  actetl  In  good 
faith  upon  such  advice,  even  though  there 
were  other  exculpatwy  facts  wlilcli  he  might 
have  as<-crtalned  by  diligent  inquliy.  He  is 
Itouud  to  make  a  full  and  fair  diK<-l(;sure  of 
all  the  material  facts  wllliin  his  knowle<lge; 
and,  if  he  has  reason  to  believe  that  there  are 
other  facts  bearing  uimu  tlie  guiU  or  Inno- 
cence of  the  acctised.  he  must  either  di.-<close 
that  lielief  to  the  prosecuting  officer,  or  him- 
self make  Inquiry  to  ascertain  the  facts  in 
relation  to  the  iimtter,  but  more  than  this  he 
is  not  retiuired  to  do.  He  is  not  re<iuireil  to 
institute  a  blind  Inquiry  to  ascertain  whether 
facts  exist  which  would  tend  to  the  exculjM- 
tlon  of  the  party  accused.  If  he  honestly  be- 
lieves that  he  Is  In  possession  of  all  the  mate- 
rial facts,  and  makes  a  full,  fair,  and  candid 
statement  of  them  to  the  prosecuting  officer, 
and  acts  in  good  faith  on  the  advice  of  tliat 
officer,  he  ought  to  be  protected.  See  the  fol- 
lowing authorities,  to  which  reference  is  made 
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for  a  fuller  dlscnsslon  of  this  quertton:  New- 
va,  Mai.  Pros.  318;  JobnBon  v.  Miller,  89 
Iowa,  562,  29  N.  W.  743;  Dunlap  T.  Insurance 
Co.  (Cal.)  42  Pac.  20;  SchlK>el  t.  Norton,  38 
Kan.  !567,  16  Pac.  804. 

There  are  several  other  assignments  <rf  er- 
ior  disoiiwsert  In  the  brief  of  counsel,  but,  as 
ibpy  will  probably  not  arise  on  another  trial, 
they  will  not  be  considered  at  this  time. 

(9  N.Mez.  4t) 

CERRIIXOS  COAL  R.  CO.  t.  DESBRANT. 

(Supreme  Court  of  New  Mexico.    Aug.  6,  1897.) 

(NJDKT  TO  Bbrvant— Vice  Pbincipal— Daxobb- 
ODS  PuRMisEs— Assumption  of  Risk— Masteu 
AND  FsLLuw  Sekvan't— Combined  Neolioence 
—Fellow  Servants— Cause  or  Accinr-ST-Cos- 

W.ICTINO  ThEOKIEB- COMPBTKSCT  OF  BbRVANTS— 
STATUTOar  JfKECACTlONS  —  NEOLiaBNOE  —  DaM- 
AOES. 

1.  A  coal-mining  company's  pmploy§,  whose 
!uty  it  is  to  make  rounds  of  in.spection,  and  advise 
'bo  miners,  as  thpy  go  to  work,  of  the  coudition 
i>f  their  places  as  to  the  presence  of  dangerous 
:.ase8,  represents  the  compuny  iu  the  discharge  ot 
.hat  duty. 

2.  A  coal-mining  company  was  accustomed  to 
(dace  a  danger  signal  on  rooms  in  which  stand- 
ing gas  had  been  detected,  and  such  signal  was 
■>VfU  understood  by  all  employes  to  be  an  impcra- 

ive  command  prohibiting  entrance  with  a  naked 
light  into  any  room  or  place  where  danger  was 
thus  indicated.  There  was  no  danger  from  the 
^landing  gas  if  it  were  not  ignited.  An  employe 
went  to  work  in  the  mine  with  knowledge  of  the 
I  nie,  and  that  an  explosion  in  another  room  would 
endanger  life  in  his  own  room,  and  relying  on  bis 
fellow  servants'  observance  of  the  danger  sig- 
nal. EeU,  that  he  assumed  the  risk,  and  the  com- 
pany was  not  chargeable  with  negligence  in  not 
providing  a  safer  place  in  which  to  work. 

3.  VVhere  tliere  is  combined  negligence  of  a 
master  and  a  fellow  servant,  a  servant  is  preclud- 
ed from  a  recovery  for  personal  injuries  if  the 
master's  negligence  was  known  to  him,  and  ac- 
quiesced in  without  complaint,  and  was  the  eUl- 
cient  proximate  cause  of  injury. 

4.  A  coal-mining  company's  employes  who  as- 
sist in  the  getting  out  of  conl,  without  actually 
drilling  holes  or  doing  any  blasting  with  powder, 
are  fellow  servants  of  employes  who  arc  so  en- 
gaged, and  are  paid  according  to  the  quantity  or 
cual  mined. 

5.  In  an  action  for  injuries  causing  death, 
where  there  are  two  theories  of  the  accident, 
one  exempting  defendant  from  liability,  and  the 
other  not,  and  there  is  evidence  to  support  both, 
it  is  error  to  fail  to  submit  both  theories  under 
appropriate  instructions. 

6.  A  master's  duty  to  see  that  his  servants  are 
competent  is  discharged  when  he  has  taken  all 
reasonable  precautions  to  inquire  into  the  com- 
petency of  one  proposing  to  enter  his  service,  and. 
as  a  result,  is  satisfied  that  the  applicant  is  com- 
petent. 

7.  It  is  error  to  submit  an  issue  not  raised  by 
the  pleadings  or  evidence,  where  it  carries  into  the 
case  many  details  calculated  to  mislead  the  jury, 
and  draw  their  minds  away  from  the  questions  at 
issue. 

8.  Where  it  is  purely  speculation  as  to  which 
of  two  ways  an  explosion  causing  injuries  orig- 
inated, verdict  shoaid  be  for  defendant,  if  by 
either  or  both  defendant  was  exempt  from  lia- 
bility. 

9.  Under  Act  Cong.  March  3,  1801,  providing 
that  managers  of  coal  mines  shall  provide  ade- 
quate ventilation,  but  not  prescribing  the  means 
to  be  adopted,  failure  to  comply  with  the  re- 
quirement is  not  negligence  per  se,  but  a  reason- 
able effort  must  be  exerted  to  maintain  such  ven- 
tilation; and,  if  this  were  not  maintained,  it  is 
for  the  jury  to  say  whether,  under  all  the  dr- 


'  cumstances,  the  fBilnie  was  dne  to  negligence  of 
the  manager. 

10.  In  an  action  for  injuries  causing  death,  the 
measure  of  compensatory  damages  is  the  present 
worth  of  the  life  of  deceased,  determined  by  the 
jury  from  the  evidence  as  to  age,  earning  capaci- 
ty, health,  habits,  and  probable  duration  of  life, 
but  with  nothing  added  by  way  of  solatium  to 
the  distributees,  and  nothing  for  suffering  by  de- 
ceased. 

11.  To  give  exemplary  damages  against  a  cor- 
poration in  an  action  for  injuries  causing  death, 
it  must  be  shown  by  a  preponderance  of  evi- 
dence that  defendant  exhibited  such  entire  want 
of  care  as  showed  a  conscious  indifference  to 
consequences,  or  participated  iu  a  bad  intent. 

Error  to  district  court,  Santa  F6  coiinty; 
before  Justice  N.  B.  Laughlln. 

Action  by  Josephine  Deserant  administra- 
trix, against  the  CerrlUos  Coal  Railroad  Com- 
pany, for  the  death  of  plalntHTs  intestate. 
From  a  Judgment  In  favor  of  plaintier,  defend- 
ant brings  error.     Reversed. 

H.  I*  Waldo  and  R.  E.  TwitcUeU,  for  plain- 
tiff in  error.  N.  B.  Field  and  F.  W.  Chuicey, 
for  defendant  in  error. 


COLLIER,  3.  For  convenience,  the  parties 
to  this  record  will  in  this  opinion  be  referred 
to  as  tliey  appeared  in  the  lower  court,  1.  e. 
plaintiff  in  error  will  be  called  defendant,  and 
vice  versa.  This  is  an  action  by  the  adminis- 
tratrix of  Henri  Deserant,  deceased,  against 
the  CcrriUos  Coal  Railroad  Company,  in 
which  damages  are  claimed  for  negligence  in 
causinK  death  In  Its  mine,  called  the  "White 
Ash  Mine,"  on  Wednesday,  February  27, 18S)o, 
as  a  result  of  an  explosion  occurring  about 
10:45  o'clock  In  the  forenoon.  The  declara- 
tion charges  the  negligence  in  various  ways 
conducing  to  bring  about  or  cause  said  explo- 
sion, but  the  evidence  will  be  at  present  con- 
sidered only  as  it  bears  upon  the  theory  which 
plaintiff's  connsel  have  most  Insistently  urged 
upon  us.  This  theory  is  that,  in  room  8  of 
the  fourth  left  entry  of  said  mine,  defendant 
negligently  permitted  to  accumulate,  and  to 
remain  standing  fur  at  least  48  hours  prior 
to  the  explosion,  gas  in  dangerous  quantity 
and  ratio  to  the  surrounding  air,  and  that  the 
explosion  occurred  in  the  presence  of  the  or- 
dinary naked  lighted  miner's  cap  lamp,  and 
that  the  same  was  exploded  by  employes  of 
the  company,  producing  after-damp,  fatal  to 
life,  and  caosing  the  death  of  plaintiff's  in- 
testate, In  room  17  of  said  foarth  left  entrj', 
the  working  place  to  which  he  had  been 
sent  by  defendant.  It  appears  that,  by  this 
explosion,  all  tlie  employes,  23  in  number,  who 
were  at  the  time  in  the  fourth  left  entry  (ex- 
cept those  in  what  was  called  the  "plane") 
were  killed,  and  therefore  all  evidence  to  show 
how  the  explosion  occurred,  and  where  was 
Its  Initial  point.  Is  necessarily  circnmstantial. 

The  fire  boss  was  an  employe  whose  duty  it 
was  to  Inspect  the  working  places,  and  In. 
form  miners,  like  deceased,  who  work  by  con- 
tract,—L  e.  wore  paid  according  to  the  quan- 
tity of  coal  mined,— of  the  condition  as  to 
safety  of  their  working  places;  and  he  told, 
or,  as  he  ezpresaea  It,  he  must  have  told,  the 
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deceased,  that  his  working  place  was  safe 
When  he  went  to  work  at  7  o'clock,  on  the 
morning  of  the  explosion.  As  to  thla  duty, 
the  fire  boss  must  be  considered,  we  think,  be- 
yond question,  as  representing  the  defendant 
Thus,  It  Is  expressly  held  In  Cullen  v.  Norton, 
52  Hun,  9,  4  N.  Y.  Supp.  774,  that  a  foreman  In- 
trusted with  the  performance  of  work  stands 
In  the  place  of  and  represents  the  master  in 
as8it;:nlng  the  servant  to  his  place  of  labor, 
and  In  Railroad  Co.  v.  Herbert,  116  U.  &  ftl2, 
0  Sup.  Ct.  590,  it  is  held  that  "If  no  one  is  ap- 
pointed by  a  railway  company  to  look  after 
the  condition  of  its  cars,  and  see  that  the  ma- 
chinery and  appliances  used  to  move  and  to 
stop  them  are  kept  in  repair  and  good  work- 
ing order,  it  is  liable  for  the  Injuries  caused 
thereby.  If  one  is  appointed  by  it,  charged 
by  it  with  that  duty,  and  the  Injuries  result 
from  his  negligence  In  Its  performance,  the 
company  is  liable.  He  Is,  so  far  as  that  duty 
is  concerned,  the  representative  of  the  com- 
pany." 

The  fire  boss  had,  in  his  round  of  inspec- 
tion, two  days  before  the  explosion,  discov- 
ered standing  gas  In  said  room  8  (bow  much 
does  not  appear),  which  caused  him  to  place 
therein  a  danger  signal,  being  what  is  known 
as  the  "fire  boss'  danger  mark,"— a  double  X, 
or  XX,  with  date  and  initial  letters  of  his 
name.  It  is  shown  that  such  a  signal  was 
well  understood  by  all  employes  to  be  an  im- 
perative command  forbidding  entrance  with  a 
naked  light  into  any  room  or  place  where 
danger  was  thus  indicated.  The  fire  boss 
did  not  go  again  into  room  8  until  after  the 
explosion,  nor  Is  there  anything  to  show  that 
any  effort  was  made  to  clear  this  room  of 
standing  gas,  which,  by  means  of  the  safety 
or  Davy  lamp,  he  had  detected  there,  notwith- 
standing that  room  8  was  considered  the  worst 
room  in  the  mine  for  generating  gas.  It  does 
not  appear  in  precisely  what  place  in  room  8 
the  danger  signal  was  placed,  the  fire  boss 
merely  saying  it  was  "above  the  last  cross- 
cut." After  the  explosion,  there  were  found 
In  this  room  the  corpses  of  two  miners,  Kelly 
and  Flick,— that  of  Kelly  in  the  crosscut,  and 
that  of  Flick  Ui  the  center  of  the  track,  about 
the  end;  that  Is,  halfway  up  between  the 
crosscut  and  the  face  of  the  room,  about  45 
feet  from  the  crosscut.  A  tie  with  fire  dan- 
ger mark  on  It  was  foimd  lying  across  the 
track,  opposite  the  crosscut.  The  track  was 
partially  taken  up.  There  were  implements 
there  commonly  used  for  such  purposes,  and 
there  wore  there  also  two  miners'  caps  and 
the  lamps  which  carry  a  naked  light,  which 
indicated  that  Kelly  and  Flick  had  gone  to 
room  8  to  take  up  the  track,  and  had  par- 
tially succeeded  when  the  explosion  occurred. 
According  to  the  plan  of  ventilation,  the  air 
should,  as  to  the  rooms  in  the  fourth  left  en- 
try, have  gone  first  to  room  18,  and.  by  brat- 
tice or  curtains,  been  carried  aroimd  its  face; 
thence,  by  crosscut,  to  room  17,  carried  around 
face;  and  so  on,  to  the  rooms  low^er  num- 
bered, in  consecutive  order,  until  arriving  at 
tlie  third  left  entry  ah:  course,  being  drawn 


through  all  air  courses  and  entries  by  an  ex- 
haust fan  at  the  exit  from  the  mine.  It  '.a 
agreed  also  between  all  witnesses  that  a  gas 
explosion  In  a  mine  invariably  files  against 
the  air,  and  therefore,  if  there  were  an  ex- 
plosion in  room  8,  it  would  have  flown  towards 
room  17,  where  the  body  of  plalntlfrs  intes- 
tate was  found,  if  air  were  circulating,  as  the 
testimony  shows,  through  the  fourth  left  en- 
try of  said  mine.  Defendant  produced  a  con- 
siderable amount  of  evidence  showing  air  cir- 
culation, and  what  was  produced  by  plaintiff 
tended  to  show,  at  most,  only  a  partial  ob- 
struction of  the  fourth  left  air  course,  dimin- 
ishing, but  not  destroying,  the  current,  the  ef- 
fect of  which  will  be  considered  in  another 
place  In  this  opinion.  We  may  assume, 
therefore,  that  there  was,  undoubtedly,  some 
air  current,  because  this  seems  necessary  for 
plaintifTs  theory  of  the  effect  of  the  explo- 
sion being  carried  back  to  room  17,  and,  fur- 
ther, because  there  is  nothing  tending  to  show 
the  entire  absence  of  an  air  current  going  in 
the  direction  Intended. 

The  rule  adopted  in  the  White  Ash  MUie,  of 
the  fire  boss  making  rounds  of  Inspection,  and 
advising  miners,  as  they  went  to  work,  of  the 
condition  of  their  places  as  to  safety,  and  the 
fact  that  all  employes  well  understood  that 
danger  signals  were  used  in  the  mine  to  pre- 
vent entrance  into  particular  places  or  rooms, 
presupposed  that  deceased  and  his  co-em- 
ploySs  knew  that  work  was  or  might  be  car- 
ried on  without  cessation,  though  there  might 
be  standing  gas  in  places  or  rooms  of  the 
mine,  and  that  they  understood,  when  inform- 
ed that  their  working  places  were  safe,  that 
such  representation  did  not  mean  there  was 
no  standing  gas  in  the  mine,  or  in  any  particu- 
lar entry  of  the  mine.  It  can  hardly  be  de- 
nied that  if  the  fire  boss,  on  the  morning  of 
Deserant's  going  to  work  in  room  17,  had 
e.xpres.sly  told  him  there  was  standing  gas  In 
room  8,  but  it  was  marked  with  a  danger  sig- 
nal, and  Deserant  had,  nevertheless,  gone  to 
his  place  to  work,  the  presence  of  such  gas 
could  not  be  urged  as  negligence  by  defend- 
ant causing  his  death,  unless  it  were  also 
shown  that  the  room  was  not  danger  mark- 
ed. If  the  evidence  shows  that  he  Impliedly 
agreed  to  such  a  condition,  the  same  conclu- 
sion should  follow.  In  Sullivan  v.  Manufac- 
turing Co.,  113  Mass.  396,  Devens,  J.,  states 
the  rule  to  be  that  "where  the  servant  as- 
sents to  occupy  the  place  prepared  for  him, 
and  incur  the  danger  to  which  he  will  be  ex- 
posed thereby,  having  sufficient  intelligence 
and  knowledge  to  enable  him  to  comprehend 
them.  It  is  not  a  question  whether  such  place 
might,  with  rea-sonable  care  and  by  a  rea- 
sonable expense,  have  been  made  safe.  His 
assent  has  dispensed  with  the  performance 
on  the  part  of  the  master  to  make  it  so.  Hav- 
ing consented  to  serve  in  the  way  and  man- 
ner In  which  the  business  was  conducted,  he 
has  no  ground  of  complaint,  even  If  reasona- 
ble precautions  have  been  neglected."  If,  in 
the  case  at  bar,  "the  business  was  conducted" 
by  placing  a  danger  signal  where  there  was 
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standing  gas,  ft  will  not  do  to  say  the  de- 
fendant should,  In  addition,  have  placed  a 
man  on  duty  to  watch  and  warn  against  en- 
trance with  naked  light,  because  It  might  be 
thought,  as  a  reasonable  precautlcm,  such  was 
demanded.  In  Naylor  v.  Railway  Co.  (Wis.) 
11  N.  W.  24,  tt  Is  held  that  "If  a  servant, 
knowing  the  hazard  of  bis  employment  as  the 
business  was  conducted.  Is  Injured  while  em- 
ployed In  such  business,  he  cannot  maintain 
an  action  against  the  master  for  such  injury, 
because  he  may  show  there  is  a  safer  mode  In 
wblch  the  business  might  have  been  conduct- 
ed, and  that,  bad  it  been  conducted  in  that 
way,  he  would  not  have  been  injured."  To 
the  same  eftect,  also,  is  Hewitt  t.  Railroad 
Co.  (Mich.)  34  N.  W.  689.  In  Sheets  v.  Rail- 
way Co.  (Ind.  Sup.)  39  N.  E.  154,  it  was  rul- 
ed that  "where  the  foot  of  deceased  was 
caught  in  an  unblocked  switch,  and  he  is  run 
upon  and  killed  by  the  careless  act  of  the  en- 
gineer In  kicking  cars  with  great  and  unnec- 
essary force,  the  railway  company  was  not 
liable,  because  It  was  the  act  of  fellow  serv- 
ant, and  the  fact  of  the  frog  being  unblocked 
does  not  change  the  rule,  as  that  was  a  dan- 
ger known  to  the  deceased,  making  the  ajc- 
ddent  a  risk  Incident  to  the  service."  Be- 
fore that,  the  Indiana  supreme  court  held  to 
the  same  eftect,  in  Railroad  Co.  v.  Henderson, 
S3  N.  B.  1021,  where  the  defect,  known  to 
the  plaintiff  and  defendant  alike,  was  in  the 
roadbed.  The  two  cases  Just  cited  show  de- 
fects which  It  was  the  plain  duty  of  the  mas- 
ter to  have  remedied,  bat  knowledge  and  an 
appreciation  of  danger  by  plaintifTs  wo-e  held 
to  defeat  their  action.  It  Is  not  suggested 
anywhere  In  argument  that  Deserant  did  not 
thoroughly  realize  that,  if  an  explosion  occur- 
red from  standhig  gas  in  the  vicinity  of  his 
Working  place,  his  life  would  be  endangered. 
He  was  a  man  53  years  of  age,  was  a  miner 
by  occupation,  and  had  worked  formerly  in 
the  White  Ash  Mine,  and  again  for  seven 
weeks  Immediately  prior  to  his  death.  It  can 
scarcely  be  thought  that,  If  be  supposed  that 
the  danger  signals  were  negligently  or  willful- 
ly disregarded,  his  life  would  not  be  Jeopard- 
ized by  explosive  gas. 

To  similar  effect  of  the  cases  above  dtefl 
are  those  of  Ladd  v.  Railroad  Co.,  119  Mass. 
412;  Hayden  v.  Railway  Co.,  29  Conn.  548; 
Goltz  V.  Hallway  Co.  (Wis.)  44  N.  W.  752; 
and  Haley  v.  Lumber  Co.  (Wis.)  61  N.  W. 
321.  Our  supreme  court  has  also  held  that 
the  "role  of  law  perfectly  well  settled"  Is  as 
follows:  "If  the  servant,  before  he  enters  the 
service,  knows,  or  afterwards  discovers,  (*  If. 
Iiy  the  exercise  of  ordinary  observation  or 
reasonable  skill  and  diligence  in  his  depart- 
ment of  service,  he  may  discover,  that  the 
building,  premises,  machine,  appliance,  or  fel- 
low servant  in  connection  with  which  or  with 
whom  he  Is  to  labor  Is  unsafe  or  tmflt  In 
any  particular,  and  If,  notwithstanding  such 
knowledge,  he  voluntarily  enters  into  or  con- 
thiuefi  In  the  employment,  without  objection 
or  complaint,  be  ia  deemed  to  assimie  the  risk 


of  the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  for  damages  acalnst 
the  master  In  case  It  shall  result  In  Injury  to 
him."  Alexander  v.  Mining  Co.,  3  N.  M.  256, 
3  Pac  740.  In  the  case  of  Railroad  Co.  v. 
Baugh,  148  U.  S.  368,  13  Sup.  Ct  914,  H  to 
said  that,  "where  the  master  has  performed 
his  duty  In  providing  his  servant  with  a  rea- 
sonably safe  place  at  which  to  work,  he  Is  not 
liable  to  any  one  of  his  servants  for  the  acts 
or  negligence  of  any  mere  fellow  servant,  or 
co-employ6  of  such  servant,  where  the  fellow 
servant  or  co-employ6  does  not  sustain  a  rep- 
resentative relation  to  the  master."  Again, 
In  the  Baugh  Case  it  is  said:  "If  the  act  is  one 
done  in  the  discbarge  of  some  positive  duty 
of  the  master  to  the  servant,  then  negligence 
In  the  act  Is  the  negligence  of  the  master; 
but,  if  it  be  not  one  in  the  discharge  of  such 
positive  duty,  then  there  should  be  some  p»- 
sonal  wrong  on  the  part  of  the  employer  be- 
fore he  Is  held  liable  therefor."  If  the  doc- 
trine laid  down  by  the  Massachusetts  supreme 
court  In  the  Sullivan  Case,  supra,  is  correct, 
and  the  defendant  had  complied  with  Its  posi- 
tive duty  to  the  satisfaction  of  plaintiff's  in- 
testate, there  was  certainly  no  personal  wrong 
done  by  it;  and  then,  if  explosion  came  from 
ignition  by  the  naked  lamp  of  Flick  or  Kelly 
entering  room  S,  that  was  the  act  or  negli- 
gence of  the  co-employ6.  In  the  Herbert 
Case,  supra,  the  court  approved  the  decision  in 
Beeson  v.  Mining  Co.,  67  Cal.  20,  as  being  In 
harmony  with  its  own  views,  where  the  hi- 
Jury  ensued  from  the  defective  pipe  put  in  by 
a  tinner,  which  defective  pipe  caused  a  flre 
and  death  of  plaintiff's  Intestate,  holding  that 
for  such  a  pipe  the  master  was  responsible, 
but  the  decision  expressly  states  that  "it  did 
not  appear  that  the  deceased  knew,  or  had 
reason  to  know,  of  the  defect"  In  Railroad  Co. 
y.  McDade,  135  U.  S.  554,  10  Sup.  Ct  1(M4. 
It  Is  held  that  employers  "are  bound  to  nse 
all  reasonable  care  and  prudence  for  the  safe- 
ty of  those  in  their  service,  by  providing  them 
with  machinery  reasonably  safe  and  suitable 
for  the  use  of  the  latter.  If  the  employer  or 
master  fails  in  this  duty  of  precaution  and 
care,  he  Is  responsible  for  any  Injury  which 
may  happen  through  a  defect  of  machinery, 
which  was  or  ought  to  have  been  Icnown  to 
him,  and  was  unknown  to  the  employs  or 
servant.  But  if  the  employ^  knew  the  defect 
'  In  the  machinery  from  which  the  injury  hap- 
pened, and  yet  remained  In  the  service,  with- 
out giving  any  notice  thereof  to  the  employ- 
er, he  must  be  deemed  to  have  assumed  the 
risk  of  all  danger  reasonably  to  be  appre- 
hended from  such  use,  and  Is  entitled  to  no 
recovery."  In  Kane  v.  Railway  Co.,  128  U. 
8.  91,  9  Sup.  Ot  16,  Harlan,  J.,  says:  "It  is 
undoubtedly  the  law  that  an  employ^  is  guilty 
of  contributory  negligence,  which  will  defeat 
his  right  of  recovery  for  Injuries  sustained  in 
the  course  of  his  employment,  when  Mich  in- 
juries substantially  resulted  from  dangers  ao 
obvious  and  threatening  that  a  reasonably 
prudent  man,   under  similar  circumstances, 
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voald  hart  aroldcd  them  If  ta  bit  power  to  do 
so."  The  boms  of  a  dilemma  seem  here  pre- 
sented to  plaintiff.  If  standing  gas  In  this 
mine  was  an  obrlona  danger,  the  deceased 
was  guilty  of  contributory  negligence.  If  It 
was  not  In  fact  an  obvious  danger.  It  was  only 
because  deceased  relied  upon  observance  by 
his  co-employ6s  of  the  rule  forbidding  en- 
trance Into  a  room  where  a  danger  signal  was 
posted.  There  la  nothing  to  Indicate  in  any 
way  that  there  was  any  danger  from  this 
standing  gas  if  It  were  not  ignited  by  going  In- 
to Its  presence  with  a  naked  light;  and,  If 
this  were  provided  against  In  a  way  known  to 
deceased,  the  existence  of  standing  gas  can- 
not, we  think,  l>e  considered  as  making  his 
place  unsafe,  or,  If  unsafe,  only  in  such  a  way 
as  he  assented  to.  In  Hough  t.  Railway  Co., 
100  n.  S.  224,  It  Is  said  that  "If  the  engineer, 
after  discovering  or  recognizing  the  defective 
condition  of  the  cowcatcher  or  pilot,  had  con- 
tinued to  use  the  engine,  without  giving  no- 
tice thereof  to  the  proper  otUcers  of  the  com- 
pany, he  would  undoubtedly  have  been  guilty 
of  such  c(«trtbutory  negligence  as  to  bar  a  re- 
covery, so  far  as  such  defect  was  found  to 
have  l>een  the  efficient  cause  of  the  death." 
It  would  be  strange  If  it  could  be  argueu  that, 
though  an  action  by  the  engineer  could  not 
be  maintained  under  such  circumstances,  yet 
the  fireman,  having  similar  knowledge,  and 
continuing  without  complaint  to  ride  on  the 
engine  used  by  the  engineer,  could  recover. 
In  District  of  Columbia  r.  McElIigott,  117  U. 
S.  621,  6  Sup.  Ct  884,  it  was  held.  In  effect, 
that  If  the  Jury  deemed  It  reckless  careless- 
ness In  a  laborer  to  work  near  a  dangerous 
bonk  for  any  length  of  time,  however  brief, 
then  he  could  not  recover,  though  Injured 
while  waiting  the  fnlflllmeat  of  the  master's 
ptomise  to  send  aaslstance,  so  as  to  guard  him 
against  apprehended  Injury.  There  is  no 
lack  of  recognition  by  ns  of  the  well-establish- 
ed doctrine  that,  where  there  Is  combined  neg- 
ligence of  an  employer  and  fellow  servant, 
the  master  is  liable  for  injury  inflicted  in  the 
course  of  employment;  but  the  cases  we  have 
referred  to  show,  even  if  we  concede  failure 
of  duty  In  th:s  case  on  the  part  of  the  mine 
owner,  that  If  such  failure  is  known  and  ac- 
quiesced In  without  complaint,  and  is  the 
efficient,  proximate  cause  of  Injury,  the  serv- 
ant is  precluded  from  recovery.  All  these 
cases  we  have  cited  are  In  entire  accord  with . 
Railway  Co.  v.  Cummings,  106  U.  S.  700,  1 
Sup.  Ct.  493.  which  states  the  general  princi- 
ple of  liability  of  the  mnster  where  be  con- 
tributes to  the  injury,  as  this  case  speaks  In  no 
way  of  knowledge  of  defects  or  of  failure  of 
duty  of  employer  bad  by  the  injured  servant; 
and,  as  far  as  our  Investigation  has  gone, 
none  of  the  cases  following  this  principle  de- 
ay  the  effect  of  knowledge  by  the  employ^ 
killed  or  Injured. 

If  Flick  and  Eelly  were  fellow  servants  of 
deceased,  and  It  was  by  their  act  or  negligence. 
In  disobedience  of  the  Imperative  command 
given  by  the  danger  signal,  that  deatb  ensued, 


It  Mema  dear  M  wcoTwy  am  be  bad  upon 
the  theory  of  ezplosltn  originating  in  room  S. 
In  this  we  have  assumed  tbat  deceased  mgnei 
to  work  In  the  White  Ash  Mine  with  rooms 
containing  dangerous  gas,  merely  guarded  by 
a  fire  mark  or  danger  signal.  At  least,  then 
was  evidence  altogether  sufficient  for  the  coiort 
to  have  explicitly  instructed  the  jury  on  this 
question,  and  it  wholly  omitted  to  do  so;  bat 
we  win  discuss  the  court's  Instructions  further 
on.  While  there  are  many  decisions  from 
which  it  might  be  strongly  argued  that  the 
standing  gas  In  room  8  could  not  be  considered 
the  proximate  cause  of  the  death  of  the  plain- 
UfTs  intestate,  because  the  act  of  Flick  and 
Kelly  was  an  intervening  act  of  such  character 
as  to  break  the  chain  of  causation,  and  be- 
cause It  was  not  probable  or  reasonably  to  be 
expected,  with  the  safeguards  employed  to  pre- 
vent entrance  into  a  totsm  where  there  was 
standing  gas,  that  an  explosion  and  consequent 
death  would  occur,  yet  upon  the  principle  rig- 
idly stated  in  the  Cummings  Case,  supra,  it 
seems  to  the  writer,  at  least,  that  these  deci- 
sions, among  which  are  those  of  SheSer  v. 
Railway  Co.,  105  U.  S.  249,  and  Railroad  Co. 
V.  Kellogg,  94  U.  S.  469,  and  the  argument 
upon  which  they  proceed,  do  not  apply.  It  is 
preferred,  therefore,  to  place  our  conclusion 
upon  the  ground  that  the  master  in  this  case 
Is  not  shown  to  be  guilty  of  negligence  of 
which  plaintiff's  intestate  can  complain,  as  he 
accepted,  or  at  lea^t  there  l>  evidence  tendhig 
to  show  that  he  accepted,  employment  with 
an  Implied  waiver  as  to  there  being  standing 
gas  In  places  in  said  mine,  provided  they  woe 
guarded  by  a  danger  signal  If  injury  re- 
sulted from  a  fellow  servant's  act  or  negli- 
gence under  such  circumstances,  such  Injury 
must  be  considered  to  have  arisen  from  the 
risk  incident  to  the  employment  That  FUdt 
and  Kelly  were  fellow  servants  of  the  de- 
ceased, they  being  "company  men,"  employed 
in  assisting  In  the  getting  out  of  coal  without 
actually  drilling  holes  or  doing  any  blasting 
with  powder,  as  deceased  was  engaged  In  do- 
ing, we  hold  to  t>e  clear;  and,  without  dis- 
cussing the  question  so  much  gone  over,  we 
agahi  dte  the  Baugh  Case,  supra,  and  also 
that  of  Railroad  Co.  v.  Charless,  102  TT.  8. 
359,  16  Sup.  Ct  848.  We  will  close  the  dis- 
cussion on  this  branch  of  the  case  by  quoting 
from  the  case  of  Berns  v.  Coal  Co.,  27  W.  Va. 
285,  as  follows:  "If,  therefore,  it  appears  that 
the  proprietors  of  the  mine  bad  been  negligent 
in  permitting  fire  damp  to  accumulate  to  their 
mine,  which  would  not  produce  any  Injury 
until  Ignited,  and  If  It  were  Ignited  by  a  fellow 
servant  who  went  Into  the  dangerous  part  oC 
the  mine  with  a  lighted  lamp,  contrary  to  the 
orders  of  the  proprietors  of  the  mine,  and  by 
such  lighted  lamp  the  fire  damp  was  Ignited 
and  exploded,  by  which  the  servants  were  in- 
jured, such  explosion  and  Injury  would  be  dl- 
rectJy  and  Immediately  caused  by  the  act  of 
the  fellow  servant,  and  not  by  the  negligence 
of  the  master,  and  the  master  would  not  be  re- 
sponsible for  such  bijuiy." 
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The  other  fbeatf  advanced  as  to  the  escplo- 
•lon  la  that  it  waa  not  simply  a  gas  exido- 
sion  but  was  a  gas  and  powder  explosion,  orig- 
inating in  one  of  the  rooms  in  the  fourth  left 
entry,  where  work  In  getting  out  coal  was  go- 
ing on,  these  rooms  running  from  12  to  18,  In- 
clusire,  and  that  It  was  caused  by  what  Is 
known  as  a  "gunning  or  windy  shot"  This 
Idnd  of  shot  was  described  as  being  caused  by 
an  Insufficiency  of  powder  to  break  the  coal, 
or  from  Insufficient  or  careless  tamping.  In 
either  event  there  would  Issue  from  the  hole 
drilled  Into  the  coal  a  sheet  of  flame,  extending 
In  some  Instances  a  distance  of  60  or  70  feet 
This  flame,  it  was  testified,  would  ignite  dust 
Impregnating  the  air,  and  cause  explosion 
wb&re  the  gas  only  amounted  to  1^  to  2  per 
cent.,  so  small  as  not  to  explode  In  the  pres- 
ence of  naked  lights  carried  on  the  caps  of  the 
minera  These  gunning  or  windy  shots  are 
shown  to  "occur  occasionally,  but  are  not  a 
regular  occurrence."  This  theory  was  sought 
to  be  maintained  by  the  defense.  In  the  brief 
of  Its  counael  It  is  urged  that  a  windy  at  gun- 
ning shot  is  evidence  of  negligence  by  fellow 
servants,  and  that  if  an  explosion  so  occurred, 
the  defendant  should  be  held  exempt  from  lia- 
bility. In  the  first  place,  it  is  not  at  all  clear- 
ly shown  that  such  a  shot  Is  evidence  of  negli- 
gence; and,  even  If  it  were,  we  do  not  think 
that  under  the  Cummings  Case,  supra,  such 
would  neoessarUy  excuse  the  doTendant  from 
liability.  These  shots  were  not  so  rare  as  to 
be  Improbable,  and  there  was  testimony  pro 
and  con  as  to  the  quality  of  the  air.  If  the 
jury  believed  from  a  preponderance  of  the 
evidence  that  the  air  was  bad,  and  made  ao 
by  parUal  obstruction  of  the  air  course,  and 
that  such  obstruction  was  negligence  of  the 
defendant  which  resulted  In  the  accumulation 
of  gas  of  sufficiently  large  percentage  to  be 
exploded  by  a  gunning  shot  and  they  fur- 
ther believed  that  defendant  should  have  rea- 
sonably anticipated  such  accumulation  from 
tbla  cauae,  the  fact  that  gunning  shots  evi- 
denced contributory  negligence  by  fellow  serv- 
aots  would  not  prevent  the  returning  of  a 
verdict  against  the  defendant  It  appears  In 
evidence  that  the  presence  of  this  gas  is  not 
perc^tlble  to  the  senses,  and  that  it  Is  an  InsUU- 
ons,  and  not  an  obvious  danger.  The  Jury 
might  believe,  under  proper  instructions,  that 
deceased  would  not  be  guilty  of  contributory 
negligence  In  contlnning  at  work  until  an  ex- 
plosion resulted  from  a  gunning  shot  or  that 
the  mere  presence  of  bad  air,  If  there  was  bad 
air,  waa  a  sufficient  warning  to  him  to  retire 
to  safety,  as  It  is  In  testimony  that  frequently 
the  air  would  be  better  and  worse  In  the  mine. 
If,  however,  the  jury  should  believe  that  de- 
fendant caused  to  cb-culate  through  the  mine 
the  atatutory  quantity  of  air,  and  that  an  ex- 
plosion nevertheless  occurred,  whether  from 
a  gunning  shot  or  by  ignition  from  naked 
lights,  because  of  an  accumulation  of  gas  cas- 
ually occurring,  then  defendant  should  not  be 
held  llaUe,  as  to  hold  otherwise  would  be  to 
make  defendant  a  guarantor  of  safety  hi  the 


working  placea,  when,  Instead,  aa  explosion 
from  an  accumulation  of  gas  so  casually  oc- 
curring is  to  be  considered  a  risk  Incident  to 
the  employment  in  wliich  deceased  waa  ea- 
gaged.  We  are  unable  to  say  upon  which 
theory  the  Jury  found  defendant  liable  in  this 
case,  but  the  court  was  in  error  In  not  clearly 
drawing  to  their  attention  the  law  applicable 
to  each  theory. 

These  instructions  were  error  also  la  other 
respects.  Their  general  import  as  to  every- 
thing relating  to  the  duty  of  the  defendant 
was  not  that  reasonable  diligence  and  care 
should  be  exercised  by  defendant  in  an  en- 
deavor to  perform  its  duty,  but  that  the  duty 
must  be  performed,  or  it  be  deemed  guilty  of 
"culpable  negligence."  We  so  understand  In- 
struction 7,  and.  If  It  was  Intended  to  lessen 
its  severity  by  No.  8,  the  language  Is  not  ex- 
plicit enough  to  efT  actuate  that  Intention. 
Thus,  in  No.  7  the  court  Instructs  that  It  was 
Incumbent  on  defendant  to  employ  fit  suitable, 
competent  and  experienced  men  to  operate 
and  manage  the  mine;  while  in  the  Baugh 
Case,  supra,  we  find  the  following  language: 
"If  the  master  has  taken  all  reasonable  pre- 
cautions to  inquire  into  the  competency  of  one 
proposing  to  enter  his  service,  and,  as  a  result 
of  such  reasonable  inquiry,  is  satisfied  that  the 
employd  is  fit  and  competent  can  it  be  said 
that  the  master  has  neglected  anything,  that 
he  has  omitted  any  personal  duty;  and  this 
notwithstanding  that  after  the  servant  has 
been  employed.  It  shall  be  disclosed  that  he 
was  Incompetent  and  unfit?  No  human  In- 
quh7,  no  possible  precaution,  la  sufficient  to 
absolutely  determine  whether  a  party  under 
certain  exigencies  will  or  will  not  do  a  negli- 
gent act  •  *  •  Therefore,  that  a  servant 
proves  to  be  unfit  and  incompetent  or  that 
in  any  given  exigency  he  Is  guilty  of  a  negli- 
gent act  resulting  in  injury  to  a  fellow  serv- 
ant does  not  in  itself  prove  any  omission  of 
care  on  the  part  of  the  master  in  Us  employ- 
ment" The  portion  of  the  instructions  of 
the  learned  judge  that  it  was  Incumbent  on 
defendant  to  employ  and  use  props',  neces- 
sary, and  suitable  machinery  and  appliances 
for  forcing  a  sufficient  and  necessary  quantity 
of  pure  air  into  the  said  White  Ash  Mine,  etc.. 
should  not  have  been  given,  aa  no  attack 
whatever  was  made  upon  the  system  or  plan 
of  ventilation,  and  this  was  calculated  to  mis- 
lead the  jury,  and  draw  their  minds  away  from 
the  questions  at  issue.  The  instruction  that 
It  was  "Incumbent  on  the  defendant  to  keep 
open  all  air  courses,  slopes,  crosscuts,  entries, 
and  crossentries  In  said  mine  for  the  proper, 
necessary,  free,  and  unmolested  circulation 
of  the  ale  In  said  mine  while  the  men  were 
working  therein,  and  to  provide  an  adequate 
amount  of  pure  air  for  the  safe  and  proper 
ventilation  of  said  mine,  for  the  protection, 
safety,  comfort  and  convenience  of  the  men 
so  working  In  said  mine,  at  the  time  and  im- 
mediately prior  to  the  time  of  the  alleged  ex- 
plosion, and  at  the  time  of  the  death  of  plain- 
tiff's intestate,"  la  also  objected  to.    This  la 
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faulty,  tn  that  It  strongly  Implies  that  the 
defendant  guaranUed  all  these  thtnea.  It  ia 
conceded  that  It  la  the  positive  duty  of  the 
master  to  make  the  place  of  work  reasonably 
safe,  but,  again  quoting  from  the  Baugh  Case, 
we  find  that  this  "positive  duty  does  not  go  to 
the  extent  of  a  guaranty  of  safety,  but  it  does 
require  that  reasonable  precautions  be  taken 
to  secure  safety."  The  Including  also  of  all 
the  things  mentioned  In  the  Instructions,  such 
as  keeping  open  all  air  courses,  slopes,  cross- 
cuts, entries,  and  crossentiies,"  and  providing 
for  "comfort"  and  "convenience,"  etc.,  has  the 
effect  of  carrying  Into  the  case  questions  tend- 
ing to  confuse  the  Jury,  and  to  make  them 
hunt  about  for  faults  committed  by  the  de- 
fendant, having  no  bearing  upon  or  connection 
with  the  questions  involved  at  the  trial.  All 
this  may  have  been  done  upon  the  theory  that 
the  act  of  congress,  embodied  in  the  instruc- 
tions, required  such  strict  performance  by  the 
defendant  as  to  make  nonperformance  not 
merely  evidence  of  negligence,  but  negligence 
per  ae.  In  the  first  place,  if  It  might  even  be 
held  that  this  showed  negligence  per  se,  there 
waa  no  evidence  going  to  show  that  any  slope, 
crosscut,  entry,  or  crossentry  was  not  open, 
or  that  the  comfort  or  convenience  of  any 
miner  was  impaired,  but  there  was  evidence  to 
show  one  air  course  partially  obstructed.  To 
the  Ignition  theory  in  room  8  this  part  of  the 
InatrnctlonB  could  have  no  reference,  under 
the  view  we  have  taken  of  this  case. 

The  act  of  congress  passed  March  8,  1891, 
provides  that  managers  or  owners  of  coal 
mines  shall  provide  adequate  ventilation  of 
not  less  than  so  many  cubic  feet  of  air  per 
minute  for  so  many  men,  and,  by  proper  ap- 
pliances, force  same  through  the  mine  to  the 
face  of  each  working  place,  so  as  to  dilute  and 
render  harmless  noxious  and  poisonous  gases, 
and  to  keep  all  working  places  clear  of  stand- 
ing gas.  It  has  been  laid  down  In  a  recent 
work  of  high  authority  that  a  breach  of  statu- 
tory duty  is  negligence  per  se.  3  Elliott,  Ev. 
t  1155.  Such,  however,  does  not  seem  to  be 
the  view  of  the  United  States  supreme  court. 
That  court,  speaking  by  Mr.  Justice  Lamar, 
In  the  case  of  Railway  Co.  v.  Ives,  144  U.  S. 
406,  12  Sap.  Ct  679,  where  the  question  re- 
lated to  the  violation  of  an  ordinance  prohib- 
iting the  runnhig  of  trains  at  greater  than  a 
named  speed,  after  noticing  the  conflict  In 
authority  on  such  questions,  says:  "Perhaps 
the  better  or  more  generally  accepted  rule  Is 
that  such  an  act  on  the  part  of  the  railroad 
company  Is  always  to  be  considered  by  the 
jury  as  a  circumstance  from  which  negligence 
may  be  inferred  in  determining  whether  the 
company  was  or  was  not  guilty  of  negli- 
gence." Breaches  of  statute  or  ordinance 
were  similarly  treated  In  the  cases  of  Bandall 
V.  Railroad  Co.,  109  U.  S.  485,  3  Sup.  Ct.  322; 
Hayes  v.  Railroad  Co.,  Ill  U.  S.  228,  4  Sup. 
Ct.  369,  and  Railway  Co.  v.  McDonald,  152  U. 
S.  282,  14  Sup.  Ct  619.  Where  the  means  to 
be  adopted  for  securing  requisite  tentllatlon 
werd  not  itrescribed,  bat  congress  contented 


Itself  with  general  dfrecttons,  ft  ■taould  he 
held  that  reasonable  effort  is  to  be  exerted  to 
attain  and  maintain  this  result  If  this  re- 
sult were  neither  attained  nor  maintained,  it 
would  then  be  the  Jury's  ivovince  to  say 
whether,  under  all  the  circmnstances,  this 
failure  was  or  not  doe  to  negligence  by  the 
defi-udant 

Instruction  9  should  not  liave  been  given,  as 
it  is  not  considered  that  such  an  instruction 
had  any  possible  application  to  this  case,  ex- 
cept as  to  violation  by  Flick  and  Kelly  of  the 
rule  against  entering  places  marked  with  dan- 
ger signals,  and  we  have  already  Indicated 
what  the  court  should  have  done  in  tliat  re- 
gard. All  the  Instructions  must  be  clianged 
from  7  down  to  14,  inclusive,  on  the  lines  we 
Iiave  Indicated,  and  It  Is  unnecessary  to  fur- 
ther specially  advert  to  them. 

It  la  our  view  tliat  upon  the  record  as  it 
comes  I>efore  us,  the  court  should  Iiave,  dear- 
ly and  in  a  distinguishing  way,  aubmltted  to 
\he  JU17  the  theories  of  explosion  originating 
In  room  8,  and  of  its  originating  elsewhere  in 
the  fourth  left  entry  of  the  mine.  Ttie  in- 
structions should  have  told  the  Jury,  in  ^ect 
as  to  the  explosion  originating  in  room  8,  that 
if  they  believed  it  there  originated,  and  that 
deceased  consented  to  work  in  said  mine  with 
places  dangerous,  because  of  standing  gaa, 
guarded  by  danger  signals,  and  knew,  or  had 
good  reasons  to  know,  that  the  business  of 
the  mine  was  conducted  in  this  way,  and 
should  further  believe  that  the  standing  gaa 
was  exploded  In  such  room  by  the  miners 
Flick  and  Kelly,  or  either  of  ihem,  then  such 
explosion  was  by  act  or  negligence  of  the 
fellow  servants  of  the  deceased;  and,  for 
plaintiff  to  recover,  it  must  be  shown  to  the 
Jury  by  a  preponderance  of  the  evidence  that 
the  said  room  was  not  danger  marked  by 
defendant  at  the  time  Flick  and  Kelly  en- 
tered the  same  with  naked  lights.  The  court 
should  have  submitted  the  other  theory,  up- 
on the  proposition  of  defendant's  negligently 
or  not  permitting  gas  to  be  generated  and  re- 
main In  and  around  the  working  places  in  the 
mine,  upon  the  lines  we  have  laid  down.  Tile 
court  should  further  have  instructed  the  Jury 
that  if  it  were  not  shown  by  a  preponderance 
of  the  evidence  where  or  In  what  way  the  ex- 
plosion originated,  one  of  the  ways  exempt- 
ing from  liability,  and  the  other  not,  a  ver- 
dict should  be  returned  for  defendant  We  do 
not  intend  by  this  opinion  to  prescribe  any 
form  of  instructions,  but  rather  to  indicate  the 
general  line  upon  which  they  should  proceed. 

Only  one  other  question  is  it  deemed  neces- 
sary for  this  opinion  to  refer  to,  and  that  is 
upon  the  measure  of  damages.  Tbe  personal 
representative  of  tne  deceased  is  merely  the 
nominal  or  statutory  plaintiff  In  this  action. 
Thus,  it  appears  that  she  will  be  a  distribu- 
tee, along  with  her  five  children,  of  whatever 
may  be  finally  recovered  In  this  action,  while, 
as  to  the  two  cases  consolidated  with  this  up- 
on the  trial,  she  has  no  pecuniary  Interest  tn 
the  result;  yet;  as  administratrix  of  her  hua- 
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iMod  and  each  of  her  two  sons,  all  killed  at 
the  same  time  in  said  fourth  left  entry,  she 
Is  the  plaintiff  In  each  case.  It  Is  plain  that 
the  court  should  not  have  Instructed  that  a 
nominal  plaintiff  could  recover  for  loss  of 
comforts  and  protection.  It  may  be  that 
this  language  is  merely  inaccurate,  and  does 
no  harm  If  the  rule  of  damages  Is  otherwise 
correctly  stated.  The  rule  in  statutory  actions 
for  injuries  causing  death  Is,  as  shown  by 
abundance  of  authority,  that  the  damages  re- 
coverable is  compensation  for  the  pecuniary 
loss  to  the  parties  entitled  to  recovery.  Rail- 
road Co.  T.  Morris,  26  111.  400;  Conant  t. 
Griffin,  48  m.  412;  RaUroad  Co.  v.  Butler,  57 
Pa.  St  338;  Telfer  v.  Railroad  Co.,  30  N.  J. 
Law,  199;  Brady  v.  Chicago,  4  Blss.  451, 
Fed.  Cas.  No.  1,796;  Railroad  Co.  v.  Paulk, 
24  Ga.  366;  Moffatt  v.  Tenney  (Colo.  Sup.)  30 
Pac.  348.  It  cannot  be  readily  seen  how,  ar- 
guing from  the  relations  and  obligations  of 
one  human  being  towards  another,  the  life  of 
any  one  can  be  of  pecuniary  value  to  another, 
except  It  be  the  life  of  a  husband  and  father 
to  his  wife  and  children,  to  whom  he  owes 
support  and  education.  It  must  be  consid- 
ered, however,  that  as  our  statute  gives  a 
right  of  recovery  to  any  one  who  Is  of  kin.  In 
the  same  way  that  It  gives  It  to  the  wife  and 
children  of  deceased,  merely  prescribing  who 
are  prior  distributees  of  what  Is  recovered, 
the  rule  for  estimating  the  loss  in  each  case 
shoold  be  the  same.  Such  a  rule  must  be 
that,  from  the  proof  as  to  age,  earning  capac- 
ity, health,  habits,  and  probable  duration  of 
Ufe,  the  Jury  shall  say  what  is  the  present 
worth  of  the  life  of  deceased,  with  nothing  to 
be  added  by  way  of  solatlimi  to  the  parties 
or  party  entitled  as  distributees  to  the  pro- 
ceeds of  recovery,  and  nothing  for  suffering 
or  anguish  of  mind  or  body  by  the  deceased. 
It  Is  resolved  into  a  cold  question  of  dollars, 
with  sentiment  in  no  way  to  be  taken  into  ac- 
count. Neither  does  the  question  of  mitigat- 
ing or  aggravating  circumstances  have  any 
weight  so  far  as  the  damages  denominated  by 
onr  statute  "compensatory"  are  concerned. 
If  there  should  be  a  recovery,  full  compen- 
sation should  be  awarded,  mitigating  or  ag- 
gravating circumstances  having  effect  only  on 
the  question  of  allowing  or  not  allowing  ex- 
emplary damages  in  addition  to  full  compen- 
sation. 

Cor  statute  appears  to  mean  that  if  there  are 
"aggravating  circumstances  attending  the 
wrongful  act,  neglect  or  default"  for  whlct 
the  defendant  Is  responsible,  then  exemplary 
damages  should  be  added  to  those  which  are 
merely  compensatory.  In  the  case  of  Railway 
Co.  V.  Prentice,  147  U.  8.  101,  13  Sup.  Ct.  261, 
Mr.  Justice  Gray  goes  Into  a  very  elaborate 
dltiCUBslon  of  exemplary  damages  as  relating 
to  the  liability  of  a  corporation  therefor,  and 
from  It  we  will  deduce  our  conclusions,  that 
being  a  court  whose  decisions  should  be  held 
controlling  with  this  court  The  portion  of 
that  decision  most  applicabl(>  to  this  case  is 
the  affirmance  of  the  case  of  Railway  Co.  v. 


Arms,  91  TJ.  &  496,  la  Which  an  Instmetion 
that  if  the  Jury  "find  that  the  accident  was 
caused  by  gross  negligence  of  the  defendant's 
servants  controlling  the  train,  you  may  give 
to  the  plaintiff  punitive  or  exemplary  dam- 
ages," was  held  error.  The  court  said  that, 
whether  that  was  called  "gross"  or  "ordi- 
nary" negligence,  the  Jury  could  not  give  dam- 
ages beyond  the  limit  of  compensation.  "To 
give  exemplary  damages  there  must  have  been 
some  willful  misconduct  or  that  entire  want 
of  care  which  would  raise  the  presumption  of 
a  conscious  indifference  of  consequences." 
The  words  of  our  statute  do  not  we  think, 
change  the  rule  thus  announced,  but  circum- 
stances of  aggravation  to  bind  the  principal 
for  the  act  of  the  agent  must  be  as  above 
stated,  or  where  the  prlncli>al  participated  in 
a  bad  Intent.  The  decision  in  Railway  Co.  v. 
Harris,  122  U.  S.  610,  7  Sap.  Ot  1286,  was 
approved  in  holding  the  corporation  liable  for 
exemplary  damages;  but  this  was  because  the 
corporation,  by  its  governing  officers,  partici- 
pated In  and  directed  all  that  was  doue,  the 
thing  done  being  in  pursuance  of  an  unlawful 
purpose  to  forcibly  take  possession  of  the  rail- 
way occupied  by  another  company.  Tben 
bad  intent  by  the  corporation  was  proven. 
There  Is  nothing  in  this  record  that  tends  in 
the  least  to  show  bad  bitent  on  the  part  of 
the  defendant  nor  is  there  anything  to  show 
that  a  servant  knowingly  unht  was  employed 
or  retained,  whose  unfitness  would  or  did  ex- 
pose its  employ^  to  danger,  or  anything  from 
which  an  argument  might  have  been  advanced 
that  defendant  was  so  careless  of  the  lives  of 
its  employes  that  a  presumption  of  conscious 
Indifference  as  to  consequences  arose,  unless 
the  obstruction  of  the  fourth  left  air  course 
may  be  thought  to  show  it.  The  defendant  is 
shown  to  have  resorted,  as  usual,  to  its  in- 
spections, and  the  air  In  the  mine  was  never 
bad  enough  to  be  a  warning  to  the  employte 
to  desist  from  working,  even  if  we  disregard 
all  testimony  that  It  was  not  bod  at  all.  We 
Bcai'cely  think  there  was  sufficient  basis  for 
any  instruction  as  to  exemplary  damages,  but 
if  there  should  be  produced  sufficient  evidence 
on  a  retrial,  the  court  should  inform  the  Jury 
that  exemplary  damages  may  be  added  to 
compensatory  damages  If  It  is  shown  by  a 
preponderance  of  evidence  that  the  defendant 
exhibited  such  entire  want  of  care  as  showed 
a  conscious  indifference  to  consequences. 
Mere  neglect  of  a  fellow  servant  however 
gross,  would  not  authorize  exemplary  dam- 
ages, unless  defendant  knowing  his  anflt- 
ness,  employed  or  retained  him,  or  In  some 
way  ratified  his  set.  If  there  is  evidence  on 
a  retrial  on  this  subject  an  instruction  as  to 
exemplary  damages  should  be  given.  At  all 
events,  the  Jury  should  be  expUdtly  Informed 
of  the  nature  of  exemplary  damages,  and 
their  attention  confined  to  a  consideration  of 
what  in  the  evidence,  in  the  way  of  aggra- 
vating circumstances,  may  warrant  their  be- 
ing given.  Wherefore  it  is  considered  that 
the  refusal  of  the  lower  court  to  award  a  new 
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trial  was  error,  and  a  new  trial  should  be 
granted;  tliis  case  to  be  remanded,  with  di- 
rections to  tlie  lower  court  to  grant  the  same. 

SMITH,  C.  J.,  and  HAMILTON  and  BANTZ, 
JJ.,  concur. 


(«  Kan.App.  42S) 

MORRIS  et  *1.  T.  LEMMON  et  aL 

(Court  of  Appeals  of  Kansas.  Southern  Depart- 
meut,  E.  D.    July  31,  1897.) 

EliECTMEST— Parties. 
Where  one  of  the  defendantH  in  an  action  of 
ejectment  under  a  tax  deed  had  held  actual  pos- 
session of  the  real  property  for  more  than  fire 
years  preceding  the  dute  of  the  trial,  under  a 
deed  which  conveyed  the  property  to  him  as  trus- 
tee for  the  other  four  defendants,  who  were  his 
children,  only  one  of  them  tteins  a  minor  at  the 
commencement  of  the  action,   and   which   deed 

fave  the  trustee  jiower  to  dispotie  of  the  premises 
uring  the  minority  of  the  children,  and  where 
the  defendants  raise<l  no  question  as  to  the  fact 
and  rightfulness  of  the  possession  of  the  trustee, 
hM,  wat  he  was  a  necessary  party  defendant, 
and  that  failure  to  serve  summons  on  him  with- 
in the  time  fixed  by  law  for  commencing  on  ac- 
tion for  possession  under  a  tax  deed  defeated 
plaintiff's  right  as  to  both  possession  and  lien. 
(Syllabus  by  the  Court.) 

£3rror  from  district  court,  Chautauqua  coun- 
ty; M.  G.  Troup,  Judge. 

Action  by  W.  F.  Lemmon  and  C.  M.  Shartel 
against  Josephus  Morris  and  others.  Judg- 
ment for  piaintltra.  Defendants  bring  error. 
Reversed. 

GiUett  &  Sadler  and  H.  E.  Sadler,  for  plain- 
tiffs in  error.  Peckham  &  Peckham,  John 
W.  Shartel,  and  Lemmon  &  Sbartel,  for  de- 
fendants in  error. 

MILTON,  J.  This  was  an  action  of  eject- 
ment, begun  against  the  plaintiffs  in  error, 
as  defendants  below,  by  the  defendants  in 
error,  who  claimed  the  premises  In  contro- 
versy under  a  tax  deed.  The  cause  was  tried 
by  the  court,  who  made  findings  of  fact  and 
conclusiiHis  of  law.  It  is  brought  here  on  a 
transcript  of  the  record.  The  defense  relied 
upon  the  two-years  statute  of  limitation,  in 
snl^vision  3  of  section  IG  of  the  Code.  The 
court  found  that  tbe  tax  deed  was  valid  on 
Its  face,  but  invalid  for  irregularities  other- 
wise appearing,  and  awarded  plaintiffs  Judg- 
ment for  $186.25,  and  a  lien  on  the  premises 
for  the  said  amount  for  taxes  paid  and  inter- 
est The  tax  deed  was  recorded  on  Septem- 
ber 17,  1889.  The  petition  was  filed  Septem- 
ber 7,  1891,  together  with  praecipe  for  a  sum- 
mons for  the  defendants,  who  all  resided  in 
tbe  state  of  Kansas.  A  summons  was  Issued 
and  served  on  tbe  defendant  Joeephus  Mor- 
ris, the  party  In  possession  of  the  premises, 
on  September  11,  1891;  but  this  summons  and 
service  was  afterwards,  and  on  November  11, 
1891,  set  aside,  upon  the  ground  tliat  no  seal 
of  tbe  court  was  attached  to  the  summons. 
On  November  13,  1891,  said  defendant  volun- 
tarily appeared  and  answered,  and  the  other 


defendants,  who  had  never  been  served  with 
process,  appeared  on  November  9,  1891.  The 
possession  of  Josephus  Morris  purported  to  be 
that  of  a  trustee  for  his  four  minor  children, 
who  were  joined  as  defendants,  imder  a  deed 
dated  March  26,  1893,  the  children  then  being 
minora.  Be  had  remained  in  such  posses- 
sion in  such  capacity  for  several  years  prior 
to  the  commencement  of  tbe  action.  He  had 
held  the  title  under  a  patent  from  the  United 
States,  and  had  conveyed  the  land  to  one  J. 
L.  Cox,  who  reconveyed  to  him  as  trustee. 
The  deed  from  Cox  gave  Morris  power  to  sell 
the  proi>erty  for  the  benefit  of  the  children 
at  any  time  during  their  minority.  No  ques- 
tion was  raised  by  any  of  the  other  defend- 
ants as  to  the  facts  of  the  rightfulness  of  the 
possession  by  Josephus  Morris  of  tbe  prem- 
ises, except  by  the  pleadings  generally  that 
they  were  the  equitable  owners  of  the  pn^ 
erty,  and  were  in  the  actual  possession  there- 
of. The  ninth  finding  of  fact  is  as  follows: 
"The  defendant  Josephus  Morris  has  resided 
continuously  on  the  premises  in  controversy, 
occupying  the  same  as  a  farm,  and  cultivating 
it  in  tbe  usual  course  of  husbandry,  since 
prior  to  the  date  of  his  patent  aforesaid,  and 
cUiiming  a  right  thereto  either  as  owner  or 
trustee  for  his  co-defendants.  After  Sept«n- 
ber  16,  1889,  and  prior  to  November  14,  1891. 
the  defendant  Josephus  Morris  was  tempo- 
rarily absent  from  the  state  of  Kansas  for 
thirty-one  days  altogether;  and  the  defend- 
ant Emma  Morris  was  absent  from  tbe  state 
of  Kansas  from  June  19,  1891,  to  December 
19,  1891;  and  the  defendant  Francis  Morris 
was  so  absent  from  the  state  of  Kansas  dar- 
ing the  months  of  April,  May,  and  June  of 
1891,  and  also  from  July,  1891,  to  Septem- 
ber 19,  1891.  The  defendant  Emma  Morris 
is  twenty-five  years  old,  and  the  defendant 
Francis  Morris  is  now  a  minor,  about  19 
years  old."  Under  the  terms  of  the  deed 
creating  the  trust,  Josephus  Morris  liad  no 
power  to  dispose  of  the  real  property  except 
during  the  minority  of  the  children,  three  of 
whom  had  attained  their  majority  before  this 
action  was  brought.  It  appears,  therefore, 
that  he  was  still  trustee  as  to  the  interest  of 
the  minor  child.  As  to  the  others  he  was  a 
tenant  by  sufferance,  and  each  of  tbe  latter 
was  the  legal  and  equitable  owner  of  an  un- 
divided one-fourth  of  the  land. 

Counsel  for  defendant  in  error  urge  that  the 
poBsesaion  of  Josephus  Morris  for  a  longer 
period  than  two  years  after  the  recording  of 
the  tax  deed  would  not  bar  their  right  of 
action,  and  that  such  right  of  action  would 
not  be  barred  as  to  any  one  of  the  other  de- 
fendants, unless  such  defendant  had  been 
present  within  the  state  of  Kansas  for  two 
years  after  the  recording  of  the  tax  deed, 
and  that  the  judgment  of  the  trial  court 
must,  in  any  event,  be  upheld  as  against 
Emma  Morris  and  Francis  Morris.  He  cites 
the  case  of  Railway  Co.  r.  Cook,  43  Kan.  83. 
22  Pao.  988,  as  sustaining  this  claim.  We 
cannot  agree  with  this  position.    Under  subdi- 


Digitized  by 


Google 


Kaa.) 


NATIONAL  BANK  OP  PAOLA  ▼.  BANTA. 


Oft 


vialoii  3  of  sectton  IS  at  the  Code,  the  holder 
of  the  tax  title  could  bring  his  action  for  the 
i-ecoTery  of  the  real  property  within  two  years 
after  the  recording  of  his  tax  deed,  and  not 
thereafter,  unless  It  should  appear  that  the 
defendant  in  possession  was  absent  from  the 
state  during  the  two  years.  In  which  event 
the  time  of  such  absence  would  be  added  to 
the  two  years  given  by  section  16.  In  the 
case  of  Mitchell  v.  Lines,  36  Kan.  382,  13  Pac. 
594,  It  appears  that  the  trial  court  had  found 
the  amount  of  taxes  due  to  the  plalntifC  In 
that  action,  and  declared  the  same  a  Men 
on  the  land,  the  deed  being  held  Invalid.  The 
court,  in  its  opinion,  says:  "The  defendant, 
in  his  cross  petition,  raises  but  one  question, 
and  that  is:  Did  the  court  err  in  finding  the 
amount  of  taxes  due  to  the  plaintiff  on  tiis 
tax  deed,  and  In  declaring  tlie  same  a  lien 
upon  the  land?  We  think  thin  was  error. 
The  plaintiff,  to  recover  the  posaesalon  when 
the  actual  possession  was  in  another,  must 
within  two  years  after  putting  a  deed  upon 
record,  or  within  two  years  after  the  posses- 
sion is  held  advei'se  to  him,  bring  his  action; 
and,  if  he  neglects  so  to  bring  his  action,  his 
right  to  recover  is  barred;  and  section  142, 
c.  107,  Comp.  Laws  1879,  cannot  help  him. 
That  section  is  to  help  a  person  who  is  de- 
feated in  an  action  by  reason  of  a  defective 
deed,  or  proceedings  up  to  the  deed,  and  was 
not  made  to  help  those  who  refuse  or  neglect 
to  commence  their  action  for  the  recovery  of 
the  possession  of  the  premises  until  the  stat- 
utes liad  run  against  them.  The  court,  in 
rendering  Judgment,  seems  to  have  acted  up- 
on the  theory  that,  because  the  plaintiff's  title 
is  bad,  he  is  entitled  to  recover  his  taxes;  yet 
finding  that  defendant  is  in  actual  possession, 
claiming  title,  for  more  than  two  years  prior 
to  the  bringing  of  this  action.  This  finding 
alone  is  sufficient  to  defeat  plaintiff's  title 
and  right  of  possession,  and,  with  it,  defeat 
his  taxes.  Following  Corbin  v.  Bronson,  28 
Kan.  532."  To  the  same  effect  is  the  decision 
in  the  case  of  Smith  v.  Jones,  37  Kau.  2i>4, 
15  Pac.  186.  There  the  plaintiff  sued  In  eject- 
ment under  his  tax  deed,  and  the  cotut,  bo.  de- 
ciding tliat  he  was  not  entitled  to  recover 
possession  or  to  have  a  lien  for  taxes  paid, 
used  the  following  language:  "We  tUnk  the 
two-years  statute  provided  in  the  Code  bars 
a  recovery  by  the  plaintiff.  His  action  was 
not  begun  until  about  four  years  after  the 
tax  deed  was  executed  and  recorded.  During 
this  time,  and  earUer,  the  defendant  was  In 
the  actual  possession  of  the  land.  The  de- 
fendant was  not  there  as  a  trespasser,  but 
was  In  actual  possession,  under  a  claim  of 
ownership  in  tlie  land.  We  need  not  inqub-e 
whether  his  claim  of  title  was  strong  or  weak, 
because  'possession  with  claim  of  ownership 
is  not  only  evidence  of  title,  but  it  is  of  itself 
title  in  a  low  degree,'  and  one  which  may  in 
time  ripen  into  a  perfect  title.  HoUenltack  v. 
Ess,  31  Kan.  87,  1  Pac.  273.  The  defendant 
was  therefore  In  a  position  to  contest  the 
plaintiff's    right    to    recover.     The  plaintiff 


mast  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  that  as- 
serted by  Jones.  To  maintain  his  action,  he 
must  establish  not  only  his  paramount  title 
to  the  land,  but  also  that  he  has  brought  his 
action  within  the  time  allowed  by  the  law. 
By  virtue  of  the  defendant's  possession  and 
claim,  the  plaintlfTs  cause  of  action,  if  he 
had  one,  was  maintainable  immediately  on 
the  recording  of  his  tax  deed.  He  was  a  tax- 
title  holder,  out  of  possession,  seeking  to  re- 
cover upon  the  strength  of  a  tax  title.  The 
limitation  Insisted  on  is  applicable  to  all 
such  persons,  and  an  action  cannot  be  main- 
tained for  the  recovery  of  the  land,  tmless  it 
is  brought  withm  two  years  after  the  record- 
ing of  the  tax  deed  under  which  he  claims. 
Thornburgh  v.  Cole,  27  Kan.  490;  Myers  v. 
Coonradt,  28  Kan.  215." 

From  these  cases  it  would  appear  that  the 
plaintiffs  below  delayed  too  long  in  bringing 
the  defendant  Josephus  Morris,  who  was  a 
necessary  party,  and  who  was  in  possession 
of  the  land,  into  cotut  as  a  party  to  their  action. 
In  our  opinion,  this  view  does  not  conflict 
with  the  doctrine  of  the  case  of  Railway  Co. 
V.  Cook.  There  being  no  contest  among  the 
defendants  below  respecting  the  right  of  pos- 
session of  Josephus  Morris,  we  think  the  de- 
fendants in  error  are  not  entitled  to  raise  any 
question  as  to  the  matter.  We  conclude  that, 
under  the  facts  as  presented  to  us,  the  defend- 
ants in  error  were  not  entitled  to  the  Judg- 
ment awarded  them,  allowing  a  lien  for  taxes 
paid.  The  case  will  therefore  be  reversed, 
with  instructions  to  the  district  court  to  grant 
a  new  trial.     All  the  Judges  concmring. 


(t  Kan.App.  022) 
NATIONAL  BANK  OF  PAOLA  r.  BANTA 

et  al. 
(Court  of  Appc-sis  of  Kansns.  Southern  Depart- 
ment, E.  D.     July  81,  1897.) 

Phaudblent  Conveyances— Sale  in  Patmestof 

Debt— KsowLBDOB  of  Puhcrasbr — 

Review  ox  Appeal. 

1.  'The  instructions  examined  *rW  to  be  correct 
in  point  of  law,  and  confomiiug  to  the  facts  at 
issrie,  nnd.  considered  as  an  entirety,  fully  pre- 
sented to  the  jury  the  law  applirable  to  the  is- 
sues and  tacts  presented  by  the  evidence  in  the 
case. 

2.  Where  a  qnestion  of  fact,  upon  proper  lii- 
stmrtions,  is  fairly  submitted  to  a  jury,  and  there 
is  evidence  tendinK  to  support  all  the  necegtiar.v 
elements  of  the  veroict,  and  it  beinK  approved  by 
the  trial  court,  it  will  not  be  disturljed  by  this 
court. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Miami  county; 
Jolin  T.  Burrls,  Judge. 

Action  by  the  National  Bank  of  Paola  against 
D.  O.  Banta  and  E.  L.  Moore.  Judgment  for 
defendants,  and  plaintiff  brings  error.  Af- 
firmed. 

W.  H.  Browne,  for  plaintiff  in  error.  John 
C.  Sheridan,  for  defendant  in  error  B.  L.  Moore. 

St'HOONOVER,  J.  On  the  27th  day  of  Au- 
gust, 1892,  the  National  Bank  of  Paolo,  i»laln- 
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tiff  In  error,  commenced  an  action  In  the  dis- 
trict court  of  Miami  county  against  the  de- 
fendant In  error  D.  O.  Banta,  on  five  promis- 
sory notes,  amounting  In  the  aggregate  to  the 
sum  of  $3,168.48,  and  on  the  same  day  caused 
to  be  attached  1,400  bushels  of  wheat,  125 
acres  of  growing  com,  and  certain  real  estate. 
On  the  19th  day  of  September,  1892,  E.  L. 
Moore,  by  consent  of  the  plaintiff  and  leave  of 
the  court,  filed  his  answer  and  Interplea,  In 
which  he  claimed  to  be  the  owner  of  all  the 
personal  property  attached,  and  also  claimed 
to  be  the  owner  of  a  certain  mortgage  upon 
the  real  estate  attached,  and  prayed  ]udg:ment 
for  the  restitution  of  said  property,  and  for 
$500  damages  for  the  alleged  wrongful  seizure 
of  the  same.  Plaintiff  replies  by  a  general 
denial.  The  issue  between  the-plalntiff  and  the 
defendant  Banta  was  submitted  to  the  court 
without  a  Jury.  The  issues  Joined  upon  the 
Interplea  of  E.  L.  Moore,  defendant,  so  far  as 
the  same  related  to  the  wheat  and  com  attach- 
ed, were  tried  by  a  Jury.  The  Jury  foimd  that, 
at  the  date  of  the  levy  of  the  attachment,  the 
defendant  E.  L.  Moore  was  the  owner  of  the 
wheat  and  com  In  controversy.  The  plaintiff 
filed  its  motion  for  a  new  trial,  which  was 
overrnled,  and  the  court  rendered  Judgment 
In  favor  of  defendant  E.  L.  Moore,  for  his 
costs,  and  restitution  of  the  com  and  wheat  at- 
tached. The  plaintiff  brings  the  case  here  for 
review,  contending  that  the  agreements  be- 
tween defendant  Banta  and  defendant  Moore 
are  fraudulent  and  void,  and  the  verdict  of  the 
Jury  Is  against  the  law  and  the  evidence. 
'J^e  record  contains  the  following  agreement: 
"(Copy.)  Paola,  Kansas,  August  23,  1892. 
In  consideration  of  certain  personal  property 
this  day  sold  and  delivered  to  me  by  D.  O. 
Banta,  which  property  is  fully  described  in  his 
bill  of  sale  of  same  to  me  of  even  date  here- 
with, I  hereby  agree  to  pay  the  following  de- 
scribed notes  and  debts  of  the  said  D.  O.  Ban- 
ta, upon  and  for  part  of  which  I  am  surety: 
One  note  to  F.  M.  Wllgus,  for  $220.00  and  in- 
terest; two  notes  to  T.  H.  McWllliams, 
amounting,  with  Interest,  to  about  $322.00; 
one  note  to  Frank  Casida,  for  $167.00  and  in- 
terest; one  note  to  L.  G.  Gllmore,  for  $366.00 
(about),  including  interest;  one  note  at  the 
Miami  County  National  Bank,  for  $150.00  and 
interest;  an  account  to  G.  W.  Homrlghausen, 
for  $165.00;  an  account  to  Wm.  Bowen  for 
threshing,  for  $70.00.  It  Is  further  agreed  that 
I  have  received  and  shall  pay  for  said  proper- 
ty,—all  wheat  at  55  cents  per  bushel;  all  of 
said  com  at  35  cents  per  bushel;  all  of  said 
hay  at  $6.00  per  ton;  the  team,  wagon,  and 
harness  at  $175.00;  the  mule  colt  at  $30,— up- 
on which  property  I  have  already  paid,  by  sat- 
isfaction and  surrender  of  three  notes  I  held 
against  said  Banta,  the  sum  of  $974.50.  And 
it  is  agreed  said  Banta  and  his  wife  shall  se- 
cure me  by  mortgage  on  land  for  any  and  all 
deficiency  ot  the  balance  of  the  price  of  said 
property  to  pay  said  above-mentioned  notes 
and  debts  of  said  Banta,  and  that,  in  case  said 
notes  and  debts  exceed  the  balance  of  said 


price  of  said  property,  I  shall  not  be  liable 
for  the  same  In  any  event,  unless  I  shall 
realize  enough  net,  from  said  proposed  mort- 
gages, to  pay  such  excess  of  Indebtedness,  or 
for  more  than  such  portion  thereof  as  I  shall 
realize.     E.  L.  Moore. 

"The  foregoing  is  correct  In  every  respect 
D.  O.  Banta." 

On  the  same  day  there  was  executed  a  bill 
of  sale  from  Banta  to  Moore,  regular  in  form, 
and  conveying  the  wheat  and  com  in  con- 
troversy. On  the  following  day,  Banta  and 
wife  executed  to  E.  L.  Moore  a  mortgage 
covering  certain  real  estate  In  Miami  county, 
containing  the  following:  "Provided,  always, 
and  these  presents  are  upon  the  express  ccm- 
dition,  that  whereas,  said  E.  L.  Moore  has 
by  said  agreement  l)ound  himself  to  pay, 
from  the  balance  of  the  price  of  certain  per- 
sonal property  bought  and  received  by  him 
from  said  D.  O.  Banta,  certain  notes  and 
debts  of  said  D.  O.  Banta,  and  there  is  a 
probability  that  said  notes  and  debts  will  ex- 
ceed the  said  balance  of  the  price  of  said  per- 
sonal property.  In  which  case  said  party  of 
the  second  part  will  have  advanced  or  be 
required  to  advance  sufficient  moneys  of  bis 
own  to  pay  the  balance  of  said  notes  and 
debts:  Now,  It  is  therefore  here  provided 
tlut  this  mortgage  shall  secure  said  party 
of  the  second  part,  and  protect  him  from 
all  loss  upon  said  agreement,  in  so  far  as  the 
balance  of  said  price  shall  be  found  insuffi- 
cient to  pay  all  of  said  debts  and  notes  of 
said  D.  O.  Banta.  Now,  If  said  parties  of 
the  first  part  shall  pay  or  cause  to  be  paid 
to  said  party  of  the  second  part,  his  heirs 
or  assigns,  said  sum  of  money  in  the  abov^ 
described  agreement,  after  the  balance  of 
this  price  of  said  property  has  been  paid 
thereon,  together  with  the  interest  thereon, 
according  to  the  terms  and  tenor  of  the 
same,  then  these  presents  shall  be  wholly 
discharged  and  void;  and  otherwise  shall  re- 
main in  full  force  and  effect." 

The  court  gave  the  following  Instructions: 
"A  sale  by  Banta  to  Moore  of  the  property  in 
controversy  and  other  property,  In  payment 
of  the  debts  of  Banta  to  Moore,  would  not 
be  a  fraud  on  other  creditors  of  Banta,  pro- 
vided such  sale  was  made  in  good  faith,  and 
to  satisfy  a  real  and  valid  indebtedness  to 
Moore.  A  sale  by  Banta  to  Moore,  in  pay- 
ment of  a  valid  indebtedness  of  Banta  to 
Moore,  or  to  provide  for  the  payment  of  debts 
to  other  creditors  of  Banta,  on  which  Moore 
was  liable  as  surety  or  indorser,  would  not 
be  fraudulent  if  made  in  good  faith.  A  sale 
by  Banta  to  Moore  of  the  property  in  contro- 
versy and  other  property,  to  pay  the  debts  of ' 
Banta  to  Moore,  and  to  provide  for  the  pay- 
ment of  certain  other  debts  of  Banta,  upon 
which  Moore  was  liable  as  surety  or  in- 
dorser, and  also  to  provide  for  the  payment 
of  still  other  debts  of  Banta,  and  upon  which 
Moore  was  not  legally  liable,  and  leaving 
still  other  debts  and  creditors  of  Bn»-"-i  un- 
secured and  unprovided  for,  would  be  ^.aud- 
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ulent  upon  the  part  of  Banta  as  to  such  oth- 
er debts  and  creditors  so  unprovided  for. 
Such  sale  would  also  be  fraudulent  upon  the 
part  of  Moore,  provided  he  purchased  with 
knowledge  of  such  facts."  The  court  also 
gave  the  following  Instructions:  "If  you  And 
from  the  evidence  that  the  contract  of  sale 
and  purchase  between  Banta  and  Moore  was 
entered  Into  by  them  for  the  purpose  or  with 
the  Intent  to  cheat  or  defraud  the  plalntitF, 
or  to  hinder  or  delay  him  In  the  collection  of 
his  debt  against  Banta,  then  you  ought  to 
find  for  the  plaintiff.  If  you  find  from  the 
evidence  that,  in  the  contract  of  sale  and 
purchase  between  Banta  and  Moore,  Banta 
sold  to  Moore  all  of  his  personal  property 
which  was  subject  to  the  payment  of  his 
debts,  and  thereby  paid  or  provided  for  the 
payment  of  all  the  debts  of  Banta  to  Moore, 
and  all  the  debts  of  Banta  upon  which 
Moore  was  legally  liable,  and  also  certain 
other  debts  of  Banta,  upon  which  Moore 
was  not  legally  liable,  and  left  the  debts  of 
Banta  to  the  plaintiff  unpaid,  unsecured,  and 
unprovided  for,  and  that  Moore  entered  In- 
to said  contract  and  accepted  said  bill  of  sale 
with  knowledge  of  such  facts,  then  you  ought 
to  find  for  the  plaintiff.  But  if  you  find  from 
the  evidence  that  Moore  acted  in  good  faith, 
and  in  Ignorance  of  the  existence  of  the  debt 
of  Banta  to  plaintiff,  then  you  ought  to  find 
for  the  defendant."  "Whether  or  not  there 
was  fraud  in  the  sale  and  transfer  of  the 
property  in  controversy,  from  Banta  to 
Moore,  Is  a  question  of  fact  for  you  to  de- 
termine from  the  evidence,  and  under  the 
instructions  of  the  court.  Fraud  Is  not  pre- 
sumed, but  must  be  proven  by  a  preponder- 
ance of  the  evidence  before  a  jury  Is  au- 
thorized to  find  that  It  exists."  Other  In- 
structions, correct  in  point  of  law,  and  con- 
forming to  the  facts  at  issue,  were  given  by 
the  court,  and,  considered  as  an  entirety, 
fully  presented  to  the  Jury  the  law  appli- 
cable to  the  Issues  and  facts  presented  by 
the  evidence  In  the  case. 

The  Jury  found  for  the  defendant  Moore. 
Plaintiff  insists  that  the  verdict  was  against 
the  law  and  evidence.  Whether  or  not  there 
was  a  fraudulent  transfer  of  the  property 
In  controversy  was  a  question  of  fact  for  the 
Jury,  there  being  evidence  tending  to  support 
all  the  necessary  elements  of  the  verdict; 
and.  It  being  approved  by  the  trial  court.  It 
will  not  be  disturbed  by  this  court.  The 
Judgment  of  the  court  below  wlH  be  affirmed. 
All  the  Judges  concurring. 


(8  Kan.App.  417) 

KANSAS  CITY,  FT.  S.  &  M.  R.  CO.  v. 
CAMFBELL. 
(Court  of  Appeals  of  Kansas,  Southern  Depart- 
ment, E.  D.    July  31,  1897.) 

Casribbs  —  Injuht  to  Licbksbb  —  Dbmdbkbr  to 
Evidence. 
Where,  in  an  action  to  recover  damages  for 
injuries  resulting  in  the  death  of  pluiutiS's  in- 
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testate,  the  petition  alleged  that  such  dcRth  was' 
caused  by  gross  negligence.  Amounting  to  wan- 
tonness, on  the  p<irt  of  the  defendant  compauy, 
and  the  evidence  of  plaintiff  tended  to  prove 
such  allegation,  it  was  not  error  for  the  trial 
court  to  overrule  defendant's  demturer  to  plain- 
tiff's evidence. 
(Syllabus  by  the  Court) 

Error  from  district  court,  Crawford  county; 
J.  S.  'W'est,  Judge. 

Action  by  James  Campbell,  administrator  of 
Charles  Campbell,  deceased,  against  the  Kan- 
sas City,  Ft.  Scott  &  Memphis  Railroad  Com- 
pany. Judgment  for  plaintlfT.  Defendant 
brings  error.     Affirmed. 

Wallace  Pratt,  Charles  W.  Blair,  and  B.  8. 
Gaitskill,  for  plaintiff  in  error.  Morris  Cllg- 
gitt,  for  defendant  in  error. 

MILTON,  J.  The  only  issue  presented  for 
our  consideration  la  the  alleged  error  of  the 
trial  court  in  overruling  the  demurrer  filed 
by  the  railroad  company  to  the  evidence  of 
the  plaintiff  below.  The  petition  alleged  that 
plaintiff's  intestate  was  killed  while  on  a  lo- 
cal freight  train  of  the  defendant  ccmipany, 
by  the  gross  and  wanton  negligence  of  said 
company,  its  agents,  servants,  and  employes. 
The  answer,  besides  a  general  denial,  averred 
that  the  alleged  injury  was  caused  by  the  neg- 
ligence of  the  deceased.  The  principal  facts 
in  the  testimony  of  the  plaintiff  are  as  fol- 
lows: PlaintlfTs  son,  Charles  W.  Campbell, 
19  years  of  age,  was  in  the  habit  of  riding  on 
defendant's  cars  over  its  railway  between 
Pittsburg,  Kan.,  where  he  resided,  and  Min- 
den.  Mo.,  a  few  miles  distant,  where  he  had 
been  engaged  for  several  months  In  learning 
telegraphy.  He  made  these  trips  without  pay- 
ing fare,  but  by  and  with  the  consent  of  the 
company,  through  Its  agents,  servants,  and 
employes.  On  July  6,  1891,  be  started  from 
Pittsburg,  on  a  local  freight  train  of  the  de- 
fendant company,  to  go  to  Mtnden.  This 
train  was  operated  regularly  between  and  be- 
yond the  stations  named,  and  regularly  car- 
ried passengers.  Besides  the  deceased,  there 
was  one  passenger,  a  lady,  on  that  train.  The 
conductor  saw  the  deceased,  and  did  not  de- 
mand or  require  the  payment  of  fare  when  he 
collected  the  fare  from  the  other  passenger, 
and  no  fare  was  paid  by  deceased.  Three 
men  were  in  a  freight  car  next  In  front  of  the 
ctiboose,  with  six  horses,  which  they  had  load- 
ed at  Pittsburg  for  shipment  The  trainmen 
knew  that  all  of  said  persons  were  on  the 
train  at  that  time.  The  train  stopped  when 
about  one  mile  and  three-quarters  from  Pitts- 
burg, near  a  large  smelter,  where  there  was  a 
spur  track;  and  the  caboose  and  two  or  three 
cars  In  front  of  It  were  left  standing  about 
109  yards  from  the  switch  from  which  the 
side  track  led  out,  while  the  engine,  with  sev- 
eral cars  attached,  was  moved  up  a  considera- 
ble grade,  to  and  beyond  the  switch.  After 
the  cars  were  stopped,  young  Campbell  came 
out  on  the  platform  of  the  caboose,  and  sat 
down  on  the  railing  near  the  brake  wheel. 
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with  his  back  to  the  box  car  Immediately  in 
front,  -where  the  men  and  horses  were,  and 
was  shortly  thereafter  thrown  under  the 
wheels,  and  so  badly  crushed  that  he  died  a 
few  niimitps  later.  His  fall  and  death  were 
occasioned  by  a  sudden  siiock  commimicated 
to  the  car  upon  which  he  sat  by  a  collision  of 
♦wo  londeil  ccal  cars,  which  were  "Iticlted" 
down  the  srade  from  near  the  switch  by  the 
engine,  against  the  oars  which  were  left  stand- 
ing.  No  brnkemnu  was  on  the  coal  cars. 
They  were  set  In  motion  by  the  euRiue,  and 
then  detached  from  it,  and  allowed  to  run 
down  the  jjrade.  Deceased  could  not  have 
seen  the  cars  as  they  came  down,  and  it  does 
not  appear  that  the  trahimen  saw  him  on 
the  railing  while  switching.  The  cars  started 
at  a  moderate  rate  of  speed,  but  were  run- 
ning Tery  fast,  and  faster  tlian  the  witness 
had  even  before  seen  cars  run  while  being 
switched,  when  they  readied  the  standing 
cars,  which  they  struck  -with  great  violence. 
The  horses  in  the  lx)x  car  were  separated  by 
temporarj-  partitions  of  pine  scantlings,  'llie 
concussion  threw  the  men  about  the  car, 
brought  the  horses  to  their  knees,  and  broke  tlie 
partitions.  Deceauel  was  thrown  under  the 
freight  car.  two  wheels  of  which  pjissed  over 
him.  The  cars  were  driven  back  about  one  car 
length  by  the  sliock.  None  of  the  persona  on 
the  train  knew  that  tliese  cars  were  approach- 
ing it.  Tlie  petition  alleged  tliat  the  acts  of  the 
defendant,  through  its  agents,  servants,  and 
employ(^R.  in  sending  said  loaded  cars  down- 
grade without  a  brakenian.  with  great  force 
and  violence,  against  the  cars  on  which  were 
the  dec-eased  and  otlier  persons,  were  gross, 
reckless,  and  wanton  negligence,  whicli  direct- 
ly caused  the  death  of  plaiutilT's  intestate. 
Defendant's  demurrer  to  plaintiff's  evidence 
was  overruled,  and  thereupon  it  introduced 
its  evidence.  The  instructions  of  the  court 
were  according  to  the  theory  of  the  petition; 
that  is,  tlie  <iupstiou  as  to  whether  or  not  the 
fatal  injury  occurred  because  of  gross  negli- 
gence amounting  to  wantonness  on  the  part 
of  defendant  company  was  the  only  issue  pre- 
sented to  the  jury.  The  Instnictlons  defined 
gross  negligence,  amountlug  to  wantonness,  in 
the  language  of  our  supreme  court.  \'erdict 
and  Judgment  In  the  sum  of  $1,500.  In  favor  of 
plaintiff. 

A  distinction  between  gross  negligence  and 
gross  negligence  amounting  to  wantonness  is 
Insisted  upon  b.v  trounsei  for  defendant  in  er- 
ror, and  he  cites  Uallway  Co.  v.  Whipple,  38 
Kan.  531,  18  Pac.  730.  Beach.  Contrib.  Neg.  f 
62,  and  other  anthorities.  as  supiKirting  his 
position.  "Keckless  negligence"  would  ex- 
press pretty  accurately  tl>e  ordinary  concep- 
tion of  such  conduct  as  that  of  the  men  who,  In 
this  case,  sent  tn-o  loadetl  cars,  unattended  by  a 
brakeman.  down  a  steep  grade,  towards  and 
against  other  cars,  which  contained  unwarned 
and  unsuspecting  |)eople.  It  is  true  that  plain- 
tiff's Ihtestate  was  in  an  unsafe  place,  but 
harm  in  some  degree  was  done  to  the  men  In 
the  cars  with  the  horses,  and  to  the  horses, 


by  the  concussion.  It  ta  not  necessary  to  take 
Into  account  the  negligence  of  the  deceased  if 
we  hold  that  the  case  ought  to  have  gone  to  the 
Jury  under  plaintiff's  petition  and  evidence. 
Railway  Co.  v.  Whipple,  supra;  Battishill  v. 
Humphreys  (Mich.)  38  N.  W.  581;  Palmer  t. 
Kailroa<I  Co.  (Ind.  Sup.)  14  S.  E.  70,  and 
cases  there  cited;  2  Wood,  Ky.  Law,  p.  l-o8; 
Beach.  Contrib.  Neg.  {  64.  If  there  had  been 
no  person  on  the  train,  it  would  have  been 
very  negligent  to  send  those  cars  downgrade 
without  a  brakeman,  as  property  was  thereby 
endangered.  In  this  case  the  danger  was  not 
only  to  property,  but  also  to  life  and  limb 
of  iiersons  on  board  the  train.  The  employes 
must  have  known  it  was  unsafe  to  send  down 
those  cars  imattended,  and,  while  they  ought 
to  have  cared,  they  did  not  care,  for  tne  prot>- 
able  consequencos  of  their  negligent  act.  In 
the  case  of  Palmer  v.  Railroad  Co.,  supra,  the 
supreme  court  of  Indiana  quotes  frmu  one  of 
Its  former  decisions,  as  follows:  "It  is  be- 
yond question  that,  to  entitle  one  to  recover 
for  an  Injury  to  which  bis  own  negligence 
may  have  contributed,  the  injurious  act  or 
omission  must  have  been  purposely  and  inten- 
tionally committed,  with  a  design  to  produce 
injurj-,  or  it  must  have  been  committed  under 
such  circimistances  as  that  its  natural  and 
reasonable  consequences  would  produce  injxiry 
to  others.  There  must  have  been  either  an 
actual  or  constructive  Intent  to  commit  the 
injur}-."  The  court  further  observes:  'These 
last  cases  distinctly  recognize  the  rule  that  di- 
rect and  iMsltlve  intent  Is  not  always  requisite 
to  constitute  a  willful  act.  If  it  were  not  so, 
wliat  is  said  about  a  reckless  disregard  of  the 
prol>able  consequences,  and  a  constructive  in- 
tention, would  be  meaningless."  In  Railway 
Co.  v.  Whipple,  supra,  It  is  said:  "A  party 
maj'  recover  for  the  reckless  or  wanton  con- 
duct of  anotlier.  or,  as  we  have  said,  'for  gross 
negiigcnce  amounting  to  wantonness,'  without 
a  forn>al  or  direct  intention  to  injure  any  par- 
ticular person."  It  is  evident  that  injuries  to 
persons  and  pi"operty  would  be  likely  to  result 
from  doing  what  the  employes  of  the  com- 
pany did  in  this  case.  If  such  injuries  would 
llkel,v  result  from  such  conduct,  then  we  ought 
not  to  soy  that  such  conduct  does  not  show  a 
reckless  disregard  for  the  safety  of  others. 
Smith  V.  Railroad  Co.,  25  Kan.,  at  page  744. 
We  are  not  willing  to  declare,  as  a  matter  of 
law,  that  the  conduct  of  the  trainmen  in  this 
Instance  was  free  from  the  elements  charac- 
terizing "gross  negligence,"  amounting  to  reck- 
lessness or  wantonness;  and  this  Is  precisely 
wliat  we  would  do  If  we  should  hold  that  the 
denmrrer  to  the  evidence  ought  to  liave  been 
sustained.  What  we  do  say  Is  that  the  evi- 
dence tended  to  prove  such  negligence,  and 
tijat  it  was  a  proper  ca.se  for  the  jury.  Kail- 
road  Co.  V.  Brown  (111.  Sup.)  3a  N.  E.  ^«J; 
Railway  Co.  v.  Sanford,  45  Kan.  372.  25  Pac. 
801;  Railway  Co.  v.  Rice.  38  Kan.  3118.  1« 
Pac.  817;  Railway  Co.  v.  FItzsimons.  22  Kan. 
686;  Railway  Co.  v.  Rollins,  5  Kan.,  at  page 
181.    In  the  latter  ease  the  court  says:  "Ney- 
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Ugence  is  a  qnestlon  of  fact  for  the  jnry.  It  Is 
for  them  to  determine  whether  there  has  been 
any  negligence,  and  its  nature  and  degree, 
Even  where  the  circumstances  are  all  admit- 
ted, If  there  is  any  doubt  as  to  what  they  may 
prove,  tt  Is  still  a  question  for  the  Jury.  It  is 
not  the  duty  of  the  court  to  draw  inferences 
from  the  evidence,  but  only  to  pronounce  legal 
conclusions  from  the  facts  admitted  or  proper- 
ly found."  As  we  view  the  matter,  the  court 
did  not  err  lu  overruling  the  demurrer  to 
plaintiff's  evidence.  The  Jury  lnf»-red  from 
the  whole  evidence  that  the  railroad  company, 
through  its  employes,  was  guilty  of  that  kind 
of  negligence  which  entitled  plaintiff  to  a  re- 
covery, notn-ithatandlng  the  negligence  of  bis 
Intestate.  The  Jadgmen  of  the  trial  court 
will  be  affirmed.    All  the  Judges  concurring. 


(«  KBn.App.  410) 

ST.  LOUIS  &  S.  P.  RY.  00.  v.  TOOMEY. 

(Court  of  Appi-als  of  Kansas,  Soutbem  Dei»rt- 

ment,  E.  D.     July  31,  1897.) 

Demurrer  to  Evjdence— Injukt  to  Empi.otb — 

Defkctive  Appliances — Heasonablb  Cake 

— DiKECTINe    Vbkdict. 

1.  Before  a  demurrer  will  be  soBtained  to  the 
evidence,  the  trial  court  must  be  able  to  say: 
"Admittiug  e%-ery  fact  that  Is  proved  which  is 
favorable  to  the  plaintiff,  and  admitting  every 
fact  that  the  jury  might  fairly  and  legally  infer 
from  the  evidence  favoiable  to  the  plaintiff,  still 
the  plaintiff  has  utterly  failed  to  make  out  some 
one  or  more  of  the  material  facts  of  his  case." 
Brown  v.  Railway  Co.,  1  Pac.  605,  31  Kan.  1. 

2.  The  instructions  refuged  and  the  instructions 
given  by  the  court  set  forth.  Held,  that  the  in- 
structions given  are  correct  in  point  of  law,  and 
applicable  to  the  issues  and  facts  presented  by 
the  pleadings  and  evidence,  and,  considered  as  an 
entirety,  they  sufficiently  cover  the  iustmctions 
refused  so  far  as  they  apply  U>  the  facts  in  this 
case. 

3.  A  jury  should  not  be  directed  to  return  a 
verdict  for  the  defendant  when,  in  the  judgment 
of  the  trial  court,  the  plaintiff,  according  to  the 
rules  of  evidence,  has  produced  sufhcient  testi- 
mony— admitting  its  truth,  and  drawing  from  it 
all  the  inferences  that  rensonably  can  be  drawn 
from  it — that  the  jjury  might  reasonably  find  a 
verdict  for  the  plaintiff. 

4.  The  evidence  examined.  Held  sufficient  to 
sustain  the  general  verdict. 

(Syllabns  by  the  Court.) 

Error  from  district  court,  Crawford  coun- 
ty; J.  S.  West,  Judge. 

Action  by  Miles  Toomey  against  the  St. 
Louis  &  San  Francisco  Railway  Company. 
Judgment  for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

J.  W.  Oleed  and  C.  Hamilton,  for  plaintiff 
In  error.  Morris  Cliggltt  and  B.  8.  Galtsklll, 
for  defendant  In  error. 

SCHOONOVER,  J.  Miles  Toomey,  plain- 
tiff below,  flled  his  peUtion  in  the  district 
court  of  Crawford  county,  alleging.  In  sub- 
stance, that  he  was  employed  by  defendant 
(plaintiff  In  error)  as  a  switchman  to  work  at 
night;  that  on  November  19,  1890,  In  the 
nighttime,  at  a  point  on  the  main  line  of 
defendant's  road,  about  one  mile  east  of  the 


city  of  Litchfield,  while  riding  on  what  is 
commonly  known  as  the  "footboard"  of  a 
switch  engine  and  tender,  he  was  Injured. 
"I'lalntiff  further  avers:  That  the  footboard 
of  said  engine  was  defective,  in  this:  that 
the  end  thereof  at  the  right-hand  side  of  said 
engine  (as  It  was  going  east)  was  much  low- 
er than  at  the  other  side  of  said  engine;  that 
said  footboard  slanted  downward  from  said 
engine  and  tender,  when  It  should  have  been 
level  In  all  directions;  that  one  end  of  said 
footboard  (the  end  on  the  right-hand  of  said 
engine  and  tender  as  it  was  going  east)  bad 
theretofore  been  shoved  partly  under  the  end 
of  said  tender,  and  was  then  In  said  condi- 
tion. That  the  track  of  said  defendant's 
road  was  defective,  in  this:  that  a  short  dis- 
tance east  of  the  place  where  the  A.,  T.  &  S. 
F.  Railroad  crosses  defendant's  road,  in  the 
eastern  portion  of  said  city,  the  ends  of  some 
of  the  rails  were  mashed  down,  so  that  it 
became  and  was  unsafe  for  engines  and  cars 
to  pass  thereover;  that  said  defendant,  in 
the  exercise  of  reasonable  care,  could  have 
known,  and  in  fact  did  know,  the  defective 
condition  of  said  engine,  and  of  said  rail- 
way track,  as  above  stated.  That  the  condi- 
tion thereof  was  wb<Aly  imknown  to  this 
pUlntiff.  •  •  •  whUe  plaintiff  was  so 
standing  on  the  south  end  of  said  defective 
footboard  of  said  tender,  the  wheels  of  said 
engine  and  tender  struck  a  place  where  the 
ends  of  said  defendant's  railway  tracks  were 
mashed  down,  causing  said  engine  to  bounce 
upward,  and  come  violently  down  upon  said 
track.  That,  by  reason  of  said  defects  in 
said  track  and  said  defective  condition  of 
said  footboard,  as  hereinbefore  set  forth, 
plaintiff's  feet  were  thrown  from  said  foot- 
board, his  right  foot  caoght  on  a  tie;  and, 
by  reason  of  the  forward  motion  of  said  en- 
gine, both  bones  of  his  right  leg  were  broken 
about  three  inches  above  his  ankle  joints. 
That  said  injuries  so  sustained  by  plaintiff 
were  the  direct  result  of  the  negligence  of 
the  defendant,  as  hereinbefore  set  forth. 
That  plaintiff  was  free  from  fault  or  negli- 
gence on  his  part.  •  •  ♦  That  said  inju- 
ries so  sustained  by  him  are  permanent." 
The  defendant  below  flled  its  answer,  con- 
taining a  general  denial,  and  setting  up  con- 
tributory negligence.  The  case  was  tried  tut 
a  jury.  A  verdict  was  returned  in  favor  of 
the  plaintiff  below,  and  against  the  defend- 
ant below,  for  $650.  The  court  rendered 
judgment  upon  the  verdict.  A  motion  for  a 
new  trial  was  overruled,  and  tbe  defendant 
below  brings  the  case  here  for  review. 

Plaintiff  asserts,  first,  that  the  trial  court 
ened  In  OTerrullng  the  demurrer  to  the  evi- 
dence. In  answer  to  this  first  assignment  of 
error,  our  supreme  court.  In  the  case  of 
Brown  v.  Railway  Co.,  81  Kan.  1,  1  Pac.  606, 
have  said:  "Where  the  defendant  in  a  case 
which  is  being  tried  by  a  jury  files  a  demur- 
rer to  plaintiff's  evidence,  on  the  ground 
that  the  evidence  does  not  prove  a  cause  of 
I  action,  held,  that  unless  the  plaintiff  has  ut- 
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terly  failed  by  all  his  eTidence  to  prove  bis 
case,  or  some  material  fact  In  Issue  in  tlie 
case,  tjie  demurrer  should  be  overruled. 
•  •  *  Where  the  court  sustains  a  demur- 
rer to  the  evidence  the  court  must  be  able 
to  say  that,  admitting  every  fact  that  Is 
proved  which  is  favorable  to  the  plaintiff, 
and  admitting  every  fact  that  the  jury  might 
fairly  and  legally  Infer  from  the  evidence 
favorable  to  the  plaintiff,  still  the  plaintiff 
has  utterly  failed  to  malie  out  some  one  or 
more  of  the  material  facts  of  his  case."  Ap- 
plying this  rule  to  the  evidence  before  us.  It 
is  clear  that  a  prima  facie  showing  of  lia- 
bility on  the  part  of  the  defendant  had  been 
made,  and  that  the  demurrer  to  the  evidence 
was  properly  overruled. 

It  is  contended  that  the  trial  court  erred  in 
refusing  to  give  the  following  instructions: 
"(8)  And  proof  of  a  single  defective  or  im- 
perfect operation  of  any  such  machinery  or 
Instrumentalities,  resulting  in  the  injury,  will 
not  of  Itself  be  sufficient  evidence,  nor  any 
evidence,  that  the  company  had  previous 
knowledge  or  notice  of  any  supposed  or  al- 
leged defect,  Imperfection,  or  insufficiency  in 
such  machinery  or  instrumentalities.  (0)  As 
between  a  railroad  company  and  its  employee, 
the  railroad  company  is  not  necessarily  neg- 
ligent In  the  use  of  defective  machinery,  not 
obviously  defective;  but  it  is  negligent  in 
such  cases  only  where  It  has  notice  of  any  de- 
fects, or  where  it  has  failed  to  exercise  rea- 
sonable and  ordinary  diligence  In  discovering 
them,  and  in  remedying  them."  The  trial 
court  did  instruct  the  Jury  as  follows:  "To 
warrant  a  verdict  for  plaintiff,  you  must  find 
from  a  preponderance  of  the  testimony— that 
Is,  the  greater  convincing  force  of  the  evi- 
dence—that plaintiff  was  Injured  as  alleged; 
that  the  alleged  defects  in  the  footboard  and 
track  direcUy  caused  or  directly  and  mate- 
rially contributed  to  the  Injury,  so  that  other- 
wise It  would  not  have  occurred;  and  that 
such  defects  existed  by  reason  of  the  defend- 
ant's failure  to  exercise  ordinary  care  and 
diligence  in  keeping  said  track  and  footboard 
safe.  If  you  thus  find  all  these  points,  the 
plaintiff  is  entitled  to  recover,  unless  you 
should  find,  as  defendant  claims,  that  the  In- 
jury arose  by  reason  of  plaintiff's  own  care- 
lessness, or  was  so  directly  contributed  to 
thereby  that  otherwise  it  would  not  have  oc- 
curred. It  Is  for  the  plaintiff  to  prove  the 
defendant's  negligence,  and  for  the  defendant 
to  prove  the  plaintiff's  contributoiy  negli- 
gence, as  neltlier  will  be  presumed  in  the  ab- 
sence of  proof.  Ordinary  care  and  diligence 
is  such  as  persons  of  ordinary  prudence  and 
carefulness  would  use  under  like  circumstan- 
ces. Yon  are  Instructed  that  the  mere  fact 
of  plaintiff's  being  In  the  employ  of  the  de- 
fendant company,  and,  while  so  employed, 
receiving  an  injuty  which  resulted  in  his 
damage,  would  not  alone  warrant  you  in  find- 
ing for  the  plaintiff;  nor  would  you  be  war- 
ranted in  so  finding  unless  you  further  find 
that  said  injury  was  the  direct  result  of  neg- 


ligence on  the  part  of  the  defendant  compa- 
ny. You  are  further  instructed  that  in  case 
you  find  that  the  defendant  was  negligent  in 
permitting  the  use  of  a  defective  footboard, 
and  you  further  find  that  plaintiff's  injury 
was  materially  contributed  to  by  his  own  neg- 
ligence or  carelessness,  then  your  verdict 
should  be  for  the  defendant.  You  are  fur- 
ther instructed  that  an  employ6  of  a  railway 
company,  by  virtue  of  his  employment,  as- 
sumes all  the  ordinary  risks  and  hazards  in- 
cident to  his  employment.  As  t)etween  a  rail- 
way company  and  its  employes,  the  railway 
company  is  not  an  Insurer  of  the  perfection  of 
any  of  its  machinery,  appliances,  or  instru- 
mentalities for  the  operation  of  its  railroad. 
As  between  a  railway  company  and  Its  em- 
ployes, the  railroad  company  is  required  to 
exercise  reasonable  and  ordinary  care  and 
diligence,  and  only  such,  in  furnishing  to  its 
employee  safe  machinery  and  instrumentalities 
for  the  operation  of  its  railroad.  And,  where 
an  employe  seeks  to  recover  damages  for  in- 
juries resulting  from  insufliclency  of  any  of 
the  machinery  or  instrumentalities  furnished 
by  the  railroad  company,  it  will  not  only  de- 
volve upon  him  to  show  either  that  the  rail- 
road company  had  notice  of  the  defects,  im- 
perfections, or  insufficiencies  complained  of, 
or  that,  by  the  exercise  of  reasonable  and  ordi- 
nary care  and  diligence,  it  might  have  ob- 
tained such  notice."  The  instructions  given 
by  the  court,  as  above  set  forth,  are  correct 
in  point  of  law,  and  applicable  to  the  issues 
and  facts  presented  by  the  pleadings  and  evi- 
dence. Considered  as  an  entirety,  they  sufB- 
ciently  cover  the  instructions  refused,  so  far 
as  they  apply  to  the  facts  In  the  case. 

We  are  asked  to  reverse  this  case  for  the 
fiwther  reason  that  the  trial  court  refused 
to  Instruct  the  jury  to  return  a  verdict  for  the 
defendant,  and  in  overruling  the  motion  of 
plaintiff  in  error  for  a  new  trial.  In  submit- 
ting the  Issues,  it  Is  the  duty  of  the  trial 
court  to  determine  whether,  as  to  each  issue, 
competent  evidence  has  been  produced,  which, 
if  believed  by  the  Jury,  will  justify  men  of 
reasonable  minds  in  finding  a  verdict  in  favor 
of  the  party  upon  whom  rests  the  burden  of 
proof.  There  must  be  competent  and  suffi- 
cient evidence  showing  want  of  reasonable 
and  ordinary  care  before  a  jury  can  find  neg- 
ligence. It  Is  the  duty  of  the  trial  judge  to 
determine  whether  a  jury  of  reasonable  men, 
believing  the  testimony,  giving  full  weight  to 
it,  and  drawing  all  the  inferences  from  It, 
would  be  justified  In  finding  a  verdict  for  the 
party  producing  the  evidence.  Justice  MiUer, 
In  the  case  of  Pleasants  v.  Fant,  22  Wall. 
121,  said:  "It  is  the  duty  of  a  court.  In  its 
relation  to  the  Jury,  to  protect  a  party  from 
unjust  verdicts  arising  from  Ignorance  of  the 
rules  of  law  and  of  evidence,  from  impulse  of 
passion  or  prejudice,  or  from  any  other  viola- 
tion of  his  lawful  rights  in  the  conduct  of  a 
trial.  This  is  done  by  maldng  plain  to  them 
the  issues  they  are  to  try,  by  admitting  only 
such  evidence  as  Is  proper  ia  those  issues. 
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and  rejectlug  all  else;  by  Instructing  them  In 
the  rules  of  law  by  which  that  evidence  Is  to 
be  examined  and  applied;  and,  finally,  when 
necessary,  by  setting  aside  a  verdict  which  is 
unsupported  by  evidence,  or  contrary  to  law. 
In  the  discharse  of  this  duty.  It  is  the  prov- 
ince of  the  court,  either  before  or  after  the 
verdict,  to  decide  whether  the  plaintiff  has 
given  evidence  sufficient  to  support  or  Justify 
a  verdict  in  his  favor;  not  whether,  on  all  the 
evidence,  the  preponderating  weight  Is  In  his 
favor,— that  is  the  business  of  the  jury,— but, 
conceding  to  all  the  evidence  the  greatest 
probative  force  which,  according  to  the  law 
of  evidence.  It  Is  fairly  entitled  to.  Is  It  suffi- 
cient to  justify  a  verdict?  If  It  Is  not,  then 
It  Is  the  duty  of  the  court,  after  a  verdict,  to 
set  It  aside,  and  grant  a  new  tilai.  Must  the 
court  go  through  the  whole  ceremony,  In  such 
a  case,  of  submitting  to  the  jury  the  testi- 
mony on  which  the  plaintiff  relies,  when  It 
Is  clear  to  the  Judicial  mind  that,  If  the  Jury 
should  find  a  verdict  in  favor  of  the  plaintiff, 
that  verdict  would  be  set  aside,  and  a  new 
trial  had?  Such  a  proposition  is  absuitt,  and, 
accordingly,  we  hold  the  true  principle  to  be 
that  U  the  court  is  satisfied  that,  conceding 
all  the  Inferences  which  the  Jury  can  justifia- 
bly draw  from  tlie  testimony,  the  evidence  Is 
sufficient  to  warrant  a  verdict  for  the  plain- 
tiff, the  court  should  say  so  to  the  jury."  Ap- 
plying this  rule  to  the  ease  under  considera- 
tion, it  was  for  the  trial  judge  to  say,  before 
submitting  the  Issue  to  the  consideration  of 
the  jury,  whether  or  not  the  plaintiff,  accora- 
ing  to  the  rules  of  evidence,  produced  suffi- 
cient testimony  in  his  behalf— the  truth  of  the 
testimony  being  admitted,  and  all  necessary 
and  reasonable  Inferences  being  drawn  from 
It— that  the  Jxiry  might  reasonably  find  a  ver- 
dict for  the  plaintiff.  From  an  examination 
of  the  testimony  before  us,  we  are  agi-eed  that 
no  error  was  committed  by  the  district  Judge 
in  refosing  to  Instnict  the  jury  to  return  a 
verdict  for  the  defendant.  There  are  no  spe- 
cial findings  in  this  case,  and  none  were  sub- 
mitted to  the  jury.  We  have  examined  the 
testimony,  and  find  sufficient  evidence  to  sup- 
port the  general  verdict.  The  judgment  of 
the  district  court  will  be  affirmed.  AU  the 
Judges  concurring. 


(«  Kan.App.  «ll> 

OOODIN  et  «1. 


V.  NEWCOMB. 


(Court  of  Appeals  of  Kansas.  Southern  Depart- 
ment, E.  I).     .Tuly  31,  1897.) 

Assignment  fob  Bknefit  op  Crkditoks— Sohbd- 
CLE— Attachments  — Res  Jidicata — 

AC-rlOX    BT     A48IUVEE. 

1.  Where  a  sohcdiile  of  linhilitics  of  an  in- 
solvent debtor  was  filtil  two  da.vs  after  the  deed 
of  assigiiinent  for  the  Ipcnefit  of  all  his  creditors 
was  filed,  and  where  thv  trial  roiii-t  foimd  that 
the  HssiRnment  w.is  made  in  good  faith,  held,  that 
snch  assignment  is  valid  as  against  an  attach- 
ment levied  after  the  filiug  of  the  acbcdnic,  where 
the  ground  of  said  attachnicnt  is  that  snch  as- 
sigimient  had  hi'on  atteniptiHl. 

2.  Where,  in  sudi  case,  the  attaching  creditor 


caused  the  assignee  to  he  summoned  as  garnishee, 
and  where  the  assignor  filed  a  motion  to  dis- 
charge the  attachment,  and  the  justice  of  the 
peace,  after  final  judgment  in  favor  of  the  cred- 
itor and  again.'t  the  assignor  was  rendered,  over- 
niied  such  motion,  and  sustained  the  attachment, 
and  no  appeal  w.is  taken  from  such  rulings,  and 
where  the  assignee  was  present  at  such  hearing, 
and  testified  as  a  witness  in  the  hearing  upon 
the  motion,  but  was  not  required  to  answer,  and 
did  not  answer,  as  garnislu'e,  held,  that  said  pro- 
ceedings and  rulings  did  not  become  res  adjudica- 
ta  as  to  the  assignee. 

3.  Where,  in  such  case,  the  assignee  had,  prior 
to  snch  hearing,  served  on  the  constable  who 
made  the  attachment  levy  and  the  attaching  cred- 
itor a  written  notice  that  he  claimed  the  attached 
property  by  virtue  of  the  assignment,  and  that 
a  trial  of  the  right  of  property  would  be  had  on 
a  day  nameti  in  such  notice,  but  such  notice  was 
not  filed  with  the  justice,  and  no  trial  thereunder 
was  had,  held,  that  the  assignee  was  not  estopi)eil 
by  reason  of  the  giving  of  said  notice  to  institute 
an  action  against  the  parties  so  notified  to  re- 
cover the  value  of  the  property  which  was  taken 
and  sold  under  such  attachment  proceedings. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Franklin  county; 

A.  W.  Benson,  Judge. 

Action  by  T.  L.  Newcomb,  as  assignee  of  A. 

B.  Geyer,  agahist  G.  W.  Goodin  and  R.  T. 
Darby.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.    Affirmed. 

John  W.  Deford  and  W.  A.  Def ord,  for  plain- 
tiffs In  error.  F.  A.  Waddle,  for  defendant 
in  error. 

MILTON,  3.  Tills  action  was  brought  by 
defendant  In  error  to  recover  damages  for 
goods  taken  by  plaintiffs  in  error  under  attach- 
ment proceedings  against  one  A.  E.  Geyer. 
Judgment  was  rendered  In  favor  of  the  as- 
signee, and  against  the  plaintiffs  in  error,  for 
$367.40,  and  they  bring  these  proceedings  to 
reverse  said  judgment  On  the  afternoon  of 
May  7,  1892,  A.  E.  Geyer  executed  and  filed 
hi  the  office  of  the  register  of  deeds  of  Franklin 
county  a  general  assignment  to  T.  L.  New- 
comb,  as  assignee,  for  the  benefit  of  all  his  cred- 
itors, of  all  his  property  and  effects  liable  to  the 
payment  of  his  debts,  consisting  of  a  retail 
stock  of  furniture,  and  the  business  house  in 
which  it  was  kept  In  Pomona,  and  another 
tract  of  land.  He  was  In  falling  clrciunstances, 
and  was  being  pushed  by  his  creditors  for  pay- 
ment or  security,  and  particularly  by  C.  W. 
Goodin,  who,  on  the  day  the  deed  of  assign- 
ment was  made,  demanded  that  Geyer  give 
him  a  chattel  mortgage  to  secure  a  debt  of 
?221  due  him.  The  schedule  of  liabilities  was 
filed  on  Monday,  May  9,  1802,  at  7:20  p.  m.,  and 
within  an  hour  from  that  time  a  garnishee 
summons  had  been  served  on  Newcomb,  who 
was  not  yet  In  possession  of  the  property  and 
the  stock  of  goods  levied  on  by  R.  T.  Darby, 
a  constable,  in  an  action  brought  by  GU>odin 
upon  his  claim  before  a  justice  of  the  peace. 
Before  the  trial  was  had  In  said  action,  Geyer 
filed  a  motion  to  discharge  the  attachment,  the 
grounds  of  the  latter  being  that  Geyer  had  as- 
signed, removed,  or  disposed  of,  and  was  about 
to  diq>ose  of,  his  property,  with  the  Intention 
to  defraud,  lilnder,  and  delay-  his  creditors. 
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Geyer  made  no  defense  to  Goodln'a  claim  for 
a  Judgment.  The  motion  to  discharge  the  at- 
tachment was  heard  after  the  judgment  was 
rendered,  and  Newcomb  was  present,  and  was 
examined  as  a  witness,  on  the  hearing.  He 
was  not  asked  or  required  to  an.swer  as  garn- 
ishee In  the  action,  and  no  entry  was  made  on 
the  docket  concerning  said  garnishee,  except  as 
to  the  summon.s,  and  no  order  was  asked  for 
or  taken  against  him  except  that  he  was  ex- 
amined as  a  witness.  Newcomb  had  no  con- 
nection with  the  trial  or  the  hearing  of  said 
motion.  The  motion  to  discharge  was  over- 
ruled, and  the  attachment  sustained.  After- 
wards the  attached  property  was  sold  under  an 
order  of  the  jastice  of  the  peace  for  $220.  It 
was  actually  worth  ^."KO.  On  the  day  of  sale, 
and  just  prior  to  it,  Newcomb  served  a  written 
notice  on  both  Cioodin  and  Darby  that  he  claim- 
ed to  own  and  hold  said  property  as  assignee. 
Goodln  received  the  proceeds  of  the  sale,  and 
kept  the  same  except  the  costs,  which  he  paid 
to  the  justice.  No  appeal  was  taken  from  the 
orders  of  the  justice  in  the  attachment  pro- 
ceedings. Newcomb  had  taken  actual  pos- 
session of  all  the  assigned  property  not  attached 
directly  after  the  attachment  was  levied.  He 
was  appointed  permanent  assignee  by  the 
judge  of  the  court,  the  creditors  having  failed 
to  chooea  .on  assignee.  Prior  to  the  hearing  of 
the  motion  to  discbarge  the  attachment,  New- 
comb had  served  notice  on  the  constable  who 
made  the  levy,  and  on  the  attachment  civditor, 
that  he  claimed  the  attached  proi)erty  by  virtue 
of  the  asslgimient,  and  that  a  trial  of  the  right 
of  proiierty  would  be  had  at  a  day  named  In 
Bucb  notice;  but  the  notice  was  not  filed  with 
the  justice,  and  no  trial  or  further  proceedings 
were  had  thereunder.  The  court  found  that 
the  assignor  was  insolvent  when  he  made  the 
assignment,  and  that  the  same  was  made  in 
good  faith,  and  concluded  from  the  foregoing 
facts,  as  a  matter  of  law,  that  the  assignment 
took  effect  at  the  time  of  the  filing  of  the 
schedule  of  liabilities  in  the  clerk's  ofHcc;  that 
the  attnchmint  levied  after  that  time  was 
wrongful;  and  that  the  service  of  tlte  garnishee 
ttummons  on  the  provisional  assignee,  and  his 
examtaiation  as  a  witness  on  the  motion  to  dis- 
cliarge  an  attachment,  and  the  giving  of  the 
notice  as  to  trial  of  the  right  of  property,  did 
not  estop  him  from  maintaining  the  action 
against  Newcomb  and  Darby  for  the  value  of 
tlie  property  tak^i  and  sold  under  the  attach- 
ment proceedings. 

Counsel  for  plaintiffs  In  error  make  the  fol- 
lowing contention:  "The  proceedings  before 
Justice  Comings,  on  May  22,  ItfiKi,  wherein, 
after  a  full  bearing  of  the  merits  of  the  mo- 
tion of  Geyer  to  dissolve  the  attachment,  he 
sustained  It,  made  the  matter  res  adjudlcata, 
were  and  are  a  bar  to  this  action.  Newcomb 
was  a  party  to  that  suit  by  garnishee  sum- 
mons, under  paragraphs  4901  and  4902,  G^en. 
St.  1889.  He  was  In  privity  of  estate  with 
Geyer,  and  was  estopped  by  that  order."  In 
this,  we  think,  counsel  are  mistaken.  The 
contention  has  the  merit  of  novelty  alone. 


They  seek  an  unwarranted  expansion  of  the 
doctrine  of  res  adjudlcata.  See  Thomas  v. 
Baker,  41  Kan.  350,  21  Pac.  252;  Stapleton 
V.  Orr,  4.1  Kan.  170,  23  Pac.  lOB;  Railway  Co. 
V.  Reld,  .S4  Kan.  410,  8  Pac.  H40. 

It  Is  also  contended  tliat  Newcomb  Is  es- 
topiied  In  this  action  by  reason  of  the  fact 
that  be  gave  notice  to  (ioodin  of  a  trial  of  a 
right  of  property.  We  remark  tliat,  sini* 
there  was  no  trial,  there  could  be  no  estoppel, 
and  that  our  supreme  court  lias  held  tliat  sucli 
a  trial  is  not  conclusive  on  the  rights  of  the 
party  In  a  subserjuent  action.  Graves  v. 
Butcher,  24  Kan.  291;  DlUey  t.  McGregor. 
Id.  301. 

The  really  important  question  in  the  ca«e 
Is  as  to  the  validity  of  the  assignment,  the 
schedule  having  been  filed  two  days  after  the 
deed  of  assignment  was  executed  and  filed. 
No  cases  in  point  are  cited.  I'rior  to  1876  an 
assignor  was  not  required  to  file  a  schedule 
of  liabilities.  By  section  1.  c.  101.  Laws  1870 
(section  42,  c.  6,  Gen.  St.  1880).  It  is  provided 
that,  "in  every  case  of  assignment  under  tlie 
provisions  of  the  act  to  which  this  act  is  sup- 
plemental, there  shall  be  filed  in  the  office  of 
the  clerk  of  the  district  court  of  the  county  in 
which  the  assignment  Is  recorded,  on  the  day  of 
executing  such  assignment,  a  schedule  of  the 
liabilities  of  such  asslgner,"  etc.,  the  same  to 
be  verified  by  the  assignor.  The  second  sec- 
tion of  this  chapter  makes  It  the  duty  of  the 
clerk  of  the  district  court,  within  2  days  next 
following  the  filing  of  such  schedule,  to  mall 
to  each  creditor  a  notice  of  such  as.slgnment. 
and  requires  him  to  name  therein  a  day  not 
less  than  20,  nor  more  30,  days  from  the  day 
of  such  assignment  on  which  a  meeting  of  the 
creditors  of  such  assignor  will  be  held  at  the 
office  of  said  clerk  to  choose  an  assignee  for 
such  trust.  The  latter  section  uses  toe  words 
"from  the  day  of  such  assignment"  as  des- 
ignating the  date  from  which  the  clerk  Is  to 
determine  the  time  for  the  meeting  of  the 
creditors,  under  the  limitation  fixed  by  the 
statute.  It  Is  evident  that  the  day  of  the  as- 
signment here  meant  is  that  on  which  the 
schedule  Is  filed,  and  that,  If  a  deed  of  assign- 
ment Is  filed  for  record  before  the  schedule  la 
filed,  such  deed  would  be  wholly  Inoperative, 
and  would  remain  so  until  the  schedule  Is  til- 
ed. Is  not  such  tlie  condition  in  this  case, 
and  did  not  the  subsequent  filing  of  the  sched- 
ule make  the  deed  effectual  and  operative? 
Our  supreme  court  has  held  that  a  deed  (rf 
assignment  drawn  up,  signed,  and  acknowl- 
edged oa  a  given  date,  but  not  delivered  until 
a  later  date,  took  effect  from  the  time  of  de- 
livery. Walker  v.  Newlhj,  22  Kan.  106.  Ob- 
viously, such  a  deed  has  no  force  until  it  Is  not 
only  delivered,  but  filed  for  record,  and  then 
it  cannot  oiierate  as  a  conveyance  of  the  as- 
signor's property  as  against  his  creditors  un- 
til the  law  Is  fully  complied  with.  The  fil- 
ing of  the  scredule  of  liabilities  Is  not  only  es- 
sential to  the  validity  of  the  assignment,  but 
it  is  also  the  initial  point  in  the  administration 
of  the  assigned  estate.    All  the  creditors  are 


Digitized  by 


Google 


Otali.) 


IN  AE  DE  CAMP. 


to  be  notified  by  the  clerk  of  the  court,  and 
they  have  the  power  to  choose  a  permanent 
assignee.  Such  nottflcaUon  cannot  take  place 
imtll  after  the  schedule  is  hied.  It  would 
seem  that  their  rights  cannot  be  affected  in- 
juriously by  reason  of  the  fact  that  an  inop- 
erative deed  of  asKlgiimont  Is  of  reoonl.  It 
may  well  be.  If  some  fraudulent  purpose  in 
withholding  the  schedule  is  disclosed  by  the 
evidence,  and  it  apiwars  that  an  attachment 
was  actually  levied  before  the  schedule  was 
filed,  that  such  an  attachment  would  be  sus- 
tained. We  are  not  deciding  that  it  would 
not  be  held  good  under  such  conditions.  But 
in  this  ca^e  the  court  found  that  the  assign- 
ment was  made  in  good  faith,  and  we  must 
therefore  conclude  that  the  schedule  was  not 
withheld  for  any  wrongful  purpose.  It  fol- 
lows, then,  that  the  attachment  ought  not  to 
have  been  sustained,  and  that,  since  it  was 
levied  after  the  schedule  was  tiled,  the  as- 
signment must  be  held  good  as  against  the  at- 
tachment proceedings.  An  assignment  made 
by  an  Insolvent  debtor,  in  good  faith,  for  the 
benefit  of  all  his  creditors,  ought  to  be  sustain- 
ed. Our  supreme  court  has  said  that  fraud 
is  not  to  be  presumed  from  the  proTlsions  of 
an  assignment  where  it  will  admit  of  an  in- 
terpretation favorable  to  honesty  and  good 
faith.  Long  Bros.  v.  West  &  Co.,  31  Kan.  298, 1 
Pac.  545.  But  here  we  have  a  positive  huding 
of  good  faith.  The  assignment  ought  not  to 
be  overthrown  in  favor  of  an  attaching  cred- 
itor under  such  circumstances.  Both  the  deed 
of  assignment  and  the  schedule  having  been 
filed  prior  to  the  levy  of  the  attachment,  we 
hold  that  the  assignment  was  made  effectual 
before  the  levy,  and  that  the  latter  was  invalid. 
Possession  by  the  assignee  was  not  essential 
to  the  validity  of  the  assignment  lx>we  v. 
Kean  (111.  Sup.)  28  N.  E.  1036.  It  foUows 
that  the  assignee  was  entitled  to  recover  from 
the  defendants  below  the  value  of  the  goods 
taken  under  the  attachment  proceedings.  The 
Judgment  of  the  district  court  will  be  aitlrmed. 
All  the  Judges  concurring. 


(IS  Utah  158) 

In  re  DE  CAMP. 

(Supreme  Court   of   Utah.     July   7,   1807.) 

Habeas  Corpus— Attkmpt  to  Commit  a  Crime— 

Prriod  op  Skstescb. 

1.  Attempts  to  murder  otherwise  than  by  poi- 
souing  or  iisaiiult  are  incliiiled  iu  tho  gciipriil  ilc- 
wription  of  altoniiitetl  crinu-a  tipfiutvl  in  Hectioii 
4744,  Comp.  I^ws  I'tnh  1888. 

2.  Petitioner  was  spiitenoed  to  impriaoiunent 
for  12  years  for  an  attempt  to  coinmit  murder. 
Hrli!,  that  uikUt  section  4744.  Comp.  Ijiws  ITtah 
1888,  providing  that  a  iierson  nttcniptiiig  to  com- 
mit a  crime  may  be  xentenred  to  iiii|iriMonnient 
not  p-xcetsling  half  of  the  longest  term  for  which 
he  might  have  N-cu  imprisoned  had  he  comnn'ttcd 
the  miuc.  the  petitioner  might  be  sontenc-ed  for 
twelve  years,  although  it  was  uncertain  that  he 
would  have  lived  24  years  had  he  committed  the 
crime  and  been  sentenced  for  life. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; Ogdcn  Uiles,  Judge, 


Amplication  by  Frank  De  Camp  for  a  writ 
of  habeas  corpus.  From  an  order  denying  the 
same,  petitioner  ajtpealB.     Afflcmed. 

J.  H.  Murphy  and  S.  P.  Armstrong,  for  ap- 
l^ellant.  A.  C.  Bishop,  Atty.  Gen.,  and  Benner 
X.  Smith,  for  the  State. 

ZAXE,  C.  J.  This  is  an  appeal  from  an  or- 
der of  the  district  court  denying  petitioner's 
motion  for  discliarge  from  imprisonment  on  a 
writ  of  habeas  corpus.  It  appears  from  the 
record  that  the  petitioner  was  convicted  on  the 
13th  day  of  October.  18&4,  of  an  attempt  to 
commit  murder,  as  described  in  the  Indict- 
ment, on  the  17th  day  of  July,  18&4,  and  sen- 
tenced to  12  years'  Imprisonment  in  the  state 
prison.  The  crime  of  which  be  was  found 
guilty  is  defined  in  section  4744  of  the  Com- 
piled Lews  of  Utah  of  1SS8  as  follows:  "Ev- 
ery person  who  attempts  to  commit  any  crime, 
but  fails,  or  is  prevented  or  Intercepted  in  the 
perpetration  thereof,  is  punishable,  where  no 
provision  is  made  by  law  for  the  punishment 
of  such  attempts,  as  follows:  <1)  If  the  of- 
fense 80  attempted  is  punishable  by  imprison- 
ment in  the  penitentiary  for  five  years,  or 
more,  or  by  imprisonment  in  a  county  Jail,  the 
person  guilty  of  such  attempt  is  punishable  by 
imprisonment  In  the  penitentiary,  w  in  a  coun- 
ty Jail,  as  the  case  may  be,  for  a  term  not  ex- 
ceeding one  half  the  longest  term  of  fmprlson- 
ment  prescribed  upon  a  conviction  of  the  of- 
fense so  attempted."  The  administration  of 
poison  with  intent  to  kill,  when  death  does  not 
result,  and  assaults  with  intent  to  commit 
murder,  are  specially  defined  as  crimes,  and 
their  punishment  is  provided  for  In  other  sec- 
tions of  the  statute.  From  this  the  petitioner 
Insists  It  should  be  inferred  the  legislature 
did  not  Intend  to  Include  other  attempts  to 
murder  as  crimes  In  the  general  sectlMi  quot- 
ed. Murder  without  the  use  of  poison,  or 
without  assault.  Is  equally  as  wicked  as  with 
the  use  of  those  means,  and  the  punishment  of 
attempts  to  murder  by  other  means  is  equally 
essential  to  the  protection  of  human  life.  We 
are  of  the  opinion  that  attempts  to  murder 
otherwise  than  by  poisoning  or  assault  are  In- 
cluded In  the  general  [MX>vlsion  of  attempted 
crimes  defined  In  section  4744.  For  attempts 
to  commit  crimes  punishable  by  imprisonment 
in  the  penitentiary  for  five  years  or  upward, 
the  above-named  section  prescribes  punlsli- 
ment  by  imprisonment  for  a  term  not  exceed- 
ing one-half  the  longest  term  prescribed,  upon 
conviction  of  the  offense  attempted.  The  of- 
fense attempted  in  this  case  was  murder,  and 
the  statute  fixing  the  pimljflunent  for  murder 
declares  that  every  person  found  guilty  of 
murder  in  the  fli-st  degree  shall,  upon  the 
recommendation  of  the  Jury,  suffer  death,  or 
hnprlBonment  for  life.  In  the  discretion  of  the 
court,  and  that  every  person  guilty  of  murder 
In  the  second  degree  shall  be  imprisoned  at 
hard  labor  for  a  tenn  not  leas  than  10  yearK, 
and  it  may  extend  to  life.  The  longest  term 
for  impirlBoument  in  the  first  and  second  d«' 
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grees  Is  the  same.  In  the  one  case  the  term 
mnst  be  for  life,  and  in  the  other  it  may  ex- 
tend during  life.  For  murder  In  the  second 
degree  the  court  may  fix  the  term  for  any 
number  of  daj's,  mouths,  or  years,  not  less 
than  10  yeai-s.  It  may  extend  to  24  years  or 
more,  but,  if  the  convict  dies  before  that  time, 
his  term  ends.  It  cannot  extend  beyond  his 
life.  No  term  of  imprisonment  can  extend 
longer.  All  sentences  fca*  terms  are  for  life, 
when  the  convict  dies  before  the  time  fixed 
ends.  It  is  clear  that  the  court  could  have 
sentenced  a  person  convicted  of  murder  for  24 
years  or  more,  and  the  defendant's  term  did 
not  exceed  one-half  of  such  a  twm.  While 
the  court  bad  no  legal  right  to  sentence  the  de- 
fendant for  more  than  one-half  the  longest 
term  for  murder,  he  could  make  the  term  less 
than  one-half.  Of  course,  the  court  could  not 
ascertain  one-half  of  a  life  sentence;  but  he 
could  say  that  the  longest  term  of  years  for 
which  a  person  convicted  of  murder  could  be 
sentenced  might  be  24  years  or  more,  and  fix 
the  defendant's  term  at  12  years.  People  v. 
Gardner,  08  Cal.  127,  32  Pae.  880.  We  find  no 
error  in  this  record.  The  Judgment  appealed 
from  is  afflrmed. 

MINER,  J.,  and  HART,  District  Judge,  con- 
cur. 


(15  Utah  tS3) 

REESE  V.  MORGAN  SILVER  MIN.  CO. 

(Supreme  Court  of  Utah.    July  2,  1897.) 

Injury  to  Employe — Costhibutoby  Neolioencb 
— QcESTioN  for  Jury. 

1.  Deceased  came  to  hix  death  while  descending 
defendant's  mine.  A  nonsuit  was  granted  on  evi- 
dence respecting  the  manner  of  his  desrent,  which 
the  court  regarded  as  the  cause  contributing  to 
the  loss  of  his  life;  but,  as  there  were  reasons 
and  theories  upon  which  such  a  manner  of  de- 
scent might  be  reconciled,  not  only  with  reason- 
able care,  but  safety,  on  the  part  of  the  deceased, 
and  as  there  was  further  evidence  to  show  gross 
negligence  on  the  part  of  the  defendant  in  not 
repairing  and  keepmg  in  safe  condition  the  lad- 
der upon  which  deceased  descended,  it  wag  error 
in  the  court  to  grant  a  nonsuit. 

2.  When  a  given  state  of  facts  is  such  that 
reasonable  men  might  fairly  differ  upon  the  qnes- 
tion  as  to  whether  there  was  contributory  negli- 
gence or  not,  the  determination  of  the  matter 
is  for  the  jury.  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same 
conclusions  from  them  that  the  question  of  con- 
tributory negUgence  is  considered  one  of  law  for 
the  court. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty; A.  G.  Norrell,  Judge. 

Action  by  E.  W.  Reese,  administrator  of 
Meredith  Reese,  against  the  Morgan  Silver 
Mining  Company.  Judgment  for  defendant, 
and  plaiutifiC  appeals.    Reversed. 

Powers,  Straup  &  Llppman,  for  appellant 
Moyle,  Zane  &  Costlgan,  for  respondent. 

MINER,  J.  This  appeal  is  taken  from  a 
judgment  of  nonsuit.  Plaintiff's  Intestate 
was  in  the  service  of  the  respondent  as  a 


common  miner  In  Its  mine  at  Park  City,  and 
was  killed  by  falling  from  a  ladder  extend- 
ing down  the  shaft  In  Its  mine,  the  rungs  of 
which  had,  as  alleged,  become  rotten,  dan- 
gerous, and  unsafe.  It  appears  that  the 
mine  was  worked  through  a  shaft  and  in- 
cline. The  incllue  ran  down  at  an  angle  of 
about  36  to  40  degrees  for  the  first  100  feet, 
and  then  almost  perpendicular  for  the  next 
100  feet,  and  at  an  angle  of  about  80  degrees 
for  the  next  1(X)  feet,  making  an  incline  of 
about  300  feet.  Reese,  the  deceased,  bad 
worked  there  in  the  shaft  for  10  days.  Plain- 
tiff's witnesses  say  in  going  down  and  re- 
turning the  men  used  a  ladder.  This  ladder 
was  built  on  mud  sills.  Then  came  the  mngs 
of  the  ladder,  and  the  stringers  to  which 
the  mngs  were  nailed.  The  steps  or  mnga 
of  the  ladder  were  nailed  on  underneath, — 
the  ladder  was  upside  down,  so  to  speak. 
The  ladder  was  laid  with  the  mngs  down, 
so  that  the  bucket  could  be  hauled  up  along 
the  stringers.  Down  the  incline,  at  a  point 
where  It  turned  steeper,  there  was  an  Iron 
roller  over  which  ran  the  cable  that  pulled 
the  bucket.  Reese  used  this  ladder,  and  bad 
opportunity  of  becoming  acquainted  with  its 
condition,  so  far  as  he  could  see  with  a  can- 
dle going  up  and  down  to  work.  After  the 
accident,  there  was  one  broken  rung  below 
where  the  iron  roller  was,  and  where  the 
Incline  turned  down  very  steep.  This  rung 
was  gone,  and  another  one  was  hanging  by 
one  nail  on  one  side.  There  was  one  rung 
in  the  ladder  between  the  two  missing  ones. 
Prior  to  this  accident,  this  ladder  was  out 
of  repair,  and  the  superintendent  had  been 
notified  of  its  dangerous  condition  several 
times  some  two  or  three  weeks  before  the 
accident.  He  was  told  that  some  one  would 
get  hurt.  He  replied  that  he  would  have  It 
attended  to,  but  it  was  not  repaired.  The 
ladder,  liefore  the  accident,  was  badly  worn, 
a  number  of  steps  had  been  broken  off  of  it, 
and  it  was  patched  up  in  different  ways,  and 
it  was  almost  Impossible  to  get  a  band  or 
foot  hold  anywhere  on  It  The  bucket  slid 
on  it,  and  the  dirt  fell  very  often  out  of  the 
bucket,  and  in  being  dragged  over  the  rungs 
the  bucket  caused  the  rungs  to  be  worn  off. 
The  ladder  was  so  filled  with  dirt  and  mud 
that  a  person  could  not  take  hold  of  It  In 
many  places  it  was  necessary  to  take  a  can- 
dlestick and  dig  in  to  get  any  kind  of  a  hold. 
Many  of  the  rungs  were  nearly  worn  In  two 
by  the  bucket.  The  ladder  and  stringers 
were  rotten,  and  the  sills  would  not  hold 
the  nails  to  the  rungs,  because  they  were 
so  rotten.  This  was  its  condition  the  morn- 
ing before  the  accident.  At  the  time  of  the 
accident,  Reese,  the  deceased,  and  several 
other  workmen,  started  down  the  ladder. 
Reese  was  ahead,  and  went  down  the  lad- 
der with  his  back  to  It  Witnesses  could  not 
tell  what  position  he  was  In,  whether  facing 
the  ladder  or  not,  when  his  light  went  out 
He  went  15  or  20  feet  with  his  back  to  the 
ladder.    The  rungs  were  out  just  below  tbe 
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Iron  roller  five  or  six  feet  The  Incline  is 
75  to  80  degrees,— almost  perpendicular.  At 
the  top  of  the  ladder  at  the  first  Incline  a 
person  could  walk  with  his  face  from  the 
ladder.  If  so  Inclined,  and  then  turn  around 
afterwards.  Deceased  fell  1^  minutes  after 
he  started.  He  went  faster  than  any  of  the 
workmen.  His  companions  requested  him 
not  to  go  so  fast,  for  fear  rocks  would  fall. 
At  this  time  Reese  was  near  the  Iron  roller, 
40  to  60  feet  ahead  of  his  fellow  workmen, 
and  It  was  at  this  time  that  his  light  went 
out,  and  It  was  the  last  time  he  was  seen 
alive.  He  was  afterwards  found  dead  at 
the  foot  of  the  shaft  No  one  could  tell 
where  he  fell.  The  rung  was  out  of  the 
ladder  just  below  the  Iron  roller,  and  the 
ladder  was  found  to  be  in  a  very  rotten  and 
defective  condition  after  the  accident  as  it 
was  before  the  accident  Deceased  was  21 
years  of  age,  had  no  mother,  wife,  or  chil- 
dren, but  contributed  towards  the  support  of 
his  father.  Other  formal  proof  was  Intro- 
duced. At  the  close  of  plaintiffs  case  the 
court,  on  motion  of  defendant,  granted  a 
nonsuit  on  the  ground  that  the  plaintiff  con- 
tributed to  cause  the  injury. 

The  question  of  negligence  and  contributory 
negligence,  as  affecting  the  right  of  recovery, 
such  as  Is  presented  by  this  appeal,  has  of- 
ten been  presented  and  passed  upon  by  this 
court.  It  appears  from  the  testimony  that  the 
first  100  feet  was  on  an  Incline  S6  to  40  feet; 
that  deceased  started  on  ahead  of  his  two  com- 
panions, walking  with  his  back  to  the  ladder, 
and  continued  to  walk  In  this  way  for  a  min- 
ute or  two  for  15  or  20  feet;  that  one  could 
walk  down  the  first  100  feet  of  the  ladder 
with  his  back  to  the  ladder,  if  so  inclined,  on 
account  of  Its  gradual  descent,  and  could  then 
turn  around,  and  walk  with  his  face  to  the 
ladder.  The  Iron  roller  was  100  feet  down 
from  the  starting  point.  At  this  point  the  In- 
cline was  75  to  80  degrees,— almost  straight 
down.  The  rungs  of  the  ladder  were  out  5 
or  6  feet  below  the  roller.  The  light  that  de- 
ceased held  went  out  near  the  roller,  but  wit- 
ness could  not  say  whether  deceased  was  go- 
ing down  with  his  back  to  tlie  ladder  or  not 
when  his  light  went  out  Whether  In  going 
down  the  ladder  rapidly,  with  his  back  to  U, 
was  negligence,  depended  upon  the  agility, 
dexterity,  and  care  exercised  by  the  deceased, 
the  condition  of  the  ladder,  and  whether  he 
was  familiar  with  that  manner  of  descent 
One  person  might  be  able  to  descend  a  ladder 
with  agility  and  safety  with  his  back  to  It, 
and  that  might  be  the  only  convenient  and 
safe  way  he  could  descend  It,  while  It  might 
be  dangerous  and  negligent  for  another  man 
to  make  the  descent  in  that  manner.  A  left- 
handed  man  might  do  a  certain  act  without 
being  negligent,  while  It  might  be  negligence 
In  a  right-handed  man  to  attempt  to  do  the 
same  thing  left-handed.  What  might  be  deem- 
ed ordinary  care  and  prudence  In  one  case 
may,  under  different  surroundings  and  cir- 
cumstances, be  gross  negligence.     The  Jury 


might  have  found  that  It  was  the  proper  way 
for  deceased  to  descend  the  ladder.  The  solid 
heel  might  take  better  hold  of  the  rung,  the 
rear  of  which  was  filled  with  dirt  than  the 
more  supple  toe  of  a  shoe.  The  proof  shows 
that  back  of  the  rungs  the  dirt  was  packed  so 
hard  that  It  was  necessary  to  get  a  pick,  and 
dig  It  out,  before  one  could  get  a  hand  bold 
of  the  rungs.  Under  these  circumstances, 
could  he  have  gone  down  the  ladder,  facing  It, 
as  safely  as  with  his  back  to  It?  When  the 
deceased  reached  the  roller  and  the  steep  de- 
scent, he  might  have  turned,  facing  the  ladder. 
There  Is  no  proof  that  he  did  not  There  Is 
proof  that  he  could  do  so.  The  Jury  might 
have  found  that  be  did.  Negligence  cannot  be 
presumed;  It  must  be  proved.  The  court  can- 
not presume  that  he  went  down  negligently. 
In  the  absence  of  proof,  for  the  presumption 
would  be  that  he  weat  down  using  due  cajre. 
Prior  to  the  accident,  there  were  no  broken 
rungs  on  the  ladder.  After  the  accident  a 
broken  rung  was  found  hanging  by  a  nail  on 
one  side  of  the  ladder,  next  but  one  above 
another  one  broken.  In  descending  the  ladder, 
using  due  care,  deceased  may  have  stepped 
upon  and  broken  the  rung  found  hanging  by 
a  nail,  and  then  have  fallen  to  his  death. 
This  theory  Is  reasonable  at  least.  This  nmg 
was  In  before  deceased  went  down.  It  was 
found  broken  after  he  went  down.  Who  broke 
It?  The  Jury  might  have  found  that  the  de- 
ceased broke  It  without  knowledge  of  Its  de- 
fective condition.  There  Is  no  proof  that  the 
deceased  knew  of  these  particular  rungs  being 
defective.  There  Is  proof  that  the  defendant 
did  know  that  the  whole  ladder  was  rotten 
and  dangerous  to  life  before  the  deceased  went 
down  it  to  his  death.  Why  should  not  the 
question  of  contributory  negligence  have  beoi 
submitted  to  the  Jury?  No  one  saw  the  de- 
ceased below  the  roller.  No  one  could  tell 
how  he  descended  the  ladder  below  the  roller. 
We  hare  no  right  to  presume  that  he  was  neg- 
ligent at  this  point  in  the  absence  of  proof; 
and,  as  we  have  seen,  the  proof  does  not  nec- 
essarily warrant  that  presumption. 

As  we  have  said,  that  which  amounts  to 
negligence  In  one  person  might  not  be  so  In  an- 
other, because  the  agUity,  dexterity,  caution, 
skill,  and  the  surrounding  circumstances  of 
the  one  might  dlSo'  from  that  of  the  other. 
The  question  of  negligence  or  the  want  of  It  In 
such  cases  must  depend,  not  upon  one  fact 
alone,  but  upon  all  the  facts  and  circumstan- 
ces of  the  case.  It  is  made  to  appear  from  the 
testimony  that  the  first  100  feet  was  on  an  in- 
cline of  36  to  40  degrees,  and  that  a  person 
could  walk  down  It  face  foremost,  and  when 
h«  got  to  the  roller  he  could  changa  It  does 
not  appear  from  the  testimony  that  the  deceas- 
ed was  on  this  100  feet  when  he  fell  from  the 
ladder;  nor  does  It  appear  that  he  was  walk- 
ing with  his  face  from  the  ladder  when  he 
did  fall;  n<w  does  it  appear  that  In  wallclng 
down  this  first  100  feet  he  was  not  exercising 
such  due  and  reasonable  care  as  a  person  In 
his  situation  would  ordinarily  use  with  safety. 
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How  the  deceased  went  down  tbe  ladder,  If  he 
did  ao^  below  tbe  roller  on  the  steep  incline, 
where  the  two  rungs  were  gone,  no  one 
knows.  This  incline  was  almost  perpendlca- 
lar.  It  will  not  be  presumed  without  proof 
that  deceased  did  a  foolish,  criminal  act,  by  at- 
tempting to  destroy  his  own  life.  Prior  to 
the  time  of  the  accident,  the  ladder  waa  out 
of  repair;  the  mngs  were  badly  worn,  and 
some  of  them  were  broken  off.  It  was  so 
rotten  that  nails  would  not  bold  the  steps  or 
rungs  onto  the  stringers  securely.  It  waa 
apparent  that  some  one  would  get  hurt  unless 
it  was  repaired.  These  facts  concerning  the 
condition  of  the  ladder  were  communicated  to 
tbe  superintendent  before  the  accident,  and  be, 
recognizing  its  bad  and  dangerous  condition, 
I»x>mlsed  to  hare  It  flxed,  but  failed  to  do  so. 
If  the  testimony  as  to  the  condition  of  the 
ladder  before  the  accident  is  true.  It  estal>- 
lished  a  clear  case  of  negligence  on  the  part 
of  the  defendant.  The  defendant  was  bound 
to  furnish  a  safe  ladder  upon  which  the  de- 
ceased could,  while  using  reasonable  care,  de- 
scend to  his  labors  In  safety.  This  shaft  was 
BO  dark  that  candles  were  required  to  be  car- 
ried by  each  workman,  and  it  could  not  be  re- 
quired or  expected  that  in  going  up  and  down 
the  ladder,  with  a  candle,  to  his  work,  the  de- 
ceased should  Inyestlgate  and  discover  the  rot- 
tea,  unsafe,  hidden  defects  of  the  ladder.  He 
waa  not  employed  tor  that  purpose.  Yet  he 
was  held  bound  to  use  his  eyes  and  nse  rea- 
sonable care  to  avoid  known  dangers,  and 
tbose  which  conld  be  seen  by  the  use  of  rea- 
sonable care.  If  he  knew  of  the  dangerous 
condition  of  the  ladder  which  caused  the  in- 
Jnry,  he  should  have  exercised  reasonable  care 
in  proportion  to  tbe  danger.  Whether  Reese 
was  negligent,  and  contributed  to  cause  the 
Injury  complained  of,  as  the  case  la  here  pre- 
sented, was  a  question  of  fact  for  tbe  Jury  to 
Iiass  upon.  When  a  given  state  of  facts  Is 
such  that  reasonable  men  might  fairly  differ 
upon  the  question  as  to  whether  there  was 
contributory  negligence  or  not,  the  determina- 
tion of  the  matter  is  for  the  Jury.  It  is  only 
where  the  facts  are  such  that  all  reasonable 
men  must  draw  the  same  conclusions  from 
them  that  the  question  of  contributory  negli- 
gence is  ever  considered  one  of  law  toe  tbe 
court.  This  general  rule,  so  often  laid  down 
by  this  court,  fcdlowtng  tbe  case  of  Railway 
C!o.  V.  Ives,  144  U.  S.  417,  12  Sup.  Ot.  679, 
should  always  be  kept  In  mind  when  consider- 
ing these  questions.  Wines  v.  Railway  Co.,  9 
Utah,  232,  33  Pac.  l<m.  In  the  case  of  De- 
derlchs  v.  Railway  Co.,  44  Pac.  649,  this  court 
said  that:  "Aa  the  question  of  negligence 
and  want  of  ordinary  care  on  the  part  of  the 
defendant  was  one  of  the  facts  for  the  jury  to 
determine  nnder  all  the  facts  and  circumstan- 
ces of  the  case,  and  nnder  proper  Instruc- 
tions from  tbe  court,  so,  also,  the  question  as 
to  whether  or  not  the  plaintiff,  by  his  negli- 
gence and  want  of  ordinary  care  and  caution, 
oontrlbnted  to  cause  tbe  injury,  and  whether 
or  Dot  there  waa  negligence  in  the  irialntlff 


which  was  the  proximate  cause  of  tbe  Injury, 
and  whether  or  not  the  defendant,  by  the  ex- 
ercise of  reasonable  care  and  prudence,  might 
have  avoided  the  consequences  of  the  plain- 
tiff's negligence,  if  it  was  such,  were  likewise 
questions  of  fact  for  the  Jnry  to  dettfmlne, 
under  like  rules."  In  Saunders  v.  Padflc  Go. 
(Utah)  44  Pac.  932,  the  court  said:  "Whether 
or  not  the  appellant,  undM  the  peculiar  cir- 
cumstances of  the  case,  was  himself  guilty  of 
a  want  of  ordinary  care  which  contributed  to 
the  injury  was  a  question  for  the  Jnry,  and  not 
a  question  of  law  for  the  c/urt."  We  are  of 
the  opinion  that  It  was  for  the  Jury  to  pass  np- 
on  the  testimony,  and  determine  from  It  tbe 
question  ot  the  negligence  of  the  defendant  In 
the  matter  complained  of,  and  as  to  the  con- 
tributory negligence  of  the  plaintiff's  Intestate 
nnder  the  peculiar  circumstances  In  proof. 
E^ch  case  involving  this  question  must  be 
weighed  by  such  a  reasonable  standard  of  care 
as  would  be  applied  to  the  conduct  of  or- 
dinarily prudent,  reasonable  men  acting  under 
like  circumstances,  taking  into  consideration 
the  place,  time,  locality,  and  general  clrcnm- 
Btances  surrounding  the  whole  transaction. 
Under  the  facts  and  circumstances  shown  In 
this  case,  we  are  of  the  opinion  that  the  court 
erred  In  taking  It  from  the  jury.  Dederlchs  v. 
Railway  Co.,  44  Pac.  M9,  13  Utah,  34;  Hall 
T.  Railway  Co.,  44  Pac.  1046,  IS  Utah.  243; 
Smith  V.  Railway  Co.,  9  Utah,  141,  ©  Pac. 
626;  Woods  V.  Southern  Pac.  Co.,  9  Utah,  146, 
33  Pac.  628;  Wines  v.  Railway  Co.,  9  Utah, 
2.H2.  33  Pac.  1042;  Lowe  v.  Salt  Lake  City.  44 
Pac.  1062,  13  Utah,  91;  Saunders  v.  Southon 
Pac  Co.,  44  Pac.  932,  13  Utah,  275;  BaUway 
Co.  ▼.  Ives,  144  U.  S.  4Q8,  12  Sap.  Ct  679; 
Handley  v.  Mining  Co.,  40  Pac.  295,  U  Utah, 
— ,  The  Judgment  of  the  district  court  la  re- 
versed, and  a  new  trial  granted. 

BARTOH,  J.,  concnra. 


(U  VUb,  391) 
VICTOR  GOLD  A  SILVER  MIN.  CO.  v.  NA- 
TIONAL BANK  OF  THE  REPUB- 
LIC et  aL 
(Supreme  Court  of  Utah.    July  10,  1807.) 

EXSCUTtON— BSDBMPTION— FiXDIXOS  OF    COCRT — 

OrricRR  o»  Corporation— AcTHORiTT. 

1.  Plaintiff,  a  mining  company,  slipped  that, 
from  a  sale  on  an  execution  against  it,  defendant 
bank  had  no  right  to  redeem  on  a  judgment 
against  Groesbeck,  on  the  ground  that  Clawson, 
who  purchased  at  tbe  execution  sale,  held  the  title 
to  the  mine  in  equity  for  Groesbeck,  for  the  rea- 
son that  Groesbeck  was  the  president  of  the 
mining  company,  and  advanced  its  money  to  pay 
the  purchase  price;  and  alleged  further  that  in 
due  time  it  duly  tendered  the  money  to  redeem 
from  the  sale  on  execution  from  which  the  bank 
waa  permitted  to  redeem.  Beld,  that  the  presiden- 
cy of  Groesbeck,  the  advance  of  the  money  of 
the  mining  company  to  pay  the  purchase  price, 
and  the  tender  by  it  of  the  redemption  money, 
were  essential  and  ultimate  facts,  and  that  the 
court  should  have  found  that  they  did  or  did  not, 
respectively,  exist. 

2.  HrUr,  further,  that,  U  Groesbeck  waa  the 
president  of  the  mining  company,  be  could  not 
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bind  thp  companj  by  conaenting  tn  the  mle  of 
the  proiHTty  to  Clawson,  to  be  held  for  himself. 

3.  Also,  hrItU  that,  when  any  offlror  of  a  wr- 
poration  U  aotinK  partly  for  himself  and  partly 
for  the  corporatiou,  notice  to  him  will  not  aflect 
the  riithts  of  the  company. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  First  district; 
W.  U.  Klnff.  Judge. 

Action  by  the  Victor  Gold  &  Silver  Mining 
Company  against  the  National  Bank  of  the 
Republic  and  others.  Judgment  for  defend- 
ants, and  plaintiff  appeals.    Reversed. 

Brown  &  Henderson,  for  appellant.  Booth, 
Lee  &  Gray,  Dey  &  Street,  and  Samuel  A. 
King,  for  respondents. 

ZAKE,  C.  J.  It  appears  from  the  plead- 
ings and  findings  in  this  case  that  the  plain- 
tiff corporation  was  the  owner  of  the  four 
mining  claims  described  In  the  complaint, 
and  that,  by  virtue  of  an  execution  Issued 
upon  a  Judgment  against  it  In  favor  of  Tuck- 
er &  Wallace,  they  were  sold  to  one  Claw- 
son,  who  received  a  deed  from  the  sheriff; 
that  afterwards  J.  M.  Wheeler,  G.  W.  Parks, 
and  E.  I>.  R.  Thompson  obtained  judgment 
against  the  plaintiff  for  |8(>5.:i5,  and  in  aid 
of  an  execution  issued  thereon  they  filed  a 
bill  to  set  aside  tlie  deed  and  sale  to  Claw- 
son  on  the  ground  the  money  paid  by  him 
was  furnished  by  the  plaintiff,  and  that  the 
sale  and  deed  were  made  to  Clawson  to  pre- 
vent the  creditors  of  the  plaintiff  from  col- 
lecting their  debts.  A  default  was  entered, 
and  the  deed  and  sale  were  set  aside,  and 
the  property  was  held  to  belong  to  the  plain- 
tiff, the  mining  company,  and  subject  to  the 
executions.  The  executions  were  levied  up- 
on them  as  plaintiff's  property,  and  upon 
the  sale  Frank  Knox,  president  of  the  Na- 
tional Bank  of  the  Republic,  became  the 
purchaser,  for  ^070.01.  It  further  appears 
that  the  bank,  by  virtue  of  a  Judgment 
against  William  Groesbeck,  and  an  execu- 
tion thereon,  redeemed  from  the  sale  to 
Knox,  if  the  right  to  do  so  existed;  and,  the 
time  for  redemption  from  the  bank  having 
expired  under  the  statute,  the  sheriff  exe- 
cuted a  deed  to  the  bank.  The  foregoing  facts 
were  alleged  in  tlie  pleadings,  and  establish- 
ed by  the  fiudings  of  the  court  Other  facts 
are  alleged  in  the  pleadings,  as  to  the  ex- 
istence and  effect  of  which  there  is  much 
controversy.  The  court  below  found  the 
title  to  the  property  in  dispute  In  defendant, 
and  so  decreed,  and  decreed  further  that  the 
title  of  the  bank  should  be  quieted,  and 
granted  a  wrtt  of  possession.  From  the  de- 
cree the  plaintiff  has  appealed,  and  assigns 
numerous  errors  upon  the  exceptions  to  the 
rulings  of  the  court,  and  to  its  findings.  The 
appeal  was  not  taken  In  time  to  allow  ns  to 
review  the  exceptions  to  the  decision  on  the 
ground  it  was  not  supimrted  by  the  evidence. 

The  plaintiff  claims  It  bad  the  right  to  re- 
deem, under  subdivision  1  of  section  3443, 
Comp.  Laws  Utah  1888,  from  the  sale  on  the 


execution  of  Wheeler  et  al.;  and  the  bank 
claims  It  had  the  right  to  redeem  as  redemp- 
tloner  under  the  second  subdivision  of  the 
same  section,  and  that  Its  redemption  was 
valid  in  law  and  in  equity.  The  section  is 
as  follows:  "Property  sold  subject  to  the 
redemption  as  provided  in  the  last  section, 
or  any  part  sold  separately,  may  be  redeem- 
ed in  the  manner  hereinafter  provided  by 
the  following  iiersons  or  their  successors  in 
interest:  (1)  The  Judgment  debtor,  or  his 
successor  in  interest  in  the  whole  or  any 
part  of  the  property.  (2)  A  creditor  having 
a  lien  by  Judgment  or  mortgage  on  the  prop- 
erty sold,  or  on  some  share  or  part  thereof, 
subsequent  to  that  on  which  the  property 
was  sold.  The  persons  mentioned  in  the  sec- 
ond subdivision  of  this  section  are  in  this 
chapter  termed  redemptloners."  It  appears 
from  the  findings  tbat  the  executions  by 
virtue  of  which  the  sale  was  made  from 
which  the  Bank  of  the  Republic  redeemed 
was  issued  on  a  Judgment  against  the  pUiIn- 
tlff,  and  the  property  sold  was  levied  on  as 
plaintifTs.  But  the  bank  claimed  on  the 
trial  of  this  case  that  the  sale  to  Clawson 
and  the  sheriff's  deed  to  him  passed  the  le- 
gal and  equitable  title,  and  the  decree  in 
aid  of  the  Wheeler,  Parke,  and  Thompson 
executions  only  set  that  sale  and  deed  aside 
as  to  the  execution  in  favor  of  Wheeler, 
Parks,  and  Thompscm.  and  left  the  title  sub- 
ject thereto  in  Clawson,  in  trust  for  Groes- 
beck, and  that  the  bank  by  virtue  of  its 
Judgment  against  Groesbeck  acquired  a  lien, 
by  virtue  of  which  the  t>ank  was  a  redemp- 
tioner,  with  the  right  to  make  the  redemption 
on  which  it  relied,  and,  further,  that  plain- 
tiff, having  been  devested  of  Its  title,  bad  no 
longer  any  right  to  redeem  as  a  Judgment 
debtor.  The  bank  places  Its  right  to  redeem 
by  virtue  of  the  Judgment  against  Groesbeck 

(1)  on  the  ground  that  the  plaintiff  agreed 
with  Groesbeck  and  Clawson  that  the  latter 
should  buy  the  property  at  execution  sale, 
and  the  deed  should  be  made  to  Clawson, 
and  the  property  held  in  trust  for  (iroesbeck; 

(2)  because  Groesbeck  advanced  the  money 
which  was  paid  by  Clawson  upon  the  pur- 
chase; (3)  because  the  plaintiff  allowed  the 
sale  to  remain  unqticstioned,  and  took  no 
steps  to  set  the  deed  or  sale  aside,  for  21 
months;  (4)  because  of  the  apparent  acqui- 
escence of  the  plaintiff,  the  defendant  ex- 
pended money  in  establishing  Groesbeck's 
title  to  the  property. 

The  answer  of  the  mining  corporation  to  the 
cross  complaint  of  the  bank  denied  the  above 
facts  relied  upon  by  the  bank,  and  in  its  com- 
plaint, as  amended,  and  in  Its  answer  to  the 
cross  complaint  of  the  bank,  the  plaintiff  al- 
leged that  Groesbeck,  before  and  when  the 
transactions  upon  which  the  bank  relies  occur- 
red, was  the  president  of  the  mining  corpora- 
tion, and  while  president  he  caused  his  son-in- 
law,  Clawson,  to  bid  off  the  property  for  the 
sum  of  $176,  which  was  furnished  to  Clawson 
by  Groesbeck  out  of  the  funds  of  the  plaintiff. 


Digitized  by  VjtJOVltr 


828 


40  PACIFIC  RBPORTBa. 


(Utah. 


and  paid  by  him  for  the  property;  that  the 
purchase  was  made  fraudulently  by  Clawson, 
with  the  advice  of  Groesbeck,  for  the  purpose 
of  defrauding  the  plaintiff  of  its  property;  and 
that  the  ofBcers  of  the  plaintiff,  exc^t  its 
president,  knew  nothing  of  the  sale,  or  the 
fraudulent  purposes  and  action  of  Groesbeck 
and  Clawson.  The  plaintiff  also  alleges  that 
the  decree  In  favor  of  Wheeler,  Parks,  and 
Thompson  set  the  deed  and  sale  to  Clawson 
aside  as  to  the  plaintltT,  as  well  as  to  the 
plaintiffs  In  that  case;  that  plaintiff  made  a 
lawful  tender  of  the  amount  necessary  to  re- 
deem from  the  sale  on  the  Wheeler,  Parks, 
and  Thompson  executions,  and  denied  the  va- 
lidity of  the  sheriff's  deed  to  the  defendant; 
and  denied  that  Groesbeck  had  any  authority 
to  file  an  answer  for  the  plaintiff,  or  to  answer 
for  It.  The  plaintiff  also  alleged  that  Groes- 
beck was  acting  for  himself,  In  hostility  to  the 
Interest  of  plaintiff,  and  without  authority  to 
bind  It  by  any  of  the  admissions  or  agreements 
alleged  by  the  bank,  and  denies  any  consent 
that  the  property  might  remain  In  Clawson,  or 
acquiescence  therein,  or  that  the  plaintiff  was 
estopped  from  asserting  its  title  to  the  proper- 
ty. The  allegation  that  Groesbeck  was  the 
president  of  the  mining  company  was  essential 
to  the  plaintiff's  cause  of  action,  and  to  the 
defense  set  up  in  the  answer  to  the  defend- 
ant's cross  complaint  If  Groesbeck  was  presi- 
dent of  the  Victor  Gold  &  Silver  Mining  Com- 
pany, he  could  not  consent,  for  the  plaintiff, 
to  the  sale  of  Its  property  to  Clawson,  to  be 
held  in  trust  for  himself.  The  law  will  not 
permit  an  officer  of  a  corporation  to  act  for  the 
company  and  for  himself  in  making  any  con- 
tract between  them,  or  In  any  transaction  to 
the  subject-matter  of  which  they  may  have,  or 
may  thereby  acquire,  conflicting  Interests.  In 
such  case  the  agreement  or  assent  of  the  officer 
wlU  not  bind  the  company.  Officers  of  corpora- 
tions are  bound  to  exercise  their  official  pow- 
ers in  the  utmost  good  faith  for  the  benefit  of 
their  principals,  in  making  or  consenting  to 
any  transaction,  and  the  law  will  not  allow 
them,  as  to  the  same  transaction,  to  act  for 
their  own  ben^t.  The  agent  cannot  act  for 
himself  and  his  principal  as  to  anything  with 
respect  to  which  their  interests  may  rary. 
The  reason  Is  that  self-interest  may  prevent 
bim  from  the  performance  of  the  duties  he 
owes  his  principal.  4  Tbomp.  Corp.  H  4657, 
4«58,  4630;  Claflln  t.  Bank,  25  N.  Y.  293; 
Bank  v.  Gifford,  47  Iowa,  575.  When  the  of- 
ficer Is  acting  partly  for  himself  and  partly 
for  the  corporation,  a  notice  to  him  does  not 
affect  the  corporation.  In  section  4657,  Tliomp. 
Corp.,  the  rule  is  stated:  "But  it  should  be 
borne  constantly  In  mind  that  the  cases  where 
a  notice  to  the  president  or  any  officer  of  a 
corporation  will  affect  tbe  corporation  are  cases 
where  such  president  or  officer  is  acting  exclu- 
sively for  the  corporation.  In  cases  where 
they  are  acting  partly  for  the  corporation  and 
partly  for  themselves,  a  notice  to  them  does 
not  affect  the  corporation,  because  the  fact 
that  their  personal  Interest  is  opposed  to  that 


of  the  corporation  may  Induce  them  to  wltb- 
hold  the  information  thus  communicated  from 
the  directors,  or  from  the  appropriate  corporate 
officer.  In  receiving  a  communication  under 
such  circumstances  the  president  or  other  of- 
ficer is  held  not  to  represent  the  corporation, 
but  to  represent  himself  only." 

The  all^atlon  In  plaintiff's  complaint  that 
Groesbeck  was  president  of  the  mining  com- 
pany at  the  time  the  sale  and  the  deed  to 
Clawson  were  made,  and  when  he  filed  the 
answer  for  himself  and  for  the  plaintiff  to  the 
complaint  of  Wheeler  and  others  to  set  the 
deed  and  sale  aside,  and  when  he  withdrew  It, 
and  during  the  time  of  the  acquiescence  and 
admissions  of  Groesbeck  and  the  plaintiff,  re- 
lied upon  by  the  bank,  Is  one  of  the  facts  al- 
leged by  the  plaintiff  as  Its  cause  of  action. 
It  was  an  essential  fact,  not  an  evidentiary 
fact  to  prove  a  primary  or  essential  fact.  This 
fact,  with  the  other  facts  alleged  by  plaintiff, 
constituted  Its  cause  of  action.  The  facts  al- 
leged by  the  plaintiff  necessary  to  his  cause  of 
action  should  always  be  found,  but  facts  mere- 
ly affording  an  inference  of  the  truth  of  Indis- 
pensable facts  need  not  be  found.  If  Groes- 
beck was  president  of  plaintiff,  and  was  act- 
ing for  himself  In  procuring  Clawson  to  pur- 
chase and  hold  plaintiff's  property  In  trust  for 
himself,  such  agreement  was  fraudulent.  Such 
acts  of  the  president  would  not  bind  bis 
principal,  the  mining  company.  The  fact  of 
Groesbeck's  presidency  was  also  essential  to 
plaintiff's  defense  as  stated  in  Its  answer  to  the 
bank's  cross  complaint.  The  allegation  that 
the  money  paid  by  Clawson  on  the  purchase 
was  advanced  to  him  by  Groesbeck  from 
plaintiff's  money  was  also  a  fact  essential  to 
plaintiff's  case,  and  Its  defense  to  the  (tank's 
cross  complaint  There  Is  no  express  or  direct 
finding  as  to  this  fact  There  is  a  finding  to 
the  effect  that  Groesbeck  advanced  the  money, 
but  there  Is  no  direct  finding  that  the  Clawson 
purchase  was  not  paid  with  plaintiff's  money. 
If  the  mining  company's  money  was  used,  a 
trust  resulted  in  its  favor.  The  plaintiff  also 
alleged  in  Its  complaint  and  in  its  answer  to 
the  cross-complaint  of  defendant  an  offer  to 
redeem  from  the  sale  to  Knox  upon  the  Wheel- 
er execution,  and  a  tender  in  due  time  of  the 
amount  necessary  to  redeem.  As  to  this  alle- 
gation there  is  no  finding.  The  finding  that 
there  was  no  redemption  was  not  sufficient. 
The  Victor  Gold  &  Sliver  Mining  Company,  be- 
ing a  legal  person,  could  not  act  except  through 
natural  persons,— Its  directors  or  other  officers 
The  powers  of  these  officers  were  defined  and 
limited  by  its  charter  and  by-lawa.  The  di- 
rectors, within  the  scope  of  their  authority, 
were  authorized  to  direct  and  transact  the 
business  of  their  principal.  The  court  did  not 
find  that  the  board  of  directors  consented  to  or 
acquiesced  In  any  of  the  transactions  of  the 
plaintiff  complained  of;  nor  Is  it  found  that 
the  stockholders  at  any  meeting  authorized  or 
ratified  any  fraudulent  acts,  or  were  guilty  of 
negligence  in  any  respect.  Before  holding  that 
the  company  should  be  deprived  of  its  propels 
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ty,  It  should  appear  that  Its  directors  author- 
ized the  acts  which  the  defendant  relies  upon, 
or  that  they  made  the  admissions,  or  author- 
ized them,  or  that  they  acted  or  failed  to  act 
In  such  a  way  as  to  estop  the  plaintiff  from  as- 
serting its  right  to  its  property,  or  that  its 
president  was  authorized  to  do  so.  For  the 
reasons  stated,  we  hold  that  the  court  below 
failed  to  make  any  sufficient  finding  upon  the 
facts  and  issues  pointed  out 

Inasmuch  as  the  eyidence  upon  which  the 
court  made  Its  findings  is  not  before  us,  we 
will  not  decide  whether  the  decree  in  the  case 
of  Wheeler  and  others  set  the  sale  and  deed  to 
Glawson  aside  as  to  the  plaintiff,  or  as  to  the 
effect  of  filing  the  answer  by  Groesbecic  for 
himself  and  the  plaintiff,  and  the  withdrawal 
of  It.  Such  determinations  can  be  better  made 
by  the  court  below  upon  a  retrial  in  the  light 
of  all  the  evidence  bearing  upon  them.  Other 
errors  are  assigned,  but.  In  Tlew  of  the  fact 
that  the  case  must  be  retried,  we  do  not  think 
it  necessary  to  consider  the  case  further  in 
this  opinion.  For  the  reasons  stated  the  decree 
appealed  from  is  rerersed,  and  the  cause  is  re- 
manded to  the  court  below,  with  directions  to 
set  aside  the  findings  upon  which  the  decree 
was  based,  and  to  retry  the  case  upon  the  evi- 
dence taken,  so  far  as  competent,  relevant,  and 
material,  and  upon  such  further  legitimate  evi- 
dence as  may  be  offered  by  either  party. 

BARTCH  and  MINER,  JJ.,  concur. 


(IS  Utah,  2U) 

In  re  BANOLEyS  BSTATBS. 
(Supreme  Court  of  Utah.    June  28.  1887.) 
Constitutional  Law— Poltoamocs   Chii.dren— 

IXHBBITANCB— FiXAI.  JCDOHEST— LkO- 

isLATive  Powers. 

1.  Where  the  legislature  of  the  state  hy  statute 
declares  that  in  all  cases  inyolving  the  right  of 
polygamous  children  to  inherit,  determined  against 
them  before  the  act  in  any  of  the  courts  of  the 
territory,  a  motion  for  a  rehearing  or  new  trial 
■hall  be  entertained  on  their  application  who 
were  parties  at  any  time  within  one  year  after 
the  act  took  effect,  and  the  court  is  required  to 
entertain  the  motion  for  a  new  trial  or  rehearing 
regardless  of  wher  the  judgment  or  decree  became 
final,  the  legislature  assumed  a  control  over  the 
Judiciary  not  warranted  by  the  constitution,  and 
■nch  a  statute,  destroying  vested  rights,  and  the 
finality  of  judicial  determinations,  ia  unconstitu- 
tional and  void. 

2.  When  the  court  construes  the  law,  and  holds 
that  it  has  a  certain  effect,  and  bases  its  judgment 
upon  it,  the  legislature  cannot  declare  that  the 
law  as  to  that  case  has  any  other  effect  than  that 
declared  by  the  court. 

(SyiUbus  by  the  Court) 

On  rehearing.  For  former  (pinion,  see  24 
Pac.  673.     Denied. 

Sntberland  &  Murphy  and  John  W.  Judd, 
for  petltion«.  Dey  &  Street  and  W.  H. 
Bramel,  for  respondent. 

ZANE,  C.  3.  It  appears  from  this  record 
tbat  the  late  George  Handley  was  a  resident 
of  Salt  Lake  City;   that  be  died  on  the  25th 


!  day  of  May,  1874,  leaving  a  lawful  wife, 
!  Elizabeth  Bandley,  and  a  polygamous  wife, 
Sarah  A.  Chapman,  and  the  following  chil- 
dren: John  Handley,  William  Handley, 
Charles  J.  Handley,  and  Emma  N.  Handley, 
of  the  lawful  marriage,  and  Ruth  A.  Newson, 
Benjamin  T.  Handley,  Mary  F.  Handley,  and 
Harvey  F.  Handley,  ot  the  plural  marriage; 
that  both  wives  and  all  of  the  children  except 
Mary  Handley  are  still  living;  that  he  died 
seised  of  real  estate  estimated  to  be  of  the 
value  of  $2S,&16.92;  that  on  April  12,  1888, 
his  widow,  Elizabeth  Handley,  was  appointed 
administratrix  of  her  husband's  estate  by  the 
probate  court;  and  that  she  filed  an  inventory 
and  final  account  as  such.  It  also  appears  that 
the  surviving  childr^i  of  the  plural  wife,  and 
their  mother,  as  the  heir  of  the  deceased 
Mary,  filed  their  petition  In  said  court,  asking 
that  the  children  of  the  polygamous  marriage 
be  recognized  as  lawful  heirs  of  their  father, 
and  that  his  estate  be  divided  in  equal  parts 
among  the  children  of  both  marriages.  After 
hearing  the  evidence  and  proofs,  the  court 
made  fijidlngs  of  fact  and  stated  Its  conclu- 
sions of  law  to  the  effect  that  the  petitioners 
were  not  entitled,  imder  the  law,  to  any  part 
of  the  estate  of  the  deceased  father,  and  en- 
tered a  decree  accordingly,  and  for  costs.  It 
further  appears  that  the  petitioners  appealed  to 
the  supreme  court  of  the  territory  of  Utah, 
and  upon  a  hearing  In  that  court  the  decision 
of  the  lower  court  was  affirmed,  with  costs, 
m  July  28,  1880  (24  Pac.  673);  that  the  peti- 
tioners then  aniealed  to  the  supreme  court  of 
the  United  States,  and  the  appeal  was  dis- 
missed for  the  want  of  jurisdiction,  and  Its 
mandate  was  sent  down  to'  the  supreme  court 
of  the  terrltMy,  and  the  latter  issued  its  mit- 
timus or  mandate  to  the  district  court.  After 
the  lapse  of  six  years  from  the  expiration  of 
the  time  within  which  a  motion  for  a  rehear- 
I  Ing  could  be  made  under  the  rules  of  the  su- 
preme court  of  the  territory  or  of  this  state, 
the  legislature  of  the  state  of  Utah  passed  the 
act  In  force  March  9,  1896,  in  pursuance  of 
which  the  petitioners  present  this  motion  for 
a  rehearing.     The  statute  Is  as  follows: 

"Section  L  That  section  2742  of  the  Com- 
plied laws  of  the  territory  of  Utah,  included 
when  enacted  and  effectually  operated  at  all 
times  thereafter  and  now  operates  to  Include 
the  Issue  of  bigamous  and  polygamous  mar- 
riages, and  entitles  all  such  issue  to  inherit,  as 
in  said  section  provided,  exc^t  such  as  are 
not  Included  In  the  provision  in  section  11,  of 
the  act  of  congress  called  the  'Edmunds-Tuck- 
er Act,'  entitled  'An  act  to  amend  an  act  en- 
titled "An  act  to  amend  section  5352"  of  the 
Revised  Statutes  of  the  United  States,  In  refer- 
ence to  bigamy  and  tor  other  purposes.' 

"Sec.  2.  That  In  all  cases  Involving  the  rights 
of  such  Issue  to  so  inherit,  heretofore  deter- 
mined adversely  to  such  Issue  in  any  of  the 
courts  of  the  territory  of  Utah,  a  motion  for  a 
new  trial  or  rehearing  shall  be  entertained,  on 
application  of  such  issue  who  was  or  were  par- 
ties at  any  time,  within  one  year  after  this  act 
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shall  take  effeet;  and  the  case  or  cases  In 
which  said  motion  is  so  directed  to  be  heard 
shall  he  deemed  to  he  transferred  fo  the  courts 
of  the  state  of  I'tuh  corresix)ndiug  to  that  of 
the  territoi?'  of  Vtah,  in  which  such  adverse 
decision  was  made,  and  the  courts  shall  there- 
ui)on  proceed  to  hear  and  determine  said  mo- 
tion, and  if  jjranted  to  proceed  to  hear  and  de- 
termine said  case  or  cases  without  prejudice 
.  from  the  lapse  of  time  since  the  former  hear- 
ing or  any  prior  determination  of  a  like  mo- 
tion; pro%-ided,  that  this  act  shall  not  be  con- 
strued to  aflfeet  the  rights  of  bona  flde  pur- 
chasers from  any  such  parties  before  the  ap- 
proval of  this  act." 

Handley,  the  ancestor,  died  In  1874,-10 
years  before  section  2742  mentioned  In  the  act 
became  a  law,  and  its  meaning,  operation,  and 
effect  declared  by  the  act  quoted.  An  act  of 
the  territorial  legislature  of  March  3,  1852, 
was  in  force  when  the  father  and  polygamous 
husband  died.  By  that  law  the  court  deter- 
mined the  rights  of  the  parties  to  his  estate 
by  the  decree  which  the  petitioners  seek  to 
set  aside.  This  decree  gave  the  entire  estate 
to  the  children  of  the  lawful  wife,  and  it  be- 
came final  after  the  time  for  filing  a  petition 
for  rehearing  had  passed.  If  it  were  conced- 
ed that  the  right  of  the  children  of  the  plural 
wife  to  inherit  a  iwrtion  of  their  deceased  fa- 
ther's estate  should  have  been  determined  by 
section  2742,  Comp.  Laws,  and  the  decree 
sought  to  be  set  aside  had  been  rendered  un- 
der it,  section  1  of  the  act  of  March  9,  1896, 
could  have  no  effect  upon  that  decree,  because 
it  became  final  six  years  before  that  law  took 
effect.  After  the  court  has  Interpreted  or  con- 
strued a  statute  on  the  trial  of  a  case,  and  ren- 
dered Judgment,  the  legislature  cannot  affect 
it  by  a  declaratory  or  explanatory  law,  giving 
the  law  under  which  the  decree  was  rendered 
a  different  construction.  To  hold  that  the  leg- 
islature can,  would  recognize  the  lawmaking 
department  as  a  court  of  errors,  with  power  to 
overturn  all  Judgments  and  decrees  depending 
upon  the  interpretation  or  the  construction  of 
statutes.  The  purpose  of  separating  and  class- 
ifying the  powers  of  government,  and  of  In- 
ti-usting  the  lawmaking  power  to  the  officers 
of  one  department  and  the  right  to  execute 
laws  to  another,  and  the  power  to  interpret 
and  construe  and  apply  laws  to  the  conduct 
and  contentions  of  mankind  to  another,  was  to 
prevent  the  evils  that  would  arise  If  all  were 
concentrated  and  held  by  the  same  hand. 
Such  a  concentration  of  power  would  give  to 
the  class  of  officers  possessing  it  absolute  pow- 
er, and  that  would  amount  to  a  despotism. 

The  second  section  of  the  act  upon  which 
the  petitioners  rely  Is  subject  to  fatal  objec- 
tions. That  section  declares  that  In  oil  cases 
involving  the  right  of  polygamous  children  to 
inherit,  determined  against  them  before  the 
act  In  any  of  the  courts  of  the  territory,  a 
motion  for  a  new  trial  or  rehearing  shall  be 
entertained  on  their  application,  who  were  par- 
ties, at  any  time  within  one  year  after  tlie  act 
took  effect.    The  court  is  required  by  it  to 


entertain  the  motion  for  a  new  trial  or  rehear- 
hig  regardless  of  when  the  Judgment  or  decree 
became  final.  And  the  section  further  dedares 
that  such  cases  shall  be  deemed  transferred 
from  the  territorial  court  to  the  state  court. 
The  state  court  is  then  directed  to  hear  and 
determine  the  motion,  and,  if  granted,  to  hear 
and  determine  the  case  without  prejudice  from 
the  lapse  of  time  since  the  former  hearing,  or 
any  prior  determination  of  a  like  motion.  The 
court  is  peremptorllj'  commanded  by  the  legis- 
lature to  entertain  the  motion  for  a  new  trial 
or  rehearing  upon  the  application  of  the  polyg- 
amous Issue,  no  matter  what  reasons  may  be 
brought  to  the  attention  of  the  court  or  may 
appear  for  not  entertaining  it  Though  a  final 
hearing  may  have  been  entered  25  years  be- 
fore, the  motion  must  be  entertained.  If  the 
right  to  inherit  was  decided  agahist  a  polyga- 
mous issue,  no  matter  for  what  reason,  the 
legislature  has  decided  the  new  trial  must  be 
entertained.  Tae  court  Is  doiled  all  discre- 
ticn  or  right  to  Judge  for  its^,  as  to  its  Jurls- 
c'lctlon  or  otherwise.  It  Is  commanded  to  pro- 
c-eed  at  once,  without  first  hearing  any  reasons 
or  listening  to  any  argument  one  way  or  the 
other.  And,  if  a  rehearing  or  new  trial  is 
granted,  the  court  is  directed  to  proceed  to 
hear  the  case  without  prejudice  from  the  lapse 
of  time  since  the  former  hearing,  or  any  prior 
determination,  though  the  case  may  have  been 
tried  on  much  evidence,  and  a  decree  rendered 
a  generation  before.  The  court  is  forbidden  by 
the  act  to  take  such  matters  into  consideration; 
uU  laches  and  limitations  must  be  disr^arded. 
Under  the  territorial  law  the  right  to  a  new 
trial  was  lost  unless  the  motion  was  served  and 
filed  with  the  clerk  of  the  court  within  10  days 
after  the  verdict,  or,  In  case  of  a  trial  by  the 
court,  within  10  days  after  notice  of  its  deci- 
sion; and  the  same  rule  exists  under  the  state. 
And  a  right  to  a  rehearing  in  the  supreme  court 
under  the  territory  was  lost  unless  the  petition 
was  filed  within  20  daj-s  after  the  decision,  and 
this  is  also  a  rule  of  the  supreme  court  of  the 
state.  According  to  this  act,  any  number  of 
years  may  have  intervened.  The  act  in  ques- 
tion appears  to  be  a  plahi  attempt  on  the  part 
of  the  legislature  to  exercise  Judicial  powers. 
Section  1  of  article  5  of  the  state  constitution 
declares:  "The  powers  of  the  govenmient  of 
the  state  of  Utah  shall  be  divided  into  three 
distinct  dei)artments,  the  legislative,  the  execu- 
tive, and  the  Judicial;  and  no  person  charged 
with  the  exercise  of  powers  properly  belonging 
to  one  of  these  departments,  shall  exercise  any 
functions  appertaining  to  either  of  the  others, 
except  In  the  case  herehi  expressly  directed  or 
permitted."  Section  1  of  article  8  of  the  same 
Instrument  is  as  follows:  "The  Judicial  pow»s 
of  tlie  state  shall  be  vested  hi  the  senate,  sit- 
ting as  a  court  of  Impeachment,  in  a  supreme 
court,  In  district  courts,  in  justices  of  the  peace, 
and  such  other  courts  inferior  to  the  supreme 
court  as  may  be  established  by  law."  The 
senate,  while  sitting  as  a  court  of  impeach- 
ment, has  Judicial  authority,  so  far  as  neces- 
sary, to  try  such  issues.    Otherwise  the  con- 
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BtltutloD  lutB  not  Intmst'ed  any  part  of  the  judi- 
cial power  of  the  state  to  the  legislature.  The 
petitioners  claim  that  the  provisions  of  the  sec- 
ond section  relate  alone  to  the  remedy.  When 
tb(>  estate  of  the  deceased,  Handley,  was  ready 
foi  distribution,  the  four  children  of  the  law- 
ful wife  claimed  all  of  It,  while  the  four  chll- 
<lren  of  the  plural  marriage  claimed  the  right 
to  oue-half  of  it.  This  made  it  the  duty  of 
the  court  to  ascertain  the  heii-a,— the  persons 
entitled  to  inherit.  Tlie  remedy  provided  by 
law  was  employed,  and  the  issue  was  tried,  and 
upon  the  evidence  beard,  and  the  law  as  inter- 
preted, construed,  and  applied  to  the  facts, 
the  court  found  the  entire  estate  to  belong  to 
the  four  children  of  the  lawful  wife,  and  en- 
tered a  decree  accordingly.  That  decree  was 
athrmed  by  the  court  of  last  resort,  and  it  be- 
came final  when  the  20  days  given  within 
which  to  file  a  petition  for  a  rehearing  expired, 
—six  years  before  the  act  of  181)6  in  question. 
That  decree  determined  the  interests  of  the 
children  of  the  lawful  wife  to  the  estate  in 
litigation,  and  gave  them  an  immediate  right 
to  its  possession.  The  remedy  was  exhausted, 
and  the  rights  of  the  parties  were  established 
by  that  decree,  and  the  title  to  the  entire  estate 
was  vested  in  the  four  children  of  the  lawful 
wife.  The  right  was  a  vested  one.  It  was 
finally  ascertained  and  settled  by  the  decree 
lieyond  the  power  of  the  court  or  the  legislature 
to  unsettle  or  divert  it.  The  remedy  which  the 
law  afforded  the  petitioners  was  emi)loyed  by 
them,  and  it  had  completed  its  work.  It  was 
exhausted  six  years  before  the  legislative  en- 
actment upon  which  they  rely.  After  the  de- 
cree became  final,  there  remained  no  legal  right 
to  be  enforced  by  the  remedy  which  the  act 
attempted  to  provide,  or  any  legal  wrong  to  be 
redressed.  The  legislature  attempted  by  a  re- 
trospective act  to  furnish  a  method  by  which 
vested  rights  could  be  devested,  and  to  comjwl 
the  courts  to  employ  It.  The  rights  of  the  chil- 
dren of  the  lawful  wife  to  the  estate  in  question 
were  ascertained  and  settled  by  the  decree. 
Thereafter  their  rights  were  subject  to  no  con- 
tingency. They  were  completed  and  consum- 
mated. They  were  vested,  and  beyond  the 
reach  of  any  remedy  the  court  could  employ,  or 
the  legislature  could  Invent.  No  retroactive, 
explanatory,  or  declaratory  enactment  there- 
after could  have  any  effect  upon  them.  The 
court,  having  tried  the  case,  construed  the  law 
lu  force  at  the  time;  and,  havhig  applied  it  to 
the  facts,  and  entered  a  final  decree,  the  legis- 
lature could  not  afterwards,  by  a  declaratory  or 
explanatory  act  as  to  that  case,  give  to  the  law 
a  different  construction,  requiring  a  different 
decree,  and  Invent  a  new  remedy  or  change  the 
old  one,  and  require  the  co«u^  to  retry  the  case 
and  enter  a  new  decree  according  to  its  new 
construction,  and  new  and  changed  remedy. 

If  we  were  to  affirm  the  validity  of  the  law 
In  question,  we  would.  In  effect,  say  that  the 
legidatnre  may  exercise  Judicial  powers,  au- 
thorise and  require  the  courts  to  set  aside  final 
judgments  and  decrees,  devest  titles,  and  de- 
stroy and  annihilate  vested  rights.    The  people 


of  the  state  have  not  Intrusted  rach  powers  to 
the  legislature.  Cooley,  Const.  Lim.  (6th  Ed.) 
p.  Ill;  Morrill  v.  Sherburne.  8  Am.  Dec.  52; 
l)e  ChasteUux  v.  Falrthild,  15  Pa.  .St.  18; 
Reiser  v.  Association,  30  I*a.  St.  V.i~;  Hookei* 
V.  Hooker,  10  Smedes  &  M.  3iK);  Moser  v. 
White.  29  Mich.  59;  Gilmin  v.  Tucker  (N.  Y. 
App.)  28  N.  B.  1040;  People  v.  Board  of  Sui)'ra 
of  New  Tork,  10  N.  Y.  424.  Judge  Cooley 
(Const.  Llm.  p.  Ill)  says:  "It  is  always  com- 
petent to  change  an  existing  law  by  a  declara- 
tory statute,  and,  where  the  statute  is  only  to 
operate  upon  future  cases,  it  is  no  objection  to 
Its  validity  that  it  assumes  the  law  to  Imve 
l>een  in  the  past  wliat  It  is  now  declared  that 
it  shall  be  in  the  future.  But  the  leglshitive 
action  cannot  be  made  to  retroact  uiwn  past 
controversies,  and  to  reverse  decisions  which 
the  courts,  in  the  exercise  of  their  undoubted 
autliorlty,  have  made;  for  this  would  not  only 
be  the  exercise  of  Judicial  power,  but  it  would 
be  its  exercise  in  the  most  objectionable  and 
olTensive  form,  since  the  legislature  would,  in 
effect,  sit  as  a  court  of  review,  to  which  parties 
might  appeal  when  dissatisfied  with  the  rulings 
of  the  courts."  In  Merrill  v.  Sherburne,  8 
Am.  Dec.  52,  the  plaintiff  claimed  the  estate 
of  Nathaniel  AVard  by  virtue  of  an  instru- 
ment purporting  to  be  his  last  will,  which  the 
heirs  at  law  of  AVard  contested,  and  after  a 
hearing  the  Issues  were  found  against  Merrill, 
and  in  1814,  at  the  Xoveml)er  term  of  the 
court,  final  judgment  was  rendei-ed.  dusallow- 
Ing  the  iniitrument.  Merrill  then  petitioned  the 
legislature  for  another  trial,  and  they,  at  their 
June  se:N<!ion,  1817,  passe>l  an  act  granting  to 
the  plaiutlff,  ns  administratrix  of  Merrill,  then 
deceased,  liberty  to  re-enter  tlie  cause  in  the 
sui)erior  court,  and  there  have  it  tried  like  a 
common  case  for  review;  and  upon  due  no- 
tice the  ease  was  entered  upon  the  docket,  and 
the  heirs,  appearing  as  defendants,  moved  the 
court  to  quash  the  proceedings  on  the  ground 
that  the  act  was  unconstitutional.  The  court 
held  the  nature  and  effect  of  the  act  was  judi- 
cial, that  it  was  also  retroactive,  and  that  the 
legislature  had  no  power  to  pass  such  an  act, 
and  quashed  the  proceedings.  In  a  very  learn- 
ed opinion  the  court  said,  among  other  things: 
"Be  that  as  it  may,  however,  it  is  clearly  im- 
warrantable  thus  to  take  from  any  citizen  a 
vested  right,  a  right  'to  do  certain  actions,  or 
possess  certain  things,'  which  he  has  already 
begun  to  exercise,  or  to  the  exercise  of  which 
no  obstacle  exists  in  the  present  laws  of  the 
land.  •  •  •  But  previous  to  the  passage  of 
the  act  granting  a  new  trial  to  the  plaintiff  the 
defendant  had  become  authori7.ed  by  the  lawn 
of  the  land  to  possess  all  the  estate  of  wlUch 
Ward  died  seised.  Every  obstacle  to  the  exer- 
cise of  their  righls  had  been  removed  or  an- 
nulled; and  whether  their  rights  became  vest- 
ed by  Ward's  death,  or  by  the  final  judgment 
in  November,  1814.  is  Inunaterial,  because  both 
these  events  had  happened  before  the  passage 
of  this  act.  •  •  •  The  defendants  being  thus 
situated,  the  legislature  interfered;  not  to  en- 
act what  is  in  its  nature  and  effect  a  law,  but 
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to  pass  a  decree;  not  to  prescribe  a  rule  for 
future  cases,  but  to  regulate  a  case  which  had 
already  occurred;  not  to  make  a  prirate  stat- 
ute by  the  consent  of  all  concerned,  but,  at 
the  request  of  one  party,  to  reverse  and  alter 
existing  judgments;  not  to  promulgate  an  or- 
dinance for  a  whole  class  of  rights  in  the  com- 
munity, but  to  make  the  action  of  a  particular 
Individual  an  exception  to  all  standing  laws 
on  the  subject  In  controversy.  The  expense 
and  Inconvenience  of  another  trial  were  also 
imposed  uix>n  the  defendants,  and  all  their 
claims  to  the  property  in  dispute,  which  had 
become  indefeasible  by  the  law  then  In  being, 
were  launched  again  upon  the  sea  of  litigation 
to  be  lost  or  saved,  as  accident  and  opinion 
might  afterward  happen  to  injure  or  befriend 
them.  The  misfortune  of  having  vested  rights 
thus  disturbed  is  not  small  when  we  consider 
that  on  this  principle  no  judgment  whatever  In 
a  court  of  law  is  final."  In  the  case  of  Gil- 
man  V.  Tucker,  supra,  the  court  said:  "We 
also  think  the  act  violated  the  constitutional 
guaranty,  because  it  assumes  to  nullify  a  final 
and  unimpeachable  judgment,  not  only  estab- 
lishing the  plaintiff's  right  to  the  premises  in 
dispute,  but  also  awarding  him  a  sum  of  money 
as  costs.  After  rendition,  this  judgment  be- 
came an  evidence  of  title,  and  could  not  be 
taken  from  the  plaintiff  without  destroying  one 
of  the  InRtrumentalltles  by  which  her  title  was 
manifested.  A  statute  wlilch  as.sumcs  to  de- 
stroy or  nullify  a  party's  muniments  of  title  is 
just  as  efTectlve  in  depriving  blm  of  his  prop- 
erty as  one  which  bestows  it  directly  upon  an- 
other. •  •  •  In  the  one  case  it  despoils  the 
owner  directly,  and  in  the  other  renders  him 
defenseless  against  any  assault  upon  his  prop- 
erty. Authority  which  permits  a  party  to  be 
deprived  of  his  property  by  indirection  is  as 
much  within  the  meaning  and  spirit  of  the  con- 
stitutional provision  as  where  It  attempts  to  do 
the  same  thing  directly.  AVe  are  therefore  of 
the  opinion  that  the  repugnancy  between  the 
law  and  the  constitutional  riglits  of  the  citizen 
is  80  irreconcilable  that  the  law  must  fall." 
The  first  section  of  the  act  of  18!)C  declared  the 
operation  and  effect  of  section  2742  of  the 
CompUed  Laws  of  1.S88,  at  the  thne  it  took 
effect,  and  at  all  times  thereafter,  included 
the  Issue  of  polygamous  marriages,  notwith- 
standing the  court  might  have  hold  in  any  giv- 
en case  it  did  not  include  such  issue.  The  leg- 
islature assmued  the  right  to  declare  the  law 
liad  an  operation  and  effect  with  respect  to  such 
cases,  different  from  that  which  the  court  may 
have  declared  it  had,  and  upon  which  it  may 
have  based  its  judgment.  When  the  court  con- 
strues the  law,  and  holds  it  has  a  certain  effect, 
and  bases  a  judgment  upon  it,  the  legislature 
cannot  declare  that  the  law,  as  to  that  case, 
bad  any  otiier  effect  than  that  declared  by  the 
court.  By  the  second  section  of  the  act  of 
1896,  the  legislature  decided  and  assumed  that 
aU  judgments  and  decrees  that  bad  l>een  enter- 
ed involving  the  right  of  polygamous  children 
to  Inherit  were  not  final,  and  a.ssumed  to  direct 
the  coiurts  to  disregard  their  effect  as  snch, 


and  to  entertain  applications  to  set  them  aside, 
and  assumed  to  command  the  state  courts  to 
deem  such  cases  transferred,  and  to  take  Juris- 
diction of  them,  to  proceed  tc  hear  and  deter- 
mine such  applications,  and,  if  granted,  to  hear 
and  determine  the  cases  regardless  of  limita- 
tions or  laches.  In  ^ect,  the  courts  are  re- 
qrlred  to  disregard  as  final  all  judgments  and 
decisions  rendered  In  such  cases.  We  must 
hold  the  act  of  1896  invalid,  because  in  Its 
passage  the  legislature  assumed  to  exercise  Ju- 
dicial powers,  and  also  because  they  assumed 
the  right  to  require  the  courts  to  regard  judg- 
ments as  impeachable  that  were  unimpeachable 
under  the  laws  In  force  at  the  time  they  were 
rendered,  and  by  which  vested  rights  vkere  es- 
tablished and  evidenced. 

MINER,  J.,  and  HART,  District  Judge,  eon- 
cur. 


(U  Utah  445) 
SALT  LAKE  LITHOGRAPHING  CO.  et  aL 
V.  IBEX  MINING  &  SMELTING  CO. 
et  al.  (BLACK  et  al..  Interveners). 

(Supreme  Court  of  Utah.    July  29,  1897.) 

MoKTOAOES — Mechanics'  Liens— Debts  Dob 
Labokeus — PmORiTV. 
Chapter  30,  Sess.  Laws  1892,  declaring  that 
debts  of  corpomtions  or  natural  i)ersons  due  for 
services  performed  by  laborers  within  six  months 
before  the  seizure  of  the  debtor's  property  on 
process,  or  the  suspension  of  his  business  by  the 
action  of  creditors,  or  before  his  property  shall 
be  put  into  the  bands  ot  a  receiver  or  trustee, 
shall  lie  treated  as  preferred,  does  not  affect  the 
rights  of  existing  grantees,  mortgagees,  or  lien 
holders. 

(Syllabiia  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty;  M.  L.  Ritchie.  Judge. 

Suit  by  the  Salt  Lake  Llthographhig  Com- 
pany and  others  against  the  Ibex  Mining 
&  Smelting  Company  and  others.  G.  Vf. 
Black  and  120  other  interveners  appeal  from 
the  decree  In  favor  of  plaintiff.    Affirmed. 

Samuel  A.  King  and  Benner  X.  Smith,  for 
appellants.  Frank  B.  Stephens,  for  respond- 
ent Sierra  Nevada  Lumber  Co.  Frank 
Pierce,  for  respondent  W.  S.  McComtck. 

ZANE,  C.  J.  This  Is  an  appeal  by  G.  W. 
Black  and  120  others,  interveners,  from  the 
decree  of  the  lower  coiurt  for  the  Sierra  Neva- 
da Lumber  Company  and  W.  S.  McComick 
for  the  amounts  found  to  be  due  them,  and  di- 
recting the  receiver  of  the  smelter  plant  of  the 
Ibex  Mining  &  Smelting  Company  to  convert 
the  same  into  money,  and  out  of  the  prodeeda 
to  pay— First,  the  lumber  company  the  amount 
found  due  it;  second,  the  amount  found  due 
McComick;  and,  third,  the  interveners  the 
amounts  found  due  them  respectively.  It  ap- 
pears from  tlie  record  that  the  lumber  com- 
pany obtained  a  lien  for  material  furnished 
the  Ibex  Company  and  used  In  the  erection  of 
a  smelter  plant  on  its  land,  and  that  the  lien 
related  to  and  attached  on  the  14th  day  of 
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September,  1894,  and  that  McOornlck  held  a 
mortgage  on  the  same  property,  execnted  on 
the  18tb  day  of  March,  189B,  and  recorded 
OD  the  11th  day  of  the  following  month;  that 
the  mortgage  was  given  by  the  Ibex  Company 
to  secure  a  note  for  f60,000,  dated  the  eth 
day  of  March  of  the  same  year.  It  appears 
further  that  attachments  were  levied  on  the 
smelter  property  on  the  3d  day  of  May,  1885^ 
and  the  company  then  ceased  to  operate  Ita 
smelter  and  to  do  business,  and  that  the  court 
appointed  one  Humphreys  receiver  of  tb« 
smelter  on  the  11th  day  of  the  same  month; 
that  he  qualified,  and  tools  possession  of  it; 
that  the  interveners  filed  their  statements,  du- 
ly verified,  with  the  officer  serving  the  attach- 
meats,  within  10  days  after  the  levy  of  the  at- 
tachment writs;  that  some  of  the  Interrenen 
worked  In  the  smelter,  and  others  were  en- 
gaged in  extracting  ore  from  the  mine  and 
hauling  It  for  the  Ibex  Company,  during  the 
months  of  February,  March,  April,  and  May, 
1886.  The  question  for  decision  is,  did  the 
court  err  in  holding  the  lien  of  the  lumber 
company  and  the  lien  of  McComlck's  mort- 
gage superior  to  the  claims  of  the  Interven- 
ers? Chapter  80,  {  1,  Sess.  Laws  1892,  is  as 
follows:  "That  hereafter,  when  the  property 
of  any  company,  corporation,  firm  or  person 
■hall  be  seized  by  any  process  of  any  court  of 
this  territory,  or  when  their  business  shall  be 
■pspended  by  the  action  of  creditors,  or  be 
put  into  the  hands  of  a  receiver  or  trustee, 
then  in  all  such  cases  the  debts  owing  to  la- 
borers or  servants  for  work  or  labor  perform- 
ed within  bXx  mcMiths  next  preceding  the  sei- 
sure  or  transfer  of  such  property  shall  be  con- 
sidered and  treated  as  preferred  debts,  and 
such  laborers  or  employes  shall  be  preferred 
creditors,  and  shall  be  first  paid  In  full;  and 
If  there  be  not  sufficient  to  pay  them  in  full, 
then  the  same  shall  be  paid  to  them  pro  rata, 
after  paying  costs.  Any  such  laborer  or  serv- 
ant desiring  to  enforce  his  or  her  claim  for 
wages  under  this  act,  shall  present  a  state- 
ment under  oath,  showing  the  amount  due 
after  allowing  all  Just  credits  and  set  oSa,  the 
kind  of  work  for  which  such  wages  are  due, 
and  when  performed,  to  the  officer,  person  or 
M'Urt  charged  with  such  property,  within  ten 
days  after  the  seizure  thereof  on  any  writ 
of  attachment,  or  within  thirty  days  after  the 
same  may  have  been  placed  in  the  hands  of 
any  receiver  or  trustee;  and  thereupon  it  shall 
be  the  duty  of  the  person  or  court  receiving 
such  statement  to  pay  the  amount  of  such 
claim  or  claims  to  the  person  or  persons  enti- 
tled thereto  (after  first  paying  all  costs  oc- 
casioned by  the  seizure  of  such  property)  out 
of  the  proceeds  of  the  sale  ot  the  property 
seized."  This  section  declares  that  debts  of  a 
corporation,  company,  or  person,  due  laborers 
for  labor  performed  within  six  months  before 
the  seizure  of  the  debtor's  property  on  pro- 
cess, or  the  suspension  of  business  by  the  ac- 
tion ot  creditors,  or  before  the  debtor's  proper- 
ty shall  be  pnt  in  the  hands  of  a  receiver  or 
uustee  shall  be  treated  as  preferred  debts; 


that  the  property  or  funds  held  under  the  con- 
ditions named  shall  be  appropriated  first  to 
the  payment  of  laborers  rendering  service 
within  the  time  named.  The  act  does  not 
mention  property  that  may  have  been  sold  be- 
fore the  seizure,  suspension,  or  possession  des- 
ignated, or  upon  which  a  mortgage  may  have 
been  executed,  or  to  which  the  lien  of  a  me- 
clianlc  or  a  material  man  may  have  attached. 
At  common  law,  a  mortgage  passed  the  title  to 
the  mortgagee,  subject  to  redemption.  Under 
our  statute  it  creates  a  lien,— an  interest  In  the 
land  to  the  extent  of  the  debt  secured;  and  that 
interest,  bdng  created  for  a  valuable  considera- 
tion, is  equally  entitled  to  protection  according 
to  the  instrument  creating  it,  as  the  entire  Inter- 
est or  title  Is  ui>on  a  conveyance  of  the  fee. 
And  so  with  the  lien  or  interest  in  the  property 
of  a  mechanic  or  material  man.  Their  labor  or 
material  creates.  In  whole  or  In  part,  the 
building  or  other  improvement.  Not  so  with 
the  laborers  of  the  class  to  which  the  Interven- 
ers belong.  They  did  not  perform  labor  in 
the  erection  of  the  smelter,  or  furnish  mate- 
rials therefor.  Some  of  them  worked  In  a 
mine  not  a  part  of  the  smelter  plant,  and  oth- 
ers hauled  ore.  The  Interveners  base  their 
right  to  a  preference  on  the  statute.  The 
facts  out  of  which  their  demand  arises  are 
not  analogous  to  Lltzenberger  v.  Trust  Co., 
8  Utah,  16,  28  Pac.  871,  cited  by  Interveners, 
or  MUtenberger  v.  Railroad  Co.,  106  U.  S.  311, 
1  Sup.  Ot  140.  In  those  cases  the  raUroad 
employes  had  continued  to  operate  roads  for 
the  benefit  of  their  owners,  bondholders,  cred- 
itors, and  the  public.  Their  superior  claims 
■were  based  on  equitable  principles,  not  on 
the  statute.  When  property  of  a  debtor  is 
seized  on  process,  or  the  business  Is  suspend- 
ed by  the  action  of  creditors,  or  a  receiver  or 
trustee  takes  possession  of  It,  the  act  quoted 
prefers  demands  for  labor  of  the  class  nam- 
ed; but  such  preferment  does  not  affect  the 
rights  of  existing  grantees,  mortgagees,  or 
lien  holders  in  good  faith.  The  decree  ap- 
pealed from  is  affirmed. 

BARTCH  and  MINER,  JJ.,  concur. 
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TIOSS—ADM138IOSS— Expert  Tbstimont. 

1.  The  fact  that  a  train  was  due  at  a  certain 
station  at  a  certain  time  Is  some  evidence,  how- 
ever slight,  that  it  actually  was  there  at  that  time. 

2.  If  an  answer  is  nonresponsive  to  the  ques- 
tion asked,  but  no  motion  to  strike  it  out  is  made, 
the  objection  is  waived. 

3.  Where  the  presence  of  a  train  at  a  oertafal 
place  at  a  certain  time  is  material,  testimony  that 
the  train  was  in  fact  there  at  that  time  is  prop- 
er, and  will  not  l>e  stricken  out,  unless  it  appears 
upon  cross-examination  tliat  witness  had  no 
knowledge  of  the  fact  testified  to. 

4.  For  the  purpose  of  ahowing  the  bias  of  a  de- 
fendant's witness  it  is  proper  to  ask  him  on  croB»> 
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ezaminatioirif  he  has  not  attempted  to  obtain  per- 
jured testimony  for  the  defense  by  bribery. 

6.  When  witness,  on  cross-examination,  de- 
nies any  attempt  on  his  part  to  secure  perjured 
testimony  in  the  case,  the  opposite  party  may  im- 
peach him  by  the  testimony  of  the  person  on 
whom  the  attempt  was  made. 

6.  Defendant  and  W.  were  brought  into  the 
preaence  of  deceased,  then  in  extremis,  and  about 
to  make  a  dying  declaration  to  the  district  attor- 
ney. W.  apolce  to  deceased  in  Cliinese,  and  the 
district  attorney  aslsed  deceased  what  W.  said, 
and  he  answered,  "Yon  better  not  tell  him.'* 
Held,  that  the  answer  formed  no  part  of  the  dying 
deda  ration. 

7.  Nor  was  It  admissible  as  a  statement  made 
in  the  presence  of  the  accused. 

8.  A  surgeon  experienced  in  examining  gun- 
shot wounds  and  extracting  bullets  therefrom 
may  testify  to  his  opinion  of  the  size  of  the  bullet 
that  made  the  wound  in  question. 

9.  A  witness  not  questioned  in  direct  examina- 
tion as  to  occurrences  between  certain  parties  at 
a  certain  time  and  place  cannot  be  cross-examin- 
ed as  to  them,  although  they  form  part  of  the  res 
gestae. 

10.  If  a  dying  declaration  is  not  introduced  dm^ 
ing  the  progress  of  case  in  chief,  but  is  brought 
forward  in  rebuttal,  without  objection  on  the  part 
of  the  defense,  the  latter  will  not  be  heard  on  ap- 
peal to  complain  of  its  tardy  introduction. 

11.  Evidence  was  introdui^sd  by  the  prosecution 
that  accused,  speaking  in  English,  had  identified 
a  pistol  lying  on  a  table  as  his  own.  The  defense, 
to  impeach  such  testimony,  offered  evidence  that 
accused  could  not  see  the  top  of  the  table.  This 
evidence  was  erroneously  rejected.  The  defense 
thereupon  introduced  evidence  that  accused  could 
not  speak  English,  but  the  witness  was  impeach- 
ed. Held,  the  court  having  afterwards  admitted 
the  testimony  as  to  relative  heights  of  accused 
and  the  table,  that  the  error  in  ruling  out  the 
competent  evidence  was  cured,  without  the  court's 
striking  out,  as  moved  by  defendant,  the  testi- 
mony of  the  witness  that  was  impeached  and  the 
evidence  impeaching  him. 

In  bank.  Appeal  from  supolor  court,  Loe 
Angeles  connty;   Smith,  Judge. 

Wong  Chuey  was  convicted  of  murder  in 
the  second  degree,  and  he  appeals.    Affirmed. 

H.  T.  Gage,  Marble  &  Fhlbbs,  and  W.  I. 
Foley,  for  appellant  W.  F.  Fitzgerald,  Atty. 
Gen.,  for  the  Peopte. 

GAROUTTE,  J.  The  defendant  has  been 
convicted  of  murder  of  the  second  degree,  and 
appeals  to  this  court  He  presents  for  our 
consideration  many  alleged  errors  of  law  oc- 
curring during  the  progress  of  the  trial.  We 
will  address  ourselves  to  those  which  we  deem 
of  sufficient  importance  to  demand  special  no- 
tice. 

1.  Certain  witnesses  for  defendant  gave  evi- 
dence as  to  the  facts  and  circumstances  of  the 
homicide.  The  prosecution  sought  to  Impeach 
their  evidence  by  showing  that  a  passing 
freight  train  obscured  their  view  of  the  kill- 
ing. To  establish  the  fact  that  a  freight 
train  was  passing  the  point  where  the  murder 
occurred  at  that  particular  time,  the  train  dis- 
patcher of  the  company  was  placed  upon  the 
stand.  He  testified  that  this  particular  train 
left  the  Arcade  depot  at  6:35  p.  m.,  going  to- 
wards the  river  station.  He  was  then  asked 
what  time  It  would  be  due  there.  An  objec- 
tion to  this  question  was  overruled,  and  the 
witness  answered,  "Tlie  train  arrived  at  the 


river  station  at  6:50."  This  answer  Is  some- 
what confusing  when  the  question  addressed 
to  the  witness  is  considered,  and  from  one 
standpoint  may  be  said  to  be  nonresponsive 
to  the  Interrogatory.  But  from  any  view, 
the  court  committed  no  error.  The  questicm 
In  Itself  was  clearly  proper.  The  fact  that 
the  train  was  due  at  the  river  station  at  6:50 
was  some  evidence,  however  slight  that  it  ar- 
rived there  upon  schedule  time  this  particular 
afternoon,  and,  weighing  the  answer  from 
that  standpoint,  defendant's  objection  went  to 
the  weight  of  the  evidence,  rather  than  to  its 
admissibility.  As  suggesteid,  the  answer  was. 
from  one  view,  nonresponsive;  but  no  motion 
to  strike  It  out  was  made  upon  that  ground, 
and  snch  objection  Is  thereby  waived.  Again, 
this  answer  bore  either  one  of  two  oonstmc- 
tions:  If  It  be  considered  to  be  a  statement 
that  freight  trains,  such  as  this  particular  one, 
were  due  at  River  station  at  6US0,  then,  as  al- 
ready suggested,  the  evidence  was  deaiiy 
proper.  If  the  only  remaining  construction  l>e 
placed  upon  the  answer  of  the  witness,  tlien 
his  answer  amounted  to  a  direct  and  positive 
statement  that  this  particular  train  arrived  at 
River  station,  upon  this  particular  day,  at 
6:.')0  p.  m.,  and,  being  a  direct  and  positive 
statement  as  to  the  fact,  it  was  clearly  proi>er 
and  material  evidence.  If  counsel  for  defend- 
ant had  shown  upon  cross-examination  of  the 
witness  that  he  had  no  knowledge  as  to  the 
time  of  the  arrival  of  this  train  at  River  sta- 
tion, then,  upon  motion,  he  would  have  been 
entitied  to  have  this  evidence  stricken  from 
the  record;  that  la,  he  would  have  been  so 
entitled  upon  the  second  construction  we  have 
given  hU  answer  to  the  question.  People  ▼. 
Mitchell.  94  Cal.  550,  28  Pac.  1106,  does  not 
support  appellant's  contention  npon  the  propo- 
sition here  considered. 

2.  Wong  Chee,  as  defoidant's  witness,  testi- 
fied that  he  had  known  defendant  for  10  years, 
and  never  knew  blm  to  speak  English  in  his 
presence.  Upon  cross-examination  he  was 
asked.  In  oftect  If  he  had  not  met  one  Court- 
ney and  one  Morrison,  in  his  rooms,  prior  to 
the  pending  trial,  and  there  attempted  to  bribe 
Courtney  to  give  false  testimony  in  the  Inter- 
est of  the  defendant  Under  objection  the 
witness  answered  in  the  negative.  There  was 
no  error  in  allowing  the  question.  For  the 
purpose  of  fairly  and  fully  weighing  the  evi- 
dence of  any  witness  the  Jury  are  entitled  to 
know  his  bias  and  feeling  In  the  case,  if  such 
there  be.  People  v.  Lee  Ah  Chuck,  66  Cal. 
UG7,  6  Pac.  859;  People  v.  Thomson,  92  Cal. 
C06,  28  Pac.  589.  If  the  witness  was  such  an 
active  partisan  of  the  defendant  as  to  be 
engaged  in  suborning  witnesses  In  his  be- 
half, that  fact  was  most  material  In  weighing 
his  testimony.  In  rebuttal  the  prosecution 
contradicted  the  witness  Chee  by  pladng 
Courtney  upon  the  stand,  who  testified  to  the 
attempted  bribery.  This  evidence  was  given 
under  objection,  but  we  see  no  valid  objection 
to  It  The  case  of  People  v.  Dixon,  94  Cal. 
258,  29  Pac.  504,  and  People  v.  Choy  Ah  Sing, 


Digitized  by 


Google 


OaL) 


PEOPLE  V.  WONG  CHUEY 


885 


84  Cal.  276,  24  Fac.  879,  la  no  way  rapport 
defendant's  contention.  The  erldence  propos- 
ed to  be  shown  In  those  cases  In  no  way  at- 
tacked the  credibility  of  the  witness  giving  It 
Here  the  evidence  is  a  direct  attaclc  npon  his 
credibility.  The  evidence  was  not  offered  as 
tending  to  show  the  guilt  of  the  defendant,  or 
aa  in  any  way  smirching  his  character  by  in- 
timating that  he  was  a  party  to  the  proposed 
brtbeiy.  Bnt  It  was  offered  for  the  purpose 
of  shedding  light  upon  the  evidence  of  the 
witness  himself.  In  the  case  of  Lewis  v. 
Stelger,  68  Cal.  200,  8  Fac.  884,  it  is  said:  "It 
Is  not  to  be  doubted  that  where  a  witness  for 
the  defendant  has  attempted  to  dissuade  one 
of  the  plaintiff's  witnesses  from  attending  the 
trial,  and  denies  on  his  cross-examination  that 
be  has  done  so,  the  plaintiff  Is  entitled  to  give 
evidence  to  contradict  him  in  this  respect. 
*  •  *  So,  In  the  case  under  consideration,  it 
waa  competent  for  the  defendant  to  show  that 
the  witness  Miller  had  endeavored  to  con-upt 
the  witness  Webster,  and  induce  him  to  swear 
false  In  this  particular  suit,  to  the  prejudice 
of  the  defendant"  See,  also.  People  v.  Mur- 
ray, 86  Cal.  350,  24  Pac.  666. 

3.  A  short  time  after  the  murder,  the  de- 
fendant and  one  Wong  Wing,  who  was  charged 
as  a  co-defendant,  were  brought  before  the  de- 
ceased, who  was  then  In  extremis,  and  at  that 
time  the  deceased  made  a  written  dying  decla- 
ration, which  waa  subsequently  offered  In  evi- 
dence. In  this  declaration  is  found  the  follow- 
ing question  t^  the  deputy  district  attorney,  and 
the  answer  of  the  deceased:  "Q.  What  did 
Wong  Wing  say  to  you  when  he  came  in,  in 
Chinese?  A.  'You  better  not  tell  him'  [referring 
to  the  deputy  district  attorney]."  This  interrog- 
atory referred  to  a  statement  made  by  Wong 
Wing  In  the  presence  of  the  defendant  at  the 
time  the  defendant  and  Wong  Wing  were 
brought  before  him,  some  hours  subsequent  to 
the  shooting.  This  statement  of  Wong  Wing's, 
whatev»  it  may  liave  been,  was  no  part  of  a 
dying  declaration.  A  dying  declaration,  in 
contemplation  of  law,  refers  to  the  facts  and 
ctrcumstances  immediately  surrounding  the 
homldde,— the  res  gestse.  People  v.  Fong  Ah 
Sing,  »1  CaL  253,  28  Pac.  233.  Neither  was  the 
foregoing  evidence  admissible  as  a  statement 
made  In  the  presence  of  the  defendant.  It  be- 
ing no  part  of  the  dying  declaration,  as  far  as 
the  deceased  was  concerned  it  was  the  purest 
hearsay.  It  was  In  no  sense  evidence  given 
under  oath,  and  was  dearly  inadmissible.  But 
defendant's  coimsel  withdrew  his  objections  to 
the  question,  stating  that  he  desired  to  explain 
the  evidence  at  the  proper  time,  and  in  answer 
to  this  statemeat  the  Judge  stated  that  he  liad 
that  right  The  objections  being  withdrawn, 
the  record  presents  no  tangible  ground  upon 
which  to  base  a  valid  complaint  in  this  court. 
Neither  do  we  find  any  objection  to  the  course 
subsequently  adopted  by  the  court  bearing  upon 
this  matter.  Conceding  that  it  would  have 
been  proper  for  defendant's  counsel  in  due 
course  to  have  placed  Wong  Wing  upon  the 
stand.  In  order  that  he  might  have  the  oppor- 


tunity to  explain  what  was  meant  by  his  state- 
ment to  the  deceased,  still  this  course  was  not 
adopted,  and  the  evidence  attempted  to  be  pro- 
duced upon  the  point  was  properly  rejected. 
Of  course,  it  cannot  be  claimed  for  a  moment 
that  under  the  statement  of  the  court  when 
ccunsel  withdrew  ills  objection  to  the  former 
question,  the  defendant  was  entitled  to  place 
matters  before  the  Jury  not  legal  and  compe- 
tent evidence. 

4.  The  surgeon  who  attended  the  deceased 
prior  to  his  death  testified  that  he  examined 
the  gunshot  wound  which  caused  the  death,  and 
tl.at  he  had  examined  gunshot  wounds  in  the 
past  and  taken  bullets  therefrom,  and  knew 
the  size  of  the  bullets  making  these  various 
wounds.  Under  objection  he  then  testified 
that,  in  bis  opinion,  the  wound  upon  deceased 
■was  Infiicted  by  a  41  or  44  caliber  bullet. 
There  is  no  substantial  objection  to  this  evi- 
dence. The  witness  was  sufficiently  versed  in 
the  subject  of  gunshot  wounds  and  the  respec- 
tive size  of  bullets  to  give  evidence  of  the 
character  here  adduced.  Neither  did  the  court 
commit  error  In  limiting  the  cross-examinatloB 
of  the  witness  McKenzle.  He  was  not  asked 
In  his  examination  in  chief  as  to  anything  that 
occurred  between  the  defendant  and  deceased 
while  deceased  was  lying  npon  the  street. 
Hence  any  cross-examination  by  defendant  as 
to  such  matters  was  properly  denied.  If  those 
facts  and  circumstances  formed  part  of  the  res 
gestse,  as  counsel  now  contend,  then  it  was  in 
their  power  to  show  them  when  defendant's 
case  was  being  placed  before  the  Jury. 

5.  It  Is  strenuously  insisted  that  during  the 
course  of  the  trial  lK>th  counsel  for  the  people 
and  the  trial  judge  were  grullty  of  such  miscon- 
duct that  a  second  trial  of  defendant  should  be 
had.  This  alleged  misconduct  consisted  tn  va- 
rious statements  made  by  counsel  and  judge 
in  the  presence  of  the  jnry;  and  also  consisted 
in  the  asking  of  improper  questions  of  witnesses 
by  counsel  for  the  people.  We  are  not  prepar- 
ed to  order  a  new  trial  upon  the  grounds  urged, 
and  again  Indorse  the  views  of  the  court  aa 
expressed  upon  this  subject  in  People  v.  Ward, 
105  Cal.  340,  38  Pac.  945,  and  People  v.  Mayes, 
113  Cal.  618,  45  Pac.  860. 

6.  Error  is  claimed  in  this:  that  the  prose- 
cution failed  In  their  case  hi  chief  to  offer  In 
evidence  the  dying  declaration  of  deceased.  In 
view  of  the  fact  that  such  dying  declaration 
was  offered  by  the  prosecution  in  rebuttal, 
and  also  offered  without  objection,  the  merit  of 
api>eUant'8  contention  in  this  regard,  if  the 
contention  ever  possessed  merit  has  been  dis- 
sipated. 

7.  Witnesses  testified  in  behalf  of  the  prose- 
cution that  the  defendant,  while  in  custody, 
recognized  a  certain  pistol  lying  upon  a  table, 
and  thereupon  stated  in  English  that  he  thought 
that  it  was  his  pistol.  Defendant  proposed  to 
impeach  these  witnesses  by  showing  the  com- 
parative height  of  the  table  and  the  height  of 
the  defendant  as  thereby  establishing  the  fact 
that  it  was  not  possible  for  the  defendant  to 
see  the  p\atal  lying  upon  the  table.    This  evl- 
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dence,  which  was  clearly  admissible  for  the 
purpose  proposed,  was  rejected  under  objection. 
Thereupon  defendant's  counsel,  for  the  same 
purpose,  attempted  to  show  by  the  witness 
Chee  that  defendant  could  not  speak  the  Eng- 
lish language.  This  evidence  was  admitted 
without  objection,  and  thereupon.  In  rebuttal, 
the  prosecution  offered  evidence  tendhig  to  im- 
peach the  witness  Chee.  After  all  these  things 
had  occurred,  the  court  set  aside  its  ruling  aa 
to  the  evidence  pertaining  to  the  relative  heights 
of  the  table  and  the  defendant,  stating  to  de- 
fendant's counsel  that  the  ruling  was  erroneous, 
and  that  the  evidence  so  rejected  cotdd  now  be 
introduced  If  counsel  so  desired.  Counsel 
claim  that  defendant  suffered  such  Injury  by 
the  course  previously  adopted  by  the  court 
that  his  only  remedy  was  to  be  placed  In  the 
position  he  originally  occupied  prior  to  the  lo- 
troductlon  of  the  evidence  of  the  witness  Chee. 
Coimsel  further  claim  that  this  could  only  be 
done  by  strilcing  out  the  evidence  of  the  wit- 
ress  Chee  and  the  evidence  subsequently  offer- 
ed tending  to  impeach  him.  The  court  refused 
to  grant  the  motion  to  strike  out  There  are 
cases  where  an  erroneous  ruling  of  the  court  in 
admltthig  evidence  cannot  be  cured  by  a  sub-' 
sequent  reversal  by  the  court  of  Its  own  ac- 
tion. In  those  cases  the  incompetent  matters 
have  gone  to  the  jury,  and  the  injury  is  beyond 
lepalr.  Instructions  of  the  judge  to  disregard 
such  evidence  are.  In  such  cases,  no  adequate 
remedy  for  the  wrong  done;  but  no  case  now 
presents  itself  to  our  minds  where  error  has 
been  successfully  predicated  niton  a  state  of 
facts  similar  to  these  here  presented.  The  rea- 
son of  the  rule  certainly  is  not  the  same  where 
improper  evidence  Is  admitted,  and  subsequent- 
ly stricken  from  the  record,  and  a  case  where 
proper  evidence  Is  rejected,  and  subsequently 
allowed  to  go  into  the  record.  Upon  principle 
the  distinction  between  the  two  cases  is  plain- 
ly marked. 

Counsd  for  the  defendant  claims  that,  if 
the  court  had  allowed  his  impeaching  evidence 
as  to  the  comparative  heights  of  the  table  and 
the  defendant  to  have  gone  before  the  jury  in 
the  first  Instance,  deeming  the  impeaclmient 
complete,  he  would  not  have  placed  the  wit- 
ness Chee  upon  the  stand  at  all;  and  therefore 
the  defendant  would  not  have  been  In  the  un- 
happy position  of  standing  sponsor  for  a  false 
witness.  Upon  similar  lines  defendant's  coun- 
sel could  contend.  In  every  case  where  an  er- 
roneous ruling  In  rejecting  evidence  was  sub- 
stsquently  corrected,  that  the  error  was  placed 
absolutely  beyond  any  correction  by  the  trial 
court  Yet  this  court  has  often  held  these  er- 
rors cured  by  the  practice  of  the  course  here 
adopted  by  the  trial  court.  Again,  the  evi- 
dence of  Chee  that  the  defendant  could  not 
speak  EngUsh  was  Yecy  important  It  was 
directly  in  point,  as  contradicting  In  a  most  sub- 
stantial manner  the  evidence  of  the  other  side. 
It  served  the  purpose  of  hnpeachment  as  fully 
and  as  completely  as  the  rejected  evidence 
would  have  done  if  originally  admitted.  With 
a  due  regard  to  the  duty  owing  by  counsel  to 


his  dient,  coiq;>Ied  with  the  zeal  with  which 
that  client  was  defended,  we  believe  defend- 
ant's counsel  neither  could  nor  should  show 
that  Ghee's  evidence  would  not  have  been  of- 
fered if  the  other  impeaching  evidence  had  been 
admitted.  Especially  may  this  be  said  in  view 
of  the  further  fact  that  the  evidence  as  to  the 
respective  heights  of  the  table  and  the  de- 
fendant was  finally  offered  on  the  part  of  the 
defendant  under  the  last  ruling  of  the  court; 
and  those  heights  were  disclosed  to  be  3  feet 
10  Inches,  and  4  feet  9>4  inches,  respectivdy. 
Abie  and  experienced  counsel,  such  as  were  re- 
tahied  by  defendant  could  hardly  have  been 
satisfied  with  the  sufficiency  of  such  Impeach- 
ing evidence,  when  substantial  evidence  of  im- 
peachment of  a  different  character  was  at  band. 
8.  The  court  has  examtaied  with  care  the  re- 
maining assignments  of  error  disclosed  by  the 
record  and  noticed  in  appellant's  briefs,  and  we 
find  none  of  them  possessing  such  merit  as  to 
demand  a  reversal  of  the  judgment  and  a  new 
trial  of  the  cause.  For  the  foregoing  reasons, 
the  Judgment  and  order  are  affirmed. 

We  concur:    VAN  FLEET,  J.;  HARRISON, 
J.;   McFARLAND,  J.;   HENSIIAW,  J. 


lir  Cal.  6» 
LIVINGSTON   T.    SUPERIOR   COURT   OP 

LOS  ANGELES  COUNTY.    (L.  A.  374.) 
(Supreme  Court  of  California.     Aug.  5,  1807.) 

Husband   and   Wipe— Support— Esfohcrmest — 

Equity  Jorisdictios— Remp.dt  at  Law — 

Imprisunment  pok  Dkbt. 

1.  Since  equity  has  jurisdiction  to  decree  ali- 
mony to  a  wife,  though  do  divorce  is  sought,  it 
has  jurisdiction  also  when  the  husband  applies 
for  supiwrt  from  the  wife,  in  view  of  the  fact 
that  Civ.  Code,  K  155,  176,  provide  that  husband 
and  wife  contract  towards  each  other  "obligations 
of  mutual  •  •  •  support,"  and  that  the  wife 
must  support  the  husband  If  he  is  rendered  un- 
able to  do  so  by  infirmity. 

2.  Tlie  obligation  of  the  wife  to  support  the 
husband  out  of  her  separate  property,  pursuant 
to  an  order  made  under  Civ.  Code,  §  im,  pro- 
viding that  she  must  support  him  when  he  is 
nnnble  to  do  so  from  inlirmity,  is  not  a  debt, 
within  the  constitutional  provision  against  im- 
priwnment  for  debt. 

3.  There  is  no  adequate  remedy  at  law  for  the 
enforcement  of  such  obligation,  and  the  same  may 
be  enforced  by  contempt  proceedings. 

In  bank.  Writ  of  review  to  superior  court, 
Los  Angeles  county. 

Petition  by  Mary  A.  Uvlngston  to  have  de- 
clared void  an  order  of  the  superior  court  of 
Los  Angeles  county  adjudging  pedUoner 
giUlty  of  contempt.    Affirmed. 

I.  H.  Johnson  and  £.  W.  Forgy,  tor  peti- 
tioner. 

TE3MPLE,  J.  It  is  sought  in  this  proceed- 
ing to  have  reviewed  and  declared  void  an  or- 
der made  by  the  above  court  adjudging  that 
the  petitioner  was  guilty  of  a  contempt,  and 
ordering  her  to  be  punished  therefor.  The 
contempt  order  was  made  in  a  proceeding  in- 
stituted by  the  husband  of  the  petitioner,  un- 
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der  section  176  of  the  Civil  Code,  to  compel 
her  to  support  him  out  of  her  separate  prop- 
erty. He  obtained  an  order  requiring  her  to 
pay  for  his  support  $24  per  mouth.  An  in- 
junction y/na  Issued,  enjoining  her  from  con- 
veying her  property  so  as  to  defeat  any  judg- 
ment he  mi^ht  obtain  against  her.  In  viola- 
tion of  this  injunction,  petitioner  conveyed  all 
her  property  to  her  daughter  on  the  day  the 
decree  was  mude.  At  the  hearing  in  the  su- 
perior court,  petitioner  presented  her  allidavit 
showing  that  she  had  no  means  from  which 
to  malie  the  payment.  Upon  this  question  the 
court  found  against  her,  and  with  that  Issue 
we  have  no  concern  in  this  proceeding.  The 
attack  made  here  is  solely  upon  the  power  of 
the  superior  court  to  make  such  an  order  on 
any  state  of  facts.  This  contention  seems  to 
he  based  upon  the  fact  that,  in  section  137  of 
the  Civil  Code,  provision  is  made  for  compel- 
ling the  husband  to  support  the  wife,  and  it 
is  provided  that  the  final  judgment  in  such 
case  may  Toe  enforced  by  the  court  "by  such 
order  or  orders  as  in  its  discretion  it  may  from 
time  to  time  deem  necessary."  This,  it  is 
said,  authorizes  such  procedure  when  the  wife 
is  suing  her  husband  for  separate  mainte- 
nance, but  the  statute  does  not  authorize  such 
orders  when  the  husband  sues  the  wife  for  his 
support.  In  Galland  v.  GalUind,  38  Cal.  265, 
this  court  said,  "It  Is  within  the  general 
powers  of  courts  of  equity,  independent  of  the 
statute,  to  decree  alimony  to  the  wife,  with- 
out divorce."  The  question  has  been  various- 
ly decided  in  the  United  States,  and  It  is  said 
that  in  England  courts  of  equity  do  not  give 
such  relief  except  as  an  Incident  In  an  action 
seeking  some  other  redress.  It  is  said  in  2 
Story,  B)q.  Jur.  §  1422,  that,  to  the  question 
whether  courts  of  equity  have  general  author- 
ity to  decree  alimony  to  the  wife  when  she 
la  left  without  other  means  of  maintenance, 
"it  can  scarcely  he  said  that,  according  to  the 
results  of  the  authorities,  an  answer  in  the 
affirmative  can  be  given  in  positive  terms." 
This  jurist  further  says,  however  (section 
1423),  that  a  broader  jurisdiction  over  the 
matter  has  l>ecn  asserted  by  some  of  our  coiu^s 
of  equity,  and  it  has  been  held  that  "a  court 
of  equity  may  In  all  cases  decree  her  a  suita- 
ble maintenance  and  support  out  of  his  estate 
npon  the  very  ground  that  there  Is  no  ade- 
quate and  sufficient  remedy  at  law  In  such 
a  case.  And  there  Is  so  much  good  sense  and 
reason  in  this  doctrine  that  It  might  be  wished 
that  it  were  generally  adopted."  The  ques- 
tion has  been  much  discussed,  and  in  many 
casec  is  very  fully  and  elaborately  considered.  I 
Among  these  cases,  Garland  v.  Garland,  50 
Miss.  604,  contains  an  able  review  of  the  En- 
glish cases,  and  shows  that  even  there  some 
cases  support  the  jmisdictlon.  Prather  v. 
Prather,  4  Desaus.  Kq.  Ki,  contains  anotlier 
thorough  discussion  of  the  question,  and  upon 
principle  and  authority  the  jurisdiction  of 
courts  of  equity  to  decree  alimony  is  main- 
tained. A  later  case  in  which  the  same  doc- 
trine Is  held  is  MllUron  v.  MiUiron  (S.  D.)  68 


N.  W.  286.  Such  being  the  state  of  the  au- 
thorities, there  is  no  reason  why  we  should 
not  adhere  to  the  doctrine  announced  la  Gal- 
land V.  Galland.  It  is  in  accord  with  the 
general  principle  that  where  a  right  exists, 
and  there  Is  no  adequate  legal  remedy,  equity 
will  take  jurisdiction.  If,  independently  of 
any  statute,  courts  of  equity  had  jurisdiction 
to  decree  alimony  to  a  wife,  although  no  di- 
vorce was  sought.  It  would  necessarily  follow 
that  they  have  jurisdiction  when  the  husband 
applies  for  support  from  the  wife.  In  each 
case  the  right  comes  from  the  same  source,— 
the  obligations  assumed  by  the  marriage,  as 
expressed  in  section  155  of  the  CivU  Code: 
"Husband  and  wife  contract  towards  each 
other  obligations  of  mutual  respect,  fidelity 
and  support"  Primarily  the  husband  is  the 
bread  winner,  and  assumes  the  responsibil- 
ity for  the  support  of  the  family,  and  he  be- 
comes the  owner  of  the  marital  accumula- 
tions. But  In  the  exceptional  case  provided  for 
in  section  176  of  the  Civil  Code  the  burden 
of  maintenance  shifts  to  the  wife.  It  Is  an 
obligation  of  the  same  kind,  however,  as  that 
which  (H-dlnarily  rests  upon  the  husband;  and 
the  legal  remedy.  If  it  can  be  said  that  there 
is  any,  Is  as  Inadequate  In  the  one  case  as  In 
the  other. 

It  has  been  held  that  the  obligation  to  pay 
alimony  Is  not  a  debt,  within  the  provisions 
of  the  constitution  against  imprisonment  for 
debt.  Ex  parte  Perkins,  18  Cal.  CO;  Sharon 
V.  Sharon,  67  Cal.  185,  7  Pac.  456,  635,  and  8 
Pac.  700.  The  power  of  the  court  to  enforce 
payment  of  an  allowance  by  proceedings  in 
contempt  cannot  be  doubted,  and  In  Smith  v. 
Smith,  113  Cal.  268,  45  Pac.  332,  this  court 
sustained  the  authority  of  the  superior  court 
to  change  a  final  decree  for  permanent  main- 
tenance of  the  wife  after  It  had  been  entered, 
and  then  to  enforce  It  by  the  process  of  con- 
tempt. But  I  think  the  order  complained  of 
cannot  be  considered  an  order  changing  or 
modifying  the  final  decree.  The  petitioner 
was  already  In  contempt  for  disobeying  the 
lawful  order  of  the  court,  and  the  subsequent 
proceedings  were  simply  to  ascertain  If  her 
failure  to  obey  was  contunucious.  The  obli- 
gation to  pay  not  being  a  debt,  I  see  no  ina- 
bility on  the  part  of  the  court  to  provide  a 
remedy  which  shall  be  adequate.  It  is  said 
the  remedy  of  the  husband  must  be  by  an  or- 
dinary action.  Counsel  have  not  pointed  out 
by  wliat  ordinary  action  the  obligation  could 
be  enforced,  and  I  know  of  none.  In  what 
action,  at  law,  could  the  court  ascertain  and 
determine  what  monthly  allowance  should  be 
made  for  the  future  support  of  the  husband, 
and  enter  a  judgment  awarding  an  execution 
each  month  for  the  amount?  If  such  a  thing 
could  be  done,  the  remedy  would  not  be  ade- 
quate. A  defendant  who,  in  defiance  of  the 
injunction  of  the  court,  transferred  her  prop- 
erty to  put  It  beyond  the  reach  of  an  execu- 
tion, would  easily  so  delay  the  collection  as 
to  render  the  relief  of  no  avail.  An  action  by 
the  administrator  of  the  husband  for  damages 
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for  permitting  Um  to  Btaire,  la  rlolatlon  of 
her  duty,  is  not  a  support  Cor  tbe  husband. 
The  order  Is  affirmed. 

We  concur:     BBATTT,  O.  J.;   HENSHAW, 
J.;   VAN  FLBECT,  J. 


(S  Cal.  Unrep.  735) 

KNIGHT  T.  TRIPP.    (8.  F.  785.) 
(Supreme  Court  of  CaUfornia.     Aug.  8,  1897.) 

9IITS— CoMOiTioxs  —  Delitbbt  —  PBAOTICa — 1>»- 
UASO. 

1.  A  peraon  about  to  underKo  a  aurgical  opem- 
tion,  the  result  of  which  was  nncertaia,  transfer- 
red all  her  propertjr  to  defendant,  the  real  estate 
beinc  coDTeyed  by  deed  In  due  form,  and  the  per- 
sonal property,  consisting  of  furniture,  notes, 
clothing,  etc.,  being  transferred  by  a  bill  of  mle^ 
but  no  physical  change  in  posaewlon  taking  place. 
The  Intention  was  that  the  property  iibould  be 
used  for  the  donor's  lienefit,  ana  remain  in  her 
possession  during  her  life,  and,  in  the  event  of  her 
death  from  the  operation,  defendant  was  to  dis- 
tribute it  according  to  the  directions  of  an  un- 
signed written  memorandum.  Held,  the  donor 
having  retained  possession,  and  the  right  to  ex- 

Send  aa  much  of  the  personalty  as  she  might  need 
uring  her  life,  tliat  the  transaction  was  void  as 

*  ?'*■ 

2.  An  administrator  aeelciog  to  recover  personal 

property  of  deceased,  held  by  a  transferee  under 
color  of  title  by  gift,  need  not  make  a  demand 
therefor  before  instituting  suit. 

Department  2.  Appeal  from  superior  court, 
Alameda  county;  F.  B.  Ogden,  Judge. 

Action  by  W.  H.  Knight,  administrator, 
against  W.  O.  Tripp.  After  judgment  for 
plaintiff,  a  new  trial  was  granted,  and  plaln- 
tUC  appeals.   Reversed. 

F.  B.  Whitney  and  Reed  &  Nnsbanmcr,  for 
appellant.    Welles  Whitmore  and  Carey  Hoir- 

ard,  for  respondent. 

TBMPLB,  J.  This  is  an  action  brought  by 
the  administrator  of  E.  L.  Cook,  deceased,  to 
recover  personal  property  alleged  to  be  the 
property  of  the  estate,  and  wliicb,  it  is  char- 
ged, is  wrongfully  withheld  by  defendant 
The  answer  denies  that  the  property  belongs 
to  the  estate,  or  that  it  belonged  to  the  de- 
ceased at  the  time  of  her  deatb,  or  that  phiin- 
tlff  is  entitled  to  the  posr ession  thereof.  From 
the  evidence  It  appears  that  the  property  be- 
longed to  the  deceased  on  the  31st  of  May, 
1896,  and  that  on  that  and  the  following  day 
certain  transactions  were  had  which  defend- 
ant claims  constituted  a  gift  of  said  property 
to  him,  partly  for  his  own  use  and  partly  in 
tnist  for  others.  Whether  such  was  the  ef- 
fect of  what  was  done  is  the  question  to  be 
determined  on  this  appeaL  The  findings  and 
Judgment  were  for  the  plaintiff,  but  subse- 
quently  a  new  trial  was  granted,  and  the 
plaintiff  appeals  from  this  order,  claiming 
that  the  order  cannot  be  sustained  on  any 
gronnd  whatever. 

It  appears  that  Mrs.  Cook  had  been  a  widow 
for  about  six  years;  that  she  was  childless, 
and  had  an  estate  worth  about  $25,000;  of 
wblcb  about  $10,000  was  personal  property; 


and  that  she  Bved  In  her  own  bouse  In  Oak- 
land, alone,  except  that  she  had  some  lodgers 
to  whom  she  rented  rooms  In  her  house.  She 
died  June  14,  1896,  having  been  sick  for  some 
months.  On  the  29th  of  May.  1895,  defendant 
called  upon  her  at  her  request  She  told  him 
she  was  about  to  imdergo  a  surgical  operation, 
and  was  somewhat  tmcertain  as  to  the  result; 
and  desired  to  see  him  alMut  her  business.  Ha 
promised  to  call  on  the  next  day,  and  did  aa 
She  then  told  blm  that  she  did  not  like  the 
will  she  had  made,  and  had  destroyed  it,  and 
wished  to  dispose  of  her  property  while  liv- 
ing, and  said,  "I  want  to  give  all  of  It  to  you, 
or  place  all  of  It  in  your  hands,  and  tell  yon 
those  whom  I  want  should  have  It."  At  tbs 
suggestion  of  defendant  she  sent  for  a  law- 
yer, and  on  that  day  and  the  next  her  entire 
estate,  both  real  and  personal,  was  formally 
transferred  to  the  defendant  The  transfers 
were  in  writing,  and  in  form  were  sales.  H« 
real  estate  was  conveyed  by  deed  which  waa 
then  and  there  delivered;  the  furniture  by  a 
bill  of  sale,  which  recited  a  consideration  of 
one  dollar,  and  "other  considerations  to  no* 
moving,  I  do  hereby  sell  and  assign,  transfer 
and  deliver  all  my  household  fumltture  aud 
wearing  apparel,  and  all  other  personal  prop- 
erty held  or  owned  by  me,  In  that  certain 
house,"  etc  No  delivery  of  the  furniture  was 
made,  bnt  the  donor  continued  to  occupy  the 
house,  and  use  all  that  she  had  any  use  for, 
as  before.  She  had  some  promissory  notes 
and  corporate  stock  In  a  tin  box  which  she 
kept  in  her  desk.  The  desk  was  brought  the 
notes  and  stock  indorsed,  and  by  the  defend- 
ant were  replaced  in  the  box  and  locked,  the 
defendant  retaining  the  key.  The  box  was 
then  replaced  in  the  desk,  which  was  also 
locked,  the  defendant  retaining  that  key  alsoi. 
The  desk  remained  In  the  house  with  the 
other  furniture.  She  had  some  (8,000  ds- 
poslted  in  three  different  banks  In  Oaldand. 
Mr.  Tripp  testified  that  she  assigned  the  boolta 
and  the  money  to  him  by  written  assignments 
on  the  boolu.  The  books  were  not  produced, 
and  we  are  not  informed  further  as  to  wliat 
the  written  assignments  contained.  Mr. 
Tripp  further  testified:  "I  made  a  memoran- 
dum at  the  time  of  the  disposition  of  the 
property.  *  *  *  It  was  made  In  the  course 
of  the  conversation  between  Mrs.  Cook  and 
myself  with  regard  to  the  disposition  of  the 
property.  The  deeds  to  the  real  estate,  the 
bill  of  sale,  and  assignments  of  mortgages 
were  not  made  until  the  1st  day  of  June^ — the 
next  morning."  The  memorandum  read  aa 
follows:  "Instructions  of  Mrs.  E.  I<.  Cook  aa 
to  the  disposal  of  her  property  in  the  event  of 
her  death.  W.  O.  Tripp  is  to  have  the  house 
and  lot  and  contents  of  the  bouse  at  680 
Tenth  street  and  all  other  real  estate,  and 
Is  to  pay  all  debts  and  funeral  expenses,  for 
permanent  care  of  the  cemetery  lot  and  snch 
monuments  as  he  may  choose  for  herself  and 
husband;  to  pay  A  E.  Jenner  of  Belvedere 
$2,000;  Fred.  B.  Kimball,  Webster  City, 
Iowa,  $1,000;  Fred.  W.  Cook,  New  Zork.  $1.. 
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000;  C.  F.  Xlckiaus/Oakland^Cal.,  $2,000;  Mrt. 
Fannie  Hilton,  Oakland,  $500;  Miss  Orace  Hil- 
ton, $500;  Miss  Carrie  Hilton,  $500;  Mrs. 
Pierce,  Oakland,  $1,000;  Miss  Maggie  Gates, 
Oakland,  $200.  Any  property  remaining  after 
these  instructions  are  carried  out  Is  to  lielong 
to  W.  G.  Tripp.  June  8,  1895.  Trunk  and 
contents  in  closet  under  the  back  stairs  Is  to 
be  delivered  to  Mrs.  Hilton."  The  defendant 
contends  that  the  transfer  to  him  was  abso- 
lute, in  fact  a  gift  inter  vivos,  and  was  not 
revocable  by  the  donor,  nor  defeasible  by  her 
survival.  He  has  not  delivered  any  of  the 
things  to  the  ultimate  donees,  but  he  con- 
tends that  he  was  authorized  to  do  so  at 
once,  and  in  fact  that  whether  he  did  or  not 
was  not  material  to  the  complete  execution 
of  the  donation.  The  plaintiff  denies  that 
there  was  any  executed  gift  either  inter  vivos 
or  causa  mortis,  but  contends  that  the  whole 
transaction  was  testamentary  in  character; 
that  the  property  was  placed  In  the  hands  of 
ttie  defendant  to  hold  for  the  donor,  and  In 
case  of  her  death  was  to  be  delivered  to  the 
donees  named;  that  the  defendant  held  It  as 
agent  of  the  donor,  and  the  agency  was  re- 
voked by  the  death  of  the  principal.  He  also 
contends  that  there  was  no  sufficient  delivery 
for  the  vesting  of  the  property  In  the  donees, 
either  as  a  gift  mortis  causa  or  Inter  vivos. 

Section  1147  of  the  OlvU  Code  reads  as  fol- 
lows: "A  verbal  gift  is  not  valid  unless  the 
means  of  obtaining  possession  and  control  of 
the  thing  are  given,  nor,  if  It  is  capable  of  de- 
livery, unless  there  is  an  actual  or  symbolical 
delivery  of  the  thing  to  the  donee."  By  verbal 
gift  Is  meant  an  oral  gift,— one  which  cannot 
be  proven  by  any  writing.  Many  different 
transfers  are  shown  In  this  case,  but  all  pur- 
port to  be  sales,  or  they  are  blank  Indorse- 
ments. Not  one  of  them  evidences  a  gift. 
That  must  be  proven  by  oral  evidence.  The 
memorandum,  though  made  in  the  presence  of 
the  alleged  donor,  was  signed  by  no  one.  The 
means  of  getting  possession  and  control  must 
have  been  given;  and,  since  the  things  were 
all  capable  of  delivery,  and  there  is  no  pre- 
tense of  a  symbolical  delivery,  it  must  appear 
that  there  was  at  the  time  an  actual  delivery 
of  the  gifts  to  the  donees.  I  think  it  plain  that 
the  gift  was  not  to  vest  absolutely  except  In 
the  event  of  her  death  from  the  operation. 
She  transferred  all  she  had,  but,  though  she 
knew  she  was  in  peril,  she  did  not  feel  sure 
that  her  disease  was  mortal.  She  hox>ed  to 
survive,  but  thought  the  issue  uncertain.  Had 
she  survived,  she  would  have  been  without 
the  means  of  support,  and,  even  though  she 
had  Implicit  confidence  in  the  defendant,  and 
may  have  felt  sure  that  he  would  give  her  the 
use  of  the  property,  nearly  all  her  money 
would  have  been  parcded  out  to  several  do- 
nees. And  then  It  appears  that  the  defendant 
assured  her  that  the  transfers  could  easily  be 
canceled,  and  says  he  would  have  returned 
everything  to  her  had  she  recovered  and  re- 
quested It,  and  such  was  his  Intention.  This 
Is  a  complete  surrender  of  his  contention,  for 


he  could  not  retnm  the  property  ta  caJse  of  her 
survival  If  the  gtfts  were  absolute,  hot  would 
have  been  compelled  to  deliver  them  to  the ' 
ultimate  donees,  whose  bailee  he  was.  And 
then  the  Instmctlons  taken  down  by  him  at 
her  dictation  provide  for  a  disposition  of  her 
property  only  in  the  event  of  her  death.  The 
memorandum  has  every  resemblance  to  a  will 
except  Its  execution.  It  provides  for  a  dispo- 
sition of  all  the  property  of  Mrs.  Cook  in  the 
event  of  her  death.  It  directs  the  payment  of 
her  debts  and  funeral  expenses.  It  contains 
a  devise  of  her  real  estate,  many  legacies,  and 
names  a  residuary  legatee.  BvidenUy  Mrs. 
Cook  expected  to  remain  in  the  house  and 
have  the  use  of  the  furniture  so  long  as  she 
might  live.  This  is  not  provided  for  In  the  in- 
structions, and.  If  the  disposition  was  to  take 
effect  only  at  her  death,  It  was  not  necessary. 
Of  course,  she  was  to  have  medical  aid  and 
nursing.  She  had  several  doctors  and  a  nurse 
engaged.  And  she  directed  the  defendant  to 
furnish  the  nurse  all  the  money  the  nurse 
should  call  for.  She  could  not  know  how, 
long  she  might  need  such  attention,  nor  what 
It  would  cost  The  personal  property  wa« 
of  the  value  of  $10,802.10,  as  the  defend- 
ant testified.  The  cash  legacies  were  $8,700. 
The  defendant  has  paid  out  $1,800  under  the 
Instructions,  and  has  paid  none  of  the  cash 
legacies  or  gifts.  He  is  to  erect  monumema 
to  her  and  her  husband,  and  to  provide  for 
the  permanent  care  of  the  cemetery  lot.  All 
the  real  estate  and  the  furniture  was  given 
to  the  defendant.  It  must  have  seemed  quite 
possible,  when  these  transactions  were  had, 
that  the  necessities  of  Mrs.  Cook  might  be  so 
great  that  all  these  legacies  could  not  be  paid. 
Suppose  her  necessities  had  been  such  that  all 
the  personal  property  bad  been  required.  Cer- 
tainly, the  defendant  would  have  felt  that  she 
was  entitled  to  It  according  to  her  understand- 
ing of  the  terms  of  her  gift.  Undoubtedly,  a 
delivery  may  be  made  to  a  third  person  for  an 
Intended  donee,  but  the  delivery  and  the  con- 
ditions must  be  such  that  such  person  will  at 
once  become  the  bailee  of  the  donee.  The  gift 
win  still  l)e  revocable,  but  the  possession  and 
present  control  and  lawful  dominion  must  pass 
from  the  donor  to  the  donee.  The  gift  may 
even  be  conditional,  but  one  of  those  conditions 
must  not  be  that  the  donor  shall  retain  posses- 
sion and  the  right  to  expend  as  much  of  It  as 
he  may  require  or  choose  to  expend  during 
life.  Such  a  disposition  Is  testamentary,  and. 
unless  made  In  accordance  with  the  statute  of 
wills.  Is  void;  and  such,  I  think,  was  the  dis- 
position made  In  this  case.  See,  on  this  sub- 
ject, Basket  v.  Hassell,  107  TJ.  S.  602,  2  Sup. 
Ct.  415;  Daniel  v.  Smith,  64  Cal.  346,  30  Pac. 
575. 

There  Is  no  Injurious  error  In  any  of  the  rul- 
ings at  the  trial  against  the  defendant.  In 
most  cases  the  rulings  were  plainly  correct, 
and  those  that  may  be  questioned  were  of  no 
consequence.  There  was  no  necessity  for  a 
demand  before  bringing  the  suit.  The  defend- 
ant held  the  goods  under  a  claim  of  title,  an.1 
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bla  Intention  to  retain  tbem  aa  his  own  was 
clearly  manifest,  and  In  his  answer  he  asserts 
his  title  and  denies  the  right  of  the  plaintiff. 
The  answer  Itself  shows  that  the  possession  of 
the  defendant  was  adverse.  The  order  grant- 
ing a  new  trial  Is  reversed. 

We  concur:    McFARLAND.  J.;  HENSHAW, 
J. 


(U7  Cal.  669) 

MARCHANT  v.  HATES  et  aL    (Sac.  188.) 
(Supreme  Court  of  California.     Aug.  24,  1897.) 

COKTBAOT — ABASnOSMBNT — RkCOVERT. 

Plaintiff  contracted  to  erect  a  building  for 
defendant,  to  be  completed  by  August  1,  1804, 
and  he  performed  labor  thereon  until  October  28, 
1894,  when  he  voluntarily  abandoned  work.  All 
the  services  and  materials  were  furnished  in 
fulfillment  of  the  contract,  apart  from  which  no 
agreement  for  service  or  materials  was  made. 
Plaintiff  lost  his  right  to  a  lien  on  the  premised 
by  failure  to  comply  with  the  statutory  require- 
ments. JBdd,  that  plaintiff,  by  voluntary  aban- 
donment of  the  contract,  lost  his  right  to  recover 
the  value  of  his  services  and  the  material  used. 

Department  1.  Appeal  from  superior  court, 
Tuolumne  county;  6.  W.  Nicol,  Judge. 

Action  by  Samuel  Bdarchant  against  John 
Hayes,  Richard  Chute,  and  others.  Cross  com- 
plaint by  John  Hayes  against  Richard  Chute. 
From  Judgment  for  plaiutiff  in  cross  complaint, 
defendant  therein  appeals.     Reversed. 

Frank  W.  Sheet,  tor  appellant  J.  B.  Cnrtlaa, 
for  respondents. 


HARRISON,  3,  In  thla  action,  brought  by 
the  plaintiff  Merchant  for  the  foreclosure  of  a 
mechanic's  lien  upon  a  certain  building  In  Tuo- 
lumne county,  a  cross  complaint  was  filed  by 
the  defendant  Hayes  against  his  co-defendant 
Chute,  In  which  he  claimed  a  lien  upon  the 
same  property  for  labor  done  and  matarials 
furnished  by  him  In  the  construction  at  the 
building.  The  court  found  that  on  June  18, 
1891,  Hayes  entered  into  a  contract  in  writing 
with  Chute  for  the  coostnictlon  of  the  building, 
for  the  sum  of  $2,100,  and  agreed  to  complete 
the  same  according  to  certain  plans  and  specifi- 
cations, and  have  It  ready  for  occupancy  on  or 
before  August  1st;  that  Hayes  thereupon  com- 
menced the  construction  of  the  buildhig,  and 
that  work  was  performed  thereon  under  his  di- 
rection untU  October  28th,  when  he  abandoned 
work  thereon;  that  some  of  the  men  employed 
by  him  continued  to  work  thereon  until  Novem- 
ber 5th,  when  they,  too,  ceased  to  work,  and 
at  that  time,  and  also  at  the  commencement  of 
this  action,  the  building  was  unfinished  and  In- 
complete In  various  material  and  substantial 
particuhirs.  The  court  also  found  that  during 
this  time  Hayes  performed  labor  as  superinten- 
dent upon  the  building  for  four  months,  which 
was  reasonably  worth  ^400,  and  also  that  he 
furnished  certain  materials  of  the  value  of 
512S.50,  which  were  used  in  the  construction  of 
the  building  under  the  terms  of  the  contract; 


but  that  he  was  never  employed  by  Cbnt*  to 
construct  said  building,  either  as  superintendent 
or  otherwise,  except  by  virtue  of  the  aforesaid 
contract,  and  that  all  the  labor  performed  by 
I'.im,  and  all  the  materials  which  were  furnished 
by  hbn,  in  the  construction  of  the  building, 
were  performed  and  furnished  under  and  bj 
virtue  of  his  contract  The  contract  betweea 
Hayes  and  Chute  was  not  filed  for  record  with 
the  coimty  recorder,  but  after  he  abandoned 
work  he  filed  a  claim  of  mechanic's  lien,  which 
he  sought  to  enforce  In  this  action.  A  per- 
sonal judgment  was  rendered  in  his  favor 
against  Chute  for  the  sum  of  $525.50,  but  the 
court  did  not  adjudge  the  same  to  be  a  lien  np> 
on  the  property.  From  this  Judgment  Chute 
has  appealed  upon  the  Judgment  roll  alone  with- 
out a  bill  of  exceptions. 

The  omission  to  file  the  contract  In  the  office 
of  thp  county  recorder  deprived  the  contractor 
of  any  lien  for  his  labor  and  materials  (Code 
Civ.  Proc.  I  1183):  but  he  did  not  by  Bach 
omission,  acquire  any  greater  right  to  a  re- 
covery for  his  labor  and  materials  than  bi 
would  have  had  If  he  had  brought  an  action 
therefor.  Irrespective  of  his  right  to  a  lien. 
Under  the  finding  of  the  court  that  Hayes  was 
never  employed  to  construct  the  building  ex- 
cept by  virtue  of  the  contract  of  June  18th. 
and  that  all  the  labor  performed  and  all  the 
materials  furnished  by  him  were  performed 
and  furnished  under  and  by  virtue  of  this 
special  contract  he  had  no  right  of  recovery, 
unless  he  should  show  that  he  had  complet- 
ed the  contract  on  his  part  or  that  Its  com- 
pletion had  been  in  some  way  waived  or  ex- 
cused. Civ.  Ck>de,  S  1439;  Smith  t.  Brady, 
17  N.  Y.  173;  Bonesteel  v.  Mayor,  22  N.  T. 
162;  Van  CUef  t.  Van  Vechten,  130  N.  T. 
571,  29  N.  E.  1017;  Barron  v.  Frink,  30  CaL 
486;  Ernst  v.  Cummiugs,  55  Cal.  179.  See 
also.  Perry  v.  Quackenbush,  105  CaL  299,  38 
Pac.  740.  It  has  been  sometimes  hold  that 
where  a  contractor  tmder  a  bona  fide  attempt 
to  perform  his  contract  has  unintentionally 
omitted  some  trifling  particular,  he  may  re- 
cover upon  the  contract  making  a  reduction 
for  the  damage  sustained  by  the  omission, 
or.  If  the  owner  has  derived  a  benefit  from  the 
work  done,  and  has  accepted  and  enjoyed 
the  same,  he  may  recover  for  the  benefit  thus 
received  by  the  owner;  but  the  finding  in 
the  present  case  that  Hayes  willfully  aban- 
doned his  contract,  and  left  the  building  un- 
finished and  incomplete  in  many  material  re- 
spects, indicates  a  willful  breach  by  him  of 
his  agreement,  and  is  Inconsistent  with  a 
bona  fide  attempt  to  perform  his  contract 
There  is  no  finding  that  the  building  waa 
ever  completed,  or  that  Chute  derived  any 
benefit  from  the  labor  or  materials  furnished 
by  Hayes.  The  court  therefore  erred  In  giv- 
ing Judgment  In  his  favor. 

The  failure  of  the  court  to  find  that  Chute 
had  made  any  payment  to  Hayes,  as  alleged 
in  the  answer,  cannot  be  considered  as  error, 
since  It  does  not  appear  that  any  evidence 
was  offered  In  support  of  this  averment 
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Wlnslow  V.  Goihransen,  8S  Oal  450,  28  Pac. 
(S04. 

It  Is  farther  contended  by  the  appellant  that 
he  Is  entitled  to  have  set  off  against  the  de- 
mand of  Hayes  certain  judgments  which 
were  entered  herein  against  Hayes  In  favor 
of  other  Uen  claimants,  and  declared  to  be 
Hens  npon  the  property  of  the  appellant. 
The  record  does  not,  however,  disclose  the 
basis  of  these  jadgments,  or  in  what  respect 
they  were  connected  with  the  contract  be- 
tween Hayes  and  Chute.  Moreover,  It  does 
not  appear  that  any  request  of  this  nature 
was  made  to  the  conrt  below,  and.  In  the 
absence  of  the  evidence  and  findings  in  ref- 
erence thereto,  we  cannot  assume  that  the 
court  erred  In  Its  Judgment.  In  Covell  y. 
Washburn,  91  Cal.  560,  27  Pac.  859,  cited  by 
appellant.  It  appeared  that  the  claims  which 
were  allowed  to  be  set  off  against  the  demand 
of  the  plaintiff  were  for  a  portion  of  his  de- 
mand, and  had  been  paid  by  the  defendant. 
The  only  controversy  between  them  was 
whether  the  defendant  was  entitled  to  have 
set  off  also  the  expenses  of  the  suits  npon 
these  claims.  In  the  present  case  the  claim 
of  Hayes  is  limited  to  the  materials  and  la- 
bor furnished  by  himself. 

The  notice  of  appeal  in  the  record  Includes 
also  an  appeal  from  the  Judgments  In  behalf 
of  some  of  the  other  Uen  claimants,  but,  as 
no  argument  has  been  presented  In  support 
of  this  appeal,  the  Judgment  in  their  favor  Is 
aflirmed.  The  Judgment  in  favor  of  Hayes 
is  reversed. 

We  concur:  BEATTT,  C  J.;  VAN  FLEET, 
J. 


(m  Cal.  637) 

PEOPLE  v.  WARNER.    (Cr.  281.) 
(Snpreme  Court  of  California.    Aug.  19,  1897.) 

BlATUTES— COSSTRTJCTIOS— COSPIDBSTIAL  COHMU- 
NtCATIO!(8. 

Code  Civ.  Proc.  |  1881,  snbd.  1,  provides 
that  neither  husband  nor  wife  can  be  examined, 
without  the  consent  of  the  other,  "as  to  auy  com- 
monication  made  by  one  to  the  other  durinK  the 
marriage;  but  this  exception  does  not  apply  to 
a  civil  action  or  proceeding  by  one  against  the 
other,  nor  to  a  criminal  action  or  proceeamg  foi 
a  crime  committed  by  cne  against  the  other." 
Beld,  that  this  rule  of  evidence  applies  to  all 
criminal  actions  except  those  tor  crimes  commit- 
ted by  either  hnsbaDd  or  wife  against  the  other. 

Department  1.  Appeal  from  snperlor  court, 
city  and  coimty  of  San  Francisco;  Carroll  Cook, 
Jndge. 

Charles  G.  Warner  was  convicted  of  rape, 
and  he  appeals.    Reversed. 

Carson  &  Savage  and  E.  M.  Sweeney,  for  ap- 
pellant   W.  F.  Fitzgerald,  for  the  People. 

VAN  FLEET,  J.  Appeal  by  defendant  from 
a  Judgment  convicting  him  of  rape,  and  an  or- 
der denying  him  a  new  trial.  Defendant  tools 
the  witness  stand  in  his  own  behalf,  confining 
bis  testimony  on  bis  direct  examination  to  a 
denial  at  tbe  commission  of  the  offense,  a 


statement  of  Us  version  of  the  occurrences 
on  the  night  of  the  alleged  assault,  which  was 
claimed  to  have  occurred  in  his  own  house, 
and  as  to  certain  other  facts  occurring  before 
arrest.  On  cross-examination  the  prosecution 
was  permitted,  against  defendant's  repeated 
and  strenuous  objection  that  the  matter  was 
Incompetent,  and  not  in  cross-examination,  to 
Interrogate  and  examine  him  at  length  as  to 
certain  communications  by  letter  made  by 
him  to  his  wife  after  bis  arrest,  relating  to 
the  charge  against  him,  and  which  it  is  con- 
ceded bore  materially  on  tbe  question  of  guilt, 
but  which  communications  had  in  no  way 
been  referred  to  by  him  on  his  direct  exam- 
ination. It  is  contended  that  this  action  of 
tbe  court  constituted  material  error  tending  to 
defendant's  prejudice,  which  requires  a  re- 
versal, and  this  contention  must  unquestion- 
ably be  sustained.  Conceding  that  the  state- 
ments Inquired  Into  had  a  tendency  to  con- 
tradict defendant's  denial  of  the  commission 
of  the  offense,  and  that  under  the  doctrine  of 
People  V.  Rozdie,  78  Cal.  84,  91,  20  Pac.  38, 
the  subject  had  been  sufilciently  opened  by 
such  denial  to  mal^e  the  inquiry  admissible  as 
in  cross-examination.  Its  admission  was  nev- 
ertheless In  direct  contravention  of  the  provi- 
sion of  the  statute  protecting  communications 
between  husband  and  wife  as  privileged. 
Subdivision  1  of  section  1881  of  the  Code  of 
Civil  Procedure  provides:  "A  husband  can- 
not be  examined  for  or  against  his  wife  with- 
out her  consent;  nor  a  wife  for  or  against 
her  husband  without  bis  consent;  nor  can 
either,  during  the  marriage  or  afterward,  be, 
without  the  consent  of  tbe  other,  examined 
as  to  any  communication  made  by  one  to  the 
other  during  the  marriage;  bnt  tills  excep- 
tion does  not  apply  to  a  civil  action  or  pro- 
ceeding by  one  against  the  other,  nor  to  a 
criminal  action  or  proceeding  for  a  crime  com- 
mitted by  one  against  the  other."  It  is  claim- 
ed  that  this  provision  prescribes  a  rule  of  evi- 
dence for  civil,  but  not  for  criminal,  actions. 
But  this  lias  been  explicitly  beld  otherwise 
In  the  quite  recent  case  of  People  v.  Mullings, 
83  Cal.  138,  23  Pac.  229.  Moreover,  the  terms 
of  the  provision  Itself  negative  any  such  lim- 
itation. The  closing  language  of  tbe  subdi- 
vision that  "this  exception  does  not  apply  to 
a  civil  action  or  proceeding  by  one  against 
the  other,  nor  to  a  criminal  action  or  pro- 
ceeding for  a  crime  committed  by  one  against 
the  other,"  shows  by  necessary  implication 
that  the  protecting  slileld  of  the  statute  waa 
Intended  to  apply  In  all  other  cases  than  those 
excepted.  The  cases  of  People  v.  Lane,  101 
Cal.  513,  36  Pac.  16,  and  People  v.  West,  106 
Cal.  89,  39  Pac.  207,  relied  upon  as  overruling 
People  V.  Mullings,  have  not  that  effect. 
What  is  said  in  those  cases  refers  to  subdivi- 
sion 4  of  section  1861,  relating  to  commun^ 
cations  between  physician  and  patient,  and 
does  not  affect  tbe  construction  or  application 
of  subdivision  1  of  that  section.  Nor  is  there 
anything  in  the  suggestion  that  the  objeis 
tion  was  insufficient  in  form  to  include  the 
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gronad  bow  nrged.  People  r.  MnUIngs,  83  CU. 
144,  23  Fae.  229.  Besides,  the  record  dijBcloses 
that  the  precise  point  now  made,  that  the 
communications  were  prlrlleged,  was  In  fact 
expressly  called  to  the  attention  of  the  court 
below.  Since  the  case  must  go  back  for  a 
n«w  trial,  it  la  unnecessary,  and  we  deem  It 
Inexpedient,  to  discuss  at  this  time  the  ques- 
tion as  to  the  sufficiency  of  the  evidence  to 
warrant  a  conviction;  and,  as  to  the  other  er- 
rors relied  upon,  they  may  not  again  arise. 
Judgment  and  order  reversed,  and  cause  re- 
manded for  a  new  trial. 

We  concur:  aAROnTTEl,X;  HAIUEtISON,J. 


(117  Cal.  MT) 

PEOPLE  T.  KRAMER.    (Or.  289.) 
(Supreme  Court  of  California.     Aug.  23,  1897.) 

MiSOONODCT  OP  JmiT  AND  OF  COUNSEL— RkTIBW — 
BVIDBNCB- HlHMLBSS  EhROR. 

t.  Conversation  between  jurymen  in  the  Jury 
box  ia  not  of  itself  miscoDduct,  and,  unlen  it  be 
■hown  to  have  improper  reference  to  the  evidence 
«r  merits  of  the  case,  and  be  prejudicial  to  de- 
fendant, It  will  not  worlc  a  reversal. 

2.  When,  upon  motion  lor  a  new  trial  for  mig- 
eonduct  of  jury,  the  evidence  is  conflicting,  tlie 
ruling  of  the  court  on  the  motion  ia  conclusive  on 
appeal. 

3.  Misconduct  by  counsel  is  not  justified  by  like 
miaoondact  by  opposing  counsel. 

4.  Objection  to  improper  remarks  by  counsel 
In  his  address  to  the  jury  cannot  be  urged  for 
the  first  time  on  appeal. 

6.  The  exclusion  of  testimony  which  the  same 
witness  ia  afterwards  permitted  to  give  is  not 
prejudicial  error. 

DepartiDDMit  2.  Appeal  from  superior  coart, 
Los  Angeles  county;  B.  N.  Smith,  Jadge. 

W.  B.  Kramer  was  convicted  of  forgery,  asd 
he  appeals.    Affirmed. 

Byron  L.  Oliver  and  George  A.  Hough,  for 
ippellant.    W.  F.  Fitxgerald,  for  the  People. 


VAN  FLEET,  3.  Appeal  by  defendant  from 
a  Judgment  convicting  htm  of  forgery,  from  an 
order  refusing  to  arrest  the  judgment,  and  from 
an  order  denying  a  new  trial. 

1.  The  first  objection  urged  is  misconduct  of 
the  Jury,  but  the  record  does  not  clearly  dis- 
close that  any  such  in  fact  occurred.  It  Is 
stated  In  an  affidavit  by  defendant's  counsel, 
filed  on  the  motion  for  a  new  trial,  that  during 
the  taking  of  evidence,  and  while  the  jury  were 
examining  certain  exhibits  submitted  for  their 
Inspection,  affiants  "saw  a  number  of  the  Ju- 
rors commenting  upon  and  arguing  about"  the 
exhibits,  and  "pointing  out  to  each  other  simi- 
larities In  the  handwriting,"  etc.;  but  these 
statements  are  positively  dented  in  an  affidavit 
by  an  the  jurors,  who  state  that  they  were 
not  arguing  nor  discussing  the  exhibits,  nor  the 
similarity  of  the  writing  therein;  and  the 
statement  of  the  facts  of  the  Incident  by  the 
judge  Is,  In  substance,  that  he  saw  the  whole 
transaction;  tiiat  he  observed  the  jurors  con- 
verslng,  and  at  once  stopped  them,  and  ad- 
noDlshed  them  against  discussing  the  evidence 


uctn  they  retired  to  the  Jury  room;  bnt  that  be 
could  not  tell  what  their  conversation  was 
about,  and  he  saw  nothing  which  Induced  him 
to  thhik  that  anytliing  prejudicial  to  defendant 
had  occurred.  The  exact  character  and  Import 
of  the  acts  complained  of  are  thus  left  in  doubt. 
No  one  pretends  to  state  in  express  terms  any- 
thing said  by  the  Jurors,  or  in  fact  that  any 
part  of  their  conversation  was  heard.  Defend- 
ant's counsel  do  not  state  In  their  affidavit  that 
they  heard  any  of  the  conversation,  bat  tbe 
statement  Is  that  they  "saw  a  number  of  Ute 
Jurors"  polnthig  out  features  of  the  writings, 
and  conversing  about  them,  which  leaves  it  to 
be  inferred  that  tlie  statement  In  the  affidavit 
that  the  jurors  were  arguing  about  the  evidence 
was  a  matter  of  inference  and  conclusion  from 
their  manner,  rather  than  from  anything  that 
was  overheard.  In  the  face  ot  the  posltiye  de- 
nial by  tbe  jurors  that  their  conduct  partook  of 
the  objectionable  character  Imputed  to  It,  and 
the  Implied  finding  by  the  Judge  in  support  of 
such  denial,  we  cannot  say  that  the  acts  com- 
plained of  Involve  any  actual,  much  less  preju- 
dicial, misconduct.  For  aught  that  really  ap- 
pears, the  comments  of  the  jury,  If  referring 
to  the  writings  at  all,  may  have  been  wholly 
trivial  and  Innocent,  and  In  no  way  relating  to 
tbeir  character  as  evidence.  It  Is,  of  course. 
Imprc^er  for  jurors  to  discuss  the  case,  even 
among  themselves,  during  Its  progress,  and  be- 
fore Its  submission;  but  the  mere  fact  of  con- 
versing In  the  jury  box  Is  not  In  Itself  such  an 
Impropriety  as  will  necessarily  imply  miscon- 
duct. The  law  does  not  demand  that  tbe  jur.v 
slt  with  the  muteness  of  the  sphinx,  and  when 
Jurors  are  observed  to  be  talking  among  them- 
selves It  will  not  be  presumed  that  the  act  In- 
volves Impropriety,  but.  In  order  to  predicate 
misconduct  of  the  fact,  it  must  be  made  to 
appear  that  the  conversation  had  Improper  ref- 
erence to  the  evidence  or  the  merits  of  the  case 
Even  then,  unless  It  be  shown  to  have  been  of  a 
character  calculated  to  prejudice  the  defendant 
it  Is  not  sufficient  to  work  a  reversal.  People 
V.  West,  73  Cal.  345,  14  Pac.  84&  The  pre- 
sumption is  that  the  jury  performed  their  duty 
with  fidelity  to  their  oath,  and  that  they  observ- 
ed the  admonitions  of  the  judge  as  to  their  con- 
duct, and  this  presumption  can  be  overthrown 
only  by  showhig  some  act  of  positive  miscon- 
duct People  V.  Williams,  24  CaL  31.  Here  the 
evidence  as  to  whether  there  was  In  fact  any 
Improper  act  was  at  least  conflicting,  and  the 
ruling  of  the  court  Is  conclusive  upon  us  against 
the  defendant's  contention.  People  v.  Merkle, 
89  Cal.  82,  26  Pac.  642. 

2.  Defendant  complains  of  Injury  arising 
from  misconduct  of  the  district  attorney  In 
making  use  during  his  argument  to  the  Jur^r 
of  certain  alleged  Improper  suggestions  and 
statements  not  based  upon  the  evidence  In  the 
case.  Tbe  use  of  tbe  language  complained  of. 
In  substance,  is  admitted  by  the  district  attor- 
ney, but  It  is  stated  in  his  affidavit  that  It  was 
in  response  to  matters  assumed  by  defendant's 
counsel  In  making  a  pathetic  appeal  to  the 
jury.     Assuming  that  the  comuenls  of   the 
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district  attorney  were  not  warranted  by  the 
evidence,  his  act  would  not  be  justifled  by  the 
fact  that  defendant's  counsel  bad  already  com- 
mitted a  Uko  Impropriety.  The  proper  way 
to  correct  such  an  abuse  of  privilege  on  the 
]>art  of  either  counsel  Is  for  his  adversary  to 
call  it  to  the  attention  of  the  court,  and  have 
it  stopped.  But  we  are  precluded  from  In- 
quiring Into  the  merits  of  the  objection  for  the 
reason  that  it  does  not  appear  to  have  been 
taken  at  the  trial,  or  that  the  matter  was 
there  called  to  the  attention  of  the  judge  In 
any  way.  The  affidavit  on  behalf  of  defendant 
states  that  objection  was  made  thereto,  but 
this  Is  directly  controverted  In  the  affidavit  for 
the  people,  which  states  that  no  objection 
whatsoever  was  made,  and  nothing  said  to 
call  it  to  the  attention  of  the  court;  and  the 
ruling  of  the  eom't  below,  by  necessary  Impli- 
cation, negatives  the  defendant's  claim  In  that 
regard.  It  la  an  obviously  Just  rule  that  such 
objection  cannot  be  here  made  for  the  first 
time.  While  error  arising  from  misconduct  of 
an  attorney,  of  the  character  complained  of, 
may  not  always  be  avoided  by  such  means,  it 
is  essential,  in  order  to  have  It  reviewed,  that 
the  act  be  at  least  called  to  the  attention  of  the 
court  below  at  the  time,  that  that  tribunal 
may  have  an  opportunity  to  correct  the  abuse, 
and  thus.  If  possible,  avoid  error  and  a  mis- 
trial. And  it  Itas  been  repeatedly  held  that 
this  court  will  not  entertain  an  objection  of 
the  kind  first  made  here.  People  v.  Shem  Ah 
Fook,  64  CaL  381, 1  Pac.  347;  People  v.  Lane, 
101  Cal.  513,  36  Pac.  16;  People  v.  BMgerlo,  107 
Cal.  151,  40  Pac.  107;  People  t.  Louie  Foo,  112 
CaL  26,  44  Pac.  453.  The  defendant  cannot  re- 
main sUent,  and  take  the  chance  of  a  favorable 
issue,  and,  losing,  urge  as  ground  for  reversal 
an  error  which,  but  for  his  silence,  might  never 
have  found  its  way  Into  the  case.  His  failure 
to  object  Jnstly  gives  rise  to  the  infer«ice  that 
at  the  time  he  saw  no  injury  being  done  him, 
and  he  cannot  complain  on  bdng  met  here  by 
a  ttarrier  arising  from  his  own  omission. 

3.  There  was  no  error  in  striking  out  th« 
portion  of  the  testimony  of  the  witne-ss  Harms, 
objected  to  by  the  district  attorney.  It  was 
very  clearly  hearsay.  Moreover,  the  same 
mattw,  in  substance,  was  testified  to  later  by 
the  witness,  and  permitted  to  rest  with  the 
Jury,  80  that  whatever  benefit  defendant  could 
derive  therefrom  he  had. 

4.  We  find  no  error  in  the  InstmctioDs,  and 
we  regard  the  evidence  as  quite  sufficient  to 
sustain  the  verdict.  The  judgment  and  orders 
are  affirmed. 

We  concur:    BEATTT,  C.  J.;  HARRISON, 


BROWNFIELD  v.  HOUSER  et  al. 

tSnpreme  Court  of  Oregon.    July  81,  1897.) 

SHBRirrs— CnAKORS  aoainst  Countt— Injdnotion 

BT  TaXPATRR — PlKAUINQ— iTBMtZKD  ACCOUNT. 

1.  A  taxpayer,  though  entitled  to  maintain  suit 
in  his  own  name  to  enjoin  misapplication  of  funds 


of  a  municipal  corporation,  cannot  likewise  sue  to 
recover  its  funds  already  misappropriated. 

2.  Complaint  by  a  taxpayer  of  a  county  against 
the  sheriff,  cleric,  and  others^  stating  that  the 
county  court  iam  audited  a  claim  of  the  sheriff  in 
which  certain  items  were  illeBally  allowed,  and  al- 
leging that  theretofore  illegal  claims  of  the  sheriff 
had  been  allowed,  and  he  had  been  permitted  to 
draw  from  the  county  treasury  a  certain  amount 
more  than  he  was  entitled  to  receive,  with  prayer 
that  he  be  re<iuirod  to  account  for  and  pay  into 
the  treasury  all  moneys  so  illegally  withdrawn, 
and  that  the  clerk  be  enjoined  from  issuing  to 
him  an  order  for  services  claimed  to  have  been 
lierformed  by  ium,  does  not  state  the  facts  of  the 
previous  illegal  withdrawal  of  funds,  as  an  inde- 
pendent cause  of  suit,  so  as  to  render  the  com- 
plaint demurrable  for  misjoinder,  but  merely 
states  them  as  a  ground  for  offset  to  those  items 
in  the  sheriff's  account  which  are  admitted  to  be 
proiier  charges;  it  being  claimed  by  plaintiff  that 
such  items  should  not  have  lieen  audited,  because, 
as  alleged,  the  sheriff  had  theretofore  received 
other  simis  in  excess  thereof. 

3.  Though  the  county  court  lias  allowed  a  sher- 
iff's claim,  a  taxpayer  may  maintain  suit  to  en- 
join the  county  clerk  from  issuing  to  him  a 
county  order  for  items  alleged  to  have  been  ille- 
gally allowed. 

4.  In  a  suit  by  a  taxpayer  to  enjoin  the  county 
clerk  from  issuing  to  the  sheriff  a  county  order  for 
a  claim  allowed  by  the  county  court,  payments 
theretofore  made  by  the  county  to  the  sheriff 
cannot  be  inquired  into,  or  offset  against  the  por- 
tion of  his  account  conceded  to  be  valid. 

5.  Claims  of  a  sheriff  to  be  audited  should  be 
itemized  to  show  that  they  are  proper  charges. 

Api)eal  from  district  court,  Umatnia  county; 
Stephen  A.  Lowell,  Judge. 

Action  by  C.  W.  Brownfldd  against  Zoetb 
Houfier  and  others.  Decree  for  defendants. 
Plaintiff  appeals.     Reversed. 

This  Is  a  suit  to  restrain  the  coimty  clerk  of 
Umatilla  county  from  Issuing  to  Zoeth  Houser 
a  county  order  for  services  performed  by  him 
as  sheriff.  The  plaintiff  alleges:  That  he  is  a 
;  resident  taxpayer  of  Umatilla  county,  and  that 
I  Zoeth  Houser  Is  Sheriff,  William  Martin,  conn- 
I  ty  Judge,  John  H.  Adams  and  T.  P.  OfllOand 
are  county  commissioners,  and  Benjamin  B. 
Burroughs  is  cotmty  clerk  of  said  county.  That 
said  sheriff  Is  entitled  by  law  to  receive  from 
said  county  an  annual  salary  of  $2,500,  and,  in 
addition  thereto,  certain  compensation  for  the 
board  and  keeping  of  persons  Imprisoned  in  the 
county  Jail,  and  also  his  actual  and  necessary 
expenses  when  required  to  travel  in  another 
county  or  state  to  make  an  arrest  or  receive  a 
prisoner.  That  hi  May,  1896,  the  cotmty  court 
audited  a  claim  of  said  sheriff  for  $1,067.25,  of 
which  the  following  items  were  illegally  al- 
lowed: Inland  Telephone  &  Tdegraph  Com- 
pany, $23.50;  Blue  Moimtain  Telephone  & 
Telegraph  Company,  $1.26;  mileage,  $221.00; 
expenses  of  Laura  Sticklor  to  Refuge  Home, 
$50;  fare  of  Fred  Loyd  to  Echo,  $2.25;  Daniel 
McKeen,  fare  to  reform  school,  $14;  fare  and 
expenses  of  6.  W.  Hull  to  Roseburg,  $14.56; 
sundry  bills,  $100.87.  That  the  warrant  there- 
for has  not  been  issued,  but  the  county  derk 
threatens  to  draw  and  deliver  the  same  to  the 
said  Houser,  and,  unless  restrained,  will  carry 
his  menace  into  execution,  thereby  injuriously 
affecting  ptaintlff's  pecuniary  rights  as  a  tax- 
payer, for  which  Injuiy,  If  pennlttc<l,  he  has 
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no  adequate  remedy  at  law.  Tliat  the  county 
court  at  Its  regular  terms  from  Septpinber,  18!>i, 
to  March,  18U6,  Illegally  auditeil  and  allowed 
iicconnts  presented  to  It  by  Houser  for  serv- 
ices claimed  to  have  been  performed,  the  Items 
of  which  are  set  out,  whereby  he  has  l)cen 
permitted  to  draw  from  the  ti'easury  of  said 
county  the  sum  of  ^G.fiHi.oO  more  than  he  was 
tntltled  to  receive,— and  prays  that  he  may  be 
required  to  account  for  and  pay  into  the  coun- 
ty treasury  all  moneys  so  Illegally  drawn  there- 
from, and  that  the  coimty  clerk  may  be  en- 
joined from  Issuing  to  him  any  coimty  orders 
for  services  claimed  to  have  been  performed 
by  him.  A  demurrer  to  the  complaint  on  the 
grounds  that  It  did  not  state  facts  sufficient  to 
constitute  a  cause  of  suit,  that  several  causes 
were  Improperly  joined,  and  that  plaintiff  had 
no  legal  capacity  to  sue,  having  been  sustained 
for  alleged  misjoinder,  the  plaintiff  declined  to 
plead  fui-ther,  w^hereupon  a  decree  was  ren- 
dered dismissing  the  suit,  from  which  he  ap- 
reals. 

J.  J.  Balleray,  for  appellant.  L.  B.  Reeder 
and  Jas.  H.  Raley,  for  respondents. 

MOORE,  O.  J.  (after  stating  the  facts).  The 
right  of  a  taxpayer,  In  his  own  name,  to  have  a 
municipal  corporation  and  its  officers  restrained 
from  illegally  creating  debts,  thereby  Increas- 
ing the  burden  of  taxation,  has  been  recognized 
In  this  state.  Carman  v.  Woodruff,  10  Or.  i:{3; 
Wormlngton  v.  Pierce,  22  Or.  600,  30  Pac.  400; 
Sherman  v.  Bellows,  24  Or.  553,  34  Pac.  549; 
State  V.  Pennoyer,  26  Or.  205,  37  Pac.  906,  and 
41  Pac.  1104;  Dorothy  v.  Pierce,  27  Or.  375, 
41  Pac.  66S.  And  hence  the  important  ques- 
tions raised  by  the  demurrer  are  whether  there 
Is  a  misjoinder  of  causes  of  suit,  and.  If  not, 
does  the  complaint  state  facts  sufficient  to  enti- 
tle plaintiff  to  the  relief  demanded,  or  any  imrt 
thereof?  Assuming  that  the  money  alleged  to 
have  been  drawn  from  the  county  treasury  by 
Houser  prior  to  May,  1896,  was  so  drawn  uixin 
coimty  orders  illegally  authorized  by  the  county 
court,  and  that  the  county,  in  Its  corporate  ca- 
pacity, or  upon  the  relation  of  a  proper  person, 
may  maintain  an  action  for  its  recovery,  can 
the  plaintiff,  In  his  own  name,  assert  a  tiimilar 
right,  or  compel  the  sheriff  to  account  for  or 
pay  It  over  to  the  county  treasurer?  It  would 
seem,  upon  prhiciple,  that  the  right  of  a  tax- 
payer in  his  own  name  to  restrain  a  municipal 
corporation  and  Its  officers  from  illegally  creat- 
ing a  deit  or  disposing  of  the  corporate  property 
or  funds  must  rest  upon  the  doctrine  of  neces- 
sity for  prompt  action  on  the  part  of  some  one 
to  prevent  a  threatened  injury  to  the  public; 
and  since  the  taxpayer  is  one  of  the  pensous 
who  will  be  Injuriously  affected  by  the  mis- 
application of  the  funds  of  the  coriK>ration  by 
the  agents  thereof,  and  must  necessarily  be 
compelled  to  bear  an  additional  burden  If  the 
menace  be  carried  into  execution,  equity  con- 
siders him  a  real  pai-ty  in  interest,  and,  as  a 
trustee  for  the  public,  permits  him  to  invoke 
Injunctive  relief.    Bu^  where  the  officers  of  a 


municipality  have  already  mlsai^pHed  Its  funds, 
the  mischief  Is  accomplished  and  the  Injur? 
completed.  In  which  case  the  necvssity  for  an 
extraordinary  remedy  does  not  exist.  To  al- 
low a  taxiMyer  in  his  own  name  to  maintain 
an  action  to  recover  corporate  property  or  funds 
after  they  had  been  diverted  would  be  equiva- 
lent to  opening  wide  the  doors  to  an  indetinite 
nuuilier  of  actions  by  persons  similarly  situat- 
ed, thereby  subjecting  the  officers  and  corpora- 
tion to  interminable  litigation.  2  DiU.  Mim. 
Corp.  S  921.  When  the  injury  is  complete  the 
unlawful  diversion  of  public  funds  falls  di- 
rectly upon  the  municipal  corporation  and  re- 
motely upon  each  taxpayer;  and,  since  the  cor- 
poration is  the  actual  party  sustaining  the  direct 
lesidt  of  the  injury,  so  should  it  also  be  the 
real  party  in  interest,  either  in  its  own  cor- 
porate name,  or  upon  the  relation  of  a  proper 
IM:rson  to  prosecute  an  action  for  the  redress  of 
the  injury  after  Its  consummation.  The  com- 
plaint having  alleged  that  Houser  unlawfully 
obtained  from  UmatlUa  county  the  sum  of  $6.- 
CSi-.'Sa,  which  it  prayed  he  might  be  requUed  to 
account  for  and  repay,  if  the  facts  thus  stated 
were  relied  upon  as  constituting  an  Independent 
cause  of  suit,  the  demurrer  for  misjoinder  was, 
no  doubt,  properly  sustained;  but  we  think  a 
fair  Interpretation  of  the  pleading  leads  to  the 
conclusion  that  the  facts  so  stated  were  relied 
upon  only  as  furnishing  an  offset  to  the  sher- 
iff's aeount  of  May,  1896,  for  board  of  prison- 
ers, ?222.57,  and  salary  for  two  months,  $416.66. 
which  it  Is  admitted  were  prop«  charges 
against  the  county.  The  plaintiff  claims  that 
the  county  court  ought  not  to  have  audited 
these  two  items  of  the  sheriff's  account,  for  the 
reason,  as  he  alleges,  that  Houser  had  thereto- 
fore received  other  sums  in  excess  thereof  to 
which  he  was  not  entitled,  and  which  the  coimty 
court  had  no  legal  authority  to  award.  We 
think  this  allegation  explains  the  preceding 
averment,  and  shows  the  intent  of  the  pleader, 
in  view  of  which  a  motion  to  strike  ont  would 
probably  have  corrected  the  pleading,  and 
hence  the  court  erred  in  sustaining  the  de- 
murrer. 

AVe  come  now  to  an  examination  of  the  suffi- 
ciency of  the  complaint  to  state  a  cause  of  suit 
for  injunctive  relief.  Counsel  for  defendants 
contend  that  the-  general  demurrer  should 
have  been  sustained,  for  the  reason  that  the 
salary  law,  upon  which  the  plaintiff  relies, 
contravenes  subdivision  10  of  section  23,  art. 
4,  of  the  state  constitution,  which  inhibits 
the  passage  of  special  or  local  laws  for  the 
assessment  and  collection  of  taxes  for  state, 
county,  township,  and  road  purposes.  In  In- 
vestment Trust  v.  Sears  (Or.)  41  Pac.  931, 
Mr.  Justice  Wolverton  has  so  completely  and 
lucidly  met  and  answered  this  objection  as  to 
render  any  further  examination  of  the  ques- 
tion nnneces.sary.  It  is  also  contended  that 
tlie  county  court,  having  audited  Houser's 
claim,  thereby  exercised  a  Judicial  discretion. 
In  determining  the  amount  due  him,  and.  If 
a  mistake  were  made  in  the  conclusion  reach- 
ed. It  was,  In  the  absence  of  any  allegation  of 
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fraud,  one  of  law,  and  not  of  fact,  which 
precludes  the  county,  even,  from  maintaining 
an  action  thereon.  There  Is  seemingly  quite 
a  conflict  of  decisions  upon  tills  Question, 
some  courts  holding  that  the  same  reasons 
which  would  prevent  an  individual  from  re- 
covering back  money  thus  paid  should  pre- 
vail, in  the  absence  of  fraud,  against  a  mu- 
nicipal corporation  (Advertiser  &  Tribune  Co. 
V.  Detroit,  43  Mich.  110,  5  N.  W.  72;  Wayne 
Co.  V.  Randall,  43  >Iich.  li>7,  5  N.  W.  7o;  Cox 
V.  Mayor,  etc.,  of  New  York,  108  N.  y.  519, 
9  N.  E.  48),  while  others  hold  that  a  county  may 
offset  against  the  salary  of  a  county  official 
moneys  received  by  him  from  its  treasury  to 
which  he  is  not  entitled  by  law.  Cook  Co. 
V.  Wren,  43  111.  App.  388.  We  will  refrain 
from  passing  upon  the  effect  of  the  county 
court's  mtwaiTantable  exercise  of  judicial  dis- 
cretion In  allowing  Houser's  claim,  and  shall 
predicate  the  plaintiff's  right  upon  the  alle- 
gation that  the  money  has  not  been  paid  un- 
der sncb  allowances.  This  right  is  based  up- 
on the  plaintiff's  threatened  Injury,  and  his 
remedy,  If  any,  consists  in  restraining  the 
county  clerk  from  issuing  to  Houser  a  coimty 
order  for  expenses  which  it  is  alleged  were 
Illegally  allowed.  If  the  money  had  been  paid 
by  the  county,  the  injury  would  be  complete, 
in  which  case  It  must  be  admitted  that  the 
right  of  a  taxpayer  In  his  own  name  to  in- 
voke Injunctive  relief,  or  maintain  an  action 
against  an  officer  for  money  had  and  received, 
should  be  denied.  But  here,  although  the 
claim  has  been  allowed,  no  warrant  eviden- 
cing the  amount  thereof  has  been  Issued, 
wltbout  which  no  payment  can  be  made 
thereon  out  of  the  county  funds,  and  until 
this  has  been  done  the  right  of  a  taxpayer  to 
Invoke  the  aid  of  equity  to  prevent  the  threat- 
ened injury  should  be  recognized. 

The  unpaid  bill  of  May,  1806,  contains, 
among  others,  the  following  charge:  "Mile- 
age, $221.60."  The  statute,  having  prescribed 
an  annual  salary  for  the  sheriff,  prcH-ludes  any 
charge  for  expenses  Incurred  on  account  of 
travel  necessitated  by  the  performance  of  his 
official  duties  in  Umatilla  count}'.  Nor  is  he 
entitled  to  compensation  for  mileage,  as  such, 
when  compelled  to  travel  In  another  county  or 
state  to  make  an  arrest  or  receive  a  prisoner. 
The  county  court  having  audited  and  allowed 
this  item,  it,  no  doubt,  cousldered  that  the 
charge  was  a  valid  claim  against  the  county 
for  expenst'S  incurred  by  the  sheriff  in  being 
compelled  to  travel  In  another  countyor  state; 
but,  before  he  can  claim  to  be  reimbursed  there- 
for, he  must  file  -with  the  coimty  clerk  an  ac- 
count of  bis  actual  and  necessary  expenses. 
Laws  18!)5,  p.  77,  g  6.  The  actual  expense  in- 
curred may  not  have  been  necessary,  for  the 
sheriff  might  possibly  hire  a  team  and  car- 
riage with  which  to  make  a  long  journey  or 
to  transport  a  prisoner,  when  be  could  be  bet- 
ter accommoflated  by  traveling  on  the  cars, 
and  thereby  lessen  the  expense,  also,  in  which 
case  the  county  court  might  find  that  the 
expense  incurred  was  unnecessary,  and  refuse 


to  audit  or  allow  the  bill  for  more  than  the 
neo(?ssary  outlay.  The  "exjiense  account"  de- 
manded by  the  statute  must  mean  a  detailed 
statement  of  the  several  Items  constituting 
the  cliaige,  and  not  a  lumping  sum;  other- 
wise the  county  com-t  could  not  Intelligently 
act  upon  or  audit  the  bill.  If  this  charge  rep- 
resents the  actual  expenses  of  tlie  sheriff  in- 
curred while  traveling  in  another  county  or 
state  in  the  performance  of  official  duty,  he  Is 
entitled  to  be  reimbursed  for  the  outlay;  but 
If  mileage,  as  such,— which  was  intended  by 
the  legislative  assembly  to  be  abolisheil, — is 
sought  to  be  recovered,  the  county  court  had 
no  authority  to  audit  the  clahn  therefor.  In 
all  claims  of  this  character  we  think  the  ends 
of  justice  would  be  subserved  by  requiring  the 
sheriff  to  make  proof  of  the  bona  fldes  there- 
of. As  to  the  other  items  of  the  sherifTs  bill 
of  May,  1896.  they  are,  no  doubt,  proper 
charges  against  the  county,  and  such  as  tbe 
county  court  ought  to  allow.  It  is  evident 
that  the  business  pertaining  to  the  sheriff's 
office  can  be  more  expeditiously  transacted  by 
permitting  the  sheriff  to  make  use  of  the  tele- 
phone and  telegraph  in  the  performance  of 
his  official  duties.  Deprived  of  these  means 
for  the  rapid  transmission  of  information,  he 
would  be  imable  to  cope  with  expert  crim- 
inals, and  Umatilla  county  would  become  a 
paradise  to  lawbreakers  who  were  not  caught 
in  the  act  of  violating  the  law.  The  itan, 
"Sundry  bills,  $100.87,"  having  been  audited 
and  allowed,  Is,  no  doubt,  a  proper  charge 
against  the  county;  but  a  memorandum  of 
the  items  thereof  should  have  been  attached 
to  the  bill.  In  tlie  absence  of  which  it  is  vul- 
nerable to  the  objection  urged  against  it.  The 
other  Items  of  the  account  speak  for  them- 
selves, but  the  plaintiff  having  alleged  that 
they  also  are  illegal  renders  it  necessary  that 
an  issue  should  be  framed,  and  this  illegality 
established,  if  he  would  enjoin  their  payment; 
but  he  has  no  right  in  this  suit  to  Inquire  into 
or  offset  any  payments  heretofore  made  by 
the  county  against  that  portion  of  the  sheriff's 
account  which  he  concedes  to  be  valid.  It 
follows  that  the  decree  is  reversed  and  the 
cause  remanded,  with  directions  to  overrule 
the  demurrer,  and  for  such  further  proceed- 
ings as  may  be  necessary,  not  Inconsistent 
with  this  opinion. 


KOSHLAND  v.  NATIONAL  PIHB  INS.  CO. 

OF  HARTFORD. 

(Supreme  Court  of  Oregon.    July  31,  1897.) 

Removal  of  Causes— Divekse  Citizenship — CoR- 

POI»ATIO!<8 — KeSIDENCE— Pl.BADINO. 

1.  Where  neither  party  resides  in  the  state 
where  !:uit  is  brought,  and  the  sum  in  dispute  ex- 
ceeds lf2,000,  defeudant  may  have  the  suit  re- 
moved to  the  circuit  court  of  the  United  States  in 
a  district  where  neither  party  resides,  under  Act 
March  3,  1887  (24  Stat.  552)  S«  1,  2,  as  amended 
and  corrected  by  Act  Aug.  13, 1888  (2.")  Stat.  4331. 
providing  that  where  tlie  sum  in  dispute  exceeds 
$2,000  a  nonresident  defendant  may  have  the 
suit  removed  to  the  circuit  court  of  the  United 
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States,  if  the  imitios  are  drizi-uB  of  different 
states,  noHvilhstiiii-liuK  the  further  provision  of 
dection  1  that  wirb  suit  shall  lie  hronjjlit  only  in 
the  diMtriet  of  the  rchijencv  of  either  pliiintiff  or 
defenduut.  sint-e  sueii  fnrtlier  provision  wiis  en- 
acteil  solely  for  the  benefit  of  defendant,  who  may 
waive  it. 

2.  Where  a  iietition  by  a  corporation  created  by 
the  laws  of  Connect  lent,  prayinK  the  removal  of 
a  cause  from  an  Oregon  court  to  the  circuit  court 
of  the  iruiti'd  Staes,  alleges  that  it  is  a  citizen 
of  Connecticut,  and  of  no  other  state,  and  hiig  its 
principal  office  and  place  of  busine&s  there,  it  need 
not  aver  that  the  corporation  is  not  a  resident  of 
Oregon. 

3.  A  company  incorporated  in  one  state  only, 
and  doing  business  in  another  state  in  compliance 
with  conditions  imposed  upon  foreign  corjiorations 
as  prerequisites  to  their  doing  bnsiiiess  therein,  is 
a  nonresident  of  the  latter  state,  within  Act 
March  3.  188"  (24  Stat.  ."(2)  g  2.  as  amended 
and  corrected  by  Act  Aug.  13.  1888  (25  Stat. 
433),  providing  for  the  removal  of  causes  oil  the 
ground  of  nonresidence. 

Appeal  from  circuit  court,  Umatilla  county; 
Robert  Eakin,  Judge. 

Action  by  Marcus  S.  Kosbland  against  the 
National  Fire  Insurance  Company  of  Hart- 
ford. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.    Reversed.  *■ 

Geo.  B.  Chamberlain,  for  appellant.  John 
J.  Balleray  and  Chas.  H.  Carter,  for  respond- 
ent 

BBAN,  J.  This  action  was  commenced  In 
the  circuit  court  for  Umatilla  county  by  Kosh- 
land,  a  citizen  and  resident  of  California, 
against  a  Are  insurance  corporation  organized 
and  existing  under  the  laws  of  the  state  of 
Connecticut,  doing  business  in  Oregon,  to  re- 
coyer  the  sum  of  $4,883  for  the  loss  by  fire 
of  certain  property  covei-ed  by  policy  of  insur- 
ance issued  by  the  defendant.  After  service 
of  process,  and  within  the  time  required  to 
answer,  the  defmdant  appeared  and  filed  a  pe- 
tition and  bond  for  the  removal  of  the  cause 
to  the  circuit  court  of  the  United  States  for 
the  district  of  Oregon  on  the  ground  of  di- 
versity of  citizenship;  but  the  court  denied 
the  petition  and  proceeded  with  the  trial,  re- 
sulting In  a  judgment  for  plaintiff.  The  de- 
fendant appeals,  assigning  as  error,  among 
other  things,  the  refusal  of  the  trial  court  to 
allow  the  petition  for  removal.  The  consid- 
eration of  this  question  naturally  takes  pre- 
cedence over  the  other  assignments  of  error, 
because  If  when  the  petition  and  bond  had 
been  filed  a  sufficient  cause  for  removal  to  the 
federal  court  was  shown  on  the  face  of  the 
record  the  Jurisdiction  of  the  state  court  was 
at  an  end,  and  all  subsequent  proceedings 
therein  were  coram  non  Judice  and  void;  and 
the  defendant  lost  none  of  Its  rights  by  re- 
maining In  that  court  and  contesting  the  case 
on  Its  merits.  Railroad  Co.  v.  Koontz,  104 
U.  S.  6.  The  question  of  removal  is  a  federal 
one,  and  the  courts  of  the  United  States  have 
repeatedly  held  that  while  a  state  court  is  not 
boimd  to  surrender  its  Jurisdiction  on  a  peti- 
tion for  removal  until  a  case  Is  made  out 
which  on  its  face  shows  that  the  petitioner  is 
entiUed  thereto,  when  the  fact  does  appear  its 


Jurisdiction  absolutely  ceases,  and  that  of  the 
circuit  court  of  the  United  States  Immediately 
attaches,  and  that  all  issues  of  fact  made  upon 
the  petition  for  removal  must  be  tried  In  the 
federal  court  All  the  state  coiut  has  a  right 
to  determine  for  Itself  Is  whether,  on  the  face 
of  the  record,  as  a  matter  of  law,  tlie  petition- 
er is  entitied  to  a  tran-sfer;  and  an  adverse 
determination  involves  the  risk  of  barmg  all 
its  subsequent  proceedings  rendered  of  no 
avail  if,  on  appeal  or  writ  of  error,  it  shall  be 
determined  tliat  the  record  on  its  face  show.s 
that  when  the  petition  was  filed  it  should  liave 
given  up  Its  Jurisdiction.  Stone  v.  South 
Carolina,  117  U.  S.  430,  6  Sup.  Ct  799.  The 
petition  for  removal  In  the  case  In  hand  avers 
that  the  plaintiff  was  at  the  time  of  the  com- 
meucement  of  the  action,  and  still  Is,  a  citizen 
of  the  state  of  Oregon;  and  while,  as  we  have 
said.  It  was  not  open  to  the  plaintiff  to  raise 
an  Issue  on  the  question  tot  trial  In  the  state 
court,  H  was  neverthdess  admitted  on  the 
hearing  that  the  averm«it  in  the  petition  to 
that  effect  was  not  true,  but  that  in  fact  the 
plaintiff  was  and  is  a  resident  and  citizen  of 
the  state  of  California,  and  such  aduttssion 
was  made  a  part  of  the  record  in  the  case;  so 
that  the  question  for  decision  is  whether  an 
action  pending  in  the  state  court  betweoi  citi- 
zens of  different  states  can  be  i«moved  by  the 
defendant  to  the  circuit  court  of  the  United 
States  for  the  district  in  which  the  state  court 
is  held,  when  neither  of  the  parties  to  the  ac- 
tion are  residents  or  inhabitants  of  such  dis- 
trict By  section  1  of  the  act  of  congress  of 
March  3,  1887,  to  determine  the  Jiu-isdicUon 
of  circuit  courts  of  the  United  States,  and  to 
regulate  the  innoval  of  causes  from  state 
courts  (24  Stat  552),  as  amended  and  correct- 
ed by  the  act  of  August  13, 1888  (26  Stat  433), 
the  circuit  courts  of  the  United  States  are 
given  original  cognizance,  concurrent  with  the 
state  courts,  of  suit.<<  of  a  civil  nature,  at  com- 
mon law  or  In  equity,  when  the  matter  in  dis- 
pute exceeds,  exclusive  of  Interest  and  costs, 
the  sum  or  value  of  $2,000,  in  the  following  cas- 
es: (1)  Those  arising  under  the  constitution  or 
laws  of  the  United  States,  or  treaties  made  mr 
which  shall  be  made  under  their  authority; 
(2)  those  in  which  the  United  States  are  plain- 
tiffs or  petitioners;  (3)  those  in  which  there  is 
a  controversy  between  citizens  of  different 
states;  (4)  those  in  which  there  is  a  contro- 
versy between  citizens  of  the  same  state 
claiming  under  grants  of  different  states;  and 
(5)  those  in  which  there  is  a  controversy  be- 
tween citizens  of  a  state  and  foreign  states, 
citizens  or  subjects.  The  section  then  pro- 
vides that  "no  civil  suit  shall  be  brought  be- 
fore either  of  said  courts  against  any  person 
by  any  origlonl  process  or  pi-oceeding  in  any 
other  district  than  that  whereof  he  is  an  In- 
habitant, but  where  the  Jurisdiction  is  found- 
ed only  on  the  fact  that  the  action  Is  between 
citizens  of  different  states,  suits  shall  be 
brought  only  In  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant."  Sec- 
tion 2  of  the  act  after  declaring  that  any  auit 
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of  a  civil  nature  arising  under  the  conHtltntlon 
or  laws  of  the  United  States,  or  treaties  made 
or  which  shall  be  made  under  their  authority, 
of  which  the  courts  of  the  United  States  are 
<Clven  original  Jurisdiction  by  the  fli-st  Kec-ilon, 
may  be  removed  by  the  defendant  to  the  cir- 
cuit court  of  the  United  States  for  the  proper 
district,  further  provides  that  "any  other  suit 
of  a  civil  nature,  at  law  or  in  equity,  of  which 
the  circuit  courts  of  the  United  States  are 
given  Jurisdiction  by  the  preceding  sectiou, 
and  which  are  now  pending,  or  which  may 
hereafter  be  brouglit,  in  any  state  court,  may 
be  removed  Into  tlie  circuit  court  of  the  Unit- 
ed States  for  the  pro()er  district  by  the  de- 
fendant or  defendants  therein,  being  nonresi- 
dents of  that  state." 

It  is  familiar  law  that  under  the  federal  de- 
cisions a  corporation  Is,  for  Jurisdictional  pur- 
poses, a  citizen  of  the  state  In  whicli  it  is  or- 
ganized, and  tbevefore,  as  the  plaintiff  Is  a 
citizen  and  resident  of  the  state  of  California, 
and  the  defendant  of  the  state  of  Connecticut, 
the  present  action  is  admittedlj-  a  controversy 
between  citizens  of  different  states,  and  within 
the  provisions  of  section  2,  Just  quoted,  if  it 
be  one  "of  which  the  circuit  com'ts  of  the 
United  States  are  given  Jurisdiction  by  the 
preceding  section."  The  contention  for  the 
plaintiff  Is  that  it  is  not  a  controversy  of  that 
character,  because  neither  of  the  parties  to 
the  action  are  citizens  or  residents  of  the  dis- 
trict of  Oregon.  But  this  contention  confuses 
the  question  of  Jurisdiction  with  the  place 
of  bringing  the  suit  The  first  section  of  the 
act  of  1887  not  only  defines  the  class  of  cases 
of  which  the  federal  courts  are  given  Jurisdic- 
tion, but  also  provides  the  district  in  which 
such  suit  shall  be  brought  by  original  process. 
The  clause  restricting  the  place  of  trial  does 
not  affect  the  question  of  federal  cognizance 
in  any  way,  and  in  interpreting  the  statute  it 
Is  important  not  to  confuse  these  two  pro- 
visions. The  one  is  the  personal  privilege  of 
the  defendant,  and  for  his  benefit,  and  there- 
fore may  be  walveJ  by  him;  but  the  other 
affects  the  Jurisdiction  of  the  coiurt,  and,  of 
course,  cannot  be  waived.  By  the  act  hi  ques- 
tion the  Jturlsdlction  of  the  federal  couits  de- 
pends upon  the  subject-matter  of  the  contro- 
versy, or  the  citizenship  of  the  parties,  and 
not  upon  the  place  of  trial.  When  the  facts 
exist  upon  which  the  Jurisdiction  is  grounde<l, 
any  circuit  court  of  the  United  States  may,  by 
consent  of  the  parties,  hear  and  determine  the 
controversy  between  them.  The  defendant, 
however,  has  a  right  to  insist  that  the  action 
shall  be  brought  only  in  the  district  in  which 
he  is  an  inhabitant  wlien  it  is  not  foimded 
upon  diverse  citizenship,  and  in  a  district  of 
the  residence  of  either  himself  or  the  plain- 
tiff when  It  is.  But  tills  provision  is  for  his 
benefit,  and  does  not  limit  the  general  Juris- 
diction of  tiie  courts  of  the  United  States  over 
the  BUbJe<-t-matter  of  the  controvei-sy,  but  on- 
ly of  the  peroon.  From  the  summary  already 
given  of  the  first  section  of  the  act.  it  clearly 
appears  that  the  circuit  courts  of  the  United 


States  are  given  Jurisdiction  of  suits  of  a  citU 
nature,  "in  which  there  shall  be  a  controversy 
between  citizens  of  different  states,"  In  which 
the  matter  In  dispute  exceeds,  exclusive  of  In- 
terest and  costs,  the  sum  of  $2,000,  and  this 
Jurisdiction  is  conferred  without  any  othev 
limitation  or  restriction  whatever.  Under  this 
provision  it  is  of  no  consequence,  so  far  as  the 
mere  Juri^'dk'tion  over  the  matter  in  dispute 
is  concerned,  whether  either  of  the  parties 
reside  in  the  particular  district  where  the  suit 
is  pending  or  not.  It  is  suOlcleut  for  that 
purpose  if  they  are  citizens  of  different  states. 
The  Jurisdiction  depends  upon  the  fact  of  di- 
verse citizenship,  and  not  the  place  of  trial. 
If  in  fact  tlie  parties  are  citizens  of  different 
states,  any  circuit  court  of  the  United  States 
has  the  right  to  bear  and  determine  the  con- 
troversy, If  It  can  obtain  Jurisdiction  of  the 
perscMi.  It  is  argued,  however,  tliat  because 
the  section  provides,  when  Jurisdiction  la 
founded  on  the  fact  of  diverse  citizenship,  that 
"suits  shall  be  brought  only  in  the  district  of 
the  resldaice  of  either  the  plaintiff  or  defend- 
ant," no  other  circuit  court  of  the  United 
States  can  acquire  or  exercise  Jurisdiction  of 
the  controversy,  even  by  consent  of  the  de- 
fendant. But  this  provision  as  to  the  place 
of  trial  Is  not  alone  peculiar  to  the  removal 
act  of  1887,  but  is  to  be  found,  in  substance. 
In  nearly  If  not  quite  all  the  former  acts  of 
congress  upon  the  subject;  and  it  has  never 
been  regarded  as  affecting  the  Jurisdiction,  In 
any  such  sense  that  it  could  not  be  waived  by 
the  defendant.  It  has  always  been  considered 
ax  a  personal  privilege  of  tlie  defendant,  wliich 
he  could  insist  upon  or  not  as  he  might  choose. 
If  an  action  within  the  general  jurisdiction 
of  the  federal  courts  was  brought  against 
blm  In  any  of  such  courts,  and  he  chose  vol- 
untarily to  appear,  it  has  reixiatedly  been  held 
that  the  court  has  Jiurlsdiction  to  proceed  to 
Judgment  against  him.  In  Elx  parte  Schol- 
lenberger,  96  U.  S.  3G9,  Mr.  Chief  Justice 
Walte,  in  referring  to  the  question,  says: 
"The  act  of  congress  prescribing  the  place 
where  a  person  may  be  sued  is  not  one  affect- 
ing the  general  Jurisdiction  of  cowts.  It  is 
rather  in  the  nature  of  a  personal  exemption 
In  favor  of  the  defendant,  and  is  one  which 
he  may  waive.  If  tbe  citizenship  of  the  par- 
ties Is  sufficient,  a  defendant  may  consent  to 
be  sued  anywhere  he  pleases,  and  certainly 
Jurisdiction  will  not  be  ousted  because  he  has 
consented."  Indeed,  such  is  the  construction 
given  the  statutory  provision  now  under  con- 
sideration by  the  supreme  court  of  the  United 
States,  'ilie  question  was  before  that  coiut 
in  Itallway  Co.  v.  McBrlde,  141  U.  S.  127,  11 
Sup.  Ct.  082;  and  Mr.  Justice  Brewer,  after 
conuueuting  upon  the  previous  decisions  of  the 
court,  concludes  bis  opinion  by  raying:  "With- 
out multiplying  authorities  on  this  question, 
it  is  obvious  that  the  party  who  in  the  first 
instance  appears  and  pleads  to  the  merits 
waives  any  riglit  to  ciiallenge  thereafter  the 
Jurisdiction  of  the  court  on  the  ground  that 
the  suit  has  been  brought  in  tbe  wrong  dla- 
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trict."  This  case  was  cited  with  approval 
In  the  later  case  of  Railroad  Co.  t.  Davidson, 
15"  U.  S.  201,  15  Sup.  Ct.  5<}3.  We  take  it, 
therefore,  that  the  provisions  of  the  act  of 
1887,  requiring  the  suit  to  be  brought  in  the 
district  where  either  the  plaintiff  or  defend- 
ant re.sides,  when  the  Jurisdiction  depends 
upon  diverse  citizenship  alone,  is  merely  a  re- 
striction with  regard  to  the  court  in  which  the 
suit  must  be  brought,  and  not  upon  the  gen- 
eral jurisdiction  of  the  federal  courts  over 
such  controversies;  and  hence  a  suit  in  which 
there  is  a  controversy  between  citizens  of  dif- 
ferent states,  where  the  matter  in  dispute  ex- 
ceeds the  limit  prescribed,  Is  a  suit  "of  which 
the  circuit  courts  of  the  United  States  are 
given  orlghial  Jurisdiction"  by  the  first  section 
of  tlie  removal  act  of  March  3,  1887,  and,  if 
brought  in  a  state  court,  may  be  removed  by 
the  defendant  (being  a  nonresident  of  the 
state)  to  the  circuit  court  of  the  United  States 
of  the  district  in  which  the  state  court  is 
held,  although  neither  of  the  parties  to  the 
action  are  residents  or  inhabitants  of  such 
district.  The  great  majority,  and,  indeed,  all 
of  the  later  decisions  of  the  federal  courts 
upon  this  question,  support  this  view:  Fales 
V.  Railway  Co.,  32  Fed.  673;  Vlnal  v.  Im- 
provement Co.,  34  Fed.  228;  Tiffany  v.  Wllce, 
34  Fed.  230;  Wilson  v.  Telegraph  Co.,  34  Fed. 
561;  Gavin  v.  Vance,  33  Fed.  84;  Short  v. 
Railway,  33  Fed.  114;  Loomis  v.  Coal  Co.,  33 
Fed.  353;  Kansas  City  &  T.  R.  Co.  v.  Inter- 
state Lumber  Co.,  37  Fed.  3;  First  Nat.  Bank  v. 
Merchants'  Bank,  37  Fed.  657;  Burck  v.  Tay- 
lor, 39  Fed.  581;  Amslnck  v.  Balder^ston,  41 
Fed.  641.  It  is  true,  a  different  construction 
was  given  the  act  by  the  circuit  court  of  the 
United  States  for  the  Northern  district  of 
California  In  Yuba  Co.  v.  Pioneer  Gold  Mln. 
Co.,  32  Fed.  183,  Judges  Field,  Sawyer,  and 
Sabin  sitting;  but  this  case  was  expressly 
overruled  by  -Mr.  Justice  Field  in  Wilson  v. 
Telegraph  Co.,  snpra,  both  Judges  Savryer 
and  Sabln  concurring  in  the  opinion.  So,  too, 
the  case  of  Harold  v.  Mining  Co.,  33  Fed.  529, 
was  subsequently  overruled  in  Kansas  City 
&  T.  R.  Co.  V.  Interstate  Lmnber  Co.,  supra,  in 
which  it  was  distinctly  held  tliat  an  action 
pending  In  a  state  court  between  citizens  of 
different  states  may  be  removed  by  the  de- 
fendant to  the  federal  court,  although  neither 
party  is  a  resident  of  the  district.  In  the 
opinion  In  that  case  Mr.  Justice  Brewer  says 
tliat:  "Any  suit  Is  removable  of  which  any 
federal  circuit  court  might  take  Jurisdiction, 
and  the  mere  fact  that  the  defendant  could 
have  successfully  objected  to  being  sued  in 
any  one  or  more  particular  federal  courts  does 
not  destroy  the  general  Jurisdiction  of  federal 
courts,  or  prevent  Its  removal.  Take  the 
case  at  bar.  If  the  suit  had  been  commenced 
in  this  court,  and  process  served  personally 
upon  the  defendant  and  it  had  raised  no  ques- 
tion other  than  upon  the  merits  of  the  contro- 
versy, this  court  would  have  had  undoubted 
jurisdiction,  and  the  Judgment  It  rendered 
would  have  been  valid.    If  the  Jui'lsdlctlon 


of  the  court  upon  his  failure  to  Insist  upon 
his  personal  privilege  be  conceded  in  the  one 
case,  why  should  there  be  doubt  of  the  Juris- 
diction when  he  voluntarily  seeks  the  court?" 
The  same  construction  has  been  given  the  re- 
moval act  of  1887  by  the  supreme  courts  of 
Massachusetts  and  Elaine.  Finance  Co.  v. 
Bostwlek,  151  Mass.  19,  23  N.  E.  65G;  Craven 
V.  Turner,  82  Me.  383,  19  Ati.  864. 

The  case  of  Railroad  Co.  v.  Davidson,  157 
U.  S.  201,  15  Slip.  Ct.  563,  upon  which  the 
court  below  seems  to  have  based  its  ruling, 
was  an  action  brought  In  a  state  court  of  New 
York  by  a  citizen  of  that  state  against  a  Colo- 
rado corporation  upon  a  chose  in  action  as- 
signed to  the  plaintiff  by  another  citizen  of  the 
state  of  Colorado,  and  subsequently  removed 
into  the  federal  court  by  the  defendant,  and 
Is  clearly  not  in  point  The  court  simply  held 
that  th»»  action  was  not  removable  because 
the  federal  court  did  not  have  Jurisdiction  of 
the  subject-matter,  and  consent  could  not  con- 
fer such  jurisdiction.  The  act  of  1887,  In  the 
latter  clause  of  section  1,  provides  that  no  cir- 
cuit or  district  court  of  the  United  States  shall 
"have  cognizance  of  any  suit,  except  upon  for- 
eign bills  of  exchange,  to  recover  the  contents 
of  ♦  •  •  any  chose  In  action  in  favor  of 
any  assignee  •  •  •  unlesjs  such  suit  might 
have  been  pro.secuted  in  such  court  •  •  • 
if  no  asslgimieut  or  transfer  had  been  made." 
By  this  provision  of  the  statute  the  federal 
courts  are  expressly  prohibited  from  exercis- 
ing JurisdK'tion  in  an  action  to  recover  on  a 
cliose  in  action,  except  foreign  bills  of  ex- 
change, by  an  assignee  thereof,  unless  the 
suit  could  have  been  so  maintained  by  the 
original  holder;  and  hence  the  case  referred 
to,  being  of  this  class,  was  not  one  of  which 
the  circuit  courts  of  the  United  States  are 
given  original  jurisdiction  by  tlie  first  sectloo 
of  the  act  In  question,  and  of  course  they 
could  not  acquire  such  Jurisdiction  by  removal 
from  the  state  court.  Btit  In  the  case  at  hand 
the  jurisdiction  of  the  federal  court  is  founded 
upon  diversity  of  citizenship  alone,  and  not 
upon  the  subject-matter  of  the  controversy; 
and  in  such  case  Mr.  Chief  Justice  Fuller 
says.  In  his  opinion  in  Railroad  Co.  v.  David- 
son, supra,  that  the  provision  of  section  1  of 
the  act  of  1887,  requiring  such  an  action  to 
be  brought  only  in  the  district  of  the  resi- 
dence of  the  plaintiff  or  defendant,  Is  a  per- 
sonal privilege  of  the  defendant,  and  may  be 
waived  by  him,  and  that  section  2,  providing 
for  the  removal  of  causes  from  the  state  to 
the  federal  court,  "refers  to  the  first  part  of 
section  1,  b.v  which  Jurisdiction  Is  conferred, 
and  not  to  the  clause  relating  to  the  district 
In  which  suit  may  be  brought."  In  view  of 
these  remarks,  the  portion  of  the  opinion  re- 
lied upon  by  the  court  below,  that  the  juris- 
diction of  the  circuit  courts  on  removal  by  the 
defendant  Is  limited  to  snch  suits  as  might 
have  been  brought  in  that  court  by  the  plain- 
tiff under  the  first  section  of  the  act  of  1887. 
must  evidently  refer  to  the  portion  of  the  first 
section  dealing  with  Jurisdiction,  and  not  to 
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the  provision  thereof  In  reference  to  the  place 
of  trial.  In  other  words,  unless  the  plalntUT 
could  have  brought  the  action  In  a  federal 
court  In  the  first  Instance,  jurisdiction  could 
not  be  conferred  upon  a  circuit  court  of  the 
United  States  by  removal  from  a  state  court. 
We  conclude,  therefore,  that  the  case  Is  one 
properly  removable  to  the  federal  court.  - 

But  It  Is  claimed  on  behalf  of  plaintiff  that 
the  petition  for  removal  Is  Insufficient,  be- 
cause it  does  not  allege  that  the  defendant  Is  a 
nonresident  of  the  state.  The  complaint  avers 
that  the  defendant  Is  a  corporation  created 
and  existing  under  and  by  virtue  of  the  laws 
of  the  state  of  Connecticut;  and  the  petition 
alleges  that  It  "was  at  the  time  of  the  com- 
mencement of  this  action,  and  still  is,  a  citi- 
zen of  the  state  of  Connecticut,  and  of  no  oth- 
er state,  and  has  its  principal  office  and  place 
of  buslncKs  in  the  city  of  Hartford,  In  said 
state  of  Connecticut."  This  has  been  held 
sufficient  by  the  federal  courts.  Shattuck  v. 
Insurance  Co.,  7  C.  C.  A.  38G,  58  Fed.  609; 
Wilcox  &  G.  Guano  Co.  v.  Phoenix  Ins.  Co., 
60  Fed.  929.  "A  corporation  created  by  the 
laws  of  a  foreign  country,"  says  Mr.  Justice 
C.^ldwe^  in  Shattuck  v.  Insurance  Co.,  supra, 
"does  not  become  a  citizen  or  resident  of  a 
state  of  this  Union  by  merely  opening  an  office 
in  the  state  and  transacting  business  there; 
and  a  petition  for  removal  which  shows  that 
the  defendant  Is  a  corporation  chartered  by 
the  laws  of  another  state  or  a  foreign  countrj' 
does  not  have  to  allege  negatively  that  It  Is 
not  a  citizen  or  resident  of  the  state  In  which 
suit  Is  brought  against  it,  because,  In  legal 
contemplation,  Its  residence  and  citizenship 
can  only  be  In  the  state  or  country  by  the 
laws  of  which  It  was  created,  although  It  ma.v 
have  an  office  and  do  business  In  other  states 
whose  laws  permit  It."  Under  the  decisions 
of  the  United  States  courts  a  corporation  Is, 
for  the  purpose  of  Jurisdiction,  conclusively 
presumed  to  be  a  citizen  and  resident  of  the 
state  of  Its  creation,  and  cannot  migrate  to  or 
become  a  resident  or  Inhabitant  of  another 
state,  although  it  may  by  Its  agents  engage  in 
business  therein,  and,  as  a  condition  precedent 
to  Its  right  to  do  so,  be  required  to  comply 
with  certain  terms  and  conditions.  6  Thomp. 
Corp.  §  7449,  et  seq.;  Ex  parte  Sehollenberger, 
96  U.  S.  369;  Railroad  Co.  v.  Koontz,  104  U. 
S.  11;  Shaw  v.  Mining  Co.,  145  U.  S.  444, 
12  Sup.  Ct.  93.5;  Southern  Pac.  Co.  v.  Denton, 
146  U.  S.  202,  13  Sup.  Ct.  44;  In  re  Hohorst, 
150  U.  S.  662.  14  Sup.  Ct.  221;  Martin's  Adm'r 
V.  Kailroad  Co.,  151  U.  S.  673.  14  Sup.  Ct. 
533.  In  Southern  Pac.  Co.  v.  Denton,  supra, 
It  was  held  that  a  corporation  organized  and 
existing  under  the  laws  of  the  state  of  Ken- 
tucky was  not  a  resident  of  the  Western  dis- 
trict of  Texas,  within  the  provision  of  the 
act  of  congress  of  March  3,  1887,  requiring  a 
suit  founded  on  dlvei-se  citizenship  alone  to 
be  brought  In  the  district  of  the  residence  of 
either  the  plaintiff  or  the  defendant,  although 
It  was  doing  business  there,  and  that  its  right 
to  appear  and  contest  the  Jurisdiction  of  the 
^P.-54 


federal  court  over  It  was  not  affected  by  a 
state  statute  requiring  a  foreign  corporation, 
before  doing  business  In  the  state,  to  tile  with 
the  secretary  of  state  a  copy  of  Its  charter, 
with  a  resolution  authtH-lzIng  service  of  process 
to  be  made  on  any  officer  or  agent  engaged  in 
business  within  the  state,  and  agreeing  to  be 
subject  to  an  provisions  of  the  statute,  one  of 
which  Is  that  a  corporation  shall  not  remove 
any  suit  from  a  court  of  the  state  to  the  cir- 
cuit court  of  the  United  States.  Rcfening  to 
this  provision  of  the  statute,  and  the  argument 
that  by  doing  business  and  appointing  an 
agent  in  the  state  of  Texas  the  railroad  com- 
pany had  consented  to  be  sued  in  the  federal 
courts  there,  Mr.  Justice  Gray  says:  "But  that 
statute,  requiring  the  corporation,  as  a  condi- 
tion precedent  to  obtaining  a  permit  to  do 
business  within  the  state,  to  surrender  a  right 
and  privilege  secured  to  tt  by  the  constitution 
and  laws  of  the  United  States,  was  unconsti- 
tutional and  void,  and  could  give  no  validity 
or  effect  to  any  agreement  or  action  of  the 
corporation  in  obedience  to  its  provisions.  In- 
surance Co.  V.  Morse,  20  Wall.  445;  Barron 
v.  Bumslde,  121  U.  S.  186,  7  Sup.  Ct  931; 
Mortgage  Co.  v.  Worsham,  76  Tex.  556,  13  S. 
W.  384.  Moreover,  the  supposed  agreement 
of  the  corporation  went  no  further  than  to 
stipulate  that  process  might  be  served  on  any 
officer  or  agent  engaged  In  Its  business  within 
the  state.  It  did  not  undertake  to  declare  the 
corjjoratlon  to  be  a  citizen  of  the  state,  nor 
(except  by  the  vain  attempt  to  prevent  re- 
movals Into  the  national  courts)  to  alter  the 
Jurisdiction  of  any  court  as  defined  by  law. 
The  agreement.  If  valid,  might  subject  the 
corporation,  after  due  service  on  Its  agent,  to 
the  Jurisdiction  of  any  appropriate  court  of 
the  state.  It  might  likewise  have  subjected 
the  corporation  to  the  Jurisdiction  of  a  circuit 
court  of  the  United  States  held  within  the 
state,  so  long  as  the  Judiciary  acts  of  the 
United  States  allowed  It  to  be  sued  In  the  dis- 
trict In  which  It  was  found.  But  such  an 
agreement  could  not,  since  congress  (as  held 
In  Shaw  V.  Mining  Co.,  above  cited)  has  made 
citizenship  of  the  state,  with  residence  in  the 
district,  the  sole  test  of  Jurisdiction  In  this 
class  of  cases,  estop  the  corporation  to  set  up 
noncompliance  with  that  test  when  sued  in  a 
circuit  court  of  the  United  States."  And  in 
Re  Hohorst,  supra.  It  Is  said  by  the  same 
learned  Justice  "that,  within  the  meaning  of 
the  Judiciary  acts,  a  corporation  cannot  be 
considered  a  citizen  and  inhabitant  or  a  resi- 
dent of  a  state  In  which  it  has  not  been  In- 
corporated, and  that  under  the  act  of  1888 
(March  3,  1887)  a  corporation  Incorporated  In 
one  of  the  United  States,  and  In  that  state 
only,  cannot  be  compelled  to  answer  In  an- 
otbw  state.  In  which  it  has  a  usual  place  of 
business,  and  of  which  the  plaintiff  Is  not  a 
citizen."  In  Martin's  Adm'r  v.  Railroad  Co., 
supra,  the  right  of  a  corporation  organized 
in  one  state,  and  doing  business  In  another  by 
the  express  license  and  authority  of  the  legis- 
lative power  thereof,   to  remove  an  action 
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brought  against  it  In  tbe  latter  ittate  by  a  citi- 
zen thereof,  <»t  the  ground  that  It  was  a  noa- 
resident  of  the  state,  within  the  meaning  of 
the  act  of  March  »,  18S7.  was  involved;  and 
the  court  held  that  under  the  provixions  of 
that  act  a  defendant  cor]>oratlon  must  be  cre- 
ated by  the  laws  of  another  state  only  in  or- 
der to  entitle  it  to  remove  an  action  brought 
npiinRt  It  by  a  citizen  of  the  state  In  which  It 
was  doing  bnsiues.<<.  but  that  if  it  Is  such  a 
corporation,  and  lias  not  been  also  created  a 
i-ontoration  by  the  laws  of  the  state  in  which 
the  action  is  brought,  it  may  ivmove  the  ac- 
tion to  a  federal  court,  even  if  it  has  been 
licensed  by  the  laws  of  the  state  to  act  with- 
in its  territoi-j',  and  is  therefore  subject  to  l>e 
sued  in  its  courts.  Aud  this  case  we  regard 
ns  conclusive  uiK>n  tlie  question  made  by  the 
plaintirr,  that  the  defendant  Insiu-ance  coni- 
INiny,  by  complying  witli  the  laws  of  this 
state  in  reference  to  such  companies  doing 
business  liere.  became  a  resident  of  the  state, 
and  therefore  not  entitled  to  remove  an  action 
brought  against  It  in  one  of  the  state  courts 
to  tl»e  federal  court.  It  follows  tliat  the  court 
below  was  in  error  in  refusing  to  surrender 
Jurisdiction  of  the  cause,  and  tliat  its  Judg- 
ment must  be  revei-sed  and  the  case  remand- 
ed, with  directions  to  proceetl  no  further  in 
the  matter  unless  its  Jurisdi<-tIon  shall  here- 
after be  restored. 


KOSIILAXD  V.  X.ATI()X.\I.  FIUK  I.VS.  CO. 
or  HAItTFOUl). 

(Suprfiiio  Court  i>f  Orcifiin.  July  .11.  ISO".) 
Removal  op  C'Ar<E» 
In  n  suit  ill  Orcuoii  liy  n  citizt-n  of  ("alifornin 
to  rccovrr  ."fi.ntt,  ntriiinst  n  resident  of  ('onnooti- 
ciit.  ilcfi'iubint  niny  iiiivc  the  ciise  reiii(ivo<l  to  the 
circuit  court  of  the  I'lutini  Stuto«  for  the  district 
of  OrcKon. 

ApiKMil  from  circuit  court,  riualilla  county; 
Robert  Kaklu.  Judge. 

Action  by  .Marcus  S.  Koshhiud  against  tlie 
National  Fire  Iiwuranoe  Company  of  Hartford. 
1-Vom  a  Judgment  for  plaintiff,  defendant  ai>- 
l,ciils.      Reversed. 

(Jpo.  K.  Chaml)erhtln.  for  api)elhint.  John  .1. 
Ballcrjiy  and  ("has.  H.  Carter,  for  resiwnd- 
cnt. 

BP:a\.  J.  Tlie  plaintiff,  Kosliland.  a  citizen 
of  tlie  stiiie  of  Cullfurnla,  brought  this  action  in 
tl;c  cin-ult  court  of  ruiiUilla  county  to  recover 
;he  sum  of  $-1,110  on  a  tire  insurance  iioiicy  Is- 
sued by  the  defendant  coniimny.  Within  the 
proper  time  the  <lefendant  flled  a  petition  and 
bond  for  removal  of  the  cause  to  the  circuit 
court  of  the  rnltiil  States  for  the  district  of 
Oregon,  on  the  ground  that  it  is  a  resident  of 
the  state  of  ( 'onnectiort.  Tlie  court  lielow  re- 
fused to  surrender  its  Jurisdiction,  and  pro- 
ceeded with  tlie  trial,  wliich  restUtlng  In  a  Judg- 
ment In  favor  of  ptalntlff.  the  defendant  ap- 
IM-Jils.  nsslmitng  as  error,  among  other  things, 
ihe  refttsal  of  the  court  to  allow  the  |>etitiou  for 
removal.     The  questions  Involved  on  this  ]H>iut 


are  the  same  as  In  the  other  case  between  tbe 
same  parties  (Just  decided)  40  Pac.  815,  and 
tlie  opinion  In  that  case  wIU  control  In  this.  Tbe 
Judgment  is  tlierefore  reversed,  and  tbe  caut«e 
remanded,  with  dhrections  to  tlie  trial  court  to 
proceed  no  further  In  the  matter  unless  its  Ju- 
risdiction sluiU  hereafter  In  some  manner  be 
restored. 


SMYTH  V.  XEATi. 

(Supreme  Court  of  Oregon.     JvUy  31,  1897.) 

Watek  Riouts — Appkophiatios — Notice — 
Estoppel. 

1.  One  who  has  several  years  heretofore  filed 
notice  that  he  claimed  an  appropriation  of  a  cer- 
tain auiouut  of  water  for  agricultural  purposes, 
but  has  made  no  additional  or  other  use  of  the 
water  than  he  had  prioT  to  that  time,  can  claim 
no  additional  rights  by  reason  thereof. 

2.  PluiiititF,  by  making  favorable  representa- 
tions to  defendant  of  the  desirability  of  his  neigh- 
borhood for  settlement,  and  by  discussing  meth- 
ods for  IrrigntiDii,  and  stating  that  he  thought  the 
Hupply  of  water  from  the  creek  was  sufficient  for 
them  both,  nud  making  no  ol)je<'tioa  to  bis  use  of 
water  therefrom,  is  not  estopped  to  claim  a  sn- 
p<>rior  right  to  so  mucli  of  the  water  as  prior  to 
.tnd  dnring  all  such  time  he  had  been  using  for 
beneficial  purposes  to  the  knowledge  of  defendant. 

Appeal  from  circuit  court,  Harney  county; 
Morton  I>.  Cilffoni.  .Tudge. 

Suit  I>y  Darius  II.  Smyth  against  John  H. 
Xeiil.  Di'croe  for  defendant.  Plaintiff  ai>- 
lieals.     Itevci-sed. 

('.  A.  SweeU  and  L.  B.  Co.x,  for  appellant. 
Tliurutou  Williams,  fur  resiiondent. 

WOLVEUTOX,  J.  nils  suit  was  com- 
menced in  May,  1805,  to  restrain  the  defend- 
ant from  diverting  water  from  Smyth  creek, 
in  Ilaniey  <'ounty.  Or.  The  plaintiff  claims  a 
prior  appropriation  of  all  the  water  of  the 
creek,  and  seeks  to  have  his  cbtim  established 
b.v  dccrtH".  and  the  defendant  permanently  en- 
joined from  interfering  in  any  manner  with 
his  use  thereof.  The  defeuilant  concedes  that 
pbilutiff  Is  entitled  to  some  use  thereof,  but 
claims  by  his  answer  an  appropriation  of  150 
Inches  prior  In  time  and  superior  In  right  to 
that  of  plaintiff.  The  questions  presented  by 
the  briefs  and  at  the  argument  are:  (1)  What 
is  the  amount  of  plaintiff's  appropriation  V 
Aud  (2\  Is  he  estopiied  to  question  any  appro- 
priation tliat  defendant  may  liave  acquired? 

In  May,  1KT:{,  the  plaintiff  settled  uiton  a 
pre-emption  claim  consisting  of  the  S.  W.  %  of 
the  X.  W.  »/4  of  section  1,  the  S.  E.  %  of  the 
X.  E.  Vi  aud  the  E.  %  of  the  S.  E.  ^4  of  sec- 
tion 2,  townshl])  2i)  S.  of  range  3.3  E..  situate 
in  Harney  <'ounty.  Or.,  and  sulKse<iuently  ac- 
quired title  thereto  from  the  general  govern- 
ment. In  August,  1882,  he  settled  upon  a 
lioiiiestead  consisting  of  the  E.  %  of  tlie  X.  E. 
i/i  and  the  X.  E.  Vi  of  the  S.  E.  \i  of  section 

11.  and  the  X.  W.  %  of  the  S.  W.  14  of  section 

12.  in  tlie  same  township,  aud  received  a  pat- 
ent therefor  in  August,  IS-SS.  Smyth  creek  Is 
II  iiereimial  stream,  (lowing  in  its  natural 
channel  In  a  northerly  direction  through  tlie 
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N.  W.  %  of  the  S.  W.  V*  of  section  12  and  the 
S.  W.  %  of  the  N.  W.  V4  of  section  1.  In  1876 
the  plaintiff  constructed  a  dam  In  the  creek,  a 
short  distance  north  of  said  N.  B.  V4  of  the 
S.  W.  %  of  section  12,  upon  the  premises  of 
G.  C.  Smyth,  hlg  father,  and  diverted  a  por- 
tion of  the  water  by  means  of  a  small  ditch, 
carrying  It  upon  the  north  end  of  the  E.  %  of 
the  N.  E.  V*  of  section  11,  thence  upon  and 
through  his  pre-emption  claim.  In  1883  or 
1884  the  head  of  this  ditch  was  changed  to  a 
point  a  little  higher  up  on  the  stream,  but  the 
amount  of  the  diversion  was  not  increased.  It 
Is  Impossible  to  determine  from  the  evidence 
the  quantity  of  water  diverted  by  means  of 
this  ditch,  but  It  Is  probable  that  not  more 
than  half  the  stream  was  ever  so  diverted. 
The  plaintiff  utlllssed  water  from  Smyth  creek 
for  Irrigating  wild  grasses,  which  grow  In  suf- 
ficient abundance  to  be  cut  and  cured  for  hay, 
ever  since  the  construction  of  said  dam  and 
ditch,— iiome  through  the  ditch  and  laterals 
thereto,  and  some  by  damming  the  main 
stream  and  turning  It  Into  old  channels,  and 
damming  these  again  and  conducting  it  upon 
the  meadows  then  covered  by  his  pre-emption 
and  by  the  homestead  sut>sequently  acquired, 
by  means  of  plow  furrows  and  shallow  lateral 
ditches  80  constructed  tliat  the  mower  could 
be  run  over  them  without  great  Inconvenience. 
There  is  some  conflict  In  the  testimony  touch- 
ing the  extent  of  these  meadow  lands.  The 
plaintiff  says  they  contain  from  130  to  140 
acres;  the  defendant,  110;  while  other  wit- 
nesses estimate  the  area  thereof  at  not  more 
than  80  or  90  acres.  From  the  whole.  It  Is 
quite  probable  that  120  acres  Is  a  fair  esti- 
mate. Besides  these  meadow  lands,  plaintiff 
early  began  the  cultivation  and  Irrigation  of 
grain  and  garden  lands  which  theretofore  were 
arid  and  covered  with  sagebrush,  and  reduced 
to  cultivation  and  conthiuously  irrigated  for 
a  nnmber  of  years  last  past,  according  to  his 
statement,  about  18  acres,— 15  of  grain  and  3 
of  garden.  Other  witnesses  vary  in  their  esti- 
mates, some  being  higher  and  some  otliers  low- 
er than  the  plaintiff's,  but  his  statement  we 
believe  to  be  substantially  correct.  From 
plaintiff's  case  In  chief,  it  Is  impossible  to  gath- 
er any  definite  idea  touching  the  quantity  of 
water  needed  or  required  for  the  Irrigation  of 
these  lands.  The  defendant  has,  however, 
cured  this  defect,  and  from  his  testimony  we 
are  able  to  arrive  at  a  fairly  satisfactory  con- 
clusion. The  witness  Whiteside  testifies  to 
having  had  experience  In  the  use  of  water  for 
the  irrigation  of  wild  meadow  lands,  and  says. 
In  effect,  that  one-half  Inch  to  the  acre,  If  han- 
dled economically,  would  be  sufficient  for  the 
purpose.  This  evidence  is  uncontradicted  and 
unlmpeached,  and.  from  the  intelligence  of  the 
witness,  must  be  taken  as  a  fair  estimate. 
For  the  18  acres  of  grain  and  garden  1  inch 
to  the  acre  is  ample.  The  parties  practically 
agree  that  wild  grass  Irrigation  ends  about 
the  middle  of  June.  The  defendant  so  testi- 
fies, and  the  plaintiff  fixes  that  time  in  a  prop- 
osition contained  In  the  record  for  a  decree  to 


be  entered  in  his  favor,  bnt  grain  and  garden 
lands  require  Irrigation  for  a  much  longer 
period.  It  seems  to  have  been  a  conceded 
proposition  tliat  the  use  of  water  for  tlie  irri- 
gation of  these  wild  meadow  lands  was  for  a 
nseful  purpose,  and  that  such  irrigation  was 
necessary  for  the  production  of  grass  In  suffi- 
cient quantities  to  be  gathered  and  cured  as 
feed  for  stock.  The  plaintiff  has  other  lands 
capable  of  cultivation  and  irrigation  from 
Smyth  creek,  but  during  all  the  time  since  his 
settlement  upon  his  pre-emption  and  home- 
stead claims  he  has  not  utilised  any  water  for 
the  Irrigation  thereof;  nor  do  we  understand 
that  he  has  ever  made  any  attempt  at  such 
additional  use,  unless  the  construction  of  his 
new  dam  still  higher  up  on  the  stream  In  1895, 
and  the  partial  construction  of  a  ditch  from 
that  point,  may  be  construed  Into  snch  a  pur- 
IHise.  But  by  hla  testimony  he  expressly  dis- 
claims any  purpose  of  the  kind,  or  that  he  in- 
tended thereby  to  increase  his  previous  appro- 
priations. We  understand  that  where  a  party 
has  made  an  actual  diversion  of  a  specific 
quantity  of  water,  and  perhaps  where  he  haii 
given  notice  of  an  Intended  appropriation  of  a 
specific  amount,  he  is  entitled  to  a  reasonable 
time  within  which  to  make  an  actual  applica- 
tion of  the  whole  of  his  Intended  appropria- 
tion to  the  contemplated  useful  purpose,  using 
reasonable  diligence,  under  the  circumstances, 
for  the  accomplishment  of  such  purpose,  but 
that  where  he  falls  In  such  diligence  he  loses 
his  initiative  or  inchoate  appropriation,  or  so 
much  thereof  as  he  falls  to  put  to  a  useful  or 
needful  purpose.  Ditch  Co.  v.  Bennett  (Or.)  45 
Pac.  472,  and  cases  tha-e  cited.  Plaintiff  pro- 
duced a  notice  at  the  trial,  which  appears  to 
liave  l)een  filed  in  the  county  clerk's  office  in 
1882,  whereby  he  claimed  an  appropriation  of 
200  Inches  of  the  water  of  this  stream  foe  ag- 
ricnltural  purposes,  but  has  made  no  addition- 
al or  other  use  of  the  water  than  he  had  made 
prtor  to  that  date,  and  can  now  dalm  nothing 
by  reason  of  such  notice.  Under  the  condi- 
tions here  ascertained  and  determined,  and  the 
law  applicable  thereto,  we  conclude  that  plain- 
tiff has  acquired  a  completed  prior  appropria- 
tion of  75  Inches  of  water  from  Smyth  creek 
for  and  during  the  spring  months,  and  until 
Jane  15th,  and  18  Inches  thereafter. 

Bnt  it  Is  contended  that  he  la  estopped  to 
assert  this  right  by  his  acts  and  demeanor 
towards  the  defendant  while  he  was  reducing 
his  lands  to  cultivation,  and  using  water  from 
the  same  stream  for  the  purpose  of  their  Ir- 
rigation. The  defendant's  lands  are  located 
above  those  of  plaintiff,  as  It  respects  Smyth 
creek.  He  settled  upon  a  pre-emption  In 
1885,  and  acquired  title  shortly  after,  and  then 
settled  npon  a  homestead  which  adjoined  the 
plaintiff's  lands,  and  in  due  course  acquired 
title  to  that.  Suljsequently  he  acquired  title 
to  a  timber-culture  claim  and  other  lands.  He 
began  the  use  of  water  In  1880,  and  continued 
such  use  for  irrigation  until  1805,  when  he 
had  in  cultivation  and  utilized,  for  the  pro- 
duction of  timothy,  alfalfa,  grain,  and  vege- 
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tables,  approximately,  100  acres.  He  also 
utilized  water  for  the  production  of  wild 
grass  on  other  land,  the  acreage  of  which  is 
not  definitely  fixed.  Suffice  It  to  say  that  the 
defendant  has  made  some  appropriation  of 
the  water  of  Smyth  creelc,  the  quantity  where- 
of we  will  not  now  undertake  to  determine,  as 
It  is  not  Insisted  upon  by  him,  unless  it  be 
found  that  his  right  to  the  use  of  such  water 
is  superior  to  that  of  the  plaintiff.  Several 
years  before  the  defendant  settled  upon  Smyth 
creek,  the  plaintiff  attracted  bis  attention  to 
the  locality  by  a  favorable  representation  of 
the  surroundings,  grass,  water  supply,  etc.; 
and  in  September,  1895,  at  the  time  be  set- 
tled there,  the  plaintiff  accompanied  him  up- 
on the  lands,  showed  him  the  lines  and  sec- 
tion corners,  and  discussed  to  some  extent 
the  water  supply,  and  was  present  or  had  di- 
rect knowledge  touching  the  purchase  by  de- 
fendant of  a  prior  pre-emption  right,  or  of  its 
reliuquisliment  from  the  lands  upon  which 
the  defendant  then  located  his  pre-emplion, 
and  upon  which  he  began  the  diversion  and 
use  of  water.  Plaintiff  also  at  the  time 
discussed  somewhat  with  the  defendant  the 
better  method  to  be  adopted,  by  which  irriga- 
tion would  be  advantageously  employed. 
Thereafter  philutlff  had  full  and  complete 
knowledge  of  the  valuable  and  extensive  im- 
provements the  defendant  was  making  upon 
his  lands,— that  be  was  inclosing  and  breaking 
portions  of  them  up,  reducing  them  to  culti- 
vation, seeding  them  to  alfalfa  and  timothy, 
and  planting  to  grain  and  garden,  and  was 
constantly  employing  the  waters  of  Smyth 
creek  for  their  Irrigation,  as  well  as  for  the 
Irrigation  of  wild  grasses  for  hay,  ftirougb  a 
system  of  ditches  designed  especially  for  ad- 
vantageous and  economic  use.  During  all 
this  time,  and  up  to  the  spring  of  18Qo,  the 
I)lalutlff  made  no  objections  to  the  defendant's 
use  or  employment  of  the  water,  and  upon  one 
or  two  occasions  told  the  defendant  that  he 
thought  the  supi)ly  by  means  of  the  creels 
was  ample  for  both.  In  1895,  however,  the 
supply  In  large  part  failed,  so  that  there  was 
not  sufficient  water  for  the  needs  of  both 
parties.  This  was  an  unusual  condition,  and 
precipitated  this  suit  Is  there  enough  In  all 
this,  however,  to  constitute  an  estoppel  in 
defendant's  favor?  It  must  be  remembered 
that  the  plaintiff  was  also,  during  the  same 
period  of  time,  in  the  full  enjoyment  of  his 
completed  prior  appropriation,  of  which  the 
defendant  was  adl  the  while  fully  cognizant. 
In  Boggs  V.  Mining  Co.,  14  Cal.  368,  it  was 
said,  "There  must  be  some  d^ree  of  turpi- 
tude In  the  conduct  of  a  party  before  a  court 
of  equity  will  estop  him  from  the  assertion 
of  his  title;  the  effect  of  the  estoppel  being 
to  forfeit  his  property  and  transfer  Its  enjoy- 
ment to  another."  These  elements  must  con- 
cur, to  constitute  the  estoppel  for  which  de- 
fendant contends,  viz.:  He  must  have  been 
destitute  of  knowledge  of  his  own  legal  rights, 
and  of  the  means  of  acquiring  such  knowl- 
edge.    The  plaiatiff  must  have  made  some  ad- 


mission or  done  some  act  with  the  intention 
of  influencing  the  conduct  of  the  defendant, 
or  whicli  he  had  reason  to  believe  or  the  nec- 
essary tendency  of  which  would  be  to  so  in- 
fluence him,  inconsistent  with  the  assertion 
of  title  in  himself;  that  the  defendant  has 
acted  upon  or  been  Influenced  by  such  de- 
meanor; and  that  be  will  now  be  prejudiced 
by  allowing  the  effect  of  such  acts  or  admis- 
sions to  be  controverted.  Lux  v.  Haggln,  09 
Cal.  255,  266,  10  Pac.  674;  Anaheim  Water 
Co.  V.  Semi-Tropic  Water  Co.,  &i  Cal  185,  IJM, 
105,  30  Pac.  623.  The  admissions,  if  tbey 
may  be  so  termed,  and  conduct  of  the  plain- 
tiff, by  which  defendant  claims  to  have  been 
influenced  to  settle  upon  Smyth  creek,  anu 
his  admissions,  conduct,  and  demeanor  during 
aU  the  time  between  1885  and  1895,  were  not 
calculated  to  delude  or  mislead  the  defend- 
ant, who  had  not  only  full  cognizance  of  bis 
own  rights,  but  also  had  knowledge  tbat 
plaintiff  had  been,  anterior  to  his  settlement, 
and  was  during  all  of  said  time,  employing  a 
portion  of  the  water  of  the  stream  for  bene- 
ficial purposes.  Plaintiff's  demeanor  was  not 
inconsistent  with  truth  and  fair  dealing,  and 
there  Is  no  estoppel  in  the  premises  upon 
which  defendant  may  depend.  When  ttae 
shortage  in  water  occurred,  in  1896,  It  is  prob- 
able that  defendant  interfered  somewhat  with 
plaintiff's  prior  appropriation;  but  It  Is  not 
altogether  clear  that  plaintiff  is  without  fault 
in  the  matter,  and  for  this  reason  the  costs  of 
the  suit  ought  to  be  divided.  The  decree  will 
therefore  be  that  plaintiff's  prior  appropria- 
tion be  established  in  accord.ince  with  this 
opinion,  that  he  recover  hla  costs  In  this  comi: 
npou  the  appeal,  and  that  the  defendant  re- 
covet  his  costs  in  the  court  below. 


STATE  ex  rel.  THOMPSON  v.  LA  VERY  et  al. 

(Supreme  Court  of  Oregon.    July  31,  1807.) 

Injoxctios— Violation— CosTBMM'— Affidavit — 
SciENTKK — Amendments— PuEsmpTioNS. 

1.  If  a  decree  is  rendered  enjoining  the  party 
from  using  either  the  waters  of  a  creek  or  the 
tributaries  tlicreof,  and  the  amended  complaint 
upon  which  the  decree  was  based  Is  lost,  it  will 
be  presumed,  in  a  contempt  proceeding  for  hav- 
ing diverted  the  waters  of  the  tributaries, — un- 
less the  contrary  api)enrs  in  the  pleadings, — that 
the  rights  of  the  parties  to  the  waters  of  the 
tributaries  were  in  issue. 

2.  One  who  is  a  party  to  a  decree  enjoining  him 
from  diverting  certain  water  is  guilty  of  contempt 
if  his  tenant,  by  his  direction,  perform  acts  of  di- 
version. 

3.  Au  afUdaTit  being  necessary  as  the  basis 
of  procoetliiigs  for  contempt  for  acts  not  commit- 
ted in  facie  curise  (Ilill's  Ann.  Laws,  §  653),  an 
amendment  of  such  affidavit  must  be  accompanied 
by  a  verification  thereof. 

4.  Although  a  decree  enjoins  not  only  defend- 
ant, but  also  all  "persons  acting  under,  by,  or 
through  him,"  from  committing  certain  acts,  yet 
one  who,  acting  tmder  his  instructions,  disol)eya 
the  injunction,  is  not  guilty  of  contempt,  if  he 
had  no  knowledge  of  the  decree. 

Appeal  from  circuit  court,  Malheur  county; 
Morton  D.  Clifford,  Judge. 
Special  proceeding  by  the  state,  on  the  re- 
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latlon  of  Jesse  Thompson,  against  Daniel  La- 
very  and  John  Lavery,  for  contempt  of  court 
Defendants  were  both  found  guilty,  and  they 
appeal.  Affirmed  as  to  Daniel  Lavery  and 
reversed  as  to  John  Lavery. 

This  Is  a  special  proceeding  for  the  punish- 
ment of  an  alleged  contempt.    The  material 
facts  are  that,  a  suit  having  been  commenced 
in  the  circuit  court  of  Malheur  county  by  the 
i-elator   and   others    to   enjoin   the   defendant 
Daniel  Lavery  from  diverting  the  waters  of 
Warm  Spring  creek,  in  said  county,  issue  was 
joined  and  testimony  taken  from  which  the 
court  on   October   10,    1801,   found.   In  sub-  I 
stance,  that  the  plaintiffs  were  the  owners  of  \ 
certain  premises  through  which   said  creek 
flowed,  and  that  in  1883  they  diverted  all  the  ' 
waters  thereof,  and  appropriated  the  same,  | 
in  irrigating  their  lands;   that  in  May,  1891,  | 
the  defendant  erected  a  dam  In  the  channel  ' 
of  said  creek,  and  constructed  a  ditch  thei-e- 
from,  by  means  of  which  he  diverted  said 
waters,   and   deprived   plaintiffs   of   the  use 
thereof,  to  their  damage  in  the  sum  of  JF25. 
As  a  conclusion  of  law  the  court  also  found 
that  plalntifTs  were  entitled  to  a  decree  per- 
petually enjoining  the  defendant  from  inter- 
fering with  the   waters  of  said  creek,   and 
thereupon    decreed    "that    defendant    Daniel 
Lavery,  his  agents,  servants,  and  employes,  | 
and  all  persons  claiming  by,  through,  or  un-  j 
der  him,  be,  and  they  are  hereby,  perpetually  I 
restrained  and  enjoined  from  in  any  man-  , 
ner  Interfering  with  the  waters  of  said  creek,  ' 
or  the  tributaries  thereof,  above  the  lands  of  | 
the    plaintiff."    The    relator    In    November,  J 
1896,  filed  in  said  court  his  affidavit  wherein  | 
he  charges  the  defendants,  Daniel  and  John  I 
Lavery,  with  violating  the  provisions  of  said  ! 
decree  by  appropriating  to  their  own   use 
during  the  months  of  April,  May,  June,  and 
July,  1890,  a  portion  of  the  waters  of  Warm 
Spring  and  Jerry  creeks,  and  all  of  the  waters 
of  Bendler  creek,— the  two  latter  being  tribu- 
taries of  Warm  Spring  creek,  situate  above 
the  head  of  affiant's  ditch,  and  an  attach- 
ment was  issued   thereon,    in  pursiumce  of 
which  the  defendants  were  apprehended;  and, 
upon  being  brought  before   the  court,  they 
entered  pleas  of  not  guilty,  whereupon  a  trial 
was  had,  resulting  In  their  conviction,  and, 
being  sentenced  to  pay  a  flue  of  f  25  each,  they 
appeal  from  the  judgment  thus  rendered. 

C.  H.  Finn,  for  appeUants.  Will  R.  King, 
for  respondent. 

MOORE,  C.  J.  (after  staUng  the  facts).  It 
Is  contended  tlint  the  issues  upon  which  the 
decree  Is  predicated  involved  the  right  to  ap- 
propriate the  waters  of  Warm  Spring  creek 
only,  that  the  right  to  apply  the  waters  of 
Its  tributaries  to  a  beneAciai  purpose  was  not 
litigated,  and  that  the  decree,  in  so  far  as  It 
pretends  to  restrain  the  defendants  from  ap- 
propriating any  of  the  waters  of  Jerry  or  Bea- 
dier creeks.  Is  void,  and  hence  they  are  not 
in  contempt,  as  charged  by  the  relatoc    Dis- 


obedience of  any  lawftil  judgment,  decree,  or- 
der, or  process  of  the  court  is  deemed  to  be 
a  contempt  of  the  authority  of  the  court. 
Hill's  Ann.  Laws  Or.  |  050,  sulxi.  5.  Under 
this  statutory  definition.  It  Is  apparent  that 
two  important  questions  are  presented  for 
consideration;  Is  the  decree  rendered  by  the 
circuit  court  of  Malheur  county  lawful?  And, 
If  so,  have  the  defendants  knowingly  vloiatcd 
Its  provisions?  The  original  complaint  made 
no  mention  of  any  of  the  tributaries  of  Warm 
Spring  creek,  and  the  amended  complaint  was 
lost  prior  to  the  trial  of  this  proceeding. 
While  it  Is  a  principle  of  law  that  a  prior 
appropriation  of  the  waters  of  a  stream  flow- 
ing tlux)ugh  public  lands  of  the  United  States 
embraces,  when  necessary  to  sui)ply  the  de- 
mands of  such  approprlator,  all  the  waters 
of  springs  and  tributaries  above  the  ditch  by 
which  the  stream  is  supplied  (Ix>w  v.  Schaf- 
fer,  24  Or.  230,  33  Pac.  «78),  yet  It  must  be 
conceded  that  an  appropriation  from  a  tribu- 
tary may  be  prior  In  time,  and  hence  superior 
in  right,  to  an  appropriation  from  the  main 
stream,  bo  that  an  adjudication  that  a  pro- 
prietor has  no  right  to  appropriate  the  waters 
of  the  main  stream  does  not  necessarily  de- 
termine that  he  has  no  right  to  any  of  the 
waters  of  the  tributaries  thereof.  The  court 
having  enjoined  the  defendant  Daniel  Lavery 
from  diverting  the  waters  of  any  of  the  trib- 
utaries of  Warm  Spring  creek  above  plain- 
tiff's premises,  and  the  amended  complaint 
upon  which  the  decree  Is  based  having  been 
lost,  the  question  is  presented  whether  it  will 
be  presumed  from  a  mere  inspection  of  the 
decree,  when  uncontradicted  by  tlie  pleadings, 
that  it  was  warranted  by  the  allegations  and 
prayer  of  the  bill.  It  does  not  follow  from 
the  absence  of  a  denial  in  the  answer  that 
plaintiffs  had  made  a  prior  appropriation  of 
the  waters  of  Bendler  and  Jerry  creeks  that 
the  amended  complaint  did  not  contain  aver- 
ments to  that  effect;  for  it  may  be  that  the 
defendant,  being  unable  to  controvert  such  an 
allegation,  for  that  reason  failed  to  deny  It, 
thereby  admitting  Its  truth.  Hill's  Ann. 
Laws  Or.  {  91.  A  decree  In  a  suit  before  a 
coiu-t  of  this  state  having  Jurisdiction  to  pro- 
nounce the  same  is  conclusive  between  the 
parties  and  their  representatives  and  succes- 
sors in  interest  by  title  subsequent  to  the 
commencement  of  the  suit  Id.  S  733.  Mr. 
Justice  Woods,  in  U.  S.  v.  Debs,  64  Fed.  724, 
In  discussing  the  liability  of  a  party  to  an  in- 
junction, for  violating  its  provisions,  says: 
"If  the  injunction  was  for  any  reason  totally 
invalid,  no  violation  or  disregard  of  It  could 
constitute  a  punisliable  contempt;  but  if  the 
court  acquired  jurlsilictlon,  and  did  not  ex- 
ceed its  powers  in  the  particular  case,  no  ir- 
regularity or  error  in  the  procedure  or  in 
the  order  itself  could  Justif>-  disobedience  of 
the  writ."  See,  also,  In  re  Cohen,  3  Cal.  404; 
Moat  v.  Holbein,  2  Edw.  Oh.  188;  Sullivan 
V.  Judah,  4  Talge,  444;  People  v.  Bergen,  53 
X.  Y.  4W;  Stimpson  v.  Putnam,  41  Vt  238. 
The  court  having  Jurisdiction  Of  the  subject- 
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matter  and  of  the  person  of  the  defendants  In 
the  case  at  bar.  It  was  authorized  to  pro- 
nounce the  decree;  and,  no  appeal  therefrom 
having  been  taken,  It  must  be  presumed,  as 
iigainst  Daniel  Larery,  in  the  a1)sence  of  the 
amended  complaint,  that  the  decree  followed 
the  allegations  and  prayer  thereof.  Treat  t. 
Maxwell,  82  .Me.  76,  19  Atl.  9&  In  Neale  v. 
Osborne,  15  How.  Prac.  81,  having  become 
the  owner  of  a  store  building  under  lease  to 
plalntifF,  the  defendant  commenced  to  teai  It 
down,  whereupon  an  Injunction  was  issued 
restraining  the  demolition,  after  the  service 
of  which  the  defendant's  partner,  one  Bis- 
sell,  with  the  knowledge  and  consent  of  Its 
owner,  continued  the  desti-uction  of  the  build- 
ing. The  defendant,  having  been  attached  i 
for  contempt,  sought  to  avoid  liability  by  I 
showing  that,  notwithstanding  he  was  daily  j 
present  and  saw  the  work  of  removal  as  it 
progressed,  hired  some  of  the  hands,  and  con-  I 
fessedly  paid  half  of  the  expense,  had  his  ! 
teams  at  the  acene  of  demolition  removing  the  ! 
material,  half  of  which  belonged  to  him,  he 
was  merely  passive,  while  his  partner,  who 
was  not  a  party  to  the  injunction,  violated 
its  terms.  The  court,  reviewing  these  facts, 
say:  "It  is  the  veriest  of  trifling  to  say,  un- 
der these  circumstances,  that  Blssell  did  the 
wrong,  and  the  defendant  is  not  reHponsible. 
He  was  present,  aiding,  aliettlng,  advising,  as- 
sisting, and  directing.  The  work  was  not 
done  by  Bissell  without  his  active  concur- 
rence and  participation.  It  may  be,  If  the 
defendant  had  been  away,  and  was  In  no 
way  privy  to  the  work  of  tearing  down  the 
building,  that  he  might  not  be  responsible  in 
this  proceeding  for  the  acts  of  Bissell.  But 
to  allow  the  defendant  to  escape  responsibil- 
ity In  this  case  by  throwing  the  blame  upon 
Bissell,  and  making  him  the  scapegrace  for 
violating  this  injunction,  would  be  to  connive, 
on  the  part  of  the  court,  at  a  most  palpable 
disregard  of  its  process,— at  the  complete  and 
perfect  evasion  of  an  Injunction  deliberately 
granted."  See,  also,  Wheeler  v.  Gilsey,  35 
How.  Prac.  138;  Stimpson  v.  Putnam,  41  Vt. 
238;  Poertner  v.  Russel,  33  Wis.  193;  Blood 
V.  Martin,  21  Ga.  127.  A  proceeding  for  the 
punishment  of  contempt  Is  quasi  criminal  in 
diaracter  (4  Enc.  Pi.  &  Prac.  p.  700,  and 
notes);  and,  such  being  the  case,  a  plea  of 
not  guilty  must  necessarily  put  in  issue  all 
the  material  allegations  of  the  affidavit  char- 
ging the  offense  complained  of;  and  a  finding 
by  the  court  that  the  defendant  Is  either 
guilty  or  not  guilty  must  be  responsive  to, 
and  a  finding  upon,  all  the  issues  made  by 
the  pleadings.  In  this  case,  the  court  hav- 
ing found  Daniel  tavery  guilty,  the  judgment 
mnst  be  affirmed,  if  there  be  any  evidence 
tending  to  support  the  finding.  An  examina- 
tion of  the  record  shows  that  be  leased  his 
fiirm  to  bis  mother,  and  that  his  brother  John 
managed  the  property  for  her;  and  It  also 
tends  to  show  that  Daniel  directed  John  as 
to  the  manner  of  irrigating  it;  that  a  small 
tract  had  been  sublet  to  one  ITrank  Bun-ell, 


who,  desiring  to  irrigate  the  same,  applied  to 
Daniel  for  the  use  of  water  for  that  purpose, 
and  the  latter  directed  his  brother  John  to 
haul  material  and  build  a  dam  in  Warm 
Spring  creek,  which  was  done,  and  the  water 
thereu]>on  diverted  from  that  stream.  Dan- 
iel was  a  imrty  to  and  bound  by  the  final 
decree  perpetually  enjoining  him  from  divert- 
ing the  waters  of  Warm  Spring  creek  and 
the  tributaries  thereof  above  the  head  of 
relator's  ditch,  of  which  decree  and  its  terms 
he  had  actual  knowledge,  but  claims  to  liare 
been  Informed  that,  in  so  far  as  it  purported 
to  adjudicate  the  right  to  the  use  of  the  wa- 
tere  of  JeiTj-  or  Bendler  creek,  it  was  in- 
valid, because  not  embraced  within  the  is- 
sues made  by  the  pleadings.  Without  at- 
tempting in  any  manner  to  obtain  a  correc- 
tion or  modification  of  the  decree,  he  seeksi 
to  avoid  its  provisions  by  this  circuitous 
method,  appareutlj-  adopted  for  that  partlcu- 
ulai'  purpose;  but,  his  brother- John  and  the 
tenant  being  in  fact  his  agents,  the  maxim. 
"Qui  facit  p-2r  alium  fadt  per  se."  should  lie 
invoked,  thereby  rendering  him  guilty  of  the 
contempt  as  found  by  the  court. 

2.  It  is  contended  that  tlie  court  erred  in 
permitting,  over  the  defendants*  objection 
.Tud  exception,  the  relator's  affidavit  to  be 
amended  by  adding  thereto  the  following 
words,  to  wit:  "And  during  all  tlie  time  of 
the  commission  of  the  acts  aforesaid  said 
John  livery  was  acting  under  the  instruc- 
tions and  In  the  employ  of  the  said  Daniel 
Ijiveo',"— which  amendment  was  not  sworn 
to.  I'nless  the  contempt  is  cummitti'd  In 
facie  curia;,  before  any  proceedings  can  be 
taken  therein  tlie  facts  constituting  the  con- 
tempt must  be  shown  by  aftldavit  presented 
to  the  court.  Hill's  Ann.  Ijiws  Or.  f  0'>3.  In 
State  V.  Kaiser,  20  Or.  50,  23  Pac.  9«>4.  Thay- 
er, C.  J.,  in  commenting  upon  this  section  of 
tlie  statute,  says:  "In  proceedings  to  pun- 
ish that  class  of  contempts,  it  Is  necessary 
that  a  proper  information  should  be  filed  be- 
fore the  coiui:  Is  authorized  to  act  In  the 
matter.  Section  653  of  the  Code,  above  set 
out,  makes  it  imperative  that  the  facts  con- 
stituting tlie  contempt  In  such  cases  must 
be  shown  by  an  affidavit  presented  to  the 
court,  etc.,  before  the  proceeding  can  be  tak- 
en." It  is  evident  that  the  court  erred  hi 
thus  allowing  the  amendment  without  a  veri- 
fication, but,  if  It  be  coni-eded  that  the  court 
possessed  the  power  to  add  these  words,  they 
are  not  sufficient  to  charge  John  Lavery,  who 
was  not  a  party  to  nor  bound  by  the  decree, 
with  violating  its  provisions,  without  alleging 
that  be  had  knowledge  of  its  terms  and  con- 
ditions. Rap.  Contempt,  par.  20.  and  cases 
cited;  4  Enc.  PI.  &  Prac.  p.  778,  subd.  4, 
and  notes.  It  is  true,  the  decree  restrains 
the  "defendant  Daniel  Lavery,  his  agents,  at- 
torneys, and  employes,  and  all  persons  acting 
under,  by,  or  through  him,"  etc.  But  with- 
out serving  a  copy  thereof  upon  the  defend- 
ant John  Lavery,  or  alleging  or  proving  that 
he  bad  knowledge  of  Its  provisions,  he  can- 
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not  be  in  contempt  for  ylolatlng  its  terms. 
Willie  there  Is  some  conflict  of  authority  up- 
on the  qupi^tion  of  the  liability  of  a  person 
for  violating  the  process  of  a  court,  the 
weight  and  better  reason  seem  to  support  the 
rule  tliat  a  stranger  to  an  injunction,  who 
has  notice  or  knowledge  of  its  terms,  is  bound 
thereby,  and  may  be  punished  for  contempt 
by  violating  its  provisions.  Bap.  Contempt, 
par.  4t(;  Ewiug  v.  Johnson,  34  How.  Prac. 
202;  Waffle  v.  Vanderheyden,  8  Paige,  45;  U. 
S.  V.  Debs,  supra.  It  follows  that  the  judg- 
ment rendered  against  the  defendant  Daniel 
I^rery  Is  affirmed,  but  in  so  far  as  it  applies 
to  the  defendant  John  lAveiy  It  is  reversed, 
and  the  cause  remanded  to  the  lower  court 
with  directions  to  discharge  the  latter. 


STATE  ex  rel.  SCRIBRR  v.  GR.\NT,  City 
Treasurer. 

(Supreme  Court  of  Oregon.    July  31,  1897.) 

CiTT  Tkeasukbk  —  Partial  Paymbnt  on  Wab- 

RAXTS. 

Under  charter  provisious  requiring  the  city 
troasm^r  to  receive  and  safely  keep  all  monpyg 
of  the  city  coming  into  bis  bund^,  and  pay  the 
same  out  on  warrants  and  orders  signed  Iqr  the 
mayor  and  recorder,  it  is  not  his  duty,  and  he 
therefore  cannot  lie  comijelled,  to  malce  a  partial 
payment  on  a  warrant,  tbougli  be  is  directed  to 
do  so  by  the  city  council. 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakin,  Judge. 

Application  by  J.  W.  Scrlber  for  mandamus  to 
William  Grant,  treasurer  of  the  city  of  Iti- 
grande.  Peremptory  writ  denied.  Relator  ap- 
IHtals.    Affirmed. 

W.  W.  Hindman  and  J.  D.  Slater,  for  ai)pel- 
lant     C.  II.  Finn,  for  resixtudeut. 

BEAN,  J.  This  Is  a  proceeding  by  man- 
damus to  compel  the  defendant,  as  treasm'er  of 
the  city  of  Lagi-ande,  to  apply.  In  part  iwyment 
of  a  city  warinut  belonging  to  the  relator,  cer- 
tain funds  In  the  city  treasury  applicable  to  the 
payment  of  snch  warrant,  but  which  are  insuffl- 
cieut  to  pay  It  in  fulL  Prior  to  the  commence- 
ment  of  this  proceeding  the  common  council 
of  the  city,  by  resolution,  instructed  the  trea- 
surer, "as  fast  as  funds  accumulated  on  hand 
to  the  amount  of  one  hundred  dollars,  to  ap- 
ply the  same  on  this  warrant,  and  to  take  a 
receipt,  as  well  as  to  Indorse  the  same  on  the 
back  thereof,"  which  he  refused  to  do,  or  to 
niaice  any  payments  whatever  on  the  warrant, 
for  the  reason  that  he  did  not  have  sufficient 
fimds  on  liand  with  which  to  pay  It  In  full. 
The  question  to  be  determined  on  this  appeal, 
therefore,  is  whether,  under  the  rules  of  law, 
or  the  resolution  of  the  coimcll  refen-ed  to,  the 
city  treasurer  can  be  compelled  by  mandtunus 
to  make  a  partial  payment  on  an  outstiiudiug 
city  wan-ant  without  its  delivery  to  him,  or  be- 
ing fnmislied  with  other  evidence  of  or  voucher 
for  such  payment  than  the  receiiit  of  tlie  bold- 
er of  the  warrant.  That  maudnmns  Avill  lie  to 
<'ompcl  a  public  disbursing  officer   to  pay  a 


warrant  lawfully  Issued  upon  accounts  which 
have  been  regularly  allowed  by  the  proper  offi- 
cer or  tribunal,  when  there  is  money  in  the 
treasury,  for  that  punx)se.  Is  unquestioned. 
Merrill,  Mand.  i  13o.  But  in  cur  opinion  the 
fact  that  there  were  not  sufficient  funds  on  hand 
at  the  time  the  application  for  the  writ  in 
this  ease  was  made  to  pay  the  wairant  In  full 
affords  an  Insuperable  objection  to  granting  the 
relief  demanded.  By  the  charter  of  the  city  of 
Lagrande,  the  treasurer  is  required  to  receive 
and  safely  keep  all  moneys  that  shall  come  Into 
his  hands,  belonging  to  the  city,  and  pay  the 
same  out  upon  warrants  or  orders  signed  by 
the  mayor  and  recorder.  Laws  1885,  p.  374. 
Under  this  provision  of  the  charter,  he  is  au- 
thorized to  pay  out  the  public  ftmds  belonging 
to  the  city  only  on  an  order  or  warrant  signed 
in  the  manner  provided.  In  other  words,  such 
warrants  or  orders  are  made  by  the  dty  char- 
ter the  evidence  to  hbn  of  the  allowance  of  the 
claim  by  the  proper  tribunal,  and  his  voucher 
for  its  paj-ment.  This  being  so,  it  seems  to  us 
clear  that  he  cannot  be  compelled  to  pay  a  war- 
rant, or  any  part  of  it,  unless  it  is  delivered  to 
him  as  an  evidence  of  snch  payment.  He  is 
only  entitled  to  credit  for  payments  made  upon 
orders  or  warrants  properly  signed,  and  the  evi- 
dence of  such  payment  is  the  warrant  itself, 
and  therefore  he  is  entitled  to  Its  possession 
when  paid.  If  we  are  right  In  this  view  of  the 
treasurer's  duty  under  the  charter.  It  Is  mani- 
fest that  this  proceeding  will  not  lie.  Man- 
damus Ilea  only  to  give  effect  to  a  clear  legal 
right,  and  will  not  be  awarded  to  compel  a  pul)< 
lie  office  to  do  any  act  which  he  Is  not  au- 
thorlssed  to  do  by  law.  Its  office  Is  to  comiiel 
the  discharge  of  a  duty  already  devolved  upc^i 
btra,  and  not  to  create  new  ones.  When,  there- 
fore. It  appears  In  a  proceeding  against  a  city 
treasurer  to  compel  lUm  to  pay  a  warrant  that 
there  is  not  sufficient  money  in  his  hands  out 
of  which  to  satisfy  It  In  full,  the  writ  will  be 
denied,  because  he  is  not  derelict  In  his  duty, 
Mechem.  Pub.  Off.  §  950;  Merrill,  Mand.  S  135; 
High,  Extr.  Rem,  {  352.  Nor  did  the  resolu- 
tion of  the  city  council  instructing  defendant  in 
this  case  to  make  partial  payments  on  the  war- 
rant in  question  In  any  way  change  the  rule  or 
affect  the  remedy.  His  duty  in  the  matter  of 
disbursing  the  public  funds  is  prescribed  by  the 
charter,  and  he  cannot  be  compelled  hp  order 
of  the  council  to  pay  tbem  out  In  any  otlier 
manner.  It  follows  that  the  judgment  of  the 
court  below  must  be  affirmed,  and  It  Is  so  or- 
dered. 


W^YATT  V.  WYATT  ot  al. 
(Supreme  Court  of  Oregon.    July  31.  1807.) 

Appeals  in  Equity— Rbview—Pi.baiuxo— Harm- 
less Defects— Creditkils'  Bill— Surri- 
ciENCY— Husband  axd  Wife. 
1.  Under  Hill's  Ann.  Laws,  {  543.  providing 
that   "upon   an   apjieai   from  a  decree    •    •    • 
the  suit  shall  be  tried  anew  npon  the  tmuKTipt 
and  evidenoe  acrompanyiux  it,"  the  supreme  court 
cannot  modify  findlngg  of  fact  or  correct  couolu- 
■ions  of  law,  where  uie  evidence  docs  not  aecom- 
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rany  the  tranRcript,  and  hence,  on  appeal  from  a 
decree  for  plaiutiS  without  such  evidence,  the 
auBlcieucy  of  the  complaint  aione  will  be  consid- 
ered. 

2.  In  view  of  Hill's  Ann.  Laws,  |  84,  providing 
that  the  allegations  of  a  pleading  "shall  be  liber- 
ally construed,  with  a  view  of  substantial  justice 
between  the  parties,"  the  ir.ndvertent  omission  of 
the  word  "not"  in  a  complaint  will  be  evidentially 
cured  by  a  decree  for  plaintiff. 

3.  A  creditors'  bill  that  alleges  the  issuance  of 
an  execution  and  its  return  nulla  bona,  need  not 
allege  that  the  judgment  debtor  has  no  property 
out  of  which  the  judgment  can  be  satistied. 

4.  Under  the  married  woman's  act,  the  posses- 
sion of  a  wife  is  not  that  of  her  husband,  so  that 
property  that  he  has  transferred  to  her  can  be 
levied  upon  as  belonging  lo  him. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakin,  Judge. 

Suit  by  M.  F.  Wyatt  against  C.  G.  Wyatt 
and  another.  From  a  decree  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

This  Is  a  suit  to  set  aside  a  conveyance,  and 
to  subject  the  real  property  therein  described 
to  the  satisfaction  of  plaintiff's  Judgment.  It 
Is  alleged  in  the  complaint  that  at  all  times 
therein  mentioned  the  defendants,  C.  G.  Wy- 
att and  Sadie  M.  Wyatt  were  and  are  hus- 
band and  wife;  that  about  November,  1890,  C. 
G.  Wyatt  became  indebted  to  the  pUilntlff  in  the 
sum  of  $200.66  on  account  of  money  paid  him 
at  his  request,  and  for  bis  use  and  benefit;  that 
he  was  then  the  owner  of  certain  real  property, 
particularly  describing  it,  "and  a  large  amount 
of  personal  property,  the  description  of  which 
Is  not  known  to  the  plaintiff";  that  on  Septem- 
ber 28,  1895,  plaintiff,  having  commenced  an 
action  In  the  circuit  court  of  Union  county 
against  O.  G.  Wyatt  to  recover  the  amount  so 
due,  caused  a  summons  to  be  issued  therein  and 
served  on  the  said  defendant,  who,  on  October  2d 
of  that  year,  for  the  pretended  consideration  of 
$1,500,  and  with  intent  to  defraud  plaintiff  and 
his  other  creditors,  conveyed  said  real  property 
to  the  said  defendant  Sadie  M.  Wyatt,  and  aL^o 
sold  and  transferred  to  her,  for  a  pretended 
consideration,  all  of  his  personal  property  not 
exempt  from  execution,  and  that  she  still  holds 
and  claims  all  of  said  property;  that  on  Novem- 
ber 4,  1895,  by  consideration  of  the  circuit 
court,  plaintiff  obtained  a  Judgment  In  said  ac- 
tion against  Wyatt  for  the  sum  of  $206.60  and 
his  costs  and  disbursements,  taxed  at  $100, 
and  the  same  was  duly  entered  In  the  judg- 
ment lien  docket  of  Union  county;  that  an  ex- 
ecution issued  on  this  judgment  was  delivered 
to  the  sheriff  of  said  county  for  service,  who, 
on  December  4, 1805,  returned  the  same  wholly 
unsatisfied,  and  recited  thereon  that  after  dili- 
gent search  and  inquiry  he  had  been  and  was 
unable  to  find  any  property  belonging  to  C.  G. 
Wyatt  upon  which  to  levy;  "that  said  C.  G. 
Wyatt  had,  at  the  time  above  mentioned,  nor 
1(08  now,  any  other  property  than  the  real 
and  personal  property  before  mentioned  and 
described,  and  that  he  is  Insolvent";  that  said 
conveyance  was  voluntary,  and  made  and  ac- 
cepted by  the  parties  thereto  with  the  fraudu- 
lent Intent  of  placing  tlie  property  out  of  the 
reach  of  this  plaintiff  and  the  other  creditors  of 


0.  G.  Wyatt.  A  demurrer  to  the  complaint  on 
the  ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  suit  against  either  of 
the  defendants  having  been  overruled,  an  an- 
swer was  filed  which,  after  denying  the  mate- 
rial allegations  of  the  complaint,  alleged  certain 
facts  by  way  of  affirmative  defense.  A  reply 
having  put  in  Issue  the  allegations  of  new  mat- 
ter contained  In  the  answer,  a  trial  was  had 
before  the  court,  which,  after  making  findings 
of  fact  and  law  from  the  evidence  taken,  gave 
a  decree  for  plaintiff,  from  which  the  defend- 
ants appeal,  but  the  evidence  so  taken  was  not 
brought  up  with  the  transcript. 

T.  H.  Crawford,  for  appellants.  N.  C.  Mc- 
Leod  and  J.  F.  Baker,  for  respondent. 

MOORE,  C.  J.  (after  stating  the  facts).  It 
Is  contended  by  coun.sel  for  the  defendants  that. 
In  the  absence  of  the  evidence,  the  case  is  be- 
fore us  on  appeal  from  the  pleadhigs,  findings 
of  fact,  and  conclusions  of  law.  The  statute 
provides  that  uix)u  an  appeal  from  a  decree 
given  In  any  court  the  suit  shall  be  tried  anew 
itpon  the  transcript  and  evidence  accompanying 
It.  HiU's  Ann.  Laws  Or.  S  543.  In  Howe  t. 
Patterson,  5  Or.  353,  an  appeal  from  a  decree 
having  been  taken,  and  the  transcripts  filed 
without  the  evidence,  it  was  contended  by  coun- 
sel for  the  appellant  that  the  findings  of  fact 
set  forth  in  the  decree  were  conclusive  upon  the 
parties  to  the  appeal;  bat  It  was  held  that  the 
proposition  Insisted  upon  was  untenable,  the 
cotut  saying:  "An  appeal  from  a  judgment  in 
an  action  at  law,  as  provided  for  In  our  Code,  Is 
in  the  nature  of  a  writ  of  error  at  common  law, 
because  It  expressly  provides  that  a  judgment 
can  only  be  reviewed  as  to  questions  of  law  ap- 
pearing ui)on  the  transcript.  Thus  It  wIU  be 
seen  that  on  appeals  hi  actions  at  law  Issues 
of  fact  cannot  be  reviewed  by  this  court  But, 
as  it  Is  provided  that  on  an  appeal  from  a  de- 
cree In  a  suit  tai  equity,  'the  same  shaQ  be 
tried  anew  ui>on  the  transcript  and  evidence,'  it 
is  obvious  that,  where  testimony  w^as  taken  in 
the  court  below.  It  must  be  brought  here,  so  this 
court  njay  try  the  cause  anew,  as  well  upon  the 
facts  as  upon  the  Uiw."  It  would  be  impossi- 
ble to  modify  the  findings  of  fact  without  hav- 
ing before  us  the  evidence  upon  which  they  are 
predicated,  or  to  correct  conclusions  of  law  not 
properly  deduclble  therefrom.  Yet  It  Is  quite 
clear  that  the  modification  of  such  findings 
and  conclusions  must,  of  necessity,  be  Involved 
where  a  trial  anew  Is  had  upon  the  "transcript 
and  evidence."  It  follows  that  the  cause  can- 
not be  tried  anew  in  the  absence  of  the  evi- 
dence, and,  this  being  so,  the  only  question  be- 
fore us  for  consideration  Is,  does  the  complahit 
state  facts  suffici^it  to  support  the  decree? 
Upon  this  question  It  Is  insisted  that  the  com- 
plaint Is  fatally  defective,  because  it  falls  to 
allege  that  the  defendant  C.  G.  Wyatt,  at  the 
time  the  suit  was  Instituted,  had  no  property 
out  of  which  the  debt  might  have  been  col- 
lected. In  some  Jurisdictions  this  averment 
has  been  held  to  be  essential,  notably  so  in  In- 
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diana,  where  In  Brumbongh  r.  Rldicreek,  22 
Am,  St.  Rep.  049,  McBrlde,  J.,  In  discussing 
the  subject,  says:  "In  a  suit  by  a  creditor  to 
Bet  aside  a  conveyance  of  property  on  the 
ground  that  It  was  made  to  defraud  creditors, 
an  averment  that  at  the  time  the  suit  was 
brought  the  debtor  had  no  property  out  of  which 
the  debt  might  be  collected,  at  an  averment 
equivalent  tliereto,  Is  material  and  necessary, 
and  its  omission  is  fatal"  The  reason  upon 
which  this  rule  is  founded  is  tliat  In  a  salt  in 
the  nature  of  a  creditors'  bill  the  right  to  un- 
cover property  alleged  to  liave  been  fraudulently 
conveyed,  and  to  subject  It  to  the  payment  of 
the  grantor's  antecedent  debts,  rests  upon  the 
doctrine  of  necessity;  but,  if  the  debtor  have 
other  property,  however,  applicable  to  and  out 
of  which  tlie  creditor's  demand  may  be  satis- 
fled,  there  is  no  necessity  for  a  resort  to  this 
remedy,  in  which  case  a  court  of  equity  is  pow- 
erless to  set  aside  a  voluntary  conveyance;  for 
so  long  as  a  person  possesses  reason,  and  owes 
no  duty  to  another,  he  may  make  such  disposi- 
tion of  his  property  as  best  pleases  lila  fancy, 
and  such  court  will  not  assume  to  act  as  his 
guardian;  but  when  he  is  Indebted  to  another 
his  property,  or  sufficient  thereof  to  satisfy  his 
creditor's  demands,  is  morally  pledged  as  se- 
curity therefor,  In  which  case.  If  the  debtor, 
with  Intent  to  hinder,  delay,  or  defraud  his 
creditors,  transfer  all  his  property  to  a  party 
who  accepts  tlte  title  with  knowledge  of  his 
grantor's  intention,  a  court  of  equity,  upon  an 
allegation  of  the  necessity  therefor,  will  un- 
cover the  fraud,  and  set  aside  the  conveyance; 
and  hence,  in  those  jurisdictions  where  the  rule 
trevails,  the  importance  of  alleghig  that  at  the 
time  the  suit  waa  instituted  the  debtor  had  no 
property  out  of  which  his  creditor's  demands 
could  be  satisfied,  or  words  of  equivalent  im- 
port. Kxamining  the  complaint  in  the  light  of 
this  rule,  it  will  be  observed  from  the  quoted 
paragraph  that  plaintiff  inadvertently  omitted 
the  word  "not"  after  the  word  "had,"  supply- 
ing which  it  would  read  as  follows:  "That  said 
C.  G.  Wyatt  had  [not]  at  the  times  above  men- 
tioned, nor  has  now,  any  other  property  than  the 
leal  and  personal  property  t)efore  mentioned 
and  described,  and  that  he  is  insolvent."  It  Is 
contended  that  tills  last  cUiuse,  "that  he  Is  in- 
Bolvent,"  is  a  legal  conclusion  not  deducible 
from  the  facts  averred.  In  the  strict  gram- 
matical sense,  this  is  no  doubt  true,  but,  read- 
ing the  allegation  in  the  light  of  the  legal  con- 
clusion, it  Is  manifest  that  the  word  "not"  has 
l>een  omitted  from  the  sentence.  The  decree 
cannot  supply  any  material  fact  omitted  from 
the  complaint,  but  it  establishes  every  reasona- 
ble inference  that  is  deducible  therefrom. 
Welner  v.  Lee  Shing,  12  Or.  276,  7  Pac.  111. 
The  statute  provides  that  in  the  con.'itructiou 
of  a  pleading  for  the  purpose  of  determining  its 
effect,  its  allcfcntion  shall  be  liberally  construed, 
with  a  view  of  substantial  Justice  between  the 
parties.  Hill's  Ann.  Laws  Or.  S  SI.  Reading 
the  quoted  paragraph  of  the  complaint  as  a 
whole.  In  the  light  of  the  statute.  It  would  ap- 
pear to  be  reasonably  Inferable  therefrom  that 


the  defendant  C.  G.  Wyatt,  at  the  thne  the 
suit  was  Instituted,  had  no  property  except  such 
as  he  had  conveyed  to  his  wife,  out  of  which 
the  plaintiff's  judgment  could  have  been  satis- 
fled,  and  any  error  in  this  respect  is  eviden- 
tially cm-ed  by  the  decree.  But,  however  this 
may  be,  in  Page  v.  Grant,  9  Or.  IIC,  the  same 
contention  was  made.  In  answering  which  the 
court  say:  "We  do  not  think  this  proposition 
can  be  sustained.  Courts  of  equity  entertain 
jurisdiction  Id  such  cases,  for  the  reason  tliat 
the  remedy  at  law  has  failed  or  proved  inef- 
fectual. The  sheriff's  return  of  the  execution 
unsatisfied  is  the  best  evidence  of  such  failure 
of  the  remedy  at  law,  and  cannot  be  contro. 
verted.  Jones  v.  Green,  1  Wall.  330;  McEl- 
waln  V.  WllUa,  9  Wend.  559.  When  a  judg- 
ment creditor  has  issued  an  execution,  and  the 
sheriff  has  retiuned  It  unsatisfied,  he  has  ex- 
hausted his  legal  remedy.  See,  also.  Bump, 
Fraud.  Conv.  (2d  Ed.)  525.  The  pklntiff  hav- 
ing alleged  the  Issuance  of  a  writ  of  execution, 
and  Its  return  nulla  bona.  If  he  had  entU:eIy 
omitted  to  aver  that  the  defendant  C  G.  Wyatt 
had  no  property  out  of  which  the  judgment 
could  have  been  satisfied,  the  facts  stated  were 
nevertheless  sufiiclent  to  entitle  him  to  the  re- 
lief granted.  It  Is  also  Insisted  by  counsel  for 
the  defendants  that  the  complaint  shows  that 
at  the  time  this  suit  was  commenced  there  was 
a  large  amoimt  of  personal  property  in  the  pos- 
session of  and  claimed  by  Sadie  M.  Wyatt 
which  had  been  transferred  to  her  for  a  pre- 
tended consideration,  after  plaintiff  had  histl- 
titted  hlB  action  at  law  against  her  husband; 
that  the  wife's  possession  of  such  property  is 
that  of  her  husband;  and,  shice  he  had  a  large 
quantity  of  personal  property,  it  was  suffi- 
cient to  satisfy  plaintiff's  judgment  and  costs, 
without  resorting  to  a  suit  in  equity  to  set 
aside  the  deed.  The  proposition  contended  for 
{•ijsumes  tliat  the  allegation  of  a  large  amount 
of  personal  property  Is  equivalent  to  an  avar- 
ment  that  It  was  of  the  value  of  $307.10,  the 
amount  of  the  judgment  and  costs  and  dis- 
bursements. What  might  be  considered  by 
some  as  a  large  amotmt  of  property  might  not 
be  so  regarded  by  others;  but,  however  this 
may  be,  it  would  be  difficult  indeed  to  say  with 
ai.y  degree  of  certahity  that  the  quantity  of 
property  alleged  was  of  the  value  stated;  but, 
assiuuing  that  It  was  of  this  price,  it  does  not 
follow,  under  the  very  liberal  married  woman's 
act  of  this  state,  that  the  possession  of  the  wife 
is  that  of  her  husband,  so  that  this  property 
could  have  been  levied  upon  as  that  of  the  de- 
fendant 0.  G.  Wyatt.  The  transfer  of  this 
property,  as  between  the  husband  and  wife, 
was  vaUd  (Bradtfeldt  v.  Cooke,  27  Or.  l»i,  40 
Pac.  1);  and  If  Sadie  IL  Wyatt  took  possession 
of  It  under  the  transfer,  and  exercised  acts  of 
ownersiiip  over  it,  the  presumption  of  fraud 
arlHiug  from  the  failure  to  obtain  possession  of 
property  capable  of  immediate  delivery  is  dls- 
I)elled.  Hill's  Ann.  Laws  Or.  {  776,  subd.  40; 
Rule  v.  Boiles,  27  Or.  308,  41  Pac.  6!)J.  The 
court,  having  granted  the  relief  demanded,  mu»t 
necessarily  have  found  that  Sadie  M.  Wyatr 
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was  In  posseaslon  of  the  personal  property  at 
the  time  this  suit  was  Instituted;  and,  the  com- 
plaint having  stated  facts  sufficient  to  consti- 
tute a  cause  of  suit,  It  follows  that  the  decree 
must  be  affirmed,  and  It  Is  ao  ordered. 


CROSSEN  V.  MURPHY  et  al. 
(Supreme  Court  of  Oregon.     July  31,  1897.) 

Bales— RE8ci88ioy  roil  Fradd— Tesoeu  of  Price 

— Affirmaxce  of  Costbact— Equity 

jukisoiction. 

1.  A  seller  who  received  notes  of  third  parties 
as  part  of  the  price  cauunt.  on  the  gruunil  that 
the  notes  are  worthless,  excuse  hi«  failure  to  re- 
turn or  tender  them  before  renoission  of  the  sale. 

2.  A  seller  seeking  reBcissiou  in  eijuity  for  fraud 
need  not  allege  or  prove  the  return  or  tender  of 
noteR  of  third  persons  that  formed  part  of  the 
price,  provided  the  notes  are  deiwsited  in  court  to 
await  the  trial  of  the  cause. 

3.  The  erasure  by  the  seller  of  the  words 
"without  recourse"  from  the  indorsement  of  the 
vendees  upon  notes  given  in  part  payment  of  the 
price,  and  the  protesting  of  the  notes  for  non- 
payment, was  not  such  an  election  to  affirm  the 
contract  as  will  bar  a  rescission  thereof  for  fraud, 
where  the  rescission  was  prayed  for  before  the 
protest  was  made,  and  it  does  not  appear  that  the 
fraud  had  been  discovered  when  the  erasure  was 
made. 

4.  When  a  seller  of  goods  institutes  a  suit  for 
rescission  of  the  contract  for  fraud  within  20 
days  from  the  discovery  of  the  fraud,  there  is  no 
such  unreasonable  delay  as  would  warrant  the 
inference  of  an  affirmance  of  the  contract  by  him. 

5.  Plaintiff  was  in  the  retail  business  with  a 
partner,  in  whose  name  the  lease  of  the  building 
was  made  out.  The  partner,  by  collusion  with 
members  of  a  mercantile  company,  sold  them  his 
interest  and  transferred  to  them  the  lease.  They 
thereupon  gave  plaintiff  four  days'  notice  to  va- 
cate tie  premises,  and  offered  to  buy  his  interest 
in  the  business,  giving  in  part  payment  certain 
notes,  representing  them  as  first-class  paper,  and 
also  offered  to  employ  him  as  clerk.  Plaintiff  ac- 
cepted, and  the  contract  was  executed,  but  he 
was  afterwards  discharged,  and  discovered  the 
notes  to  be  worthless.  Urlil,  that  the  circumstan- 
ces justified  a  rescission  of  contract  for  fraud, 

0.  When  a  court  of  equity  obtains  jurisdiction 
of  a  suit  for  rescission  of  contract  of  sale  for 
fraud,  but  prior  t«  decree  the  subject-mutter  of  the 
sale  is  disposed  of  by  defendant,  so  that  rescission 
is  impossible,  the  court  will  grant  plaintiff  a  de- 
cree for  the  amount  of  worthle&s  notes  taken  in 
payment  of  the  price. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Eakln,  Judge. 

Suit  by  Edward  B.  Crossen  against  Wil- 
liam Murphy  and  otliers.  From  a  decree  In 
plalntllTg  favor,  defendants  appeal.     Affirmed. 

This  is  a  suit  to  rescind  a  contract  for  thj 
sale  and  delivery  of  a  quantity  of  merchan- 
dise.  The  facts  are:  That  on  December  24, 
180.5,  plalntlfF  and  defendant  Murphy  entered 
Into  an  agreement  by  the  terms  of  which  they 
became  equal  partners  In  conducting  a  cloth- 
ing and  furnishing  store  at  Baker  City,  Or.; 
but,  the  business  not  proving  profitable,  they 
on  April  28,  1806,  entered  Into  separate  con- 
tracts with  the  defendant  the  Harrlsburg 
Mercantile  Company,  a  corporation,  for  the 
sale  and  delivery  of  their  respective  Interests 
In  the  merchandise  then  on  hand,  the  memo- 
randum executed  by  the  plaintiff  stipulating 


that  he  was  to  transfer  an  undivided  one-half 
of  the  stock  at  90  per  cent,  of  the  cost  there- 
of, and  In  consideration  therefor  the  pur(•l!a^ 
agreed  to  deliver  to  him  the  promissory  no  e 
of  L.  R.  Green,  O.  (ire«'U,  and  K.  K.  (Jreen 
for  fiHKl,  of  J.  R.  Cartwrlglit  for  *(;77.  and  of 
W.  W.  Briggs  for  $77,  to  jiay  one  half  of  the 
firm  debts,  and  the  remainder  of  the  pur- 
chase price  In  cash  within  (50  days,  and  als » 
to  employ  plaintiff  as  long  as  tlier..-  shouid 
be  work  for  him  to  do,  or  until  the  balance 
due  hlni  was  |>ald.  That  an  Invoice  of  plaln- 
tlBT's  Interest  In  the  stock  of  gootls  liavlng 
been  made,  on  the  basis  agretnl  upon,  the 
value  thereof.  Including  his  Interest  In  the 
store  fixtures,  was  ascertaine.1  to  be  $1,930.- 
57;  insurance  policy,  $12.47;  m'scellaneous 
items,  $U.80;  cash  imld  by  the  firm  of  Mur- 
pljy  &  Crossen,  $1.");  and  services  tvnJered 
by  the  plaintiff  as  clerk,  $44.24;  uuiking  a  to- 
tal credit  of  $2,000.08.  Tliat  the  promissory 
notes  mentioned  In  the  agreement  having 
been  Indorsed  "without  recourse,"  and  deliv- 
ered to  the  plaintiff,  he  was  charged  on  the 
liook  of  the  corporation  with  the  amount  of 
the  notes.  Including  Interest,  $<.Ki4;  one-lialf 
of  the  firm  debts,  $933-28;  and  cash  and 
goods  from  the  store,  $02.55;  making  the  to- 
tal amotmt  so  charged  $1,08!).83,  and  leav- 
ing a  balance  due  the  plaintiff  of  $19.25, 
which  was  paid  to  him  on  June  2,  180t>,  and 
he  was  thereupon  discharged,  the  corporation 
taking  the  following  receipt  as  evidence  of 
settlement:  "Baker  City,  June  2,  ISOtJ.  Re- 
ceived from  H.  &  S.  Trading  Co.,  in  full  for 
all  accounts,  nineteen  and  ^b/ioo  dollars. 
$19.25.  Edward  E.  Crossen."  That  phtlntift. 
without  the  knowledge  or  consent  of  the  Har- 
rlsburg Mercantile  Company,  erased  from 
each  of  said  notes  the  words  "without  re- 
course," and  on  September  and  October  1, 
180(5,  upon  the  maturity  of  the  Cartwrlght 
and  Oreen  notes,  respectively,  he  caused  them 
to  lie  protested  for  uonitayment.  It  is  al- 
leged In  the  complaint:  That  Mun>by  and 
the  defendants  Stucbell  and  Henderson,  as 
president  and  secretary,  respectively,  and  act- 
ing as  agents,  of  the  Harrisburg  Mercantile 
Company,  entered  Into  a  conspiracy  to  com- 
pel ])laintlfr  to  dispose  of  his  interest  In  the 
mercbandlse  at  a  sacrifice,  and  to  defraud 
the  creditors  of  the  firm  of  Murphy  &  Cros- 
.«en.  In  piu^uance  of  which  Murphy,  without 
plainttlT's  knowIe<Ige  or  consent,  transferred 
his  interest  In  the  stock  of  goods,  and,  tlie 
lease  of  the  building  occupied  by  them  having 
lieen  taken  In  his  name,  transferred  that  also, 
to  the  Harrlsburg  Mercantile  Company,  on 
obtaining  which  the  agents  thereof  notified 
plaintiff  to  vacate  the  said  building  within 
four  days;  and,  being  unable  to  procure  an- 
other building,  he  was  compelled  to  sell,  and 
did  sell  and  transfer  his  Interest  In  the  stock 
of  goods  at  a  loss.  That  Murphy,  being  ac- 
quainted with  StucheU  and  Henderson,  as- 
sured plaintiff  that  any  statements  made  by 
them  cotild  be  relied  upon,  and  that  they 
falsely  represented  to  plaintiff  that  each  of 
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sa\A  notes  was  flrat-clflss  baakable  paper,  and 
tbe  makers  thereof  solTent  and  able  to  pa7 
the  same;  and  being  ignorant  o{  their  finan- 
4;ial  condition,  and  relying  upon  these  repre- 
sentations, he  was  induced  to  and  did  accept 
an  assignment  of  these  notes  as  security  for 
the  payment  of  the  amount  so  due  on  the 
purchase  of  the  merchandise.  That  such  rep- 
resentiitlons  were  false.  That  the  said  notes 
are  wholly  wortliless  and  of  no  value  wliat- 
erer.  and  that  the  makers  are,  and  each  of 
them  Is,  insolvent,  which  facts  were  well 
known  by  the  said  defendants.  That  tbe 
HaiTisbtirg  Mercantile  Company,  notwith- 
standing its  agreement  to  that  effect,  had 
failed,  neglected,  and  refused  to  pay  any  of 
the  Arm  debts,  and  plaintiff  was  being  pressed 
by  the  creditors  for  a  settlement  of  the  same. 
Issue  having  been  joined,  the  cause  was  re- 
ferred, and.  upon  the  evidence  being  report- 
ed, the  court  found  therefrom  that  said  rep- 
resentations were  false,  that  the  plaintiff  re- 
lied thereon,  and  that  he  accepted  said  notes 
as  payment  in  ignorance  of  tbe  fact  that  they 
had  l)een  indorsed  "without  recourse."  And 
tbe  court,  having  further  found  that  they 
were  to  be  Indorsed  in  such  manner  as  to  ren- 
der tbe  mercantile  company  liable  in  case  the 
makers  thereof  made  default  in  their  pay- 
ment, i-endered  a  decree  awarding  piaiutiff 
$064,  the  amount  of  said  notes,  from  which 
the  defendants  appeal. 

M.  L.  Ohnstead.  for  appellants.  T.  H.  Craw- 
ford, for  respondent. 

MOORE,  C.  J.  (after  stiting  the  facLs).  It 
is  contended  by  counsel  for  defendants  that 
they  should  be  placed  in  statu  quo,  as  a  condi- 
tion precedent  to  tbe  right  to  mfiintaln  a  suit 
to  rescind  tbe  contract,  and  that  the  complaint 
is  fatally  defe(*tive  l)ecause  it  fails  to  allege 
a  return  or  tender  of  tbe  notes  in  question.  A 
p.irty  to  a  contract,  defrauded  by  tbe  other 
party  thereto.  ma,v  avoid  the  terms  of,  and 
rescind,  the  agreement;  but.  if  he  elects  to  do 
so,  he  must  annul  it  as  a  whole,  for  he  cannot 
lie  permitted  to  treat  it  as  valid  in  part  and 
bad  in  some  particulai's.  Perley  v.  Balch,  23 
Pick.  283;  Hoffman  v.  King.  70  Wis.  372,  30 
N.  \V.  2.5:  Hlgham  v.  Harris,  108  Ind.  246, 
8  X.  E.  2.">;  Coolidge  v.  Brigham,  1  Mete. 
(Mas.s.)  547;  Boliall  v.  Diller,  41  Cal.  532; 
Purdy  V.  Billiard,  Id.  444.  "It  is  a  general 
rule."  says  Beau,  J.,  in  Frlnk  v.  Thomas,  20 
Or.  2(r>,  25  Pac.  717,  "that  In  order  to  disaf- 
firm a  contract,  and  entitle  a  party  to  the 
rights  resulting  therefrom,  the  rescinding  par- 
ty must  put  the  other  in  statu  quo.  He  must 
ac(>ount  to  the  other  for  any  money  paid  In 
part  performance  of  the  contract."  Tlie  rule 
is  universal  tliat  to  entitle  a  party  of  lawful  age, 
who  is  mentally  responsllrfe.  to  rescind  a  con- 
tract which  he  has  been  Induced  to  enter  into 
by  the  false  or  fraudulent  representations  or 
evil  devices  of  the  other  party  to  tbe  agree- 
ment, he  must,  if  possible,  place  the  defraud- 
ing party  in  statu  quo,  by  restoring  everything 
of  value  he  may  have  received  as  a  considera- 


tion for  the  contract,  and  that  a  negotiable 
promissory  note  executed  by  a  stranger, 
though  Insolvent,  furnishes  no  exception;  nor 
can  the  party  seeking  the  rescission  excuse  his 
neglect  In  falling  to  return  it  by  showing  that 
It  was  worthless,  by  reason  of  tbe  makei-'s  In- 
solvency, for  such  an  instrument  may  possess 
some  value  to  the  party  who  put  It  Into  circu- 
lation. Spencer  v.  St  Clair,  67  N.  H.  9; 
Evans  V.  Gale,  21  N.  H.  240;  Whltcomb  ▼, 
Denlo,  52  Yt.  382.  It  has  been  held,  however, 
that.  If  the  defrauded  party  has  accepted  the 
vendee's  own  notes  In  consideration  of  the  ex- 
ecution of  a  voidable  contract,  he  Is  under  no 
legal  obligation  to  return  them,  as  a  condition 
precedent  to  the  right  of  rescinding  the  agree- 
ment, but  may  maintain  trover  for  the  goods 
and  chattels,  the  possession  of  which  he  has  sur- 
rendered, without  any  previous  demand  there- 
for, and  also  defer  tbe  delivery  of  tbe  notes 
until  the  trial,  when  they  may  be  given  up  to 
be  canceled  upon  tbe  rendition  of  the  Judg- 
ment. Thurston  v.  Blanchard,  33  Am.  Dec. 
700;  Ryan  v.  Brant,  42  lU.  78;  Nichols  v. 
Michael,  23  N.  Y.  264.  The  reason  usually  as- 
signed for  the  existence  of  this  rule  Is  that 
the  moment  the  injured  party  elects  to  rescind 
the  contract  the  promissory  Lotes  In  bis  posses- 
sion, which  have  been  given  by  the  defrauding 
party,  ipso  facto  become  entirely  worthless, 
and,  having  been  rendered  valueless  by  a  fail- 
ure of  tlie  title  to  the  property  upon  the  faith 
of  which  they  were  executed,  there  Is  no  neces- 
sity for  returning  them;  but  this  principle  can 
have  no  apidicatlon  to  the  notes  of  a  third  per- 
son which  may  have  been  accepted  as  the  con- 
sideration of  the  contract,  for  they  are  not 
tainted  with  the  fraud,  nor  affected  by  the 
election  of  the  defrauded  party  to  avoid  the 
agreement,  but  might  be  enforced  against  the 
maker,  or  the  defrauding  party  may  consider 
them  of  some  value  notwithstanding  the  re- 
scission. In  SIsson  v.  HIU  (R.  I.)  26  AO.  196, 
Matteson,  C.  J.,  in  discussing  the  right  of  a 
vendor  to  withhold  the  consideration  of  a  con- 
tract until  an  action  at  law  to  rescind  it  bad 
been  terminated  in  his  favor,  says:  "It  has 
been  held  that  In  cases  in  which  the  vendor 
has  received  from  the  fraudulent  vendee  mon- 
ey as  a  part  of  the  consideration,  and  In  which 
he  sues  In  trover  for  the  recovery  of  pecuniary 
damages  for  tbe  conversion  of  the  goods  ob- 
tained by  the  fraud,  he  may  retain  the  mon- 
ey, and  allow  It  to  go  In  reduction  of  the  dam- 
ages to  be  recovered.  Warner  v.  Vallily,  13 
R.  I.  483;  Ladd  v.  Moore,  3  Sandf.  589.  So, 
too.  It  has  been  held  In  numerous  cases  in 
which  the  plaintiffs  have  sued  in  trover  that 
when  the  fraudulent  vendee  has  given  his  note, 
or  even  the  note  or  other  obligation  of  a  third 
person,  as  the  consideration,  in  whole  or  in 
part,  for  the  goods  obtained,  it  is  not  neces- 
sary for  the  vendor  to  return,  or  offer  to  re- 
turn, such  note  or  obligation  before  suit,  but 
that  it  is  enough  If  he  bring  it  Into  court  to  be 
impounded  at  the  trial  for  the  benefit  or  pro- 
tection of  the  vendee.  Duval  v.  Mowry,  6  R. 
I.  479;   Xbm-ston  t.  Bhinchard,  22  Pick.  18; 
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Frost  T.  Lowry,  15  Ohio,  200;  NelUs  T.  Brad- 
Icy,  1  Sandf.  560;  I^dd  v.  Jloore,  supra;  Cog- 
hill  V.  Borhift,  15  Cal.  213."  Mr.  Chief  Justice 
Araos,  in  Duval  v.  Mowry,  suiwa.  commenting 
upon  the  same  principle,  says:  "Such  a  condi- 
tion to  a  remedy  in  such  a  case  Is  wholly  un- 
known In  courts  of  equity,  where  ca.ses  of  re- 
scission or  cancellation  of  contracts  on  the 
ground  of  fraud  usually  come;  the  court  deem- 
ing It  quite  sufficient  to  provide  that  jastlce  be 
done  to  the  Injurious  as  well  as  to  the  Injured 
party  by  Its  own  action.  Adams,  Eq.  71,  and 
cases  cited.  No  good  reason  can  be  given  why, 
when  courts  of  law  deal  with  the  rescission 
of  contracts  on  the  ground  of  fraud,  they 
should  not  do  so,  so  far  as  the  nature  of  their 
remedies  will  permit,  upon  the  same  footing 
with  courts  of  equity."  The  principle  promul- 
gated In  Slsson  v.  HIU,  supra,  may  well  be 
questioned  when  applied  to  an  action  at  law 
In  which  the  plaintiff  deems  the  contract  re- 
scinded; and  no  doubt  the  correct  rule  is  au 
nounced  In  a  note  to  the  case  of  Bryant  t.  Is- 
burgh,  74  Am.  Dec.  601,  in  which  the  compiler 
says:  "In  legal  actions,  brought  as  though  the 
contract  had  been  rescinded,  a  complaint  which 
does  not  allege  restoration,  or  an  offer  to  re- 
store, does  not  state  a  cause  of  action.  Van 
Llew  V.  Johnson,  6  Thomp.  &  C.  W*;  Anthony 
V.  Day,  62  How.  Prac.  35.  ••  *  In  a  suit 
In  equity  for  a  decree  of  rescission,  the  com- 
plaint need  not  allege  a  tender  or  offer  to 
perform.  Bloomer  v.  Waldron,  3  Hill,  360; 
Hoyt  V.  Jaques,  129  Mass.  280."  The  maxim 
that  "he  who  seeks  equity  must  do  equity"  Is 
evidently  not  violated  by  the  failure  of  the 
plaintiff  In  a  suit  to  rescind  a  contract  for 
fraud  to  allege  a  restoration  of,  or  an  offer  to 
return,  the  consideration,  or  a  willingness  even 
to  do  so;  for  by  his  application  to  the  court  for 
equitable  redress  he  concedes  that  before  It  will 
be  awarded  he  mu.st  do  e«iulty,  which  will  com- 
pel him  to  account  for  everything  of  value  he 
may  have  received,  thereby  tacitly  inviting  the 
court  to  protect  the  rights  of  the  defendant 
by  decreeing  a  restoration  In  consideration  of 
the  rescission.  This  method  would  permit  a 
vendor  who  had  been  defrauded,  but  who  was 
unable  to  restore  the  consideration,  to  insti- 
tute a  suit  to  rescind  a  contract  voidable  for 
fraud;  for  the  court  could  do  equity  by  all  par- 
ties by  decreeing  that  the  amount  so  received 
should  be  a  lien  upon  the  property  in  favor  of 
the  vendee.  In  the  case  at  bar  the  plaintiff, 
having  deposited  In  court  the  notes  in  ques- 
tion, did  all  that  was  required  of  him  In  an 
equitable  proceeding. 

2.  It  Is  contended  that  plaintiff,  by  erasing 
the  words  "without  recourse"  from  the  notes, 
and  causing  them  to  be  protested  for  nonpay- 
ment, conclusively  shows  that  he  elected  to 
affirm  the  contract  after  his  discovery  of  the 
alleged  fraud.  It  will,  no  doubt,  be  admitted 
that  the  commencement  of  the  suit  manifests 
an  Intention  to  rescind  the  contract;  and,  as 
the  notes  were  not  protested  until  after  the 
complaint  was  filed.  It  Is  evident  that  the  plain- 
tiff elected  to  avoid  the  terms  of  the  agreement 


prior  to  the  protest  of  the  notes.  The  evi- 
dence fails  to  show  when  the  plaintiff  dlsc"iv- 
ered  the  alleged  fraud,  or  when  he  erased  the 
qualifying  words  of  the  Indorsement  from  the 
notes.  If  this  erasing  were  made  after  the 
suit  was  ia'stituted,  it  could  not  affect  the  elec- 
tion to  rfwcind,  while,  If  it  were  done  before 
discovering  the  allegiHl  fraud,  no  Inferem-e 
could  be  deduced  therefrom  that  plaintiff  In- 
tended to  affirm  the  agreement  The  fraud 
relied  upon  as  a  basis  for  the  relief  demand  d 
consists  in  part  In  the  alleged  false  representa- 
tions concerning  the  solvency  of  the  makers 
of  these  notes.  The  erasure  made  by  the 
plaintiff  did  not  Increase  the  ability  of  the 
makers  to  meet  the  payment  of  their  respective 
obligations,  and,  this  being  so,  we  fall  to  se<; 
how  the  alteration  of  the  indorsements  eviden- 
ces an  intention  to  affirm  an  agreement.  The 
plaintiff  was  discharged  from  the  defendants' 
j  employ  on  .Tune  2,  1806,  about  which  time  he 
claims  to  have  discovered  that  their  representa- 
tions were  false;  and,  having  commenced  this 
suit  on  the  23d  of  that  month.  It  cannot  be  said 
that  there  was  such  an  unreasonable  delay  as 
to  watrant  an  Inference  of  an  affirmance  of 
the  agreement. 

3.  It  would  be  Impossible  to  reconcile  the 
testimony  given  upon  the  merits  of  the  prin- 
cipal question,  and  hence  no  effort  will  be 
made  In  that  direction.  Cro.ssen  testifies  that 
Muri)hy,  without  his  knowledge  or  consent, 
sold  and  transferred  his  interest  In  the  stock 
of  merchandise,  and  assigned  to  the  Harris- 
burg  Mercantile  Company  the  lease  of  the 
building  occupied  by  them,  and  that  Stuchell 
thereupon  notified  him  to  vacate  the  preml- 
ises.  Murphy,  Stuchell,  and  Henderson  con- 
tradict this  witness  as  to  his  statement  of 
want  of  knowledge  of  the  sale  of  Murphy's 
interest,  but  neither  of  them  denies  that  he 
was  notified  to  surrender  the  building.  The 
term  of  the  lease  to  Murphy  expired  i)rlor  to 
the  sale  of  his  Interest  In  the  merchandise, 
but  he  had  an  option  to  renew  It,  which  he  er- 
ercLsed,  and  again  took  the  lease  In  his  own 
name,  whereupon  he  assigned  the  same  and 
transferred  his  Interest  In  the  goods.  This 
method  was,  no  doubt,  designed  and  operated 
to  compel  plaintiff  to  dispose  of  his  interest 
In  the  merchandise;  but,  having  been  offered 
employment  by  the  Ilarrisburg  Mercantile 
Company  upon  acquiring  such  Interest,  he 
seems  to  have  had  confidence  In  Its  agents, 
notwithstanding  their  notice  to  him  to  vacate 
the  premises.  While  plaintiff  might  possibly 
have  been  obliged  to  vacate  the  building  there- 
tofore occupied  by  the  firm  of  Murphy  & 
Crossen,  he  nevertheless  had  the  right  to  re- 
tain the  assets  for  the  purpose  of  winding  up 
the  affairs  of  the  co-partnership.  Marx  v. 
Goodnough,  23  Or.  M5,  32  Pac.  511;  MlUer 
V.  Brigham,  50  Cal.  615.  "Wherever  undue 
advantage,"  says  Sherwood,  J.,  in  Bell  v. 
Campbell  (Mo.  Sup.)  25  S.  W.  302,  "is  taken 
of  a  party,  'under  circumstances  which  mis- 
lead, confuse,  or  disturb  the  just  result  of  his 
judgment,  and  thus  expose  him  to  be  the  vlc- 
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tlm  of  the  artful,  the  Importiinnte,  and  the 
cniiulns;  whore  proper  time  iH  not  allowed 
to  tlio  imrty  and  he  acts  improvlrtently;  If  he 
is  Iniiwrtunately  pressed;  If  those  in  whom  he 
places  ponfldence  make  use  of  strong  persna- 
Blons;  If  he  Is  not  fully  aware  of  the  con- 
sofiuences,  but  Is  suddenly  drawn  In  to  act; 
If  he  Is  not  permitted  to  consult  disinterested 
friends  or  counsel  before  he  Is  called  upon  to 
act  In  circumstances  of  sudden  emergency  or 
unexpected  right  or  acquisition,— in  these  and 
many  like  cases  If  there  has  been  great  In- 
equality In  the  bargain  courts  of  equity  will 
assist  the  party  upon  the  ground  of  fraud,  Im- 
position, or  unconscionable  advantage.'  "  It  is, 
ne  doubt,  tnie  that  plaintiff  was  offered  a  val- 
uable consideration  for  his  stock  of  merchan- 
dise; and,  If  be  had  received  the  price  agreed 
to  be  paid  therefor,  there  could  not  have  been 
any  Inequality  in  the  bargain,  and  a  court  of 
equity  would  not  relieve  him  upon  the  ground 
of  unconscionable  advantage,  notwithstanding 
the  method  adopted  to  obtain  the  title.  The 
plaintiff  testifies  that  Murphy  was  acquainted 
with  Stuchell  and  Henderson,  and  that  he  as- 
sured him  that  any  statements  made  by  them 
could  be  relied  upon,  and  that  the  latter  rep- 
resented to  him  that  the  makers  of  the  notes 
In  question  were  solvent,  that  these  Instru- 
ments were  valuable,  and  that  they  could  be 
cashed  at  any  bank  where  the  makers  were 
known,  and  relying  upon  these  representations, 
and  being  Ignorant  of  the  financial  condition  of 
the  makers,  and  not  having  time  to  make  any 
Inquiry  concerning  the  same,  he  was  hiduced 
to  and  did  accept  an  assignment  of  the  notes 
under  an  agreement  that  the  Ilarrlsburg  Mer- 
cantile Company  would  become  liable  thereon 
as  an  Indorser  thereof.  All  this  Is  denied  by 
Stuchell  and  Henderson,  but  they  admit  saying 
to  him  that  they  had  dealt  a  great  deal  with 
Cartwrlght;  that  he  owned  considerable  prop- 
erty, was  engaged  In  raising  hops,  and  they  con- 
sidered him  resiwnslble  for  his  obligations;  that 
they  did  not  know  the  Greens,  but  relied  upon 
Cartwrlght's  Indorsement  of  their  note;  that 
Brlggs  had  no  property,  but  that  he  had  always 
paid  his  debts,  and  they  believed  he  would 
discharge  this  obligation.  Crossen  furthor  tes- 
tifies thnt  the  notes  were  assigned  to  him  in 
the  evening,  after  the  Invoice  of  the  goods  was 
cou'liieiHl.  and  tliat  he  did  not  notice  that  they 
had  been  indorsed  without  recotirse.  Stuchell, 
Murphy,  and  Henderson  each  testifies  that  the 
indorsements  were  made  in  the  presence  of 
Crossen,  and  that  Stuchell  thereupon,  In  his  hear- 
ing, read  aloud  the  memorandum  on  the  notes. 
Crossen  denies  this,  and  he  Is  indirectly  corrobo- 
rated by  the  testimony  of  J.  W.  Rowlend,  a 
disinterested  witness,  who  assisted  In  makhig 
the  Invoice,  and  was  also  a  witness  to  the  con- 
tract entered  Into  between  plaintiff  and  the  Har- 
rlsburg  Mercantile  Company,  who  says  that  he 
did  not  see  the  Indorsement  made  nor  hear  It 
read,  and,  If  It  had  been  read,  he  would  have 
beard  It.  The  only  evidence  of  the  Insolvency 
of  the  makers  of  the  notes  In  question  Is  the 
testimony  of  the  plaintiff  to  that  effect,  and  the 


Inference  thereof  deduclble  from  thp  protest  of 
these  instruments  for  nonpayment.  One  thing 
is  evident,  however:  that  plaintiff  parted  with 
the  title  to  his  Interest  In  the  merehnndlse  e.K- 
pecthig  to  receive  the  value  thereof,  but  in  this 
he  has  been  disappointed.  Nor  do  we  think 
plaintiff  Is  estoiiped  by  the  receipt  given  by  him 
In  settlement,  for  at  the  time  it  was  executed 
it  does  not  appear  that  he  was  aware  of  the 
defendants'  conduct  of  which  he  complains. 
It  appears  that  Murphy  obtained  in  cash  only 
60  per  cent,  of  the  Invoice  price  for  his  interest, 
while  Crossen  was  to  receive  90  per  cent,  for 
his  share,  and  this  fact  Is  relied  upon  as  tend- 
ing to  show  that  a  price  would  never  have 
been  offered  Crossen  for  his  Interest  unless  the 
notes  would  have  been  received  In  payment 
thereof.  This  Is  probably  true;  but,  even  If 
that  be  so,  the  fact  remains  that  plaintiffs'  ac- 
tion In  accepting  the  offer  was  no  doubt  pre- 
cipitated by  the  notice  to  vacate  the  premises 
within  four  days,  and  by  the  offer  of  the  de- 
fendants to  famish  hhn  employment  in  the 
store,  and  that  the  action  thus  brought  about  re- 
sulted In  the  consummation  of  an  agreement  by 
which  plaintiff  parted  with  the  possession  of 
his  goods  for  an  Inadequate  consideration.  Aa 
hereinbefore  stated,  a  party  cannot,  as  a  rule, 
be  permitted  to  rescind  a  contract  ia  part,  and 
treat  the  rest  of  It  as  valid.  In  this  case,  how- 
ever, the  plaintiff  sought  rdlef  by  a  suit  to  re- 
scind the  entire  contract,  in  which  a  receiver 
was  appointed,  who  took  possession  of  the  mer- 
chandise In  question;  but  the  defendants,  hav- 
ing executed  an  undertaking  to  satisfy  any  de- 
cree that  might  be  rendered  against  them,  ob- 
tained the  discharge  of  that  officer  and  the  res- 
toration of  the  goods,  which  they  proceeded  to 
sell,  and  thereupon  paid  the  debts  of  Murphy 
&  Crossen  In  accordance  with  their  agreement 
80  to  do.  Most  of  the  goods  having  been  dis- 
posed of,  a  decree  rescinding  the  contract  of 
sale  became  impracticable,  in  view  of  which 
the  court  below  very  properly  adjusted  the  con- 
troversy by  decreeing  that  the  Han-Isburg  Mer- 
cantile Company  pay  to  plaintiff  the  sum  evi- 
denced by  said  notes  then  on  deposit  In  court, 
leaving  the  executed  part  of  the  contract  un- 
disturbed. It  Is  evident  that  a  court  of  equity, 
having  jurisdiction  of  a  cause  at  Its  Inception, 
does  not  lose  It  because  prior  to  the  decree  the 
situation  is  so  changed  by  the  acts  of  the  de- 
fendants as  to  render  It  possible  for  a  court  of 
law  to  grant  the  same  relief.  The  conclusion 
we  reach  on  the  facts  Is  not  free  from  doubt, 
but  we  believe  the  ptalntlff  has  shown  such  a 
course  of  conduct  on  the  part  of  tlie  defendants 
as  to  entitle  him  to  an  affirmance  of  the  decree, 
and  it  is  so  ordered. 


PERKINS  T.  McCULLOUGH  et  al. 
(Supreme  Court  of  Oregon.    July  31,  1S97.) 

Hl'SBAMD  AND  WlfE— TRANSFERS— FKAl-n—KlGHTS 

OP  Sblleb— EsTOPPRL — Clotbi.no  with 
Title— Bona  Fide  Pvkcbasehs. 
1.  The  wife  of  the  owner  of  real  and  personal 
property  valued  at  several  thousand  dollars  tea- 
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tified  that  she  had  hclpotl  to  earn  the  property, 
which  was  in  her  hiiKbiiii<I't<  name,  and  that  in  the 
spring  or  fall  of  1W2  they  entered  into  an  agree- 
ment to  divide  the  proi)ertv;  she  to  talie  the  i>er- 
souaity,  and  he  the  land.  Xo  written  transfer 
wa«  made,  nor  was  there  any  delivery  of  poBses- 
ainn;  and  the  husband  c-ontiuut'd  to  manage  the 
personalty,  paying  taxes  thereon,  and  disiKwing 
of  portions  of  it,  witliout  accounting  to  the  wife. 
Hrld,  the  husband  having  testified  flatly  to  the 
contrary,  that  the  wife's  testimony  was  insuffi- 
cient to  show  a  sale  or  transfer. 

2.  Where  an  owner  <if  property  made  a  lease 
thereof  in  the  name  of  his  wife  to  defraud  credit- 
ors, she  did  not  thereby  aojuire  title;  and  hence 
the  rule  that  equit.v  will  not  lend  its  aid  to  a  sell- 
er of  personal  property  transferred  in  fraud  of 
creditors,  when  he  seeks  to  recover  it  back,  did  not 
apply  in  an  action  wherein  tlie  husband  asserted 
his  title. 

3.  Plaintiff  bought  cattle  from  his  daughter, 
but  paid  no  cash  therefor;  the  agreement  being 
that  sums  already  advanced  to  her,  and  the  ex- 
pense of  her  board,  should  be  considered  as  part 
payment,  the  r(>st  to  be  paid  upon  the  disposal  of 
the  cattle.  Ueld,  that  the  father  was  not  a  bona 
fide  purchaser. 

Appeal  from  circuit  court,  Umatilla  county; 
Stephen  A.  Lowdl,  Judge. 

Suit  by  R.  S.  Perkins  against  B.  F.  McCul- 
lough,  W.  H.  Babb,  and  others  for  rescission  of 
a  contract  and  for  an  accounting.  From  a  de- 
cree for  defendants,  plaJnttfT  appeals.  Al- 
flrmod. 

Cause  of  suit  stated  herein  Is  briefly  and  In 
substance  as  follows:  That  on  May  1,  1803, 
McCullougli.  one  of  the  defendants,  and  Mrs. 
Hannah  X.  Bjibb  were  Joint  owners  of  some 
300  head  of  cattle  and  200  head  of  horses,  then 
upon  the  range  on  the  Big  Bend  country,  in  the 
state  of  AVashlngton,  and  that  upon  the  date 
named  they  entered  Into  an  agreement,  by  the 
terms  of  which  Mrs.  Babb  let  and  leased  to 
MeCullongh  all  of  said  cattle  and  horses  for  a 
term  of  five  years,  and,  among  other  things, 
agreed  tliat  each  should  be  entitled  to  one-half 
of  the  proceeds  of  sales  thereof  made  during 
the  term  of  the  lease;  that  McCuUough  received 
and  took  possession  of  the  cattle  and  horses 
in  accord  with  the  agreement,  and  sold  and  dis- 
posed of  many  of  them,  but  has  refused,  and 
still  refuses,  to  account  to  Mrs.  Babb  or  her  suc- 
cessor In  interest  for  any  of  the  prcperty  so  sold 
and  disi)osed  of,  and  Is  now  threatening  to  dls- 
ix)se  of  the  entire  property  and  appropriate  the 
proceeds  to  his  own  use;  that  on  January  31, 
1S95,  the  plaluttfr  purchased  of  Mrs.  Babb  all 
her  Interest  in  the  stock,  and  all  clahns  and  de- 
mands against  the  said  McCuUough  arising 
out  of  said  agreement,  but  that  plaintiff  Is  un- 
able to  obtain  a  settlement  with  McCuUough, 
who  refuses  to  recognize  his  ownership  or  right 
to  demand  a  settlement;  and  tliat about  200  head 
of  cattle  have  been  brought  Into  Umatilla  coun- 
ty, Or.  W.  H.  Babb  and  W.  F.  Matlock  are 
made  parties,  who,  it  is  alleged,  are  conspiring 
with  McCiUlough  to  deprive  plaintiff  of  his 
rights  In  and  to  the  property.  Zoeth  Houser, 
who  Is  the  sheriff  of  Umatilla  coimty.  Is  also 
made  a  party.  The  prayer  is  tliat  the  agree- 
ment of  leasing  tie  rescinded,  and  for  an  ac- 
counting and  a  division  of  the  property  and 
nroceeds  arising  from  any  sales  thereof  thereto- 


fore made.  Babb  and  McCuUough  clnim  to 
be  the  owners  of  the  cattle,  Matlock  chiims  the 
right  to  subject  them  to  sale  under  an  execu- 
tion against  the  property  of  Babb.  and  Houaer 
justifies  under  the  writ.  The  court  below  dis- 
missed the  complaint,  and  the  plaintiff  appeals. 

J.  C.  Leasure,  for  appellant.  Jaa.  H.  Raley 
and  J.  J.  BaUeray,  for  respondents. 

WOLVERTON,  J.  (after  stating  the  facts). 
The  foUowlng  facts  have  been  proren:  On  De- 
cember 10,  1883,  W.  H.  Babb  and  McCuUough 
were,  and  had  been  since  prior  to  May  1st  of 
that  year,  joint  owners  of  the  cattle  In  ques- 
tion. McCullough  had  formerly  held  a  lease  of 
them  from  Babb,  wtilch  had  expired  oa  the 
date  last  named.  On  the  said  16th  day  of  De- 
cember Babb  procured  Hannah  N.  Babb,  who 
was  thai  his  wife,  to  enter  into  a  contract  oC 
leasing  with  McCuUough,  by  the  terms  of  which 
the  said  Hannah  N.  Babb,  In  purport,  let  and 
leased  the  cattle  to  McCuUough  for  a  period  of 
five  years,  commencing  with  May  1, 1898.  The 
lease  contained  the  following  stipulation,  among 
others,  viz.:  "In  fulfiUment  hereof,  and  consid- 
eration of  the  proper  observance  of  the  cove- 
nants and  agreements  herein  contained,  and  by 
the  said  second  party  (McCuUough)  to  be  kept 
and  performed,  that  she,  the  first  party  (Han- 
nah N.  Babb),  wUl  on  the  1st  day  of  May,  1808, 
deliver  over  to  said  second  party,  as  his  Indi- 
vidual and  exclusive  pnqierty,  by  instrument  or 
otherwise  as  he  may  direct,  one-half  of  aU  said 
original  cattle  »  *  •  then  surviving,  and 
one-half  of  aU  Increase,  •  •  *  retaining  the 
other  one-half  as  her  own  Individual  and  exclu- 
sive property."  At  the  time  this  lease  was  ex- 
ecuted, W.  H.  Babb  was  heavily  Involved,  he 
then  owing  the  defendant  Matlock  about  $1,700, 
the  Pendleton  Savings  Bank  $4,000,  and  divers 
sums  to  other  persons;  and  It  was  for  the  pur- 
pose of  misleading  and  deceiving  these  credit- 
ors, and  hindering  and  delaying  them  in  the 
coUectlon  of  their  Just  demands,  that  he  procur- 
ed the  lease  to  be  made  In  the  name  of  bis  wife. 
Mrs.  Babb  was  fuUy  cognizant  of  Ms  purpose, 
and  lent  her  name  to  the  scheme  with  a  view  of 
furthering  the  purpose  and  promoting  the 
scheme.  On  the  31st  day  of  January,  1SS6, 
Mrs.  Babb  gave  the  plaintiff  h^ehi,  who  is  her 
father,  a  biU  of  sale  of  the  cattle,  which  pur- 
ports on  its  face  to  be  In  consideration  of 
$7,000,  and  on  the  same  date,  by  indorsement, 
assigned,  transferred,  and  set  over  to  him  all 
her  right,  title,  and  Interest  In  and  to  the  lease; 
and  on  July  6th,  foUowlng,  he,  by  employment 
of  the  same  language,  reassigned  the  lease  to 
her.  In  so  far  as  there  Is  any  written  evidence, 
these  several  instruments  constitute  the  sum 
and  substance  of  plaintiff's  title.  Now  It  Is 
claimed  by  plaintiff  that  within  a  few  days  after 
the  last  assignment  there  was  a  verbal  agree- 
ment or  understanding  between  him  and  his 
daughter  to  treat  It  as  not  havhig  been  made, 
and  that  such  assignment  was  thereby  rescind- 
ed and  the  plaintiff  reinvested  with  the  lease; 
and,  In  further  estabUshioent  of  the  plaintUTs 
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title.  It  Is  claimed  that  prior  to  all  these  trans- 
actions, in  the  spring  or  fall  of  the  year  1882, 
Mrs.  Babb  and  her  husliand  had  a  division  of 
their  property,  and  that  in  such  dlvifilon  these 
cattle  fell  to  Mrs.  Babb,  and  that  Babb  tbere- 
iiI)on  transferred  and  delivered  them  to  her,  and 
that  she  owned  them  ever  since,  up  to  the  time 
of  their  transf  a'  by  said  bill  of  sale,  and  that 
the  plaintiff  is  a  bona  fide  purchaser  from  her 
for  value.  Let  us  see  if  these  claims  are  well 
founded,  as  measured  by  the  proofs.  Prior  to 
the  year  1892  Babb  had  accumulated  considera- 
ble property,  consisting  of  a  couple  of  tracts  of 
land  situate  In  Umatilla  county,  Or.,  of  the 
l.robable  value  of  ^17,500,  and  a  band  of  cattle 
nnd  horses  then  upon  the  ranges  In  tlmatilla 
and  In  Donglas  county,  In  the  state  of  Wash- 
icgton,  worth  perhaps  ?7,000  or  $8,000.  Mrs. 
Babb  testifies  that,  as  the  wife  of  Babb,  she 
had  helped  to  earn  this  property,  and  thereby 
orqulred  an  interest  therein,  although  It  was  all 
In  her  husband's  name;  that  In  the  spring  or 
fall  of  the  year  1882— she  could  not  be  definite 
—she  and  her  husband  talked  over  the  matter, 
and  it  was  understood  and  agreed  between 
them  that  Babb  should  take  tbe  land,  and  she 
the  stock.  There  was  no  bill  of  sale  at  other 
^vritten  transfer  of  the  stock,  nor  was  there  any 
deli%'«7  of  possession.  When  asked  what  she 
did  to  take  possession,  she  answered,  "I  sim- 
ply said  they  WMe  mine."  Subsequent  to  the 
alleged  transaction  the  stock  were  managed  by 
Babb,  the  same  as  before;  he  paying  the  taxes 
upon  them,  disposing  of  portions  of  them  from 
time  to  time,  and  purchasing  other  stock  and 
adding  to  the  herd,  all  without  accounting  to 
Mrs.  Babb  for  a  single  transaction.  Mrs.  Babb 
further  testifies  that  the  land  was  deeded  to 
her  by  Babb  at  tbe  same  time  that  she  made 
the  lease  to  McCulIough  of  the  cattle.  On  Feb- 
ruary 22,  18!)5,  she  wrote  her  son  Willie:  "I 
have  put  aO  the  cattle,  horses,  and  land  In  pa's 
name,  so.  If  I  can't  raise  the  money  by  June, 
they  can  take  nothing  but  the  land."  On  July 
6th,  tbe  same  date  that  tbe  plaintiff  reassigned 
and  transferred  tbe  lease  to  Mrs.  Babb,  he  also 
ledeeded  to  her  the  land;  and  on  July  18th  Mrs. 
Babb,  In  turn,  deeded  the  land  back  to  Babb, 
with  a  letter  written  by  her  to  Babb  of  tliat 
date,  and  directed  to  him  at  Chicago,  and  In- 
closed the  two  deeds  and  the  lease  containing 
the  Indorsement  of  herself  and  plalntlir,  all  of 
which  he  received  In  due  course  of  the  mails. 
She  and  plaintiff  both  testified  that  the  consid- 
eration for  the  sale  of  the  stock  by  her  to  plain- 
tiff was  |7,000,  but  further  examination  dis- 
closed tbe  fact  to  be  that  no  money  was  paid 
at  the  time,  but  that  she  and  her  child  had  bem 
living  with  the  plaintiff  about  a  year  and  a 
half  prior  thereto,  and  that  he  had  been  fur- 
nishing her  money  from  time  to  time  as  she 
needed  It  for  clothing  and  incidental  expenses; 
It  being  estimated  that  she  owed  him  for  these 
accommodations  In  the  neighborhood  of  ^1,200. 
This  was  to  be  turned  In  as  part  payment,  and 
he  was  to  continue  to  board  and  clothe  her  and 
lier  child,  and  the  final  payment  was  to  be  made 
"when  tbe  horses  and  cattle  were  rounded  up 


and  sold."  Perkins  says  be  bought  the  prop- 
erty in  good  faith,  believing  it  to  bdong  to  Mrs. 
Babb.  Touching  the  retranafer  of  the  lease  by 
plaintiff  to  Mrs.  Babb,  she  testified  as  follows 
in  answer  to  the  hiterrogatorles  propouudc<l 
to  her:  "Q.  Didn't  he  transfer  the  horses  and 
cattle  back  to  you  at  the  same  time  he  trans- 
ferred the  land?  A.  He  did.  Q.  Signed  tii« 
lease  as  appears  therein  on  the  back  of  it?  A. 
He  did.  Then  afterwards  we  talked  It  over, 
and  I  said,  'Father,  hold  the  bill  of  sale,  and 
run  the  stock  just  the  same  as  if  it  was  sold.' 
Q.  Why  did  you  have  Mr.  Perkins  make  that 
indorsement  on  the  lease  and  turn  this  property 
back  to  you?  A.  After  I  deeded  the  farm  biuk 
to  Mr.  Babb,  he  thought  he  would  deed  the 
Ktuff  back  to  me;  and,  after  I  considered  the 
matter,  I  said:  'No;  you  keep  the  stuff,  and 
run  It  for  me,  as  I  cannot  nm  it  myself.'  "  W. 
H.  Babb  flatly  contradicts  his  wife  touching  a 
division  of  the  property  and  a  sale  or  transfer 
of  the  stock  to  her,-  either  of  the  title  or  pos- 
session; and,  from  the  Inherent  weakness  of 
her  own  testimony,  we  conclude  that  Mrs.  Babb 
never  at  any  time  obtained  or  held  the  title  to 
any  of  the  cattle  in  controversy,  or  any  interest 
therebi.  The  fact  that  she  entered  Into  a 
scheme  with  Babb  to  defraud  bis  creditors,  and 
permitted  the  use  of  her  nauw,  whereby  she 
apparently  leased  them,  or  an  interest  therein, 
to  McCulIough,  did  or  could  not,  under  any  prin- 
ciple that  we  are  aware  of,  have  the  effect  to 
transfer  or  convey  title  from  Babb  to  her.  We 
do  not  understand  that  It  was  seriously  con- 
tended at  the  argument  that  the  leasing,  in  the 
manner  which  it  was  Intended  to  be  accom- 
plished, liad  that  effect,  but  the  mahi  reliance 
was  placed  upon  tbe  alleged  prior  division  of 
property  and  transfer  of  the  stock.  Tbe  proof, 
however,  does  not  support  the  contention,  as 
wc  have  seen.  It  was  sought,  as  against  Babb, 
to  Invoke  the  familiar  doctrine  that  a  court  of 
equity  will  not  lend  its  aid  to  a  vendor  of  per- 
sonal property  to  recover  it  back  when  It  has 
been  transferred  in  fraud  of  creditors,  but  will 
leave  the  parties  where  It  finds  them.  The 
result  of  the  authorities  Is  concisely  stated  In 
Bennett's  American  Notes  to  Benjamin  on  Sales 
(6th  Ed.  p.  4C«)  as  follows:  "The  vendor  can- 
not rescind  and  retake  the  property,  nor  can 
the  vendee  refuse  to  pay,  or  recover  liack  what 
lie  has  paid."  This  rule,  as  it  pertalas  to  reul 
property,  received  the  sanction  of  the  court  in 
Bradtfeldt  v.  Cooke,  27  Or.  liW.  40  Pae.  1. 
But  the  rule  can  have  no  applioatiou  here;  for, 
as  between  Babb  and  his  wife,  she  never  was 
the  owner  of  the  propertj-  which  Perkins  is 
now  seeking  to  recover,  and  Babb's  defense  of 
his  title  is  not  an  attempt  to  reinvest  himself 
with  a  title  transferred  in  fraud  of  creditors. 

The  plaintiff  Invokes  another  principle,  and 
that  is  that  Babb  liavlng  ctothed  his  wife  with 
the  apparent  title  or  power  of  disposition  of  the 
property,  whereby  other  parties  were  induced 
to  deal  with  her  upon  the  supposition  that  she 
was  the  real  owner,  and  Perkins  having  pur- 
chased from  her,  bona  fide  and  for  value,  with- 
out notice,  Babb  Is  now  precluded  and  estopped 
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to  dispute  the  title,  as  agralnst  him.  Such  Is 
the  doctrine  of  Velslan  v.  Lewis,  15  Or.  549, 
16  Pac.  631.  It  la  there  said,  In  aubetance, 
that  the  rights  of  such  a  purchase:  do  not  de- 
pend uiwn  the  actual  title  or  authority  of  the 
Ijersou  with  whom  be  deals,  but  are  derived 
from  tliat  act  of  the  real  owner  which  precludes 
or  estops  him  from  disputing,  as  against  such 
purcliaser,  the  existence  of  the  title  or  power 
which  he  caused  or  allowed  to  appear  vested  In 
the  party  making  the  sale.  But  Mr.  Perkins  Is 
not  an  Innocent  purchaser  for  value.  In  the 
first  place,  he  knew  perfectly  where  the  title 
to  the  cattle  was  vested,  and  the  purpose  for 
which  they  were  leased  to  McGullough  in  the 
name  of  his  daughter,  then  the  wife  of  Babb; 
and,  in  the  second  place,  he  parted  with  no 
value  at  the  time  of  the  pretended  purchase 
from  his  daughter;  and,  furthermore,  bis  sub- 
sequent dealings  with  the  property  would  not 
indicate  that  he  ever  seriously  considered  that 
he  at  any  time  possessed  any  real  Interest  In  it. 
All  the  conditions  of  acquiring  title  by  estoppel, 
as  against  Babb,  are  entirely  wanting,  so  that 
the  principle  Invoked  camiot  avail  the  plalnttflF. 
This  consideration  disposes  of  the  case,  as  It 
loaves  Perkins  without  any  sort  of  title  upon 
which  to  maintain  his  suit  The  question  touch- 
ing the  reassignment  of  the  lease,  and  the  sub- 
sequent consideration  of  the  parties  respecting 
such  as.x|gnment,  and  othpr  questions  made  In 
the  briefs  and  at  tlie  argument  will  therefore 
not  be  passed  upon.  Let  the  decree  of  the 
court  below  be  atfirmcd. 


KOSHIAXD  V.  HOME  MUT.  IXS.  CO. 

(Supreme  Court  of  Oregon.    July  31,  1807.) 

Appeal,— Amendments — In3Ukancb — Inccm- 

BKANOnS. 

1.  When  defendant's  petition  for  removal  of  the 
cause  contains  a  fal.se  nllt'pitiou,  and  the  a<lniis- 
slon  of  its  falsity  by  dcfondant  upon  trial  is  in- 
corporated in  the  record,  the  potitiou  will  be  treat- 
ed as  if  amended  accordingly. 

2.  Although  a  fire  insurance  policy  contains  a 
clause  avoiding  tho  ix)licy  If  the  «ubjo<'t  of  the 
insurance  be  or  become  incumi)orod  by  mortgage, 
yet,  if  it  is  issued  with  knowledge  by  the  com- 
pany of  an  existing  incumbrance  on  the  property, 
a  new  incumbrance,  made  for  the  puri)0se  of  dis- 
charging the  existing  one,  will  not  avoid  the 
policy. 

ApiJeal  from  circuit  court,  UmattUa  county; 
Robert  Kakin,  Judge. 

Action  by  Marcus  S.  Koshland  against  the 
Home  Mutual  Insurance  Company  upon  a  fire 
Insurance  policy.  From  Judgment  for  ploln- 
tltt,  defendant  appeals.    Aftirmed. 

On  the  nights  of  the  9th  and  10th  of  June, 
1.S95,  one  Cliarles  Cunningham  lost  by  fire  a 
large  amount  of  property  in  Umatilla  and  Mor- 
row counties,  which  was  lnsure<l  in  several  dif- 
ferent companies,  the  defendant  being  among 
the  number.  Its  policy  was  for  Wl,S2o  on 
three  frame  buildings  and  a  quantity  of  hay 
therein;  also,  ^,680  on  sheep,  while  contained 
In  a  buildhiR  descrilied  in  tlie  ix>licy.  After 
the  fire,  Cunningham  assigned  the  policy  and 


all  his  rights  thereunder  to  the  plaintiff;  and, 
the  defendant  having  denied  liability,  this  ac- 
tion was  brought  to  recow  on  the  policy. 
Within  the  time  required  to  answer,  the  defend- 
ant appeared  and  filed  a  petition  and  bond  for 
the  removal  of  the  cause  to  the  circuit  court  of 
the  United  States  for  the  district  of  Oregon,  on 
the  grotmd  that  the  controversy  Is  between 
citizens  of  different  states,  and  that  It  is  a  non- 
resident of  this  state.  This  petition  was  de- 
nied, and  defendant  answered,  setting  up, 
among  other  things,  as  a  defense  to  the  action, 
the  violation  of  a  condldon  of  the  policy  of  in- 
surance which  provides  that  "this  entire  policy, 
unless  otherwise  provided  by  agireement  in- 
dorsed hereon  or  added  hereto,  shall  be  void 
•  •  •  if  the  subject  of  the  insurance  be  or 
become  incumbered  by  mortgage,  trust  deed. 
Judgment,  or  otherwise,"  by  the  assm^d  exe- 
cuting, without  the  luiowledge  or  consent  of  the 
defendant  company,  a  mortgage  upon  the  prop- 
erty covered  by  the  policy,  for  the  sum  of  $28,- 
000.  The  reply  admits  the  execution  of  the 
mortgage  as  charged,  but  avers  that  at  the  time 
of  the  issuance  of  the  policy  of  insurance  the 
real  property  upon  which  said  buildings  were 
situate  was  Incumbered  by  three  certain  mort- 
gages, amounting  in  the  aggregate  to  the  sum  of 
$25,000,  which  sum  was  also  secured  by  a 
chattel  mortgage  on  the  sheep  covered  by  the 
policy,  and  that  the  risk  was  accepted  and  the 
policy  Issued  by  the  defendant  company  with 
fuU  knowledge  of  the  existence  of  these  Inciuu- 
brances;  that  after  the  Isstiance  and  delivery  of 
the  policy  the  sum  secured  by  the  mortgages 
referred  to  became  due,  and,  the  holders  thereof 
demanding  payment,  Cunningham  paid  them 
with  money  borrowed  of  the  philntiff,  to  secure 
the  payment  of  which  he  made,  executed,  and 
delivered  the  mortgage  referred  to  in  the  an- 
swer, which  covered  not  only  the  property  in- 
cluded In  the  prior  mortgages,  but  a  large 
amount  of  other  property,  of  the  alleged  value 
of  $28,000.  Trial  was  had,  resulting  In  a  ver- 
dict and  Judgment  hi  favor  of  plaintiff  for  the 
sum  of  $C,375,  and  defendant  appeals. 

<3eo.  E.  Chamberlin,  for  appellant  John  J. 
Balleray  and  Chas.  H.  Carter,  for  respondent 

BEAN,  J.  (after  stating  the  facts).  The  rec- 
ord contains  numerous  assignments  of  error, 
but  the  only  ones  relied  upon  at  the  argument 
or  discusstHl  in  appellant's  brief  arise  out  of  the 
refusal  of  the  trial  comt  to  surrender  Its  Juris- 
diction on  the  filing  of  the  i^etition  and  bond 
by  the  defendant  for  removal  to  the  federal 
coin-t,  and  in  refusing  to  rule  that  the  mortgage 
of  $'28,000  to  the  plaintiff,  referred  to  hi  the 
Iileadlngs,  was  a  ' '  latlon  of  the  condition  of 
the  policy  against  incumbrances,  and  rendered 
It  void. 

Uiion  the  first  question  but  little  need  be  said. 
Wliile  the  petition  for  removal  avers  that  the 
plaintiff  was  at  the  time  of  the  commencement 
of  the  action,  and  still  Is,  a  citizen  of  the  state 
of  Oregon,  aiul  that  the  defendant  was  and  is  a 
citizen  of  the  state  of  California,  It  was  never- 
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ttaeless  admitted  in  open  court  by  the  defendant 
at  the  hearing,  and  made  a  part  of  the  record, 
that  the  allegations  of  the  petition  on  that  sub- 
ject are  not  true,  but  that  plaintlfF  is,  and  was 
at  the  time  of  the  commencement  of  the  ac- 
tion, a  citizen  and  resident  of  the  state  of  Cali- 
fornia. The  petition  was  treated  in  the  court 
below  as  If  It  had  been  amended  accordingly, 
and  wUI  be  so  considered  here.  This  being 
80,  the  case  is  clearly  not  one  of  which  the 
federal  courts  are  given  jurisdiction  by  the 
first  section  of  the  act  of  congress  of  March  3, 
1887,  on  the  ground  of  diversity  of  citizenship, 
because  both  parties  are  residents  of  the  same 
state,  and  the  Jurisdiction  of  such  courts  on  re- 
moval by  the  defendant  is  limited  by  that  sec- 
tion to  such  cases  as  might  have  been  omu- 
menced  therein  by  original  process.  Railroad 
Co.  V.  Davidson,  157  U.  S.  201,  15  Sup.  Ct.  563, 
Hence  the  trial  court  properly  refused  to  sur- 
render Its  Jurisdiction,  upon  the  facts  appearing 
of  record  In  that  court. 

Upon  the  other  point  the  record  shows  that, 
at  the  time  the  policy  of  insurance  in  suit  was 
Issued,  Cunningham,  the  assured,  was  the  own- 
er of  about  12,000  acres  of  land  Ir  Umatilla 
and  Morrow  counties,  with  the  buildings  and  ap- 
purtenances thereon,  and  was  also  the  owner 
of  about  18,000  or  20,000  head  of  sheep  ran^ng 
on  said  land;  that  the  real  estate  was  incum- 
bered by  three  separate  mortgages  to  secure  the 
sum  of  $26,415.38  In  the  aggregate,  which  sum 
was  likewise  secured  by  a  chattel  mortgage 
on  the  sheep  referred  to,  and  the  contract  of 
Insurance  was  made  and  the  policy  Issued,  cov- 
ering some  of  the  buildings  on  the  mortgaged 
property  and  their  contents,  and  $4,650  on  the 
she^,  with  knowledge  that  the  property  was 
so  Incumbered.  After  the  policy  had  been  Is- 
sued and  delivered,  and  Ijefore  the  fire,  Cim- 
nlngham  borrowed  of  plaintiff  the  money  with 
wliich  to  pay  off  and  discharge  these  Incum- 
brances, and  gave  as  security  therefor  a  mort- 
gage not  only  on  the  property  Included  In  the 
prior  mortgages,  but  on  a  large  amount  of  other 
property,  and  this  Is  the  mortgage  referred  to 
In  the  pleadings.  There  Is  no  contention  that 
the  policy  is  void  on  account  of  the  Incum- 
brances on  the  property  at  the  time  the  Insur- 
ance was  effected,  but  the  question  presented 
for  decision  Is  whether,  after  the  Issuance  and 
delivery  of  a  iwliey  of  insurance,  the  giving  of 
a  mortgage  by  the  assured  on  the  property  cov- 
ered thereby,  without  the  consent  of  the  com- 
pany, to  .secure  the  funds  with  which  to  pay 
and  discharge  an  Incumbrance  existing  thereon. 
Is  a  violation  of  a  provision  that  It  shall  be 
void  "If  the  subject  of  the  Insurance  be  or  be- 
come incumbered  by  mortgage"  without  the 
consent  of  tlie  company  indorsed  thereon  In 
writing.  Now,  If  this  clause  in  the  policy  is  to 
be  given  a  strict  and  literal  interpretation,  it 
would  seem  that  any  incumbrance  given  by  an 
assured  after  the  policy  has  be«i  Issued  and 
delivered  Is  a  violation  thereof,  whatever  may 
have  been  the  purpose  for  which  It  was  given. 
But  courts  are  always  reluctant  to  enforce  for- 
feitures; and  when  one  mortgage  Is  given  prac- 
49P.-B5 


tlcally  as  a  substitute  for  another,  as  In  this 
case,  there  is  no  reason.  In  our  opinion,  for  do- 
ing so.  The  rule  that  an  incumbrance  in  vio- 
lation of  the  terms  of  a  policy  of  insurance 
works  a  forfeiture  Is  based  on  the  theory  that  it 
increases  the  risk;  for,  if  a  man  may  Instire  his 
property  to  Its  full  value,  and  then  Incumber 
It  to  its  full  value,  It  may  easily  be  seen  how 
it  may  be  turned  into  a  source  of  profit  Brown 
V.  Insurance  Co.,  41  Pa.  St.  187.  But,  where 
the  policy  is  Issued  with  knowledge  by  the  com- 
pany of  an  existing  incumbrance,  a  subsequent 
renewal  thereof,  or  a  new  incumbrance  given 
for  the  purpose  of  discharging  the  old  one, 
does  not  Increase  the  risk,  because  the  Incum- 
brance practically  remains  the  same.  By  is- 
suing the  policy  the  company  contracts  to  ac- 
cept the  risk,  Incimibered  as  the  property  then 
Is;  and  a  subsequent  change  in  the  form  of 
the  incumbrance,  or  the  substitution  of  one 
creditor  for  another,  is  not  a  violation  of  the 
spirit  or  Intent  of  the  contract,  and  therefore 
ought  not  to  work  a  forfeiture  of  the  Insur- 
ance. If  the  assured  cannot  use  the  property 
covered  by  the  policy  as  security  for  the  money 
with  which  to  pay  off  an  Incumbrance  existing 
at  the  time  It  Is  issued,  he  Is  either  at  the 
mercy  of  the  company,  or  else  must  suffer  the 
risk  of  having  his  property  sold  under  a  decree 
of  foreclosure.  There  is  neither  reason  nor 
Justice  In  a  doctrine  which  requires  him  to 
suffer  in  that  way,  when  no  possible  harm  can 
be  done  to  the  Insurer  by  substituting  one  cred- 
itor for  another,  or  one  security  for  another. 
The  risk  remains  the  same,  for  the  Interest  of 
the  assured  In  the  prop«^  is  unchanged. 
nOiere  Is  some  diversity  of  opinion  in  the  ad- 
Judged  cases  as  to  whether,  after  an  existing 
mortgage  has  been  paid  and  discharged,  the 
assured  can  give  another  for  the  same  or  a  less 
amount  without  violating  the  condition  of  the 
policy  against  incumbrances;  but,  where  the 
new  mortgage  is  given  merely  in  lieu  of  an  ex- 
isting Incumbrance,  reason  as  well  as  authority 
favors  the  doctrine  that  it  does  not  Increase  the 
risk,  and  therefore  is  no  violation  of  the  con- 
ditions of  the  policy  against  Incumbrances. 
Bowlus  v.  Insurance  Co.  (Tnd.  Sup.)  32  N.  E. 
319;  Klster  v.  Insurance  Co.  (Pa.  Sup.)  18 
Atl.  447;  Insurance  Co.  v.  Gould  (Pa.  Sup.)  19 
Atl.  7ft3;  Weiss  v.  Insurance  Co.,  148  Pa.  St. 
349, 23  Atl.  991;  Insurance  Co.  v.  Salndon  (Kan. 
Sup.)  35  Pae.  15;  Insurance  Co.  v.  Stein  (illss.) 
18  South.  414;  Bussell  v.  In-wrance  Co.,  71 
Iowa,  69,  32  N.  W.  96.  It  foUowa  that  the 
Judgment  must  be  affirmed,  and  it  Is  so  ordered. 


KOSHTLAND  v.  FIRE  ASS'N  OF  PHILA- 
DELPHIA. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 

ISSORASCB— IXCCMBnASCF.S— ISTKRKST  OF  InSI'RBD 
— Pi.EABIXO — AMESnMKNTS. 

1.  A  condition  rendering  an  insurance  policy 
void  by  an  increase  of  the  hazard  U  not  violated 
by  giving  a  mortgage  in  order  to  discharge  in- 
cumbrances on  the  property  of  wUch  the  insurer 
had  knowledge  when  ue  insurance  was  effected. 
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2.  After  a  motion  for  a  nonsuit  on  an  hunir- 
ance  poBcr  for  the  lack  of  an  allegation  that  the 
insured  bad  an  insurable  interest  in  the  property 
at  the  time  of  the  loss,  tlie  court  may  permit  an 
amendment  supplying  this  defect,  under  Code,  i 
101,  providing  tliat  in  the  furtherance  of  justice 
the  court  may  allow  an  amendment  at  any  time 
I)efore  the  cause  is  submitted,  wtiere  it  dots  not 
substantially  change  the  cause  of  action. 

Appeal  from  circuit  covirt,  Umatilla  comity; 
Robert  Eakln,  Judge. 

Action  by  Marcus  S.  Eoshland  against  the 
Fire  Association  of  Philadelphia.  From  a  judg- 
ment for  plaintltr,  defendant  appeals.    Affirmed. 

Geo.  K.  Chamberlain,  for  appelant.  John  J. 
Balleray  and  Chas.  H.  Carter,  for  respondent 

BEAN,  J.  This  Is  an  action  to  recoyer  f  1,000 
on  an  Insurance  policy  issued  by  the  defendant 
to  one  Charles  Cunningham,  covering  certain 
buildings  and  personal  property  which  were  de- 
stroyed by  the  fire  referred  to  In  the  case  of 
Koshland  t.  Insurance  Co.  (Just  decided)  49 
Pac.  sua,  and  by  Cunningham  assigned  to  the 
plaintiff  after  loss.  So  far  as  necessary  to  a 
correct  understanding  of  the  principal  question 
to  be  determined  on  the  appeal  in  this  case.  It 
is  sufficient  to  sajr  that  the  defense  Interposed 
Is  that  the  Insured  violated  a  condition  In  the 
poUcj  which  provides  that  it  shall  be  void,  un- 
less otherwise  provided  by  agreement  Indorsed 
thereon  or  added  thereto,  "if  the  hazard  be  in- 
creased by  any  means  within  the  control  or 
knowledge  of  the  Insured,  or  if  the  subject  of 
the  insurance  be  personal  property,  and  be  and 
become  incumbered  by  chattel  mortgage,  or  if 
any  change  other  than  by  the  death  of  an  In- 
sured take  place  in  the  Interest,  title,  or  posses- 
sion of  the  subject  of  insurance,  whether  by 
legal  process  of  judgment,  or  by  voluntary  act 
of  the  insured,  or  otherwise."  The  particular 
violation  of  this  condition  relied  upon  and  al- 
leged as  a  defense  to  this  action  is  that  on  Jime 
4,  1895,  Cunningham,  without  the  knowledge  or 
consent  of  the  defendant  company,  executed  to 
the  plaintiff  a  mortgage  on  the  real  estate  upon 
which  the  buildings  destroyed  by  fire  and  cov- 
ered by  the  policy  were  situated,  to  secure  the 
payment  of  $28,000;  and  the  defendant  claims 
that  the  court  erred  in  refusing  to  submit  to 
the  Jury,  as  a  question  of  fact,  whether  the 
hazard  was  Increased  by  reason  of  this  mort- 
gage. There  Is  very  respectable  authority  for 
holding  that  the  creation  of  Incumbrances, 
whether  voluntary,  as  In  case  of  mortgages,  or 
involuntary,  as  in  case  of  tax  liens.  Is  not  to  be 
considered  a  violation  of  a  condition  in  an  in- 
surance policy  like  the  one  quoted.  See  Rich. 
Ins.  H  141,  145,  147,  and  authorities  tbere  cit- 
ed. But,  however  this  may  be,  it  appears  in 
this  case  that  the  mortgage  in  question  was 
given  in  lieu  of,  and  for  the  purpose  of  dis- 
charging, Incumbrances  on  the  property  of 
which  defendant  had  full  knowledge  at  the 
time  the  Insurance  was  effected;  and  the  ques- 
tion presented  therefore  bears  so  close  a  re- 
semblance to  the  one  before  us  in  Eoshland  v. 
Insurance  Co.,  supra,  that  it  is  not  necessary  to 
do  more  than  refer  to  the  opinion  in  that  case 


as  authority  for  the  ruling  here.  If  a  mortgage 
of  the  character  Indicated  is  not  a  violation  of  a 
condition  in  an  insurance  policy  against  incum- 
brances, because  it  does  not  increase  the  risk, 
as  w.is  held  In  the  case  referred  to,  it  clearly 
does  not  violate  the  terms  of  the  policy  now  in 
band  on  the  ground  that  it  increased  the  haz- 
ard, and  the  court  committed  no  error  in  ruling: 
that  its  execution  was  no  defense  to  this  action. 
The  only  otho*  assignment  of  error  discussed 
In  the  brief  is  based  on  the  ruling  of  the  court 
in  permitting  the  plaintiff  to  amend  his  com- 
plaint by  alleging  an  Insurable  Interest  In  Cun- 
ningham at  the  thne  of  the  loss,  and  to  call 
witnesses  to  prove  such  Interest  after  the  de- 
fendant had  moved  for  nonsuit  for  want  of  the 
allegation  so  permitted.  But  this  amendment 
was  not  only  manifestly  in  the  furtherance  of 
Justice,  but  was  one  which  the  trial  court  had 
the  undoubted  power  to  grant,  under  section 
101  of  the  Code.  It  did  not  change  the  cause 
of  action  attempted  to  be  set  up  in  the  com- 
plaint, nor  did  It  affect  any  substantial  right 
of  the  defendant,  but  simply  supplied  an  omis- 
sion which,  through  Inadvertence,  had  been 
overlooked  until  attention  was  called  thereto 
by  the  defendant's  motion  for  nonsulL  It  fol- 
lows that  the  judgment  of  the  court  below  must 
be  affirmed,  and  It  is  so  ordered. 


KOSHLAND  v.  HARTFORD  FIRE  INS.  CO. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 

InSCRANCE  —  MiSKBPRBSENTATION     AND    COKCBAtr 
MSST— ISCfMBRANCES — CoSDITlOSS— Evi- 

nENCE— Hakmlbss  Erkor. 

1.  Although  evidence  of  a  denial  by  an  adjuster 
of  an  insurance  company  of  liability  on  tlie  part 
of  the  company  under  the  policy  sued  on  was  er- 
roneously admitted  to  excuse  the  failure  to  prove 
loss,  yet  where  the  company  admitted  tliat  proof 
Of  loss  was  waived  the  error  was  harmless. 

2.  The  failure  of  insured  to  disclose  in  his  ap- 
plication the  existence  of  incumbrances  on  the 
property,  if  not  asked  as  to  incumbrances  by  the 
agent  of  the  company  who  filled  out  the  applica- 
tion, will  not  avoid  the  policy,  although  it  provides 
that  concealment  or  misrepresentation  of  any  ma- 
terial fact  will  avoid  the  policy,  and  also  that,  if 
the  interest  of  insured  in  the  property  is  not  truly 
stated  therein,  the  policy  shall  be  void. 

3.  A  subaeauent  mortgage  on  property  covered 
by  a  policy  of  insurance  is  not  violative  of  a  pro- 
vision therein  that  it  shall  be  void  "if  any  change, 
other  than  the  death  of  the  insured,  take  place 
in  the  interest,  title,  or  possession  of  the  subject 
of  insurance,  except  change  of  occupants  without 
increase  of  hazard,  whether  by  legal  process  of 
judgment,  or  by  voluntary  act  of  3ie  insured,  or 
otherwise." 

Appeal  from  circuit  court,  Umatilla  county; 
Robert  Eakin,  Judge. 

Action  by  Marcus  S.  Koshland  agahast  the 
Hartford  Fire  Insurance  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Geo.  E.  Chamberlain,  for  appellant.  John  3. 
Balleray  and  Chas.  H.  Carter,  for  respondent 

BEAN,  J.  ThU  is  an  action  against  the  Hart- 
ford Fire  Insurance  Company  to  recover  (1,000 
on  a  policy  issued  by  it  to  one  Charles  Cunning- 
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ham,  and  by  Urn  assigned  to  the  plaintiff  after 
loss.  In  many  of  Its  features  the  case  is  simi- 
lar to  the  actions  brought  by  the  plaintiff 
against  the  Home  Mutual  Insurance  Company 
and  the  Fire  Association  of  Philadelphia  (Just 
decided)  49  Pac.  864,  865,  to  recover  under  poli- 
cies Issued  by  them,  and  covering  property  de- 
stroyed by  the  same  fire  which  caused  the  loss 
under  the  policy  now  in  suit;  and  therefore  the 
questions  presented  on  this  appeal,  so  far  as 
they  have  been  considered  in  those  cases,  need 
not  be  further  considered  here. 

It  is  claimed  In  this  case  that  the  court  ored 
in  admitting  In  evidence  a  writing,  purporting 
to  be  a  denial  by  the  defendant  of  liability  un- 
der the  policy  In  suit,  signed,  "William  Reld, 
Adjuster  for  the  Hartford  Fire  Insurance  Com- 
pany," and  certain  telegrams  offered  for  the 
purpose  of  showing  Reld's  authority  to  bind  the 
company.  Considerable  space  In  counsel's  brief 
Is  devoted  to  the  discussion  of  this  question, 
and  there  would  be  much  merit  In  his  conten- 
tion If  the  evidence  was  material  to  any  Issue 
In  this  case.  Hie  only  object  of  Its  Introduc- 
tion was  to  show  a  denial  of  liability  imder  the 
policy  by  the  defendant,  as  an  excuse  for  the 
failure  of  the  plaintiff  to  make  proof  of  loss 
as  provided  hi  the  policy;  but  the  complaint 
having  alleged  that,  after  the  loss,  plaintiff  offer- 
ed to  make  due  proof  thereof,  but  the  defendant 
"refused  to  accept  said  proof,  and  denied  all 
liability  under  said  policy,  in  writing,  and  waiv- 
ed all  proof  of  loss  under  said  policy,"  and  this 
allegation  of  a  denial  of  liability  and  waiver 
of  proof  of  loss  being  admitted  by  the  answer, 
because  not  denied,  there  was  no  issue  before 
the  trial  court  upon  the  question  of  the  d^iial 
of  liability  by  the  defendant,  or  of  Beid's  au- 
thority to  bind  It;  and  hence  all  evidence  ten- 
dered upon  that  subject,  and  the  errors,  if  any, 
committed  by  the  court  In  its  admission,  were 
wholly  immaterial,  and  could  not  have  preju- 
diced the  defendant 

It  is  also  claimed  that  the  court  erred  In  with- 
drawing from  the  consideration  of  the  Jury  the 
evidence  offered  by  the  defendant  in  support  of 
the  first  separate  defense  set  up  In  the  answer, 
and  Instructing  them  not  to  consider  such  de- 
fense. By  this  defense  it  is  averred.  In  sub- 
stance, that  the  policy  provides  that  It  shall 
be  void  If  the  Insured  has  concealed  or  misrep- 
resented. In  writing  or  otherwise,  any  material 
fact  or  circumstance  concerning  the  Insurance, 
or  the  subject  thereof,  or  If  the  Interest  of  the 
insured  hi  the  property  be  not  truly  stated  there- 
in, and  that  In  violation  of  this  condition  the  as- 
sxired  falsely  and  fraudulently  concealed  from 
tbe  defendant.  Its  officers  and  agents,  the  ex- 
istence of  the  mortgage  then  on  the  property, 
and  represented  to  It  that  the  property  was  un- 
incumbered. The  only  evidence  offered  hi  sup- 
port of  this  defense  was  the  application  for  the 
insurance,  signed  by  Cunningham,  In  which  It 
was  stated  that  the  property  was  unincumber- 
ed. But  the  testimony  of  the  local  agent  of 
defendant  who  took  the  application  and  Issued 
the  policy  was  to  the  effeet  that  he  filled  out  the 
application  himself,  and  could  not  say  whether 


Cunningham  read  It  or  not;  that  be  did  not  re- 
member whether  he  knew  of  the  mortgages  at 
the  dme,  or  whether  he  made  any  hiquiry  of 
Cunningham  on  that  subject,  or  In  regard  to  the 
property,  and  could  not  say  where  he  got  the 
statements  which  appear  In  the  application. 
This  evidence  faUs  far  short  of  showing  that 
the  assured  concealed  or  misrepresented  any 
facts  or  circumstances  concerning  the  mort- 
gage. A  failure  to  disclose  the  existence  of  the 
mortgages  on  the  property  at  the  time  the  ap- 
plication was  made  was  no  violation  of  this 
provision  of  the  policy,  nor  of  the  clause  that 
It  shall  be  void  'if  the  interest  of  the  hisured 
In  the  property  be  not  truly  stated  therein," 
unless  he  was  pardcularly  interrogated  upon 
that  subject  Rich.  Ins.  §  136;  DoUiver  v.  In- 
surance Co.,  128  Mass.  315.  It  follows,  there- 
fore, that  the  court  did  not  err  in  instmcttng 
the  Jury  to  disregard  the  first  defense  because 
there  was  no  evidence  to  support  it 

Nor  was  there  error  in  charging  the  Jury 
that  they  need  not  consider  the  second  defense, 
for  the  reason  that  a  subsequent  mortgage  on 
property  covered  by  a  policy  of  hisurance  l8 
not  violative  of  a  provision  therein  that  it  shall 
be  void  "if  any  change  other  than  the  death  of 
the  assured  take  place  in  the  interest,  title,  or 
possession  of  the  subject  of  Insurance,  except 
change  of  occupants  without  Increase  of  hazard, 
whether  by  l^al  process  of  Judgment  or  by 
volimtary  act  of  the  insured,  or  othervrise." 
Insurance  Co.  t.  Walsh,  54  HI.  164;  Judge  v. 
Insurance  C!o.,  132  Mass.  521;  Walradt  v.  In- 
surance Co.,  136  N.  Y.  373,  32  N.  B.  1063.,  These 
are  all  the  questions  presented  in  this  case 
which  have  not  already  been  considered,  and, 
finding  no  error  hi  the  record,  the  Judgmoit  is 
afSrmed. 


HOUSER  V.  TJMATILLA  COUNTY. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 

ShBBIFFS — EXFCKSBg  OF  Tx^VBL  WITBIH  TBI 
COCNTT. 

A  sheriff  is  not  entitled  to  recover  of  the 
county  for  expenses  of  travel  within  the  county 
in  connection  with  criminal  matters;  Act  Feb. 
25,  1895  (Laws  1895,  p.  77),  which  fixes  his 
salary,  providing  that  he  shall  be  entitled  to  no 
fees  or  other  compeuBatlon  for  his  Bervices  ex- 
cept as  therein  provided,  there  being  no  express 
provision  therefor,  and  it  l)eing  provided  that 
when  required  to  travel  in  another  county  and 
state  to  make  an  arrest  or  receive  a  prisoner, 
he  shall  receive  his  actual  and  necessary  expen- 
ses incurred  therein. 

Appeal  from  circuit  court,  Umatilla  county; 
Stephen  A.  Lowell,  Judge. 

Special  proceeding  by  Zoeth  Honser  to  re- 
view the  action  of  the  county  court  disallowing 
his  claim  against  UmatlUa  county.  From  the 
Judgment  of  the  trial  court  reversing  the  action 
of  the  county  court  the  county  appeals.  Re- 
versed. 

H.  J.  Bean,  Dlst.  Atty.,  for  i^ipeUant  Jas. 
H.  Raley,  for  respondent 

MOORE,  O.  J.  This  is  a  special  proceedtag 
by  Zoeth  Housor  to  review  the  action  at  tha 
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county  court  of  UmatlUa  county  In  the  matter 
of  its  refusal  to  allow  his  claim,  amounting  to 
the  sum  of  $35.75,  for  money  expended  on  ac- 
count of  railway  fares,  livery  hire,  and  hotel 
bills  while  in  the  performance  of  his  official 
duties  within  said  county,  as  the  sheriff  thereof. 
The  trial  court,  having  found  from  the  return  to 
the  writ  that  the  claim  was  a  just  charge 
against  the  county,  reversed  the  action  of  the 
county  court,  and  remanded  the  proceedhu;, 
with  dh:ections  to  audit  and  allow  the  said 
claim,  from  which  judgment  the  defendant  ap- 
peals to  this  court. 

Counsel  for  the  defendant  contend  that,  the 
legislative  assembly  having  provided  an  an- 
nual salary  for  the  sheriff,  the  expenses  consti- 
tuting his  claim  are  covered  thereby,  while 
counsel  for  the  plaintiff  Insist  that  such  salary 
Is  Intended  to  compensate  him  for  personal  serv- 
ices only,  and  that  it  is  the  duty  of  the  county 
court  to  repay  the  expenses  Incurred  while  serv- 
ing criminal  process  and  similar  writs  within 
said  county.  It  is  admitted  that  the  claim 
presented  correctly  represents  the  amount  paid 
out  by  the  sherllT  while  in  the  performance  of 
bis  official  duties  in  belialf  of  and  within  Uma- 
tilla county,  and  the  question  presented  for 
consideration  is  whether  the  cotmty  court  has 
authority  to  audit  and  allow  the  demand.  It 
such  authority  exists,  it  must  be  deducible  from 
a  construction  of  the  act  of  the  legislative  as- 
sembly approved  February  25,  1805  (Laws  1890, 
p.  77).  Section  4  thereof  provides  that:  "The 
sheriffs  of  the  several  coimtles  In  this  state  shall 
receive  an  annual  salary  as  follows:  •  »  • 
Umatilla,  ?2,500.00."  Section  5  is  as  follows: 
"The  salaries  herein  provided  for  in  favor  of 
the  said  county  clerics,  recorders  of  conveyan- 
ces, clerks  of  the  circuit  and  county  courts  and 
sheriffs,  shall  be  audited  and  paid  by  the  sev- 
eral counties  to  the  respective  parties  entitled 
thereto,  in  monthly  payments,  and  In  the  same 
manner  that  other  county  charges  are  paid,  and 
no  one  of  such  officials  shall  be  entitled  to  re- 
ceive any  fees  or  other  compensation  for  his 
services  than  as  above  provided,  and  except  as 
hereinafter  provided,  except  for  furnishing  to 
private  parties  copies  of  the  records  and  flies 
in  his  office  for  their  benefit  and  convenience, 
in  wliich  case  he  shall  be  entitled  to  charge 
such  private  parties  therefor  at  the  rate  of 
ten  cents  a  folio,  but  shall  not  be  entitled  to 
anything  for  authenticating  such  copies,  be- 
yond including  the  number  of  words  contained 
in  the  certificate  of  authentication  in  his  com- 
putation of  the  number  of  foUos."  So  much  of 
section  6  as  Is  applicable  to  the  case  at  bar  is 
as  follows:  "The  sheriffs  of  the  several  coun- 
ties in  the  state  shall  be  entitled  to  receive  the 
same  compensation  now  allowed  by  law  for  the 
board  and  keeping  of  prisoners  confined  In  the 
county  jail  of  his  county;  he  shall  also  be  enti- 
tled to  demand  and  receive  to  his  own  use  any 
reward  offered  In  pursuance  of  law  for  the 
apprehension  of  any  person  charged  with  or 
suspected  of  crime,  when  he  has  earned  the 
same  by  a  compliance  with  such  offer;  and  to 
Kceive  from  the  state  tlie  fees  now  allowed 


by  law  toe  transporting  and  canveylng  con- 
victs to  the  state  penitentiary  and  insane  or 
idiotic  persons  to  the  state  asylum,  when  con- 
veyed by  him  in  pursuance  of  the  adjudication 
of  an  autliorized  tribunal  of  the  state.  Sheriffs 
shall  also  be  entitled  to  claim  from  the  phiintift 
or  moving  party  in  any  account,  action  or  pro- 
ceeding such  reasonable  sums  of  mcmey  as  they 
may  hare  been  compelled  to  pay  or  incur  on 
the  account  of  the  care  of  property  in  their  cus- 
tody under  attachment,  execution  or  proeecd- 
ir.gs  for  tlie  claim  and  delivery  of  personal  prop- 
erty. When  sheriffs  are  required  to  travel  in 
another  county  and  state,  to  make  an  arrest  or 
receive  a  prisoner  alrea(^  In  custody,  he  shall 
receive,  upon  filing  with  the  county  clerk  an 
expense  .iccouat  duly  rendered,  his  actual  and 
necessary  expense  incurred  In  making  such  ar- 
rest and  in  returning  such  prisoner,  to  be  au- 
dited in  like  uuinner  as  other  claims  against  the 
wunty."  The  point  contended  for  by  counsel 
foi  the  plaintiff  Is  that  the  languag^^  of  section 
5,  supra,  to  the  effect  that  no  sheriff  shall  be 
entitled  to  receive  any  fees  or  other  compensa- 
tion for  his  services,  etc.,  is  a  declaration  that 
such  officer  Is  to  be  paid  the  sum  awarded  by 
the  act  in  question  for  bis  time  and  personal 
services  in  the  discharge  of  his  official  duties, 
but  that  it  is  susceptible  of  the  construction  that, 
when  he  Is  obliged  to  travel  from  the  county 
seat  hi  the  service  of  process  on  behalf  of  and 
within  his  county,  the  expenses  thereby  Incur- 
red are  to  be  charged  to  and  paid  by  the  county, 
and,  the  statutes  not  having  made  provision  for 
the  payment  of  these  expanses.  It  Is  incuml)ent 
upon  the  county  court  to  reimburse  him  there- 
for. Hill's  Ann.  Laws  Or.  {  235S.  It  must  be 
admitted  that  the  legislative  assembly  possesses 
plenary  authority  to  prescribe  the  compensa- 
tion of  the  various  county  officers  of  the  state, 
and  to  regulate  the  time,  mode,  and  manner  of 
its  payment;  but  the  rule  Is  Inflexible  that  the 
right  of  an  office  to  demand  exi>ense8  incurred 
by  him  In  the  performance  of  official  duty  must 
be  found  in  the  statute  conferri^  it,  either  di- 
rectly or  by  necessary  inference.  Jaclcson  v. 
SigUn,  10  Or.  93;  Pugh  v.  Good,  19  Or.  83,  23 
Pac.  827.  "The  word  'salary,'  as  used  in  the 
statute,"  says  Scholfleld,  J.,  in  defining  the  term 
under  an  act  similar  to  the  one  in  question, 
"clearly  applies  to  the  personal  compensation 
provided  to  be  paid  to  the  sheriff  for  his  own 
services."  Marlon  Co.  v.  Lear,  lOS  m.  313. 
To  the  same  effect,  see  Briscoe  v.  Clark  Co.,  93 
111.  309.  The  word  "sahiry,"  as  used  In  the 
statute  under  consideration,  doubtless  means 
the  compon.<satlon  prescribed  to  be  paid  to  a 
Xiubilc  officer  for  the  personal  discharge  of  the 
duty  enjoined  upon  him  by  law.  If  this  def- 
inition be  correct,  it  might  seon  to  follow  that 
an  incumbent  of  a  public  office,  whose  salary 
is  prescribed  by  the  statute,  is  imder  no  legal 
cbligatlon  to  pay  the  expenses  incident  to  the 
performance  of  his  official  duty,  but,  having 
done  so,  the  claim  would  be  a  charge  against 
the  county,  which  the  county  court  should  audit 
and  aUow;  but.  U  we  assume  this  to  be  the 
rule  oi  ihtetpretation.  Is  not  its  appUcaticm  modl- 
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f5ea  and  limited  by  the  other  provisions  of  the 
statute,  which  must  be  construed  In  pari  ma- 
teria? It  Is  claimed,  however,  by  eovmsel  for 
the  defendant,  that  the  provision  contained  In 
section  6,  that,  "when  sheriffs  are  required  to 
travel  in  another  county  or  state,  to  make  an 
arrest  or  receive  a  prisoner  already  In  custody, 
he  shall  receive,  upon  filing  with  the  county 
<-lerk  an  expense  account  duly  rendered,  his 
actual  and  necessary  expense  Incurred  in  mak- 
ing such  arrest  and  in  returning  such  prisoner, 
to  be  audited  in  like  manner  as  other  claims 
against  the  county,"  ia  an  implied  prohibition 
against  the  allowance  of  any  expense  Incurred 
In  consequence  of  travel  Imposed  upon  the  sher- 
iff in  the  performance  of  any  ofllcial  duty  In 
his  own  county,  and  that,  construing  this  pro- 
vision with  the  other  portions  of  the  statute,  It 
Is  very  evident  that  the  legislative  assembly 
never  Intended  that  the  sheriff  should  receive 
any  compensation  for  his  i)ersonal  expenses  ex- 
cept when  necessarily  compelled  to  travel  In 
territory  outside  his  own  county.  "Excep- 
tions," says  Judge  Sutherland  In  his  valuable 
work  on  Statutory  Construction  (section  328), 
"strengthen  the  force  of  a  general  law,  and 
enumeration  weakens  It,  as  to  things  not  ex- 
pressed." In  Parsons  v.  Waukesha  Co.  (Wis.) 
r>3  N.  W.  507,  the  county  boai-d  of  said  county 
prlcff  to  plaintiff's  election  as  sheriff,  but  pur- 
spaut  to  the  provisions  of  the  statute  of  Wlscon- 
fsln,  changed  the  compensation  of  tliat  officer 
from  a  fee-bill  system  to  a  salary  of  $2,500  per 
annum  in  lieu  of  all  fees  and  compensation 
which  might  have  been  charged  imder  the 
former  method.  The  plaintiff  having  presented 
to  the  board  of  supervisors  a  bill  for  livery  ex- 
penses Incurred  in  serving  subpoenas  upon  wit- 
nesses for  the  state  in  criminal  cases  In  said 
county,  and  similar  services,  the  claim  was  re- 
jected, whereupon  an  action  was  instituted  for 
the  recovery  of  the  amount  demanded;  and, 
judgment  having  beea  rendered  against  the 
plaintiff,  upon  appeal  therefrom  Plnney,  J.,  In 
rendering  the  'leclslon  of  the  court,  says:  "The 
object  of  the  statute,  and  of  the  action  of  the 
county  board  under  It,  was  to  give  a  gross  sum 
In  lieu  of  specific  fees,  but  not  to  open  the  door 
for  the  sheriff  to  make  charges  against  the 
county  not  theretofore  authorized  or  allowed  by 
law.  This  construction  Is  strengthened  by  the 
exception  from  the  effect  of  the  law  and  resolu- 
tion under  it  of  'compensation  for  keeping  and 
maintaining  prisoners  In  the  conunon  jail.'  The 
law  having  made  no  other  excei)tlon,  the  court 
can  make  none.  •  *  •  The  salary  provided, 
of  ?2,500,  is  In  lieu  of  such  fees  or  charges,  as 
well  a.s  all  others,  with  the  exception  mentioned 
In  chapter  53,  Ijiws  1881,  and  no  other  excep- 
tion can  be  allowed.  The  appellant,  having 
taken  office  while  the  resolution  was  in  force, 
must  be  content  to  bear  the  burdens  while  re- 
ceiving the  benefits  arising  undfT  it.  It  Is 
plain  that  he  had  no  claim  against  the  county 
for  any  of  the  items  demanded."  It  is  true 
that  the  statute  referred  to  in  that  case  (Laws 
Wis.  1881,  p.  5.5)  provides  that  the  salar;',  when 
fixed  by  the  board  of  supervisors,  should  be  In 


lieu  of  all  fees  and  compensation  for  the  sheriff, 
etc.,  for  which  service  tlie  county  was  then  lia- 
ble, "except  compensation  for  keeping  and 
maintaining  prisoners  in  the  common  Jail";  and 
it  Is  very  properly  held  that,  as  tlie  county, 
prior  to  the  change  in  the  system,  was  not  liable 
for  the  expenses  of  the  sheriff  incurred  In  the 
service  of  process,  so,  under  the  language  of 
the  act.  It  would  not  be  subject  to  sucli  charges 
after  the  cliange;  and  the  case  is  here  cited  only 
to  Illustrate  the  rule  that  "enumerations  weaken 
the  force  of  the  general  law,  as  to  things  not 
expressed." 

It  Is  nowhere  provided  In  the  act  of  February 
25, 1S95,  that  a  sheriff  shall  be  allowed.  In  addi- 
tion to  his  salar}',  any  expense  Incuixed  for 
travrfing  In  his  own  county;  and,  unless  this 
liability  is  necessarily  Inferred  from  the  lan- 
guage of  the  statute,  the  county  court  is  with- 
out autliority  to  reimburse  him  for  such  out- 
lay. It  is  claimed,  however,  that.  If  the  plain- 
tiff Is  obliged  to  defray  his  necessary  trav- 
eling expenses  while  In  the  performance  of 
his  official  duties.  It  will  exhaust  the  amount 
awarded  him  as  salary,  and,  as  it  must  be 
presumed  that  the  legislative  assembly  intend- 
ed that  county  officers  should  receive  a  fair 
compensation  for  their  services,  the  statute 
should  receive  such  a  construction  as  would 
carry  Into  effect  the  legislative  Intention.  It 
may  be  assumed  that  the  legislative  assembly 
Intended  by  the  act  In  question  to  award  rea- 
sonable compensation  to  the  county  officers 
for  the  discharge  of  their  respective  duties;  but 
It  must  be  admitted  that  there  are  some  inequal- 
ities In  the  amoimt  appropriated  as  salary  to 
the  sheriffs  of  the  several  counties,  some  not 
being  adequately  compensated,  and  the  amount 
prescribed  for  this  officer  In  Umatilla  county 
doubtless  comes  within  tills  latter  class.  Such 
being  the  case.  If  the  statute  receive  the  con- 
struction Invoked,  while  It  would  fairly  com- 
pensate a  few  officers  for  their  services,  In  all 
other  cases  it  would  greatly  augment  the  fair 
compensation  the  sheriffs  of  all  otlier  counties 
are  now  receiving;  and.  In  view  of  the  conse- 
quences which  must  necessarily  follow  such  an 
InteiTretation  of  tlie  statute.  It  would  seem  that 
the  remedy  for  the  correction  of  the  error  com- 
plained of  was  to  be  found  by  application  to 
the  leffl.<<latlve  assembly  for  an  Increase  in  the 
salary  prescribed.  Counsel  for  plaintiff,  in  sup- 
port of  the  construction  sought,  rely  upon  the 
rule  announced  by  the  supreme  court  of  Illinois, 
from  which  It  appears  that  the  constitution  of 
that  state  authorizes  county  boards  to  fix  the 
compensation  of  all  county  officers,  with  the 
amount  of  their  necessary  clerk  hire,  stationery, 
fuel,  "and  other  expenses,"  and,  In  aU  cases 
where  fees  are  provided  for,  said  com|)ensatIon 
shall  be  paid  only  out  of,  and  shall  In  no  In- 
stance exceed,  the  fees  actually  collected.  Sal- 
aries only  having  been  prescribed  under  this 
provision  of  the  constitution,  a  sheriff  whose 
compensation  had  been  thus  fixed  by  a  county 
lioard  presented  his  claim  for  exjienses  Incur- 
red In  the  performance  of  official  duties;  and 
In  Wheelock  t.  People,  SA  lU.  555,  tbe  court,  in 
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discussing  the  question,  say:  "Should  the  oon- 
Ktructlon  insisted  upon  be  adopted,  that  the  $1,- 
500  appropriated  to  the  sheriff  as  'compensa- 
tion' also  included  allowances  for  necessary  ex- 
penses of  the  olflce,  then,  according  to  aver- 
ments in  the  seventh  plea,  admitted  by  the 
demurrer  to  be  true,  the  sheriff  would  not  only 
receive  no  compensation  for  his  personal  serv- 
ices, but  would  be  a  heavy  loser  by  having  ac- 
cepted and  performed  the  duties  of  the  office. 
That,  certainly,  was  not  the  Intention  of  the 
county  board;  and  we  are  unwilling  to  give  any 
such  unreasonable  construction  to  the  order  of 
December  5,  1872,  in  relation  to  the  sheriff's 
compensation,  as  would  work  such  palpable  in- 
justice." It  will  be  observed  that  the  constitu- 
tion provided  that  county  boards  might  make 
provision  for  "other  expenses,"  and,  such  be- 
ing the  case,  the  court  very  properly  held  that 
whore  salary  only  had  been  prescribed  the  offi- 
cer was  entitled  to  his  expenses  in  addition 
thereto;  but  it  will  be  seen  that  our  statute  con- 
tains no  such  provisions,  in  the  absnice  of 
which  we  conclude  the  salary  prescribed  was 
intended  to  cover  all  expenses  except  such  as 
are  enumerated  In  the  act  in  question.  It  fol- 
lows that  the  Judgment  is  reversed  and  the  writ 
dismissed. 


SABIN  V.  ANDERSON  et  al. 

(Supreme  Court  of  Oregon.    July  31,  1887.) 

Fracovlsnt  Convstakceb  —  Evidence  —  Riohts 
OP  Orantbi— Ckbditoks'  Suits— 

EiJUITT  JUKISDICTIOS. 

1.  An  insolvent,  for  the  purpose  of  putting 
notes  due  him  beyond  the  rpach  of  his  creditors, 
delivered  them  to  two  bankers,  who  gave  negotia- 
ble cash  certificates  of  deposit  for  $0,479.23,  the 
amount  of  the  notes.  It  was  agreed  that  the 
bankers  were  to  receive  5  per  cent,  for  collect- 
ing, and  to  account  to  him  for  the  proceeds,  and 
tliat  he  was  not  to  negotiate  the  certificates  with- 
out explaining  the  conditions  of  their  issuance. 
Subsequently  the  bankers  tried,  but  failed,  to 
give  in  the  place  of  said  certificates  another,  cer- 
tificate providing  that  unpaid  notes  were  to  be 
turned  hi  as  ch^  when  the  certificate  was  pre- 
sented for  collection;  and  so,  fearing  the  insolvent 
would  transfer  the  certificates  to  a  bona  fide 
holder,  they  procured  an  agent  to  buy  tliem  for 
$2,800,  paid  for  with  their  money.  Briil,  that 
they  were  particeps  criminis  with  the  insolvent, 
aud,  as  fraudulent  grantees,  were  personally  lia- 
ble to  his  creditors  for  the  amount  of  the  notes, 
which  were  all  collected. 

2.  As  the  $2,800  was  paid  to  protect  them- 
selves, and  not  to  restore  the  property  held  by 
them  in  fraud  of  creditors,  they  were  entitled 
to  no  credit  therefor. 

3.  The  right  to  prosecute  in  a  court  of  equity 
a  creditors'  bill,  to  uncover  assets  fraudiilently 
conveyed,  and  to  comiiel  an  accounting,  was  not 
superseded  by  the  garnishment  and  attachment 
laws,  since  a  legislative  intention  tliat  it  should 
be  80  superseded  does  not  appear,  and  in  the 
absence  of  such  intent  the  jurisdiction  of  equity 
is  not  abrogated  by  the  creation  of  a  new  legal 
remedy. 

4.  Garnishment  and  attachment  laws  do  not  af- 
ford an  adequate  and  complete  remedy  to  uncover 
assets  fraudulently  conveyed  and  to  compel  an  ac- 
counting. 

5.  The  institution  of  garnishment  proceedings 
which  do  not  come  to  trial  on  their  merits  is  uu 
bar  to  the  prosecution  of  a  creditors'  bill. 


Appeal  from  circuit  court,  TJmatiUa  county; 
Stephen  A.  Lowell,  Judge. 

Suit  by  R.  L.  Sablu  against  WflUam  Anderson 
and  others.  From  a  decree  tor  plaintiff,  de- 
fendants appeaL     Affirmed. 

R.  J.  Slater,  for  appellants.  W.  F.  Butdier, 
for  respondent 

WOLVERTON,  3.  In  February,  1889,  the 
defendants,  William  Anderson  and  D.  B.  Wat- 
son, were  partners,  and  engaged  in  the  mer- 
cantile business  at  Adams  in  Umatilla  county. 
Or.  About  that  time  Watson  sold  his  interest 
In  the  business,  including  the  accounts,  to  An- 
derson, who  assumed  the  payment  of  the  firm's 
Indebtedness,  and  continued  the  business  until 
the  early  part  of  June,  and  in  the  meantime 
contracted  other  Indebtedness.  On  July  5th 
the  plaintiff,  to  whom  had  been  assigned  tbe 
claims  of  creditors  of  Anderson  &  Watson  and 
of  Anderson  individually,  began  acticm  against 
them,  in  which  writs  of  attaclunent  were  Issued, 
and  notices  of  garnishment  served  upon  Li.  D. 
Lively  and  J.  H.  Bently,  two  of  the  defendants 
herein,  who  were  doing  a  banking  business  as 
partners  under  the  firm  name  of  the  Umatilla 
County  Bank.  Proceedings  tmder  the  garnish- 
ment were  three  times  set  in  operation  to  re- 
quire them  to  answer  touching  any  property  of 
Anderson  and  Anderson  &  Watson  in  their 
hands  subject  to  garnishment,  but  were  as 
many  times  dismissed  upon  their  motion,  and 
in  neither  instance  did  they  come  to  trial  npon 
the  merits.  The  final  dismissal  was  effected 
June  10,  1893,  and  four  days  thereafter  Judg- 
ments were  given  and  entered  against  defend- 
ants in  said  actions,  upon  which  executions 
were  duly  Issued,  and  returned  nulla  bona,  and 
it  is  alleged  that  all  defendants  are  insolvent 
except  Lively,  who  has  property  consisting  <rf 
real  estate  and  bank  stock  acquired  largely  with 
the  proceeds  of  certain  promissory  notes  trans- 
ferred by  Anderson  to  the  Umatilla  County 
Bank  In  fraud  of  plaintiff's  assignors.  This  suit 
was  instituted  January  1.5.  18&1,  and  the  court 
below  found  ^tbat  Lively  &  Bently  had  collect- 
ed tbe  notes,  and  were  trustees  of  the  funds  de- 
rived therefrom,  and  entered  a  personal  decree 
against  them  for  the  amount  thereof,  with  ac- 
crued interest  from  the  date  of  the  collection. 
From  this  decree  the  defendants  appeal. 

The  proof  clearly  discloses  and  establishes  the 
following  facts:  Prior  to  June  18  and  24. 1888. 
Anderson  was  tbe  owna*  of  a  large  niunber  of 
accounts,  including  those  purchased  from  the 
firm  of  Anderson  &  Watson,  for  many  of  which 
he  procured  from  the  debtors  their  negotiable 
promlRsory  notes.  On  June  18th  Andnaon 
went  with  a  number  of  these  notes,  aggregat- 
ing $.'>.280.02,  to  the  Umatilla  County  Bank, 
and  it  was  then  and  there  agreed  between  hJm 
and  tbe  proprietors  of  the  bank  that  the  Imnk 
should  collect  the  notes,  and  account  to  Ander- 
son for  tbe  proceeds  thereof  on  November  20, 
1889.  or  for  the  notes,  if  any  remained  uncollect 
ed,  for  which  services  it  was  to  receive  a  com- 
mission of  5  per  cent,  upon  the  amountcoUected 
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Tbe  bank,  however,  by  Its  casbter,  J.  H.  Bent- 
ly,  gave  Anderaon  tbe  ordinary  cash  certificate 
of  deposit  for  a  sum  equivalent  to  said  amount, 
negotiable  In  form,  and  made  payable  to  the  or- 
der of  himself  on  the  date  last  named.  It  was 
farther  agreed  that  this  certLflcate  should  not  be 
negotiated  by  Anderson,  or,  if  he  should  nego- 
tiate It,  that  he  should  explain  to  the  purchaser 
the  real  transaction  and  agreement  between  him 
and  the  bank  touching  the  deposit  and  collec- 
tion of  the  notes,  and  the  manner  in.  which  the 
certificate  should  be  redeemed  by  tbe  bank. 
On  the  24th  day  of  June,  Anderson  deposited 
with  the  bank  another  lot  of  notes  aggregating 
$1,190.20,  upon  like  conditions,  and  for  which  a 
like  certificate  was  issued.  Subsequently,  but 
prior  to  the  maturity  of  the  certificates,  the 
bank,  becoming  alarmed  lest  Anderson  should 
transfer  them  to  a  bona  fide  holder,  sent  an 
rgent  to  pnrchise  them  apparently  for  oneE.  De 
Peat,  but  In  reality  for  itself,  for  which  purpose 
the  funds  of  the  bank  were  used.  The  first 
c«tlflcate  was  secured  November  16th,  for 
which  the  bank  paid  Anderson  $2,150,  and  the 
second  December  5th,  for  $650.  The  testimony 
shows  beyond  peradventure  that  Anderson,  at 
the  time  of  the  deposit  of  these  notes  with  the 
bank,  placed  them  there  under  the  conditions 
above  delineated  for  the  purpose  of  concealing 
than  and  putting  them  beyond  the  reach  of 
his  creditors.  It  was  stondy  contended,  how- 
ever, that  the  bank,  or  Its  pn^rietors.  Lively 
&  Bently,  did  .lot  share  with  Anderson  In  such 
purpose,  and  that  the  transaction  upon  their 
part  was  bona  fide,  and  without  knowledge  of 
.  the  Insolvency  of  Anderson  &  Watson,  or  of 
fbe  purpose  or  intent  of  the  said  Anderson  In 
seeing  and  entering  into  such  an  arrangement 
or  agreement  with  the  bank.  But  we  think 
Lively  tt  Bently  were  particeps  crimlnis  with 
Anderson  In  the  scheme  to  defraud  his  credit- 
ors. Ibey  allege  In  their  answer  that  Ander- 
son sold  the  notes  to  the  bank,  and  that  the 
bank  gave  the  cash  certificates  of  deposit  as  a 
consideration  for  their  purchase.  Mr.  Lively, 
however,  virtually  admits  by  his  testimony  that 
tbe  certificates  did  not  express  the  real  nature 
of  tbe  transaction.  Soon  after  theh:  Issuance 
he  endeavored  to  have  them  replaced  by  an- 
other, which  he  testified  contained  these  words: 
"All  unpaid  notes  indorsed  by  Anderson  to  be 
tamed  In  as  cash  on  this  certificate  when  pre- 
sented for  payment,"  and  assigned  as  a  reason 
for  his  solicitude  In  securing  the  exchange  that 
be,  since  the  transaction,  learned  that  Anderson 
had  beoKue  insolvent,  and  hence  that  his  in- 
dorsements upon  the  notes  sold  to  the  bank 
were  of  no  value;  and  further  explained  that, 
"as  all  the  unpaid  notes  stiould  be  tamed  In  as 
cash,  and  they— -the  certificates  of  deposit— be- 
ing transferable,  and  he  not  being  responsible, 
we  thought  it  better."  He  claims  that  the  bank 
relied  upon  Anderson's  indorsement  to  make 
tt  whole  for  any  notes  that  should  prove  to  be 
uncollectible,  but  the  fact  Is  that  none  of  the 
notes,  although  many  of  them  fdl  due  prior  to 
tbe  matnrtty  of  the  certificates,  were  ever  pro- 
tested for  nonpayment,  ao  as  to  hold  Anderson, 


and  no  attempt  of  the  kind  was  ever  made,  so 
far  as  the  testimony  dlsdoses.  These  transac- 
tions are  not  altogether  In  harmony  with  the 
idea  of  a  direct  purchase  of  the  notes  by  the 
bank.  But  beyond  this  the  plalntifT  produced 
and  put  In  evidence  a  copy  of  the  certificate 
with  which  Mr.  Lively  endeavored  to  replace 
those  first  Issued.  Omitting  date  and  signa- 
ture, it  la  as  foUows,  to  wit:  "William  Anderson 
has  deposited  in  this  bank  sixty-four  hundred 
and  seventy-nine  &  **/ioo  dollars  in  notes  for 
collection,  payable  to  the  order  of  himself  on 
r^Tim  of  this  certificate,  properly  Indorsed, 
Nov.  20th,  '89;  all  unpaid  notes  to  be  turned 
In  as  cash  on  this  certificate  whai  it  is  pre- 
sented for  collection.  Not  subject  to  check." 
And  this  Is  in  accord  with  the  real  transaction 
as  It  was  evidently  understood  between  the  par- 
ties, and  as  Bently  admitted  It  to  be  prior  to  bis 
severance  of  his  relations  with  the  firm  of 
Llvdy  &  Bently.  So  we  take  It  that  the  trans- 
fer of  these  notes  to  the  bank  was  made  by  An- 
derson for  the  purpose  of  concealing  and  placing 
them  beyond  the  reach  of  his  creditors,  and 
thereby  to  defraud  them,  and  that  Messrs.  Live- 
ly &  Bently  were  cognizant  of  his  purpose, 
and  participated  in  the  scheme  with  intent  to 
aid  and  assist  him  in  Its  full  accomplishment 

Two  defenses  are  Interposed.  The  first  is 
that  Lively  &  Bently  were  bona  fide  purchasers 
of  the  notes  for  value,  without  notk»  of  Ander- 
son's Intended  fraud,  and  this  we  have  dis- 
posed of  upon  the  evidence;  and  the  second  is 
that  plalntUI  has  an  adequate  remedy  at  law  by 
way  ot  attachment,  and  hence  that  he  cannot 
maintain  the  suit.  It  was,  however,  also  con- 
tended that  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  suit.  The 
record  shows  that  a  demurrer  for  that  cause 
was  interposed,  but  was  overruled  by  consent 
of  parties.  Tbe  defendants  thereupon  answer- 
ed, and  no  further  objection  was  made  to  the 
sufficiency  of  the  complaint  until  the  trial  in  this 
court.  Under  these  circumstances,  if  the  com- 
plaint will  support  a  verdict,  It  should  stand; 
and  we  have  no  doubt  of  Its  sufficiency  for 
that  purpose.  It  is  urged  that  a  creditors'  bill 
will  not  lie  to  reach  to  the  negotiable  promis- 
sory notes  of  a  d^tor  in  the  hands  of  a  third 
person  for  the  piui)08e  of  subjecting  them  to  the 
payment  of  their  claims  and  demands,  but  that 
question  Is  not  here  for  solution.  The  notes 
which  were  transferred  by  Anderson  to  the 
bank  were  all  paid  prior  to  the  commencement 
of  this  suit,  and  the  m<»iey  collected  thereon  is 
all  that  Lively  &  Bently  now  have  in  theh- 
hands.  Was  the  plaintitT's  remedy  at  law  by 
attachment  adequate?  It  may  be  premised  that 
the  defendants  Lively  &  Bently  claimed  the 
ownership  of  these  notes  by  purchase  from  An- 
derson, and  that  the  latter  had  no  faiterest  in 
the  proceeds  thereof.  It  was  not  known  to  the 
plaintiff  what  amount  of  these  funds  Lively  & 
Bently  had  in  their  hands,  and  an  accounting 
was  neces.<<ary,  so  that  the  jurlFdiction  of  a  court 
of  equity  to  entertabi  a  creditors'  bill  as  it  ex- 
Isted  at  common  law  was  clear  upon  two 
groonds:    First,  to  determine  tbe  nature  of 
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the  transaction,— whether  it  was  intended  as  a 
fraud  upon  the  creditors;  and,  second,  to  com- 
pel an  accounting,  and,  unless  this  remedy  is 
superseded  by  the  one  by  attachment  provided 
for  by  the  statute,  plaintiff  is  still  entitled  to 
invoke  it.  It  is  a  rule  of  law  well  established 
that,  where  a  new  power  is  conferred  upon  the 
law  courts,  ttiat  unless  that  statute  conferring 
it  contains  negative  words,  or  other  language 
expressly  takhig  away  the  pre-existing  equita- 
ble Jurisdiction,  or  uidess  the  legislative  intent 
to  abolish  the  Jurisdiction  Is  clearly  manifest 
from  a  consideration  of  the  whole  scope  of  the 
enactment,  its  reasonable  construction,  and  its 
operation,  the  former  Jurisdiction  of  equity  wlU 
continue  unabridged.  1  Pom.  Eq.  Jur.  f  279; 
Sprtakle  v.  Wallace,  28  Or.  201,  42  Pac  487; 
Union  Pass.  Ry.  Co.  v.  Mayor,  etc.  (Md.)  17  Atl. 
033;  Latham  v.  McGinnls,  29  Dl.  App.  152;  Mc- 
Nab  V.  Heald,  41  lU.  326;  Monroe  v.  Beld. 
(Xeb.)  64  N.  W.  983;  Ludes  v.  Hood,  29  Kan. 
49.  In  such  case  the  statutory  remedy  is  re- 
garded as  cumulative,  and  the  equitable  domin- 
icn  will  continue  as  affording  a  concurrent  rem- 
edy. Sprhikle  v.  Wallace,  supra;  Heroy  v.  Gib- 
son, 10  Bosw.  591;  High,  Rec.  i  401;  Fdden- 
heimer  v.  Tressel,  6  Dak.  265,  43  N.  W.  94. 
Without  further  elaboration,  it  is  clear  that  the 
legislature  did  not  Intend,  in  providing  for  at- 
tachment and  garnishment  at  law,  to  supersede 
the  Jurisdiction  to  uncover  assets  when  trans- 
ferred in  fraud  of  creditors,  and  to  compel  an 
accounting.  Furthw  than  tliis,  the  remedy  at 
law  which  will  in  any  event  preclude  the  equi- 
table Jurisdiction  must  be  plain,  adequate,  and 
complete.  It  must  be  adapted  to  the  particular 
exigency,  and  as  practical  and  efficient  to  the 
ends  of  Justice  and  its  prompt  administration 
as  the  remedy  in  equity.  McKlnney  v.  Curtiss, 
60  Mich.  611,  27  N.  W.  691;  Gulllckson  v.  Mad- 
sen,  87  Wis.  19,  57  N.  W.  965;  Hodges  v. 
Kowhig,  58  Conn.  12,  18  AU.  979;  Fitzmaurice 
V.  Mosier,  116  Ind.  363,  16  N.  E.  175,  and  19 
N.  E.  180;  Gormley  v.  Clark,  134  U.  S.  338, 
.^9,  10  Sup.  Ct.  554;  Kilboum  v.  Sunderland, 
130  U.  S.  505,  514,  9  Sup.  Ct.  594;  Warner  t. 
McMuUln,  131  Pa.  St.  370.  382,  18  AU.  1056; 
Henderson  v.  Johns,  13  Colo.  280, 22  Pac.  461. 

But  the  remedy  by  attachment  is  not  as  effi- 
cient as  by  suit  in  the  nature  of  a  creditors'  bllL 
In  pursuing  it  in  this  case  under  the  garnish- 
ment proceedings  the  plaintiff  was  confronted 
with  the  alleged  sale  of  these  notes,  wliich  was 
fraudulent  as  to  him,  and  their  collection,  thus 
rendering  an  account  necessary  to  determine 
witat  amount  of  the  funds  stil  remained  in  the 
hands  of  the  garnishees.  In  such  proceedings 
a  personal  Judgment  may  be  entered  against  the 
garnishee  for  the  value  of  property  of  the 
debtor  found  In  his  possession,  but  the  remedy 
against  his  disposal  thereof  in  the  meantime  is 
not  efficient  as  in  equity,  where  it  may  be  taken 
into  custod}',  especially  after  Judgment  and  is- 
sue of  execution  and  return  nulla  bona.  Had- 
den  V.  Spader,  20  Johns.  554.  In  further  illus- 
tration of  the  proposition,  see  Plerstoff  v.  Jor- 
ges,  86  Wis.  128,  50  N.  W.  733,  GuUickson  v. 
Madsen.  supra,  and  Feldenhelmer  t.  Tressel, 


supra.  True,  in  the  present  case  the  defend- 
ant had  entered  upon  the  prosecution  of  gar- 
nishee proceedings  against  Uvdy  &  Bently  upon 
three  different  occasions,  and  had  proceeded  in 
one,  and  perhaps  two,  instances  far  enough  to 
obtain  their  written  answers  to  the  petition  for 
a  citation  requiring  their  aiH>earaace,  and  to 
interrogatories  subsequently  served;  but  In  nei- 
ther instance  did  tlie  matter  come  to  trial  upon 
its  merits,  and,  in  the  view  we  have  taken  of 
the  law,  plaintiff  was  not  precluded  from  pur- 
suing his  remedy  In  equity.  WTaere  the  fraudu- 
lent grantee  or  donee  has  sold  the  property  con- 
veyed to  him,  or  mingled  it  with  his  own,  a  de- 
cree will  be  rendered  charging  him  personally 
with  the  value  thereof,  and  be  may  be  called 
upon  to  account  for  Just  what  property  has 
come  into  his  hands.  5  Enc.  PL  &  Prac.  601; 
Diiworth  V.  Curts,  139  HI.  508,  20  N.  E.  861. 
But  Lively  &  Bently  contend  that,  in  any 
event,  they  ought  to  have  credit  in  the  account 
for  the  !ii2,800  which  they  paid  to  Anderstm  for 
the  recovery  of  the  outstanding  certificates  is- 
sued by  the  bank.  The  functions  of  a  credit- 
ors' bill  are  to  pursue  a  fund,  or  to  restore  a 
right  lost  by  law,  and  not  to  visit  the  fraudu- 
lent grantee  with  damages.  If  a  person  had 
property  of  which  he  has  obtained  possession 
with  a  purpose  to  defraud  the  creditors  of  an- 
other, he  is  under  no  legal  obligation  to  turn  it 
over  to  such  creditors;  but,  if  he  is  honest,  he 
will  restore  it  to  him  to  whom  it  belongs,  that 
it  may  be  applied  in  satisfaction  of  their  de- 
mands, if  wanted.  Now,  we  presume  Uiat  if 
such  a  person  had  honestly  parted  with  what 
he  fraudulently  received,  before  the  rights  of 
the  creditors  are  fixed  by  Judgment  and  the 
filing  of  the  blU,  he  ought  to  be  exonerated  from 
further  liability.  Swift  v.  Holdridge,  10  Ohio, 
23^  But  that  is  not  what  Lively  &  Bent- 
ly iave  done  in  this  instance.  What  they  did 
was  the  result  of  their  solicitude  to  protect 
themselves  against  the  acts  of  Anderson,  and 
not  to  restore  property  held  by  them  In  fraud 
of  creditors.  How  v.  Camp,  Walk.  Ch.  427, 
is  a  case  similar  in  principle,  where  lands  had 
been  conveyed  in  fraud  of  creditors,  and  the 
fraudulent  grantee  had  disposed  of  a  portion  of 
them  to  bona  fide  purchasers,  and  paid  a  portion 
of  the  purchase  money  over  to  the  fraudulent 
grantor.  In  taking  the  account  the  court  re- 
fused to  allow  credit  for  the  money  thus  paid 
over,  and,  discussing  the  case,  the  chancellor 
says:  "This  is  not  a  case  of  constructive,  but 
positive,  fraud  against  creditors,  in  which  the 
grantee  is  particeps  crlminls.  When  that  Is  the 
case,  the  rule  is  not  to  allow  the  grantee,  in 
taking  the  account,  for  any  advances  made  to 
the  grantor,  as  it  would,  to  the  extent  of  such 
allowance,  be  giving  effect  to  the  fraud,  and  re- 
move the  chief  obstacle  to  third  persons  assist- 
ing debtors  in  defrauding  their  creditors,  by  in- 
demnifying tUem  against  pecuniary  loss  in  case 
of  detection."  Spencer,  J.,  in  Sands  v.  Codwise, 
4  Jotms.  599.  says:  "It  would  not  l)ecome  a 
coinrt  of  equity  to  take  a  single  step  to  save 
harmless  a  party  detected  in  a  fraudulent  com- 
bination to  cheat.    No  right  can  be  deduced 
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from  an  act  founded  tn  actual  fraud."  So  U  Is 
here.  This  court,  In  the  exercise  of  equitable 
Jurisdiction,  cannot  take  an  account  between 
the  parties  to  the  fraud  for  the  purpose  ot  reim- 
bursing the  fraudulent  assignees  for  any  money 
they  may  have  expended  for  the  sole  protection 
of  themselves  without  regard  to  the  right  of 
the  creditors.  The  decree  of  the  court  below 
-win  l>e  affirmed. 


MATLOCK  V.  BABB  et  al. 

(Supreme  Court  of  Oregon.    July  31,  1897.) 

Crbditohs'  Bill— Lies  op  Gakxishmbnt. 

1.  The  remedy  by  credit  ors'  bill  is  not  super- 
seded by  gamiance  proress  and  proceedingH  sup- 
plementary to  judgment. 

2.  Garnishmeut  of  a  person  to  whom  a  fraudu- 
lent oonveyance  has  been  made  gives  a  sufBcient 
lien  on  the  property  to  8Up]iort  a  creditors'  bill, 
and  return  of  ezecution  nulla  bona  is  not  neces- 
sary. 

Appeal  from  circuit  cotnrt,  Umatilla  county; 
Stephen  A.  Lowell,  Judge. 

Suit  by  W.  F.  Matlock  against  W.  H.  Babb 
and  others.  Decree  for  plaintUf.  Defendants 
appeal.    Affirmed. 

On  or  about  the  17th  day  of  April,  1896,  the 
plalntitt  recovered  a  Judgment  In  the  cbrcult 
court  of  the  state  of  Oregon  for  Umatilla 
county  against  the  defendant  W.  H.  Babb  up- 
on an  Indebtedness  that  had  accrued  prior  to 
January  1,  1892,  for  the  sum  of  $1,870.53  and 
$25  costs  and  disbursements,  and  on  Decem- 
ber 19,  1896,  recovered  a  second  Judgment  in 
the  same  court  against  him  for  the  sum  of 
$2,304  and  $26.40  costs  and  disbursements. 
Writs  of  execution  were  duly  Issued  thereon, 
and  under  the  one  Issued  npon  the  first  Judg- 
ment the  sheriff  levied  upon  68  head  of  cattle 
by  taking  them  Into  his  possession,  and  upon 
some  32  head  additional  by  the  process  of 
garnishment  served  upon  the  defendants  R.  S. 
I'erklns,  G.  W.  Hunt,  and  O.  W.  Ingalls,  In 
whose  possession  they  were  at  the  time  of  the 
levy,  all  as  the  property  of  Babb.  The  sher- 
iff, by  virtue  of  the  other  writ,  subsequently 
levied  npon  the  same  pr(^>erty  in  Uke  manner. 
Concerning  these  cattle  the  plaintiff  alleges,  in 
substance,  that  alx>ut  January  1,  1892,  W.  H. 
Babb  was,  ever  since  has  been,  and  now  is 
the  owner  thereof;  that  about  December, 
1893,  he  leased  them  to  one  Pet»  Schwab, 
but  that  in  reducing  the  agreement  to  writing 
he  used  the  name  of  his  wife,  Hannah  X. 
Babb,  one  of  the  defendants  herehi,  as  lessor, 
and  cansed  the  same  to  be  signed  by  her  as 
snch;  that  Babb  caused  said  lease  to  be  so 
executed  for  the  purpose  of  deceiving  his  cred- 
itors, and  particularly  the  plaintiff,  and  to 
hinder  and  delay  the  collection  of  thdr  Just 
demands;  that  thereafter  the  said  Hannah  N. 
Babb,  for  the  purpose  of  hindering,  delaying, 
and  defrauding  said  creditors,  and  for  the  fur- 
ther purpose  of  cheating  and  defrauding  the 
said  W.  H.  Babb,  made  a  pretended  transfer 
of  the  cattle  to  said  Perkins,  and  that  he  ac- 
c^ted  the  said  transfer  with  like  Intent  and 


purpose;  that  said  pretended  transfer  was 
without  any  good  or  valuable  consideration, 
and  was  accepted  by  Perkins  with  full  knowl- 
edge that  said  property  belonged  to  Babb.  It 
Is  further  alleged  that  the  defendants  Himt 
and  Ingalls  claim  some  interest,  right,  or  title 
In  and  to  said  cattle,  but  that  such  right  or 
Interest,  whatever  It  might  be,  is  inferior  and 
subordinate  to  the  rights  of  plaintiff;  that  all 
of  the  defendants  are  Insolvent,  and  that  Babb 
has  no  property  other  than  the  cattle  out  of 
which  to  make  the  amount  of  the  execution-s; 
and  that  Perkins,  Hunt,  and  Ingalls  threaten 
to  sell  and  dispose  of  the  cattle  now  in  their 
possession,  and  appropriate  the  proceeds  to 
their  own  use,  to  the  Irreparable  Injury  of 
plaintiff.  A  demurrer  was  Interposed  to  the 
complaint  in  behalf  of  Perkins,  Hunt,  and 
Ingalls  and  Hannah  N.  Babb,  which  l)elng 
overruled  by  the  court,  and  a  decree  given 
and  entered  In  favor  of  plaintiff,  these  de- 
fendants appeal. 

A.  D.  Stlllman  and  J.  C.  Leasure,  for  appel- 
lants. J.  J.  Balleray  and  Jas.  H.  Haley,  foj 
respondent. 

WOLA'ERTON,  J.  (after  stating  the  facts). 
The  appellants  insist  that  the  complaint  Is 
Insufficient  for  two  reasons:  First,  that  it 
shows  plaintiff  has  an  adequate  remedy  at 
law  under  the  process  of  gamlshuient;  and, 
second,  that  the  facts  stated  do  not  entitle 
plaintiff  to  maintain  a  creditors'  suit  In  aid 
of  an  execution  at  law,  and.  Incidentally,  that 
it  falls  to  show  the  plaintiff  had  exhausted  his 
remedy  at  law,  or  that  he  had  procured  a  re- 
turn nulla  t>ona  upon  his  executions.  In  sup- 
port of  the  affirmative  of  the  first  question  it 
Is  argued  that  the  remedy  by  creditors'  bill 
In  equity  is  superseded  by  the  garnishee  pro- 
cess and  by  the  proceedlpgs  supplementary  to 
execution.  In  so  far  as  it  pertains  to  such 
process  under  a  writ  of  attachment,  we  have 
Just  decided.  In  Sabln  v.  Anderson,  49  Pac. 
870,  tliat  the  equitable  Jurisdiction  ordinarily 
asserted  by  means  of  the  creditors'  bill  Is  not 
superseded  thereby,  and  that,  where  garnishee 
proceedings  have  not  been  invoked  to  the  ex- 
tent of  obtaining  a  trial  upon  the  merits,  a 
creditors'  bill  will  lie  to  uncover  property 
transferred  for  the  purpose  of  defrauding 
creditors  and  for  an  accounting.  It  Is  there- 
fore unnecessary  to  discuss  the  question  fur- 
ther here.  But  this  case  Involves  the  further 
question  as  to  whether  the  proceedings  sup- 
plementary to  execution  have  superseded  the 
equitable  Jurisdiction,  and  to  this  the  same 
answer  must  be  given.  The  statute  provides, 
In  effect,  that  after  the  Issuance  of  an  execu- 
tion, and  upon  proof  to  the  satisfaction  of  the 
court  or  Judge  thereof  that  the  Judgment  debt- 
or has  property  liable  to  execution  which  be 
refuses  to  apply  towards  the  satisfaction  of 
the  Judgment,  he  may  be  required  to  appear 
and  answer  under  oath  concerning  his  prop- 
erty; and,  if  It  appear  that  he  has  any  prop- 
erty subject  to  execution,  the  court  or  Judge 
may  make  an  order  directing  him  to  apply 
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the  same  In  satisfaction  of  the  judgment,  or 
the  property  may  be  levied  upon  and  sold  as 
provided  by  law.  The  court  or  Judge  may 
also  make  an  order  restraining  the  debtor 
from  in  any  manner  dlsi)osing  of  his  property 
In  the  meantime,  and  for  disobedience  there- 
of he  may  be  punished  for  contempt.  Hill's 
Ann.  Laws  Or.  Si  30»-310.  Section  311  pro- 
vides another  means  for  procuring  the  attend- 
ance of  the  Judgment  debtor  for  examina- 
tion, and  section  312  gives  the  remedy  by  gar- 
nishment, and  this  Is  all  there  Is  of  the  pro- 
ceeding supplementary  to  execution.  Aside 
from  the  provision  for  the  garnishee  process, 
none  of  these  sections  provide  a  way  to  reach 
third  persons  who  may  be  holding  the  debt- 
or's property,  and  In  league  with  him,  to  de- 
prive the  creditor  of  the  benefit  of  his  execu- 
tion; and,  Indeed,  they  seem  to  have  been  in- 
tended to  uncover  assets  or  property  which 
are  within  the  possession  or  under  the  control 
of  the  debtor  only,  and  in  this  respect  the 
provisions  therein  for  supplementary  proceed- 
ings can  In  no  sense  take  the  place  of  a  cred- 
itors' bill.  The  ease  of  Feldenlieimer  v.  Tres- 
sel,  6  Dak.  205,  43  N.  W.  94,  Is  much  In  point. 
Spencer,  J.,  speaking  for  the  court,  says:  "We 
cannot  assume  that  the  legislature  Intended  to 
take  from  the  credltora  any  of  the  remedies 
that  they  enjoyed  under  the  court  of  chancery 
for  the  enforcement  of  their  Judgment  after 
having  exiiausted  their  remedy  at  law,  and 
turn  them  over  to  the  often  Inadetiuate  and 
imperfect  remedy  provided  by  the  statute  in 
regard  to  proceedings  supplementary  to  exe- 
cution. Upon  reason  and  authority  the  rem- 
edy by  creditors'  suit  exLsts  now  as  It  formerly 
did  under  the  Code  of  Chancery."  In  support 
of  this  view,  see  Bs-nnett  v.  McGulre,  58 
Barb.  025,  Burt  v.  Hoettinger,  28  Ind.  217, 
and  Monroe  v.  Reid  (Neb.)  04  N.  W.  083. 
There  Is  an  additional  reason  beyond  those 
a.ssigned  in  Sabin  v.  Anderson,  supra,  why  the 
garnishee  proceeding  is  not  as  effectual,  when 
applied  to  the  case  at  bar,  as  the  creditors' 
bill.  It  Is  disclosed  by  the  complaint  that 
Perkins,  Hunt,  and  Ingalls  are  all  claiming 
a  portion  of  this  property,  or  an  interest  there- 
in, not  jointly,  but  severally,  so  that  one  pro- 
ceeding would  probably  not  settle  all  dispute 
touching  the  title,  whereas  by  the  creditors' 
bill  this  end  may  bi>  accomplished.  See,  In 
this  connection,  I'lorstoff  v.  Jorges,  80  Wis. 
128.  50  X.  W.  735,  and  GuIIlckson  v.  Madsen, 
87  Wis.  19,  57  X.  W.  905. 

In  support  of  the  contention  that  the  facts 
stated  do  not  entitle  the  plaintiff  to  maintain 
a  creditors'  suit  In  aid  of  the  executions.  It 
is  urged  that  as  a  foundation  of  such  a  suit 
there  must  exist  an  actual  lien  upon  the 
property  which  is  the  subject  of  the  contest, 
and  that  an  attachment  which  Is  acquired 
by  the  garnishment  of  third  persons  having 
the  possession  thereof  does  not  fill  the  re- 
quirements necessary  to  constitute  such  a 
lien.  That  the  suit  will  lie  to  set  aside  an 
incumbrance  or  a  transfer  of  property  made 
to  defraud  creditors  in  aid  of  an  execution 


at  law,  there  can  be  no  controversy.  2 
Beach,  Mod.  Kq.  Jur.  i  924.  If,  after  secur- 
ing his  lien  by  the  Issue  of  an  execution  and 
a  levy  thereunder,  the  creditor  Is  compelled 
to  come  Into  a  court  of  equity  for  the  pur- 
pose of  removing  the  olwtruction  fraudulent- 
ly interposed  to  prevent  the  ample  execution 
of  the  writ,  he  may  do  so  inunediately  after 
he  has  obtained  his  lien  by  such  levy,  and, 
the  obstruction  l)elng  removed,  he  may  pro- 
ceed to  sell  the  property  under  the  execution, 
and  subject  the  proceeds  thereof  to  the  pay- 
ment of  his  judgment  Neither  is  he  requir- 
ed, in  such  a  case,  to  exhaust  his  remedy 
at  law,  or  to  have  an  execution  retomed 
nulla  bona,  before  he  can  resort  to  equity. 
The  lien  itself  gives  the  equitable  right  to 
have  the  fraudulent  transfers  and  incum- 
brances swept  away,  that  the  execution  may 
operate  effectively  to  transfer  the  better  ti- 
tle, and  produce  the  larger  returns  for  the 
judgment  creditor.  Vanderpool  v.  Xotley,  71 
Mich.  422,  39  X.  W.  574.  The  rule  is  dis- 
tinctly stated  In  Tappan  v.  Evans,  11  N.  H. 
327,  as  follows:  "Where  property  Is  subject 
to  execution,  and  a  creditor  seeks  to  have 
a  fraudulent  conveyance  or  obstruction  to  a 
levy  or  sale  removed,  he  may  file  a  bill  as 
soon  as  he  has  obtained  specific  lien  upon  the 
property,  whether  the  lien  be  obtained  by  at- 
tachment, judgment,  or  the  Issuing  of  an  exe- 
cution. But,  if  the  property  Is  not  subject 
to  levy  or  sale,  or  If  the  creditor  has  obtained 
no  lien,  he  must  show  his  remedy  at  law  ex- 
hausted by  an  actual  retmn  upon  his  execu- 
tion that  no  goods  or  estate  can  be  found 
(which  Is  pvu-suing  his  remedy  at  law  to  every 
available  extent),  before  he  can  file  a  bill  to 
reach  tlie  equitable  property  of  the  debtor." 
This  rule  was  approved  by  Judge  Oeady  in 
Hahn  v.  Salmon,  20  Fed.  806.  And  it  has 
been  held  by  this  court  that  an  attachment 
lien  before  Judgment  Is  a  sufficient  foundation 
upon  which  to  invoke  the  equitable  jurisdic- 
tion to  remove  fraudulent  impediments  which 
may  stand  in  the  way  of  laying  hold  of  the 
property,  and  applying  it  to  the  payment  of 
the  demands  of  attaching  creditors.  Daw- 
son V.  Sims,  14  Or.  561,  13  Pac.  506.  Now, 
the  property  of  a  debtor  in  the  hands  of  a 
third  party  is  levied  upon  by  execution  in 
like  manner  as  the  same  may  be  attached 
(subdivision  4,  $  283,  HlU's  Ann.  Laws  Or.); 
and  where  property  is  levied  upon  or  attach- 
ed in  the  hands  of  a  third  person,  and  be  has 
given  a  certificate  as  required,  the  officer 
may,  in  the  further  execution  of  the  writ, 
take  the  property  wherever  he  can  find  It. 
and  sell  and  appb'  it  in  satisfaction  of  such 
writ.  Id.  H  284,  285.  Such  a  levy,  it  would 
seem,  places  the  property  In  custodia  legis. 
Mr.  Wade,  In  his  work  on  Attachments  (sec- 
tion 331),  says:  "SuKwsing  the  property  in 
the  hands  of  the  garnishee  to  be  attachable, 
and  the  property  attached  by  the  proceeding 
taken  for  that  purpose,  he  thereafter  holds 
It  subject  to  the  judgment.  Thenceforward 
the  property  is  in  the  custody  of  the  law, 
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and  the  garnishee  becomes  tta  legal  custo- 
dian." To  the  same  effect,  see,  also,  Drake, 
Attachm.  i  453;  Renneker  t.  Davis,  10  Rich. 
Eq.  289.  The  very  purpose  of  the  levy  by 
samlskment,  as  well  &a  by  actual  seizure,  is  to 
create  a  Ucn,  and  thereby  charge  the  property 
with  the  payment  of  the  debt.  The  priority 
of  levy  gives  a  superior  right,  as  it  respects 
other  attaching  creditors  and  all  subsequent 
purchasers  and  incumbrancers,  and  upon 
principle  there  Is  no  sufficient  reason  why 
such  a  lien  should  not  support  a  creditors' 
bill  in  aid  of  an  execution  at  law.  The  case 
of  SaWn  V.  MlcheU,  27  Or.  66,  39  Pac.  685, 
was  supported  and  the  suit  maintained  upon 
a  like  lien,  although  the  question  raised  here 
was  not  directly  decided.  We  think  the  lien 
is  snfficient  to  support  the  equitable  remedy 
sought  to  be  invoked.  It  follows  that  there 
was  no  error  in  overruling  the  demurrer, 
and  the  decree  of  the  court  below  will  there- 
fore be  affirmed. 


BATON  V.  McNBlLL. 

(Supreme  Court  of  Oregon.    July  81,  1897.) 

RArLROADs— Fences— Depot  Okodnps—  Injvkies 

TO  BT(K!K. 

1.  Plalntiirs  evidence  showed  that  his  horses 
were  seen  at  3  p.  m.  before  the  day  of  their  in- 
jury a  mile  east  of  cattle  guards  which  were  mark- 
e<l  with  blood  and  hair,  traces  of  which  were  seen 
along  the  track  to  where  the  injured  horses  were 
fonnd  at  a  place  some  distance  west  of  said  cattle 
guards,  and  within  the  right  of  way,  inclosed  by 
a  fence  which  was  down  uot  far  from  the  horses. 
Held,  that  no  recovery  predicated  on  the  absence 
of  fence  required  by  statute  could  be  had,  as  the 
evidence  showed  that  the  horses  entered  at  a  place 
which  the  railroad  company  was  not  bound  to 
fence. 

2.  If  stock  injured  by  a  railroad  company  enter 
the  right  of  way  at  a  place  where  the  company  is 
not  bound  to  fence,  there  can  be  no  recovery 
without  proving  negligence. 

3.  Where  stock  entered  a  railroad  right  of  way 
on  the  depot  grounds  at  a  point  within  the  lawful 
Umlts  of  such  grounds,  the  fact  that  such  grounds 
were  larger  than  the  law  allows  is  immaterial,  in 
a  suit  to  recover  for  injuries  the  stock  received 
while  on  the  right  of  way. 

Appeal  from  circuit  court,  Union  county; 
Stephen  A.  Lowell,  Judge. 

Action  by  A.  E.  E^ton  against  E.  McNeill, 
receiver  of  the  Oregon  Railway  &  Navigation 
Company.  Prom  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

This  is  an  action  against  the  receiver  of  the 
Oregon  Railway  &  Navigation  Company  to  re- 
cover damages  for  loss  of  stock  killed  and  ht- 
jured  by  moving  trains  of  the  defendant,  and 
for  other  h^jmies  to  property.  The  complaint 
contains  seven  counts,  but,  as  the  assignments 
of  error  relate  to  the  second  cause  of  action 
alone,  no  further  reference  need  be  made  to 
the  others.  After  alleging  the  Incorporation 
of  the  railroad  company,  the  appointment  of 
the  defendant  as  receiver,  the  ownership  by 
plaintiff  of  certain  horses  and  mares,  the  com- 
plaint, for  a  second  cause  of  action,  avers  that 
the  animate  In  question,  without  the  fault  of 


the  plaintiff,  strayed  npon  the  track  of  Hit 
railroad  operated  by  the  defendant  at  a  point 
about  one-fourth  of  a  mile  northwest  of  the 
Union  depot  in  Union  county,  and  were  Ulled 
and  injured  through  the  negligence  and  care- 
lessness of  defendant's  agents  and  servants  in 
the  operation  and  management  of  his  locomo- 
tives and  cars,  to  plaintiff's  damage  In  the 
sum  of  $210  in  aggregate,  and  that  the  track 
and  grounds  of  the  railroad  at  the  point  wnere 
the  animals  were  killed  and  Injured  were  not 
fenced  as  required  by  law.  A  demurrer  to  this 
cause  of  action  on  the  ground  that  it  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action  being  overruled,  the  defendant  answer- 
ed, denying  the  allegations  thereof,  and  al- 
leging affirmatively  that  the  animals  in  ques- 
tion entered  upon  the  track  and  grounds  of 
the  railroad  at  the  depot  or  stations  grounds 
of  Union  BtatiOii.  A  reply  being  filed,  a  trial 
was  had,  resulting  in  a  verdict  in  favor  of 
plaintiff  for  the  sum  of  |85  upon  this  cause 
of  action,  and  defendant  appeals. 

J.  M.  Long  and  T.  M.  Crawford,  for  appel- 
lant. J.  M.  Carroll  and  T.  H.  Marsh,  for 
respondent. 

BE:AN,  J.  (after  stating  the  facts).  The  rec- 
ord contains  numerous  assignments  of  error, 
but  the  only  question  we  deem  it  necessary 
to  consider  is  as  to  whether  the  evidence  Is 
sufficient  to  support  the  verdict.  This  ques- 
tion arises  out  of  defendant's  motion  for  non- 
suit, as  well  as  his  motion  for  a  verdict  by 
direction  of  the  court  The  facts,  as  dis- 
closed by  the  testimony,  are  that  the  track  of 
the  railroad  operated  by  defendant  mns  east 
and  west  at  Union  station,  and  that  there  Is 
a  fence  and  cattle  guard  along  the  west  line 
of  the  depot  grounds.  We«t  of  this  line  the 
track  passes  through  the  farm  of  Shaw,  and 
is  fenced  on  both  sides  as  required  by  law. 
On  the  morning  of  the  2d  of  May,  1895,  scHue 
horses  belonging  to  the  plaintiff  were  found 
within  the  Inclosed  right  of  way  a  short  dis- 
tance west  of  the  cattle  guard,  with  their  legs 
broken  and  otherwise  badly  injured;  but  there 
was  no  evidence  whatever  npon  the  part  of 
the  {dalntlff  as  to  how  they  got  there,  unless 
it  is  to  be  inferred  from  the  testimony  of  the 
witness  Shaw,  who  says  that  the  fence  tndoa- 
ing  the  track  was  down  near  where  the  injur- 
ed animals  were  found.  But  the  failure  to 
keep  the  fence  In  repair  la  not  charged  aa  a 
ground  of  negligenoe  In  the  complaint;  nor  Is 
there  any  evidence  tending  to  show  that  the 
stock  entered  at  that  point,  or  that  the  con- 
dition of  the  fence  was  due  to  the  negligence 
of  the  defendant,  or  was  the  proximate  cause 
of  the  injury.  On  the  contrary,  the  evidence 
f<M-  the  plaintiff  is  to  the  effect  that,  about  8 
o'clock  of  the  day  before  the  injury,  the  ani- 
mals In  question  were  driven  by  the  witness 
Shaw  from  near  his  place  to  a  point  abont  one 
mile  east  of  the  depot,  on  the  public  highway 
leading  from  the  town  of  Union  to  the  station, 
and,  in  returning  from  that  point  to  the  place 
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whpre  tliey  were  found  Injured,  they  would 
necessarily  be  compelled  to  pass  the  station; 
tbnt  blood  and  hair  were  found  on  the  eattlo 
gnatA  wrst  of  the  depot,  and  along  the  track 
to  the  place  where  tlie  Injured  animals  were 
found,  thus  clearly  Indicating  that,  on  their  re- 
turn from  the  place  where  Shaw  left  them, 
they  had  probably  become  frightened  at  an 
approaching  train,  and  ran  down  the  track 
from  the  depot  grounds  across  the  cattle 
guard,  and  into  a  bridge,  and  In  so  doing  had 
been  Injured.  There  can  be  no  other  reason- 
able Inference  drawn  from  the  plaintlfC's  testi- 
mony. It  Is  concluslvrfy  shown  to  bare  been 
the  fact  by  the  uncontradicted  and  unimpeach- 
ed  testimony  of  the  trainmen  called  by  the 
defendant,  who  testified  that  at  2  o'clock  in 
the  morning,  as  the  train  approached  Union 
station  from  the  east,  they  discovered  a  band 
of  horses  on  the  track  a  short  distance  from 
the  station  building,  and  between  It  and  the 
switch  west  thereof;  that  the  animals  became 
frightened  at  the  approach  of  the  train,  and 
ran  west  along  the  track,  scrambling  through 
the  cattle  guard,  and  passed  out  of  sight;  that 
they  stopped  the  train,  and,  upon  again  mov- 
ing forward,  proceeded  cautloasly,  keeplnj;  a 
sharp  lookout;  that  a  short  distance  west  of 
the  cattle  guard  they  found  four  of  the  ani- 
mals in  a  bridge;  and  that  they  again  stopped 
the  train,  and  helped  them  oat  This  Is  all 
the  evidence  given  by  either  party  showing 
how  the  animals  came  to  be  Injured,  and  up- 
on these  facts  the  question  of  liability  depends. 
No  right  of  recovery  is  claimed  on  account  of 
the  negligence  of  the  agents  <h:  servants  of  de- 
fendant In  the  operation  and  management  of 
trains,  but  It  Is  predicated  wholly  on  the  ab- 
sence of  a  fence  as  required  by  statute;  and 
we  are  clearly  of  the  opinion  that  no  recovery 
can  be  had  on  that  account,  because  it  ap- 
pears that  the  animals  went  upon  the  track 
at  a  point  where  the  defendant  was  not  re- 
quired to  fence.  The  rule  is  unquestioned 
that  If  the  stock  enter  upon  a  railway  at  a 
point  where  the  statute  requires  the  road  to  be 
fenced,  and  are  Injured  or  killed  by  a  moving 
train,  the  railroad  company  will  be  liable  In 
damages,  whether  It  occurred  through  the 
negligence  of  the  company  or  not;  but,  if  they 
enter  at  a  place  where  the  law  does  not  re- 
quire the  company  to  fence,  a  dlfForent  rule 
prevails,  and  before  a  recovery  can  be  had  the 
plaintiff  must  prove  that  the  killing  was  caus- 
ed by  the  negligence  of  the  defendant.  Moses 
V.  ItailPoad  Co.,  18  Or.  .385,  23  Pac.  408;  RaU- 
road  Co.  r.  Bull,  72  111.  537;  Railway  Co.  ▼. 
Goodbar,  102  Ind.  506,  2  N.  E.  337,  ana  3  N. 
B.  162;  Bremmer  v.  Railroad  Co.,  Gl  Wis. 
114,  20  N.  W.  687;  Peters  v.  Stewart,  72  Wis. 
133,  39  N.  W.  380;  Baldwin  v.  Railway  Co., 
63  Iowa,  210,  18  N.  W.  884;  8  Wood.  Uy.  Iaw, 
par.  419.  In  Railway  Co.  v.  Cootlljar,  supra, 
Mr.  .lustice  Elliott  soys  that  "It  is  the  place 
of  entry  that  controls."  As  said  in  Railway 
Co.  V.  Tretts,  90  Ind.  450:  "The  place  of  en- 
try Is  the  material  question.  This  is  the  rul- 
ing in  many  cases.    LCitlng  a  number  of  cases.] 


I'hese  cases  declare  that  If  the  place  where 
the  animals  entered  was  one  which  the  rail- 
road comi>any  was  bound  to  fence,  and  the 
place  was  not  fenced,  the  company  Is  liable, 
although  the  place  where  the  animals  were 
klllrd  was  securely  fenced;  but,  if  the  ani- 
mals entered  at  a  point  where  the  railroad 
company  was  not  bound  to  fence,  the  compa- 
ny Is  not  liable,  although  the  animals  were 
killed  at  a  place  where  there  was  no  fence." 
The  evidence  of  the  case  at  bar  brings  It  clear- 
ly within  this  rule.  Under  the  statutes  and 
decisions  of  this  state,  a  railway  company  is 
not  required  to  fence  its  depot  grounds  or  rail- 
way tracks  therein.  Moses  v.  Railroad  Co., 
supra.  And  the  evidence  is  clear  that  the 
animals  went  upon  the  track  from  the  depot 
grounds,  and,  this  being  so,  their  injuries  were 
In  no  way  attributable  to  the  absence  of  a 
fence  required  by  the  statute. 

It  was  contended  to  some  extent  on  the  trial 
that  the  railroad  company  had  Included  In  its 
depot  grounds  more  land  than  It  lawfully  had 
a  right  to  do;  but  this  question  Is  wholly  Im- 
material In  this  ca.se,  because  the  undisputed 
evidence  shows  that  the  animals  went  upon 
the  track  at  a  point  between  the  station  build- 
ing and  the  west  switch,  and  there  is  no  sug- 
gestion that  such  point  is  not  within  the  depot 
groundti,  whether  their  proper  limit  is  a  ques- 
tion of  law  or  fact.  It  follows  that  the  Judg- 
ment of  the  court  below  must  be  reversed  and 
the  cause  remanded,  with  directions  to  enttv 
nonsuit  in  favor  of  the  defendant  as  to  the 
second  cause  of  action  set  up  in  the  complaint, 
and  to  render  Judgment  accordingly. 


FARREL  T.  OREGON  GOLD-MIN.  CO. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 

FOHEIOS   CoBI'OK*TION'9—  JURISDICTION  —  SehvICB 

OF  Process— Appkal— Record— Affidavits. 

1.  A  personal  judgment  by  default  may  be  ren- 
dcre<l  against  a  foreisn  corporation,  though  the 
return  of  the  service  does  not  show  that  it  was 
doing  business  in  the  state  when  Borvice  was 
made,  for,  thouRh  Hill's  Ann.  Laws,  S  516,  makes 
such  fact  essential  to  jurisdiction,  it  should  be 
shown  in  some  other  part  of  the  record. 

2.  A  foreign  corporation  doing  business  in 
Oregon  is  8ul>j<x-t  to  its  laws,  and  hence,  as  there 
is  no  siHvial  law  relative  to  service  upon  it,  a 
service  U|)On  its  president  is  prima  facie  sufficient, 
though  the  return  does  not  show  he  was  autlior- 
ized  to  represent  tlie  corporation,  in  view  of  the 
8tatut<>s  providing  for  such  service  upon  domestic 
corporations. 

3.  Hill's  Ann.  Laws,  !  543,  provides  that  a 
judgment  "shall  be  reviewed  only  as  to  questions 
of  law  appearing  upon  the  transcript."  Section 
541  defines  a  transcript  as  a  certified  copy  of  the 
jud;;ment  roll.  Section  272,  subd.  2.  defines  the 
judgment  roll  as  consisting  of  summons  and  re- 
turn, pleadings,  bill  of  exceptions,  and  orders  re- 
in ting  to  parties,  together  with  a  copy  of  the 
judRment  entry,  and  all  other  journal  entries  and 
orders  invDlviiiK  tlie  merits  and  necpssarily  af- 
fecting the  judgment.  Held,  that  affidavits  filed 
in  8upiM)rt  of  a  motion  to  vacate  a  judgment  are 
not  part  of  the  judgment  roll,  and  hence  the  su- 
preme court  cannot  consider  them  in  supixjrt  of 
a  ruling  on  such  motion,  unless  they  are  brought 
up  by  bill  of  exceptions. 

4.  When  a  ruliug  is  based  on  a  finding  of  tact 
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from  eTidence,  the  facts  npon  which  It  ia  made 
are  no  part  of  the  record,  unless  incorporated  into 
the  bill  of  exceptions,  whether  the  exception  to 

the  ruling  is  taken  in  peraon,  or  the  ruling  is 
deemed  exccptiJ  to  under  the  statute. 

Appeal  tvoiu  circuit  court,  Union  county; 
Robert  Ii<al(iii,  Judge. 

Action  by  J.  R.  Farrel  against  the  Oregon 
Gold-Mining  Company.  There  was  a  Judg- 
ment for  plaintiff,  and  from  an  order  refuel- 
ing to  vacate  the  same  defendant  appeals. 
Affirmed. 

On  July  22,  1895,  Parrel  commenced  an  ac- 
tion in  the  circuit  court  of  Union  county 
against  the  Oregon  Qold-Mlnlng  Company,  a 
Kentucky  corporation,  to  recover  the  sum  of 
$6,511.50.  In  his  complaint  he  alleges,  among 
other  things,  that  the  "defendant  is  now,  and 
has  heretofore  been,  engaged  in  the  business 
of  owning,  operating,  and  conducting  mines, 
and  a  general  quartz  mining  and  milling  busi- 
ness. In  Union  connty,  Oregon."  It  appears 
from  the  complaint  that  one  of  the  causes  of 
action  is  for  services  rendered  by  plaintiff  In 
Union  county,  as  superintendent  and  agent  of 
the  defendant  corporation.  In  and  about  the 
operation,  working,  and  caring  for  its  milling 
and  mining  properties  in  that  county.  A  sum- 
mons was  regularly  Issued  and  served  npon 
the  defendant  corporation  by  the  delivery  of 
a  copy  thereof,  togeth^  with  a  certifled  copy 
of  the  complaint,  to  H.  Walters,  Its  president. 
In  Union  county.  The  defendant  failed  to 
appear  and  answer  as  required,  and  on  Octo- 
ber 7, 1805,  judgment  by  default  was  rendered 
against  It  for  the  amount  prayed  for  in  the 
complaint.  On  the  13th  of  March  following 
the  defendant  appeared  specially,  and  moved 
the  court  to  set  aside  and  vacate  the  Judg- 
ment, oa  the  ground  that  the  court  had  no 
jurisdiction  of  the  corporation,  which  motion 
being  overruled,  the  defendant  appeals. 

J.  D.  Slater  and  L.  B.  Cox,  for  appellant. 
T.  H.  Crawford  and  F.  V.  Holman,  for  re- 
spondent. 

BEAX,  J.  (after  stating  the  facts).  The  mo- 
tion to  open  the  default  and  vacate  the  Jutlg- 
ment  In  this  case  is  based  upon  the  groimd 
that  the  Judgment  Is  void  for  the  reason  (1) 
that  the  sheriff's  return  Is  insufficient  to  war- 
rant its  entiT,  and  (2)  that  the  corporation  was 
In  fact  not  doing  business  in  the  state  at  the 
time  the  action  was  commenced,  and  that 
Walters,  Its  president,  upon  whom  service 
was  made,  was  here  on  other  business,  and 
not  as  its  representative. 

In  support  of  the  first  point  It  Is  contended 
that  it  is  essential,  In  order  to  support  the 
Jurisdiction  of  the  courts  of  this  state  to  ren- 
der a  personal  Judgment  by  default  against  a 
foreign  corporation,  that  it  shall  appear  from 
the  return  of  the  service  that  the  corporation 
was  engaged  in  business  In  the  state  at  the 
time  the  service  was  made,  and  that  the  agent 
upon  whom  It  was  made  was  authorized  to 
rf  present  the  coiporatlon  here.  But  we  can- 
not concur  In  this  view-  of  the  law.    It  Is 


quite  true  the  statute  provides  that  no  for- 
eign corporation  shall  be  subject  to  the  Juris- 
diction of  the  courts  of  the  state  In  personam 
unless  it  appear  In  the  action  or  have  an 
agency  established  here  for  the  transaction  of 
some  portion  of  Its  business.  Hill's  Ann. 
Laws,  g  516.  But  this  Is  only  declaratory  of 
the  general  rule  that,  In  the  absence  of  a  vol- 
untary appearance,  the  courts  of  one  state 
have  no  Jurisdiction  over  a  corporation  created 
In  another,  unless  It  Is  transacting  some  por- 
tion of  Its  corporate  business  within  the  state 
where  sued.  And  as  a  corporation  can  act 
only  through  its  agents.  It  necessarily  follows 
that  if  It  Is  doing  business  In  the  state  It  must 
have  an  agency  established  here,  within  the 
meaning  of  the  statute.  In  no  other  way  can 
It  do  business,  and  hence  the  statute  simply 
means  that,  In  the  absence  of  a  voluntary  ap- 
pearance, no  foreign  corporation  shall  be  sub- 
ject to  the  jurisdiction  of  the  courts  of  this 
state  unless  It  Is  engaged  In  the  transaction 
of  some  portion  of  Its  corporate  bushiess  at 
the  time  the  action  Is  commenced;  and  this 
Is  the  rule  prevailing  elsewhere.  Aldrlch  v. 
Development  Co.,  24  Or.  32,  32  Pae.  756;  6 
Thomp.  Corp.  |  7995;  2  Mor.  Corp.  i  980;  St. 
Clair  V.  Cox,  106  U.  8.  850,  1  Sup.  Ot.  354; 
Goldey  v.  Morning  News,  156  V.  S.  518,  15 
Sup.  Ct.  559;  U.  S.  v.  American  Bell  Tel.  Co., 
29  Fed.  17;  Carpenter  v.  Air-Brake  Co..  32 
Fed.  434.  So  long  as  a  corporation  confines 
Its  operations  to  the  state  within  which  It  was 
created.  It  cannot  be  subjected  to  the  jurisdic- 
tion of  a  court  of  another  state,  where  it  has 
no  office  or  transacts  no  btisiness,  by  the  serv- 
ice of  process  on  some  officer  or  agent  while 
temporarily  present  In  the  latter  state,  be- 
cause he  cannot  take  the  corporation  with 
him  beyond  the  jurisdiction  of  the  state  of  Its 
creation.  But  when  It  voluntarily  goes  Into 
another  state,  and  by  the  express  permission 
or  acquiescence  of  such  state  engages  in  the 
transaction  of  Its  corporate  business.  It  Is  lia- 
ble to  be  brought  Into  the  courts  thereof  by 
service  of  process  upon  such  officer  or  agent 
as  the  local  laws  may  designate,  and  the 
Judgment  founded  thereon  will  be  held  good 
everywhere  unless  the  mode  of  acquiring  Ju- 
risdiction violates  the  principles  of  natural 
Justice.  In  short,  when  a  corporation  mi- 
grates Into  another  state,  and  engages  In  busi- 
ness there.  It  becomes,  In  effect,  for  Jurisdic- 
tional purposes,  a  domestic  corporation,  aitd 
liable  to  suit  npon  a  cause  of  action  arising 
In  the  state  of  its  adoption  by  service  of 
process  In  the  manner  provided  for  the  serv- 
ice of  domestic  cori>oratlons,  unless  the  stat- 
ute otherwise  provides.  6  Thomp.  Corp.  t 
8010;  Insurance  Co.  v.  Carrugl,  41  Ga.  660. 
A  corporation  of  one  state  cannot  do  busi- 
ness in  another  without  the  consent  of  the 
latter,  express  or  Implied,  and  hence  a  state 
may  Impose,  as  a  condition  upon  which  a  for- 
eign corporation  shall  do  business  within  its 
borders,  that  it  accept  as  sufficient  the  serv- 
ice of  process  upon  such  officers  or  agents  as 
may  be  presci-ibed.     This  condition  may  be 
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Implied  as  well  as  expressed.  When,  there- 
fore, a  state  provides  by  general  law  that 
process  may  be  served  upon  a  private  corpo- 
ration by  serving  the  same  upon  certain  offi- 
cers or  agents  thereof,  and  a  foreign  coriX)ra- 
tlon  subsequently  comes  into  the  state  to  do 
business,  it  will  be  deemed  to  have  consented 
to  subject  itself  to  the  Jurisdiction  of  the  local 
courts  by  the  service  of  process  upon  the 
officers  or  agents  designated  in  the  local  stat- 
ute. Now,  by  the  laws  and  policy  of  thia 
state,  foreign  corporations  are  as  free  to  en- 
gage In  business  therein  as  corporations  of  its 
own  creation;  but.  no  special  provision  hav- 
ing been  made  for  the  service  of  process  upon 
them  (except  certain  corporations  not  neces- 
sary to  be  named),  it  may  be  made  in  like 
maimer  as  upon  domestic  corporations,  and  a 
return  thereof,  good  in  an  action  against  the 
latter,  will,  under  similar  circumstances,  be 
good  against  the  former. 

As  already  suggested,  the  contention  for  the 
defendant  is  that  the  return  is  insufficient,  be- 
cause it  does  not  show  that  the  corporation 
was  doing  business  in  the  state  at  the  time  the 
aerrice  was  made,  or  that  Walters  was  an 
agent  authorized  to  represent  it  here.  The 
first  objection  is,  we  think,  sufficiently  an- 
swered by  the  opinion  of  Mr.  Justice  Field  in 
the  case  of  St.  Clair  v.  Cox,  supra.  In  which 
it  was  said,  In  effect,  that.  In  order  to  sup- 
port the  Jurisdiction  of  the  courts  of  a  state  to 
render  a  personal  Judgment  against  a  foreign 
coTiMratlon,  it  must  appear  somewhere  in  the 
record,  either  in  the  application  for  the  writ, 
or  accompanying  the  service,  or  in  the  plead- 
ings or  findings  of  the  court,  that  the  corpo- 
ration was  engaged  in  business  in  the  state; 
but,  vrh&a  the  transaction  of  business  by  the 
corporations  so  appeared,  "a  certificate  of  serv- 
ice by  the  proper  otlica:  on  a  person  who  is 
its  agent  there  would.  In  our  opinion,  be  suffi- 
cient prima  facie  evidence  that  the  agent  rep- 
resented the  company  in  the  business.  It 
would  then  be  open,  when  the  record  Is  offer- 
ed as  evidence  in  another  state,  to  show  that 
the  agent  stood  in  no  representative  character 
to  the  community,  that  his  duties  were  limited 
to  those  of  a  subordinate  employe  or  to  a  par- 
ticular transaction,  or  that  his  agency  had 
ceased  when  the  matter  in  suit  arose."  It 
does  appear,  from  the  complaint  in  this  ca.se, 
that  the  defendant  corporation  was  engaged  in 
business  in  the  state  at  the  time  the  action 
was  commenced,  and  this  was  sufficient  to 
support  the  Jurisdiction  of  the  court,  within 
the  rule  laid  down  by  Mr.  Justice  Field  in  the 
case  referred  to.  And  in  the  nature  of  things 
this  must  be  so.  The  sheriff,  as  a  ministerial 
officer,  is  neither  required  nor  authorized  to 
determine  the  question  of  Jurisdiction  and  cer- 
tify to  his  conclusion  in  his  retm-n.  He  is 
cIiarKed  with  the  duty  of  serving  the  process, 
and  is  required  to  certify  to  the  fact  of  such 
service,  and  upon  whom  it  was  made,  and  then 
it  remains  for  the  court  to  determine,  from 
the  entire  record,  whether,  under  the  service 
as  made  by  him,  it  has  Jurisdiction  of  the  per- 


son of  the  defendant.  So  that  we  think  tbe 
objection  to  the  validity  of  the  Judgment  In 
question  cannot  be  sustained  on  the  groand 
that  the  sheriff  did  not  certify  that  the  defend- 
ant was  doing  business  in  the  state  at  the 
time  the  service  was  made.  Nor  do  we  think 
the  return  fatally  defective  because  it  does 
not  show  that  at  the  time  of  service  Walters 
was  an  agent  authorized  to  represent  the  de- 
fendant in  this  state.  It  does  show  that  be 
was  the  president  of  the  defendant,  and  that 
the  summons  was  served  upon  him  in  Union 
county;  and,  as  It  elsewhere  appears  in  the 
record  that  the  corporation  was  doing  business 
in  that  county,  this  is  a  sufficient  compliance 
with  the  provisions  of  section  55,  prescribing 
the  mode  of  service  of  process  upon  private 
corporations,  and  is  prima  facie  sufficient  to 
give  the  court  Jiulsdiction.  The  statute  refer- 
red to  provides  that.  In  an  action  against  a 
private  corporation,  service  shall  be  made  up- 
on the  president  or  other  head  of  the  corpora- 
tion, secretary,  cashier,  or  managing  agent,  or. 
In  case  none  of  such  officers  shall  reside  or 
have  an  office  In  the  county  where  the  cause 
of  action  arose,  then  upon  any  clerk  or  agent 
of  the  corporation  who  may  reside  or  be  found 
in  the  county.  The  object  of  service  of  process 
Is  to  bring  notice  home  to  the  defendant,  and 
hence  the  statute  contemplates  that,  in  an  ac- 
tion against  a  private  corporatiOD,  service  may 
be  made  upon  the  president  w  othet  head  of 
the  corporation,  if  it  can  be  done  within  the 
county  where  tbe  action  is  pending,  and,  if  not, 
upon  some  sul>ordlnate  agent  Such  would  be 
the  rule  in  an  action  against  a  domestic  cor- 
poration, and,  as  we  have  seen,  the  same  rale 
applies  to  an  action  against  a  foreign  corpora- 
tion, when  engaged  in  the  transaction  of  busi- 
ness in  this  state.  If  a  foreign  corporation  is 
not  doing  business  here,  service  upon  its  presi- 
dent or  other  officer  will,  of  course,  not  give 
the  courts  of  the  state  Jiuisdlctlon  of  the  cor- 
poration, because  it  does  not  accompany  such 
officers  Into  the  state;  but  where  the  corpo- 
ration Itself  has  come  into  the  state,  and  en- 
gaged in  the  transaction  of  its  ordtaiary  corpo- 
rate business,  service  upon  Its  president  in  the 
county  where  the  cause  of  action  arose  is  at 
least  prima  facie  sufficient. 

The  other  objection  to  the  Jndgment  Is  that 
the  court  was  without  Jurisdiction  because  the 
defendant  corporation  was  not  doing  business 
in  this  state  at  the  time  the  action  was  com- 
menced, nor  was  Walters,  upon  whom  serv- 
ice was  had,  its  agent  or  representative  here. 
If  the  facts  are  as  stated  in  this  objection,  the 
Judgment  is  unquestionably  void;  for,  as  we 
have  seen,  the  courts  of  this  state  cannot  ac- 
quire Jurisdiction  over  foreign  corporations  un- 
less they  are  engaged  in  business  here.  But 
the  plaintiff  objects  to  the  consideration  of  this 
question  because  the  issue  presented  wa-i*  one 
of  fact,  to  be  determined  by  the  trial  court 
from  evidence  dehors  the  record,  and  that  such 
evidence  is  not  a  part  of  the  record  on  this  ap- 
peal, and  cannot,  therefore,  be  considered  by 
the  court    Accompanying  the  transcript  are  a 


Digitized  by 


Google 


OR); 


BICHMOND  T.  UoSEtLU 


879 


laige  nnmber  ot  affldttrltg  which  appear  to 
have  been  Qled  In  the  court  below,  and  which, 
It  la  claimed,  contain  the  evidence  upon  which 
the  Issue  In  question  was  tried  and  determin- 
ed; but  they  are  not  I»ought  up  by  bill  of  ex- 
ceptions, or  In  any  way  Identified  or  made  a 
part  of  the  record  by  the  trial  court,  and  the 
contention  for  the  plalntUF  Is  that,  for  this 
reason,  they  cannot  be  considered  on  this  ap- 
peal. The  statute  provides  that,  upon  an  ap- 
peal from  a  Judgment,  "ttie  same  shall  be  re- 
viewed only  as  to  questions  of  law  appearing 
upon  the  transcript,"  etc.  (Hill's  Ann.  Laws, 
(  S43),  and  that  the  transcript  Is  "a  copy  cer- 
tified by  the  clerk  of  the  roll  or  final  record 
or  the  pleadings,  orders,  papeni,  and  Joomal 
entries  that  constitute  such  roU  or  record," 
etc.  (Id.  I  541).  From  these  two  sections  of 
the  statute  it  is  dear  that  no  questions  can  be 
considered  on  an  appeal  from  a  Judgment  ex- 
cept such  as  appear  from  the  Judgment  roll; 
and,  unless  the  affidavits  referred  to  are  a  part 
of  anch  roll,  there  is  nothing  before  this  court 
for  consideration  upon  this  point.  Now,  the 
statute  defines  a  Judgment  roll,  and,  so  far  as 
applicable  to  the  case  in  hand.  It  consists  of 
the  summons  and  proof  of  service,  the  plead- 
ings, bill  of  exceptions,  orders  relating  to  the 
change  of  parties,  together  with  a  copy  of  the 
entry  of  Judgment,  and  all  other  Journal  en- 
tries and  orders  In  any  way  Involving  the 
merits  and  necessarily  affecting  the  Judgment 
Id.  I  272,  snbd.  2.  It  Is  clear,  therefore,  that 
affidavits  or  other  matters  dehors  the  Judgment 
roU  as  thus  d^ned  are  no  part  of  the  record, 
and  cannot  be  considered  on  appeal  from  the 
Judgment,  unless  made  so  by  a  bill  of  excep- 
tions; and  so  this  court  has  uniformly  held. 
"No  papers  should  be  Included  in  the  transcript 
in  any  case,"  says  Thayer,  C.  J.,  "except  such 
as  constitute  the  Judgment  roll  or  final  record, 
or  which  have  been  made  of  record  by  being 
Incorporated  into  a  bill  of  exceptions.  They 
cannot  be  considered  for  any  purpose,  and 
serve  only  to  embarrass  the  court  and  counsel. 
We  held  in  Osbom  v.  Graves,  11  Or.  626,  6 
Pac.  227,  in  effect,  that  no  paper  not  a  part  of 
the  transcript,  although  certified  as  such,  could 
be  considered  on  the  appeal.  Because  an  ex- 
ception need  not  be  taken  or  allowed  to  any 
decision  upon  a  matter  of  law,  when  the  same 
is  entered  in  the  Journal,  or  made  wholly  upon 
the  matters  in  writing  and  on  file  in  the  court, 
does  not  preclude  the  necessity  of  making  a 
statement  of  the  exception.  In  such  case  an 
exception  to  the  decision  is  deemed  to  have 
been  taken.  The  law  regards  it  as  having 
been  objected  to,  which  constitutes  an  excep- 
tion. But  that  is  a  mere  challenge  to  the  cor- 
rectness of  the  decision.  Whether  It  Is  er- 
roneous or  not  depends  upon  facts.  It  Is  often 
necessary  to  show  the  ctrcnmstanceR  under 
which  It  was  made  In  order  to  prove  it  to  be 
erroneous."  Mitchell  v.  Powers,  18  Or.  481. 
19  Pac.  647.  And  to  the  same  effect  are  8cott 
v.  Oook,  1  Or.  26;  Railway  Co.  v.  Wright,  10 
Or.  162;  State  v.  Drake,  11  Or.  39«.  4  Pac. 
1204;  State  v.  Chee  G<Mig,  17  Or.  636,  21  Pac. 


882;  Van  Bibber  v.  Fldds,  25  Or.  B30,  M 
Pac.  626.  Indeed,  a  careful  examination  of 
authorities  has  failed  to  disclose  any  case  in 
which  the  court,  on  appeal  from  a  Judgment, 
has,  under  a  statute  similar  to  ours,  ever  re- 
viewed the  determination  of  a  trial  court,  bas- 
ed on  a  mere  question  of  evidence,  unless  the 
evidence  upon  which  it  acted  has  in  some  way 
l>een  made  a  part  of  the  record  by  such  court; 
and  the  decisions  are  numerous  where  they 
have  refused  to  do  so.  See  2  £nc.  PI.  &  Prac. 
270,  and  note,  for  a  collation  of  authorities; 
Barber  v.  Briscoe,  8  Mont.  214,  10  Pac.  589; 
Fish  V.  Benson,  71  CaL  428,  12  Pac.  454; 
Nash  V.  Harris,  67  Oal.  242;  Aultman  v.  Howe, 
10  Neb.  6,  4  N.  W.  357;  City  of  Plattsmouth 
V.  Boeck,  32  Neb.  297,  49  N.  W.  167;  Fitz- 
gerald V.  Benadom,  35  Neb.  317,  53  N.  W.  72; 
Development  Cto.  v.  Nye,  6  Wash.  301,  31  Pac. 
752. 

It  is  contraded  by  the  defendant  that,  the 
proceedings  in  this  case  having  taken  place 
after  the  rendition  of  Judgment,  and  the  deci- 
sion having  been  made  wholly  upon  matters 
in  writing  and  on  file  in  the  court,  the  statute 
In  reference  to  the  Judgment  roll  does  not  ap- 
ply, and  that  no  exception  or  bill  of  exceptions 
is  necessary  to  entitie  the  affidavits  to  be  con- 
sidered on  appeal.  But  this  argument  as- 
sumes, in  the  first  place,  that  the  decision  was 
In  fact  made  wholly  upon  matters  in  writing 
and  on  file  In  the  court,  without  anything  in 
the  record  upon  which  to  base  the  assumption, 
and,  second,  that  a  bill  of  exceptions  is  only 
necessary  when  the  rolinga  of  the  court  are 
not  deemed  excited  to  under  the  law.  Nei- 
ther of  these  poaitions  Is,  In  our  opinion,  sound. 
There  Is  no  law  which  we  now  call  to  mind 
requiring  a  motion  to  vacate  a  Judgment  based 
upon  a  question  of  fact  dehors  the  record  to  be 
determined  by  the  trial  court  on  affidavits 
alone,  and  It  appears  from  the  authorities  cit- 
ed that,  when  the  ruling  of  the  court  is  based 
upon  a  finding  of  fact  from  evidence,  it  makes 
no  difference  whether  the  exception  is  taken  In 
person,  or  the  ruling  is  deemed  excepted  to  un- 
der the  statute.  The  facts  upon  wliich  It  ia 
made  are  no  part  of  the  record  unless  reduced 
to  writing,  and  settled  and  signed  as  a  bill  of 
exceptions.  The  case  of  Ankeny  v.  Milling 
Co.,  10  Or.  390,  is  to  be  distinguished  from  Uie 
caae  In  hand,  in  that  It  was  a  special  statutory 
proceeding  for  an  order  to  abate  a  nuisance, 
and  wholly  Independent  of  the  original  action. 
It  follows  that  we  cannot  review  the  findings 
of  the  circuit  court  on  the  question  of  fact 
presented  by  the  motion  to  vacate  because  the 
evidence  upon  which  it  was  based  Is  not  prop- 
erly here.  The  Judgment  of  the  court  below 
must  be  affirmed,  and  it  Is  so  ordered. 


RICniMOND  et  al.  v.  McNEILL. 
(Supreme  Court  of  Oregon.    July  31,  1807.) 

RaILBOADS— Fl  KES— NROLIOENCI—  PBEStMPTIOS— 

Province  or  Jcht. 
1.  A    railroad    company   allowed   inflammable 
material  to  collect  upon  its  right  of  way.     It 
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was  discovered  to  he  i^Ued  within  five  minute* 
after  a  freight  train  passed.  The  fire  spread, 
burning  property  of  an  adjoining  owner.  It  was 
shown  that  fire  could  not  have  originated  from 
smoldering  embers  in  the  ground.  HM  sufii- 
cient  to  raise  a  presumption  that  the  fire  was 
started  by  the  negligence  of  the  company,  which 
it  was  the  duty  of  the  company  to  rebut. 

2.  The  adjoining  owner's  employe,  being  three- 
quarters  of  a  mile  away,  saw  the  smoke,  but  did 
not  at  first  apprehend  danger,  as  some  section 
men  had  passed  the  snot  within  five  minutes. 
After  10  or  15  minutes  he  returned  to  the  house, 
and  gave  the  alaim,  remaining  about  five  min- 
utes. His  employer  being  absent,  he  harnessed 
a  team,  taking  about  10  minutes,  and  drove  to 
the  fire  with  his  wife,  two  cliildren,  and  another 
employe,  to  try  to  save  the  property,  but  upon 
arriving  they  found  it  impossible,  in  their  judg- 
ment, to  extinguish  the  fire,  so  made  no  attempt 
to  do  so.  Hrld,  that  the  question  of  contribu- 
tory negligence  of  the  employer  was  for  the  jury. 

Appeal  from  circuit  court,  Union  county; 
Stephen  A.  Lowell,  Judge. 

Action  by  F.  U.  Richmond  and  W.  T.  Wright 
against  B.  McNeill,  receiver  of  the  Oregon 
Railway  &  Navigation  Company.  From  Judg- 
ment for  defendant,  plaintiff  appeals.  Re< 
versed. 

This  Is  an  action  by  F.  L.  Richmond  and 
W.  T.  Wright  against  E.  McNeill,  as  receiver 
of  the  Oregon  Railway  &  Navigation  Com- 
pany, a  corporation,  to  recover  damages  for 
Injury  to  land  belonging  to  them  in  Union 
county.  Or.,  by  the  burning  of  the  soil  thereof 
and  the  grass,  fence  posts,  and  wire  thereon, 
the  destruction  of  which  is  alleged  to  have 
been  caused  by  the  negligent  operation  of  a 
railway  locomotive  on  the  line  of  said  com- 
pany, whereby  sparks  were  emitted  there- 
from, which,  falling  upon  a  quantity  of  dry 
grass  and  other  Inflammable  material,  care- 
lessly permitted  by  the  defendant,  his  agents 
and  servants,  to  accumulate  on  the  right  of 
way  of  the  railway  company,  caused  the  same 
to  ignite,  and  the  Are  kindled  thereby  spread 
to  plaintiffs'  adjoining  premises,  causing  the 
injury  of  which  they  complain.  The  com- 
plaint is  in  the  usual  form,  and.  Issue  being 
Joined  thereon,  at  the  trial  the  plaintiffs  In- 
troduced their  evidence,  and  rested,  where- 
upon the  court,  considering  that  neither  the 
plaintiffs  nor  their  agents  had  exercised  such 
a  degree  of  care  and  diligence  in  protecting 
their  property  from  the  ravages  of  the  fire  as 
was  reasonably  within  their  power,  upon  mo- 
tion therefor  gave  a  Judgment  of  nonsuit, 
from  which  the  plaintiffs  appeal. 

Geo.  E.  Chamberlain,  for  appellants.  J.  M. 
Long  and  T.  H.  Crawford,  for  respondent. 

MOORE,  O.  J.  (after  stating  the  facts). 
The  Judgment  complained  of  was  evidently 
based  upon  the  assumption  that,  although 
the  fire  which  caused  the  Injury  was  negli- 
gently emitted  from  a  locomotive,  and,  com- 
municating with  the  dry  grasses  and  other 
Inflammable  materials  which  were  carelessly 
permitted  to  accumulate  on  the  right  of  way, 
spread  therefrom,  apd  burned  the  plaintiffs' 
property,  yet  that,  by  the  exercise  of  rea- 


sonable care  and  diligence  on  tbeir  iwrt,  the 
Injui7  of  which  they  complain  might  bare 
been  averted.  An  examination  of  the  evi- 
dence adduced  by  plaintiffs  tends  to  show  that 
on  October  25,  1896,  they  were  the  owners 
and  in  the  possession  of  650  acres  of  i>eat 
land,  covered  with  rank  grasses  and  tules, 
the  soil  of  which  was  composed  of  combustible 
material,  easily  ignited;  that  the  line  of  tlie 
railway  of  the  said  corporation  runs  across 
this  land,  and  that  on  October  25,  1895,  be- 
tween 6  and  7  o'clock  in  the  morning,  a 
freight  train  going  east  passed  over  the  same, 
and  soon  thereafter  one  S.  P.  Gates,  an  em- 
ploye of  the  plaintiffs,  who  was  about  three- 
quarters  of  a  mile  therefrom,  discovered 
smoke  ascending  from  what  he  supposed  to 
be  the  right  of  way  through  the  land  in  ques- 
tion. Gates  testified  that  within  5  minutes 
after  the  train  passed  he  saw  smoke,  which 
he  watched  for  about  10  or  15  minutes;  that 
he  then  went  into  the  house  to  give  the  alarm 
of  fire,  where  he  remained  about  five  minutes; 
he  thereupon  went  to  the  bam  to  hitch  up  a 
team,  which  occupied  about  10  mlnntes,  and, 
neitlier  of  the  plaintiffs  nor  their  superintend- 
ent being  present,  he,  in  company  with  his 
wife,  two  children,  and  another  employe, 
drove  to  the  fire,  to  see  if  they  could  do  any- 
thing to  gtiard  the  pr(^)erty;  that  it  required 
about  10  or  15  minutes  to  make  the  Journey, 
and  upon  their  arrival  they  went  along  the 
water  ditch  on  the  premises  to  see  that  the 
fire  did  not  cross  it  into  the  land  lying  on 
the  opposite  side,  but,  having  no  means  with 
wliich  to  combat  the  fire,  and  believing  that 
It  would  be  useless  to  attempt  It  even  If  they 
were  supplied  therewith,  they  made  no  effort 
In  that  direction.  This  witness  also  says 
that  he  saw  the  section  men  going  west  that 
morning;  that  they  met  the  freight  train  at 
plaintiffs'  land,  wb»e  they  removed  their 
hand  car  from  the  track,  to  allow  the  train 
to  pass,  after  which  the  car  was  replaced, 
and  they  resumed  their  Journey.  Alexander 
Ferguson,  another  witness,  who  lived  about 
two  miles  from  the  scene  of  the  fire,  saw  the 
train  pass,  and,  soon  after  passing  plaintiffs' 
land,  he  saw  smoke,  which  he  thought  might 
have  been  caused  by  section  men  burning 
railroad  ties.  From  this  evidence,  can  it  be 
said  that  plaintiffs'  agents  did  not  exercise 
that  degree  of  care  and  diligence  wliich  it 
was  possible  for  them  to  exert  In  protecting 
the  property  from  destruction?  The  rule  Is 
settled  in  this  state  that  If  a  party,  by  slight 
effort,  and  without  danger,  could  have  avoid- 
ed the  destruction  of  his  property  by  fire  neg- 
ligently set  by  another,  and  refuses  to  put 
forth  a  reasonable  exertion  to  arrest  the  Im- 
pending lnjiu7,  such  failure  on  his  part  will 
preclude  bis  right  of  recoveiy.  Eaton  v.  Nav- 
igation Co.,  10  Or.  391,  24  Pa&  415.  In  Rail- 
road  Co.  t.  McCleUand,  42  lU.  855,  the  court, 
upon  defendant's  request,  refused  to  give  the 
following  Instruction:  "If  the  son  and  serv- 
ant of  the  plaintiff  saw  the  flre  in  time  to  put 
it  out,  white  It  was  on  the  right  of  way,  be- 
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fore  It  reached  tfie  pIsintifFs  mendow,  It  was 
his  dnty  to  do  sa  And  if,  through  his  neg- 
ligence in  not  doing  so,  the  fire  consumed  the 
property  of  the  plaintifT,  the  defendant  would 
not  be  liable  therefor."  And,  Judgment  hav- 
ing been  rendered  in  favor  of  plaintlS,  it  was 
reversed  on  appeal;  Breese,  J.,  In  rendering 
the  decision  of  the  court,  saying:  "It  was, 
then,  a  proper  subject  of  Inquiry  by  the  Jury, 
could  the  plaintiff's  son  and  servant,  by  the 
exercise  of  reasonable  diligence,  have  pre- 
vented the  spread  of  the  fire?  He  saw  the 
fire  in  time  to  arrest  its  progress,  or,  at  any 
i-ate,  in  time  to  make  some  effort  to  that  end, 
but  did  not  choose  so  to  do.  He  left  the 
scene,  and  was  absent  nearly  one  hour,  and 
on  his  return  the  fire  had  reached  the  mead- 
ow. Common  prudence  required  he  should 
have  made  some  effort  to  prevent  this,  and 
it  was  negligence  on  his  part,  for  which  the 
plaintiff  is  answerable,  that  he  did  not  The 
fire  in  the  meadow  in  July  may  be  charged 
to  the  negligence  of  the  plaintiff's  son,  who 
was  In  a  position  to  have  prevented  it.  The 
court  should  have  given  this  instruction  to 
the  Jury,  and  it  was  error  to  refuse  it."  In 
the  absence  of  the  principal,  it  has  been  held 
that  it  Is  the  duty  of  the  agent  or  employs 
engaged  with  reference  to  the  care  or  man- 
agement of  any  property  that  is  threatened 
with  destruction  by  fire  caused  by  the  negli- 
gence of  another  to  make  a  reasonable  effort 
to  avert  the  Injury,  and  the  neglect  of  the 
agent  or  employd  In  this  respect  is  the  failure 
of  the  prtaclpal.  Railway  Co.  v.  Hecht,  33 
Ark.  357.  It  would  seem  that  the  rule  an- 
nounced in  this  case  is  correct  upon  princi- 
ple, bat  it  cannot  reasonably  be  expected  that 
an  agent  or  employe  engaged  In  another 
branch  or  department  of  the  principal's  serv- 
ice would  exert  that  same  degree  of  care  and 
protection  of  property  over  which  he  had  no 
control,  and  In  which  be  had  but  little  inter- 
est, as  he  would  over  that  under  his  imme- 
diate charge,  and  particularly  so  when  the  de- 
struction of  the  latter  class  of  property  might 
mean  a  loss  of  employment.  Nor  can  It  be 
expected  that  a  servant,  In  the  absence  of  his 
master,  can  have  the  same  interest,  or  exer- 
cise a  like  degree  of  care,  in  protecting  from 
destruction  property  over  which  he  has  con- 
trol as  is  to  be  looked  for  in  the  owner;  but 
he  most,  it  would  seem,  make  some  effort  in 
that  direction.  Whart.  Neg.  (2d  Ed.)  par. 
877.  The  evidence  shows  that  plaintiffs'  su- 
perintendent, being  obliged  to  leave  the  place, 
appointed  Gates  to  look  efter  it  In  his  ab- 
sence, and  this  would  doubtless  demand  of 
him,  in  the  protection  of  the  property  from 
the  ravages  of  the  fire,  a  degree  of  care  com- 
mensurate with  his  responsibility. 

Having  shown  that  a  duty  devolved  upon 
Gates  by  reason  of  his  employment,  we  will 
review  the  evidence,  together  with  the  rea- 
sonable Inferences  deducible  therefrom  which 
tend  to  show  the  manner  in  which  he  dischar- 
ged this  legal  obligation.  It  wiU  be  admitted 
that  fire  is  a  destructive  agent,  and,  ordinarily, 
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he  who  would  avert  the  effect  of  its  devasta- 
tloD  of  Inflammable  property  must  act 
promptly  upon  the  discovery  of  the  danger. 
Applying  tbis  rule,  which  would  appear  to 
be  Just  and  reasonable,  to  the  acts  of  Gates, 
it  will  be  remembered  that,  after  discovering 
the  smoke  on  what  he  supposed  to  be  the 
right  of  way,  he  watched  it  for  about  10  or 
15  minutes  before  he  made  any  effort  to- 
wards preventing  a  spread  of  the  fire  if  it 
were  Imminent.  He  saw  the  section  men, 
when  the  freight  train  met  them,  at  a  p<^t 
on  the  line  at  which  the  fire  thereafter  start- 
ed; and  while  he  does  not  testify  that  he 
thought  the  £moke  was  caused  by  a  fire  set 
by  these  men  to  bum  railroad  ties,  Ferguson, 
another  witness,  does,  although  the  latter  was 
two  miles  from  the  scene  of  the  fire,  while 
Gates  was  only  three-quarters  of  a  mile 
distant.  The  Jm-y  might  reasonably  have  in- 
ferred that  Gates  did  not  conclude  that  there 
was  any  danger  from  the  fire,  the  smoke  of 
which  he  saw;  and,  such  a  conclusion  be- 
ing deducible  from  the  fact  of  his  observa- 
tion, the  reasonable  period  of  it  before  he  be- 
came convinced  that  the  danger  was  im- 
minent must  necessarily  have  been  a  ques- 
tion of  fact  for  the  Jury  to  ascertain.  So,  too, 
the  time  spent  in  giving  information  of  the 
fire,  hltcliing  up  a  team,  and  making  the 
Journey  is  reasonable,  or  might  be  so  found 
by  a  Jury.  At  least  the  court  could  not  say, 
as  a  matter  of  law,  that  the  time  thus  con- 
sumed was  unreasonable.  Gates  also  says 
that  his  object  in  going  to  the  fire  was  to  see 
if  anything  could  be  done  to  guard  the  prop- 
erty, upon  arriving  at  which  they  went  along 
the  water  ditch  to  prevent  the  fire  from  cross- 
ing it,  but  that,  having  no  means,  they  made 
no  eSort  to;  and,  if  they  had  tried,  they 
could  not  have  put  out  the  fire.  The  failure 
of  an  oymet  of  property  to  protect  it  from 
destruction  by  fire  when  it  is  within  his 
power  to  do  so  with  reasonable  effort  and 
without  danger,  thereby  precluding  bis  right 
of  recovery  for  the  damages  resulting  there- 
from in  case  of  its  loss,  must  necessarily  rest 
on  the  doctrine  of  contributory  negligence. 
The  danger  incident  to  Uie  fire,  and  the  effort 
when  any  has  been  made  by  the  owner  of 
the  property,  to  prevent  Its  destruction,  are 
facts  which  it  is  within  the  sole  province  of 
the  Jury  to  determine,  unless  the  court  can 
say,  as  a  matter  of  law,  that  there  was  no 
apparent  danger  and  no  reasonable  effort 
The  editor  of  the  American  and  English  En- 
cyclopedia of  Law  (volume  4,  p.  94),  an- 
noimcing  <the  rule  for  determining  whose 
duty  it  is  to  measure  the  degree  of  care  de- 
manded of  the  owner  in  such  cases,  says: 
"When  tlie  facts  are  disputed,  or  more  than 
one  inference  can  be  fairly  drawn  from  them 
as  to  the  care,  or  want  of  care,  of  the  plain- 
tiff, the  questiiMi  of  contributory  negligence 
is  for  the  Jury;  but  when  the  facts  are  undis- 
puted, and  but  one  inference  regarding  the 
care  of  the  plaintiff  can  be  drawn  from  them, 
the  question  is  one  of  law  tot  the  court" 


Digitized  by  VjDOVlt^ 


882 


40  PACIFIC  RBPOBTZB. 


(Or. 


"Negligence,  as  I  anderstand  It,"  says  Cooley, 
C.  J.,  In  Railroad  Co.  v.  Van  Steinbnrg,  17 
Mlcb.  99,  "consists  In  a  Trant  of  that  reason- 
able care  whlcb  would  be  exercised  by  a  per- 
son of  ordinary  prudence  under  all  the  ex- 
isting circumstances,  in  view  of  the  probable 
danger  of  injury."  The  learned  justice  and 
text  writer  elsewhere  in  the  opinion  also 
says,  "As  a  general  rule,  it  cannot  be  doubt- 
ed that  the  question  of  negligence  is  a  ques- 
tion of  fact,  and  not  of  law,"  and  cites  many 
cases  in  support  of  this  proposition.  Apply- 
ing these  rules  to  the  conduct  of  Gates  on  the 
occasion  of  the  fire,  we  thinic  it  cannot  be 
said  that  the  only  inference  dedudble  there- 
from is  that  he  made  no  reasonable  effort  to 
prevent  the  spread  of  the  fire,  or  to  mitigate 
the  threatened  injury.  It  appears  from  the 
evidence  that  he  went  with  reasonable  dili- 
gence to  the  scene  of  the  fire,  ready  and  will- 
ing to  do  what  he  could,  as  he  says,  "to 
guard  the  property";  and  that  he  passed 
along  the  water  ditch  several  times  to  see 
that  the  fire  did  not  cross  it  conclusively 
shows  that  he  made  some  effort  to  perform 
his  duty,  the  degree  of  which  must  be  a  ques- 
tion of  fact  peculiarly  within  the  province  of 
a  Jury  to  ascertain,  and  by  their  verdict  to 
say  whether  his  endeavor  was  all  that  could 
have  been  reasonably  performed;  and,  »nch 
Iteing  the  case,  the  Judgment  of  nonsuit  can- 
not be  sustained  uiK>n  tluit  ground. 

2.  It  la  contended,  however,  by  counsel  for 
defendant,  that,  plaintiffs  having  failed  to  of- 
fer any  evidence  tending  to  show  that  the  fire 
was  set  by  sparks  emitted  from  the  locomotive 
in  question,  or  that  it  was  sending  out  sparks, 
cinders,  or  great  volumes  of  smoke  on  that 
(lay,  or  that  It  or  any  other  engine  had  ever 
done  so  in  that  vk-iul;y.  or  that  the  track  at 
that  place  was  up  grade,  the  freight  train  long 
or  heavily  loaded,  or  that  the  engine  was 
working  hard,  or  that  it  was  faulty  in  con- 
struction, defective  In  appliances  for  arresting 
s|>arks.  or  eai'ei('a<<ly  or  negligently  operated, 
or  any  other  facts  from  which  an  inference 
might  be  deduced  that  the  fire  which  caused 
the  injur}'  originated  from  a  spark  or  cinder 
emitted  from  the  locomotive  attached  to  the 
freight  train,  the  Judgment  of  nonsuit  was 
properly  rendered;  while  counsel  for  plaintiffs 
maintain  that,  having  given  evidence  tending 
to  prove  that  the  defendant  negligently  per- 
mitted dty  gras.<(  and  other  Inflammable  mate- 
rial to  accinuuiate  on  the  right  of  way,  which 
were  ignited  immediately  after  the  train  pa.sH- 
ed  their  premises,  and  also  that  the  fire  which 
destroyed  their  propertj*  could  not  probably 
have  originated  from  any  other  .source,  raised 
such  an  Inference  that  the  fire  wos  caused  by 
a  spark  emitted  from  the  locomotive  as  to  im- 
pose on  the  defendant  the  burden  of  proving 
that  the  engine  In  use  on  that  day  was  prop:  r- 
ly  constructed,  possessed  proper  and  modern 
appliances  for  conllniug  sparks  and  cinders, 
and  was  carefully  operated  by  skilled  and 
prudent  employes,  and  hence  a  Judgment  of 
nonsuit   could   not   be   predicated   upon    this 


ground.     Reviewing  the  evidence  offered  on 

this  branch  of  the  subject,  it  tends  to  show 
that  the  witness  Gates  first  saw  the  freight 
train  that  morning  at  a  point  about  160  or  200 
yards  west  of  where  the  fire  thereafter  started; 
that  he  also  saw  the  section  men  going  west 
on  a  hand  car,  which  they  removed  from  the 
track  to  permit  the  train  to  pass,  af  tw  which 
they  replaced  the  car,  and  resumed  their  Jour- 
ney; that  Just  after  the  train  passed,  and 
while  it  was  still  in  view  of  this  witness,  and 
within  five  minutes  after  the  section  men  pass- 
ed the  point  where  the  fire  appeared,  he  dis- 
covered the  fire;  and  that,  in  his  oplni(Hi,  and 
to  the  beet  of  his  knowledge,  it  started  on  the 
right  of  way.  He  also  says  that  the  weather 
was  dry,  that  defendant  had  permitted  dry 
grass  to  accumulate  on  the  right  of  way,  and 
that  there  had  been  no  other  fire  in  that  vicin- 
ity that  fall.  The  witness  Ferguson  says  that 
from  his  place,  which  is  about  two  miles  west 
of  where  the  fire  started,  he  had  a  fair  view 
of  the  railway  track,  and  on  that  morning  saw 
the  train,  which  at  that  time  of  the  year  he 
generally  watched  pretty  close;  that  he  did 
not  are  it  set  any  fire,  and  thought  he  was 
free  therefrom  at  that  time,  but  tliat  in  a  little 
while  after  it  passed  he  saw  smoke  arising  at 
a  point  which  appeared  to  him  to  be  right  at 
the  railroad  where  it  passes  through  plaintiffs' 
Itremises,  and  he  then  thought  it  might  have 
Iteen  caused  by  men  at  work  burning  ties. 
Tlie  witness  Van  Gates,  plaintiffs'  superintend- 
ent, also  says  that  defendant's  employ^ 
dimi|)ed  off  grass  and  weeds  about  foinr  or  five 
feet  from  the  ends  of  the  ties  along  the  rail- 
way track  across  the  premises  In  question. 
From  the  resume  of  the  evidence  applicable 
to  the  question  involved,  can  it  be  fairly  said 
I  that  it  was  sutHcient  to  raise  an  Inference 
'  from  which  the  Jury  might  reasonably  find 
I  tliat  the  fire  originated  from  a  spark  emitted 
from  a  locomotive  attached  to  the  freight 
I  train?  "Tl>e  doctrine,"  says  Sherwood,  J.,  "to 
now  very  well  settled,  and  we  think  correctly, 
that  a  railroad  company  mttst  keep  its  right 
of  way  reasonaldy  clear  of  dangerous  combus- 
tible matter;  and,  if  a  fire  occura  in  conse- 
quence of  a  negligent  failure  so  to  do,  an<l 
damages  therffrom  ensue  to  the  property  of 
another,  the  company  will  be  liable  therefor."* 
.Tones  v.  Railroad  Co.,  59  Mich.  437,  26  N.  W. 
0(!2,  citing  a  long  list  of  autliorttles.  See,  also, 
8  Am.  &  Eng.  Enc.  Law,  p.  14,  in  which  a 
contributor,  announcing  the  reason  for  this 
rule,  says:  "The  general  rule  Is  tliat  a  railway 
company  must  keep  Its  track  and  right  of  way 
clear  of  all  such  substances  as  are  liable  to  be 
ignited  by  sparks  or  cinders  from  its  engines. 
This  Is  a  duty  clearly  implied  in  the  grant  or 
charter  which  confers  the  right  to  use  steam 
engines.  As  fire  is  a  dangerous  agent,  it  is 
but  reasonable  to  presume  that  the  legislature, 
in  making  the  grant,  annexed  the  implied  con- 
dition tliat  the  track  and  right  of  way  sliall  be 
kept  in  such  a  condition  as  to  avoid  danger 
from  fire  spreading  therefrom."  It  might 
seem,  from  a  casual  examination  of  the  Ian- 
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guage  here  qnotefl,  that  If  a  rafl-vray  company 
permitted  Inflammable  material  to  accumulate 
on  Ita  track  and  right  of  way,  and  by  any 
means  fire  was  communicated  thereto,  which, 
spreading  to,  destroyed  the  property  of  anoth- 
er, liability  would  thereby  attach;  but  such, 
upon  principle,  cannot  be  the  case,  for  this  im- 
plied condition  annexed  to  the  grant  Is  to  keep 
the  track  and  right  of  way  in  such  a  condition 
as  to  be  reasonably  free  from  danger  by  Are 
incident  to  the  passage  of  locomotives  and 
trains.  If  a  railroad  company,  not  using  its 
line  of  railway,  were  to  permit  dry  grass  or 
shavings  to  accumulate  on  the  track  and  right 
of  way,  and  such  material  should  be  set  on  fire 
by  any  means  by  another.  It  would  certainly 
not  be  contended  that  the  railroad  company 
would  be  liable  for  any  damages  that  might 
result  therefrom.  So,  too,  if  the  railroad  track, 
with  Inflammable  material  allowed  to  accu- 
mulate thereon,  were  in  constant  use  by  the 
company  In  the  operation  of  its  trains,  and 
some  evll-dlsposed  person  were  to  apply  a 
lighted  match  to  such  material,  or  if  the  same 
were  struck  by  llghtoing,  whereby  it  became 
Ignited,  and  Injury  resulted,  the  railroad  com- 
pany would  not  be  liable  therefor.  The  use  of 
steam  as  a  motive  power  renders  a  fire  In  the 
locomotive  a  necessity,  and  It  is  against  this 
agent,  when  so  confined  and  osed,  that  the 
company  operating  the  engine  must  carefully 
guard;  and  to  render  it  liable  for  negligence 
in  this  reipect  it  must  appear,  either  directly 
or  by  necessary  Inference,  that  the  flre  doing 
the  Injury  complained  of  emanated  from  the 
receptacle  in  which  the  l^lsiatlve  grant  per- 
mits it  to  be  transported.  "A  railway  com- 
pany," says  Staples,  J.,  In  Railroad  Oo.  t. 
Medley,  75  Va.  499,  "may  be  supplied  with  the 
best  engines  and  the  most  approved  apparatus 
for  preventing  the  emission  of  sparks,  operat- 
ed by  the  most  skillful  engineers;  it  may  do 
all  that  skill  and  science  can  suggest  In  the 
management  of  its  locomotives;  and  still  it 
may  be  guilty  of  gross  negligence  in  allowing 
the  accumulation  of  dangerous  combustible 
matter  aloug  its  track,  easily  to  be  Ignited  by 
its  furnaces,  and  thence  communicated  to  the 
property  of  adjacent  proprietors.  Conceding 
that  a  railroad  company  Is  relieved  of  all  re- 
sponsibility for  flres  unavoidably  caused  by 
its  locomotives,  it  does  not  follow  that  it  is 
exempt  from  liability  for  such  as  are  the  result 
of  its  negligence  or  mismanagement.  The  re- 
moval of  inflammable  matter  from  the  line  of 
the  railroad  track  Is  quite  as  much  a  means  of 
preventing  fires  to  adjoining  lands  as  the  em- 
ployment of  the  most  approved  and  best-con- 
structed machinery."  When  it  appears  in  evi- 
dence that  damages  have  resulted  from  a  fire 
caused  by  sparks  or  cinders  emitted  from  a 
locomotive,  a  presumption  of  negligence  In  the 
construction  and  management  of  such  engine 
is  thereby  created  which  It  is  incumbent  upon 
the  rallKMtd  company  to  overcome,  and  it  may 
ordinarily  escape  responsibility  by  showing 
that  the  engine,  which  was  the  primary  cause 
of  the  injury,  was  properly  constructed,  had 


the  most  approved  appliances  for  arresting 
sparks  and  cinders,  and  was  carefully  operat- 
ed by  skillful  and  competent  employes.  Koontz 
V.  Navigation  Ck».,  20  Or.  3,  23  Pac.  820.  The 
rule  to  be  extracted  from  the  Virginia  case, 
however,  would  seem  to  be  that,  if  the  evidence 
conclusively  shows  that  sparks  or  cinders  were 
emitted  from  a  locomotive,  thei-eby  igniting  in- 
flammable material  negligently  permitted  by 
the  railroad  company  to  accumulate  on  its 
track  and  right  of  way,  and,  spreading  there- 
from, destroyed  the  property  of  another,  the 
railroad  company  would  be  liable  for  the  dam- 
age resulting,  which  it  could  not  evade  by 
showing  that  the  engine  distributing  the  flre 
was  faultless  in  construction,  perfect  In  appli- 
ances for  arresting  sparks,  and  skillfully  and 
carefully  operated.  Railway  Oo.  v.  Overman, 
110  Ind.  539,  10  K.  £.  575;  Gibbons  v.  Rail- 
road Co..  06  Wis.  161,  28  N.  W.  170.  Such  a 
rule  would  seem  Just  In  Us  application,  for  it 
might  reasonably  be  expected  that  sparks  or 
cinders  would  be  emitted  from  a  locomotive, 
notwithstanding  every  precaution  against  their 
escape  has  seemingly  been  taken,  and,  when 
falling  upon  inflammable  material  negligently 
permitted  by  a  railroad  company  to  accumu- 
late on  its  track  or  right  of  way,  which  Is 
thereby  ignited,  and  the  flre  spreading  to  de- 
stroyed the  property  of  another,  the  secondary, 
perhaps,  but  the  real,  cause  of  the  Injury  is 
the  negligence  of  the  company  In  permitting 
the  accumulation  of  such  material,  in  view  of 
which  the  character  of  the  engine,  its  appli- 
ances, or  operation  must  necessarily  become 
immaterial  factors  in  avoiding  liability  result- 
ing from  the  destruction  of  property  which 
might  hare  been  prevented  by  the  exercise  of 
greater  care  in  the  removal  of  such  dangerous 
material. 

In  the  case  at  bar  the  evidence  tends  to 
show  that  the  flre  started  on  the  right  of 
way,  or  at  least  the  witness  Gates  so  thought 
from  his  point  of  observation,  about  three- 
quarters  of  a  mile  distant;  but  that  It  was 
caused  by  a  spark  or  cinder  emitted  from  the 
engine  is  inferable  only  from  the  mere  fact 
that  a  train  passed  the  point  where  the  flre 
originated  a  few  minutes  before  It  was  dis- 
covered. The  evidence  also  tends  to  show 
that  soil  of  the  character  destroyed  had  been 
known  to  retain  fire  for  months  after  being 
Ignited;  but  it  also  appears  that  there  had 
been  no  flre,  prior  to  the  one  in  question,  in 
this  immediate  vicinity  that  fall,  so  that  the 
inference  that  the*  flre  might  have  originated 
from  smoldering  embers  is  rebutted.  It  is 
generally  known  that  sparks  and  cinders  es- 
cape from  engines  and  cause  flres  which  de- 
stroy property,  and,  this  being  so,  the  prob- 
ability of  danger  from  this  cause  must  nec- 
essarily be  in  inverse  ratio  to  the  remoteness 
from  the  railway  track,  in  view  of  which 
we  think  an  Inference  is  reasonably  deduci- 
ble  that  a  flre  occurring  immediately  after 
the  passage  of  a  train,  and  discovered  In 
combustible  material  negligently  permitted  to 
accumulate  on  the  track  or  right  of  way,  orig- 
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Inated  from  a  spark  emitted  from  the  engine, 
and  particularly  so  when  other  evidence  has 
been  Introduced  tending  to  rebut  any  Infer- 
ences that  It  might  have  arisen  from  other 
causes,  thereby  Imposing  upon  the  railroad 
company  neRligcntly  i)ermlttlng  the  accumu- 
lation of  such  material  which  has  given  rise 
to  the  tire  the  burden  of  dispelling  such  infer- 
ence by  raising  a  counter  Inference  that  the 
Are  could  not  reasonably  have  been  started  in 
this  manner  by  showing  that  the  track  at  that 
point  was  level,  that  the  engine  was  prop- 
erly constructed,  possessed  suitable  applian- 
ces for  arresting  sparks  and  cinders,  was  op- 
erated by  skillful,  careful,  and  competent  em- 
ployfis,  and  that  It  was  not  laboring  to  start 
the  train  to  which  it  was  attached  or  to  stop 
It  after  being  set  in  motion;  thus  learing 
the  question  to  the  Jury  to  ascertain  the  fact 
from  an  examination  and  consideration  of  all 
the  evidence  whether  or  not  the  flre  causing 
the  injury  originated  from  a  spark  or  cinder 
emitted  from  the  locomotive.  Such  a  rule,  it 
would  seem  upon  principle,  ought  to  be  en- 
forced, for,  having  been  negligent  in  permit- 
ting the  accumuhitlon  of  dry  grass  and  other 
infiamniable  material  at  exposed  places,  it  la 
reasonable  to  infer  from  the  fact  that  the  flre 
was  started  therein  that  It  was  caused  by  a 
spark  given  ott  by  the  engine;  and  as  the 
means  of  dispelling  the  Inference  Is  entirely 
in  the  power  of  the  railway  company,  the 
person  sustaining  the  injury  cannot  be  ex- 
pected to  know,  much  less  to  prove,  that  the 
engine  was  defective  in  its  appliances  or  con- 
sti-uctlon,  or  that  It  was  negligently  operated 
on  the  occasion  of  the  fire,  in  view  of  which, 
to  compel  him  to  establish  these  facts  would, 
in  many  Instances,  be  equivalent  to  a  denial 
of  Justice.  1  Thomp.  Neg.  153,  subd.  3.  In 
case,  however,  a  flre  starts  beyond,  or  even 
on,  the  right  of  way,  if  no  Inflammable  mate- 
rial is  permitted  to  accumulate  thereon,  and 
loss  of  property  result  to  another  therefrom, 
the  person  sustaining  the  damages  ought  to 
be  obliged  to  give  evidence  of  such  facts,  in 
addition  to  the  discovery  of  the  flre  soon  aft- 
er the  passage  of  a  train,  as  would  tend  to 
raise  an  inference  that  the  flre  was  caused 
by  carelessness,  either  in  the  construction  or 
operation  of  the  engine,  before  the  railroad 
company  should  be  required  to  rebut  such  In- 
ference, because  it  might  reasonably  have 
been  expected  that  flres  will  occur  as  an  in- 
cident to  the  operation  of  trains  by  steam  as  a 
motive  power;  but  where  the  inflammable 
material  negligently  permitted  to  accumulate 
on  the  track  or  right  of  way  is  Ignited,  and 
the  flre  is  discovered  soon  after  the  passage 
of  a  train,  the  duty  should  be  imiwsed  on  a 
railroad  company,  after  the  proof  of  this  fact, 
and  the  introduction.  If  possible,  of  evidence 
tending  to  show  that  the  flre  could  not  rea- 
sonably have  occurred  from  other  causes,  to 
rebut  the  Inference  of  carelessness  arising 
from  proof  of  the  fire,  IxMiause  it  could  not 
have  boon  reasonably  supiiosed  that  such  ma- 
terial would  have  been  allowed  to  accumulate. 


The  plalntifts  tn  this  case  gave  evidence  tend- 
ing to  show  that  the  flre  did  not  arise  from 
smoldering  embers  in  the  soil,  and,  having 
also  shown  that  it  probably  started  on  the 
right  of  way.  In  combustible  material,  they 
made  such  a  case  as  to  raise  an  inference  that 
It  was  caused  by  a  spark  emitted  from  the 
engine,  to  dispel  which  the  duty  was  imposed 
upon  the  defendant  to  show  that  the  engine 
was  pi-operly  constructed,  and  carefully  oper- 
ated; and,  this  being  so,  the  Judgment  of 
nonsuit  cannot  be  predicated  on  that  ground, 
and  hence  it  follows  that  the  Judgment  is  re- 
versed, and  the  cause  remanded  for  retrial. 


BURNS  V.  PAYNE  et  al. 

(Supreme  Court  of  Oregon.    July  31,  1897.) 

Jl-stices'  Courts— Right  or  Appeal 

A   garnishee  may  appeal  from   a  judgment 

rendered  against  hira  in  a  justice's  court,  under 

Ilill's  Ann.  I^ws,  $  2117,  providing  that  "either 

party  may  appeal  from  a  judgment  given  in  a 

justice's  court,"  and  sections  15'^  and  163-170. 

providing  that  a  plaintiff  may  obtain  a  personal 

judgment  against  a  garnishee. 

Appeal  from  circuit  court,  Baker  county; 
Robert  Eaktn,  Judge. 

Action  by  J.  R.  Burns  against  Charles  H. 
Payne  and  David  Eccles,  garnishee.  From  a 
Judgment  for  Eccles,  plaintift  appeals.  Af- 
firmed. 

J.  B.  Messick,  for  appellant  Johna  &  Smith, 
for  respondent. 

WOLVERTON,  J.  An  action  was  commen- 
ced in  the  Justice  court  for  district  No.  1, 
Baker  county.  Dr.,  by  the  plaintiff,  against 
Payne,  the  defendant,  and  a  writ  of  attach- 
ment issued  September  19,  1896.  Thereupon 
the  writ  and  a  notice  of  garnishment  was 
served  upon  David  Eccles,  and,  his  rettim 
thereto  not  proving  satisfactory  to  plalntlfT, 
he  was  required  by  the  court  to  appear  be- 
fore It  on  October  6,  1S96,  and  answer  under 
oath  touching  his  liability  to  tlie  defendant. 
Eccles  api)eared,  and  answered  the  allega- 
tions and  Interrogatories  served  upon  him  by 
plaintiff,  and  when  the  issues  were  fully 
Joined  a  trial  was  had,  which  resulted,  on 
Novemljer  16,  1S96,  in  a  Judgment  in  favor 
of  the  plaintiff,  and  against  Kccles,  for  the 
sum  of  $26.90  and  costs,  taxed  at  $U.25.  Prior 
thereto,  to  wit,  on  November  9th,  Judgment 
had  been  readered  In  the  main  case  in  favor 
of  the  plaintiff,  and  against  Payne,  the  de- 
fendant, for  the  sum  of  $32.21,  and  $13.20 
costs.  Eccles  appealed  from  the  Judgment 
rendered  against  him  In  the  garnishee  pro- 
ceedings to  the  circuit  court,  and  a  motion  was 
there  filed  to  dismiss  the  appeal,  based  upon 
the  ground  that  no  appeal  lies  from  the  Judg- 
ment of  a  Justice's  court  rendered  against 
the  gamlsliee  in  such  proceedings.  This  mo- 
tion was  overruled,  and,  a  trial  being  had, 
the  Judgment  against  Eccles  was  reversed, 
and  one  rendered  against  the  plaintiff  for 
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costs  and  disbursements,  from  which  he  ap- 
pealed to  this  court,  and  the  sole  question 
presented  Is  the  one  wlilch  arises  upon  said 
motion  to  dismiss  the  appeal. 

It  Is  contended  that  the  statute  which  gives 
an  appeal  from  a  judgment  in  a  justice  court 
Is  not  sufficiently  comprehenslre  in  its  terms 
to  embrace  a  judgment  rendered  in  a  gar- 
nishee proceeding,  and  that  it  was  the  Inten- 
tion ot  the  legislature  to  give  an  appeal  from 
a  judgment  in  the  main  case  only,  or  from  the 
one  which  determines  the  action,  and  no 
other.  Section  2117  of  Bill's  Annotated 
Laws  of  Oregon  provides  that  "either  party 
may  appeal  from  a  judgment  given  in  a  jus- 
tice's court.  In  a  civil  action,  when  the  sum 
In  controversy  Is  not  less  than  ten  dollars," 
etc.  It  will  be  observed,  from  the  wording 
of  this  statute,  that  It  is  a  party  to  the  Judg- 
ment who  may  appeal,  not  a  party  to  the 
action;  but  It  may  be  conceded  that  a  party 
to  the  judgment  must  also  be  a  party  to  the 
action  in  order  to  entitle  him  to  the  remedy 
here  prescribed.  The  statute,  under  the  gen- 
eral Code  procedure,  has  provided  a  remedy 
by  attachment  and  garnishment,  and,  In  case 
where  the  garnishee  refuses  to  give  a  certifi- 
cate, or  If,  when  given.  It  proves  unsatls- 
factoiy  to  the  plaintiff,  It  prescribes  a  mode 
by  which  the  garnishee  may  be  summoned 
to  appear  and  answer  under  oath  touching 
his  liability  to  the  defendant,  or  for  any  prop- 
erty which  he  may  have  in  his  possession 
belonging  to  such  defendant  and  subject  to 
garnishment.  Allegations  and  interrogatories 
may  be  served,  and,  as  It  pertains  to  the  for- 
mer, It  has  been  settled  that  it  Is  essential 
that  they  should  be  filed  and  served  (Case 
T.  Noyes,  16  Or.  829,  19  Pac.  104;  Smith  v. 
Conrad,  23  Or.  206,  31  Pac.  308),  and  the 
garnishee  is  required  to  file  a  written  answer 
thereto,  to  which  the  plalntlflf  may  reply,  thus 
formulating  complete  issues  between  the 
plaintiff  and  the  garnishee  touching  his  liabil- 
ity to  the  defendant.  Upon  these  Issues  trial 
may  be  had,  as  upon  ordinary  Issues  of  fact 
between  plaintiff  and  defendant,  and  Judg- 
ment rendered  against  the  garnishee  and  In 
favor  of  the  plaintiff,  with  the  single  restric- 
tion that  the  judgment  shall  not  be  for  a 
greater  amount  than  that  recovered  against 
the  defendant  in  the  action,  and  execution 
may  Issue  against  the  garnishee  as  upon  or- 
dinary judgments.  See  Hill's  Ann.  Laws  Or. 
H  152,  163-170,  Inclusive.  It  has  also  been 
determined  that  the  proceedings  here  provid- 
ed for  are  at  law,  as  contradistinguished 
from  equity,  and  that  the  trial  and  manner 
•f  reserving  questions  for  review  In  the  ap- 
pellate court  are  governed  by  the  rules  ap- 
pUcaUe  to  law  actlon.s.  Knowles  v.  Herbert, 
11  Or.  54,  4  Pac.  126;  Williams  v.  Galllck, 
11  Or.  337,  3  Pac.  460;  Case  v.  Noyes,  supra. 
Mr.  Waples  says  that  the  proceeding  against 
a  garnishee-  "Is  a  jtidlclal  cause  between 
parties.  It  Is  begun  by  a  summons,  or  Its 
equivalent,  and  results  In  a  judgment,  with 
all  the  other  (dutracterlstics   essential   to  a 


lawsuit."  Wap.  Attachm.  par.  470.  The  pro- 
ceeding, it  is  true.  Is  ancillary,  and  subsidlar}' 
to  the  main  action,  and  is  undoubtedly  de- 
pendent for  Its  utility  upon  the  final  results 
attained  In  that  action;  but  the  gami.shment 
In  effect  subrogates  the  plaintiff  to  the  rights 
of  the  defendant  In  the  main  action,  and  em- 
powers him  to  sue  the  defendant's  garnished 
debtor.  He  takes  the  shoes  and  asserts  the 
rights  of  the  defendant  against  the  garnishee. 
"He  sues  for  property  or  credits  In  his  own 
name,  but  upon  the  cause  of  action  acquired 
by  such  legal  subrogation."  The  garnishee 
Is  a  party  only  to  the  action  against  himself, 
in  which  the  plaintiff  urges  the  right  of  the 
principal  defendant  against  him,  and  Is  not  a 
party  to  the  main  action.  See  Wap.  Attachm. 
pars.  47^-475,  477.  Strahan,  J.,  in  Case  v. 
Noyes,  supra,  says:  "The  allegations  provid- 
ed by  the  Code  are  designed  to  enable  the 
plaintiff  to  bring  upon  the  record  the  cause 
of  action  which  the  original  defendant  had 
against  the  garnishee,  and  to  which  the  plain- 
tiff has  become  subrogated  by  virtue  of  the 
attachment."  So  that  we  have  here  all  the 
characteristics  of  a  distinct  action,  though 
subsidiary  to  the  main  case,  and  for  the  pur- 
poses of  trial  and  appeal  It  has  been  so  treated 
In  practice,  in  so  far  as  it  pertains  to  the 
courts  of  general  jurisdiction.  For  all  es- 
sential purposes  the  proceeding  must  be  re- 
garded as  an  action,  and  such  it  has  been  de- 
cided to  be,  In  effect,  by  this  court  (Smith  v. 
Conrad,  supra),  the  parties  to  it  being  the 
plaintiff  In  the  main  action,  suing  In  the  right 
of  the  defendant,  and  the  garnishee;  and 
that  It  Is  a  civil  action  no  one  will  dispute. 

The  jurisdiction  of  the  Justice's  court  ex- 
tends to  the  allowance  of  the  provisional  rem- 
edy by  attachment  In  like  cases  as  In  a 
court  of  record.  Hill's  Ann.  Laws  Or.  {  2057. 
For  the  mode  and  manner  of  making  up  the 
Issues,  conducting  the  trial,  and  procuring 
judgment,  we  are  referred  by  the  Justice's 
Code  (Id.  i  2064)  to  the  Code  of  Civil  Proce- 
dure, which  establishes  and  comprehends  all 
the  provisional  remedies  known  to  the  stat- 
ute, and  provides  the  manner  of  their  en- 
forcement So  that  the  mode  of  procedure 
in  the  garnishment  proceedings  Is  the  same, 
whether  prosecuted  In  the  Justice's  court  or 
In  a  court  of  general  Jurisdiction;  and.  If  a 
proceeding  can  be  regarded  as  an  action  in 
the  latter  jurisdiction.  It  must  be  so  regard- 
ed In  the  former.  In  this  view  the  garnishee, 
against  whom  the  plaintiff  prevails  in  such 
proceedings.  Is  "a  party  to  a  Judgment  In  a 
civil  action  In  a  justice's  court,"  within  the 
meaning  of  the  provision  allowing  appeals 
from  such  Judgments.  This  appears  to  be  a 
reasonable  interpretation  of  those  sections 
of  the  Justice's  Code  pertaining  to  the  com- 
mencement of  actions  In  justices'  courts,  the 
allowance  of  the  provisional  remedies,  and 
the  remedy  by  appeal,  and  In  consequence 
with  the  Intent  of  the  legislature  In  adopt- 
ing the  Code.  The  statute  is  certainly  broad 
enough  to  comprehend  the  action  promoted 
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b7  the  garnishment,  as  well  as  the  action  In 
the  main  case.  The  Judgment  of  the  court 
below  will  be  affirmed. 


MTJLDRICK  et  al.  t.  GALBRAITH. 

(Supreme  Court  of  Oregon.    July  31,  1807.) 

Implibd  Contracts — Consiubratios— Executors 

AND  Administrators— AccouNTixo— Extra 

Allowance — Attorhet's  Fees. 

1.  A  nephew  who  made  a  trip  at  his  node's 
request,  could  not  recover  the  expenses  thereof 
from  the  uncle's  estate,  in  view  of  the  confiden- 
tial relations  that  had  existed  between  them, 
where  there  was  no  agreement  by  the  nnde  to 
pay  such  expenses. 

2.  He  was  entitled,  however,  to  the  expenses 
of  a  trip  made  after  the  uncle's  death  at  the 
suggestion  of  the  executrix  for  the  piUT[iose  of  oon- 
sulting  with  her  as  to  the  proper  management  of 
the  estate. 

3.  A  nephew  who  persuaded  his  nnde  to  ac- 
commodate him  by  accompanying  him  on  a  dan- 
gerous trip,  and  paid  hif>  expenses,  cannot  re- 
cover from  the  uncle's  estate  the  amount  of  the 
expenses,  although  the  uncle  bad  agreed  to  repay 
them. 

4.  When  one  attorney  either  performs  or  directs 
all  the  legal  work  in  settling  an  estate,  the  com- 
pensation therefor  may  be  entered  in  the  admin- 
istrator's account,  and  allowed  as  one  gross  sum. 

0.  Under  Hill's  Ann.  Laws,  i  1180,  providing 
that  an  administrator'B  compensation  shall  be  a 
percentage  of  the  amount  of  the  estate  accounted 
for,  and  that  extra  compensation  may  be  allowed 
for  extraordinary  services,  the  extra  allowance 
is  in  the  discretion  of  the  lower  court;  and  where 
the  administrator  was  awarded  $60  as  extra 
compensation  for  maintaining  a  suit  resulting  in 
the  recovery  of  $10,000,  and  the  consequent  en- 
hancement of  his  statutory  allowance,  the  extra 
compensation  was  sufficient. 

6.  An  administrator  retained  an  attorney  to  as- 
sist In  settling  the  estate,  and  to  act  as  counsel 
in  a  suit  on  behalf  of  the  estate  to  collect  $30,000. 
Recovery  being  doubtful,  an  agreement  was  made 
that  the  attorney  should  receive  a  liberal  fee,  if 
successful;  otherwise  that  he  should  be  paid  only 
actual  expenses.  The  amount  recovered  was 
$10,000.  Hill's  Ann.  Laws,  i  1178,  provides 
that  an  administrator  shall  be  allowed  all  neces- 
sary expenses,  indnding  reasonable  attorney's 
fees,  in  any  necessary  litigation  or  matter  requir- 
ing legal  advice.  Held,  that  an  allowance  of 
$2,000  as  expenses  for  total  legal  services  was 
reasonable. 

7.  Where  several  counsel  are  unnecessarily  em- 
ployed in  the  settlement  of  an  estate,  credit 
should  not  be  allowed  for  the  fees  of  more  than 
one. 

Appeal  from  circuit  court,  Grant  county; 
Morton  D.  Clifford,  Judge. 

nnal  accounting  of  W.  J.  Galbralth  as  ad- 
ministrator of  the  estate  of  John  McCullough, 
deceased.  Prom  a  decree  modifying  an  order 
of  the  county  court  made  on  the  trial  of  ob- 
jections filed  by  Jennie  Muldrick  and  another 
to  certain  items  of  the  account,  the  adminis- 
trator appeals.    Modified. 

This  Is  an  appeal  from  a  decree  modifying 
an  order  of  the  county  court  of  Grant  coun- 
ty, made  in  settling  the  defendant's  final  ac- 
count as  adminlBtrator.  The  facts  are:  That 
on  June  11,  1894,  John  McCullough  died  tes- 
tate, leaving  an  estate  in  Washington  county, 
Idaho,  of  the  probable  value  of  $100,000;  and, 
his  last  will  and  testament  being  admitted  to 


probate  In  that  county.  Rebecca  J.  McCnl- 
lough,  his  widow,  was  appointed,  and  there- 
upon duly  qualified,  as  executrix  thereof. 
That  the  deceased  also  left  an  estate  in  Grant 
county.  Or.,  and  oa  October  14,  1894,  the 
county  court  therc<rf  appointed  W.  J.  Gal- 
bralth administrator,  with  the  will  annexed, 
and  he  thereafter  duly  qualified  as  such. 
That  the  assets  of  the  estate  in  the  latter 
county  consisted  principally  of  a  debt  due 
from  one  John  Muldrick,  who,  as  the  finan- 
cial agent  of  the  deceased  In  his  lifetime,  bad 
received  large  sums  of  money  to  the  use  of 
bis  principal,  but  upon  Galbralth's  appoint- 
ment Muldrick  informed  him  and  tbe  persons 
who  were  appointed  appraisers  that  he  was 
not  Indebted  to,  but  that  the  estate  owed 
him  about  $3,000.  Galbralth  thereupon  em- 
ployed Thornton  WiUianis  as  his  attorney, 
and  together  they  went  to  Weiser,  Idaho,  to 
consult  with  tbe  executrix  In  relation  to  tbe 
matter,  and,  after  examining  the  books  of 
account  kept  and  other  memoranda  left  by 
the  deceased,  as  well  as  letters  written  to  him 
by  Muldrick,  acknowledging  the  receipt  and 
collection  of  certain  sums  of  money  to  the  use 
of  the  deceased,  an  action  was  commenced 
against  Muldrick  by  Galbralth  in  his  repre- 
sentative capacity  to  recover  the  sum  of  $31,- 
450.92,  the  amount  claimed  to  be  due  from 
Muldrick  to  tbe  deceased,  as  ascertained  from 
an  inspection  of  tbe  books,  letters,  etc.  That 
Muldrick,  after  denying  tbe  material  allega- 
tions of  tbe  complaint,  averred  in  bis  an- 
swer that  be  had  an  accounting  and  settle- 
ment with  the  deceased,  upon  effecting  which 
there  was  found  to  be  due  to  tbe  latter  the 
sum  of  25  cents,  which  be  then  paid,  and 
thereafter  tbe  deceased  became  Indebted  to 
blm  in  tbe  sum  of  $2,980.04,  for  which  he 
prayed  Judgment  against  ^he  estate.  The  re- 
ply having  put  in  Issue  the  allegations  of  new 
matter  contained  in  the  answer,  a  trial  was 
commenced,  and,  after  Galbralth  bad  intro- 
duced his  evidence,  and  rested,  a  stipulation 
was  entered  Into  under  the  terms  of  which  a 
Judgment  for  tbe  sum  of  $10,000  was  rendered 
against  Muldrick.  That  Galbralth,  having 
fully  administered  tbe  estate  under  his  cbarge, 
filed  his  Anal  account,  showing  that  be  had 
collected  tbe  sum  of  $10,373.99;  that  he  bad 
paid  out  a  portion  of  this  amount  in  the  dis- 
charge of  his  duties,  and,  having  a  certain 
sum  on  band,  prayed  that  it  might  be  applied 
to  the  payment  of  bis  charges  and  expenses 
as  administrator,  Including  the  claims  of 
Thornton  Williams  as  his  attorney,  and  that 
tbe  remainder  might  be  paid  to  the  execu- 
trix. That  Margaret  Wood  and  Jennie  Mul- 
drick, heirs  of  the  deceased,  filed  objections  to 
certain  items  contained  in  this  final  account 
to  which  Galbralth  answered,  showing  the 
reasonableness  of  said  charges,  and,  a  reply 
to  the  answer  having  been  filed,  the  cause 
was  referred  to  W.  J.  Coleman,  who  took  and 
reported  the  evidence,  from  which  tbe  county 
court  made  its  findings  upon  tbe  matters  in 
issue,  and  r^ected  tbe  following  Items  of  tbe 
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sccount:  (1)  To  expensea  Incurred  I7  Oal- 
bralth  on  a  Journey  from  Canyon  City,  Or.,  to 
Welser,  Idaho,  and  return  (aeveral  itema), 
124.05.  <2)  To  amount  paid  by  Oalbralth  for 
lumber  at  the  request  of  the  deceased,  |265. 
(3)  To  two  trips  to  Welser  prior  to  his  appoint- 
ment as  administrator,  $120.  (4)  To  expense* 
of  McCullough  on  a  Journey  to  Coeur  d'Alene, 
paid  by  Galbraith,  |100.  (5)  To  advice  from 
and  service  by  Thornton  Williams  In  making 
the  Inventory,  $25.  Upon  the  remaining 
Items  to  which  objections  were  made  the 
court  allowed  them  In  part  only  as  follows: 
(6)  To  expenses  and  time  of  Galbraith  on  a 
trip  to  Welser  with  Williams,  $100,  and  an- 
other trip  there  after  witnesses,  $30,  total  tor 
the  two  tripe,  $130;  amount  allowed,  $60.  (7) 
To  additional  compensation  for  extra  services 
as  administrator,  $J00;  allowed,  $50.  (8)  To 
trip  to  Welser  by  Williams,  advice  and  serv- 
ice In  preparing  statement  of  claim  against 
Muldrick,  filed  with  Inventory,  $250;  $60  al- 
lowed. (9)  To  services  rendered  In  procuring 
evidence  and  conducting  the  trial  la  the  ac- 
tion of  Galbraith  against  Muldrick,  $2,500; 
$1,000  allowed.  (10)  Td  services  In  settling 
up  the  estate,  $400;  amount  allowed,  $100. 
The  final  account  was  thereupon  approved 
with  these  exceptions,  and  It  was  decreed 
that  the  administrator  should  be  discharged 
upon  bis  payment  to  the  executrix  of  the  sum 
of  $8,308.38,  which  be  then  had  on  hand. 
From  this  decree  the  administrator  and  said 
heirs  appealed  to  the  circuit  court,  which 
found,  as  to  the  ninth  Item,  that  the  sum  of 
$1S0  had  been  paid  by  the  administrator  to 
local  attorneys  as  their  fees  In  the  trial  of 
the  case  of  Galbraith  against  Muldrick,  and 
thereupon  reduced  the  amount  so  awarded  to 
WiUlams  to  $830,  thereby  increasing  the 
amount  to  be  paid  to  the  executrix,  but  oth- 
erwise affirmed  the  decree  of  the  county 
court,  and  from  this  latter  decree  the  admin- 
istrator appeals  to  this  court 

James  A.  Fee,  for  appellant  M.  W.  Smith 
and  CL  A.  Sweek,  for  respondents. 

MOORB,  C.  J.  (after  stating  the  facts). 
The  only  questions  presented  for  considera- 
tion by  this  appeal  are  whether  the  Items 
contained  In  the  final  account  of  the  adminis- 
trator to  which  objections  have  been  made 
are  proper  charges  against  the  decedent's  es- 
tate in  Grant  county,  and,  if  so,  are  they  rea- 
sonable In  amount?  Considering  the  Items 
objected  to  In  their  order  as  numbered,  it  ap- 
pears that  the  county  court  allowed  on  ac- 
count of  the  sixth  item  the  sum  of  $30  per 
trip  as  expenses  by  Galbraith  In  makbig  the 
Journey  from  Canyon  City,  Or.,  to  Welser, 
Idaho,  and  return,  and,  as  the  first  Item  of 
$24.05  Is  apparently  embraced  in  that  allow- 
ance, we  think  said  first  item  was  properly 
rejected.  The  deceased  being  the  owner  of  a 
tract  of  land  In  Grant  county,  Galbraith,  at 
his  request  purchased  for  him  a  quantity  of 
lumber  to  build  a  house  thereon,  paying  there- 


for the  nun  of  $265;  bat.  the  deeeoaed  hsriag 
given  thlB  Und  to  Galbraith,  who  was  his 
nephew,  and  executed  a  deed  to  him  therefor, 
the  house  was  not  erected,  and,  the  lumber 
having  been  considerably  damaged,  Galbraith, 
after  his  appointment  as  administrator,  sold 
It  for  the  sum  of  $80.  Jennie  Wood,  a  niece 
of  the  deceased,  having  been  called  as  a  wit- 
ness on  behalf  of  the  objectors,  In  answer  to 
a  question  as  to  what  stotements  she  had 
heard  John  McOillough  make  In  regard  to 
the  lumber  In  question,  said,  "I  have  beard  my 
uncle  say  a  number  of  times  that  he  never 
ordered  any  such  bill  of  lumber."  Galbraltli, 
however,  testified  that  after  he  had  ordered 
the  lumber,  in  pursuance  of  McCullough's  re- 
quest the  latter,  thinking  the  house  would 
be  too  large,  and  cost  more  than  he  desired 
to  expend  in  its  construction,  objected  to  the 
size  of  the  material,  but,  after  inquiring  as 
to  the  else  and  probable  cost  of  a  house  In 
the  vidntty,  he  concluded  to  accept  the  lum- 
ber, and  It  was  thereupon  hauled  to  and 
stacked  In  a  shed  on  the  premises.  Compar- 
ing the  testimony  of  Jennie  Wood  with  that 
of  Galbraith,  the  reason  for  McCullough's 
statement  as  testified  to  by  her.  Is  apparent 
and.  while  the  deceased  may  never  have  or- 
dered such  a  bill  of  lumber,  he  did  ultimately 
ratify  the  order  as  given  by  Galbraith,  and, 
such  being  the  case,  we  think  It  conclusively 
appears  that  the  estate  Is  liable  for  the  cost 
of  the  material,  and  should  be  credited  with 
the  amount  received  en  account  of  the  sale 
thereof.  Galbraith  made  two  trips  to  Welser 
prior  to  his  appointment  as  administrator,  the 
first  at  the  request  of  the  deceased  and  the 
second  at  the  suggestion  of  the  executrix,  for 
which  he  charges  the  estate  $120.  It  does  not 
conclusively  appear  that  McCulIough  prom- 
ised to  pay  his  nephew  anything  for  making 
the  first  Journey,  and,  in  view  of  the  relation 
existing  between  them,  we  think  the  county 
court  properly  rejected  that  part  of  the  third 
Item;  but  we  believe  Galbraith  Is  entitled  to 
the  sum  of  $30  on  account  of  the  trip  he  made 
at  tbe  suggestion  of  and  to  consult  with  the 
executrix  as  to  the  proper  management  of  the 
estate.  It  appears  that  Galbraith's  brother 
was  murdered  at  CVbiu:  d'Alene,  and,  desiring 
to  visit  that  place,  to  look  after  his  brother's 
estate,  he  persuaded  McCuUough  to  accom- 
pany him,  paying  the  latter's  expenses, 
amounting  to  the  sum  of  $100,  which  McCul- 
Iough agreed  to  repay.  Tlils  Journey,  In  our 
Judgment  was  made  by  McCuUough  for  the 
accommodation  of  Galbraith,  whose  wife  ob- 
jected to  his  visiting  the  scene  of  the  killing 
of  his  brother  unless  his  uncle  accompanied 
him;  and,  notwithstanding  McCuUough  agreed 
to  pay  bis  own  expenses  Incurred  on  the  trip, 
we  think  they  do  not  constitute  a  le?al  charge 
against  his  estate,  and  hence  the  county  court 
properly  rejected  the  fourth  item.  It  also 
appears  that  the  fifth  item  of  $23.  for  the 
services  of  an  attorney  In  making  an  lnven> 
tory,  was  disallowed;  but  when  It  Is  remem- 
bered that  this  charge  la  made  for  the  attor* 
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ney  employed  tn  the  settlement  of  the  estate, 
we  cannot  see  that  any  T?ry  grave  error  was 
committed  Id  rejecting  It  While  It  might  aid 
a  county  court  In  reaching  a  proper  concln- 
Bion  as  to  what  would  be  reasonable  com- 
pensation for  an  attorney  In  the  settlement  of 
an  estate,  and  particularly  so  when  the  serv- 
ices performed  have  been  rendered  by  differ- 
ent attorneys,  to  have  each  present  an  Item- 
ized account  of  his  part  of  the  work,  when  It 
appears  that  one  attorney  performed  all  the 
services,  or  was  the  senior  counsel  In  the 
management  and  settlement  of  an  estate,  the 
reason  for  the  course  suggested  must  neces- 
sarily cease,  and  the  attorney  fee  allowed  In 
such  case  may  be  a  gross  sum,  measured  by 
the  services  performed,  while  taking  Into  con- 
sideration the  value  of  the  estate  Involved,  as 
well  as  the  ability  of  the  person  by  whose 
counsel  and  labors  the  same  has  been  brought 
to  a  successful  and  final  settlement 

Examining  those  Items  of  the  final  account 
which  were  allowed  In  part  only,  It  appears 
that  Galbralth  charges  the  sum  of  |100  for 
expenses  Incurred  and  time  employed  In  mak- 
ing a  journey  to  Welser,  Idaho,  while  as  a 
part  of  the  same  item  he  charges  only  $30  for 
the  time  employed  In  making  another  trip  to 
that  place.  The  evidence  tends  to  show  that 
the  expenses  Incident  to  the  Journey  do  not 
necessarily  exceed  the  sum  of  4t30;  and,  the 
county  court  having  allowed  ?60  as  a  reason- 
able charge  for  making  the  two  trips,  we  think 
no  error  was  committed  in  modifying  the  sixth 
Item.  It  also  appears  that  Golbraith,  having 
received  the  sum  of  $352.19  as  the  commission 
prescribed  by  law,  demanded  the  further  sum 
of  $500  as  extra  compensation  for  his  services 
as  administrator,  but  the  county  court  allowed 
on  account  thereof  the  sum  of  $50  only.  The 
statute,  after  prescribing  the  commission  which 
an  administrator  or  executor  is  entitled  to  re- 
ceive, also  provides  that:  "In  all  cases,  such 
further  compensation  as  is  Just  and  reasonable 
may  be  allowed  by  the  court  or  Judge  thereof, 
for  any  extraordinary  and  unusual  services, 
not  ordinarily  required  of  an  executor  or  ad- 
ministrator In  the  discharge  of  his  trust." 
Hill's  Ann.  Laws  Or.  i  1180.  The  county 
court,  under  this  provision,  after  awarding 
Galbralth  the  sum  of  $60  on  account  of  ex- 
pen-ses  Incurred  In  making  two  trips  to  Welser, 
Idaho,  also  allowed  him  the  sum  of  $.50  as  ex- 
tra comi)ensation,  so  that  the  total  so  received 
by  the  administrator  amounted  to  the  sum  of 
$402.19.  The  allowance  to  an  administrator 
of  extra  compensation  for  services  rendered  in 
the  discbaige  of  bis  duties  must  necessarily 
be  a  matter  largely  within  the  discretion  of 
the  county  court,  which,  being  conversant  with 
the  services  required,  as  well  as  those  per- 
formed by  Its  appointee,  can  ordinarily  be  re- 
lied upon  to  make  a  fair  allowance  for  unusual 
services;  and,  such  being  the  case,  the  amount 
80  awarded  ought  not  to  be  disturbed  on  a  re- 
view of  Its  acts  on  appeal,  unless  It  clearly 
appears  that  there  has  been  a  manifest  Abuse 
of  discretion,  or  that  the  amount  allowed  was 


disproportionate,  or  not  equivalent,  to  the  serv* 
Ices  performed.  "The  fees  provided  by  stat- 
ute," says  Bean,  J.,  In  Sted  v.  Holladay,  20 
Or.  462,  26  Pac.  5C2,  "are  to  be  deemed  ample 
compensation  for  an  executor,  except  In  un- 
usual cases,  and  when  he  Is  required  to  render 
extraordinary  services  not  ordinarUy  required 
of  an  executor.  His  additional  compensation. 
If  any,  is  within  the  discretionary  power  of 
the  court  to  allow;  and  when  a  claim  is  made 
therefor  It  should  be  scrutinized  with  care, 
and  never  allowed  unless  the  court  is  satis- 
fied that  It  Is  Just  and  reasonablb"  It  is  true, 
the  administrator  Instituted  an  action,  and 
thereby  recovered  the  amount  so  obtained  by 
him  which  furnished  the  greater  portion  of  the 
assets  of  the  estate  upon  which  his  commis- 
sion was  predicated,  and  without  it  his  com- 
pensation would  have  been  nominal;  so  that 
while  he  may  have  been  compelled  to  perform 
extra  duty,  we  think  the  county  court  allowed 
him  a  reasonable  compensation  therefor.  The 
(lalm  of  the  administrator  on  account  of  the 
charge  of  Thornton  Williams  for$250,  under  the 
eighth  Item,  was  reduced  by  the  county  court 
to  $00,  no  doubt  Intending  thereby  to  reimburse 
the  attorney  for  the  expenses  incurred,  and  to 
adjust  his  compensationunderthegeneralclalm 
therefor.  This  being  so,  what  has  hereinbefore 
been  said  in  discussing  the  fifth  Item  may  ap- 
ply with  equal  force  to  this,  and,  adopting  the 
ride  there  announced,  we  think  no  error  was 
committed  In  not  allowing  a  greater  sum. 
The  charge,  under  the  ninth  item,  for  an  at- 
torney fee  for  prosecuting  the  action  of  Gal- 
bralth against  Muldrlck,  furnishes  the  princi- 
pal l.<<sue  In  the  case  before  us.  The  evidence 
tends  to  show  that  It  was  quite  doubtful, 
when  the  action  was  commenced,  whether  any 
sum  whatever  could  be  recovered  from  Mul- 
drlck, because  it  was  difficult  to  say  with  any 
degree  of  certainty  what  amounts,  If  any,  he 
had  paid  on  account  of  the  money  received  by 
him  to  the  use  of  the  deceased.  In  this  uncer- 
tain condition  of  affairs,  Galbralth  entered  Into 
a  contract  with  Williams,  by  which  It  was 
agreed  that,  If  the  result  proved  unsatisfac- 
tory, he  should  receive  his  actual  expenses 
only,  but.  If  he  should  be  successful  in  the  ac- 
tion, and  thereby  obtain  a  considerable  amount, 
he  was  to  receive  a  liberal  fee.  This  agree- 
ment presents  the  question  whether  its  terms 
can  be  enforced,  and,  if  so,  what  Is  a  reasona- 
ble attorney  fee  under  the  chrcumstances.  The 
statute  provides  that:  "An  executor  or  admin- 
istrator shall  be  allowed.  In  the  settlement  of 
hia  account,  all  necessary  expenses  incurred 
In  the  cai-e,  management,  and  settlement  of 
the  estate,  including  reasonable  attorney  fees 
in  any  necessary  litigation  or  matter  requiring 
legal  advice  or  counsel."  Hill's  Ann.  Laws 
Or.  §  1178.  That  the  action  against  Muldrlc'i: 
was  necessary  is  evident  from  his  declaration 
that  be  was  not  indebted  to  the  estate,  and 
this  statement  is  made  more  emphatic  by  his 
verified  answer  to  the  effect  that  the  estate 
was  Indebted  to  him  In  the  sum  of  $2,989.64. 
The  administrator,  however,  could  not,  under 
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this  statute,  bind  the  estate  to  pay  for  ths 
services  of  on  attorney  any  more  than  they 
were  reasonably  worth,  for  the  mie  appears 
to  be  pretty  well  settled  that  a  pesson  acting 
in  a  representative  capacity  cannot  create  a 
charge  against  the  estate  over  which  he  has 
control,  except  as  specially  authorized  by  stat- 
ute, or  to  reimburse  himself  for  moneys  neces- 
Rarlly  expended  in  protecting  the  property  in- 
trusted to  him.  Weaver  v.  Van  Akin,  71 
Mich.  60,  38  N.  W.  677;  Noyes  T.  Blakeman,  6 
N.  Y.  607.  The  contract  entered  into  with  Wil- 
liams is,  in  effect,  to  pay  him  what  his  serv- 
ices were  reasonably  worth,  and,  being  con- 
tingrent  upon  a  recovery,  the  questitm  to  be 
considered  is  whether  the  allowance  by  the  cir- 
cuit court  fills  the  measure  of  the  contract. 
In  taking  the  depositloa  of  Hon.  H.  H.  North- 
up,  county  Judge  of  Multnomah  county,  upon 
that  subject,  the  following  question  was  pro- 
pounded to  him:  "In  case  the  fee  was  contin- 
gent, what,  in  your  judgment,  would  be  a 
"ensonable  charge?"  To  which  he  answered: 
"It  is  usual,  where  the  fee  is  contingent,  for 
the  parties  to  agree  upon  the  amount  to  be 
paid.  If,  however,  it  was  the  understanding 
that  no  fee  was  to  be  paid  unless  the  plaintiff 
in  the  suit  was  successful,  and  no  price  was 
stipulated  to  be  paid,  I  would  say  that  $1,600 
or  S2,000  would  be  reasonable."  Further  tes- 
tifying, this  witness  says:  "Of  course,  it  is 
not  possible  for  me  to  answer  as  deOnltely  as 
I  would  like  to.  If  the  attorney  was  required 
to  visit  different  localities,  remote  from  his 
residence  and  place  of  business,  and  was  re- 
quired to  pay  his  own  expenses,  of  course  that 
would  add  to  the  charge  that  he  should  make, 
and  the  amount  he  was  to  be  paid.  If  the  un- 
derstanding was  that  he  was  to  receive  no 
compensation  umess  recovery  was  had,  and 
he  was  to  be  well  paid  In  cose  of  recovery, 
and  a  recovery  of  ?10,000  was  had,  I  don't 
know  that  J(2,500  would  be  an  excessive  fee; 
but  I  think  that  $2,000  would  be  a  fair  com- 
pensation. If  the  estate  was  before  me,  I 
would  settle  the  claim  at  $2,000  rather  tlian 
$2,500."  This  witness  is  corroborated  by  the 
testimony  of  John  F.  Caples,  W.  W.  Thayer, 
ex  chief  Justice  of  this  court,  attorneys  of  the 
city  of  Portland,  and  also  by  J.  C.  Moreland, 
ex  county  judge  of  Multnomah  county;  John 
J.  Ballreay  and  James  A.  Fee,  ex  circuit 
judges,  and  by  M.  Dustin  and  T.  G.  Halley, 
the  latter  of  whom  say  that  the  fees  of  an  at- 
torney In  the  eastern  part  of  this  state  are 
greater  than  in  the  city  of  Portland,  and  that 
$2,.'>00  is  not  an  unreasonable  sum  to  be  paid 
for  the  services  rendered.  In  view  of  this  evi- 
dence, we  think  the  chrcuit  and  county  courts 
are  in  error  '.n  fixing  the  compensation  for  the 
services  performed  in  the  trial  of  said  action. 
It  is  true,  the  action  was  not  brought  to  re- 
cover unliquidated  damages,  in  which  case  a 
large  percentage  of  the  amount  recovered  is 
usually  demanded  as  attorney's  fees;  but, 
while  the  action  involved  the  recovery  of  a 
sum  tliat  could  be  reduced  to  a  mathematical 
ceiialuty,    this   amount   was   uncertain,   and 


muat  necesaarUy  remain  so  mtll  Mnldrlck  sub- 
mitted in  evidence  the  payment  he  had  made 
on  account  of  the  money  received  by  him. 
The  evidence  of  the  attorneys  called  as  ex- 
perts tends  to  show  that  an  attorn^  employed 
to  settle  an  estate  would  probably  become 
more  conversant  with  the  facts,  and  could  trj' 
an  action  in  which  the  administrator  was  a 
party  cheaper  than  a  stranger  to  the  proceed- 
ings; and,  tills  being  so,  we  believe  that  the 
sum  of  $2,000  affords  a  reasonable  compensa- 
tion as  attorney's  fees  for  the  trial  of  the  ac- 
tion and  the  settlement  of  the  estate.  "Where 
several  counsel,"  says  Mr.  Woemer  in  his 
work  on  the  American  Law  of  Administration 
(section  515),  "are  employed,  credit  should  not 
be  allowed  for  the  fees  of  more  than  one;" 
citing  in  support  thereof  the  case  of  Crowder 
v.  Shakelford,  35  Miss.  321,  in  which  it  ap- 
pears that,  competent  counsel  having  been  re- 
tained to  tiy  a  suit,  others  were  thereupon  en- 
gaged to  assist.  Handy,  J.,  rendering  the 
opinion  of  the  court,  says:  "As  to  the  disal- 
lowance of  the  fees  paid  in  the  suits  against 
Mrs.  Stokes,  it  appears  that  the  fee  paid  one 
counsel  was  allowed;  and  there  appears  to 
have  been  no  necessity  for  the  employment  of 
additional  counsel,  as  the  cases  were  not  liti- 
gated. The  claim  on  this  account  was,  there- 
fore, properly  rejected."  The  rule  thus  laid 
down  cannot  well  apply  where  different  at- 
torneys have  necessarily  been  employed  to  per- 
form separate  parts  of  the  service  demanded, 
in  which  case  the  fees  would  be  proportionally 
grreater  than  if  the  &Mie  service  was  rendered 
by  the  same  attorney.  In  view  of  this  rule, 
we  have  considered  the  sum  of  $2,000  as  a 
reasonable  compensation  for  the  whole  service, 
and,  as  there  has  l>een  paid  by  the  adminis- 
trator to  Parrlsh  &  Cozad  $26,  and  to  M.  Dus- 
tin $160,  as  attorney's  fees,  the  remainder,  or 
$1,825,  is  deemed  a  reastmable  fee  for  the 
service  performed  by  Williams;  but,  having 
received  from  the  administrator  the  sum  of 
$520  on  account  thereof,  there  Is  yet  due  him 
the  further  sum  of  $1,305.  This  is  in  addition 
to  the  payments  of  $13  and  $26,  respectively, 
made  to  him  on  account  of  collections  of 
money  due  the  estate,  and  the  sum  of  $60  on 
account  of  his  expenses.  The  conclusion  we 
have  reached  renders  It  unnecessary  to  pass 
upon  the  sum  awarded  under  the  tenth  item, 
which  is  embraced  in  the  amount  herein 
awarded.  The  decree,  In  so  far  as  it  relates 
to  the  attorney  fee  due  Thornton  Williams  and 
the  amount  to  be  paid  to  executrix,  will  there- 
fore be  modified  In  accordance  with  this  opin- 
ion, bnt  in  all  other  respects  aflinned. 


STATE  V.  SAROENT. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 

Assault  With  Ivtsxt  to  Rapk— Aoe  op  Cos- 
sent— Rbr  Gbst.*— Hearsay. 
1.  In  proof  of  an  assault  with  Intent  to  rape, 
the  mother  of  prosecutrix  may  testify  as  to  her 
manner  and  appearaaoe,  and  the  condition  of  her 
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penon,  ahortir  after  the  alleged  asaault,  and  to 

the  fact  that  she  made  a  disclosare. 

2.  Such  evidence  is  admissible  although  prose- 
cutrix is  a  child  of  tender  yeara. 

3.  It  is  error,  however,  to  permit  the  mother 
to  relate  what  the  daughter  and  a  companion  told 
her  touching  the  particulars  of  the  alleged  as- 
sault. 

4.  Since  Hill's  Ann.  Laws,  {  1733,  which,  as 
amended  bj  Sess.  Laws  1885,  p.  67,  makes  it 
rape  to  have  carnal  knowledge  of  a  child  under 
16  years  of  age,  and  section  1740,  providing  for 
punishment  for  an  assault  with  intent  to  rape, 
were  enacted  at  tlie  same  time,  they  will  be  in- 
terpreted in  pari  materia,  and  accordingly  one 
may  be  guilty  of  an  assault  with  intent  to  rape 
a  child  under  16  years  ot  age  who  consented. 

Appeal  from  circuit  court,  Morrow  county; 
Stephen  A.  Lowell,  Judge. 

Chet  Sargent  appeals  from  a  conviction  of 
assault  with  intent  to  rape.     Beversed. 

6.  W.  Rea  and  H.  S.  Wilson,  for  appellant 
H.  J.  Bean,  for  the  State. 

WOLVEKTON,  J.  The  defendant  was  in- 
dicted and  convicted  of  an  assault  upon  Bes- 
sie Bobbins,  a  female  child  of  the  age  of  eight 
years,  with  intent  to  commit  a  rape.  The 
child  testified  as  a  witness  for  the  state,  in 
substance,  that  ore  Grace  Casey  was  with  her 
at  the  time  of  the  alleged  assault;  that  they 
went  directly  from  the  place  of  the  assault 
to  where  the  Casey  girl's  mother  lived,  in 
the  same  block,  and  that  Grace  related  to  her 
mother  what  had  transpired;  that  they  went 
from  there  to  where  Mrs.  Bobbins,  the  mother 
of  Bessie  lived,  also  In  the  same  block,  and 
that  Grace  told  Mrs.  Bobbins  what  had  hap- 
pened. Grace  Casey  corroborated  Bessie,  and 
thereupon  Mrs.  Bobbins  was  called  and  testi- 
fied, oyer  the  objection  of  the  defendant,  that 
Grace  told  her  what  had  happened  while 
Bessie  was  standing  by;  that  Bessie,  when 
asked  if  what  Grace  said  was  true,  ran  out 
of  doors,  and  hid  behind  the  house,  and  then 
Into  the  bedroom,  and  liid  under  the  bed,  and, 
npon  being  persuaded  to  come  out,  that  she 
then  told  the  same  story  as  had  been  Just 
related  by  the  two  girls.  She  further  testi- 
fied that  she  immediately  made  an  examina- 
tion of  the  child,  and  found  her  all  right. 
Error  is  predicated  upon  the  action  of  the 
court  below  in  permitting  Mrs.  Bobbins'  testi- 
mony to  go  to  the  jury.  What  Bessie  Bob- 
bins and  Grace  Casey  told  her  touching  the 
acts  and  demeanor  of  the  defendant  towards 
Bessie  cannot  be  considered  as  part  of  the  res 
gestae  constituting  the  alleged  assault  True, 
the  disclosure  was  made  soon  after  the  al- 
leged assault,  but  what  she  learned  from  the 
girls  was  simply  hearsay,  a  narration  of  the 
past  event  and  not  the  language  of  emotion 
caused  by  the  supposed  occurrence.  The  rule, 
however,  is  well  established  that  hearsay  evi- 
dence In  such  instances  is  permissible,  but  the 
authorities  are  divided  as  to  its  limits.  With- 
out undertaking  at  length  the  reasoning  upon 
which  they  diverge  and  are  controlled,  we 
think  the  better  rule  to  be  that  which  con- 
fines such  tesUmony  in  the  first  instance  or  In 
chief  for  the  state  to  the  fact  that  the  in- 


jtired  party  made  recent  complaint  of  the  act 
charged,  to  erldehce  of  her  state  and  appear- 
ance, marks  of  violence,  and  the  condition  of 
her  apparel  shortly  after  the  alleged  occur- 
rence. Such  authorities  Justify  the  admis- 
sion of  the  testimony  of  third  parties  to  the 
fact  that  the  prosecutrix  made  recent  com- 
plaint upon  the  ground  that  it  is  the  natural 
Instinct  of  an  outraged  female  to  make  im- 
mediate disclosure  thereof  to  a  near  relative 
or  confidential  friend;  and,  Inasmuch  as  her 
failure  to  do  so  would  tend  to  discredit  her 
as  a  witness,  the  prosecution  is  permitted  to 
anticipate  such  a  claim  by  afilrmatiTe  proof 
that  complaint  was  made.  So  it  is  that  evi- 
dence of  the  fact  that  she  made  such  com- 
plaint as  well  as  of  her  manner  and  appear- 
ance when  made.  Is  admitted  as  corroborative 
of  her  testimony  touching  the  crime  charged. 
Bacclo  V.  People,  41  X.  Y.  aoi;  Parker  t. 
State,  67  Md.  328,  10  Atl.  219;  PefferUng  v. 
State,  40  Tex.  486;  Proper  v.  State  (Wis.)  55 
X.  W.  lOSo;  Thompson  v.  State,  38  Ind.  39; 
State  V.  Shettleworth,  18  Minn.  208  (Gil.  191); 
State  V.  Bicbards,  33  Iowa,  420;  Stephen  v. 
State,  11  Ga.  2%;  People  v.  3Iayes,  66  Cal. 
387,  6  Pac.  691;  3  Rice,  Ev.  834,  833;  Olesou 
V.  State,  38  Am.  Bep.  366.  Nor  does  the  rule 
seem  to  be  different  where  the  prosecutrix  is 
a  child  of  tender  years.  State  v.  Tom,  8  Or. 
180,  and  People  v.  McGee,  1  Denlo,  19.  In 
the  case  at  bar,  Mrs.  Bobbins,  by  a  sweQ>- 
Ing  sentence,  In  effect  testified  to  all  that  the 
two  girls  had  told  her  concerning  the  alleged 
assault  upon  Bessie  by  the  defendant  and 
under  the  rule  it  was  error  to  permit  It 
This  could  not  be  deemed  less  than  a  repetition 
of  the  children's  narrative  of  the  occurrence, 
and  therefore  subject  to  the  very  pertinent 
objection  that  it  was  hearsay.  It  was  proper 
for  the  mother  to  testify  to  the  fact  that  Bes- 
sie had  made  the  disclosure,  and  to  describe 
l-er  manner  and  appearance  at  the  time,  and 
the  condition  in  which  she  found  her  person 
upon  the  examination  made,  but  not  to  relate 
what  the  girls  had  told  her  touching  the  par- 
ticulars of  what  transpired  relative  to  the  al- 
leged assault.  For  this  error  the  case  must 
be  reversed. 

We  vrill  notice  but  one  other  assignment,  as 
the  case  must  go  back,  and  the  other  ques- 
tions urged  here  are  not  likely  to  arise  npon 
a  retrial.  It  is  strenuously  urged  by  the  coun- 
sel for  the  defendant  that  there  can  be  no 
assault  with  intent  to  commit  a  rape  where 
the  female  consents,  even  though  she  be  un- 
der the  age  of  16  years.  The  statutoty  crime 
of  rape  is  thus  defined:  "If  any  person  over 
the  age  of  sixteen  years  shall  carnally  know 
any  female  child  under  the  age  of  sixteen 
years,  or  any  person  shall  forcibly  ravish  any 
female  such  person  shall  be  deemed  guilty  of 
rape."  Section  1733,  Hill's  Ann.  Laws  Or.,  as 
amended  (see  Sess.  Laws  1895,  p.  67).  Sec- 
tion 1740,  Hill's  Ann.  Laws  Or.,  provides  for 
the  punishment  of  any  person  foimd  guilty 
of  an  assault  with  intent  to  commit  a  rape. 
It  is  the  theory  of  counsel  that  these  sections 
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at  the  statute  do  not  fix  the  age  of  conisent, 
except  as  It  pertains  to  carnal  knowledge;  in 
other  words,  that  if  the  act  of  carnal  Icnowl- 
edge  had  l)een  consummated  wtth  the  consent 
of  a  female  mider  the  age  of  16  years,  it 
would  make  no  difference  whether  she  con- 
sented or  not,  the  crime  of  rape  would  never- 
theless be  the  rpsult  of  such  coition;  but  not 
so  with  an  assault  with  intent  to  commit  the 
crime,  as  the  statute  has  not  fixed  the  age  of 
consent  with  reference  to  that  offense.  In 
this  we  cannot  concur.  It  is  rape  for  a  per- 
son above  the  age  of  16  years  to  carnally 
know  any  female  child  under  that  age,  and 
this  without  the  use  of  force.  Now,  when 
the  legislature  established  the  additional  crime 
of  assault  with  intent  to  commit  a  rape,  it  evi- 
dently had  in  view  the  crime  of  rape  as  de- 
fined by  the  original  section  1733,  of  which 
the  present  is  amendatory.  In  fact,  both 
flections  were  enacted  at  one  and  the  same 
time,  and  should,  under  a  well-settled  rule,  be 
Interpreted  in  pari  materia.  Hence  the  word 
*'rape,"  as  used  in  the  latter  section,  must  be 
deemed  to  have  been  used  In  the  sense  in 
which  it  is  defined  by  the  former,  and  It  must 
be  taken  as  if  its  definition  is  read  into  the 
latter  section.  In  this  view  of  the  matter 
there  is  no  difficulty  in  reaching  the  conclu- 
sion that  nonconsent  of  a  female  child  under 
the  age  of  16  years  when  assaulted  by  a  per- 
son above  that  age  with  intent  to  commit  a 
rape  is  no  more  an  essential  or  an  ingredient 
of  the  one  crime  than  the  other.  One  involves 
the  completed  act,  the  other  the  intent  to  con- 
summate such  a  purpose;  and  if  consent  is 
immaterial  upon  a  charge  of  committing  the 
completed  act,  which  necessarily  includes  an 
assault,  no  reason  exists  why  It  should  not 
be  so  upon  a  charge  of  an  as-sanlt  with  intent 
to  accomplish  the  same  purpose.  Com.  v. 
Roosnell  (Mass.)  8  N.  B.  747.  The  law  has 
determined  that  a  female  child  under  the  age 
denominated  is  incapable  of  consenting.  It  is 
as  though  she  liad  no  mind  upon  the  subject, 
no  volition  pertaining  to  It.  T^ere  is  a  pe- 
riod In  child  life  when  in  reality  it  is  Incapable 
of  consenting,  and  the  legislature  has  simply 
fixed  a  time,  arbitrarily,  as  it  may  be,  but 
nevertheless  wisely,  when  a  girl  may  be  con- 
sidered to  have  arrived  at  an  age  of  sufficient 
discretion,  and  fully  competent  to  give  her 
consent  to  an  act  which  is  a  palpable  wrong, 
both  in  morals  and  in  law.  Under  these  con- 
ditions, while  a  girl  may  give  her  formal  and 
apparent  coiuient,  yet  in  law  she  gives  none. 
The  evidence  of  such  consent  is  withheld,  and 
rendered  wholly  Incompetent  for  the  establish- 
ment of  such  a  fact,  as  in  law  the  fact  itself 
does  not  exist.  Looking  at  the  question  In 
tbiii  light,  it  is  easy  to  comprehend  the  legal 
and  logical  conclusion  that  an  assault  with  an 
intent  to  commit  a  rape  Is  as  much  without 
the  consent  of  a  girl  under  the  age  of  16  years, 
although  she  formally  yields  concurrence,  as 
that  the  commission  of  rape  is  without  her 
consent  under  like  acquiescence.  This  con- 
clusion Is  supported  by  many  cases,  and  we 


beUeve  it  to  be  the  better  doctrine,  although 
some  authorities  are  to  be  found  on  the  con- 
trary. See  Com.  v.  Roosnell,  supra;  Murphy 
V.  State,  120  Ind.  116,  22  N.  B.  106;  State  v. 
Grosshelm  (Iowa,)  44  N.  W.  541;  People  v. 
Courier  (Mich.)  44  N.  W.  671;  People  v.  Mc- 
Donald, 9  Mich.  150;  People  v.  Goulette 
(Mich.)  45  N.  W.  1124;  Proper  v.  State,  supra; 
Davis  v.  State  O'eb.)  47  N.  W.  85i;  Comer  v. 
State  (Tex.  Cr.  App.)  20  S.  W.  647;  Hays  v. 
People,  1  HUl,  331.  The  Judgment  of  the 
court  below  will  be  reversed,  and  the  cause 
remanded  for  such  other  proceedings  as  may 
seem  pertinent,  not  Inconsistent  with  this 
opinion. 


CARNAGIB  et  al.  v.  DIVBN  et  al. 
(Supreme  0)urt  of  Oregon.    July  31,  1887.) 

VOLOSTART    CoyVETANCSS — CaSCBU-ATIOS— MbN- 
T*L  IXCAPACiTT— PLBAniSO. 

1.  Neither  a  grantor  nor  his  heirs  can  impeach 

a  oonreyance  as  voluutary  unless  at  the  time  the 
conveyance  was  executed  the  grantor  was  in 
such  a  state  of  mental  weakness  as  to  be  in- 
capable at  fully  understanding  llie  natnre  and 
effect  of  the  transaction. 

2.  Want  of  capacity  to  execute  a  conveyance 
cannot  be  presumed  from  the  grantor's  extreme 
age. 

3.  A  complaint  of  faeits  to  set  aside  a  deed  of 
their  ancestor  on  the  ground  of  bis  incapacity  is 
insufflcient,  where  It  alleges  that  lie  died  the  day 
after  the  execution  of  the  deed,  and  "that  prior 
to  the  time  of  his  death,  and  immediatdy  befoie 
said  time,"  he  was  incapacitated  from  conveying 
his  property,  as  it  fails  to  show  that  he  was  in- 
capacitated at  the  time  the  deed  was  executed. 

Appeal  from  circuit  court,  Balcer  county; 
Robert  Bakln,  Judge. 

Action  by  George  M.  Camagie  and  otbers 
against  Ambrose  P.  Diven  and  others.  From 
a  decree  for  defendants,  plaintiffs  appeaL 
Affirmed. 

This  is  a  suK  by  the  hein  of  John  Camp- 
bell to  set  aside  a  conveyance  executed  by 
him  to  the  defendant  Ambrose  P.  DIven.  The 
plalntiflTs  allege  that  on  October  22,  1892, 
Cami«bell  was  the  owner  in  fee  of  320  acres 
of  land  in  Baker  county,  of  the  value  of  $4,- 
000,  which  on  that  day,  for  the  expressed 
consideration  of  said  sum,  he  purported  to 
convey  to  DIven;  that  on  the  next  day  Camp- 
bell suddenly  died  intestate,  at  the  age  of  83 
years,  leaving  in  said  county  an  estate  which 
has  been  duly  administered  upon,  the  debts 
fully  paid,  and  the  administrator  discharged; 
"that  prior  to  the  time  of  his  death,  and  Im- 
mediately liefore  said  time,  the  said  John 
Campbell  was  very  feeble  in  body  and  mind, 
occasioned  by  his  extreme  old  age,  and  en- 
tirely unable  to  intelligently  contract  or  per- 
form any  business;  that  DIven  and  his  wife, 
well  knowing  Campbell's  Infirmities  and  his 
consequent  inability  to  enter  into  a  contract 
or  transact  any  business,  took  advantag^e  of 
their  knowledge  and  his  enfeebled  condition, 
and  by  falsely  representing  that  they  would 
care  for  and  support  him  during  his  lifetime, 
pay  him  the  sum  of  |2;600^  and  buUd  on  said 
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real  property  a  comfortable  dwelling  house, 
to  cost  not  less  tlian  $1,200,  induced  him  to 
execute  the  deed  In  question,  but  neither 
Dlven  and  his  wife  hitended  to  keep  or  per- 
form any  of  said  promises  or  representations, 
nor  did  they  Intend  to  pay  Campbell  at  any 
time,  nor  have  they  ever  paid  any  one,  any 
consideration  ■whatever  for  said  real  proper- 
ty." The  plaintiffs  show  their  right  to  in- 
herit the  decedent's  property  if  no  convey- 
ance thereof  had  been  made,  and  pray  for 
the  relief  herelnliefore  stated.  The  court 
having  sustained  a  demurrer  to  the  complaint 
on  the  ground  that  it  did  not  state  facts  suffi- 
cient to  constitute  a  cause  of  suit,  the  plain- 
tiffs  refused  to  plead  further,  whereupon  the 
suit  was  dismissed,  and  plaintiffs  appeaL 

J.  B.  Messlcli,  for  appellant*.  F.  L.  Moore, 
for  respondents. 

MOORE,  a  J.  (after  stating  the  facts). 
The  Important  question  raised  by  the  demur- 
rer is  whether  the  complaint  states  sufficient 
facts  to  entitle  the  plalnUffs  to  the  relief  de- 
manded. Every  person  of  lawful  age  who 
is  seised  of  real  property  In  this  state  may 
dispose  of  bis  interest  tiierein  agreeably  to 
bis  wishes,  and,  in  the  exercise  of  this  right, 
may  malce  a  voluntary  conveyance  thereof 
binding  upon  the  parties  thereto.  Bradtfeldt 
v.  Cooke,  27  Or.  IW,  40  Pac.  1.  And  while  his 
creditors,  acting  on  the  theory  that  the  debtor 
should  be  Just  before  he  is  generous,  may 
have  such  conveyance  set  aside  as  being  In 
fraud  of  their  rights,  and  thereupon  have  the 
property  affected  thereby  applied  to  the  satis- 
faction of  their  liens  upon  it,  neither  the 
grantor  nor  his  heirs  will  be  permitted  to  im- 
peach the  transfer  unless  It  appears  to  the 
satisfaction  of  a  court  of  equity  that  at  the 
time  the  conveyance  was  executed  the  gran- 
tor was  laboring  under  such  a  state  of  mental 
wealmess  or  exaltation  as  to  be  Incapable  of 
fully  understanding  the  nature  and  effect  of 
the  transaction.  Allore  v.  Jewell,  94  U.  S.  506; 
Grifnth  V.  Godey,  113  U.  S.  89,  5  Sup.  Ot.  383; 
Jackson  ▼.  King,  15  Am.  Dec.  354;  Dennett  v. 
Dennett,  84  Am.  Dec.  97.  It  has  been  held  by 
this  court  that,  where  the  consideration  paid 
for  land  was  grossly  inadequate,  equity  would 
afford  relief  and  set  aside  the  conveyance 
when  It  satisfactorily  appeared  that  the 
grantor  at  the  time  the  deed  was  executed 
was  of  such  weak  understanding  as  to  l)e  In- 
competent to  transact  business.  Scovill  y. 
Barney,  4  Or.  288;  Archer  v.  Lapp,  12  Or. 
196,  6  Pac.  672.  The  plaintiffs  having  alleged 
that  the  grantee  never  paid  or  intended  to 
pay  any  consideration  whatever  for  the  land 
in  question,  It  was  not  incumbent  upon  them, 
as  a  condition  precedent  to  the  right  of  can- 
cellation of  the  deed,  to  aver  a  tender  of,  or 
a  readiness  to  repay,  the  purchase  price;  and 
hence  the  sufficiency  of  the  complaint  must 
be  measured  by  the  allegation  of  Campbell's 
mental  infirmity  at  the  time  the  conveyance 
was  executed.    Capacity  to  convey  real  prop- 


erty must  be  equivalent  to  ability  to  devise 
the  same,  in  which  case  the  state  of  tbe  tes- 
tator's mind  Is  determined  by  Its  condition  at 
the  time  the  Instrument  was  executed. 
Clark's  Heirs  v.  Ellis,  9  Or.  128.  "For  the 
sole  question,"  says  Williams,  J.,  in  Kinne 
V.  KInne,  9  Conn.  102,  "is,  what  was  hia  sUte 
of  mind  at  that  time?  Had  be  then  an  un- 
derstanding of  the  nature  of  the  business  he 
engaged  in,  a  recollection  of  the  property  he 
meant  to  dispose  of,  and  of  the  persons  to 
whom  be  meant  to  convey  It,  and  the  man- 
ner in  which  be  meant  to  distribute  it  be- 
tween them?"  In  Chrisman  v.  Chrisman, 
16  Or.  127,  18  Pac.  6,  It  was  held  that  neither 
old  age,  sickness,  nor  extreme  distress  or 
debility  of  body  Incapacitates,  provided  the 
testator  has  possession  of  tils  mental  facul- 
ties and  understands  the  business  in  which 
he  is  engaged.  It  Is  nowhere  alleged  in  the 
complaint  that  Campbell  liad  been  adjudged 
insane  prior  to  the  execution  of  said  deed,  so 
that  the  condition  of  his  mind  would  be  pre- 
sumed to  continue,  and  bis  lack  of  power  to 
execute  a  conveyance  cannot  be  inferred  from 
his  extreme  age.  It  was  incumbent  upon  the 
plaintiffs  to  prove  at  the  trial  the  state  of  his 
mind  at  the  time  the  deed  was  executed,  and. 
if  they  would  avoid  Its  effect,  they  should 
liave  alleged  that  he  was  Incapacitated  at 
that  time.  An  examination  of  this  allegation 
as  above  quoted  will  show  that  there  is  an 
entire  failure  In  this  respect.  "That  prior 
to  the  time  of  his  death"  may  mean  some 
time  anterior  to  the  execution  of  the  deed, 
"and  immediately  before  said  time"  may  also 
mean  at  any  time  subsequent  to  the  convey- 
ance; so  that  the  averment  may  be  strictly 
true,  and  still  the  grantor  may  have  been  in 
the  full  possession  of  his  mental  powers  at 
the  time  the  deed  was  executed.  The  com- 
plaint, being  defective  in  this  regard,  failed  to 
state  facts  sufficient  to  constitute  a  cause  of 
suit;  and,  this  being  so,  the  court  committed 
no  error  in  sustaining  the  demurrer,  and 
hence  the  decree  is  afSnued. 

srs  (16  Utah.  225) 

BECKER  V.  MARBLE  CREEK  IRR.  CO. 
et  al.» 

(Supreme  Court  of  Utoh.    July  16,  1897.) 

ApPBAL— AMENDMBNTS— iRRtOATIKO  RionTS— A^ 
PBOPRIATIOS— AbaNDOSMEST. 

1.  Where,  from  an  exnmination  of  the  rec- 
ord, it  appears  that  plniiitiff  had  a  primary 
right  to  use  safilcient  water  of  a  certain  creek 
for  irrlgatine  certain  lands,  and  no  abnndon- 
ment  of  such  right,  as  contemplated  by  the 
statute,  was  shown  l>y  defendants,  the  supreme 
court  may  so  modify  the  decree  of  the  trial 
court  as  to  make  it  comply  with  the  showing 
made  in  the  record  of  the  case,  and  award  to 

Slaintiff  an  equitable  portion  of  the  water  in 
ispate. 

2.  A  prior  appropriator  of  water  of  a  certain 
stream  cannot  so  increase  his  demands  and  ase 
of  the  water  as  to  deprive  a  subsequent  appro- 
priator of  his  rights  acquired  before  such  in- 
creased demands  and  use. 

3.  An  appropriator  who  permits  a  part  of 
the  water  to  run  to  waste,  or  foils  to  use  a 

1  For  modification  <«  motion  for  reheuriog; 
see  49  Pac.  1119. 
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certain  portion  of  it  for  some  Ijeneflcial  pur- 
po8e,  is  only  entitled  to  thnt  part  o(  Uie  water 
actually  applied  to  tt  beneficial  use. 

Zane,  C.  J.,  dissenting. 

^Syllabus  by  the  Court.) 

Appeal  trom  district  court.  Box  Elder  coun- 
ty; C,  H.  Hart.  JxKXHr). 

Action  by  Jerry  Becker  against  the  Marble 
Creek  Irrigation  Company  and  others.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed. 

Il  R.  Rhodes,  for  appellant  ETans  &  Rog- 
ers, for  resp<mdents. 

CHERRY,  District  Judge.  This  Is  a  decree 
of  the  First  judicial  district  court  of  Box  El- 
der county,  giving  the  defendants  all  the  wa- 
ters of  >iarble  creek,  in  that  county,  for  Irri- 
gation puri>ose8.  The  defendant  company 
was  organized  in  1893  for  the  purpose  of  con- 
trolling and  distrlbuUng  so  much  of  the  wa- 
ter of  said  creek  as  might  be  necessary  for 
the  irrigation  of  the  defendants'  lands.  The 
record  shows  that  Marble  creek  has  its  source 
in  the  mountains  above  Park  valley,  through 
which  it  flows  about  10  miles;  that  the  de- 
fendants own  and  occupy  a  number  of  small 
farms,  aggregating  about  900  acres,  which 
they  irrigate  with  its  waters;  that  the  plain- 
tiff occupies  ICO  acres  of  meadow  lands,  sit- 
uated from  4  to  5  miles  below  the  lands  of  tlie 
defendants,  about  100  acres  of  wliich  he  al- 
leges has  been  Irrigated  by  himself  and 
through  his  predecessors  in  interest,  from  the 
waters  of  said  creek,  for  about  30  years.  The 
defendants  deny  the  appropriation  by  the 
plaintiff  and  his  grantors,  and  claim  by  way 
of  cross  complaint  that  they  and  their  gran- 
tors liave  used  all  the  waters  of  said  creek 
for  about  26  years,  except  the  overflow  dur- 
ing high  water.  The  case  was  tried  by  the 
court,  and  the  decree  entered  on  the  30th  day 
of  June,  1896.  The  testimony  on  some  of  the 
facts  materia!  to  support  the  decree  was  con- 
tradictory and  unsatisfactory,  but  there  seems 
to  be  little  or  no  dispute  upon  the  vital  Issue 
of  plaintiff's  right  to  use  a  suflicient  amount 
of  said  water  for  the  purposes  for  which  he 
claimed  it  The  uncontradicted  evidence 
showed  that  plaintiff's  land  produced  wild 
and  tame  grasses  when  sufficiently  watered; 
that  the  defendants,  since  their  appropriation 
of  the  said  waters,  have  been  gradually  in- 
creasing the  numl>er  of  acres  to  be  irrigated, 
thus  requiring  a  corresponding  increase  in  the 
quantity  of  water,  ail  of  which  came  irom 
the  waters  of  said  Marble  creek;  that  some 
of  the  defendants  permitted  large  quantities 
of  water  to  be  wasted  by  suffering  it  to  flood 
the  roads,  and  flow  into  unused  lands;  tnat 
the  plaintiff  needed  the  water  for  irrigating 
In  the  early  part  of  the  season,  viz.  May,  June, 
and  forepart  of  July.  The  evidence  also 
shows,  and  it  is  virtually  conceded  in  the 
ninth  finding  of  fact  by  the  court,  that  in 
those  months  there  Is  a  surplus  of  water  in 
said  creek;  that  sufficient  water  came  down 
«aid  creek  in  th^  natural  channel  on   the 


months  above  mentioned  to  supply  the  plain- 
tiff's wants  until  by  the  gradual  increase  of 
the  defendants'  acreage  they  used  practically 
all  of  the  water,  and  that  thereafter  plain- 
tiff's farm  decreased  In  the  production  of  its 
usual  crop.  While  there  may  be  some  diffi- 
culty from  the  conffictlng  evidence  to  deter- 
mine which  of  these  parties  were  the  prior 
appropriators  of  water  at  regular  periods,  yet 
we  think  it  is  plain  that,  even  conceding  the 
defendants  were,  prior  to  the  year  1883,  and 
Iccluding  that  year,  and  since,  the  plaintiff 
became  the  next  subsequent  appropriator, 
using  the  water  not  appropriated  by  the  de- 
fendants, and  that  his  present  lack  of  water 
Is  caused  by  the  defendants  increasing  their 
demand  until  they  use  all  the  water  in  the 
stream,  and  thus  totally  deprive  the  plaintiff 
of  wtiatever  rights  he  had  acquired  in  1883, 
by  his  appropriation.  In  the  arid  region  wa- 
ter is  life,  and  It  is  too  precious  an  article  to 
be  permitted  to  run  to  waste.  The  great 
weight  of  modem  authority  is  to  the  effect 
that  when  an  appropriator  permits  part  of 
the  water  appropriated  to  run  to  waste,  or 
falls  to  use  a  certain  portion  of  it  for  some 
beneficial  use  or  pui-pose,  he  can  only  hold 
that  part  of  the  water  which  nas  been  ac- 
tually applied  to  a  beneficial  use,  and  his  right 
is  limited  to  the  quantity  so  used.  Sieber  v. 
Frink,  7  Colo.  148,  2  Pac.  901;  Combs  v. 
Ditch  Co.,  17  Colo.  146,  28  Pac.  966.  The 
mere  fact  that  the  defendants  had  secured 
control  of  all  the  water  through  a  so-called 
"saving  ditch"  would  not  give  them  the  ab- 
solute right  to  deprive  a  sutwequent  appropri- 
ator of  such  quantity  as  they  did  not  put  to 
a  l)eneflcial  use.  Fort  Morgan  Land  &  C.  Co. 
V.  South  Platte  Ditch  Co.  (Colo.  Sup.)  30  Pac. 
1032;  Reservoir  Co.  v.  Southworth  (Colo. 
Sup.)  20.  Pac.  1028.  The  awarding  of  a  pri- 
ority in  excess  of  the  amount  actnally  appro- 
priated for  a  beneficial  use  at  the  time  is  er- 
ror. The  saving  ditch  was  constructed  at  a 
time  when  the  plaintiff,  or  his  predecessors, 
was  using  part  of  the  water.  It  diverted  all 
the  water  from  the  natural  channel  for  some 
distance,  and  then  discharged  the  overflow 
back  into  the  channel.  This  could  give  to 
defendants  only  such  increase  or  saving  of 
the  volume  of  the  stream  as  was  occasioned 
by  the  constmction  of  the  ditch;  and  what- 
ever rights  the  plaintiff  had  acquired  In  the 
waters  of  Marble  creek  prior  to  the  construc- 
tion of  the  ditch  would  not  be  impaired,  even 
If  he  made  no  objection,  or  did  not  aid  in  its 
construction.  Their  relation  to  each  other 
would  be  that  of  tenants  in  common  respect- 
ing the  waters  of  the  stream,  and  a  court  of 
equity  has  power  to  ascertain  and  determine 
their  respective  rights  as  to  the  waters  there- 
in flowing.  Irrigation  Co.  t.  Moyle,  4  Utah, 
327,  9  Pac.  867;  Frey  v.  Lowden,  70  CaL  550, 
11  Pac.  838;  Combs  v.  Slayton,  19  Or.  99,  26 
Pac.  661.  The  waters  of  a  prior  appropri- 
ator are  fixed  by  the  extent  of  his  appropri- 
ation for  a  beneficial  use,  and  others  may 
Bubseqaently   appropriate  any   water   of   a 
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Stream  not  bo  used  by  a  prior  approprlator; 
and  such  latter  appropriation  becomes  a  vest- 
ed right,  and  entitled  to  as  much  protection 
as  the  former,  and  a  right  of  which  he  can- 
not be  deprived  except  by  voluntary  aliena- 
tion, or  forfeiture  by  abandonment.  The 
rights  of  the  former  Ijelng  thus  fixed,  he  can- 
not enlarge  his  rights  to  the  detriment  of  the 
latter  by  increasing  bis  demands,  or  by  ex- 
tending his  use  to  other  lands,  even  If  used  for 
a  beneficial  purpose.  Txtbdell  v.  Simpson,  2 
Nev.  274;  Water  Ck>.  v.  PoweU,  34  Oal.  10©; 
Gould,  Waters,  {  231;  Kin.  Irr.  H  175.  176; 
Saiina  Creek  Irrigation  Co.  v.  Sallna  Stock 
Co.,  7  Utah,  456,  27  Pac.  S78.  In  the  case  at 
bar  the  findings  of  the  lower  court  admit  of 
a  surplus  of  water  during  the  eariy  part  of 
the  reason,  ending  in  the  month  of  June, 
and  at  a  time  when  the  plaintiff  most  needed 
the  water;  yet  in  the  decree  the  court  decides 
that  the  defendants  have  a  prior  right  to  use 
sufficient  of  the  waters  of  Marble  creek  to 
irrigate  1,000  acres  of  land;  thus  by  order  of 
court  permitting  an  enlargement  of  defend- 
ants' rights  to  the  extent  of  100  acres  from 
the  amount  of  acres  now  farmed  by  them,  and 
that  at  a  time  of  year  when  there  is  a  sur- 
plus of  water.  We  are  led  to  the  conclusion 
that  the  trial  court  erred  in  rendering  the  de- 
cree, and  we  are  of  the  (pinion  that  the  same 
Nhonld  be  modified  so  as  to  give  to  plaintiff 
an  equitable  portion  of  the  water  in  dispute, 
viz.:  That  the  plaintiff  be  decreed  to  have 
the  uninterrupted  fiow  of  said  stream  in  Its 
natural  channel  at  stated  periods  of  48  hours 
each,  commencing  at  12  o'clock  noon  with 
the  10th  day  of  May,  the  25th  day  of  May, 
the  10th  day  of  June,  the  20th  day  of  June, 
the  Ist  day  of  July,  and  the  10th  day  of  July 
in  each  year;  and  that  the  plaintiff  be  de- 
creed the  right  to  use  for  irrigation  purposes 
all  surplus  or  overflow  waters  of  said  Mar- 
ble creek  during  the  months  of  April,  May, 
June,  and  July  of  each  year. 

Ftmu  an  examination  of  the  record,  it  ap- 
pears that  the  preponderance  of  the  evidence 
establishes  the  fact  that  the  plaintiff  had  a 
primary  right  to  use  sufficient  of  said  waters 
for  the  purposes  of  irrigating  his  meadow 
land,  and  no  abandonment  of  such  right,  as 
contemplated  by  our  statutes,  was  shown  by 
the  defendants.  The  case  is  remanded,  with 
instructions  to  the  trial  court  to  enter  up  a 
decree  in  accordance  with  the  views  herein 
expressed,  and  that  each  of  the  parties  be  en- 
joined from  interfering  with  the  rights  of  the 
others  as  stated  in  this  opinion,  and  that  the 
plaintiff  recover  his  coats. 

MINESt,  J.,  concurs. 

ZANE,  C.  J.  (dissenting).  The  plaintiff  al- 
leged in  his  complaint  that  about  30  years 
ago  he  appropriated  enough  of  the  waters  of 
Marble  creek  to  irrigate  100  acres  of  land, 
and  that  he  had  never  abandoned  his  appro- 
priation. This  allegation  the  defendants  de- 
itied,  and  filed  a  cross  complaint  against  tbe 


plaintiff,  in  which  they  alleged  that  they  and 
their  grantors  had  used  all  the  waters  of  the 
creek  for  about  26  years,  except  the  overflow 
daring  high  water  caused  by  melting  snow  or 
heavy  rains  for  short  periods.  A  large  num- 
ber of  witnesses  testified  on  both  sides  of 
these  issues.  The  trial  court,  after  hearing 
all  the  evidence,  found  for  the  defendants  to 
the  original  complaint  and  for  the  plaintiff  to 
the  cross  complaint  It  must  be  conceded 
that  the  evidence  was  very  conflicting  and 
unsatisfactory,  and  reasonable  men,  after  con- 
sidering it,  might  differ  as  to  the  side  on 
which  it  preponderated.  When  the  proof  of 
any  fact  is  so  unsatisfactory  and  uncertain, 
this  court  has  refused  to  reverse.  The  trial 
court  hears  the  witnesses  in  a  case  like  this, 
and  observes  their  ai^iearance  and  demeanor 
on  the  stand,  and  has  better  opportunity  to 
judge  of  their  credibility.  I  dissent  from  tbe 
judgment  of  the  court  reversing  the  judgment 
of  the  court  below. 


(UnUhMl) 
BCHROEDER  v.  KINNEY. 
(Supreme   Court  of  Utah.    July  3,  1897.) 

VeNDOB    and  PdRCBASER— MobTOAOBS  —  SCBBTT- 
SB  I  p. 

K.,  in  part  payment  of  purchase  price, 
gave  a  mortgage  to  D.  Before  the  maturity  ot 
the  notes  given  with  the  mortgage,  K.  sold  tbe 
property  to  O.,  who  assumed  the  payment  of 
the  notes  after  their  maturity.  D.,  in  consider- 
ation of  an  increase  of  the  interest  on  the 
notes,  extended  the  time  of  their  payment  with- 
out the  consent  of  K.,  and  the  value  of  the 
mortgaged  prc^erty  depreciated  from  the  time 
of  such  extension  Iwlow  the  face  of  the  mort- 
gage debt.  Held,  that  K.,  the  mortgagor,  was 
released  from  liability  on  the  notes. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court.  Salt  Lake  coun- 
ty; before  Justice  Le  Grand  Young. 

Action  by  A.  T.  Schroeder  against  Clesson  S. 
Kinney  and  others.  From  a  judgment  against 
defendant  Kinney,  be  appeals.    Reversed. 

Richard  B.  Shepard,  for  appellant  Moyle, 
Zane  &  Costlgan,  for  respondent 

MINER,  J.  This  action  was  brought  to  fore- 
close a  mortgage  given  May  16,  1800,  by  'Cles- 
son S.  Kinney  and  Antoinette  B.  Kinney,  his 
wife,  to  A,  R.  Derge,  to  secure  the  payment  of 
two  promissory  notes  for  ^75  each,  made  by 
Clesson  S.  Kinney  to  the  order  of  A.  R.  Derge, 
due  two  and  three  years  from  date  of  mort- 
gage, and  given  to  secure  the  part  payment  of 
the  purchase  price  oi  the  property  covered  by 
the  mortgage.  The  notes  drew  10  per  cent.  In- 
terest per  annum,  payable  quarterly  from 
date,  and  the  mortgage  provided  for  tbe  pay- 
ment of  10  pet  cent  attorney's  fee  in  case  of 
failure  to  perform  the  conditions  of  the  mort- 
gage. On  the  2l9t  day  of  September,  1881. 
Kinney  sold  the  land  by  contract  to  John 
Owens,  and  on  September  26,  1881,  Kinney 
and  wife  conveyed  the  mortgaged  premises  to 
John  Owens  by  warranty  deed,  free  from  In- 
cumbrance, except  tbla  mortgage  to  A.  R. 
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D^ge  for  $760,  ^hi(A  Owens,  tbe  party  of 
the  second  part,  assumed  by  tv-riting  in  the 
deed,  and  agreed  to  pay.  On  December  12, 
1800,  A.  R.  Derge  assigned  the  notes  and  mort- 
gage to  H.  Derge,  wiUiout  recourse.  On 
Septemt»er  20, 1804,  H.  Derge,  by  his  attorney, 

A.  R.  Derge,  assigned  the  note  to  A.  T.  Schroe- 
der,  the  plaintiff,  as  trustee,  by  writing  in- 
dorsed on  the  bacli  of  the  mortgage.  On  De- 
cember 12,  1800,  H.  Derge,  of  Wisconsin,  ap- 
pointed A.  R.  Derge,  of  Salt  Lake  City,  his 
attorney,  to  assign  and  satisfy  mortgages  on 
record.  A.  R.  Derge  attended  to  all  the  busi- 
ness by  direction  of  his  father,  H.  Derge.  This 
action  was  commenced  November  20,  1894, 
aslwlng  a  foreclosure  of  the  mortgage  as 
against  G.  S.  Kinney  and  his  wife,  Antoinette 

B.  Kinney,  John  Owens  and  his  wife,  Jane 
Owens,  and  a  deficiency  Judgment  against 
Clesson  S.  Kinney  and  John  Owens;  also  a 
receiver,  and  10  per  cent,  attorney's  fee.  Serv- 
ice was  had  on  Owens  and  wife  by  publication 
only.  They  made  no  answer,  and  their  de- 
fault was  duly  entered.  Antoinette  B.  Kinney 
answered  separately,  and  disclaimed  any  in- 
terest in  the  property.  G.  S.  Kinney  answered, 
and  alleged  that  on  May  16,  1892,  at  the  ma- 
turity of  the  first  note,  and  on  May  16,  1893, 
ait  the  maturity  of  the  second  note,  said  A.  R. 
and  H.  Derge,  owners,  extended  tbe  time  of 
payment  of  said  notes  and  mortgage  for  three 
months  upon  consideration  of  the  payment  of 
12  per  cent,  interest  per  annum  thereon  Instead 
of  10  per  cent,  per  annum,  as  provided  in  the 
notes,  which  agreement  was  unknown  to  the 
defendant  and  wittiout  his  consent;  also  that 
payment  was  extended  on  like  consideration 
In  November,  1892,  February  16,  1803,  May, 
August,  and  November,  1893,  and  February, 
May,  and  August,  1894,  without  Ids  knowl- 
edge or  consent;  that  the  mortgaged  premises 
were  Inadequate,  and  Insufficient  to  pay  tbe 
debt  secured  by  the  mortgage  at  tbe  time 
the  snit  was  brought,  and  from  tbe  times  of 
such  extensions  of  payment,  but  was  sufficient 
to  pay  said  mortgage  debt  at  the  time  the 
notes  fell  due;  and  claimed  a  release  by  rea- 
son of  such  extensions  of  payment.  Derge 
had  notice  that  Owens  had  assumed  the  pay- 
ment of  tbe  mortgage  debt  soon  after  he  as- 
sumed Its  payment.  The  first  note  was  due 
May  16,  1892;  the  second  note  was  due  May 
16,  1883.  Owens  itald  all  the  Interest  on  the 
notes  quarterly  as  it  fell  due  up  to  and  Uiclud- 
Ing  August  IC,  1804,  and  on  November,  1804, 
he  paid  |100  on  the  principal.  All  payments  of 
Interest  ccMumencing  on  August  16,  1892,  up 
to  August  16,  1884,  were  made  at  the  rate  of 
12  per  cent,  per  annum  under  agreement  with 
A.  R.  Derge,  in  consideration  of  the  extension 
of  time  of  payment  of  the  notes.  Previous 
payments  of  interest  were  made  by  him  at  10 
per  cent  par  annum  up  to  the  maturity  of  the 
first  note.  Kiimey  testified  that  he  was  first 
Informed  that  Derge  looked  to  him  for  pay- 
ment of  the  notes  on  September  22,  1883;  that 
at  this  time,  or  soon  after,  A.  R.  Derge  In- 
formed him  that  he  had  extended  the  time  of 


^payment  of  tbe  notes  from  the  time  they  were 
idue  to  September,  1893;  that  Owens  did  not 
1)ay  the  interest,  and  that  he  (Derge)  looked 
to  him  (Kinney)  for  payment;  that  he  refused 
to  pay  them  because  the  time  had  been  ex- 
tended m  years  on  the  first  note  without 
bis  consent;  that  in  October,  1893,  Derge  in- 
formed him  that  he  and  Owens  had  gotten  to- 
gether, and  fixed  the  matter  up,  and  that  he 
had  given  Owens  another  extension  until  next 
spring  to  pay  the  notes;  that  such  extension 
was  without  his  consent;  that  he  told  Derge 
to  foreclose;  that  the  mortgaged  property  was 
worth  $900  to  $1,000,  May  16,  1802,  and  on 
August  16,  1884,  it  was  worth  only  about  $500 
to  $600. 

The  testimony  of  A.  R.  Derge,  together  with 
letters  and  receipts  to  Owens,  shows  that  he 
had  extended  the  time  of  payment  of  tbe  first 
note  from  the  time  it  was  due  until  September 
22,  1893,  when  he  demanded  payment  from 
Kinney.  He  testified  that  at  this  time  Kin- 
ney requested  him  to  extend  the  payment  of 
the  notes,  or  allow  Owens  further  time.  This 
Kinney  denies.  Derge  also  says  that  about 
a  month  or  so  later  Kinney  Informed  bim 
that  he  would  not  be  liable  on  the  notes  by 
reason  of  the  extension,  and  told  him  to  fore- 
close. It  Is  clear  that  shortly  after  this  con- 
versation Derge  voluntarily  extended  the  time 
of  payment  on  both  notes  up  to  August  lU, 
1884,  and  as  coasideration  for  such  extension 
received  12  per  cent,  interest  on  the  notes. 
Instead  of  10  per  cent,  as  provided  in  the 
notes,  and  that  tbe  value  of  the  property  had 
depreciated  from  $300  to  $500.  There  is  no 
testimony  showUig  that  Kinney  consented  to 
the  extensions  of  time  after  September,  1893, 
when  he  Informed  Derge  that  he  would  not 
pay  the  notes,  and  asked  him  to  foreclose. 
The  testimony  also  shows  that  Derge  extend- 
ed the  time  of  payment  from  maturity  of  the 
notes  up  to  about  September  22,  1883,  in 
consideration  of  tbe  payment  of  12  per  cent. 
Interest,  partly  in  advance,  without  tbe  con- 
sent, concurrence,  or  knowledge  of  Kinney. 
Kinney  paid  nothing  on  the  notes  after  his 
sale  to  Owens.  Upon  tbe  hearing  below  the 
court  found  all  the  issues  against  defendant 
Kinney,  and  rendered  a  deficiency  Judgment 
ngahist  him  for  the  amount  due  upon  the 
notes,  from  which  decree  this  appeal  Is  taken. 

It  is  a  general  rule  that  a  purchaser  who 
assumes  the  mortgage  becomes,  as  to  the 
mortgagee,  the  principal  debtor,  and  the  mort- 
gagor a  surety;  yet  under  such  clrcnmstances 
the  mortgagee,  unless  he  assented  to  such  an 
arrangement,  may  ireat  both  as  principal 
debtors,  and  may  have  a  personal  decree 
against  both.  So  the  prn'ohaser,  having  as- 
sumed the  payment  of  an  existing  mortgage, 
be  thereby  becomes  the  principal  debtor,  and 
the  mortgagor  a  surety  of  the  debt  merely, 
and  an  extension  of  the  time  of  payment  of 
the  mortgage  by  an  agreement  between  the 
holder  of  it  and  the  purchaser,  without  the 
consent  of  the  mortgagor,  discharges  the  mort- 
gagor from  liability  under  it    1  Jones,  Mortg. 
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{{  741,  742;  Calvo  t.  Darlee,  73  N.  T.  211; 
Insurance  Co.  t.  Hanford.  143  U.  S.  187.  12 
Sup.  Ct.  437;  Bunnell  v.  Carter,  46  Pac.  755, 
14  Utah,  100;  Walley  v.  Bank,  47  Pac.  147, 
14  Utah,  305.  In  this  case  It  appears  from  the 
testimony  that  after  the  maturity  of  the  debt 
secured  by  the  mortgage  the  mortgagee,  with- 
out the  knowledge  or  consent  of  Kinney,  in 
consideration  of  the  payment  to  him  by  Owens 
of  an  increased  rate  of  Interest  over  that  borne 
by  the  notes,  extended  the  payment  of  the 
notes  and  mortgage  from  time  to  time,  for  a 
considerable  time  after  they  became  due,  up 
to  August  16,  1894;  that  the  value  of  the 
mortgaged  property  had  depreciated  trom  the 
time  of  such  extension  below  the  face  of  the 
mortgage  debt.  By  this  extension  of  the  time 
of  payment  without  the  concurrence  of  Kin- 
ney at  the  time  of  each  extension,  based  n\ym 
tlie  consideration  of  an  additional  payment 
of  Interest,  the  land  having  deprtoiited  In 
value  In  the  meantime  below  tlio  mortgage 
debt,  Kinney  was  released  from  liability  on 
the  notes.  This  holding  Is  In  accordance  with 
the  previous  decisions  of  tlila  court  in  the  case 
of  Gillett  V.  Taylor,  46  Pac.  lOiK).  14  ITtah, 
190:  Bunnell  v.  Carter,  46  I'ac.  1T}5.  14  tTtah, 
100;  Clark  v.  Flsk,  9  Utah,  94.  33  l*nc.  248, 
and  Is  sustained  by  1  Jones,  Mortg.  fS  741,  742; 
Insurance  Co.  v.  Ilanford,  143  U.  S.  187.  12 
Sup.  Ct.  4?,7:  Murray  v.  Marshall,  94  N.  Y. 
611;  2  Brandt,  Sur.  (2d  Ed.)  §«  3M.  :c>9-37.5: 
Wfilley  v.  Bank,  47  Pac.  147.  14  ITtah,  305. 
We  are  of  the  opinion  that  the  court  erred 
In  Its  findings  and  judgment,  ami  in  holding 
defendant  Kinney  personally  liable  on  the 
deficiency  Judgment.  The  district  court  is  In- 
structed to  modify  Its  findings  and  judgment 
In  accordance  with  this  opinion,  and  to  set 
aside  and  vacate  the  personal  judgment  and 
decree  rendered  against  defendant  Kinney. 
Defendant  Kinney  Is  entitled  to  costs. 

ZANE,  C.  J.,  and  BARTCH,  J.,  concur. 


(t  N.M.  ») 

WORMSER  et  al.  v.  LINDAUER. 
(Supreme  Court  of  New  Mexico.    Aug.  25,  1897.) 

Partnership— What  Constitctes— Accoustino — 
Joint  Cai'ses  of  Action. 

1.  Plniutiffs  suing  as  partners  of  one  firm  can- 
not recover  for  the  nmyunt  that  had  been  due 
from  dpfondant  to  a  former  pBrtnorship  l)etweon 
him  and  piaintiff.s.  whore  said  partnership  has 
been  dissolved,  and  a  final  accounting  iiad,  as  the 
action  should  be  several,  not  joint. 

2.  Cue  who  owns  a  share  in  the  assets  of  a  firm, 
and  has  a  one-tliird  interest  in  the  profits  of 
the  continued  conduct  of  the  business,  but  who 
is  excluded  from  any  control  in  such  business, 
is  not  in  partnership  with  such  firm,  as  between 
tlie  parties. 

Error  to  district  court.  Grant  coimty;  before 
Justice  H.  B.  Hamilton. 

Action  by  G.  Wormser  &  Co.  against  Slg- 
mund  Llndauer.  From  a  judgment  for  de- 
fendant, plaintiffs  bring  error.    Affirmed. 

The  plaintiffs  in  error  sued  Sigmund  Lln- 
dauer la  the  district  com-t  of  Grant  county, 


describing  themselves  aa  Gustay  Wormser 
and  Isaac  Wormser,  "partners  doing  business 
at  the  town  of  Demlng,  In  said  county  of 
Grant,  under  the  firm  name  and  style  of  6. 
Wormser  &  Co.,"  the  action  being  assumpsit. 
The  declaration  alleges  an  indebtedness  of 
$8,713.12  upon  open  account,  and  with  It  waa 
filed  a  verified  account  with  the  caption,  "Mr. 
Sigmund  Lindauer,  In  acct.  with  G.  Wormser 
&  Co.,  Dr.,"  showing  debits  and  credits  be- 
ginning with  June  4,  1891,  and  extending  down 
to  October  1, 1894.  The  verification  is  by  Gns- 
tav  Wormser  as  a  member  of  said  firm,  and 
that  Sigmund  lindauer  is  Indebted  to  the  firm 
of  G.  Wormser  &  Co.  in  said  sum.  The  plea 
Is  the  general  issue  verified.  At  the  close  of 
aU  the  testimony  the  court  below  Instructed 
the  jury  to  find  a  verdict  for  the  defendant, 
which  waa  done.  Motion  for  a  new  trial  hav- 
ing been  made  and  overruled,  the  cause  is  be- 
fore us  on  writ  of  error  sued  out  by  plaintiffs 
in  the  lower  court.  The  evidence  In  this  rec- 
ord shows  that  during  and  prior  to  the  year 
1M)1,  Sigmund  Lindauer,  Gustav  Wormser. 
and  Isaac  Wormser  were  co-partners  doing 
business  under  the  firm  name  and  style  of  lin- 
dauer. Wormser  &  Co.,  and  that  on  June  27, 
1891,  they  entered  into  a  written  agreement 
that  tlie  firm  of  Lindauer,  Wormser  &  Co. 
should  "stand  dissolved  from  and  after  July 
1,  1891,  tlie  said  Sigmund  Lindauer  withdraw- 
ing from  said  firm."  It  was  further  provided 
that  Lindauer  "has  a  one-third  Interest  in  the 
net  assets  of  said  firm,"  and  that  buildings, 
corrals,  etc.,  should  be  appraised  at  $24,000  or 
more,  as  shown  upon  final  accounting  January 
1,  1892.  Then  follows  this  clause  of  the  writ- 
ten agreement  for  dissolution:  "In  further  as- 
certaining said  assets,  an  account  of  all  stock, 
merchandise,  etc.,  shall  be  taken  during  the 
last  week  of  December,  1891,  books  balanced, 
and  profit  and  loss  charged  with  bad  accounts; 
the  net  assets  thus  ascertained  to  be  the  basis 
of  settlement  of  division.  That  is  to  say,  Sig- 
mund Lindauer  withdrawing  from  the  said 
firm  July  Ist,  1891,  ceases  to  render  services 
or  draw  any  salary  for  services  after  said  test- 
mentioned  date,  but  retains  his  one-third  in- 
terest In  the  profits  accruing  from  the  con- 
tinuing conduct  of  the  business  up  to  and 
until  January  1st,  1892,  said  continuing  con- 
duct being  by  the  firm  of  G.  Wormser  &  Co., 
composed  of  Gustar  Wormser  and  Isaac 
Wormser,  parties  thereto;  it  being  fully  under- 
stood that  said  new  firm  of  G.  Wormser  & 
Co.  shall  proceed  [?]  to  the  good  will  of  Lin- 
dauer, Wormser  &  Co.,  and  shall  have  full  au- 
thority to  collect,  pay,  and  adjust  all  open  ac- 
counts of  or  affecting  Lindauer,  Wormser  & 
Co.,  and  to  do  all  things  necessary  to  such  col- 
lection, payment,  and  adjustment.  Including 
the  signing  of  the  old  firm  name.  It  Is  further 
agreed  that  Sigmund  Lindauer  retains  his  one- 
third  of  the  profit  and  loss  account,  subject  to 
and  with  right  of  proportionate  share  In  any 
collections  which  may  be  made  from  said  ac- 
count, whether  the  same  be  made  before  or 
after   January    1st,   1892."     Omitting   other 
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clauses,  not  material,  the  final  paragraph  reads 
as  follows:  "The  business  will  be  continued 
by  Gustav  Wormser  under  the  flrm  name  and 
style  of  (i.  Wormser  &  Co.,  as  aforesaid,  for  the 
best  Interests  of  all  concerned,  but  It  Is  under- 
stood that  the  dissolution  of  Lindauer,  Worm- 
ser &  Co.  Is  absolute  July  Ist,  1891."  Execut- 
ed In  triplicate,  and  signed  by  the  three.  The 
testimony  to  establish  the  Indebtedness  claim- 
ed is  to  the  effect  that  on  January  1,  1892,  the 
defendant  owed  to  the  partnership  the  sum  of 
$9,709.58,  which  sum  was  afterwards  reduced 
by  one-third  of  amount  collected  from  ac- 
counts carried  to  the  prc^t  and  loss  account 
to  the  sum  sued  for,  the  witness  Gustav  Worm- 
ser stating  that  Mr.  Lindauer  owed  the  firm 
of  G.  Wormser  &  Co.  on  the  last  day  of  De- 
cember, 1891,  $9,709.58.  This  witness  shows, 
as  does  also  the  ag^reement,  that  a  large  por- 
tion of  this  Indebtedness  accrued  prior  to  July 
1,  1891,  and  the  entire  Indebtedness  of  $9,709.- 
58  was  the  amount  on  a  balance  agreed  on 
between  the  witness  and  defendant  in  the  final 
accoonting  contemplated  by  the  agreement  for 
dissolution,  stock  being  taken,  and  appraise- 
ment of  buildings,  etc.,  being  made  between 
witness,  purporting  to  represent  himself  and 
Isaac  Wormser,  and  defendant  as  partners,  and 
that  the  defendant  recognized  the  balance 
struck,  and  ag:reed  to  pay  the  same  "some 
day."  Defendant  denied  that  there  was  any 
final  accounting,  or  any  striking  of  a  balance, 
as  was  testified  to  by  plaintiffs'  witnesses,  or 
that  he  agreed  to  pay,  and  sold  that  the  con- 
versation In  relation  to  a  final  accounting  had 
no  such  result 

S.  M.  Ashenfelter,  for  plaintiffs  In  error. 
Joseph  Boone,  for  defendant  in  error. 

COLLIER,  J.  (after  stating  the  facts).  As 
to  whether  or  not  there  was  sufficient  evidence 
to  carry  this  case  to  the  jury  on  the  ques- 
tion of  there  being  a  final  accounting  and 
stated  balance  which  could  be  sued  upon  at 
law,  it  is  not,  under  the  view  we  take  of  this 
case,  necessary  to  decide.  The  Important 
question  this  record  presents  Is  whether  or  not 
any  right  of  action  has  been  shown  in  favor 
of  the  plaintiffs  as  partners  composing  the 
flrm  of  G.  Wormser  &  Co.  A  consideration 
of  the  effect  of  the  written  agreement  of  date 
June  27,  1891,  providing  for  a  dissolutlMi  and 
settlement  of  the  affairs  of  the  co-partnership 
of  Lindauer,  Wormser  &  Co.,  appears  to  settle 
this  question.  It  is  certain  that  this  agree- 
ment states  in  terms  that  the  firm  and  part- 
nership of  Lindauer,  Wormser  &  Co.  "shall 
be  and  stand  dissolved  from  and  after  July 
1st,  1891,  the  said  Sigmund  Lindauer  with- 
drawing from  said  firm,"  and  that  an  account 
of  "all  stock,  merchandise,  etc.,  shall  be  taken 
during  the  last  week  of  December,  1891,  books 
balanced,  and  profits  and  loss  charged  with 
bad  accounts;  and  net  assets  thus  ascertained 
to  be  the  basis  of  settlement  and  division." 
Thus  far  It  seems  dear  that  a  final  accounting 
bad  m  December,  1881,  would  be  between 
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three  individuals,  Sigmund  Liiidaaer,  Gustav 
Wormser,  and  Isaac  Wormser,  composing  that 
firm.  If  such  final  accounting  were  had,  who 
would  have  the  right  to  sue?  We  find  it  stated 
in  17  Am.  &  Bng.  Enc.  Law,  1270,  that  "after 
a  balance  has  been  struck,  if  assets  of  the 
partnership  In  excess  of  his  share  are  in  the 
hands  of  one  partner,  the  claims  of  his  co- 
partners against  him  are  several,  and  not 
joint,  and  joint  action  cannot  be  maintained 
upon  them";  and  to  this  are  dted  Riarl  v. 
Wllhelm,  8  Gill,  366;  Farrar  y.  Pearson,  69 
Me.  561;  Masters  ▼.  Freeman,  17  Ohio  St.  328. 
In  Rlarl  v.  Wllhelm,  supra.  It  is  said  that 
"the  ground  on  which  partners,  after  dissolu- 
tion, can  sue  each  other  in  relation  to  what 
had  been  partnership  funds  or  effects.  Is  that, 
the  joint  interest  as  partners  having  ceased, 
a  new  contract  had  been  made  between  the 
parties  in  their  individual,  as  distinct  from 
their  partnership,  characters."  It  might  be, 
as  stated  In  some  of  the  cases,  that  the  debtor 
partner  would,  to  equalize  Interests,  owe  one 
of  his  partners  more  than  another;  and  thus. 
If  he  happened  to  owe  each  the  same,  that 
would  be  a  drcumstance  not  at  all  militating 
against  the  poslti(m  that  the  claims  would  be 
several,  and  not  joint.  Oonduding,  therefore, 
that  If  the  final  accounting  were  between  the 
partners  composing  the  firm  of  Lindauer, 
Wormser  &  Co.,  the  action  would  be  several, 
and  not  Joint,  let  us  see  whether  other  pro- 
visions of  the  written  agreement  can  make 
this  action  maintainable  by  the  flrm  of  G. 
Wormser  &  Co.,  as  It  has  been  brought.  It 
may  be  conceded,  too,  we  think,  that  If,  in- 
stead of  Lindauer  continuing  In  partnership 
after  July  1,  1891,  with  Gustav  Wormser  and 
Isaac  Wormser  as  individuals,  he  became 
thereafter,  until  December  31,  1891,  the  part- 
ner of  G.  Wormser  &  Co.  as  a  flrm,  and 
the  entire  assets  of  Lindauer,  Wormser  & 
Co.  were  turned  over  to  the  new  partner- 
ship, with  the  flrm  of  G.  Wormser  &  Co.  to 
stand  in  the  place  of  Gustav  Wormser  and 
I&aac  Wormser,  Individuals,  and  the  business 
of  the  old  partnership  to  be  continued,  a  flnal 
accounting  of  the  affairs  of  the  old  and  new 
concerns  might  be  had  between  Lindauer  as 
one  partner  and  G.  Wormser  &  Co.  as  the 
other.  If  the  agreement  so  meant  to  provide. 
Whether  G.  Wormser  &  Co^  would  have  to 
sue  as  assignees  or  not  as  to  the  old  indebted- 
ness, we  need  not  here  discuss.  It  cannot  be 
said  he  was  a  member  of  the  firm  of  G.  Worm- 
ser &  Co.,  because  the  agreement  expressly  de- 
clares he  is  not.  If  he  were,  this  would  mere- 
ly be  the  old  partnership  under  a  new  name, 
and  G.  Wormser  &  Co.  as  a  flrm  could  not 
sue.  If  not  a  member  of  the  flrm  of  G.  Worm- 
ser &  Co.,  was  he  In  partnership  with  the  new 
firm,  he  behig  one  member  and  it  the  other? 
The  agreement  says  "he  retains  his  one-third 
interest  In  the  i»«fit8  of  the  continued  conduct 
of  the  business"  by  the  flrm  of  G.  Wormser 
&  Co.  It  Is  evident  from  the  agreement  that 
Lindauer  is  no  longer  to  have  a  voice  In  the 
continued  conduct  ol  the  business,  and,  though 
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baxing  a  Joint  proprietorship  In  the  assets  In 
tbe  hands  of  the  new  firm,  he  exercises  no 
proprietary  rights.  Jtrint  ownersliip  and  par- 
ticipation in  profits  seem  generally  to  create 
a  partnership  t)etween  the  owners.  As  con- 
Tersely  stated  at  page  844,  17  Am.  &  Eng. 
Eiic.  Law:  "The  receipts  of  a  share  of  Its 
profits  as  compensation  for  services  as  agent, 
clerk,  manager,  broker,  or  other  person  acting 
In  a  fiduciary  capacity  is  inconsistent  with  the 
Idea  of  a  joint  proprietorship  of  the  business 
and  profits  as  such,  and  does  not  constitute  a 
partnership  between  the  parties."  It  may  be, 
however,  that  one  may  be  a  joint  proprietor 
of  the  assets  of  a  business,  but  not  necessarily 
a  joint  proprietor  of  the  business  itself.  This 
would  appear  more  clearly.  If,  for  example, 
the  capital  stock  were  an  ocean  steamer,  own- 
ed by  three  persons,  two  of  them  managing 
tbe  same,  and  the  profits  to  be  divided  be- 
tween tbe  three;  and  this  even  though  the  law 
would,  as  to  third  persons,  consider  the  three 
to  be  partners.  The  fact  that  the  assets  are 
a  stock  at  merchandise,  which  changes  In 
specifics,  does  not  prevent  the  principle  from 
applying.  Thus  it  is  laid  down  (page  842. 
Id.)  that  there  is  no  partnership,  in  cases  of 
Joint  ownership,  where  a  part  of  the  profits  is 
taken  for  rent;  and  to  this  are  cited  Quac-ken- 
bnsh  T.  Sawyer,  54  Cal.  439,  and  Chapman  v. 
Eames,  67  Me.  452.  This  agreement  specifical- 
ly states  that  Llndauer  merely  retains  a  third 
Interest  In  the  profits,  and  excludes  him  from 
any  control  or  direction  of  the  business.  Why 
is  that  not  to  be  construed  as  an  agreement 
to  pay  him  one-third  of  the  profits  for  the  use 
by  O.  Wormser  &  C!o.  of  his  interest  In  the 
buildings,  corrals,  etc.,  and  the  employment  of 
his  part  of  the  capital  invested  In  the  stock 
of  merchandise?  We  cannot  see  what  other 
construction  can  be  placed  on  this  agreement. 
If  this  be  true,  then  it  follows  with  irresistible 
logic  that  the  final  accounting  made  in  Decem- 
ber, 1881,  if  any  were  made,  must  have  been 
between  Sigmund  Llndauer,  Gustav  Wormser, 
and  Isaac  Wormser,  three  individuals,  and  not 
between  8.  Llndauer  and  G.  Wormser  &  Co. 
This  being  so,  it  follows  conclusively  'that  G. 
Wormser  &  Co.  had  no  right  of  action  against 
defendant  In  error  on  the  testimony  submitted. 
For  these  reasons  the  Judgment  of  the  court 
below  should  be  affirmed,  and  It  will  be  ac- 
cordingly so  ordered. 

SMITH,  0.  J.,  and  LAUGHLIN,  J.,  concur. 


(9  N.Mex.  70) 

RATON  WATERWORKS  CO.  v.  TOWN  OF 
RATON. 

(Supreme  Court  of  New  Mexico.    Aug.  6,  1897.) 

HuNiciPAi,  Corporations— Water  Costbacts — 
Validity  —  Spkcific  Pbrfohmaitcs —  Equity 
Jurisdiction— Taxation— Fiscal  Uaraobmbnt 
— Indebtedness- WAHUAaTs—CoNSTKucTioK  of 
Statutes. 

1.  Comp.  Laws,  {  1622,  par.  71,  authorized  a 
"special  tax"  for  the  payment  of  water  rents, 
"provided,  however,  that  said  last-mentioned  tax 


shall  not  exceed  the  sum  of  two  mifis  on  the 
dollar  for  any  one  year."  Brid,  that  the  proviso 
clause  prohibited  the  town  from  paying  more  for 
water  rents  than  the  sum  derived  from  a  two- 
mill  levy. 

2.  A  town  is  limited  to  the  revenues  of  a  two- 
mill  levy  to  the  payment  for  water  rents,  in 
view  of  Comp.  Laws,  g  1622.  par.  6,  limiting  tbe 
assessmeut  and  levy  for  all  purposes  except  for 
water  or  waterworks  to  eight  mills,  and  para- 
graph 71,  limiting  the  tax  to  pay  water  rents  to 
two  mills,  and  section  1724,  limiting  the  total 
levy  and  collection  to  ten  mills. 

3.  In  view  of  Comp.  Laws,  §  1C22,  par.  6. 
providing  that  the  taxes  declared  by  ordinance 
to  be  cofiected  for  a  purpose  other  than  the  pay- 
ment of  water  rents  cannot  l)e  expended  for  any 
purpose  other  than  that  specified  in  such  onli- 
uaiice,  any  deficiency  arising  from  tbe  insuffi- 
ciency of  a  two-mill  levy,  authorized  by  puragraph 
71.  to  pay  water  rents  which  a  town  Iwg  con- 
tracted to  pay,  cannot  be  made  up  from  any  other 
fund,  e8|)ecially  where  the  entire  levy  authorized 
by  law  would  be  insufficient  to  luiy  such  water 
rents. 

4.  Comp.  Laws,  |  1622,  pars.  2,  3,  empowering 
a  town  to  provide  for  the  payment  of  its  debts, 
and  to  levy  and  coUect  taxes  for  gcntTsl  and 
special  purposes,  are  limited  by  paragraph  71, 
limiting  a  levy  for  the  pavment  of  water  rents  to 
two  mills,  so  that,  if  such  levy  be  insufident  tu 
pay  a  debt  for  water  rents,  tbe  town  is  powerless 
to  pay  the  deficiency. 

5.  Tlie  facts  that  complainant  spent  a  large  snm 
of  money  to  establish  a  waterworlcs  system  for 
the  use  of  which  a  town  contracted  to  pay,  and 
that  such  town  received  the  benefits  thereof,  do 
not  empower  a  court  to  compel  such  town  to 
raise  more  mone^  by  taxation  than  is  authorized 
by  the  statutes,  m  order  to  fulfill  sncfa  contract. 

6.  One  who  contracts  with  a  town  is  diarged 
with  notice  of  the  statutes  limiting  the  power 
of  the  town  to  fulfill  such  contract. 

7.  A  contract  to  pay  semiannual  water  renta 
for  25  years  does  not  create  an  indebtedness  for 
the  full  amount  agreed  to  be  paid  within  the 
meaning  of  Act  Cong.  July  30,  1886,  and  other 
statutes,  limiting  the  amount  of  indebtedness 
which  a  town  can  contract. 

8.  In  view  of  Comp.  Laws,  |  1636,  providing 
that  within  the  last  quarter  of  a  fiscal  year  an 
ordinance  shall  be  passed  making  appropriation.'* 
for  the  ensuing  year,  an  ordinance  passed  after 
the  beginning  of  a  fiscal  year  is  void  in  so  far  at 
it  changes  legal  appropriations  made  by  ordinance 
passed  within  the  last  quarter  of  the  previous 
year. 

9.  An  ordinance  making  town  warrants  receiv- 
able in  payment  of  town  licenses  is  void,  in  view 
of  Comp.  Laws,  H  1649,  1650,  making  such 
warrants  payable  in  the  order  of  presentation. 

10.  A  complaint  alleging  a  refusal  of  a  town  to 
make  a  levy  for  the  purpose  of  raising  money  in 
order  to  fulfill  a  contract,  and  praying  for  a 
specific  performance  for  the  enforcement  of 
such  contract,  cannot  be  maintained,  for, 
though  in  such  an  action  an  equity  court  may 
declare  the  validity  of  the  contract,  it  has  no 
jurisdiction  to  compel  a  town  to  make  a  levy, 
the  remedy  being  by  mandamus. 

11.  An  action  at  law  is  the  proper  remedy, 
where  a  town  refuses  to  pay  its  warrants. 

12.  A  contract  wherein  a  town  agrees  to  pay 
more  than  it  can  collect  by  taxation  is  not 
void,  but  obligates  the  town  to  go  to  the  limit 
of  its  power  in  raising  money  to  fulfill  the 
same. 

Appeal  from  district  court,  C!oIfax  county; 
before  Chief  Justice  Thomas  Smith. 

Bill  by  Raton  Waterworks  Company  against 
tbe  town  of  Raton.  From  a  decree  for  plain- 
tiff, defendant  appeals.   Reversed. 

The  complainant  corporation,  the  Raton  Wa- 
terworks Company,  filed  its  bill  of  complaint 
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in  the  court  below  against  the  defendant  cor- 
poration, the  town  of  Baton,  and  among  the 
aUegatloiis  It  alleged  that  it  entered  into  a 
certain  contract  with  the  Bald  defendant  cor- 
poration, by  which  it  agreed  and  bound  Itself, 
its  successors  and  assigns,  to  supply  the  said 
defendant  corporation  with  water  for  a  period 
of  25  years  from  the  24th  day  of  July,  1891. 
This  contract  was  an  exclusive  grant  to  com- 
plainant corporation  by  the  defendant  cor- 
poration, and  was  in  the  nature  of  an  ordi- 
nance adopted  and  approved  by  the  board  of 
trustees  of  said  defendant  corporation,  and 
was  and  is  known  in  the  record  in  the  cause 
as  "Ordinance  Xo.  10";  and  such  parts  there- 
of as  seem  material  to  the  decision  of  the 
cause  are  as  follows,  to  wit: 

"Sec.  4.  Said  Baton  Waterworks  Company, 
its  successors  or  assigns,  shall  lay  and  ex- 
tend pipes  for  carrying  said  water  to  any 
part  of  the  aforesaid  town  when  requested 
so  to  do  by  the  board  of  trustees;  provided, 
persons  owning  property  along  the  line  of 
such  proposed  extensions  shall  take  a  reason- 
able amount  of  water;  and  provided  also, 
there  sbaU  be  ordered  set  In  each  stieet  or 
lane  by  said  trustees,  on  which  said  company 
or  its  assigns  shall  be  required  to  lay  pipe, 
one  hydrant  for  every  eight  hundred  feet  of 
main  pipe  so  laid  or  extension  ordered." 

"Sec.  9,  The  said  town  hereby  exempts 
from  all  taxes  for  a  term  of  twenty-five  years 
from  and  after  the  date  specitied  In  section  1, 
July  15th,  1891,  the  property  of  said  water- 
works company  of  every  name,  nature  and 
description  which  may  be  used  by  it  In  the 
conduct  of  Its  business.    •    •    • 

"Sec.  10.  In  consideration  of  the  benefits 
that  will  accrue  to  the  town  of  Baton  and 
its  people  by  the  erection  and  operation  of 
waterworks,  and  for  the  better  protection  of 
the  town  against  fires,  the  town  of  Baton 
dom  hereby  agree  and  bind  the  said  town  to 
rent  from  the  said  Baton  Waterworks  Com- 
pany, or  Its  assigns,  for  the  aforesaid  term 
of  twenty-five  years,  twenty-five  hydrants  for 
the  purpose  of  extinguishing  fires  and  pur- 
poses pertaining  to  the  fire  department,  flush* 
Ing  sewers,  and  irrigating  public  school 
grounds  and  parks,  and  the  said  town,  by  the 
said  board  of  trusttses,  hereby  agrees  and 
binds  the  said  town  to  pay  to  the  said  Ba- 
ton Waterwoiks  Company,  or  Its  assigns,  at 
the  rate  of  one  hundred  dollars  per  year  for 
each  at  said  twenty-five  hydranta.  That  the 
said  board  of  trustees  farther  agree  and  blitd 
the  said  town  of  Baton  to  pay  said  Baton 
Waterworks  Company,  or  its  assigns,  the  sum 
of  seventy-five  dollars  per  year  for  each  hy- 
drant for  the  next  twenty-five  additional  hy- 
drants that  may  be  ordered  set  and  erected 
by  said  board  of  trustees,  and  fifty  dollars 
per  year  for  each  snbsequent  hydrant  ordered 
set  and  erected  thereafter  by  said  board  oC 
trustees;  provided,  the  said  Baton  Water- 
works Company,  or  its  assigns,  shall  erect  and 
malntalB  at  all  times  tai  good  repair  double- 
discharge  fire  hydrants  with  four-Inch  con- 


nections to  the  main  pipe,  and  two  and  one- 
half  Inch  hose  connections  with  each  hydrant. 

"Sec.  11.  The  said  town  of  Baton  shall  pay 
to  the  said  Batou  Waterworks  Company,  or 
Its  assigns,  as  follows,  to  wit:  On  the  first 
day  of  January  and  July  of  each  and  every 
year  one-half  of  the  aforesaid  money,  and 
for  all  additional  hydrants  thereafter  In  like 
manner  on  the  1st  day  of  January  and  July 
as  aforesaid.  The  said  town  agrees  to  levy 
and  collect  a  tax  sufflcient  for  the  purpose' 
of  making  said  semiannual  payments  for  each 
and  every  one  of  the  twenty-five  years  afore- 
said, and  in  default  of  making  said  payment 
the  said  town  shall  pay  Interest  on  said  semi- 
annual payments  at  the  rate  of  ten  per  cent, 
per  annum." 

"Sec.  15.  Within  thirty  days  after  granting 
of  this  franchise  the  said  Baton  Waterworks 
Company  shall  file  with  the  town  recorder 
of  said  town  its  acceptance  In  writing  of  all 
the  terms,  provisions  and  conditions  of  this 
ordinance,  which  acceptance,  before  filing, 
shall  be  duly  acknowledged  before  some  of- 
ficer authorized  to  take  acknowledgments, 
and  the  same  shall  be  recorded  in  the  book 
of  ordinances  of  said  town,  and  safely  kept 
by  the  said  town  recorder:  provided,  the 
same  shall  be  ratified  by  a  vote  of  the  people 
of  this  town  as  is  hereinafter  provided. 

"Sec.  10.  An  election  for  the  ratification  or 
rejection  of  this  ordinance  shall  be  held  in 
the  town  of  Baton,  at  the  hose  house  on  the 
first  day  of  August,  A  D.  1801.    •    •    •" 

The  foregoing  ordinance  was  ratitled  by  the 
qualified  electors  of  the  defendant  corporation 
as  therein  provided.  And  the  contract  was 
duly  accepted  by  the  complainant  corpora- 
tion, as  therein  provided. 

It  appears  In  the  record  from  the  said  bill 
of  complaint  that  at  the  request  of  the  board 
of  trustees  of  defendant  corporation  complain- 
ant put  In  44  hydrants,  In  the  manner  speci- 
fied, the  semiannual  rentals  of  which  amount- 
ed to  $1,902.50.  It  further  appears  that  de- 
fendant corptMBtlon  paid  at  that  rate,  semi- 
annually, to  complainant  corporation,  Its  wa- 
ter rents  in  money,  and  by  its  warrants  duly 
Issued  for  any  balance  due  and  for  accrued 
interest,  in  accordance  with  said  contract  and 
Ordinance  No.  10,  up  to  the  year  1805;  that 
on  May  23,  1805,  the  defendant  corporation 
enacted  Ordinance  No.  04,  under  which  it  de- 
clined to  pay  more  than  the  revenues  derived 
from  a  two-mills  levy  on  the  dollar  each  year 
on  all  the  taxable  property  within  said  defend- 
ant corporation.  Complainant  prays  for  a 
specific  performance  of  the  contract  under 
Ordinance  No.  10,  and  for  an  order  perpetual- 
ly restraining  defendant  corporation  from  en- 
forcing Ordinance  No.  04. 

The  defendant  corporation.  In  Its  answer,  ad- 
mits that  complainant  corporation  complied 
with  its  part  of  the  contract,  as  stated  In 
said  Ordinance  No.  64.  But  "defendant  de- 
nies that  said  Ordinance  No.  10  became  and 
was  and  now  is  valid  and  operative,  and  in 
full  force  and  effect,  and  obligatory  upon  both 
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of  the  parties  to  this  cause."  Also,  "defend- 
ant denies  that  under  said  ordinance  and  con- 
tract It  became  and  was,  and  now  Is  the 
duty  of  defendant  to  pay  complainant  as  rent- 
al for  the  said  hydrants  the  sum  of  $1,962.50 
on  the  1st  day  of  January  and  July  of  each 
year  after  the  mailing  of  the  said  contract  or 
ordinance.  Defendant  denies  that  said  sum 
of  $1,962.50  Is  the  Just  sum  due  under  the 
said  contract,  and  it  further  and  specifically 
denies  that  it  was  and  Is  defendant's  duty  un- 
der said  contract  or  ordinance  to  levy  and 
collect  a  tax  sufficient  to  meet  said  alleged 
semiannual  obligations  of  $1,962.50."  And 
"defendant  denies,  however,  that  said  ordi- 
nance was  enacted  wrongfully,  and  without 
authority  of  law,  and,  on  the  contrary,  in- 
sists that  the  same  is  valid,  and  In  full  force 
and  effect.  Defendant  further  denies  that 
said  ordinance  numbered  64  was  and  is  in- 
valid. Illegal,  and  void  by  reason  of  being  in 
conflict  with  the  terms  of  said  ordinance  num- 
bered 59,  or  any  other  ordinance."  And  "de- 
fendant denies  that  it  has  at  any  time  or 
place  refused  to  perform  Its  duty  under  the 
contract  and  ordinance  referred  to  in  com- 
plainant's bill,  but,  on  the  contrary,  shows  that 
it  has  performed,  and  will  perform,  its  obli- 
gations toward  complainant  under  said  ordi- 
nance, 80  far  as  the  same  Is  binding,  valid, 
and  of  force  and  effect.  Defendant  admits 
that  it  has  given  out  that  said  contract,  so 
far  as  It  calls  for  the  payment  of  $1,962.50 
semiannually,  is  Inoperative  and  invalid,  and 
further  admits  that  it  has  refused  to  pay  said 
sum  of  $1,962.50  semiannually;  and  for  cause 
of  such  refusal,  defendant,  further  answering, 
shows  to  your  honor  as  follows:  That  defend- 
ant Is  a  municipal  corporation,  organized  un- 
der the  laws  of  the  territory  of  New  Mexico, 
as  contained  in  sections  1606  et  seq.,  as 
amended,  of  the  Compiled  Laws  of  said  terri- 
tory. And  as  such  municipal  corporation  It 
granted  to  complainant,  a  private  incorporat- 
ed company,  the  right  to  build,  maintain,  and 
operate  waterworks  as  hereinafter  admitted; 
and  as  hereinbefore  set  forth  defendant  con- 
tracted with  complainant  to  furnish  water  as 
is  fully  set  forth  In  said  Ordinance  No.  10. 
Defendant  further  shows  that  under  tne  iaw 
it  Is  authorized,  empowered,  and  required  to 
levy  each  year,  and  to  cause  to  be  collected, 
a  special  tax  sufficient  to  pay  off  the  water 
rents  agreed  to  be  paid  to  complainant:  pro- 
vided, the  said  special  tax  shall  not  exceed 
the  sum  of  two  mills  on  the  dollar  for  any 
one  year.  Defendant  shows  that,  as  practi- 
cally its  entire  revenue  is  derived  from  Its  tax 
levy,  it  is  thus  limited  In  its  payment  for  wa- 
ter rents  to  the  proceeds  of  a  two-mills  tax 
levy  on  each  dollar  of  taxable  property.  De- 
fendant further  shows  that  for  the  year  1891 
the  total  assessment  for  town  purjioses,  as 
certified  by  the  county  assessor,  was  $628,940; 
that  the  town  tax  rate  for  said  year  was  five 
mills  on  the  dollar,  making  a  total  possible 
tax  yield  $3,119.70,  and  glvlug  an  actual  tax 
yield  of  $2,089.52.    For  the  year  1S92  the  total 


assessment  was  $673,900,  the  tax  rate  eight 
mills  on  the  dollar,  and  the  actual  amount 
of  taxes  collected  $3,204.39.  For  the  year 
1893  the  total  assessment  was  $807,230,  the 
tax  rate  was  six  mills,  and  the  taxes  actually 
collected  amounted  to  $2,718.83.  For  the  year 
1891  the  total  assessment  was  $650,620,  the 
tax  rate  was  ten  mills  on  each  dollar  of  tax- 
able property,  and  the  amount  of  taxes  actual- 
ly collected  was  $3,616.52.  Defendant  shows 
that  under  the  law  It  paid  complainant  each 
year  the  full  proceeds  of  the  two-mills  tax 
levy  authorized  by  law  for  water  rents:  that 
in  1892  it  paid  complainant  the  sum  of  $1,- 
925,  in  1893  the  sum  of  $l,800,in  18!M  the  sum 
of  $1,600,  and  for  1895  it  has,  ander  ordi- 
nance  numbered  64,  levied  said  special  tax  of 
two  mills  on  each  dollar  of  taxable  property 
to  meet  complainant's  water  rent.  Defendant 
shows  that  under  the  law  the  total  amount 
appropriated  for  any  purpose  for  any  fiscal 
year  cannot  exceed  the  probable  amonnt  of 
revenue  for  that  year,  and  that  its  appeo- 
priatlon  of  $1,500  in  said  ordinance  numbered 
64,  for  complainant's  benefit  for  the  year 
1895,  Is  a  full  compliance  with  complainant's 
legal  demand  under  said  contract  Ordinance 
No.  10,  as  likewise  amounts  paid  for  1892, 
1893,  and  1894  are  in  full  of  all  that  complain- 
ant can  in  equity  and  good  conscience  demand 
under  Its  contract  with  defendant.  Your  de- 
fendant, further  answermg,  shows  that  said 
alleged  semiannual  rental  of  $1,962.50,  claim- 
ed by  complainant,  is  far  in  the  excess  of  the 
amount  derivable  from  a  two-mills  tax  levy 
on  the  assessed  value  of  the  property  sub- 
ject to  taxation  within  said  town  of  Raton, 
and  that  said  rental,  so  far  as  it  is  in  excess 
of  the  proceeds  of  snch  a  tax  levy.  Is  Illegal, 
inoperative,  and  void.  Defendant  further 
shows  that  said  Ordinance  No.  10,  so  far  as 
the  same  imposes  upon  the  defendant  the  ob- 
ligation to  pay  complainant  an  annual  sum 
greater  than  the  proceeds  of  a  two-mill  tax 
levy,  or  to  Impose  a  tax  levy  greater  than 
said  rate,  was  and  is  null,  void,  and  inopera- 
tive, the  same  having  been  made  and  entered 
into  by  defendant's  trustees  in  violation  of 
law,  and  In  excess  of  the  powers  conferred  np- 
on  them  by  the  statutes  of  New  Mexico.  De- 
fendant further  shows  that  said  warrants  is- 
sued to  complainant,  as  set  forth  in  complain- 
ant's bill,  were  and  are  null  and  void,  hav- 
ing been  issued  by  defendant's  trustees  in  ex- 
cess of  the  amonnt  derived  from  a  two-miUs 
levy  on  each  dollar  of  taxable  property,  and 
having  thus  been  issued  contrary  to  law,  and 
in  excess  of  the  authority  conferred  upon  said 
trustees  by  law.  Defendant  further  shows 
that  for  the  reasons  Jost  mentioned  Ordinance 
No.  59  was  and  is  void  and  inoperative,  and 
that  Ordinance  No.  64  was  and  is  vaUd,  and 
In  f uU  force." 

Such  parts  of  Ordinance  No.  69  as  appear 
pertinent  are  as  follows,  to  wit: 

"Section  1.  That  the  general  tax  levy  for  the 
town  taxes  for  the  fiscal  year  commencing  on 
the  1st  day  of  April,  1895,  shall  be  and  Is  here- 
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by  declared  to  be  ten  mills  for  and  npon  every 
one  dollar  (1.00)  of  assessable  property,  both 
personal  and  real,  within  the  corporate  limits 
of  the  town  of  Raton,  the  same  to  be  assessed 
and  collected  according  to  law. 

"See.  2.  There  Is  hereby  appropriated  out  of 
money  and  revenues  covered  into  the  town 
treasury,  or  to  be  collected  and  paid  Into  the 
same,  from  any  and  all  sources,  during  the 
fiscal  year  commencing  on  the  1st  day  of 
April,  1895,  whether  the  same  be  derived  from 
taxes,  licenses,  fines,  fees  or  any  other  source 
whatsoever,  for  the  following  purposes  and 
objects,  the  following  sums  and  amounts,  to 
wit:  To  pay  all  outstanding  Indebtedness  of 
the  town  the  following  amounts:  Amount  due 
the  Raton  Waterworks  Company  up  to  Janu- 
ary 1st,  189.5,  ^.735.15." 

The  sum  of  $4,735.1.:),  referred  to.  It  appears, 
was  a  deficit  claimed  by  complainant  to  be  due 
from  the  defendant  up  to  that  date. 

The  bill  of  complaint  was  sworn  to,  but  an 
answer  under  oath  was  expressly  waived,  and 
It  was  not  under  oath,  and  no  replication  filed 
by  the  complainant  to  the  bill  of  complaint 
There  were  no  proofs  taken  on  either  side, 
and  the  cause  was  heard  on  bill  and  answer. 
After  final  decree  was  entered,  defendant  as- 
signed errors  as  follows:  "First.  That  the 
court  below  erred  In  holding  that  Ordinance 
No.  10,  of  the  town  of  Raton,  granting  fran- 
chise to  the  Raton  Waterworks  Company  to 
erect  and  maintain  waterworks,  published 
July  24,  1891,  and  alleged  to  have  been  duly 
ratified  and  confirmed  at  an  election  held  in 
the  said  town  of  Raton  on  the  1st  day  of  Au- 
gust, 1891,  became  and  wfis  and  now  is  valid 
and  operative,  and  in  full  force  and  effect,  and 
in  all  respeet.s  obligatory  upon  the  town  of 
Raton.  Second.  That  the  court  erred  In  find- 
ing all  the  material  allegations  in  the  said  bill 
of  complaint  to  be  true  as  therein  stated. 
Third.  That  the  court  erred  In  decreeing  a  spe- 
cific performance  of  said  Ordinance  No,  10  by 
and  on  the  part  of  the  town  of  Raton.  Fourth. 
That  the  court  erred  in  decroeiug  that  the  town 
of  Raton  is  by  reason  of  said  Ordinance  Ko. 
10  Indebted  to  the  said  Raton  Waterworks 
Company  in  the  sums  mentioned  In  the  said 
decree,  or  In  any  amount  whatsoever,  and  In 
decreehig  th.it  said  town  of  Raton  Issue  to  the 
said  Raton  Waterworks  Ci)nii)any  Its  waiTants 
in  payment  and  satisfaction  of  the  amounts 
thus  found  to  be  due  under  said  Ordinance 
No.  10." 

J.  H.  Crist  (W.  H.  Pope,  of  coimsel),  for  ap- 
pellant. Warren,  Ferguason  &  Glllett,  A.  C. 
Voorhees,  and  Wm.  C.  Wrigley,  for  appellee. 

I/AUGHLIN,  J.  (after  stating  the  facts) 
The  enactment  of  Ordinance  No.  10  by  the 
trustees  of  the  defendant  town,  a  submisslou 
and  approval  of  the  same  by  a  majority  of  the 
electors  thereof,  and  the  acceptance  of  the 
propositions  therein  b.v  the  complainant  cor- 
poration are  admitted  by  the  answer,  and  this 
constltated  the  contract  over  the  terms,  con- 


ditions, and  construction  of  which  this  con- 
troversj'  arose,  and  of  which  we  are  required 
to  determine.  It  is  alleged  in  the  bill  of  com- 
plaint, and  admitted  by  the  answer,  that  th« 
water  ijlant  of  the  complainant  was  construct- 
ed in  compliance  with  the  requirements  of  the 
contract,  and  that  the  defendant  town  Is  and 
ha.s  been  using  and  reaping  the  benefits  of  Its 
part  of  the  results  of  the  contract  It  Is  also 
alleged  and  admitted  that  complainant  put  In 
44  hydrants  in  the  manner  prescribed  In  the 
contract  and  that  by  the  terms  of  the  contract 
defendant  town,  by  Its  board  of  trustees, 
agreed  and  obligated  Itself  to  pay  for  25  of 
said  hydrants  $2,500  per  annum,  and  for  the 
other  19  the  sum  of  $75  per  annum,  for  25 
years;  and  that  the  defendant  town  agreed  to 
pay  as  such  water  rentals  the  sum  of  $1,962.- 
50  semiannually  on  the  1st  day  of  January 
and  July  of  each  year  thereafter  for  the  period 
of  said  25  years.  The  defendant  town  avers 
that  the  contract  so  made  Is  void  pro  tanto,  If 
not  void  in  toto,  because  it  avers  that  It  (the 
defendant  town)  Is  limited  by  statute  to  an  as- 
sessment and  levy  of  not  to  exceed  two  mills 
on  the  dollar  of  Its  taxable  property  to  pay 
such  water  rents  each  year,  and  no  more;  and 
that  the  sum  derived  from  a  two-mills  levy 
each  year  Is  not  sufficient  to  pay  the  sum  of 
71,962.50  semiannually,  each  year,  as  provided 
In  said  ordinance  and  contract;  and  that  the 
trustees  of  the  defendant  town  had  no  authori- 
ty to  bind  It  by  the  passage  of  said  Ordinance 
No.  10,  and  the  making  of  the  contract  there- 
under; and  that  such  action  was  ultra  vires, 
and  void  pro  tanto.  The  reply  to  this  by  the 
comphilnant  corporation  Is  that  while  the  pro- 
ceeds derived  from  the  two-mills  levy  Is  In- 
sufiiclent  to  pay  the  said  sum  of  $3,9*^5  per 
annum,  yet  the  defendant  town  has  the  author- 
ity, under  the  statute,  and  that  it  Is  bound,  unr 
der  the  terms  of  the  said  ordinance  and  con- 
tract to  pay  any  deficiency  which  may  arise 
over  and  beyond  the  two-mills  levy  out  of  the 
taxes  collected  for  general  current  expenses; 
and  the  trustees  of  the  defendant  town  had 
full  authority  to  enact  Ordinance  No.  10,  and 
to  make  the  contract  thereimder,  after  the 
same  had  been  submitted  to  and  voted  for  by 
a  majority  of  the  qualified  electors  of  said  de- 
fendant town  corporation,  and  that  the  de- 
fendant town  Is  bound  thereby. 

Tills  brings  us  up  to  the  Issiie  In  the  cause, 
as  stated  In  complainant's  brief.  Is  the  con- 
tract between  the  parties  hereto,  providing  for 
a  sendannual  payment  of  $1,962.50  as  water 
rent,  void?  A  court  should  labor  to  sustain 
the  validity  of  a  contract  entered  into  in 
good  faith,  and  where  no  fraud  appears,  and 
where  a  consideration  has  paj^sed  from  the 
one,  and  been  recdved  by  the  other,  so  long 
as  there  Is  any  apparent  authority  existing 
at  the  time  In  the  parties  thereto  for  the  mak- 
ing of  the  same;  and  the  burden  rests  npon 
those  who  attack  Its  validity  to  make  it  ap- 
pear that  It  Is  voidable,  void  pro  tanto,  or 
void  ab  initio.  On  the  other  hand,  a  court 
should  not  hesitate  to  declare  a  contract  void 
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when  It  Is  made  to  appear  for  any  reason 
that  It  should  be  done;  and  this  rule  should 
apply,  and  does  apply,  as  to  all  classes  of 
contracts,  whether  between  corporations  and 
IndiTiduals  or  between  individuals.  It  ap- 
pears that  both  the  complainant  waterworks 
comi)any  aud  the  defendant  town  of  Katon 
were  duly  and  legally  Incorporated  under  the 
laws  of  this  territory,  ard  that  said  defend- 
ant town  corporation  was  organized  and  ex- 
ists under  and  by  virtue  of  the  general  In- 
corporation laws  of  the  terrltoiy,  from  sec- 
tion 1608  to  and  including  section  1721  of  the 
Ciompiled  Laws  of  1881,  and  the  amendments 
thereto,  rehitlng  to  Incorporated  cities  and 
towns;  and  the  authority  for  making  the  con- 
tract in  question  is  found  in  that  statute,  and 
the  part  applicable  thereto  Is  as  follows,  to 
wit:  "Sec.  1622,  par.  71.  And  if  the  right  to 
build,  maintain  and  operate  such  works  is 
granted  to  private  Individuals  or  Incorpoi-ated 
companies  by  such  cities  or  towns,  aud  said 
cities  or  towns  sliall  contract  with  said  indi- 
viduals or  companies  for  a  supply  of  water 
or  gas  for  any  purpose,  such  city  or  town  shall 
levy  each  year  and  cause  to  be  collected  a 
special  tax,  as  provided  for  above,  sufficient 
•o  pay  oIT  such  water  or  pis  rents  so  agreed 
to  be  paid  to  said  Individuals  or  company,  or 
company  constmctlng  said  works:  provided, 
however,  that  said  last  mentioned  tax  shall 
not  exceed  the  sum  of  two  mills  on  the  dol- 
lar (or  any  one  year."  It  is  shown  In  de- 
fendant's answer,  and  it  is  not  denied  by  any 
replication  or  proofs  by  complaiimnt,  that  it 
has  paid  complainant  the  proceeds  of  a  two- 
mills  levy  and  more  each  year  on  all  the 
taxable  property  within  defendant's  corpo- 
rate limits,  since  the  contrac-t  was  entered 
into.  It  further  apiiears  In  the  answer  that 
the  total  assessed  valuation  of  the  property 
subject  to  taxation,  within  the  cori»orate  lim- 
its of  said  defendant  town  in  the  year  1891, 
and  at  the  time  the  contract  was  entered  Into, 
was  $628,040.  and  that  the  total  tax  yield  for 
tliat  year  on  a  flve-mllls  levy  was  J2,0S9.52, 
being  only  $127.02  more  than  one-half  the 
money  to  make  one  semiannual  payment. 
For  the  year  1894  the  total  assessed  valuation 
was  $(r)0,«)20,  the  levy  was  10  mills  on  each 
dollar  of  the  aisessed  valuation,— the  full  limit 
allowed  by  law,— and  the  amount  of  taxes  ac- 
tually collected  was  fi.3.«16.52.  This  was  the 
largest  sum  collected  in  any  one  of  the  four 
yeai-s,  and  wis  insiifllcient  to  pay  tlie  yearly 
water  rental  contracted  by  defendant  to  be 
paid  to  the  complainant,  thus  consuming  all 
the  revenues  of  defendant  town  arising  from 
taxation,  and  creating  a  deficiency  of  $308.48. 
The  total  amount  of  taxes  collected  for  the 
years  1802.  1803,  and  1«!>4  amounted  to  the 
sum  of  $0,539.74.  The  total  amount  due  com- 
plainant under  the  contract  for  this  period 
beginning  July  1,  189*2,  the  date  the  water- 
works was  accepted  by  defendant  town,  was 
$9,812.50.  Thus  It  Is  plainly  shown  that  the 
entire  sum  derived  from  taxes  collected  as 
levied  on  the  property  subject  to  taxation 


within  the  corporate  limits  of  the  defendant 
town  was  Insufficient  to  pay  the  water  rents 
contracted  to  be  paid  by  It.  To  meet  the  de- 
ficiencies as  they  occurred  from  time  to  time, 
the  defendant  Issued  its  warrants,  aud  it  ap- 
pears from  Ordinance  No.  59,  In  the  record 
heie,  that  on  March  18,  1895,  there  was  a 
deficit  due  complainant  of  $4,735.15  after 
having  received  from  the  defendant  the  sum 
of  $5,325  as  water  rents,  and  which  It  avers 
was  fully  two  mills  on  the  dollar  of  its  taxa- 
ble property  during  that  time.  And  it  con- 
tends that  the  warrants  Issued  in  payment  of 
said  deficiency  were  so  laSQed  by  its  trus- 
tees without  authority  of  law,  ate  in  excess 
of  the  amount  authorized,  and  are  void.  It 
is  not  shown  from  what  other  sources  the 
defendant  derives  revenues,  but  it  avers  that 
practically  all  is  derived  from  taxes  collected 
from  the  levies  made  on  all  of  Its  property 
subject  to  taxation.  It  also  appears  from  the 
recoil  and  Ordinance  Xo.  59,  which  complain- 
ant here  seeks  to  have  enforced,  that  on  the 
Ist  day  of  April,  1805,  the  then  existing  in- 
debtedness of  the  defendant  town  was  about 
$7,000;  and  that  the  appropriation  for  the 
current  expenses  for  the  fiscal  year  from  that 
time  to  April  1,  1896,  was  about  $6,000.  Tbe 
record  does  not  disclose  the  assessed  valua- 
tion of  the  property  subject  to  taxation  with- 
in the  limits  of  the  defendant  town  for  the 
year  18!>."i,  but,  assuming  that  it  was  about 
the  same  as  tliat  of  the  previous  year,  the  tax 
yield  would  fall  short  of  the  amount  required 
to  pay  the  water  rents,  even  If  a  ten-mUls 
levy,  the  full  limit  allowed  by  law  for  all 
puriMses,  had  been  made  each  year. 

It  appears  that  the  cause  was  set  down  and 
heard  on  the  bill  and  answer  in  pursuance  of 
a  stl|)ulation  of  the  parties  thereto,  but  the 
stipulation  does  not  apiH'ar  in  the  record,  and 
tlie  averments  in  the  answer  well  pleaded 
are  presumed  to  be  true.  "If  no  replicfttton 
is  filed,  the  matters  of  defense  set  up  in  de- 
fendant's answer  will,  on  hearing,  be  consid- 
ered as  admitted  by  the  plaintiff,  although 
the  answer  Is  not  under  oath."  Equity  rule 
.34  of  this  court;  1  Danlell,  Ch.  Prac.  "p.  846, 
and  note. 

We  are  now  brought  directly  to  the  first 
question  for  determination:  Had  the  trustees 
of  the  defendant  town  cori>oration  the  au- 
thority to  enact  Ordinance  No.  10,  and  enter 
into  the  contract  in  question,  and  thereby 
bind  the  defendant  town  to  pay  out  of  the 
revenues  derived  by  taxation  for  general  pur- 
poses any  sum  In  excess  of  that  to  be  derived 
from  a  levy  of  two  mills  on  the  dollar  on  its 
taxable  i)roperty  for  each  year?  We  are  of 
the  opinion  that  the  trustees  did  not  have  au- 
thority and  power  to  so  contract  and  bind 
defendant  town  In  the  manner  as  provided  in 
said  Ordinance  No.  10.  The  statute  (Gomp. 
Law.s.  {  1622,  par.  71),  after  the  provisions 
authorizing  cities  and  incorporated  towns  to 
wmstruct  and  operate  water  and  gas  wtwks, 
and  for  tbe  assessment  of  water  and  gas  rents 
on  the   inhabitants   using    tbe  same,    says: 


Digitized  by  VjDOV  It: 


X.  M^ 


RATON  WATERWORKS  Co.  v.  TOWN  OF  RATON. 


903 


"And  at  the  regular  time  of  levying  taxes  In 
each  year  said  city  or  town  l8  hereby  em- 
powered to  levy  and  cause  to  be  collected,  In 
addition  to  other  taxes  authorized  to  be  levied, 
a  special  tax  on  taxable  property  In  said  city 
or  town,  which  tax,  with  the  water  or  gas  rent 
hereby  authorized,  shall  be  sufiiclent  to  pay 
the  expenses  of  running,  repairing,  and  operat- 
ing such  works."  There  Is  no  ambiguity  or 
doubtful  meaning  about  this  part  of  the  stat- 
ute. It  clearly  means  Just  what  it  says;  that 
is,  that  the  proceeds  from  "a  special  tax"  and 
the  proceeds  derived  from  the  water  rents 
prescribed  by  ordinance  "shall  be  sufficient  to 
pay  the  expenses  of  running,  repairing,  and 
operating  such  worlds."  This  applies  when  a 
city  or  incorporated  town  constructs  its  own 
waterworlts,  and  there  Is  no  Intimation  what- 
ever that  any  other  revenues  shall  be  applied 
to  tlie  support  and  maintenance  of  the  water- 
worlcs,  and  no  interpretation  can  be  read  Into 
this  part  of  the  statute  by  which  the  trustees 
of  a  town  constructing  Its  own  waterworiis 
would  be  authorized  to  apply  any  of  the  rev- 
enues levied  and  collected  for  the  general  and 
current  expenses  of  the  town  to  the  support 
and  maintenance  of  Its  own  waterworks. 
When  the  right  to  construct  and  maintain  such 
waterworks  is  gmated  to  Individuals  or  an 
Incorporated  company,  and  shall  contract  for 
a  wator  siipply  for  any  purpose,  "such  city  or 
town  shall  levy  each  year,  and  cause  to  be 
collected,  a  special  tax,  as  provided  for  above, 
sufficient  to  pay  ofC  such  water  or  gas  rents  so 
agreed  to  be  paid  to  said  hidlvlduals  or  com- 
pany constructing  the  works."  Again,  It  is 
provided  that  "such  city  or  town  shall  levy 
each  year,  and  cause  to  be  collei-ted,  a  special 
tax,  as  provided  for  above,"  sufficient  to  pay 
oft  all  such  water  rents  agreed  to  be  paid  to 
such  company.  The  phrase,  "as  provided  for 
above,"  refers  back  to  the  conditions  wherein 
the  dty  or  incorporated  town  constructs  tlie 
waterworks,  and  can  mean  nothing  else. 
Now,  what  is  meant  by  the  words  "a  special 
tax"  Is  fully  explained  in  the  proviso  to  this 
paragraph,  as  follows:  "Provided,  however, 
that  said  last-mentioned  tax  shall  not  exceed 
the  sum  of  two  mills  on  the  dollar  for  any 
one  year."  By  this  proviso  the  "special  tax" 
is  limited  to  the  proceeds  derived  from  a  two- 
mills  levy  for  any  one  year  to  pay  for  water 
rents  provided  for  in  said  Ordinance  No.  10 
and  the  contract  thereunder.  This  proviso 
Is  manifestly  a  limitation  on  the  sum  to  be 
IMiid  for  the  water  rents  by  the  special  tax, 
and  an  inhibition  on  the  trustees  of  defendant 
town  from  paying  any  more  than  the  sum  de- 
rived from  a  two-mills  levy  on  the  dollar  upon 
the  pr«^)erty  subject  to  taxation  within  its 
corporate  limits.  "The  office  of  a  proviso,  gen- 
erally," said  Mr.  Justice  Story,  in  Minis  v.  U. 
S.,  IS  Pet  423,  "is  either  to  except  something 
from  the  enacting  clause,  or  to  qualify  or  re- 
strain its  generality,  or  to  exclude  some  possi- 
ble ground  of  misinterpretation  of  it,  as  ex- 
tending to  cases  not  intended  by  the  legisla- 
ture to  be  brought  within  its  purview."    Mr. 


.Chief  Justice  Fuller,  in  Austin  t.  U.  S.,  155 
U.  S.  417,  15  Sup.  Ct.  167,  says:  "While  we 
concede  that  the  law  does  not  attach  a  fixed 
and  invariable  meaning  to  a  proviso,  we  think 
it  clear  that  this  proviso  negatived  the  au- 
thority granted  beyond  the  limit  deflned." 
The  limit  defined  by  the  proviso  now  uuder 
consideration  is  the  proceeds  derived  from  a 
levy  of  two  mills  on  the  dollar  of  the  assessed 
valuation  of  the  taxable  property  in  each  yeat 
for  water  rents;  that  is,  the  trustees  of  tlie 
defendant  town  can  assess,  levy,  collect,  and 
apply  each  year  the  proceeds  arising  from  two 
mills  on  the  dollar  of  all  taxable  property 
In  payment  of  the  water  rents,  and  no  more. 
This  sum,  togetlier  with  the  water  rents  It 
receives  from  the  consumers  of  its  product, 
puts  the  complainant  water  company  on  the 
same  and  an  equal  footing  with  the  dcf eudaut 
town  had  it  constructed  its  own  waterworks; 
and  it  is  not  contended,  nor  Is  there  any  rea- 
son why,  the  water  company  should  have  an.v 
otlier  or  more  extensive  rights  granted  it  tliau 
the  town  corporation  would  or  should  have 
Ijad  if  it  had  elected  to  construct  and  mai.itu:u 
its  own  water  .eyKtem. 

The  general  incorporation  law,  under  wUicU 
the  defendant  town  was  incorporated,  pro- 
vides (section  1724,  Comp.  Laws  1884):  "Xo 
more  than  one  per  centum  ad  valorem  .siiall 
ever  be  levied  or  collected,  by  any  corporation 
organized  under  this  act,  upon  the  assessu.l 
value  of  the  taxable  property  situate  within 
the  limits  of  such  corporation  for  all  purposes, 
and  no  indebtedness  shall  be  incurred  which 
will  require  any  greater  annual  expenditure, 
than  one  per  centum  will  fully  pay  ofC  and 
satisfy."  It  is  apparent  from  this  section  that 
the  defendant  town  corporation,  as  well  as  all 
similar  municipal  corporations  organized  un- 
der this  act,  are  limited  to  an  assessment  and 
lev.v  of  1  per  centum  of  each  dollar  of  taxable 
property  lying  within  the  corporate  limits  in 
payment  of  all  expenses  incurred  for  all  pur- 
poses; and  no  indebtedness  sliall  be  Incurred 
which  will  require  any  greater  annual  ex- 
penditure than  the  sum  so  realized  shall  fully 
pay  oft  and  satisfy.  The  construction  here 
placed  upon  paragraph  71  of  section  1G22  is 
supported  by  paragraph  6  of  the  same  section, 
which  provides  tliat  cities  or  incorporated 
towns  may  contract  an  indebtedness  by  bor- 
rowing money  or  by  issuing  bonds  "for  the 
purpose  of  the  purchase  or  construction  of 
waterworks  for  fire  and  domestic  purposes"; 
but  it  is  further  provided  in  this  paragraph  as 
follows:  "And  no  loan  for  any  purpose  shall 
be  made,  except  it  be  by  ordinance,  which 
shall  be  irrepealable  until  the  indebtedness 
therein  provided  for  sliall  be  fully  paid,  speci- 
fying the  purpose  to  which  the  funds  to  be 
raised  shall  be  applied,  and  providing  for  the 
levying  of  a  tax  not  exceeding,  in  total  amount 
for  the  entire  indebtedness  of  the  city  or 
town,  (excepting  such  debt  as  may  be  incur- 
red in  supplying  the  city  or  town  with  water 
or  waterworks,)  eight  mills  upon  each  dollar 
valuation  of  the  taxable  property  within  the 
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dty  or  town,  sufficient  to  pay  annual  interest 
and  extinguish  the  prlDcipal  for  such  debt 
within  the  time  limited  for  the  debt  to  run 
•  •  *  and  provided  that  said  tax,  when  col- 
lected, shall  only  be  applied  to  the  purpose  in 
said  ordinance  spedtled,  until  the  Indebted- 
ness shall  be  paid  and  dlscharRed."  This 
paragraph  limits  the  assessment  and  levy  for 
all  purposes,  except  for  water  or  waterworlts, 
to  eight  mills  on  each  dollar  of  the  assessed 
valuation  of  the  taxable  property;  and  para- 
graph 71,  supra,  fixes  and  limits  the  special 
tax  provided  to  be  «dlected  for  water  rents 
at  two  mills;  and  section  1724  limits  the  total 
levy  and  collection  to  ten  mills  on  each  dollar 
of  the  assessed  valuation  of  the  taxable  prop- 
erty within  the  corporate  Ihnits  of  the  town. 
And  it  seems  to  us  that  the  trustees  of  defend- 
ant corporation  are  clearly  limited  to  the  pay- 
ment for  water  rents,— to  the  revenue  derived 
from  the  two-mills  levy  each  year. 

Complainant  contends  that,  if  the  levy  of 
the  special  tax  of  two  mlila  was  insufflclent  to 
pay  the  water  rents,  then  it  was  the  duty  of 
the  defendant's  trustees  to  pay  any  deficiency 
out  of  other  revenues  available  from  the  funds 
for  other  and  general  purposes.  But  this  posi- 
tion Is  untenable  for  the  reason:  First,  be- 
cause paragraph  6,  supra,  provides  "that  said 
tax,  when  collected,  shall  only  be  applied  to 
the  purposes  In  said  ordinance  specified." 
This  prohibits  the  trustees  from  diverting  any 
revenues  assessed  and  collected  from  the  ptu-- 
poses  specified  in  the  ordinance  for  which  such 
levy  and  collection  was  made.  And,  second, 
because  it  is  shown  that  the  largest  sum  real- 
ized in  any  one  year  was  ^,616.52,  on  a  levy 
of  10  mills  on  the  dollar  upon  all  the  property 
subject  to«  taxation  within  the  corporate  limits 
of  the  defendant  town,  an  amount  clearly  tn- 
sufflclent  to  pay  the  annual  water  rents  of  that 
year  of  $3,023;  thus  leaving  nothing  for  the 
other  current  expenses  of  the  town  coriioratlon, 
which,  as  shown  by  complainant's  own  ex- 
hibit. Ordinance  No.  59  for  ISO."),  amounted  to 
over  $3,000.  And,  third,  because  the  trustees 
of  the  defendant  were  prohibited  from  assess- 
ing, levying,  or  collecting  more  than  10  mills 
on  the  dollar  for  all  purposes,  general  and  spe- 
cial. The  language  employed  in  the  statutes 
l.crelnbefore  extract»?d  from  seems  to  be  clear 
and  ]>o.sitlve,  and  that  no  reasonable  doubt  can 
exist  as  to  the  construction  to  be  placed  upon 
tliera.  They  bristle  all  over  with  limitations 
and  provisions  on  the  subject  and  powers  of 
taxation,  and  right  well  they  may  for  the  pro- 
tection of  the  taxpayers.  In  City  of  Litch- 
field V.  Ballou,  114  U.  S.  190,  5  Sup.  Ct.  820,— 
a  cause  Involving  similar  principles,— Mr.  Jus- 
tice Miller,  speaking  for  tlie  court,  said:  "The 
language  of  the  constitution  is  that  no  city, 
etc.,  '.shall  be  allowed  to  become  Indebted  In 
any  manner  or  for  any  puri)ose  to  an  amount, 
including  existing  lndobtedne.<is.  In  the  aggre- 
gate exceeding  five  per  centum  on  the  value  of 
the  taxable  property.'  It  shall  not  become  in- 
debted; shall  not  incur  any  pecuniary  liability. 
It  shall  not  do  this  In  any  manner;  neither  by 


bonds,  nor  notes,  nor  by  express  or  implied 
promises.  Nor  shall  It  be  done  for  any  pnr- 
pose,  no  matter  how  urgent,  how  useful,  how 
unanimous  the  wish.  There  stands  the  exist- 
ing indebtedness  to  a  given  amount  in  rela- 
tion to  the  sources  of  payment  as  an  Impassa- 
ble obstacle  to  the  creation  of  any  further  debt 
in  any  manner,  or  for  any  purpose  whatsoev- 
er. If  Ihls  prohibition  Is  worth  anything,  it  is 
as  effectual  against  the  implied  as  the  express 
promise,  and  is  as  binding  In  a  court  of  chan- 
cery as  a  court  of  law."  In  Citizens'  Sav.  & 
Ijoim  Ass'n  V.  City  of  Topelta,  20  Wall.  660, 
the  court  said,  in  referring  to  general  powers 
and  restrictions  in  the  statute:  "It  Is,  there- 
fore, to  be  Inferred  that  when  the  legislature 
of  the  state  authorizes  a  county  or  city  to  con- 
tract a  debt  by  bond  it  intends  to  authorize  it 
to  levy  such  taxes  as  are  necessaiy  to  pay  the 
debt,  unless  there  is  In  the  act  itself  or  in  some 
general  statute  a  limitation  upon  the  power 
of  taxation  which  repels  such  an  inference." 
As  has  before  been  shown,  we  have  special 
provisos,  and  a  general  statute  limiting  the  in- 
debtedness for  any  and  all  purposes  to  10  mills 
on  each  dollar  on  the  assessed  valuations  for 
each  year.  Davenport  v.  Kleinschmidt  (Mont) 
13  Pac.  249.  "The  assessed  valuation  of  the 
city  of  Yorlt  was  the  sum  of  $335,000.  The 
vote  authorized  the  issue  of,  and  it  to  now 
sought  to  compel  the  defendant  (city  mayor) 
to  certify,  bonds  to  the  amount  of  thirty  thou- 
sand dollars,  bearing  interest  at  the  rate  of  six 
per  centum  per  annum.  The  statute  limits  the 
levy  of  tax  for  waterworks  to  an  amount  not 
exceeding  five  mills  on  the  dollar  in  any  one 
year  on  all  the  property  within  such  city  or 
village  as  shown  and  valued  upon  the  asae.s.<<- 
ment  rolls.'  Comp.  Laws  ISSTi,  c.  14,  {  69, 
subd.  15.  This  is  a  limitation  upon  the  power 
of  the  city  council  beyond  which  they  have 
no  authority  to  issue  bonds."  State  y.  Bab- 
cock,  20  Neb.  522,  31  N.  W.  8. 

Complainant  Insists  that  under  paragraphs  2. 
3,  i  1622,  supra,  the  defendant  had  authority, 
and  its  duty  was,  to  assess,  levy,  and  collect 
taxes  for  general  and  special  purposes  suffi- 
cient to  pay  ail  debts  it  contracted.  Among 
the  powers  conferred  on  municipal  corpora- 
tions by  said  paragraph  2  is  "to  appropriate 
money  for  corporate  purposes  only,  and  pro- 
vide for  payment  of  debts  and  expenses  of 
the  cori>oratlon."  Paragraph  3  Is,  "to  levy 
and  collect  taxes  for  general  and  special  pur- 
poses on  real  and  personal  property."  There 
is  nothing  in  either  paragraph  requiring  a  dif- 
ferent construction  than  as  before  given,  and 
nothing  to  change  the  effect  of  the  limitation 
in  paragraph  71,  supra.  If  there  had  been 
nothing  in  the  act  to  the  contrary,  it  might, 
perhaps,  have  been  fairly  inferred  that  it  was 
the  intention  of  the  legislature  to  grant  full 
power  to  tax  for  the  payment  of  the  extraor- 
dinary debt  authorized  to  an  amount  sufficient 
to  meet  both  principal  and  interest  at  maturi- 
ty. This  Implication  is,  however,  repelled  by 
the  special  provision  for  a  tax  of  one-twentieth 
of  1  per  cent    And  the  case  is  thus  brought 
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directly  within  the  maxim,  "Expresalo  milns 
est  excluslo  alterlus."  tJ.  S.  t.  Macon  C!o.,  99 
U  S.  582. 

But  It  Is  further  Insisted  by  the  complain- 
ant that  It  Inyested  ?115,000  In  the  construc- 
tion of  Its  -waterworks  system,  and  has  ful- 
filled an  the  conditions  In  the  contract  to  be 
by  it  performed;  and  that  the  defendant 
town  corporation  has  received  the  benefits  ac- 
cruing to  it  by  the  terms  of  said  contract; 
and  that  It  should  be  required  and  bound  to 
pay  for  the  same  according  to  the  terms  acd 
conditions  of  said  contract;  and  that  It 
should  not  be  permitted  to  repudiate  Its  obli- 
gations therein  contained;  and  that  It  would 
be  contrary  to  public  policy,  and  a  violation 
of  Its  public  duty,  to  permit  It  so  to  do. 
With  the  conscience  of  the  defendant  corpo- 
ration (If  It  has  any),  Its  moral  obligations, 
or  the  question  of  public  policy.  If  any  such 
question  Is  here  Involved,  this  court  In  this 
cause,  as  it  is  here  presented,  has  no  con- 
cern whatsoever.  The  question  of  this  court 
Is  one  purely  of  law,  as  to  the  rights  of  these 
two  corporations,  and  must  be  considered  and 
determined  as  presented  to  us  on  the  bill  and 
the  answer.  And  we  have  said  before  that 
the  trustees  of  the  defendant  had  no  author- 
ity In  law  to  enter  Into  the  said  contract  In 
such  a  manner  as  to  bind  the  defendant  town 
to  pay  for  water  rents  any  sum  In  excess  of 
the  proceeds  derived  from  a  levy  of  two 
mills  on  each  dollar  on  the  assessed  valuation 
of  all  property  subject  to  taxation  within  the 
corporate  limits  of  the  defendant  town  each 
year  during  the  continuance  of  said  contract 
This  they  were  authorized  to  do,  and  no 
more.  If  the  representatives  of  the  com- 
plainant had,  before  they  entered  into  the 
contract,  turned  to  the  public  statutes  under 
which  It  was  made,  they  would  have  seen 
what  Is  apparent  to  us,  and  what  would  seem 
no  two  persons  of  ordinarily  sound  and  dia- 
criminating  judgment  could  have  arrived  at 
a  different  conclusion,  was  a  clear,  distinct, 
and  positive  prohibition  against  the  payment 
of  more  than  the  proceeds  arising  from  aald 
two-mills  levy.  These  statutes  were  public 
notice  as  to  their  contents,  and  alilce  binding 
on  both  corporations.  The  complainant 
knowing,  as  It  Is  presumed  to  know,  that 
the  defendant  was  limited  by  the  statute  ot 
its  creation  to  a  two-mills  levy  for  the  dis- 
charge of  Its  obligation  under  Ordinance  No. 
10,  It  should  not  be  beard  to  complain  that 
the  trustees  of  the  town  refused  to  trai^ 
scend  that  power.  Complainant  made  this 
contract  with  Its  eyes  open,  and  when  the 
law  advised  It  that  Its  two-mills  levy  was 
sacred  against  the  demand  of  otbcr  cred- 
itors, furnishing  protection  Just  as  necessary 
for  the  well-being  of  citizens  as  complainant. 
It  also  advised  it  that  the  other  eight  mills 
within  the  ten-mill  limit  of  taxation  for  all 
purjioses  was  sacred  from  a  claim  of  this 
nature.  "Tlie  difficulty  lies  In  the  want  of 
original  power.  While  there  has  undoubted- 
ly been  great  recklessness  on  the  part  of  the 


mnniclpal  anthorltles  In  the  creation  of  bond- 
ed Indebtedness,  there  has  not  unfrequenOy 
been  gross  carelessness  on  the  part  of  the 
purchasers  when  investing  In  such  securi- 
ties. Every  purchaser  of  a  municipal  bond 
Is  chargeable  with  notice  of  the  statute  under 
which  the  bond  was  issued.  If  the  statute 
gives  no  power  to  make  the  bond,  the  mu- 
nicipality Is  not  bound.  So,  too.  If  the  mu- 
nicipality has  no  power,  either  by  express 
grant  or  by  Implication,  to  raise  money  by 
taxation  to  pay  the  bond,  the  holder  cannot 
require  the  municipal  authorities  to  levy  a 
tax  for  that  purpose.  If  the  purchaser  In 
this  case  had  examined  the  statutes  under 
which  the  county  was  actlnp,  he  would  have 
seen  what  might  prove  to  be  difficulties  In 
the  way  of  payment.  As  It  Is,  he  holds  the 
obligation  of  a  debtor  who  Is  unable  to  pro- 
vide the  means  of  payment.  We  have  no 
power  by  mandamus  to  compel  a  municipal 
corporation  to  levy  a  tax  which  the  law  does 
not  authorize.  We  cannot  create  new  rights 
or  confer  new  powers.  All  we  can  do  Is  to 
bring  existing  powers  into  operation.  In  this 
case  It  appears  that  the  special  tax  of  one- 
twentieth  of  1  per  cent,  has  been  regularly 
levied  and  applied,  and  no  complaint  Is  made 
as  to  the  levy  of  the  one-half  of  1  per  cent, 
for  general  purposes.  What  Is  wanted  Is  the 
levy  beyond  these  amounts,  and  that,  we 
think,  under  existing  laws,  we  have  no  power 
to  order."  U.  8.  v.  Macon  Co.,  supra.  And 
BO,  In  T>aw  V.  People,  87  HI.  88.5:  "It  Is  said 
that  to  so  hold  will  work  great  hardships  and 
Injustice  on  the  holders  of  these  certificates 
of  indebtedness.  The  same  may  be  frequent- 
ly said  of  any  other  persons  who  violate  the 
law,  or  act  contrary  to  Its  provisions.  The 
I)erson8  loaning  this  money  did  it  In  the  face 
of  this  constitutional  provision,  and  the  pro- 
hibition contained  in  the  sixty-second  section 
of  the  charter.  The  law  is,  and  all  persons 
are  presumed  to  know  It,  that  municipal 
bodies  can  only  exercise  such  powers  as  are 
conferred  upon  them  by  their  charters;  and 
all  persons  dealing  with  them  must  see  that 
the  body  has  power  to  perform  the  proposed 
act.  •  •  •  But,  should  it  work  hardships 
to  individuals,  that  by  no  means  warrants 
the  violation  of  a  plain  and  emphatic  provi- 
sion of  the  constitution.  The  liberty  of  the 
citizen,  and  his  becurlty  in  all  his  rights,  in 
a  large  degree  depend  upon  a  rigid  adherence 
to  the  provisions  of  the  constitution  and  the 
laws  and  their  faithful  performance.  If 
courts,  to  avoid  hardships,  may  disregard  and 
refuse  to  enforce  their  provisions,  then  the 
security  of  the  citizen  Is  imperiled.  The  will 
—It  may  be  unbridled  will— of  the  judge 
would  usurp  the  place  of  the  constltutlMi  and 
the  laws,  and  the  violation  of  one  provision 
is  liable  to  speedily  become  a  precedent  for 
another,  perhaps  more  flagrant,  until  the  con- 
stitutional and  legal  barriers  are  destroyed,  and 
none  are  secure  in  their  rights."  Coler  r. 
Cleburne,  131  U.  S.  162,  9  Sup.  Ct.  720. 
Under  our  fwm  of  government  there  !■  no 


Digitized  by  VjOUQIC 


906 


49  PACIFIC  REPORTER. 


(X.M, 


power  more  frequently  used  as  an  abuse  tban 
the  power  to  levy  and  collect  a  tax,  and, 
while  It  Is  absolutely  necessary  to  levy  and 
collect  taxes  sufficient  for  the  proper  and 
neces.sai7  support  of  the  government,  either 
general,  local,  or  special,  yet  experience  has 
taught  that  this  power  has  been  often  used 
to  oppress  the  citizeu.  and  to  deprive  him  of 
his  property  and  his  natural  rights,  and  only 
too  often  for  the  l)eneflt  of  the  reckless  or 
careless  adventurer  and  speculator;  and  then, 
when  an  attempt  Is  made  to  check  them  In 
their  adventurous  and  reckless  career  by  In- 
voking the  aid  of  the  law  in  behalf  of  the 
legal  rights  of  the  citizens,  they  cry  out,  "Be< 
pudiation!"  There  is  no  such  thhig  as  re- 
pudiation when  there  was  no  original  au- 
thority vested  in  the  taxing  power  by  which 
it  is  sought  to  levy  and  collect  the  tax.  And 
courts  always  have  and  always  must  arrest 
any  attempt  to  enforce  the  collection  of  a 
tax  when  it  is  apparent  that  the  power  to  so 
do  was  not  originally  and  clearly  vested  in 
the  taxing  power.  A  case  which  tested  the 
very  foundation,  strength,  and  stability  of 
our  government  more  thoroughly  than  any 
other,  perhaps,  was  Mcl'uUoch  v.  Maryland, 
4  Wheat.  316,  in  which  Marshall,  the  great 
chief  Justice,  said:  "That  the  power  to  tax 
Involves  the  power  to  destroy;  that  the  pow- 
er to  destroy  may  defeat  and  render  useless 
the  power  to  create.  •  •  •  But  all  incon- 
sistencies are  to  be  considered  by  the  magic  of 
the  word  'confidence.'  Taxation,  it  is  said, 
does  not  necessarily  and  unavoidably  destroy. 
To  caiTy  it  to  the  excesH  of  destruction  would 
be  an  abuse  to  presume  which  would  baulsih 
that  confidence  which  Is  essential  to  all  guv- 
ernuients."  Incidents  are  not  hifrequent 
where  municipalities,  tlirough  the  power  to 
tax,  have  attempted  through  that  power  to 
Illegally  and  inequitably  oppress  private  cor- 
porations of  a  quasi  public  nature,  and  courts 
Imve  been  compelled  to  restrain  such  unau- 
thorized efforts.  And  were  courts  to  permit 
careless,  pliable,  or  corrupted  trustees  of  cor- 
porations to  use  their  pseudo  authorities  un- 
lirldled.  the  power  to  tax  would  certainly  In 
many  Instances  carry  with  it  the  power  to 
tleslroy.  And  the  laws  so  authorizing  the 
taxing  power  must  be  construed  liberally  In 
favor  of  the  citizen,  and  strictly  against  the 
IH/wer  invoked  to  enforce  it.  Webster  v. 
1^-ople,  98  111.  343;  15  Am.  &  Eng.  Enc.  Iaw, 
111(5. 

It  is  contendfd  by  the  complainant  that  otjr 
gener.ll  incorporation  law  for  the  organization 
of  cities  nud  towns  is  taken  from  the  Iowa 
.x'ntute  on  the  same  subject.  That  may  be 
true,  but  It  is  almo.it  a  verbatim  copy  of  the 
Colorado  statute,  and  we  feel  satisfied  that  the 
construction  put  upon  the  statute  by  the  su- 
preme court  of  Colorado  is  In  effect  to  sup- 
iwrt  the  construction  here  given  our  own  stat- 
ute. People  V.  May  (Colo.  Sup.i  10  Pac.  fttl; 
Sullivan  V.  City  of  Leadville  (Colo.  Sup.)  18 
I'ac.  736;  Town  of  Durango  v.  Pennington 
(Orfo.  Sup.)  7  Pac.  14;    I.ake  Co.  v.  Rollins, 


130  U.  a  662,  9  Sup.  Ct  651;  Dixon  Co.  t. 
Field,  111  U.  S.  83,  4  Sup.  Ct.  315.  "It  18  pro- 
vided by  stattite  that  cities  have  the  powo'  to 
erect  waterworks,  or  authorize  the  erection  of 
tlie  same;  and  where  such  authority  is  grant- 
ed to  ludlviduals  or  a  corporation  the  city  may 
authorize  a  charge  for  the  use  of  the  water,  to 
be  collected  from  the  individuals  using  the 
same;  and  a  special  tax,  not  exceeding  five 
mills  on  the  dollar  in  any  year.  In  addition  to 
all  other  taxes,  may  be  levied  for  the  purpose 
of  paying  the  expenses  and  operation  of  works 
and  which  tax,  with  the  water  rents,  shall  be  suf - 
flcient  for  that  puriwse.  •  •  •  The  obligation 
of  the  city  is  to  levy  the  tax,  and  see  that  the 
amount  collected  is  applied  to  the  sjjeciflc  pur- 
poses. If  the  special  fund  legally  provided  is 
not  sufficient,  then  it  may  be  well  said  the  de- 
ficiency is  not  payable  by  the  city,  and  it  is 
difficult  to  conceive  that  there  can  be  such  a 
thing  as  a  debt  which  is  never  to  be  paid.  Xo 
biudeu  is  created  thereby,  and  tliere  cannot 
be  such  an  indebtedness."  Water  Co.  ▼.  Wood- 
ward, 49  Iowa,  38. 

It  is  contended  by  counsel  for  complainant 
corporation  that  the  case  of  Creston  Water- 
works Co.  V.  City  of  Creston,  recently  decided 
by  the  supreme  court  of  the  state  of  Iowa, 
and  rei>orted  in  70  N.  W.  739,  is  decisive  of 
the  question  at  issue  here,  in  which  that  court 
held  in  tliat  case  that:  "The  limitations  in 
section  (i43,  McClaln's  Ann.  Code,  are  not  upon 
tlie  power  to  contract  for  a  supply  of  water 
for  public  use,  but  upon  the  power  to  levy  this 
special  tax  in  aid  of  the  payment  therefor. 
When,  within  the  limit  of  the  flve-mUl  tax, 
the  supply  can  be  thus  paid  for,  it  must  be 
so  pakl,  but  when  that  source  is  not  sufficient 
the  deficiency  may  be  paid  from  the  general 
revenues."  It  may  be  said  that  section  643  of 
the  Iowa  statute  (1  McCIain's  Ann.  Code)  Is 
sulMitantially  the  same  as  paragraph  71  of 
section  1622  of  our  statutes.  The  dl-stlnctlon 
here  drawn  in  the  case  is  between  the  power 
to  contract  for  a  thing  and  the  power  to  raise 
money  by  taxation  to  pay  for  tbe  thing  con- 
tracted for,  and  is  evidently  based  upon  the 
well-established  principle  that  a  city  or  munic- 
ipality lias  two  classes  of  powers,  namely,  gov- 
ernmental or  public  power  and  the  proprietary 
or  business  powers  of  a  quasi  public  power 
notnre.  The  first  Is  derived  directly  from  the 
legislative  grant,  and  the  second  from  the  dis- 
cretionary iwwers  inherent  in  the  officers  of 
llie  municipality,  and  It  Is  not  within  the  prov- 
ince of  a  "court  to  contract  or  dip  the  legis- 
lative grant,"  or  to  restrain  or  circumvent  the 
dlsci-etlonaiy  gi-ant  or  power,  so  long  as  it  I'* 
founded  upon  sound  discretion  and  good  busi- 
ness principles,  transacted  in  good  faith,  and 
within  the  scope  of  the  discretionary  iwwers. 
Illinois  Trust  &  Savings  Bank  v.  City  of  Ar- 
kansas CItj',  22  C.  C.  A.  171,  76  Fed.  271,  and 
cases  cited.  In  the  case  under  consideration 
the  board  of  trustees  of  defendant  town  had  a 
discretionary  gi:ant  or  power  to  enter  into  a 
contract  with  complainant  corporation  for  the 
construction  of  the  waterworks,  the  quantity 
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of  the  water  supply  to  be  furnished,  the  num- 
ber and  size  of  the  hydrants,  and  the  price  of 
the  hydrant  rentals  to  be  paid,  the  size  and 
extent  of  the  water  mains,  the  period  for 
which  the  contract  should  run,— within,  of 
course,  the  statutory  period,— the  pressure  and 
quantity  of  water,  and  the  price  to  be  paid  by 
private  consumers  of  the  water,  etc.  The  leg- 
islative grant  prescribed  the  mannor  in  which 
the  reyenues  should  be  raised  with  which  pay- 
ments for  the  water  used  by  the  municipality 
should  be  made,  and  restricted  this  grant  to  a 
special  tax  levy  of  two  mills  on  each  dollar  of 
taxable  property  each  year,  and  such  other 
sums  as  should  be  realized  from  the  private 
consumers;  and  it  also  gave  the  authority  to 
make  the  contract,  and  prescribed  the  time 
within  which  it  should  run,  and  to  fulflU  the 
fH>ndltlona  of  the  contract  so  made.  But  the 
iwwer  to  make  the  contract  and  to  execute 
the  proprietary  grant  and  the  business  portion 
of  a  quasi  public  nature  did  not  carry  with  It 
the  power  to  depart  from  the  course  prescrib- 
ed by  the  statute  for  raising  revenues  with 
which  to  pay  for  the  supply  of  water  so  con- 
tracted to  be  furnished.  To  so  hold  would  be 
to  confer  upon  the  trustees  of  a  municipality 
the  power  to  abrogate  the  plain  provisions  of 
the  statute,  which  says:  "Provided,  however, 
that  said  last-mentioned  tax  shall  not  exceed 
the  sum  of  two  mills  on  the  dollar  for  any 
one  year."  Comp.  Laws,  §  1622,  par.  71.  It 
has  been  seen  that  the  revenues  of  the  defend- 
ant town  realized  from  all  sources  in  any  one 
year  were  not  sutllcient  to  meet  the  current  ex- 
penses of  the  municipality,  and  to  bold  that 
the  deficiency  arising  after  exhausting  the  sum 
realized  from  the  two-mills  levy  might  be 
made  up  and  supplied  from  the  general  reve- 
nue would  be  to  permit  all  the  revenues  to  be 
consumed  in  the  payment  of  water  rentals,  and 
to  allow  all  other  municipal  obligations  to  re- 
main unsatisfied,  because  it  has  been  before 
shown  (section  1724,  Comp.  Laws  1884)  that 
no  more  than  1  per  centum  ad  valorem  shall 
ever  be  levied  or  collected  for  all  municipal 
purposes  by  any  town  or  city  corporation  or- 
ganized under  this  act,  and  "no  indebtednes-s 
shall  be  Incurred  which  will  require  any  great- 
er annual  expenditure  than  said  one  per  cen- 
tum per  annum  will  fully  pay  off  and  satis- 
fy." If  it  shall  appear  that  the  sum  to  be 
realized  from  a  two-mill  levy  is  Insufficient  to 
satisfy  the  water  rentals  contracted  for,  that 
is  a  matter  for  legislative,  and  not  Judicial,  de- 
termination. It  is  not  reasonable  to  presume 
that  the  legislature  intended  to  confer  ui>on 
the  boards  of  trustees  of  municipal  corpora- 
tions the  power  to  make  contracts  within  the 
scope  of  their  administrative  duties  which 
would  consume  all  the  revenue  derived  from 
the  ad  valorem  tax  of  the  municipality  for 
one  single  purpose,— In  this  instance,  in  satis- 
faction of  water  rentals,— and  leave  all  other 
obligations  inctured  by  them  to  remain  unsat- 
isfled.  We  do  not  think  the  authority  directly 
in  point  for  the  other  reason  that  the  five-mills 
levy  that  was  the  maximum  to  be  levied  rested, 


not  on  the  entire  taxable  property  In  the  corpo- 
rated  limits,  but  only  in  that  receiving  benefit 
and  protection,  while  under  our  statute  the 
special  tax  for  water  runs  to  everything  taxa- 
ble in  the  same  way  that  the  general  tax  doe.s. 
Also  the  fact  of  there  being  an  absolute  inhi- 
bition against  levying  more  than  eight  mills 
other  than  for  water  is  a  feature  not  referred 
to  in  the  cases  last  cited,  and  this  is  a  dis- 
tinction also,  in  our  view,  Imporuut.  The 
Montana  state  statute  provides  that  "the 
amount  of  corporation  taxes  to  be  assessed  and 
levied  in  any  one  year  •  •  •  for  general 
municipal  or  administrative  purposes  shall  not 
exceed  three-fourths  of  one  per  centum,  and 
for  Are  and  water  purposes  one-half  of  one 
per  centum  on  the  assessed  valuation  of  such 
property  and  such  special  assessments  as  may 
be  levied  from  time  to  time."  Laws  1889,  p. 
ISo,  i  16.  In  passing  on  this  statute  in  State 
V.  Mayor,  etc.,  of  City  of  Great  Falls  (Mont) 
49  Pac.  15,  the  court  said:  "We  are  of  the 
opinion  that  this  law  became  part  of  the  con- 
tract embodied  in  said  ordinance,  and  that  re- 
lators had  a  right  to  insist  that,  in  so  far  as 
may  be  necessary  to  pay  what  was  due  it  for 
hydrant  rentals  in  accordance  with  the  rate 
prescribed  in  the  ordinance  contract  act,  a  spe- 
cial tax,  as  provided  for  in  that  act,  should  be 
levied  annually;  of  course,  In  only  such  sums 
as  should  be  needed,  and  not  exceeding  the 
five-mill  limit.  The  contract  was  entered  into 
in  contemplation  of  a  special  fund  being  cre- 
ated by  the  city  to  meet  liabilities  Incurred 
thereunder;  and  the  legislature  in  said  act 
contemplated  at  the  time  that  cities  of  the  ter- 
ritory should  pay  for  water  used  by  them  for 
sewerage  and  fire  purposes  from  taxes  levied 
and  collected  for  that  specific  purpose." 

In  the  case  at  bar  there  is  no  complaint  that 
the  property  subject  to  taxation  has  not  been 
properly  assessed,  or  that  the  proceeds  of 
the  two-mills  levy  have  not  been  properly  col- 
lected and  applied;  nor  that  the  privileges 
granted  complainant  corporation  constitute  an 
exclusive  franchise  in  the  nature  of  a  mo- 
nopoly, and  therefore  void  for  that  reason. 
These  questions  would  have  to  be  determined 
in  another  action.  (3oy  v.  Lyons  City,  17 
Iowa,  1,  was  a  mandamus  proceeding,  and  not 
applicable  to  the  case  at  bar.  Almost  all  of 
the  Iowa  authorities  cited  are  with  respect 
to  Indebtedness,  and  we  believe,  after  a  care- 
ful and  considerate  examination  of  all  of  them, 
that  they  do  not  apply,  or  in  any  material  re- 
spect differ  from  the  position  here  taken.  It 
is  insisted  by  complainant,  that  the  case  of  City 
of  Valparaiso  v.  Gardner,  97  Ind.  1,  supports 
its  position,  but  we  are  of  the  opinion,  after 
a  careful  examination,  that  it  is  not  in  con- 
filct  with  the  oonclusions  we  have  arrived  at 
in  the  cause  at  bar.  All  that  was  decided 
In  that  case  was  as  to  what  constitutes  an  In- 
debtedness, and  we  fully  concur  in  the  conclu- 
sions stated  by  that  court.  It  held,  in  sub- 
stance, tliat  municipal  bonds,  or  negotiable 
obligations  of  any  kind,  did  constitute  an  in- 
debtedness, but  that  a  contract  to  pay  a  cer- 
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tain  fixed  sum  per  month  or  per  year  for  a 
certain  term  of  years  did  not  constitute  an 
Indebtedness,  within  the  nieaulns  of  the  con- 
stitutional or  statutory  liniitntloni;.  We  do 
not  hold  that  the  contract  In  question  here 
orratos  an  Indebtedness  as  contemplated  by 
our  statute  or  the  act  of  congress,  by  which 
the  couiplaluant  agreed  to  furnish  and  supply 
water  from  44  hydrants,  for  which  defenilnnt 
agreed  to  pay  semiannually  the  sum  of  spi.- 
062.r>0  or  $3,025  per  year  for  2r>  years,  making 
a  total  sum  for  that  time  of  ?98,125.  If  that 
were  an  Indebtedness,  the  contract  would  be 
clearly  void,  because  It  would  be  for  an  In- 
debtedness beyond  the  limitation  of  four  per 
centum  prescribed  by  the  act  of  congress 
approved  July  30,  1886,  as  well  also  as  the 
statutory  limitation.  Tne  complainant  might 
fall  to  perform  its  part  of  the  contract,  or 
the  defendant  might  forfeit  Its  rights  to  re- 
ceive the  water  some  time  during  the  continu- 
ance of  the  contract,  and  on  the  occurring  of 
cither  event  the  contract  would,  on  a  proper 
showing,  be  declared  at  an  end,  and  no  fur- 
ther obligation  would  rest  on  either  party  to 
the  contract.  It  does  not  constitute  an  In- 
debtedness for  the  whole  amount  In  pnesentl. 
It  Is  a  continuing  contract  from  year  to  year, 
and  Is  binding  on  both  parties,  so  long  &% 
the  conditions  therein  are  not  broken.  There 
Is  nothing  negotiable  abont  It  In  the  legal  sense 
of  the  term.  Dill.  Mun.  Corp.  (4th  Ed.)  S 
J36.  The  trustees  of  defendant  town  corpora- 
tion had  no  authority  to  enact  and  enforce 
Ordinance  No.  64,  passed  May  23,  1805,  so  as 
to  in  any  manner  change  or  affect  the  appro- 
priations then  existing  for  that  fiscal  year  as 
provided  for  by  Ordinance  Xo.  5!),  enacted 
In  March,  1895,  for  the  fiscal  years  1895  and 
1896;  and  tt  Is  therefore  void  to  that  extent. 
Section  1636,  Comp.  Laws  1884:  "The  fiscal 
year  of  each  city  or  town  organized  under 
this  act  shall  commence  on  the  first  day  of 
April  In  each  year,  or  at  such  other  time 
as  may  be  fixed  by  ordinance.  •  •  •  The 
•  *  •  board  of  trustees  In  towns  shall,  with- 
in the  last  quarter  of  each  fiscal  year,  pass  an 
ordinance  to  be  termed  an  annual  appropria- 
tion bill  for  the  next  fiscal  year.  In  which  such 
corporate  authorities  may  appropriate  such 
sum  of  money  as  may  be  deemed  necessary 
to  defray  all  expenses  and  liabilities  of  such 
corporation,  and  In  such  ordinance  shall  speci- 
fy the  objects  and  puriK)ses  for  which  such 
appropriations  are  made,  and  the  amounts  ap- 
propriated for  each  object  or  purpose."  Ordi- 
nance No.  59  seems  to  have  been  passed  In 
accordance  with  this  statute,  and  should  not 
be  permitted  to  be  changed,  In  so  far  as  Its 
appropriations  are  legal,  by  Ordinance  No. 
64,  which  seems  to  have  been  pafise<l  on  May 
23,  1W5.— after  the  time  provided  by  statute. 
The  trustees  may  fix  any  time  for  the  begin- 
ning of  the  fiscal  year,  so  long  as  It  does  not 
change  appropriations  already  made  In  a  regu- 
lar and  orderly  manner.  Sullivan  v.  City  of 
Leadvllle  (Colo.  Sup.)  18  Pac.  736.  The  stat- 
ute (Comp.  Laws,  i  1649)  requires  the  treas- 


urer of  the  tov.-n  to  keep  a  book,  and  to  regis- 
ter therein  each  town  order,  warrant,  or  other 
certificate  of  such  tovrn  indebtedness  In  the 
order  In  which  it  is  presented,  whether  it  is 
paid  at  the  time  of  such  presentation  or  not. 
"Sec.  1C50.  Every  fund  in  the  hands  of  the 
treasurer  of  any  such  city  or  town  of  this  ter- 
ritory for  dlsbursemem,  shall  be  paid  out  in 
the  order  in  which  the  orders  drawn  thereon 
and  imyable  out  of  the  same  shall  be  present- 
ed for  payment."  The  trustees  of  the  defend- 
ant town  had  no  authority  to  pass  and  en- 
force Ordinance  No.  65,  by  whlcn  n  was  at- 
tempted to  make  town  warrants  issued  after 
June  1,  1805,  receivable  in  payment  of  town 
licenses.  Tlie  law  provides  that  they  shall  be 
paid  In  the  order  of  their  presentation  as  they 
appear  from  the  book  of  registry  required  to 
be  kept  by  the  town  treasurer,  and  not  other- 
wise. The  purpose  of  this  ordinance  is  bad, 
in  that  it  may  permit  speculations  in  town 
warrants,  and  mlgut  lead  eventually  to  the  Is- 
suance of  warrants  not  authorized.  And  it  is 
an  elTort  to  divert  public  funds  from  their 
proper  channel,  and  it  is  void  to  that  extent. 
Fazende  v.  City  of  Houston,  34  Fed.  05.  It 
is  not  quite  clear  as  to  just  what  permanent 
and  final  relief  complainant  could  obtain,  even 
though  the  bill  should  be  sustained,  and  the 
prayer  granted  in  all  its  parts,  because  the 
prayer  is,  first,  for  specific  performance  of 
Ordinance  No.  10,  for  the  enforcement  of  the 
controct.  This  court.  In  a  proceeding  oC  this 
nature,  may  declare  the  validity  of  the  con- 
tract; but,  if  the  trustees  should  refuse  to 
make  the  levy  contended  for,— which  it  is  al- 
leged and  admitted  they  have  done,  —  then 
mandamus  must  be  resorted  to,  to  compel 
them  to  make  it.  This  is  in  reality  the  founda- 
tion of  this  whole  proceeding.  We  think  an 
action  at  law  by  mandamus  to  compel  the  levy 
to  have  been  made  would  have  disposed  of 
the  whole  matter  at  once.  "(1)  If  the  city 
[in  this  cause  the  town]  is  liable  tor  this  mon- 
ey, an  action  at  law  is  the  appropriate  remedy. 
The  action  for  money  had  and  received  to  the 
plaintlflT's  use  is  the  usual  and  adequate  reme- 
dy in  such  cases,  when  the  claim  is  well  found- 
ed; and  the  judgment  at  law  would  be  the 
exact  equivalent  of  what  is  prayed  for  in  this 
bill,  namely,  a  decree  for  the  amount  against 
the  city,  to  be  paid  within  the  time  fixed  by 
it  for  ulterior  proceedings.  In  this  view  the 
present  bill  fails  for  want  of  equitable  juris- 
diction. (2)  But  there  is  no  more  reason  for 
a  recovery  on  the  implied  contract  to  reirny 
the  money  than  on  the  express  contract  found 
in  the  bonds."  City  of  Litchfield  v.  Ballon, 
supra.  So,  if  the  warrants  upon  which  pay- 
ment is  sought  here  are  valid,  an  action  at 
law  Is  the  proper  remedy  to  enforce  their  pay- 
ment. They  have  been  issued,  and  are  claim- 
ed to  be  outstanding  obligations  against  de- 
fendant town,  and  It  says  they  are  void,  and 
therefore  declines  to  pay  them.  Then,  if  in 
any  action  at  law  judgment  should  be  entered 
In  favor  of  the  legal  holders,  and  defendant's 
trustees  should  decline  to  provide  for  their 
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jiayinent,  mandamns  would  be  the  proper 
remedy  to  compel  the  necessary  levy.  State 
V.  Mayor,  etc.,  of  City  of  Great  Falls  (ilont.) 
49  Pac.  l."!;  Illinois  Trust  &  Savings  Banlc  v. 
City  of  Arlcansas  City,  22  C.  C.  A.  171,  76  Fed. 
271.  We  conclude  that  Ordinance  Xo.  10  and 
the  contract  made  thereunder  are  not  void, 
but  that  the  language  of  section  11  of  said  or- 
dinance, that  the  said  town  agrees  to  levy  and 
collect  a  tax  suflficient,  etc.,  means  and  should 
be  coastmed  as  an  obligation  for  the  town 
to  exhaust  its  powM,  if  necessary,  to  collect 
a  tax  sufficient,  etc.,  within  the  limit  of  levy- 
ing two  mills  upon  the  entire  taxable  property 
within  its  corporate  boundaries.  This  provi- 
sion of  the  law  is  to  be  read  Into  the  ordinance 
and  the  contract  thereunder.  As  the  town  has 
heretofore,  it  is  undisputed,  more  than  com- 
plied with  Its  obligation  by  paying  an  amount 
In  excess  of  what  could  have  been  derived 
from  a  two-milis  levy,  and  as  Ordinance  No. 
64  provides  for  the  entire  proceeds  of  a  two- 
mills  levy  being  paid  to  complainant,  it  is  ap- 
parent its  bill  is  without  equity,  and  should 
be  dismissed.  The  decree  entered  in  the  court 
below  is  reversed,  and  the  bill  of  complaint 
will  be  dismissed,  and  an  order  will  be  entered 
directing  the  lower  court  to  dismiss  the  bill 
at  the  costs  of  complainant,  the  Raton  Water- 
works Company;  and  it  is  so  ordered. 

COLLIER,  HAMILTON,  and  BANTZ,  JJ., 
concur. 


(9  N.Hez.  Ml) 

In  re  LEWISOHN  et  al. 

(Supreme  Court  of  New  Mexico.    Aug.  25, 
1897.) 

JORISDICTION— COMMBXOEMBNT    OF    AOTION— PIL- 
ING  OF   DKCbARATION— CcilTIOKARI— RbVIEW. 

1.  Comu.  L.iwf,  8  ISaa,  provides  th.ut  "it 
shall  he  tne  duty  of  the  clorlt,  wlioii  auy  paper 
is  filed  in  his  office,  imniodintely  to  enter  on 
the  hack  thereof  bis  certificate  of  the  day  on 
which  it  was  filed, '  and  tliat,  it  ho  neglects  to 
do  so,  the  court  may,  in  its  discretion,  by  an 
order  nunc  pro  tunc,  direct  that  the  certificate 
be  entered.  Section  1867  provides  that,  if  a 
declaration  is  left  with  the  clerk  with  intent 
that  process  sliall  immediately  issno  thereon, 
the  action  is  thereby  commenced,  and  that  such 
intent  is  to  be  presumed.  fleW,  that  where  a 
declaration  was  delivered  to  the  cleric,  unac- 
companied by  the  statutory  advance  fee,  upon 
the  last  da.v  allowed  for  its  fiiine,  and  the  clerk 
did  not  indorse  it  with  hia  certificate,  and  the 
advance  fee  was  subsequently  paid,  the  court 
hod  jurisdiction  to  order  the  clerk  to  file  the 
declaration  nunc  pro  tunc. 

2.  No  error  in  the  issuance  of  an  order  by 
the  district  court,  other  than  the  question  of 
the  jurisdiction  of  the  court  thereui,  will  be 
considered  b.v  the  supreme  court  on  application 
for  a  writ  of  certiorari  to  review  tlie  order. 

Smith,  C.  J.,  dissenting. 

Certiorari  by  Ijeonard  Lewisohn  and  others 
to  set  aside  certain  orders  of  court  Writ  dis- 
charged. 

F.  Downs,  foir  petitioners.  Ghas.  A.  Splesa, 
for  respondent. 

COTJLIER,  J.  The  writ  of  certiorari  ap- 
plied for  in  this  case  is  not  in  any  way  in  aid 


of  the  appellate  Jurisdiction  of  this  court, 
but  to  have  reviewed  the  records  of  two 
causes  In  the  district  court  of  Santa  F6,  and 
to  have  set  aside  a  nunc  pro  tunc  order  In 
each,  as  being  made  without  Jurisdiction. 
The  nunc  pro  tunc  order  in  one  ca.se  is  In 
identical  language  with  that  In  the  other, 
and  both  were  made  the  same  day.  After  en- 
titling the  case,  the  order  reads  as  follows: 
"It  being  made  to  appear  to  the  court  that 
plaintiffs  left  with  the  clerk  of  this  court  the 
declaration  in  the  above  cause  ou  the  evening 
of  May  21,  1895,  and  that  it  was  not  filed 
by  the  clerk  for  the  reason  that  plaintiffs  did 
not  pay  the  advance  fee  as  required  by  law, 
and  that  such  fee  has  been  paid  at  this  date, 
it  Is  ordered  that  the  clerk  file  said  declara- 
tion as  of  the  date  of  May  21,  1803;  and  it 
is  so  ordered.  May  24,  1895.  N.  B.  Laugb- 
lln.  Associate  Justice,"  etc.  It  is  to  be  noted 
that  this  order  recites  that  the  declaration 
had  been  left  with  the  clerk,  and  that  the 
advance  fee  required  by  law  had  in  fact  been 
paid,  and  there  is  no  averment  in  the  petition 
for  certiorari  in  conflict  with  these  recitals. 
It  should  be  assumed,  then,  that  both  the 
declaration  and  the  advance  fee  were  in  the 
hands  of  the  clerk  when  the  order  was  sign- 
ed. Section  183G  of  our  Compiled  Laws  pro- 
vides that  "it  shall  be  the  duty  of  the  clerk 
when  any  iiaper  is  filed  in  his  office  immedi- 
ately to  enter  on  the  back  thereof  his  certifi- 
cate of  the  day  on  which  it  was  filed." 
Therefore  it  appears  that  the  suitor  deliver- 
ing to  the  clerk  a  paper  which  should  be  filed 
in  his  office  flies  same,  and  the  clerk's  certifi- 
cate on  the  back  thereof  is  merely  the  evi- 
dence of  the  filing.  This  appears  still  more 
clearly  by  what  follows  in  the  same  section. 
If  the  clerk  neglects  to  place  his  certificate 
on  the  back  of  the  paper  the  court  may,  In 
its  discretion,  "guided  by  the  Justice  of  the 
case,"  by  an  order  nunc  pro  tunc,  direct  that 
the  certificate  be  entered.  Here  is  an  ex- 
pi-css  statutory  provision  that,  whether  a  pa- 
per is  marked  "Filed"  or  not,  a  nimc  pro  tuoc 
order  may  be  made  in  reference  to  the  same. 
The  statute  considers  a  paper  left  with  the 
clerk  for  filing  as  a  paper  In  the  case,  and, 
if  it  is,  the  court  has  Jurisdiction  to  act  In 
regard  to  the  same.  Section  18C7,  Comp. 
Laws,  also  shows  that  if  a  declaration  or  a 
bill  is  left  with  the  clerk  with  the  intent  that 
process  shall  Immediately  issue  thereon,  that 
makes  the  commencement  of  an  action,  and 
that  such  intent  is  to  be  presumed.  Plain- 
tifiCs'  attorney  left  with  the  clerk  the  declara- 
tions on  May  21jst,  and  the  advance  fee  after- 
wards; all  prior  to  the  signing  of  the  nunc 
pro  tunc  order.  Wbetlier  there  was  error  In 
the  nunc  pro  tunc  order  cannot  be  consid- 
ered by  use,  but  only  whether  or  not  there 
was  Jurisdiction  to  make  the  order.  We 
think  there  undoubtedly  was  Jurisdiction,  and 
this  writ  should  be  discharged.  We  refrain 
from  passing  upon  the  question  whether  or 
not  this  writ,  not  being  in  aid  of  the  appel- 
late Jurisdiction,  can  legally  issue  to  the  dis- 
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trlct  conrt,  as  It  Is  clear  ibat  tbere  was  Inrfs- 
dlction  to  make  the  order  sought  to  be  va- 
ratcd.  An  order  should  be  entered  dischar- 
Klng  this  writ,  and  it  will  be  so  ordered. 

HAMILTON  and  BANTZ,  JJ.,  concur. 

SMll'H,  C.  .1.  (dissenting).  I  cannot  concur 
in  the  conclusion  of  my  associates,  as  I  can- 
not conceive  that  the  existence  ot  Jurisdic- 
tion confers  the  authority  to  assume  it  prior 
to  Its  acquisition.  Such  retroactive  operation 
would  extend  limitations  apon  actions,  and 
l)estow  upon  courts  the  power  to  annul  legis- 
lation of  restrictive  character.  Jurisdiction 
obtained  is  prospective  In  operation,  in  per- 
sonam et  in  rem,  and  it  is  illogical  that  in  its 
exercise  it  should  be  deemed  legitimate  to 
affect  its  subject  before  the  commencement  of 
the  litigation  bestowing  it.  In  this  case  the 
institution  of  tiie  suit  by  the  plaintiffs  was 
not  in  conformity  with  the  exactions  of  the 
department,  al>8olute  in  its  right  to  prescrllie 
rules  and  regulations  in  the  premises,  and 
the  time  within  which  it  should  tiave  been 
commenced  having  expired.  I  do  not  recog- 
nize that  it  was  in  the  power  of  the  Judge 
to  deprive  the  petitioners  of  their  advantage 
by  an  endeavor  to  protect  the  phiintiffs 
against  their  own  default.  "The  leading  ob- 
ject of  the  writ  of  certiorari  is  to  keep  in- 
ferior Judicatories  witliin  the  bounds  of  their 
Jurisdiction;  and  where  any  such  tribunal.  Ju- 
dicial or  quasi  Judicial,  has  proceeded  with- 
out any  Jurisdiction,  or  In  excess  thereof,  cer- 
tiorari lies  to  correct  the  error."  It  must  be 
conceded  that  the  flat  of  the  Judge  in  this 
case  was  an  assertion  of  authority  tieyond 
his  rights.  Being  without  Jurisdiction  on 
May  2l8t,  it  is  beyond  achievement  that  he 
could  possess  himself  of  It  at  that  date  by 
any  Judicial  legerdemain  at  a  snltsequent 
date,  and  any  order  on  the  24th  of  May,  pre- 
suming to  operate  prior  to  its  issuance,  was 
in  excess  of  his  Jurisdiction.  If  such  power 
as  was  practiced  in  this  case  be  within  the 
purview  of  a  Judicial  official,  and  the  ag- 
grieved party  is  limited  for  redress  to  the 
prolix  proceeding  of  appeal,  his  rights  may 
tie  lost  by  the  unavoidable  delay  in  such  ef- 
fort to  secure  tbem.  It  appears  that  grave 
injustice  and  injury  has  been  done  the  peti- 
tioners by  the  order  of  the  Judge  attempting 
to  save  to  the  plaintiffs  the  limitation  within 
which  they  should  have  sued;  and  it  would 
seem  that  this  court,  even  if  there  were  leglt- 
bnate  doubts  as  to  the  propriety  of  allowing 
the  writ  as  strictly  applied  at  common  law, 
should  have  solved  the  problem  in  behalf  of 
the  petitioners,  in  deference  to  the  extension 
of  the  writ,  in  many  states,  by  Judicial  en- 
largement, even  to  the  function  of  reviewing 
and  correcting  illegallUes  and  Irregularities  in 
proceedings.  But  an  order  nunc  pro  tunc  Is, 
by  its  terms,  limited,  in  Its  retrospective  ef- 
fect, to  the  time  when  the  right  to  issue  any 
order  had  accrued,— when  Jurisdiction  had  at- 
tached,—end,  if  it  exceeds  this  extent.  It  Is  a 
nullity  for  Its  excess  of  Jurisdiction. 


CUNNINGHAM  et  al. 


(•N.Mex.  lOSI 
SUGAR. 


(Supreme  Court  of  New  Mexico.    Aug.  2r>. 
1897.) 

Wkonopcl  Attachment — Mbascke  op  Damagbs— 

£ZEHPLART  DAMAGBit. 

1.  Plaintiff,  suing  one  who  wrongfully  seizt^l 
his  stock  of  goods  under  an  attachment,  can- 
not recover  for  lost  profits  for  any  time  after 
that,  when,  with  regard  to  all  the  circumstan- 
CPB,  he  could  reasonably  have  had  his  stock  re- 
plenished. 

2.  Injury  to  credit  is  too  remote  to  be  assess- 
ed in  favor  of  one  whose  property  is  levied  np- 
on  as  the  property  of  another. 

3.  A  vendee  of  goods  sued  a  creditor  of  the 
seller  for  WTongfolIy  attaching  sa(^  goods  as 
l)elonging  to  the  seller.  The  evidence  was  snf- 
ticieutly  conflicting  as  to  the  bona  (ides  of  the 
sale  to  justify  a  submission  of  the  question  to 
the  jury.  Held,  that  the  vendee  was  not  enti- 
tled to  exemplary  damages,  as  the  evidence  did 
not  show  any  gross  negligence  or  malice  on 
the  part  of  such  creditor. 

Error  to  district  court,  Santa  F6  county;  be- 
fore Justice  N.  B.  HiaughUn. 

Action  by  L.  D.  Sugar  against  W.  P.  Cun- 
ningham and  others.  From  a  Judgment  for 
irialntiff,  defendants  bring  error.    Reversed. 

On  January  4,  1896,  one  Groodman  sold  Us 
stock  In  trade  to  L.  D.  Sugar,  who  continued  in 
business  In  the  town  of  San  Pedro.  Goodman 
was  at  the  time  Indebted  in  a  large  sum  to 
Mandell  Bros.,  whOt  on  January  30,  189U,  sued 
out  an  attachment  against  Goodman,  and  lev- 
ied it  upon  the  stock  previously  sold  by  (rood- 
man  to  Sugar,  and  also  upon  certain  other  mer- 
chandise which  Sugar  had  added  to  and  mingled 
with  the  goods  he  liad  bought  from  Goodman. 
Judgment  was  afterwards  rendered  against 
Goodman  In  the  attachment  suit.  This  action 
in  trespass  was  brought  by  Sugar  against  Cun- 
ningham, the  sheriff  who  levied  the  attachment, 
and  also  against  Mandell  Bros.,  in  whose  favor 
It  was  levied.  The  declaration  was  in  the  or- 
dinary form,  and  alleged  the  value  of  the  prop- 
erty seized  to  be  $2,000.  It  alleged  several 
kinds  of  special  damages,  and  alleged  damages 
in  the  aggregate  sum  of  $4,500.  The  defend- 
ants below  pleaded  the  general  issue,  and  also 
a  special  plea  of  Justification.  A  bill  of  partic- 
ulars was  prayed  and  furnished.  It  sets  out 
the  various  items  of  merctiandise  seized,  and 
their  value,  and  also  contains  the  following 
Items  of  special  damage:  (1)  "Pn^ts  on  busi- 
ness from  January  30,  1896,  the  date  of  taking 
said  goods  by  defendants,  to  the  date  of  Judg- 
ment, per  month,  $12.5."  (2)  "Interest  on  mon- 
ey Invested  at  12  per  cent,  per  annum,  $250." 
(3)  "Injury  to  business  standing  and  credit  as 
merchant  In  community,  and  all  other  damages, 
$500."  A  mass  of  testimony  was  introduced 
at  the  trial  as  to  whether  the  sale  of  the  stock 
by  Goodman  to  Sugar  was  made  in  good  faitli, 
or  was  made  to  hinder,  delay,  or  defraud  Good- 
man's creditors,  and  as  to  Sugar's  Information 
upon  that  subject.  A  large  amount  of  testi- 
mony was  also  Introduced  upon  the  questions 
of  values  and  damages.  It  also  appears  that 
Sugar  refurnished  his  store  with  another  stoc-k, 
and  resumed  business  some  time  in  March,  1896. 
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The  Jury  returned  a  yerdlct  In  favor  of  Sugar 
in  the  snzn  of  $3,262,  and,  after  unsuccessfully 
moylnK  for  a  new  trial,  the  defendants  brought 
the  trial  into  this  court  on  writ  of  error. 

W.  B.  CbUders,  for  plaintiffs  in  error.  E.  L. 
Bartlett  and  J.  H.  8utherlin,  for  defendant  in 
error. 

BAXTZ.  J.  (after  stating  the  facts).  The 
principal  matter  in  controversy  is  in  regard  to 
die  correctness  of  the  measure  of  damages  ap- 
plied to  this  case  in  the  court's  Instructions  to 
the  Jury.  The  court  l)€low  authorized  the  Jury 
to  assess  as  damages  (1)  the  full  value  of  the 
property  seized,  (2)  the  loss  of  reasonable  profits 
In  the  business  from  the  date  of  the  levy  of  the 
attachment  to  the  time  of  trial,  (3)  damages  to 
i'usluess  standing  and  cr^it  by  reason  of  the 
levy.  Leaving  out  of  view  wrongs  done  from 
a  coiTupt  motive,  which  will  be  considered 
wlien  we  come  to  the  subject  of  exemplary 
damages,  the  universal  and  cardinal  principle 
in  an  civil  actions,  whether  ex  contractu  or  ex 
delicto,  is  that  "the  person  injured  shaU  receive 
a  compensation  commensurate  with  bis  loss  or 
injury,  and  no  more."  1  Suth.  Dam.  17;  U.  S. 
V.  Smith,  »4  ir.  S.  214;  Brewster  v.  Van  Liew, 
119  111.  054,  8  N.  E.  842.  No  one  is  lield  re- 
sponsible for  all  the  consequences  of  bis  wrong- 
ful act,  but  only  for  those  consequences  which 
are  natural  and  proximate;  that  is,  snch  as 
might  reasonably  have  been  expected  under 
the  particular  drcunwtances  to  enstie;  such 
as,  according  to  the  common  experience  and 
the  usual  course  of  events,  might  reasonably 
be  anticipated.  1  Suth.  Dam.  21;  Wood's 
Mayne,  Dam.  (Bd.  1880)  $  52;  McDonald  v. 
Snelllng.  14  Allen,  200;  Smith  v.  BoBes,  132 
U.  S.  125, 10  Sup.  Ct.  39;  Warwick  v.  Hutchin- 
son, 43  N.  J.  Law,  61.  Damages  which  flow 
as  the  necessary  result  of  the  wrongful  act 
need  not  be  specially  pleaded,  but  are  recovera- 
ble under  general  allegations.  Those  damages 
which  do  not  necessarily  flow  from  the  wrong- 
ful act,  but  do  flow  as  a  natural  and  proximate 
consequence  of  it,  are  classed  as  six>cial  dam- 
ages, and  to  guard  against  surprise  to  the  de- 
fendant these  must  lie  averred  specially.  1 
Chit.  PL  395;  Roberts  v.  Graham.  0  Wall.  578; 
1  Suth.  Dam.  763;  Uransky  v.  Dry  Dock,  118 
N.  Y.  3(»,  23  N.  B.  451;  Butler  v.  Kent,  19 
Johns.  22.?.  For  the  conversion  of  personal 
property  the  measure  of  damage  ordinarily  is 
the  value  of  the  property  at  the  time  of  the 
conversion  and  interest  thereon  to  the  day  of 
tlie  trial.  This  is  the  general  rule  established 
by  the  great  weight  of  authority.  1  Suth.  Dam. 
488;  Cattle  Co.  v.  Mann,  130  U.  S.  78,  9  Sup. 
Ct.  458;  Seymour  v.  Ives.  46  Conn.  110;  Fowler 
V.  Merrill.  11  How.  375;  Watt  v.  Potter,  2  Ma- 
son. 77,  Fed.  Cas.  No.  17,291.  'ITils  role  is  es- 
pecially true  of  articles  of  merchandise  which 
can  tie  replaced  from  the  commercial  markets 
at  pleasure.  Interest  is  allowed  as  damages 
for  the  deprivation  of  the  use  of  the  property, 
and  this  is  the  only  damage  which  can  ordi- 
narily flow  from  the  wrong.    Whenev»  a  dif- 


ferent role  Is  to  be  applied,  It  to  because  pecul- 
iar clrcumatancee  introduce  new  elements,  call- 
ing for  the  allowance  of  special  damages  in  lien 
of  interest.  To  seize  and  convert  tiie  stock  in 
trade  of  an  established  business  not  only  In- 
volves the  loss  of  the  value  of  the  property  to 
the  owner,  but  may  also  carry  with  it  as  a 
natural  and  proximate  consequence  tlie  inter- 
ruption of  his  business,  and  thereby  loss  to  him 
of  profits  and  trade.  If  the  merchandise  may 
be  bought  at  will  in  the  market,  the  taking  of 
his  stock  in  trade  would  be  merely  a  temporary 
interruption  of  his  business;  and  it  must  be 
remembered  that  the  wrongful  act  consisted  not 
in  interrupting  the  business,  but  in  the  seizure 
of  the  property,  and  therefore  the  special  dam- 
age could  only  continue  so  long  as  the  inter- 
mptlon  may  reasonatily  continue  as  the  natural 
and  proximate  consequence  of  the  wrongful  act. 
The  question  is  not  what  plaintifF  may  have 
gained  as  the  fruit  of  an  unrealized  speculation, 
but  what  he  has  lost  by  the  act  of  the  defend- 
ant. Smith  V.  BoUes,  132  U.  S.  129, 10  Sup.  Ct 
39.  In  the  case  at  bar  the  property  was  an 
ordinary  stock  of  merchandise.  It  was  seized 
on  .Tanuary  30th,  and  Sugar  (plahitiff  below)  re- 
sumed business,  and  realized  the  profits  of  it. 
In  Crymble  v.  Mulvaney,  40  Pac.  !501,  the  Colo- 
rado supreme  court  say:  "The  profits  resulting 
from  an  injury  to  the  business  after  its  resump- 
tion, and  until  the  commencement  of  the  actimi, 
and  the  loss  of  credit,  were  too  remote  and  spec- 
ulative, and  are  not  allowable  under  the  clear 
weight  of  authority."  The  same  rule  was  made 
in  Anderson  v.  Sloane  (Wis.)  40  N.  W.  222. 
If  he  can  recover  from  the  defendants  for  the 
same  period,  he  would  be  making  the  defend- 
ants pay  again  after  the  interruption  of  his 
business  had  ceased.  The  court's  instruction 
authorizing  recovery  of  profits  up  to  the  time 
of  trial  was,  therefore,  clearly  erroneous. 

We  wlU  now  turn  to  the  question  as  to  the 
proper  nile  on  this  subject.  It  seems  quite 
clear  that  when  the  loss  of  profits  may  be  as- 
scs-sed  as  damages,  the  period  for  which  they 
may  be  recovered  cannot  depend  upon  the 
time  when  the  plaintiff  may  have  chosen  to 
replenish  bis  stock  and  resume  business.  If  it 
did,  he  might  wait  at  ease  till  the  period  of 
limitation  was  about  to  expire,  and,  without 
actually  incurring  the  hazards  of  mercantile 
pursuits,  recover  the  estimated  profits  of  a  long 
period  of  idleness.  In  Luce  v.  Hoisingt(Hi  an 
ox  had  been  seized  under  attachment,  and  in 
an  action  for  damages  it  was  held  that  the 
failure  to  raise  a  crop  by  reason  of  being  de- 
prived of  the  nse  of  the  ox  was  not  the  natural 
or  proximate  cause  of  the  wrongful  levy.  The 
plaintiff  could  not  allow  his  land  to  go  nncul- 
tivated.  and  then  ask  the  JU17  to  speculate  as 
to  bis  loss.  56  Vt.  430.  In  Luse  v.  Jones,  39 
N.  J.  Jaw,  707,  the  action  was  for  wrongfully 
seizing  a  boarding  house  keeper's  furniture, 
and  she  was  allowed  to  recover  damages  to  her 
business  through  the  loss  of  boarders,  and  by 
having  to  tnm  others  away  in  the  interval 
"before  she  could,  with  proper  diligence,  fur- 
nish her  house."    In  Allison  v.  Chandler,  11 
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Mich.  X"^.  thonph  flnmasTMi  vcre  nllowed  for 
injury  to  biislu)-s.«  l)y  (llstnrbin;;  a  tenant's 
|M>s8Pssion  of  a  siorcriion).  Iip  liavin-;  an  estal)- 
llsheO  business"  at  Umt  plnc-e.  tlie  court  sjiy: 
"Wliere.  from  llie  nature  au<l  clrcuuistant-c.*  i>f 
the  case,  a  rule  <-:iu  be  flisicivi-riil  l>y  wliiclt 
adequate  fompen.<aiion<-an  !(;•  !i<-euiat<-!y  me.  »- 
tired,  (be  rule  would  be  npiilied  in  nctldiis  of 
tort  as  in  those  upon  <-o:ilrai-l.  Sncli  is  qu:ti' 
jjeneiiilly  the  case  In  trcs;>!iss  and  trover  fiir 
the  taking  or  eonveisimi  of  pet'soual  i)roperty, 
If  the  projierty  (;i.s  il  jjcnernlly  is)  be  such  as 
can  l>e  rc;iilily  oliiaincil  iu  t!i.»  market,  an.l 
has  a  marlict  v.-ilwi-."  In  I'nuice  v.  <;aii<lrt. 
L.  U.  (I  Q.  H.  I'.'Il.  ilie  action  wa"  for  cotivir- 
sion  of  a  quauiiiy  of  wine.  .\o  oilier  wine  of 
llie  same  ln-.-inil  and  qii.ility  was  to  l)e  liad  in 
llie  market,  anil  llie  owner  liad  proeured  a  pur- 
chaser of  It  at  a  ceii.iiu  price.  The  queen's 
iH'udi  lii'lil  that  llie  mi-asure  of  dam.-ijse  was 
the  actual  price  at  wliicli  tlie  wine  could  have 
lieen  so  sold.  Tliis. of  course. Included  the  prof- 
It.s.  But  say  the  comt,  per  Mallor.  .T.:  "I'lider 
ordinary  eiivumst.-inces  the  direction  to  the 
Jury  would  simply  l>e  to  ascertain  the  value  of 
the  Roods  at  tiie  time  of  the  conversion;  and. 
In  case  the  plaintiff  could,  by  golnfr  Into  llie 
market,  have  purclmsed  other  (mods  of  like 
quality  and  description,  the  price  at  which  that 
eonld  have  been  done  would  be  the  mea.sin-e  of 
damages.  It  was.  however,  admitted  on  tlic 
trial.  In  the  present  case,  that  course  conld  not 
have  been  pursutvl.  liiasiunch  as  champagne  of 
the  like  quality  and  description  could  not  have 
been  purchased  In  the  market,  .so  as  to  eiialile 
the  plaintiff  to  fulSil  his  contract  with  Capt. 
H."  It  was  not  deemed  necessary  In  that  case 
to  determine  whetlier  notice  of  special  eivcnni- 
sfances  of  damage  Is  or  is  not  necessary  on 
trover,  in  order  to  recover  frnin  tlieni:  lint  the 
learned  Judge  was  inclined  to  think  that  eitlier 
express  notice  must  he  siinwn  or  arise  out  of 
the  circunisfancrs  of  tlie  case.  See  Sedg.  fViin. 
(4th  Ed.)  S.'iO.  If  by  reason  of  distance  from 
the  snpply  market,  or  like  circumstances,  an 
Interval  mii.st  rcasoiialily  elapse  before  busi- 
ness can  l>e  resumed,  tiie  loss  of  prolits  or  In- 
jury of  business  by  tlie  diversion  of  trade  dur- 
ing that  period  may  be  shown,  as  the  natural 
and  proximate  result  of  closing  up  a  mercan- 
tile store;  bnt  this  mnsf  lie  based  upon  actual 
twnditions  previously  existing  for  a  period 
suttlcientl.v  long  to  afford  rea.sonab>  certainty 
to  It  as  evidence  of  damage.  In  Minnesota  it 
It  held  that  the  evidence  Is  limited  to  cases 
where  the  buslneas  had  become  so  established 
at  the  time  of  Interruption  as  that  n  uniform 
and  actual  condition  of  profits  ."'id  losses  ootiid 
b£  shown  with  reasonable  certainty,  otherwise 
the  profits  would  be  purely  speculative.  Cas- 
per T.  Kllppen  (Minn.)  «3  N.  W.  7.37;  Goeliel 
y.  Hough  (Minn.)  2  N.  W.  849.  While  the  law 
requires  that  damages  must  be  proved  with 
certainty,  there  Is  nothing  requiring  a  higher 
degree  of  certainty  upon  that  than  nn.v  otlier 
branch  of  the  cause,  and  as  uix>n  other  mat- 
ters the  proofs  may  be  probable  and  Inferen- 
tial as  weU  as  direct  a;ud  po^iiiive.    Much  must 


be  left  to  the  gonil  sense  of  the  Jury  under 
guarded  and  di.scriiiriiating  instnicilons.  In 
inea.surlng  the  reasoniilile  time  witliin  which 
the  rci.U'Uisliing  of  slock  shoiUd  occur,  regard 
must  lie  had  lo  all  the  .surrounding  cireum- 
sliinccs:  and  for  that  period  loss  of  profits 
and  ln.iur>'  to  business  may  be  as.sessed.  bnt 
liejond  tliat  period  tlie  damage  would  be  6 
per  cent,  per  niurnn  to  the  time  of  trial.  In  ad- 
dition to  the  market  value  of  the  goods  taken. 
Injiwy  to  crislit  is  loo  remote,  and  cannot  be 
,xs.sessed  In  behalf  of  one  who.so  protwrty  \a 
levied  upon  uniler  an  execution  or  an  attach- 
ment against  anotlicr  pei'son. 

-.  We  have  thus  far  considered  the  ca.se 
from  the  slnndpoiut  of  eoniiien.satory  damages. 
K.veniplary  damages  are  awarded  when  the 
wrong  is  done  under  circumstances  indicating 
malice,  w.antonncss.  oppression,  or  gross  neg- 
ligence. Italhvay  Co.  v.  Prentice.  147  U.  S. 
1117.  13  Sup.  Ct.  2:il.  Wliou  the  wrong  U 
couimlttiMl  by  mistake  In  the  assertion  of  a 
supposed  right  witliuut  any  actual  wrong  In- 
tention, and  without  such  recklessness  or  neg- 
ligence as  evinces  malice,  or  a  conscious  dis- 
regard of  ihe  rights  of  others,  exemplary  dnui- 
agi"s  will  not  be  warranted.  1  Suth.  Dam.  7".!4; 
.'■>  Am.  &  Eng.  Enc.  T-aw.  21.  ricnce  such  dam- 
ages will  not  be  allowed  for  seizure  of  the 
property  of  a  stranger  to  the  execution  when 
not  done  wantonly.  I'helps  v.  Owens,  11  Cal. 
2'^.  When  attachment  process  Is  sued  out  or 
executed  In  good  faith,  though  by  a  ml.stnke 
not  attributable  to  gioss  negligence,  exemplaiy 
daiii.'iges  cannot  be  recovered.  Beveriilge  v. 
\\'elch,  7  ^^■i3.  4(\o:  Crynible  v.  Mulvaney 
((."olo.  Sup.)  40  Pac.  .lOl.  The  wrong  must  tw 
willful,  malicious,  or  the  result  of  gro.ss  negli- 
gence, and  It  will  be  error  to  charge  the  Jury 
thai  SKcli  damages  can  lye  ri^-overed  If  defend- 
ants at  the  time  had  good  rea.^on  to  believe 
that  the  act  was  wrongful.  Inman  v.  Ball, 
(i'l  Iowa,  r.1.1.  22  N.  \V.  C;a  Something  more 
must  be  shown  than  "mere  disregard  of  tlie 
riglits  of  otliers."  Wilkinson  v.  Searcy.  70 
Ala.  17<!.  The  evidence  In  this  ea.se  did  not 
warrant  Ihe  giving  of  an  In.struction  upon  ex- 
emplary dama.gra.  Tlie  attachment  was  not 
sired  out  again<t  Sugar,  but  against  Goodman. 
The  title  to  the  property  In  question  depended 
upon  whether  (ioodman  Intended  by  the  sale 
of  It  to  hinder,  delay,  or  defraud  his  creditors, 
and  whether  Sugar  was  aware  of  that  In  rent, 
or  was  aware  of  facts  and  clrcunist:;nces 
which  would  put  a  pnident  man  upon  Inquiry. 
That  was  a  question  depending  upon  disputed 
and  conflicting  testlmon.v.  and  these  were  Is- 
sues submitted  In  this  very  case  for  the  con- 
sideration of  the  Jury.  Even  If  Mandell  Bros, 
were  raLstaken  in  their  conclusion  as  to  these 
matters,  and  even  though  that  mistake  arose 
out  of  negligence.  It  would  be  no  gro-.ind  for 
exempLiry  damages,  unless  there  was  gross 
negligence  or  malice,  and  of  that  there  wa.t 
no  evidence.  The  Issue  as  to  ownership  Is  a 
live  one  In  the  case,  and  there  Is  nothing  to 
Indicate  that  It  is  not  now  maintained  In  goni 
faith,  or  thiit  It  was  begun  In  bad  faith.    It 
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(v^Ul  not  be  necessary  to  notice  the  other  er- 
rors assigned.  The  cause  will  be  reversed  and 
remanded,  with  directions  to  grant  a  new 
trlaL 

SMITH,  C.  J.,  and  COLLIER  and  HAMIL- 
TON, J  J.,  concur. 


MERTEN  T.  SAN  ANGELO  NAT.  BANK. 
(Supreme  Court  of  Oklahoma.  July  30,  1887.) 
Ji'uGMESTs— Res  Judicata — Merger. 
A  judgment  was  rendered  In  the  state  of 
Texas  upon  a  promissory  note.  The  judgment 
was  void  for  the  reason  that  defeudaut  had 
not  been  served  with  process.  Subsequently  an 
action  was  brought  m  this  territory  on  said 
void  judgment.  To  this  action  the  defendant 
pleaded— First,  the  statute  of  limitations;  sec- 
ond, that  the  judgment  was  void.  The  court 
ruled  the  plaintifE  to  reply  to  the  paragraph  of 
defendant  s  answer  setting  up  the  bar  of  the 
statute  of  limitations.  Plaintiff  falling  to  re- 
ply, the  court,  for  such  default,  rendered  judg- 
ment that  plaintiff  take  nothing  by  his  action, 
and  that  the  defendant  recover  his  costs.  The 
proceedings  were  under  the  Code  of  Civil  Pro- 
cedure of  1890.  In  a  subsequent  action  brought 
upon  said  promissory  note,  held,  that  the  judg- 
ment of  default  on  the  plea  of  the  statute  of 
limitations  in  the  former  action  was  not  res 
judicata  as  to  the  validity  of  the  Texas  judg- 
ment, or  whether  said  note  was  merged  there- 
in; that  an  action  could  be  maintained  on  said 
note  notwithstanding  said  Texas  judgment  and 
the  proceedings  thereon  in  this  territory. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  the  San  Angelo  National  Bank 
against  W.  H.  Merten.  From  a  Judgment  for 
plaintiff,  defendant  brings  error.    Affirmed. 

Abp,  Shartel  &  Cottlngham,  for  plaintiff  In 
error.  Ck>tteral  &  Homor,  for  defendant  in 
error. 

TARSXEY,  J.  This  is  an  action  instituted 
in  the  district  court  of  Logan  county  to  re- 
cover on  a  promissory  note  executed  by  the 
plaintiff  in  error,  W.  H.  Merten,  payable  to 
the  order  of  the  defendant  In  error,  the  San 
Angelo  National  Bank,  dated  at  San  Angelo, 
Tex.,  June  22,  1886,  for  $1,000.  On  Septem- 
ber 3, 1888,  the  bank  brought  suit  on  this  note 
Id  the  district  court  of  Tom  Green  county,  In 
the  state  of  Texas,  and  recovered  judgment 
on  the  note  on  November  16, 1888.  The  Judg- 
ment was  a  personal  Judgment  At  the  time 
of  the  commencement  of  said  action  In  the 
state  of  Texas,  the  statutes  of  said  state  as- 
sumed to  authorize  the  service  of  process  by 
personal  service  of  summons  upon  a  defend- 
ant outside  of  the  state  of  Texas.  The  de- 
fendant in  that  action  was  then  residing  at 
Wichita,  in  the  state  of  Kansas.  The  only 
service  of  process  In  the  action  was  that  of 
serving  the  summons  therein  upon  the  de- 
fendant at  Wichita,  Kan.,  and  there  was  no 
attempt  to  have  the  defendant  summoned  by 
any  constructive  service.  On  August  1,  1802, 
Merten,  then  being  a  resident  of  Logan  coun- 
ty, Okl.  Ter.,  the  bank  instituted  a  suit  in  the 
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district  court  of  said  county  on  the  judg- 
ment obtained  in  Texas.  To  the  petition  In 
that  cause  the  defendant  answered  in  two 
paragraphs,  as  follows:  "First,  that  the  ac- 
tion on  the  said  pretended  Judgment  was 
barred  by  the  statute  of  limitations;  second, 
that  the  pretended  Judgment  was  rendered 
without  process  conferring  Jurisdiction,  and 
void."  Afterwards,  on  November  1,  1893, 
said  court  rendered  Judgment  in  said  cause 
as  follows:  "Now,  on  this  1st  day  of  No- 
vember, 1893,  this  cause  coming  on  for  trial 
in  Its  regular  order,  pursuant  to  the  assign- 
ment of  causes  on  the  calendar  of  the  court, 
and  the  plaintiff  appearing  not  In  person  nor 
by  attorney,  and  the  defendant  appearing  by 
Asp,  Shartel  &  Cottlngham,  his  attorneys, 
who  make  application  for  Judgment  by  de- 
fault against  the  plaintiff,  and  the  court  hav- 
ing examined  this  cause,  finds  that  said  plain- 
tiff is  in  default  of  a  reply  to  the  matter  of 
the  defense  contained  tn  the  first  paragraph 
of  the  answer  of  said  defendant,  that  said 
plaintiff  has  been  duly  ruled  to  reply,  and 
that  such  rule  has  long  since  expired.  Where- 
fore the  com't  finds  that  the  defendant  is  en- 
titled to  Judgment.  The  plaintiff  is  three 
times  duly  called,  and  comes  not.  It  is  there- 
fore considered,  ordered,  and  adjudged  that 
the  plaintiff  take  nothing  by  this  action;  that 
the  said  defendant,  W.  H.  Merten,  have  and 
recover  of  and  from  said  plaintiff  tlie  costs 
of  this  action,  taxed  at  ? ." 

The  fundamental  propositions  relied  upon 
by  the  plaintiff  in  eiTor  in  this  cause  are:  (1) 
A  note  once  placed  in  Judgment  is  merged 
therein,  and  no  further  suit  will  lie  thereon. 
In  order  for  the  plaintiff  to  maintain  this  ac- 
tion, it  was  necessary  for  him  to  Impeach  the 
existence  of  the  judgments  previously  ren- 
dered. (2)  A  material  proposition  once  liti- 
gated and  estabUsbed  can  never  be  reopened 
by  the  same  parties  in  another  suit.  (3)  The 
former  adjudication  that  the  original  Judg- 
meat  was  barred  by  the  statute  of  limitations 
expressly  affirmed  its  existence  and  proper 
original  rendition.  And  (4)  that,  the  right  to 
maintain  the  present  action  being  dependent 
on  the  impeachment  of  the  fundamental 
groundwork  of  a  former  decision  of  the  same 
court  between  the  same  parties,  the  evidence 
tending  to  impeach  that  judgment  should 
have  been  excluded  in  the  first  Instance,  and 
disregarded  in  the  second,  and  Judgment 
should  have  gone  for  tbe  defendant  in  the 
court  below,  instead  of  the  plaintiff. 

It  is  conceded  hi  argument  by  counsel  that 
the  statute  of  Texas  assuming  to  authorize 
the  personal  service  of  process  outside  of  the 
state  was  invalid;  that  there  was  no  service 
upon  the  defendant  in  the  action  in  that  state; 
that  the  court  had  no  Jurisdiction  to  render  a 
personal  Judgment  against  the  defendant; 
that  tbe  Judgment  was  therefore  a  nullity, 
and  could  not  in  any  manner  bind  tbe  defend- 
ant; that  the  cause  of  action  sued  on,  name- 
ly, the  note  in  question,  was  not  merged  in  a 
valid  Judgment    But  the  contention  is  that. 
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though  the  judgment  waa  void,  the  plea  of  the 
statute  of  limitation  having  been  interposed 
by  the  defendant  against  it  when  the  Judg- 
ment was  Hued  upon  in  this  territory,  socli 
plea  admitted  the  existence  of  the  Judgment, 
and,  the  plea  being  sustained  by  the  court, 
it  was  an  adjudication  by  the  court  of  the 
existence  of  a  judgment  in  which  the  note 
was  merged;  tliat,  by  the  admission  of  said 
plea  that  a  Judgment  existed,  defendant  la 
estopped  from  now  denying  its  existence; 
and  that  the  Judgment  of  the  court  upon  the 
plea  of  limitation  was  an  adjudication  of  the 
existence  of  a  judgment  against  which  the 
statute  had  run;  and  that  such  Judgment  is 
res  judicata. 

We  are  favored  with  an  extensive  and  able 
argument,  and  by  the  citation  of  many  au- 
thorities by  counsel  showing  the  nature  and 
effect  at  the  common  law  of  a  plea  of  the 
titatute  of  limitations.  We  do  not  deem  it 
ueoes-Mary  that  we  shonld  malce  nn  analysis  of 
tlie  authorities,  or  determine  the  accumte  ef- 
fect, tlie  niceties,  or  tlie  Actions  of  common- 
law  pleading,  in  order  to  dptemtlne  the  r'ghts 
of  the  parties  to  this  action.  It  is  .<iuttident  to 
say  that  we  cannot  concede  tlie  full  force  of 
the  contention  of  coimsel  that  the  plea  Is  an 
ndmi.s.sion  that  the  plaintiff  once  liad  a  cause 
of  action.  At  the  common  law,  pleas  In  bar 
were  not  susceptible  of  any  other  division  than 
(1)  pleas  of  traverse  or  denial;  and  (2i  pleas 
by  way  of  confession  and  avoidance.  An  Im- 
iwrtant  rule  of  pleading,  de<luclble  from  the 
principle  that  a  plea  In  bar  must  traver.se  or 
confess  and  avoid  the  matter  to  which  It  ap- 
plied, was  that  a  plea  in  confession  and  avoid- 
ance must  give  color;  that  In.  that  it  must  give 
the  plaintiff  credit  for  Imving  an  npparent  or 
])rlma  fade  right  of  action,  indepemlently  of 
the  matter  disclosed  In  the  plea,  to  destroy  it. 
TIdd.  Prac.  5.">2.  Mr.  Stevens,  in  his  work  on 
Pleadings  (page  22()i.  says:  "With  respect  to 
the  quality  of  these  plendUigs,  It  is  a  rule  that 
every  pleading  by  way  of  confe.-<slon  and 
avoidance?  must  give  color.  This  is  a  rule 
which  It  Is  very  essential  to  understand.  In  a 
view  to  a  correct  apprelienslon  of  the  nature 
of  these  pleadings;  yet  It  appears  to  have  been 
not  hitherto  adequately  explained  or  developed 
In  the  books  of  the  .science.  'Color'  Is  a  term 
of  the  ancient  rhetorlcIaa<<,  and  was  adopted 
at  an  early  period  Into  the  language  of  plead- 
ings. As  a  term  of  pleading.  It  slgnilies  an  ap- 
parent or  prima  facie  right,  and  the  meaning 
of  the  rule  that  every  pleading  In  couft>s.>ilon 
or  avoidance  must  give  color  Is  that  It  must 
admit  of  an  apparent  right  in  the  oi)poslte  par- 
ty, and  rely,  therefore,  on  some  new  matter 
b.v  which  tliat  api)areut  right  .'s  defeated."  So 
that,  by  the  rule  of  common-law  pleading,  we 
see  that  a  plea  in  bar  by  way  of  confession 
and  avoidance  was  not  always  considered  as 
a  solemn  and  binding  confession  or  ndml.ssion 
of  the  facts  alleged  as  the  plalntlfTs  cause  of 
action,  but  was  rep.-utled  as  a  fiction  to  give 
color,  by  an  aduils.sion  of  the  plaintiff's  ap- 
parent or  prima  facie  right  to  recover.    As  the 


validity  of  the  Judgment  and  the  merits  of  the 
cause  of  action  sued  on  were  not  Involved  or 
to  be  determined  by  the  court  upon  the  Issue 
presented  by  the  plea  of  the  statute  of  limita- 
tions, we  cannot  hold  that  the  fiction  or  im- 
plied confession  or  admission  contained  in  the 
common-law  plea  of  confession  and  avoidance 
In  pleading  the  statute  of  limitations  is  such 
an  admission  as  would  create  an  estoppel,  or 
Involve  the  application  of  the  principle  of  res 
judicata  to  matters  not  in  issue  upon  the  plea 
of  limitations,  or  adjudicated  by  the  conrt 
under  that  special  plea. 

In  addition  to  the  defense  of  the  statute  of 
limitations,   the  defendant  pleaded   that  the 
judgment  sued  on  was  rendered  without  pro- 
cess   conferring   jurisdiction,   and    was    void. 
These  pleas  were  not  inconsistent.     The  de- 
I  fendant,   in  his  answer  of  new   matter,— the 
;  running  of  the  statute  of  limitations,— in  order 
'  to  avoid  the  canse  of  action,  need  not  In  fact 
I  confess  it.     He  bad  a  right  to  say,  "I  deny 
i  your  alleged  cause  of  action,  but,  if  you  shall 
'  succeed  in  proving  It,  still  I  am  not  liable,  be- 
I  cause  you  have  no  right  to  maintain  an  action 
I  against  me  now,  because,  whether  good  or  bad 
I  your  cause,  you  did  not  commence  action  upon 
I  It  within  the  time  permitted  by  law."     The 
plea  of  the  statute  of  limitations  goes  only  to 
the   remedy,   and   not   to   the   merits   of   the 
j  cause  of  action.    The  answer,  having  present- 
I  ed  a  denial  of  the  validity  of  the  Judgment, 
in-esented  an  iasue  upon  the  merits,  without 
I  nece.-ssity  for  a  replication.    A  Judgment  upon 
I  that  Issue,  other  tlian  a  judgment  of  dismissal. 
I  could  not  be  taken  by  default,  even  under  the 
'  i)roccdure  of  the  common  law.    The  proceed- 
I  Ings  In  that  action  were  not  under  the  rules  of 
the  common  law.    For  years  the  tendency  of 
I  American  legislation  has  been  towards  almpli- 
;  fylng  the  procedure  in  courts  of  Justice.    The 
'  technicalities    and    fictions    of    common-law 
!  pleading  and  practice  have  been  largrfy  abol- 
ished.   Rules  that  made  falsehood  an  essential 
to  tlie  statement  of  a  cause  of  action  or  to  the 
.  defense  have  been  abrogated,   and   rules   of 
I  |)lca(1ing  that  determined  life  and  property  by 
fiction  or  technicality,  rather  than  by  consid- 
erations of  justice,  have  here  given  way  to  the 
rule  of  common  sense.    This  territory  is  in  the 
van  in  this  judicial  emancipation.    The  statute 
In  force  In  this  territory  when  these  proceed- 
ings were  had  provides  as  follows  (St.  Okl. 
189f»): 

Sec.  4377.  The  first  pleading  on  the  part  of 
the  plaintiff  is  the  complaint.  The  complaint 
shall  contain:  First.  The  title  of  the  cause. 
specifying  the  name  of  the  court  and  the  coun- 
ty in  which  the  action  was  brought  and  the 
names  of  the  parties  to  the  action,  plaintiff  and 
defendant.  Second.  A  statement  of  the  facts, 
coustlttitlng  the  cause  of  action,  in  plain  and 
concise  language  without  repetition  and  in 
such  manner  as  to  enable  a  person  of  common 
nnilerstnudlng  to  know  what  is  intended." 

'•Sec. -13^6.  The  answer  shall  contain:  First. 
A  denial  of  each  allegation  of  the  complaint 
controverted   by   the   defendant     Second.  A 
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statement  of  any  new  matter  constituting  a 
def  ensev  counter-claim  or  set  off  In  plain  and 
concise  language.  Third.  The  defendant  may 
set  forth  in  his  answer  as  maxty  grounds  ot 
defense,  counter-claim  and  set  off,  whether  le- 
gal or  equitable  as  he  shall  have.  Each  shall 
be  distinctly  stated  In  a  separate  paragraph, 
and  numbered  and  clearly  refer  to  the  cause 
of  action  Intended  to  be  answered." 

"Sec.  4415.  In  the  construction  of  a  plead- 
ing for  the  purpose  of  determining  Its  effect, 
its  allegations  shall  be  liberally  construed  with 
a  view  to  substantial  justice  between  the  par- 
ties, iHit  when  the  allegations  of  a  pleading 
are  so  indefinite  or  uncertain  that  the  precise 
nature  of  the  charge  or  defense  is  not  appar- 
ent, the  court  may  require  the  pleading  to  be 
made  definite  and  certain  by  amendment." 

"Bee.  4872.  An  action  mayl>e  dismissed  with- 
out prejudice:  First.  By  the  plaintiff  before 
the  Jury  retires,  or  when  the  trial  is  by  court, 
at  any  time  before  the  finding  of  the  court  Is 
announced.  Second.  By  the  court,  where  the 
plaintiff  fails  to  appear  on  the  trial.  Third. 
By  the  court,  on  the  refusal  to  make  the  nec- 
essary parties,  after  baring  been  ordered  by 
the  court.  Fourth.  By  the  court,  on  the  appli- 
cation of  some  of  the  defendants,  where  there 
are  others  whom  the  plaintiff  falls  to  prose- 
cute with  diligence.  Fifth.  By  the  coTirt,  for 
disobedience  by  the  plaintiff  of  an  order  con- 
cerning the  proceedings  In  the  action.  In  all 
other  cases  upon  the  trial  the  decision  must  be 
upon  the  merits." 

It  was  under  the  proTlslons  of  this  statute 
that  the  proceedings  were  had  and  the  judg- 
ment rendered  which  Is  the  subject  of  this 
controTersy.  It  was  for  a  violation  of,  or  a  dis- 
obedience specified  In  the  fifth  clause  of,  this 
last-quoted  section,  that  the  judgment  was 
rendered.  The  court  had  ruled  the  plaintiff 
In  the  action  to  reply  to  defendant's  plea  of  the 
statute  of  limitations.  The  judgment  recites 
that  "the  coint,  having  examined  this  cause, 
finds  that  said  plaintiff  is  in  default  of  a  re- 
ply to  the  matter  of  the  defense  contained  in 
the  first  paragraph  of  the  answer  of  said  de- 
fendant, that  said  plaintiff  has  been  duly  ruled 
to  reply,  and  that  such  rule  has  long  since  ex- 
pired. Wherefore  the  court  finds  that  the  de- 
fendant Is  entitled  to  judgment."  Olvlng  the 
statute  a  plain,  liberal  construction,  and  one 
that  shall  be  In  the  furtherance  of  justice, 
what  woiild  be  the  effect  of  this  judgment? 
Does  It  not  mean  that,  for  default  In  comply- 
ing with  a  rule  or  order  of  the  court  concern- 
ing the  proceedings  In  the  action,  his  action 
should  be  dismissed  without  prejudice?  Cer- 
tainly it  was  not  the  intention  of  the  legisla- 
ture to  make  the  procedure  more  drastic  and 
more  oppressive  to  litigants  than  the  procedure 
at  common  law.  They  Intended  to  liberalise 
the  procedure,  and  not  to  make  It  more  unjust 
or  oppressive.  This  would  have  been  a  judg- 
ment of  nonsuit  at  common  law.  A  nonsuit  Is 
tbe  result  of  an  abrupt  termination  of  an  ac- 
tion, after  it  has  been  put  at  Issue,  without 
determining  such  issue.    It  la  the  name  of  a. 


judgment  given  against  the  plaintiff  because  of 
his  neglect  or  default.  The  form  of  the  judg- 
ment in  this  case  is  the  same  as  that  of  a 
judgment  of  nonsuit  at  common  law,  viz.: 
"Therefore,  It  Is  considered  by  the  court  that 
plaintiff  take  nothing  by  his  suit,  and  that  de- 
fendant recover  of  plaintiff  his  costs."  It  be- 
ing conceded  that  the  judgment  rendered  by 
tbe  court  in  Texas  was  without  jurisdiction, 
and  therefore  a  nullity,  the  note  which  was 
the  cause  of  action  therein  sued  on  was  not 
merged  In  any  judgment  Tbe  note  was  not 
sued  on  In  the  first  action  commenced  in  this 
territory,  but  the  suit  was  upon  the  void  judg- 
ment. In  which  there  was  no  merger  of  the 
note.  The  defendant  denied  the  validity  of 
tbe  judgment.  At  the  same  time  he  Invoked 
the  statute  of  limitations.  The  court  ruled 
the  plaintiff  to  reply  to  the  plea  of  the  statute 
of  limitations.  This  he  failed  and  neglected 
to  do.  The  court  dismissed  his  action  for  this 
disobedience  of  its  rule,  and  adjudged  him  to 
pay  the  costs.  There  was  no  adjudication  of 
the  merits.  Had  the  plaintiff  compiled  with 
the  rule  of  the  court,  and  filed  a  reply  to  the 
paragraph  of  the  answer  setting  up  tbe  stat- 
ute of  limitations,  thus  forming  an  Issue  upon 
that  plea,  and  had  that  Issue  been  determined 
against  the  defendant,  were  It  determined  tbat 
the  statute  of  limitations  had  not  run,  tbe 
cause  would  have  then  stood  for  trisl  upon  the 
Issue  of  the  validity  of  the  judgment,  and  un- 
til that  was  determined  tbe  principle  of  res 
judicata  would  not  have  attached.  This  case 
Is  without  exact  precedent,  as  far  as  we  are 
advised  or  our  own  research  will  enable  us 
to  determine.  We  confess  that  there  are  some 
propositions  Involved  that  are  not  free  from 
doubt,  but  of  this  we  are  certain:  that  there 
Is  no  doubt  as  to  where  right  and  justice  point 
In  this  controversy.  The  defendant  gave  his 
promissory  note  for  value.  He  has  not  paid 
the  same.  The  plaintiff  has  for  years  been 
deprived  of  that  to  which  In  good  conscience 
and  common  hcmesty  It  was  entitled.  The  de- 
fendant has  been  deprived  of  nothing  by  the 
proceedings  behind  which  he  seeks  to  shield 
himself.  We  would  prefer.  If  we  were  com- 
pelled to  determine  this  matter  by  doubtful 
and  unsatisfactory  Interpretation  of  authori- 
ties concerning  the  fictions  and  useless  refine- 
ments of  common-law  pleading,  and  should 
eiT,  that  our  error  should  be  on  the  side  of 
commercial  Integrity  and  personal  honesty, 
rather  than  In  aid  of  the  repudiation  of  just 
obligations.  For  the  reasons  stated  herein  the 
judgment  of  the  court  below  Is  affirmed. 

DALE,  C.  J.,  who  tried  the  cause  below,  not 
sitting.    The  other  judges  concurring. 


WEEDEN  V.  ARNOLD  et  al. 
(Supreme  Court  of  Oklahoma.    July  30.  1897.) 
Pbt8icia!IS— License— Board  op  Health— Har- 

DAMUS. 

1.  The  superintendent  of  public  health  of  the 
territory  is  the  proper  officer  to  issue  a  license 
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to  an  applicant  as  a  practicing  physician,  and 
it  is  not  the  duty  of  the  board  of  public  health 
to  issue  such  license. 

2.  Mandamus  will  not  issue  to  an  ofQcer  to 
require  the  doing  of  a  thing  that  has  already 
been  done,  althouBli  the  person  in  whose  favor 
the  act  was  performed  may  have  been  entitled 
to  the  i>erformauce  of  it  upon  other  grounds 
than  those  upon  which  it  was  performed;  and 
where  it  api>ears,  under  the  indefinite  allega- 
tions of  an  alternative  writ,  that  a  person 
claiming  the  right  to  be  licensed  as  a  practicing 
physician  has  already  been  granted  this  license 
by  the  officer  whose  duty  it  would  be,  in  a  prop- 
er case,  to  issue  it,  this  is  held  as  an  additional 
reason  for  refusing  the  writ  of  mandamus  to 
compel  the  issuance  of  such  license. 

(Syllabus  by  the  Court) 

Mandamus  on  the  relation  of  L.  Weeden 
against  C.  D.  Arnold  and  others.    Writ  denied. 

L.  G.  Pitman  and  Cutlip  &  Blakeney,  for 
relator.  H.  S.  Cunningham,  Atty.  Gen.,  for 
respondents. 

BIERER,  J.  The  relator,  h.  Weeden,  brings 
this  proceeding  In  mandamus  to  compel  C.  D. 
Arnold,  as  president,  J.  B.  Bolater,  as  secre- 
tary, and  E.  N.  Barker,  as  treasurer,  of  the 
terrltwial  board  of  health,  to  register  him  as 
a  practicing  physician,  under  and  by  virtue  of 
his  diploma  as  a  graduate  of  the  Wisconsin 
Eclectic  Medical  College,  and  by  reason  of  a 
certificate  wbicb  he  alleges  he  holds  from  the 
territorial  board  of  health,  authorizing  blm 
to  practice  medicine  and  surgery  In  the  terri- 
tory of  Oklahoma.  Upon  the  presentation  of 
plaintiff's  petltlMi  two  alternative  writs  of 
mandamus  seem  to  have  been  allowed, — one 
by  Associate  Justice  Keaton,  on  the  13th  day 
of  January,  1897,  and  the  other  by  Chief 
Justice  Dale,  on  the  12th  day  ot  February, 
1897.  The  matters  presented  seem  to  be  upon 
the  latter  writ,  and  that  one  only  will  be  con- 
sidered. It  contains,  however,  all  that  Is  In 
the  first  writ.  The  alternative  writ  contains 
all  the  matters  set  up  In  plaintiff's  petition, 
and  It  alleges  that  defendants  are,  and  were 
at  all  times  therein  stated,  members,  as  above 
given,  of  the  territorial  board  of  health  of  the 
territory  of  Oklahoma.  That  the  Wisconsin 
Eclectic  Medical  College  is  a  duly-organized 
and  incorporated  medical  college  of  the  state 
of  Wisconsin,  and  is  located  hi  the  city  of 
Milwaukee,  that  state.  That  on  the  8th  day 
of  September,  1890,  said  Wisconsin  Eclectic 
Medical  College,  after  due  examination  as  to 
proficiency  and  qualification  to  practice  medi- 
cine and  surgery,  granted  relator  a  diploma, 
showing  and  entitling  relator  to  the  practice 
of  medicine  and  surgery.  That  on  the  1st  day 
of  December,  1896,  relator  presented  to  said 
board  of  health,  and  to  C.  D.  Arnold,  as  presi- 
dent of  said  board,  the  diploma  of  relator 
from  said  medical  college,  with  satisfactory 
proofs,  as  by  law  reqjlred,  that  he  was  a 
person  of  good,  moral  character,  and  not  an 
habitual  drunkard,  together  with  the  fees  re- 
quired by  the  rules  of  said  board,  and  request- 
ing that  he  be  given  a  license  certifying  that 
be  Is  a  practicing  piiysiclao,  and  possesses 
the  qualifications  as  such,  and  that  this  the 


said  board  failed  to  dO;  That  thereafter,  on 
the  27th  day  of  December,  1896,  on  the  re- 
quirement of  said  board  of  health,  and  C.  D. 
Arnold,  president  thereof,  he  submitted  him- 
self to  an  examination  before  said  board  of 
health  as  to  his  proficiency  and  qualification 
to  practice  medicine  and  surgery  within  the 
territory  of  Oklahoma,  and  that  upon  such 
examination  he  was  found  duly  qualified,  and 
was  granted  a  certificate  declaring  his  pro- 
ficiency In  all  respects  required  by  law,  and 
his  good,  moral  character,  and  authorizing  him 
to  practice  medicine  and  surgery  in  the  terri- 
tory of  Oklahoma;  and  that  this  certificate 
was  signed  by  Arnold,  as  president,  Rolater, 
as  secretary,  and  Barker,  as  treasurer,  of  said 
board.  Upon  this  his  prayer  is  that  said  board 
be  required,  by  virtue  of  his  said  diploma,  to 
license  him  as  a  practicing  physician  of  this 
territory. 

The  attorney  genert*l  has  presented  a  motion 
to  quash  the  alternative  writ  upon  numerous 
grounds,  all  of  the  Important  ones  of  which  go 
to  the  right  of  the  relator  to  maintain  bis 
action,  on  the  face  of  the  alternative  writ 
It  Is  only  necessary  to  consider  two  of  these. 
Section  352  of  the  statutes  of  1893,  under 
which  It  Is  claimed  by  plaintiff,  the  relator, 
that  he  is  entitled  to  the  relief  demanded,  pro- 
vides that  no  person  shall  be  permitted  to 
practice  medicine  m  this  territory  unless  he 
be  a  graduate  of  a  medical  college,  or  unless, 
upon  examination  before  a  board  composed  of 
the  superintendent  of  public  health  and  two 
other  physicians,  to  be  selected  by  the  terri- 
torial board  of  public  health,  such  person  shall 
be  found  to  be  proficient  in  the  practice  of 
medicine  and  surgery,  and  shall  be  found,  up- 
on proof,  to  have  been  actually  engaged  In 
the  practice  of  medlcme  for  a  term  of  not 
less  than  five  years,  and  that  he  is  a  person 
of  good,  moral  character,  and  not  an  habitual 
drunkard.  Under  this  section  any  person  pos- 
sessing the  qualifications  required  Is  entitled, 
upon  the  presentation  of  his  diploma,  and  the 
affidavit  of  two  reputable  citizens  from  the 
county  where  he  resides  that  he  possesses  the 
qualifications  of  a  physician,  as  therein  pre- 
scribed, to  the  supertatendent  of  public  health, 
together  with  a  fee  of  two  dollars,  to  receive 
from  the  superintendent  of  public  health  a 
license,  certifying  the  applicant  to  be  a  prac- 
ticing physician,  and  having  the  qualifications 
as  such.  Section  339  of  the  statutes  provides 
for  a  territorial  board  of  health,  which  shall 
be  composed  of  the  president,  who  shall  be 
the  superintendent  of  public  instruction  of  the 
territory,  and  a  vice  president,  and  superin- 
tendent of  public  health.  The  vice  president 
Is  to  be  some  suitable  person,  a  resident  of 
the  territory,  to  be  appointed  by  the  governor, 
and  the  superintendent  ot  public  health  is  to 
be  a  graduate  of  some  medical  college  recog- 
nized by  the  American  Medical  Association, 
and  a  resident  of  the  territory,  and  is  also  to 
be  appointed  by  the  governor,  by  and  with  the 
advice  and  consent  of  the  territorial  council. 
The  contention  that  plaintiff  makes  Is  that. 


Digitized  by 


Google 


Otl.) 


CITY  OP  GUTHKIE  v.  NIX. 


917 


while  he  has  been  licensed  to  practice  metU- 
dne  In  the  territory  by  the  territorial  board 
of  health,  yet  he  Is  entitled  to  a  recognition 
of  the  diploma  which  he  holds  from  this  med- 
ical college,  and  to  receive  a  certificate  based 
upon  It  to  practice  medicine  In  this  territory. 
If,  as  a  matter  of  fact,  be  does  possess  a 
license,  slgnod  by  the  sui)erlntendent  of  public 
health,  made  upon  an  examination  before  the 
authorities  duly  constituted  under  the  law  to 
examine  him  as  to  his  qualifications  and  pro- 
ficiency to  praetloe  medicine,  we  should  hold 
that,  even  if  he  was  entitled  to  a  license  to 
practice  upon  this  diploma,  he  would  have  no 
right  to  the  relief  prayed  for,  for  the  reason 
that  he  already  possessed  all  that  the  court 
could  require  to  be  given  him;  that  Is,  a  li- 
cense to  practice  medicine.  The  court  should 
spend  no  time  In  determining  whether,  al- 
though he  had  procured  a  license  upon  an 
examination,  he  was  also  entitled  to  It  upon 
his  certificate  of  graduation  from  the  medical 
college.  The  law  entitles  him  to  a  license  to 
practice  medicine  upon  the  presentation  of  the 
proper  certificate  of  graduation  from  a  med- 
ical college,  accompanied  with  the  other  proofs 
of  residence,  good  moral  character,  and  so- 
briety. It  also  entitles  him  to  this  certificate 
upon  the  examination  required  by  law,  to- 
gether with  similar  proofs  In  the  other  re- 
spects, and,  of  course,  upon  the  payment  of 
the  legal  fee.  Now,  whether  the  superin- 
tendent of  public  health  granted  the  license 
upon  one  or  the  other  of  these  qualifications 
would  make  no  difference  whatever.  It  would 
neither  add  to  nor  detract  from  the  rights 
given  blm  by  virtue  of  such  certificate,  nor  the 
ability  which  the  holder  thereof  actually  iws- 
sessed  as  a  member  of  his  profession;  and,  If 
the  superintendent  of  public  health  has  grant- 
ed him  a  certificate  upon  one  of  these  grounds, 
It  would  be  a  useless  waste  of  time  for  the 
court  to  determine  whether  or  not  he  was  en- 
titled to  it  upon  the  other.  Courts  do  not 
grant  writs  of  mandamus  to  require  a  thing 
to  be  done  that  has  already  been  done,  because 
there  may  be  some  other  ground  for  doing  It 
than  that  upon  which  the  action  already  taken 
has  been  based.  But  we  do  not  think  the 
plaintiff  Is  entitled  to  the  relief  he  seeks,  be- 
cause the  alternative  writ  (and  his  petition 
contains  substantially  the  same  allegations) 
does  not  show  that  he  has  demanded,  nor  does 
It  ask  the  Judgment  of  this  court  requiring, 
that  this  license  be  granted  by  the  proper 
officer.  He  has  asked  for  a  certificate  to  prac- 
tice medicine,  and  now  asks  this  court  to 
enforce  Its  Issuance  by  0.  D.  Arnold,  as  presi- 
dent, J.  B.  Rolater,  as  secretary,  and  E.  N. 
Barker,  as  treasurer,  of  the  board  of  health 
of  the  territory,  when  the  statute  requires  that 
this  license  shall  be  Issued,  when  issued,  by 
the  superintendent  of  public  health  of  the  ter- 
ritory, and  there  Is  no  allegation  In  either  the 
petition  or  the  writ  as  to  who  Is  the  superin- 
tendent of  public  health.  It  Is  true  that  the 
writ  does  state  that  relator  presented  his 
diploma  to  the  superintendent  of  said  board, 


but  the  petition  nowhere  states  who  the  su- 
perintendent of  the  board  Is.  In  connection 
with  this  allegation,  it  Is  stated  that  at  the 
same  time  he  tendered  to  G.  D.  Arnold, 
president  of  the  board  of  health,  the  fees 
required  by  the  rules  and  reguUitions  of  the 
board  for  such  certificate;  but  the  statute 
nowhere  makes  the  president  of  the  board  of 
health  the  proper  oflfict^r  to  whom  to  either 
present  the  diploma  or  other  proofs  of  quali- 
fication, or  of  whom  to  demand  the  license,  or 
i  to  whom  to  pay  the  fee.  The  statute  requires 
j  these  things  to  be  presented  to  the  superin- 
I  tendent  of  public  health.  There  Is  another 
part  of  the  statute,  contained  In  section  340. 
which  provides  that  the  superintendent  of 
public  health  shall  be  the  secretary  of  the 
board  of  health;  and.  If  Arnold  Is,  as  Is  al- 
leged, president  of  this  board  of  ueaith,  and 
Rolater  Is  the  secretary  of  the  board,  then 
Rolater,  and  not  Arnold,  was  the  proper  officer 
of  whom  to  demand  the  license,  ^  1th  a  tender 
of  the  legal  fees  therefor.  In  order  that  a  writ 
of  mandamus  should  Issue.  It  should  be  shown 
that  the  party  to  whom  It  Is  awarded  Is  clearly 
entitled  to  It;  and  it  should  cieuriy  appear 
that  he  has  demanded  the  thing  sought  to  be 
enforced  of  the  proper  officer,  and  made  the 
tender  of  the  fees  required  to  him;  and  this 
writ  should  not  be  awarded  upon  Indefinite 
and  uncertain  allegations. 

We  do  not  think  relator  entitled  to  the  writ 
in  this  case— First,  because  he  does  not  show 
by  clear  and  unmistakable  allegations  that 
this  diploma  upon  which  he  claims  the  right 
to  have  this  license  to  practice  issued  has  been 
presented,  with  the  other  proofs,  and  the  fee 
therefor,  to  the  eui)erlntendent  of  public 
health,  the  proper  officer  under  the  law  to  Is- 
sue such  license;  and,  second,  because,  If  we 
applied  the  statute  to  these  Indefinite  and 
somewhat  mlxed-up  allegations  of  the  peti- 
tion and  writ,  and  thereby  concluded  that,  as 
Rolater  Is  secretary  of  the  board  of  health, 
he  Is  also  superintendent  of  public  health  of 
the  territory,  then  we  must  also  conclude  that 
what  the  relator  now  demands  has  already 
been  extended  to  him  In  the  license  which  he 
alleges  was  signed  by  C.  D.  Arnold,  president, 
J.  B.  Rolater,  secretary,  and  B.  N.  Barker, 
treasurer,  of  the  territorial  board  of  health; 
the  secretary  of  such  board,  as  we  have  seen, 
under  the  statute,  being  the  superintendent  of 
public  health  of  the  territor.v.  For  these  rea- 
sons the  writ  Is  denied.  There  Is  nothing  In 
the  cases  of  Barmore  v.  Dickson  (Or.)  28  Pac. 
8,  and  Dent  v.  West  Virginia,  129  U.  S.  114, 
9  Sup.  Ct.  231,  relied  upon  by  counsel  for  peti- 
tioner, that  conflicts  with  the  views  herein  ex- 
pressed.   All  the  Justices  concurring. 


CITY  OF  GUTHRIE  v.  NIX  et  al. 
(Supreme  Court  of  Oklahoma.    July  30,  1S07.) 
Municipal  Cobpokations— Dbfkctivb  Stkikts — 

CoSTRIBUTOBT   NeOLIQKNCE. 

The  streets,  including  the  sidewalks,  of  the 
cities  of  this  territoiy  are  dedicated  to  the  pub- 
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He  use,  and,  if  an  abntting  proprietor  or  occn- 

imnt  makes  an  excavation  in  the  giden'allc,  for 
t.h<'  convenience  and  advantage  of  liis  adjacent 
property,  it  ia  an  invasion  and  appropriation, 
to  that  extent,  of  a  public  uae;  and,  having 
made  the  appropriation,  he  cannot,  by  reason 
of  it.  create  a  cause  of  action  in  his  own  favor 
against  the  city,  notwithstanding  the  fact  that 
the  city  may  itself  have  ijeen  at  fault  and  neg- 
ligent in  contribnting  to  the  cause  of  the  injury 
complained  of.  Such  an  excavation  by  an 
abuttini;  proprietor,  resulting  in  injury  to  him, 
is  contributory  negligence. 

Keaton,  J.,  dissenting. 

(Syllabus  by  the  Court) 

On  petition  for  rebearinK.     Reyersed. 
For  former  opinion,  see  4d.  Pac.  Zi&. 

McATBB,  J.  The  facts  In  this  case  are  suffl- 
ciently  stated  in  3  Okl.  136,  41  Pac.  343,  wba-e 
it  was  considered  upon  a  question  of  pleading. 

It  was  assigned  for  error  that  the  court  re- 
fcsed  to  give  Instructions  numbered  5  and  6, 
which  were  offered  on  b^ialf  of  the  defendant 
i:pon  the  trial,  which  are  as  follows:  "(5)  If  you 
find  from  the  evidence  that  the  street  in  front 
of  the  building  occupied  by  the  plaintiffs,  un- 
der the  sidewalk,  bad  been  excavated  by  per- 
sons other  than  the  defendant,  and  that  such 
excavation  tended  to  allow  water  flowing  over 
the  sidewalk  to  flow  Into  the  cellar,  then  the 
plaintiffs  cannot  recover.  (6)  If  you  And  that 
the  excavation  under  the  sidewalk,  in  front 
of  the  building  occupied  by  the  plaintiffs,  con- 
tributed to  the  Injury  of  the  plaintiffs'  goods, 
then  plaintfflB  cannot  recover,"— and  in  giv- 
ing instructions  3  and  4,  as  follows:  "(3)  The 
court  Instructed  you  that,  In  order  for  the  jilaln- 
tlffs  to  recover  in  this  case,  they  must  prove, 
by  a  preponderance  of  the  evidence,  that  in  the 
month  of  June,  18i)2,  the  plaintiffs  were  con- 
ducting a  wholesale  grocery  business  In  the  city 
of  Guthrie,  and  were  occupying  a  certain  build- 
ing situated  on  Oklahoma  avenue,  at  a  point 
near  the  intersection  of  said  avenue  and  Vine 
street,  as  their  place  of  business;  tliat  a  part  of 
their  stock  of  goods  was  in  the  basement  of 
the  building  so  occupied;  that  their  building 
was  properly  built  on  the  grade  established  by 
the  agents  of  the  defendant;  tbat  the  defendant 
negligently  constructed  what  is  commonly  call- 
ed a  'sewer'  under  the  surface  at  the  street 
known  as  Oklalioma  avenue,  near  the  place 
where  the  plaintiffs  were  carrying  on  their  busi- 
ness; tbat  they  also  permitted  obstructions  to 
lie  placed  and  left  in  front  of  the  building,  and 
near  the  gutter  of  the  street,  in  front  of  said 
building;  that,  by  reason  of  such  negligent 
construction  of  the  aforesaid  sewer,  and  neg- 
ligent condition  of  the  street  hi  front  of  the 
building  aforesaid,  the  drainage  was  insuffi- 
cient to  carry  off  the  water  which  accimiulated 
at  that  point;  and  that  such  water  flooded  the 
basement  of  the  building  wherein  plaintiffs' 
goods  were  stored,  thereby  causing  a  loss  to  th« 
plaintiffs  in  the  sum  set  forth  in  their  com- 
phUnt.  (4)  If  you  bellere  from  the  evidence 
that  the  city  a(  Guthrie,  on  Oklahoma  avenue  in 
said  city,  flxed  the  grade  and  constructed  the 
street,  and  caused  to  be  constructed  sewers  and 


drains  on  said  street  to  carry  off  the  surplus 
water,  which  necessarily.  In  cases  of  rain,  ran 
down  said  street  by  reason  of  said  grading,  and 
that  in  June,  ISOQ,  there  came  a  rain,  and  said 
sewers  and  drains  were  stopped  up,  or  were 
otherwise  defective,  so  that  they  would  not 
carry  off  the  surplus  water,  and  thereby  the 
water  of  said  rain  was  forced  Into  the  base- 
ment of  the  building  In  question,  and  the  plain- 
tiffs thereby  damaged,  then  tlie  Jury  should 
And  for  the  plaintiffs  for  the  amoimt  which  the 
proof  shows  such  damages  to  be." 

Special  interrogatories  were,  at  the  request 
of  the  defendant,  submitted  to  the  Jury,  in 
reply  to  which  the  jury  stated:  "That  the  de- 
fendant had  not  used  ordinacy  care  and  skin 
in  the  construction  of  the  sewer  across  Okla- 
homa avenue,  which  was  not  sutHcieut  to  carry 
off  the  surface  water  created  from  ordinary 
bard  rains,  and  that  there  was  an  excavation 
underneath  the  sidewalk  in  front  of  the  build- 
ing occupied  by  the  plaintiffs,  when  the  injury 
complained  of  occurred,  of  which  the  plaintiffs 
were  informed,  and  that.  If  the  excavation  \m- 
der  the  sidewalk  had  not  been  made  and  ex- 
isted there,  the  water  would  not  Iiave  flowed 
into  the  basement  of  the  building  from  the 
street;  that  the  rain  was  a  usual  hard  rain; 
and  tliat  the  city  of  Guthrie  did  not  make  the 
excavation  under  the  sidewalk  in  front  of  the 
building  occupied  by  the  plaintiffs." 

The  question  Is  here  directly  raised  by  the  ex- 
ceptions to  the  girlug  and  refusal  to  give  in- 
structions, and  the  assignments  of  error  there- 
on, whether  the  plaintiffs  in  making,  or,  while 
occupants  of  the  building,  permitting,  the  ex- 
cavation under  the  sidewalk,  were  guilty  of 
contributory  negligence,  so  as  to  prevent  recov- 
ery from  the  negligence  of  the  city  in  failure  to 
construct  a  sufficient  sewer  to  carry  off  a  usual 
hard  rain.  It  was  decided  in  the  case  of  City 
of  Guthrie  v.  Beamer,  3  Okl.  052,  41  Pac.  647. 
that  when  the  survey  and  plat  had  been  made 
and  adopted  by  the  inhabitants  of  the  city  of 
Guthrie,  and  aftenvards  adopted  and  approved 
by  the  secretary  of  the  interior,  that  such  sur- 
vey and  plat,  act  of  congress,  and  of  the  secre- 
tary of  the  interior,  was,  hi  effect,  a  dedication 
to  the  public  uses  of  all  such  portions  of  the 
town  site  as  were  designated  by  such  plat  as 
streets  and  alleys,  and  had  the  effect  to  devest 
the  iudlvidtial  claim  by  settlement  or  occupancy 
of  such  portion;  and  the  fee  of  the  streets,  in- 
cluding the  sidewalks,  is  in  the  mimicipality,  to 
be  held  in  trust  for  the  use  and  benefit  of  the 
public.  This  dedication  includes  the  sidewalk, 
and  when  the  plaintiffs  or  their  lessors  entered 
upon  the  sidewalk,  and  made  the  excavation, 
they  did  it  in  the  street,  of  which  they  were  de- 
vested of  any  interest,  and  which  was  dedicat- 
ed to  the  public  usee,  and  the  appropriation 
which  they  made  was  for  their  private  interest 
and  benefit  and  advantage.  It  does  not  ap- 
pear that  any  permission  was  obtained  from 
the  city  government  to  make  the  excavation, 
nor  is  It  evident  how  such  permission.  If  It 
were  shown,  could  put  the  plaintiffs  in  any 
other  or  better  position  to  recover  against  the 
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<-ity.  The  act  of  making  the  excavation  Is  ad- 
mitted to  hare  been  wholly  by  the  plaintiffs, 
and  for  their  own  benefit.  They  made  it  at 
their  own  rielc.  It  would  be  ditUcult  to  see  up- 
on what  principle  of  law  or  equity  a  private  lot 
owner,  seeldag  to  make  his  property  abntttng 
upon  the  street  more  valuable  for  his  own  pri- 
vate purposes,  by  maiiing  an  excavation  in  the 
street,  which  is  dedicated  to  public  uses,  and 
under  the  control  of  the  municipality,  for  pri- 
vate purposes,  can  make  any  claim  for  damages 
imder  circumstances  In  which,  but  for  that  ex- 
cavation, no  such  Injury  would  have  occurred. 
The  excavation  was  an  appropriation  by  the 
plaintiffs,  for  the  advantage  of  their  private 
business,  of  property  dedicated  to  public  uses. 
Such  an  excavation  was  by  the  supreme  court 
of  Kansas  denominated  a  trespass  in  the  case 
of  Jansen  v.  City  of  Atchison,  16  Kan.  339,  in 
which  Judge  Brewer,  stating  the  opinion  of 
the  court,  said  that,  before  a  lot  owner  can  be 
bold  responsible,  there  must  appear  some  negli- 
gence on  his  part,  or  he  must  liave  trespassed 
upon  the  sidewalk  by  obstruction  upon  the 
surface,  or  excavation  beneath,  and  such  negll- 
gnice,  excavation,  or  obstruction  caused  the  In 
Jury. 

It  was  held  in  Nelson  v.  Godfrey,  12  111.  20, 
that  when  .i  person  exeivises  or  enjoys  a  pecul- 
iar privilege,  pi-oductive  of  benefit  to  blm  alone, 
the  law  requires  that  be  should  exercise  ordi- 
nary care  to  use  or  enjoy  such  privilege.  In  or- 
der that  no  injury  to  other  persons  should  result 
through  such  use  and  enjoyment;  and  that  dig- 
ging a  coal  cellar  under  the  sidewalk  was  a  con- 
venience and  privilege  for  the  owner  or  occu- 
pant thereof,  and  it  Is  incumbent  for  him  to  see 
that  he  does  not  endanger  the  safety  of  others. 

It  was  held  in  the  case  of  Richards  v.  City  of 
Waupun,  17  N.  W.  076.  by  the  supreme  court  of 
Wisconsin,  that  the  right  of  action  against  a 
1-er.ann  or  con^oratton  cauuot  arise  in  favor  ot 
another  party  merely  for  misusing  his  own 
property.  There  Is  no  exception  available  for 
the  nonaction  of  another  in  not  preventing 
wrong  action  In  ourselves.  No  person,  by  his 
own  transgression,  can  create  a  cause  of  action 
in  his  own  favor  against  another  for  not  Inter- 
fering. TYiat  to  which  a  man  consents  or  caus- 
es by  his  own  actions  cannot  be  considered  an 
Injury  for  which  he  can  recover  damages. 

It  was  said  by  the  supreme  court  of  tJie  state 
of  Kar^s  in  Smith  v.  City  of  Leavenworth,  15 
Kan.  8],  a  state  in  which  the  fee  is  held  to  be 
In  tlie  county,  that  the  only  legitimate  use  that 
can  be  made  of  a  street  or  the  sidewalk  by  any 
other  person  Is  for  passing  and  repassing  upon 
the  same,  although  this  would  probably  be  dif- 
ferent if  a  person  owned  tlie  fee  to  the  land  oc- 
cupied by  the  street;  and  that  any  person  trav- 
eling upon  the  street  has  a  right  to  use  any  por- 
tion of  the  same  for  that  purpose  not  already 
utiterwise  In  use,  and  that  the  owner,  or  any 
person  under  him.  has  a  right  to  use  any  portion 
of  the  street  in  front  of  his  lot  In  passing  to 
and  from  his  lot,  and  to  and  from  the  Improve- 
ntents  on  the  same,  and  that,  imder  the  existing 
laws  in  the  state,  he  has  no  power  to  confer  up- 


on any  private  person  any  right  to  use  the 
street,  or  any  portion  of  the  same,  for  the  pur- 
pose of  a  cellarway,  or  for  any  other  purpose, 
except  for  passing  and  repassing. 

In  the  case  of  Jansen  v.  City  of  Atchison,  16 
Kan.  386,  the  plaintiff  sought  to  recover  damages 
from  the  city  for  injuries  sustained  by  reason 
of  falling  from  a  defective  sidewalk  into  an 
excavation  beneath.  It  was  by  the  supreme 
court  of  Kansas  held  in  that  case  that,  ordinari- 
ly, an  area  is  supposed  to  be  for  the  benefit  of 
the  adjoining  building,  for  light,  air,  approach, 
or  storing;  and  there  may  be  a  presumption 
that  it  was  constructed  by  the  owner,  and  at 
his  expense,  and  for  his  benefit  The  finding 
in  this  case  that  the  area  was  not  constructed 
for  the  benefit  of  the  adjoining  property  does 
away  with  any  presumption  that  It  was  con- 
structed by  the  owner,  or  that  he  was  resiran- 
sible  for  injuries  resulting  frcnn  it,  and  that  the 
proprietor  of  the  abutting  lot  Is  not  the  owner 
iu  fee  of  tlie  street  or  sidewalk.  He  Is  not 
presumed  to  be  trespassing  upon  the  property 
of  the  public.  The  city  has  the  possession  of 
the  street  and  sidewalk.  The  court  there  states 
tliat,  for  wise  purposes  of  public  policy,  the  law 
caf>t8  upon  the  city  the  responsibility  for  the 
care  and  safety  of  Its  streets  and  walks,  and 
that  it  is  not  relieved  therefrom  by  the  fact  that 
the  lot  owner  occupied  the  sidewalk,  or  ob- 
sti'ucted  the  passage,  or  endangered  its  safety 
by  excavation  beneath  It. 

While,  therefore,  the  plaintiffs.  In  making  the 
excavation  or  enjoying  it,  bad  constnicted  or 
were  enjoying  a  private  work  exclusively  for 
tlieir  own  convenience,  appropriating  a  part  of 
tlie  sidewalk  for  their  own  benefit,  they  were 
violating  the  only  legitimate  use  which  could 
be  made  of  the  street  and  sidewalk,  which  wa.-* 
for  the  passing  and  repassing  upon  the  same, 
and  In  undermining  the  street  or  sidewalk  were 
appropriating  a  part  of  It  for  their  own  benefit, 
without  legal  right,  and  were  thus  trespaxsiug 
I'pon  the  sidewalk  appropriated  to  the  public 
use;  and,  while  possibly  permitted  to  do  so  by 
the  city,  having  consented  to  or  caused  the 
excavation,  which,  according  to  the  special 
flndhigs  of  the  Jury,  directly  contributed  to  tlie 
Injury,  they  cannot,  for  the  injury  thu.><  re- 
ceived, recover  damages,  and  no  act  of  the  city 
could  relieve  them  from  their  own  liability  for 
such  act  of  private  appropriation  and  trespass. 
It  is  a  case  of  contiibntory  negligence,  in  which 
the  plaintiffs  suffered  an  injury  which  they 
brought  about  by  their  own  act.  proximately 
contributing  to  the  injury,  for  which  they  were 
themselves  responsible;  and,  the  fact  being  so, 
they  cannot  recover  from  the  city.  The  rule 
applies  as  well  to  occupants  who  are  In  charge 
of,  or  leasing,  the  premises,  and  to  the  tenant 
for  years  or  at  will,  as  to  the  owner  hi  fee. 
Codey,  Torts,  80. 

The  ruling  of  the  court  was  erroneous  where- 
by Instructions  numbered  5  and  6,  In  which  this 
construction  of  the  law  was  applied  for  to  the 
court  and  refused,  and  instructions  3  and  4,  in 
which  the  court  imposed  a  liability  upon  the 
city,  not  giving  the  Jury  the  question  of  contrib- 
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utory  neglltrence  aa  to  the  ezcayatlon,  were 
given.  The  Judgment  of  the  eonrt  below  is  re- 
versed. All  the  Justleea  concur,  except  DALE, 
C.  J.,  who  presided  below,  and  KEATON,  J., 
who  dissents. 

(S  Okl.  E12) 

NELSON  T.  TBRRITOBT. 

(Supreme  Court  of  Oklaiioma.    July  SO,  1897.) 

BiLWSTHOCSI— EVIDBSCE— RBPDTATIOX  —  IKSTBOO- 
TI0N8. 

1.  In  the  trial  of  an  information  charging  the 
defendant  with  lieeping  a  house  of  prostitution, 
or  bawdyhouae,  it  must  be  sliown — First,  that 
the  house  is  a  bawdyhonse;  and,  second,  that 
the  defendant  was  the  keeper  thereof. 

2.  General  reputation  of  the  house  aa  a  house 
of  prostitution  is  not  competent  or  sufficient 
to  sustain  a  conviction.  The  prosecution  is  not 
required  to  show  particular  acts  of  lewdness  or 
prostitution  in  the  house.  It  is  competent  for 
the  prosecution  to  show  that  the  house  is  resort- 
ed to  by  people  of  both  sexes  who  are  reputed 
to  be  of  lewd  and  lascivious  character.  From 
evidence  of  the  general  reputation  of  the  in- 
mates and  persons  who  resort  thereto,  as  being 
of  lewd  and  lascivious  character,  the  law  will 
infer  that  such  characters  resort  thereto  for 
lewd  and  immoral  purxx>se8,  and  that  the  house 
ia  a  bawdvhouse. 

8.  Evidence  that  the  defendant  lived  in  or 
was  an  inmate  of  the  house  is  not  sufficient  to 
warrant  a  conviction  where  the  information  is 
tor  the  keeping  of  such  house.  The  keeping  is 
an  essential  element  of  the  offense,  and  by 
"keeping"  is  meant  having  the  government  of, 
and  exercising  control  and  direction  over,  the 
house,  and  the  conduct  of  the  inmates  thereof. 

4.  It  is  not  enough  for  the  court  to  instruct 
the  jury,  in  general  terms,  that  the  burden  is 
upon  the  territory  to  estabUsh  the  guilt  of  the 
accused,  and  each  material  element  of  the  of- 
fense charged,  to  the  satisfaction  of  the  jury, 
by  the  evidence,  beyond  a  reasonable  doubt; 
but  the  accused  is  entitled  to  have  the  court  in- 
struct the  Jury  as  to  what  are  the  material  ele- 
ments of  the  offense,  and  in  this  case  the  court 
should  have  instructed  the  jury  that  keeping 
the  house  was  a  material  element  of  the  offense, 
and  should  have  defined  to  the  jury  by  the  in- 
•tmctions  what  is  meant  by  "keeping." 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Oklahoma  county; 
before  Justice  J.  R.  Keaton. 

One  Nelson  was  convicted  of  keeping  a  baw- 
dyhouse,  and  she  brings  error.    Reversed. 

Redlck,  Lewis  &.  Snyder,  for  plaintiff  in  ei^ 
ror.    C.  A.  Galbraith,  for  the  Territory. 

TARSNET,  J.  The  Information  In  this  case 
charges  the  defendant  with  keeping  a  bawdy- 
house  and  house  of  111  fame,  in  violation  of 
section  6,  art  33,  c.  26,  of  the  Statutes  of  1893. 
To  sustain  a  conviction  for  this  offense,  two 
things  are  essentially  necessary  to  be  shown 
by  the  prosecution:  (1)  That  the  house  de- 
scribed in  the  information  was  a  bawdyhouse; 
(2)  that  the  defendant  was  the  keeper  of  such 
house.  On  the  trial  the  territory  offered  evi- 
dence to  {wove  the  general  reputation  of  the 
bOTiae  as  a  honae  of  prostitution.  No  evidence 
was  offered  to  establish  the  character  of  the 
boose,  except  the  testimony  of  witnesses  that 
the  hoose  was  commonly  reputed  as  being  a 
house  of  prostitution.     The  evidence  offered 


was  not  caflBdent  to  sustain  a  conviction.  It 
was  competent  for  the  terrltoiy  to  prove  the 
character  of  the  house  by  evidence  of  the  bad 
charact«  of  the  persons  resorting  thereto,  and 
of  the  Inmates  thereof.  The  fact  that  the  in- 
mates of  the  house  and  those  who  remit  there- 
to are  persons  of  bad  character  cooatitnteB  evi- 
dence to  establish  the  bad  character  of  the 
house,  and  the  house  cannot  have  any  gioieral 
reputation  or  character  except  as  H  la  obtain- 
ed through  these  and  other  facts.  The  facts, 
and  not  evidence  of  general  reputation,  most 
therefore  be  the  only  evidence  competent  to  es- 
tablish the  Iwd  character  of  the  house.  The 
fact  that  persons  of  immoral  character  reside 
In  the  honse,  and  that  men  and  womoi  of 
lewd  and  Immoral  character  resort  thereto, 
may  be  sufficient  evidence  opon  which  to  base 
a  conviction,  as  the  law  will  Infer  that  per^ 
s<ms  of  such  character,  when  they  resort  to- 
gether, do  so  for  lewd  and  Immoral  purposes, 
bnt  evidence  that  the  house  has  a  general  rep- 
utation Is  not  sufficient.  State  v.  Hand,  7 
Iowa,  413;  State  v.  Lyon,  39  Iowa,  379;  2 
Whart.  Or.  Law,  {  453;  State  v.  Brunei!,  29 
Wis.  436.  There  are  authorities  that  hold  that 
evidence  of  the  general  reputation  of  the  hooae 
Is  competent;  that  the  fact  that  a  house  Is  a 
bawdyliouse  may  be  proved  by  reputation. 
O'Brien  v.  People,  28  Mich.  213;  State  y. 
McDowell,  Dad.  (S.  G.)  346.  Bnt  an  exam- 
ination of  these  cases  will  show  tbat  the 
courts  so  holding  have  drawn  a  distinction 
between  a  house  of  111  fame  and  one  resorted 
to  for  the  purposes  of  prostitution  and  lewd- 
ness; and  those  cases  hold  that  the  Jury 
most  be  satisfied  from  the  evidence  both  that 
the  honse  was  one  of  ill  fame,  and  that  it 
was  resorted  to  for  the  purpose  charged,  and 
that  the  former  may  be  proved  by  reputation, 
and  the  latter  by  the  testimony  of  persons 
having  knowledge  of  the  fact  that  prostitutes 
and  lewd  persons  resorted  there  and  commit- 
ted acts  of  prostitution.  We  think  the  defi- 
nition of  a  common  bawdyhouse  embraces 
the  facts  that  lewd  persons  of  both  sexes  re- 
sort thereto  and  commit  acts  of  prostitution 
therein,  and  that  these  acts  are  embraced  in 
the  charge  of  keeping  the  house,  and,  being 
proven,  establish  the  fact  that  the  house  Is  a 
bawdyhouse,  and  that  no  evidence  as  to  the 
general  character  of  the  hoose.  Independent 
of  the  facts  and  the  character  of  those  resort- 
ing thereto,  is  competent  To  snstain  the 
conviction  In  this  case  would  be  to  make  the 
offense  consist  in  keeping  a  house  reputed  to 
be  a  common  bawdyboose,  without  regard  to 
the  qnestlon  as  to  whether  It  is  In  fact  a 
house  of  that  character,  and  we  are  not  will- 
ing to  subscribe  to  the  doctrine  that  one  may 
be  convicted  of  crime  upon  evidotce  simply 
of  common  repute. 

There  Is  no  evidence  In  this  record  showing 
that  the  defendant  was  the  keeper  of  the 
house  specified  in  the  information,  and  no  evi- 
dence that  she  was  other  than  an  ordinary  In- 
mate of  the  house,  exc^t  that  the  police 
Judge  of  the  city  of  Oklahoma  City  was  per- 
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mltted  to  testify  that  his  docket  shows  that 
defendant  had  been  convicted  at  divers  times, 
both  before  and  after  the  date  when  this  of- 
fense Is  alleged  to  have  been  committed,  of 
keeping  a  bawdyhoose;  but  there  was  noth- 
ing In  the  evidence  to  Identify  any  of  the 
houses  for  the  keeping  of  which  she  was  con- 
victed with  the  house  specified  In  this  In- 
formation. Proof  that  the  defendant  lived  in 
or  was  an  Inmate  of  a  house  of  prostitution  is 
not  sufficient  to  warrant  a  conviction,  where 
the  Indictment  or  information  is  for  keeping 
such  bouse.  The  keeping  is  an  essential  ele- 
ment of  the  offense,  and  by  "keeping"  is 
meant  having  the  government  of,  and  exercis- 
ing control  and  direction  over,  the  house,  and 
the  conduct  of  the  inmates  thereof.  As  there 
was  no  proof  that  the  defendant  In  this  case 
had  or  exercised  any  government,  manage- 
ment, or  control  over  the  house  described  in 
the  information,  there  was  no  proof  that  she 
was  a  keeper  thereof,  and  no  proof  to  warrant 
the  conviction.  The  Jury  should  have  been 
Instructed  that  the  keeping,  as  herein  defined, 
was  an  essential  element  of  the  offense  of 
which  the  accused  was  charged,  but  nowhere 
in  the  instrncHons  were  they  so  directed.  It 
was  not  enough  for  the  court  to  have  Instruct- 
ed the  Jury,  In  general  terms,  that  the  burden 
was  upon  the  territory  to  establish  the  guilt 
of  the  accused,  and  to  establish  each  mate- 
rial element  of  the  offense  to  the  satisfaction 
of  the  Jury  by  the  evidence,  beyond  a  reason- 
able doubt;  but  the  defendant  was  entitled 
to  have  the  court  Instruct  the  jury  as  to  what 
were  the  material  elements  of  the  offense,  and 
that  the  keeping  (that  Is,  the  control,  manage- 
ment, and  direction)  of  the  house  was  an  es- 
sential element  of  the  offense.  This  the  court 
in  this  case  did  not  do,  but,  on  the  contrary, 
refused  to  so  Insrtruct  when  requested  by  the 
defendant.  The  defendant  asked  the  follow- 
ing instructions:  "(1)  The  Jury  are  Instructed 
that,  before  you  will  be  Justified  In  finding  a 
verdict  of  guilty  against  the  defendant,  you 
must  be  satisfied  by  the  evidence  In  the  case, 
beyond  a  reasonable  doubt,  that  the  defend- 
ant. Kittle  Nelson,  was  the  keeper  of  a  bawdy- 
house,  In  manner  and  form  as  charged  in  the 
Information;  and  It  Is  Incumbent  upon  the 
territory  to  establish  that  fact,  by  affirmative 
proof,  beyond  a  reasonable  doubt.  (2)  You 
are  Instrticted  that  by  the  term  'keeper,'  as 
used  In  this  connection,  Is  meant  the  person 
In  charge  and  control  of  the  house  In  qiiestlon, 
and  having  the  management  of  such,  as  dis- 
tinguished from  the  other  Inmates  thereof. 
(3)  You  are  further  instructed  that,  although 
yon  should  find  from  the  evidence  In  this  ca.se 
that  the  defendant.  Kittle  Nelson,  was  an  In- 
mate of  the  house  In  question,  and  although 
you  should  And  that  said  house  was  a  house 
of  prostitution,  unless  you  further  find  from 
the  evidence,  beyond  a  reasonable  doubt,  that 
she  was  the  keeper  of  the  same,  your  verdict 
should  be  'Not  guilty.' "  These  In.structlons 
embrace  proper  principles  of  law  governing 
this  case.     As  they  were  not  given  In  the  gen- 


eral charge  of  the  court,  it  was  manifest  error 
for  the  conrt  to  refuse  them  when  requested 
by  the  defendant.  For  the  errors  herein  stat- 
ed the  Judgment  of  the  court  below  must  be 
reversed.  The  Judgment  Is  reversed  and  the 
cause  remanded  for  a  new  trial.  All  the  Jus- 
tices concurring. 


PENTECOST  et  al.  v.  STILES. 

(Supreme  Court  of  Oklahoma.    July  30,  1897.) 

Taxation — Assbsshbnt — Listino  —  Pbesuhptioxs 

— Equalization  FKOCBBniNos— Sale— Notice — 

Certificate — Mdnicipal  Ordinances — Amend- 

MBNT. 

1.  The  law  presnmes  that  a  taxing  officer  on 
whom  is  imposed  a  specific  duty  has  regularly 

performed  his  duty,  and  that  the  proceeding  in 
the  required  respect  was  regularly  performed; 
and  in  an  attack  made  against  the  levy  and  col- 
lection of  the  usual  and  ordinary  taxes  on  the 
ground  that  the  assessment  list  was  not  taken 
by  the  required  officer  it  will  be  presumed  that 
the  listing  was  regularly  done,  until  the  con- 
trary clearly  appears. 

2.  Under  the  statute  of  this  territory,  how- 
ever, the  listing  of  property  for  taxation  is  not 
a  prerequisite  to  a  valid  assessment.  It  is 
made  the  duty  of  the  owner  to  furnish  such  list 
to  the  assessor,  and  the  duty  of  the  assessor  to 
procure  the  list  from  the  owner;  but  the  list 
seems  to  bo  required  only  for  the  purpose  of 
better  enabling  the  assessor  to  know  what  the 
property  is,  and  its  value;  and,  where  the  own- 
er fails  to  furnish  the  list  required  by  law,  it 
is  then  the  duty  of  the  assessor  to  assess  the 
property  from  other  sources  of  information. 

3.  In  amending  a  section  of  a  city  ordinance 
it  is  not  necessary  to  Incorporate  into  the 
amendatory  section  the  provision  of  the  ordi- 
nance to  be  amended;  but  what  is  required  is 
that  the  amending  section  shall  contain  the 
entire  provision  on  the  subject  contained  in  the 
old  section,  and  which  it  is  desired  to  enact  by 
the  new  section,  thus  leaving  the  former  sec- 
tion as  entirel.v  repealed. 

4.  The  law  does  not  require  that  the  proceed- 
ings of  the  territorial  board  of  equalization 
should  be  signed. 

5.  The  supreme  court  cannot  say  that  proper 
notice  for  a  tax  sale  was  not  given  where  the 
notice  of  the  sale  of  the  particular  property  is 
not  brought  into  the  record. 

6.  The  certificate  of  sale  of  lands  for  taxes 
required  by  the  law  to  be  executed  by  the  coun- 
ty treasurer  on  making  the  sale  is  for  the  bene- 
fit and  protection  of  the  purchaser,  whetlier  he 
be  an  individual  or  the  county;  and  the  failure 
of  the  treasurer  to  mnke  and  execute  this  cer- 
tificate in  no  way  affects  the  validity  of  the 
sale,  which  may  he  proven  by  other  evidence, 
if  the  certificate  is  not  issued. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Logan  county;  before 
Justice  Prank  Pale. 

Action  by  Henry  W.  Pentecost  and  another, 
administrators  of  the  estate  of  Francis  R.  Mc- 
Kennon,  deceased,  against  Joseph  Stiles.  Prom 
a  Judgment  for  defendant,  plaintiffs  bring  er- 
ror.   Aflflnued. 

Fred  M.  Elkln  and  Harper  S.  Cunningham, 
for  plaintiffs  in  error.  A.  H.  Huston  and  Green 
&  Strang,  for  defendant  In  error. 

BIERER,  J.  This  action  was  brought  by 
Harry  W.  Pentecost  and  Samuel  Murjihy,  as 
administrators  of  the  estate  of  Francis  R.  Mc- 
Kennon,  deceased,  to  eiijoln  the  defendant  from 
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Iwulog  a  tax  deed  to  certain  real  estate  in  the 
city  of  Guthrie.  On  trial  liad  l)efore  the  court 
evidence  was  offered  by  the  plaintiffs,  at  tli« 
close  of  which  the  defendant  interposed  a  de- 
murrer to  the  evidence,  which  was  sustained  by 
the  court,  and  judgment  rendered  for  the  de- 
fendant denying  the  Injnnction  as  prayed  for. 
It  is  claimed  by  the  plaintiffs  that  there  were  a 
number  of  fatal  irregularities  In  the  assessment 
and  levy  of  the  taxes  for  the  year  1892,  and  the 
sale  of  the  property  therefor,  and  upon  which 
it  is  alleged  the  coimty  trea.surer  was  about  to 
if  sue  a  tax  deed  to  the  property.  These  will  be 
noticed  in  their  order. 

The  first  objection  to  the  validity  of  the  tax 
upon  these  several  pieces  of  property  is  that  the 
assessment  was  not  made  by  the  assessor,  but 
was  made  by  a  deputy  assessor;  and  it  is  claim- 
ed that  under  the  statutes  of  this  territory  there 
is  no  provision  of  law  for  a  deputy  assessor; 
that  the  law  requires  the  assessment  to  be  made 
by  the  assessor,  and,  no  provision  being  made 
permitting  his  duties  to  be  done  by  a  deputy, 
that  an  assessment  made  by  a  deputy  assessor 
l8  void.  Such  an  objection  made  to  the  validity 
of  a  tax  proceeding,  if  it  were  supported  by  tlie 
facts,  might  pertiaps  be  a  serious  one,  but  it  is 
not  now  necessary  for  us  to  pass  upon  the  ques- 
tion as  to  whether  or  not  an  assessment  can  be 
made  by  a  deputy  assessor,  for  the  reason  that 
the  record  does  not  show  that  this  assessment 
was  so  made.  There  is  in  tl>e  record  what  is 
termed  an  "assessment  list,"  but  the  list  crffered 
does  not  6bow  what  year  it  was  for,  nor  when 
it  was  filed.  There  is  nothing  to  show  that  this 
was  the  assessment  list  returned  for  that  year, 
and  nothing  to  show  ttiat  tliere  was  no  other 
assessment  list  returned.  The  only  thing  pre- 
sented to  indicate  that  the  list  returned  was 
the  assessment  list  for  that  year  is  that  the 
blank  certificate  to  the  affidavit,  which  is  a  part 
of  the  list,  is  filled  in  with  the  date  February 
17,  1892,  and  this  is  signed  by  "A.  C.  Potter, 
Deputy  Assessor."  The  list,  however,  is  not 
signed  by  F.  R.  McKennon,  whose  assessment 
for  some  year,  not  stated.  It  purports  to  be;  and 
as  the  list,  when  made,  is,  under  the  law,  re- 
quired to  be  both  signed  and  sworn  to  by  the 
person  moiling  the  list,  it  Is  very  doubtful 
whether  this  could  in  any  respect  be  considered 
a  list  for  assessment  In  any  event.  It  certahi- 
ly  cannot  be  sufflcirat  to  overcome  the  presump- 
tion that  the  officer  authorized  by  law  perform- 
ed his  legal  duty.  Besides,  the  statute  provides 
that  each  owner  of  property  sliall  make  an  as- 
sessment list,  under  oath,  of  his  property  subject 
to  taxation,  and  shall  In  such  list  state  the  value 
of  the  property  assessed;  and,  if  the  owner  of 
the  property  falls  to  do  so,  the  law  then  makes 
It  the  duty  of  the  assessor  to  assess  the  value  of 
the  property  as  best  he  can.  St.  1890,  i  6134. 
This  assessment  list  appears  by  the  statute  not 
to  be  required  as  a  necessary  prerequisite  to  a 
▼alld  assessment,  but  It  is  required  to  be  given 
In  order  that  the  assessor  may  have  the  state- 
ment under  oath  of  the  owner  of  the  property, 
as  to  the  value  of  the  property,  and  which 
should  be  taken  as  the  most  appropriate  evi- 


dence of  what  the  property  is  worth.  It  la. 
however,  as  much  the  duty  of  the  owner  of  tbe 
property  to  furnish  this  list  to  the  assessor,  and 
thus  aid  the  assessor  in  liis  work  of  fixing  prop- 
erty values,  as  it  Is  for  the  assessor  to  procure 
the  list  from  tbe  owner.  And  the  statute  plain- 
ly directs  that  if  the  list  is  not  furnished,  elth^ 
by  neglect  or  refusal  on  the  part  of  the  owoer 
of  the  property,  then  the  assessor  shall  ascer- 
tain and  estimate  the  value  of  the  property 
from  other  sources  and  other  means.  And  if 
the  assessment  list  set  out  in  the  record  should 
be  held  to  liave  Ijeen  the  only  list  returned  of 
this  proi)erty  for  the  year  1892,  tlien  the  owner 
of  the  property,  or  those  who  have  succeeded 
him,  could  not  complain  because  there  was  no 
valid  list.  Tlie  assessment  may  be  valid  with 
no  list  at  all;  and  no  otlier  complaint  than  this 
is  made  to  the  validity  of  the  assessment. 

Tlie  next  objection  to  the  tax  proceeding  is 
tiiat  the  ordinance  under  which  the  taxes  of  tbe 
city  of  Guthrie  were  assessed  against  this  prop- 
erty is  void.  It  api)ear8  that  the  city  passed 
an  ordinance  levying  the  city  tax  on  the  1st 
day  of  Septemtier,  1892,  the  ordhiance  being 
in  four  sections;  and  tliat  on  the  8th  day  of 
September,  1892.  section  1  of  the  first  ordi- 
nance, and  which  was  the  section  which  levied 
the  general  taxes  for  the  city,  was  amended. 
The  objection  upon  this  part  of  the  case  is  not 
very  clearly  stated,  but  we  understand,  from 
the  argument  of  counsel,  the  objection  to  l>e 
that  the  second  ordinance  did  not  contain  the 
amended  section  as  well  as  the  provisions  that 
are  inconxirated  into  the  section  as  amended. 
It  seems  to  be  claimed  that  the  language  of 
section  m2  of  the  Statutes  of  1890,  relating  to 
cities  of  the  first  class,  that  "no  ordinance  shall 
be  revised  or  amended,  unless  the  new  ordi- 
nance contain  the  entire  ordinance  revised,  or 
the  section  or  sections  amended,"  means  that, 
in  amending  a  city  ordinance,  in  the  amended 
ordinance  shall  be  set  out  the  language  of  the 
section  amended  as  well  as  tbe  amendatory 
provision.  We  do  not  thhik  this  is  a  proper 
construction  of  the  statute.  We  construe  the 
laugiuige  of  tile  statute  to  mean  tliat  where  a 
section  of  a  prior  ordinance  is  amended  the 
amendatory  section  shall  contain  tbe  entire  re- 
vision of  tlie  old  section;  that  is,  where  a  sec- 
tion of  an  ordinance  is  amended,  that  section 
must  be  repealed,  and  all  the  provisions  of  the 
ordinance  relating  to  the  particular  matter  con- 
tained in  the  amended  section  of  the  old  ordi- 
nance must  be  contained  in  the  corresponding 
section  of  the  new  ordinance.  Under  this  con- 
struction, the  ordinance  hi  question  fulfills  all 
the  requirements  of  tbe  statute. 

It  is  also  claimed  by  plaintiffs  in  error  that 
the  tax  sale  shouM  be  enjoined  because  the  pro- 
ceedings of  tlie  territorial  board  of  equalization 
for  the  .vcar  1892  were  not  signed  by  tbe  mem- 
bt-rs  of  the  board,  or  by  any  one  on  their  be- 
Iialf.  It  appears  from  the  transcripts  of  the  rec- 
ords taken  from  the  auditor's  office,  and  intro- 
duced in  evidence  by  the  plaintiffs,  that  the 
board  did  meet  at  the  time  provided  by  law,  and 
did  act  upon  the  assessment,  and  make  an  equal- 
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tzatlon  thereof.  These  proceedlnga  do  not  ap- 
pear to  hare  been  slKned  by  any  one,  but  that 
the  proceedlnga  were  had  appears  beyond  ques- 
tion; In  (act,  It  is  not  asserted  that  they  were 
not  liad.  No  section  of  the  law  has  been  re- 
ferred to  by  counsel,  and  we  have  found  none, 
tliat  requires  these  proceedings  to  be  signed  by 
the  board. 

The  next  contention  of  plaintifTs  in  error  Is 
that  the  publication  notice  of  the  tax  sale  waa 
not  made  at  the  time  required  by  law,  but  that 
it  was  made  at  an  earlier  date  than  the  statute 
provides.  The  record  does  not  show  when  the 
publication  notice  for  the  sale  of  the  lots  in 
question  was  made.  There  is  contained  in  the 
record  what  purports  to  lie  the  affidavit  of  the 
publisher  tiiat  he  did  publish  a  delinquent  tax 
list,  of  which  it  Is  stated  a  copy  is  thereto  at- 
tached, but  there  Is  no  copy  attached  to  the  affi- 
davit, nor  is  it  anywhere  else  in  the  record;  so 
that  we  are  unable  to  say  that  the  publication 
was  not  properly  made. 

The  only  further  objection  that  is  relied  on  to 
enjoin  the  tax  deed  is  that  the  sale  was  void 
because  the  county  treasurer  failed  to  sign  the 
certificate  of  the  tax  sale.  8e<-tlon  3637  of  the 
Statutes  of  18i)8,  under  which  this  sale  was 
made,  provides  that  the  purchaser  of  any  tract 
of  land  sold  by  the  county  treasurer  for  taxes 
is  entitled  to  a  certiticate  In  writing,  describing 
the  land  puivhased.  and  giving  the  amount 
which  he  has  iMid,  and  the  time  when  the  pur- 
chaser will  be  entitled  to  a  deed,  and  requires 
that  the  county  treasurer  shall,  hi  his  otHclal 
capacity,  sign  and  acknowledge  this  certificate. 
And  section  MWi  of  the  same  statutes  provides 
that  whenever  the  county  ti'easnrer  of  a  county 
shall  Ud  off  any  real  estate  in  the  name  of  the 
county  be  shall  make  out  a  certificate  of  pur- 
chase to  said  county,  just  as  he  Is  required  to 
do  if  tlie  sale  Is  made  to  some  person  other  than 
the  county.  It  appears  in  evidence  that  after 
the  sale  was  made  by  the  county  treasurer  he 
uid  draw  up  a  certificate,  but  this  was  retahied 
in  the  county  treasurer's  office,  unsigned,  for 
the  reason,  as  the  treasurer  states,  that  the  cus- 
tom in  the  office  had  been  not  to  sign  the  cer- 
tificates, but  to  retain  them  in  that  form  until 
some  person  came  In,  as  was  often  done,  and 
took  an  assignnient  of  the  certificate  from  the 
county  treasurer,  wlieii  the  certificate  would  be 
completed,  and  delivered  to  such  person.  The 
statute  evidently  intended  titat  the  county  treas- 
urer should,  within  a  reasonable  time  (there 
appearing  to  be  no  time  fixed)  after  the  tax 
sale,  make  and  sign  such  certificate,  and  de- 
liver it  to  the  purchaser,  if  there  was  one,  other 
than  the  county,  or  to  retain  it  Ui  the  treasurer's 
office  where  the  sate  was  made  to  the  cotmty; 
but  failure  to  do  this  would  in  no  way  afTect  the 
validity  ot  the  tax  sale.  This  certificate  is,  un- 
der the  express  language  of  the  statute,  pre- 
sumptive evidence  of  the  regularity  of  all  the 
proceedings  prior  thereto.  It  Is  not  required 
for  the  purpose  of  makhig  a  tax  proceeding 
valid,  but  in  order  that  the  purchaser,  whetber 
tliat  be  some  individual  or  the  county,  may 
have  a  duly  drawn  and  properly  executed  evi- 


d«ice  of  the  purchase.  The  tax  sale,  so  far  as 
the  owner  of  the  property  is  concerned,  may  be 
as  valid  without  this  certificate  as  with  it.  It 
may,  however,  be  more  difflctilt  to  prove  tbe 
tax  sale,  and  that  the  purchaser  has  acquired 
a  lien  on  the  property  which  he  claims  to  bold 
by  virtue  of  such  snle  and  the  payment  of  the 
tax,  without  the  certificate  than  with  it.  In  this 
case  the  fact  that  the  sale  was  made  Is  not  dis- 
puted. It  is,  indeed,  alleged  in  plaintiffs'  peti- 
tion. We  find  no  error  In  the  judgment  appeal- 
ed from,  and  It  Is  therefore  affirmed. 

DALB,  C.  J.,  having  presided  In  the  court 
below,  not  sitting;  all  tbe  other  justices  con- 
currii^. 


SON  V.  TEERITORT. 

(Supreme  Court  of  Oklahoma.    July  30,  1897.) 

Homicide — Hotivb — Bvidenoc. 

1.  Where  the  prosecution  rely  for  a  conviction 
upon  circuiiiHtaiitial  evidence  alone,  and  it  is 
souKht  by  the  ti>stimony  of  witnesses  as  to  the 
conduct  and  nets  of  the  deceased  to  show  a  mo- 
tive upon  the  part  of  the  accused  for  the  kill- 
ing, and  it  does  not  appear  that  such  acts  and 
couduct  of  the  deceaswi  were  brouRht  to  the 
knowledge  of  the  accused,  Md  prejudicial  er- 
ror. 

2.  In  order  to  establish  a  motive  for  tbe  com- 
mission of  a  crime,  it  is  essential  ttiat  the  facts 
u^on  which  tbe  motive  is  assigned  shall  be 
within  the  knowledge  of  the  party  accused. 

(Syllabus  by  the  (3ourt.) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  C.  Tlarsney. 

Alfred  Son  was  convicted  of  murder,  and  he 
brings  error.    Reversed. 

On  the  23th  day  of  April,  1805,  the  grand 
Jury  of  D  county  returned  an  indictment 
against  Bailey  Son,  Alfred  Son,  Dick  Yeager 
(alias  Zipp  Wyatt),  Dan  McKinzie,  and  Grant 
Pettyjohn,  charging  said  parties  with  the  mur- 
der of  one  Fred  Hoffman.  The  case  was  tak- 
en upon  a  change  of  venue  to  Canadian  coun- 
ty,  and  the  defendant  Alfred  Son  tried  upon 
the  indictment.  Upon  tbe  first  trial  the  jury 
disagreed.  The  second  trial  resulted  In  a  con- 
viction of  tbe  defendant  Alfred  Son,  the  Jury 
fixing  tbe  punishment  at  Impriiionment  for 
life.  A  motion  for  a  new  trial  was  overruled, 
and  the  sentence  of  tbe  court  pronounced  In 
accordance  with  the  verdict.  To  reverse  the 
judgment  of  the  lower  court,  the  case  la 
brought  here,  and  numerous  errors  are  assign- 
ed for  tbe  consideration  of  this  court,  only 
one  of  which  we  deem  It  necessary  to  con- 
sider. Upon  the  trial  of  the  cause  In  the 
lower  court,  certain  testimony  offered  by  the 
prosecution  went  to  the  jury,  over  the  objec- 
tion of  counsel  for  the  appellant,  and  it  is 
claimed  that  in  admitting  such  testimony  the 
court  committed  prejudicial  error.  In  order  to 
arrive  at  a  proper  understanding  of  wliat  waa 
involved  In  the  testimony  objected  to,  it  la 
necessary  to  review  at  some  length  the  facts 
as  we  gather  them  from  a  reading  of  tbe  evi- 
dence.   It  appears  that  Fred  Hoffman,  tbe 
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person  whom  the  appellant  Is  charged  to  have 
murdered,  was  killed  by  some  person  or  per- 
Dons  on  January  22,  189o.  At  the  time  of 
such  liilUng,  Hoffman  was  traTelIng  from  his 
home,  some  distance  southwest  of  Taloga,  to 
that  place;  and  his  body  was  discovered  at  a 
point  about  3>^  miles  southwest  of  Taloga  on 
January  26th,  and  when  so  discovered  was  in 
a  place  by  the  witnesses  termed  a  "blowhole," 
in  the  sand  hills  near  the  South  Canadian 
river,  and  about  75  to  100  feet  from  the  road 
which  HofTman  was  traveling  upon  Just  pre- 
vious to  the  time,  as  it  appears  from  all  the 
testimony  and  circumstances  in  the  case,  he 
was  murdered.  Hoffman  was  shot  twice,  as 
the  evidence  showed, — one  bullet  hole  near  the 
heart,  and  one  wound  by  a  bullet  entering  the 
mouth,  and  coming  out  through  the  top  of  the 
head.  Within  about  25  feet  from  where  the 
body  of  Hoffman  was  found  lay  the  dead 
body  of  bis  horse.  The  animal  had  been 
killed  by  a  shot  from  a  rifle  or  revolver,  the 
bullet  having  passed  through  its  neck.  The 
first  shot  received  by  Hoffman  was  the  one 
near  the  heart,  as  the  one  in  the  mouth  ap- 
peared from  the  direction  In  which  the  bul- 
let ranged  to  have  been  fired  after  Hoffman 
had  fallen  to  the  ground,  and  at  such  a  close 
range  as  to  powder-bum  his  face.  In  and 
about  the  vicinity  of  Taloga  for  a  few  days 
prior,  and  upon  the  morning  of  the  day  when 
It  must  be  presumed  from  the  evidence  Hoff- 
man was  killed,  there  api)eared  a  person 
styled  by  some  of  the  witnesses  as  "Buck,"  by 
others  as  "Red  Buck,"  while  still  others  spoke 
of  him  as  "Yeager,"  and  one  witness  gave 
his  real  name  as  "Bert  Collins."  As  devel- 
oped by  the  evidence  upon  the  trial,  the  per- 
son so  styled  and  named  was  a  notorious  out- 
law,—given,  according  to  public  rumor,  to 
train  and  expre.ss  robbery.— and  upon  whose 
head  the  express  companies  operating  in  this 
territory  had  set  a  price.  This  man  was 
seen  to  be  frequently  in  the  company  of  Bai- 
ley Son  and  Alfred  Son  and  Grant  Pettyjohn, 
and  was  on  apparent  terms  of  Intimacy  with 
such  parties.  On  the  morning  Hoffman  was 
killed,  Alfred  Son,  the  appellant,  left  the  town 
of  Taloga,  driving  two  horses  hitched  to  a 
single-seated  buggy.  In  the  buggy,  and  rid- 
ing with  him,  was  Collins,  the  outlaw,  who 
was  leading  a  gray  horse.  Both  Son  and 
Collins  were  armed,— the  former  w^lth  a  re- 
volver, and  the  latter  with  a  revolver  and  a 
Winchester  rifle.  Son  and  Collins  left  town 
driving  In  a  southwesterly  direction  along  the 
same  road  which  Hoffman  was  traveling  In 
coming  Into  the  town.  It  developed  in  the 
testimony  offered  by  the  prosecution  that  Al- 
fred Son  was  paying  attention,  as  suitor,  to  a 
young  lady,  who  had  sent  him  a  note  asldng 
hun  to  come  out  to  where  she  was  staying  and 
take  her  to  town,  and  that  the  trip  out,  upon 
the  part  of  Son,  was  to  comply  with  this  re- 
quest. Just  before  Son  left  Taloga  he  pro- 
cured a  box  of  cartridges  for  his  revolver,  ana 
was  In  and  about  a  saloon  with  Collins,  drink- 
ing, and  In  fact  became  considerably  Intoxi- 


cated, and  shot  off  his  revolver  in  the  air,  and 
so  conducted  himself  that  the  staoie  man 
where  Son  procured  the  buggy  with  which 
to  make  the  trip  was  about  to  take  the  same 
away  from  him,  when  Collins  interposed,  and 
induced  him  to  permit  Son  to  use  the  rig. 
upon  Collins'  statement  that  he  would  see 
that  the  team  was  properly  cared  for.  Un- 
der the  evidence  It  appears  that  Hoffman 
must  have  been  killed  about  the  time  Son  and 
tlie  outlaw,  Collins,  would,  by  traveling  at 
an  ordinary  gait,  meet  him.  One  of  the  wit- 
nesses testified  that  she  saw  Hoffman  cross 
the  ford  on  the  river,  and  about  15  minutes 
thereafter  saw  a  buggy  coming  from  an  oppo- 
site direction.  Hoffman  was  killed  at  a  point 
about  one-half  mile  from  the  ford.  The  bag- 
gy she  saw  was  the  one  Son  was  riding  in. 
At  the  time  she  saw  the  buggy  the  outlaw 
was  not  with  Son,  and  the  gray  horse  bad 
also  disappeared.  About  the  time  Son  and 
the  outlaw  were  in  the  vicinity  of  the  place 
where  Hoffman  was  killed,  shots  were  heard, 
which,  from  their  sound  and  the  appearance 
of  the  smoke,  were  close  to  that  pomt.  When 
the  body  of  Hoffman  was  discovered,  on  the 
26th  day  of  January,  four  days  after  he  was 
presumed  to  have  been  killed,  parties  search- 
ing for  a  clew  to  the  murderers  found  the 
track  of  a  buggy  which  bad  left  the  road 
near  the  point  where  the  body  was  foimd,  driv- 
en up  to  the  rim  of  the  blowhole,  a  distance  of 
from  25  to  50  feet  from  the  road,  and  stopped; 
and,  from  the  place  where  the  buggy  stopped, 
two  persons  had  walked  in  the  direction  of 
tlie  body,  and  near  thereto,  and  then  re- 
turned to  the  buggy.  Two  horses  had  been 
driven  to  the  buggy,  as  was  evidenced  by 
their  tracks.  About  100  feet  south  of  where 
the  buggy  stood  were  found  tlie  tracks  of 
two  more  persons  leading  to  and  out  from  the 
blowhole  where  the  body  of  Hoffman  was 
found.  About  two  hours  after  the  shooting 
was  heard  in  the  vicinity  of  the  place  where 
the  body  of  Hoffman  was  afterwards  found, 
a  party  was  seen,  upon  a  gray  horse,  riding 
away  from  such  point  In  the  fall  of  the 
year  1894  one  express  robbery  had  occurred 
at  Woodward,  Okl.,  and  another  at  Canadian 
City,  Tex.,  and  the  WriUs-Fargo  Kspress  Com- 
pany were  trying  to  locate  and  arrest  the  per- 
sons engaged  in  such  robberies.  Hoffman 
was  county  treasurer  of  D  countj',  and 
United  States  commissioner,  and  was  also  se- 
cretly trying  to  aid  the  express  company  in 
ferreting  out  the  parties  who  committod  the 
robberies  referred  to.  The  prosecm  re- 
lied solely  upon  circumstantial  evlden.  e  to 
convict.  The  defense  offered  no  testimony. 
Upon  the  trial  of  the  case  one  T.  M.  Cook, 
over  the  objection  of  counsel  for  the  defend- 
ant, was  permitted  to  testify  to  the  fact  that 
Hofllnan  was  employed  as  a  detective  to  fer- 
ret out  the  parties  who  had  committed  the 
express  robberies  which  had  occurred  at 
Woodward,  and  that  his  efforts  were  directed 
towards  fastening  the  guilt  for  such  crime 
upon  the  near  relatives  of  the  defendant  Son. 
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One  Hicks  was  also  placed  upon  the  stand  by 
the  prosecution,  who  testified  that,  Just  prior 
to  his  death,  Hoffman  stated  to  him  that  he 
was  engaged  In  looking  up  testimony  con- 
cerning the  express  robbeiy  at  Canadian  City, 
Tex.  While  it  appears  from  the  record  that 
counsel  for  defendant  interposed  objections 
to  the  testimony  of  the  witness  Hicks,  yet  it 
Is  donbtful  if  the  objections,  as  Interposed, 
should  be,  by  themselves,  considered  as  suffi- 
cient to  authorize  this  court  in  holding  them 
good.  Thomas  Smith  also  testified,  over  the 
objection  of  counsel  for  defendant,  that  Hoff- 
man, Just  prior  to  Ids  death,  was  charging  de- 
fendant aud  bis  relatives  with  the  express 
robbery  at  Woodward,  and  ttiat  Hoffman 
showed  him  letters  that  be  wrote,  and  also 
received,  relative  to  that  matter.  The  wit- 
ness Cook  testified  that  it  was  not  generally 
known  that  Hoffman  was  engaged  in  such 
work.  Other  questions  were  aslced  and  an- 
swers given  relative  to  the  same  matter,  to 
which  objections  were  not  properly  taken; 
and  the  court,  upon  bis  own  motion,  withdrew 
from  the  consideration  of  the  Jury  all  the 
evidence  touching  the  letters.  When  counsel 
for  the  territory  first  began  interrogating  the 
witness  for  the  purpose  of  showing  that  Hoff- 
man was.  Just  prior  to  his  death,  at  work  try- 
ing to  implicate  the  defendant  and  bis  asso- 
ciates in  the  express  robberies,  and  upon  ob- 
jection being  made  to  sach  testimony,  the 
court  very  frankly  stated  that  be  thought  that 
the  teHtiuiony  showing  that  Hoffman  was  em- 
ployed by  the  express  company  to  apprehend 
the  parties  who  had  committed  the  robbery 
competent,  If  such  efforts  were  directed  to- 
wards the  defendant  then  upon  trial,  or  any 
person  jointly  indicted  with  him.  But  after 
the  witness  had  answered  that  Hoffman  was 
so  engaged,  and  upon  motion  of  counsel  for 
defendant  to  strike  out  for  the  reason  that 
the  statements  of  Hoffman  as  to  his  employ- 
ment were  declarations  made  in  the  aU-ience 
of  the  defendant,  the  court  said  that  "unless 
the  Icnowledge  that  he  (Hoffman)  was  work- 
ing for  that  purpose  was  brought  home  to 
the  defendant,  or  some  person  working  with 
him,  it  was  not  competent";  and  tiie  court 
then  asked  the  witness  this  question:  "Do 
yon  know  anything  about  these  defendants, 
or  of  thl.«  man  who  has  been  described  as 
•Wyatt,'  'Ited  Buck,'  etc.?  Do  you  know  any- 
thing of  tliehr  having  Imowledge  of  the  busi- 
ness in  which  Mr.  Hoffman  was  engaged,— 
that  particular  business?"  To  which  the 
witness  answered,  "I  do  not"  After  this 
question  and  answer  the  witness  was  permit- 
ted, over  the  objection  of  counsel  for  defend- 
ant, to  testif.v  that  Hoffman  was  engaged  in 
working  up  the  evidence  concerning  the  ex- 
press robbery,  against  the  near  relatives  of 
the  defeudant  For  some  reason— and  we 
Judge,  from  the  statement  of  tlie  court,  that 
it  was  inadvertence— the  testimony  of  this 
and  other  witnesses  toucblug  tills  matter  was 
not  withdrawn  from  the  consideration  of  the 
Jury,  although  no  attempt  was  made  to  show 


that  the  defendant  on  trial,  or,  in  fact,  the 
parties  Jointly  indicted  with  him,  ever  knew 
or  had  any  cause  to  believe  that  Hoffman  was 
engaged  in  an  attempt  to  connect  them  with 
an  express  robbery. 

Houston  &  llanim.  Asp,  Shartcl  &  Cotf  Ing- 
ham, and  H.  J.  Ray,  for  plaintiff  in  error.  H. 
G.  Sprlngsfun,  ("o.  Atty.  (Kdward  Black  and 
J.  C.  McKnigiit,  of  counsel),  for  the  Territory. 

DALE,  C.  .T.  (after  stating  tlie  fact.'!),  "miere 
circumstantial  evidence  alone  is  relied  uiKtn 

;  for  a  conviction,  proof  of  a  motive  uiK>n  the 
I»art  of  the  accused  which  would  induce  him  to 
commit  the  crime  is  always  competent,  and. 
It  a  strong  motive  be  shown,  unquestionably 
It  would  require  a  less  amount  of  other  evi- 
dence to  bring  about  a  conviction.  In  other 
words,  motive  to  commit  crime.  If  shown,  may 
in  many  cases  be  sufficient  alone,  almost,  to 
induce  a  belief  of  guilt.  Upon  the  other  baud, 
where  no  motive  for  the  commission  of  a 
crime  can  be  shown  it  Is  almost  Impossible  to 
convince  the  mind  of  guilt.  Men  do  not  ordi- 
uaril}-  commit  grave  crimes  unless  there  is 
In  their  minds  a  motive  strong  enough  to  over- 
come the  natural  repugnance  against  crime, 
and  tlie  fear  of  punishment  which  usually  fol- 
lows detection.  This  view  of  this  question  Is 
so  universally  recognized  as  being  true  that 
it  has  become  Incorporated  into  the  law,  and 
In  almost  all  cases  where  the  guilt  of  a  defend- 
ant depends  upon  the  facts  and  circumstances 
in  proof  in  the  case  the  court  instructs  the 
Jury  to  consider  the  motive  or  lack  of  motive 
which  the  proof  shows  may  or  may  not  exist 
in  the  mind  of  a  defendant  on  trial  charged 

:  with  crime.  Such  being  the  law.  It  was  right 
and  proi^er  for  the  court  in  the  trial  of  this 
case  to  permit  the  territory  to  establish  up- 
on the  part  of  this  defendant  and  those  as- 
sociateil  with  him  a  motive  for  the  killing 
of  Hoffman;  and.  if  it  could  have  been  shown 
that  Hoffman  was  engaged  in  the  attempt  to 
fasten  the  responsibility  for  express  robberies 
upon  them,  it  was  proper  to  permit  the  proof, 
if,  as  the  court  well  said,  the  knowledge  of 
what  Hoffman  was  doing  was  brought  home 
to  the  parties  charged  witii  the  killing.  But 
we  think,  when  the  prosecution  closed  its  case 
without  supplying  such  proof,  either  by  the 
direct  testimony  of  witnesses,  or  by  proof  of 
facts  or  circumstances  from  which  the  Jury 
might  reasonably  infer  that  the  defendant  had 
such  a  knowledge,  prejudicial  error  was  com- 
mitted against  the  defendant.  The  only  prop- 
er office  which  the  proof  of  Hoffman's  efforts 
against  the  defendant  and  his  associates  could 
fill  was  for  the  purpose  of  showing  a  motive 
upon  their  part  strong  enough  to  tempt  them 
to  the  murder  of  Hoffman.  This  was  the 
view  which  tlie  trial  court  took,  as  Indicated 
by  the  statement  that  "unless  the  knowledge 
that  he  (Hoffnuin)  was  working  for  that  pur- 
pose was  brought  home  to  the  defendant,  or 
some  persons  working  with  him.  It  was  not 
competent"    The  evidence  in  this  case  does 
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not  meet  this  requirement,  because  It  does 
i.ot  appear  that  the  defendant,  or  those  with 
whom  be  associated,  knew  what  Hoffman  was 
engaged  In;  neither  does  it  appear  that  any 
attempt  was  made  to  bring  such  knowledge 
home  to  such  parties.  A  motive  cannot  oper- 
ate to  influence  until  the  facts  which  create 
the  motive  exist.  The  facts  upon  which  a 
motive  is  based  cannot  operate  upon  the  mind 
until  they  are  known  by  the  imrty  against 
whom  the  motive  Is  assigned.  If  one  person 
should  contemplate  and  undertake  a  great 
wrong  against  another,— such  a  wrong  as 
would  Induce  in  the  mind  of  the  person  against 
whom  it  was  directed  a  motive  to  kill,— and 
yet  such  contemplated  MTOng  was  unknown  to 
the  party,  it  cannot  be  justly  said  that  a  mo- 
tive to  kill  could  exist,  because  the  part.v 
wronged  had  no  knowledge  of  the  facts  which 
would  be  nceessarj'  to  create  the  motive.  Ap- 
plying this  reasoning  to  the  case  under  con- 
sideration, it  does  not  appear  that  the  defend- 
ant, or  any  of  the  persons  Jointly  indicted 
with  him,  knew  that  Hoffman  was  trying  to 
Implicate  him  or  any  of  their  friends  In  the 
express  robberies.  Upon  the  other  hand,  It 
does  appear  by  the  testimony  of  at  least  one 
witness  tliat  such  fact  was  not  generally 
known.  In  the  absence  of  proof  of  knowl- 
edge ui)on  the  part  of  the  defendant,  the  evi- 
dence was  IniproiKjr  to  show  a  motive  to  kill. 
It  ponld  not  have  been  offered  or  received  for 
liny  other  punwse.  We  cannot  tell  how  much 
weight  the  jury  may  have  attached  to  such 
testimony.  They  may  have  given  It  great  con- 
sideration, and,  upon  the  other  hand,  they  may 
have  thought  the  testimony  sufficient  without 
the  showing  of  the  motive.  About  this  we 
have  no  Information.  We  do  know  that  the 
evidence  was  before  the  jury,  and  that  It  may 
have  prejudiced  the  defendant.  The  supreme 
court  of  Kansas,  In  State  v.  Reed,  53  Kan. 
767,  37  Pac.  174,— a  case  where  a  motive  for 
murder  was  sought  to  be  shown  by  the  proof 
of  facts  not  brought  to  the  knowledge  of  the 
defendant,— by  Johnston,  J.,  said:  "A  more 
serious  objection  is  made  to  interviews  and 
conversations  held  with  tlie  deceased  some 
time  prior  to  the  shooting,  when  the  defend- 
ant was  not  present,  and  of  which  he  had  no 
knowledge.  A  witness  was  permitted  to  detail 
at  length  a  meeting  between  himself  and  Hack- 
er on  the  day  before  the  shooting,  the  taking 
of  a  night  drive  with  the  deceased,  during 
which  he  related  to  the  witness  his  troubles  at 
Wellington,  and  his  plans  for  leaving  that 
place  and  going  to  Missouri.  He  was  allowed 
to  testify  what  tlie  mood  and  manner  of  the 
deceased  were  on  that  day,  and  to  relate  the 
reasons  given  by  the  deceased  for  leaving  Wel- 
lington. The  reasons  stated  were  the  Interfer- 
ence in  his  family,  and  the  trouble  made  by 
the  defendant.  Another  witness,  over  objec- 
tion, related  that  he  had  met  the  deceased  on 
the  next  day,  and  had  a  conversation  with 
him,  in  the  absence  of  the  defendant.  In  which 
the  deceased  informed  him,  among  other 
things,  that  he  had  determined  to  go  to  Mis- 


souri, and  the  reason  given  was  that.  If  he 
could  get  his  wife  away  from  where  Judge 
Reed  was,  they  could  get  along  all  right  to- 
gether.' Acts  and  conduct  of  the  deceased 
previous  to  the  fatal  encounter,  which  formed 
a  part  of  the  res  gestae,  or  which  tended  to 
throw  light  upon  the  question  of  motive  or 
malice,  might  be  admitted  in  evidence:  but 
the  acts  or  conduct  of  deceased  which  are  not 
a  part  of  the  res  gestse,  and  which  could  not 
have  Influenced  the  defmdant  in  the  ccMnmis- 
slon  of  the  homicide,  cannot  be  shown.  The 
manner  and  conduct  of  deceased  on  the  day 
previous  to  the  killing  were  not  known  to  the 
defendant,  and  are  not  connected  with  the 
homicide,  and  therefore  the  defendant  could 
not  be  affected  thereby.  Anything  that  would 
throw  light  on  the  homicide,  and  anything 
that  would  operate  upon  the  mind  of  the  de- 
fendant, can  be  shown,  but  evidence  of  the 
acts  or  manner  of  the  deceased  which  never 
came  to  the  knowledge  of  the  defendant  could 
Lot  be  proved."  We  think  this  view  of  the  law 
eminently  correct.  In  support  therecrf  we  cite 
the  following  cases,  which  bear  upon  this 
proposition:  People  v.  Carkhuff,  24  Cai  (MO; 
Com.  V.  Gray  (Ky.)  30  S.  W.  1015;  People  v. 
Gress  (Cal.)  40  Pac.  7o2;  Montag  v.  People 
(111.  Sup.)  30  N.  E.  3.37;  State  v.  Punshon  (Mo. 
Sup.)  27  8.  W.  1111;  Cheek  v.  State,  35  Ind. 
4J)2;  Combs  v.  State,  75  Ind.  215;  Graves  v. 
People  (Goto.  Sup.)  32  Pac.  63. 

The  other  errors  assigned  are  matters  which 
will  not  arise  upon  another  trial,  and  it  is  un- 
necessary for  us  to  consider  them.  For  the  rea- 
sons stated  the  judgment  of  the  lower  court  is 
vacated,  and  the  cause  remanded  for  a  new 
trial. 

TARSNEY,  J.,  having  presided  at  the  trial 
of  the  cause  in  the  court  below,  not  sitting; 
the  other  justices  concurring. 


FARIS8  et  al.  v.  DEMING  INV.  CO. 
(Supreme  Court  of  Oklahoma.    July  30,  1897.) 

HOMBSTBAD— MOKTOAGE  PrIOK  TO  PaTBKT   VaLID 

— PoKBCLOSnKK. 

1.  NotwithstandluK  the  provisions  of  section 
4  of  the  homestead  act  (12  Stat.  393),  a  mort- 
gage executed  upon  land  after  the  homestead 
entry  man  has  made  final  proof  and  received 
final  certificate  therefor  is  valid,  and  such  mort- 
gage may  l>e  enforced  by  foreclosoK  and  sale 
of  tiie  land. 

2.  Where  a  party  has  made  final  proof  for  a 
homestend  under  the  laws  of  the  United  States, 
and  received  from  the  government  a  final  certif- 
icate therefor,  and  thereafter  executes  a  mort- 
gage, the  party  in  whose  favor  the  mortgage 
runs  may,  uiwn  default,  foreclose  the  same, 
notwithstandmg  a  contest  may  have  been  insti- 
tuted in  the  land  department  to  cancel  the  cer- 
tificate issued  to  the  entry  man. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Oklahoma  county; 
before  Justice  J.  R.  Keaton. 

Suit  by  the  Deming  Investment  Company 
against  William  8.  Farlss  and  others.    Jndg- 
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meat  for  plaintiff.     Defendants  bring  error. 
Affirmed. 

Allen  &  Allen,  for  plaintiffs  In  error.  Red- 
Ick,  Lewis  &  Snyder,  for  defendant  In  error. 

DAIiE,  €.  J.  The  Demlng  Inyestiaent  Com- 
pany, defendant  In  error,  on  tbe  20tb  day  of 
.lune,  1806,  commenced  a  foreclosure  proceed- 
ing In  the  district  court  of  Oklahoma  county 
against  William  S.  Fariss  and  others  to  fore- 
close a  real-estate  mortgage  given  by  the  de- 
fendants below  upon  a  fractional  quarter  sec- 
tion of  land  situated  In  Oklahoma  county. 
A  defense  was  lnteri)osed  to  the  action  upon 
the  ground  that  prior  to  the  execution  of  the 
mortgage  a  patent  bad  not  issued  from  the 
government  to  the  entry  man;  and,  second, 
that  since  the  government  had  Issued  its 
final  receipt  for  the  land  a  contest  proceeding 
was  Instituted  by  another  party  to  cancel  the 
certificate  so  Issued.  A  demurrer  was  inter- 
posed to  the  answer,  and  by  the  lower  court 
sustained,  and  Judgment  of  foreclosure  Al- 
tered. 

Upon  the  first  question  raised,  It  Is  suttldent 
to  state  that,  under  the  act  of  congress  (12 
Stat.  393)  providing  for  homesteads  upon  the 
public  domain,  it  is  provided  that  a  settler 
upon  auch  lands  may,  after  be  has  resided  np- 
on  and  cultivated  the  same  for  a  period  of 
five  years,  enter  a  tract  of  land,  not  exceeding 
KK)  acres,  and,  upon  proof  of  settlement  and 
cultivation,  shall  be  entitled  to  a  patent  for 
the  land.  It  has  been  held  by  numerous  courts 
that  after  a  settler  has  resided  upon  the  land 
and  cultivated  the  same  in  accordance  with 
the  law  for  a  period  of  five  years,  and  made 
proof  of  sudi  fact,  and  received  his  final  cer- 
tificate, be  at  once  becomes  entitled  to  a 
patent  therefor,  and  the  owner  of  the  land, 
and  that  his  right  to  convey  and  pass  title 
thereto  is  absolute.  This  question  was  before 
the  supreme  court  of  Kansas  in  Watson  v. 
Voorheee,  14  ICan.  328,  and  the  court  therein 
held  such  to  be  the  law.  And  in  Newkirk  v. 
Marshall,  36  Kan.  78,  10  Pac.  575,  in  speaking 
to  this  question,  the  court,  by  Valentine,  J., 
uses  the  following  language:  "Under  the 
United  States  homestead  la\N's,  and  by  a  com- 
pliance with  them,  a  person  Altering  a  home- 
stead, or,  in  case  of  his  death,  his  widow,  or, 
in  case  of  death  of  both,  his  heirs  or  devisee, 
obtains  a  vested  right  In  the  homestead  at  the 
expiration  of  five  years  from  the  entry  there- 
of, and,  npoa  malclng  proper  proof,  is  entitled 
to  a  patent  to  the  land  from  the  United  States. 
And  as  soon  as  a  person  Is  entitled  to  a  patent, 
although  It  may  not  yet  have  Issued  or  may 
not  issue  for  years,  he  or  she  may  contract  or 
be  contracted  with  concerning  the  land,  or  sell 
It  and  convey  the  same  precisely  as  thongh 
the  patent  had  been  already  issued.  Equity, 
In  order  to  do  justice  and  to  protect  the  rights 
of  the  parties,  and  to  prevent  fraud,  will  gen- 
erally consider  that  as  having  been  done  which 
ought  to  be  done;  and  in  order  to  protect  the 
rli^ts  of  all  parties,  where  a  patent  is  due, 


but  has  not  yet  been  Issued,  equity  will  con- 
sider such  rights  precisely  the  same  as  though 
patent  liad  In  fact  been  Issued  on  the  ver>' 
first  day  on  which  It  ought  to  have  been  Is- 
sued." To  the  same  effect  Is  Orr  v.  Stewart, 
67  Cal.  275,  7  Pac.  693,  and  Nycum  v.  McAllis- 
ter, 83  Iowa,  874;  KIrkaldle  v.  Larrabee,  81 
Cal.  455.  In  reason,  and  under  the  authority 
of  the  decisions  above  cited,  we  do  not  deem 
the  question  an  open  <me. 

As  to  the  second  contention:  In  the  mort- 
gage deed  executed  by  Fletcher  M.  Fariss, 
one  of  the  plaintiffs  in  error,  to  the  defendant 
In  error,  there  was  contained  a  covenant  that 
Fariss  was  seised  ol  a  good  and  indeteasible 
estate  of  inheritance  in  and  to  the  mortgaged 
premises,  and  that  he  was  the  lawful  owner 
of  the  premises  granted.  Fletcher  M.  Fariss 
was  the  entry  man,  and  a  widower  at  the  time 
of  the  entry,  and  at  the  time  of  the  execution 
of  the  niortgage  was  the  only  person  who  had 
any  Interest  In  the  property  so  mortgaged. 
He  afterwards  conveyed  to  one  of  his  co-de- 
fendants, but,  ot  course,  his  co-defendants 
stand  In  no  l>etter  attitude  to  defend  than  he 
himself  would  had  he  made  no  such  convey- 
ance. In  view  of  the  recitals  in  the  mortgage, 
the  party  mortgaging,  and  those  to  whom  he 
afterwards  conveyed,  are  estopped  from  deny- 
ing that  the  estate  mortgage<l  was  other  or  less 
than  an  estate  In  fee  simple.  Associatlwi  v. 
Viera,  48  Cal.  572;  Klrkaldie  v.  Larrabee, 
supra;  1  Pingree,  Mortg.  ii  701-703;  Tettt  v. 
Munson,  67  N.  Y.  97.  Neither  does  the  fact 
that  the  government  is  permitting  a  contest 
for  the  cancellation  of  the  certificate  Issued 
to  Fletcher  M.  Fariss  change  this  rule.  What- 
eyae  of  interest  Fariss  did  obtain  from  the 
government  Is,  and  may  be,  subjected  to  the 
mortgage.  The  decision  of  the  court  below 
upon  the  demurrer  is  sustained. 

KEATON,  J.,  having  presided  at  the  trial 
below,  not  sitting;  all  the  other  Justices  con- 
curring. 


HIXON  et  nl.  r.  CUPP. 

(Supreme  Court  of  Oklahoum.    Jnly  30,  1897.) 

AsSAri.TON  PRrsoXRB — Liability  op  Sbekifp  and 

SuKBTiES— Actions— Measukb  op  Damaqes. 

1.  It  is  the  duty  of  the  sheriff  to  snfel.v  keep 
and  protect  the  prisoners  in  his  charge  from 
unlawful  injury,  and,  if  unlawful  assaultn  are 
made  upon  such  prisoners  In  the  county  jail 
by  others  who  are  confined  therein,  the  sheriff 
will  be  responsible  in  an  action  for  dRmafces  to 
the  prisoner  suffering  the  injury,  if  the  slieriff 
and  his  deputies  or  jailer  in  his  employment,  or 
deputed  by  him,  are  aware  of  the  contemplated 
assault,  and  do  not  nse  every  reaHouable  means 
to  prevent  it.  Such  neglect  on  the  part  of  ei- 
ther the  sheriff,  deputies,  or  jailer  is  n  failure 
to  "faithfully  perform"  the  duty  of  sheriff. 

2.  The  liability  of  the  sureties  on  the  sher- 
iff's bond  In  snch  a  case  is  a  joint  one  with  the 
sheriff,  and  they  may  be  sned,  together  with 
the  sheriff,  directly  upon  his  bond,  for  such  non- 
feasance or  misfeasance  in  office,  and  they  will 
be  liable  together  with  him  thereon. 

3.  The  sureties  are,  however,  not  Hable  for 
exemplary  damages.    Tiie  measure  of  damages. 
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as  against  the  sureties,  is,  In  the  absence  of 
any  provision  of  the  statute,  just  compensation 
for  actual  injury. 

(Syllabus  by  the  Court.) 

EiTor  from  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  Thomas  B.  Cupp  against  John  W. 
Hixon  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  bring  error.    Modified. 

This  was  an  action  brought  by  the  defend- 
ant in  error  agiiinst  Hixon  and  his  sureties 
on  his  ofllclal  Iwnd  as  sheriff  of  Logan  county 
for  trespass  against  the  person  of  the  defend- 
ant in  error,  committed  under  the  following 
circumstances:  Cupp  was  arrested  on  Febru- 
ary 13,  1802,  upon  a  warrant  duly  issued  by 
a  Justice  of  the  peace  of  Logan  county:  and, 
his  ball  having  been  ftxe<l  at  ?250,  he  was  un- 
able immodiately  to  procure  it,  and  was  by 
Hixon,  under  and  by  virtue  of  the  warrant  of 
arrest,  confined  in  the  common  Jail  of  Logan 
county,  and  while  there  was  tried,  upon  a 
mock  trial  by  the  prisoners  confined  there,  in 
a  pretended  moot  or  "kangaroo"  court,  and  a 
pretended  fine  was  assessed  against  him  of  50 
cents  by  the  other  prisoners;  and  upon  his 
refusal  to  pay  the  fine  be  was  seized  and  over- 
powered, and  subjected  to  a  penalty  of  50  lash- 
es and  other  Infamous  punishment.  It  ap- 
peared in  evidence  that  it  had  tieen  the  custom 
of  the  prisoners  in  the  jail  to  impose  such 
pretended  fines  and  punishment  upon  persons 
placed  in  the  jail,  and  that  Hixon  knew  or, 
and  took  no  steps  to  put  a  stop  to,  the  custom. 
The  bond  of  Hixon  as  sheriff  provided,  in 
pursuance  of  the  statute,  that  he  should 
"faithfully  perform  and  execute  the  ofllce  of 
sheriff  of  the  county  of  Ix>gan,  during  his 
continuance  in  office,  without  fraud,  deceit, 
or  oppresHion,"  etc.  The  defendants  demurred 
to  the  complaint  (1)  for  a  misjoinder  of  par- 
ties defendant;  and  (2)  for  a  misjoinder  of 
the  different  causes  of  action;  and  (3)  that  the 
complaint  did  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action  against  tlie  defend- 
ants, or  either  of  them.  The  demurrer  was 
overruled,  whereupon  the  defendants  an- 
swered by  a  general  denial.  The  cause  was 
tried  to  a  jury,  and  evidence  adduced  in  sup- 
port of  the  charges  made  in  the  petition.  The 
court,  in  addition  to  the  instructions  usually 
given  in  civil  actions,  instructed  the  jury  that 
the  sheriff  and  the  sureties  were  liable  in 
damages  if  any  Injury  occurred  to  any  person 
In  the  custody  of  underslieriff  or  jailer  ap- 
pointed by  the  she-iff,  which  injury  occurred 
through  the  omission  or  negligence  of  such  un- 
dorshoriff  or  jailer,  to  the  same  extent  as  the 
sheriff  and  the  sureties  on  his  official  bond. 
If  such  Injury  had  occurred  by  reason  of  the 
negligence  or  omission  of  the  sheriff,  and 
that,  In  order  to  find  the  defendants  liable, 
they  would  have  to  find  that  the  defendant 
Hixon  knew  that  It  was  the  custom  of  the  pris- 
oners confined  in  the  jail  under  his  charge  to 
assault  and  beat  persons  brought  to  sucli  Jail, 
and  failed  to  u.se  sudi  means  as  were  at  his 
command  to  prevent  such  acts,  or  that  the 


jailer  in  charge  of  the  jail  and  prisoners  at  tbe 
time  of  the  alleged  trespasses,  Bryant,  was 
incompetent  to  manage  the  Jail,  or  failed  to 
use  the  means  at  his  command  to  prevent 
the  assault  upon  the  plaintiff,  and  that  tbe 
defendants  were  not  liable  if  they  found  that 
Bryant  was  a  man  competent  for  the  position 
of  Jailer,  and  that  he  used  all  the  care  and 
appliances  at  his  command  to  prevent  tbe 
wrong  and  assault  upon  the  defendant  which 
was  complained  of.  The  court  Instructed  the 
jury  that  while  the  law  made  it  Incumbent  up- 
on the  sheriff  and  the  jailer  to  protect  the 
prisoner  from  assault  while  In  Jail,  yet.  If  tbe 
sheriff  and  jailer  used  wdinary  care  and 
vigilance,  then  the  defendants  were  not  liable; 
and,  In  order  to  determine  whether  the  sheriff 
and  jailer  used  the  proper  care  and  vigilance, 
the  Jury  was  directed  to  consider  the  condi- 
tions under  which  the  sheriff  and  Jailer  were 
acting,  the  character  of  the  Jail,  the  nmuber 
of  prisoners  Incarcerated,  the  fact  that  tbe 
sheriff  was  allowed  but  one  Jailer,  the  means, 
if  any,  which  were  taken  to  prevent  the  as- 
saults of  the  character  complained  of,  and  all 
the  facts  and  circumstances  generally  shown 
in  evidence.  TTie  Jury  were  Instructed  that 
if  they  found  that  the  sheriff  knew  that  such 
assaults  were  liable  to  be  made,  and  did  not 
use  the  means  within  his  powo:  to  pat  a  stop 
to  the  custom  of  such  pretended  moot  courCs 
and  punishments,  the  plaintiff  was,  in  that 
event,  entitled  to  recover  against  the  defend- 
ants not  only  for  actual  damages  sustained 
by  reason  of  the  Injuries,  but  also  exemplary- 
damages.  Special  questions  were  submitted 
to  the  Jury  on  behalf  of  the  defendants,  and 
answered,  to  the  effect  (1)  that  the  defendant 
Ulxon  was  not  present  and  had  no  knowledge 
of  the  incarceration  of  the  plaintiff,  Cupp,  at 
the  time  the  assault  was  committed;  and  (2t 
that  the  Jailer,  Bryant,  was  present  at  the 
time  of  the  assault;  and  (3)  that  the  sheriff, 
Hixon,  had  not  Instructed  his  subordinates 
at  all  times  to  use  their  utmost  endeavcxs  to 
prevent  the  prisoners  in  the  Jail  from  holding 
kangaroo  courts;  and  (5)  to  the  special  ques- 
tion, "How  much  do  you  find  as  actual  and 
compensatory  damages?"  the  answ«r  was 
made  by  the  jury,  "One  hundred  and  fifty  dol- 
lars;" and  "How  much  do  you  give  as  ex- 
emplary damages?"  the  answer  was  given, 
"Fifty  dollars."  The  Jury  at  the  same  time  re- 
turned their  verdict  In  behalf  of  the  plaintiff 
for  the  sum  of  iF200.  A  motion  for  a  new 
trial  was  overruled. 

H.  S.  Cunningham  and  G.  S.  Cunningham, 
for  plaintiffs  In  error.  Cotteral  &  Homor,  for 
defendant  in  error. 

McATEB,  J.  (after  stating  the  facts).  This 
cause  Is  brought  here  upon  numerous  assign- 
ments of  error,  which  are  argued  In  the  briefs 
chiefly  upon  two  propositions,  to  wit:  (1) 
That  the  sheriff  was  not  liable  on  his  official 
bond  for  the  acts  charged;  and  (2)  that,  if 
liable  on  the  bond,  an  action  would  not  lie 
against  the  sureties  until  a  Judgment  had 
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first  beoi  obtained  against  the  sheriff  In  an 
lnd^)endent  action. 

The  sections  of  the  statute  under  which  the 
action  was  brought  are  found  on  page  392  of 
the  Statutes  of  Oklahoma  of  1890.  They 
provide,  In  section  1749,  that  "•  •  •  the 
sheriff  and  hte  sureties  shall  be  responsible  on 
his  official  bond,  for  the  acts  and  omissions 
of  his  undersheriff,  and  also  for  the  acts  and 
omissions  of  the  persons  deputed  to  do  par- 
ticular acts";  and  In  section  1751  that  "the 
sheriff  shall  have  the  charge  and  custody  of 
the  jail  of  his  county  and  all  the  prisoners  In 
the  same,  and  shall  keep  such  Jail  himself,  or 
by  his  deputy,  or  Jailo',  for  whose  acts,  he 
and  his  sureties  shall  be  liable."  The  plain- 
tiff was  in  the  county  jail  at  the  time  of  the 
acts  complained  of,  under  a  warrant  duly  Is- 
sued from  a  court  authorized  to  direct  the 
sheriff  to  arrest  and  keep  the  plaintiff  in  his 
custody.  No  question  exists  as  to  the  valid- 
ity of  the  commitment,  or  thiit  the  conflne- 
ment  of  the  plaintiff  was  done  by  the  sheriff 
or  his  deputy  In  the  due  and  lawful  exercise 
of  his  authority  as  sheriff.  So  far,  then,  the 
sheriff  discharged  his  duty.  He  was  doing 
and  had  done  one  of  the  things  which  the  law 
made  It  his  duty,  as  sheriff,  to  "faithfully" 
perform.  Had  he  discharged  his  whole  duty 
when  the  plaintiff  was  arrested  and  held,  un- 
der process  of  law  duly  issued,  in  his  charge, 
and  thus  placed  in  the  county  jail,  where  a 
large  numlier  of  prisoners  were  also  confined, 
charged  with  the  violation  of  law,  and,  when 
he  had  turned  the  key  upon  the  plaintiff,  had 
he  then  faithfully  discharged  the  whole  duty 
Imposed  upon  him,  and  did  he  then  faithfully 
keep  the  jail,  while  permitting  such  an  assault 
to  be  made  as  is  charged  in  the  petition?  Evi- 
dence was  adduced  to  the  Jury  to  show  that 
the  sheriff  knew  that  It  was  the  custom  of 
the  prisoners  confined  in  the  jail  under  his 
charge  to  assault  and  beat  prisoners  brought 
to  such  jail,  after  pretended  or  mock  trials, 
and  that  he  failed  to  use  such  means  as  were 
at  bis  command  to  prevent  such  acts;  and  the 
Jury  were  instructed  by  the  court  that  they 
could  not  find  the  defendant  sheriff  liable  un- 
less he  had  so  known  of  the  custom  referred 
to,  and  had  failed  to  use  such  means,  or  that 
he  had  employed  an  incompetent  jailer  to 
take  care  of  tlie  prisoners  there  confined,  in- 
clnding  the  plaintiff.  It  Is  further  provided 
In  section  1733  of  the  Statutes  of  Oklahoma 
of  1890  that  "It  shall  be  the  duty  of  the  sher- 
iff, undersherlffs,  and  deputies,  to  keep  and 
preseiTe  the  peace  of  their  respective  counties 
and  to  quiet  and  suppress  all  affrays.  •  •  • 
And  in  apprehending  or  securing  any  person 
for  a  felony  or  breach  of  the  peace,  tliey  may 
call  to  their  aid  such  person  or  persons  of  the 
county  as  they  may  deem  necessary."  It 
was,  then,  under  the  statute,  the  duty  of  the 
sheriff  to  preserve  the  peace,  and  to  quiet  and 
suppress  all  affrays;  and  he  had  the  power, 
in  such  suppression,  to  call  to  his  aid  any  per- 
son or  persons  of  his  county  that  be  miglit  deem 
necessary.  The  county  Jail  wad  peculiarly  and 
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especially  under  his  province,  and  the  persons 
confined  therein  were  wholly  dependent  upon 
him  and  his  subordinates  for  protection  from 
violence.  The  assaalt  made  upon  the  defend- 
ant In  error  was  one  of  an  outrageous  and  un- 
provoked character;  it  was  without  mitlgatlwi 
or  excuse;  it  was  made,  as  the  Jury  found, 
when  the  Jailer,  Bryant,  "was  present  at  the 
time  of  the  assault";  and  if  the  sheriff  could, 
in  such  a  case,  be  exempt  from  liability,  it 
would  be  upon  an  interpretation  of  the  law 
which,  while  making  It  his  duty  to  preserve 
the  peace  throughout  the  county,  would  Imply 
an  exception  in  favor  of  the  county  jail,  which 
Is  under  his  immediate  surveillance  and  pro- 
tection, and  In  which  the  prisoner  was  shut 
up,  helpless,  In  the  companionship  of  other 
prisoners  who  were  known  to  be  in  the  habit 
of  making  assaults  of  a  similar  character.  It 
was  the  duty  of  the  sheriff  and  his  deputies  to 
keep  the  peace.  In  the  presence  of  a  statute 
which  makes  it  the  duty  of  the  sheriff  to  keep 
the  peace  and  suppress  affrays  throughout 
the  county  of  Logan,  was  the  sheriff  exempt 
from  that  duty  because  the  plaintiff  was  In- 
carcerated In  the  county  Jail,  immediately  un- 
der his  personal  care,  and  without  any  means 
of  self-protection?  The  situation  of  the  plain- 
tiff was  one  of  entire  dependence  upon  the 
slieriff  and  his  deputies.  The  duty  of  pro- 
tection was  one  of  peculiar  force,  imposing  a 
stronger  obligation  than  that  which  the  stat- 
ute makes  It  the  duty  of  the  sheriff  to  dis- 
charge throughout  the  limits  of  the  county  gen- 
erally. When  the  court  instructed  the  Jury 
that.  If  the  sheriff  and  Jailer  used  ordinary 
care  and  vigihince,  then  the  defendants  were 
not  liable,  it  was  surely  exprestslng  the  law 
in  terms  of  moderation,  and  interpreting  the 
law  most  favorably  to  the  sheriff.  It  was 
the  duty  of  the  sheriff  to  use  at  least  that  de- 
gree of  care  In  the  protection  of  the  plaintiff. 
The  situation  of  the  plaintiff  required  at  least 
"ordinary  care  and  vigilance,"  and,  if  the 
sheriff  and  his  deputies  and  jailer  omitted 
these,  then  they  omitted  to  "faithfully"  dis- 
charge their  duty  towards  the  plaintiff,  to  that 
extent  imposed  by  the  statute,  and  he  Is  then 
expressly  declared  to  be  "responsible  on  his 
official  bond."  In  the  case  of  Asher  v.  Cabell, 
1  C.  C.  A.  693,  50  Fed.  818,  which  was  an 
action  against  a  United  States  marshal  and 
bis  bondsmen  for  permitting  a  prisoner  to  be 
killed  by  a  mob,  the  court  said  that:  "The 
defendant,  as  United  States  marshal,  certain- 
ly owed  a  duty  in  the  premises  to  Marlow,— 
that  of  safe-keeping  and  protection  from  un- 
lawful injury.  The  defendant's  oath  of  of- 
fice, his  bond,  and  the  necessary  implications 
of  the  law,  all  point  to  such  duty  as  Imposed 
upon  him.  See  Rev.  St.  U.  S.  {{  782,  783, 
5538.  "Whenever  the  common  law,  a  stat- 
ute, a  municipal  by-law,  or  any  ottier  law, 
imposes  on  one  a  duty,  if  of  a  sort  affecting 
the  public  within  the  principles  of  the  crim- 
inal law,  a  breech  of  it  is  Indictable,  and  a 
civil  action  wlU  He  In  favor  of  any  person  who 
baa  suffered  specially  therefrom.'     Bish.  Non- 
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cont  Law,  {  132,  and  cases  there  cited. 
'Commonly,  where  the  law  has  cast  a  duty 
upon  one  to  another,  simple  neglect  to  dis- 
charge it,  whereby  the  other  has  suffered  In- 
Jury,  is  actionable.'  Id.  |  526.  'When  the 
Injury  proceeds  from  two  causes  operating 
together,  the  party  putting  in  motion  one  of 
them  is  liable  the  same  as  though  it  was  the 
sole  cause.  This  is  one  form  of  a  universal 
principle  of  law,  that  be  who  contributes  to  a 
wrong,  either  civil  or  criminal,  is  answerable 
as  a  doer.'  Id.  {  39,  and  cases  there  cited. 
That  a  United  States  marshal  may  take  pris- 
oners Into  his  custody,  permit  them  to  be  dis- 
armed and  shackled,  and  then  negligently  and 
knowingly  deliver  them  over  to  Incompetent 
deputies  and  the  known  hostility  of  mobe, 
without  liability  for  his  neglect  of  duty.  Is  a 
proposition  which  we  think  cannot  be  sanc- 
tioned." While  It  is  sought  to  sever  the  lia- 
bility of  the  sureties  from  that  of  the  sheriff, 
there  can  be  no  contention  and  no  reasonable 
ground  for  separating  the  liability  of  one  from 
that  of  the  other,  bi?cau8e  the  bond  Is  given 
for  the  "faithful  performance  and  execution  of 
the  office  of  sheriff";  and  if,  acting  In  the  dis- 
charge of  his  duty,  the  sheriff  falls  to  "faith- 
fully perform"  that  duty,  then  the  sureties  are 
equally  liable  with  himself;  and  If,  while  act- 
ing virtute  officii,  a  sheriff  or  his  deputy  omits 
to  do  the  thing  which,  in  the  faithful  dis- 
charge of  his  duty,  he  ought  to  have  done,  it 
is  a  misfeasance,  and  a  case  of  trespass,  and 
the  sheriff  is  liable  on  his  bond.  People  t. 
Schuyler,  4  N.  Y.  179;  Mechem,  Pub.  Off.  H 
cm,  667,  672,  674,  682,  7»a  And  It  was  said 
in  South  V.  Maryland,  18  How.  396,  that,  "to 
entitle  a  citizen  to  sue  on  the  bond  for  his 
own  use,  he  must  show  such  a  default  as 
would  entitle  him  to  recover  against  the  sher- 
iff in  an  action  on  the  case";  thus  holding 
that,  if  the  plaintiff  liad  a  right  of  recovery 
in  a  case  like  the  present,  he  could  sue  imme- 
diately on  the  bond.  "In  bis  ministerial  ca- 
pacity," the  sheriff  is  bound  to  execute  all 
processes  issuing  from  the  courts  of  Justice. 
He  is  keeper  of  the  county  Jail,  and  answer- 
able for  the  safe-keeping  of  prisoners."  And 
that:  "Where  be  acts  ministerially,  he  is  lia- 
ble, for  acts  of  misfeasance  and  nonfeasance, 
to  the  party  who  is  injured  by  them." 

Upon  the  second  proposition  that,  if  liable 
thereon,  an  action  would  not  lie  against  the 
sureties  until  a  Judgment  had  first  been  ob- 
tained against  the  sheriff  in  an  independent 
action,  we  do  not  think  that  this  contention 
could  be  sustained.  The  statute  heretofore 
cited  appears  sufficiently  plain.  There  ap- 
pears to  be  no  reason  why,  in  the  face  of  the 
bond,  which  is  Jointly  conditioned  by  the  sher- 
iff and  his  sureties  for  the  faithful  perform- 
ance and  execution  of  his  office  as  sheriff, 
when  the  plaintiff  comes  into  court  alleging 
that  the  sheriff  has  not  faithfully  pertormei 
and  executed  his  duty  as  sheriff,  there  need 
be  any  separation  and  prior  action  as  against 
the  sheriff.  Indeed,  it  is  to  the  interest  of 
the  sureties  that  they  should  have  the  privi- 


lege and  advantage  of  defending  in  a  Joliit  ac- 
tion with  the  sheriff,  instead  of  being  put 
upon  their  defense  in  an  action  upon  a  Judg- 
ment against  the  sheriff,  in  which  they  have 
not  had  the  opportunity  of  defending.  Xo 
requirement  of  the  kind  is  made  in  the  stat- 
ute; nor  does  there  appear  to  hare  been  any 
practice  of  the  kind  at  the  common  law,  nor 
any  foundation  in  reason  for  such  a  separa- 
tion and  prior  action  against  the  sheriff  him- 
self. It  was  declared  in  Governor  v.  Wliite, 
24  Am.  Dec.  763,  by  the  supreme  court  of 
Alabama,  that:  "Sureties  to  an  official  bond 
are  proper  parties  to  a  suit  brought  upon  a 
breach  of  the  condition  of  the  bond,  though 
neither  the  fact  nor  amount  of  their  principal 
and  liability  has  been  establislied  by  previous 
suit."  No  authorities  are  cited  against  this 
view.  Authorities  in  support  of  it  are  State 
V.  Leeds.  31  N.  J.  Law,  185;  Hoye  v.  Ray- 
mond, 25  Kan.  665.  And  it  is  declared  in 
Murfi-ce,  Off.  Bonds,  {§  490-492,  that:  "It  is 
not  the  general  rule  that  a  Judgment  against 
the  slicriff  individually  is  an  essential  prelim- 
inary to  an  action  on  his  official  bond.  •  •  • 
There  being  no  necessity  for  more  than  one 
suit  to  fix  the  liability  of  the  defendants,  only 
one  should  be  instituted." 

We  do  not  think,  however,  that  the  sure- 
ties can  be  held  liable  for  exemplary  damages. 
The  measure  of  damages  in  all  cases  against 
the  sureties  of  an  officer,  in  tlie  absence  of  any 
statutory  rule,  is  Just  compensation  for  actual 
injury.  Brobst  v.  Skillen.  16  Ohio  St  382; 
Zlegler  v.  Com.,  12  Pa.  St.  227;  Bevina  v. 
Ilamsey,  15  How.  179;  Bennett  v.  Yinyard. 
34  Mo.  216;  City  of  Lowell  v.  Parker,  10 
Mete.  (Mass.)  309;  Griffin  v.  Underwood,  16 
Ohio  St.  389.  The  amount  of  damages  as- 
sessed by  tlie  Jury  as  exemplary  damages  was 
therefore  without  authority,  and  should  have 
been  disallowed  by  the  court,  and  this  order 
will  accordingly  be  made.  In  other  respects 
the  Judgment  will  be  affirmed.  All  the  Jus- 
tices concur,  except  DALE,  C  J.,  who  pre- 
sided at  the  trial  below,  and  KEATON,  J.. 
who  was  counsel  in  the  cause,  and  therefore 
takes  no  part  in  this  opinion. 


RICHARDSON  et  al.  v.  AUGUSTIXE. 
(Supreme  Court  of  Oklahoma.     July  30,  1897.) 

CHANQS  or  VbNCS— PkACTICB— DiSCKBTION  OF 
COI'RT. 

1.  Section  56  of  the  CJode  of  Civil  Procedure, 
relating  to  changes  of  venue,  is  not  imperative  or 
mandatory,  and  doea  not  require  the  granting  of 
a  change  of  venue  upon  any  showing  made  there- 
for, but  the  court  is  vested  with  a  sound  discre- 
tion, upon  the  showing  made  therefor  by  the  ap- 
plicant, to  grant  or  refuse  the  same,  and  on  ap- 
peal, unless  it  appears  to  this  court  that  thoe 
lias  been  an  abuse  of  such  discretion  by  the  court 
in  the  case,  the  action  of  the  court  Ijelow  will  not 
be  distnrBed. 

2.  The  statute  authorizes  a  counter  showing 
in  opposition  to  the  application,  or  the  introduc- 
tion of  counter  affidavits,  or  other  extrinsic  evi- 
dence, in  opposition.  The  showing  contemplated 
is  not  an  ex  parte  showing,  and  other  evidence 
can  be  considered  by  the  court  in  contradiction  of 
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the  facts  and  circumstances  shown  in  support  of 
the  application.  Per  Dale,  C.  J.,  and  ilcAtee 
and  Keaton,  JJ. 

a.  Affidavits  stating  only  conclusions  arc  not 
sttfiiciont.  The  facts  and  circumstances  by  which 
it  shall  be  made  to  appear  to  the  court  that  a  f^iir 
and  impartial  trial  cannot  be  had  must  be  shown 
in  support  of  the  application.  When  the  facts 
and  circumstances  which  malie  it  to  appear  that 
a  fair  and  impartial  trial  cannot  be  had  are  shown 
to  the  court,  by  affidiiTits  or  other  extrinsic  evi- 
dence, by  the  applicant,  and  if  such  facts  and  dr- 
cu.iistances  make  it  clearly  to  appear  that  a  fair 
and  impartial  trial  cannot  be  liad,  the  judge 
should  award  the  change  of  venue;  otherwise  it 
should  be  refused. 

4.  By  "'abuse  of  discretion"  is  here  meant  a 
clearly  erroneous  conclusion  and  jadgment. — one 
that  ia  dearly  against  the  logic  and  effect  of  such 
facts  and  circunistances  as  are  presented  in  sup- 
port of  the  application,  or  apinst  the  reasonable, 
probable,  and  natural  deductions  to  be  drawn  from 
such  facts  and  circumstances. 

5.  It  is  not  error  for  the  trial  court  to  refuse 
to  pass  upon  the  application  before  the  commence- 
ment of  the  trial  or  to  postpone  its  determination 
until  after  the  jury  have  been  impaneled  for  the 
trial  of  the  cause.  The  change  of  venue  need 
not  be  awarded  or  refu-sed  before  the  commence- 
ment of  the  trial.  Per  Dale,  C.  J.,  and  McAtee 
and  Keaton,  JJ. 

(Syllabus  by  the  Court.) 

Krror  from  district  court,  Xoble  county; 
before  Justice  A.  G.  C.  Bierer. 

Action  in  the  probate  court  by  T.  Augustine 
against  F.  M.  Richardson  and  others  to  re- 
cover a  dei)08lt  in  a  bank.  There  was  a 
Judgment  for  plaintiff,  and  defendants  ap- 
pealed to  the  district  court,  where  plaintiff 
again  had  judgment,  and  defendants  bring  er- 
ror.    Reversed. 

H.  H.  Howard,  J.  L.  Pancoast,  and  O.  A, 
Galbraltb,  for  plaintiffs  in  error.  J.  W.  Au- 
gustine, for  defendant  in  error. 

TARSNEY,  J.  On  May  18,  18)6,  when  this 
oau.«e  was  called  for  trial  In  the  district  court, 
the  defendants  filed  their  motion  for  a  change 
of  the  venue  of  said  cause  from  the  county, 
and,  In  support  of  said  motion,  filed  their  affi- 
davits, stating:  That  the  cause  of  action 
arose  out  of  the  failure  of  the  First  State 
Bank  of  Perry,  a  banking  Institution  doing 
business  in  Perry,  Noble  county,  from  Jnne  11 
to  September  16,  1895.  That  defendants 
were  sought  to  be  charged  In  this  action  with 
liability  to  depositors  In  said  bank  at  the  time 
of  its  failure.  That  defendants  believed  they 
had  a  meritorious  defense  to  said  action. 
That  some  30  cases,  involving  the  same  ques- 
tion, had  been  brought  against  defendants  in 
the  several  courts  of  said  county,  and  most 
of  such  suits  were  stlU  pending  therein.  Tbat 
10  or  more  of  said  cases  had  been  tried  in  said 
probate  court,  and  one  had  been  tried  in  the  dis- 
trict court,  of  said  county.  That  a  large  num- 
ber of  persons,  aggregating  some  100  or  more, 
had  been  called  as  jurors  in  said  causes.  That 
the  question  Involved  in  said  causes  had 
been  investigated  by  two  grand  juries  In 
said  connty.  That  a  large  number  of  per- 
sons had  been  called  as  witnesses,  both  before 
the  grand  jury  and  on  trial  of  said  civil 
causes.    At  the  time  of  the  failure  of  said 


bank,  some  200  hundred  or  more  persons 
were  depositors  therein,  nearly  all  of  whom 
suffered  loss  thereby.  That  such  witnesses, 
jurors,  and  depositors  lived  in  the  various 
parts  of  said  county,  and  were  all  acquainted 
with  what  purported  to  be  the  facts  In  said 
causes,  and  had  freely  and  frequently  dis- 
cussed such  facts  In  the  neighborhoods  where 
they  resided.  Tliat  at  the  time  of  the  failure 
of  said  bank,  the  facts,  or  what  purported  to 
be  the  facts  and  circumstances  connected 
therewith,  were  published  In  the  newspapers 
of  said  coimty,  and  generally  circulated  among 
the  people  therein.  That  the  failure  of  said 
bank  created  great  excitement  in  said  coun- 
ty, and  was  generally  discussed  among  the 
people  In  every  part  of  said  county.  That 
the  impression  and  belief  was  thereby  creat- 
ed, continued,  and  still  prevailed  In  every  part 
of  said  county,  that  defendants  were  guilty  of 
wrong  In  connection  with  said  bank,  and  were 
liable  to  the  plaintiff  and  to  the  other  de- 
positors thereof.  That  numerous  persons 
had  made  special  and  repeated  efforts  to  In- 
cite a  feeling  of  hostility  to  defendants.  That 
there  bad  at  all  times  since  the  failure  of 
.said  bank  existed,  and  now  exists,  generally 
In  the  minds  of  the  people  of  said  county,  par- 
ticularly the  portion  thereof  competent  to 
serve  as  jurors,  great  prejudice  and  bias 
against  the  affiants.  That  said  defendants 
were  then  under  indictment  in  said  connty  on 
charges  growing  out  of  the  failure  of  said 
bank.  That  the  fact  of  the  existence  of  such 
Indictments  was  known  generally  over  said 
county.  That  such  Indictments  were  secured, 
as  affiants  believe,  because  of  such  prejudice 
and  bias,  and  for  the  purpose  of  coercing  them 
into  the  payment  of  the  claims  of  said  deposit- 
ors. That  at  the  time  of  the  trials  of  the  other 
dvU  cases,  numerous  persons  of  the  age  to  be 
competent  as  jurors  had  been  present,  and  had 
heard  the  facts  detailed,  and  were  acquainted 
therewith.  That  numerous  persons  had  gone 
about  the  public  places  in  said  coimty,  and  made 
threats  against  the  affiants,  and  in  numerons 
ways  expressed  feelings  of  indignation  and  Ul- 
will.  That  all  the  above  facts  and  circumstan- 
ces had  created  In  the  minds  of  the  people,  par- 
ticularly those  of  age  competent  to  serve  aa 
jurors,  in  every  part  of  said  county,  the  be- 
lief that  defendants  shoidd  be  held  to  answer 
for  the  claim  of  the  plaintiff  and  the  other 
depositors  of  said  bank,  creating  feelings  of 
great  prejudice  and  bias  in  the  minds  of  such 
people.  That  defendants,  by  reason  of  the 
facts  stated,  could  not  have  a  fair  and  impar- 
tial trial  of  said  or  any  similar  cause  In  said 
county. 

This  affidavit  of  the  defendants  was  sup- 
ported by  the  affidavits  of  26  other  persons. 
In  which  the  facts  were  substantially  stated 
as  above.  When  these  affidavits  were  present- 
ed to  the  court,  the  judge  thereof  declined  to 
pass  upon  the  application  for  change  of  ven- 
ue until  after  the  examination  of  the  jmy  for 
the  trial  of  the  cause,  stating  that  the  voir 
dire  examination  of  the  jurors  might  be  uaed 
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as  testimony  In  the  consideration  of  the  ap- 
plication, and  immediately  directed  the  clerk 
to  call  the  Jury.  On  the  examination  of  the 
Jurors  called  and  examined  as  to  their  quall- 
flcations,  19  of  those  called  were  challenged 
for  cause,  and  the  challenges  sustained  by 
the  court  Twice  during  the  Impaneling  of 
the  Jury  counsel  for  the  defendants  requested 
the  court  to  pass  upon  the  application  for 
change  of  venue,  but  the  court  declined,  and 
stated  be  would  not  pass  uiKtn  it  until  the 
Jury  was  bupaneled.  After  the  peremptory 
challenges  were  exhausted,  the  applicatiun  for 
change  of  venue  was  denied.  In  overruling 
the  application,  the  court  said:  "I  think  the 
examination  of  the  Jurors  clearly  shows  that 
a  fair  and  Impartial  trial  can  be  had  In  this 
county.  Of  the  Jury,  eleven  Jurors  are  ab- 
solutely without  any  Impression  on  the  ques- 
tions to  be  tried.  One  lives  In  the  city  of 
Perry,  and  has  formed  and  expressed  an  opin- 
ion, but  both  parties  are  willing  to  accept 
him,  and  of  course  that  fact  could  not  show 
ground  for  a  change  of  venue.  This  is  about 
the  only  way  you  can  demonstrate  whether 
a  fair  and  impartial  trial  could  be  bad,— by 
an  examination  of  the  Jurors  themselves.  I 
think,  too,  if  the  panel  had  been  drawn  by 
the  sheriff  outside  the  city  of  Perry,  there 
would  have  been  no  difficulty  In  getting  a 
Jury."  Defendants  duly  excepted  to  the  pro- 
ceedings of  the  court  and  to  the  overruling  o< 
the  application  for  a  change  of  venue,  and  as- 
sign the  same  as  errors. 

Section  56  of  the  Code  of  Civil  Procedure 
provides;  "In  all  cases  in  which  it  shall  be 
made  to  appear  to  the  court  that  a  fair  and 
impartial  trial  cannot  be  had  In  the  county 
where  the  suit  Is  pending,  or  when  the  judge 
is  interested  or  tias  been  of  counsel  in  the  case 
or  subject-matter  thereof  or  is  related  to  either 
of  the  parties  or  is  otherwise  disqualified  to 
sit,  the  court  may,  on  application  of  either 
party,  change  the  place  of  trial  to  some  county 
where  such  objection  does  not  exist."  This 
court  in  Re  Brown,  2  Okl.  508,  30  Pac.  469, 
held  tliat  the  right  to  a  change  of  venue  grant- 
ed by  this  section  was  a  right  belonging  to 
eitber  party  to  the  action,  and  that  the  word 
''may,"  as  used  in  said  section,  means  "must"; 
and  In  Cox  v.  U.  S.  (decided  by  this  court  at 
this  term)  50  Pac.  175,  we  held  that  the  words 
"if  it  be  shown  to  the  court,"  as  appearing 
in  section  49  of  article  8  of  the  Code  of  Crim- 
inal Procedure  as  amended  (Laws  1805,  p. 
108),  was  equivalent  to,  and  meant  the  same 
as,  the  wonls  "shall  be  made  to  appear  to  the 
court"  in  section  56  of  the  Civil  Code,  supra; 
and  In  Patswald  v.  V.  S.  (Okl.)  40  Pac.  57, 
we  held  that  where  the  awarding  or  refusing 
of  such  change  of  venue  is  witliin  the  discre- 
tion of  the  court,  the  action  of  the  court  in 
awarding  or  refusing  such  change  will  not  be 
reversed,  unless  where  an  abuse  of  such  dis- 
cretion is  shown  by  the  record.  We  do  not 
think  that  section  56  of  the  Civil  Code  Is  Im- 
perative or  mandatory,  requiring  the  granting 
of  a  change  of  venue  upon  any  showing  there- 


for, but  that  the  sound  discretion  is  vested  in 
the  court,  upon  the  showing  made  therefor 
by  the  applicant,  to  grant  or  refuse  the  same; 
and  on  appeal,  unless  it  appears  to  this  court 
that  there  has  been  an  abuse  of  such  discre- 
tion by  the  court  In  the  case,  the  action  of  the 
court  below  will  not  be  disturbed.  In  Gray 
V.  Crockett,  35  Kan.  66,  10  Paa  452,  Horton, 
C.  J.,  speaking  for  the  court,  construing  a 
statute  identical  in  language  with  section  56 
of  our  Code  of  Civil  Procedure,  says:  "If  the 
district  court  had  overruled  the  application  to 
change  the  place  of  trial  upon  the  affidavit 
presented,  we  would  unhesitatingly-  pronounce 
the  ruling  eminently  correct,  because  it  seems 
to  us  that  the  true  rule  In  such  a  case  is  that 
such  facts  and  circumstances  must  be  proved 
by  affidavit  or  other  extrinsic  evidence;  and, 
unless  this  clearly  appears,  a  reviewhig  court 
will  sustain  the  overruling  of  the  application." 
Our  statute  nowhere  provides,  in  express 
term.s  or  by  reasonable  implication,  for  a  cunu- 
ter  showing  in  opposition  to  the  application, 
or  for  the  introduction  of  counter  affidavits, 
or  otlicr  extrinsic  evidence,  in  opposition.  We 
are  aware  that  in  a  number  of  the  states  it  Is 
held  that  counter  affidavits  or  extrinsic  evi- 
dence may  be  introduced  In  resistance  to  the 
application,  but,  where  It  Is  so  held,  we  think 
the  statutes  of  the  state  are  clearly  distin- 
guishable from  ours,  as  in  Wisconsin,  where 
the  language  of  the  statute  Is:  "And  such 
court  or  judge,  reasonable  notice  of  the  ap- 
plication having  been  given  to  the  opposite 
party  or  his  attorney,  shall,  If  satisfied  with 
the  truth  of  the  allegations,  award  a  change 
of  venue,  etc."  In  Iowa,  in  a  statute  providing 
for  a  change  of  Judge,  the  language  is:  "In 
the  exercise  of  a  sound  discretion  shall  decide 
the  matter  of  the  petition  according  to  the 
very  right  of  It,  and,  if  satisfied  with  the 
truth  of  the  allegations,  award  a  change  of 
venue."  In  those  classes  of  cases  It  may  well 
be  contended  and  held  that  the  judge  of  the 
court  has  a  right  to  put  In  issue  or  call  in 
question  the  truth  of  the  statement  of  facts 
contained  in  the  application,  but  the  language 
of  our  statute— "in  all  cases  in  which  it  shall 
be  made  to  appear  to  the  court"— we  think 
contemplates  an  ex  parte  showing  that  other 
evidence  cannot  be  considered  by  the  court  in 
contradiction  of  the  facts  alleged  in  support 
of  the  application.  But  we  have  held  In  Cox 
V.  U.  S.,  supra,  that  the  facts  and  circum- 
stances by  which  It  shall  be  made  to  appear 
to  the  court  that  a  fahr  and  Impartial  trial 
cannot  be  had  must  be  shown  In  support  of  the 
applicatlrai,  and  we  think  the  true  rule  Is  that, 
when  the  facts  and  circumstances  which  make 
it  to  appear  that  a  fair  and  impartial  trial 
cannot  be  had  are  shown  to  the  court  by  affi- 
davits, or  other  extrinsic  evidence,  by  the  ap- 
plicant, if  such  facts  and  circumstances  make 
It  clearly  to  appear  that  a  fair  and  impartial 
trial  cannot  be  had,  the  judge  should  award 
the  change  of  venue;  but  If  the  facts  and 
circumstances,  taken  as  true,  do  not  clearly 
make  It  to  appear  that  a  fair  and  impartial 
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.rial  cannot  be  had,  the  Judge  should  refuse 
the  application.  The  discretion  of  the  judge  Is 
to  determine  whether  or  not  the  facts  and  cir- 
cumstances, as  presented,  make  It  to  clearly 
appear  that  a  fair  and  Impartial  trial  cannot 
be  had.  If  the  trial  judge  abuses  this  discre- 
tion, the  appellate  court  will  correct  such 
abuse.  By  "abuse  of  discretion"  Is  here  meant 
a  clearly  erroneous  conclusion  and  judgement,— 
one  that  is  clearly  against  the  logic  and  effect 
of  such  facts  and  circumstances,  or  the  reason- 
able, probable,  and  natural  deductions  to  be 
drawn  from  such  facts  and  circumstances. 

My  conclusion  being  that  the  court  below 
had  no  right  to  take  into  consideration  the 
testimony  elicited  from  the  jurors  upon  their 
voir  dire  examination,  it  remains  only  for  us 
to  determine  whether  it  clearly  appears  frMn 
the  affldayits  filed  by  the  defendants  In  support 
of  their  application  that  a  fair  and  impartial 
trial  could  not  be  had,  and  whether  the  rea- 
sonable, probable,  and  natural  deductions 
from  the  facts  and  circumstances  stated  make 
it  to  clearly  appear  that  a  fair  and  impartial 
trial  could  not  be  had  in  the  cause.  Evidently 
there  was  grave  doubt  in  the  mind  of  the  trial 
judge,  or  he  wonld  not  have  delayed  ruling  on 
the  application  until  the  testimony  of  the 
jurors  had  been  taken;  and  we  ccmfess  our 
inability  to  determine  the  meaning  of  the 
phrase  "clearly  appear,"  if  the  facts  and 
circumstances  presented  upon  this  application 
did  not  make  it  to  clearly  appear  that  the  de- 
fendants could  not  have  a  fair  and  impartial 
trial.  The  county  was  not  a  populous  county. 
It  had  been  settled  and  organized  less  than 
three  years.  The  defendants  had  been  con- 
nected with  a  bank  that  had  recently  failed, 
holding  tlie  deposits  of  more  than  200  of  the 
citizens  of  the  county.  Charges  of  criminality 
against  the  defendants,  in  connection  with 
such  failure,  had  been  made.  Indictments 
were  pending  against  them.  Depositors  in 
numbers  were  bringing  actions  against  them, 
to  hold  them  liable  individually  for  such  de- 
posits. Hundreds  of  the  people  of  the  county, 
qualified  by  age  for  service  as  jurors,  had  been 
connected  in  some  manner  with  the  transac- 
tion, either  as  jurors,  witnesses,  or  spectators. 
In  the  numerous  cases  that  had  been  tried,  or 
as  grand  jurors  or  witnesses  In  the  criminal 
proceedings,  and  all  had  more  or  less  familiar- 
ized themselves  with  the  purported  facts  of 
the  transaction.  The  details  had  been  fully 
published  In  the  newspapers  of  the  county,  and 
had  been  generally  circulated.  Much  excite- 
ment existed  in  the  county,  and  the  facts  bad 
been  generally  discussed,  and  the  impression 
and  belief  generally  prevailed  that  the  de- 
fendants were  guilty  of  wrong,  and  were  liable 
to  the  plaintiff  and  to  the  other  depositors; 
and  numerous  persons  had  made  special  and 
repeated  efforts  to  Incite  a  feeling  of  hostility 
towards  the  defendants.  We  cannot  close  our 
minds  against  the  conviction  that  comes  to  us 
from  a  general  knowledge  that  a  feeling  of  In- 
tense hostility  and  prejudice  must  exist,  and 
does  exist,  against  those  connected  with  a 


banking  institution  that  falls  under  drcum- 
stances  Indicating  criminality,  and  which  re- 
sults in  the  loss  of  the  small  deposits  of  the 
members  of  a  community,  new,  and  struggling 
with  the  adversities  of  poverty.  The  statute 
authorizing  a  change  of  venue  was  Intended 
to  apply  to  some  cases  and  to  some  c(mdltions, 
and  if  the  conditions  did  not  exist  in  this  case 
to  which  the  statute  was  Intended  to  apply,  we 
cannot  conceive  of  facts,  circumstances,  or 
conditions  where  it  would  apply.  Certainly  It 
was  not  intended  to  apply  only  In  cases  where 
mob  violence  was  so  assertive  as  to  prevent 
the  administration  of  justice,  or  the  applica- 
tion of  its  safeguards.  I  think  the  application 
for  a  change  of  venue  should  have  been  grant- 
ed in  this  case,  and  that  it  was  error  to  re- 
fu.se  it. 

While  the  statute  does  not,  In  express  terms, 
provide  that  the  application  for  change  of 
venue  shall  be  filed  and  determined  before  the 
trial  has  commenced,  we  think  the  spirit  of  It 
clearly  requires  this.  Certainly  no  court 
would  permit  an  application  for  change  ot 
venue  to  be  filed  after  the  parties  bad  an- 
nounced ready,  and  had  proceeded  to  trial; 
and  the  rights  of  the  parties  must  be  recip- 
rocal. The  trial  had  begun  when  the  impanel- 
ing of  the  jury  commenced,  and  the  court 
would  not  have  permitted  the  application  to 
have  been  filed  after  tbat;  and,  If  he  would 
not  permit  Its  filing,  he  bad  no  right  to  then 
determine  it.  The  question  was  not  whether 
12  men  could  be  found  in  the  county  to  grant 
the  defendants  a  fair  and  impartial  trial.  The 
law  gives  a  broader  right  to  litigants  than  this. 
It  l8  to  have  a  jury  of  fair  and  Impartial  men 
selected  from  the  body  of  the  county,  the 
people  of  which  are  fair  and  impartial,  un- 
prejudiced against  the  defendants,  and  com- 
petent to  grant  them  a  tair  and  impartial  trial. 
The  12  must  be  selected  from  an  unprejudiced 
community.  The  defendants  were  entitled, 
not  alone  to  the  Impartiality  of  a  Jury,  but  to 
the  intelligence  of  a  Jury,  and  they  were  en- 
titled to  have  that  Jury  selected  from  the  in- 
telligence of  the  whole  body  of  the  people; 
otherwise,  if  99  out  <rf  100  were  prejudiced 
and  biased  against  the  defendants,  and  12  were 
found,  though  lacking  In  intelligence,  wtio 
were  not  biased  or  prejudiced,  it  might  be 
said  that  these  12  could  give  the  defendants 
the  fair  and  impartial  trial  which  the  law 
guaranties.  I  think  the  court  erred  in  not 
parsing  upon  the  application,  upon  the  atti- 
davits  presented  by  the  defendants,  and  before 
proceeding  to  the  impaneling  of  the  Jury.  For 
the  reasons  stated,  the  judgment  of  the  court 
below  must  be  reversed,  and  the  cause  re- 
manded for  a  new  trial.    It  is  so  ordered. 

BIERER,  J.,  who  tried  the  cause  below,  not 
sitting.  The  other  judges  concur,  except  as  to 
the  views  herein  expressed  upon  the  questions 
relating  to  a  counter  showing,  and  as  to  the 
time  when  the  application  must  be  determined. 
Upon  those  que8ti(Mis  the  views  expressed  In 
the  opinion  are  the  views  of  the  writer. 
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JONES  ▼.  TERRITORY. 

(Supreme  Court  of  Oklahoma.     Jnly  30,  1897.) 

OiMiNO— What  Constitutes— Chasob  op  Vbncb 
— Pleas—  Hakmlbbs  Bkkok— Statutes. 

1.  The  prohibitions  of  section  1  of  article  56  of 
chapter  25  of  the  Statutes  of  1803  do  not  alone 
extend  to  those  who  deal  or  play  or  conduct  the 
Tarious  games  of  chance  therein  specified,  but 
such  prohibitions  extend  to  the  carrying  on  or 
opening  of  any  such  prohibited  game,  and  the 
use  therein  of  any  device.  And  any  table  or 
other  device  necessarily  adapted  to  the  use  and 
necessarily  used  in  the  carrying  on  of  any  such 
games  is  a  gambling  device,  in  contemplation  of 
law;  and  the  setting  up  or  using  of  such  table 
or  device  is  prohibited;  and  an  information  under 
section  5  of  said  article,  charging  the  defendant 
with  permitting  certain  tables  to  be  set  up  and 
used  for  the  purpose  of  gambling  in  rooms  occu- 
pied by  him  and  under  his  control,  charges  a 
public  offense. 

2.  In  criminal  causes  transferred  before  trial 
from  the  probate  court  to  the  district  court,  the 
jurisdiction  of  the  district  court  does  not  de- 
pend uiKin  the  entering  of  a  plea  of  not  guilty  be- 
fore the  order  of  transfer  is  made.  Where  a 
cau.se  has  been  transferred,  and  no  plea  of  not 
guilty  previously  entered,  but  the  transfer  is  by 
agreement  of  the  parties,  the  defendant  apiiearing 
in  the  district  court,  and  proceeding  regularly  to 
(rial,  and  the  issue  of  not  guilty  is  submitted  to 
the  jury,  the  omission  of  the  formal  entry  of  the 
plea  of  not  guilty  is  an  irregularity  merely,  which 
does  not  affect  the  substantial  rights  of  the  de- 
fendant, and  is  not  a  ground  for  disturbing  the 
judgment;  section  13  of  article  IH  of  the  Code 
of  Criminal  Procedure  providing  that:  "On  an 
appeal,  tne  court  must  give  judgment  without 
H'gard  to  technical  errors  or  defects  or  to  ex- 
ceptions which  do  not  affect  the  substantial  rights 
of  the  parties." 

3.  Article  ."JtJ  of  chapter  2.5  of  the  Statutes  of 
1893.  known  as  the  "(Jambling  Act,"  was  legally 
enacted  bv  the  general  assembly.  Schweizer  v. 
Territory  (Okl.)  47  Pac.  lOSM. 

(Syllabus  by  the  Court.) 

Error  from  probate  court,  Oklahoma  county. 

C.  R.  Jones  was  convicted  of  permitting 
gambling  tables  to  be  set  up  and  used  for  the 
purpose  of  gambling  In  a  house  occupied  by 
him,  in  his  possession,  and  under  his  control, 
and  he  brings  error.    Afflrtned. 

R.  G.  Hays  and  J.  H.  Woods,  for  plaintiff  in 
error.  C.  A.  (Jnlbralth  and  W.  R.  Taylor,  for 
the  Territory. 

TARSNEY.  J.  This  ease  was  commenced  In 
the  prolwte  court  of  Oklahoma  county  on  In- 
foriuntiou  filed  by  tl,°  county  attorney.  In 
which  the  defendant  w.is  charged  with  "per- 
mitting gambling  In  a  house  under  his  control. 
In  manner  and  fonn  as  follows:  For  that  he 
did  t)ermit  gambling  tables,  to  wit:  Craps, 
faro,  and  poker  tables,  to  be  set  up  and  nscd 
for  the  purpose  of  gambling  iu  a  room,  to  v,-it. 
In  the  lower  story  of  what  is  commonly  known 
as  the  'Bassett  Block,'  In  Oklahoma  City,  In 
said  county  and  teiTltory,  by  him,  the  said  de- 
fendant, then  occupied,  and  of  which  he  tlien 
hod  control."  The  Information  ttas  filed  In 
the  probate  court  of  said  county  on  September 
7, 1895.  Warrant  was  Issued  on  the  same  day, 
and  on  the  same  day  defendant  was  arrested, 
and  brought  into  court.    On  November  1,  1895, 


'  by  agreement  of  the  parties,  It  was  ordered  by 
the  probate  court  that  the  cause  be  certified  to 
the  district  coiut  of  said  county  for  trIaL  The 
transcript  from  the  probate  coiui:  shows  that 
on  the  7tb  day  of  September,  1895,  the  14th 
day  of  October,  189.">,  was  set  for  the  arraign- 
ment and  recelring  the  plea  of  the  defendant; 
but  said  transcript  does  not  show  that  the  de- 
fendant was  arraigned  in  said  probate  court, 
or  ever  entered  a  plea  of  not  guilty  therein. 
On  February  8,  1896,  the  defendant  filed  In 
the  district  coiut  a  demurrer  to  the  informa- 
tion, which  was  overruled,  and  the  case-made 
In  this  cause  shows  the  following  recital:  "And 
thereafter,  to  wit,  on  the  1st  day  of  April, 
1896,  this  cause  coming  on  to  be  tried  on  the 
issue  Joined  on  the  aforesaid  information  and 
the  plea  of  not  guilty  tnereto,  the  following 
proceedings  were  had,  and  evidence  Introdu- 
ced." It  further  appears  that  a  Jury  was  Im- 
paneled In  the  district  court,  evidence  both  for 
the  territory  and  the  defendant  was  intro- 
duced, the  court  instructed  the  Juiy  as  to  the 
law  of  the  case,  the  cause  was  argued  to  the 
Jury  by  both  parties,  and  the  Jury  returned  a 
verdict  of  guilty.  After  unsuccessful  motions 
for  new  trial  and  In  arrest  of  Judgment,  the 
cause  was  removed  to  this  court  by  petition  in 
error,  and  three  grounds  for  reversal  are  re- 
lied upon  in  the  brief  of  plaintiff  in  errw. 
First,  the  court  below  erred  In  overruling  the 
demurrer,  for  the  reason  that  the  Information 
does  not  state  facts  su£flclent  to  constitute 
%  public  offense;  second,  because  the  district 
i-ourt  had  no  Jurisdiction  to  try  the  cause,  for 
the  reason  that  a  plea  of  not  guilty  had  not 
been  entered  in  said  cause  before  said  cause 
was  transferred  from  the  probate  court;  third, 
liecause  the  statute  under  which  the  Informa- 
tion was  filed  and  the  case  tried  was  not  le- 
gally enacted  by  the  legislative  assembly  of 
Oklahoma  territory. 

T'pon  the  first  iioint— that  the  Information 
did  not  state  a  public  offense,  and  that  the 
demurrer  was  erroneously  overruled— the  con- 
tention of  the  defendant  is  that  there  is  no 
such  offense  as  permitting  gambling  tables  to 
be  set  up  and  used  for  the  purpose  of  gambling. 
Section  1  of  article  50  of  chapter  25  of  the 
Statutes  of  1893  provides  as  follows:  "Sec- 
tion 1.  That  every  person  who  deals,  plays  or 
carries  on,  or  opens  or  causes  to  be  opened  or 
who  conducts  either  as  owner  or  employee 
whether  for  hire  or  not,  any  game  of  faro, 
monte,  poker,  roulette,  craps  or  any  banking 
or  percentage  game  played  with  dice,  cards, 
or  any  device,  for  money,  checks,  credit,  or 
any  representative  of  value,  is  guilty  of  a 
misdemeanor,  and  is  punishable  \jy  a  fine  of 
not  less  than  one  hundred  dollars  nor  more 
than  one  thotisand  dollars  and  by  Imprison- 
ment In  the  county  Jail  for  a  term  not  less 
than  thirty  days  nor  more  than  six  months." 
Section  3  of  said  article  reads:  "Sec.  3.  Every 
person  who  deals,  plays  or  practices  In  the  ter- 
ritory of  Oklahonu,  or  who  Is  In  any  manner 
accessory  to  the  dealing,  playing  or  practi- 
cing of  a  s\t  'ndle  known  as  three-card  monte 
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or  aoy  ottier  swindle  or  confidence  game,  play 
or  practice,  shall  be  deemed  (ruilty  of  a  felony 
and  upon  conviction  thereof,  shall  be  punished 
tty  a  fine  of  not  less  than  one  thousand  doUars 
nor  more  than  fire  thousand  doUars  or  by 
confinement  In  the  penitentiary  for  a  term  of 
not  less  than  one  year  nor  more  than  five 
years."  Section  5  of  said  article  reads:  "Sec. 
5.  Every  person  who  shall  permit  any  gam- 
ing table,  banlc,  or  gaming  device  prohib- 
ited by  sections  1  and  3  of  this  act,  to  be  set 
up  or  used  for  the  puri>ose  of  gambling  in 
any  house,  building,  shed,  shelter,  booth,  lot 
or  other  premises  to  him  belonging  or  by  him 
occupied  or  of  which  he  lias,  at  the  time,  pos- 
session or  control  shall  be,  on  conviction  there- 
of, adjudged  guilty  of  a  misdemeanor  and  pun- 
ished by  a  fine  not  exceeding  two  hundred 
dollars  nor  less  than  one  hundred  dollars,  or 
by  imprisonment  in  tlie  county  Jail  for  a  term 
not  exceeding  six  months  nor  less  than  thirty 
days  or  by  both  such  fine  and  Imprisonment  in 
the  discretion  of  the  court."  It  is  under  section 
5  that  the  Information  in  this  case  is  drawn, 
and  counsel  for  defendant  contend  tliat  this 
section  only  denounces  as  an  offense  the  per- 
mitting of  such  gaming  tables  to  be  set  up  as 
are  "prohibited"  by  sections  1  and  3  of  the  ar- 
ticle, and  that  said  sections  1  and  3  do  not 
"prohibit"  the  use  of  gambling  tables,  but  only 
provide  penalties  against  those  who  deal,  play, 
carry  on,  open,  or  cause  to  be  opened  or  con- 
ducted, the  game  of  faro  and  other  games  in 
said  sectiODS  specified.  While  the  language 
of  these  sections  and  the  connection  between 
the  said  sections  are  not  as  definite  and  specific 
as  they  might  be,  and  there  Is  some  ambiguity 
to  make  plausible  this  contention  of  counsel, 
yet  we  think  a  fair  Interpretation  of  these 
several  sections  makes  the  position  of  counsel 
untenable.  We  are  bound  to  give  the  language 
used  by  the  legislature  such  Interpretation  as 
will  support  its  evident  Intent,  if  the  language 
used  is  fairly  8uacei)tible  of  such  interpreta- 
tion. That  the  legislature  Intended  to  prohibit 
the  setting  up  or  use  of  gambling  tables  is 
beyond  doubt,  and  that  they  Intended  to 
punish  those  who  sliould  permit  such  tables  to 
be  set  up  cannot  be  questioned;  and  if  sec- 
tion B  did  not  contain  the  words  "prohibit- 
ed by  sections  1  and  3  of  this  act,"  such 
section  5,  In  Itself,  would  be  complete  to 
prohibit  persons  from  permitting,  or  to  punish 
persons  for  permitting,  gaming  tables  to  be 
set  up  or  used  for  the  purpose  of  gambling; 
and  the  reference  In  section  5  to  sections  1 
and  3  clearly  shows  that  it  was  the  legislative 
Judgment  and  Intent  that  the  setting  up  of 
gaming  tables,  or  their  use  for  gaming  pur- 
poses, was  prohibited  hy  the  language  of  sec- 
tions 1  and  3.  Can  the  language  used  in  sec- 
tions 1  and  3,  then,  be  reasonably  interpreted 
to  snpp<Krt  this  intent  and  Judgment?  The  pro- 
hibitions of  section  1  do  not  alone  extend  to 
those  who  deal  or  play  or  conduct  the  various 
games  of  chance  therein  specified,  but  such 
prohibition  extends  to  the  carrying  on  or  open- 
ing of  any  game  of  faro,  monte,  poker,  rou- 


lette, craps,  or  any  banking  or  percentage  game 
played  with  dice,  cards,  or  any  device.  Now, 
If  the  opening  or  carrying  on  of  any  of  these 
prohibited  games  Involves  the  setting  up  of 
any  tables  or  other  devices,  then  the  use  of 
si'.cb  tables  or  devices  Is  evidently  prohibited  by 
section  1.  That  it  is  the  common  understand- 
ing of  those  charged  with  the  duty  of  admin- 
istering the  criminal  laws,  especially  those 
against  gambling,  that  certain  games,  as  faro 
and  poker,  do  require  the  use  of  tables  upon 
which  they  may  be  played,  then  It  follows  that 
the  use  of  such  tables  is  prohibited  by  the  pro- 
hibition against  the  carrying  on  or  opening  of 
such  games.  Again,  section  1  clearly  pro- 
hibits the  carrying  on  or  opening  of  any  game 
with  any  device;  and  a  table,  when  necessari- 
ly adapted  to  the  use  and  necessarily  used  in 
the  carrying  on  of  any  such  game.  Is  a  gam- 
bling device,  In  contemplation  of  law,  although 
such  table  may  have  been  originally  designed 
for  and  ordinarily  adapted  to,  lawful  uses.  We 
are  therefore  clearly  of  the  (pinion  that  it  was 
the  intention  of  the  legislature  to  prohibit  the 
owners,  occupants,  or  persons  in  possession  or 
control  of  houses,  buildings,  etc.,  from  permit- 
ting any  gaming  table,  bank,  or  gaming  de- 
vice to  be  set  up  or  used  f<w  the  purpose  of 
gambling  therein;  and  that  the  language  of 
sections  1  and  5,  above  quoted,  with  sufllclent 
clearness  shows  such  intent;  and  that,  there- 
fore, the  Information  in  this  case  did  charge  a 
public  offense,  and  that  the  demurrrer  was 
rightly  overruled. 

2.  The  second  contention  of  counsel  for 
plaintiff  In  error— that  the  district  court  never 
obtained  Jurisdiction,  because  the  transfer 
from  the  probate  court  was  ordered  without  a 
plea  of  not  guilty  having  been  previously  en- 
tered—cannot be  sustained;  nor  do  we  think 
that  there  was  any  such  irregularity  as  to  call 
for  a  reversal.  The  prolate  court  did  not  have 
exclusive  original  JurLsdlctlon  of  the  cause. 
Its  Jurisdiction  was  only  concurrent  with  that 
of  the  district  court.  Original,  although  not 
exclusive.  Jurisdiction  of  the  subject-matter 
of  the  offense  cliar^od  In  this  Information 
was  in  the  district  court.  The  information 
might  have  been  originally  filed  in  the  district 
court,  and  that  court  liave  had  original  Juris- 
diction both  of  the  subject-matter  and  of  the 
person  of  the  defendant.  Its  Jurisdiction  did 
not  depend  upon  a  transfer  of  the  cause  from 
the  probate  court.  The  information  was  filed 
In  the  district  court  when  transferred  from  the 
probate  court,  and  the  record  of  the  district 
court  shows  the  appearance  of  the  defendant 
therein,  and  a  plea  of  not  guilty,  which  would 
give  to  the  district  court  full  and  complete  Ju- 
risdiction both  of  the  subject-matter  and  of 
the  person  of  the  defendant.  But  if  the  con- 
tention of  counsel  that,  the  action  having  been 
begun  in  the  probate  court,  it  was  necessary 
that  a  plea  of  not  guilty  should  have  been  en- 
tered before  the  cause  was  transferred  to 
the  district  court  to  make  the  proceedings  reg- 
ular were  conceded,  would  such  Irregularity 
avoid  the  subsequent  proceedings,  and  require 
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•  rarenal  of  the  Judsmentf    The  entering  ot 

•  plea  of  not  guilty  may  tie  prerequisite  to 
the  attaching  of  the  right  of  the  defendant  1o 
demand  a  transfer  of  the  cause  to  the  district 
court;  but  'where  the  parties  agree,  aa  In  thla 
case,  whether  such  plea  had  been  entered  or 
not,  to  transfer  the  cause,  it  cannot  be  said 
that  any  substantial  prejudice  to  the  rights 
of  the  defendant  could  result  therefrom.  The 
prol>ate  court  is  a  court  ot  record.  The  law 
presumes  the  proceedings  of  a  court  of  record 
to  be  regjlar.  It  does  not  appear  from  the  rec- 
ord in  this  case  that  the  plea  of  not  guilty  wajs 
not  entered.  The  record  Is  simply  silent  as  to 
Whether  It  was  or  was  not.  Assuming  It,  how- 
ever, to  be  a  fact  that  the  defendant  was  not 
arraigned,  and  did  not  enter  a  formal  plea  of 
not  guilty  before  the  order  transferring  the 
cause  was  made,  the  record  shows  him  to 
have  been  present  In  person  and  by  counsel 
agreeing  to  the  transfer.  It  shows  him  enter- 
ing bis  appearance  In  the  district  court,  and 
demurring  to  the  information,  announcing  him- 
self ready  for  trial,  going  to  trial  before  a 
Jury  regularly  Impaneled  and  sworn  upon  an 
issue  of  not  guilty,  and  submitting  the  qnes- 
tlon  of  his  guilt  to  their  determination.  WUl 
the  omission  of  the  arraignment  and  formal 
plea  in  the  probate  court  avail  the  defendant 
thereafter,  either  on  motion  for  new  trial  or  In 
arrest  of  Judgment?  It  may  be  conceded  that 
at  common  law  It  would,  though  that  may  be 
doubtful,  where  the  offense  charged  is  only  a 
misdemeanor.  By  section  13  of  article  16  of 
our  Code  of  Criminal  Procedure  It  Is  provided 
that:  "On  an  appeal,  the  court  must  give  judg- 
ment without  regard  to  technical  errors  or  de- 
fects or  to  exceptions  which  do  not  affect  the 
substantial  rights  of  the  parties."  We  are  of 
the  opinion  that  under  this  section  the  omis- 
sion of  the  probate  court  to  require  the  defend- 
ant to  enter  a  plea  of  not  guilty  before  mak- 
ing the  order  transferring  the  cause  to  the  dis- 
trict court,  if  such  omission  occurred,  could 
cot  affect  the  substantial  rights  of  the  defend- 
ant, and  therefore  Is  not  ground  for  disturbing 
the  Judgment.  In  a  case  in  the  state  of  Kan- 
sas, where  the  defendant  was  charged  with 
burglary  and  grand  larceny,  and  it  was  conced- 
ed that  the  defendant  was  not  arraigned,  and 
did  not  plead  to  the  Information,  It  was  held 
by  the  supreme  court,  on  appeal,  that  under 
a  statute  identical  with  ours,  above  quoted, 
such  omission  did  not  affect  the  substantial 
rights  of  the  defendant,  or  Justify  disturbing 
the  Judgment.     State  v.  Cassady,  12  Kan.  561. 

8.  Defendant's  third  point— that  the  statute 
under  which  the  information  in  this  cause  was 
filed  and  the  cause  tried  was  not  legally  en- 
acted by  the  legislative  assembly  of  the  terri- 
tory—was fully  considered  by  this  court  In 
Sweitzer  t.  Territory,  6  Olil.  297,  47  Pac. 
1094,  and  the  opinion  In  that  case  Is  herein 
adhered  to  and  approved,  and  is  decisive  of 
this  point  hi  this  case.  We  therefore  find  no 
<>rror  in  this  record,  and  the  Judgment  of  the 
court  below  is  affirmed.  All  the  Judges  con- 
rur. 


(S  Old.  EM) 

DOORLBT  T.  BUFORD  ft  6BOR6B 

MANUF-G  CO. 

(Sapreme  Court  of  OUaboma.     JTiilr  30,  18070 

PaoosEDiHO   iir   Brkob— Tim  fob  Fiuirs— Bx- 

TENSIOV. 

1.  A  proceeding  in  error  in  this  court  to  re- 
verse a  judgment  of  the  district  court  most  be 
filed  witnin  one  year  after  the  rendition  of  the 
judgment,  or  the  making  of  the  final  order  com- 
plained Of,  nnless  the  person  bringing  tiie  pro- 
ceeding ia  an  infant,  a  person  of  unsound  uund, 
or  one  who  is  imprisoned. 

2.  The  time  for  instituting  a  proceeding  in  error 
in  the  supreme  court  to  review  a  judgment  ot 
the  district  court  is  not  extended  by  the  filing  of 
a  motion  for  a  new  trial,  where  the  action  com- 
plained of,  and  embraced  in  such  motion,  waa 
ID  rendering  judgment  on  a  motion  for  Judgment 
on  the  pleadings. 

(Syihtbni  by  the  Court) 

Appeal  from  district  court,  Klngflsher  conn- 
ty;   before  Justice  John  L.  McAtee. 

Replevin  by  the  Buford  &  George  Manufac- 
turing Company  against  W.  F.  D  jorley.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Dismissed. 

W.  A.  McCartney,  W.  W.  Blxby,  and  D.  K. 
Cunningham,  for  plaintiff  In  error,  h.  H. 
Lane,  for  defendant  In  error. 

BIERER,  J.  The  Judgment  in  this  case 
from  which  the  appeal  Is  tal^en  was  rendered 
In  the  district  court  on  the  7th  day  of  No- 
vember, 1895.  On  the  11th  day  of  Novem- 
ber, 1895,— the  10th  day  of  November  being 
Sunday,— defendant  filed  a  motion  for  a  new 
trial,  which  was,  on  the  16th  day  of  Noven^ 
ber,  overruled,  and  exception  talien.  The  ap- 
peal was  filed  In  this  court  on  the  16th  day 
of  November,  1806.  The  only  action  of  the 
court  which  Is  challenged  by  the  motion  for  a 
new  trial  is  In  sustaining  plolnUfTs  m'>Uon 
for  Judgment  on  the  pleadings,  and  giving 
Judgment  thereon;  and  the  question  which 
arises  at  the  threshold  of  the  consideration  of 
the  question  sought  to  be  presented  by  thU 
appeal  is,  was  the  appeal  filed  in  time?  Sec- 
tion 4452  of  the  Statutes  of  1693  provides: 
"No  proceeding  for  reversing,  vacating,  or 
modifying  Judgments  or  final  orders  shall  be 
commenced  unless  within  one  year  after  the 
rendition  of  the  Judgment  or  mailing  of  the 
final  order  complained  of,  or  in  case  the  per- 
son entitled  to  such  proceeding  be  an  infant, 
a  person  of  unsound  mind,  or  imprisoned 
within  one  year  as  aforesaid,  exclusive  of  the 
time  of  such  disability."  Under  this  section 
the  proceeding  in  error  must,  except  In  the 
excepted  cases,  be  brought  within  one  year 
from  the  entry  of  the  Judgment  or  the  mak- 
ing of  the  order  complained  of.  Winkfield 
v.  Brinkman  (Kan.  Sup.)  2  Pac.  113;  Bying- 
ton  V.  Quinton  (Kan.  Sup.)  25  Pac.  563.  The 
appeal  was  filed  within  one  year  from  the 
time  the  motion  for  a  new  trial  was  overruled, 
but  not  withhi  one  year  from  the  time  the 
Judgment  appealed  from  was  rendered;  and 
in  cases  where  appeals  have  been  so  taken 
In  Kansas  it  haa  been  held  that  the  action 
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and  rulings  of  the  court  inrolved  In  the  deter- 
mination of  the  motion  for  a  new  trial  are 
presented  to  the  supreme  court  in  time.  Os- 
l>ome  V.  Young,  28  Kan.  769;  Thompson  v, 
>'nnufacturing  Co.,  29  Kan.  4T6.  In  the  case 
of  r>yal  V.  City  of  Topeka,  10  Pac.  161,  it 
was  held  by  the  supreme  court  of  Kansas 
that  the  power  of  that  court  to  review  any 
Judgment  or  order  of  the  district  court  not 
npiiealed  from  within  one  year  after  the  en- 
trj-  thereof,  and  where  the  proceeding  was  In- 
stituted in  the  supreme  court  within  one  year 
from  the  decision  on  the  motion  for  a  new 
trial,  was  confined  to  the  consideration  of 
such  orders,  rulings,  or  Judgments  "as  may 
be  necessarily  Involved  In  the  ruling  upon  the 
motion  for  the  new  trial."  In  the  case  of 
Bates  T.  Lyman,  12  Pac.  33,  the  same  court 
states  in  the  syllabus  of  the  opinion  that: 
"Where  a  petition  In  error  Is  filed  In  the  su- 
preme court  within  one  year  after  the  making 
of  an  order  overruling  a  motion  for  a  new 
trial,  the  proceeding  is  In  time  for  a  review  of 
all  the  rulings  of  the  court  made  during  the 
trial,  and  excepted  to  at  the  time,  which  are 
referred  to  In  such  motion."  It  is  not  con- 
templated by  the  Code  that  rulings  made  by 
the  court  upon  motions  or  demurrers  preced- 
ing the  trial  should  be  again  brought  to  the 
attention  of  the  court  by  a  motion  for  a  new 
trial,  and  none  of  the  grounds  of  such  motion 
embrace  any  such  questions,  and  It  cannot, 
therefore,  be  said  that  the  question  which 
was  passed  upon  on  the  motion  for  Judgment 
on  the  pleadings  was  necessarily  Involved  In 
the  motion  for  a  new  trial.  A  motion  for  a 
new  trial  Is  not  for  the  punwse  of  presenting 
to  the  court  again  questions  which  are  saved 
without  such  a  motion,  and  which  constitute 
no  part  of  such  motion  under  the  Code.  A 
motion  for  a  new  trial  is  not  necessary  In 
order  that  such  a  question  as  that  presented 
here  may  be  reviewed  in  the  supreme  court; 
and.  If  It  Is  not,  then  manifestly  a  party  can- 
not have  his  time  for  presenting  such  a  ques- 
tion for  review  in  the  supreme  court  extended 
by  filing  an  entirely  useless  motion.  Such  a 
practice  would  piece  It  In  the  power  of  par- 
ties to  evade  and  defeat  the  object  of  the 
statute  in  requiring  that  these  proceedings 
in  error  should  be  speedily  Instituted,  and  lit- 
igants cannot  be  permitted  to  extend  this  very 
liberal  statutory  limitation  by  the  presenta- 
tion of  entirely  useless  applications  to  the 
trial  conrt. 

The  conclusion  which  we  have  reached  Is 
supported  by  other  decisions  of  the  supreme 
court  of  Kansas.  In  the  case  of  Sanford  v. 
Weeks,  81  Pac.  1088,  it  was  sought  to  have 
the  supreme  court  of  that  state  review  the 
action  of  the  trial  court  on  a  former  petition 
for  a  new  trial,  and  from  the  denial  of  which 
the  party  failed  to  take  an  appeal  within  one 
year.  Subsequently  a  petition  for  the  same 
pnrpose  was  filed,  and  denied,  and  an  appeal 
taken  from  the  action  on  this  application 
within  the  year  allowed  by  law.  The  supreme 
conrt  in  that  case  held  that  K  was  without 


jurisdiction  to  review  the  action  of  the  court 
on  the  first  application,  because  one  year  had 
expired  before  the  appeal  was  taken.  In  the 
case  of  Blackwood  v.  ShafTer  (Kan.  Sup.)  24 
Pac.  423,  a  demurrer  was  sustained  to  the 
third  imragraph  of  the  defendant's  answer, 
and  afterwards  the  case  was  tried  upon  the 
Issues  presented  by  the  petition  and  the  oth- 
er two  paragraphs  of  the  answer,  and  within 
less  than  one  year  after  the  rendition  of 
the  Judgment,  but  not  within  a  year  after 
the  action  of  the  court  In  sustaining  the 
demurrer  to  the  third  paragraph  of  the  an- 
swer, proceeding  in  error  was  brought  in 
the  supreme  court,  and  It  was  held  that  the 
supreme  court.  In  such  a  case,  had  no 
power  to  review  the  action  of  the  trial  court 
in  sustaining  the  demurrer.  In  the  opin- 
ion of  the  case  it  Is  stated:  "When  a  case 
is  brought  to  the  supreme  court  for  the  pur- 
pose of  having  any  Judgment  or  order  of 
tlie  court  below  reviewed,  everything  neces- 
sarily Involved  in  such  Judgment  or  order  Is 
reviewable  in  the  supreme  court;  but  the  or- 
der of  the  court  below  in  this  ease,  sustaining 
the  demiirrer  to  the  third  paragraph  of  the 
defendant's  answer.  Is  not  Involved  In  any 
other  order  or  In  any  Judgment  of  the  court 
below,  and  hence  It  is  not  reviewable  upon 
this  principle."  There  is  no  escape  from  the 
conclusion  that  the  action  of  the  trial  court 
which  Is  complained  of  in  this  appeal  was 
not  properly  brought  to  this  court  within  one 
year  after  it  was  had.  The  appeal  is,  there- 
fore, dismis.«ed.  All  the  Justices  concinrring, 
excepting  McATEE,  J.,  who  tried  the  case 
below,  not  sitting. 


PR.VIRIE   CATTLE   CO.    v.   WILLIAMSON, 
Treasurer,  et  ai. 

(Supreme  Court  of  Oklahoma.     July  30,  1897. 

Taxatiox— Cattle— Situs— DouBLc  Taxation. 

1.  By  section  1,  art.  5,  Soss.  Laws  1895,  It  is 
provided  that,  "where  any  personal  property  shall 
be  located  in  any  county  of  this  territory  after 
the  first  day  of  March  ot  any  year,  which  shall 
acquire  an  actual  situs  therein  before  the  first 
day  of  Septomlier,  such  property  shall  be  as- 
sessed," etc.,  and  section  2  of  the  same  article 
further  provides  that,  "whenever  any  live  stock 
shall  he  located  iu  this  territory  for  the  purpose 
of  grazing,  it  shall  be  deemed  to  have  acquired 
an  actual  situs  therein."  And  where  the  proof 
ahowa  that  cattle  owned  in  another  state  or  ter- 
ritory actually  ranged  and  grazed  in  a  certain 
county  of  Otclahoma  during  the  entire  year,  hM, 
that  such  cattle  were  properly  taxable  in  such 
county. 

2.  While  it  may  be  stated,  as  a  general  propo- 
sition of  law,  that  personal  property  baa  no  situs 
except  that  of  the  domicile  of  the  owner,  yet  this 
doctrine  yields  wherever  it  is  applied  to  the  taxa- 
tion of  personal  property. 

3.  Because  a  cattle  company  has  already  listed 
its  property  for  taxation  in  another  state,  and 
the  imposition  of  taxes  in  this  territory  may  result 
in  doul)Ip  taxation,  such  fact  does  not  make  the 
tax  in  this  territory  illegal.  Each  taxing  juris- 
diction has  the  right  to  determine  for  itself  how 
the  taxes  within  its  own  juriadictiou  ^11  be 
levied. 

(Syllabus  by  the  Court) 
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BiTor  tram  dlatrlet  eonrt,  Beftrer  caaatj; 
before  Justice  A.  O.  0.  Blorer. 

A.ctloa  by  the  Praltle  Cattle  Oompan7 
against  J.  O.  WUllamson,  treasurer,  and  F. 
D.  Healey,  sheriff  of  Bearo:  county.  From 
a  judgment  for  defendants,  plaintiff  brings  er- 
ror.    Affirmed. 

J.  0.  Gunter  and  A.  S.  Dickson,  for  plain- 
tiff In  error.  R.  H.  Loofbourrow  and  Harper 
8.  Cunningham,  Atty.  Gen^  for  defendants  In 
enw. 

DALE,  O.  J.  This  case  cornea  up  from  the 
district  court  of  Beaver  county,  and  Is  brought 
here  to  reverse  a  Judgment  of  the  lower  court 
In  holding  that  certain  taxes  levied  against  the 
personal  property  of  the  Prairie  Cattle  Com- 
pany, a  corporation,  were  rightfully  so  levied. 
The  trial  court  made  no  finding  of  facts,  but 
we  have  the  evidence  upon  which  the  judg- 
ment was  based,  and  from  such  record  it  ap- 
pears that  the  Prairie  Cattle  Company  has  its 
home  ranch  and  headquarters  about  18  miles 
south  of  La  Junta,  Colo.;  that  such  corpora- 
tion owns  about  16,000  head  of  cattle,  which 
are  made  up  of  all  classes  and  ages,  and  sub- 
sist during  the  entire  year  upon  such  grass 
and  water  as  they  can  procure  by  ranging 
over  a  very  large  area  of  country  In  South- 
eastern Colorado  and  Northwestern  New  Mex- 
ico, and  portions  of  Beaver  county.  Old.;  that 
the  corporation,  by  ownership  and  lease,  has 
obtained  control  of  portions  of  the  water  priv- 
ileges and  lands  extending  over  an  area,  in 
places,  of  about  100  miles  north  and  south 
and  80  miles  east  and  west,  lying  In  the  south- 
eastern portion  of  Colorado  and  the  north- 
western part  of  New  Mexico;  that  included 
within  this  range  are  large  bodies  of  the  pub- 
lic domain,  and  also  numerous  other  cattle 
companies  and  Individuals  engaged  In  grazing 
catde,  and  who  are  the  owners  or  lessees  of 
such  other  water  privileges  and  lands  as  are 
not  owned  or  controlled  by  the  Prairie  CatUe 
Company.  This  range  runs  down  on  the 
southeast  to  the  vicinity  of  the  north  and  the 
west  lines  of  Beaver  county,  Okl.,  and  num- 
bers of  cattle  belonging  to  corporations  and 
Indlvldoals  drift  Into  Beaver  county  during 
storms  and  at  other  times  for  the  purpose  of 
procuring  water  and  grass.  Owners  of  such 
cattle  do  not  claim  any  grazing  rights  In  Beav- 
er county,  and  at  the  spring  and  fall  roundups 
throw  their  cattle  back  on  to  their  own  range, 
and  during  such  season  of  the  year  as  the  cat- 
tie  are  likely  to  drift  Into  Beaver  county  keep 
men  employed  to  ride  the  ranch  line,  and 
throw  back  into  their  own  range  such  cattle 
as  they  may  find  drifting  off  and  Into  said 
Beaver  county;  but,  notwithstanding  their  ef- 
forts to  keep  them  out,  some  of  their  cattle 
are  always,  at  each  roundup,  found  in  Beaver 
county,  and  each  year  the  assessor  of  the 
township  in  Beaver  county,  where  the  cattle 
are  so  found,  lists  the  same  for  taxation.  At 
the  spring  roundup  in  1895  about  800  head 
of  cattle  belonging  to  the  Prairie  Cattle  Com- 
pany were  found  In  Cleveland  township,  of 


Beaver  oonnty,  and  the  aasesaor  of  sneb  town- 
ship returned  for  taxatimi  against  the  com- 
pany 600  head.  One  of  the  witnenes  for  the 
defendants  in  error  test!  fled  that  be  thought 
000  to  be  a  reasonable  estimate  of  the  number 
of  cattle  belonging  to  the  Prairie  Cattle  Com- 
pany which  would  be  in  Cleveland  township, 
Beaver  county,  most  of  the  year,  and  that 
such  a  number  was  the  average  of  what  might 
range  there  during  the  entire  year.  It  Is  to 
defeat  the  attempt  to  so  tax  the  cattle  that 
this  salt  was  Instituted  in  the  court  below, 
and  In  Its  petition  filed  therdn  It  la  alleged, 
among  other  things,  that  the  Prairie  Cattle 
Company  has  its  home  canch  near  Hlgby, 
Otero  county,  Oolo.,  holds  real  estate  in  Bent, 
Otero,  l4ts  Animas,  and  Baca  counties  In  such 
state,  and  In  Union  and  Colfax  counties  In  the 
territory  of  New  Mexico,  does  not  own  or  con- 
trol any  real  estate  in  the  territory  of  Okla- 
homa, and  that  all  of  the  cattle  owned  by  the 
company  were  assessed  for  taxation  In  the 
counties  of  Colorado  and  New  Mexico,  above 
named,  and  it  Is  the  Intention  of  the  corpora- 
tion to  pay  the  taxes  so  levied  when  they  shall 
become  due;  that  it  has  been  the  Intention 
and  purpose  of  the  corporation  to  keep  all  of 
its  range  cattle  in  the  state  of  Colorado;  that, 
notwithstanding  such  efforts,  small  numbers 
drifted  down  into  Beaver  county,  OkL,  against 
the  will  of  the  agents  of  the  corporation,  but 
were  always,  as  soon  as  discovered,  drivec 
back  Into  Colorado.  To  the  petition  an  an- 
swer was  filed,  which,  in  substance,  alleged 
that  the  cattle  assessed  were  located  in  Beav- 
er county  after  the  Ist  day  of  March,  1885. 
and  acquired  an  actual  situs  therein  before 
the  1st  day  of  September  of  such  year. 

Under  the  pleadings  and  facts  in  this  case 
the  only  question  to  determine  la,  were  the 
cattle  subject  to  taxation  in  Beaver  county? 
By  section  1,  art  6,  p.  229,  Sess.  Iaws  1885, 
it  Is  provided  that:  "When  any  personal  prop- 
erty shall  be  located  In  any  county  of  this  ter- 
ritory after  the  first  day  of  March  of  any 
year,  which  shall  acquire  an  actual  situs  there- 
in before  the  first  day  of  September,  mch 
property  is  taxable  therein  for  that  year  and 
shall  be  assessed  and  placed  on  the  tax  roll, 
and  the  tax  collected  as  provided  by  this  act." 
Section  2  of  the  same  act,  which  follows  the 
one  Just  quoted,  reads  as  follows:  "Whenever 
any  live  stock  shall  be  located  In  this  territory 
for  the  purpose  of  grazing,  it  shall  be  deemed 
to  have  acquired  an  actual  situs  therein  as 
contemplated  by  this  act."  If  the  cattle  had 
acquired  a  situs  within  the  meaning  of  the 
sections  above  quoted,  then  they  are  taxable. 
In  view  of  these  provisions  of  our  statute,  it 
would  appear  that  this  case  must  largely  turn 
upon  the  facts.  Under  the  evidence  It  appears 
that  600  head  of  cattle  belonging  to  the  Prairie 
Cattle  Company  were,  upon  an  average,  to* 
the  year  1895,  grazing  in  the  township  in 
Beaver  county  in  which  they  were  sought  to 
be  taxed.  It  is  true,  the  same  cattle  were 
not  there  all  that  time,  but  that  was  the  num- 
ber which.  If  they  were  there  located  tor  the 
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purpose  of  grazing,  must,  under  our  law,  be 
deemed  to  have  acquired  an  actual  situs  for 
grazing  purposes;  and  It  makes  no  difference 
that  they  were  there  against  the  will  and 
consent  of  the  agents  of  the  Prairie  Cattle 
Company.  The  situs  of  the  property  does  not 
necessarily  depend  upon  the  will  or  intention 
of  the  owner.  While  it  may  be  stated,  as  a 
general  proposition  of  law,  that  personal  prop- 
erty has  no  situs  except  that  of  the  domicile 
of  the  owner,  yet  this  doctrine  yields  whenever 
It  Is  applied  to  the  taxation  of  personal  prop- 
erty. Story,  Confl.  Laws,  S  550;  Bank  v. 
Smith,  65  111.  44;  Graham  v.  Commissioners, 
31  Kan.  473,  2  Pac.  519;  Hardesty  t.  Fleming, 
57  Tex.  395;  Pierce  v.  Eddy,  162  Mass.  594, 
26  N.  E.  99.  And  because  the  cattle  company 
has  already  listed  its  property  for  taxation 
lu  Colorado,  and  the  Imposition  of  .taxes  in 
Beaver  county  will  result  in  double  taxation, 
such  fact  does  not  make  the  taxes  in  Okla- 
homa illegal,  as  each  taxing  Jurisdiction  has 
the  right  to  determine  for  itself  how  the  taxes 
within  such  Jurisdiction  shall  be  levied. 
Blackstone  ManuTg  Co.  v.  Inhabitants  of 
Blackstone,  13  Gray,  488;  Leonard  v.  City  of 
New  Bedford,  16  Gray,  292.  In  view  of  the 
law,  as  above  stated,  we  must  determine 
whether  or  not  the  evidence  in  this  case  war- 
ranted the  court  below  in  finding  as  a  fact 
that  the  cattle  bad  obtained  a  situs  in  Beaver 
county  which  would  subject  them  to  taxation 
In  such  taxing  district.  Numerous  decisions 
are  cited  by  counsel  for  appellant  in  support  of 
their  contention  that,  under  the  facts  of  tills 
case,  as  a  matter  of  law,  the  cattle  had  ob- 
tained no  situs  in  Oklahoma,  and  we  will  no- 
tice briefly  some  ol  the  cases  referred  to. 
In  Conley  v.  Chedlc,  7  Nev.  336,  it  appears 
that  taxes  were  sought  to  be  assessed  against 
8<Mne  logs  which  were  being  taken  through 
the  county,  and  the  court  held  that  they  were 
in  such  county  merely  in  transitu;  they  had 
gained  no  situs;  and  they  were  not  taxable. 
In  Barnes  v.  Woodbury,  17  Nev.  383,  30  Pac. 
1068,  the  owners  of  a  large  number  of  cattle 
turned  them  loose  in  one  county  in  the  spring 
of  the  year,  and  in  grazing  a  part  of  them 
went  Into  an  adjoining  county,  and  remained 
therein  for  a  period  of  about  six  months.  The 
majority  of  the  court  held  that  by  so  doins 
the  cattle  did  not  obtain  a  situs  within  such 
adjoining  county,  but  that  the  location  of  the 
home  ranch  governed  their  location  for  tax- 
ing purposes.  While  the  facts  in  that  case  arc 
somewhat  analogous  to  the  one  we  are  con- 
sidering, yet  a  careful  reading  of  the  dissent- 
ing opinion  detracts  considerably  from  the 
force  of  the  decision  as  rendered  by  the  ma- 
jority of  the  court  In  Ford  v,  McGregor,  20 
Nev.  446,  23  Pac.  608,  the  court  held  that, 
where  sheep  were  drlveu  from  the  home  ranch 
into  another  county,  to  be  kept  temiwrarily, 
they  did  not  gain  a  situs  in  the  county  Into 
which  they  were  so  driven.  In  tliat  case  it 
appears  that  the  owners  drove  a  large  number 
of  sheep  from  their  ranch  into  an  adjoining 
county  for  grazing  purposes,  intending  to  keep 


them  there  for  about  two  months,  and  the 
court  held  that  such  use  of  the  sheep  did  not 
change  their  situs.  In  Rbyno  v.  Madison  Co., 
43  Iowa,  632,  It  is  held  that,  because  the 
statute  of  Iowa  declares  that  "the  assessor 
shall  list  every  person  in  his  township,  and 
assess  all  the  property  personal  and  real 
therein,"  such  language  does  not  necessarily 
mean  that  the  personal  property  which  hap- 
pens to  be  in  the  township  upon  the  Ist  day  of 
January  of  each  year  shall  come  within  the 
provisions  of  the  statute,  and  that  property 
in  the  township  for  temporary  purposes  is 
not  taxable  therein.  Holcomb  v.  Keliher,  5 
S.  D.  438,  59  N.  W.  227,  is  a  case  where  the 
home  ranch  was  near  an  Indian  reservation, 
and  the  cattle,  and  horses  used  in  herding  the 
same,  ranged  upon  such  reservation,  as  well 
as  in  the  county  where  the  range  was  located; 
and  the  court,  in  passing  upon  such  case,  held 
that  the  situs  of  the  stock  was  at  the  home 
ranch.  We  think  this  Dakota  case  in  point, 
but  the  statutes  of  the  state  upon  which  the 
suit  was  based  do  not  go  to  the  ext&it  ot 
attempting  to  fix  the  situs  of  Uve  stock,  as 
do  the  provisions  of  section  2,  supra,  ot  our 
act.  Our  attention  is  further  directed  to  Hays 
V.  Steamship  Co.,  17  How.  596,  St.  Louis  v. 
Wiggins  Ferry  Co.,  11  Wall.  423,  and  People 
T.  Commissioners  of  Taxes  &  Assessments,  58 
N.  Y.  242.  In  Hays  v.  Steamship  Co.  it  was 
sought  by  the  authorities  at  San  Francisco 
to  subject  a  vessel  of  the  Pacific  Mail  Steam- 
ship Company  to  taxation,  t>ecause  such  ves- 
sel happened  to  be  in  the  harbor  at  San  Fran- 
cisco at  the  time  when,  under  the  laws  of 
California,  property  was  required  to  be  as- 
sessed for  taxation.  The  supreme  court  of  the 
United  States  held  that  the  vessel,  being  reg- 
istered in  the  port  of  New  York,  and  the  pres- 
ence of  such  vessel  in  the  port  of  San  Fran- 
cisco being  merely  for  the  purpose  of  taking 
on  or  unloading  a  cargo,  the  situs  of  the  vessel 
was  at  the  port  of  registration.  In  St  Louis 
V.  Wiggins  Ferry  Co.  the  St.  Louis  taxing 
oiBcers  undertook  to  levy  a  tax  upon  the  boats 
of  the  ferry  company  operating  to  and  from 
that  side  to  the  Illinois  shore.  The  facts  of 
the  case  show  that  the  ferry  company  had 
erected  upon  the  lUincds  side  their  offices  and 
doclis  and  places  wbare  all  their  boats  were 
kept  while  not  In  use,  and  were  claiming  such 
point  as  their  place  of  business.  In  People 
V.  Commissioners  of  Taxes  &  Assessments  It 
was  held  that  where  steamships  were  regis- 
tered at  the  port  of  New  York,  and  sent  to  the 
Pacific  Ocean  to  trade,  and  had  not,  after  leav- 
ing the  port  of  New  York,  registered  anew, 
they  were  projwrly  taxable  In  New  York; 
also  that  where  parties  residing  In  the  state  of 
New  York  contracted  with  parties  in  Dela- 
ware to  build  steamships  under  an  agreemeut 
to  pay  for  the  same  from  time  to  time  as  the 
work  progressed,  and  payments  had  been 
made  upon  such  contract,  audi  uncompleted 
vessels  were  the  property  of  the  New  York 
parties,  and  were  taxable.  We  have  not  the 
statute  of  the  stute  of  New  York  before  us. 
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and  do  not  know  whether  the  right  to  levy 
a  tax  against  the  Indlrldual  owners  of  the  un- 
completed vessels  was  based  upon  the  provi- 
sions of  the  New  York  statute,  but  presume 
It  was. 

The  foregoing  are  all  the  cases  which  are 
cited  in  the  brief  of  counsel  for  appellant  to 
support  the  contention  that  the  situs  of  the 
property  Is  governed  by  the  Intention  of  the 
owners  thereof,  and,  in  the  present  case,  by 
the  headquarters  or  home  ranch  of  the  cor- 
poration. Barnes  v.  Woodbury  and  Holcomb 
V.  Keliher,  supra,  are  the  two  cases  wherein 
the  facts,  as  we  gather  them  from  a  reading 
of  the  opinion,  are  somewhat  analogous  to 
those  of  the  case  we  are  here  considering. 
In  the  former,  the  dissenting  opinion,  In  its 
reasoning  and  authorities  cited,  appears  to  us 
to  be  worthy  of  great  consideration.  In  the  Da- 
kota case  much  stress  is  laid  upon  the  fact 
that  the  trial  court,  by  a  finding  of  fact  from 
the  evidence,  had  reached  the  conclusion  that 
the  situs  of  the  property  was  at  the  home 
ranch  of  the  company.  In  neither  Nevada  nor 
Dakota  did  the  legislature  of  the  state  attempt 
to  specifically  determine  when  an  actual  situs 
of  live  stock  shall  have  been  acquired,  as  is 
the  case  In  this  territory,  and  no  decision  has 
been  cited  wherein  duch  a  statute  was  under 
consideration.  No  suggestion  is  made  that  It 
was  not  within  the  province  of  the  legislature 
to  pass  such  an  act,  and.  In  fact,  we  think  it 
may  b«  said  that  the  legislature  has  not  in- 
tended Ity  its  act  to  Impose  a  liability  by  way 
of  taxation  upon  transient  property,  or  upon 
live  stock  In  transitu,  but  do  think  that  It 
was  intended  by  the  lawmakers  that,  where 
cattle  were  located,  for  grazing  purposes,  after 
the  Ist  day  of  March  and  before  the  1st  of 
September  of  any  year,  to  require  them  to  be 
listed  for  taxatlMi.  In  the  case  under  consid- 
eration It  resolves  Itself  finally  Into  the  one 
question  as  to  whether  or  not  the  cattle  were 
loca/ted  in  Beaver  county  for  grazing  purposes, 
and  this  case  must  be  determined  upon  that 
one  questioo.  The  court  below,  in  order  to 
have  rendered  its  judgment,  must  have  found 
that  the  cattle  were  located  for  grazing  pur- 
poses in  Beaver  county  between  the  1st  day  of 
March  and  the  1st  day  of  September.  We 
Vilnk  such  fact  Is  warranted  under  the  evi- 
dence In  this  case.  Such  being  true,  and  the 
law  of  this  territory  providing  for  the  taxation 
of  such  live  stock  when  so  located,  we  think 
the  conclusion  of  the  lower  court  was  correct, 
and  must  be  sustained. 

BIERER,  J.,  having  presided  at  the  trial  be- 
low, not  sitting;  all  the  other  justices  concur- 
ring. 

(5  Okl.  616) 

CHADDICK  et  al.  v.  UNDSAT. 
(Supreme  Court  of  Oklahoma.  July  30,  1897.) 
Mastbr  akd  Sbkvant — Railroads— Brakbhar— 
AssUHPTioy  Of  Risks. 
1,  A  statute  which  provides  that,  in  case  of  the 
refusal  of  a  (railrond)  corporation  or  its  agents  to 
take  and  transport  any  passenger  oi  property  as 


provided  in  the  preceding  section,  or  in  ease  of 
the  neglect  or  refusal  of  such  corporation  or  its 
agents  to  discharge  or  deliver  passengers  or  prop- 
erty ut  the  regularly  appointed  places  under  the 
laws  which  regulate  common  carriers,  such  cor- 
poration stiall  pay  to  the  ^rty  aggrieved  all  dam- 
ages which  shall  be  sustained  theretiy,  with  costs 
of  action,  imposes  no  duty  upon  the  railroad  com- 
pany to  erect  stations  or  warehouses  for  receiving 
and  delivering  freight 

2.  When  the  employe  of  a  railroad  company 
takes  employment  under  a  company,  he  is  char- 
ged with  knowledge  as  to  the  existence  of  sta- 
tions and  platforms,  and  with  such  conveniences 
as  the  company  may  have  for  the  handling  of  bag- 
gage, and  accepts  his  service  from  the  railroad 
company  with  full  knowledge  of  any  liability  there 
may  be  of  injury  in  the  absence  of  such  station^ 
platforms,  and  conveniences  for  the  handling  and 
storage  of  baggage,  is  capable  of  understanding 
the  danger,  and  is  fully  informed  of  all  the  facts; 
and,  if  there  is  negligence,  he  is  chargeable  with 
it,  just  as  his  employer  would  be,  and  he  cannot 
recover  damages  tor  the  atwence  of  such  oonven- 
iences. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Oklahoma  coont;: 
before  Justice  J.  R.  Keaton. 

Action  by  Wallie  Lindsay  against  B.  D. 
Ohaddick  and  another,  receivers  of  the  Choc 
taw  Coal  &  Railway  Company.  From  a  Judg- 
ment for  plaintiff,  defendants  bring  error. 
Reversed. 

The  plaintiff,  Lindsay,  was  a  brakeman  of 
the  plaintiffs  In  error's  company  at  the  time 
referred  to  in  the  petition.  It  was  his  duty  to 
assist  passengers  off  and  on  the  trains,  and 
to  aid  in  the  loading  and  unloading  of  bag- 
gage. On  the  morning  of  July  5,  1892,  there 
was  a  passenger  from  Oklahoma  City,  wbo 
had  a  trunk  to  be  carried  to  the  town  of  Yu- 
kon. He  was  told  by  the  baggageman  that 
the  company  would  not  check  his  trunk,  but 
would  carry  it  to  Yukon  for  him,  and  deliver 
it  to  him  there  on  the  ground,  at  his  vwn 
risk,  he  to  take  possession  of  it  upon  the  ar- 
rival of  the  train  at  Yukon.  The  trunk  was 
unloaded  at  Yukon,  the  defendant  in  error, 
Lindsay,  removing  It  from  the  car,  and  rolling 
it  six  or  eight  feet  from  the  track.  The  train 
went  on  to  El  Reno,  the  western  terminus,  re- 
turned at  noon  to  Oklahoma  City,  the  eastern 
terminus  of  the  road,  and  again  returned 
westward  in  the  afternoon,  when  the  tmnk 
was  still  standing  upon  the  right  of  way  at 
Yukon.  It  had,  however,  in  the  meantime, 
been  moved  nearer  to  the  track  in  some  way 
not  disclosed  in  the  testimony.  The  engineer 
of  the  train  saw  the  trunk  before  reaching  it 
in  time  to  have  stopped  the  train,  but  did 
not  do  it,  and  Just  before  the  train  was  ready 
to  stop  the  trunk  was  struck  by  the  engine, 
which  threw  it  around  so  that  It  struck  the 
steps  of  the  front  car,  on  which  Waille  Lind- 
say, the  plaintiff,  was  standing,  breaking  the 
steps  off  from  under  bis  feet,  threw  him  down, 
and  the  train  ran  over  his  right  arm.  Injuring 
It  so  that  amputation  was  required.  The  evi- 
dence showed  that  the  defendant  in  error  had 
run  on  the  train  as  brakeman  for  19  days, 
passing  the  station  of  Yukon  four  times  a 
day,  and  that  he  had  passed  that  point  73 
times,  and  knew  that  there  was  no  depot  or 
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jslatfonn  there.  This  action  was  begun  In 
the  district  court  on  the  27th  day  of  October, 
1802.  The  petition,  alter  reciting  the  acci- 
dent, averred  that  the  trunk  had  been  "care- 
lessly placed  and  left  by  the  defendant  rail- 
road company  so  near  to  the  track  that  In 
passing  the  steps  of  the  car  upon  -which  the 
plaintiff  was  standing  It  ran  against  and 
struck  the  trunk,  and  the  steps  were  thereby 
torn  from  the  car,  throwing  the  plaintiff  to 
the  ground,  and  resulting  In  the  Injury  men- 
tioned." The  defendants  answered  by  a  gen- 
eral denial.  The  defendant  In  error,  over 
the  objection  of  the  plaintiffs  In  error,  was 
permitted  to  Introduce  erldence  to  show  that 
there  was  no  platform,  depot  building,  or 
warehouse,  and  no  station  agent  at  the  sta- 
tion of  Yukon.  After  the  introduction  of  the 
evidence,  the  defendant  In  error  was  permit- 
ted to  amend  his  petition,  by  which  amend- 
ment It  was  declared  "that  the  Injury  and 
damage  to  the  defendant  in  error  was  fur- 
ther occasioned  and  caused  by  the  neglect  and 
failure  of  the  defendants  to  furnish  and  af- 
ford sufficient  accommodations  In  the  way  of 
platform,  depot,  and  warehouse  for  the  prop- 
erty offered  for  transportation  to  It  for  and  to 
said  town  of  Yukon,  then  a  station  on  said 
raUroad."  At  the  close  of  plaintiff's  testi- 
mony a  demurrer  ot  the  defendants  (plaintiffs 
in  error)  to  the  evidence  offered  by  the  plain- 
tiff was  overruled.  %>eclal  interrogatories 
•were  submitted  to  the  Jury  at  the  request  of 
the  defendants,  and  findings  of  fact  made 
thereon.  To  Interrogatory  3:  "Did  the  en- 
gineer see  the  trunk  before  the  engine  got  to 
it.  In  going  -west,  in  the  afternoon  on  the  day 
tat  question,  In  time  to  stop  the  train,  and 
avoid  the  accident?"  the  Jury  answered,  "Yes, 
sir."  "(5)  Whose  negligence,  If  any  one's, 
caused  the  injury  to  the  plaintiff,  and  In 
what  did  such  negligence  consist?  Aus.  The 
negligence  of  the  Choctaw  Coal  and  Railway 
Company,  and  consisted  in  a  failure  to  pro- 
Tide  proper  facilities  for  the  safe  handling  of 
baggage  at  Yukon."  The  Jury  found  a  gen- 
eral verdict  In  favor  of  the  plaintiff  below, 
and  assessed  his  damages  at  $4,000.  A  mo- 
tion for  a  new  trial  was  made  and  overruled, 
and  the  case  brought  here  upon  as.signments 
of  error  made  by  the  defendants  below,  In- 
dadlng  the  averments  that  (1)  the  court  erred 
In  overruling  the  demurrer  of  the  defendants 
below  to  the  evidence  of  the  plaintiff,  at  the 
close  of  the  plaintiff's  testimony,  and  (2)  In 
admitting,  over  the  objection  of  the  defend- 
ants below,  testimony  in  regard  to  defend- 
ants not  having  a  depot  and  depot  facilities, 
such  as.  a  depot  building,  platform,  agent,  or 
warehouse,  at  the  town  of  Yukon,  and  (3) 
upon  the  admission  and  rejection  of  instruc- 
tions, and  (4)  because  the  special  findings  of 
the  Jury  were  Inconsistent  with  their  general 
verdict,  and  (5)  because  the  court  erred  in 
overruling  the  motion  for  a  new  trlaL 

J.  W.  McLoud  and  C.  B.  Stuart,  for  plain- 
tiffs in  error.  T.  W.  Johnson  and  H.  H.  How- 
ard, for  defendant  in  error. 


McATBB,  J.  (after  stating  the  facts).  Over 
the  objection  of  the  plaintiffs  in  error  the 
court  Insti-ucted  the  juiy  that:  "It  is  the  duty 
of  every  railroad  company  having  and  operat- 
ing a  line  of  road  within  this  territory,  or 
those  having  charge  of  its  affairs,  to  furnish 
sufficient  accommodations  for  property,  such 
as  trunks,  at  all  stopping  places  established 
within  said  territory  for  receiving  or  dischar- 
ging such  property;  and  if  you  shall  believe 
from  the  evidence  that  defendants  knowingly 
neglected  and  failed  to  furnish  such  accom- 
modation at  the  town  of  Yukon,  and  that  said 
town  of  Yukon  was  and  had  been  a  regular 
stopping  place  upon  the  line  of  defendants' 
road,  for  the  purpose  of  receiving  and  dis- 
charging such  property,  at  and  prior  to  the 
date  of  the  injury  complained  of,  and  that,  by 
reason  of  such  neglect  and  failure,  the  plain- 
tiff received  said  Injury,  and  that  such  neg- 
lect and  failure  was  one  of  the  proximate 
causes  of  said  Injury,  then  you  should  find 
for  the  plaintiff."  This  Instruction  was  found- 
ed upon  section  1061  of  the  Statutes  of  1690, 
which  Is  identical  with  section  1036  of  the 
Statutes  of  1893,  which  is  as  follows:   "Sec. 

1036.  Every  such  railroad  corporation  shall 
start  and  run  Its  cars,  for  the  transportation 
of  persons  and  property,  at  regular  times  to 
be  fixed  by  public  notice,  and  shall  furnish 
sufficient  accommodation  for  the  transporta- 
tion of  all  such  passengers  and  property  as 
shall,  within  a  reasonable  time  previous  there- 
to, offer  or  be  offered,  for  transportation,  at 
the  place  of  starting,  or  at  the  junction  ot 
other  railroads,  and  at  siding  or  stopping  pla- 
ces established  for  receiving  and  discharging 
way  passengers  and  freight,  and  shall  take, 
tran.'iport,  and  discharge  passengers  and  prop- 
erty, at,  from  and  to,  such  places,  on  the  due 
payment  of  tolls,  freight,  or  fare  therefor." 
This  is  a  statute  governing  and  directing  trans- 
portation both  of  passengers  and  of  property. 
It  provides  for  transportation  alone.  The  pro- 
vision Is  that  "It  shall  furnish  sufficient  ac- 
commodation for  the  transportation  of  all  such 
passengers  and  property"  as  shall  be  "offered 
for  transportation  at  the  place  of  starting,  or 
at  the  Junction  of  other  railroads,  and  at  sid- 
ing or  stopping  places."  There  Is  no  provision 
here  requiring  railroads  to  erect  station  houses 
or  platforms  or  to  keep  station  agents.  The 
sufficient  accommodation  which  shall  be  fur- 
nished Is  for  "transportation,"  and  the  sec- 
tion Immediately  thereafter,  namely,  section 

1037,  provides  the  penalty  for  violation  of  the 
section  refenvd  to,  in  the  following  terms: 
"Sec.  1037.  In  case  of  the  refusal  of  such  cor- 
poration or  its  agent  to  take  or  transport  any 
liasseuger  or  property  as  provided  in  the  pre- 
ceding section,  or  in  case  of  the  neglect  or  re- 
fusal of  such  corporation  or  its  agents  to  dis- 
charge or  deliver  passengers  or  property  at 
the  regularly  appointed  places,  under  the  laws 
which  regulate  common  carriers,  such  corpo- 
ration shall  pay  to  the  party  aggrieved  all 
damages  which  shall  be  sustained  thereby, 
with  costs  of  actlCHi."    The  penalty  here  im- 
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posed  for  a  yiolation  of  the  proyislons  of  sec- 
tion 1037  Is  simply  "in  case  of  the  refusal  to 
take  or  transport  or  In  case  of  the  neglect  or 
refusal  to  discharge  or  deliver."  Here,  then, 
In  the  section  providing  the  penalty  for  a  vio- 
lation of  the  duty,  in  which  it  must  be  sup- 
posed that  the  punishment  imposed  would  be 
co-extenslve  with  the  duty  violated,  the  pro- 
vision is  a  punishment  for  a  refusal  to  trans- 
port alone,  and  it  cannot  be  inferred  from  tills 
section  of  the  statute  that  any  obligation  lias 
been  thereby  or  therein  provided  requiring  the 
railroads  to  provide  dq>ots  for  passengers  await- 
ing transportation. 

Upon  a  statute  of  similar  character  in  New 
Torlc,  which  is  identical  in  its  terms  in  all 
material  points,  the  supreme  court  of  that 
state  has  declared  that:  "The  power  of  the 
company  to  provide  such  buildings  is,  under 
the  statutes,  a  permissive  one  only.  If  the 
corporation  chooses  to  exercise  it,  it  may. 
The  statute  does  not  exact  it  It  speclfles  cer- 
tain things  which  the  company  shall  not  do. 
It  specifles  many  things  which  It  shall  do,  as, 
among  others,  'start  and  run  its  cars  for  the 
transportation  of  passengers  and  property  at 
regular  times,  to  be  fixed  by  public  notice.' " 
The  oidnion  of  the  court,  after  reciting  the 
statute,  proceeds  to  say  that:  "The  statute  is 
peremptory  as  to  many  matters,  but  It  no- 
where says  that  for  its  lnt«iding  passengers 
or  waiting  freights  cover  by  building  of  any 
kind  shall  be  provided.  As  to  that  the  stat- 
ute imports  an  authority  only,  not  a  command, 
to  be  availed  of  at  the  option  of  the  company 
in  the  discretion  of  its  directors."  People  v. 
New  York,  L.  E.  &  W.  R.  Co.,  104  N.  Y.  58, 
9  N.  E.  856.  And  the  duty  of  locating  sta- 
tion houses  and  warehouses  is  not  one  which, 
in  the  absence  of  express  statutory  provision, 
the  courts  have  undertaken  to  impose  upon 
railroad  companies  or  compel  the  erection  of. 
It  was  said  by  the  supreme  court  of  the  Unit- 
ed States  in  Northern  Pac.  K.  Co.  v.  Washing- 
ton Terr.,  142  U.  S.  492,  12  Sup.  Ot.  283,  that: 
"The  location  of  stations  and  warehouses  for 
receiving  and  delivering  passengers  and  freight 
involves  a  comprehensive  view  of  the  inter- 
ests of  the  public  as  well  as  of  the  corporation 
and  its  stockholders,  and  a  consideration  of 
many  circumstances  conconing  the  amount  of 
population  and  business  at,  or  near,  or  with- 
in convenient  access  to  one  point  or  another, 
which  are  more  appropriate  to  be  determined 
by  the  directors,  or,  in  case  of  abuse  of  theh: 
discretion,  by  the  legislature,  or  by  adminis- 
trative boards  intrusted  by  the  legislature 
with  that  duty,  than  by  the  ordinary  judicial 
tribunals."  And,  further,  that:  "The  defend- 
ant's charter  enacts  that  the  road  shall  l>e  con- 
structed with  all  the  necessary  draws,  cul- 
verts, stations,  and  all  other  appurtenances. 
The  words  last  quoted  are  but  a  general  ex- 
pression of  what  would  be  otherwise  Implied 
by  law,  and  cover  all  structui-es  of  every  kind 
needed  for  the  eompletlou  and  maintenance  of 
the  railroad.  The.v  cannot  be  con.strued  as  im- 
posing any  specific  duty,  or  as  controlling  the 


discretion  in  these  respects  of  a  corporation 
intrusted  with  such  large  discretionary  pow- 
ers upon  the  more  Important  questions  of  the 
course  and  termini  of  its  road."  The  meas- 
ure of  duty  from  the  railroad  companies,  as 
here  stated.  Is  that  which  may  l>e  refused  to 
passengers,  and  the  measure  of  duty  is  not  the 
same  to  the  employ^  of  the  road.  As  an  em- 
ploye of  the  plaintiffs  in  error's  company,  the 
defendant  in  error  was  familiar  with  the  fact 
that  there  was  no  platform,  warehouse,  or 
station  agent  at  Yukon.  Henry  y.  RaUway 
Co.,  49  Mich.  495,  13  N.  W.  832;  FInneU  v. 
Railroad  Co.,  129  N.  Y.  669,  29  N.  E.  825; 
Aerkfetz  y.  Humphreys,  145  U.  8.  418,  12  Sup. 
Gt.  885.  He  had  been  employed  for  a  number 
of  days  on  the  line,  had  passed  the  point  many 
times,  and  accepted  and  continued  in  his  em- 
ployment, and  had  notice  of  all  the  condi- 
tions as  they  existed.  As  to  the  defendant  in 
error,  the  railroad  company  was  undo*  no 
legal  obligations  to  furnish  suflScient  accom- 
modations for  property,  such  as  trunks,  at  aU 
stopping  places  established  within  the  terri- 
tory for  receiving  or  discharging  such  prop- 
erty, nor  is  it  liable  to  the  defendant  in  error 
for  any  failure  to  furnish  such  accommoda- 
tions at  the  town  ot  Yukon  for  the  purpose  of 
receiving  and  discharging  such  prcqierty,  and 
the  Instruction  complained  of  was,  therrfore. 
erroneous. 

The  court  was  asked  by  the  defendants  to 
give  the  following  instruction,  which  was  re- 
fused, and  excepted  to  by  the  defendants: 
"You  are  instructed  that,  as  the  plaintiff  knew 
that  the  defendants  had  no  depot  or  agent 
at  Yukon,  and  knew  what  the  defendants' 
custom  or  habit  was  in  regard  to  untoading 
and  leaving  trunks  and  baggage  at  the  town 
of  Yukon,  and  knew  that  the  trunk  was  un- 
loaded at  Yukon  in  the  forenoon  of  the  day 
in  question,  the  plaintiff  assumed  whatever 
danger  there  was  or  might  be  to  him  on  ac- 
count of  unloaded  trunks,  and  of  the  trunk 
in  question  at  Yukon,  as  one  of  the  ordinary 
risks,  hazards,  and  dangers  incident  to  bis 
employment,  which  were,  or  in  the  very  na- 
ture of  things  could  have  been,  as  wdl  Imown 
to  him  as  to  the  defendants;  and  if  yon  find 
that  the  injury  to  plaintiff  resulted  from  the 
fact  of  the  defendants'  permitting  the  trunk 
to  remain  upon  their  right  of  way  at  Yukon 
during  the  day  in  question,  you  are  instruct- 
ed, as  a  matter  of  law,  that  such  Injury  was 
the  result  of  the  risks,  dangers,  and  hazards 
Incident  to  plaintitTs  employment,  and  which 
were  known  to  him,  or  could  have  been  known 
to  him;  and  he  cannot  recover  in  this  ac- 
tion." This  instruction  should  have  been 
given.  It  states  the  law  upon  the  proposi- 
tion, which  is  that  when  the  defendant  took 
employment  with  the  railroad  company  he  took 
it  with  a  knowledge  of  the  fact  that  there 
was  no  station,  no  platform,  and  no  station 
agent  at  Yukon,  and  that  the  baggage  would 
have  to  be  handled  in  the  manner  which  is  de- 
scribed In  the  statement  of  facts  in  this 
case;  and  that,  if  there  was  any  peculiar  lia- 
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billty  to  injury  In  consequence  of  the  condi- 
tions existing  there,  be  accepted  his  aerrice 
from  the  railroad  company  with  a  full  knowl- 
edge of  such  liability  to  Injury,  and  to  the 
extra  risli  which  was  as  apparent  to  him  as  to 
the  railroad  company,  if  it  existed  at  all. 
The  rule  Is  well  established,  and  Is  applicable 
in  this  case.  It  has  l>een  variously  expressed 
in  the  ca.ses  and  text-books.  It  was  said  in 
one  case  that:  "When  a  master  employs  a 
servant  to  do  a  particular  work  with  a  partic- 
ular kind  of  hnplement  or  machine,  the  serv- 
ant agrees  to  use  in  the  service  that  particu- 
lar kind  of  implement  or  machine;  and  if, 
under  such  circumstances,  harm  comes  to 
him,  it  must  be  held  to  have  been  taken  hito 
consideration  by  him  as  among  the  risks  he 
assumed  in  the  service."  Railway  Co.  v.  Da- 
vis. 64  Ark.  303,  15  8.  W.  89G.  And  in  an- 
other that:  "If  the  railway  company  was 
guilty  of  negligence,  the  plaintiff  must  also 
have  been  guilty  of  negligence,  for  he  had  the 
same  means  of  knowing  the  condition  of  the 
tracks  In  that  vicinity  as  the  company  had, 
and  he  was  as  competent  to  determine  their 
safety  or  unsafety  as  the  company  was,  and 
therefore  he  cannot  recover.  If  it  is  neg- 
ligence, and  injury  results,  then  no  recovery 
can  be  had,  because  of  the  culpable  contribu- 
tory negligence  of  the  servant;  but,  if  it  is 
not  negligence  on  the  part  of  the  servant, 
then  neither  can  it  be  negligence  on  the  part 
of  the  master.  What  the  servant  may  law- 
fully do  without  negligence,  the  master  may 
lawfully  hire  him  to  do  without  negligence. 
The  master  cannot  be  tMimd  to  take  greater 
care  of  the  servant  than  the  servant  takes  of 
himself.  There  cannot  be  negligence  on  the 
part  of  the  one  and  not  on  the  part  of  the 
other,  where  both  are  capable  of  understand- 
ing the  danger,  and  both  are  fully  informed 
as  to  an  the  facts."  Rush  v.  Railway  Co.,  36 
Kan.  129,  12  Pac.  582.  It  was  said  by  Judge 
Cooley  in  the  case  of  Piqnegno  v.  Railway 
Co.,  52  Mich.  40,  17  N.  W.  232,  that:  "A 
stick,  a  stone,  a  piece  of  baggage,  or  freight 
lying  near  the  track  might,  in  like  manner, 
cause  a  brakeman  to  stumble  and  fall,  and 
the  company,  at  its  peril,  would  have  to  pro- 
vide against  the  likelihood  of  such  a  casualty. 
So  stringent  a  rule  has  never  been  applied  to 
railroad  companies,  nor  could  it  be  without 
making  them  insurers  against  a  species  of 
accident  which  could  seldom  occur  without 
carelessness  on  the  part  of  the  person  in- 
jured." And  it  was  said  in  Clark  v.  Rail- 
way Co..  28  Minn.  129,  9  N.  W.  581,  that:  "If 
a  servant  accepts  service  with  a  knowledge 
of  the  position  of  structures  from  which  he 
has  occasion  to  apprehend  danger,  he  cannot 
require  the  master  to  make  changes  so  as  to 
obviate  danger,  or  hold  him  liable  for  dam- 
ages in  case  of  injury."  And  it  was  held  In 
another  case  that  the  "servant  assumes  the 
dangers  from  cauws  open  to  observation  by 
him,  and  which  It  required  no  special  training 
or  skill  to  foresee  were  likely  to  occasion  him 
-harm,  even  thongh  at  the  time  of  injury  he 


was  In  the  performance  of  duties  which  he 
did  not  contract  to  render."  The  instruction 
which  was  refused  manifestly  contained  the 
law  which  should  be  ai^lied  to  the  facts  in 
the  case,  and  the  law  upon  this  proposition 
was  not  given  elsewhere  in  the  instructtons 
of  the  court.  It  was,  therefore,  reversible 
error  to  refuse  the  request,  and  the  petition  in 
error  will  be  sustained  upon  that  ground. 

The  plaintiff  in  error  also  requested  an  In- 
struction to  the  court  in  the  following  lan- 
guage, that:  "The  court  instructs  the  Jury 
that  the  plaintiff  was  the  fellow  servant  of 
the  engineer  In  charge  of  the  train  in  ques- 
tion; and  if  you  find  that  the  engineer,  Mc- 
Clelland, saw  the  trunk  as  the  train  was  go- 
ing west  in  the  afternoon,  in  time  to  have 
stopped  the  train,  and  to  have  prevented  the 
accident  which  it  is  alleged  caused  the  injury, 
the  plaintiff  cannot  recover."  To  this  Instruc- 
tion, as  proposed,  after  striking  out  the  words, 
"the  plaintiff  cannot  recover,"  the  court  added 
the  following  words:  "And  if  you  further 
find  from  the  evidence  that  said  engineer 
knew,  or  by  the  exercise  of  ordinary  and 
reasonable  care  should  have  known,  that  said 
trunk  was  in  such  position  as  to  be  struck  by 
said  train,  in  time  to  have  stopped  said  train, 
and  prevented  the  collision  and  the  injury 
alleged  in  plaintiff's  petition;  and  If  you  fur- 
tlier  find  from  the  evidence  that  said  engineer 
was  the  only  proximate  cause  of  the  injurj* 
complained  of,— then  the  plaintiff  cannot  re- 
cover." Under  the  petition  as  amended,  un- 
der the  opening  statement  of  counsel  for  the 
plaintiff,  and  under  the  evidence  in  the  case, 
the  only  other  proximate  cause  of  the  injury 
complained  of  under  consideration  in  the  case 
at  all  was  the  "neglect  and  failure  on  the 
part  of  the  defendants  to  furnish  sufficient  ac- 
commodations in  the  way  of  platform,  depot, 
and  warehouse  for  the  property  offered  for 
transportation  to  It  at  the  town  of  Yukon." 
The  amendment  of  the  court,  therefore,  again 
introduced  the  absence  of  the  station  and 
warehouse  facilities  as  a  proximate  cause 
upon  which  the  Jury  might  render  a  verdict, 
which  was  erroneous.  Willie  we  do  not  de- 
termine that  the  instruction  as  presented  by 
the  defendants  correctly  states  the  law,  it 
has  been  declared  by  the  supreme  court  of  the 
United  States  in  Randall  v.  Railroad  Co.,  109 
U.  S.  478,  3  Sup.  Ct.  322,  that:  "ITie  general 
rule  of  law  is  now  firmly  established  that  one 
who  enters  the  service  of  another  takes  upon 
himself  the  ordinary  risks  of  the  negligent 
acts  of  his  fellow  servants  in  the  course  of 
tlie  employment.  It  is  not  necessary,  tor  the 
pur{)oses  of  this  case,  to  undertake  to  lay 
down  a  precise  and  exhaustive  definition  of 
the  general  role  in  this  respect,  tiecause  per- 
sons standing  in  such  a  relation  to  one  an- 
other as  did  this  |>1aintlff  and  brakeman  and 
the  engineer  are  fellow  servants,  according  to 
tlie  very  great  preponderance  of  Judicial  au- 
thority in  this  country.  They  are  employed 
and  imld  by  the  same  master.  The  duties  of 
the  two  bring  them  to  work  at  the  same  place 
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at  the  same  time,  so  that  the  negligence  of 
the  one  in  doing  Ms  work  may  Injure  the 
other  In  doing  his  work.  Their  separate 
services  have  an  immediate  common  object,— 
the  moving  of  the  trains.  Neither  works  un- 
der the  orders  or  control  of  the  other.  Each, 
by  entering  Into  bis  contract  of  service,  takes 
ttie  risk  of  the  negligence  of  the  other  in  per- 
foi'inlng  his  service.  Neither  can  maintain 
an  action  for  an  injury,  caused  by  the  negli- 
gence of  the  other,  against  the  corporation 
their  common  master."  Herbert  v.  Butler, 
07  U.  S.  319;  Griggs  v.  Houston,  104  U.  S. 
5.53.  It  was  said  In  Pleasants  v.  Fant,  22 
Wall.  121,  that  "it  Is  the  duty  of  the  court, 
In  its  relation  to  the  Jury,  to  protect  parties 
from  unjust  verdicts  arising  from  the  ignor- 
ance of  the  rules  of  law  and  evidence  in  the 
conduct  of  the  trial."  In  Gowen  v.  Harley, 
12  U.  S.  App.  574,  6  C.  C.  A.  100,  and  5G  Fed. 
973,  it  is  said  that  "it  is  the  duty  of  the  trial 
court  at  the  close  of  the  evidence  to  direct  the 
Jury  for  the  party  who  is  clearly  entitled  to 
recover,  where  It  would  be  its  duty  to  set 
aside  a  verdict  in  favor  of  his  opponent.  If 
one  were  rendered."  It  is  unnecessary  to 
treat  other  errors  which  have  been  assigned. 
The  ca.se  will  be  reversed  and  remanded,  with 
direction  to  enter  Judgment  for  the  plaintiffs 
in  error. 

KEATON,  J.,  having  presided  In  the  court 
below,  not  sitting;  all  the  other  Justices  con- 
curring. 


SIGMAN  et  al.  v.  POOLE. 
(Supreme  Court  of  Oklahoma.     July  30,  1897.) 
Appeal— Case- Made— Recokd— Extrinsic  Facts. 

1.  The  trial  court  has  no  power  to  make  an 
order  extending  the  time  originally  granted  for 
the  making  and  serving  of  a  case-made  after  sudi 
original  extension  of  time  has  expired. 

2.  Extrinsic  facts,  which  deprive  the  trial  coart 
of  jurisdiction  to  grant  an  order  extending  the 
time  within  which  a  case-made  may  be  prepared 
and  served,  the  record  being  indefinite  and  uncer- 
tain upon  the  question,  may  be  shown  in  this 
court. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Cleveland  county; 
before  Justice  H.  W.  Scott. 

Action  by  George  Slgman  and  W.  H.  Fergu- 
son, partners  as  Slgman  &  Ferguson,  against 
W.  B.  Poole.  Prom  a  Judgment  for  defendant, 
plaintiffs  bring  error.  On  motion  to  dismiss. 
Sustained. 

T.  E.  Berry  and  WlUlams  &  Newell,  for 
plaintiffs  in  error.  Fisher  &  Hennessey,  for 
defendant  In  error. 

KEATON,  J.  On  May  28,  1897,  the  defend- 
ant In  error  filed  In  this  cause  a  motion  to 
dismiss  same,  which,  omitting  the  fonnnl 
parts,  la  as  follows:  "Comes  now  the  defend- 
ant, W.  B.  Poole,  and  moves  the  court  to  dis- 
miss the  above-entitled  cause  for  the  following 
reason,  to  wit:  That  on  the  28th  day  of  June, 
A.  D.  1895,  the  court  overruled  plaintiff's  mo- 


tion for  a  new  trial  In  said  cause,  and  on  said 
day  granted  plaintiff  thirty  days  to  make  case- 
made,  ten  days  to  suggest  amendments,  and 
five  days  notice  of  settling  and  signing  case- 
made,  which  time  expired  on  the  17th  day  of 
August,  A.  D.  1895,  and  there  was  no  other 
or  furtlier  order  made  by  said  court  or  the 
Judge  thereof  extending  the  time  for  making 
case-made  until  the  18th  day  of  October,  1895, 
long  after  the  time  granted  for  making  case- 
made  had  expired.  A  certified  copy  of  said 
order  last  mentioned  Is  hereto  attached  as  a 
part  hereof,  marked  'Exhibit  A,'  and  that  said 
order  shows  on  its  face  that  the  time  granted 
for  making  and  serving  case-made  had  expired, 
and  that  the  court  at  the  time  of  making  said 
order  last  mentioned  had  lost  Jurisdiction  of 
said  cause,  and  could  not  make  a  valid  order 
extending  the  time  of  making  case-made.  A 
copy  of  all  the  proceedings  had  In  said  court 
in  relation  to  making  and  serving  case-made 
and  extending  time  of  serving  and  making 
case-made  are  hereto  attached,  as  a  part  here- 
of, marked  'Exhibit  A.'  Wherefore  defendant 
asks  that  this  case  be  dismissed  at  the  cost  of 
plaintiffs."  In  support  of  said  motion,  counsel 
for  defendant  In  error  also  file  and  submit  the 
following  certificate  of  the  clerk  of  the  district 
court  of  said  county,  to  wit:  "In  the  Supreme 
Court  of  the  Territory  of  Oklahoma.  George 
Slgman  and  W.  H.  Fergiison,  partners  as  Slg- 
man &  Ferguson,  Plaintiffs,  v.  W.  B.  Poole, 
Defendant.  Certificate  of  Clerk.  Territory 
of  Oklahoma,  Cleveland  County— ss.:  I,  Ed. 
L.  Dunn,  clerk  of  the  district  court  In  and  tor 
the  3rd  Judicial  district  In  and  for  the  county  of 
Cleveland,  territory  of  Oklahoma,  hereby  cer- 
tify that  on  the  18th  day  of  May,  A.  D.  1897, 
I  made  a  full  examination  of  the  records  in 
my  ofllce,  and  of  all  the  papers  filed  in  said 
cause.  In  relation  to  all  the  proceedings  had 
in  said  cause  In  the  district  court  of  Cleve- 
land county,  territory  of  Oklahoma,  and  find 
from  said  examination  that  the  records  ot 
said  court  and  the  papers  filed  In  sntd  cause 
show  the  following,  to  wit:  The  Judge's  dock- 
et, on  page  164,  shows  the  following:  'June 
28,  1895,  motion  for  new  trial  overruled.  Ex. 
allowed.  30  days  to  make  case  10—5.'  That 
thereafter,  on  the  18th  day  of  October,  1895, 
the  cotut  made  the  following  order,  to  wit 
(omitting  the  caption):  'Now,  on  this  18th  day 
of  Octolwr,  A.  D.  1895,  the  above-entitled  cause 
came  on  to  be  heard  on  motion  of  plaintiff 
for  an  extension  of  time  in  which  to  make  case 
for  supreme  court,  and  for  good  cause  shown 
said  time  is  hereby  extended  until  November 
20,  A.  D.  1895,  and  ten  days  thereafter  to  sug- 
gest amendments,  and  five  days  to  serve  case 
thereafter.  Said  extension  to  date  from  date 
of  last  extension.  H.  W.  Scott,  Judge.*  The 
records  of  the  proceedings  of  said  court  had  In 
said  cause  on  the  18th  day  of  October,  1895, 
show  the  following,  to  wit:  'It  is  ordered  by 
the  court  that  the  time  to  make  a  case  be,  and 
the  same  Is,  extended  30  days  from  expiration 
of  last  order  extending  time.'  And  the  rec- 
ords of  the  proceedings  of  said  court  show  that 
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the  above  order,  wfalcb  ia  aigned  hy  the  Judge, 
viaa  copied  in  the  records  of  the  proceedings 
of  said  court.  And  I  further  certify  that  the 
altove  contains  a  true  and  correct  copy  of  all 
the  proceedings  had  In  Eald  court  in  said  cause 
in  relation  to  granting  time  to  malie  case-made 
or  extending  the  time  thereof,  and  that  my 
records  do  not  show  ttiat  any  other  orders  ex- 
tending the  time  for  maldng  case  were  ever 
made  by  the  court,  or  the  Judge  thereof,  and 
ao  other  orders  were  ever  filed  In  said  cause 
extending  the  time  for  making  case  except  the 
orders  herein  mentioned.  In  witness  whereof 
I  have  hereunto  set  my  tiand  ihis  ISth  day  of 
May,  A.  D.  1897.  Ed.  L.  Dunn,  Cleric  District 
Court,  by  John  Ifranning,  Deputy.  [Seal.]" 
From  the  record,  or  pretended  case-mad^  filed 
In  this  court  on  beliaif  of  plaintiffs  in  error, 
it  appears  that  their  motion  'or  a  new  trial 
was  overruled  and  final  Judgment  entered 
against  them  by  the  lower  com-t  on  the  2Sth 
day  of  June,  1895,  and  said  case-made  was 
served  on  defendant's  counsel  on  November 
20,  1S05.  The  only  portions  of  :  aid  case-made 
showing,  or  purporting  to  show,  any  extension 
of  time  by  said  court  for  t.:^e  purpose  of  allow- 
ing plaintiffs  in  error  to  preimre  and  serve 
same  is  tliat  contained  on  p:-.ge  24  thereof,  and 
:8  as  foUow^s:  "Territory  of  Oldahoma,  Coun- 
ty of  Cleveland— 88.:  In  the  District  Court 
within  and  for  Said  County  and  Territory. 
Sigman  and  Ferguson,  Plaintiffs,  v.  W.  B. 
Poole,  Defendant.  Judge's  docket,  on  page 
1G4,  among  other  things,  sliows  as  follows: 
'April  27—95,  verdict  for  the  defendant,  motion 
for  new  trial  filed.  June  1,  passed  to  ad- 
journed term.  June  28—96,  motion  for  new 
trial  overruled.  Ex.  allowed.  30  days  to  make 
case,  10—5.' "  We  find  nothing  in  the  rec- 
ord that  purports  to  tie  an  order  extending  the 
time  for  plaintiffs  to  make  and  serve  their 
case-made  after  that  of  June  28,  1895,  conced- 
ing tliat  the  portion  of  the  record  above  set 
out  shows  such  an  order  on  that  date.  It  Is 
true  that  there  is  a  statement  Immediately  f(d- 
lowing  the  above  portion  of  the  case-made, 
which  purports  to  be  a  transcript  of  the  Judge's 
docket,  in  the  following  language:  "That 
thereafter,  and  before  the  expiration  of  time 
to  make  and  serve  case,  the  above  time  was 
extended  by  the  court  by  his  order  to  Novem- 
ber 20,  1895,  in  which  to  make  and  serve  a 
c&se-made  in  above  cause  and  court."  But  the 
certificate  of  the  cierli,  filed  in  support  of  the 
motion  to  dismiss,  shows  that  said  order  ex- 
tending time  to  NovemI)er  20th  was  made  on 
the  18th  day  of  October,  1895.  and  this  is  evi- 
dently the  same  order  referred  to  in  said  state- 
ment above  quoted.  If  not,  then  the  order 
of  extension,  if  any  was,  In  fact,  made  be- 
fcre  the  expiration  of  the  time  first  allowed 
witliln  which  to  make  and  serve  said  ease, 
should  have  been  set  out  in  the  case-made,  or, 
at  least,  should  be  properly  presented  to  this 
court  now  In  opposition  to  the  motion  to  dis- 
miss, which  said  motion  was  duly  served  up- 
on counsel  for  pialntiffs  in  error  on  the  27th 
day  of  May,  1807.  We  do  not  wish  to  be  under- 
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stood  as  holding  in  this  case  that  a  statement 
in  a  case-made,  which  is  duly  signed  and  set- 
tled by  the  trial  covul,  can  be  contradicted  by 
extrinsic  evidence  in  this  court,  but  where  a 
statement  in  such  a  case-made  merely  refers 
to  an  order  of  the  trial  court,  as  In  this  case, 
without  setting  out  the  order,  or  giving  the 
date  thereof,  we  think  the  order  Itself,  or  a 
duly-certified  copy  thereof,  should  be  consid- 
ered by  us  as  explaining  or  modifying  such 
statement  to  the  extent  of  showing  conclusive- 
ly the  date  on  which  said  order  was  made,  and 
the  contents  of  same.  Such  orders  can  only 
t»e  made  by  the  court,  or  by  the  judge  thereof, 
at  cliambers,  wlille  within  Ills  district;  and.  In 
either  event,  they  should  be  on  file  or  of  record 
hi  the  office  of  the  district  clerk  of  the  county,  or 
their  absence  accounted  for  in  some  l^ol  way. 
The  only  important  question  to  be  decided  in 
this  matter  is  whether  or  not  such  a  showing 
as  that  made  in  support  of  the  motion  to  dis- 
miss this  cause  can  be  considered  by  us,  and 
we  have  determined  that  It  is  proper  for  our 
consideration,  upon  the  ground  that  it  shows 
a  want  of  power  or  Jurisdiction  in  the  trial 
court  to  make  the  order  extending  the  time 
^hlch  he  assumed  to  make  on  October  18, 
.803.  See  Dunn  v.  Travis  (Kan.  Sup.)  26  Pac. 
247,  wherein  it  is  said:  "A  motion  to  dismiss 
the  case  was  filed  and  considered  by  the  court 
at  the  May  sitting  in  1889.  That  motion  was 
then  overruled  (no  opinion)  on  the  ground  that 
the  recitations  In  the  record  could  not  be  con- 
troverted, but  that  ruling  Is  now  reconsidered 
and  modified  to  the  extent  that  questions  of 
Jurisdiction  may  be  examined,  and,  if  it  is 
shown  that  the  court  or  Judge  at  chambers 
has  tnade  an  order  that  neither  the  court  nor 
Judge  at  chambers  liad  the  power  to  make,  the 
want  of  Jwisdiction  may  be  shown  to  impeach 
the  record.  It  is  established  beyond  question 
now  that  at  the  time  the  Judge  made  the  or- 
der extending  the  time  for  the  service  of  the 
case-made  and  Its  settlement  and  signing  the 
same  was  made  in  the  state  of  Illinois,  while 
the  Judge  was  away  from  this  state  on  a  visit 
to  that  state.  The  order  extending  the  time 
is  therefore  a  nullity,  as  it  will  not  be  seriously 
contended  that  he  could  make  Judicial  orders 
while  absent  from  his  district.  The  caae  not 
having  been  served  and  settlement  made  with- 
in the  tUne  originally  granted  by  the  court  for 
that  purpose,  we  cannot  review  it.  It  Is  rec- 
ommended that  the  petition  in  error  be  dis- 
missed." For  the  reasons  stated,  the  motion 
to  dismiss  the  petition  In  error  is  sustained,  and 
the  cause  dismissed,  at  the  cost  of  plaintiffs 
in  error.     AU  of  the  Justices  concurring. 


STATE  V.  ^^RGI^nA  &  T.  R.  CO.  et  al.    (No. 

1,495.) 

(Supreme  Court  of  Nevada.    Sept.  3,  1897.) 

Taxation  of  RxiLHOAns— Fiscal  Tear— Assess- 

MBNT— Method  of  Valoatios— Pesai.- 

TIBS— BiirORCEllBJST. 

1.  The  fiscal  year,  (or  the  purpose  of  taxation 
of  railroads,  commences  on  January  1st. 


Digitized  by 


vjoogle 


!>4(> 


4A  PACIFIC  BEPORTBB. 


(Ner. 


2.  The  rule  being  that  the  value  of  a  railroad 
for  the  purpose  of  taxatiou  is  its  net  earnings 
capitalized  at  the  current  rate  of  interest,  a 
jury  is  justified  in  finding  that  the  rate  to  be 
used  in  the  computation  is  the  current  rate  of 
interpMt  on  investments,  and  not  that  on  tempo- 
rary loanB. 

3.  The  not  earnings  of  a  railroad,  forming  the 
basis  of  vnhiation  for  taxation,  are  determined 
by  deducting  the  necessary  expenscH,  under  rea- 
Honably  econoniioiil  and  prudent  management, 
from  the  gross  earnings  under  similar  manage- 
ment. 

4.  A  reduction  of  $1.3.K{9  was  made  in  the 
pay  roll  of  a  railroad,  m  May,  1896.  It  was 
shown  that  no  more  ofBwrs  or  emnloyfej  were 
necessarily  required  in  1895  than  in  180(5.  WfW, 
that  it  wa.<i  penniasible  for  a  jury,  in  determining 
the  reasonnlile  operating  exijenHCs  for  1805,  to 
find  that  the  nrtiuil  exiiense  could  reasonably 
hare  been   reduced   $1,S.830. 

.5.  The  peuttltii-s  im|)o»ed  by  St.  1891,  p.  \!V), 
8  48,  providing  tlint  "in  iill  siiitB  brought  for 
the  oollection  of  delinquent  taxes  •  •  •  the 
judgment  shoU  be  entered  for  2.")  per  centum  in 
addition  to  tlie  tax  of  10  per  centum  thereon  and 
costs."  are  enforceable,  although  the  assessment 
was  excessive,  under  St.  1895.  p.  39.  declaring 
that,  "where  the  defense  is  bused  uiwn  the  ground 
that  the  assesasment  is  above  the  value  of  the 
property,  the  defense  shall  only  be  effectual  as  to 
the  proportion  of  the  tax  based  upon  such  excess, 
but  in  no  case  shall  an  entire  assessment  be  de- 
clared void." 

Appeal  Irom  district  court,  Washoe  county; 
A.  E.  Cheney.  Judge. 

Suit  by  the  state  against  the  VlrKlnla  & 
Truckee  Ballroad  Company  and  others  for  the 
collection  of  taxes.  From  a  Judgment  for 
plaintiff,  and  an  order  denying  a  new  trial, 
defendants  api)eal.     Afflrmetl. 

W.  E.  F.  Deal,  for  appellants.  T.  V.  Jullen, 
Dlst.  Atty.,  F.  H.  Noroross,  and  Torreyson  &, 
Summerfleld,  for  the  State. 


BKLKNAP.  C.  .T.  This  Is  the  second  ap- 
ical In  this  c-ase.  4<)  Pac.  7211.  Appellant 
made  the  statutory  statement  to  the  assessor, 
fixing  the  value  of  Its  main  and  side  tracks> 
In  Washoe  county  at  ?131,8()0.  Notwithstand- 
ing this.  It  was  assessed  at  1^254,200.  The  an- 
swer alleged  that  the  assessment  was  out  of 
proportion  to  and  aliove  the  actual  cash  value 
of  the  property,  In  compliance  with  the  statute 
permitting  this  defense.  St.  1805,  p.  30.  The 
Jury  found  the  value  to  be  ^!212.200.  This  Is 
e.vclnslve  of  rolling  stock  and  other  property 
valued  at  |«19,800,  concerning  which  there  was 
no  controversy.  .Tudgment  was  entered  upon 
the  verdict,  together  with  peualtle!'.  and  from 
the  judgment  and  an  order  denying  a  motion 
for  new  trial  an  appeal  has  lieen  taken. 

The  record  of  the  former  trial  does  not  show 
that  any  point  was  made  touching  the  time  of 
the  connnencement  of  the  fiscal  year,— wheth- 
er In  .Tuly  or  .January.  It  seems  to  have  been 
assumed  upon  that  trial  that  It  commenced 
upon  the  1st  day  of  July,  for  the  purpose  of 
taxatiou  of  railroads.  The  district  court  In- 
structed the  Jury  that  the  fiscal  year,  for  the 
ptirpose  of  taxatiou.  commenced  upon  January 
1st,  and  there  does  not  appear  to  l)e  any  seri- 
ous contention  couceruiug  tbe  correctness  of 
the  Instrnctlon. 


Upon  tbe  former  appeal  It  was  decided  that 
the  value  of  the  railroad  for  the  purposes  of 
taxation  should  be  determined  mainly  by  Its 
net  earnings  capitalized  at  tbe  current  rate  of 
Interest.  In  that  case  it  was  shown  without 
contradiction  that  the  current  rate  of  interest 
was  8  per  cent,  per  annum.  In  this  it  was 
shown  that  the  rate  for  loans  was  not  lower 
than  8  per  cent.,  but  for  investments  tbe  rate 
was  6  per  cent.  Money  or  capital  laid  out  in 
a  permanent  form,  as  in  the  construction  of  a 
railroad,  the  jury  may  tiave  concluded,  was  in 
the  nature  of  an  investment,  and  not  of  a  tem- 
porary loan,  and  the  rate  of  interest  should 
be  the  same  as  investments  command.  There 
was  evidence  to  support  either  view  of  the 
case,  and  as  all  Intendments  must  be  taken  in 
supiKirt  of  the  verdict,  in  the  absence  of  an 
express  finding  to  the  contrary,  we  conclude 
that  the  Jury  found  the  rate  of  interest  to  be  6 
per  cent,  per  annum. 

Appellant  claims  that  its  net  income,  as 
shown  by  its  books,  was  not  greater  tlian  $28,- 
OaS-.TS.  Respondent,  In  support  of  the  judg- 
ment, claims  that  Items  omitted  by  appellant 
should  be  Included  in  its  Income,  and  that  a 
greater  income  should  be  taken  as  the  basis 
of  capitalisation.  It  will  only  be  necessary  to 
consider  one  of  these  matters.  A  reduction  of 
the  pay  of  the  otHcers  and  employes  of  the 
com])any  was  effected  In  the  month  of  May. 
IMSMi,  by  which  the  operating  expen-ses  of  the 
road  were  reduced  at  the  rate  of  $13,839  per 
annum.  It  was  shown  without  contradiction 
that  api)ellant  did  not  net-essarlly  require  more 
officers  and  employes  In  the  year  ISO."*  tlian  it 
did  In  the  year  180C.  T.'nder  this  showing  It 
was  <-otnpetent  for  the  jury  to  have  found  that 
the  operating  expenses  of  the  .vear  1895  could 
liave  bt>en.  by  economical  management,  re- 
duced to  the  rate  that  had  been  subsequently 
established  In  1806.  The  Instruction  given  to 
the  Jury  by  the  court  upon  Its  own  motion  up- 
on tills  subject  apiiears  to  be  entirely  unobjec- 
tloimble.  It  Is  as  follows:  "You  are  instruct- 
ed that  the  net  Income  of  a  railroad  company, 
when  n<>ce«sary  to  be  determined  for  purposes 
of  taxation.  Is  the  difference  between  the  gross 
re<H'lpt8  and  necessary  expenses  under  reason- 
ably economical  and  prudent  management. 
By  'reasouablj'  economical  and  prudent  man- 
agement' Is  meant  a  management  eonducte<I 
with  that  pare.  dlllg?nee,  and  attention  which 
an  ordinarily  prudent  and  careful  persDn.  qual- 
ified to  perform  such,  would  take  and  exercise 
If  the  property  so  managed  was  hl.s  own.  In 
any  partlc-ular  ca.>«e  the  gross  receipts  to  l)e 
considered  for  said  purpose  Is  not  necessarily 
the  receipts  which  were  In  fact  received,  but 
such  receipts  as  would  Ije  received  under  a  rea- 
sonably economical  and  prudent  management: 
and  the  expenses  to  l)e  deducted  In  order  to  de- 
termine the  net  Income  Is  not  necessarily  the 
expenses  which  were  In  fact  Incurred,  tut  such 
extienses  as  would  be  Incurred  under  a  reason- 
ably economical  and  prudent  management." 
Adding  the  sum  of  $13,830  to  $28,038.  we  have 
as  the  net  Income  of  the  road,  in  isiund  num- 
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bers,  142,000.  This  sum,  capitalized  at  6  per 
ceut.,  represents  about  $700,000  as  the  value  of 
the  entire  road.  Washoe  county's  proportion 
Is  about  $260,000.  As  the  value  of  the  entire 
property  In  the  county  as  fixed  by  the  Jury  did 
not  exceed  $232,100,  the  property  was  not  over- 
valaed. 

It  Is  claimed  that  the  penalties  Imposed  by 
the  statutes  In  tax  cases  are  not  legally  ea< 
forceable  In  the  present  case,  because  the  as- 
sessment was  rendered  void  by  the  verdict 
Under  the  act  of  March  9,  1805  (St.  1885,  p. 
39),  It  Is  declared  that,  "where  the  defense  Is 
based  upon  the  ground  that  the  assessment  Is 
above  the  value  of  the  projjerty,  the  defense 
shall  only  be  effectual  as  to  the  proportion 
of  the  tax  based  npon  such  excess,  but  in  no 
case  shall  an  entire  assessment  be  declared 
void."  And  section  48  of  the  Revenue  Law 
(St  1891,  p.  150)  requires  that  "in  all  suits 
brought  for  the  collection  of  delinquent  taxes, 
as  provided  for  in  the  preceding  section,  the 
complaint  and  summons  shall  demand,  and 
the  Judgment  shall  be  entered  for  twenty-five 
per  centum  in  addition  to  the  tax  of  ten  per 
centum  thereon  and  costs;  and  such  tax,  pen- 
alty and  costs  shall  not  be  discharged,  nor 
shall  the  judgment  th«%for  be  satisfied  except 
by  the  payment  of  the  tax,  original  penalty, 
costs,  and  the  additional  penalty  herein  pre- 
scribed in  full."  These  provisions  of  the  stat- 
utes answer  appellant's  contention. 

Other  points  were  argued  by  counsel,  but,  in 
the  view  we  take  of  the  case,  they  are  not  nec- 
essary to  be  considered.  The  judgment  and 
order  are  aflirmed. 

BONNIFIKU)  and  MASSEY,  JJ.,  concnr. 


(9  N.Mex.  lU) 

NEW  MEXICO  NAT.  BANK  v.  BROOKS. 
(Supreme  Court  of  New  Mexica  Aug.  25,  1897.) 
Oaknishmbmt— Notice — Judgments— Res  Judica- 
ta— Affidavit  of  Exemption — CnNci.osivsxESS 
—  Nbcessabt  Expenses  —  Risbt  to  Jukt 
Triai,. 

1.  Judgment  having  been  rendered  against  de- 
fendant and  process  of  garnishment  served  on 
one  of  his  debtors,  defendant's  counsel  drew  the 
garnishee's  anewer  in  the  proceeding,  and  defend- 
ant himself  delivered  it  to  the  garnishee,  with 
instructions  to  file  it  within  the  time  allowed. 
Btld  that,  though  it  did  not  appear  that  defend- 
ant knew  that  the  answer  was  actually  filed,  yet 
he  had  ample  notice  of  the  proceedings,  and  no 
service  of  notice  was  necessa^  to  make  the  judg- 
ment therein  binding  upon  him. 

2.  A  final  judgment  having  been  tendered 
against  a  garnishee  after  ample  notice  to  defend- 
ant, defendant,  three  months  thereafter,  claimed 
that  the  property  garnished  was  exempt.  Held, 
that  by  failing  to  plead  the  exemption  before  such 
judgment  he  had  lost  his  right  to  plead  it,  the 
luestion  being  res  judicata. 

3.  An  affidavit  by  a  debtor  whose  earnings 
have  been  garnished,  affirming  that  the  earnings 
are  exempt  because  necessary  for  the  support  of 
himself  and  family,  is  not  conclusive,  but  may 
be  traversed  by  the  gamisber. 

4.  The  question  of  the  right  of  property  to  ex- 
emption from  garnishment  may  be  tried  before  a 
Judge  without  a  jury  in  the  abaence  of  any  stat- 
ute prescribing  the  procedure. 


5.  The  amoimt  garnished  was  $400,  earned  by 
defendant  during  two  months,  and  his  total  sala- 
ry for  those  months,  as  well  as  for  several  months 
previous  and  subsequent  thereto,  was  nearly  $.")00 
per  month,  while  his  minor  sons  earned  $50  per 
month.  The  total  ex|)euseg  of  the  family  aver- 
aged about  $3(X)  a  month.  Held,  that  the  money 
garnished  %va8  not  necessary  for  the  support  of 
the  family. 

Error  to  district  court,  Socorro  county;  be- 
fore Justice  H.  B.  Hamilton. 

Action  by  the  New  Mexico  National  Bank 
against  George  L.  Brooks.  After  Judgment 
for  plaintifF,  garnishment  proceedings  were 
Instituted  to  satisfy  the  same,  and  Judgment 
was  rendered  therein  for  plaintiff.  After- 
wards, on  Intervening  petition  of  defendant, 
the  attached  fund  was  held  exempt,  and  plain- 
tiff brings  error.     Reversed. 

On  June  6,  1894,  the  plaintiff,  the  New 
Mexico  National  Bank,  recovered  a  judgment 
in  the  district  court  for  Socorro  county  against 
the  defendant,  George  L.  Brooks,  for  $10,734.- 
32  and  costa.  On  April  27,  1896,  execution 
was  Issued  directed  to  the  sheriff  of  Bernalillo 
county,  who  called  upon  defendant  to  pay  the 
same,  or  to  show  sufficient  goods,  chattels,  ef- 
fects, and  lands  whereof  the  same  might  be 
satisfied,  which  defendant  failed  to  do,  and 
the  sheriff,  falling  to  find  pn^erty  of  defend- 
ant, at  the  request  of  plaintiff  served  the 
Atchison,  Topeka  &  Santa  F6  Railroad  Com- 
pany with  garnishment  process.  On  June  2, 
1896,  the  said  railroad  company  entered  Its 
special  appearance,  and  moved  to  quash  the 
garnishment  proceeding.  On  June  6tb  this 
motion  was  overruled,  and  the  garnishee  was 
ruled  to  answer  plaintiff's  interrogatories  wlth- 
\n  10  days.  The  garnishee  accordingly  filed 
Its  answer,  showing  that  It  was  indebted  to 
the  defendant.  Brooks,  on  account  of  his  sal- 
ary as  Its  live-stock  agent  (or  the  months  of 
April  and  May,  1896,  in  the  sum  of  $400,  said 
salary  being  $200  per  month.  On  June  20th 
the  ootirt  rendered  judgment  against  the  said 
garnishee  for  the  $400,  admitted  to  be  due 
defendant  by  its  answer.  It  was  afterwards 
shown  that  the  defendant  Brooks,  had  actual 
notice  of  these  garnishment  proceedings,  hav- 
ing been  promptly  notified  by  the  garnishee; 
that  the  garnishee's  answer  was  drawn  up  by 
the  defendant's  attorneys,  and  that  defendant 
himself  took  said  answer  to  the  attorneys  of 
the  garnishee  with  the  request  that  It  be  filed 
In  time.  But  It  Is  not  shown  that  defendant 
knew  when  garnishee's  answer  was  filed.  On 
October  2,  1896,  the  defendant  Brooks,  filed 
his  petition  clahnlng  the  money  for  which 
judgment  had  been  rendered  against  the  gar- 
nishee as  exempt,  for  the  reason  that  it  was 
his  personal  earnings,  and  necessary  for  the 
support  of  himself  and  family.  The  court 
thereupon  ordered  a  stay  of  execution  as 
against  the  garnishee  until  the  matter  could 
be  heard,  and  defendant  tha^upon  filed  a  mo- 
tion to  set  aside  the  judgment  against  the 
garnishee,  or  to  perpetually  stay  execution  on 
tlie  same.  On  October  12th  the  court  ov«»- 
ruled  this  motion,  bat  ordered  the  money  due 
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from  the  garntsbee  to  be  paid  Into  the  registry 
of  the  court,  and  allowed  the  defendant, 
Brooks,  10  days  in  which  to  file  his  claim  for 
the  same.  The  defendant  accordingly  filed 
his  claim  for  said  money  as  exempt,  and  on 
November  6th  the  court  entered  an  order,  over 
the  objection  and  exception  of  the  plaintiff, 
permitting  the  defendant  to  Intervene,  and  to 
be  heard  upon  his  claim  of  exemption  as  to 
the  money  collected  from  the  garnishee,  and 
setting  the  matter  down  for  hearing,  the  de- 
fendant's right  of  exemption  being  denied  by 
plaintiff.  On  December  7tb  the  court  made 
an  additional  order  setting  the  matter  down  for 
hearluK,  to  which  plaintiff  also  excepted.  The 
plaintiff  then  demanded  a  jury  trial  as  to  the 
defendant's  right  of  exemption,  which  the 
court  refused,  and  plaintiff  excepted.  The 
matter  came  on  for  trial  before  the  court  Jan- 
uary 2,  1S97,  the  court  holding  that  the  bur- 
den of  proof  was  on  the  plaintiff  to  show  that 
the  money  was  not  exempt  The  court  found 
that  the  money  collected  from  the  garnishee, 
and  then  in  the  registry  of  the  court,  was  nec- 
essary for  the  support  of  defendant  and  his 
family,  ordered  that  It  be  allowed  as  an  ex- 
emption, and  paid  over  to  defendant.  Flaln- 
tier  filed  a  motion  for  a  new  trial,  which  was 
overruled,  and  thereupon  sued  out  a  writ  of 
error. 

James  G.  Fitch  and  Summers  Burkhart,  for 
plaintiff  in  error.  Warren,  Fergusson  &  Gil- 
lett,  for  defendant  lu  error. 

LAUGHUN,  J.  (after  stating  the  facts). 
There  will  be  but  four  propositions  considered 
in  this  ease:  First.  Whether  the  final  judg- 
ment against  the  garnishee  was  res  adjudi- 
cate. Second.  Did  the  court  below  rule  cor- 
rectly In  permitting  plaintiff  to  traverse  de- 
fendant's affidavit  in  his  Into-venlng  petition? 
Third.  Was  plaintiff  entitled  to  trial  by  Jury? 
And,  fourth,  was  the  finding  of  the  court  sup- 
ported by  the  evidence? 

The  plaintiff  In  error  contends  that  the  judg- 
ment rendered  against  the  garnishee  la  res  ad- 
Judlcata,  and  that,  therefore,  the  court  was 
without  any  jurisdiction  to  grant  the  defend- 
ant's Intervening  petition.  It  Is  admitted  that 
the  counsd  for  defendant,  Brooks,  knew  that 
process  of  garnishment  had  been  served  on 
the  garnishee  railroad  company,  and  that  his 
counsel  drew  up  the  answer  to  the  garnish- 
ment proceedings,  and  that  defendant.  Brooks, 
delivered  the  answer  so  drawn  up  to  the 
counsel  for  garnishee,  and  cautioned  them  to 
be  sure  and  file  It  within  the  time  prescribed, 
and  that  he  knew  that  the  answer  was  for- 
warded to  the  proper  oflBcer  of  the  garnishee 
railroad  company  to  be  signed,  but  that  he 
(defendant)  did  not  know  when  It  was  filed  In 
the  court,  and  that  defendant,  Brooks,  took 
no  further  notice  of  the  garnishee  proceedings 
mitll  the  2d  day  of  October,  1896,  and  more 
than  three  months  after  the  final  judg:ment 
had  been  rendered  against  the  garnishee.  The 
defendant  contends  (1)  that  he  was  a  neces- 


sary party  to  the  garnishment  proceedings, 
and  that  he  was  not  so  made  a  party  thereto; 
and  (2)  that  It  was  the  duty  of  the  garnishee 
to  claim  the  exemption  for  him,  the  said  de- 
fendant. In  its  answer.  With  respect  to  the 
first  proposition,  the  statute  provides  as  fol- 
lows, to  wit:  Section  15>45,  Comp.  Laws 
1884:  "The  plaintiff  may  exhibit  In  the  cause, 
written  allegations  and  Interrogatories  at  the 
return  term  of  the  writ,  and  not  afterwards, 
touching  the  property,  effects,  and  credits  at- 
tached In  the  hands  of  any  garnishee.  The 
garnishee  shall  exhibit  and  file  Ms  answer 
thereto,  on  oath,  during  such  term,  unless  the 
court  for  good  cause  shown  shall  order  other- 
wise. In  default  of  such  answer,  or  of  a  suf- 
ficient answer,  the  plaintiff  may  take  judg- 
ment by  default  against  him,  or  the  court 
may,  upon  motion,  compel  him  to  answer  by 
attachment  of  bis  body."  Section  1946,  Comp. 
Laws  18S4:  "Such  judgment  by  default  may 
be  proceeded  on  to  final  judgment  in  like 
manner  as  in  cases  of  the  defendant  in  actions 
upon  contracts,  but  no  final  judgment  sliall  be 
rendered  against  the  garnishee  until  there 
shall  be  final  judgment  against  the  defend- 
ant." The  statute  is  silent  aa  to  the  necessity 
of  any  process  or  notice  to  the  defendant  after 
judgment  final  against  him  on  execution.  But 
it  does  provide  that  judgment  shall  not  go 
agahist  the  garnishee  until  after  final  judg- 
ment against  the  main  defendant.  As  before 
stated,  the  defendant  had  notice  that  garnish- 
ment proceedings  had  been  served  upon  the 
graEnlshee,  but  It  Is  not  shown  how  he  recdv- 
ed  such  notice.  However,  he  procured  the 
answer  for  the  garnishee  to  be  drawn  by  bis 
own  counsel,  delivered  the  same  to  the  coun- 
sel of  the  garnishee,  and  cautioned  them  to 
see  that  It  was  filed  seasonably.  He  had  sev- 
eral conversations  with  one  of  the  counsd  for 
the  garnishee  about  the  matter  thereafter,  yet 
be  failed  to  make  any  claim  for  exemption 
for  more  than  three  months.  While  be  might 
not  have  known  when  the  answer  was  filed, 
we  are  of  opinion  that  he  had  ample  notice  of 
the  garnishment  proceedings,  and  sufficient 
opportunity  to  come  In  and  make  his  exemp- 
tion claim  before  entry  of  the  judgment  final 
against  the  garnishee.  The  judgment  against 
the  garnishee  recites  as  fellows,  to  wit:  "And 
It  appearing  to  the  court  by  the  answer  of  the 
Bald  garnishee  that  the  said  garnishee  Is  now 
Indebted  to  the  said  defendant,  George  L. 
Brooks,  in  the  sum  of  four  hundred  dollars, 
which  said  sum  is  now  due  and  owing  to  said 
defendant  on  accoant  of  his  salary  as  live- 
stock agent  for  said  garnishee  for  the  months 
of  April  and  May,  A.  D.  1896,  it  Is  therefore 
considered  by  the  court  that  the  plaintiff,  the 
New  Mexico  National  Bank,  do  have  and  re- 
cover of  the  said  garnishee,  the  Atchison,  To- 
peka  &  Santa  F6  Railway  Company,  the  said 
sum  ot  four  hundred  dollars  so  due  and  owing 
from  the  said  garnishee  to  the  said  defendant, 
George  L.  Brooks,  as  aforesaid."  The  coun- 
sel for  defendant,  on  Octol>er  12,  1896,  filed  a 
motion   to   vacate   this  Judgment,   and   the 
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court,  on  the  bearing,  denied  the  motion,  and 
ttae  Judgment  stands  unmodified,  and  not  ap- 
pealed from.  We  are  of  opinion,  and  so  hold, 
that  this  judgment  Is  a  finality,  and  a  com- 
plete bar  as  against  the  defendant.  Brooks; 
and  that  the  .?ourt  was  without  any  Jurisdic- 
tion to  malce  Che  order  on  the  2d  day  of  Jan- 
nary,  1897,  r&julrlng  the  money  then  in  the 
hands  of  the  clerk  to  be  paid  over  to  the  said 
defendant,  Broolts.  Exemption  Is  a  personal 
right,  and  the  party  wishing  to  avail  himself 
of  that  right  mnst  make  his  claim  and  assert 
it  seasonably.  The  defendant  should  have 
filed  his  claim  before  judgment  final  against 
the  garnishee.  This  be  did  not  do,  and  he 
lost  his  personal  right.  "If  a  Judgment  debt- 
or suffer  property  or  credits  of  his  to  be  sub- 
jected to  garnishment,  making  no  exception 
or  objection  till  the  garnishee  has  been  con- 
demned to  pay  or  deliver  for  execu'Jon,  liis 
right  of  exemption  la  lost."  Waples,  At- 
tachm.  527.  Randolph  v.  Little,  62  Ala.  396, 
is  a  garnishment  proceeding  similar  to  the 
case  under  consideration,  and  it  was  held  that 
the  court  had  no  Jurisdiction  to  order  the 
money  paid  over  to  the  defendant  in  the  orig- 
inal judgment,  who  failed  to  file  his  claim 
for  exemption  until  aftor  judgment  against 
the  garnishee.  The  court  said:  "As  we  have 
said  above,  the  circuit  court  had  Jurisdiction 
to  discharge  the  garnishee,  or  to  render  Judg- 
ment against  him.  After  the  judgment  was 
rendered  against  the  garnishee,  that  court  had 
no  authority  to  make  the  order  that  the  mon- 
ey, when  collected,  should  be  paid  to  Russeau. 
That  order  was  without  jurisdiction,  Is  void, 
and  ia  hereby  vacated."  It  was  held  in  the 
case  of  Miller  v.  Slienr,  2  Wall.  237,— a  case 
in  which  the  defendant  in  the  original  Judg- 
ment filed  his  claim  for  a  homestead  after 
final  decree  had  been  entered  approving  the 
sale  of  the  homestead,— as  follows:  "In  re- 
gard to  the  homestead  right  claimed  by  the 
plaintiff  In  error,  there  is  no  difflculty.  The 
decree  under  which  the  sale  was  made  to 
Buslmell  expressly  devested  the  defendant  of 
all  right  and  interest  in  the  premises.  It 
cannot  be  collaterally  questioned.  Until  re- 
versed, it  Is  conciusiye  upon  the  parties,  and 
the  reversal  would  not  a.¥ect  a  title  acquired 
under  it  while  it  was  in  t'orce."  In  the  case 
of  Rector  v.  Rotton,  3  Neb.  171,  in  which  the 
defendants  claimed  for  ttae  first  time  a  home- 
stead right  to  a  tract  of  land  sold  under  a 
foreclosure  sale,  on  a  proceeding  for  the  con- 
firmation of  the  sale,  the  court  said  in  com- 
menting on  this  point:  "But  I  have  said  the 
right  secured  to  the  bead  of  a  family  by  the 
homestead  act  is  a  personal  one,  and,  being 
personal.  It  may,  of  course,  be  waived.  It 
may  be  lost,  even  where  no  contract  has  been 
made  respecting  it,  by  not  claiming  the  protec- 
tion of  the  statute  at  the  proper  time.  *  *  • 
The  rule  of  law,  applicable  alike  to  proceed- 
ings In  equity  and  actions  at  law,  undoubtedly 
is  that,  after  a  judgment  or  decree  in  rem 
against  him,  it  is  too  Uite  for  a  party  to  the 
record  to  assert  any  claim  to  the  property, 


either  as  a  homestead  or  otherwise,  which 
might  have  been  made  and  determined  In  that 
suit.  Were  it  otherwise,  It  would  be  quite 
difficult  to  put  an  end  to  litigation."  In  Per- 
kins V.  Bragg,  29  Ind.  507,  the  court,  in  com- 
menting on  the  exemption  statute  of  that 
state,  said:  "The  question  involved  in  the 
case  is,  can  an  attachment  defendant,  after 
Judgment  and  an  order  of  sale  of  the  attach- 
ed property,  claim  it  as  exempt  from  sale  on 
the  final  process  Issued  on  such  Judgment? 
In  State  v.  Manly,  15  Ind.  8,  it  was  held  in 
the  negative.  It  is  claimed  that  that  ruling 
is  wrong.  The  statute  on  the  subject  Is  this: 
That  an  amount  of  property  not  exceeding  In 
value  three  hundred  dollars,  owned  by  any 
resident  householder,  shall  not  be  liable  to 
sale  on  execution,  or  any  other  final  process 
from  a  court,  for  any  debt  growing  out  of  or 
founded  upon  a  contract,  express  or  Implied.' 
It  is  argued  that  this  provision  is  broad 
enough  to  and  does  embrace  final  process  on 
judgments  in  attachment.  In  which  there  Is 
an  order  for  the  sale  of  attached  property. 
The  order  of  attachment  only  reaches  lands 
and  tenements,  goods  and  chattels,  of  the  de- 
fendant, subject  to  execution.  Whether  the 
property  attached  is  subject  to  execution  is 
res  adjudicata  after  Judgment  In  attachment. 
The  Judgment  against  the  property  Is  a  Judg- 
ment In  rem,  and  is  as  conclusive  as  a  Judg- 
ment against  the  person."  The  rule  laid  down 
In  State  v.  Manly,  supra,  was  affirmed.  See, 
also.  Slaughter  v.  Detiney,  15  Ind.  49;  Sib- 
bald's  Case,  12  Pet.  492;  Bank  v.  Beverly,  1 
How.  134;  State  v.  Bermudez  (La.)  2  South. 
425;  Barton  v.  Brown,  68  Cal.  11,  8  Pac.  517. 
This  doctrine  has  been  repeatedly  affirmed  by 
the  supreme  court  of  Pennsylvania  under  a 
statute  similar  to  our  own.  In  Bair  v.  Stein- 
man,  52  Pa.  St.  423,  that  court  held  that: 
"Though  a  debtor  is  entitled  to  the  statutory 
exemption  of  ^300  worth  of  his  estate  as 
against  the  process  we  call  attachment  execu- 
tion, he  Is  to  obtain  it,  as  in  other  cases,  by 
demanding  It  of  the  officer  when  the  process 
is  served,  or  within  a  reasonable  time  there- 
after. *  *  *  If ,  as  In  this  Instance,  he  fail 
to  make  a  demand,  a  subsequent  plea  of  his 
rights  will  not  avail  him.  This  was  ruled  In 
Strouse's  Ex'r  v.  Becker,  44  Pa.  St.  206,  and 
we  do  not  see  that  tliere  Is  anything  dse  in 
the  case."  Jones  r.  Tracy,  75  Pa.  St  417. 
We  think  the  case  of  Muzasy  v.  Liantry  (Kan. 
Sup.)  2  Paa  103,  is  clearly  distinguishable 
from  the  case  at  bar  In  this:  hi  that  case  the 
defendant  to  the  original  suit  appeared,  and 
filed  his  affidavit  In  due  form,  and  claimed 
the  money  In  the  hands  of  the  garnishees  be- 
fore any  Judgment  was  obtained  against  them; 
and  tlie  court  properly  'aeld  that  the  money 
was  exempt  from  execution  process  under  the 
statute,  and  ordered  the  garnishees  to  pay  the 
money  due  from  them  to  the  original  defend- 
ant in  the  first  :nstance,  and  no  Judgment  was 
entered  against  them  in  favor  of  the  plain- 
tiffs. Tliat  is  a  very  different  case  from  the 
one  under  consideration.    Defendant  In  error 
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cites  Mull  y.  Jones  (Kan.  Sup.)  tS  Pac.  388, 
as  authority  in  support  of  bis  contention  tbat 
the  judgment  In  this  case  is  not  res  adjudl- 
cata.  In  that  case  the  plaintiffs,  Mull  &  Son, 
obtained  a  Judgment  against  the  defendant 
Brown,  and  about  a  year  thereafter  instituted 
garnishment  proceedings  again.st  the  garnishee 
defendant  Jones,  and  at  the  trial  It  was  found 
that  Jones,  the  garnishee,  was  indebted  to  de- 
fendant Brown,  and  the  garnishee  was  di- 
rected to  pay  the  money  Into  the  Justice  court, 
which  he  refused  to  do,  and  the  plahitlffs. 
Mull  &  Son,  instituted  proceedings  under  a 
statute  of  that  state  to  recover  the  money 
from  Jones,  the  garnishee.  The  plaintiffs  con- 
tended In  that  case  that  the  order  by  tie  Jus- 
tice of  the  peace  on  the  garnishee  to  pay  the 
money  Into  court  was  concluslre  on  the  gar- 
nishee, but  the  court  held  that  it  was  not,  on 
the  decision  in  the  case  of  Board  v.  SccvlUe, 
13  Kan.  17.  In  speaking  of  such  orders  made 
by  a  Judge  pro  tern,  of  the  district  court,  and 
by  Justices  of  the  peace,  the  court  say:  "Nei- 
ther of  said  orders  is  a  Judgment.  The  mak- 
ing of  them  Is  not  an  adjudication  between 
the  parties.  It  does  not  determine  their  nlti- 
mate  rights.  It  simply  gives  to  the  creditor 
the  same  right  to  enforce  the  payment  of  the 
money  from  the  garnishee  that  the  debtor  pre- 
viously had.  It  Is,  in  effect,  only  an  assignment 
of  the  claim  from  the  debtor  to  the  creditor. 
The  creditor  gains  no  more  or  greater  rights 
than  the  debtor  bad,  and  the  garnishee  loses  no 
rights,  and  the  payment  of  the  money  can 
be  enforced  from  the  garnishee  to  the  creditor 
only  by  an  ordinary  action."  That  decision 
was  based  on  section  490  of  the  Code  of  Civil 
Procedure  of  Kansas,  which  directs  that  the 
garnishee  pay  the  money  found  due  from  him 
Into  court,  and  is  not  a  final  Judgment  against 
the  garnishee  and  in  favor  of  the  plaliitifF. 
In  the  case  at  bar  the  Jtidgment  of  the  dis- 
trict court  was  final,  and  the  plaintiff  was  au- 
thorized to  recover  the  sum  of  $400  from  the 
gai-nlshee,  and  this  Judgment  was  in  compli- 
ance with  the  statute  (section  1948,  Comp. 
Laws  1884):  "If  by  the  answer  not  excepted 
to  or  denied,  it  shall  appear  that  the  garnishee 
Is  possessed  of  property  or  effects,  of  che  de- 
fendant, or  is  Indebted  to  the  defendant  the 
value  of  the  property  or  effects,  or  the  debt, 
being  ascertained.  Judgment  may  be  rendered 
against  the  garnishee."  In  Mull  v.  Jones,  su- 
pra, the  contention  was  between  the  plaintiffs 
and  the  garnishee,  and  was  decided  ui)on  the 
theory  that  it  was  the  duty  of  the  garnishee 
to  disclose  that  the  money  in  ais  possession 
due  the  defendant  was  exempt,  and  therefore 
not  subject  to  execution;  and  in  that  ca.se  It 
was  expressly  held  that:  "While  exemption 
Is,  in  a  certain  sense,  a  privilege,  and  one 
which  may  be  waived  by  the  pei-son  entitled 
thereto,  yet  it  Is  a  privilege  which  continues 
in  a  debtor  until  he  waives  the  same.  It  will 
hardly  be  contended  that  the  defendant  has 
forfeited  or  waived  that  privilege  until  he  has 
had  notice  of  the  gramishment  proceedings. 
If,  upon  notice,  he  should  expressly  waive  the 


exemption,  or  If,  attae  notice,  be  sbould  neg- 
lect and  refuse  to  assert  the  privilege  and 
claim  the  exemption,  it  possibly  might  be 
treated  as  an  implied  waiver  of  his  right 
which  would  protect  the  garnishee,  in  case 
he  should  pay  over  the  money  or  deliver  tbe 
propert}',  from  any  subsequent  action  brought 
by  tbe  debtor  against  him  to  recover  the 
same."  That  is  exactly  what  we  hold  the 
defendant,  Brooks,  did  In  this  case,— that  he 
had  full  notice  of  the  garnishment  proceed- 
ings, and  procured  his  counsel  to  prepare  and 
draw  the  answer  for  the  garnishee,  and  refus- 
ed to  assert  his  exemption  claim,  and  then  for 
more  than  three  months  after  the  final  Judg- 
ment against  the  garnishee  neglected  to  make 
any  claim  of  his  privilege  of  exemption. 

We  are  of  cqpinlon  that  the  principle  is  well 
established  upon  reason  and  authority  that  un- 
der statutes  similar  to  our  own  a  final  Judg- 
ment in  favor  of  tbe  plaintiff  and  against  tlie 
garnishee,  after  notice  to  the  defendant  of  tbe 
garnishment  proceeding,  in  whatsoever  way 
obtained  by  him,  and  his  failure,  neglect,  or 
refusal  to  assert  his  personal  privilege  of  the 
right  of  exemption  seasonably.  Is  res  adjudi- 
cate. The  position  taken  by  defendant  in  er- 
ror that  he  was  a  necessary  party  to  the  gar- 
nishment proceetling,  and  should  have  been 
served  with  some  kind  of  process  notifying 
him  of  that  fact,  is  untenable.  He  was  al- 
ready a  party  to  the  judgment  against  him, 
and  was  In  court  for  all  purposes  pertaining 
to  the  enforcement  of  that  judgment.  When 
tbe  execution  was  placed  in  the  bands  of  tbe 
sheriff  of  Bernalillo  county  for  collection,  he 
called  upon  tbe  defendant  to  pay  it,  which  he 
refused  to  do.  He  then  demanded  that  tbe 
defendant  point  out  property  to  be  levied  up- 
on. This  the  defendant  refused  also  to  do. 
The  sheriff  then  served  the  garnishment  pro- 
ceeding upon  the  agent  of  the  garnishee  rail- 
road company.  This  was  all  the  statute  re- 
quired tbe  execution  plaintiff  to  do.  There  is 
no  statute  requiring  anything  else  to  be  done, 
and  In  the  ai)seuce  of  a  statute  it  is  not  neces- 
sary to  give  defendant  In  execution  any  fur- 
ther notice.  8  Am.  &  Eng.  Enc.  Law,  112T: 
Phillips  V.  Gennon,  43  Iowa,  101.  It  has  been 
held  in  many  states  that  the  garnishee  must 
protect  tbe  exemption  rights  of  his  creditor 
under  tbe  exemption  statutes  of  those  states, 
but,  as  the  garnishee  is  not  a  party  to  this  case, 
we  refrain  from  expressing  any  opinion  upon 
that  question. 

2.  Defendant  in  error  contends  that  tbe  af- 
fidavit filed  by  him  claiming  the  exemption 
was  conclusive,  but  the  court  permitted  plain- 
tiff to  traverse  and  deny  the  facts  set  up  In 
it;  and  we  think  this  is  tbe  proper  practice, 
and  that  tbe  court  did  not  err  In  this  ruling. 
If  an  affidavit  made  by  a  defendant,  claim- 
ing that  the  money  or  property  garnished  is 
exempt,  and  necessary  for  the  support  of  him- 
self and  bis  family,  should  be  held  not  trav- 
ersable, then  all  itartles  to  the  proc-eeding 
would  be  concluded  from  inquiring  into  the 
trath   of    such  allegations,   and   any    defend- 
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ant  mlebt  then  claim  and  hcdd  anything  he 
might  swear  was  exempt  property.  The  ex- 
emption statute  was  never  intended  for  ancb 
a  purpose,  but  it  only  gives  a  personal  priv- 
ilege to  claim  and  hold  the  tilings  named  in 
the  statute;  and  whether  the  things  claimed 
In  the  affidavit  are  within  the  purview  of  the 
statute  is  the  very  matter  to  be  determined 
In  a  proper  manner,  and  this  can  be  done 
only  upon  the  traverse  ot  the  truth  of  the 
affidavit. 

3.  Did  the  court  commit  error  in  denying 
plaintiff's  demand  for  a  jury  to  try  the  issues 
raised  upon  the  affidavit  of  defendant  and  the 
ti-a verse  of  ttie  truth  by  the  plaintiff?  The 
duncnlty  which  flrst  confronts  ua  with  respect 
to  the  plaintilTs  right  to  liave  the  issue  raised 
by  his  traverse  tried  by  a  jury  is  that  this  is 
not  an  original  action  between  the  parties, 
but  \a  a  supplemental  proceeding  on  the  exe- 
cution, and  is  in  the  nature  of  a  substitute  for 
a  creditors'  bill  at  common  law.  Freem. 
Judgm.  }  327.  The  Issues  and  proceedings  are 
Informal,  and  the  judge  may  order  the  wit- 
nesses beforo  him,  and  hear  the  proofs,  or 
he  may  refer  the  matters  to  a  referee  to  bear 
and  take  the  proofs,  and  report  to  the  judge; 
and,  so  long  as  we  have  no  statute  prescribing 
any  ^lecific  method  of  procedure  of  tliis  na- 
ture, tills  proceeding  affords  a  complete  rem- 
edy, broad  in  its  scope,  and  one  of  which  nd- 
ther  party  may  justly  complain,  as  its  sole  pur 
pose  is  to  bring  the  judgment  debtor  before 
the  court  or  judge  at  chanilierH,  for  the  pur- 
liose  of  Inquiring  into  his  business  affairs,  and 
to  purge  ills  conscience  as  to  ills  ability,  will- 
ingness, or  unwillingness  to  pay  his  debts.  It 
Is  true  tliat  it  is  a  summary  and  effectual  one, 
but  it  is  an  inexpensive  and  speedy  remedy 
In  its  nature,  and  so  it  must  necessarily  be, 
for  the  reason  that  the  right  of  exemption  is 
purely  statutory,  and  in  the  nature  of  an  ac- 
tion In  rem.  And  we  have  no  statute  pre- 
scribing a  method  of  inquiry  Into  the  con- 
science of  the  execution  debtor  when  his  prop- 
erty is  taken  under  garnishment  proceedings, 
or  as  to  his  abiUty  or  willingness  to  pay,  or 
as  to  how  much  of  the  proiierty  so  garnished  is 
necessary  for  the  support  of  bimKelf  or  his 
family,  and  by  this  proceeding  the  court  Is  en- 
aUed  to  so  do,  and  to  reach  the  res.  McCuI- 
lough  V.  Clark,  41  Cal.  208;  Adams  v.  Hack- 
ett,  7  Cal.  187;  Freem.  Bx'ns,  M  392-395,  and 
authorities  there  cited.  We  therefore  hold 
that  the  court  below  did  not  err  In  refusing 
piaintiers  demand  for  a  jury  trial. 

4.  The  last  question  for  consideration  here 
is,  did  tlie  court  err  In  finding  that  the  money 
garnished  was  necessary  for  the  support  of  the 
defendant  or  his  family  during  the  time  speci- 
tied?  The  defendant.  Brooks,  filed  his  affi- 
davit on  October  2,  1896,  In  which  he  stated 
that  he  was  a  resident  of  the  territory,  the 
head  of  a  family  consisting  of  himself,  his 
wife,  and  two  children,  who  were  dependent 
upon  him  and  his  earnings  for  suMwrt,  that 
the  money  garnished  was  his  personal  earn- 
ings for  the  months  of  April  and  May,  1888, 


and  was  necessary  to  the  support  of  himself 
and  his  family.  These  facts  were  traversed 
by  the  plaintill,  and  upon  the  issues  so  joined 
the  court  set  the  matter  down  tor  hearing  at 
chambers,  without  a  jury,  over  the  objections 
of  the  plaintiff.  The  statute  under  wliich  the 
defendant  claimed  his  right  of  exemption  is  as 
follows,  to  wit:  "Sec.  6.  The  personal  earn- 
ings of  the  debtor,  and  the  personal  earnings 
of  his  or  her  minor  child  or  children,  for  three 
monttis,  when  it  Is  made  to  appear  by  affidavit 
of  the  debtor,  or  otherwise,  that  such  earningg 
are  necessary  to  the  support  of  such  debtor,  or 
of  his  or  her  family,  and  such  period  of  three 
months  shall  date  from  the  time  of  issuing 
any  attachment  or  other  process,  the  rendition 
of  any  judgment,  or  the  making  of  any  order, 
under  which  any  attempt  may  be  made  to 
subject  such  earnings  to  the  payment  of  a 
debt."  Laws  1887,  p.  73.  The  question  pre- 
sented for  determination  In  the  district  court 
under  this  statute  is  this:  Was  the  money 
garnished  necessary  to  the  support  of  the  de- 
fendant or  of  his  family?  The  coiut  heard 
the  testimony  orally,  and  the  plaintiff  called 
the  defendant,  Brooks,  who  testified  that  he 
was  a  resrident  of  the  territory,  and  the  head 
of  a  family  consisting  of  himself,  his  wife, 
and  two  children,  and  that  the  money  gar- 
nished was  ills  personal  earnings  as  salary 
due  hini  from  the  garnishee  as  live-stock  agent 
of  the  garnishee  railroad  company  for  the 
months  of  April  and  :May,  1890,  and  that  such 
earnings  were  necessary  for  the  support  of 
tiiniself  and  his  family,  during  that  time.  He 
also  testified  that  he  was  earning  during  those 
months  $200  per  month  from  the  garnishee 
railroad  company,  and  $100  per  month  as  as- 
sistant general  manager  of  the  Aztec  Laud  & 
Cattle  Company,  Limited,  and  $10.05  per 
month  as  secretary  of  tlie  Western  Union  Cat- 
tle, Land  &  Irrigation  Company,  and  $40  per 
month  as  manager  of  Grant  Bros.'  cattle  busi- 
ness, and  $125  per  month  as  assignee  of  the 
Caulkins  Cattle  Ck>mpany;  mHiting  his  per- 
sonal earnings  per  month  tor  the  months  of 
April  and  May,  1890,  $481.05.  He  also  testi- 
fied that  his  cliildren  consisted  of  two  sons,  at 
that  time  19  and  17  years,  respectively,  and 
that  the  eldest  was  earning  a  salary  of  $50 
per  month;  thus  making  the  total  pei-soual 
earning  of  defendant  and  his  son  during  the 
two  months  in  question  $531.05  per  mouth.  It 
further  appears  from  defendant's  testimony 
that  these  salaries  had  been  earned  for  some 
months  pi-Ior  to  and  sulieequent  to  the  said 
months  of  April  and  May,  but  it  is  not  shown 
that  each  of  said  salaries  was  paid  promptly 
at  the  end  of  each  month,  but  It  is  not  denied 
that  any  of  them  were  not  paid  within  a  rea- 
sonable time  thereafter;  and  that  he  lived  in 
a  house  then  belonging  to  his  wife.  The  de- 
fendant also  testified  that  these  earnings  dur- 
ing this  time  were  necessary  to  the  support  of 
himself  and  his  family  dependent  upon  hlin  In 
the  style  and  mode  of  living  to  which  he  and 
his  family  had  been  accustomed,  and  that  the 
expenses  for  the  support  of  himself  and  bia 
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family  for  any  given  year  were  about  $3,600. 
The  court  found  that  the  money  garnished  was 
neeessaiy  to  the  support  of  the  defendant, 
Brooks,  and  bis  family,  and  ordered  that  It 
be  paid  by  the  clerk  of  the  court  to  the  de- 
fendant. We  are  of  the  opinion  that  the 
court  below  erred  In  finding  that  the  money 
so  garnished  was  exempt  under  the  statute, 
because  It  appears  from  the  defendant's  own 
testimony  that  his  expenses  for  himself  and 
his  family  for  any  given  year  were  about  ?2,- 
000  less  than  his  own  personal  earnings,  besides 
the  ?(iOO  per  year  the  personal  earnings  of  one 
of  his  sons.  We  do  not  think  the  facts  dis- 
closed by  this  record  warrant  the  finding  of 
the  district  court  The  legislature.  In  con- 
formity with  public  policy  now  generally  prev- 
alent, enacted  the  exempting  statute  to  en- 
courage the  foi-matlon  of  the  family  relation 
by  conferring  upon  the  heads  of  household 
privileges  to  protect  their  families  against 
want  in  the  event  of  misfortune,  but  it  was 
never  Intended  that  these  generous  provisions 
should  be  prostituted  to  the  encouragement  of 
extravagance,  and  the  evasion  of  just  Indebt- 
edness by  indi-.lgence  In  luxurious  living.  The 
statute  exempts  the  personal  earnings  of  the 
debtor  entitled  to  Its  benefits  to  the  amount 
necessary  for  the  support  of  his  family,  and 
courts  In  administering  the  law  should  take 
Into  due  consideration  the  facts  and  circum- 
stances of  each  case.  An  allowance  ample  for 
a  household  of  simple  and  moderate  habits 
would  be  inadequate  for  one  accustomed  to 
abundance,  and  it  would  be  not  less  harsh  to 
deny  to  the  latter  means  commensurate  with 
their  reasonable  necessaries  than  to  fail  to 
accord  to  the  former  a  liberal  proportion  of  his 
earnings.  In  the  case  at  bar  It  Is  manifest 
from  the  facts  in  the  record  that  the  defendant 
was  earning  at  the  time  under  consideration 
about  $2,000  per  year  more  than  the  sum  re- 
quired and  necessary  for  the  support  of  him- 
self and  his  family.  It  Is  a  matter  of  com- 
mon knowledge  ttiat  $3,G00  is  more  than 
ample  and  sufficient  to  support  any  average 
family  In  comfort  and  ease.  The  Judgment  of 
the  lower  court  Is  reversed,  and  remanded, 
with  costs  of  this  proceeding  against  the  de- 
fendant, ■nith  directions  to  the  court  below  to 
direct  the  clerk  to  pay  to  the  plaintiff  In  error, 
the  New  Mexico  National  Bank,  the  $400  now 
in  his  hnnds,  less  the  costs  of  the  garnishment 
proceedings. 

SMITH,  C.  J.,  and  COLLIER  and  BANTZ, 
JJ.,  concur. 


(9N.Mex.  130) 

In  re  ROB  CHUNG. 
(Supreme  Court  of  New  Mexico.    Aug.  25, 1897.) 
Physicians  akd  Sukoeons— Police  Regulatioxs 
— exfohcemest— i.mpri80smest  fob  debt— jus- 
TICES  OF    THE    Peaob— Jurisdiction— Prohibi- 
tion. 

1.  Act  Feb.  27,  1895,  prescribing  a  penalty 
against  one  practicing  medicine  or  surgery  with- 
out a  certificate  obtainable  by  passing  an  exam- 


ination satisfactory  to  the  board  of  health,  la  a 

valid  exercise  of  police  power. 

2.  Act  Feb.  27,  18Si5,  provides  that  the  terri- 
tory can,  in  "an  action  of  debt,"  recover  a  for- 
feiture prescribed,  where  one  has  practiced  med- 
icine or  surgery  wittiout  a  required  certificate. 
Hdd,  that  the  further  provision  that  defendant 
may  be  imprisoned  for  a  failure  to  pay  a  judg- 
ment rendered  in  such  action  is  a  legal  methml 
of  enforcing  the  regulation,  as  a  fine  is  not  a 
debt  in  the  sense  that  there  can  be  no  imprison- 
ment therefor. 

3.  St.  18«9,  p.  12,  providing  that  for  afl  fines 
an  imprisounieut  may  be  suffered  at  the  rate  of 
$1  per  day,  when  read  into  Act  Feb.  27.  1895, 
providing  for  the  enforcement  by  imprisonment 
of  a  judgment  for  a  forfeiture  of  $100,  recover- 
able in  a  justice's  court,  repeals  Comp.  Laws, 
i  2321,  providing  that  a  justice  of  the  peace 
cannot  sentence  for  a  period  longer  than  30  days 
to  a  sufflcient  extent  to  give  justices  of  the  peace 
jurisdictioQ  to  imprison  until  such  $100  forfeiture 
Is  satisfied. 

4.  A  writ  prohibiting  the  trial  of  a  cause  will 
not  be  issued  where  judgment  has  i>eea  regulaiiy 
rendered,  though  it  iias  not  been  formally  entered. 

Application  of  Roe  Chung  for  a  writ  of 
prohibition  to  H.  H.  Ribble,  JusUce  of  the 
peace.    Denied. 

Wycoff  &  Moore,  for  petitioner.  R.  W.  D. 
Bryan  and  S.  Burkhart,  for  respondent. 

COLLIER,  J.  The  application  for  a  writ 
of  prohibition  was  made  in  vacation  to  the 
Honorable  H.  B.  Hamilton,  one  of  the  jus- 
tices of  this  court,  under  section  2006  of  the 
Compiled  Laws  of  New  Mexico,  lS8i,  who, 
instead  of  granting  the  writ,  and  making  It 
returnable  to  the  next  regular  term  of  this 
court,  ordered  a  rule  to  issue  to  respondent, 
H.  H.  Ribble,  justice  of  the  peace,  for  him 
to  show  cause  at  the  beginning  of  this  term, 
why  such  apphcatlon  should  not  be  granted. 
This  court  decided  to  treat  this  application, 
as  if  it  were  made  to  the  court  In  term  time, 
and  accordingly  the  matter  is  before  us  on 
the  application  and  the  answer. 

Without  setting  out  at  large  the  averments 
In  either,  we  will  consider  the  following  ques- 
tions raised  by  the  counsel  for  petitioner  and 
respondent:  (1)  Assuming  the  act  of  the  leg- 
islative assembly  of  New  Mexico  "to  regulate 
the  practice  of  medicine,"  etc.,  approved  Feb- 
ruary 27,  1895,  to  be  a  rightful  subject  of 
legislation,  can  the  penalties  prescribed  be 
legally  enforced?  (2)  Has  a  justice  of  the 
peace  court  jurisdiction  In  an  action  to  re- 
cover the  penalty  for  a  first  offense?  (3) 
Does  It  appear  that  the  causes  the  trial  of 
which  Is  sought  to  be  prohibited  relate  to 
subsequent  offen.ses? 

While  some  attack  Is  made  npon  this  cla.«^ 
of  legislation  as  Invalid,  It  Is  so  well  estab- 
lished that  it  is  not  only  a  rightful,  but  a 
most  frequent,  subject  of  legislation,  that  we 
have  concluded,  despite  such  attack,  to  as- 
sume this  much,  and  content  ourselves  with 
an  ex'tact  from  the  decision  of  Williams  v. 
People,  121  III.  87,  11  N.  E.  881,  as  follows: 
"It  is  the  common  exercise  of  legislative  pow- 
er to  prescril)e  regtilatlons  for  securing  the 
admission  of  qualified  persons  to  professions 
and  callings  demanding  special  skill,  and  no- 
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where  Is  this  nndonbtedly  valid  exercise  of 
the  police  power  of  the  state  more  wise  and 
salutary,  and  more  Imperiously  called  for, 
than  Id  the  case  of  the  practice  of  medicine. 
It  concerns  the  preservation  of  the  health  and 
the  lives  of  the  people."  Our  statute  Is  very 
liberal  In  respect  to  the  requirements  for  ob- 
taining a  certificate  legally  authorizing  the 
holder  to  practice  medicine  In  this  territory, 
graduation  and  diploma  not  being  necessary 
If  examination  satisfactory  to  the  board  of 
health  be  passed,— a  provision  more  liberal, 
perhaps,  than  should  be  In  a  matter  so  vital 
to  the  Interests  of  the  public,  to  whom  such 
a  certificate  accredits  the  holder.  This  seems 
quite  a  relaxation  of  the  rule  much  more 
stringent  in  some  other  jurisdictions.  It  is 
objected  by  counsel  for  petitioner  that  there  Is 
a  provision  -equlring  the  recovery  of  a  pen- 
alty in  an  action  of  debt,  which  is  converted 
into  a  fine  in  proceedings  to  enforce  Its  col- 
lection. In  other  words,  they  say  that  a  dvil 
action  eventuates  In  a  judgment  in  a  criminal 
case.  The  reply  to  all  this,  or  at  least  one 
of  the  replies.  Is  that  such  a  statute  comes 
under  the  police  power  of  the  state,  and  it  Is 
frequently  the  case  that  Imprisonment  Is  em- 
braced as  a  part  of  the  judgment.  The  most 
familiar  illustration  of  this  occurs  In  the 
enforcement  of  fines  Imposed  for  a  violation 
of  municipal  ordinances.  Thus,  under  the 
head  of  "Municipal  Corporations"  (section 
1625,  Gomp.  Laws  '.884),  we  find  that  all  ac- 
tions to  recover  a  line  or  penalty  under  any 
ordinance  shall  be  brought  In  the  name  of 
the  city  or  town  as  plaintiff;  that  (section 
1627)  the  first  process  shall  be  a  summons, 
special  provision  being  made  for  It  being  be- 
gun; otherwise,  If  a  fine  Is  Imposed,  order 
may  be  made  for  commitment  until  the  fine 
and  costs  are  paid.  Scarcely  any  one  dis- 
putes the  validity  of  such  an  ordinance,  and 
It  Is  certain  that  a  proceeding  begun  by  a 
city  as  plaintiff  is  not  criminal,  but  at  most 
only  quasi  criminal.  It  Is  stated  by  Justice 
Harlan  In  the  case  of  Railway  Co.  v.  Humes,' 115 
TJ.  S.  512,  6  Sup.  Ct.  110,  "that  the  power  of 
the  state  to  Impose  fines  and  penalties  for  a 
violation  of  Its  statutory  requirements  is  coe- 
val with  government;  and  the  mode  in  which 
they  shall  be  enforced— whether  at  the  suit 
of  a  private  party  or  at  the  suit  of  the  pub- 
lic, and  what  disposition  shall  be  made  of 
the  amounts  collected— are  merely  matters  of 
legislative  discretion."  In  the  face  of  this 
authority  the  question  Is  reduced  merely  to 
a  consideration  of  the  legaUty  of  the  Impris- 
onment clause  as  a  means  of  enforcing  the 
fine  recovered.  About  this  we  entertain  no 
doubt.  An  action  of  debt  with  'he  territory 
as  a  party  suing  for  the  use  of  the  board  of 
health  Is  fully  nn  much  an  effort  to  enforce  a 
law  quasi  criminal  as  Is  an  action  by  a 
municipality  as  plaintiff.  Imprisonment  being 
the  means  of  enforcing  judgment  igalnst  all 
offenders.  Both  actions  are  for  the  enforce- 
ment of  the  police  regulations  of  the  terri- 
tory, and  fines  are  not  a  debt  In  the  sense 


that  there  Is  no  imprisonment  therefor.  Pow- 
eU  V.  Pennsylvania,  127  U.  S.  678,  8  Sup.  Ct 
992,  12.57;  Hardenbrook  v.  Town  of  Ligo- 
nler,  05  Ind.  70;  Charleston  City  v.  Oliver, 
16  S.  C.  47;  Ex  parte  HoUwedell,  74  Mo.  S05; 
Bx  parte  Reed,  4  Cranch,  C.  C.  582,  Fed.  Cas. 
-Vo.  11,634.  It  is  our  view,  therefore,  that 
there  is  no  Inconsistency  between  recovery  and 
eiiforcement  of  the  fine  which  prevents,  in  any 
sense,  their  standing  legally  together. 

The  second  question  we  have  proposed  to 
consider  Is,  Is  there  jurisdiction  in  the  jus- 
tice to  proceed?  The  statute  provides  that 
any  person  practicing  medicine  or  surgery 
without  a  required  certificate  "shall  for  each 
and  every  Instance  of  such  practice  forfeit 
and  pay  to  the  territory  of  New  Mexico  the 
sum  of  one  hundred  dollars  for  the  first  of- 
fense and  two  hundred  dollars  for  each  subse- 
quent offense,  the  same  to  be  recovered  In  an 
action  of  debt  before  any  court  of  competent 
jurisdiction.*'  It  is  not  disputed  that  a  jus- 
tice of  the  peace  court  has  jurisdiction  in  an 
action  for  the  recovery  of  flOO  or  less;  but 
counsel  say  that  a  justice  of  the  peace  can- 
not sentence  for  a  longer  period  than  30  days, 
and  therefore,  it  not  being  jurisdictional  to 
enforce  the  fine  by  Imprisonment  the  re- 
quired length  of  time,  this  ousts  all  jurisdic- 
tion to  proceed  In  the  first  instance.  The  on- 
ly authority  counsel  have  Is  that  a  statute 
enacted  In  1876,  and  found  In  the  Compiled 
Laws  in  section  2321,  thus  limits  the  hn- 
prlsonment.  It  Is  sufBcient  to  say  that,  if 
this  argument  prevailed,  the  law  they  cite 
should  be  held  irrepealable.  The  statute  of 
1880  (page  12)— a  later  statute— says  that  for 
all  fines  and  costs  Imprisonment  may  be  suf- 
fered at  the  rate  of  one  dollar  per  day  until 
the  days  amount  to  the  fine  and  costs.  It 
is  only  liberal  and  just  that  the  act  of  1889 
should  be  read  Into  the  act  of  189.5,  as  we 
believe  must  have  been  the  intention  of  the 
legislature. 

This  brings  us  to  the  last  inquiry  we  have 
proposed  to  ourselves,  viz.  do  the  causes  whose 
trial  Is  sought  to  be  prohibited  relate  to  sub- 
sequent offenses?  If  they  do  affirmatively 
appear  to  be  suits  or  prosecutions  for  snb.se- 
quent  offenses,  It  Is  contended  that  neverthe- 
less the  plaintiff  could  waive  demanding  more 
than  the  amount  recoverable  for  a  first  of- 
fense. Remission  of  a  part  of  a  claim  sim- 
ply to  obtain  jurisdiction,  and  without  con- 
sent of  a  debtor.  Is  generally  held  not  to  be 
allowable,  though  there  are  authorities  both 
ways  upon  this  question.  We  see  no  neces- 
sity for  determining  this  question,  however, 
as  our  conclusion  depends  upon  other  grounds. 
These  proceedings  were  within  the  jurisdic- 
tion of  the  court,  so  far  as  appears  on  the  face 
of  the  record.  The  actions  sought  to  be  pro- 
hibited were  yet  undetermined,  or  they  were 
already  determined.  If  they  were  determin- 
ed before  notice  of  the  writ  of  prohibition, 
there  Is,  of  course,  an  end  of  this  case.  If 
they  were  not  determined,  then  upon  the  trial 
the  petitioner  would  have  a  complete  remedy 
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at  law  by  showing  by  evidence  that  they 
were  pnbsequent  offenses,  If  In  fact  they 
were.  It  Is  our  view,  however,  that  the  an- 
tiwer  of  the  respondent  shows  that  judgment 
had  been  regularly  rendered,  but  not  formal- 
ly entered,  In  this  cause,  before  notice  of  the 
frrlt  of  prohibition,  and  this  application 
might  have  been  dismissed  on  that  ground. 
As,  however,  the  question  seemed  one  of  pub- 
lic Importance,  we  prefen-ed  to  give  these 
views.  'ITie  application  for  the  writ  of  pro- 
hibition will  be  denied,  and  It  Is  so  ordered. 

SMITH,  C.  J.,  and  LAUGHLIN,  HAMIL- 
TON, and  BANTZ,  JJ.,  concur. 


(SN.Mez.  13«) 

HOUSE   SPRINGS  CATTLE  CO.   t.   SCHO- 

FIELD. 

(Supreme  Court  of  New  Mexico.    Aug.  2.'),  1897.) 

Rbcbivbb'b   Sales— Vacatio:<—Mistaeb— Rights 

of  pciichasek. 

1.  In  the  foreclosure  of  a  mortgage  against  a 
cattle  company,  its  presuleDt  was  ap|)<>intpd  re- 
ceiver by  stipulation.  Afterwards,  on  his  state- 
ment that  it  was  ini|x)ssible  to  tell  the  number  of 
the  cattle  on  the  ranee,  that  he  did  not  believe 
there  were  1,000  head,  and  that  it  would  be  to 
the  best  interests  of  all  jmrties  to  sell  the  cattle 
for  97,000,  the  court,  with  the  consent  of  the 
mortgagee,  allowed  the  cattle  to  be  sold  for  such 
sum.  On  motion  of  the  company  to  set  aside  the 
sale,  witnesses  estimated  the  number  of  the 
cattle  from  1,300  to  2.000  head,  which  were 
worth  on  the  range  about  $9.^  apiece,  held, 
that  the  sale  should  hare  been  set  aside,  as  the 
purchaser  was  enjoying  an  uncousoionable  ad- 
vantage by  the  sacrifice  of  the  property  through 
mistake. 

2.  Where  a  receiver's  sale  of  cattle  is  set  aside 
for  the  i^ason  that  it  was  based  on  material 
errors  as  to  number  and  value  of  cattle  sold,  the 
purchaser  is  entitled  to  reimbursement  of  the 
money  paid  by  him,  with  interest,  and  his  costs 
and  expenses,  including  soUcitor's  fees  expended 
in  defending  such  sale. 

Appeal  from  district  court,  Bernalillo  county; 
before  Justice  N.  C.  Collier. 

Action  by  John  W.  Schofleld  against  the 
Horse  Springs  Cattle  Company.  From  an  or- 
der deuying  a  motion  to  set  aside  an  order 
authorizing  a  receiver  to  make  a  sale,  defend- 
ant ap|)eal8.    Reversed. 

In  a  proceeding  to  foreclose  a  mortgage  tipon 
certain  cattle  and  real  estate  of  the  Horse 
Sprlugs  Cattle  Company,  one  George  Smith,  Its 
president,  was  appointed  receiver,  on  the  stip- 
ulation of  the  parties.  This  stipulation,  which 
was  signed  by  Smith  few  the  company,  au- 
thorized the  receiver  to  round  up  such  cattle 
as  could  be  marketed,  and  dispose  of  them 
at  public  or  private  sale;  the  contract  for  the 
sale  of  such  cattle  to  be  first  submitted  to  the 
court  for  approval,  or  to  receive  the  written 
assent  of  Schofleld,  representing  the  mort- 
gagee. Under  that  stipulation,  an  order  of 
court  was  made  March  28,  1894,  authorlziug 
Smith,  as  receiver,  to  gather  the  cattle,  and 
contract  for  the  sale  of  the  mortgaged  prop- 
erty "to  the  best  advantage";  such  contracts 
to  be  submitted  to  the  court  for  approval,  un- 
less assented  to  in  writing  by  Sch<^eld.    Act- 


litg  under  this  order,  a  number  of  cattle  were 
gathered  from  time  to  time,  and  sold  by  the 
receiver.  On  .Tanuary  16.  1896.  the  receiver. 
Smith,  made  an  application  for  leave  to  aeU 
the  remainder  of  the  cattle  then  on  the  range 
for  |7,(KX),  range  delivery.  In  this  application 
tlie  receiver  represented  that  It  would  be  to 
the  Interest  of  all  parties  to  accept  the  offer 
of  $7,000  which  he  had  received;  that  it  was 
Imiiosslble  to  state  how  many  cattle  there  were. 
but  he  did  not  believe  there  were  1,000  head; 
that  a  sale  upon  the  range  would  save  con- 
siderable esiiense;  and  that  he  had  submit- 
ted the  proposition  to  complainant,  Schofleld, 
who  was  willing  it  should  be  accepted.  On 
the  same  day  an  order  of  court  was  made,  re- 
citing that  the  cause  came  on  to  be  heard  on 
this  i)etltlon  of  the  receiver,  and  that  com- 
plainaut,  by  his  solicitor,  appeared,  and  con- 
sented to  It.  The  receiver  was  authorized  to 
accept  tlic  offer,  and  report  his  doings  to  the 
cotirt  On  April  4,  1896,  a  motion  was  filed 
by  the  Horse  Springs  Cattle  Company,  praying 
the  court  to  set  aside  the  order  authorizing 
Smith  to  make  this  sale  for  $7,000  upon  the 
following  grounds:  (1)  Said  order  was  im- 
providently  made,  and  without  notice  to  or 
knowledge  of  the  defendant,  the  Horse 
Springs  Cattle  Company,  or  the  attorneys,  so- 
licitors, officers,  directors,  or  stockholders 
thereof.  (2)  There  was  at  the  date  of  said  pe- 
tition and  onler  a  much  greater  numl)er  than 
1,000  head  of  cattle  belonging  to  defendant 
the  Horse  Springs  Cattle  Company,  and 
branded  "Z-P."  in  the  charge  of  said  receiver, 
upon  the  lands  or  ranches  of  said  defendant 
company.  (3)  The  amount  of  $7,000,  alleged 
to  have  been  offered  to  said  receiver  for  said 
Z-P  cattle.  Is  a  wholly  Inadequate  and  insuffi- 
cient price  for  the  same,  and  sold  cattle  could 
have  been,  and  can  now  be,  readily  sold  for 
a  much  greater  sum  In  cash  than  $7,000. 

At  the  time  tlils  motion  was  filed,  no  report 
bad  been  made  by  the  receiver  as  to  his  ac- 
tion under  the  order,  but  In  a  report  which  ap- 
pears to  have  been  sworn  to  on  April  20.  189((. 
the  receiver  reiwrts  that  on  January  17th  he 
sold  the  cattle  to  one  H.  A.  Hayes  for  $7,000 
cash,  had  received  payment  therefor,  and  had 
paid  over  the  purcliose  money  to  Schofleld  on 
the  mortgage  debt.  On  October  27,  1890,  the 
court  required  the  company  to  give  bond  in 
the  sum  of  $1.?,000,  conditioned  that  in  event 
the  sale  should  be  vacated  the  cattle  shall 
realize  on  resale  such  sum  In  addition  to  $7,- 
000  as  win  be  sufficient  to  pay  costs  of  resale 
and  costs  of  receivership  from  January  16. 
1896.  The  cause  was  referred  to  an  exam- 
iner, to  take  proofs  as  to  the  number  and 
value  of  the  cattle  and  all  material  facts  in 
regard  to  the  sale.  The  examiner  took  a  large 
mass  of  testimony,  and  on  June  7,  1897.  tlie 
court  heard  the  case  on  the  testimony  so  tak- 
en, and  found  that  defendant  had  failed  to  es- 
tablish any  of  the  grounds  set  forth  In  its  mo- 
tion, and  the  motion  was  overruled.  Final 
decree  has  been  entered.  The  q'lestion  wa8 
brought  here  on  appeal 
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H.  L.  Warren,  for  appellant.    Chllders  & 
DobBon,  for  appellee. 

BANTZ,  J.  (after  stating  the  facts).  The 
testimony  upon  tills  motion  was  talceu  by  an 
examiner,  so  that  on  appeal  this  court  acts 
on  the  same  information  possessed  by  tlio.  I 
court  below.  Oral  testimony  was  not  usuu. 
ly  delivered  by  the  witnesses  before  the  chan- 
cellor, and  hence  the  rule  that  on  appeal  the 
whole  case  on  the  law  and  the  facts  is  con- 
sidered, and,  so  far  as  it  is  essential  to  a 
proper  decision,  an  examination  of  the  ctI- 
dence  will  be  made.  2  Fost  Fed.  Prac.  8174; 
In  re  Xeagle,  135  U.  S.  42,  10  Sup.  Ct.  65a 
It  is  undoubtedly  true  that  weight  should  be 
given  to  the  findings  of  the  ctiancellor,  com- 
ing, as  they  do,  on  appeal,  clothed  with  the 
presumption  of  correctness  in  their  favor, 
and  that  mere  differences  of  opinion  upon 
doubtful  questions  of  .preponderance  of  evi- 
dence would  not  Justify  us  in  overturning 
them.  Loring  v.  Atterbury  (Mo.  Sup.)  39  S. 
W.  773;  Hlehardson  v.  Payne  (Ks.)  30  S.  W. 
879.  We  are  not  required  to  determine  in 
this  case  how  far  an  appellate  court  will  re- 
view findings  in  such  cases.  In  this  case  the 
proofs  tended  to  establish  the  grounds  al- 
leged in  motion,  or  some  of  them,  and  no  tes- 
timony was  produced  to  the  contrary.  Tliese 
proofs  the  court  below  was  not  at  lllwrty  to 
disregard,  except  so  far  as  they  were  dis- 
credited in  themselves  or  by  other  testimony. 
The  appellant  Introduced  some  six  witnesses, 
who  were  more  or  less  familiar  with  the  com- 
pany's cattle  upon  the  range,  and  who  esti- 
mated the  number  at  from  1,300  to  2.000  heiid. 
The  valuation  put  upon  these  cattle  wns 
about  $10.25  on  board  of  cars  at  Magdalena, 
at  a  cost  of  less  than  $1  per  head.  Some  of 
this  testimony  as  to  number  and  value  was 
not  entitled  to  much  weight,  but  some  of  it 
was  given  by  credible  witnesses,  qualified  to 
estimate  the  number  and  testify  to  value;  and 
such  testimony  was  not  incomjieteut.  It  was 
the  best  and  only  way.  under  tlie  circumstan- 
ces, by  wlilch  the  court  could  ascertain  the 
truth.  The  receiver.  Smith,  merely  estimat- 
ed the  number  In  his  report,  and  says  thai 
It  was  "impossible  for  him  to  state  how 
many  cittle  remain  on  said  ranch,"  but  did 
not  "believe"  there  were  more  than  1,000 
head.  It  was  upon  that  representation  by 
the  receiver,  and  ujion  the  representation  as 
to  the  best  price  obtainable  (alK>ut  $7  per 
head),  that  the  court  authorized  the  sale.  We 
think  that  the  evidence  shows  that  the  re- 
ceiver, Smith,  unduly  nnderesthiiated  the  num- 
ber of  these  cattle,  and  that  to  allow  tills  sale 
to  stand  for  $7,000  would  result  In  a  loss  to 
the  mortgagor  of  at  least  |>7.000.  if  not  a 
much  larger  sum.  It  was  argued  in  favor  of 
the  purchaser  that  it  was  the  duty  of  appel- 
lant to  be  vigilant,  and,  after  vesting  discre- 
tion in  the  receiver  by  the  stipulation  of 
March  24.  181H,  to  sell  at  private  sale,  oom- 
plalnt  could  not  be  heard  now.  But,  even 
though  the  parties  and  the  court  had  given 


the  receiver  the  widest  latitude  of  discretion, 
if  the  court  should  become  advised  tliat,  ei- 
ther from  mistalce  or  other  cause,  the  receiv- 
er was  disposing  of  the  property  at  a  sacri- 
fice, it  would  become  the  duty  to  stay  bis 
hand.  The  stipulation,  however,  directs 
Smith  to  "round  up  such  cattle  as  can  be  nuir- 
keted,"  and  these  were  the  cattle  be  was 
authorized  to  dispose  of  at  private  sale,— cat- 
tle of  a  definite  number,  actually  gathered. 
It  did  not  authorize  him  to  sell  at  private  sale 
all  of  the  company's  cattle,  unnumbered  and 
scattered  over  the  range;  and  it  may  not  be 
unfair  to  assume  that  appellant  trusted  to 
the  stipulation  as  the  limit  of  its  consent. 
We  do  not,  however,  regard  the  stipulation 
as  the  material  thing,  the  Important  thing  be- 
ing that,  if  the  receivw  was  abusing  his  au- 
thority. It  was  the  duty  of  the  court  to  inter- 
pose. Tills  duty  did  not  depend  upon  proof 
of  corruption  or  bad  faith,  but,  even  though 
the  receiver  acted  by  mistalce  of  fact,  it 
would  be  equally  the  duty  of  the  court  to 
pi-otect  the  estate  which  it  was  administer- 
ing. The  receiver  was  trustee  for  all  parties 
in  interest.  It  was  his  duty  to  see  that  the 
property  realized  the  highest  sum,  and  it  was 
the  duty  of  the  court  to  see  that  he  did.  Mc- 
Gown  V.  Sandford,  9  Paige,  290;  Brown  v. 
Frost,  10  Paige,  243.  There  is  a  clear  dis- 
tinction between  sales  made  under  execu- 
tion and  sales  in  a  proper  sense  called  "Judi- 
cial," made  under  decrees  in  chancery.  In 
the  latter  case  the  court,  in  a  measure,  is 
the  vendor.  Anderson  r.  Foulke,  2  Hnr.  & 
G.  3.m  In  such  cases  the  court  decreeing 
the  sale  has  greater  power  over  it,  and  the 
grounds  of  Interference  are  not  so  strict. 
Daniel,  Oh.  Prac.  1285.  This  was  carried  so 
far  that  formerly  in  Bnghind  the  court  would 
open  the  bidding  upon  a  10  per  cent.  Increase 
over  the  bid  of  the  purchaser.  This  practice 
has  not.  however,  been  approved  in  this  coun- 
try, and  it  is  perhaps  well  settled  that  mere 
inadequacy  In  price  at  public  sales  where  the 
parties  are  adults  will  not  be  sufficient  to 
deprive  the  purchaser  of  the  fruits  of  his 
bargain.  In  Blackburn  v.  Railroad  Ck>.,  3 
Fed.  689,  the  court  say:  "The  best  solution 
of  the  subject  seems  to  be  to  hold  closely  to 
the  public  policy  which  protects  the  sales 
against  instability,  by  refusing  to  set  them 
aside  unless  the  price  offered  In  advance  is  so 
great  in  proportion  to  the  bid  already  made 
that  it  affords  substantial  evidence  that  for 
some  perhaps  unlmown  reason  the  property 
has  been  greatly  undersold;  so  much  so  that 
the  purchaser  has  not  simply  a  bargain  with  a 
fair  margin  of  profit,  but  an  unconscionable 
advantage  of  the  parties  for  whose  benefit 
the  sale  has  been  made."  In  Williamson  v. 
Dale,  3  Johns.  Ch.  292,  where  the  mortgagor 
had  been  innocently  misled  by  the  mortgagee 
as  to  the  time  of  sale.  Chancellor  Kent  or- 
dered a  resale,  observing:  "There  is  no  Im- 
putation of  any  unfair  Intention  of  the  plain- 
tiff or  his  solicitor,  or  of  any  unfair  conduct 
at  the  sale  (public);  but  I  tlilnlc  that,  under 
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the  clrcnmstances,  the  defendants  were  Inno- 
cently misled,  without  any  culi>able  negli- 
gence to  them."  See,  also,  McGown  v.  Sand- 
ford,  9  Paige,  290;  Brown  v.  Frost,  10  Paige, 
243.  In  Anderson  v.  Fonlke,  2  Har.  &  G. 
3oG,  Cliancellor  Bland,  after  alluding  to  the 
English  rule  In  holding  that  it  did  not  obtain 
In  Maryland,  says:  "But  in  this  state,  ns  well 
as  In  England,  If  there  should  be  made  to 
appear,  either  before  or  after  the  sale  has 
been  ratified,  any  injurious  mistake,  misrep- 
resentation, or  fraud,  the  bidding  will  be  open- 
ed, the  reported  sale  will  be  rejected,  or  the 
order  of  ratification  will  be  rescinded,  and 
the  property  again  sent  Into  the  market  and 
resold."  In  Deford  t.  Macwatty  (Md.)  33  Atl. 
488,  the  court  say:  "The  mistake  or  surprise 
or  omission  of  duty  or  misconduct  or  fraud, 
such  as  will  Justify  the  Interference  of  the 
court,  will  depend  upon  the  particular  cir- 
cumstances, and,  in  dealing  with  all  such 
questions,  It  must  be  borne  in  mind  that  sales 
of  this  kind  are  made  by  the  court,  through 
the  receiver,  as  its  agent,  and  made  in  behalf 
of  the  interests  of  all  parties  concerned";  and 
where,  through  some  mistake,  the  sale  would, 
It  consummated,  result  in  serious  sacrifice 
of  the  property,  it  will  set  the  sale  aside, 
and  order  the  pr<^)erty  resold.  GrafTam  ▼. 
Burgess,  117  U.  S.  180,  6  Sup.  Ct.  680,  and 
Schroeder  v.  Young,  161  U.  S.  337,  16  Sup.  Ct. 
612,  were  cases  where  the  property  had  been 
sold  at  public  sale  on  execution,  and  the  ques- 
tion arose  in  new  and  distinct  proceedings. 
In  Graffam  v.  Burgess  the  general  proposition 
is  laid  down  that  If,  in  addition  to  Inadequacy 
of  price,  there  be  other  circumstances  throw- 
ing a  shadow  upon  the  fairness  of  the  trans- 
action, the  courts  will  seize  upon  them  to  de- 
clare the  sale  Invalid.  In  Schroeder  t.  Young 
the  court  say:  "While  mere  inadequacy  of 
price  has  rarely  been  held  sufficient.  In  Itself, 
to  Justify  setting  aside  a  judicial  sale  of  prop- 
erty, courts  are  not  slow  to  seize  upon  other 
circumstances  impeaching  the  fairness  of  the 
transaction  as  a  cause  for  vacating  It,  espe- 
cially If  the  inadequacy  Is  so  gross  as  to  shock 
the  conscience." 

We  are  of  the  opinion  that  the  evidence 
shows  that  the  order  authorizing  the  receiver 
to  sell  these  cattle  was  based  upon  great  and 
material  errors  as  to  the  number  of  cattle  and 
to  the  reasonable  value  thereof,  and  that  to 
refuse  to  set  the  sale  aside  would  result  in 
permitting  the  purchaser  to  enjoy  "an  uncon- 
scionable advantage"  by  the  sacrifice  of  the 
property  through  such  mistake.  When  Mr. 
Hayes  bid  upon  this  property,  he  submitted 
himself  to  the  Jurisdiction  of  the  court  as  to 
all  matters  connected  with  the  sale,  and  re- 
lating to  him  in  the  character  of  purchaser. 
Requa  v.  Rea,  2  Paige,  339;  Kneeland  r. 
Trust  Co.,  136  U.  S.  93,  10  Sup.  Ct.  950.  A 
resale  should  be  granted,  but  out  of  the  pur- 
chase money  received  from  the  sale  the  for- 
mer purchaser,  Hayes,  shall  be  repaid  the 
purchase  price  heretofore  paid  by  him,  and 
interest  thereon  at  6  per   cent,  per  annum 


from  the  17th  day  of  January,  1896,  and  also 
his  reasonable  costs  and  expenses  of  defend- 
ing the  sale  heretofore  made  to  him,  includ- 
ing his  solicitor's  fees  in  this  and  the  court 
below.  Williamson  v.  Dale,  3  Johns.  Ch.  2Si.*{; 
Duncan  v.  Dodd,  2  Paige,  101.  These  oosls 
and  expenses  will  be  ascertained  and  tnxt>d 
by  the  court  or  Judge  of  the  Second  Judicliil 
district.  The  cause  Is  therefore  reversed  and 
remanded,  to  be  proceeded  with  in  accordance 
with  this  opinion. 

SMITH,  C.  J.,  and  IiAUGHr.,lX,  J.,  concur. 


McKEXNON  V.  COTV^n  et  al.  fAMERICAN 
FIRE  INS.  CO.  OF  PHILADEIJ»HIA, 
GarDisbee). 
(Supreme  Court  of  Oregon.    July  31,  1897.) 
Statutrs — Enactment-tLkoislative  Joi'knal. 
An  eurollcd  act,  signed  by  the  proper  olB- 
cere,  and  filod  in  the  oflloe  of  the  spcretary  of 
Btato,   win  be  held  to  have  been  (.Miacted  as  en- 
rolled, though  the  legislative  journals  show  that 
in  its  progress  through  the  legislature  au  amend- 
ment was  adopted  wbieh  is  not  included  iu  the 
enrolled  act,  as  it  will  be  presumed  that  the  vote 
by  which  such  amenitmeut  was  adopted  was  re- 
cousidered,  aud  the  amendment  defeated. 

Appeal  from  circuit  coiurt,  Union  county; 
Robert  Eakln,  Judge. 

Garnishment  proceedings  by  J.  D.  McKen- 
non  against  H.  O.  Cotner  and  another,  defend- 
ants, and  the  American  Fire  Insurance  Com- 
pany of  Philadelphia,  garnishee.  A  demurrer 
to  the  answer  of  the  garnishee  was  sustained, 
and  it  api)eal8.    Reversed. 

On  March  17,  1894,  the  plaintiff  recovered  a 
Judgment  against  the  defendant  Cotner  for  the 
sum  of  $93.70,  and  under  an  execution  issued 
thereon  the  sheriff  levied,  by  garnishment, 
upon  a  sum  of  money  alleged  to  be  due  from 
the  American  Fire  Insurance  Company  to 
Frances  Cotner  under  a  fire  insurance  policy 
covering  a  dwelling  house  b^onglng  to  her, 
which  had  been  destroyed  by  fire.  The  an- 
swer of  the  Insurance  company  to  the  notice 
of  garnishment  being  unsatisfactory,  the 
plaintiff  procured  an  order  requiring  it  to  ap- 
pear before  the  court  for  examination  touching 
its  liability,  and  thereupon  served  written  al- 
legations and  Interrogatories,  to  vhlcb  the 
company  answered,  setting  up  aa  a  defense  (1) 
that  by  the  terms  of  the  policy  no  action  could 
be  maintained  thereon  until  the  assured  had 
made  due  proof  of  loss  in  accordance  there- 
with, and  that  this  provision  bad  neither  been 
complied  with  nor  waived  at  the  time  of  the 
service  of  the  garnishee  process  upon  It;  and 
(2>  that  In  any  event  the  amotmt  due  or  to 
become  due  from  it  to  Frances  Cotner  under 
the  policy  In  question  could  not  be  levied  upon 
under  execution,  liecanse  the  property  covered 
thereby  was  her  homestead,  and  exempt  from 
Judicial  sole  by  virtue  of  the  act  of  the  legis- 
lature of  this  state  approved  February  21, 
1893  (Laws  1893,  p.  93).  To  this  ansiwer  a 
demurrer  was  submitted  and  sustained,  and. 
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tbe  garnishee  refusing  to  plead  further,  judg- 
ment was  rendered  against  It,  from  which  this 
appeal  is  taken. 

W.  W.  Hlndman,  for  appellants.  J.  W. 
Knowles  and  J.  D.  Slater,  for  respondent. 

BEAN,  J.  (after  stating  the  facts).  From 
the  statement  of  facts  It  will  be  observed  that 
two  questions  are  presented  by  this  record  for 
decision:  First,  whether,  under  an  insurance 
policy  conditioned  that  the  company  shall  not 
be  liable  thereon  until  due  proof  of  loss  Is 
made,  the  company  can  be  charged  aa  gar- 
nishee In  an  action  against  the  policy  holder 
before  the  required  proof  has  been  made  or 
the  loss  adjusted;  and,  second,  whether  what 
purports  to  be  an  act  of  the  legislature  of 
1893  to  exempt  homesteads  from  attachment 
and  Judicial  sale  is  a  valid  law  of  the  state. 
The  consideration  of  the  last  question  natu- 
rally takes  precedence  over  the  other,  because 
It  is  conceded  that.  If  the  act  referred  to  Is 
a  valid  law,  this  proceeding  caimot  be  main- 
tained, and  the  judgment  must  be  reversed. 
The  contention  of  the  plaintiff  Is  that  the  en- 
rolled act  in  the  custody  of  the  secretary  of 
state,  although  appearing  upon  Its  face  to 
have  been  regularly  passed  by  the  legislature 
and  approved  by  the  governor,  Is  a  nullity,  be- 
cause an  amendment  to  the  original  act,  pro- 
viding that  It  should  not  go  Into  effect  until 
Jannary  1,  1891,  which  appears  to  have  been 
adopted  by  the  legislature,  Is  not  In  such  en- 
rolled act  The  Journals  of  the  legislature 
show  that  tbe  act  In  question,  designated  as 
"House  BUI  No.  46,"  was  Introduced  in  the 
house,  regularly  passed  by  that  body  (House 
Journal,  p.  238),  and  duly  transmitted  to  the 
senate,  where,  upon  Its  third  reading,  on  Feb- 
ruary 16th,  It  was  by  unanimous  consent 
amended  by  adding  section  8,  which  provides 
that  the  act  shall  take  effect  and  be  in  force 
from  and  after  the  1st  day  of  January,  1894, 
and,  as  so  amended,  was  duly  passed  (Senate 
Journal,  p.  782).  The  original  bill,  with  the 
amendment,  was  then  returned  to  the  house; 
and  on  the  same  day  the  amendment  was  con- 
curred in  by  that  body,  and  the  bill  ordered 
enrolled.  House  Journal,  p.  928.  No  further 
reference  to  the  bill  Is  to  be  found  in  the 
Journals  of  either  house,  except  the  entries 
therein  showing  that  on  Febraary  17, 1S93,  it 
was  duly  signed  by  the  presiding  officers 
thereof  (House  Journal,  p.  &16;  Senate  Jour- 
nal, p.  801);  and  the  enrolled  act  so  signed 
was  approved  by  the  governor,  filed  In  tbe 
office  of  the  secretary  of  state,  and  published 
among  the  laws  of  the  session  of  1893,  but 
does  not  contain  section  8.  And  the  question 
here  presented  is  whether  this  enrolled  act, 
thus  authenticated,  shall  be  deemed  a  nullity 
because  it  does  not  contain  the  amendment  re- 
ferred to;  and  this  inrolres  the  Inquiry  as  to 
what  extent  the  validity  of  an  enrolled  act 
In  the  custody  of  the  secretary  of  state,  and 
appearing  upon  Its  face  to  have  become  a  law 
im  the  manner  provided  by  the  constitution. 


may  be  Impeached  by  the  Journals  of  the  leg- 
islature. Upon  this  point  there  is  great  con- 
flict In  the  authorities.  One  view  Is  that  tlie 
legislative  Journals  must  affirmatively  show 
conformity  to  the  requirements  of  the  con- 
stitution In  the  passage  of  the  bill  through 
Its  several  stages,  or  else  it  is  not  a  hiw.  An- 
other view  is  tliat  tbe  enrolled  act,  signed  by 
the  proper  officers  and  filed  In  the  office  of  the 
secretary  of  state,  is  to  be  deemed  regularly 
enacted,  and  cannot  be  Impeached  by  refer- 
ence to  the  legislative  Journals.  And  a  third 
view  Is  that  the  mere  silence  of  the  Journals 
as  to  matters  not  required  by  the  constitution 
to  be  entered  therein  will  not  Invalidate  a 
law,  but  it  will  be  presumed  in  such  case 
that  the  enrolled  act,  as  filed  In  the  office  of 
the  secretary  of  state.  If  signed  by  the  presid- 
ing officers  of  the  two  houses,  was  regularly 
passed,  but.  If  the  Journals  affirmatively  show 
that  in  fact  it  did  not  pass,  the  courts  will  re- 
fuse to  recognize  It  as  a  valid  law.  The  au- 
thorities bearing  upon  this  question  will  be 
found  colhited  and  arranged  by  states  In  a 
footnote  to  Field  v.  Clark,  143  U.  S.  661,  12 
Sup.  Ct.  495.  The  question  was  before  this 
court  In  Currle  v.  Southern  Pac.  Co.,  21  Or. 
566,  28  Pac  884,  and  State  v.  Rogers,  22  Or. 
348,  30  Pac.  74;  and  the  rule  there  applied  Is 
that,  when  It  appears  from  tbe  Journals  of 
the  legislature  that  the  enrolled  act  filed  in 
the  office  of  the  secretary  of  state  did  not  In 
fact  receive  the  requisite  number  of  votes  In 
either  house  for  Its  passage,  the  courts  will 
refuse  to  reganl  It  as  a  vaUd  law,  but  the  ab- 
sence of  an  nfflrmatlve  showing  in  the  Jour- 
nal to  that  effect  does  not  affect  Its  validity. 
In  other  words,  in  order  to  impeach  the  va- 
lidity of  such  an  act  It  must  affirmatively  ap- 
pear from  the  legislative  Journals  that  It  did 
not  in  fact  receive  the  approval  or  the  con- 
stitutional number  of  the  members  of  the  leg- 
islature. Mere  silence  of  the  Joumol  is  not 
sufficient.  Within  this  rule,  we  think  the 
act  In  question  must  be  regarded  as  valid. 
It  nowhere  appears  In  the  Journal  that  it  did 
not  pass  In  the  form  as  actually  signed  by  the 
presiding  officers,  and  now  on  file  in  the  office 
of  the  secretary  of  state.  It  Is  true,  the 
Journals  show  that  in  its  progress  through  the 
legislature  an  amendment  was  adopted  which 
is  not  Included  In  the  enrolled  act;  but  the 
vote  by  which  such  amendment  was  adopted 
may  have  been  reconsidered,  and  the  amend- 
ment defeated.  At  least,  the  courts  are 
bound  to  presume  such  to  have  been  the  case. 
The  enrolled  act,  as  filed  with  the  secretary 
of  state,  is  signed  by  the  officers  of  the  house 
and  the  senate  required  by  the  constitution  to 
sign  all  bills  and  Joint  resolutions  passed  by 
their  respective  bodies,  and  Is  thcn>fore  offi- 
cially attested  In  the  manner  retinired  by  the 
organic  law  as  one  that  has  regul.irly  and 
duly  possed  the  legislature,  and  this  attesta- 
tion must  prevail  unless  the  contrnrj-  conclu- 
sively appears  by  the  Journals  of  their  pro- 
ceedings. State  V.  Francis,  26  Kan.  724.  Tbe 
constitution  requires  all  bills  and  Joint  resolu- 
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tlons  to  be  signed  by  the  presiding  ofRcera  of 
tbe  respective  bouses.  Article  4,  i  25.  And 
their  signatures  must  be  given  full  force  and 
efTect,  and  Import  absolute  verity,  unless  af- 
firmatively contradicted  by  the  journals  which 
the  constitution  re<iuires  to  be  liept.  It  fol- 
lows that  in  our  opinion  the  homestead  law  is 
not  invalid  for  the  reason  urged  in  this  case, 
and  the  Judgment  of  the  court  below  must  be 
reversed  and  the  cause  remanded,  with  direc- 
tions to  overrule  the  demurrer  to  the  answer 
of  the  garnishee. 


STAHI.  et  al.  v.  OSMERS  et  «I. 

(Supreme  Court  of  Or»-gon.    July  31,  1S97.) 

Paiit.\er9hip-  Firm  CKrniToits— Rioht*. 

The  right  of  &  simple  oontrart  creditor  of  a 

partnership  to  have  the  n»i<etH  of  the  tirm  first 

applied  to  tbe  payment  of  firm  deltts  does  not 

amount  to  n  lien  upon  the  property,  but  is  a  mere 

equity,  which  vanishes  when  the  partners  part 

with  their  interest  in  tlje  property. 

Appeal  from  circuit  court,  Morrow  county; 
^5te^)llen  A.  Lowell,  Judge. 

Suit  by  Mrs.  J.  H.  Stahl  and  others  against 
Dan  OsuH-rs  and  others.  From  decree  for  de- 
fendants, plaintiffs  appeal.    Affirmed. 

The  obJ«:Ct  of  this  suit  Is  to  compel  the  ven- 
dees of  partnership  property  acquired  from 
the  individual  partners  to  account  for  and 
apply  the  proceeds  thereof  to  the  payment  of 
paitnersiiip  debts.  The  facts  are  practically 
undisputed,  and  the  only  controversy  is  about 
the  application  of  the  law  thereto.  On  July 
6,  18U3,  the  defendants  Dan  Osmers  and  Mat 
Hughes  were  partners  In  the  saloon  business 
at  Heppner,  and  were  the  owners  of  a  stoclc 
of  wines,  liquors,  and  cigars  of  tbe  alleged 
value  of  $S00,  and  were  insolvent.  On  that 
day  the  partnership  property  was  attached  for 
the  individual  debt  of  Osmers  at  the  suit  of 
Ruehl,  and  under  an  execution  on  a  subse- 
quently recovered  judgment  his  Interest  there- 
in was  sold  to  the  defendant  William  Hughes 
for  the  sum  of  ?200.  On  the  day  following 
the  attachment,  the  other  partner,  Mat 
Hughes,  sold  and  transferred  all  his  Interest 
in  the  firm  property  to  the  defendant  John 
Hughes  for  the  sum  of  $600,  who,  together 
with  the  purchaser  at  the  sheriff's  sale,  took 
possession  of  the  entire  partnership  property, 
and  disiMsed  of  it  for  their  own  use  and  ben- 
efit. The  plaintiffs,— who  are  creditors  of  the 
firm  of  Osmers  &  Hughes,— having  reduced 
their  claims  to  judgment,  and  an  execution 
having  been  Issued  thereon,  and  returned  nid- 
la  bona,  began  this  suit  on  March  10,  ISiM, 
to  compel  the  defendants  and  John  Hughes  to 
account  for  and  apply  In  payment  of  their 
Judgment  the  proceeds  of  the  property  for- 
merly belonging  to  said  partnership.  The  de- 
cree of  the  court  below  was  in  favor  of  de- 
fendants, and  plaintiffs  appeal. 

Frank  Kellogg,  for  appellants.  Rea  &  Lyons, 
for  respondents. 


BEAN,  J.  (after  stating  tbe  facts).  The 
complaint  charges  fraud  In  the  sale  and  trans- 
fer by  the  defendant  Mat  Hughes  of  bis  in- 
terest In  the  partnership  property  to  his  c> 
defendant,  John  Hughes.  But  this  allegation 
Is  wholly  unsupported  by  evidence,  and  there- 
fore tbe  only  question  for  determination  on 
this  api)eal  is  whether  simple  contract  cred- 
itors of  a  partnership  have  such  a  lien  npon 
the  assets  of  the  firm  as  will  enable  them  to 
follow  and  subject  such  assets,  or  the  pro- 
ceeds thereof,  to  tbe  payment  of  tbe  firm 
debts  after  all  partners  have  parted  with 
their  Interest  therein.  Upon  this  qnestion 
there  Is  some  conflict  In  the  adjudged  cases, 
but  the  great  weight  of  authority  favors  the 
doctrine  that  the  flrm  creditors  have  no  lien 
In  their  own  right  upon  the  partnership  ef- 
fects, and  no  direct  right  to  compel  their  ap- 
plication to  firm.  In  preference  to  Individual, 
debts.  The  right  to  compel  such  an  applica- 
tion of  partnership  assets  is  generally  regard- 
ed as  an  equity  the  partners  have  as  l>etn'een 
themselves,  but,  so  long  as  it  exists  in  any  of 
the  partners,  tbe  creditors  may,  by  a  sort  of 
subrogation  to  the  right  of  the  partner,  com- 
pel its  enforcement  and  by  this  means  obtain 
an  application  of  partnership  property  to  their 
demands.  The  right  of  tbe  flrm  creditor  in 
this  respect  Is,  however,  a  derivative  one  on- 
ly, and  not  held  or  enforced  in  his  own  righi; 
In  other  words  "the  equities  of  the  creditors 
can  only  be  worked  out  through  the  equities 
of  the  partners."  EYom  these  premises  it  nec^ 
essarlly  follows  that,  unless  a  partner  is  in 
condition  to  enforce  such  right,  the  creditors 
cannot  do  so.  Tbe  quasi  lien,  as  It  Is  some- 
times called,  of  the  creditor,  bdng  at  best 
only  the  resultant  of  his  debtor's  lien,  it  of 
course  cannot  exist  after  the  debtor  had  him- 
self ceased  to  have  any  Uen  from  which  it 
could  be  derived.  The  leading  case  upon  this 
subject  is,  perhaps,  that  of  Case  v.  Beaure- 
gard, 99  U.  S.  119,  In  which  It  was  held  that 
transfers  made  by  the  Individual  members  of 
an  insolvent  flrm  of  theh:  Interest  in  the  part- 
nership assets  terminated  the  equity  of  any 
partner  to  require  the  appUcation  thereof  to  the 
payment  of  flrm  debts,  and  was,  therefore,  a 
complete  bar  to  a  bill  flled  by  the  partnership 
creditors  for  that  purpose.  But  probably  no 
clearer  enunciation  of  the  doctrine  is  to  be 
found  that  that  of  Mr.  Justice  Matthews  In 
Fltzpatrlck  v.  Flannagan,  106  U.  S.  854.  1  Sup. 
Ct.  374.  He  says:  "The  legal  right  of  a  part- 
nership creditor  to  subject  the  partnership 
property  to  the  payment  of  his  debt  consists 
simply  in  the  right  to  reduce  his  chiim  to  Judg- 
ment, and  to  sell  the  goods  of  ills  debtors  on 
execution.  His  right  to  appropriate  the  part- 
nership property  specifically  to  the  payment 
of  his  debt,  in  equity,  in  preference  to  credit- 
ors of  an  individual  partnra*,  la  derived 
through  the  other  partner,  whose  original 
right  it  is  to  have  the  partnership  assets  ap- 
plied to  the  payment  of  partnership  obliga- 
tions. And  this  equity  of  the  creditor  sub- 
sists as  long  as  that  of  the  partner,  through 


Digitized  by 


Google 


Or.) 


STATE  T.  COUPEB. 


959 


-nrhicb  It  is  derived,  remaina;  that  la,  flo  kuig 
as  the  partner  hlmaelf  'retains  an  interest  In 
the  Arm  assets  as  a  partner,  a  court  of  equity 
■will  allow  the  creditors  of  the  firm  to  avail 
themselves  of  his  equity,  and  enforce  through 
it  the  application  of  those  assets  primarily  to 
payment  of  the  debts  due  them,  whenever  the 
property  comes  under  its  administration.' 
Such  was  the  language  of  this  court  In  Case 
V.  Beauregard,  99  U.  S.  119,  in  which  Mr.  Jus- 
tice Strang,  delivering  its  opinion,  continued 
as  follows:  'It  Is  indispensable,  however,  to 
such  relief,  when  the  creditors  are,  as  In  thi- 
present  case,  simple  contract  creditors,  tha-. 
the  partnership  property  should  be  within  the 
control  of  the  court,  and  in  the  course  of  ad- 
ministration brought  there  by  the  bankruptcy 
of  the  firm,  or  by  an  assignment,  or  by  the 
creation  of  a  trust  In  some  mode.  This  is  be- 
cause neither  the  partners  Dor  the  joint  cred- 
itors have  any  specific  lien,  nor  is  there  any 
trust  that  can  be  enforced  until  the  property 
has  passed  in  custodlam  legis.'  Hence  It  fol- 
lows that  'if,  before  the  Interposition  of  the 
court  is  asked,  the  property  has  ceased  to  be- 
long to  the  partnership,  If  by  a  bona  fide  trans- 
fer It  has  become  the  several  property  either 
of  one  partner  or  of  a  third  person,  the  equi- 
ties of  the  partners  are  extinguished,  and  con- 
sequently the  derivative  equities  of  the  cred- 
itors are  at  an  end.'  "  And  In  Schmldlapp  v. 
Currle,  55  Miss.  600,  the  rule  Is  admirably 
stated  by  Mr.  Justice  Chalmers  as  follows: 
"The  firm  creditors  at  large  of  a  partnership 
have  no  lien  on  its  assets  any  more  than  or- 
dinary creditors  have  upon  the  property  of  an 
Individual  debtor.  The  power  of  disposition 
over  their  property  Inherent  in  every  partner- 
ship is  as  unlimited  as  that  of  an  Individual, 
and  the  jus  disponendl  in  the  firm,  all  the 
members  co-operating,  can  only  be  controlled 
by  the  same  considerations  that  Impose  a  lim- 
it upon  the  acts  of  an  individual  owner,  name- 
ly, that  it  shall  not  be  used  for  fraudulent  pur- 
IMses.  So  long  as  the  firm  exists,  therefore. 
Its  members  must  be  at  liberty  to  do  as  they 
choose  with  their  own,  and  even  in  the  act  of 
dissolution  they  may  impress  upon  Its  assets 
9ucb  character  as  they  please.  The  doctrine 
that  firm  assets  must  first  be  applied  to  the 
payment  of  firm  debts  and  individual  property 
to  individual  debts,  is  only  a  principle  of  ad- 
ministration adopted  by  the  courts  where  from 
any  cause  they  are  called  upon  to  wind  up 
the  firm  business,  and  find  that  the  members 
have  made  no  valid  disposition  of,  or  charges 
upon,  its  assets.  Thus,  where  upon  a  disso- 
lution of  the  firm  by  death  or  bankruptcy,  or 
from  any  other  cause,  the  courts  are  called 
upon  to  wind  up  the  concern,  they  adopt  and 
mforce  the  principle  stated;  but  the  principle 
itself  springs  alone  out  of  the  obligation  to  do 
justice  between  the  partners.  The  only  way 
to  accomplish  this  is  to  so  marshal  the  assets 
that  property  which  was  owned  In  common 
shall  be  applied  to  the  joint  debts,  and  that 
which  was  separately  owned  shall  be  applied 
to  the  liabilities  of  its  separate  owner,  so  that 


neither  dass  of  creditors  shall  be  allowed  to 
trespass  upon  the  fund  belonging  to  the  other 
until  the  claims  of  that  other  shall  hare  been 
satisfied.  This  right  of  the  creditors  is,  there- 
fore, really  the  right  of  their  debtors,  and  in- 
ures to  them  derivatively  from  the  debtors. 
Hence  it  is  said  that  the  lien  or  quasi  lien  of 
the  creditor  Is  worked  out  through  the  part- 
ners,' the  meaning  of  which  is  that  the  firm 
creditors  may  demand  the  primary  applica- 
tion of  the  firm  assets  to  the  payment  of  their 
debts,  because  each  one  of  the  partners  would 
have  a  right  to  demand  this  as  against  his  co- 
partners." This  dwtrlne  is  likewise  support- 
ed by  the  following  authorities:  2  Bates, 
Partn.  §  82i;  T.  Pars.  Partn.  {  246  et  seq.. 
and  note;  Hulskamp  v.  Wagon  Co.,  121  U.  8. 
310,  7  Sup.  Ct.  8iiQ;  Goldsmith  v.  Elchold,  9-1 
Ala.  116,  10  Soulli.  80;  Jones  v.  Fletcher.  42 
Ark.  423;  Woolen  Mills  v.  Conklln,  26  Iowa. 
422;  and  many  others  which  It  is  not  deemed 
necessary  to  cite.  The  courts  of  New  York 
(Menagh  v.  Whitwell,  52  N.  Y.  146),  and  per- 
haps those  of  another  state  or  two,  seem  to 
hold  to  a  contrary  doctrine,  but  they  are  de- 
cidedly in  the  minority,  and  we  are  not  suffl- 
clently  Impressed  with  the  soundness  of  the 
reasons  upon  which  their  decisions  are  found- 
ed to  follow  them  in  opposition  to  what  we 
conceive  to  be  the  great  weight  of  authority. 
Applying  the  doctrine  stated  to  the  case  in 
hand,  the  solution  is  clear.  It  is  admitted  by 
the  complaint  that  the  entire  right  and  inter- 
est of  each  of  the  partners  in  the  firm  of  Os- 
mers  &  Hughes  In  the  partnership  property  had 
l>een  sold  and  transferred  long  prior  to  the 
commencement  of  this  suit,  and  that  neither 
of  such  partners  had  any  interest  therein  at 
the  time  the  suit  was  commenced,  and  hence, 
under  the  rule  stated.  It  cannot  be  maintained. 
The  decree  must  therefore  X>e  affirmed,  and  It 
Is  so  ordered. 


STATE  V.  COUPER. 

(Supreme  Court  of  Oregon.    July  31,  18D7.) 

Indictmrnt— 'Variance — Dikection  to  Acquit. 

1.  Before  the  court  can  instniot  that  there  is  a 
fatal  variance  between  an  indictment  for  lar- 
ceny, and  the  proof  as  to  description,  it  must  ^K^ 
able  to  determine  either  that  there  was  no  com- 
petent evidence  bearing  on  the  subject,  or  that  it 
was  so  weak  that  a  verdict  against  defeiuliuit 
would  necessarily  be  attributable  to  passion  or 
prejudice. 

2.  The  court  should  not  direct  an  ar<|iiittal 
iuiie88  there  is  no  competent  evidenc-e  tendniK  to 
show  accused  gnilty,  or  unless  tlie  evidence  is 
80  weak  that  a  conriction  would  be  attributable  to 
passion  or  prejudice. 

Appeal  from  circuit  court.  Union  county; 
Stephen  A.  Lowell,  Judge. 

B.  J.  Couper  was  convicted  of  larceny,  and 
he  appeals,     .ifilrmed. 

T.  H.  Crawford,  for  appellant.  Jos.  A. 
Fee  and  H.  E.  Courtner,  for  respondent. 

WOLVERTON,  J.  Defendant  was  Indicted 
for  the  larceny  of  a  certain  heifer  calf  of  the 
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value  of  $10,  the  personal  property  of  Flor- 
ence Dobbin.  The  property  was  further  de- 
scribed In  the  indictment  as  follows:  "Which 
said  calf  bad  an  artificial  ear  mark,  to  wit,  a 
slit  in  the  right  ear  of  said  calf."  At  the 
close  of  the  testimony  for  the  state  the  de- 
fendant moved  the  court  to  direct  the  Jury 
to  return  a  verdict  of  acquittal,  because— 
First,  there  was  a  total  failure  of  proof  tend- 
ing to  show  that  the  property  stolen  was  a 
"heifer  calf  marked  with  a  slit  In  the  right 
car";  and,  second,  the  proof  submitted  touch- 
ing the  crime  charged  was  Insufficient  to  go 
to  the  jury.  Of  these  in  their  order.  It  is 
sought  to  invoke  the  rule  laid  down  by  Mr. 
Greenleaf,  that  where  a  person  or  thing  nec- 
essary to  be  mentioned  in  an  Indictment  is 
described  witn  unnecessary  partictilarlty,  all 
the  circumstances  of  the  description  must  be 
proved,  as  they  have  been  made  by  the  plead- 
er, essential  to  the  Identity.  1  Greenl.  Ev.  { 
65.  And  it  is  contended  that,  although  It 
was  unnecessary  for  the  indictment  to  have 
contained  an  allegation  that  the  calf  was  a 
"heifer,"  or  that  it  was  marked  "with  a  silt 
In  the  right  ear,"  but  having  alleged  these 
conditions  as  descriptive  of  the  thing  stolen  It 
was  Incumbent  upon  the  state  to  give  evi- 
dence tending  to  establish  the  descriptive  mat- 
ter as  alleged,  otherwise  there  would  be  a 
fatal  variance.  However  that  may  be,  we 
think  there  is  testimony  in  the  record  tending 
to  support  all  the  requirements  of  the  rule 
contended  for.  It  was  shown  by  competent 
witnesses  that  Mrs.  Florence  Dobbin  was  the 
owner  of  a  light  red  cow  branded  with  a  re- 
versed D  on  the  left  hip,  and  marked  with 
a  slit  in  the  rlglit  ear,  and  dewlap  cut  up 
and  out;  that  In  the  latter  part  of  April,  1806, 
the  cow  gave  birth  to  a  heifer  calf  of  Dur- 
ham stock,  dark  red  in  color,  with  white 
spot  in  its  forehead,  some  white  on  Its  belly, 
and  tail  tipped  with  white.  The  cow  and 
calf  were  kept  about  the  premises  of  Mrs. 
Dobbin  until  the  latter  part  of  May  or  the  first 
of  June,  when  the  calf  was  marked  with  a 
slit  In  the  right  ear,  and  both  were  driven  to 
another  ran>;e,  some  10  or  12  miles  distant, 
and  about  the  same  distance  from  the  place 
occupied  by  tlie  defendant.  The  cow  and  calf 
were  seen  together  upon  this  range  by  two 
parties  in  July.  The  calf  was  described  as 
being  fat,  and  was  identified  by  the  color  and 
mark  as  the  calf  marked  In  the  latter  part  of 
May  or  first  of  June  at  the  premises  of  Mrs. 
Dobbin.  About  the  20th  or  25th  of  August 
they  were  again  seen  together  in  defendant's 
pasture,  with  other  cattle,  some  belonging  to 
defendant  and  some  to  other  parties.  The 
cow  was  identified  as  light  red,  and  branded 
as  Indicated  above,  and  the  calf  described  as 
a  dark  red  heifer  calf  of  square  build,  fat, 
and  apparently  of  Durham  stock;  no  ear 
mark  was  noticed,  however.  On  the  15th  day 
of  September  the  defendant  took  to  J.  B. 
O'Toole's  butcher  shop  In  La  Grande  a  heifer 
calf  butchered  and  "hock  dressed,"  as  It  was 


termed  by  the  witnesses,  which  was  explain- 
ed as  meaning  that  the  head  and  legs  below 
the  knee  joints  and  entrails  had  been  remov- 
ed. The  calf  was  described  as  red  In  color, 
pretty  well  bred  in  the  Durham,  square  buUd, 
and  fat,  and  about  six  months  old.— l>etween 
five  and  seven  months,— and  resembled  tbe 
calf  seen  with  the  Dobbin  cow  In  August  in 
size  and  shape.  It  was  taken  to  EusseU  & 
AVillard's  shop,  and  there  one-half  of  It  was 
dressed  out  and  tbe  other  half  hung  up  in 
front  of  the  shop,  with  bide  attached.  V.'bile 
In  this  condition  witnesses  examined  tbe  car- 
cass, and  also  the  hide  after  Its  removal,  and 
described  It  as  dark  red  in  appearance  with 
the  tip  of  tbe  taU  white,  and  some  white  on 
Its  belly,  and  gave  it  as  their  belief  that  the 
calf  was  the  one  seen  in  the  defendant's  pas- 
ture, and  marked  In  the  latter  part  of  May  or 
first  of  June  at  the  premises  of  Mrs.  Dobbin. 
On  September  16th,  tbe  cow  was  seai  at  the 
premises  of  tbe  defendant,  without  the  calf, 
bawling,  and  with  swollen  udder,  and  some 
three  or  four  days  thereafter  was  taken  to 
the  premises  of  Mrs.  Dobbin,  and  identified  as 
being  her  cow,  and  tbe  mother  of  the  calf 
marked  In  the  latter  part  of  May  or  first  of 
June.  That  there  is  here  some  evid«ice  to 
go  to  the  jury  upon  tbe  question  toucbtaig  the 
alleged  descriptive  facts  that  the  calf  was  a 
heifer,  and  marked  with  a  silt  In  the  right 
ear,  there  can  be  no  dispute.  Before  the  court 
could  say  to  the  jury  that  there  Is  a  variance 
In  respect  to  this  descriptive  matter  contained 
in  the  Indictment,  it  ought  to  be  able  to  deter- 
mine that  there  was  no  competent  evidence  at 
all  bearing  upon  the  subject,  or  that  it  was 
so  weak  that  a  verdict  against  the  defendant 
would  necessarily  be  attributable  to  passion, 
prejudice,  or  partiality.  The  same  rule  is  ap- 
plicable touching  tlie  sufficiency  of  the  testi- 
mony for  this  purpose  as  where  It  is  sought 
to  have  the  jury  return  a  verdict  of  not 
guilty  on  the  ground  of  insufficiency  of  testi- 
mony to  establish  the  crime  charged.  In 
State  V.  Jones,  18  Or.  260,  22  Pac.  812,  Stra- 
han,  J.  says:  "Where  the  state  proves  enough 
to  require  the  defendant  to  produce  evidence 
In  his  own  behalf,  such  a  direction  would  be 
improper.  As  soon  as  enough  Is  shown  to 
require  the  defendant  to  enter  upon  his  de- 
fense, and  to  introduce  evidence.  It  Is  the 
province  of  the  jury  to  weigh  the  evidence, 
and  to  pass  upon  the  credibility  of  the  wit- 
nesses. A  direction  to  acquit  in  such  a  case 
would  be  an  Invasion  of  the  province  of  the 
Jury,  and  could  not  be  sustained."  See,  also, 
State  V.  Pomeroy  (Or.)  46  Pac.  797.  The  jury 
could  reasonably  infer  from  this  testimony 
that  the  calf  bore  the  marks  which  the  indict- 
ment set  forth  as  descriptive  of  It,  and  vras 
properly  submitted  for  their  consideration. 
The  same  may  be  said  touching  the  testimony 
submitted  to  establish  the  crime  charged,  and 
this  disposes  also  of  the  second  ground  as- 
signed in  support  of  the  motion  for  the  direc- 
tion of  a  verdict  of  acquittal.    Affirmed. 
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HOWARD  T.  RECICLING  et  al. 
(Supreme  Court  of  Oregon.  July  31,  1897.) 
PcBi.ia  Lands— MoHTGAOE  op  Homkstead  Claim. 
Tlie  homestead  act  (Rev.  St.  U.  S.  !  2200), 
providing  that  no  lands  acquired  thpronmier 
"shall  in  any  event  become  liable  to  the  aatisfac- 
tion  of  any  debt  contracted  prior  to  the  issuing  of 
the  patent  therefor,"  merely  preventu  the  appro- 
priation of  the  land  in  invitum  to  the  satisfaction 
of  such  debts,  and  does  not  prevent  the  home- 
Btend  claimant,  after  issuance  of  the  final  cer- 
tificate, and  before  patent,  from  giving  a  mort- 
gage on  the  laud  for  a  debt  then  contracted  or 
heretofore  existing. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Bakin,  Judge. 

Suit  by  William  H.  Howard  against  Ferdi- 
nand Reckling  and  others.  Demurrer  to  an- 
swer was  sustained,  and  defendants  appeal. 
Affirmed. 

King  &  Saxton,  for  appellants.  IfYank  L. 
Moore,  for  respondent 

WOLVERTON,  J.  This  Is  a  suit  to  foreclose 
a  mortgage  on  a  homestead  claim  executed 
by  the  patentee  thereof  to  plaintiff  March  8, 
1895,  to  secure  certain  Indebtedness  by  him 
then  contracted.  The  defendants  answered, 
setting  up  as  a  defense  thereto  that  final 
proof  touching  said  premises  was  made  Octo- 
ber 3,  ISM,  and  that  the  patent  was  not  Issued 
until  July  17,  1895,  and,  therefore,  that  the 
premises  could  not  be  subject  to  the  payment  of 
such  indebtedness.  To  the  answer  a  demurrer 
was  interposed  and  sustained,  and  the  action  of 
the  court  In  this  regard  constitutes  the  only 
assignment  of  error.  The  sole  question  thus 
presented  is  whether  a  homestead  claimant 
may  lawfully  Incumber  his  claim  with  a  mort- 
gage to  secure  Indebtedness  contracted  sub- 
sequent to  the  date  of  the  final  certificate 
and  prior  to  the  Issuance  of  tbe  patent.  The 
homestead  act  provides,  among  other  things, 
that  no  lands  acquired  under  Its  provisions 
"shall  in  any  event  become  liable  to  the  satisfac- 
tion of  any  debt  contracted  prior  to  the  Issuing 
of  the  patent  therefor."  Rev.  St.  U.  S.  §  225XJ. 
This  provision  of  the  statute  was  manifestly 
designed  for  the  protection  of  entry  men,  and 
to  prevent  the  appropriation  of  the  land  In 
invitum  to  the  satisfaction  ot  any  debts  incur- 
red anterior  to  the  Issuance  of  the  i)atent 
therefor.  It  is  not  a  limitation  or  restriction 
upon  any  rights  the  settler  may  acquire  in  the 
land,  nor  does  It  operate  as  a  dl-sjibility  for- 
bidding the  sale  or  transfer  of  his  interest 
therein.  It  was,  as  is  said  by  Beach,  J.,  in 
Nycum  v.  McAllister,  33  Iowa,  37-1,  "Intended 
as  a  shield  for  his  protection,  and  Is  not  a 
weapon  for  the  destruction  of  any  of  his 
rights."  The  authorities  seem  to  be  uniform 
In  this  Interpretation  of  the  statute,  and.  In 
so  far  as  we  have  been  able  to  find  any  ca.se 
In  point,  they  all  hold  that  after  the  Lssuance 
of  the  final  certificate,  and  before  patent,  the 
claimant  may  execute  a  valid  mortgage  upon 
the  land  to  secure  a  debt  contracted  at  the 
time  or  theretofore  existing.  Nycum  v.  Mc- 
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Alllster,  supra;  Orr  v.  THyatt  (Nev.)  43  Pac. 
016;  Boggan  v.  Reld  (Wash.)  20  Pac.  425; 
Townsend  v.  IVnton,  30  Minn.  528,  16  N.  W. 
421;  Spless  T.  .Veuberg,  71  Wis.  279,  37  N.  W. 
417;  Klrkaldie  v.  Larrabee,  31  Cal.  455;  Orr 
V.  Stewart,  67  Cal.  275,  7  Pac.  603;  Lewis  y. 
Wetherell,  36  Minn.  380,  31  -V.  W.  356;  Lang 
V.  Morey,  40  Minn.  3i)6,  42  N.  W.  88;  Cheney 
V.  White,  6  Neb.  261;  and  Jones  v.  Toakam, 
Id.  265.  It  is  sought  to  distinguish  these 
cases  as  not  applicable  to  the  question  in  this 
Jurisdiction,  because  it  has  been  determined 
here  that  a  mortgage  Is  not  a  conveyance,  but 
creates  a  lien  only  upon  the  land  mortgaged; 
but  several  of  the  cases  cited  are  from  states 
whose  courts  hold  the  same  doctrine,  and  the 
purpose  of  the  statute  l>elng  to  prevent  the 
appropriation  of  the  land  against  an  unwill- 
ing party,  and  not  where  It  has  been  volun- 
tarily incumbered  by  him,  it  is  clear  that 
there  can  be  no  distinction  In  the  principle,  as 
there  Is  none  under  the  authorities.  Let  the 
decree  of  the  court  below  be  affirmed. 


In  re  MURRAY  et  al. 

BROWN  V.  MacRAB. 

(Supreme  (jourt  of  Oregon.    July  31,  1897.) 

ASSIOMEKS    FOR     CrKDITOKS — ACOOUSTING — PKAC- 

TiCB — Appeal— Objections  not  Raised  Below. 

1.  An  assignee  for  creditors,  having  discharged 
the  duties  of  his  trust,  is  entitled,  upon  filing  his 
final  account,  to  have  it  settled  and  adjusted,  and 
all  objections  thereto  passed  upon  and  determined 
seimrately.  Hence  an  order  disallowing  the  ac- 
count in  toto  is  error. 

2.  Irregularities  in  the  verification  and  filing  of 
objections  to  the  final  acconnt  of  an  aasignee  In 
insolvency  cannot  be  urged  for  the  first  time  on 
appeal. 

Appeal  from  circuit  court,  Grant  county; 
Morton  D.  Clifford,  Judge. 

Final  accounting  of  Kenneth  F.  MacRae. 
assignee  of  Murray  3ros.,  insolvent.  Upon 
objections  by  A.  L.  Brown,  creditor,  the  ac- 
count was  rejected,  and  assignee  appeals.  Re- 
versed. 

Emmett  Williams,  (or  appellant  Bvrett 
Hicks,  for  respondent 

BEAN,  J.  This  appeal  brings  up  for  re- 
view a  decree  of  the  circuit  court  of  Grant 
county,  made  in  the  matter  of  the  final  ac- 
count of  Kenneth  F.  MacRae,  as  assignee  of 
Murray  Bros.,  formerly  partners  doing  busi- 
ness as  stockmen  and  ranchers  In  Grant  Har- 
ney, and  Malheur  counties.  MacRae  was  ap- 
pointed In  November,  1891,  assumed  control 
and  management  of  the  estate  January  1, 
1892,  and  filed  his  final  account  on  May  31, 
1804,  showing  a  balance  on  hand  of  ?4,256.70, 
of  which  he  asked  to  be  allowed  the  sum  of 
?,?, 390.37  for  his  personal  services  as  assignee, 
and  ^60.33  as  a  balance  due  for  the  services  of 
his  attorneys.  After  several  Ineffectual  at- 
tempts to  bring  the  matter  of  the  account  to  a 
hearing,  January  10,  1805,  was  fixed  as  the 
time  for  hearing  objections  thereto,  and  for  tha 
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settlement  thereof,  of  trhldi  due  notice  was 
given.  On  the  ISth  of  Januai7,  1895,  one  of 
the  creditors  of  the  estate  filed  objections  to 
many  Items  in  the  assignee's  final  account, 
specifying  with  considerable  detail  the  grounds 
of  such  objections.  Nothing  further,  how- 
ever, appears  In  the  Journal  of  the  court  in 
reference  to  the  matter  until  May,  1896,  when 
the  court  filed  a  decision  wherein  he  makes 
some  findings  of  fact  to  the  effect  that  the 
estate  had  been  extravagantly  and  wastefully 
manaKed,  but  did  not  pass  upon  any  of  the 
objections  made  to  the  final  account,  except 
such  .IS  pertained  to  the  matter  of  the  al- 
lowance to  the  assignee  for  bis  i)ersonal  serv- 
ice and  for  tbo  balance  due  his  attorneys.  On 
the  26tb  of  May  the  assignee  filed  a  motion, 
supported  by  affidavit,  for  a  rehearing,  and  a 
re-examination  of  the  matter,  and  for  leave 
to  file  a  Buijplemeatal  report.  This  motion  was 
allowed,  and  on  October  7,  1896,  a  supple- 
mental report,  explanatory  of  the  final  ac- 
count, and  In  answer  to  the  objections  there- 
to, setting  out  at  great  length  and  with  much 
detail  the  transactions  of  the  assignee,  was 
filed  by  him,  and  the  whole  matter  argued  and 
submitted.  On  February  8,  1897,  the  court 
again  filed  what  are  denominated  findings  of 
fact  and  conclusions  of  law,  but  which,  like 
the  former  findings,  did  not  pass  upon  or  de- 
termine the  specific  objections  made  to  the  as- 
signee's final  report,  or  undertake  to  settle  his 
accounts.  Upon  these  findings  a  decree  was 
rendered  that  "the  final  account  and  report 
and  the  supplemental  account  and  report  of  the 
said  assignee  be,  and  the  same  are  hereby,  re- 
jected and  disallowed;  that  the  said  assignee 
be,  and  he  Is  hereby,  allowed  the  sum  of  $309.- 
37,  In  addition  to  the  amount  already  received 
by  him  as  per  his  said  final  account  and  re- 
port, for  his  services  as  such,  and  the  remain- 
ing sum  now  in  his  hands  lielouKinK  to  the  said 
estate,  to  wit,  the  sum  of  $3,900..58,  the  said 
assignee  is  hereby  ordered  to  forthwith  dis- 
tribute pro  rata  among  the  creditors  of  the  es- 
tate, and  that  each  creditor  have  and  recover 
of  and  from  the  said  assignee  his  costs  and 

disbursements,  taxed  at  the  sum  of  $ ." 

From  this  decree  the  assignee  appeals,  and.  In 
our  opinion,  his  appeal  must  prevail.  Having 
discharged  the  duties  of  his  trust,  and  filed 
his  fin.')i  account,  he  was  entitled  to  have  It  set- 
tled and  adjusted,  and  the  specific  objections 
made  thereto  passed  upon  and  determined. 
This  was  not  done,  but  an  order  was  entered 
disallowing  the  account  in  toto,  and  ordering 
the  distribution  of  the  funds  then  in  his  hands, 
less  the  sum  of  $390,  which  he  was  permitted 
to  retain  for  his  own  services;  so  that,  as  the 
matter  now  stands,  the  assignee  must  go  to 
the  expense  and  trouble  of  fihng  another  final 
account  notwithstanding  the  fact  that  the  one 
on  file  is  a  full  and  complete  account  of  his 
doings  as  assignee.  The  estate  has  been  set- 
tled, and  it  only  remains  for  the  court  to  set- 
tle and  adjust  the  accounts  of  the  assignee. 
The  proper  practice  would  have  been  for  the 
coiurt  below  to  iiave  tried  and  determined  the 


issues  made  by  the  objections  to  the  final  ac- 
count, and  either  allowed  it  in  whole  or  in 
part,  .ind  In  that  manner  ascertained  the  sum 
with  which  the  assignee  is  properly  cliarge- 
able,  and  the  amount  for  which  he  is  entltk>d 
to  a  credit,  and  thereby  settled  and  adjusted 
his  account  so  that  when  he  complied  with  the 
decree  he  would  t>e  entitled  to  a  discharge  and 
order  exonerating  his  bondsmen.  The  final  ac- 
count of  the  business,  together  with  tlie  bookf. 
vouchers,  and  records  on  file,  show  all  his 
transactions  and  his  receipts  and  disburse- 
ments with  particular  and  commendable  clear- 
ness, and  upon  these  records  and  the  objec- 
tions made  to  the  final  reixirt  he  is  entitled 
to  liave  the  matter  adjusted,  and  not  be  com- 
lielled  10  begin  over  again.  Although  the 
court  may  have  been  of  the  opinion,  from  its 
examination  of  the  record,  that  the  estate  Iiad 
been  extravagantly  managed  or  wasted,  or 
that  the  assignee  had  failed  to  account  for  all 
the  property  coming  into  his  hands,  or  bad 
paid  out  money  for  which  he  was  not  entitled 
to  a  cre<lU,  It  was  not  authorized  on  that  ac- 
count to  disallow  and  reject  his  final  account 
In  toto.  It  should  have  tried  out  the  dis- 
puted questions  either  from  the  record.  If  that 
could  linve  t>een  done,  and,  If  not,  from  ex- 
traneous testimony,  and  made  such  a  decree 
of  final  settlement  as,  In  Its  opinion,  the  fact^ 
justified. 

It  Is  claimed  that  the  objections  were  not 
filed  in  time,  and  are  not  properly  verified,  but 
questions  of  that  kind  cannot  be  made  in  this 
court  for  the  first  time.  The  case  was  argueil 
and  submitted  twice  to  the  court  below  on  tb«> 
assumption  that  the  objections  were  properly 
filed.  The  only  question  in  the  case  la  the  set- 
tlement of  the  final  account  of  the  assignee, 
and  as  this  Involves  questions  of  fact  which 
cannot  be  determined  in  this  court  from  the 
record  before  us.  It  necessarily  follows  that  the 
decree  must  be  reversed,  and  the  cause  re- 
manded to  the  court  below,  with  directions  to 
adjust  and  settle  the  final  account  of  the  as- 
signee; and  it  Is  so  ordered. 


BARR  V.  RADER. 
(Supreme  Court  of  Oregon.    July  31,  1807.) 

ATTORNKTS  at  LiAW— AUTHORITT. 

The  general  power  of  an  attorney  to  act  ou 
beiiaif  of  bis  client  does  not  authorize  him  to  ac- 
cept an  ackuowlcdgiueut  of  indebtedness  of  the 
garnishee  of  flie  judgment  debtor  in  aatisfactiuii 
of  a  judgment  in  the  client's  favor. 

Appeal  from  circuit  court.  Grant  county; 
Morton  D.  Clifford,  Judge. 

Action  by  Emmet  Ban-  against  Gieorge  Ra- 
der.  From  a  Judgment  for  plaintiff,  defend- 
ant appeals.     Reversed. 

This  is  an  action  to  recover  damages  for  the 
alleged  wrongful  seizure,  detention,  and  sale 
of  certain  personal  property.  The  facts  are: 
That  on  November  14,  lh82,  the  defendant 
George  Kader,  by  consideration  of  the  circuit 
court  of  Grant  county,  obtained  a  Judgment 
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against  the  plaintiff,  Emmet  Barr,  for  the 
sum  of  1114.24,  and  caused  an  execution  to  be 
Issued  thereon,  in  pursuance  of  which  J.  D. 
Combs,  sheriff  of  said  county,  by  direction  of 
Rader,  served  a  notice  of  garnishment  upon 
Messrs.  Harrer  Bros.,  who.  In  answer  there- 
to, admitted  that  they  were  indebted  to  Barr 
in  the  sum  of  $75,  which  would  become  due 
on  July  30,  1893.  That  the  sheriff  thereafter 
coliected  from  Barr  the  sum  of  $52.75,  and, 
considering  the  answer  of  the  garnishees  as 
payment  pro  tanto,  gave  him  a  receipt  for  the 
amount  of  the  Judgment,  and  returned  the 
execution.  Tliat  an  alias  writ  was  issued, 
commanding  the  sheriff  to  satisfy  the  balance 
due  on  the  judgment,  in  pursuance  of  which 
that  officer,  by  direction  of  Rader,  levied  up- 
on a  stallion  and  a  haclc,  the  property  of  Barr, 
and  on  July  10,  1893,  sold  the  latter  for  $39.- 
50,  and  applied  the  amount  so  received  to  the 
expenses  incurred  on  the  execution;  and  on 
the  same  day,  Iiaving  collected  from  Harrer 
Bros,  the  amotmt  admitted  by  them  to  be  due 
Barr,  the  stallion  was  surrendered  to  its  own- 
er, and  the  writ  returned  fully  satisfied.  Barr 
thereupon  commenced  an  action  against 
Combs  and  Rader,  which  resulting  in  a  judg- 
ment In  his  favor,  the  same  was  on  appeal  to 
this  court  reversed,  and  a  new  trial  ordered. 
Barr  v.  Combs,  29  Or.  399,  45  Pac.  776.  The 
cause  being  remanded,  the  trial  court.  In  obe- 
dience to  the  mandate,  gave  a  judgment  of 
nonsuit  In  favor  of  Combs;  but  upon  the  new 
trial  the  Jury  returned  a  verdict  against  Ra- 
der for  the  sum  of  $300,  and,  a  Judgment  hav- 
ing t>een  rendered  thereon,  be  again  appeals, 
assigning  as  error  the  action  of  the  trial  court 
In  admitting  certain  evidence,  refusing  to~ 
grant  a  Judgment  of  nonsuit  as  to  him,  and  in 
giving  certain  instructions. 

L.  Kearney,  for  apipeliant  Thornton  Wil- 
liams, for  respondent. 

MOORE,  C.  J.  (after  stating  the  facts).  The 
right  of  the  plaintiff  to  mahataln  this  action 
depends  upon  the  authority  of  the  sheriff  to 
accept,  as  payment  pro  tanto  upon  the  judg- 
ment in  the  original  action,  the  certificate  of 
Harrer  Bros,  to  a  notice  of  gamislmient,  ac- 
knowledging their  Indebtedness  to  Barr.  The 
plaintiff  contends  that  the  sheriff,  on  his  be- 
half, entered  into  a  contract  with  Rader  by 
which  It  was  agreed  that  the  amount  so  ad- 
mitted to  be  due  from  Harrer  Bros,  to  Barr 
should  be  indorsed  as  a  payment  on  the  writ, 
while  the  defendant  insists  lliat  no  such  agree- 
ment was  consummated,  and  that,  the  amount 
80  admitted  to  be  due  from  Harrer  Bros,  to 
Barr  not  having  been  paid,  he  had  the  right 
to  issue  the  alias  writ  under  which  the  levy, 
detention,  and  sale  complained  of  were  made. 
Tlie  evidence  tends  to  show  that  Harrer  Bros, 
bad  been  negotiating  with  Barr  to  lease  from 
him  a  pasture,  but,  t>efore  any  agreement  to 
that  effect  had  been  entered  into,  the  sheriff, 
with  the  execution  in  bis  possession,  by  dir 
recUon  of  Bader's  attorney  applied  to  them 


for  a  statement  of  the  transaction,  and,  being 
informed  that  no  agreement  had  been  made, 
the  notice  of  garnishment  was  not  served. 
Han-er  Bros.,  however,  had  another  confer- 
ence with  Barr,  who  agreed  to  lease  the  jias- 
ture  to  them  in  consideration  of  their  agree- 
ment to  pay  $75  on  the  Judgment  rendered 
against  him.  This  agreement  having  been 
consummated,  the  sheriff  thereupon  served 
the  notice  of  garnishment,  to  which  Grant 
Hnrrer,  for  the  Arm,  furnished  a  certificate,  to 
v^hich  he  subscribed  his  name,  thereby  ad- 
mitting the  indebtedness,  upon  obtaining 
which  the  officer  took  the  same  to  the  office 
of  Lucien  Everts,  Esq.,  attorney  for  Rader, 
where  he  also  found  the  latter,  in  whose  pres- 
ence it  was  agreed  that  the  certificate  should 
be  signed  by  the  firm  name,  whereupon  the 
sheriff  obtained  the  signature  of  Harrer  Bros, 
and  returned  the  same  to  Everts.  It  also  ap- 
pears that  Barr  and  Harrer  Bros,  had  not 
agreed  upon  the  time  when  the  rent  of  the 
pasture  should  be  paid,  and  when  the  notice 
of  garnishment  was  served  the  latter  agreed 
with  Everts  that  It  should  become  due  July 
30,  1893.  We  have  given  a  synopsis  of  the 
testimony  to  explain  an  instruction  of  the 
court  as  follows:  "I  also  charge  you,  gentle- 
men of  the  jury,  that  in  this  case  a  person  like 
Mr.  Rader,  who  la  a  Judgment  creditor  in  this 
exetmUon,  can  either  act  for  lilmself  or  by  his 
duly-authorized  agent  An  agent  is  a  person 
authorized  by  another  to  act  for  him,  and,  if 
you  believe  from  the  evidence  in  this  case 
that  Mr.  Everts  was  the  regularly  employed 
and  acting  attorney  for  Mr.  Rader  in  this 
transaction,  any  agreement  or  any  contracts 
made  between  these  parties,  Mr.  Barr  and  Mr. 
Everts,  in  that  capacity,  would  be  the  act  of 
Mr,  Rader,  and  he  would  he  responsible  for 
them,  and  would  be  bound  by  the  acts  of  his 
agent."  An  exception  to  this  instruction  hav- 
ing been  taken,  it  Is  contended  by  counsel  for 
the  defendant  that  an  attorney  has,  by  vir- 
tue of  bis  general  retainer,  no  authority  to 
satisfy  a  Judgment  without  payment  thereof 
in  money;  ttiat  while  Rader  might  have  ac- 
cepted Harrer  Bros.'  certificate  to  the  notice 
of  garnishment  as  part  payment  of  the  Judg- 
ment, Everts,  as  his  attorney,  bad  no  power 
to  do  so  without  special  authority  from  his 
client  to  that  effect;  and  that,  if  plaintiff 
would  rely  upon  Everts'  right  to  bind  his 
principal,  the  burden  was  upon  blm  to  show 
that  the  authority  existed.  "The  plaintiflTs 
attorney,"  says  Mr.  Freeman  In  bis  work  on 
Executions  (2d  Ed.,  I  108),  "has,  by  virtue  of 
bis  general  employment  in  the  case,  power  to 
direct  and  control  the  execution,  though  he 
cannot  satisfy  the  writ  except  upon  payment 
to  him  of  the  ftdl  amount  thereof  in  money, 
unless  the  plaintiff  has  given  liim  special  au- 
thority to  compromise  the  debt  or  accept  sat- 
isfaction in  something  not  a  legal  tender.  The 
burden  of  proving  such  special  authority  is 
upon  the  party  claiming  under  it,  for  it  will 
never  be  presumed."  In  Smock  ▼.  Dade.  5 
Rand.  (Va.)  639,  an  execution  wa»  retm-ned 
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Indorsed,  "Not  executed,  by  order  of  plain- 
tiff's attorney."  An  alias  writ  having  been 
issued,  the  defendant  moved  to  quash  the 
same,  contending  that  the  amount  for  which 
the  Judgment  was  given  bad  been  paid  to 
plaintiff's  attorney,  and  in  support  of  the  mo- 
tion gave  in  evidence  a  memorandum  signed 
by  the  latter,  as  follows:  "Hecelved  25th  No- 
vember, 1822,  from  CoL  Laurence  T.  Dade, 
one  hundred  and  fifty-four  dollars  and  seven- 
ty cents,  in  money;  also,  the  bond  of  William 
Quarles  for  one  hundred  and  seventy  dollars 
and  thirty-nine  cents,  payable  in  four  montns, 
and  a  draft  on  Anthony  Buck  for  three  hun- 
dred dollars,  after  ten  days'  sight,  which, 
when  paid,  will  be  in  full  of  the  execution  of 
James  Smock  and  Peter  Smock  against  him 
In  Orange  county  court  Edmond  Banks,  At- 
torney." The  trial  court,  on  this  evidence, 
having  quashed  the  writ,  an  appeal  was  tak- 
en; and  Summers,  J.,  in  reversing  tbe  judg- 
ment, says:  "The  authority  of  the  attorney 
to  receive  iwyment  of  the  debt  which  he  is 
employed  to  recover  we  think  well  settled; 
but,  that  authority.  In  our  opinion,  does  not 
extend  to  Its  commutation  without  the  assent 
of  the  client.  In  relation  to  Quarles'  bond,  we 
regard  Banks  as  the  attorney  of  Dade,  not  of 
Smock.  On  giving  an  acquittance  or  receipt 
for  the  money,  he  must  have  represented  the 
former,  not  the  latter.  It  was  a  new  engage- 
ment, in  which  all  his  authority  was  derived 
from  Dade.  To  blm  he  must  have  looked  for 
compensation,  and  to  him  he  was  accounta- 
ble. To  extend  the  authority  of  the  attorney 
beyond  this  limit,  without  a  general  discre- 
tionary power  from  the  party  employing  him, 
would  carry  the  responsibility  of  the  first  cli- 
ent into  transactions  far  beyond  the  first  en- 
gagement, and  which  might  be  Induced  solely 
with  a  view  to  the  profit  of  the  attorney  or 
the  accommodation  of  the  debtor."  In  Herri- 
man  V.  Shomon,  36  Am.  Rep.  261,  Messrs. 
Schulenberg  &  Co.  recovered  Judgment 
against  the  defendant,  and  thereupon  assign- 
ed the  same  to  plaintiff,  who  caused  an  exe- 
cution to  be  issued  thereon,  in  pursuance  of 
which  a  levy  was  made  upon  the  defendant's 
stock  of  goods.  Shomon  thereupon  commen- 
ced this  suit  to  restrain  proceedings  under  the 
writ,  claiming  that  he  had  delivered  to  the 
attorney  of  Schulenberg  &  Co.  a  county  war- 
rant, which  was  received  as  payment  pro  tan- 
to  on  the  Judgment.  A  trial  was  had,  and 
the  court,  having  found  that  the  Judgment 
had  been  paid  before  the  Issue  of  the  execu- 
tion, gave  a  Judgment  as  prayed  for,  In  re- 
versing which  Brewer,  J.,  says:  "There  Is  no 
pretense  that  the  plaintiffs  In  the  Judgment 
knew  of  the  action  of  their  attorney,  author- 
ized or  ratified  It,  or  that  he  had  any  special 
directions  or  authority  In  the  matter.  He  had 
simply  the  general  authority  of  an  attorney 
in  the  collection  of  a  Judgment  But  this 
general  authority  Is  to  receive  money  only  In 
payment.  He  can  neither  sell,  assign,  nor 
compromise  a  Judgment,  nor  receive  notes, 
warrants,  goods,  chattels,  or  land  In  payment 


Receiving  a  county  warrant  Is  simply  exchan- 
ging a  Judgment  claim  against  a  debtor  for  a 
claim  against  a  county.  It  matters  not  that 
the  debtor  is  Insolvent  and  the  warrant  valid 
and  valuable.  The  attorney  Is  employed  to 
collect;  that  is,  receive  the  money  due  on  the 
Judgment,  and  not  to  trade  the  claim  for  anv- 
thing  apparently  or  In  fact  more  valuable. 
The  authorities  in  this  direction  are  clear  and 
abundant"  To  the  same  effect  see,  also, 
Freem.  Ex'ns  (2d  Ed.)  {  108;  Weeks.  Attys. 
at  Law,  K  240,  212;  3  Am.  &  Eng.  Enc.  Law 
(2d  Ed.)  363,  and  notes;  Freem.  Judgm.  (-Jd 
Ed.)  {  463.  The  Instruction  complained  of  is, 
under  these  authorities,  clearly  erroneous; 
and,  such  being  the  case,  we  are  compelled  to 
reverse  the  Judgment  and  order  a  new  trial. 
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(Supreme  (3ourt  of  Oregon.    July  31,  1897.) 
CBiuiNAt,  Law  —  Confessions  —  Uohicid*  —  Evi* 

DSNCB — THMEATS— iNSTHUCTIOXa— 
(xOOD  CbabaCtek. 

1.  Statements  by  accused,  admitting  that  be 
purposely  committed  the  homicide,  are,  strictly 
spvakiug,  "confessions." 

2.  Clothing  introduced  in  evidence  Is  sufficiently 
idenUUed  when  it  is  shown  that  the  victims  ol 
homicide  were  buried  in  the  clothes  worn  when 
killed;  that  the  coroner  afterwards  exhumed  the 
bodieSj  and  removed  tbe  clothes;  and  that  he 
identified  the  clothes  offered  in  evidence  as  the 
dotlies  BO  removed. 

3.  The  killing  of  three  persons  having  taken 
place  in  close  proximity  to  one  another,  and  con- 
titituting  one  transaction,  the  clothing  of  two 
victims,  displaying  the  gunshot  wounds,  and  in- 
dicating direction  thereof,  will  be  admitted  in  evi- 
dence on  a  trial  for  the  murder  of  the  other  vic- 
tim, as  proving  matters  forming  a  part  of  the  res 
gestee. 

4.  In  a  trial  for  murder,  tbe  prior  threats 
against  the  accused,  of  a  person  not  present  at 
the  time  of  the  killing,  are  not  relevant  matter  to 
prove  that  accused  acted  in  self-defense. 

5.  An  instruction  that  accused  is  '"permitted" 
to  testify  is  not  erroneous  because  of  the  use  of 
tbe  word  "permitted,"  although  the  privilege  of 
testifying  is  a  matter  of  absolute  right  guar- 
antied by  statute. 

6.  An  instruction  tondiing  the  law  of  self-de- 
fense, that  the  danger  "must  be  absolute,  immi- 
nent and  unavoidable,  or  tiie  defendant  must, 
from  all  circumstances,  have  honestly  l>elievpd  it 
to  be  so"  is  not  erroneous  or  misleading  whea 
accompanied  by  a  full  explanation  by  the  court 

7.  The  court  instructed  the  jury:  "Defendant 
has  a  right  to  show  bis  previous  good  character 
as  a  circumstance  tending  to  show  the  improb- 
ability of  his  guilt.  If,  however,  you  believe  from 
the  evidence,  beyond  a  reasonable  doubt,  that  the 
defendant  committed  the  crime  in  question  as 
charged  in  the  indictment,  then  it  would  be  your 
duty  to  find  tlie  defendant  guilty,  even  though  the 
evidence  satisfied  your  mind  that  defendant,  pre- 
vious to  the  commission  of  the  alleged  crime,  had 
sustained  a  good  reputation  as  a  peaceable  and 
law-abiding  citizen.'  Held,  that  this  instruction 
does  not  limit  or  confine  the  consideration  of  repu- 
tation to  the  case  where  tbe  jury  are  still  in  doubt 
after  the  consideration  of  all  other  testimony. 

8.  An  instruction,  if  wrong,  will  be  deemed 
harmless  to  accused  if  it  be  in  strict  accord  with 
the  defense  relied  upon  by  him. 

Appeal  from  circuit  court,  Union  county; 
Robert  Eakln,  Judge. 
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Kelsey  Porter  was  convicted  of  murder  In 
the  first  degree,  and  he  appeals.    Affirmed. 

O.  B.  Cochran,  J.  M.  CarroU,  and  C.  F. 
Hyde,  for  appellant.  .Tohn  L.  Hand,  Dist 
Atty.,  and  T.  H.  Crawford,  for  the  State. 

WOIA'^RTON,  J.  The  defendant  was  con- 
victed of  having  committed  the  crime  of  mur- 
der in  the  first  degree  by  killing  one  Joseph 
Benjamin  Mache,  whose  wife  and  son,  named 
i-espectively  Mary  K.  Mache  and  Benjamin 
Mache,  Jr.,  he  also  killed  at  the  same  time.  The 
bodies  of  the  latter  had  each  a  gunshot  wound 
thereon  of  a  nature  to  produce  death  almost 
instantly,  and  npon  the  body  of  Joseph  Benja- 
min Mache  there  were  found  three  gunshot 
wounds  and  a  fracture  of  the  skull,  as  to 
which  latter  there  is  some  uncertainty  touch- 
ing the  cause  that  produced  it.  Either  one  of 
two  of  the  wounds  upon  the  body,  or  the  one 
npon  the  head,  was  sufficient  to  produce 
death.  One  of  the  questions  most  strenuous- 
ly urged  here  involves  the  instructions  of  the 
court  respecting  certain  statements  of  the  de- 
fendant tending  to  connect  him  with  the  com- 
mission of  the  crime  with  which  he  was  char- 
ged. The  objection  goes  to  the  use  made  by 
the  court  of  the  term  "confession"  in  connec- 
tion with  such  statements.  To  be  clearly  un- 
derstood, it  is  necessary  to  recite  some  of  the 
testimony  relating  thereto.  Henry  Oliver  tes- 
fled,  in  substance:  That  on  January  1,  1896, 
the  day  of  the  homicide,  he  and  his  brother, 
Charles  Oliver,  met  Mr.  Baker  and  the  defend- 
ant about  six  miles  from  the  defendant's 
place,  where  the  homicide  occurred.  That 
Baker  said  to  the  witness:  "I  guess  yon  had 
better  go  down  to  Mr.  Porter's  place.  Por- 
ter has  done  up  the  Mache  family.  You  and 
Charlie  had  better  go  down  there;"  and  that 
the  witness  asked  defendant  for  some  direc- 
tions, to  which  he  replied,  "You  will  find  them 
at  the  bam."  Continuing,  the  witness  further 
stated:  "I  went  down  to  Porter's  place.  I 
found  the  sleigh  down  at  the  creek.  Found 
Mrs.  Mache  sitting  in  the  sleigh,  with  her 
shoulders  turned  a  little  to  the  right:  she  be- 
ing dead.  I  found  Mr.  Mache  at  the  right- 
hand  comer  of  the  sleigh,  in  the  creek.  He 
was  dead,  lying  in  the  water.  I  found  Ben 
Mache,  Jr.,  next.  He  was  about  forty  or  fifty 
yards  up  the  slope  from  the  other  bodies, 
where  he  fell.  The  imprint  looked  as  if  he 
had  fallen  upon  his  back.  I  found  a  gun  [re- 
volver) by  Ben,  Jr.,  with  the  muzzle  down  in 
the  snow.  After  examination,  I  found  three 
empty  shells  occupying  three  chambers  of  the 
gun,  and  one  empty  chamber  and  two  car- 
tridges in  the  chambers."  On  redirect  exam- 
ination the  following  was  elicited:  "Q.  Did 
Mr.  Porter  tell  you  anything  at  any  time  how 
old  man  Mache  was,— what  he  was  doing  at 
the  time  he  shot  him?  A.  Yes.  He  talked 
on  the  road  coming  down  here  about  the  case, 
and  at  one  time  said  he  shot  the  old  man 
Mache.  Q.  What  did  he  say  at  that  time  to 
you  about  how  Mr.  Mache  was  at  the  time  he 


killed  him?  A.  He  said  he  saw  the  old  man 
Mache  was  shot,  and  he  started  there  towards 
the  sleigh.  I  believe  be  said  he  started  to 
run  down  to  the  sleigh,— tow^ards  them,— and 
the  old  man  Jumped  out  of  the  sleigh,  and 
ran  towards  htm,  and  he  shot  him."  H.  J. 
Baker  testified,  in  substance,  that  he  saw  the 
defendant  on  the  morning  of  the  1st,  before 
9  o'clock.  He  came  to  witness'  place  on 
horseback;  was  much  excite<I;  iiad  a  gun  with 
three  cartridges  and  one  empty  shell  In  It. 
Witness  then  responded  to  interrogatories  as 
follows:  "Q.  You  may  state  to  the  jury  what 
he  said.  A.  He  said  he  had  ruined  the  Mache 
family.  Q.  What  else,  if  anything,  did  he 
say  then?  Go  ahead  and  tell  the  conversa- 
tion tttat  occurred  at  that  time,— all  the  con- 
versation you  had  with  him.  A.  He  said 
he  liad  killed  young  Ben  Mache,  and  I  said, 
'Did  you  kill  the  old  man?'  and  he  said,  *I 
did.'  I  said,  'For  God's  sake,  you  didn't  kill 
the  old  lady,  Mrs.  Mache?'  He  said,  'I  kill- 
ed her  too.'  And  I  asked  why  he  did  tliat, 
and  he  said  he  got  so  scared,  as  soon  as  he 
saw  them,  that  when  Ben  shot  at  him  he  shot 
at  Ben,  and  killed  the  old  woman;  and  I  ask- 
ed him  why  he  killed  the  old  man,  and  he 
said  he  saw  Ben  running  down  the  road,  and 
he  shot  at  him  and  hit  the  old  man.  Q.  What 
else  did  he  say?  A.  After  he  started  for  town, 
he  said  be  was  in  a  hurry  to  get  a  doctor. 
He  thought  she  was  only  hurt.  She  was  sit- 
ting up  in  the  sleigh.  I  asked  why  he  didn't 
go  and  see,  and  he  said  he  was  In  a  hurry  to 
get  the  doctor."  On  cross-examination  wit- 
ness stated  that  the  accused  said  he  fired  the 
shots  from  the  shed,  and  gave  as  a  reason 
why  he  did  not  give  up  the  gun  to  witness 
at  once  that  "he  was  afraid  of  being  shot  by 
tills  man  Rockwood."  Charles  Oliver  testi- 
fied as  follows:  "Q.  You  may  state  to  the 
Jury  what,  if  anything,  he  said  about  the 
homicide.  A.  He  said  so  much  that  I  can't 
remember  all  of  it.  He  made  one  remark 
that  after  he  got  down  off  the  bam,  and  the 
sleigh  bad  stopped  down  there  at  the  creek, 
he  went  down  tha«  to  see  what  was  the  mat- 
ter with  them,  or  something  to  that  effect. 
While  there,  the  old  man  started  at  him  with 
his  hands  up,  and  he  says.  'If  you  want  it. 
I'll  give  it  to  yon,'  and  shot  him  right  there." 
The  defendant,  being  called  as  a  witness  in 
his  own  behalf,  testified.  In  substance:  "I 
think  it  was  on  Wednesday  when  the  trouble 
occurred.  That  morning,  after  feeding  the 
stock,  I  went  down  and  shoveled  the  snow 
off  my  bam.  It  was  Just  a  little  bit  after  1 
had  been  at  the  bam  for  the  purpose  of  shov- 
eling snow  before  the  Maches  came  along. 
Prior  to  this  time  we  had  liad  some  difficulty 
with  reference  to  some  harness  which  Beu 
Mache,  Jr.,  and  William  Rockwood  stole  from 
me.  Wlien  I  got  back  from  looking  after  the 
harness  one  day,  Mr.  Mache  and  his  wife 
came  down  through  my  place.  They  stopped 
right  close  to  my  stable,  and  the  old  man  dis- 
puted my  word,  called  me  a  liar,  and  I  told 
him  that  I  wanted  him  to  keep  off  my  place. 
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and  not  bother  me  any  more.  The  Macbes  and 
Itoc-kwood  would  go  through  there  most  every 
day,  and  thia  man  Rock  wood  was  Implicated 
with  these  other  parties,  and  was  what  caus- 
ed me  to  get  the  gun  in  the  flrst  place  on 
account  of  his  being  there,— this  Rockwood, 
—for  Bob  Hayneji  was  telling  me  about  what 
Rockwood  said,  that  he  and  Ben  Mache  was 
going  to  set  me  afoot,  and  put  a  bullet  hole  in 
me.  When  I  got  home,  Rockwood  came  along, 
and  he  slipped  his  hand  back  on  his  pistol,  and 
threatened  to  shoot  me.  He  said,  'God  damn 
you,  I  hare  been  hunting  for  you;  and  I  will 
fix  you  with  my  Winchester  if  you  don't  run.' 
That  morning  of  the  trouble  I  climbed  upon 
the  stable  with  my  gun.  I  understood  that 
Rockwood  was  going  to  take  a  gun  that  morn- 
ing to  raffle  it  off,  and  I  was  afraid  of  him. 
I  laid  my  gun  upon  the  ribs  beside  the  rafters. 
I  bad  not  been  there  very  long,— perhaps  a 
minute  or  two,— when  they  came.  I  saw 
them  down  bdow,  and  they  came  through, 
and  I  picked  up  my  gun,  and  went  out  on  the 
west  shed,— this  shed  that  is  near  where  they 
came  along.  The  road  passes  close  to  it,  and 
I  stood  on  the  shed  with  my  gun  in  my  hand, 
down  by  my  sides.  The  old  man  drove  up, 
and  we  commenced  talking.  I  said,  'You 
please  quit  coming  through  here.  You  throw 
my  fence  down,  and  let  the  stock  out.'  Says 
he,  'You  Ue;  you  lie,'  and  swore  again,  and 
says:  This  is  a  public  highway  through  here, 
and  you  needn't  try  to  keep  us  out.  We  will 
kill  you  if  you  do.'  Just  then  I  seen  something 
glitter  off  to  my  left  side,  and  I  tmned  to  look 
tliat  way,  and  I  saw  It  was  a  pistol  right  there, 
r.nd  Ben  Mache  was  pointing  it  right  at  me,  and 
as  I  looked  round  the  pistol  went  off  with  a 
bang,  and  I  raised  my  gun  to  shoot  at  the  boy, 
and  he  struck  out  on  bis  horse,  and  run  down  a 
little  to  left  as  he  started.  He  was  in  a  hurry 
to  get  away,  and  was  grabbing  at  the  reins. 
I  think  the  pistol  is  what  caused  the  horse  to 
shy;  and  as  the  horse  ran  down  the  road, 
running  from  side  to  side,- from  one  side  of 
the  road  to  the  other,— I  was  shooting  at  the 
boy,  and  when  the  old  folks  got  killed  he  ran 
right  in  line  with  them,  so  that  in  shooting  at 
liim  I  bit  the  old  folks.  I  made  no  demoustrn- 
tion  of  any  kind  with  my  gun  up  to  the  time 
Ben  Hache  shot  at  me.  I  was  Just  holding 
it  in  my  hand.  I  had  no  intention  of  killing 
the  old  man  and  his  wife,  and  they  would  not 
have  been  killed  if  Ben  had  not  fired  those 
two  shots  at  me  flrst." 

Other  evidence  shows  tiiat  the  body  of  Ben 
Mache,  Jr.,  was  found  310  feet  distant  from 
the  shed,  and  the  bodies  of  Josepu  Benjamin 
and  his  wife  420  feet  from  the  same  point, 
and  that  the  shooting  was  done  witli  a  Win- 
chester rifle.  Three  exploded  shells  were 
found  at  the  shed,  and  two  within  six  or 
eight  feet  of  the  sleigh.  The  court  Instructed 
the  Jury  as  follows:  "Evidence  of  oral  con- 
fessions, admissions,  or  statements  of  defend- 
ant are  admissible  against  him  on  the  trial  of 
a  criminal  action;  but  if  you  believe  from 
the  clrcumstanceB  proven  that  the  defendant 


may  not  bave  clearly  expreased  hia  own  mean- 
ing, or  witness  misunderstood,  such  confes- 
sions or  admissions  should  be  viewed  with 
great  caution.  In  this  case,  if  you  believe 
from  the  testimony  and  the  drcumstancea 
that  the  confessions  or  admissions  were  cor- 
rectly and  understandlngly  made  by  the  de- 
fendant, and  that  his  language  is  correctly  re- 
membered and  accurately  given  by  the  wit- 
ness, then  such  confessions  or  admissions  are 
entitled  to  weight,  the  same  as  other  testi- 
mony. The  confessions  or  admissions  of  a 
defendant  may  be  given  against  him  on  a  tri- 
al for  crime,  but  such  confession  is  not  suffi- 
cient alone  to  warrant  conviction  without 
some  other  proof  that  the  crime  has  been  com- 
mitted; that  is,  that  the  body  of  the  offense 
—that  Is,  the  fact  of  the  kilUng— must  be  prov- 
en by  other  evidence." 

It  is  contended  that  the  Jury  might  have 
been  misled  by  the  court's  use  of  the  term 
"confession,"  that  it  was  erroneously  employ- 
ed as  synonymous  with  the  word  "admis- 
sion," and  that  under  the  testimony  it  was  in- 
applicable and  misleading,  and  hence  there 
was  no  warrant  of  law  for  its  employment  in 
the  instruction.  It  has  t>een  decided  by  this 
court  that  the  word  "confession"  is  not  a  syn- 
onym of  "admission."  State  v.  Heldenreicb, 
29  Or.  381,  45  Pac.  755.  Mr.  Greenleaf  bas 
Indicated  the  distinction  In  general  use.  He 
says:  "In  our  law,  the  term  'admission'  is 
usually  applied  to  civil  transactions,  and  to 
those  matters  of  fact  in  criminal  cases  which 
do  not  involve  criminal  Intent;  the  term 
'confession'  being  generally  restricted  to  ac- 
knowledgments of  guilt."  1  Greenl.  £2v.  i  170. 
Later  on,  in  speaking  of  "confessions,"  he 
says:  "Extrajudicial  confessions  are  those 
which  are  made  by  the  party  elsewhere  than 
before  a  magistrate  or  in  court;  this  term  em- 
bracing not  only  explicit  and  express  confes- 
sions of  crime,  but  all  those  admissions  of  the 
accused  from  which  guilt  may  be  implied." 
Id.  f  210.  Mr.  Stephens  bas  defined  "confes- 
sion" ns  "an  admission,  made  at  any  time  by 
a  person  charged  with  a  crime,  stating  or  sug- 
gesting the  inference  that  he  committed  that 
crime."  See  Stepb.  Dig.  Ev.  62.  nnderhlU 
adopts  the  same  definition.  Underh.  Ev.  i 
88.  The  learned  authors  of  the  American  and 
Kngllsh  Encyclopedia  of  Law  (volume  3,  p. 
439)  define  it  as  "a  person's  admisslMi  or 
declaration  of  his  agency  or  participation  in  a 
crime,  and  is  restricted  to  acknowledgments  of 
guilt."  Mr.  Wharton  bas  given  us  a  m<we 
elaborate  discussion  of  the  subject.  Re  says: 
"Extrajudicial  confessions  ♦  •  •  may  be 
adduced  either  as  admissions  of  guilt  or  as 
admissions  of  isolated  facts  from  which  guilt 
may  be  inferred.  When  offered  for  the  former 
purpose,  tliey  have  no  weight  unless  they  were 
made  intentionally  and  in  sincerity.  •  •  • 
To  the  credibility  of  a  confession  of  guilt, 
therefore,  it  is  necessary  that  there  should  be 
an  animus  confltendl,  or  intention  to  speak  the 
truth  as  to  the  q>ecific  charge  of  guilt.  Such 
Intention,  however,  is  not  essential  to  attach 
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ci-edlblllty  to  admissions  of  partlctilar  facts  In 
themselves  Indifferent,  but  which  go  to  make 
up  a  case  on  which  gnllt  Is  assmned  to  rest 
•  •  •  A  confession  of  jrullt  Is  of  no  weight 
imless  It  is  a  sborttiand  admission  of  facts.  An 
admission  of  an  Incidental  fact  is  of  no  weight 
unless  It  afford  a  basis  for  an  Induction  of 
gnilt.  The  first  Is  lnoi>eratlve  unless,  as  an 
answer  to  a  particular  offense  charged,  It  Im- 
plies a  specification  which  is  sufficiently  ex- 
act  to  sustain  a  conrlction.  The  second  Is 
Inoperative  unless  it  Is  supported  collaterally 
by  a  series  of  other  facts  from  which  guilt 
may  be  cumulatively  Inferred.  The  first  Is, 
'I  am  guilty  of  this,'  and  this  implies  an  ad- 
mission of  all  the  acts  constituting  guilt  The 
second  Is,  'Such  an  act,  part  of  a  complicated 
web  of  circumstances.  Is  true;*  and  this  In- 
volves the  examination  of  all  other  relevant 
circumstances."  Whart.  Cr.  Ev.  K  620,  628. 
From  these  authorities  we  take  it  that  the  ad- 
mission of  a  fact  or  of  a  bundle  of  facts,  from 
which  guilt  is  directly  deduclble,  or  which 
within  and  of  themselves  import  guilt,  may  be 
denominated  a  confession,  but  not  so  with  the 
admission  of  a  particular  act  or  acts  or  cir- 
cumstances which  may  or  may  not  involve 
guilt  and  which  Is  dependent  for  such  result 
upon  other  facts  or  circumstances  to  be  estab- 
lished. Of  the  latter  character  were  the  ad- 
missions m  the  Heldenrelch  Case.  The  de- 
fendant admitted  that  be  was,  or  bad  been,  In 
possession  of  cattle  alleged  to  have  been  sto- 
len; but  the  admission  was  made  In  connec- 
tion with  a  statement  of  exculpating  circum- 
stances explaining  his  possession,  which  were 
entirely  consistent  with  his  Innocence.  His 
guilt  was  not  deduclble  from  his  admissions 
without  the  presence  of  other  facts  and  cir- 
cumstances necessary  to  be  proven  In  connec- 
tion with  his  possession  to  establish  the  crime 
charged,  and  hence  It  was  held  that  the  court 
erred  In  characterizing  such  admissions  as 
confeBSlons.  Very  similar  in  nature  is  the 
case  of  People  v.  Velarde,  59  Cal.  457,  as  is  al- 
so Fletcher  v.  State,  90  Ga.  4«8,  17  S.  E.  100. 
Another  case  Is  State  v.  Bed,  53  Iowa,  89,  4 
N.  W.  831.  The  defendant  was  tried  on  a 
charge  of  murder.  His  admiB.<)lons  to  the  ef- 
fect that  he  had  In  bis  possession  jewelry  of 
the  murdered  woman  were  put  in  evidence, 
and  the  court  characterized  them  as  confes- 
sions, and  this  was  held  to  be  error.  The  ap- 
pellate court  said:  "The  fact  of  the  posses- 
sion of  the  goods  raised  a  powerful  presumi)- 
tton  of  bis  guilt  of  the  murder.  But  his  ad- 
mission of  such  possession  was  In  no  sense  a 
confession  of  gnllt"  Dumas  v.  State,  63  Ga. 
600,  comes  nearer  the  border  Ihie.  It  was 
shown  that  defendant  had  admitted  that  he 
was  present  when  the  deceased  was  shot,  bnt 
protested  his  Innocence  of  any  participation 
In  tlie  crime,  and  it  was  held  to  be  error  for 
the  court  In  Its  Instmctlons,  to  refer  to  the 
admissions  as  "confessions  of  gnllt"  See,  al- 
so, C!ovtngtoa  V.  State,  79  Ga.  687,  7  S.  E.  IBS, 
and  Fletcher  v.  State,  90  Ga.  468,  17  S.  B. 
IOOl    In  each  of  thess  cases,  and  others  we 


might  cite,  the  facts  admitted  may  have  been 
taken  as  entirely  true,  and  still  be  consistent 
with  perfect  Innocence.  In  other  words,  they 
fall  short  of  constituting  the  crime  charged, 
and  while  the  admissions  may  have  furnished 
strong  proofs  against  the  accused,  yet  they 
were  fragmentary,  and,  unless  complemented 
by  other  proofs  necessary  to  the  establishment 
of  the  offense,  guilt  could  not  be  predicated 
upon  the  admissions.  The  Inference  of  guilt 
may  have  been  strong,  but  guilt  Itself  could 
not  be  a  concomitant  or  a  resultant  condition 
proceeding  from  the  acts  admitted.  But  the 
facts  admitted  In  the  case  at  bar  are  of  a  dif- 
ferent character.  The  defendant  admitted  to 
Baker  that  he  had  killed  the  old  man  Mache, 
and,  when  asked  why  be  did  It,  he  said  he 
was  scared  because  Ben,  Jr.,  had  shot  at 
him,  and  as  he  saw  Ben  nmnlng  down  the 
road  he  shot  at  him,  and  killed  the  old  man. 
Again  he  stated  to  Charles  Oliver  that  after 
he  got  down  off  the  bam,  and  the  sleigh  had 
stopped  at  the  creek,  he  went  down  to  see  what 
was  the  matter  with  them,  and  that  while 
there  the  old  man  started  at  him  with  his 
hands  up,  and  that  he  shot  him  right  there. 
Henry  Oliver  testifies  that:  "He  [defendant] 
said  he  saw  the  old  man  Mache  was  shot,  and 
he  started  there  towards  the  sleigh.  I  believe 
he  said  he  started  to  run  down  to  the  sleigh, 
—towards  them,— and  the  old  man  Jumped  out 
of  the  sleigh,  and  run  towards  him,  and  he 
shot  him."  Here  are  direct  admissions  of  the 
killing  of  Joseph  Benjamin  Mache  by  the  ac- 
cused, and,  Indeed,  this  much  was  conceded 
at  the  trial.  But  the  admissions  go  further. 
They  concede  that  the  killing  was  purposely 
done.  This  is  apparent  from  the  statements 
made  to  the  two  Olivers.  His  statements  to 
Baker,  however,  embraced  the  narration  of 
acts  designed  to  present  an  excuse  for  the 
killing  which  are.  In  effect,  that  while  defend- 
ing himself  against  an  assault  of  Ben  Mache. 
Jr..  he,  by  accident,  killed  the  old  man.  The 
admissions  are  somewhat  contradictory,  but 
were  designed  to  be  exculpatory,  no  doubt 
rather  than  Inculpatory.  A  killing  purposely 
and  maliciously  done,  without  deliberation  or 
premeditation,  is  murder  In  the  second  degree. 
Malice  may  be  implied  from  a  killing  purpose- 
ly done  without  extenuating  circumstances  to 
palliate  the  offense,  and  the  adml.ssion  of  such 
a  fact  under  the  conditions  named  would,  In 
effect  be  an  admission  of  gulU,  as  it  Is  the 
necessary  resultant  condition  proceeding  from 
the  acts  admitted.  Again,  his  statement  that 
he  shot  at  the  boy  while  he  was  scared,  and 
acting  in  self-defense,  and  killed  the  old  man, 
when  taken  In  connection  with  other  circum- 
stances of  which  there  was  evidence,  vis.  that 
the  boy  was  killed  more  than  a  hundred  yards 
from  the  point  where  the  accused  was  stand- 
ing, suggests  a  state  of  facts  from  which  the 
Inference  of  guilt  involving  the  crime  of  man- 
slaughter might  have  been  drawn.  But  beyond 
all  this  his  statements  while  on  the  witness 
stand  contain  admissions  of  fact  which  Im- 
port deliberation  and  premeditation  involving 
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the  crime  of  murder  In  the  first  degree.     So  i 
that   there   Is    substance    in    his    adaiissions 
which  import  guilt  touching  all  the  degi'ees  of 
murder. 

The  instructions,  however,  were  glren  with 
reference  to  admissions  before  the  trial,  and  it 
is  in  that  light  that  we  design  to  consider  them, 
and  it  is  sufficient  that  the  admissions  involve 
any  degree  of  the  crime  cliarged.  The  court 
very  carefully  Instructed  the  jury  touching 
the  different  desrees  of  murder;  and  a  confes- 
sion of  either  degree,  with  proof  of  the  cor- 
pus delicti,  would  be  sufficient  upon  which  to 
base  a  verdict  of  the  crime  Involved.  A  hom- 
icide may  be  either  Justifiable  or  excusable, 
but  these  are  defenses  which  the  accused  must 
interpose.  And  if  his  admissions  involve  ei- 
ther degree  of  murder,  tmless  Justification  or 
excuse  Is  shown,  he  must  stand  convicted  of 
the  degree  Involved.  And  the  question  of 
the  greatest  difficulty  seems  to  arise  where  the 
admissions  are  both  Inculpatory  and  exailpa- 
tory;  that  is  to  say,  where  the  acts  admitted 
involve  a  crime,  but  a  justification  or  excuse  la 
offered  In  the  same  connection.  The  reason- 
ing of  counsel  seems  to  be  that,  because  of  the 
exculpatory  matter,  there  can  be  no  conces- 
sion of  guilt,  and  hence  that  the  statements  or 
admissions  cannot  amotmt  to  a  confession. 
But  the  concessions,  of  facts  which  import 
guilt  come  first.  These  are  always  inculpa- 
tory, and  it  is  only  when  the  exculpatory 
matter  la  adduced  that  he  is  relieved  from  the 
onus  of  guilt  which  the  facts  Imply.  It  Is  not 
necessary  that  there  be  a  declaration  of  an  In- 
tent to  admit  guilt;  it  Is  sufficient  that  the 
facts  admitted  involve  a  crime,  and  these  Im- 
I)ort  guilt,  or,  as  put  by  Mr.  Wharton,  "  'I  am 
guilty  of  this;'  and  this  Imports  the  admission 
of  all  the  acts  con.stltutlng  guilt."  Whart.  Cr. 
Ev.  §  G28.  It  is  necessary,  however,  that 
the  accused  should  speak  with  an  animus  con- 
fltendi,  or  an  intention  to  spcal;  the  truth 
touching  the  specific  charge  of  guilt;  and 
when  he,  with  such  intention,  narrates  facts 
constituting  a  crime,  the  guilt  becomes  matter 
of  inference,  a  resultant  feature  of  the  narra- 
tion witliout  an  explicit  dechiration  to  that 
effect.  So  tliat  we  conclude  that  whenever  the 
statements  or  declarations  of  the  accn.scd,  vol- 
untarily made,  are  of  such  facts  as  involve  nec- 
e.s.sarily  the  commission  of  a  crime,  or  in  them- 
selves constitute  a  crime,  then  the  facts  admit- 
ted import  guilt,  and  such  admissions  may 
properly  be  denominated  confessions.  Exculpa- 
tory statements,  made  in  the  same  connection. 
If  believed,  may  excuse  or  Justify,  but  do  not 
reduce  the  declaration  from  a  confession  to  an 
admission  only.  This  is  in  accord  with  the 
idea  expressed  in  the  boolis  that  confessions 
must  be  iaken  as  a  whole,  and,  if  one  part  of 
a  conversation  is  relied  upon  as  proof  of  a  con- 
fession of  a  crime,  the  prisoner  has  a  right  to 
lay  before  the  court  the  whole  of  what  was 
said  in  that  conversation;  and  he  is  not  con- 
fined to  so  much  only  as  is  explanatory  of  the 
part  proved  against  him  by  the  state,  but  Is 
permitted  to  give  evidence  of  all  that  was 


said  upon  the  occasion  rdatlve  to  the  snbject- 
matter  in  Issue.  1  OreenL  Kr.  f  218.  We 
think  that  what  was  said  by  the  accused  prior 
to  the  trial  to  the  witnesses  Baker  and  the 
two  Olivers  might  properly  be  denominated 
confessions,  and  hence  that  the  ose  by  the 
court  of  the  term  "confession"  or  "confes- 
sions" in  its  Instructions  was  not  error.  In 
any  event,  it  is  clear  that  the  Jury  was  not 
misled  by  its  use  in  the  light  of  the  very  full, 
lucid,  and  self-explanatory  instructions  of 
the  learned  trial  Judge  when  taken  as  a  whole. 

Vl>on  the  trial,  certain  clothing  of  Ben 
Mache,  Jr.,  and  Mrs.  Mache  was  offered  in 
evidence  by  the  prosecution  for  the  purpose 
of  locating  and  determining  the  direction  of 
gunshot  wounds  upon  their  persons,  to  which 
objection  was  interposed  upon  the  grounds — 
First,  that  it  was  not  identified;  and,  second, 
that  It  was  incompetent  to  introduce  the  cloth- 
ing of  tlie  son  and  wife  on  a  charge  of  killing 
Joseph  Benjamin  Mache.  The  bodies  were  all 
shown  to  have  been  buried  in  the  clothing 
worn  at  the  time  of  homicide,  except  that  the 
overcoat  of  Benjamin  Mache,  Jr.,  was  removed, 
and  this  garment  was  not  offered.  Some  2Z 
days  after  the  burial,  the  bodies  were  exhum- 
ed for  the  puri)ose  of  examination  by  the  cor- 
oner, and  it  was  then  that  the  clothing  was 
removed,  under  the  direction  of  that  officer. 
Thencef  om-ard  it  was  disposed  of  under  the  di- 
rection of  himself  and  other  officers,  and 
when  produced  at  the  trial  was  identified  as 
that  removed  from  the  exhumed  bodies.  Un- 
der these  circumstances  the  objection  was 
properly  overruled,  tested  by  the  first  ground 
therefor.  Nor  is  the  objection  tenable  upon 
the  other  ground.  The  killing  of  the  tliree 
persons  took  place  in  close  proximity  with  one 
another,  and  constituted  a  series  of  evoits  ot 
but  one  and  the  same  transaction,  and  the 
killing  of  the  son  and  wife  was  an  essential  cir- 
cumstance surrounding  the  event  which  re- 
sulted in  the  death  of  the  old  man.  Indeed, 
a  consecutive  and  Intelligent  narrative  of 
events  beginning  with  the  first  assault  and 
ending  with  the  last  homicide  could  not  be 
made  witl>out  recounting  the  Incidents,  cir- 
cimistances,  and  conditions  attending  the 
death  of  both  the  son  and  wife.  They  were 
concomitant  events,  and  the  one  could  not  be 
told  without  involving  the  other,  and  a  seg- 
regation would  leave  the  narrative  incomplete. 
So  that  the  circumstances  and  conditions  at- 
tending the  death  of  any  one  or  more  of  these 
Individuals  constitute  part  of  the  res  gestxe 
attending  the  death  of  any  other,  and,  this  be- 
ing so,  it  was  proper,  as  being  pcut  of  the  res 
gestai,  to  admit  the  clothing  of  Benjamin 
Mache,  Jr.,  and  Mrs.  Mary  E.  Mache  to  be  of- 
fered for  the  puri)ose  of  locating  and  deter- 
mining the  direction  of  the  gunshot  wounds 
upon  tUeir  persons,  and  thereby  fix,  if  possible, 
the  direction  from  which  the  accused  was  fir- 
ing when  the  old  gentleman  was  wounded  m: 
killed. 

Tlie  defendant  called  as  a  witness  In  his  be- 
half Wllllatn  Hansaker,  who  testifled,  in  sub- 
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ance:  That  he  went  to  the  Mache  place, 
and  stayed  all  night  with  Rockwood.  That 
Mr.  Mache,  the  old  gentleman,  had  been  to 
the  valley  that  day,  and  told  him  that  he  had 
a  few  words  with  Porter;  that  he  was  talk- 
ing to  him  about  losing  a  cow  or  heifer;  that 
he  had  asked  Porter  If  he  had  found  her  yet, 
and.  Porter  having  answered  In  the  negative,  j 
that  Mache  said  to  him,  "I  guess  you  damn  \ 
lie;  you  never  lose  no  cow;"  and  that  Porter 
ordered  him  off  the  place,  and  that  Kockwood 
said  he  would  go  through  there  (meaning 
Porter's  place)  whenever  he  pleased,  and  the 
old  man  said  he  would  tear  the  fence  down, 
and  go  through  there,  and  the  courts  could 
not  stop  him.  That  Ben  Mache,  Jr.,  came  in, 
and  asked  the  witness  to  go  with  him  to  Por- 
ter's, and  have  a  "touch  of  high  life."  All 
were  present.  Including  Rockwood,  when  Ben 
asked  witness  to  go  up  to  Porter's.  That  the 
witness  never  saw  Rockwood  after  that  prior 
to  the  homicide.  He  was  then  asked.  'TMd 
you  have  any  conversation  with  him  [Rock- 
wood) in  relation  to  Porter?"  which,  upon  olv 
Jection,  the  court  would  not  permit  to  be  an- 
swered. The  counsel  thereupon  stated  that 
If  witness  had  been  permitted  to  answer  he 
would  have  said  "that  two  days  prior  to  the 
homicide  said  Mr.  Rockwood,  in  speaking  of 
the  defendant,  Porter,  stated  that  he  was  on 
Porter's  place  two  days  before  the  homicide 
was  committed,  on  horseback,  armed  with  a 
six-shooter,  and  that  he  got  off  from  his  horee, 
and  run  Porter  In  his  own  dwelling  house." 
Thomas  Ludiker  testified,  in  substance,  that 
he  had  a  conversation  with  Ben  Mache.  Jr., 
in  December  some  time,  and  that  Ben  said 
that  Porter  had  forbid  his  father  and  Rock- 
wood from  going  on  the  place,  and  made  his 
threats  that  he  was  going  to  forbid  him  from 
going  on.  Then  follows  a  statement  of  some 
threats  of  Ben  against  Porter.  The  witness 
further  testified  that  Ben  said  Porter  had  ac- 
cused him  and  Rockwood  of  taking  his  har- 
ness, and  that  he  had  called  Porter  down  for 
It,  and  abused  him,  and  that  he  and  Rockwood 
had  hauled  up  their  (meaning  the  Mache's) 
winter's  wood.  By  further  interrogatories, 
which  were  overruled.  It  was  proposed  to 
show  that  on  the  morning  of  the  killing  Rock- 
wood was  on  the  premises,  armed  with  a  44 
Winchester  rifle;  that  he  made  some  tliro.nts, 
and  the  nature  thereof;  and  that  he  was 
acting  In  concert  with  the  Maches.  The  de- 
fense also  proposed  to  show  by  Robert  Haynes 
that  Rockwood  said  to  him  on  the  29th  of 
December  that  Porter  had  accused  him  and 
Ben    Mache   of   stealing   harness,   and    that 

they  would  Just  like  to  meet  the  out 

there,  and  that.  If  they  could  meet  him,  he 
would  beat  his  damn  brains  out  with  a  six- 
shooter,  and  that  this  was  communicated  by 
Hiiynes  to  Porter.  The  purpo.se  of  this  testi- 
mony. Introduced  and  offered  as  claimed  by 
counsel,  was  to  put  the  Jury  In  the  place  of 
the  accused  so  far  as  possible,  so  that  they 
might  determine  whether  he  acted  under  a 
reasonable  apprehension  of  an  assault  from 


the  Maches,  or,  in  other  words,  whether  his 
acts  were  influenced  by  Rockwood's  conduct 
in  connection  with  the  acts  of  Ben  Mache  and 
the  old  gentleman.  The  rule  has  become  set- 
tled In  this  state  that,  "in  order  to  justify  a 
homicide  on  the  ground  that  It  was  committed 
In  self-defense  It  must  appear  that  the  defend- 
ant, at  the  time  he  caused  tlie  death  of  the 
deceased,  was  acting  under  a  reasonable  be- 
lief that  he  was  In  imminent  danger  of  death 
or  great  bodily  harm  fi"om  the  deceased,  and 
that  It  was  necessary  for  him  to  strike  the 
fatal  blow,  or  to  perform  such  other  act  caus- 
ing the  death  of  deceased,  In  order  to  avoid 
the  death  or  great  bodily  harm  which  was  ap- 
parently Imminent."  State  v.  Morey,  25  Or. 
2."0,  35  Pac.  (i55,  and  36  Pac.  575.  See,  also, 
in  support  of  this  doctrine,  Kerr,  Rom.  {  166. 
Previous  threats  of  the  deceased  against  the 
accused,  or  previous  unfriendly  acts  towards 
him.  are  permitted  to  be  shown  for  the  pur- 
pose of  establishing  a  reasonable  ground  for 
belief  or  apprehension  by  the  accused  that  he 
was  in  danger  of  death  or  great  bodily  harm 
at  the  time  of  the  homicide.  From  such  testi- 
mony the  jury  are  to  become  the  judges 
whether,  under  the  circumstances,  there  was 
ground  for  a  reasonable  belief  In  the  mind  of 
the  accused  that  he  was  then  in  such  danger. 
Now,  from  the  defendant's  statement  as  a 
witness  In  his  own  behalf  It  appears  that  he 
saw  the  deceased,  with  his  wife,  riding  In  a 
sleigh,  pass  tlirough  the  bars  some  little  dis- 
tance from  the  bam,  and  that  Ben  Mache, 
.Tr..  came  through  at  tiie  same  time  on  horse- 
back, and  that  no  other  person  was  with 
them;  that  they  came  directly  along  the  road 
from  the  bars  to  the  bnm;  that  In  the  mean- 
time he  took  up  his  rlflo,  and  stepped  around 
on  the  shed  adjoining  the  barn,  and  the  alter- 
cation took  place  as  they  came  by,  and  that 
Ben  Mache,  .Jr.,  shot  first.  These  conditions. 
If  true,  were  calculated  to  arouse  in  the  mind 
of  the  accused  a  reasonable  apprehension  of 
danger  to  his  person,  and  the  prior  threats  of 
Ben  Mache,  Jr.,  were  pertinent  to  the  Inquiry, 
as  they  might  have  had  some  Influence  In 
superinducing  such  apprehension.  But  It  Is 
clear  that  Rockwood's  acts  and  threats,  what- 
ever they  may  have  been,  unconnected  with 
the  Maches,  could  not  have  superinduced  ap- 
prehension upon  this  occasion,  as  it  was  ad- 
mitted that  he  was  not  present,  and  could  not 
have  taken  any  part  In  the  assault.  There 
was  an  ofTer  In  general  terms  to  prove  that 
Rockwood  was  acting  In  concert  with  the 
Maches.  but  how.  It  was  not  made  apparent; 
all  the  threats  and  acts  of  tlie  Maches,  and  all 
those  of  Rockwood  where  connected  with 
them,  having  gone  to  the  jury.  If  he  bad 
been  present  and  participating  In  the  fray, 
the  conditions  would  have  been  different.  In 
that  case  his  prior  acts  and  threats  might  rea- 
sonably have  been  said  to  have  had  some  bear- 
ing upon  his  participation  at  the  time,  and  to 
have  superindne.d  apprehension  in  the  mind 
of  the  accused,  and  caused  him  to  act  as  he 
did  upon  the  .occasion.     There  is  simply  no 
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relevancy  between  tlie  prior  threats  and  acta 
of  Rockwood  sought  to  be  introduced  and  tbe 
nets  of  the  accused  at  the  time  of  the  homi- 
cide, and  hence  It  was  not  error  to  exclude 
the  testimony.  The  instructions  of  the  court 
touching  the  question  were  fully  as  favorable 
to  the  defendant  as  he  could  ask. 

Among  other  things,  the  court  instructed 
the  Jury  as  follows:  "Under  the  statute  of 
this  state  a  defendant  in  a  criminal  action  ia 
permitted  to  be  a  witness  In  his  own  behalf, 
and  the  Jury  are  to  be  the  exclusive  Judges  of 
the  weight  and  credibility  to  be  given  his  tes- 
timony." Exceptions  were  taken  to  the  use 
of  the  word  "permitted,"  the  defendant  hav- 
ing the  absolute  right  to  testify  in  his  own 
behalf.  No  question  is  made  but  that  such 
was  bis  right,  and  the  term  "permitted"  was 
not  used  to  express  an  idea  antagonistic  there- 
to, but  rather  to  express  the  statutory  right 
that  was  guarantied  to  him;  and  no  doubt  the 
Jury  so  understood  it,  and  hence  the  instruc- 
tion was  not  erroneous. 

Again,  the  court  Instructed  th«  Jury,  touch- 
ing the  law  of  self-defense,  that  the  danger 
"must  be  absolute,  imminent,  and  unavoida- 
ble, or  tbe  defendant  must,  from  all  the  cir- 
cumstances, have  honestly  believed  it  to  be 
so";  and  it  is  claimed  that  It  was  error  for  the 
court  to  tell  the  Jury  that  the  danger  "must 
l)e  absolute,  imminent,  and  unavoidable." 
This  expression  was,  however,  coupled,  anc 
very  properly  so,  with  the  alternative  expres- 
sion above  quoted,  which,  with  other  lan- 
guage used  in  the  same  connection.  Intelli- 
gently Informed  the  Jury  that  the  defendant 
might  also  have  acted  upon  appearances  if 
they  were  such,  under  the  circumstances  and 
surroundings,  as  to  reasouably  imbue  his 
mind  with  the  belief  or  apprehension  that  It 
was  necessisary  to  act  as  he  did  In  order  to 
.ivert  the  Impending  assault  upon  him.  wheth- 
er actual  or  apiiarent.  The  explanation  was 
full,  and  the  jury  could  not  have  been  misled 
by  the  language  complained  of,  and  error  can- 
not be  predicated  upon  said  instruction. 

Touching  upon  the  effect  of  good  chai-acter 
as  a  fact  proven  In  the  case,  the  court  instruct- 
ed the  Jurj'  as  follows:  "The  defendant  in 
this  case  has  offered  evidence  tending  to  show 
his  character  as  a  peaceable,  law-abiding  citi- 
zen. The  defendant  has  a  right  to  show  his 
previous  good  cliariicter  as  a  circumstance 
tending  to  show  tlie  improbai)IiIty  of  his  guilt, 
or  that  he  would  commit  such  a  crime.  If, 
however,  you  iielieve  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant 
committed  the  crime  In  question  as  charged 
In  the  indictment,  then  It  would  be  your  duty 
to  find  the  defendant  guilty,  even  tliough  the 
evidence  satif^od  your  minds  that  defendant, 
previous  to  the  commission  of  the  alleged 
crime,  had  sustained  a  good  reputation  as  a 
Ijeaceable  and  law-ablillug  citizen."  The  de- 
fendant requested  the  following  Instruction, 
which  was  refused,  viz.:  "The  court  further 
Instructs  you  tliat  proof  of  good  cliaracter  may 
be  sufficient  of  itself  to  create  a  reasonable 


doubt  of  defendant's  guilt,  although  no  such 
doubt  would  have  existed  but  for  such  gooil 
character."  The  gravamen  of  defendant's  ob- 
jection to  the  histructions  given  is  that  the 
court  virtually  withdrew  from  the  Jury  the 
evidence  of  good  character  except  for  the  pur- 
pose of  resolving  a  doubt  which  the  other  te!«- 
thuony  in  the  case  may  have  left  in  tbe  minds 
of  tiie  Jury  touching  the  guilt  or  innocence  of 
the  accused;  and  that  such  instruction,  with- 
out that  asked  and  refused,  was  faulty,  and 
prejudicial  to  him.  As  an  abstract  proposition 
of  law,  the  histruction  requested  Is  no  doubt 
correct,  but  the  form  is  vicious  unless  confine:! 
to  a  given  case.  Under  certain  circumstances 
and  conditions,  such  may  be,  and  undoubtedly 
is,  Uie  effect  of  good  character  proven,  but  as 
a  general  rule  applied  to  all  cases  it  cannot  be 
so  treated.  Tbe  rule  of  general  application 
Is  that  evidence  of  good  character  is  always 
admissible  In  favor  cf  the  defendant  in  a  crim- 
inal action,  and  it  should  be  weighed  and  con- 
sidered in  connection  with  all  the  other  evi- 
dence in  the  cause  in  determining  the  guilt  or 
innocence  of  the  accused;  and,  when  so  con- 
sidered, if  there  exists  In  the  minds  of  tlie 
Jury  a  reasonable  doubt  as  to  his  guilt,  he 
should  be  acquitted  (Com.  v.  Cleary  [Pa.  Sup.] 
10  AtL  1017;  Edgington  v.  U.  S.,  IT  Sup.  C;. 
72;  State  v.  Henry,  a  Jones  [X.  C]  65;  Peo- 
ple V.  Ashe,  44  Cal.  1S8;  People  v.  Iteina,  4r> 
Cal.  202;  State  v.  Donovan,  61  Iowa,  278.  Hi 
N.  W.  130;  State  v.  McMurphy,  52  Mo.  251; 
Jupltz  V.  People,  34  111.  516);  and  this  rule 
was  practically  adopted  in  State  v.  Garrand,  3 
Or.  216.  Under  the  rule,  good  characto*  of 
the  prisoner,  when  proven,  becomes  a  fact  in 
the  case,  a  circumstance  tending  in  a  greater 
or  less  degree  to  establish  his  innocence;  and 
It  is  not  to  be  put  aside  by  the  Jury  in  order 
to  hrst  doteruUue  whether  the  case  is  of  doubt- 
ful sequence  before  laying  into  the  scales  such 
f.ict  or  circumstance.  It  may,  when  thus  con- 
sidered with  other  evidence  in  the  case.  leave 
the  mind  of  the  iury  impressed  with  a  reason- 
able doubt,  or  it  may  be  sufficient  within  It- 
self to  engender  such  a  doubt  while  without 
it  tbe  other  evidence  may  be  convincing,  and 
lis  value  Is  matter  for  the  determination  of  tbe 
jury  under  all  the  existing  circumstances  and 
conditions  surrounding  each  particular  case. 
See  People  v.  Ashe,  ESdgington  v.  U.  8.,  and 
State  V.  Donovan,  supra.  The  instruction 
giv<>n,  when  properly  understood,  is  not  sub- 
versive of  tbe  rule.  The  cxmrt  first  tells  the 
Jury  tliat  good"  cliaracter  is  a  chx^umstanoe 
tending  to  show  the  improbability  of  the  de- 
fendant's guilt  of  the  crime  charged.  Such 
lieing  a  part  of  the  evidence  in  tlie  case,  the 
court  further  says,  "If,  however,  .vou  believe 
from  the  evidence  twyond  a  rea.wnable  doubt 
tliat  the  defendant  committed  the  crime  in 
question,  then  that  it  would  t>e  their  duty  to 
convict  even  though  tiiey  believed  his  good 
character  had  been  proven.  The  latter  claase 
of  the  instruction  does  not  eiimhtate  from  their 
conskieration  the  fact  or  circumstance  of  goo<l 
character.    .\s  a  simple  declaration,  the  Jury 
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were  toI<l  that  the  good  character  of  the  de- 
fendant slionld  not  stand  In  the  way  of  con- 
viction If  the  evidence  in  the  case  showed  him 
to  be  guilty  tteyond  a  reasonable  doubt 
Touching  the  latter  clause  of  the  Instruction, 
the  case  of  State  v.  Henry,  supra,  Is  much  in 
point.  Battle,  J.,  In  speaking  for  the  court, 
says:  "Such  a  remark,  properly  understood, 
does  not  withdraw  the  consideration  of  char- 
acter from  the  Jury.  It  presupposes  that  the 
tratimony  of  character  has  been  duly  weighed 
by  them,  and  it  can  legitimately  operate  only 
as  a  caution  to  the  Jury.  Thus  the  testimony' 
Is  not  of  Itself  to  preponderate  over  all  the 
other  facts  and  circumstances  given  in  evi- 
dence, and  thus  produce  an  acquittal,  merely 
because  the  party  charged  bad  previously 
borne  a  good  character."  In  State  v.  McMor- 
pby,  supra,  the  court  say:  "In  all  cases, 
whether  tlie  evidence  of  guilt  is  circumstantial 
or  positive,  the  good  diaracter  of  the  accused 
Is  proper  evidence  to  go  to  the  Jury  on  the 
plea  of  not  guilty.  If,  however,  the  jury  Is 
satisfied  of  the  prisoner's  guilt  from  all  the 
other  facts  and  circumstances  detailed  in  the 
evidence,  his  good  character  cannot  be  looked 
to  as  a  ground  of  acquittal."  This  language 
is  even  stronger  than  that  la  which  the  hi- 
struction  is  formulated,  and  the  court  was 
not  in  error  hi  adopting  the  course  pursued. 

Another  objection  is  made  and  exception 
saved  to  the  court's  instruction  to  the  effect 
that  the  bomldde  of  the  three  Maches  was  all 
one  transaction.  If  It  be  conceded  that  the 
Instrnctlon  was  wrong,  as  a  matter  of  law, 
under  the  facts  as  they  really  existed.  It  could 
not  have  injured  the  defendant,  as  he  based 
his  defense  uptm  the  theory  that  Ben  Macbe, 
Jr.,  assaulted  him  first,  and  that  In  resisting 
the  a.w.inlt  the  old  gentlemen  was  killed  unin- 
tentionally, his  death  resulting  from  a  continu- 
ous transaction  commencing  with  the  assault  of 
the  young  man  upon  the  accused.  So  that  the 
Instruction  was  In  strict  accord  with  his  line 
of  defense,  and  of  this  he  cannot  complaha. 
These  CMisiderations  afllrm  the  judgment  of 
the  court  below. 


TURNER  et  al.  v.  COLK  et  al. 

(Supreme  Court  of  Oregon.    July  31,  1897.) 

Water  Riobtb — Ghants— ABANnoxuBNT. 

1.  The  right  to  water  for  hrriKatlon,  when  ap- 

Eurteuant  to  land,  will  pass  with  a  grant  of  the 
md  without  mention  being  uiade  thereof,  al- 
though the  grantor  u  not  aware  of  the  existence 
of  the  right. 

2.  An  adminiatrator  does  not  abandon  the  wa- 
ter rights  appurteoaut  to  decedent's  estate  by 
mere  nonusor  during  one  irrigating  season. 

Appeal  from  circuit  court,  Malheur  county; 
Robert  Kakin,  Judge. 

Suit  by  A.  W.  Turner  and  another  against  J. 
L.  Cole  and  others.  From  decree  for  phiintlfT 
Turner,  defendants  and  said  Turner  appeaL 
Modlfled. 

J.  L.  Rand  and  J.  J.  Balleray,  for  plaintiffs. 
Ij.  B.  Oox,  for  d^endanta. 


WOLVERTON,  3.  Ttc  purpose  of  this  suit 
Is  to  determine  the  priority  of  conflicting  watei 
rights  as  between  Turner,  (me  of  the  plaintiffs, 
and  the  defendants  Cole  and  Kendall  and  C.  J. 
Gray.  The  plaintiff  claims  to  have  acquired 
his  right  by  appropriation  and  use  of  the  wa- 
ters of  Willow  creek,  diverted  therefrom  by 
means  of  two  ditches,  which  tap  the  creek, 
one  upon  each  side,  in  the  S.  E.  14  of  section 
10.  township  16  S.,  range  43  E.,  In  Malheur 
county.  Willow  creek  nms  In  a  southeasterly 
course,  and  these  ditches  are  so  constructed  tliat 
they  encompass  upon  the  north,  east,  and  west 
the  principal  portion  of  plaintiff's  lauds.  With- 
in their  compass  are  fotmd,  also,  some  road 
lands  used  by  plaintiff,  and  adjoining  his.  The 
ditch  through  which  Gray  claims  his  appropria- 
tion taps  said  creek  about  1^  miles  above  those 
of  plaintiff,  and  the  Cole  and  Kendall  ditch 
some  8  miles  above.  The  questions  to  be  con- 
sidered are  almost  exclusively  of  tact,  and, 
there  being  much  conflict  in  the  testimony,  no 
good  purpose  can  be  served  by  attempting  to 
harmonize  It,  and  hence  we  will  briefly  state 
our  conclusions  vlthout  comment  thereon. 

Turner  Is  now  the  owner  of  the  S.  E.  %  of  sec- 
tion 10,  the  N.  W.  %  and  the  N.  B.  %  of  the 
a  W.  %  of  section  14,  township  16  S.,  range 
43  B.  His  title  thereto  oomea  through  mesne 
conveyances,  the  S.  B.  %  of  section  10  trmn 
Jonathan  Keeney,  the  N.  W.  %  of  the  N.  W.  % 
of  section  14  from  John  A.  Garvin,  and  the  re- 
mainder from  Edward  W.  Imbler,  all  of  whom 
acquired  from  the  government  Early  in  1871 
Fred  Cable  and  Bdward  Price  were  settlers 
upon  the  tracts  subsequently  acquired  by  Keen- 
oy  and  Imbler,  and  the  plahrtiff  was  a  settler 
upon  a  tract  of  120  acres  lying  to  the  south 
and  adjoining  the  Imbler  tract  In  March  of 
that  year  Cable,  Price,  and  Turner  commenced 
the  construction  of  the  plaintUTs  dltchee,  and 
upon  their  completion,  probably  In  June  follow- 
ing, diverted  the  water  ttom  Willow  creek. 
By  agreement  each  was  to  have  a  joint  Interest 
in  the  ditches  and  hi  the  appropriation  to  be 
made  thereby.  The  purpose  for  which  the  di- 
version was  made  Is  evidenced  by  a  notice, 
signed  by  Price,  bearing  date  April  3,  1871,  and 
recorded  in  the  county  clerk's  ofllce  at  Baker 
City,  May  6,  1871,  whereby  be  claimed  1,200 
inches  of  water,  to  run  in  a  ditch  then  bdng 
constructed  by  him,  for  irrigating  purposes.  It 
is  not  claimed,  howevM",  that  more  than  600 
Inches  of  water  were  diverted  or  appropriated, 
and  the  plaintiff  dalms  to  have  secured  an  ap- 
propriation of  two-thirds  tb»eof.  It  is  clear 
that  there  was  a  diversion  of  water  through 
these  ditches  prior  to  any  appropriation  by  ei- 
ther of  the  defendants.  The  evidence  does  not 
establish  any  contractual  relations  between 
Cable  and  Keeney,  either  db«ctly  or  Indirectly, 
touching  his  settler's  rights  in  the  S.  B.  ^  of 
section  10,  and  It  is  not  amwrent  that  Keeney 
ever  acquired  such  rights  from  Cable.  The 
testimony  furnishes  but  a  bare  intimation  that 
such  was  the  case.  Mr.  Imbler  was  asked: 
"Do  yon  know  how  much  hay  was  cut  on  the 
place  owned  by  Cable,  and  afterwards  sold  by 
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him  to  Keeney?'  to  which  he  replied:  "No,  sir; 
after  Keeney  got  it,  he  cut  quite  a  lot  of  hay." 
This  Is  all  the  reference  that  is  made  to  such  a 
sale,  and  the  answer  does  not  establish  any- 
thing r^ardlng  It.  So  that,  in  so  far  as  the 
Cable  appropriation  la  concerned,  and  that 
which  Is  claimed  to  be  appurtenant  to  the  tract 
then  occupied  by  him,  there  is  a  complete  fail- 
ure of  proof  by  which  to  establish  title  in  the 
plaintiff  reachUig  back  to  the  inception  of  the 
alleged  right,  and  this  disposes  of  one-half  of 
the  appropriation  which  he  is  now  seeking  to 
establish.  As  between  Price  and  Imbier  it  is 
very  satisfactorily  shown  that  Imbier  purchas- 
ed the  former  settler's  rights,  and  acquired 
from  him  a  transfer  of  possessicoi,  which  would 
carry  with  It  whatever  water  appropriation 
was  appurtenant  thereto.  Hindman  r.  Rizor, 
201  Or.  112,  27  Pac.  13.  The  several  deeds 
through  which  the  plaintiff  connects  bis  title 
with  that  of  Imbier  make  no  special  mention 
of  the  appropriation  of  any  water  right  acquir- 
ed through  these  ditches;  but,  If  appurtenant 
to  the  land,  it  would  pass  with  the  grant  in 
general  terms.  Simmons  y.  Winters,  21  Or.  35, 
27  Pac.  7.  The  Price  or  Imbier  tract  consists 
of  100  acres,  and,  from  what  we  can  gather 
from  the  testimony  as  it  comes  to  us,  very 
neariy  all  of  it  lies  under  these  ditches,  and  la 
sosceptlble  of  Irrigation  therefrom.  In  its  wild 
state  the  land  produced  native  grasses,  prin- 
cipally what  Is  known  In  that  section  of  the 
country  as  "blue  Joint,"  "red  top,"  and  "rye 
grass."  These  grow  upon  low  lands,  where 
the  water  overflows  In  the  late  spring  and  early 
summer,  in  such  abundance  that  they  are  cut 
for  hay  and  fed  to  stock  in  the  winter  season. 
During,  the  time  that  Imbier  occupied  the  land, 
from  1872  to  1876,  be  sowed  six  or  eight  acres 
of  timothy,  since  which  thne  other  tame  grass- 
es have  been  sown,  until  at  the  present  time  It 
produces  principally  timothy,  red  top,  and  al- 
falfa, and  these  are  matured  and  cut  for  bay. 
The  ditches  have  been  utilized  as  a  means  of 
constructing  a  fence,  for  drainage,  and  for  irri- 
gation; but  there  is  much  conflict  in  the  testi- 
mony touching  the  real  purpose  for  which  they 
were  originally  constructed.  We  think  It  has 
been  shown,  however,  that  drainage  was  neces- 
sary to  good  husbandry  in  the  flrst  instance, 
so  as  to  control  the  water  B\q)ply,  but  after  tliat 
was  accomplished  the  use  of  the  water  was  as 
necessary  to  the  production  of  the  hay  crop 
as  before,  and  was  supplied  by  means  of  the 
ditches.  Mr.  Reeves,  a  very  intelligent  witness, 
says,  touching  the  land  at  the  time  Price  lived 
on  It:  "There  was  a  portion  of  the  Price  land, 
and  a  good  deal  other  of  Willow  creek  meadow 
land,  that  needed  more  draining  than  Irrigation, 
but  after  you  drained  It,  and  turned  this  water 
off,  by  turning  it  on  again  It  would  produce 
more  hay."  Now,  ever  since  the  construction 
of  these  ditches  the  water  has  been  utilized 
through  them,  for  the  irrigation  of  these  mead- 
ow lands,  with  possibly  an  exception  of  a  year 
now  and  then.  The  grasses  have  also  been  Im- 
proved by  supplanting  them  in  a  great  measure 
with  the  tame  varieties,  so  that  the  production 


of  hay  from  these  premises  has  grown  Into  a 
valuable  industry.  The  water  has  also  been 
put  to  other  uses  upon  this  land  by  means  of 
said  ditches.  It  has  been  used  for  irrigating 
gardens,  for  producing  small  quantities  of 
grain,  and  for  stock  and  domestic  purposes; 
and  we  think  there  tias  been  an  appropriation 
of  water  through  and  by  means  of  these  ditch- 
as  for  a  beneficial  use  that  is  appurtenant  to  the 
lands  settled  by  Price,  and  afterwards  patented 
to  Imbier,  and  that  such  appropriation  relates 
to  the  time  of  their  construction.  The  extent 
of  the  appropriation  must  be  determined  by  the 
quantity  of  water  used,  and  the  time  of  its  use^ 
as  it  is  the  policy  of  the  law  that  none  shall  be 
I)ermitted  to  go  to  waste  when  it  can  be  appro- 
priated for  a  beneficial  purpose  elsewhere.  The 
season  during  which  these  meadow  lands  are 
Irrigated  begins  in  April  or  May,  and  terminates 
the  latter  part  of  June  or  the  1st  day  of  July; 
and  from  a  concensus  of  the  testimony  we  find 
that  they  do  not  require  the  full  supply  needful 
for  the  production  of  crops  upon  the  higher  and 
drier  lauds  In  the  vicinity,  yet  a  substantial 
amount  Is  necessary  to  a  successful  use  ttiereoC 
During  the  remaining  summer  and  fall  moatba, 
however,  there  Is  less  use  for  water  for  irriga- 
tion and  domestic  purposes.  In  view  of  these 
considerations,  we  think  the  plaintiff  is  entitled 
to  an  appropriation  of  100  inches  of  water  from 
Willow  creek  from  the  1st  of  April  to  the  mid- 
dle of  July,  and  60  inches  thereafter,  prior  In 
time  and  superior  In  right  to  any  appropriation 
of  the  defendants. 

It  Is  contended  that  there  was  an  abandon- 
ment by  plaintlfTs  predecessors  of  this  appro- 
priation, and  stress  Is  laid  upon  the  testimony 
of  Gleim,  who  says,  "I  did  not  buy  any  water 
right,  nor  sell  any,  and  knew  nothing  aboat 
any  such  right,"  and  on  Lockett,  who  says,  "I 
did  not  buy  any  water  right,  did  not  claim  any, 
end  did  not  s^I  any."  Glenn  was  the  admin- 
istrator of  the  estate  of  Jonatlian  Keeney  from 
September,  1878,  until  some  time  in  the  winter 
of  1879,  but,  aside  from  this,  never  owned  or 
possessed  any  interest  In  the  lands,  nw  did  he 
claim  any,  except  that  he  says  he  traded  Mr. 
Imbier  a  claim  on  the  Owyhee  river  for  his 
place  on  Willow  creek,  and  had  Imbier  make 
his  deed  direct  to  Keeney.  He  testifies  that, 
while  he  was  such  administrator,  he  superin- 
tended the  management  of  the  place,  and  that 
be  made  no  use  of  the  water  during  that  time. 
The  title  of  the  land  passed  by  deed  from  the 
Keeney  heirs  to  Lockett,  and  not  by  adminis- 
trator's deed.  Glenn  was  without  power  or 
authority  to  relinquish  or  abandon  the  appro- 
priation appurtenant  thereto  by  a  simple  dis- 
claimer of  title,  and  his  nonuser  of  tiie  water 
for  the  short  time  he  was  in  possession  did  not 
operate  as  an  abandonment.  Lockett  bought 
the  land  in  November,  1879,  and  sold  It  in  Jan- 
uary or  February,  1S80.  He  never  had  occa- 
sion to  crop  it,  or  to  irrigate  It,  and  what  he 
now  says  itertains  to  hla  understanding  of  what 
he  acquired  and  held  by  his  deed,  and  what  he 
transferred  to  his  successor.  There  was  no 
attempt  made  by  blm  to  reUuiuish  any  appro- 
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priation  appurtenant  to  the  land,  nor  does  It  ai>- 
pear  that  he  ever  had  any  such  Intention  while 
In  the  ownership,  without  which  "there  can  be 
no  abandonment."  Wlmer  v.  Simmons,  27  Or. 
1,  39  Pac.  6.  Nor  can  such  Intent  be  Inferred 
from  the  acts  of  Lockett  while  he  owned  the 
land.  The  acts  of  Glenn  and  Lockett  do  not 
constitute  an  abandonment,  and  the  testimony, 
aside  from  theirs,  tending  to  show  nonuser 
from  time  to  time  Is  Insufficient  to  establish  It. 

We  have  very  carefully  examined  the  testi- 
mony touching  the  prior  appropriation  claimed 
by  the  defendants,  and  we  believe  the  findings 
of  the  court  below  are  In  accord  therewith. 
The  decree  will  be  modified  as  Indicated  by 
this  opinion. 

(SI  Or.  249) 

GOLDSMITH  v.  CITY  OP  BAKER  CITY. 

(Supreme  Court  of  Oregon.    Jolx  31,  1897.) 

Action  against  Citt — City  Warrant. 

The  holder  of  a  city  warrant,  payment  of 

which  has  been  refused  for  lack  of  funds,  is  not 

restricted  to  proceedings  by  mandamus,  bnt  may 

sue  the  city  thereon,  nothvrithstanding  Code,   { 

352,  providing  that  execution  shall  not  issue  on 

a  judgment  against  a  public  corporation,  but  that 

on  presentation  of  a  certified  transcript  of  the 

docket,    and    memorandum    of    the    satisfaction 

thereof,  the  proper  ofBcer  of  the  corporation  shall 

draw  an  order  on  its  treasurer  for  the  amount  of 

tlie  Judgment,  which  shall  be  presented  and  paid 

like  other  orders  on  the  treasurer. 

Appeal  from  circuit  court.  Baker  county; 
Bobert  Eakia,  Judge. 

Action  by  B.  Goldsmith  against  the  city  of 
Baker  City.  A  demurrer  was  sustained  to 
the  complaint,  and  plaintiff  appeals.  Re- 
Tcrsed. 

This  Is  an  actios  against  Baker  City  to  re- 
cover the  sum  of  $2,403.26,  alleged  to  be  due 
upon  certain  city  warrants  Issued  to  various 
persons  and  assigned  to  the  plaintiff.  The 
complaint  contains  53  sepai-ate  causes  of  ac- 
tion, and  the  averments  of  each  being  sub- 
stantially the  same,  except  as  to  the  date, 
name,  and  amount.  It  will  be  sufficient  for  the 
purpose  of  the  question  Involved  to  set  out 
the  allegations  of  the  first  cause  of  action, 
which  are  as  follows:  "That  defendant  is,  and 
at  all  times  herein  mentioned  was,  a  munic- 
ipal corporation.  Incorporated,  organized,  and 
existing  under  and  pursuant  to  the  laws  of 
the  state  of  Oregon.  That  on  October  1,  1800, 
the  defendant  executed  and  delivered  to  one 
Irene  Small  its  certain  warrant.  In  words  and 
figures  following,  to  wit:  'Class  B.  Baker 
City,  October  1st,  1890.  No.  75.  $1.25.  To 
the  Treasurer  of  Baker  City,  Oregon:  Pay  to 
Lene  Small  or  bearer  one  and  >°/i<io  dollars, 
for  5  drills  to  Sept.  20.  Fire,— and  charge  to 
the  general  fund.  By  order  of  the  common 
council.  S.  B.  McCorJ,  Mayor.  Wm.  H. 
Paekwood,  Sr..  Auditor  and  Clerk.'  That  on 
February  2,  1891,  said  warrant  was  duly  pre- 
sented to  the  treasurer  of  the  defendant,  and 
payment  thereof  then  demanded.  That  pay- 
ment was  then  refused,  and  said  refusal  was 
indorsed  In  words  and  figures  following,  to 


wit:  "Presented  Feb.  2nd,  1891.  No  funds. 
This  warrant  draws  interest  from  this  date  at 

8  per  cent  per  annum.    Page  82,  vol . 

B.  F.  Murphy,  City  Treasurer.'  That  prior 
to  the  bringing  of  this  action  said  Small  sold 
said  warrant,  and,  for  a  valuable  considera- 
tion, assigned  all  his  Interest  therein  to  plain- 
tiff. That  no  part  of  said  warrant,  principal 
or  interest,  has  been  paid."  The  court  below 
sustained  a  demurrer  to  the  complaint  on  the 
ground  that  an  action  at  law  cannot  be  main- 
tained on  the  warrants  in  suit,  but  that  the 
remedy  is  by  mandamus,  and  plaintiff  appeals. 

Walter  S.  Perry,  for  appellant  Will  R. 
King,  for  respondent. 

BEAN,  3.  (after  stating  the  facts).  By  sec- 
tion 352  of  the  Code  it  is  provided.  In  effect, 
that  no  execution  shall  issue  on  a  Judgment 
recovered  against  a  public  corporation  of  the 
state,  but  that  upon  the  presentation  of  a  cer- 
tified transcript  of  the  docket,  and  memoran- 
dum of  the  satisfaction  thereof,  the  proper 
officer  of  the  corporation  shall  draw  an  order 
on  Its  treasurer  for  the  amount  of  the  Judg- 
ment In  favor  of  the  person  for  whom  the 
same  was  given,  and  which  order  shall  there- 
after be  presented  for  payment  and  paid  with 
like  effect  and  la  like  manner  as  other  orders 
upon  the  treasury  of  the  corpoialion.  In  view 
of  this  provision  of  the  statute,  the  defendant 
contends  that  the  only  remedy  on  a  city  war- 
rant is  by  mandamus,  because  all  the  plain- 
tiff could  obtain  on  a  Judgment  in  his  favor 
In  an  action  at  law  would  be  another  warrant 
issued  In  the  manner  provided  by  the  statute, 
and  he  would  therefore  be  in  no  better  posi- 
tion than  before.  But,  although  no  execution 
can  issue  on  a  Judgment  recovered  against  a 
municipal  corporation.  It  does  not  follow  that 
the  holder  of  a  city  warrant  like  those  In  suit 
should  be  denied  the  right  to  sue  the  munic- 
ipality thereon,  and  reduce  his  claim  to  a  Judg- 
ment. These  warrants  are  but  evidence  of 
indebtedness,  and  constitute  no  final  adjudica- 
tion, as  against  the  city,  of  the  claims  which 
they  represent  They  afford  prima  facie  evi- 
dence that  the  city  Is  legally  Indebted  to  the 
bolder  thereof,  but  do  not  conclude  It  on  that 
point  They  are.  In  legal  effect,  nothing  more 
than  nonnegotlable  promis.sory  notes  of  the 
city,  open  to  all  defenses  in  the  hands  of  bona 
fide  holders  available  as  between  the  original 
parties.  Clark  v.  City  of  Des  Moines,  19 
Iowa,  199;  Wall  v.  Monroe  Co.,  103  IT.  S.  77. 
As  said  by  Mr.  Justice  Field  in  the  case  last 
referred  to:  "There  has  been  a  great  number 
of  decisions  in  the  courts  of  the  several  states 
upon  Instruments  of  this  kind,  and  there  is 
little  diversity  of  opinion  respecting  their  char- 
acter. All  the  courts  agree  that  the  Instru- 
ments are  mere  prima  facie,  and  not  conclu- 
sive, evidence  of  the  validity  of  the  allowed 
claims  against  the  county  by  which  they  were 
is.<iued.  The  county  is  not  estopped  from 
questioning  the  validity  of  the  claims,  and 
when  this  is  conceded  the  Instruments  con- 


Digitized  by 


Google 


974 


40  PACIFIC  BBFOBXEB. 


(Or. 


elude  nothing  as  to  other  demands  between 
the  parties."  And  to  the  same  effect  are  1 
Dill.  Mim.  Corp.  t  487;  1  Daniel,  Neg.  Inst.  { 
427;  1  Rand.  Com.  Paper,  i  337.  This  being 
80,  it  would  be  competent  for  the  defendant 
to  urge  their  InTalldity  as  a  ground  for  refus- 
ing to  pay  the  warrants  In  question;  and,  as 
an  action  at  law  Is  the  simplest  and  most  ef- 
ficient way  of  determining  that  question,  no 
good  reason  can  be  suggested  why  the  plain- 
tiff may  not  resort  to  It,  and  reduce  his  de- 
mands to  Judgment,  If  be  is  able  to  do  so,  and 
thus  conclude  defendant's  liability  thereon. 
The  question  as  to  what  benefit  he  may  derive 
from  a  Judgment  In  his  favor,  or  how  he  will 
proceed  to  enforce  Its  payment,  can  cut  no 
figure  at  this  time.  The  right  of  action  in 
the  plaintiff,  and  the  liability  of  defendant  to 
suit,  exist;  and  the  courts  cannot  shut  their 
doors  against  the  plaintiff  because  be  may 
have  to  resort  to  a  proceeding  by  mandamus, 
In  lieu  of  an  execution,  to  enforce  the  pay- 
ment of  any  Judgment  which  he  may  recover. 
As  said  by  Mr.  Justice  Cole  in  disposing  of  a 
similar  objection  In  Terry  v.  City  of  Milwau- 
liee,  15  Wis.  545:  "It  may  be  said  that  a 
party  obtaining  Judgment  against  the  city  on 
one  of  these  school  orders  will  be  in  no  better 
condition  than  before,  but  will  have  to  resort 
to  a  mandamns  to  compel  the  city  authorities 
to  levy  and  collect  a  tax  to  discharge  It  This 
may  all  be  true,  bnt  It  still  affords  no  satis- 
factory reason  why  he  should  be  deprived  of 
his  action  upon  the  orders.  The  remedy  may 
not  advance  him  much  towards  realizing  his 
money,  but  the  courts  cannot  shut  their  doors 
against  him  on  that  ground.  If  they  are  Just 
and  legitimate  claims  against  the  city,  he  is 
entitled  to  hla  remedy,  although  that  remedy 
may  not  be  very  effectual  for  the  purpose  for 
which  it  Is  Invoked."  And  in  City  of  Conners- 
vllle  V.  ConnersvlUe  Hydraulic  Co.,  86  Ind. 
184,  where  the  question  was  squarely  pre- 
sented as  to  whether  a  city  should  be  sued 
upon  a  warrant  drawn  upon  the  treasurer  by 
the  proper  officers,  or  whether  the  holder  of 
the  warrant  must  proceed  by  mandate,  the 
court,  speaking  through  Mr.  Justice  Elliott, 
says:  "There  can  be  no  doubt  as  to  the  right 
of  the  holder  of  a  corporation  order  or  war- 
rant to  maintain  an  ordinary  civil  action  up- 
on It,  nor  can  there  be  any  doubt  that  he  is 
not  bound  to  resort  to  the  extraordinary  rem- 
edy of  mandate.  It  is  well  settled  that  ordi- 
nary actions  may  be  maintained  against  mu- 
nicipal corporations  upon  their  contracts  as 
well  as  for  their  torts.  Demands  against  a 
municipal  corporation  may  be  reduced  to  Judg- 
ment In  like  manner  as  similar  demands 
against  natural  persons,  and,  where  any  ordi- 
nary civil  action  will  attain  this  end,  it  Is 
never  necessary  to  resort  to  the  extraordinary 
remedy  of  mandate.  It  is  true  that  the  pub- 
lie  proi^erty  cannot  be  seized  upon  execu- 
tion, but  this  does  not  affect  the  right  to  sue 
iiUd  obtain  Judgment.  It  is  one  thing  to  ob- 
tain a  Judgment,  and  another  thing  to  enforce 
its  collection."     This  same  rule  is  recognized, 


either  db«ctly  or  indirectly,  In  the  following 
cases:  Travelers'  Ins.  Co.  v.  City  of  Denver, 
11  Colo.  434,  18  Fac.  536;  Clark  v.  aty  of 
Des  Moines,  19  Iowa,  199;  IntonatiODal  Bank 
V.  (Yanklln  Co.,  65  Mo.  106;  Mills  Co.  Nat 
Bank  v.  Mills  Co.,  07  Iowa,  697,  25  N.  W.  88*; 
Knapp  V.  Mayor,  etc.,  of  Hobokeu,  38  X.  J. 
Law,  371;  Simmons  v.  Davis,  18  B.  L  46,  26 
Atl.  691.  The  doctrine  prevails  goierally  In 
this  country,  that  a  Judgment  against  a  pub- 
lic corporation  cannot  be  enforced  by  an  ordi- 
nary execution,  but,  notwithstanding  this  fact 
the  conflict  In  the  adjudged  cases  is  not 
whether  the  holder  of  a  city  warrant  may 
maintain  an  action  thereon,  but  whether  he 
must  not  do  so,  and  reduce  his  claim  to  a 
Judgment,  before  he  is  entitled  to  the  eitraoi^ 
dlnary  remedy  of  mandamus.  In  the  courts 
of  the  United  States  a  Judgment  at  law  is  nec- 
essary to  support  such  writ  (Davenport  v. 
Dodge  Co.,  105  U.  S.  237),  and  the  same  rale 
prevails  in  many  of  the  states,  while  in  otb- 
ers  resort  may  be  had  to  mandamus  in  the 
first  instance.  But,  so  far  as  we  have  beea 
able  to  ascertain,  the  case  of  Cloud  v.  Town 
of  Sumas  (Wash.)  37  Pac.  305,  stands  al<Hie 
in  holding  that  the  remedy  on  an  ordinary 
city  warrant  Is  exclusively  by  mandamns,  and 
that  no  action  thereon  can  be  maintained. 
And  we  are  not  sufficiently  impressed  with 
the  soundness  of  the  reasoning  of  the  court  in 
that  case  to  follow  it  In  opposition  to  the  great 
weight  of  authority.  The  case  of  State  v. 
Dodge  Co.,  10  Neb.  20,  4  N.  W.  370,  would 
seem,  at  first  glance,  to  announce  the  same 
doctrine  as  Cloud  v.  Town  of  Sumas;  but  this 
decision  was  predicated  on  the  provisions  of 
the  statute  authorizing  the  creation  of  the  lia- 
bility in  suit,  and  therefore  cannot  be  well  re- 
garded as  in  point  In  this  discussion.  It  fol- 
lows from  these  views  that  the  court  below 
was  in  error  in  sustaining  the  demurrer  to  the 
compLnlnt,  and  the  Judgment  must  be  revers- 
ed and  the  cause  remanded  for  such  further 
proceedings  as  may  be  proper,  not  inconsist- 
ent with  this  opinion. 


STEEL  V.  PARRELL  et  al. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 
Trifliso  Ekkors. 
A    decree    erroneoosly    giving    plaintiff   the 
amount  of  the  interest  on  $2.24  at  10  per  cent, 
per  annum  for  three  or  four  years  works  no  ap- 
preciable injury. 

Appeal  from  circuit  court.  Union  county; 
Robert  Eakln,  Judge. 

Suit  by  R.  M.  Steel  against  John  Farrell  and 
another.  From  a  Judgment  for  plaintiff,  de- 
fendants appeal.     Affirmed. 

J.  D.  Slater  and  J.  W.  Knowles,  for  appel- 
lants.    C.  H.  Finn,  for  respondent 

PER  CURIAM.  This  is  a  suit  to  foreclose 
a  mortgage  upon  certain  real  property.  The 
material  facts  are:  That  <»i  December  27, 
1889,  the  defendants,  John  Farrell  and  Aman- 
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da,  bis  wife,  belns  indebted  to  tbe  First  Na- 
tloual  Bank  of  Island  City,  Or.,  In  tbe  sum 
of  $3,975.23,  executed  to  It  tbelr  promissory 
note  for  that  amount,  and,  desiring  to  secure 
tbe  payment  tbereof,  and  to  obtain  further 
credit,  plaintiff,  at  their  request,  and  for  their 
accommodation,  guarantied  to  pay  the  same, 
and  also  agreed  that,  If  any  payments  were 
made  thereon  by  the  makers,  be  would  be 
liable  for  such  future  advances  as  might  be 
made  to  tbem  by  tbe  bank  at  any  time  within 
three  years,  not  exceeding  the  amount  speci- 
fied In  the  obligation;  and  in  consideration 
for  the  liability  thus  assumed  Farrell  and 
wife  executed  to  blm  a  mortgage  upon  certain 
real  property,  conditioned  that  If  they  made 
default  in  tbe  payment  of  said  note  or  ad- 
vances, and  plaintiff  was  compelled  to  pay 
tbe  same,  or  any  part  thereof,  the  amount  so 
paid  should  become  a  lien  upon  the  said  prem- 
ises, and  be  foreclosed  in  tbe  manner  prescrib- 
ed by  law.  That  on  May  22,  ISOo,  FarreU  and 
wife  owed  the  bank  the  sum  of  $3,327.40,  and, 
having  made  default  la  the  payment  tbereof 
npon  demand,  plaintiff  paid  the  same,  and 
brings  this  suit  to  recover  that  amount  and 
Interest  thereon  at  tbe  rate  of  10  per  cent,  per 
annum,  and  to  foreclose  the  lien  of  bis  mort- 
gage. Tbe  canse  being  at  Issue,  a  trial  was 
bad  resulting  In  a  decree  as  prayed  for,  from 
which  the  defendants  appeal. 

The  defendants'  counsel,  having  failed  to 
file  a  brief  at  the  time  this  cause  came  on  for 
trial,  obtained  permission  to  make  an  oral 
argument  and  submit  their  brief  within  15 
days,  which  have  long  since  expired,  without 
availing  themselves  of  the  privilege,  notwith- 
standing which  we  have  carefully  examined 
the  evidence,  and  conclude  that  it  fully  sup- 
ports the  findings  of  the  trial  court  Tbe  rec- 
ord shows  that,  in  addition  to  tbe  original 
debt  the  defendants  were  charged  with  cer- 
tain sums  of  money  paid  at  their  request  on 
account  of  taxes  levied  upon  the  mortgaged 
premises,  premiums  paid  for  keeping  the  build- 
ings thereon  Insurtd,  repairs  on  the  buildings, 
and  the  cost  of  a  bam  built  upon  said  prem- 
ises, which,  at  the  time  the  mortgage  was  ex- 
ecuted, were  leased  to  certain  persons,  and,  as 
additional  security,  defendants  assigned  to 
plaintiff  these  leases  and  the  rents  accruing 
thereunder,  which,  when  collected,  were  cred- 
ited upon  tbe  debt  to  the  bank,  and  this  cred- 
it was  further  augmented  by  money  received 
from  an  insurance  company  on  account  of  the 
loss  by  fire  of  a  building  erected  upon  the  de- 
mised premises.  Interest  at  10  per  cent,  was 
computed  upon  the  additional  Indebtedness, 
and  a  like  rate  allowed  upon  the  credits  until 
they  exceeded  the  interest,  when  they  were 
applied  in  reducing  the  principal.  In  one  In- 
stance, however,  under  the  date  of  April  13, 
1892,  a  credit  of  $41.05  is  allowed  on  account 
of  rent  collected,  while  a  charge  of  $43.80  is 
made  on  account  of  interest,  thereby  increas- 
ing the  principal,  bat  In  such  a  small  degree 
as  to  work  no  appreciable  injury.  Based  upon 
tbla  computation,  plaintiff  was  compelled  to 


pay  the  bonk,  under  bit  fuaranty,  tbe  sum 

demanded  by  it,  whlcb,  at  10  per  cent  Inter- 
est, amounts  to  tbe  sum  awarded  him  in  tbe 
decree.  Ck>unsel  for  defendants  contended,  at 
the  argument,  that  tbe  contract  entered  into 
between  tbe  parties  was  to  apply  the  rents 
collected  to  the  payment  of  tbe  original  debt 
and,  Iiad  this  agreement  been  observed,  and 
tbe  amount  received  on  account  of  insurance 
applied  In  tbe  same  manner,  plaintiff's  liabil- 
ity would  have  been  discharged.  Examining 
the  mortgage  executed  by  Farrell  and  wife,  it 
shows  that  plaintiff  not  only  guarantied  the 
payment  of  tbe  original  debt  but  also  obli- 
gated himself  to  pay  all  other  sums,  not  ex- 
ceeding tbe  original  amount  that  might  be  ad- 
vanced by  tbe  bank  for  a  period  of  three  years 
from  the  date  of  the  mortgage.  A  fair  con- 
struction of  the  terms  of  this  contract  leads 
us  to  the  conclusion  that  it  was  understood 
between  the  parties  to  It  that  if  defendants 
received  additlooal  sums  from  the  bank,  the 
rents  so  collected  should  be  first  applied  tu 
the  payment  of  sucb  sums.  The  original  note 
became  due  six  months  after  Its  execution, 
and  bore  interest  from  maturity  at  the  rate 
of  10  per  cent  per  annum,  and  the  same  rate 
was  charged  upon  all  sums  so  advanced  by 
tbe  bank.  While  tbe  contract  does  not  par- 
ticularly specify  what  rate  was  chargeable  on 
account  of  these  advances,  yet  It  appears  tliat 
defendants  were  aware  of  and  practically  aa- 
sented  to  the  compntatlon  at  the  rate  adopt- 
ed. It  also  appears  that  Amanda  Farrell  oon- 
veyed  to  plaintiff  160  acres  of  land  whlcb  It 
is  claimed  he  agreed  to  accept  as  a  payment 
of  tbe  sum  of  $1,000  on  account  of  bis  aa- 
sumed  liability  before  It  bad  attached.  This 
land,  at  the  time  it  was  so  conveyed,  was  in- 
cumbered with  a  mortgage,  and  also  attached 
for  tbe  grantor's  debt;  and,  while  the  evi- 
dence Is  quite  conflicting,  we  think  there  was 
no  agreement  to  accept  this  tract  as  a  pay- 
ment but  tbe  plaintiff  holds  the  legal  title 
thereto  In  trust  for  this  defendant  npon  the 
repayment  of  bis  debt  and  interest  We  think 
tbe  decree  complained  of  Is  fully  supported  by 
tbe  evidence,  and  hence  it  follows  that  it 
must  be  affirmed,  and  It  Is  so  ordered. 


OGDEN  cm  ST.  RT.  CO.  T.  WRIOITT  et  al. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 
Trustbss— Pehsonal  Liabilitt. 
One  Bijming  a  note  "as  trustee  of"  another 
Is  prima  facie  personally  liable. 

Appeal  from  circuit  court.  Union  county; 
Stephen  A.  Lowell,  Judge. 

Action  by  the  Ogden  City  Street-Railway 
Conii>nuy  against  W.  T.  Wright  and  another. 
From  a  judgment  for  defendants,  plaintiff  ap- 
peals.    Keversed. 

This  is  an  action  by  plaintiff,  a  corporation, 
against  W.  T.  Wright  and  F.  U  Richmond  in 
their  individual  capacity  to  recover  on  two 
promissory  notes,  one  of  which  la  aa  toliowa: 
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•'?767.42.  Portland,  Oregon,  May  30th,  18M. 
On  or  before  30th  Nov.,  1895,  aftM  date,  with- 
out grace,  for  yalue  received,  I  promise  to 
pay  Ogden  City  Street-Rallway  Company  sev- 
en hundred  and  fifty -seven  and  "^/loo  dol- 
lars and  Interest  thereon  from  date  at  a  rate 
of  eight  per  cent,  per  annum  from  date  nntU 
paid,  all  In  U.  S.  gold  coin;  and  I  further 
agree  to  pay  all  taxes  and  assessments  which 
may  be  levied  or  assessed  to  the  header  of  this 
note  on  account  thereof,  and  in  case  suit  or  ac- 
tion instituted  to  collect  this  note,  or  any  por- 
tion thereof,  to  pay  such  further  sum  as  the 
court  may  adjudge  reasonable  as  attorney's 
fees  In  snld  suit  or  action.  F.  !•.  Richmond, 
as  trustee  of  F.  Nodine.  W.  T.  Wright,  as 
trustee  of  P.  Nodine."  The  other  note  Is 
Identical  in  every  particular  with  the  forego- 
ing, except  that  It  evidences  a  promise  to  pay 
the  sum  of  $380.36,  and  is  payable  to  the 
TJtah  Loan  &  Trust  Company.  A  demurrer  to 
the  complaint,  on  the  grround  that  It  did  not 
state  facts  sufficient  to  constitute  a  cause  of 
action,  having  been  sustained,  judgment  was 
rendered  dismissing  the  action,  from  which  the 
plaintiff  appeals. 

J.  D.  Slater,  for  appellant.  Geo.  H.  Cham- 
berlain and  T.  H.  Crawford,  for  respondents. 

PER  CURIAM.  The  only  question  on  this 
appeal  Is  whether,  upon  the  face  of  the  notes, 
the  defendants  are  personally  liable.  In  the 
execution  thereof  they  have  designated  them- 
selves as  trustees  of  F.  Nodine,  and,  as  a  trus 
tee  is  one  who  holds  the  legal  title  to  property 
under  an  agreement,  express  or  Implied,  to  ap- 
ply It  and  the  Income  arising  therefrom  to  th* 
use  and  benefit  of  another  (1  Para.  Cont  122; 
And.  Law  Diet.  tit.  "Trustee"),  it  must  be  as- 
sumed, in  the  absence  of  the  circumstances  In- 
dicating a  different  relation,  that  they  are  sim- 
ply the  holders  of  the  legal  title  to  certain  prop- 
erty in  trast  for  Nodine.  And  upon  this  theory 
the  sufficiency  of  the  complaint  must  be  de- 
termined. Now,  the  law  is  well  settled,  as 
stated  by  Mr.  Parsons,  that  such  a  trustee  "ia 
bound  personally  by  the  contracts  he  makes  as 
trustee,  although  designating  himself  as  such; 
and  nothing  will  discharge  him  but  an  express 
provision  showing  clearly  that  both  parties 
agreed  to  act  upon  the  responsibility  of  the 
funds  alone,  or  some  other  responsibility,  ex- 
clusive of  that  of  the  trustee,  or  some  other 
circumstance  clearly  indicating  another  party 
who  is  bound  by  the  contract,  and  upon  whose 
credit  alone  it  is  made.  The  mere  tise  by  the 
promisor  of  the  name  of  trustee,  or  any  other 
name  of  office  or  employment,  will  not  dis- 
charge him.  Some  one  must  be  bound  by  the 
contract,  and  if  he  does  not  bind  some  other 
he  binds  himself,  and  the  official  name  is  then 
regarded  only  as  describing  and  designating 
him."  1  Pars.  Cont.  121.  See,  also,  Tay- 
lor ▼,  Davis*  Adm'x,  110  U.  S.  330,  4  Sup.  Ct. 
147.  Many  authorities  are  cited  by  the  de- 
fendants to  the  effect  that  where  it  appears 
firom  the  face  of  the  instrument  that  the  party 


signing  It  acted  In  a  representative  capadty, 
and  intended  to  bind  his  principal,  and  not 
himself,  the  courts  will,  In  furtherance  of  Jus- 
tice, adopt  such  a  construction  as  will  ef- 
fectuate the  actual  Intention  of  the  parties. 
But  there  is  nothing  In  the  record  here  to  show 
that  the  defendants,  in  executing  the  notes, 
were  acting  as  the  agents  or  representatives 
of  any  one.  They  say  they  are  trustees  of  a 
private  individual,  and  a  trustee  is  not  an 
agent,  and  has  no  principal.  As  clearly 
pointed  out  by  Mr.  Justice  Woods  In  Taylor 
V.  Davis'  Adm'x,  supra:  "An  agent  repre- 
sents and  acts  for  his  principal,  who  may  be 
either  a  natural  or  artificial  i>erson.  A  trus- 
tee may  be  defined  generally  as  a  person  in 
whom  some  estate.  Interest,  or  power  In  oar 
affecting  property  is  vested  for  the  ben^t  of 
another.  When  an  agent  contracts  In  the 
name  of  his  principal,  the  principal  contracts 
and  Is  bound,  but  the  agent  Is  not  When  a 
trustee  contracts  as  such,  unless  he  Is  bound, 
no  one  is  bound,  for  he  lias  no  prlnclpaL  The 
trust  estate  cannot  promise.  The  contract  la, 
therefore^  the  personal  undertalilng  of  the 
trustee.  As  a  trustee  holds  the  estate,  al- 
though only  with  the  power  and  for  the  par- 
pose  of  managing  it,  he  Is  personally  bound  by 
the  contracts  he  maices  as  trustee,  even  when 
designating  himself  as  such.  The  mere  use  by 
the  promisor  of  the  name  of  trustee,  or  any 
other  name  of  office  or  employment,  will  not 
discharge  him."  It  is  therefore  manifest  that 
the  complaint  states  a  cause  of  action  against 
the  defendants  personally,  and,  if  the  facts 
and  circumstances  surrounding  the  execution 
of  the  notes  are  such  as  to  change  their  ap- 
parent liability,  it  must  be  made  so  to  appear 
by  answer.  The  court  below  was  In  error  In 
sustaining  the  demurrer  to  the  complaint,  and 
the  judgment  must  be  reversed,  and  the  causa 
remanded,  with  directions  to  overrule  the  de- 
murrer, and  for  such  further  proceedings  as 
may  be  right  and  proper,  not  inconsistent  witb 
this  opinion. 

(31  Or.  IH) 
MINARD  V.  STILLMAN. 
(Supreme  Court  of  Oregon.    July  31,  1897.) 

AtTOKNBY  JkS  WlTNKSfl — COHtlDMSriiJ.    UOUHUNI- 
CATIOKS. 

In  an  action  against  an  attorney  for  money 
which  plaintiff  alleges  defendant  has  converted 
to  bis  own  use,  and  defendant  alleges  he  paid  to 
others  at  plaintiffs  direction,  defendant  cannot 
be  excused  from  testifying  to  whom  he  made  the 
payment  on  the  ground  of  confidential  com- 
munications, though  the  payment  l>e  considered  • 
communication,  and  defendant  was  attorney  not 
only  for  plaintiff,  but  for  the  parties  to  whom  the 
payment  was  made. 

Appeal  from  circuit  court,  Umatilla  county; 
Stephen  A.  Lowell,  Judge. 

Action  by  Mary  K.  Minard  against  A.  D.  Stlll- 
man.  Judgment  for  defendant  Plaintiff  ap- 
peals.   Reversed. 

The  purpose  of  this  action  la  to  recover  of 
the  defendant  a  balance  of  certain  collections 
made  by  him  as  attorney  for  pi-tntiir  upon 
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Are  losses  oo  tnsared  propertr  consisting  of  a 
dicelllng  covered  by  one  company,  and  house- 
hold goods  by  another.  It  Is  alleged  that  de- 
fendant wrongfully  concealed  the  receipt  of 
snch  balance  from  plalntlfF,  and  converted  the 
same  to  his  own  use.  The  defendant  admits 
the  receipt  of  the  same,  but  denies  that  it  was 
concealed,  or  converted  to  his  own  use  or  ben- 
efit, and  alleges  that  he  paid  it  ont  by  author- 
ity, and  under  the  express  direction  of  the 
plalntltr.  The  reply  put  in  Issue  the  affirma- 
tive allegations  of  the  answer.  The  defend- 
ant became  a  witness  at  the  trial  in  his  own 
behalf,  and  testified.  In  substance,  upon  his  ex- 
amination In  chief,  that  the  agent  and  ad- 
juster for  the  Insurance  companies  represent- 
ed to  him  that  the  drafts  for  the  d.nmages 
would  be  drawn  payable  to  plaintiff,  but  that 
she  was  not  to  get  a  certain  portion  of  the 
money,  which  represents  the  balance  sued 
for,  and  that  the  adjuster  did  not  want  such 
balance  to  be  placed  in  her  hands.  When  asked 
why  she  was  not  to  have  sticb  balance,  he 
answered  that  It  was  an  arrangement  between 
the  adjusters  and  special  agents  of  the  Insur- 
ance companies  in  the  matter  of  approving 
the  loss.  They  had  declined  to  approve  the 
loss,  and  had  threatened  to  arrest  W.  F.  Mln- 
ard,  the  husband  of  the  plaintiff,  for  burning 
the  building,  and  claimed  that  the  household 
goods  were  not  in  the  building  at  the  time  it 
was  burned,  and  that  W.  F.  MInard,  who  was 
acting  as  the  agent  of  the  plaintiff  touching 
the  adjustment  and  settlement,  understood 
ttiat  such  balance  was  not  to  be  paid  to  him 
nor  his  wife.  He  further  testified  that  he 
received  the  money  through  drafts  upon  San 
Francisco,  which  was  deposited  In  the  First 
National  Bank  to  his  credit,  and  that  the  bal- 
ance in  dispute  was  checked  out  by  him  to 
other  parties,  and  that  he  received  no  part 
of  it  himself,  or  to  his  use  or  benefit;  that 
when  the  whole  amount  was  paid,  the  said 
W.  F.  Minard,  the  agent  of  the  plaintiff,  knew 
perfectly  well  that  such  balance  was  to  be  used 
in  getting  a  settlement,  and  securing  proof  of 
these  claims,  and  knew  that  be  could  not  get 
them  approved  without  It.  On  cross-examina- 
tioc  he  was  asked  to  whom  he  paid  such 
balance.  This  he  declined  to  answer,  saying 
It  was  a  matter  of  confidence  between  these 
other  parties,  Minard,  and  himself.  The  court 
was  thereupon  requested  to  compel  the  wit- 
ness to  answer,  which  it  declined  to  do  upon 
the  ground  that  the  relation  of  attorney  and 
client  existed  between  the  parties  and  the 
defendant.  Defendant  was  then  asked  wheth- 
er he  had  paid  any  part  of  It  to  Minard  or  his 
wife,  and,  having  answered  In  the  negative, 
Minard  and  his  wife  consented  In  open  court 
to  his  testifying  as  to  whom  such  balance  was 
paid,  and  the  witness  continued:  "I  desire  to 
state  that  I  refuse  to  give  that  information, 
for  the  reason  that  this  money  was  received 
and  disposed  of  by  me  upon  a  matter  of  confi- 
dence. People  that  did  not  want  to  deal  di- 
rectly, and  thought  they  could  not  deal  safely 
With  Ted  [W.  F.]  Minard,  dealt  with  me,  and 
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the  money  was  paid  out.  •  •  •  I  w.as  act- 
ing as  attorney  in  confidential  relations  with 
the  other  parties."  Thereupon  the  court  made 
the  same  order  refusing  to  compel  the  witness 
to  answer,  to  which  an  exception  was  taken 
and  allowed,  and,  judgment  having  been  ren- 
dered in  favor  of  the  defendant,  the  plaintiff 
appeals. 

L.  Kearney,  for  appelant.  J.  J.  Balleray, 
for  respondent 

PBR  CURIAM.  The  defendant  contends 
that  he  occupies  the  position  of  attorney  botk 
for  the  plaintiff  and  the  parties  to  whom  he 
paid  this  balance;  that  the  payments  to  such 
parties  are  in  their  nature  privileged  com- 
munications between  attorney  and  client,  and 
tbat  he  ought  not  to  be  compelled  to  make  the 
disclosure.  If  it  be  conceded  that  this  is  a 
case  wherein  an  attorney  may  properly  rep- 
resent all  parties  concerned  in  the  settlement 
and  adjustment,  the  rule  seems  to  be  well 
settled  that  in  a  controversy  between  such 
parties  and  a  third  person  the  attorney  will 
not  be  compelled,  without  the  consent  of  the 
parties,  to  disclose  any  communication  made 
to  him  by  them  while  In  the  exercise  of  snch 
professional  employment.  Root  v.  Wright, 
84  N.  Y.  72;  Gruber  v.  Baker.  20  Nev.  453,  23 
Pac.  856.  Upon  the  other  hand,  the  rule  la 
as  well  settled  that  In  a  dispute  between  par- 
ties themselves  the  attorney  is  not  inhibited 
from  making  such  disclosures  where  the  com- 
munication was  made  in  the  presence  and 
hearing  of  all  concerned,  or  was  intended  for 
the  mutual  information  of  all.  Michael  T. 
FoU  (N.  C.)  6  S.  B.  264,  269;  Britton  v.  Lo- 
renz,  45  N.  T.  61;  Rice  v.  Rice.  14  B.  Mon. 
417;  (3arey  v.  Cai-ey,  108  N.  O.  267,  12  S.  H. 
1038;  Hughes  v.  Boone,  102  N.  O.  137,  9  S. 
B.  286;  Gullck  v.  Gulick,  89  N.  J.  Eq.  516; 
Goodwin  Gas  Stove  &  Meter  Co.'s  Appeal,  117 
Pa.  St.  514,  12  Atl.  736;  House  v.  House,  61 
Mich.  69,  27  N.  W.  858;  In  re  Bauer's  Estate, 
79  Cal.  304,  21  Pac.  759;  Hanlon  ▼.  Doherty 
and.  Snp.)  0  N.  B.  782.  The  reason  of  the 
latter  rule  Is  stated  in  Rice  v.  Rice,  supra, 
which  is,  in  effect,  that  as  the  parties  are  all 
present  at  the  same  time,  or  are  entitled  alike 
to  the  same  knowledge,  the  matter  communi- 
cated is  not  in  its  nature  private,  and  conse- 
quently that,  as  between  the  parties,  and  in  so 
far  as  they  are  or  can  be  concerned,  it  cannot, 
in  any  sense,  be  deemed  a  subject  of  confiden- 
tial communication  made  by  one  which  the 
duty  of  the  attorney  Inhibits  him  from  dis- 
closing to  the  other.  And  in  conclusion  Simp- 
son, J.,  says:  "The  statements  of  parties 
made  In  the  presence  of  each  other  may  be 
proved  by  their  attorneys,  as  well  as  by  other 
persons,  because  such  statements  are  not  In 
their  nature  confidential,  and  cannot  be  re- 
garded as  privileged  communications."  Now, 
the  case  at  bar  presents  a  condition  of  affairs 
In  which  there  is  a  dispute  between  one  of  the 
parties  and  the  attorney,  and  it  is  contended 
by  the  defendant's  coun.iel  that  the  attorney 
stands  In  the  position  of  a  stranger,  and  that 
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the  rule  abould  be  applied  aa  where  the  con- 
troversy  la  between  one  of  the  partiea  to  the 
communication  and  a  stranger.  In  this  view 
we  cannot  concur.  If  It  was  a  matter  of  com- 
mon knowledge  between  the  parties  to  the 
settlement  as  pertains  to  the  persons  to  whom 
this  balance  was  paid,  the  knowledge  or  the 
communications  by  which  It  was  obtained  by 
all  cannot  be  considered  as  privileged  in  so 
far  as  the  parties  are  concerned,  and  the  at- 
tomey  Is  not  inhibited  by  any  duty  devolving 
upon  him  from  communicating  such  knowl- 
edge from  one  to  the  other.  The  knowledge 
would  be  matter  common  to  all,  the  attorney 
Included,  and  for  that  reason  Is  not  privileged, 
as  it  concerns  them  all.  So  that  In  a  contro- 
versy between  one  of  the  parties  and  the  at- 
torney the  communication  would  be  a  matter 
of  common  knowledge  between  parties  to  that 
controversy,  and  the  reason  assigned  why  It 
Is  not  privileged  as  between  the  parties  to  the 
settlement  Is  equally  as  strong,  and  has  like 
application  as  between  one  of  the  parties  and 
the  attorney.  The  court  was  therefore  in  er- 
ror In  not  requiring  the  defendant  to  answer. 
The  Information  which  the  plalntirr  sought  to 
elicit  would  seem  to  be  pertinent  to  the  issue, 
which  was  whether  defendant  bad  converted 
any  of  this  money  to  his  own  use.  He  claims 
that  he  paid  It  to  certain  parties  under  the  di- 
rection of  the  plaintiff,  and  it  is,  therefore,  an 
impurtant  fa<'tor  in  the  loglcnl  course  of  an 
examination  touching  the  transaction  to  ascer- 
tain and  know  to  whom  it  was  paid,  and  was, 
therefore,  proper  subjoot-matter  respecting 
which  to  pursue  a  cross-examination  of  the 
witness.  The  Judgment  of  the  court  below 
win  therefore  be  reversed,  and  the  cause  re- 
manded for  such  other  proceedings  as  may 
seem  pertinent,  not  Inconsistent  with  this 
opinion.  

TALBOTT  V.  GARRET.SOX  et  al. 

(Supreme  Court  of  Oregon.    July  31,  1897.) 

Fi.EAIXNOB — Ambnkment—  Rkbtoiu.s'o    Moktoaos 

— EXTKV    OF   DfPAULT  Jl'nOMRNT   BV    Ci.ERK. 

1.  Unilcr  Code.  8  101,  providing  "tlie  court 
mn.T.  •  »  •  lH>fnre  trial,  in  the  furthernnoe  of 
justice,  ♦  »  •  allow  any  pleading  •  •  • 
4(1  lie  amended  by  adding  the  name  uf  a  party,  or 
'•■her  allegation  material  to  the  cause,  and  *  *  * 
it  mar  •  ♦  *  before  the  oanse  la  submitted, 
allow  such  pleading  ♦  •  ♦  to  be  amended  by 
Htrikine  out  the  name  of  the  party  or  by  correct- 
ing a  miHtalio.  *  •  •  or  when  the  amendment 
does  not  su))stantinlly  rhanKe  the  cauae  of  action 
or  defense  by  confornihig  the  pleading  *  •  ♦ 
to  the  facts  proved,"  before  trial  a  complaint  may 
be  amended  by  insertion  of  new  and  additional 
allegations  material  to  the  controversy,  notwith- 
sranilinB  fhej-  may.  in  effect,  constitute  a  new 
cause  of  action,  though  the  original  cause  of  ac- 
tion cannot  be  abandoned,  and  an  entirely  new 
and  different  one  Kuhstilutcd.  Thug,  when  the 
complaint  seeks  to  enjoin  sale  of  land  on  the 
ground  that  the  judgment  against  plaintiff's 
grantor  was  void,  an  amendment  may  be  had  al- 
leging the  ownership  by  plaintiff  of  mortgages 
on  the  land  prior  and  superior  to  the  lien  of  de- 
fendant's judgment,  and  the  cancellation  thereof 
by  mistake,  and  asking  that  the  mortgages  be 
restored. 
2.  A  complaint  alleging  the  conveyance  to  plain- 


tiff of  land  by  defendanfa  Judgment  debtor,  tlie 

amignment  to  plaintiff  of  mortgages  prior  and 
superior  to  the  lien  of  defendant^  Judgment,  the 
subsequent  cancellation  and  release  of  the  mort- 
gages, and  that  such  releases  were  executed  by 
mistake,  and  were  not  intended  to  release  the 
mortgages,  but  only  to  give  to  plaintiff  the  in- 
terest and  title  of  the  mortgagee,  and  praying  for 
restoration  of  the  mortgages,  must,  to  entitle 
plaintiff  to  the  relief,  allege  that  the  releases  were 
made  in  ignorance  of  the  defendant's  judgment. 
3.  Hiil'a  Ann.  Laws,  {  249.  auttiorizing  the 
clerk,  on  application  of  plaintiff,  where  no  an- 
swer is  filed,  to  enter  default  of  defendant,  and 
enter  judgment  against  him  for  the  amount  speci- 
fied in  the  summons,  is  not  void,  as  attempting  to 
confer  judicial  power  on  the  clerk. 

Appeal  from  circuit  court,  Umatilla  county; 
Stephen  A.  Lowell,  Judge. 

Suit  by  H.  C.  Talbott  against  W.  C.  Garretson 
and  others.  Decree  for  plaintiff.  Defendants 
appeal.     Beversed. 

This  case  was  commenced  on  Angnst  27, 
1896,  to  enjoin  the  sale  of  certam  land  belong- 
ing to  the  plaintiff  under  an  execution  Issued 
en  a  Judgment  against  his  grantor,  J.  L.  Craft, 
and  m  favor  of  defendants  Garretson.  Wood- 
ruff, Pratt  &  Co.,  for  the  sum  of  ^,000,  rea- 
dered  on  April  1,  1800,  on  the  ground  that  tbe 
.-udgment  'was  entered  without  Jurisdiction,  and 
jB  absolutely  Told.  The  original  complaint  al- 
leged title  In  plaintiff,  the  issuance  of  the  exe- 
cution on  defendants'  Judgment,  the  levy  there- 
of and  the  advertisement  of  the  land  for  aalev 
the  Invalidity  of  tbe  Judgment,  and  prays  for 
an  tnjimction.  After  the  issues  had  been  made 
up.  but  before  the  trial,  the  plaintiff,  by  leave  of 
the  court,  filed  an  amended  complaint  which 
contained  substantially  the  same  averments  as 
the  original,  and,  in  addition,  alleged  that  at 
the  time  the  plaintiff  purchased  the  land  in 
question  his  faHier  was  tbe  owner  of  two  cer- 
tain mortgages  thereon,  which  were  prior  in 
time  and  superior  in  right  to  the  lien  of  defend- 
ants' judgmmt,  and  which  were  duly  assigned 
and  transferred  to  bim,  and  subsequently  can- 
celed and  released;  that  such  releases  were 
made  and  executed  by  mistake,  and  were  not 
intended  to  release  or  cancel  the  lien  of  the 
mortgage  upon  the  premises,  but  for  the  sole 
and  only  purpose  of  conveying  and  giving  to 
the  plaintiff  the  right,  interest,  and  title  of  bis 
father  therein.  Tbe  complaint,  as  amended, 
rraj-ed  for  a  decree  enjoining  the  threatened 
sale  under  execution,  as  in  the  original  com- 
plaint, but.  If  that  could  not  be  done,  that  the 
mortgages  be  restored  and  the  cancellation 
thereof  annulled.  The  defendants  moved  to 
strike  the  amended  complaint  from  the  flies  on 
the  ground  that  It  set  up  a  new  and  distinct 
cause  of  suit  from  that  alleged  in  the  original 
complaint,  and,  this  motion  being  overruled, 
they  moved  to  strike  out  all  the  allegations 
thereof  In  reference  to  the  mortgages  and  theh: 
canoollatlon,  on  the  groimd  that  the  facts  thus 
stated  were  Immaterial,  and  constituted  no  part 
of  a  cause  of  suit  against  the  defendants.  This 
motion  was  likewise  overruled,  and,  upon  issues 
being  subsocjuently  Joined  by  answer  and  reply, 
the  case  was  tried,  and  a  decree  rendered  In 
favor  of  plaintiff,  restoring  the  mortgages  aa 
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Ueti8  upon  fhe  premises  In  question  anperlor  in 
right  to  tiie  Uen  of  the  defendants'  judgment, 
and  from  this  decree  defendants  appeal. 

J.  J.  Balleray,  for  appellants.  A.  D.  Still- 
man,  for  respondent. 

BBAN,  J.  (after  stating  the  facts).  The  de- 
fendants contend,  at  the  ontset,  that  the  court 
bad  no  right,  as  a  matter  of  law,  to  allow  the 
amended  complaint  to  be  filed,  because  It  pur- 
posed to  add  a  new  and  distinct  cause  of  suit 
not  embraced  in  the  original  complaint  The 
statute  (Code,  g  101)  provides  that:  "The  court 
may,  at  any  time  before  trial.  In  the  further- 
ance of  justice,  and  upon  such  tarns  as  may  be 
proper,  allow  any  pleading  or  proceeding  to  be 
amended  by  adding  the  name  of  a  party,  or 
other  allegation  material  to  the  cause,  and.  In 
Mke  manner  and  for  like  reasons,  it  may,  at 
any  time  before  the  caose  is  submitted,  allow 
such  pleading  or  proceeding  to  be  amended  by 
striking  out  the  name  of  any  party  or  by  cor- 
recting a  mistake  in  the  name  of  a  party  or  a 
mistake  in  any  other  respect  or  when  the 
amendment  does  not  substantially  change  the 
cause  of  action  or  defense  by  conforming  the 
pleading  or  proceeding  to  the  facts  proved." 
The  construction  of  this  section  has  been  much 
discussed,  and,  while  it  must  be  regarded  as  set- 
tled that  a  new  cause  of  action  cannot  be  in- 
serted by  way  of  amendment  on  the  trial  (EV>ste 
▼.  Insurance  Co.,  28  Or.  4^,  38  Pac.  617),  the 
question  as  to  whether  It  may  be  done  before 
trial  has  never  been  decided  hn e,  and  the  de- 
cl8i(»i8  elsewhere  are  conflicting.  By  one  class 
of  cases— of  which  Board  of  Sup'rs  v.  Decker, 
84  Wis.  378,  is  an  example-It  Is  held  that  a 
parly  cannot,  under  the  form  of  an  amendment 
before  trial,  change  the  scope  of  his  action,  or 
Insert  a  new  cause  of  action.  But  It  is  be- 
lieved that  this  view  is  not  In  harmony  with 
the  great  weight  of  authority,  or  the  reason 
and  spirit  of  the  statute.  In  New  York,  nnder 
a  statute  practically  the  same  as  ours,  the 
courts,  after  apparent  vacillation,  finally  eatab- 
lished  the  rule  that  an  amendment  before  trial, 
setting  up  a  new  cause  of  action  or  suit,  is  per- 
missible If  in  furtherance  of  Justice,  bat  that 
the  power  to  grant  amendments  npon  the  trial 
is  restricted  to  such  amendments  as  do  not 
change  substantially  the  cause  of  action  or  de- 
fense. 1  Rum.  Prac.  284;  Brown  v.  Leigh,  49 
N.  Y.  78;  Hatch  v.  Bank,  78  N.  Y.  487;  Free- 
man V.  Grant,  132  N.  Y.  22,  30  N.  B.  247.  In 
Brown  v.  Leigh,  supra,  the  original  complaint 
was  to  compel  the  determination  of  conflicting 
claims  to  real  property,  but  under  a  statute  pro- 
viding that  any  pleading  may  be  once  amended 
by  the  party  of  course  without  prejudice  to  pro- 
ceedings already  had  the  plaintiff  served  an 
amended  complaint  which  set  forth  a  cause  of 
action  in  ejectment  This  was  stricken  out  on 
motion  upon  the  ground  that  it  embraced  new 
and  different  cause  of  action  from  that  set 
forth  In  the  original  complaint  From  this  or- 
der an  appeal  was  taken,  and  Mr.  Justice 
Orover,  after  referring  to  the  fact  that  some  of 


the  courts  of  the  state  had  held  that  fhe  statnte 
cnly  gave  the  right  to  amend  and  perfect  what 
was  previously  set  out  in  an  imperfect  manner, 
and  that  others  had  held  that  a  new  cause  of 
action  or  defense  might  be  set  up,  says:  "I 
think  the  construction  adopted  in  the  former 
cases  too  strict,  and  subversive  of  the  true 
meaning  of  the  section  in  this  respect.  Tliat 
gives  a  party  power  to  amend  any  pleading 
once  without  Imposing  any  restriction  upon  it. 
The  term  'pleading'  Includes  all  the  pleadings  of 
both  parties.  The  'complaint'  is  the  statement 
of  the  plaintiff's  cause  or  causes  of  action.  It 
is  this  statement  or  complaint  that  may  be 
amended  and  perfected  by  the  party  so  as  to 
enable  him  to  present  his  entire  case  upon  trlaL 
It  is  not  confined  to  an  amendment  of  snob  mat- 
ter as  has  been  d^ectively  stated  In  the  orig- 
inal complaint.  The  same  remarks  apply  to  the 
answer.  This  Is  a  statement  of  the  defense 
and  of  any  counterclaim  or  claims.  It  is  this 
statement  that  may  be  amended  by  the  party 
so  as  to  enable  him  to  avail  himself  of  all  his 
defenses  upon  trial.  It  follows  that  new  causes 
of  action  may  be  Included  In  the  complaint,  and 
those  in  the  original  left  out,  and  new  defenses 
<»■  counterclaims  embraced  in  the  answer.  That 
this  was  the  Intention  of  the  legislature  clearly 
appears  from  the  last  clause  of  section  173,  Code 
Proc.  [which  is  similar  to  onr  section  101],  by 
which  the  power  of  the  court  to  grant  amend- 
ments upon  the  trial  by  conforming  the  plead- 
ing to  the  facts  proved  is  restricted  to  such 
amendments  as  do  not  change  substantially  the 
claim  or  defense.  The  insertion  of  the  restric- 
tion shows  tliat  the  legislature,  in  its  absence, 
understood  that  such  change  might  be  made 
under  the  power  conferred.  Tliere  is  no  such 
restriction  in  section  172,  nor  upon  the  general 
power  conferred  upon  the  court  to  allow 
amendments  conferred  by  section  173.  Were 
the  power  to  amend  npon  trial  unrestricted,  par- 
tiee  might  be  compelled  to  litigate  matters  of 
which  they  had  no  notice,  and  for  which  they 
were  unprepared,  and  injustice  thereby  done; 
but  there  Is  no  such  danger  where  the  amend- 
ment is  made  before  trial,  so  that  the  adverse 
party  may  come  fully  prepared  to  meet."  It 
is  quite  true,  this  decision  was  made  under  a 
section  of  the  New  York  statute  In  substance 
the  same  as  section  99  of  our  Code,  but  it  was 
no  more  liberal  as  to  the  character  of  the  amend- 
ment which  may  be  made  than  the  first  clause 
of  section  101,  now  under  consideration.  The 
only  difference  is  that  in  the  one  Instance  the 
amendment  may  be  made  as  a  matter  of  course, 
while  in  the  other  It  can  only  be  done  by  leave 
of  the  court,  and  in  furtherance  of  justice;  and 
therefore  the  reasoning  ot  Judge  Grover  in  the 
case  ref  «Ted  to  is  just  as  applicable  to  the  case 
in  hand,  and  to  the  proper  construction  of  the 
first  clause  of  section  101,  as  it  Is  to  the  con- 
struction of  the  section  of  the  New  York  stat- 
ute which  he  was  then  considering.  The  sec- 
tion quoted  plainly  provides  for  two  classeB  of 
amendments,  one  made  before  trial  and  the 
other  after  the  trial  has  oegun,  and  before  the 
final  submission  of  the  casa     In  the  former. 
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no  limitation  la  placed  npon  the  jjower  of  the 
court  to  allow  an  amendment  except  that  It 
must  be  "In  furtherance  of  justice,"  and,  If  a 
new  allegation  Is  added,  it  must  be  one  "mate- 
rial to  the  cause";  while  In  the  latter  the  pow- 
er Is  restricted  to  such  amendments  as  do  not 
substantially  change  the  cause  of  action  or  de- 
fense. It  follows,  we  think,  that  It  is  within 
the  power  of  the  trial  court  to  allow,  before 
trial,  an  amended  complaint  to  be  filed  contain- 
ing a  new  cause  of  action  (»  suit  material  to 
the  subject-matter  of  the  controversy  then  be- 
fore the  court.  A  plaintiBf  cannot,  of  course, 
abandon  his  original  cause  of  action  or  suit,  and 
substitute  an  entirely  new  and  different  one, 
because  In  such  case  the  new  pleading  would 
i:ot  be  an  amendment,  but  a  substitution  for 
the  original.  But  so  long  as  the  amendmoit  la 
germane  to  the  subject-matter  of  the  contro- 
versy, we  can  see  no  objection  to  the  court,  In 
the  exercise  of  a  sound  discretion,  allowing 
the  pleadings  to  be  amended  in  the  furtherance 
of  justice  by  inserting  new  and  additional  alle- 
gations material  to  such  controversy,  although 
they  may,  in  effect,  constitute  a  new  cause  of 
action  or  defense.  That  this  is  the  intention 
of  the  statute  is,  it  seems  to  us,  made  manifest 
from  the  latter  clause  of  the  section  under  con- 
sideration, which  specially  restricts  the  amend- 
ments made  on  the  trial  to  such  as  do  not  sub- 
stantially change  the  cause  of  action  or  defense. 
This  construction  is  In  harmony  with  the  rule 
governing  the  allowance  of  amendments,  which 
has  In  view  the  determination  of  the  actual  con- 
troversy with  as  little  expense  and  delay  as 
possible.  "While  the  parties  are  in  court,"  says 
Chief  Justice  Strahan,  "they  ought  to  be  per- 
mitted to  shape  their  pleadings  in  such  form  as 
they  may  be  advised,  so  as  to  present  the  real 
questions  at  issue  that  the  same  may  be  detw- 
mlned  with  as  little  delay  and  expense  as  pos- 
sible. Nothing  is  ever  gained  by  turning  a 
party  out  of  court  or  compelling  him  to  take  a 
nonsuit,  on  account  of  some  defect  In  his  plead- 
ings not  discovered,  perhaps,  until  during  the 
progress  of  the  case,  when  an  amendment  could 
supply  the  defect,  and  the  action  or  suit  be 
brought  to  an  early  determination."  Baldock 
V.  Atwood,  21  Or.  79.  26  Pac.  1058.  As  lUus- 
ti-atlng  the  power  of  the  court,  under  a  statute 
similar  to  ours,  to  allow  the  pleadings  to  be 
amended,  the  case  of  Hatch  v.  Bank,  supra,  is 
instructive.  In  that  case  the  original  com- 
jilalnt  alleged,  in  substance,  that  plaintiff  pup- 
tliased  of  defendant  what  purported  to  be  four 
United  States  treasury  notes  for  $1,000,  which 
were  counterfeited.  Upon  issues  joined  the 
plaintiff  had  judgment  for  the  amomtt  paid  tor 
the  counterfeit  notes,  with  Interest;  but,  after 
this  judgment  had  been  paid  and  satisfied,  the 
court  granted  a  motion  that  It  be  opened,  and 
the  satisfaction  thereof  canceled,  and  that 
plaintiff  be  allowed  to  serve  an  amended  com- 
plaint, adding  an  accoimt  setting  forth  the  pnr- 
diase  of  four  other  similar  counterfeited  notes, 
which  it  was  claimed  was  omitted  from  the 
original  complaint  by  mistake,  on .  condition 
that  the  plaintiff  refund  and  re^y  the  amount 


of  tiie  jadgmoit  which  had  been  paid,  and  npon 
compliance  with  certain  other  terms  and  condi- 
tions, although  the  effect  of  such  amendment 
was  to  avoid  the  statute  of  limitations.  The 
order  allowing  this  amendment  was  affirmed 
en  appeal,  the  court,  through  Mr.  Justice  Dan- 
forth,  saying  that  "It  was  going  a  great  way  to 
grant  the  relief  sought,  but  the  application  was 
not  without  merit,  and  was  one  which,  under 
a  long  series  of  authorities,  the  court  had  ix>w- 
er  to  grant."  Within  this  construction  of  the 
statute,  supported  by  the  authorities  cited,  the 
court  had  power  to  allow  the  amendment 
sought  to  be  made  in  this  case,  although  it 
would  have  added  an  additional  ground  for  re- 
lief to  that  contained  in  the  original  complaint. 
It  was  not  intended  to  change  the  real  gist  of 
the  controversy  between  the  parties,  or  the  sub- 
ject-matter of  the  litigation.  The  original  pur- 
Iiose  of  the  suit  was  to  determine  the  rights  of 
the  respective  parties  and  theh:  priorities  in 
and  to  the  real  pr(q>erty  in  question;  and  the 
allegation  of  any  fact  material  to  the  contro- 
versy, either  as  a  ground  <^  relief  or  as  a  de- 
fense, could,  within  the  discretion  of  the  trial 
court,  in  our  0[rinion,  be  permitted  by  amend- 
ment before  trial.  But  nevertheless  the  state- 
ment of  the  new  matter  In  the  amended  com- 
plaint as  filed  is  clearly  Insufficient  as  a  basis 
for  the  relief  sought,  because  it  is  not  alleged 
that  the  cancellation  of  the  mortgages  was  made 
In  Ignorance  of  the  defendants'  judgment.  It 
is  unquestioned  that  a  court  of  equity  will.  In  a 
proper  case,  restore  the  lien  of  a  mortgage  can- 
celed by  mistake;  but  before  it  will  do  so  it 
must  be  made  to  appear  that  at  the  time  of  the 
cancellation  or  release  the  mortgagee  did  not 
know  of  the  Intervening  lien.  This  is  so  demeu- 
tary  that  its  mere  statement  is  sufficient  Mani- 
festly, a  mortgagee  who,  with  complete  knowl- 
edge of  the  existence  of  another  lien  on  the 
mortgaged  premises,  delilieratel.v  cancels  and 
releases  his  security,  cannot  subsequently  ask 
a  court  of  equity  to  restore  him  to  ills  original 
priority.  For  this  reason  the  allegations  of  the 
amended  complaint  concerning  the  mortgages 
in  question  and  their  cancellation  were  wholly 
immaterial,  and  the  motion  to  strike  them  ont 
ought  to  have  been  sustained.  Xor  can  it  be 
said  that  this  defect  was  cured  by  the  verdict, 
—If  it  could  be  so  cured.— because  there  i.s  not  a 
scintilla  of  proof  In  the  record  anj-where  to 
show  that  the  mortgagee  did  not  know  of  de- 
fendants' Judgment  at  the  time  he  released  hi-* 
mortgage.  It  folUrtvs,  therefore,  that  the  court 
below  erred  in  entering  a  decree  giving  the  can- 
celed mortgages  priority  over  defendants'  Juda 
ment  iiocause  tliero  is  neither  allegation  uoi 
proof  to  support  it.  Ihis  lieiug  so,  the  only 
question  remaining  for  discussion  is  as  to  the 
validity  of  such  a  judgment  The  couteutior 
is  that  it  is  void  because  entered  by  the  clerk  in 
vacation,  under  section  249  of  Hill's  Ann.  Law.s. 
which  provides  that  if  no  answer  be  filed  with- 
in the  time  specified  within  the  summons,  or 
such  further  time  as  may  have  been  granted 
by  the  court,  or  judge  thereof,  the  clerk,  upon 
the  application  of  plaintiff,  atiall  enter  the  de- 
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fault  tt  tli«  defend!)  nt,  and  Immediately  enter 
Judgment  against  him  for  the  amount  specified 
bt  the  summons.  The  contention  ia  that  this 
statute  Is  nncousUtutional  and  void,  because  It 
attempts  to  confer  judicial  powers  upon  the 
clerk.  But  this  point  was  made  and  decided 
adversely  to  the  plalntifF's  contention  In  Craw- 
ford V.  Beard,  12  Or.  447,  8  Pac.  537,  and  this 
tleclsion  has  become  a  rule  of  property,  and 
ought  not  at  this  late  date  be  disturbed,  what- 
ever the  view  of  the  Individual  members  of  the 
court  as  now  constituted  may  be  upon  the  ques- 
tion here  suggested.  The  decree  of  the  court 
telow  Is  therefore  reversed,  and  the  complaint 
dismissed,  without  prejudice,  however,  to  an- 
other suit  to  restwe  the  canceled  mortgages  re- 
ferred to  in  the  amended  complaint  If  the  plain- 
tiff shall  be  so  advised. 


(a  Or.  178) 

FISK  V.  BASCHE  et  sL 
(Supreme  Court  of  Oregon.    July  81,  1897.) 

SSTTLBD   ACCOOST— RBOPSNISIO— BURDKN  OF 

Phoof. 
One  who  seeks  to  surcharge  and  falsify  a 
settled  account  has  the  burden  of  establishing  the 
fkcts  alleged  by  him. 

Appeal  from  circuit  court.  Baker  county; 
Robert  Eakln,  Judge. 

Suit  by  D.  B.  Flsk  against  P.  Basche  &  C5t>. 
and  others.  Petition  dismissed,  and  plaintiff 
appeals.    Affirmed. 

P.  M.  Saxton,  for  appellant  F.  L.  Moore, 
for  respondents. 

PER  CURIAM.  This  Is  a  suit  for  an  ac- 
counting. The  facts  are  that  on  April  21, 
1888,  plaintiff  and  one  Henry  A.  Hyde,  as 
partners,  entered  into  a  contract  with  defend- 
ants by  which  It  was  agreed  that  the  latter 
would  from  time  to  time  ship  to  them,  at 
Prairie  City,  Or.,  certain  goods,  wares,  and 
merchandise,  which  they  agreed  to  sell  and  re- 
mit the  proceeds,  less  10  per  cent,  thereof, 
which  they  were  to  retain  as  their  commls- 
■ton;  that  about  April  1,  1889,  Hyde  assigned 
all  his  Interest  In  this  contract  to  plaintiff,  who 
continued  to  carry  out  Its  terms  until  about 
October  Ist  of  that  year,  when  he  had  a  set- 
tlement with  the  defendants,  wherein  tbere 
was  found  a  balance  against  him  of  $490, 
which  he  settled  by  delivering  certain  per- 
sonal property  to  defendants  In  payment 
thereof.  Plaintiff  admits  having  received 
from  defendants  large  quantities  of  goods, 
wares,  and  merchandise,  and  that  he  sold  the 
same,  but  alleges  that  he  delivered  to  them 
notes,  accounts,  money,  and  property  far  In 
excess  of  the  value  thereof;  that  defendants 
agreed  to  collect  said  notes  and  accounts, 
and  render  a  statement  thereof,  and  pay  the 
plaintiff  the  amount  which  might  be  found 
due  him  OD  final  settlement;  that  they  col- 
lected about  $2,000  thereon,  and  applied  the 
same  to  their  own  use,  refusing  to  account 
with  or  pay  to  the  plaintiff  any  part  of  the 
moneys  so  collected,— and  also  alleges  such 


other  facts  as  to  give  a  court  of  equity  Jorla- 
diction  of  the  cause.  The  defendants  deny 
the  material  allegations  of  the  complaint,  and, 
as  a  further  defense,  aver  the  accounting,  set- 
tlement, and  delivery  of  the  property  in  pay- 
ment of  the  amount  so  found  to  be  due,  as 
hereinbefore  stated.  The  plaintiff,  after  de- 
nying the  new  matter  set  out  in  the  answer, 
alleges  In  his  reply  that  defendants  falsely 
and  fraudulently  represented  to  blm  that  aft- 
er giving  him  credit  for  all  moneys,  notes, 
accounts  and  property  so  received  be  was 
indebted  to  them  In  the  sum  of  $1,400,  and 
that,  relying  thereon  and  being  deceived 
thereby,  he  had  been  Induced  to  turn  over  to 
them  money  and  property  to  that  amount  In 
settlement  thereof;  that  thereafter,  having 
learned  that  such  representations  were  false, 
and  that  defendants  were  indel>ted  to  him  in 
a  large  sum,  he  made  a  demand  on  them  for 
an  accounting  and  settlement  of  their  deal- 
ings, but  that  they  refused  to  comply  there- 
with. The  cause,  being  at  issue,  was  there- 
upon referred,  and  the  evidence  taken,  from 
which  the  court  found  that  plaintiff  and  de- 
fendants had  a  settlement  of  their  dealings, 
which  was  fair  and  complete,  so  far  as  It 
could  ascertain  from  the  data  thereof  then 
In  the  hands  of  either  party,  but  that  It  was 
Impossible  to  say  from  an  Inspection  of  their 
books.  In  the  light  of  the  oral  evidence  ex- 
planatory thereof,  what  sum,  if  any,  was  due 
either  party,  and  thereupon  rendered  a  decree 
dismissing  the  suit,  from  which  the  plaintiff 
appeals. 

Plaintiff  having  alleged  in  the  complaint 
that  he  never  had  an  accounting  with  defend- 
ants, and  having  practically  admitted  In  the 
reply  that  he  had  a  settlement  with  them, 
which  he  seeks  to  avoid.  It  Is  contended  by 
counsel  for  the  defendants  that  to  permit 
bim  to  avail  himself  of  the  allegations  of  the 
latter  pleading  would  be  violative  of  the 
rule  announced  In  the  case  of  LlUlenthal  v. 
Hotalhig  Co.,  15  Or.  371,  15  Pac.  630,  to  the 
effect  that  a  plaintiff  In  an  action  or  suit 
must  recover.  If  at  all,  upon  the  facts  stated 
In  his  complaint.  We  have  no  disposition  to 
controvert  the  rale  established  in  that  case, 
but,  assimilog  that  plaintiff's  cause  of  suit  Is 
properly  stated,  we  do  not  think  the  evidence 
submitted  at  the  trial  entitles  him  to  the  re- 
lief he  seeks.  The  original  statements  of  ac- 
count, as  prepared  by  plaintiff  and  defend- 
ants, and  which  were  nsed  In  making,  and 
furnished  the  basis  of,  their  settlement,  are  In 
the  record,  and  that  submitted  by  the  plain- 
tiff contains  the  following  Item:  "Horses, 
$490."  This  Is  evidently  the  property  deliv- 
ered to  defendants  in  settlement  of  the 
amount  then  found  to  be  due  them,  and,  while 
plaintiff  seems  to  think  that  this  Item  refers 
to  a  band  of  horses  delivered  for  anothM  pur' 
pose,  be  admits  offering  Basche  $50  to  set 
aside  the  settlement  and  open  the  account. 
Just  after  this  settlement  was  effected  there 
was  found  to  be  due  plaintiff  from  defepd- 
ants  the  sum  of  $100,  aa  lalaiy,  which  tbctr 
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paid  by  check  drawn  on  the  First  National 
Bank  of  Baker  City,  and  thereupon  obtained 
plaintiff's  receipt,  evidencing  a  payment  "in 
full  of  all  demands  to  date."  The  evidence 
shows  that  certain  errors  occurred  In  entries 
made  by  the  defendants  In  their  books,  aud 
that  plaintiff  had  charged  defendants  with 
certain  notes  delivered  to  them,  but  failed  to 
Klve  them  credit  therefor  upon  their  return 
to  him  for  collection,  so  that  they  are  char- 
ged with  the  notes,  and  also  with  the  money 
obtained  on  account  thereof.  Assunilnit;.  as 
we  have,  that  the  pleadings  presented  thu  is- 
sue of  surcharging  and  falsifying  a  settled 
account,  the  burden  was  on  the  plaintiff  to 
establish  the  facts  so  alleged.  Hoyt  v.  Clark- 
son,  23  Or.  51,  31  Pac.  198.  In  this  respect 
he  has  signally  failed,  In  consequence  of 
which  we  are  compelled  to  conclude,  as  did 
the  trial  court,  that,  If  there  be  any  amount 
due  either  party,  It  Is  not  discoverable  from 
a  careful  examtaiatlon  of  the  evidence;  and 
hence  It  follows  that  the  decree  must  be  af- 
firmed, and  it  Is  so  ordered. 


STRICKLAND  v.  GEID6  et  al. 
(Supreme  Court  of  Oregon.     July  31,  1897.) 

3TATCTB8— RePEAI.8  Br   iMPLrCATION— JSVIDBNCE — 

Hakmlehs  Bkkok. 

1.  Act  1870  provided  that  no  action  should  be 
maintained  for  trespasses  by  stock  in  any  coun- 
ty e.xcfpt  Umatilla   county,   unless  the  premises  i 
were  properly   fenced.     Act  1872  provided   that  i 
no  action  should  be  maintained  for  trespasses  by  | 
horses  and  cattle  in  Umatilla  and  Wasco  coun-  ! 
ties,  unless  the  premises  were  lawfully  fenced,  i 
but  no  express  repeal  of  Act  1870  was  made 
as  to  Wasco  county.     Held,  that  such  act  was 
repealed  so  far  as  Wasco  county  was  concerned, 
leaving  the  common  law  in  force  in  that  county 
as  to  trespasses  of  all  stock  except  horses  and 
cattle. 

2.  Error  in  admitting  testimony  showing  that 
the  damage  to  phiintiff  was  $500  will  be  consid- 
ered harmless  when  the  verdict  for  plaintiff  is 
for  only  $25. 

Appeal  from  circuit  court,  Ollllam  county; 
W.  L.  Bradshaw,  Judge. 

Action  by  H.  C.  Strickland  against  B.  Gelde 
aud  others.  From  Judgment  for  plataitiff,  de- 
fendants appeal.     Affirmed. 

W.  H.  Wilson  and  T.  R.  Lyons,  for  appel- 
lants.    P.  P.  Mays,  for  respondent 

WOLVERTON,  J.  This  Is  an  action  of 
trespass,  wherein  it  is  alleged  that  defendants 
unUiwfully  and  willfully  permitted  their  band 
of  sheep  to  be  herded,  and  unlawfully  and  will- 
fully did  herd  said  band,  upon  the  premises 
and  lands  of  plaintiff.  The  action  was  com- 
menced In  the  justice  court,  and  upon  appeal 
to  the  circuit  court,  and  trial  there,  judgment 
waR  rendered  In  favor  of  plaintiff,  from  which 
the  defendants  appeal  to  this  court. 

Upon  the  threshold  of  our  Inquiry  touching 
the  errors  assigned.  It  becomes  pertinent  to 
determine  tlie  effect  of  certain  statutes 
heretofore  enacted  relating  to  stock  and  fen- 
cing in  respect  of  Gilliam  county,  ftx>m  which 


the  action  emanates.  In  1870  the  le^slature 
passed  an  act  regulating  fencing  and  fanclo- 
sures.  and  providing  a  remedy  against  stock 
breaking  into  such  Indosures,  but  excluded 
Umatilla  county  from  its  operation.  For  the 
first  trespass  the  owner  Is  required  to  make 
reparation  to  the  party  injured  for  the  true 
value  of  the  damages  sustained;  and  for  ev- 
ery trespass  thereafter  double  damages  are  re- 
coverable before  any  court  having  cognizance: 
and  tor  a  third  offense,  from  any  animalR 
breaking  Into  such  inclosnres,  the  animals 
themselves  may  be  taken  into  custody  and 
kept  at  the  expense  of  the  owner  until  the 
damages  are  repaired.  In  October.  1872,  the 
legislature  passed  an  act  entitled  "An  act  In 
relation  to  trespass  by  cattle,  and  regulating 
fences  In  the  counties  of  Umatilla  and  Waaco. 
in  the  state  of  Oregon."  The  first  section 
provides  that  "no  action  shall  be  maintained 
for  damages  done  by  any  horse,  mare,  gelding, 
mule,  ass.  jenny,  foal,  boll,  stag,  cow,  ox. 
steer,  heifer  or  calf,  upon  the  premises  of  an- 
other, unless  the  person  seeking  such  damage 
shall  allege  and  prove  upon  the  trial  thereof 
that  said  premises  were,  at  the  time  of  the 
commission  of  said  damage,  inclosed  with  a 
lawful  fence."  Section  2  provides  what  man- 
lier of  fence  shall  be  deemed  lawful,  and  sec- 
tion 3  gives  the  remedy.  Any  party  injm-ed 
by  rea.wn  of  any  such  stock  trespassing  upon 
premises  or  lands  so  inclosed  may  recover  dam- 
ages for  such  Injury  before  any  court  having 
jurisdiction,  and  the  anhnala  trespassing  may 
be  at  once  taken  and  held  as  security  for  the 
paym>.>nt  of  the  damages  and  costs,  provided 
that  tlie  person  so  holding  such  animals  shall 
within  three  days  notify  the  owner  thereof  In 
the  manner  prescrilted.  The  question  here  is. 
how  do  these  acts  affect  Gilliam  county,  which 
has  since  been  created  out  of  Wasco  county,  as 
It  pertains  to  sheep?  There  is  no  doubt  but 
that  the  act  of  1870  applied  to  the  territory 
comprising  the  county  of  Gilliam,  and  that 
sheep  came  within  the  purview  of  the  act,  so 
that  It  was  necessary  to  fence  against  them,  as 
well  as  other  stock,  if  damages  for  trespass 
were  to  be  insisted  upon.  Campbell  v.  Brld- 
well,  5  Or.  811.  Now,  it  is  contended  by 
plaintiff  that  the  act  of  1872  repealed  the  act 
of  1870,  in  so  far  as  It  pertains  to  sheep  with- 
in Wasco  county,  out  of  which  Gilliam  was 
since  carved,  and  therefore  that  It  is  not  nec- 
essary to  show  the  existence  of  a  lawful  In- 
cloBure  before  damages  ean  be  recovered  for 
trespass  by  this  species  of  stock.  The  de- 
fendant combats  this  contention,  and  holds 
that  such  is  not  the  effect  of  the  act  of  1872. 
It  Is  a  role  of  law,  sanctioned  by  this  court, 
that  whenever  two  acts  are  repugnant,  one 
Inimical  to  the  other,  so  that  both  cannot 
stand,  the  later  will  operate  as  a  repeal  of 
the  earlier  by  implication,  without  any  ex- 
press words  of  repeal;  and  such  will  be  the 
effect,  even  when  they  are  not  repugnant  in 
all  their  provisions,  if  the  new  statute  revises 
the  subject-matter  of  the  old,  and  is  plainly 
intended  as  a  substitute  for  the  old  In  toto. 
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Insurance  Co.  v.  Rlggen  (Or.)  48  Pac.  476,  and 
Little  V.  CogsweU,  20  Or.  »45,  'Si  Pac.  727. 
Such  rule  is  not  inimical  to  tbe  doctrine  tbat 
repeals  by  implication  are  never  favored,  nor 
tbat  wbich  gives  effect  to  several  statutes  up- 
on the  same  subject  wbenever  it  is  possible  to 
do  so:  and  It  is  firmly  established  elsewhere. 
Road  Co.  T.Allen,  10  Barb.l5;  Roche  v.Mayor, 
etc.,  40  N.  J.  Law,  257;  Daviess  v.  Fairbaim, 
3  How.  CSC;  Murdoclk  t.  City  of  Memphis,  20 
Wall.  SOU,  Swann  v.  Buck,  40  Miss.  2G8; 
City  &  Coimty  of  Sacramento  v.  Bird,  15  Cal. 
294;  .ind  End.  Interp.  St.  pars.  200,  205.  Man- 
ifestly, it  was  the  intention  of  the  legislature,  by 
the  act  of  1872,  to  provide  a  substitute  in  toto 
for  the  former  act  and  to  prescribe  the  only 
regulations  requisite  to  be  observed  in  tbe 
construction  of  fences  within  the  territory 
comprised  by  Wasco  county.  The  act  specifies 
with  much  particularity  how  the  different  liinds 
of  fences  shall  be  constructed,  and  provides 
that  no  action  shall  be  maintained  for  trespass 
by  horses  and  cattle  unless  it  shall  be  made  to 
appear  that  the  premises  so  damaged  were  m- 
closed  with  a  lawful  fence;  and  it  is  certain 
tliat  the  legislature  contemplated  no  such  ab- 
surdity as  tliat  a  person  residing  in  the  coun- 
ty should  build  two  Icinds  of  fences  in  order  to 
protect  hie  indosures  from  trespass  by  all 
kinds  of  stock,  or  tbat  there  should  be  one  rem- 
edy for  ti'espass  by  sheep  and  swine  upon 
lands  inclosed  by  one  kind  of  fence,  and  an- 
other covering  damages  for  trespass  by  cattle 
and  horses  upon  lands  inclosed  by  another  Idnd 
of  fence.  It  was  contemplated,  undoubtedly, 
that  the  act  of  1872  should  be  the  only  legis- 
lative enactment  touching  or  r^rulating  the 
subject-matter  thereof  as  it  applied  to  that 
county,  and  this  would  leave  the  matter,  as  it 
l>ertain8  to  stock  other  than  cattle  and  horses, 
to  rest  where  it  did  prior  to  any  enactment  up- 
on the  subject.  Tliat  such  is  tbe  proper  in- 
ference of  legi-slative  intendment  is  in  some 
way  corroborated  by  the  fact  that  both  Uma- 
tilla and  Wasco  counties  are  within  the  pur- 
view of  the  act,  and,  while  tbe  former  fence 
law  applied  to  Wasco,  it  did  not  apply  to 
IJmatilhi,  and  it  was  probably  contemplated 
tbat  a  law  identical  in  its  effect  should  apply 
to  each  of  said  counties.  This  interpi-etatlon 
seems  to  have  been  adopted  in  Bileu  v.  Pais- 
ley. 18  Or.  47,  21  Pac.  034.  Such  being  the 
state  of  the  law,  we  must  turn  to  the  common 
law  to  determine  whether  plaintiff  has  a  rem- 
edy upon  the  complaint  filed,  and  this  ques- 
tion has  been  decided  favorably  to  the  plain- 
tiff in  French  v.  Cres-sweil.  13  Or.  418,  11 
Pac.  62,  upon  a  complaint  identical  in  form, 
and  reaffirmed  in  principle  in  Bileu  v.  Paisley, 
supra;  and  while,  if  this  latter  question  was  a 
matter  of  first  impi'ession,  our  decision  might 
be  different,  we  feel  constrained  to  treat  it 
now  as  stare  decisis. 

Anotlier  question  is  made  upon  the  record 
touching  the  admission  of  certain  testimony 
relating  to  the  value  of  the  lands  before  and 
after  the  trespass,  in  order  to  deteiiulne  the 
amount  of  damages,  the  plataitiff  testifying  that 


they  were  worth  $2,000  before  and  |l,50e 
after,  and,  therefore,  that  he  was  damaged  in 
the  sum  of  $500;  but,  whether  tbe  admission 
of  this  teetimony  was  error  or  not,  it  is  man- 
ifest that  defendants  were  not  materially  dam- 
aged by  it,  the  verdict  being  for  $25  only.  In 
support  of  this  view,  see  French  t.  Cresswdl. 
supra. 
Affirmed. 


DE  GREAYER   v.   SUPERIOR   COURT  OF^ 

CITY    AND    COUNTY    OF    SAN 

FRANCISCO.    (S.  F.  561.) 

(Supreme  Court  of  California.     Aug.  21,  1807.> 

quabdianb— ctlstodt  and  contboij  of  estatb- 
Investmbnts. 

1.  Civ.  Code,  g  23C,  provides  that  a  guardiai 
is  a  person  appointed  to  take  care  of  the  persor 
"or  property"  of  another.  Section  247  provide* 
that  a  guardian  has  power  over  the  person  "anc, 
property"  of  the  ward,  unlesa  otherwise  ordered 
And  section  249  provides  that  "a  guardian  ot 
the  property  must  keep  safely  the  iirojwrty  of  hi« 
ward,  •  •  •  and  deUver  it  to  the  ward  at  tbi- 
close  of  his  guardianship."  (^ode  Civ.  Proc.  i 
1753,  provides  that  every  guardian  shall  have  the 
"management  of  [the  ward's]  estate,"  etc.  Sec- 
tion 1754  provides  that  the  guardian  shall  give 
bond  "to  dispose  of  and  manage  the  estate  ac> 
cording  to  law;  *  *  *  to  render  an  account 
on  oath  of  the  property,  estates,  and  moneys  of 
the  ward,"  etc.  Section  1760  provides  that 
"every  guardian  must  •  •  •  sue  for  and  re- 
ceive all  debts  due"  the  ward,  etc.  And  section 
1770  provides  that  every  guardian  must  "manage 
the  estate  of  his  ward  frugally,"  etc.  Hdd,  that 
under  these  statutes,  as  well  as  at  common  law, 
the  guardian  has  the  right  to  the  custody  and 
control  of  the  ward's  estate,  and  hence  an  order 
of  court  directing  him  to  deposit  such  assets  in  a 
certain  institution,  from  which  they  should  be 
withdrawn  only  upon  order  of  court,  was  void. 

2.  Code  Civ.  Proc.  {  1792.  providing  that  the 
court,  on  application  of  the  guardian  of  any  per- 
son interestetl,  may  authorize  and  require  the 
guardian  to  invest  the  ward's  money  in  real  es- 
tate, or  in  any  other  manner  most  tu  the  interes 
of  all  concerned,  "and  may  make  such  other  or- 
ders and  give  such  din>ctions  as  are  needful  for 
the  management,  investment,  and  disposition  of 
the  estate  and  effects  as  circumstances  require." 
does  not  authorize  the  court  to  deprive  the  guard- 
ian of  the  custody  and  control  of  the  funds  of  the 
estate  by  ordering  that  they  shall  be  placed  in  n 
certain  depository,  and  drawn  out  only  on  order 
of  court. 

Department  1.  Writ  of  review  to  superior 
court,  city  and  county  of  San  Fransco;  Cof- 
fey, Judge. 

Petition  by  Septimus  De  Greayer,  guardian, 
to  review  order  of  superior  court  of  the  city 
and  county  of  San  Francisco.  Order  an- 
nulled. 

A.  G.  Eells,  for  petitioner.  N.  I.  Oreswell, 
for  respondent. 

VAN  FLEET,  J.  Certiorari  to  review  an 
order  of  the  superior  court  of  the  city  and 
county  of  San  Francisco,  department  9.  Pe 
tittoner  is,  by  will  of  the  father  and  appoint 
ment  of  the  court,  the  general  guardian  of  the 
person  and  estate  of  H^rry  (iardiner  De 
Oreayer,  a  minor,  the  estate  being  In  process 
of  administration  in  said  superkic  court    Be- 
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lon^ng  to  the  estate  la  a  certain  large  sum  of 
money  distributed  to  the  ward  from  the  es- 
tate of  his  father,  which  at  the  time  of  dis- 
tribution was  on  deposit  by  petitioner,  In  his 
capacity  as  executor  of  the  will  of  the  father, 
tn  the  California  Safe-Deposit  &  Trust  Com- 
pany. Upon  the  distribution  of  the  fund  pe- 
titioner was  required  to  and  gave  an  addi- 
tional bond  aa  guardian  in  double  the  amount 
of  the  fund,  and  an  order  was  then  made  that 
said  money  be  transferred  on  the  books  of  the 
safe-deposit  company  to  petitioner's  account 
as  guardian;  but  thereupon  said  court,  of  Its 
own  motion,  and  without  other  circumstance, 
made  a  further  order  that  the  said  moneys  "be 
held  by  said  California  Safe-Deposit  &  Trust 
Company  subject  to  the  order  of  this  [said  su- 
perior] court,  and  be  paid  out  only  as  author- 
ized by  this  court"  It  is  contended  by  peti- 
tioner that  this  last  order  constituted  an  In- 
frinj;ement  upon  his  rights  as  guardian,  which 
was  beyond  the  power  of  the  court,  and  that 
the  order  Is  void. 

It  is  obvious  at  a  glance  that  the  effect  of 
the  order  Is,  and  manifestly  was  so  Intended,  to 
deny  to  and  deprive  petitioner  as  guardian  of 
the  possession  and  control  of  such  fund,  and 
to  that  extent  of  the  possession  and  control 
of  the  estate  of  his  ward.  That  the  law  docs 
not  authorize  such  an  interference  with  the 
possession  and  control  of  one  standing  In  the 
relation  of  petitioner  to  the  fund  has,  we 
thlnlc,  been  expressly  determined  In  the  very 
recent  case  of  In  re  Welch's  Estate,  110  Cal. 
005,  608,  42  Pac.  1090,  where,  in  considering 
an  order  of  precisely  similar  Import  made  In 
the  estate  of  a  deceased  person,  the  court, 
speal^Ing  through  Mr.  Justice  Temple,  say: 
"I  know  of  no  law  which  authorizes  a  probate 
Judge  to  direct  an  administrator  where  and 
how  he  shall  keep  the  assets  of  an  estate,  and 
surely  there  ought  to  be  no  such  law.  The  ad- 
ministrator Is  liable  for  their  safety  on  his 
bond.  If  the  court  could  lawfully  take  charge 
of  them,  It  would  deprive  Interested  parties  of 
this  security.  If  goods  arS  lost.  It  may  be  a 
question  whether  they  have  been  properly 
cared  for.  If  they  have  been  placed  where 
the  Juilge  has  directed,  and  then  lost,  be  will 
have  prejudiced  the  case  before  the  trial.  Ad- 
ministrators cannot  be  deprived  of  the  actual 
custody  of  the  assets  of  the  estate  by  such  an 
order."  Respondent  expresses  doubts  as  to 
the  correctness  of  what  Is  there  said,  even  as 
applied  to  the  office  of  administrator,  but  con- 
tends that  In  any  event  it  has  no  bearing  here 
because  of  "the  vast  difference  at  the  com- 
mon law  between  the  functions  of  an  adminis- 
trator and  those  of  a  guardian."  But  we  are 
pointed  to  no  essential  difference  in  the  nature 
of  the  trust,  either  at  common  law  or  under 
our  statute,  affecting  the  question  here  In- 
volved, or  which  would  render  Imi>ertlnent 
the  considerations  suggested  in  Re  Welch's  Es- 
tate. Whatever  the  differences  In  his  rights 
and  duties  In  other  respects,  a  general  guard- 
Ian,  at  the  common  law,  equally  with  an  ad- 
ministrator ot  executor,  was  entitled  to  the 


exclusive  jMssesslon,  with  the  general  care 
and  management,  of  the  estate  committed  to 
his  charge.  Woemer,  Guardianship,  {{  53,  55, 
56,  61,  62:  Lee  v.  Lee,  55  Ala.  590.  And,  In- 
deed, In  many  other.  If  not  most,  respects 
there  has  always  been  great  similarity  be- 
tween the  powers  and  duties  of  a  guardian  in 
respect  of  the  property  of  his  ward,  and  an 
executor  or  administrator  In  the  management 
of  the  estate  of  a  deceased  person.  "Both 
classes  of  functionaries,"  says  Mr.  Woemer, 
"are  treated  in  law  in  many  respects  like  trus- 
tees holding  a  legal,  but  not  beneficial,  title  to 
the  property  Intrusted  to  their  custody.  Text 
writers  and  oourts  find  It  convenient  to  Include 
executors  and  administrators  In  discussing  the 
powers,  rights,  duties,  and  liabilities  of  trus- 
tees; and  guardians— notably  guardians  in 
socage  and  testamentary  guardians — were 
early  recognized  at  common  law  and  under  the 
statute  of  Charles  II.  as  trustees,  with  not  a 
bare  authority,  but  an  actual  Interest,  in  their 
ward's  estate."  Woerner,  Guardianship,  g  53. 
And  what  was  true  in  those  respects  at  the 
common  law  is  not  less  true  under  our  statute. 
In  fact,  by  the  express  terms  of  the  statute, 
the  guardian  Is  given  the  possession,  care,  and 
management  of  the  estate  of  his  ward.  Clr. 
Code,  §§  236,  247,  249;  Code  Civ.  Proc.  H  1753. 
1754,  1769,  1770.  And  the  powers  there  giv- 
en and  the  duties  Imposed  are  such  as  In  their 
essential  nature  are  wholly  at  variance  with 
the  existence  of  the  right  In  the  court  to  take 
the  custody  and  management  of  the  estate  out 
of  the  hands  of  the  guardian  Into  its  own. 
Under  these  provisions,  as  it  was  at  the  com- 
mon law,  it  is  the  guardian,  and  not  the  court, 
who  is  made  responsible  for  the  proper  admin- 
istration of  the  trust.  He  it  is  to  whose  cus- 
tody the  property  of  the  ward  is  intrusted,  and 
to  whom  the  law  and  the  ward  alike  look  for 
its  safe  return.  In  the  performance  of  his  du- 
ties he  Is,  It  Is  true,  in  certain  respects  un- 
der the  control  and  supervision  of  the  court 
appointing  him;  but  this  right  of  supervision 
does  not,  under  our  Code,  nor  did  it  at  the 
common  law,  carry  the  power  to  interfere  in 
any  sucli  manner  with  the  custody  and  gener- 
al management  of  the  proiierty  of  the  ward, 
except,  of  course,  for  conduct  authorizing  sus- 
pension or  removal. 

In  Lord  v.  Hough,  37  Cal.  657,  6C4,  It  la 
said,  in  discussing  this  power  of  the  court, 
that:  "While  the  court  of  chancery  has  the 
control  and  superintendence  of  all  gturdians, 
however  appointed,  yet  it  can  no  more  inter- 
pose in  matters  of  guardianship  without  cause 
than  it  can  interpose  without  cause  In  other 
matters  which  are  within  its  Jurisdiction. 
Chancery  will  not  interfere  and  remove  a 
guardian  who  has  been  legally  appointed,  un- 
less for  misbehavior.  The  guardian  appointed 
by  either  the  common  law  or  statute  has  a 
legal  right  to  the  trust,  of  which  he  cannot  be 
deprived  except  for  reasons  in  equity.  The 
discretion  of  the  chancellor,  of  which  men- 
tion Is  frequently  made  In  connection  with  his 
power  of  supervision  and  removal  of  guard- 
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Urns,  iB  not  an  arbitrary  or  capiicioiu,  bat  a 
judicial,  discretion,  to  be  exercised  not  In  total 
disregard,  but  with  due  regard,  to  all  the  l^al 
rights  of  all  concerned."  See,  also,  Lincoln 
T.  Alexander,  S2  Cal.  482.  Indeed,  the  right 
of  custody  and  control  of  the  property  Is  even 
more  essential  to  the  full  and  proper  discharge 
c^  a  guardian's  trust  than  to  that  of  an  admin- 
istrator or  executor,  since  the  former  la  char- 
ged not  alone  with  the  safe-keeping  of  the 
property  of  his  ward,  but  with  its  judicious  and 
proper  Investment  And  it  Is  primarily  to  his 
discretion,  rather  than  that  of  the  court,  that 
this  most  Important  duty  Is  committed,— a 
duty  to  be  performed  under  the  direction  and 
control  of  the  court,  but,  after  all,  a  duty  con- 
fided by  the  law  to  the  guardian,  who  Is  made 
responsible  for  Its  faithful  performance.  Card- 
well's  Guardianship,  65  CaL  137,  141;  Woer- 
ner.  Guardianship,  {  63. 

It  is  quite  apparent  that,  if  tbe  court  can, 
by  such  an  order,  tie  up  the  funds  of  an  es- 
tate, and  deprive  the  guardian  of  Its  control, 
the  latter  may  be  thereby  prevented  from 
fulfilling  one  of  the  primary  purposes  of  his 
ti^t  And  In  such  an  instance  the  ward 
would  be  left  without  redress  for  any  loss  re- 
sulting, since  obviously  the  guardian  could  not 
be  held  responsible  for  falling  to  perform  a 
duty  from  which  he  was  restrained  by  order 
of  the  court.  In  re  Welch's  Elstate,  supra. 
While  respondent  does  not  expressly  claim  that 
the  order  in  question  was  made  or  intended  as 
a  direction  for  the  "investment"  of  the  fund,  he 
cites  in  support  of  the  order  the  provisions  of 
the  Code  authorizing  tbe  court  to  direct  and 
supervise  the  investment  of  the  trust  property, 
and  particularly  section  1702  of  the  Code  of 
Civil  Procedure,  which  provides:  "The  court, 
on  the  application  of  the  guardian  or  any  per- 
son interested  In  the  estate  of  any  ward,  after 
such  notice  to  persons  interested  therein  as 
the  court  shall  direct,  may  authorize  and  re- 
quire the  guardian  to  invest  the  proceeds  of 
sales,  and  any  other  of  his  ward's  money  in 
his  hands.  In  real  estate,  or  in  any  other  man- 
ner most  to  the  interest  of  all  concerned  there- 
in, and  the  court  may  malce  such  other  orders 
and  give  such  directions  as  are  needful  for  tbe 
n.atuigement.  Investment,  and  disposition  of 
the  estate  and  effects  as  circumstances  re- 
quire." In  the  first  place,  the  recitals  of  the 
order  negative  the  Idea  that  it  was  Intended 
as  a  direction  for  the  investment  of  the  mon- 
ey in  pursuance  of  the  authority  given  by  the 
above  section,  since  it  states  on  Its  face  that 
It  is  made  in  pursuance  of  a  general  rule  there- 
tofore adopted  by  tlie  court  providing  for  "the 
safe-keeping"  of  tbe  moneys  of  estates  gen- 
erally, and  makes  no  reference  to  the  subject 
of  Investment  on  Interest  or  otherwise.  In 
the  next  place,  if  Intended  as  a  compliance 
with  that  section,  it  clearly  transcends  the  pow- 
er there  given.  Whether  that  provision  eon- 
templates  an  order  for  the  Investment  of  funds 
without  notice  to  or  application  first  made 
therefor  by  the  guardian  or  other  person  in- 
terested in  the  estate,  or  whether,  under  any 


circumstances,  It  would  ftnthorlse  a  fllrectlon 
for  the  deposit  or  keeping  of  the  funds  in  the 
hands  of  an  institution  or  individual  specially 
chosen  and  designated  by  the  court  without 
the  consent  of  the  guardian,  are  questions 
which  need  not  be  here  decided;  for  certain  it 
Is  that  the  court  cannot,  for  the  purpose  of  In- 
vestment more  than  another,  deprive  the 
guardian  of  the  custody  and  control  of  tbe 
fund,  or  the  securities  representing  it.  If 
money  of  the  estate  be  Invested,  the  guardian 
Is  still  entitled  to  its  general  care  and  cus- 
tody, and  that  of  the  notes,  bonds,  mortgages, 
bank  books,  or  other  security  evidencing  such 
Investment,  with  the  right  and  duty  to  preserve 
them,  and  to  take  such  proper  and  necessary 
steps  at  any  time  to  protect  the  interests  ot 
the  ward  therein  as  cbciunstances  may  de- 
mand. The  order  In  question  has  the  etTect 
to  deprive  the  guardian  of  this  right,  and  to 
practically  place  the  custody  and  control  of 
the  fund  in  the  hands  of  the  court  exclusive  of 
the  guardian.  Such  an  order  Is  without  doubt 
In  excess  of  the  power  of  the  court,  and  void. 
The  order  is  annulled. 


We  concur: 
SON,  J. 


BEATTT,   a   J.;    HARRI- 


(6  Malio,  416] 

COHN  t.  KINGSLET. 

(Supreme  Court  of  Idaho.    July  9,  1897.) 

Statutes— Enactmknt— Constitutional  Requibc- 
MBNTs— Enrolled  Bill— Legislativb 

JOUKNALS— CONCLUSIVXSSSS. 

1.  The  provisions  of  the  constitution  requiring 
three  several  readings,  the  printing  of  bills,  and 
an  aye  and  nay  vote  on  final  passage  of  any  bill, 
are  mandatory. 

2.  To  ascertain  whether  or  not  the  legislature, 
in  the  passage  of  a  bill,  complied  with  the  re- 
quirements of  the  constitution,  the  CQj;rt  may  go 
back  of  the  enrolled  bill  to  see  if  the  journals  of 
both  houses  of  the  legislature  show  that  the  te- 
qnirements  of  the  constitution  were  obeyed  in  the 
passage  of  the  act  in  question. 

3.  The  journals  of  both  houses  of  the  legislature 
must  affirmatively  show  that  the  provisions  of  the 
constitution  in  regard  to  the  passage  of  any  law 
were  substantially  followed  by  tbe  legislature 
in  the  passage  of  an  act  the  validity  of  which  is 
questioned. 

4.  While  the  journals  of  both  honses  of  the  leg- 
islature are  entitled  to  absolute  verity,  and  can- 
not be  contradicted,  yet,  if  the  journals  fall  to 
show  that  any  step  required  by  the  constitution 
In  the  passage  of  a  law  was  taken,  such  failure 
to  show  that  such  step  was  taken  is  conclusive 
evidence  that  it  was  not  taken. 

5.  Neither  house  of  the  legislature  can  suspend 
the  provision  of  the  constitution  which  requires 
three  readings  on  separate  days  in  each  house  ex- 
cept in  case  of  urgency,  and  then  only  on  an  aye 
and  nay  vote  by  two-thirds  of  the  house,  voting 
with  reference  to  only  one  bill  then  before  such 
house. 

Sullivan,  C.  3.,  dissenting. 
(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Ada  county; 
George  H.  Stewart,  Judge. 

Agreed  case  between  Fanny  Cohn,  as  plain- 
tiff, and  Charles  S.  Klngsley,  as  defendant. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Beversed. 
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Plaintiff  offered  a  deed  to  the  defendant,  who 
la  county  recorder  In  and  for  Ada  county,  for 
r«  (ford,  and  tendered  to  defendant  the  fees  for 
recording  such  deed  as  are  provided  therefor 
under  the  act  of  March  12.  1807  (Acts  1897,  p. 
(2),  which  the  defendant  refused  to  accq)t.  De- 
fendant refused  to  record  said  deed  nnleaa  the 
ff-es  allowed  by  the  act  of  March  13,  18»1  (Acta 
1 8!>1,  p.  174),  were  paid  to  him.  The  parties  then 
made  an  agreed  case,  by  stipulation,  under  the 
Klatute,  for  the  purpose  of  determining  the  ya- 
lldlty  of  the  act  of  March  12,  1897,  ap|)ellant 
heroin  being  the  defendant  In  said  agreed  caw. 
The  district  court  held  the  act  valid. 

W.  E.  Borah.  A.  A.  Fraser.  and  Hawley  tc 
Pnckett,  for  appelant  Robert  E.  Mcl<^land, 
Atty.  Gen.,  for  respondent. 

QT'ARI-ES,  J.  The  controlling  question  In 
this  case  Is,  Is  the  act  of  March  12,  18»7,  regu- 
lating the  fees  and  compensation  of  county  and 
preolnot  officers,  valid?  Section  15,  art.  3,  of 
the  constitution,  Is  as  follows:  "No  law  shall 
be  passed  except  by  bill,  nor  shall  any  bill  be 
put  upon  Its  final  passage  until  the  same,  with 
the  amendments  thereto,  shall  have  been  print- 
ed, for  the  use  of  the  members:  nor  shall  any 
1)111  become  a  law  unless  the  same  shall  have 
l>een  read  on  three  several  days  In  each  house 
previous  to  the  final  vote  therecm:  provided, 
In  case  of  urgency,  two-thirds  of  the  house 
where  such  bill  may  be  pending  may,  upon  a 
vote  of  the  yeas  and  nays,  dispense  with  this 
provision.  On  the  final  passage  of  all  bills  they 
Khali  be  read  at  length,  section  by  section,  and 
the  vote  shall  be  by  yeas  and  nays  upon  each 
bill  separately,  and  shall  be  entered  upon  the 
Journal;  and  no  bill  shall  become  a  law  without 
tl-.e  concurrence  of  a  majority  of  the  memliers 
present."  It  Is  contended  by  the  appellant  that 
the  provisions  of  said  section  of  tlie  constitution 
were  not  complied  with  by  the  legislature  In 
the  passage  of  said  act.  The  respondent  con- 
tends that  the  presumption  Is  that  the  legisla- 
ture complied  with  all  of  the  provisions  of  tlie 
constitution,  and  that  the  court  cannot  go  back 
of  the  enrolled  blU  for  the  purpose  of  ascertain- 
ing whether  the  provisions  of  the  constitution 
were  followed  or  not.  Upon  this  question  there 
Is  some  conflict  of  authority,  but  the  great 
weight  of  authority  and  the  soundest  reasoning 
supi)ort  the  rule  that  the  court  not  only  may, 
but  It  Is  the  imperative  duty  of  the  court,  when 
alls  issue  Is  before  it,  to  look  to  the  journals  of 
the  legislature,  and  see  If,  In  passing  the  stat- 
ute In  question,  the  legislature  have  proceeded 
In  the  manner  provided  by  the  constitution.  By 
the  terms  of  said  section  of  the  constitution, 
supra,  six  things  must  be  done  In  the  pa.ssage 
of  a  law,  to  wit:  First,  the  Introduction  of  the 
proijosed  law  by  bill,  necessarily  in  writing; 
sw'ond,  the  printing  of  the  bill,  with  the  amend- 
ments thereto;  third,  the  reading  of  the  bill  on 
three  several  days,  in  each  house,  previous  to 
a  final  vote  thereon;  fourth,  the  reading  of  the 
bill  on  Its  final  passage,  section  by  section; 
fifth,  a  vote  on  the  final  passage,  by  yeas  and 


nays;  sixth,  the  eoneurreiice  of  a  majority  of 
the  members  present.  These  provisions  are 
mandatory,  and  It  Is  the  imperative  duty  of  tbe 
legislature  to  obey  them.  As  we  said  in  tbe 
case  of  Dunbar  v.  Board  of  Oom'rs  (decided  at 
the  present  term)  49  Pac.  409,  the  duty  of  sup- 
porting the  constitution  of  the  state  Is  lmpoe«d 
upon  all  public  officers  by  the  solemn  obliga- 
tions of  the  official  oath,  which  obligations  can- 
not be  discharged  by  disol)oying,  Ignortng.  and 
setting  at  naught  the  plain  provisions  of  tbe 
constltntlon,  but  only  by  obedience  thereto.  In 
construing  said  section  of  the  constitution.  It  is 
necessary  to  inquire  Into  the  extent  of  tbe  ap- 
plication of  the  proviso  which  we  find  therein, 
viz.:  "In  case  of  m^ency.  two-thirds  of  the 
house  where  such  bill  may  lie  pending  may 
upon  a  vote  of  the  yeas  and  nays  dispense  with 
this  provision."  A  careful  reading  of  the  sec- 
tion shows  that  thot  part  of  the  section  which 
prece<les  the  proviso  consists  of  three  separate 
clauses  disjunctively  stated.  The  first  danse 
relates  to  the  Introduction  of  the  bill,  the  second 
to  the  printing  of  the  bill,  the  third  to  the  read- 
ing on  three  several  days.  We  are  of  the  opin- 
ion, from  the  context,  from  the  conditions  which 
the  framers  of  tlie  constitution  thought  might 
arise,  and  from  the  apparent  object  which  they 
liad  In  view,  that  said  proviso  applies,  and  was 
only  Intended  to  apply,  to  the  last  chiuse  pre- 
ceding the  proviso.  It  was  not  Intended  to  au- 
thorize the  legislature  to  dispense  with  the  In- 
troduction of  the  proposed  law  by  bill,  nor  was 
It  Intended  to  authorize  tlie  lejrtslature  to  dls- 
I)ense  with  printing  the  bill.  Tlie  framers  of 
the  constitution  evidently  Intended  by  said  pro- 
vision to  put  It  in  the  hands  of  the  legislature. 
In  case  of  necessity  to  act  promptly,  to  pass  a 
bill  in  one.  Instead  of  not  less  tlian  six,  days, 
and  we  can  Imagine  a  case  where  such  urgency 
would  exist.  For  Instance,  an  Insurrection 
should  take  place,  and  in  order  to  quell  It  an 
appropriation  should  be  promptly  made,  or  the 
executive  should  be  given  some  power  not  then 
given  by  existing  law,  or  it  should  be  necessarj- 
to  forthwith  enlarge  the  militia.  The  object  of 
requiring  the  printing  and  three  several  read- 
ings on  separate  days  Is  a  good  one.  It  was  to 
Insure  the  rights  and  interests  of  the  people 
against  hasty  and  inconsiderate  legislation. 
The  people.  In  making  and  adopting  the  con- 
stitution, were  not  content  with  requiring  the 
I'rinting  and  reading  one  thne  only  of  bilK 
but  have  absolutely  required  that  all  bills  shall 
be  read  on  three  several  days  In  each  house; 
and  these  several  readings  cannot  be  dispensed 
with,  except  "In  case  of  urgency,  two-thirds  of 
the  house  where  such  bill  may  be  pending  may 
ttpon  a  vote  of  the  yeas  and  nays  dispense  with 
this  provision." 

The  history  of  the  passage  of  the  act  In 
question,  first  known  as  "Senate  Bill  Xo.  2."' 
afterwards  as  "Substitute  Senate  Bill  No.  2." 
as  shown  h.v  the  journals  of  both  houses.  Is 
briefly  as  follows: 

In  the  senate:  "January  7.  Senate  bill  No. 
2,  Introduced  by  Senator  Thomas  A.  Davis, 
read  for  the  first  time,  and  referred  to  the 
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committee  «>n  Judldary.  January  11.  Judi- 
oiary  reported,  and  recommended  that  the 
bill  be  printed.  Jannaiy  20.  Bill  reported 
printed.  Same  day,  senate  bill  No.  2,  by  Da- 
yis,  was  read  the  second  time  by  title  and 
referred  to  committee  on  engrossment  Jan- 
uary 22.  Taken  from  committee  on  engross- 
ment, and  referred  to  general  calendar  for 
action  of  the  committee  of  the  whole.  Janu- 
ary 23.  Senate  bill  No.  2  made  a  special  or- 
der of  business  for  Monday,  January  27,  at 
2:33  o'cloclc  p.  m.  January  26.  Committee  of 
the  whole,  having  the  bill  under  consideration, 
reported  progress,  and  further  consideration 
postponed  for  one  wecl£.  February  2.  Tlie 
committee  of  the  whole  reported  progress, 
and  asked  leave  to  sit  again.  FebruaiT  8. 
Oousideratiou  by  the  committee  of  the  whole. 
The  committee  rei)orted  progress,  and  recom- 
mends that  the  bill  retain  its  place  on  the 
calendar,  and  asked  and  was  granted  leave  to 
sit  again.  On  motion  of  Senator  Joseph  C. 
Bich,  Senators  Ballentine  (of  Blaine),  Keller, 
and  Davis  (of  Oneida)  were  appointed  a  spe- 
cial conference  committee  on  senate  bill  No. 
2,  and  as  such  to  report  at  two  o'clock  p.  m. 
to-morrow,  and  the  further  consideration  of 
the  bill  postponed  until  that  hour.  Febru- 
ary 10.  Thomas  A.  Davis,  of  the  special  con- 
ference committee  on  senate  bill  No.  2,  in- 
formed the  senate  that  the  house  liad  passed 
a  resolution  to  confer  with  a  like  committee 
from  the  senate  on  said  matter,  and  asked 
further  time,  which  was  granted.  February 
15.  Committee  reported,  and  submitted  a 
substitute  for  senate  bill  No.  2,  and  recom- 
mended the  passage  of  the  same.  Substitute 
for  senate  bill  No.  2,  introduced  by  confer- 
ence committee:  'An  act  regulating  the  fees 
and  compensation  of  the  various  county  and 
precinct  officers  within  the  state  of  Idaho.' 
Read  the  first  time  by  tiUe,  imder  suspension 
of  section  15,  art  3,  of  the  constitution,  and 
senate  rules,  by  unanimous  consent,  and  re- 
ferred to  committee  on  public  printing.  Feb- 
ruary 17.  Substitute  for  senate  bill  No.  2  re- 
ported back,  printed,  and  placed  on  the  cal- 
endar. February  24.  The  committee  of  the 
whole  reported  progress  to  consideration  of 
substitute  senate  bill  No.  2,  and  asked  anc 
was  granted  leave  to  sit  again.  On  the  same 
day  the  following  report  was  adopted  by  an 
aye  and  nay  vote  of  12  to  7,  viz:  'Mr.  Presi- 
dent: Your  committee  of  the  whole  reports 
that  It  has  had  under  consideration  substitute 
for  senate  bill  No.  2,  and  reports  same  back, 
with  the  recommendation  that  it  do  pass.' 
Substitute  for  senate  bill  No.  2  was  filed  for 
second  reading,  and  considered  engrossed. 
Motion  made  to  reconsider  the  report  of  the 
committee  of  the  whole  was  laid  on  the  table 
by  an  aye  and  nay  vote  of  13  to  7.  Substi- 
tute bill  No.  2  was  considered  engrossed,  and 
filed  for  third  reading.  February  16.  Sub- 
stitute to  senate  bill  No.  2  read  the  third  time, 
and  passed  by  an  aye  and  nay  vote  of  15  to 
B.  March  8.  On  motion  the  senate  concurred 
In  house  amendments  to  substitute  senate  bill 


No.  2,  with  the  exception  of  the  twenty-woond 
amendment,  and  the  honse  notified  of  such 
concurrence.  On  the  same  day  the  senate  re- 
ceived a  message  from  the  house  to  the  effect 
that  the  house  of  representatives  had  passed 
substitute  to  senate  bill  No.  2,  by  conference 
committee,  as  amended.  On  the  same  day 
the  bill  was  reported  correctly  enrolled,  and 
signed  by  the  president  of  the  senate  and 
speaker  of  the  house  and  transmitted  to  the 
governor." 

In  the  house:  "February  2.  Message  from 
the  senate  that  the  senate  had  passed  sub- 
stitute to  senate  bill  No.  2,  and  that  same  waa 
therewith  transmtbted.  March  1.  Mr.  Keat 
moved  that  the  rules  of  the  house,  and  article 
3,  1 15,  of  the  constitution,  be  suspended,  and 
all  senate  and  house  biUs,  Joint  resolutions, 
and  memorials  on  first  and  second  reading  be 
read  first  and  second  time  by  title,  and  re- 
ferred to  their  appropriate  committees,  which 
motion  was  adopted  by  an  aye  and  nay  vote 
of  24  to  6;  and  under  the  said  motion  substi- 
tute for  senate  bill  No.  2,  by  conference  com- 
mittee, 'An  act  regulating  the  fees  and  conn 
pensation  of  the  various  county  and  precinct 
officers  wltiiin  the  state  of  Idalio,'  was  read 
the  first  and  second  time  by  title,  and  re- 
ferred to  committee  on  county  officers.  March 
2.  The  committee  on  county  ofi[lcers  reported 
the  bill  back,  and  recommended  its  passage. 
The  bill  was  then  read  a  third  time,  and  re- 
ferred to  the  Judiciary  committee.  March  4. 
The  committee  on  judiciary  reported  the  bill 
back,  with  amendments,  and  recommended 
that  said  amendments  be  considered  seriatim 
by  the  house,  and  recommended  that  the  bill, 
with  the  amendments  thereto,  do  pass. 
March  6.  Mr.  Keat  offered  two  amendments 
which  were  adopted.  Mr.  Rogers  offered  an 
amendment  which  was  rejected.  Mr.  Wright 
offered  two  amendments  which  were  rejected. 
The  committee  of  the  whole  recommended 
twenty  amendments,  numbered  from  one  to 
twenty,  respectively.  The  question  was  then 
put,  'Shall  the  blU  as  amended  be  passed  to 
thbrd  reading?  and  which  question  prevailed. 
Mr.  Rice  then  offered  an  amendment  which 
was  adopted.  Then,  on  an  aye  and  nay  vote, 
21  to  18,  the  vote  to  pass  the  blU  to  third  read- 
ing was  reconsidered.  Mr.  Workman  mov- 
ed, as  a  substitute  to  amendment  No.  13  by 
committee  of  the  whole,  the  amendment  here- 
in referred  to,  as  an  amendment  to  the  amend- 
ment by  the  committee  of  the  whole,  being 
amendment  No.  13.  The  question  was  then 
put,  'Shall  the  substitute  motion  be  adopted?" 
and  carried  by  an  aye  and  nay  vote  of  25  to 
10,  and  80  the  substitute  motion  was  adopted. 
It  was  then  ordered  that  the  bill  be  pas-sed  to 
third  reading.  Mr.  EHder  then  moved  that 
the  rules  of  the  house  and  section  15  of  arti- 
cle 3  of  the  constitution  be  suspended,  and 
senate  bill  No.  2  be  considered  engrossed, 
read  a  third  time,  and  placed  upon  Its  final 
passage,  which  motion  was,  on  an  aye  and 
nay  vote  of  23  to  3,  declared  carried.  And 
BO  the  roles  and  conotttutlon  were  suspended. 
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and  the  house  passed  to  the  order  of  third 
reading  of  house  bills.  Senate  bill  No.  2  by 
conference  committee,  'An  act  regulating  the 
tees  and  compensation  of  the  various  countj 
and  precinct  officers  within  the  state  of  Ida- 
ho,' was  read  a  third  time.  The  bill  was 
then  put  on  its  final  passage,  on  an  aye  and 
nay  vote,  and  carried,  the  vote  being  32  to  3. 
March  8.  Message  received  from  the  senate 
as  follows:  'Mr.  Speaker:  I  am  instructed  to 
inform  your  honorable  body  that  the  senate 
has  had  under  consideration  and  concurred 
in  house  amendments  to  substitute  to  senate 
bill  No.  2,  with  the  exception  as  to  the  22nd 
amendment,  which  has  been  amended  as  fol- 
lows: In  line  1,  after  the  word  "sul)divi8ion," 
strilie  out  the  figure  "5"  and  insert  the  figure 
"3";  In  Une  2,  strike  out  the  figures  "79"  and 
Insert  the  figures  "78,"— which  Is  herewith 
transmitted.  Respectfully,  Wm.  V.  Helfrleh, 
Asst.  Secretary.'  On  the  same  day  the  com- 
mittee on  printing  reported  that  it  had  had 
printed  amendments  to  substitute  for  senate 
bill  No.  2,  original  amendments  returned. 
Workman  moved  that  the  house  concur  in 
the  amendment  proposed  by  the  senate  as  to 
senate  bill  No.  2,  in  22nd  amendment;  subdi- 
vision 5  to  be  changed  to  3,  and  to  be  line  78 
Instead  of  line  79,  which  motion  prevailed." 

And  this  is  the  record  as  It  appears  In  the 
Journals  of  the  two  houses.  While  many  ir- 
regularities worthy  of  criticism  appear  In  this 
record,  we  will  only  call  attention  to  some  of 
the  more  flagrant  violations  of  the  constitution. 
As  shown  by  the  senate  Journal,  substitute  to 
senate  bill  No.  2,  offered  by  the  conference 
committee,  which  was,  in  effect  and  in  fact,  a 
new  bill,  was  read  the  first  time  by  title;  the 
senate  assuming  to  suspend  section  15  of  arti- 
cle 3  of  the  constitution  without  an  aye  and 
nay  vote,  a  thing  which  cannot  be  done  under 
the  provisions  of  the  constitution.  It  iloes  [lot 
appear  from  the  Journal  of  the  senate  that  sub- 
stitute to  senate  bill  No.  2  wa.s  re.ad  the  second 
time.  Tlie  recital  that  it  "was  filed  for  a  sec- 
ond reading"  does  not  show  that  it  was  read 
a  sprond  time.  Each  house  is  required,  by  sec- 
tion 13,  art.  3,  of  the  constitution,  to  keep  a 
Journal  of  Its  proceedings.  This  means  that 
the  Journal  shall  show  all  of  the  proceedings 
of  the  house,  and  all  of  the  steps  taken  In  tlie 
passage  of  every  bill.  By  reason  of  tliis  pro- 
vision the  Journal  becomes,  not  only  the  best 
evidence,  but  the  exclusive  evidence,  of  what 
was  done  by  the  house  keeping  such  Journal, 
and  courts  must  Impute  to  the  record  and 
statements  in  the  Journal  absolute  verity.  The 
recitals  in  the  Journal  are  conclusive,  and  can- 
not be  contradicted.  Burkliart  v.  Reed,  2 
Idaho,  470,  22  Pac.  1;  dough  v.  Curtis,  2 
Idaho,  489,  22  Pac.  8;  Wright  v.  Kelly  (Idaho) 
43  Pac.  5G5;  Water  Co.  v.  Stock.slager,  Id.  COS; 
Blaine  Co.  v.  Heard  (Idaho)  45  Pac.  890.  In 
the  pa.ssage  of  a  bill  by  either  house,  the  Jour- 
nal of  such  house  must  show  affirmatively  that 
aU  of  the  requirements  of  the  constitution  were 
complied  with  by  such  house.  To  suspend 
the  provision  in  regard  tt  reading  all  bills  on 


three  several  days  in  each  house,  an  urgency 
must  exist;  and  the  suspension  must  l>e  by  an 
aye  and  nay  vote,  and  by  two-thirds  of  the 
house.  It  is  difficult  to  see  that  an  uisency 
could  possibly  exist  in  the  passage  of  ordinary 
measures  like  the  act  in  question,  but,  waiv- 
ing that  question,  it  appears  that  the  senate 
assumed  to  suspend  the  reading  of  the  bill  at 
length  without  an  aye  and  nay  vote  thereon, 
in  absolute  violation  of  the  constitution.  If 
either  house  can  disregard  one  plain  provision 
of  the  constitution,  then  It  may  disregard  all 
of  its  provisions,  and  the  constitution,  instead 
of  being  the  fundamental  law  of  the  land.  Is 
a  mere  sham,  an  idle  mockery,  a  nullity.  In 
the  house  of  representatives  it  does  not  appear 
from  the  Journal  that  the  bill  was  read  a  tirst 
and  second  time  on  several  days,  or  that  the 
provision  in  this  regard  was  suspended.  True 
it  Is  that  on  the  first  day  of  Itfarch  Mr.  Keat 
Introduced  in  the  bouse  an  omnibus  motion 
suspending  section  15,  art.  3,  of  the  consUtii- 
tion,  and  dispensing  with  the  reading  In  full 
tlie  first  and  second  times  of  "all  senate  and 
house  bills,  Joint  resolutions,  and  memorials," 
and  permitting  the  same  to  be  read  the  first 
and  second  time  by  title  only.  This  provision 
of  the  constitution  is  to  be  suspended  only  In 
case  of  urgency,  and  only  with  reference  to  a 
bill  which  is  then  pending  and  before  the  house 
for  consideration  at  the  time  of  the  suspen- 
sion. It  cannot  be  suspended  generally.  It 
cannot  be  suspended  for  one  day.  If  the  leg- 
islature, or  either  house  thereof,  can  susi>end 
It  for  one  day,  then  such  house  could  susiiend 
It  for  the  entire  session,  and  as  to  all  business, 
and  the  provision  would  be  an  idle  toy  to  be 
played  with  and  tossed  aside  at  will.  The 
house  adopted  22  amendments,  and  it  does  not 
appear  from  the  bouse  Journal  that  these 
amendments  were  read  on  three  several  days. 
This  is  required  by  the  constitution.  Nor  does 
It  appear  that  these  amendments  were  printed 
prior  to  the  final  pas.sage  of  the  bill  by  the 
house,  which  the  constitution  absolutely  re- 
quires. The  Journal  of  the  senate  fails  to 
show  that  the  bill  was  read  on  three  separate 
days  In  the  senate  after  it  had  been  amended 
twenty-two  times  by  the  house,  or  that  it  was 
read  in  the  senate  at  all  after  It  was  amended 
by  the  house,  or  that  the  bill  with  the  bouse 
amendments  thereto  was  every  finally  voted 
on  in  the  senate  after  it  had  passed  the  house. 
A  bill  may  originate  in  and  pass  one  house, 
and  then  be  sent  to  the  other  house,  and  be 
amended  in  the  latter  house  so  as  to  change 
the  entire  purpose  of  the  bill.  In  such  event 
If  the  amended  bill  is  permitted  to  become  a 
law  without  having  been  read  or  passed  by  the 
other  house,  it  would  be  a  violation  of  the  con- 
stitution. It  was  the  intention  of  the  framers 
of  the  constitution  to  require  amendments  that 
might  be  adopted  to  a  pending  bill  to  be  read 
three  times  on  several  days,  the  same  as  origi- 
nal bills,  or  sections  of  the  pending  bill  which 
is  amended.  In  the  case  at  bar,  speaking  from 
the  Journal  of  the  senate,  the  bill  in  question, 
which  passed  the  house  after  being  materially 
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changed,  was  never  read  in  the  senate  or  put 
to  a  vote  on  final  passage  in  the  senate.  A 
bill  wlilch  passes  one  tiouse,  and  Is  materially 
fbnn?eJ  by  amendment  by  the  other  bouse, 
and  then  sent  back  to  the  house  where  it  first 
originated,  must  go  through  the  same  pro- 
cedure as  to  reading  and  Unal  vote  as  if  It 
was  an  original  bilL  The  reason  for  this  rule 
l8  obvious.  In  the  case  at  bar,  substitute  to 
senate  bill  Xo.  2,  after  it  was  amended  in  22 
instances,  was  not  the  bill  which  the  senate 
passed  and  sent  to  the  house,  and  most,  under 
the  constitution,  when  returned  to  the  senate, 
be  treated  (at  least,  so  far  aa  the  amendments 
are  concerned)  by  the  senate  aa  if  it  originated 
In  the  house.  The  mere  declaration  by  the 
8»iate  that  "we  concur  In  the  house  amend- 
ments" does  not  answer  the  requirements  of 
the  constitution. 

The  plaintiff,  In  preparing  his  case,  procured 
a  transcript  of  the  journals  of  both  houses,  eer- 
tifled  by  the  secretary  of  state  to  be  full  and 
correct.  This  is  the  correct  practice,  and  we 
commend  it. 

The  court  should  treat  the  enrolled  bill  (the 
fact  tliat  It  Is  regulaily  enrolled)  as  presump- 
tlTe  evidence  that  the  legislature.  In  passing 
It,  performed  all  of  its  duties;  but  this  pre- 
sumption te  subject  to  rebuttal.  And  when 
the  validity  of  a  statute  is  attacked  the  party 
attacking  should  show  by  the  journals  that 
at  least  one  requirement  of  the  constitution 
was  disregarded,  and  the  failure  of  the  jour- 
nals to  show  that  any  constitutional  require- 
ment  was  obeyed  is  conclusive  evidence  that 
such  requirement  was  not  obeyed.  If  all  the 
requirements  of  the  constitution  bad  been 
complied  with,  as  to  reading,  printing,  and 
voting  on  final  passage,  in  regard  to  the  bill 
in  question,  by  both  houses,  then  those  por- 
tions of  the  act  In  question  which  relate  to 
state  ofllcials  are  void  for  the  reason  that 
such  matter  Is  not  embraced  In  the  title  to 
said  act,  as  required  by  section  16,  art  3,  of 
the  constitution.  We  only  refer  to  tills  for 
the  reason  that  it  tends  to  show  how  lightly 
the  legislature  treated  the  provisions  of  the 
constitution  In  passing  the  act  in  question. 
The  object  of  the  act  In  question,  which  was 
to  cut  down  the  excessive  cost  of  litigation, 
and  correct  abuses  in  the  regulation  of  fees 
of  county  and  precinct  officers,  is  a  good  one, 
and  one  with  which  this  court  is  In  full 
sympathy.  It  Is  ttierefore  with  great  reluc- 
tance that  we  hold  the  act  in  question  to  be 
void,  but  there  is  no  other  alternative. 

The  conclusions  reached,  after  a  careful 
and  full  consideration,  are:  First.  To  deter- 
mine the  validity  of  a  statute,  the  court  can 
and  should,  in  the  proper  case,  go  back  of 
the  enrolled  bill  to  the  Journals  of  both 
houses,  to  ascertain  whether  the  requirements 
of  the  constitution  were  compIie<l  with  by  the 
legislature  In  Miactlng  such  statute.  Second. 
The  act  In  question  Is  void  In  toto,  by  reason 
of  the  failure  of  the  journals  of  the  legUhiture 
to  show  a  c(Hnp]iaDce  with  the  requirements 
of  the  constitution  in  passing  said  act.    The 


judgment  appealed  from  Is  reversed,  and  the 
cause  remanded,  with  Instructions  to  the  trial 
court  to  enter  judgment  in  favor  of  tie  defend- 
ant.    Coate  of  appeal  awarded  to  the  appellant. 

SULLIVAN,  C.  J.,  and  IIUSTON,  J.,  concur. 

On  Rehearing. 

(Aug.  24,  1807.) 

HUSTON,  J.  The  learned  attorney  gen- 
eral, on  behalf  of  tlie  respondent,  has  filed  a 
voluminous  petition  for  rehearing,  which  we 
have  carefully  considered.  A  perusal  of  the 
same  shows  that  the  acquaintance  of  the  at- 
torney general  with  the  arguments  of  appel- 
lant, printed  and  oral,  is  as  limited  as  is  his 
knowledge  of  tlte  decision  heretofore  rendered 
in  this  case.  In  the  petition  he  says:  "No 
reference  is  made  in  the  opinion  dt  the  court 
herein  to  said  section  13  [article  3],  and  we 
are  of  the  opinion  that  the  court,  in  deciding 
«dd  case,  overlooked  said  section."  An  in- 
dpection  of  the  opinion  will  show  that  we  did 
refer  to  section  13,  art.  3,  of  the  c<mstitutioB: 
and  for  the  benefit  of  the  learned  attorney 
general,  whose  knowledge  of  the  said  opinion 
seems  to  have  been  derived  from  newspaper 
articles  and  street-comer  talks,  we  will  bem 
repeat  what  we  said  in  the  original  opinion 
in  regard  to  said  section,  to  wit:  "Each 
house  is  required,  by  section  13,  art.  8,  of  the 
constitution,  to  keep  a  journal  of  Its  proceed- 
inga  This  means  tliat  the  journal  shall  show 
all  of  the  jHTOceedlngs  of  the  bouse,  and  all 
of  the  steps  taken  in  tlie  passage  of  every 
bllL  By  reason  of  this  provision  the  Journal 
becomes,  not  only  the  best  evidence,  but  the 
exclusive  evidence,  of  what  was  dmie  by  the 
house  keeping  such  journal,  and  courts  must 
Impute  to  the  record  and  statements  in  the 
Journal  absolute  verity."  We  will  add  to 
what  was  said  before  that  said  section  re- 
quires each  house  to  keep  a  full,  not  a  partial, 
record  of  its  proceedings.  If,  in  the  face  of 
this  provision,  the  legislature  can  omit  from 
its  Journals  parts  of  its  proceedings,  it  may 
omit  other  parts  of  its  proceedings  without 
limit,  and  the  section  would  be  almost,  if  not 
wholly.  Ineffectual.  The  authorities  cited  to 
establish  the  rule  that  mere  silence  of  the 
journal  to  show  that  a  certain  thing  was  done 
does  not  prove  that  It  was  not  done,  we  ap- 
prehend, arose  under  constitutions  In  many 
respects  unlike  ours.  An  examination  of  many 
of  the  authorities  cited  by  the  respondent  to 
support  tills  contention  seems  to  limit  the  rule 
to  those  acts  which  the  constitution  does  not 
require  to  appear  in  the  journal.  But  our 
constitution  clearly  intends  that  all  olthe  pro- 
ceedings of  eacli  house  shall  appear  in  the 
Journal.  Hence  we  must  presume  that  ev- 
erything done  by  each  house,  all  of  its  pro- 
ceedings, and  notliing  else,  api>ear  In  the  Jour- 
nal. In  fact,  the  legislature  seems  to  have 
taken  this  view,  and  has  caused  the  minute 
details  of  its  proceedings  to  be  recorded  in 
its  Journals. 
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Again,  the  attorney  general  Is  In  error  when 
he  saj-s  In  the  petition  for  rehearing,  at  page 
5,  that  "appellant  has  never  contended  that 
the  Journals  do  not  show  that  the  yea  and 
nay  vote  Tvas  taken  upon  the  final  passage  of 
the  bill."  We  respectfully  refer  the  attorney 
general,  and  all  other  persons  who  entertain 
erroneous  Ideas  of  the  court's  rulings  and 
what  was  argued  before  the  court,  to  page 
9  of  appellant's  brief,  where  the  following  lan- 
guage Is  found,  to  wit:  "Calling  the  court's 
attention  to  the  final  passage  of  this  act 
through  the  senate,  we  find  the  following 
Journal  entry  In  regard  thereto  (page  12,  folio 
35,  of  the  transcript):  'Motion,  fc'enator  J.  O. 
Rich  moved  to  concur  In  the  house  amend- 
ment to  8Ut>8tltute  senate  bill  No.  2,  with  the 
exception  of  the  22d  amendment.  Carried, 
and  the  house  was  notified.'  Appellant  con- 
tends that,  as  this  was  the  final  passage  of 
the  act  through  the  senate,  it  was  a  violation 
of,  and  did  not  comply  with,  the  requirements 
of  the  constitution  as  to  such  final  passage, 
as  there  was  no  vote  taken  by  ayes  and 
nays,  which  the  constitution  requires  to  be 
done."  So  the  record  does  show  that  the  ap- 
pellant argued  and  contended  that  the  sen- 
ate never  passed  the  act  In  question;  this 
contention  being  necessarily  based  upon  the 
idea  that  the  bill  which  the  senate  first  passed 
was  uinteiially  changed  by  the  house,  and 
after  being  so  changed  was  not  read  or  passed 
<;n  an  aye  and  nay  vote  In  the  senate. 

It  is  a  matter  of  regret  that  the  attorney 
general  of  the  state  should  ridicule  any  of  the 
provifions  of  the  constitution,  or  speak  of 
them  as  "insignificant,"  «»  use  this  language, 
which  we  find  In  the  petition  for  rehearing: 
"We  admit  that  the  constitution  of  the  state 
Is  surrounded  with  a  halo  of  sanctity  and 
solemnity,  a  great  part  of  which  is  fictitious." 
The  constitution  requires  certain  things  to  be 
done  In  connection  with  the  passage  of  any 
and  all  laws.  It  is  true  that  the  doing  of 
these  things  is  a  matter  of  procedure.  But 
by  what  right  shall  any  one  b»  permitted  to 
say  that  any  of  the  things  required  by  the 
constitution  to  be  done  are  "insignificant," 
and  may  therefore  be  omitted?  Has  any  one 
more  right  to  say  that  one  of  the  things  re- 
quired by  the  constitution  is  Insignificant  and 
may  l)e  omitted  than  he  has  to  say  that  any 
other  thing  required  is  insignificant  and  may 
therefore  be  omitted?  If  the  right  to  ignore 
one  provision  exists,  the  right  to  Ignore  all  ex- 
ists. If  the  court  must  wink  at  one  violation 
of  the  constitution,  it  must  wink  at  other  vio- 
lations of  it.  If  the  court  must  approve  one 
violation  of  the  constitution,  It  must,  to  be 
consistent,  approve  other  violations  of  It.  We 
must  be  subject  to  the  constitution,  or  else 
subject  to  the  whims  of  those  individuals  who 
treat  the  sanctity  ot  the  constitution  as  fic- 
titious and  Its  provisions  as  insignificant. 
We  cannot  serve  both  God  and  Mammon.  We 
must  travel  either  the  one  road  or  the  other. 
We  think  that  safety  and  seciu-Ity  demand 
that  we  stick  to  the  letter  and  spirit  of  the 


constitution,  that  we  obey  all  of  Its  man- 
dates, until  the  people,  the  source  of  all  pow- 
er, who  made  It,  change  Its  provisions.  Let 
us  obey  the  constitution  in  all  of  its  require- 
ments, and  treat  all  of  Its  provisions  as  im- 
portant. 

Mr.  Sutherland,  In  his  work  on  Statutory 
Construction,  speaking  of  another  provision, 
at  section  79,  says:  "The  etHcieucy  of  this 
constitutional  remedy  to  cure  the  evil  and 
mischief  which  has  been  pointed  out  dep«id8 
on  Judicial  enforcement;  on  this  constitu- 
tional Injunction  being  regarded  as  manda- 
tory, and  compliance  with  it  essential  to  the 
validity  of  legislation.  The  mischief  existed 
notwithstanding  the  sworn  obligation  of  I^- 
Islators.  It  might  be  expected  to  continue 
notwithstanding  that  obligation  Is  formulated 
and  emphasized  in  this  constitutional  injunc- 
tion, If  it  be  construed  as  addressed  exclu- 
sively to  them,  and  only  directory.  It  wonkL 
in  a  general  sense,  be  a  dangerous  doctrine  to 
announce  that  any  of  the  provisions  of  the 
constitution  may  be  obeyed  or  disregarded  at 
the  mere  will  or  pleasure  of  the  legislature, 
unless  It  Is  clear  beyond  all  question  that  such 
was  the  Intention  of  the  framers  of  that  In- 
strument It  would  seem  to  be  a  loweiins  of 
the  proper  dignity  of  the  fundamental  law  to 
say  tliat  it  de.scends  to  prescribing  rules  of  or^ 
der  In  nnessential  matters,  which  may  be 
followed  or  disregarded  at  pleasure.  The  fact 
is  this:  tliat  whatever  constitutional  provi- 
sion can  be  looked  upon  as  directory  merely 
Is  very  likely  to  be  treated  by  the  legislature 
as  if  It  was  devoid  of  moral  obligation,  and 
to  be  therefore  habitually  disregarded."  Mr. 
Black,  in  his  work  on  Interpretation  of  Laws, 
at  section  13,  quotes  from  the  above  section 
of  Mr.  Sutherland's  work  with  approval,  and 
adds:  "As  a  rule,  therefore,  whenever  the 
language  used  in  a  constitution  is  prohibitory 
it  is  to  be  understood  as  intended  to  be  a  posi- 
tive and  unequivocal  negation."  Judge  Cool- 
ey,  in  his  work  on  Constitutional  Limitations 
(page  03,  5th  Ed.),  says:  "But  the  courts 
trend  upon  very  dangerous  ground  when  they 
venture  to  apply  the  rules  which  distinguish 
directory  and  mandatory  statutes  to  the  pro- 
visions of  the  constitution.  Constitutions  do 
not  usually  undertake  to  prescribe  mere  rules 
of  proceeding,  except  when  such  rules  are 
looked  upon  as  essential,  to  the  thing  to  be 
done,  and  they  must  be  regarded  in  the  light 
of  limitations  upon  the  power  to  be  exercised. 
It  Is  the  province  of  an  Instrument  of  this 
solemn  and  i)ermanent  character  to  establish 
those  fundamental  maxims  and  fix  those  un- 
varying rules  by  which  all  departments  of  the 
government  must  at  all  times  shape  their  con- 
duct; and.  If  it  descends  to  prescribing  mere 
rules  of  order  In  unessential  matters,  it  is  low- 
ering the  proper  dignity  of  such  an  instrument 
and  usurping  the  proper  province  of  ordinary 
legislation.  We  are  not,  therefore,  to  expeit 
to  find  in  a  constitution  provisions  which  the 
people.  In  adopting  it,  have  not  regarded  as  ot 
high  importance,  and  worthy  to  be  embraced  - 
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la  an  Imrtrnment  wMcIi,  ft»  a  fline  at  least, 
l8  to  control  alike  the  coyernment  and  tbe 
governed,  and  to  form  a  standard  by  which 
Is  to  he  measured  the  power  which  can  be  ^- 
erclaed  as  well  by  tbe  delegate  as  by  the  sov- 
ereign people  themselves.  If  directions  are 
given  respecting  the  times  <xe  modes  of  pro- 
ceeding In  which  a  ix>wer  should  be  exercised, 
there  is  at  least  a  strong  presumption  that 
the  people  designed  It  should  be  exercised  In 
that  time  and  mode  only;  and  we  Impute  to 
the  people  a  want  of  due  appreciation  of  the 
purpose  and  proper  province  of  such  an  Inatm- 
ment  when  we  Infer  that  such  directions  are 
given  to  any  other  end,  especially  when,  as 
has  already  been  said,  It  Is  but  fair  to  pre* 
sume  that  the  people,  in  their  constitution, 
have  expressed  themselves  In  careful  and 
measured  terms,  corresponding  with  the  im- 
mense importance  of  the  powers  delegated, 
and  with  a  view  to  leave  as  little  as  possible 
to  implication."  Oontinulng,  Judge  Cooley 
says  (page  94):  "There  are  some  cases,  how- 
ever, where  the  doctrine  of  dlrectwy  statutes 
has  been  applied  to  constltutl<»al  provisions; 
but  they  are  .w  plainly  at  variance  with  the 
weight  of  authority  upon  the  precise  points 
considered  that  we  feel  warranted  In  saying 
that  tbe  judicial  decl8i<His  as  they  now  stand 
do  not  sanction  the  application."  And  at 
page  166  he  further  says:  "It  is  a  necessary 
attribute  of  sovereignty  that  the  repressed 
will  of  the  sovereign  Is  law;  and  while  we 
may  question  and  cross-question  the  words 
employed,  to  make  certain  of  the  real  mean- 
ing, and  may  hesitate  and  doubt  conceromf 
It,  yet  when  the  intent  is  made  out  It  musi 
govern,  and  it  Is  idle  to  talk  of  forms  that 
should  have  surrounded  the  expression,  but 
do  not  But  when  the  legislative  power  of  a 
state  is  to  be  exerelsed  by  a  department  com- 
posed of  two  branches,  or,  as  in  most  of  the 
American  states,  of  three  branches,  and  these 
branches  have  their  several  duties  marked  out 
and  prescribed  by  tbe  law  to  which  they  owe 
their  origin,  and  which  provides  for  the  exer- 
cise of  their  powers  in  certain  modes  and  un- 
der certain  forms,  there  are  other  questions  to 
arise  than  those  of  the  mere  intent  of  the  law- 
makers, and  sometimes  forms  become  of  the 
last  Importance.  For  in  such  case  not  only  is 
it  important  that  the  will  of  the  lawmakers  be 
clearly  expressed,  but  it  Is  also  essential  that 
It  be  expressed  In  due  form  of  law,  since  noth- 
ing becomes  law  simply  and  solely  because 
men  who  possess  the  legislative  power  will 
that  It  shall  be,  unless  they  express  their  de- 
termination to  that  effect  in  the  mode  pointed 
out  by  the  Instrument  which  Invests  them 
with  the  power,  and  under  all  the  forms 
which  that  Instrument  has  rendered  essential" 
Hr.  Black,  In  bis  work  on  Constitutional  Law, 
at  page  83S,  says:  "The  constitutions  of 
many  of  the  states  require  that  a  bill,  before 
it  shall  become  law,  shall  be  read  a  certain 
number  of  times  (usually  two  or  three)  In 
each  house.  In  respect  to  the  manner  of  such 
reading  tbe  provision  la  considered  merely  di- 


rMory,  but  not  ao  wltb  regard  to  tbe  fact  of 
its  being  read.  If  tbe  constitution  is  not 
obeyed  In  this  latter  particular  the  statute  is 
void."  In  harmony  with  the  above  views, 
with  which  we  are  in  full  accord,  we  are  com- 
pelled to  hold  that  the  provisions  of  our  con- 
stitution Umlt  the  power  of  the  legislature  lo 
the  enactment  of  laws  to  tbe  mode  therein  pre- 
scribed. 

The  persistent  contention  of  the  respondent 
tbat  the  court  should  not  go  back  of  the  en- 
rolled bill  to  the  legislative  Journals  to  see  If 
the  act  in  question  was  passed  in  tbe  mode 
required  by  tbe  constitution  In  face  of  the 
fact  that  this  court  has  repeatedly  held  tbat  It 
may  do  so.  Is  ill  advised  and  not  worthy  of 
consideration.  To  bold  In  accordance  with 
this  contention  of  respondent  would  make  the 
provlsiona  of  the  constitution  merely  directory 
and  subject  to  the  whims  of  either  house  of 
the  legislature,  contrary  to  the  expressed  Will 
of  the  people.  That  the  court  may  go  to  the 
Journals  of  the  leglslatore  to  see  If  the  provl- 
sions  of  the  oonstltation  were  obeyed  tiy  the 
legislature  in  the  enactment  of  a  law  tv  d  be- 
come tbe  established  doctrine  of  this  state  be- 
fore the  convening  of  the  last  session  of  our 
legislature,  and  the  legislature  was  folly 
aware  of  this  settled  rale  when  It  attempted 
to  pass  the  act  in  question.  The  rules  of  con- 
struction applicable  to  statutes  and  constitu- 
tional provisions  should  be  permanent  and  un- 
changeable. On  this  point  Judge  Oooley,  in 
bis  work  cited  supra,  at  page  67,  says:  "A 
cardinal  rule  In  dealing  with  written  instru- 
ments is  that  they  are  to  receive  an  unvarying 
interpretation,  and  that  their  practical  con- 
struction is  to  be  uniform.  A  constitution  is 
not  to  be  made  to  mean  one  thing  at  one  time 
and  another  at  some  subsequent  time,  wb«i 
tbe  circumstances  may  have  so  dianged  as 
I>erhaps  to  make  a  diflCerent  rule  in  the  case 
seem  de6lrabi&  A  principal  share  of  the 
benefit  expected  from  written  constitutions 
would  be  lost  if  the  rules  they  establish  were 
BO  flexible  as  to  bend  to  circumstances  or  be 
modified  by  public  opinion.  It  Is  with  special 
reference  to  the  varying  modes  of  public  opin- 
ion, and  with  a  view  to  putting  the  funda- 
mentals of  government  beyond  their  control, 
that  these  instruments  are  framed,  and  there 
can  be  no  such  steady  and  imperceptible 
change  In  their  rules  as  inheres  in  the  princi- 
ples of  the  common  law.  Those  beneficent 
maxims  of  the  common  law  which  guard  per- 
son and  property  have  grawn  and  expanded 
until  they  mean  vastly  more  to  us  than  the^ 
did  to  our  ancestors,  and  are  more  minute, 
particular,  and  pervading  in  theh:  protection; 
and  we  may  confidently  look  forward  in  the 
future  to  still  further  modifications  in  the  di- 
rection of  improvement  Public  sentiment 
and  action  effect  such  changes,  and  the  courts 
recognize  them;  but  a  court  or  legislature 
which  should  allow  a  change  in  public  senti- 
ment to  Influence  It  in  givhig  to  a  written 
constitution  a  constructloD  not  warranted  by 
the  intention  of  its  fouodeca  would  be  Justir 
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chargeable  with  reckless  disregard  of  official 
oath  and  public  duty,  and.  If  its  course  could 
become  a  precedent,  these  Instromenta  would 
be  of  Uttle  avail.  The  violence  ot  public  pas- 
sion Is  quite  as  likely  to  be  In  the  direction  of 
oppression  as  In  any  other;  and  the  necessity 
for  bills  of  rights  In  our  fundamental  laws 
lies  mainly  In  the  danger  that  the  legislature 
will  be  Influenced,  by  temporary  excitements 
and  passions  among  the  people,  to  adopt  op- 
pressive enactments.  What  a  court  Is  to  dOL 
therefore,  is  to  declare  the  law  aa  written, 
leaving  It  to  the  people  themselves  to  make 
such  changes  as  new  circumstances  may  re- 
quire. The  meaning  of  the  constitution  is 
fixed  when  it  is  adopted,  and  it  is  not  differ- 
ent at  any  subsequent  time  when  a  court  has 
occasion  to  pass  upon  it." 

There  is  no  intention  disclosed  in  the  consti- 
tution to  make  the  legislature  the  exclusive 
Judges  of  the  constltntlonaiity  of  its  acts.  The 
legislature  must,  in  the  very  nature  of  things, 
use  its  Judgment,  in  the  first  instance,  as  to 
whether  a  proposed  action  by  It  is  constitu- 
tional or  not,  or  whether  it  la  acting  in  the 
manner  required  by  the  constitution.  But 
whether  the  legislature  should  make  an  hon- 
est mistake,  or  perversely  violate  the  conatl- 
ttttion,  the  remedy  for  such  violation  exists, 
nevertheless,  and  courts  must  refuse  to  aid 
and  abet  such  violations  of  the  constitution. 
The  court  does  this  by  refusing  to  recognize 
the  validity  of  any  act  passed  in  violation  of 
the  mandates  of  the  constitution. 

The  learned  counsel  for  respondent  (the  at- 
torney general)  cites  the  provisions  of  section 
9,  art.  3,  of  our  constitution,  to  the  effect  that 
each  house  shall  "determine  its  own  rules  and 
proceedings,"  etc.  We  are  somewhat  at  a  loss 
to  understand  the  pertinency  of  this  quotation 
in  the  consideration  of  the  questions  involved. 
Does  the  learned  attorney  general  desire  to  be 
understood  as  claiming  that  this  is  a  control- 
ling provision  of  the  constitution,  and  is  to  be 
taken  literally,  without  regard  to  the  provi- 
sion of  section  15,  art.  3?  This  would  be  a 
strange  and  unheard-of  rule  of  construction, 
but  without  it  the  quotation  of  counsel  Is 
idle. 

In  preparing  bis  petition  for  rehearing  the 
learned  attorney  general  says:  "Nor  have  they 
[counsel  for  appellant]  ever  claimed  that  the 
Journals  affirmatively  show  that  the  other  re- 
quirements of  the  constitution  relating  to  the 
passage  of  the  bill  were  not  complied  with." 
This  proposition  is  on  a  par  with  that  other 
proposition  so  often  reiterated,  that  this  court 
in  its  opinion  in  this  case,  assumed  to  be  the 
Judge  as  to  whether  an  "urgency,"  as  provided 
in  section  15  of  article  3,  existed.  Is  it  care- 
lessness or  fatuity  which  causes  such  an  en- 
tire misstatement  of  fact  as  well  as  conclusion? 
What  the  court  did  say,  in  effect,  was  this: 
That  as  the  constitution  authorized  the  sus- 
pension by  the  legislature  of  the  provisions  of 
section  15,  art  3,  of  the  constitution,  with  ref- 
erence to  the  reading  of  bills  on  three  several 
days,  only  when  an  urgency  requiring  such  sus- 


pension existed,  the  fiict  of  such  urgency  most 
appear  upon  the  record;  otherwise  the  whole 
purpose  aad  intention  of  the  provision  would 
be  defeated.  To  sum  op  tlils  whole  matter  in 
one  sentence:  What  this  court  has  held  Is 
this:  Where  the  mandatory  provisions  of  the 
constitution  reqnlre  certain  things  to  be  don« 
by  the  legislature  in  the  enactment  of  laws. 
the  court  will  hold  that  where  a  law  has  tieen 
passed  without  a  compliance  with  such  man- 
datoiy  constitutional  provisions  the  same  Is  un- 
constitutional. Against  this  conclusion,  as  a  le- 
gal proposition,  we  have  not  nor  shall  we  ever 
be,  cited  to  a  single  authority  or  principle  pred- 
icated  upon  principles  upon  whldi  our  govern- 
ment is  founded. 

We  cannot  better  answer  the  oft-teiterated 
claim,  not  argument  against  the  decision  in 
this  case,  that  it  assumes  that  the  amendmenta 
to  a  bill  must  be  subjected  to  the  same  con- 
stitutional rules  as  the  original  bill,  tlian  by 
quoting  from  some  of  the  voy  numerous  au- 
thorities cited  by  the  learned  attorney  general 
in  his  petition  for  a  rehearing,  as  illustrative 
of  the  utter  inutility  of  the  rule  contended  for 
by  him.  We  cite  from  Cooley  on  Constitution- 
al Umitations  (5th  Bd.)  p.  167,  note  3:  "A 
practice  has  sprung  up  of  evading  these  con- 
stitutional provisions  by  Introducing  a  new 
bill,  after  the  time  has  expired  when  It  may 
constitutionally  be  done,  as  an  amendment  to 
some  pending  bill,  the  whole  of  which,  except 
the  enacting  clause,  is  struck  out  to  make  way 
for  it  Thus,  the  member  who  thinks  he  may 
possibly  have  occasion  for  the  Introduction  of 
a  new  bill  after  the  constitutional  period  has 
expired  takes  care  to  introduce  sham  bills  In 
due  season,  which  he  can  use  as  stocks  to  f;raft 
upon,  and  which  he  uses  Irrespective  of  their 
character  or  contents.  The  sham  bill  Is  per- 
haps a  bill  to  incorporate  the  city  of  Siam. 
One  of  the  member's  constituents  applies  to 
him  for  legislative  permission  to  construct  a 
dam  across  the  Wild  Cat  river.  Forthwith,  by 
amendment  the  bill  entitled  a  bill  to  incori:o- 
rate  the  city  of  Siam  has  all  after  the  enacting 
clause  stricken  out  and  it  Is  made  to  provide, 
as  its  sole  object  that  John  Doe  may  construct 
a  dam  across  the  Wild  Cat  With  this  title 
and  in  this  form  it  is  passed,  but  the  house 
then  considerably  amends  the  title  to  corre> 
spond  with  the  purpose  of  the  bill,  and  the  law 
is  passed,  and  the  constitution  at  the  Bnm4 
time  saved.  This  trick  is  so  transparent,  and  aa 
clearly  in  violation  of  the  constitution,  and 
the  evidence  at  the  same  time  is  so  fully  spread 
upon  the  record,  that  It  Is  a  matter  of  surprias 
to  find  It  so  often  resorted  to."  In  the  cas« 
of  People  v.  Stame,  35  111.  121,  it  is  said  thtf 
courts  should  not  enforce  ;  legislative  act  un- 
less  there  is  record  evidence  from  the  JoumaU 
of  the  two  houses  that  every  material  require 
ment  of  the  constitution  has  been  satisfied. 
In  the  case  of  MiUer  v.  State,  S  Ohio  St  475, 
much  relied  upon  by  respondent,  we  find  that 
the  constitutional  provision  was  as  follows! 
"Every  bill  shall  be  fully  and  distinctly  read 
on   three   different  davs.   unletoL    in   <>asA  a* 
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nrgency,  three-fourtlw  of  the  honse  In  which 
It  shall  be  pending  shall  dispense  with  the 
rule."  The  court  held  that  as  the  record  did 
show  that  the  bill  had  been  read  a  third  time, 
although  omitting  to  show  that  it  had  been 
read  "fully  and  distinctly,"  there  was  a  suffi- 
cient compliance  with  the  constitutional  pro- 
vision. In  commenting  upon  this  case,  ,Tudge 
Cooley  says  (Cooley,  Const.  LIm.  [5th  Ed.]  p. 
1C>8,  note  1):  "The  distinctness  with  which 
any  bill  must  be  read  cannot  possibly  be  de- 
flm'd  by  any  law;  and  it  must  always,  from 
the  net-e.^sity  of  the  case,  rest  with  the  house 
to  determine  Anally  whether  In  this  particular 
tlie  constitution  has  been  complied  with  or 
not.  But  the  rule  respecting  three  several 
readings  on  different  days  Is  specific,  and  ca- 
pable of  being  precisely  complied  with ;  and 
we  do  not  see  how,  even  under  the  rules  ap- 
plied to  statutes,  it  can  be  regarded  as  di- 
rectory merely,  provided  it  has  a  purpose  l)e- 
yond  the  mere  regular  and  orderly  transaction 
of  business.  That  it  has  such  a  purpose,  that 
it  is  designed  to  prevent  hasty  and  improvi- 
dent legislation,  and  is  therefore  not  a  mere 
rule  of  order,  but  one  of  protection  to  the  pub- 
lic interest  and  to  the  citizens  at  large.  Is  very 
clear ;  and,  independent  of  the  question  wheth- 
er definite  constitutional  principles  can  be  dis- 
pensed with  In  any  case  on  the  ground  of  their 
being  merely  directory,  we  cannot  see  how  thi» 
can  be  treated  as  anythbig  but  mandatory." 
The  respondent  seriously  attacks  that  part 
of  the  decision  in  this  case  which  holds  that 
amendments  to  a  pending  bill  must  be  read 
on  three  several  days,  in  each  house,  unless  In 
case  of  urgency  the  three  readings  on  several 
days  be  dL«!ponsed  with  by  two-thirds  of  the 
house  on  an  aye  and  nay  vote.  That  this  rule 
Is  correct,  and  in  harmony  with  the  letter  and 
spirit  of  our  constitution,  we  are  fully  con- 
vinced. A  "bill,"  within  the  contemplation  of 
the  constitution,  means  a  draft  of  a  proposed 
law,  and  nothing  ei.se.  After  a  bill  has  been 
Introduced  In  one  house,  and  an  amendment 
which  changes  one  or  more  of  its  original  fea- 
tures or  adds  new  features  is  adopted  by  such 
house,  the  amendment  then  enters  into  and  be- 
comes a  part  of  the  bill  or  draft  of  the  pro- 
posed law,  and  Is  as  much  a  part  of  the  bill 
as  If  It  had  been  incorporated  In  the  draft  of 
the  proposed  law  before  it  was  introduced  into 
such  house.  The  constitution  provides  (article 
3,  I  15)  that  "no  law  shall  l>e  piissod  e-xcept 
by  bill,"  and  further  say.«,  "Xor  shall  any  bill 
become  a  law  unless  the  same  shall  have  been 
read  on  three  several  days  in  eacii  bouse  pre- 
vious to  the  final  vote  thereon."  Id.  The 
term  as  here  used  Is  generic,  and  means  not 
only  the  draft  of  the  proposed  law  as  original- 
ly introduced,  but  such  draft  with  ail  of  the 
graftings  which  may  be  made  thereon.  In 
other  words.  It  means  the  full  draft  of  the 
law  which  the  Iegisiatui%  passes.  It  is  ar- 
gued that  the  procedure  prescribed  by  the  con- 
stitution is  burdensome,  and  will  seriously  im- 
pede legislation.  If  we  admit  this  to  be  true, 
the  answer  is  that  the  remedy  is  in  a  change 
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of  the  constitution,  not  in  violations  of  its  man- 
dates. The  court  did  not  malce,  nor  can  It 
change,  the  provisions  of  the  constitution.  We 
are  asked  to  give  our  assent  to  the  act  in  ques- 
tion, and  pronounce  it  valid,  when  it  was  un- 
questionably passed,  not  in  the  manner  re- 
quired, but  in  a  manner  forbidden,  by  the  con- 
stitution. We  cannot  do  so,  and,  should  we  do 
so,  it  would  be  an  attempt  on  the  part  of  one 
branch  of  the  government  to  modify  the  pro- 
visions of  the  constitution,  and  usurp  a  power 
which  belongs  to,  and  can  only  be  exercised 
by,  the  people  in  their  sovereign  capacity. 
The  object  of  these  provisions  are  two-fold: 
Fb^t,  to  Insure  against  hasty  and  Inconsid- 
erate legislation,  by  giving  the  opportunity  to 
each  member  of  the  legislature  to  familiarize 
himself  with  all  of  the  provisions  of  every 
proposed  law,  and  afford  sufficient  time  for  re- 
flection as  to  the  effect  and  consequences  of 
the  enactment  of  any  proposed  law;  second, 
to  give  the  people  the  opportunity  of  learning 
what  is  being  done  or  proposed  to  be  done  by 
their  legislature,  thus  affording  them  oppor- 
tunity to  remonstrate  against  the  passage  of 
any  proposed  law  which  they  might  regard  as 
detrimental  or  obnoxious.  These  objects  are 
thwarted  and  wholly  defeated  if  amendments 
are  not  treated  as  parts  of  the  bill,  and  read 
three  times  on  several  days,  and  read  section 
by  section  on  final  passage,  and  then  passed 
by  an  aye  and  nay  vote.  If,  under  the  guise 
of  an  amendment,  a  proposed  law  which  has 
never  been  read  in  both  houses  is  permitted  to 
have  the  sanctity  of  law,  the  provisions  of  the 
constitution  amount  to  nothing,  and  the  will 
of  the  people  may  be  Ignored,  and  the  object 
of  the  provisions  entirely  defeated.  More  than 
thl.s,  the  floodgates  of  fraud  would  be  thrown 
wide  open,  as  to  the  enactment  of  laws,  and 
the  people  be  without  remedy.  To  show  how 
easily  this  could  be  done,  Just  suppose  that  one 
senator  and  one  representative  desire  to  pass 
a  certain  measure  which  tliey  know  will  be 
ol)no.\ious  to  the  people;  that,  by  agreement, 
they  .should  draft  a  bill  which  Is  entirely  dif- 
ferent In  intent  and  effect  from  tiie  one  Which 
ilie.v  dtsire  passed;  that  It  is  introduced  Into 
file  senate,  and  perchance  known  as  "Senate 
Bill  Xo.  2,"  where  it  is  read  on  three  several 
(lays,  and  proi)erly  passed  on  an  aye  and  nay 
vote:  tliat  it  is  then  sent  to  the  other  house, 
wiiere  It  is  read  on  three  several  days,  when 
tlie  meui1>er  who  is  in  collusion  with  the  sen- 
ator who  introduced  It  in  tlie  senate  offers  his 
amendment,  which  the  house  adopts,  and 
which  eliangcs  the  entire  object,  sco!)e,  and 
effect  of  tlie  proposed  law,  and  which,  al- 
though relating  to  the  same  subject  and  the 
.same  title.  Is  in  fact  a  new  and  different  bill 
frum  the  one  introduced  in  the  senate;  that 
this  new  bill,  called  an  "amendment,"  is  then 
printed  and  pa.s.sed  by  the  house  without  beina 
read  liut  one  time;  tliat  the  house  then  eenda 
a  me.s:^age  to  tlie  senate,  saying  that  "the 
house  has  pas.sed  senate  bill  No.  2  as  amend- 
ed"; and  tluit  thereupon  a  senator  "moves  that 
the  senate  concur  in  the  house  ameudmenta  to 
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senate  bill  No.  2,"  wbidi  motion  ehovdd  be  de- 
clared passed  without  the  amendment  having 
been  read  or  voted  on  by  an  aye  and  nay  vote 
in  the  senate.  Would  not  this  be  "whipping 
the  devil  around  the  stump,"  and  doing  indi- 
rectly what  the  constitution  directly  forbids? 
Yet  this  was  done  in  the  case  at  bar,  In  viola- 
tion of  all  established  law,  and  In  contraven- 
tion of  the  provisions  of  the  constitution. 

In  this  connection,  and  In  approval  of  what 
is  therein  said,  we  will  quote  extensively  from 
the  decision  of  the  Kentucky  court  of  appeals 
In  Norman  v.  Board  of  Managrers,  93  Ky.  537, 
20  S.  W.  901,  as  follows:  "Section  46  of  our 
constitution  provides:  'No  bill  shall  become 
a  law  unless,  on  its  final  passage,  it  receives 
the  votes  of  at  least  two-fifths  of  the  members 
elected  to  each  house,  and  a  majority  of  the 
members  voting,  the  vote  to  be  taken  by  yeas 
and  nays  and  entered  in  the  Journal:  provid- 
ed, any  act  or  resolution  for  the  appropria- 
tion of  money,  or  the  creation  of  debt,  shall, 
on  its  final  passage,  receive  the  votes  of  a 
majority  of  all  the  members  elected  to  each 
house.'  The  act  originated  In  the  senate,  and 
passed  that  body  upon  a  yea  and  nay  vote, 
entered  upon  its  Journal,  by  the  required 
majority.  It  then  went  to  the  other  house, 
where,  after  being  amended,  It  passed  upon 
a  like  vote,  entered  upon  Its  Jotunal,  by  a  like 
majority.  It  then  came  back  to  the  senate, 
where  the  amendments  were  concurred  in 
without  a  yea  and  nay  vote,  and  without  the 
vote  of  a  majority  of  the  members  elected. 
It  is  conceded  by  the  counsel  for  the  appel- 
lees, and  seems  plain,  that  this  mode  of  pro- 
ceeding did  not  conform  to  the  constitution. 
It  compiled  with  it  in  neither  letter  nor  spir- 
it. The  object  of  the  section  above  cited  was 
to  have  the  assent  of  a  majority  of  ail  of  the 
members  elected  to  each  house  to  all  the  pro- 
visions of  the  act,  and  that  tills  should  ap- 
pear by  yea  and  nay  vote  entered  upon  Its 
journal.  If  a  bill,  after  passing  one  house  In 
the  proper  manner,  and  then,  after  amend- 
ment, passing  the  other  house  in  like  manner, 
could  come  back  to  the  house  in  which  It 
originated,  and  be  adopted  by  a  majority  of 
those  voting,  or  a  quorum,  it  would  defeat 
this  object  and  render  the  section  Ineffectual. 
Let  us  look  at  It  practically.  An  appropria- 
tion bill  of  one  hundred  dollars  originates  In 
the  senate,  and  is  properly  passed.  It  goes 
to  the  house,  where  it  Is  amended  by  making 
the  sum  ten  thousand  dollars,  and  Is  then 
properly  passed  by  it  It  returns  to  the  sen- 
ate for  concurrence,  and  is  adopted  as  amend- 
ed, by  a  majority  of  those  present,  without  a 
yea  and  nay  vote.  Can  It  be  well  contended 
that  this  would  be  a  compliance  with  the 
constitution?  If  so,  then,  th^re  being  thirty- 
eight  senators,  it  would  require  twenty,  or  a 
majority  of  them,  to  pass  a  bill  for  a  trifle, 
but  after  being  amended  in  the  house  so  as 
to,  perhaps,  bankrupt  the  treasury,  ft  could 
be  concurred  In  by  the  senate  by  the  votes  of 
eleven  members,  or  a  majority  of  a  quorum; 
and  in  case  of  the  house,  with  Ms  one  hun- 


dred membersi  It  would  require  flfty-one  to 
pass  the  bill  if  it  originated  there,  but  only 
twenty-six,  or  a  majority  of  a  quorum,  to 
concur  In  it  after  It  had  been  changed  in  like 
manner  by  the  senate.  Further  illustration 
seems  needless.  It  is  true  it  has  been  held 
that  the  final  passage  of  a  bill  means  when  it 
first  passes  the  body,  and  not  when  it  returns 
to  It,  after  amendment,  for  adoption;  and  it 
is  said  that  the  constitutional  provision  as 
to  the  number  of  votes,  and  the  entry  of  the 
yea  and  nay  vote  on  the  Journal,  does  not  ap- 
ply to  amendments  or  the  reports  of  confer- 
ence committees.  If  so,  then,  no  matter  bow 
material  the  change,  a  majority  vote  of  a 
quorum  may  pass  the  bill.  The  words  'final 
passage,'  as  used  in  our  constitution,  mean 
final  passage.  They  do  not  mean  some  pas- 
sage before  the  final  one,  but  the  last  one. 
They  do  not  mean  the  passage  of  a  part  of  a 
bill,  or  what  Is  first  Introduced,  and  which 
may  by  reason  of  amendment  become  the  least 
Important.  If  so,  then  the  body  may  pass 
what  Is  practically  a  new  bill  In  a  mannu- 
counter  to  both  the  letter  and  spirit  of  the 
consitltution.  When  the  bill  was  voted  on 
in  the  senate  as  amended,  and  after  its  re- 
turn from  the  house,  there  never  was  any 
further  action  by  the  senate.  It  was  the  final 
vote,  and  therefore  its  final  passage;  and. 
being  so,  a  majority  vote  of  all  the  members 
elected,  with  an  entry  by  a  yea  and  nay  vote 
upon  the  Journal,  was  necessary  to  Its  consti- 
tutional enactment.  The  bill,  as  approved 
by  the  speakers  of  the  two  houses  and  the 
governor,  neve"  was  passed  by  the  senate  by 
a  majority  of  all  of  its  members,  nor  by  a  yea 
and  nay  vote  It  is  said,  however,  upon  the 
one  side,  that  having  been  enrolled,  signed 
by  the  presiding  officer  of  each  house,  and 
approved  by  the  governor,  the  act  must  be 
conclusively  presumed  to  have  been  consti- 
tutionally enacted;  that  public  policy  requires 
this  rule,  else  confusion  wlH  result,  by  our 
statute  law  being  reduced  from  a  state  of 
certainty  to  one  of  doubt.  Upon  the  other 
side  It  is  urged,  with  equal  ability,  that  a 
prima  facie  case  only  is  thereby  presented, 
and  that  resort  may  be  had  to  the  Journals  at 
the  legislature,  which  are  required  by  the 
constitution  to  be  kept,  and  are  k^t,  under 
the  supervision  of  all  the  members,  as  to  the 
truth  of  the  matter.  Each  position  Is  sup- 
ported by  numerous  authorities,  and,  wheth- 
er the  one  rule  or  the  other  obtains,  more  or 
less  abuse  and  danger  may  result  There  Is 
some  dynamite  either  way,  but  perhaps  not 
as  much  in  the  latter  as  some  apprehend,  as 
the  party  questioning  the  enrolled  and  ap- 
proved act  must  at  the  outset  overcome  a 
prima  facie  case.  The  first  view  Is  the  Eng- 
lish one,  where  there  Is  no  written  constitu- 
tion. It  has  been  followed  by  our  supreme 
court  (TJ.  S.),  and  by  at  least  nine  of  the  su- 
preme courts  of  the  states.  The  weight  of 
authority  In  this  country,  as  declared  In  per- 
haps as  many  as  nineteen  staltes,  is,  however, 
the  other  way." 


Digitized  by 


Google 


Idaho.) 


COHN  V.  KINGSIJEY. 


995 


Since  the  rendition  of  the  opinion  supra  the 
court  of  appeals  of  Kentucky  bare  held,  In 
Lafferty  v.  HuITman,  35  S.  W.  125,  that  a 
bill  which  has  been  properly  enrolled,  signed 
by  the  presiding  officer  of  each  house,  and  ap- 
proved by  the  governor  cannot  be  Impeached 
by  reference  to  the  journals  of  either  house 
to  show  the  mode  of  Its  enactment.  The  lat- 
ter decision  was  followed  by  the  same  court 
In  two  later  cases.  Com.  t.  Shelton,  and 
Com.  v.  Hardin  Co.  Court,  reported  In  35  S. 
W.,  at  pages  128  and  2T5.  Wliether  this 
change  In  the  opinion  of  that  eminent  court 
was  caused  through  fear  of  appearing  guilty 
of  indelicacy  and  disrespect  towards  a  co-or- 
dinate branch  of  government,  or  through  fear 
that  the  rules  enunciated  In  Norman  v.  Board 
of  Managers  would  entail  upon  the  court  con- 
siderable labor  which  otherwise  would  not  de- 
volve upon  It,  or  other  grave  reason,  we  are 
at  a  loss  to  determine.  But  the  doctrine  an- 
nounced In  Lafferty  v.  Huffman  simply  places 
it  In  the  power  of  the  legislature  to  violate 
the  provisions  of  the  Kentucky  constitution  In 
regard  to  the  passage  of  bills.  Look  at  It 
practically,  taking  our  Illustration  from  the 
decision  In  Norman  v.  Board  of  Managers, 
Kupra.  A  bill  originates  in  the  senate,  ap- 
propriating $100,  and  properly  passes  the  sen- 
ate. It  then  goes  to  the  house,  where  it  is 
amended  by  making  the  sum  $10,000,  and  Is 
then  properly  passed  by  the  house.  It  then 
returns  to  the  senate  for  concurrence,  and 
Is  adopted  by  the  senate  without  the  yea  and 
nay  vote  required  by  the  constitution,  and 
by  a  majority  vote  of  those  present,  but  less 
than  a  majority  of  all  the  members  elected 
to  the  senate.  By  the  Kentucky  constitution 
this  appropriation  bill  could  not  be  law,  for 
the  reason  that  It  did  not  receive  a  majority 
of  the  votes  of  all  the  members  elected  to 
the  senate,  voting  by  ayes  and  nays  entered 
on  the  Journal.  The  language  of  the  Ken- 
tucky constitution  Is  prohibitory,— "No  bUl 
shall  become  a  law  unless,"  etc.,  and.  In  the 
language  of  Mr.  Black,  "Is  to  be  understood 
as  Intended  to  be  a  positive  and  unequivocal 
negation."  The  bill  is  pronounced  by  the  con- 
stitution to  be  "no  law,"  yet  the  court,  by 
adopting  the  convenient  rule  that  It  will  not 
go  back  of  the  enrolled  bill,  but  presume, 
from  the  fact  that  the  bill  was  signed  by 
the  presiding  officers  of  both  houses  and  ap- 
proved by  the  governor,  that  all  of  the  re- 
quirements of  the  constitution  relating  to  the 
passage  of  bills  were  complied  with  by  the 
legislature,  substituting  fiction  for  fact,  and 
recognizing  said  act  as  valid,  simply  nullifies 
the  provisions  of  the  constitution  relating  to 
the  passage  of  bills.  More  than  that;  the 
court  pronounces  that  to  be  law  which  the 
constitution  says  Is  not,  and  shall  not  be,  law; 
thus  maldng  that  which  Is  void  valid,  and 
Infusing  life  Into  that  which  never  before  had 
life.  In  such  case  It  would  be  pertinent  to 
inquire  who  made  the  act  appropriating  this 
ten  thousand  dollars.  The  legislature  did  not, 
because  a  majority  of  all  the  membera  elected 


to  the  senate  did  not  assent  thereto  on  an 
aye  and  nay  vote,  for  which  reason  the  con- 
stitution declares  It  shall  not  be  law.  But 
the  court,  by  recognizing  It  as  law,  gives  It 
the  effect  and  force  of  law.  This,  In  our 
opinion,  encroaches  upon  the  constitutional 
riglits  which  the  pec^Ie  have  reserved,  and 
Invades  the  realm  of  the  lawmaking  branch 
of  the  government.  It  is  not  the  province  of 
the  court  to  make  law.  But  when  a  court. 
In  effect,  nullifles  provisions  In  a  constitution, 
and  recognizes  statutes  which  are  declared  to 
be  void  by  the  constitution  as  valid,  It  Is  sim- 
ply making  law.  That  eminent  patriot  and 
statesman,  Thomas  Jefferson,  entertained 
grave  fears  lest  the  republic  should  be  under- 
mined and  destroyed  by  encroachments  on 
the  part  of  the  courts  upon  the  constitutional 
rights  of  the  people.  Neither  branch  of  gov- 
ernment must  encroach  upon  the  constitution- 
al rights  of  the  people.  The  people  of  this 
state  have  reserved  to  themselves  the  consti- 
tutional right  to  have  all  of  their  laws  made 
In  a  certain  mode,  and  have  withheld  from 
the  legislature  the  power  to  make  laws  In 
any  other  mode.  Shall  the  legislature  and 
the  judiciary  connive  together  to  overthrow 
this  constitutional  right?  Do  the  obligations 
of  the  official  oath  rest  so  lightly  upon  judi- 
cial officers  that  they  may  obey  those  obliga- 
tions or  not,  support  the  constitution  or  not, 
as  they  may  deem  expedient  or  inexpedient? 
May  they  enforce  the  fundamental  law  or  re- 
fuse to  do  so  at  pleasure?  If  so,  then  con- 
stitutional government  Is  In  the  last  stages  of 
dissolution,  and  the  people  have  no  constitu- 
tional rights  which  must  necessarily  be  re- 
spected. 

Bespondent,  in  the  petition  for  rehearing, 
says:  "Can  it  be  said  that  section  15  of  arti- 
cle 3  of  our  constitution  requires  each  amend- 
xuent  to  a  bill  to  be  printed,  or  to  be  read  on 
three  several  days?  If  such  is  the  Intent  and 
purpose  of  the  constitution,  one  member  in 
either  house  can  obstruct  all  legislation  by 
simply  offering  amendments  thereto.  If  all 
amendments,  however  numerous,  are  requii-ed 
to  be  printed,  and  read  on  three  several  days 
after  printing,  it  would  cause  untold  delay." 
To  this  we  answer:  The  offering  of  an 
amendment  or  proposition  to  change  a  bill  is 
not  on  amendment,  and  does  not  become  such 
until  the  house  In  which  it  is  offered  accepts 
or  adopts  it  Then,  under  the  express  com- 
mands of  the  constitution,  an  amendment 
which  has  been  offered  and  accepted,  and 
thus  enters  into  and  becomes  a  part  of  the 
bill,  must  be  printed,  and  the  whole  bill, 
not  a  part  of  it,  must  be  read  on  three  sev- 
eral days,  unless,  owing  to  the  existence  of 
an  urgency,  the  three  readings  on  several 
days  be  dispensed  with  by  two-thirds  of  the 
house  on  an  aye  and  nay  vote  entered  in  the 
jotu'nal.  The  presumption  is  that  no  mem- 
ber of  either  bouse  will  offer  amendments 
merely  for  the  purpose  of  delay.  And  if  an 
amendment  is  offered  to  a  meritorious  bill 
which  is  pending  in  either  bouse,  merely  for 
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delay,  the  house  presumably  will  reject  It,  or 
should  do  80.  But,  If  an  amendment  Is  of- 
fered which  possi'ssos  merit,  then  the  house  In 
which  It  Is  offered  should,  In  the  Interests  of 
the  people,  and  acting  in  the  line  of  official 
duty,  accept  It,  have  It  printed,  and  give  it 
that  mature  and  deliberate  consideration 
which  the  constitution  clearly  Intended  should 
be  giTen  to  all  bills  and  to  all  parts  of  every 
bill.  The  position  of  resi)ondent  Is  absurd,  and 
the  argument  advanced  In  this  particular  Is 
without  merit 

Respondent  contends  that  It  Is  not  necessary 
for  the  Journals  to  show  anything  except  what 
the  constitution  expressly  says  must  be  en- 
tered upon  the  Journals.  This  would  dis- 
pense entirely  with  the  office  of  the  Journal, 
and  limit  the  entries  therein  to  a  record  of  the 
vote  upon  the  expulsion  of  a  member  and  on 
final  passage  of  bills.  The  Idea  is  not  in  ac- 
cord with  the  spirit,  and  Is  opposed  to  the  let- 
ter, of  our  constitution. 

Respondent  also  contends  that,  except  as  to 
the  entry  of  the  vote  on  final  passage  and  the 
vote  on  expulsion  of  a  member.  It  is  unneces- 
sary to  enter  any  vote  in  the  Journal  unless 
demanded  by  three  members  under  section  13, 
art.  3,  of  the  constitution.  It  is  the  settled 
rule  In  nearly  all  of  the  courts  ttiat  when  an 
aye  and  nay  vote  is  required  by  tlie  constitu- 
tion an  entry  of  such  vote  must  appear  in  the 
Journal.  Our  constitution  says  that  the  read- 
ing on  three  several  days  cannot  be  dispensed 
with  unless  two-thirds  of  the  house,  "voting  by 
yeas  and  nays,"  should.  In  case  of  urgency, 
dispense  with  this  provision.  This  means 
that  such  vote  shall  l)e  entered  on  the  Journal. 
Under  section  13,  three  members,  when  they 
desire  It,  may  have  the  vote  on  any  motion, 
committee  report,  or  any  other  question  taken 
by  yeas  and  nays,  and  entered  In  the  JoumaL 
But  the  vote  on  final  passage  of  any  bill,  or  on 
a  suspension  of  the  provision  which  requires 
the  reading  of  bills  on  three  several  days,  or 
on  the  expulsion  of  a  member,  must,  whether 
demanded  by  three  members  or  not,  be  by 
yeas  and  nays,  and  entered  in  the  Journal. 

Respondent  contends  that  some  reliance  and 
confidence  must  be  bestowed  upon  the  pro- 
ceedings of  the  legislature.  This  Is  true,  and 
clearly  Intended  by  our  constitution.  The  leg- 
islature Is  required  to  keep  a  record  of  its 
proceedings.  Courts  must  rely  upon  that  rec- 
ord, and  presume  It  to  be  absolutely  correct, 
and  refuse  to  permit  It  to  be  contradicted. 
The  constitution  points  out  the  mode  in  which 
an  laws  shall  be  passed,  and  requires  the  leg- 
islature to  furnish  through  Its  Journals  the 
evidence  showing  the  mode  In  which  It  pass- 
ed every  bill.  By  the  evidence  thus  furnish- 
ed by  the  legislature  It  must  affirmatively  ap- 
pear that  any  act,  when  questioned,  was  pass- 
ed by  the  legislature  in  that  mode  only  au- 
thorized by  the  constitution.  The  object  of  the 
Journals,  principally.  Is  to  enable  the  people  to 
ascertain  that  any  and  all  laws  were  enacted 
In  the  manner  required  by  the  constitution,  so 
as  to  determine  whether  such  was  constitu- 


tionally passed,  and  therefore  valid  and  bind- 
ing. If  we  refuse  to  go  back  of  the  enrolled 
bill, — close  our  eyes  and  ears  to  the  evidence 
which  the  legislature  furnishes,  and  Is  requir- 
ed by  the  constitution  to  furnish,— the  object 
of  these  constitutional  provisions  may  be  whol- 
ly defeated. 

It  lias  been  said  that  the  decision  in  this  case 
abrogates  the  principle  of  majority  rule.  Does 
It?  The  people  adopted  the  constitution,  and 
liave  expressed  In  It  the  will  of  the  majority 
as  to  the  manner  In  which  laws  shall  be  en- 
acted. Shall  49  members  or  any  part  there- 
of, In  one  house,  or  21  members,  or  any  por- 
tion thereof,  In  the  other  house,  be  p<mxiitted 
to  enact  a  law  In  any  other  manner?  If  so, 
the  will  of  the  people  Is  set  at  naught,  and  the 
will  of  a  small  number  of  Individuals  substi- 
tuted for  the  will  of  the  great  majority.  The 
creature  must  not  be  regarded  as  greater  than 
the  creator.  Each  of  the  three  co-ordinate 
branches  of  our  govemm«it  Is  the  creature 
of  the  constitution,  subject  and  necps.sarily 
subordinate,  thereto.  In  construing  constitu- 
tional provisions,  certain  fixed  and  absolute 
rules,  which  the  court  cannot  disregard,  must  be 
observed,  viz.:  The  words  of  the  instrument 
are  to  control.  The  Intent  of  the  people  In 
adopting  It  Is  to  govern.  The  intent  of  the 
people  Is  to  be  found  In  the  words  nsed.  The 
whole  Instrument  must  be  examined.  Words 
are  not  to  be  regarded  as  used  without  occa- 
sion. The  words  used  are  to  he  considered 
with  reference  to  their  usual  signlHcatlon.  Kf- 
fect  must  be  given  to  the  whole  Instrument, 
etc.  It  is  needless  to  iwe  further  Illustra- 
tions or  cite  additlotul  authorities.  After  an- 
other full  and  careful  consideration  of  this 
case  In  all  Its  bearings,  I  see  no  reason  for 
changing  our  views  concerning  the  questions 
Involved.     A  rehearing  Is  denied. 

SULLIVAN,  C.  J.  (dissenting).  I  think  the 
original  opinion  in  this  case  should  be  modified 
upon  two  points,  at  least:  First,  wherein  it 
holds  that  the  Journals  must  affirmatively 
show  that  each  and  every  requirement  of  the 
constitution  has  been  complied  with  In  the 
passage  of  a  bill;  second,  wherein  it  holds  that 
the  constitutional  provisions  require  bills  to 
be  read  on  three  several  days  In  each  house 
before  the  final  vote  thereon. 

As  to  the  first  point:  Section  13,  art.  3,  of  the 
constitution  of  this  state  is  as  follows:  "E^ch 
hou.se  shall  keep  a  Journal  of  Its  proceedings; 
and  the  yeas  and  nays  of  the  members  of  either 
house  on  any  question  shall  at  the  request  of 
any  three  members  present  be  entered  on  the 
Journal."  In  the  opinion  It  Is  held  that  the 
meaning  of  the  first  clause  of  said  section  is 
that  the  Journal  must  show  all  of  the  proceed- 
ings of  the  house  and  all  of  the  steps  taken  in 
the  pas.snge  of  a  bill.  While  that  may  be 
true,  I  do  not  think  the  silence  of  the  Journal 
as  to  some  of  the  proceedings  required  by  the 
constitution  to  pass  a  bill  should  be  held  con- 
clusive evidence,  or  any  evidence,  to  show 
i  that  such  bill  was  not  regularly  passed.     The 
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last  elauso  of  said  section  refers  to  and  com- 
mands the  entry  on  the  Journal  of  the  yeas 
and  nays  on  any  question  when  requested  by 
three  niemliers.  Voting  is  a  proceeding  re- 
quired In  the  passage  of  motions,  resolutions, 
etc.  And,  If  It  was  Intended  by  the  frnmers  of 
the  constitution  that  the  first  clause  of  said 
section  was  mandatory  as  to  every  act  and  pro- 
ceeding of  either  house,  what  was  the  neces- 
sity for  the  last  clause  of  said  section?  If  the 
first  clause  absolutely  required  the  entry  on 
the  Journals  of  tlie  yeas  and  nays  whenever  a 
vote  was  so  taken,  the  last  clause  of  said  sec- 
tion adds  nothing  thereto,  and  was  a  work  of 
supererogation.  I  am  of  the  opinion  that  It  was  ' 
not  Intended  by  the  first  clause  of  said  sec-  \ 
tlon  to  have  all  laws  held  Invalid  where  the 
Journals  failed  to  show  that  each  and  every 
step  required  by  the  constitution  in  the  pas- 
sage of  a  bill  had  not  been  taken.  Said  sec- 
tion clearly  intimates,  to  my  mind,  that  In  the 
passage  of  motions,  resolutions,  etc.,  when  a 
yea  and  nay  vote  is  taken,  it  need  not  be  en- 
tered on  tlie  Journal,  unless  requested  by 
three  members,  although  said  sectton  requires 
each  house  to  keep  a  record  of  its  proceed- 
ings. Section  15  of  said  article  3  provides, 
among  other  things,  that  on  the  flnal  passage 
of  a  bill  the  vote  shall  be  by  yeas  and  nays,  and 
entered  upon  the  Journal.  Wliy  provide  in 
said  section  15  that  such  yea  and  nay  vote 
shall  be  entered  on  the  Journal,  if  such  act 
was  commanded  by  the  first  clause  of  section 
13  of  said  article  3?  Thus  it  Is  shown  that 
the  framers  of  the  constitution,  after  directing 
each  house  to  keep  a  Journal  of  its  proceed- 
ings, expressly  and  specifically  commands  that 
the  yea  and  nay  vote  on  any  question  must  be 
entered  on  the  journal  on  the  request  of  three 
members,  and  also  commands  that  on  the 
flnal  passage  of  any  bill  the  vote  must  be  by 
yeas  and  nays,  and  entered  on  the  Journal.  I  | 
And  no  provision  In  the  constitution  that  ex- 
pressly requires  eitlier  house  to  enter  on  its 
Journal  the  fact  that  a  bill  was  printed,  or 
that  it  was  read  on  three  sevtral  days,  before 
being  placed  on  its  flnal  passage.  The  rule 
for  which  I  contend  has  obtained  in  the  state 
of  Illinois,  and  many  other  states  of  this 
Union,  for  many  years,  and  not  a  single  in- 
stance has  been  called  to  my  attention  where 
a  legislature  has  resorted  to  the  means  sug- 
gested by  my  associates  in  the  enactment  of 
laws  In  violation  of  said  provisions  of  the  con- 
stitution. 

In  MlUer  v.  State,  3  Ohio  St.  475,  Chief  Jun- 
tlce  Thurman,  speaking  for  the  court,  said: 
"Thus  we  have,  inter  alia,  the  provisions  be- 
fore quoted,  'that  every  bill  shall  be  fully  and 
distinctly  read  on  three  different  days,  nuleH.>>, 
in  case  of  urgency,  three-fourths  of  the  bouse 
In  which  it  shall  be  pending  shall  dispense 
with  this  rule.'  This  Is  an  important  provi- 
sion, without  doubt,  but  nevertheless  there  Is 
much  reason  for  saying  tliat  it  is  merely 
directory  In  Its  character,  and  that  Its  observ- 
ance by  the  assembly  is  secured  by  their 
sense  of  duty  and  oflSclal  oaths,  and  not  Xyy 


any  supervisory  power  of  the  courts.  Any 
other  construction,  we  indbie  to  think,  would 
lead  to  very  absurd  and  alarming  consequen- 
ces." It  is  said  by  Mr.  Sutherland  in  his 
work  on  Statutory  Construction  (page  48): 
"Journals  are  records,  and,  in  all  respects 
touching  proceedings  under  the  mandatory 
provisions  of  the  <.>on8tltiitlon,  will  be  effec- 
tual to  impeach  and  avoid  the  acts  recorded 
as  law  and  duly  authenticated.  If  the  Jouinoais 
afllrmatively  sliow  tliat  these  provisions  have 
been  disregarded.  In  the  alienee  of  such  an 
aflSrmatlve  showing,  and  even  in  cases  of 
doubt.  It  will  be  presumed  that  a  quorum  wan 
present;  that  the  necessary  readings  occur- 
red; that  amendments  made  by  one  branch, 
though  extensive,  were  germane;  that  they, 
were  concurred  in  by  the  other  branch,— 
though  the  Journals  may  be  silent."  Touch- 
ing the  question  under  consideration,  it  is  ertat- 
ed  in  Black  on  Constitutional  Law  (page  297) 
as  follows:  "But  if  the  Journal  entries  are 
ambiguous,  or  if  they  fail  to  show  facts  which 
the  constitution  does  not  expressly  require 
them  to  show,  this  will  not  raise  any  presump- 
tion against  the  validity  of  the  action  of  the 
legislature.  On  the  contrary,  the  courts  will 
presume  that  the  legislature  fully  complied 
with  the  constitutional  requirements,  although 
the  Journals  do  not  show  the  fact."  In  State 
V.  Illinois  Cent.  R.  Co.,  33  Fed.  730,  under 
constitutional  provisions  like  oar  own  in  re- 
gard to  reading  a  bill  upon  three  different 
days,  it  is  held  that  the  failure  of  the  Journal 
of  the  senate  to  show  compliance  therewith 
will  not  invalidate  the  bill  or  act.  The  case 
is  fr<«n  the  United  States  circuit  court  in  and 
for  the  Northern  district  at  Illinois,  and  the 
opinion  is  by  Mr.  Justice  Hiarlan,  of  the  su- 
preme court  of  the  United  States,  who  pre- 
sides In  the  Seventh  circuit.  In  that  case  it 
was  contended  that  the  general  assembly,  in 
passing  the  act  under  consideration  in  that 
case,  did  not  meet  the  requirements  of  the 
constitution,  in  that  the  Journals  fail  to  show 
that  the  bill  was  read  on  three  different  days 
In  each  house.  Nothing  appeared  in  the  sen- 
ate Journal  to  show  that  the  bill  had  been 
read  a  second  time  In  that  body,  and,  after 
stating  the  facts,  Mr.  Justice  Harlan  states 
that  the  question  for  determination  was,  "Is 
it  essential  to  its  [the  bill's]  raUdity  that  it 
should  appear  In  the  Journal  that  the  blU 
was  read  on  three  different  days  In  each 
house?  Does  the  mere  silence  of  the  senate 
Journal  as  to  whether  the  bill  was  In  fact 
read  a  second  time  in  that  body  on  some  one 
of  the  three  different  days  raise  a  conclusive 
presumption  that  it  was  not  so  read?"  The 
learned  Justice  then  calls  attention  to  the  fact 
that  counsel,  to  support  the  proposition  that 
the  mere  silence  of  the  Joamal  as  to  whether 
a  bill  was  read  on  three  different  days  was 
fatal  to  the  validity  of  the  act,  dtes  Span- 
gier  V.  .Tacoby,  14  111.  207,  in  which  that  court 
said:  "In  our  opinion,  it  Is  clearly  compe- 
tent to  show  from  the  Journals  of  either 
branch  of  the  legislature  that  a  particular 
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act  was  not  passed  In  the  mode  prescribed  by 
the  constitution,  and  thus  defeat  its  operation. 
The  constitution  requires  each  house  to  keep 
a  journal,  and  dec-lares  that  certain  facts 
made  essential  to  the  passage  of  a  bill  shall 
be  stated  therein.  If  those  facts  are  not  set 
forth,  the  conclusion  is  that  they  did  not 
tran^ire.  The  Journal  is  made  up  under  the 
immediate  direction  of  the  house,  and  pre- 
sumed to  contain  a  full  and  complete  history 
of  its  proceedings.  If  a  certain  act  receives 
the  constitutional  assent  of  the  body,  it  will 
so  appear  on  the  face  of  the  journal;  and, 
when  a  contest  arises  as  to  whether  an  act 
was  thus  passed,  the  Journal  may  be  appeal- 
ed to  to  settle  It.  It  is  the  evidence  of  the 
action  of  the  bouse,  and  by  it  the  act  must 
stand  or  fall.  It  certainly  was  not  the  in- 
tention of  the  framers  of  the  constitution  tliat 
the  tilgnatures  of  the  speakers  and  executive 
.jhould  furnish  conclusive  evidence  of  the  pas- 
»age  of  a  law.  The  presumption,  indeed,  la 
Jliat  an  act  thus  verified  became  a  law  pursu- 
ant to  the  requirements  of  the  constitution, 
but  that  presumption  may  be  overthrown. 
If  the  Journal  is  lost  or  destroyed,  this  pre- 
.snmptlon  will  sustain  the  law,  for  It  will  be 
contended  that  the  proper  entry  was  made  in 
the  Journal.  But  when  the  journal  is  In  ex- 
istence, and  it  falls  to  show  that  the  act  was 
passed  in  the  mode  prescribed  by  the  consti- 
tution, the  presumption  is  overcome,  and  the 
act  must  fall."  In  commenting  upon  that  quo- 
tation the  learned  justice  said:  "But  we  are 
not  satisfied  that  the  com't  Intended  to  express 
an  opinion  upon  that  precise  point  [the 
point  as  to  the  silence  of  the  journal  as  to 
the  second  reading  of  the  bill].  Although  it 
did  not  appear  in  tliat  case  that  the  biU  was 
read  the  third  time  before  It  went  to  the  sen- 
ate, or  that  the  yeas  and  nays  were  called,  no 
special  commmt  was  made  by  the  court  upon 
the  silence  of  the  Journal  as  to  the  bill  not 
being  read  the  third  time.  Plainly,  its  lan- 
guage had  reference  t3  the  fact  that  the  Jour- 
nal did  not  show  the  passage  (final)  of  tlie  bill 
by  yeas  and  nays.  It  was  with  reference 
to  that  fact  that  the  language  above  quoted 
was  used."  Justice  Harlau  in  that  case  also 
comments  upon  the  case  of  Turley  v.  Logan 
Co.,  17  111.  152.  He  quotes  the  following 
therefrom,  to  wit,  "The  journal  should  show 
the  readings  and  the  passage  of  the  law  by 
a  constitutional  vote,"  and  says,  "But  nothing 
was  said  as  to  what  would  be  the  result  when 
the  journal  did  not  show  that  each  of  tne  re- 
quired readings  was  had."  And  further  on 
he  says:  'That  we  do  not  misinterpret  these 
decisions  Is  shown  In  Schuyler  Co.  Sup'rs  v. 
People,  25  111.  163,  where  one  of  the  grounds 
of  objection  to  an  act  was  that  the  senate 
Journal  did  not  show  that  the  bill  was  i-ead 
three  times  before  it  was  put  upon  its  final 
passage.  Tlie  court  said:  'The  constitution 
does  not  require  that  every  bill  shall  be  read 
three  times  ht  each  branch  of  the  general  as- 
sembly before  it  shall  be  passed  Into  a  law, 
but  the  constitution  does  not  say  Oiaf-  three 


several  readings  shall  be  entered  on  the  Jour- 
nals. Some  acts  performed  in  the  passage  of 
laws  are  required  by  the  constitution  to  be 
entered  on  the  journals,  In  order  to  make  tbem 
valid,  and  among  these  are  the  entries  of  the 
yeas  and  nays  on  the  final  passage  of  every 
bill;  and  we  held  In  Spangler  v.  Jacoby,  14 
111.  297,  that  where  the  journal  did  not  show 
this  the  act  never  became  a  law.  Bat,  where 
the  constitution  is  silent  as  to  whether  a  par- 
ticular act  which  is  required  to  be  performed 
shall  be  entered  on  the  journals,  it  la  then 
left  to  the  dlscreitlon  of  either  house  to  enter 
It  or  not,  and  the  silence  of  the  journals  on 
the  subject  ought  not  to  be  held  to  afford  evi- 
dence that  the  act  was  not  done.  In  such  a 
case  we  must  presume  it  was  done,  unless  the 
journals  afBnnatively  show  that  it  was  not 
done.' "  After  using  the  language  above 
quoted  It  is  said:  "This  decision  was  express- 
ly reaffirmed  in  Railway  Co.  v.  Hughes,  38 
111.  186.  Nothing  to  the  contrary  was  de- 
cided to  People  V.  Stame,  35  IlL  141,  or  In 
Ryan  v.  Lynch,  68  lU.  161,  which  is  relied 
upon  as  modifying  or  overruling  Schuyler  Co. 
Sup'rs  V.  Peoi)le.  The  case  in  35  III.  recog- 
nizes the  doctrine  of  the  Schuyler  Co.  Case, 
and  goes  upon  the  ground  that  tlie  yeas  and 
nays  were  not  called  and  spread  upon  the 
journals  of  the  house  on  the  passage  of  the 
bllL  In  Ryan  v.  Lynch  It  appeared  from  the 
journal  that  the  bill  was  read  twice  hi  the 
senate,  but  the  Journal  was  silent  as  to  the 
third  reading,  and  it  did  not  show  any  call 
of  the  yeas  and  nays  on  the  passage  of  the 
bill.  The  decisicm  was  that  as  the  proceed- 
ings in  the  senate,  certified  by  the  secretary 
of  the  state,  were  competent  proof  of  the 
facts  stated  therein,  the  failure  of  the  Journal 
to  show  a  call  of  the  yeas  and  nays  was  fatal 
to  the  bill.  Indeed,  we  do  not  find  that  any 
of  the  numerous  decisions  of  the  state  court 
relating  to  the  passage  of  bills  by  the  legisla- 
ture have  modified  or  overruled  the  doctrine 
announced  in  Schuyler  Co.  Sup'rs  v.  People. 
With  that  doctrine  we  are  entirely  satisfied. 
It  is  In  harmony  with  adjudications  In  many 
states  whose  constitutions  have  provisions 
similar  to  those  in  the  constitution  of  Illinois 
which  we  liave  been  considering.  •  •  • 
We  tlierefore  hold  that  the  mere  silence  of 
the  senate  journal  as  to  whether  the  act  of 
18()9  was  read  the  set-ond  time  in  that  bodj- 
does  not  justify  us  in  holding  it  to  be  Invalid." 
The  constitutioufll  provision  of  Illinois  under 
which  said  decision  was  made  is  as  follows: 
"Each  house  shall  keep  a  journal  of  its  pro- 
ceedings. The  yeas  and  nays  of  the  members 
shall  on  any  question,  at  the  deshe  of  any 
two  of  them,  be  entered  on  the  journal." 
Const.  1848,  art.  3,  i  13.  SecUon  13,  art. 
3,  of  our  constitution  is  as  follows:  "Each 
house  shall  keep  a  journal  at  its  proceedings; 
and  the  yeas  and  nays  of  the  members  of 
each  house  on  any  question  shall  at  the  re- 
quest of  any  three  members  present,  be  en- 
tered on  tSie  journal."  The  purpose  and  in- 
tent of  the  said  sections  are  suttetantially  the 
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Rame.  In  Illinois  the  yeas  and  nays  mnflt  be 
entered  on  the  Journal  at  the  "desire"  of  any 
two  members,  and  In  Idaho  at  the  request  of 
any  three  members.  And,  so  far  aa  tlie  ques- 
tion under  consideration  Is  concerned,  sections 
13  and  21  of  article  3  of  the  constl-tution  of 
lUlnote  are  substantially  the  same  as  sec- 
tions 14  and  15  of  the  constitution  of  Idaho. 
Said  section  21  of  the  IlHnols  constitution  pro- 
vides that  on  the  final  passage  of  all  bills  the 
vote  shall  be  by  yeas  and  nays,  and  shall  be 
entered  on  the  Journals,  while  section  15  of 
article  3  of  the  Idaho  constitution  provides 
substantially  the  same. 

The  weight  of  authority  under  constitutions 
similar  to  ours,  so  far  as  I  have  examined,  is 
that,  unless  the  Journal  afBrmatlvely  shows 
that  some  requirement  of  the  constltntion  in 
the  passage  of  a  bill  has  been  omitted,  the  pre- 
sumption is  that  such  requirement  has  been 
complied  with,  although  the  Journal  be  silent 
In  regard  thereto,  except  when  the  constitution 
commands  such  act  to  be  entered  on  the  Jour- 
nal. For  example,  where  the  constitution  de- 
clares that  on  the  final  passage  of  a  bill  the 
vote  must  be  by  yeas  and  nays,  and  entered 
on  the  Journal,  In  such  a  case  the  act  would 
be  held  invalid  if  the  Journal  failed  to  aflSrma- 
tlvely  show  that  such  vote  was  taken  and  en- 
tered as  commanded  by  the  constitution.  In 
the  case  of  Schuyler  Co.  Sup'rs  v.  People,  su- 
pra, It  is  held,  under  that  provision  of  the  eon- 
atltutlon  requiring  a  bill  to  be  read  In  either 
bouse  on  three  different  days,  that.  If  the  Jour- 
nal is  silent  as  to  the  readings  of  the  bill,  it 
will  be  presumed  that  the  bill  was  read.  It 
it  stated  in  State  v.  Illinois  Cent.  R.  Co.,  supra, 
that  the  decision  In  the  Schuyler  Co.  Case  Is  in 
harmony  with  the  adjudications  of  many 
states,  and  the  court  cites  Miller  v.  State,  3 
Ohio  St.  475;  McCuUoch  v.  State,  11  Ind.  424; 
State  V.  City  of  Hastings,  24  Minn.  78;  Eng- 
lish V.  Oliver,  28  Ark.  317;  Chicot  Co.  v.  Davles, 
40  Ark.  200;  State  v.  B^nds,  26  Kan.  724; 
In  re  Vanderberg,  28  Kan.  243;  State  v.  Mead, 
71  Mo.  268.  See,  also,  to  the  same  effect,  I>ack 
V.  Barton,  47  Mich.  520,  11  N.  W.  367;  Com- 
mon Council  of  Detroit  v.  Board  of  Assessors, 
91  Mich.  78,  51  N.  W.  787;  Walker  v.  Griffith, 
60  Ala.  367;  Blessing  v.  City  of  Galveston,  42 
Tex.  641;  Prescott  v.  Board  of  Trustees,  19 
111.  324.  In  McCuUoch  v.  State,  supra,  it  was 
held:  "IVhere  the  legislative  Journals  are  si- 
lent touching  a  step  in  the  proceedings  which 
the  constitution  requires  to  be  taken  in  the 
passage  of  a  bill,  it  will  be  presumed  by  the 
courts  that  the  constitutional  requirements 
were  compiled  with."  It  is  stated  by  Judge 
Cooley,  In  Constitutional  Limitations,  at  page 
167  (6th  Ed.),  as  follows:  "The  Journals  which 
each  house  keeps  of  Its  proceedings  ought  to 
show  whether  this  mle  is  complied  with  or 
not;  but  In  case  they  do  not  the  passage  in 
the  manner  provided  by  the  constitution  must 
be  presumed,  in  accordance  with  the  general 
mle,  which  presumes  the  proper  discharge  of 
official  duty." 

On  the  second  point  in  the  opinion  In  this 


case  we  held  that  amendments  to  a  bill  must 
be  read  three  times  on  three  several  days,  the 
same  as  the  original  bill.  In  People  v.  Wal- 
lace, 70  m.  680,  it  Is  held  that  the  constitution- 
al provision  requiring  bills  to  be  read  on  three 
several  days  before  thedr  passage  does  not  ap- 
ply to  amendments  to  such  bills.  Mr.  Suther- 
land, in  his  work  on  Statutory  Construction 
(section  49)  says:  "The  readings  required  on 
biUs  are  intended  to  afford  opportunities  for  de- 
li t>erate  consideration  of  them  in  detail,  and  for 
amendments.  Hence  amendments  are  admis- 
sible during  the  progress  of  a  bill  through  the 
process  enactment.  They  are  not  subject  to 
the  same  rule  as  bills,  in  regard  to  the  number 
of  readings.  They  must  be  germane  to  the 
subject  of  the  bill,  and  are  not  required  to  be- 
read  three  times;  nor  does  concurrence  by  one 
house  In  amendments  made  by  the  other  re- 
quire the  yeas  and  nays,  and  their  entry  on  the 
Journal,  under  the  provisions  for  those  things, 
on  the  final  passage  of  bills."  See,  also,  Miller 
v.  State,  8  Ohio  St  475.  The  rule  for  which 
I  contend  does  not  relieve  the  members  of 
either  house  from  keeping  their  oaths  of  office, 
and,  if  they  conscientiously  keep  them  invio- 
late, they  win  see  to  It  that  each  and  every  con- 
stitutional requirement  m  the  enactment  d  laws 
is  fully  and  fairly  met.  The  commands  found 
In  sections  13-15,  art.  3,  of  the  constitution 
of  this  state,  are  directed  to  the  members  of 
the  legislature,  and  their  oaths  of  office  require 
them  to  see  to  it  that  the  provisions  of  those 
sections  are  conscientiously  complied  with. 
The  rule  holding  that.  If  the  Journal  is  silent 
upon  matters  which  are  not  expressly  required 
to  be  entered  thereon  in  the  passage  of  a  bill, 
the  presumption  is  that  the  legislature  com- 
plied with  the  requirements  of  the  constitution, 
does  not  relieve  the  legislature  from  keeping  a 
full  and  complete  Journal  of  Its  proceedings; 
and  under  the  first  clause  of  section  13,  art.  3. 
it  is  commanded  to  do  so.  My  conclusion  is 
that  a  law  passed  by  the  legislature  should 
not  be  held  Invalid  because  of  the  fact  that  the 
Journals  fall  to  show  that  each  and  every  act 
required  by  the  constitution  to  be  done  in  the 
passage  of  such  law  had  been  done,  unlcs.<< 
such  act  or  proceeding  Is  expressly  command- 
ed by  the  constitution  to  be  entered  on  the 
Journal.  As,  for  Instance,  the  vote  on  the  final 
passage  of  a  bill  Is  commanded  by  the  consti- 
tution to  be  taken  by  yeas  and  nays  and  en- 
tered on  the  journal.  If  the  Journal  was  silent 
as  to  the  yeas  and  nays  being  taken,  In  such 
case  the  court  would  have  Jurisdiction  to  hold 
such  bill  invalid,  and  should  do  so;  but  If  the 
Journal  was  silent  as  to  the  printing  of  the  bill, 
and  the  three  several  readings  in  each  house, 
and  of  the  adoption  of  an  amendment  by  yea 
and  nay  vote,  as  those  acts  are  not  expressly 
commanded  to  be  entered  In  the  Journal,  the 
presumption  would  be  that  those  necessary 
acts  were  done,  and  such  bill  held  valid.  Oth- 
erwise if  the  Journal  fall  to  show  the  final  pas- 
sage of  such  bill  by  a  yea  and  nay  vote,  as  the 
final  passage  of  a  bill  is  expressly  commanded 
to  be  by  yeas  and  nays,  and  entered  on  the 
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Journal.  And,  further,  that  amendments  to  a 
bill  are  not  subject  to  that  provision  of  the 
constltutiou  requiring  bills  to  be  read  on  three 
several  days  In  each  house.  The  original  opin- 
ion should  be  modified  as  above  indicated,  or  a 
rehearing  granted. 

QUARLES,  J.  (concurring).  I  conctir  with 
the  views  expressed  in  the  opinion  of  Jlr.  Jus- 
tice HUSTON  in  this  case.  His  conclusions, 
and  the  reason^'  given  therefor,  I  regard  as 
being  In  perfect  liarmony  with  the  letter  and 
spirit  of  our  constitution.  Mr.  Chief  Justice 
SULLIVAN,  while  concurring  with  the  con- 
clusion reached  in  this  case,  does  not  agree 
with  the  majority  opinion  on  two  points 
which  I  will  briefly  discuss. 

First,  that  the  legislative  Journals  most  af- 
firmatively show  a  compliance  with  the  re- 
quirements of  the  constitution  in  the  passage 
of  a  bill,  the  validity  of  which  Is  questioned. 
Upon  this  point  we  are  cited  to  a  number  of 
authorities,  and  furnished  with  a  number  of 
quotations.  But  a  carefid  study  of  the  au- 
thorities cited  is  all  that  is  needed  to  show  that 
the  rule  therein  announced  is  based  merely 
upon  precedent,— because  some  court  has  so 
decided,— And  not  upon  reason  and  common 
sense,  the  basis  and  foundation  of  all  law. 
The  careful  and  palnstaliing  student  finds  many 
inconsistencies  in  the  authorities  touching  con- 
stitutional questions.  A  careful  study  of  the 
adjudicated  cases  leads  to  tlie  conclusion  that 
both  the  legislative  and  Judicial  departments 
of  government  of  several  of  our  states  have 
chafed  under  the  limitations  and  restrictions 
imposed  by  constitutions,  and  that  they  have 
at  times  done  indirectly  what  the  constitution 
directly  forbids.  In  one  case  cited  by  Mr. 
Chief  Justice  SULLIVAN  the  constitution  pro- 
hibited the  introduction  of  any  bill  after  the 
fiftieth  day.  A  bill  to  incorporate  a  township 
had  been  introduced  In  due  season,  but  after 
the  fiftieth  day  a  substitute  for  this  bill,  in- 
corporating a  city  outside  of  the  limits  of  the 
proposed  township  was  introduced  and  adopt- 
ed. The  title  and  subject-matter  of  the  orig- 
inal bill  were  entirely  changed,  and  in  lieu 
thereof  a  new  title  and  a  new  proposition  or 
subject-matter  was  substituted.  The  substi- 
tute bill  passed,  and  was  approved  by  tlie  gov- 
ernor. The  court  held  the  act  valid.  In  an- 
other case  which  he  cites  from  the  same  court 
a  Viill  to  incorporate  a  township  had  been  in- 
troduced before  the  fiftieth  day,  but  after  the 
fiftieth  day  a  substitute  for  such  bill,  for  the 
purpose  of  incorporating  a  county  out  of  the 
same  territory,  was  Introduced,  adopted,  and 
passed.  The  court  held  this  bill  valid.  It  is 
apparent  that  the  object  of  said  provision  was 
to  prevent  the  introduction  and  "railroading" 
of  bills  through  the  legislature  during  the  last 
days  of  its  session,  and  that  the  legislature 
sliouid  have  the  last  10  days  of  its  session  to 
dovute  to  those  propasitlons  which  bad  been 
submitted  to  It  prior  to  the  fifty-first  day  of  its 
session.  But  In  iaoth  of  those  cases  the  ob- 
ject of  the  provision  was  wholly  defeated, 


and  the  legislature,  under  the  guise  of  amend- 
ment or  substitute,  did  indirectly  what  was 
expressly  prohibited  by  the  constitution.  Tlie 
object  and  purpose  of  creating  a  city,  a  town- 
ship or  precinct,  and  a  county,  as  well  as  the 
powers  exercised  by  each,  are  so  entirely  dif- 
ferent that  it  is  difficult  to  see  how  the  court 
held  the  amendment  or  substitute  In  either 
of  these  cases  germane  to  the  original  bill. 
In  the  first  case  it  is  easy  to  see  that  the  en- 
tire population  of  the  county  might  be  heartily 
In  favor  of  creating  the  proposed  township.  It 
is  easily  conceived  that  the  people  of  the  coun- 
ty might  have  been  opposed  to  creating  the 
new  city,  and  perhaps  a  good  majority  of  the 
residents  of  the  new  city  were  opposed  to  the 
incorporation  of  it;  and  It  requires  no  great 
stretch  of  imagination  to  surmise  that  in  the 
last  case  the  great  majority  of  the  people  of 
the  old  county  were  opposed  to  any  division  of 
such  coimty,  or  the  creation  of  a  new  county 
out  of  part  of  their  teiTltory.  Perchance,  in 
both  cases,  the  people  immediately  interested, 
after  carefully  watching  the  proceedings  of 
the  legislature  to  see  If  any  proposition  affect- 
ing their  local  government  and  interests,  to 
which  they  were  opposed,  should  be  Introduced 
Into  their  legislature,  at  the  end  of  the  Ufdetta 
day  saw  that  none  had  been  introduced,  and 
relying  upon  the  aforesaid  provision  in  their 
constitution,  and  believing  that  no  such  prop- 
osition could  thereafter  be  proposed,  ceased 
their  vigilance,  and  quit  watching  the  pro- 
ceedings of  their  legislature.  The  existence  of 
such  conditions  is  suggested  by  the  fact  that 
the  proposition  to  create  the  city  to  the  one 
case,  and  the  new  county  in  the  other,  came  in 
under  masl^  and  not  openly  and  in  the  usual 
way.  It  was  doubtless  through  such  ap- 
parent violations  of  plain  constitutional  pro- 
visions tiint  Judge  Cooley  was  Induced  to  com- 
ment upon  such  frauds  by  giving  the  illustra- 
tions of  substituting,  by  amendment,  for  the 
proposition  to  incorporate  the  city  of  Siam,  tlie 
proiwsltlon  to  dam  the  Wild  Cat  river,  so 
aptly  quoted  by  Mr.  Justice  HUSTON.  The 
lessons  to  be  learned  in  these  two  cases  show 
the  wisdom  of  obeying  the  constitution  In  let- 
ter and  spirit,  the  necessity  of  refusing  to  rec- 
ognize as  law  any  act  which  Is  expressly  pro- 
hibited by  the  constitution,  whether  passed  di- 
rectly and  above  board,  or  passed  indirectly, 
under  cloalc,  or  the  habiliment  of  fraud,  and 
show  the  ease  with  which  the  plato  provisions 
of  the  supreme  law  of  the  land  can  be  evaded 
and  effectually  defeated  by  the  Joint  action  of 
the  legislature  and  the  courts.  Now,  courts  do 
not  make,  but  must  obey  and  enforce,  the  law. 
In  our  constitution  we  find  the  supreme  stand- 
ard by  which  all  statutory  enactments  are  to  be 
measured  and  Judged.  If,  in  a  given  cr<«e,  the 
court  must  and  does  apply  this  standard,  and 
finds  that  the  statute  falls  short  of  the  requir- 
ed measure,  the  court's  duty  is  p.ain.  In 
such  case  the  court  has  no  discretion,  but  must 
follow  the  constitution,  or  else,  as  was  said  by 
Judge  Cooley,  be  guilty  of  "a  violation  of  of- 
ficial oath    and    public    duty."      If   courts. 
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through  fear  of  appearing  Indelicate,  recognize 
acts  which  are  prohibited  by  the  fundamental 
law,  when  snch  acts  are  Indirectly  committed, 
they  are  not  dlscouraprlng,  but  encouraging, 
fraud,  and  are  not  closing  the  gates  to  fraud, 
but  opening  them  and  Inviting  entrance  there- 
to. 

As  evidence  of  the  Inconsistencies  of  writers 
iipou  constitutional  law,  read  the  quotations 
from  Mr.  Sutherland,  Judge  Cooley,  and  Mr. 
Black  given  by  my  associates  In  this  case. 
Then  carefully  study  all  of  the  authorities 
cited.  How,  then,  are  we  to  determine  whether 
a  bin  becomes  a  law  or  not?  In  my  opinion 
there  Is  but  one  way  to  ascertain,  and  that  Is 
to  look  to  the  journals  to  see  If  the  legislature 
has  done  those  things  commanded  by  the  con- 
stitution. The  object  of  requiring  the  legis- 
lature to  keep  a  Journal  of  Its  proceedings,  in 
my  opinion,  is  that  the  people,  from  whom  all 
power  comes,  may  have  positive  and  per- 
manent record  evidence  as  to  what  has  i)ecome 
law  and  what  has  not.  Under  this  view  it 
becomes  absolutely  necessary  that  the  J6ur- 
nals  show  that  the  steps  expressly  command- 
ed by  the  constitution  In  the  pas.sage  of  a  bill 
were  taken.  I  confess  that  it  Is  embarrassing 
for  a  court  to  take  this  position.  To  avoid 
such  embarrassment,  for  reasons  of  expedi- 
ency, and  on  account  of  a  so-called  public 
policy,  some  of  the  courts  have  adopted  the 
view  of  Mr.  Chief  Justice  SULLIVAN,— that. 
In  order  to  hold  a  statute  void  for  the  rea.soii 
that  it  was  not  passed  in  the  mode  required 
by  the  constitution,  it  must  affirmatively  ap- 
ytear  by  the  Journals  that  some  constitutional 
requhement  was  not  obeyed,  and  that  the  si- 
lence of  the  Journal  as  to  whether  a  require- 
ment was  obeyed  or  not  is  not  sufllclent  to  au- 
thorlise  the  court  to  hold  that  such  require- 
ment was  not  obeyed.  This  proposition  In- 
volves the  absurd  anomaly  of  requiring  the 
plaintifF  to  prove  a  negative,  and  to  prove  it 
by  a  dumb  witness,— one  who  does  not  speak, 
but  Is  silent  upon  the  question  at  Issue.  We 
will  Illustrate  the  absurdity  of  the  proposition 
by  supposing  the  following  case,  to  wit:  A 
bill  Is  introduced  Into  the  senate,  and  read  one 
time.  When  the  second  reading  of  bills  is 
reached  the  next  day,  this  bill,  owing  entire- 
ly to  oversight,  Is  overlooked,  and  not  read 
the  second  time.  Under  these  circumstances, 
the  senate  Journal  is  silent  as  to  the  second 
reading,  and  does  not  say  whether  it  was  read 
the  second  time  or  not.  Afterwards  what 
should  have  been  the  third  reading  occurs,  and 
the  Journal  so  shows.  The  bill  passes  both 
houses,  and  Is  signed  and  approved.  Mow, 
bear  In  mind  that  the  bill  was  not  read  three 
times  In  the  senate,  but  only  twice.  The  Jour- 
nals show  wluit  was  done,  but  do  not  show 
what  was  not  done.  By  the  express  terms  ot 
the  constitution,  this  bill  is  not  law,  because 
It  was  not  read  three  times  by  each  bouse  ot 
the  legislature.  Now,  applying  the  doctrine 
of  presumption  contended  for  by  Chief  Jus- 
tice SULLIVAN,  that  because  the  Journal  does 
not  say  in  so  many  words  "this  bill  was  not 


read  three  times,"  the  court  mtist,  by  presump- 
tion, supply  the  second  reading,  and  thus 
make  a  law  which  the  legislature  did  not,  ac- 
cording to  the  constitution,  make,  and  you  ef- 
fectually eliminate  this  provision  from  the  con- 
stitution. If  the  court  can  read  the  bill  for 
the  legislature  one  time,  it  may  do  so  two,  or 
even  three,  times.  If  the  Journal  need  not 
necessarily  show  anything  in  regard  to  the  pas- 
sage of  a  bill  except  the  final  vote  thereon, 
then  the  legislature  may  fall  to  read  a  bill  at 
all,  and  by  refusing  to  say  anything  about 
the  reading  of  It  the  court  must  say  that  it 
was  read  three  times,  because  the  Journal 
does  not  expressly  say  that  "this  bill  was  not 
read  three  times."  The  Idea  is  monstrous, 
and  the  danger  of  such  a  rule  is  fully  appar- 
ent, and  Its  adoption  would  be  tantamount  to 
a  refusal  to  obey  and  support  the  constitution. 
The  functions  of  the  legislature  consist  ex- 
clusively In  making  laws,  with  but  few  ex- 
ceptions. Then  why  command  It,  in  the  su- 
premo law  of  the  land,  to  "keep  a  Journal  of 
Its  proceedings,"  unless  the  Journal  is  to  show 
what  bills  have  been  enacted  Into  law?  Mr. 
Chief  Justice  SULLIVAN  says  in  his  opinion 
that  the  first  clause  of  section  13,  art.  3,  of 
the  constitution,  "commands  the  legislature  to 
keep  a  full  and  complete  Journal  of  Its  pro- 
ceedings." This  is  imdoubtedly  true,  and  It  Is 
apparent  that  the  object  of  this  provision  is 
to  make  the  legislature  show  what  it  has  done, 
leaving  nothing  whatever  to  implication.  And, 
when  the  legislature  says  what  It  has  done 
with  regard  to  the  passage  of  any  bill.  It  nega- 
tives the  Idea  that  It  has  done  anything  else  in 
regard  tliereto.  Silence  proves  nothing  where 
one  Is  commanded  to  speak.  But  In  such  case 
the  refusal  of  the  witness  to  say  that  he  did 
that  which  he  should  have  done  would  Justify 
the  presumption  that  he  did  not  do  it.  Our  con- 
stitution commands  certain  things  to  be  done 
In  regard  to  the  passage  of  a  bill,  and  says 
that  no  bill  sliall  become  a  law  unless  these 
things  are  done.  It  seems  a  travesty  upon  our 
supreme  law  to  say  that  It  guaranties  to  the 
people  the  right  to  have  their  laws  made  In 
this  manner  only,  and  that  there  Is  no  way  ot 
enforcing  this  right,  or  for  the  coiwt  to  say 
that  this  is  law  when  the  constitution  says  it 
is  not  law.  There  Is  one  safe  course  wliich  la 
in  harmony  with  the  constitution,  and  that  is  to 
adhere  to  the  rule  that  the  legislature  must 
show,  as  commanded  by  the  constitution,  that 
it  has  done  everything  required  by  the  consti- 
tution to  be  done  in  the  serious  and  important 
matter  of  making  laws.  This  Is  the  rule  of 
evidence  provided  by  the  constitution.  It  is 
not  presumptuous  in  the  courts,  nor  disrespect- 
ful to  the  legislature,  to  Judge  the  acta  of  the 
legislature  by  its  own  evidence;  and,  as  said 
by  Mr.  Chief  JusUce  SULLIVAN  in  his  opin- 
ion herein:  "The  commands  fonnd  in  sec- 
tions 13,  14,  and  15,  art.  3,  of  the  constitution 
of  tills  state,  are  directed  to  the  members  of 
the  legislature,  and  theh:  oaths  of  office  re- 
quire them  to  see  to  it  that  the  piovisioiia  of 
these  sections  are   conscientiously   complied 
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wltb."  The  only  dlffertnce  between  na  la 
that  he  thinks  that,  In  conrteay  to  the  l^lsla- 
tlve  department,  the  Judiciary  ahonld,  by  pre- 
sumption, supply  its  omissions,  while  I  cannot 
think  so.  To  deal  fairly  with  the  legislature, 
and  at  the  same  time  support  the  omstitution 
In  letter  and  intent,  we  should  judge  the  acts 
of  the  legrlslature  by  its  own  evidence,— neither 
adding  anything  thereto  nor  taking  anything 
therefrom.  It  is  not  presumptuous,  indeli- 
cate, or  disrespectful  for  the  court  to  say: 
"We  presume  that  the  legislature  oBeyed  the 
obligations  of  the  official  oath,  and  recorded  in 
Its  Journal  every  step  taken  by  it  In  the  pas- 
sage of  this  bill.  And  because  the  Journals 
do  not  show  that  this  bill  was  read  the  second 
time  In  the  senate,  or  that  such  reading  was, 
on  account  of  urgency,  dispensed  with  by  two- 
thirds  of  the  senate  on  an  aye  and  nay  vote, 
we  presume  that  the  second  reading  was  in- 
advertently overlooked  in  the  senate,  and  did 
not  occur.  And,  because  this  bill  was  not 
read  three  times  In  each  house,  the  constitu- 
tion says  it  Is  not  law,  and  we  cannot  recog- 
nize It  as  law."  This  Is,  to  my  mind,  the  only 
safe  and  correct  rule.  It  Imposes  no  duty  not 
enjoined  by  the  constitution,  and  works  no 
hardship.  Its  observance  simply  carries  out 
tbe  provisions  of  the  constitution,  in  letter  and 
spirit,  preserves  the  constitutional  right  of  the 
people  to  have  their  laws  made  In  a  careful 
and  considerate  manner,  and  properly  respects 
tbe  integrity  of  the  legislative  department. 
But  violations  of  the  express  mandates  of  the 
constitution  by  the  legislature,  whether  oc- 
curring through  inadvertence  or  otherwise, 
cannot  be  tolerated.  To  prevent  fraud,  and  to 
avoid  the  probable  error  of  the  court  adjudging 
an  act  passed  by  the  legislature  to  be  law 
which  by  the  constitution  Is  not  law,  the  court 
Is  compelled  to  adopt  the  rule  that  the  Jour- 
nals of  the  legislature  must  affirmatively  show 
that  the  express  requirements  of  the  constitu- 
tion were  compiled  with  in  the  enactment  of 
any  law  which  Is  attacked  on  the  ground  that 
It  was  not  passed  in  the  manner  required  by 
the  constitution.  The  Journal  is  read  in  each 
house  dally,  and  it  Is  proper  to  conclude  that 
the  members  and  officers  will  see  that  It  Is  cor- 
rect. In  fact,  the  Journal  Is  kept  under  the 
Immediate  supervision  of  each  member.  It  is 
no  great  burden  for  the  members  to  see  tiiat 
bills  are  reported,  printed,  read  three  times, 
and  passed  by  an  aye  and  nay  vote,  and  that 
these  steps  are  shown  by  the  Journals.  The 
constitution  requires  it,  and,  being  so  required, 
courts  should  take  the  Journals  for  what  they 
say,  and  regard  them  as  telling  "the  truth, 
the  whale  truth,  and  nothing  but  the  truth." 
We  do  not  Impugn  the  integrity  of  the  legisla- 
ture. We  think  the  fault  lies  principally  in 
the  fact  that  the  legislature  has  followed  the 
procedure  of  Its  territorial  predecessors  and 
tluit  of  our  national  congress.  Inadvertently 
overlooking  the  fact  that  our  state  constitution 
Imposes  limitations  and  restrictions  upon  the 
legislature  which  were  not  imposed  upon  the 
territorial  legislature  or  upon  congress;   there 


being  no  ptvvislon  In  the  federal  constttatlon 
requiring  congress  to  read  all  bills  tbiee  tlmea, 
etc 

Our  views  of  the  good  faith  and  Integrity 
of  tbe  legislature  can  best  be  expressed  by 
quoting  the  language  of  the  supreme  court 
of  the  state  of  California  in  the  case  of  Weill 
V.  Kenfield,  54  OaL  111,  as  follows:  "To  our 
respect  for  a  co-ordinate  department  of  the 
state  government  Is  added  our  personal  re- 
gard for  the  distinguished  gentlemen  who 
have  so  ably  presented  the  view  of  thia  case 
from  which  we  have  felt  constrained  to  dis- 
sent We  might  freely  admit  tliat  none  of 
the  restrictions  of  the  constitution  would  be 
necessary  to  the  proper  discharge  of  their  du- 
ties by  the  honorable  gentlemen  who  compose 
tbe  present  assembly.  But  the  people  may 
not  always  be  so  happy  in  the  choice  of  their 
representatives,  and  we  deem  it  our  duty  to 
require  a  strict  compliance  with  mandatory 
provisions  intended  to  prevent  erite  in  the 
past,  and  which  may  reappear  In  the  future." 
The  doctrine  of  presumption,  as  applied  by 
Chief  Justice  SULLIVAN  to  the  passage  of 
bills,  originated  in  England,  where  they  have 
no  written  constitution.  The  KngUsh  rule 
stops  all  Inquiry  at  the  enrolled  bill,  while  the 
rule  contended  for  by  Mr.  Chief  Justice  SUL- 
LIVAN permits  the  court  to  go  back  of  the 
enrolled  bill  to  tbe  Journal,  to  see  If  it  passed 
by  the  required  aye  and  nay  vote,  supplying 
everything  else  that  the  Journal  la  silent 
about.  The  rule  for  which  he  contends  is  the 
English  rule  with  a  slight  modlQcation.  If 
tbe  court  is  to  supply  the  principal  part  of 
the  evidence  by  presumption,  it  would  be 
more  consistent  to  supply  it  all,  and  refuse  to 
go  back  of  the  enrolled  bllL  In  Weill  t. 
Kenfield,  supra,  the  supreme  court  of  Califor- 
nia, In  discussing  the  question  under  consid- 
eration, say:  "It  was  intended  by  and  de- 
clared In  the  clause  so  often  referred  to  that 
tbe  reading  of  a  blU  shall  no  longer  be  Im- 
plied from  the  mere  silence  of  senators  or 
assemblymen,  but  that  the  consent  of  the 
house  In  which  the  bill  Is  pending  to  a  waiver 
of  the  actual  reading  shall  be  Indicated  only 
by  a  formal  vote  of  'yeas  and  nays,'  when 
two-thirds  shall  declare  thot  an  'urgency'  has 
arisen  which  renders  It  proper  to  dispense 
with  the  reading.  The  vote  upon  dispensing 
with  the  reading  goes  upon  the  record,  so 
that  each  representative  may  be  held  respon- 
sible to  his  constituents  for  his  conduct  In  re- 
spect to  this,  as  well  as  other  questions.  The 
entry  must  now  accord  with  the  fact.  It  was 
not  to  be  entered  In  the  Journal,  as  was  often 
formerly  the  case,  that  a  bill  is  read  wben  It 
Is  not  read.  It  must  either  be  read,  or  the 
memliers  called  on  to  declare  affirmatively 
that  it  shall  not  be  r^ad,  because  of  pressing 
and  urgent  necessity.  We  do  not  dare  to  de- 
termine that  any  constitutional  prerequisite 
to  the  validity  of  a  law  is  of  no  practical 
service.  It  may  be,  as  suggested,  that  the 
evil  effects  of  the  delays  caused  by  the  inter- 
pretation of  the  language  of  the  constitution 
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we  have  adopted  may  more  than  counterbal- 
ance any  benefits  that  may  accrue  to  legisla- 
tion by  the  additional  opportunities  afforded 
each  lawmaker  to  become  acquainted  with 
the  contents  of  all  bills.  But  we  are  not  per- 
mitted to  consider  the  policy  of  a  prOTision, 
where  Its  language,  as  in  the  present  instance, 
aeems  to  us  plain  and  positive.  The  whole 
of  this  line  of  argument  is  disposed  of  by  the 
phrase,  'Ita  lex  scripta  est.' "  In  People  v. 
Starne,  35  111.  121,  the  supreme  court  of  Illi- 
nois use  this  language:  "Were  it  not  for  the 
somewhat  peculiar  provision  of  our  constitu- 
tion, which  requires  that  all  bills,  before  they 
can  become  a  law,  ediall  be  read  three  sev- 
eral times  in  each  house,  and  shall  be  passed 
by  a  vote  of  a  majority  of  all  the  members 
elect,  a  UU  thus  signed  and  approved  would 
be  conclusive  of  its  validlt;  and  binding  force 
as  law.  But  this  provision  having  been 
adopted  to  prevent  Improvident  legislation, 
and  to  prevent  the  enforcement  of  bills  that 
were  never  enacted  into  laws,  the  means  of 
Its  enforcement  are  implied.  It  Is  true  that 
these  means  are  negative,  and  not  positive,  in 
their  character.  Whilst  neither  of  the  other 
co-ordinate  branches  of  the  government  have 
authority  to  command  its  observance,  the  Ju- 
dicial and  executive  departments  are  not 
bound  to  enforce  such  bills  as  laws.  Whilst 
they  are  prima  facie  binding,  still  when  it 
appears  from  the  Journals  that  either  of  these 
constitutional  requirements  is  wanting,  the 
provisions  of  the  bill  will  not  be  enforced. 
According  to  the  theory  of  our  legislation, 
when  a  bill  has  become  a  law  there  must  be 
record  evidence  to  every  requirement  from  its 
Introduction  until  it  t>ecomes  a  law,  and  this 
evidence  is  found  upon  the  Journals  of  the 
two  houses."  In  the  last  two  sentences  the 
learned  Illinois  court  simply  expresses  In 
other  words  the  rule  announced  in  the  original 
opinion  in  this  case,  viz.  that  the  Journals 
must  affirmatively  show  that  the  requirements 
of  the  constitution  were  complied  with  by  the 
legislature  in  the  passage  of  a  bill  the  validity 
of  which  is  questioned.  With  all  due  defer- 
ence to  Judge  Harlan,  for  whose  learning  and 
eminent  ability  I  have  the  profoundest  re- 
spect, I  must  say  that  his  interpretation  of 
the  above  language  of  the  supreme  court  of 
Illinois  seems  strained  and  unauthorized.  The 
same  learned  court,  in  Ryan  v.  Lynch,  68  ni. 
160,  held  that  the  certificate  of  the  secretary 
of  state,  giving  "full  and  true  copies  of  the 
Journals  of  the  senate  and  house  of  r^resent- 
atives,  so  far  as  the  same  relate  to  the  pas- 
sage of  the  bill,"  was  competent  evidence  to 
prove  "the  nonexistence  of  any  particular 
fact"  The  nonexistence  of  the  fact  is  shown 
by  presenting  the  Journal,  or  full  copies  there- 
of, from  which  It  appears  that  certain  steps 
were  not  shown.  The  journal  showed  what 
facts  existed.  It  should  have  shown  other 
facts.  Its  failure  to  do  so  proved  their  non- 
existence. 

Touching  the  second  point  discus-sed  by  Mr. 
Chief  Justice   SULLIVAN,  I   shall   content 


myself  with  saying  that  Mr.  Sutherland  cites 
as  sustaining  the  rule  that  amendments  need 
not  be  read  three  times  only  three  cases,  to 
wit:  Miller  v.  State,  3  Ohio  St  475;  People 
V.  Wallace,  70  111.  680;  State  v.  Piatt  2  S.C. 
150.  The  two  last-named  cases  merely  men- 
tioned the  rule,  and  do  not  attempt  to  give  any 
reason  whatever  in  support  of  it  And  in  the 
Ohio  case,  after  saying  "it  is  not  unusual^ 
in  parliamentary  proceedings,  to  amend  a 
bill  by  striking  out  all  after  the  enacting 
clause  and  inserting  a  new  bill,"  the  court 
proceeds  to  say:  "When  the  subject  or  propo- 
sition of  the  bill  Is  thereby  wholly  changed,  it 
would  seem  to  be  proper  to  read  the  amended 
bill  three  times,  and  on  different  days,  but 
when  there  is  no  such  vital  alteration  three 
readings  of  the  amendment  are  not  required."' 
Notice  that  the  vital  alteration  consisted  in 
wholly  changing  the  subject  or  proposition  of 
the  bill.  Did  the  learned  court  mean  to  con- 
vey the  idea  that  if  some  part  of  the  subject 
or  proposition  remained, — a  one-hundredtb 
part,  for  Instance, — it  was  not  necessary  ta 
read  the  amendment  although  it  should  whol- 
ly change  ninety-nine  hundredths  of  it?  Such 
a  rule  is  not  based  upon  reason.  The  reason- 
ing on  this  point  in  the  opinion  of  Mr.  Justice 
HUSTON  herein  is  so  clear  and  constant  with 
common  sense,  and  so  apparently  in  harmony 
with  the  evident  intent  of  our  constitution, 
that  I  accept  it  fully,  and  refuse  to  blindly 
follow  a  small  number  of  precedents  that  are 
not  based  upon  reason  and  common  sense,  but 
opposed  to  the  letter  and  Intent  of  our  consti- 
tution. For  the  reason  that  it  is  the  unani- 
mous opinion  of  the  court  that  the  act  in  ques- 
tion is  void,  a  rehearing  Is  properly  denied. 


CITY    OF    GUTHMB   t.    THISTLK 
(Snpreme  Court  of  Oklahoma.    July  SO,  1897.) 

MCWICIPAL  CoBPOBATIOIfS    —    DKFECTI'VK 

Streets— NKOLioxNCB—PROViirCK  or  Jubt 
—Instructions— Daxaoes—Spbciai.  Ver- 
dict—Waiver. 

1.  The  plaintiff,  while  paasingalong  on  the 
passageway  on  the  west  side  of  First  street  in 
the  defendant  dty,  at  8  o'clock  at  night,  in  Jan- 
uary, when  a  part  of  the  sidewalk  was  obstruct- 
ed by  stones  on  one  side  of  the  pavement  and 
by  an  excavation  on  the  other,  tripped  in  th» 
darkness  over  a  piece  of  baling  wire,  or  some- 
thing of  that  kind,  stretched  across  the  side- 
walk, in  connection  with  a  building  then  in  proc- 
ess of  construction.  She  fell  and  was  injured, 
and  brought  this  suit  for  damages.  The  usual 
city  electric  light  near  that  point  was  not  barn- 
ing.  There  waa  no  danger  signal  at  the  point  of 
duiger.  The  plaintiiTt  testimony  waa  that  she 
was  passing  quietly  and  carefully  along;  that 
she  had  been  in  the  habit  of  passing  the  point 
several  times  a  day  from  her  boarding  house 
to  her  place  of  business,  but  had  not  seen  the 
sidewalk  in  that  condition  before;  did  not  know 
that  the  sidewalk  had  been  taken  up;  and 
testified  that  she  was  walking  very  carefully, 
quietly,  slowly,  and  steadily,  and  that  as  well  a» 
she  oonld  see,  there  waa  plenty  of  room  t» 
walk,  and  she  thought  there  was  plenty  of  room 
to  walk.  Held,  that  the  case  presents  one  which 
shoald  be  referred  to  the  Jury  to  determine  the 
plaintiff's  right  of  recovery,  under  the  proper 
matructiona  from  the  conrt  When  such  a  state 
of  facta  ia  presented  in  evidence,  it  is  the  proT* 
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is  the  province  of  tlie  jury  to  determine  all  ques- 
tions of  neirligono'  and  cure. 

2.  An  instruciion  was  jjroix-rly  Riven  by  the  conrt 
to  tlie  jury  tliiit  it  was  inoumlient  uiwn  the  ])Iain- 
tiff  to  show,  if  she  was  injured,  that  it  was  caused 
l>y  reason  of  the  negligenee  of  the  defendant  in 
not  keeping  its  streets  and  sidewalks  in  repair, and 
that  in  passing  upon  the  street  she  herself  us«'d 
reasonable  and  ordinary  care,  and  that  uuk>ss  tliey 
so  found  they  could  not  award  the  plaintiff  dam- 
ages; and,  further,  that,  while  the  defendant  was 
btuuid  to  use  reasonable  care  and  caution  and  su- 
pervLsiou  to  keep  its  streets  and  sidewalks  in  a 
safe  condition  to  travel,  in  the  ordinary  mode  of 
traveling,  l)y  night  as  well  as  liy  day,  and,  if  it 
fails  to  do  so,  it  is  liable  for  injury  sustained  in 
congeqiteuce  of  such  failure,  provided  the  party  in- 
jured in  exercising  reasonable  care  and  caution, 
but  if  by  the  exercise  of  reasonable  care  and 
caution  the  plaintiff  could  have  avoided  the  con- 
sequences of  the  defendant's  negligence  she 
cannot  recover. 

3.  A  8i)ecial  findrng  of  fact  by  the  jury  that  the 
plaintiff  was  damaged  "by  reason  of  her  inciiiuc- 
ity  to  perform  lalior  in  the  sum  of  three  Imn- 
dr.vl  dollars"  is  not  inconsistent  with  the  general 
verdict  of  $500,  inasnuich  as  the  capacity  to  per- 
form labor  is  but  one  of  the  elements  which  the 
jury  was  entitled  to  consider  in  assessing  dam- 
ages for  the  i)laintifF. 

4.  A  faihire  to  object  to  the  return  of  special 
findings  of  fact,  and  to  permit  the  jury  to  be 
discharged  witliout  specifically  answering  the  in- 
quiries, which  they  had  neglected  or  faileil  to  an- 
swer, or  had  overlooked,  is  a  waiver  of  the  right 
to  an  answer,  and  it  is  too  late  to  object  to  it 
after  the  jury  is  discharged. 

(Syllabus  by  the  Court.) 

Brror  from  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Actl<Mi  by  Pleasauce  L.  Thistle  against  the 
city  of  Guthrie.  From  a  judgment  for  plain- 
tiff, defendant  brings  error.    Attinned. 

The  case  was  brought  by  the  defendant  in 
error  In  the  district  court  of  Logan  county. 
Among  the  material  averments  of  the  petition 

were  that  on  the day  of  January,  1803. 

First  street,  a  street  In  the  defendant  city, 
was  much  traveled  and  used  by  the  citizens 
of  that  city  and  the  public  generally,  and  -was 
negligently  allowed  to  become  out  of  rei>alr 
at  a  point  thereon  between  Harrison  and  Okla- 
homa avenues,  on  the  west  side  of  First  street; 
that  there  was  a  dangerous  bole  or  excavation 
at  that  point,  and  that  a  number  of  large 
stones  extended  from  the  west  side  of  the 
street,  at  the  point  referred  to,  east  for  sev- 
eral feet  into  the  street,  almost  entirely  block- 
ing the  portion  of  the  street  on  which  the  west 
sidewalk  at  that  point  was  laid,  and  that  there 
were  small  wires  stretched  across  the  portion 
occupied  by  the  sidewalk,  and  at  that  point 
near  to  the  ground,  and  of  all  of  which  exca- 
vation and  obstructions  the  defendant  had 
notice,  but  failed  and  neglected  to  Improve 
the  same  for  the  siwce  of  5  or  10  days;  that 
the  obstructions  and  excavation  were  made  in 
the  construction  of  the  Victor  building;  that 
permission  had  been  given  by  the  defendant 
to  erect  that  building,  and  to  maintain  the 
obstructions  and  excavation;  that  on  the  night 
following  the  30th  day  of  January,  1803,  the 
exenviition  and  obstructions  were  negligently 
rllowed  to  remain  without  lights,  open,  and  ex- 
ix>sed,  and  that  the  usual  electric  light  at  the 
nearest  street  corner  was  not  burning,  and 


that  there  was  nc  guard  stationed  around  or 
urnr  them,  to  inform  tlie  public  or  the  plainttir 
of  the  dangerous  condition  of  the  west  side 
of  Fir-st  street  at  that  iioint.  About  8  o'clock 
on  that  night,  the  plaintiff  was  lawfully  travel- 
ing on  the  street  at  the  point  mentioned,  and 
along  the  sidewalk  on  the  west  side  of  First 
street,  and  at  the  point  mentioned,  and  by 
reason  of  the  wire  and  large  stones  obstruct- 
ing the  sidewalk,  which  had  been  thus  negli- 
gently left  exi)osed  and  unguarded,  she  acci- 
dentally, and  without  fault  on  her  iiart,  struck 
one  of  her  feet  against  one  of  the  wires,  or 
against  one  of  the  stones,  and  was  violently 
thrown  against  another  of  the  stones,  and  Into 
the  excavation,  where  she  was  greatly  in- 
jured, and  that  she  suffered  personal  injuries 
of  a  permanent  character.  She  demanded 
damages  In  a  large  sum.  A  demurrer  to  the 
petition  was  overruled,  and  the  defendant  an- 
swere<l,  denying  generally,  and  alleging  that 
•the  injury,  if  any  was  sustained,  was  due  to 
her  own  fault  and  negligence,  and  was  with- 
out fault  or  negligence  on  the  part  of  the 
defendant.  Upon  the  trial  of  the  cause  the 
Jury  was  Instructed  by  the  court  that  "it  was 
Incumbent  for  the  plaintiff  to  show.  If  she  was 
injured,  that  it  was  caused  by  reason  of  the 
negligence  of  the  defeudant  in  not  keeping 
its  streets  and  sidewalks  in  repair,  and  that 
In  traveling  such  streets  she  used  reasonable 
and  ordinary  care,  and  that  unless  they  so 
found  they  could  not  award  the  plaintiff  dam- 
ages." And  that,  "while  the  defendant  was 
bound  to  use  all  reasonable  care,  caution, 
and  sui>ervl8ion  to  keep  its  streets  and  side- 
walks in  a  safe  condition  for  travel,  in  the 
ordinary  modes  of  traveling,  by  night,  as  well 
as  by  day,  and,  if  It  fails  to  do  so,  it  Is  liable 
for  Injuries  sustained  In  consequence  of  such 
failure,  provided  the  party  injured  is  exer- 
cising reasonable  core  and  caution.  But  if, 
by  ordinary  care,  the  plaintiff  could  have 
avoided  the  consequences  herself  of  the  de- 
fendant's negligence,  she  cannot  recover." 
And  the  court  further  Instructed  the  jury  that: 
"You  are  instructed  that  persons  traveling  up- 
on the  sidewalk  of  a  city,  which  Is  In  constant 
u.se  by  the  public,  liave  the  right,  when  using 
the  same  with  diligence  and  care,  to  presume, 
and  act  upon  the  presumption,  that  It  Is  rea- 
sonably safe  for  ordinary  travel.  But  if  a 
person  traveling  upon  a  sidewalk  comes  to  a 
place  In  the  walk  where  there  Is  an  appear- 
ance of  danger,  or  where  they  have  been  told 
that  danger  exists,  tlien  such  person  must  not 
proceed  further  upon  the  presumption  that 
the  walk  Is  In  a  safe  condition,  but  the  taw 
requires  a  person,  after  they  have  notice  of 
danger,  to  use  care  commensurate  with  the 
apparent  danger,  and  It  a  person  falls  to  so 
act,  and  receives  an  injury,  stich  person  can- 
not recover  damages  for  the  injury  sustained. 
Tut  if,  after  a  i)orson  traveling  aloug  a  street 
receives  notice  of  danger,  .such  i^rson.  In  the 
exercl.se  of  due  care,  and  under  the  belief  that 
tiiey  have  found  a  safe  i)lace,  attempts  to  pass 
aloug  the  street,  and  In  such  attempt  receives 
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an  Injury,  ■which  could  not  have  been  avoided 
by  the  use  of  a  degree  of  care  apparently  suffi- 
cient to  avoid  the  danger,  then  such  person 
may  recover  for  the  Injuries  sustained,  If 
caused  by  the  negligence  of  the  city." 

The  Jury  found  for  tne  plalntlfT,  assessing 
her  dauuiges  at  $500,  and  also  made  the  follow- 
ing findings  to  special  interrogatories  present- 
ed to  the  Jury  by  the  court  at  the  request  of 
the  defendant:  "Q.  23.  If  you  find  for  the 
plaintiff,  state  what  damages  you  allow  for 
loss  of  time."  (No  answer.)  "Q.  2t.  If  you 
find  for  the  plaintlfT,  state  what  amount  yon 
allow  for  Incapacity  to  perform  labor.  A. 
Three  hundred  dollars.  Q.  25.  Was  the  wire 
wherein  plaintiff's  feet  were  caught  or  tripped 
the  direct  and  Immediate  cause  of  plalntifTs 
fall,  which  resulted  In  her  hijury?  A.  Tes; 
the  wire,  or  whatever  It  was,  that  tripped 
her."  The  counsel  tot  the  defendant  filed  a 
motion  for  Judgment  upon  the  special  findings 
of  fact,  for  the  reason  that  they  were  Incon- 
sistent with  the  general  verdict,  which  was 
ovemiled,  as  was  also  a  motion  for  new  trial. 

Bayard  T.  Hainer,  for  plaintiff  in  error. 
Cottcral  &  Homor,  for  defendant  In  error. 

McATEJB,  J.  (after  stating  the  facts).  It 
was  assigned  as  error  (1)  that  the  petition 
failed  to  state  facts  sufficient  to  constitute  a 
cause  of  actlor,  and  that  the  court  erred  In 
overruling  the  defendant's  demurrer  thereto; 
(2)  that  plaintiff's  testimony  showed  that  she 
was  guilty  of  negligence  directly  contribut- 
ing to  the  Injuries  sustained  by  her,  and  that 
the  direct  and  proximate  cause  of  her  fall 
was  due  to  the  wire  which  caught  or  oripped 
her,  without  any  fault  or  negligence  on  the 
part  of  the  city,  and  hence  the  court  erred 
in  not  sustaining  the  demurrer  to  the  plaln- 
tUTs  testimony;  and  (3)  in  not  sustaining  the 
motion  for  Judgment  upon  the  special  findings 
of  fact,  for  the  reason  that  the  general  verdict 
was  Inconsistent  with  the  special  finillngs. 
The  first  assignment  of  error  was  aliandoned 
In  the  brief  of  the  plaintiff  In  error,  and  the 
canse  was  argued  upon  the  propositions  that 
the  court  erred  in  not  sustaining  the  motion 
for  judgment  upon  the  special  findings  of  fact, 
inasmuch  as  the  general  verdict  assessed  the 
plaintiff's  recovery  In  the  sum  of  $500,  while 
In  the  special  findings  of  fact  the  jury  as- 
sessed the  amount  of  plaintiff's  recovery  In 
the  sum  of  $.300;  and  that  the  special  find- 
ings of  fact  were  inconsistent  with  the  gen- 
eral verdict  of  the  Jury,  and  should  control 
It,  and  that  Judgment  should  have  been  ren- 
dered accordingly. 

This  proposition  Is  not  applicable  here,  for 
the  reason  that  the  finding  of  the  Jury  that 
they  allowed  $300  for  Incapacity  to  perform 
labor,  and  did  not  Include  all  the  elements  of 
dfinuige  admissible,  and  which  would  be  In- 
cluded In  a  general  verdict  for  damages  In  a 
duit  of  this  ciiaracter  (such  additional  elements 
of  damage  would  Include  bodily  injuries,  pain, 
and  suffering,  as  well  as  mental  suffering.  In 


addition  to  that  loss  which  they  found  that  she 
had  suffered  by  reason  of  her  incapacity  to 
rerform  labor),  and  the  flndhig  that  a  specified 
sum  was  found  to  be  the  equivalent  for  a  par- 
ticular element  of  loss,  does  not  render  a  ver- 
dict Invalid  for  a  larger  sum,  which  necessarily 
includes  in  Its  estimation  other  proper  elements 
of  damage.  Wlnstead  v.  Standef  ord,  21  Kan. 
270. 

If  the  plaintiff  In  error  proposed  to  avail 
itself  of  the  failure  of  the  jury  to  make  a 
finding  to  the  twenty-third  Interrogatory,  It 
should  have  been  done  at  the  time  that  the 
special  findings  of  fact  were  returned  by  the 
Jury.  A  failure  to  object  to  the  return  of 
special  findings  of  fact,  and  to  permit  the  jury 
to  be  discharged  without  specifically  answer- 
ing the  inquiries  which  they  had  neglected  or 
failed  to  answer,  or  had  overlooked,  Is  a 
waiver  of  the  right  to  an  answer.  The  appli- 
cation should  have  been  made  to  the  court 
to  require  an  answer,  and  an  exception  taken 
at  the  time,  If  the  application  had  been  over- 
ruled. Long  V.  Duncan,  10  Kan.  294;  Vater 
v.  Lewis,  36  Ind.  288;  Thomp.  Trials,  §  2685; 
Bradley  v.  Bradley,  45  Ind.  87;  Barkow  v. 
Sanger,  47  Wis.  600,  3  N.  W.  16. 

Upon  the  second  proposition  of  error,  that 
the  "testimony  In  this  case  conclusively  shows 
that  the  plaintiff  was  guilty  of  negligence  di- 
rectly contributing  to  the  injuries  sustained 
by  her,  and  that  the  direct  and  pro.Klmate 
cause  of  the  plamtiff's  falling  was  due  to  a 
small  baling  wire,  which  caught  or  tripped 
her  as  she  was  attempting  to  pass  on  the 
sidewalk,  proceeding  sideways,"  the  propo- 
sition presented  here  Is  that.  If  the  plaintiff 
observed  or  vas  made  awaT«  of  some  diffi- 
culties which  existed  at  the  point  mentioned 
In  the  petition,  and  yet  attempted  to  pass 
over  the  sidewalk  at  that  point,  and  suffered 
injury  thereby,  that  she  was  thus  guilty  of 
such  contributory  negligence  as  would  pre- 
clude her  recovery,  and  that,  as  a  matter  of 
law,  the  Jury  should  have  been  thus  instruct- 
ed, or  the  demrrrer  to  the  plalntiflTs  evidence 
sustained,  or  judgment  entered  for  the  plain- 
tiff In  error  here.  This  proposition,  as  thus 
stated  and  contended  for  by  the  plaintiff  In 
error,  has  not  lieen  sustained  by  previous  de- 
cisions of  this  court,  nor  do  the  facts  in  the 
case  Justify  us  in  sustaining  that  view  to  be 
the  law,  upon  the  facts  as  they  appeared  In 
the  evidence.  While  the  testimony  showed 
that  the  plaintiff  saw  that  there  was  an  ot>- 
struetlon,  over  which  she  stumbled,  when  she 
got  up  to  it  and  that  she  thought  there  was 
plenty  of  room  for  her  to  walk  right  along 
on  the  sidewalk,  and  that  she  caught  her  foot 
on  a  little  piece  of  baling  wire,  and  she 
thought  that  was  the  thing  that  made  her  fall. 
It  yet  also  appeared  that  the  event  occurred  at 
8  o'clock  at  night  in  January,  and  that  the 
electric  light  at  the  comer  of  the  street  near 
by  was  not  burning,  and  that  she  was  In  the 
habit  of  coming  along  that  street  repeatedly 
to  and  from  her  boarding  house  to  her  place 
of  buslneea;   that  there  was  no  warning  or 
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danger  signal  near  to  the  point  where  the  ob- 
structioDs  were,  and  the  territory  where  the 
Injury  occurred;  that  there  waa  a  path  18 
Inches  wide,  where  she  could  have  proceeded 
safely,  but  for  the  wire;  that  the  wire  was 
stretched  from  side  to  side  of  the  sidewalk  at 
different  places  at  that  point,  and  that  she 
had  never  seen  the  sidewalk  In  that  condition 
before;  that  she  bad  never  noticed  that  the 
sidewalk  had  been  taken  up,  or  anything  done 
there,  before  she  was  hurt;  that  at  the  time 
the  Injury  occurred  she  could  not  see  that 
there  was  an  obstruction  there,  and  building 
going  on,  and  digging  done;  that  she  could 
only  see  the  width  of  the  sidewalk  in  front  of 
her,  and  distinguish  It  as  different  In  color 
from  the  adjacent  soli  of  the  street;  that 
she  walked  "very  carefully,  believing  that 
she  had  about  the  width  of  eighteen  Inches  to 
walk  upon,"  and  could  walk  safely  over  it 
by  being  careful;  that  she  was  walking  "very 
quietly  and  slowly  and  steadily,"  and  that, 
"as  well  as  she  could  see,  there  was  plenty 
of  room  to  walk,"  and  that  she  thought  It 
was  left  there  on  purpose  as  a  passageway, 
and  could  not  see  any  walk  around  any  other 
way;  and  that  she  was  going  along  "very  qui- 
etly," and  something  caught  over  one  foot 
first,  and  then  she  went  to  put  the  other  up, 
and  it  caught,  and  she  fell,  and  it  seemed  to 
her  at  the  time  to  be  baling  wire,  and  that 
when  it  came  across  her  foot  It  seemed  to  be 
Uke  something  smooth.  There  was  evidence 
here  to  show  that  the  absence  of  the  usual 
light  at  the  comer  of  the  street,  and  the  ab- 
sence of  a  danger  signal,  and  existing  dan- 
gerous conditions  of  the  excavation  by  the 
sidewalk,  and  large  stones  unloaded  there, 
occupying  the  sidewalk,  and  baling  wire 
stretched  across  from  side  to  side  upon  the 
sidewalk.  In  connection  with  the  building 
which  was  in  process  of  construction,  or  abint 
CO  be  erected,  at  a  point  where  the  public, 
'.ncludlng  the  plaintiff,  had  a  right  to  pass, 
and  had  a  right  to  presume  that  the  passage- 
way was  In  safe  condition,  were  circumstan- 
ces which  should  be  left  to  the  jury  to  deter- 
mine the  plaintiff's  right  to  recover;  and  the 
defendant's  rights  were  protected  when  the 
court  Instructed  the  Jury  that,  notwithstand- 
ing the  averments  of  her  petition  were  proven, 
she  could  yet  not  recover  If  they  found  that 
she  was  in  the  attempt  to  pass  the  point  of 
obstruction  not  in  the  exercise  of  due  and 
'casonable  care.  Upon  the  state  of  facts 
adduced  in  evidence  here,  the  court  gave  the 
proper  instructions  to  the  jury,  and  it  is  not 
reversible  error,  but  is  correct  for  the  court 
to  have  told  the  jury,  as  it  did,  that,  under 
such  circumstances,  the  question  was  one  for 
the  Jury  to  determine  whether  the  plaintiff 
was  in  such  due  and  reasonable  care  at  the 
time  as  to  entitle  her  to  recover,  as  against 
the  defendant.  It  was  incumbent  upon  the 
dty  to  keep  Its  streets  aod  sidewalks  reason- 
ably  safe  for  public  travel,  and  it  Is  not  re- 
leased from  this  liability  by  reason  of  the  de- 
fective condition  of  the  sidewalks  by  the  mere 


fact  that  the  plaintiff  could  see  that  the 
street  was  not  in  Its  usual  condition;  and  the 
mere  fact  that  the  plaintiff  attempted  to  pass 
over  the  street,  after  having  noticed  that 
there  was  something  wrong  with  it.  does  not, 
of  itself,  constitute  negligence,  and  would  not 
have  justified  the  court  in  taking  the  case 
from  the  Jury.  Maultby  v.  City  of  Leaven- 
worth, 28  Kan.  745;  City  of  Oklahoma  City 
V.  Welsh,  3  Okl.  2&1,  41  Pac.  598.  The  jndg- 
ment  of  the  lower  court  is  afltoned.  All  the 
Justices  concur,  except  DALE,  C.  J.,  who  pre- 
sided below,  and  KEATOX,  J.,  who  was  of 
counsel  in  the  cause,  and  therefore  take  no 
part  in  the  foregoing  opinion. 


BOAHD  OF  COM'RS  OF  LOGAN  COUNTY 

T.  HARVEY  et  al. 
(Supreme  Court  of  Oklahoma.     July  30,  1897.) 
Appkai/— Cass  Made— Transckipt— Pahtibj — De- 

Ml'KKIilt. 

1.  The  rale  requiring  that  all  parties  who  win 
be  affected  by  a  reversal  of  the  judgment  ap- 
pealed from,  or  whose  being  made  parties  to  the 
appellate  proceeding  is  necessary  to  protect  the 
rights  of  others,  as  has  been  enunciated  by  the 
supreme  court  of  Kansas,  is  recognized  as  the 
rule  in  this  territory;  but  this  rule  does  not  re- 
quire that  persons  who  were  not  made  parties  in 
the  lower  court  should  be  served  with  case-made, 
or  brought  into  this  court. 

2.  Although  a  case-made  may  be  v<»d,  as  to  a 
part  of  the  defendants,  on  account  of  the  insuffi- 
ciency of  the  service  on  the  attorney  for  the 
parties  (which  question  as  to  the  service  we  do 
not  now  decide,  it  being  nnneoessary  in  this  case}, 
yet  if,  attached  to  the  case-made,  there  is  a  certifi- 
cate of  the  clerk  of  the  district  court  which  is 
sufflcient  to  present  a  transcript  of  the  record  of 
the  case,  all  questions  which  are  presented  by 
the  record,  and  where  exceptions  were  saved,  are 
properly  presented  for  consideration  by  the  su- 
preme court. 

3.  A  demurrer  is  one  of  the  pleadings  in  a 
case,  and  is  a  part  of  the  record  of  the  trial  coiut. 
and  a  ruling  of  the  court  upon  a  demurrer,  where 
an  exception  has  iieen  saved,  may  be  presented 
to  this  court  for  review  upon  a  transcript  of  the 
record,  without  incorporatmg  the  demurrer  and 
the  exception  into  a  case-made. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  the  board  of  commissioners  of 
Logan  county  against  Cora  V.  Harvey  and 
others.  From  a  judgment  for  defendants, 
plaintiff  brings  error.  On  motions  to  dismiss. 
Denied. 

J.  C.  Strang,  Co.  Atty.,  and  Huston  &  Hus- 
ton, for  plaintiff  in  oror.  Asp,  Shartel  & 
Gottingham,  for  defendants  In  error. 

BIERER,  J.  Plaintiff  below,  plaintiff  In 
error  hero,  filed  its  amended  petition  in  the 
district  court  of  Logan  county  on  the  11th 
day  of  September,  1895.  The  parties  named 
in  this  amended  petition  were  "Board  of 
County  Commissioners  of  the  County  of  L<«an, 
Plaintiffs,  V.  Cora  V.  Harvey  (n«e  Delhi).  H. 
C.  Delhi,  Isaiah  Smith,  Danton  Miky,  C.  A. 
Marshall,  John  Oammack,  William  Plagg,  £. 
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W.  Peterson,  Peter  O'Hare,  B.  E.  DuvaD,  li 
E.  Pitts,  M.  Collar,  and  William  Baxter,  De- 
fendants." By  the  amended  petition  plaln- 
tlir  seeks  to  recover  judgment  against  the  de- 
fendant Cora  v.  Harvey  (n«e  Cora  V.  Delhi) 
as  principal  and  the  other  persons  named  as 
sureties  upon  the  oiUdal  bond  of  the  said 
Cora  V.  Delhi  as  register  of  deeds  of  Logan 
county.  The  record  does  not  contain  any 
original  petition,  and  contains  no  summons,  if 
one  was  ever  issued.  It  appears  that  a  de- 
murrer to  the  am«ided  petition  was  filed  on 
behalf  of  M.  Collar,  by  his  attorney,  S.  D. 
Decker,  and  another  demurrer  filed  by  Louis 
B.  PlttB,  William  Baxter,  and  Cora  V.  Har- 
vey, by  their  attorney,  George  Gardner;  that 
these  demurrers  were  overruled,  and  an  an- 
swer was  then  filed  by  the  defendants  Har- 
vey, Pitts,  Baxter,  and  Smith,  by  their  attor- 
ney, George  Gardner,  and  by  Collar  and 
Plagg,  by  their  attorney,  8.  D.  Decker.  The 
record  shows  no  appearance  at  any  time  by 
any  of  the  other  persons  named  as  defendants, 
and,  as  before  stated,  no  service  of  any  pro- 
cess upon  them.  The  amended  answer  con- 
tained three  paragraphs,  and  was  unverified; 
the  first  paragraph  being  a  general  denial,  and 
the  other  two  setting  up  special  defenses. 
The  plaintiff,  by  its  attorney,  A.  H.  Huston, 
filed  a  demurrer  to  the  second  and  third  para- 
graphs of  the  answer,  which  was  overruled, 
and,  plalntlfF  electing  to  stand  upon  the  ruling 
on  the  demurrer.  Judgment  was  rendered,  as 
the  Journal  entry  states,  "against  said  plain- 
tiff and  In  favor  <^  said  defendants,  dismiss- 
ing said  action,  and  for  costs  of  suit."  Time 
was  given  the  plaintiff  to  make  and  serve  a 
case-made,  and  within  the  time  allowed  serv- 
ice of  case-made  was  accepted  by  George 
Gardner,  as  attorney  of  record  for  the  de- 
fendants Harvey,  Pitts,  Baxter,  and  Smith. 
The  only  proof  of  service  of  case-made  upon 
the  defendants  Collar  and  Plagg  Is  the  follow- 
ing: "Territory  of  Oklahoma.  County  of  Lo- 
gan—ss.:  A.  H.  Huston,  being  duly  sworn, 
upon  his  oath  deposes  and  says  that  he  is  the 
attorney  for  the  plaintiff  in  the  foregoing 
cause;  that  he  served  the  above  case-made  on 
S.  D.  Decker,  the  attorney  for  some  of  said 
defendants,  by  placing  said  case-made  upon 
the  office  desk  of  the  said  S.  D.  Decker,  in  his 
bfl5ce  In  the  city  of  Guthrie,  on  the  22d  day  of 
Octol>er,  A.  D.  1896,  and  leaving  the  same 
there  for  a  period  of  five  days  thereafter.  A. 
H.  Huston."  "Subscribed  and  sworn  to  be- 
fore me  this day  of ,  1896."  There 

was  no  effort  to  serve  the  case  on  H.  C.  Delhi, 
Danton  Miky,  C.  A.  Marshall,  John  Cammack, 
E.  W.  Peterson,  Peter  O'Hare,  and  E.  R.  Du- 
vall.  On  the  28th  day  of  November,  1896, 
George  Gardner,  as  attorney  of  record  for  the 
defendants  Pitts,  Cammack.  Baxter,  Harvey, 
and  Smith,  waived  issuance  and  service  of 
summons  In  the  supreme  court  of  Oklahoma 
territory,  and  entered  appearance  In  said  court 
for  said  defendants.  Motions  are  made  to 
dismiss  this  proceeding  by  L.  E.  Pitts,  M. 
Collar,  and  John  Oammadc.    All  these  mo- 


tions are  presented  by  coonael  on  two  grounds: 
First,  because  the  case-made  was  not  served, 
or  attempted  to  be  served,  upon  the  defend- 
ants H.  O.  Delhi,  Danton  Miky,  C.  A.  Mar- 
shal], John  Cammack,  E.  W.  Peterson,  Peter 
O'Hare,  and  E.  R.  Duvall;  and,  second,  be- 
cause It  was  not  properly  served,  and  there  is 
no  proof  of  even  the  kind  of  service  claimed, 
on  the  defendants  M.  Collar  and  William 
Plagg.  We  will  consider  the  motions  on  these 
grounds  in  thehr  order. 

This  action  was  brought  on  a  bond,  and  it 
was  sought  to  held  all  the  defendants  who 
were  sued  liable  for  the  breach  of  the  bond. 
As  the  action  was  dlsmis.sed  at  least  as  to  aU 
the  defendants  who  filed  their  answer,  the  con- 
tention of  counsel  for  defendants  Is  that  when 
one  party  to  an  action  appeals  from  the  Judg- 
ment of  the  district  court  to  this  court  he  is 
required  to  make  all  parties  adverse  in  Inters 
est  to  him  lArtles  to  the  proceeding  In  error, 
and  must  serve  case-made  upon  all  such  par- 
ties In  Interest,  and  must,  in  some  manner, 
procure  service  and  have  them  before  the  su- 
preme court;  and  he  cites  the  following  cases 
from  the  supreme  court  of  Kansas,  from  which 
we  have  taken  onr  Code  of  Civil  Procedure, 
in  support  of  this  contention:  Ex  parte  Pol- 
Pter,  10  Kan.  204;  Armstrong  v.  Durland,  U 
Ivan.  16;  Hodgson  v.  Billson,  Id.  357;  Bassett 
V.  Woodward,  13  Kan.  841;  Richardson  y. 
McKlm.  20  Kan.  846;  Thompson  v.  Manu- 
facturing Co.,  29  Kan.  476;  Paper  Co.  v. 
Hentig,  1  Pae.  629;  In  re  Browne's  Appeal, 
Id.  78;  McPbenxm  v.  Storob,  80  Pac.  480; 
Paving  Co.  V.  Botsford,  31  Pae.  1106;  SKeele 
V.  Baum,  82  Pac.  018;  Central  K.  L.  &  I.  Co. 
V.  Chicago  L.  Co.,  87  Pac.  132:  Norton  v. 
Wood,  40  Pac.  911;  Hughes  v.  Miller,  42  Pac. 
696;  Eaton  v.  Mendenhall,  44  Pac.  683.  We 
have  examined  carefully  all  these  cases,  and 
they  all  bear  upon  the  question  here  present- 
ed, excepting  the  case  of  Thompson  v.  Manu- 
facturing Co.,  29  Kan.  476,  which  was  upon 
the  question  as  to  how  and  In  what  manner 
a  party  must  be  served  In  order  to  be  brought 
Into  the  supreme  court.  Instead  of  what  par- 
ties must  be  brought  before  the  court.  From 
these  numerous  authorities  it  would  appear 
that  the  proposition  as  to  what  parties  must 
be  brought  liefore  the  supreme  court  In  order 
to  warrant  a  review  of  the  questions  sought 
to  be  presented  on  appeal  has  been  fully  ad- 
judicated, and  the  rule  clearly  fixed.  And  the 
rule  appears  to  be  that  all  persons  who  were 
parties  to  the  proceeding  in  the  trial  court, 
and  whose  interests  will  be  affected  by  a  re- 
versal of  the  Judgment,  must  be  brought  Into 
the  appellate  proceeding.  And  also,  where  the 
Interests  of  those  who  are  brought  as  parties 
into  the  appellate  proceeding  will  be  Injurious- 
ly atFected  by  a  reversal  or  modification  of  the 
Judgment  complained  of  as  to  such  parties,  with- 
out a  reopening  of  the  case  as  to  other  parties 
as  to  whose  interests  the  Judgment  has  become 
final  by  failure  to  appeal,  so  likewise  the  pro- 
ceedlngwUI  bedlsmissed.  It  is  claimed  by  coon- 
set  for  defendants  in  error  ttat  this  rule  stioul4 
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be  applied  to  this  -case,  and  this  proceeding 
dismissed,  because  certain  of  tbe  defendants, 
excepting  Collar  and  Plagg,  were  not  served 
'With  case-made.  Counsel  do  not  argue  the 
phasfr  of  the  case  presented  by  the  fact  that 
these  persons,  while  they  are  named  bi  the 
petition  as  defendants,  do  not  appear  from  the 
record  to  have  been  parties  to  the  proceedings, 
and  herein,  we  diink.  Is  where  their  contention 
must  fall.  A  careful  examination  of  all  the 
Kansas  cases  shows  that  wherever  a  proceed- 
ing has  been  dismissed  In  the  supreme  court 
because  of  failure  to  bring  into  that  court 
some  person  whose  Interests  would  be  affected 
by  a  reversal  of  the  judgment  below,  or  fail- 
ure to  reverse  the  Judgment  below  as  to  whom 
would  affect  some  defendant  Ji  error  who  Is 
brought  to  the  supreme  court,  the  pers(m  who 
is  not  brought  into  the  supreme  court  was  a 
party  to  the  Judgment  appealed  from.  This 
appears  in  each  and  every  case,  and  we  hare 
been  unable  to  find  in  ai>y  of  the  Kansas  cases 
a  case  where  the  phase  of  the  matter  now 
presented  was  decided.  While  these  persons, 
excepting  Collar  and  Flagg,  whom  it  Is  insist- 
ed should  be  served  with  case-made,  were 
named  as  defendants  in  tbe  amended  petition, 
they  were  never,  so  far  as  appears  from  the 
record,  made  parties  to  the  case;  and,  there 
being  nothing  in  the  record  to  show  that  they 
were  parties,  we  must  presume  that  they  were 
not.  The  naming  of  a  person  in  a  pleading, 
where  tbe  person  appears  to  have  had  nothing 
to  do  with  the  suit,  does  not  make  him  a  party 
to  the  action.  If  he  Is  a  defendant,  he  must 
be  served  with  process,  or  he  must  enter  his 
appearance  to  the  action,  before  he  can  be 
made  a  party  thereto.  If  he  is  not  made  a 
party  to  the  action,  his  interests  can  neither 
be  favorably  nor  unfavorably  affected  by  it, 
and  the  proceeding  cannot  be  a  bar  to  another 
proceeding  to  enforce  bis  right,  or  fix  his  lia- 
bility, in  an  action  by  or  against  him.  While 
those  who  were  defendants  were,  by  the  face 
of  the  bond,  co-sureties,  and  liable  to  the  same 
extent  as  the  other  parties  except  Cora  V. 
Harvey  (n6e  Delhi)  on  the  bond,  yet  their  lia- 
bility either  to  the  county  or  for  contribution 
to  the  other  co-sureties,  if  that  becomes  ap- 
propriate, could  In  no  way  be  determined  until 
they  were  made  parties  to  the  action  by  bring- 
ing them  Into  court;  and  naming  them  as  de- 
fendants in  the  petition  would  not  do  this. 
We  think  the  requirement  to  bring  parties  into 
the  supreme  court  whose  Interests  will  be 
affected  by  a  reversal  of  the  Judgment,  or  who 
should  be  brought  in  because  the  Interests  of 
other  defendants  to  the  proceeding  may  be 
Injuriously  affected  If  they  are  not  brought  in, 
extends  only  to  persons  who  were  parties  to 
the  Judgment  appealed  from.  The  language 
used  by  tbe  supreme  court  of  Kansas  in  two 
of  the  cases  above  cited  seems  to  us  clearly 
to  Indicate  that  the  principle  established  by 
the  decisions  of  that  court  was  Intended  not  to 
be  carried  beyond  the  scope  we  give  it  here.  In 
the  case  of  In  re  Browne's  Appeal  (Kan.  Sup.) 
1  Pac.  78,  it  appears  that  Walter  Hale  was 


the  county  surveyor  of  the  coaoty;  that  one 
AuDie  Mflson  had  brought  A  proc^'ltng  to 
have  the  Unes  of  a  tract  of  land  established. 
The  county  surveyor  had  given  notice  to 
Browne,  Mason,  and  the  other  parties  Inter- 
ested of  the  time  when  he  would  survey  and 
establish  the  lines.  The  lines  w»e  estab- 
lished, and  Browne,  feeling  aggrieved,  appeal- 
ed to  the  district  court,  and,  upon  being  de- 
feated there,  appealed  to  the  supreme  court, 
and  brought  into  that  proceeding  only  Walter 
Hale,  the  county  surveyor,  who  was  held  to 
have  no  interest  in  the  matter.  The  f<^owlng 
language  of  this  opinion  indicates  what  the 
supreme  court  of  that  state  mean  by  their  de- 
cisions requiring  parties  in  interest  to  be 
brought  into  that  court:  "For  the  purpose  of 
this  case  we  shall  assume  that  the  appeal 
taken  by  E.  D.  Browne  from  the  survey  of 
Walter  Hale,  county  surveyor,  to  the  district 
court,  was  regular  and  valid.  For  the  purposes 
of  the  case  we  shall  also  assume  that  Annie 
Mason  was  the  party  who  instituted  the  pro- 
ceedings, and  was,  therefore,  substantially 
the  plaintiff  in  the  case.    And  as  the  record 

shows  that  ' Klemm,  Mrs.   Sarah  Mo- 

rasch,  and  E.  D.  Browne'  were  notified  with 
respect  to  the  survey,  we  shall  consider  them 
as  i)artles  to  tlie  proceeding,  and  as  substan- 
tially the  defendants.  We  shall  not  only  con- 
sider all  these  persons  as  parties  to  the  sur- 
vey, but  we  shall  also  consider  them  as  parties 
to  the  action  in  the  district  court;  and,  if  the 
statutes  are  valid,  and  the  appeal  of  B.  D. 
Browne  valid,  we  would  think  that  this  would 
be  the  case."  And  the  cotirt  concluded:  "We 
think  E.  D.  Browne,  when  he  brought  tbe  case 
to  this  court,  should  have  made  all  persons 
parties  who  were  parties  to  the  orlghial  sur- 
vey, or  who  were  parties  in  the  district  court; 
but  he  has  not  done  so,  but  has  simply  made 
the  county  surveyor  the  only  party  besides 
himself."  On  the  propositlMi  before  us,  that 
court,  in  the  case  of  Paper  Co.  v.  Hentig  (Kan. 
Sup.)  1  Pac.  529,  also  said:  "And  in  no  case 
should  a  judgment  be  interfered  with  by  the 
supreme  court,  where  one  of  the  parties  to  the 
Judgment  is  not  a  party  In  the  supreme  court." 
Our  conclusion  therefore  is  that  the  first 
ground  is  untenable. 

The  second  ground  of  the  motion  Is  easily 
disposed  of.  The  case  Is  sought  to  be  brought 
here  upon  a  case-made,  and  the  question  that 
is  presented  by  counsel,  as  to  whether  or  not 
a  case-made  can  be  served  by  leaving  it  upcm 
the  desk  of  the  attorney  for  a  party,  would, 
Indeed,  be  a  serious  one,  but  it  is  nr-  necessary 
to  decide  that  question  here.  Upon  an  exam- 
ination of  the  record  we  have  discovered  a 
matter  not  called  to  our  attention  by  counsel 
for  either  party  In  their  briefs,  and  that  is 
that,  while  plaintiff  »n  error  presents  the  rec- 
ord as  If  brought  here  by  case-made,  there  Is 
also  a  certificate  of  Louis  E.  Pitts,  as  clerk 
of  the  district  court  of  Logan  county,  attached 
to  this  record,  ^d  which  certifies  that  the 
case-made  "contains  a  true  and  correct  state- 
ment of  all  the  pleadings,  motions,  flndhigs. 
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and  ralings  of  the  court,  exceptions  saTed,  and 
proceedings  had  in  Bald  cause."  That  certifi- 
cate is  sufficient  to  present  all  the  papers  to 
which  k  has  reference,  as  a  transcript  of  the 
record,  and  the  question  sought  to  be  present- 
ed is  one  which  appears  upon  the  record,  with- 
out being  brought  Into  it  by  case-made.  The 
error  assigned  in  this  case  ia  to  the  action  of 
the  court  in  overruling  plaintiffs  demurrer  to 
two  iMragraphs  of  the  answer,  and  the  record 
contains  the  amended  petition,  the  answer, 
the  demurrer,  the  ruling  of  the  court,  and  the 
exceptions  saved  and  the  Judgment  rendered. 
These  matters  are  all  part  of  the  record  with- 
out a  case-made.  Sections  3964,  4308,  St. 
1883;  McMechan  v.  Christy,  3  Okl.  801,  41 
Pac.  382.  And  although  as  a  case-made  It 
would  be  held  void  as  to  parties  not  served,  If 
we  should  hold  the  service  in  the  manner  in 
which  It  was  made  insufficient,  as  it  does 
contain  a  transcript  of  the  record  it  Is  sufficient 
to  present  all  questions  which  may  be  present- 
ed upon  a  transcript.  Lauer  v.  Livings,  24 
Kan.  273;  Abel  v.  Blair,  3  Okl.  309,  41  Pac. 
342.  Our  conclusion  is  that  this  record  Is  suffi- 
cient to  present  the  error  assigned  as  to  all 
the  parties  who  were  parties  in  the  court  be- 
low, and,  as  we  have  held  those  were  all  the 
parties  necessary,  and  as  they  are  all  now  here 
by  the  action  of  their  attorney,  George  Gard- 
ner, excepting  the  defendants  Ck>llar  and  Plagg, 
and  as  the  year  has  not  yet  expired  within 
which  they  may  be  served  with  summons  in 
error,  the  case  will  be  continued  for  service 
upon  them.  The  motions  to  dismiss  will  be 
overruled,  and  the  cose  continued  for  service 
upon  the  two  defendants  not  now  In  court. 
All  the  Justices  concurring. 


SLOVBR  V.  TERRITORT. 
(Supreme  Court  of  Oklahoma.     July  30,  1897.) 

CONSTITVTIOXAI,   LaW — INHICTMKNT— Bt;rFICIBSCT 

— dincnotivb  avsrmrnts— robbbht — 
Sentbngb. 

1.  In  criminal  cases  the  accused  has  the  consti- 
tutional right  to  "be  informed  of  the  nature  and 
cause  of  the  accusation"  against  liim.  The  in- 
dictment must  Bet  forth  the  offense  with  cleameas 
and  all  necessary  certainty  to  apprise  the  ac- 
cused of  the  crime  of  which  he  stands  charged, 
and  every  ingredient  of  which  the  offense  is  com- 
posed must  be  accurately  and  dearly  alleged. 
The  indictment  must  furnish  the  accused  with 
such  a  description  of  the  charge  as  will  enable 
him  to  malie  his  defense,  and  avail  himself  of  his 
conviction  or  acquittal  for  protection  against  a 
further  prosecution  for  the  same  cause,  and  also 
to  inform  the  court  of  the  facta  alleged,  so  that 
it  may  decide  whether  tliey  are  sufficient  in  law 
to  sustain  a  conviction  should  one  be  had. 

2.  This  constitutional  provision  does  rot  neces- 
sarily preclude  the  legislature  from  altering  in 
Borne  respects  and  simplifying  the  common-law 
form  of  cliarging  an  offense,  provided  the  form 
they  authorize  is  such  as  to  inform  the  accused 
substantially  of  the  nature  and  character  of  the 
particular  offense  sought  to  be  proved  against 
him,  and  not  to  deprive  him  in  this  respect  of 
any  real  or  practically  substantial  benefit  which 
would  have  been  secured  by  the  common-taw 
mode  of  charging  the  same  offense. 

3.  When  the  statute  enumerate*  several  acta 
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disjunctively,   or  aeveial  methods  which,    

rateiy  or  together,  shall  constitute  the  offense, 
the  indictment,  if  it  charges  more  than  one  of 
them,  should  do  so  in  the  conjunctive;  and  the 
indictment  will  be  held  bad  on  demurrer  when 
such  acts  or  methods  are  stated  in  the  disjunctive, 
A  disjunctive  allegation  does  not  inform  the  ac- 
cused of  "the  nature  and  cause  of  the  accusa- 
tion." 

4.  Where,  to  constitute  the  crime  of  robbery 
in  the  first  degree,  the  larceny  must  he  com- 
mitted by  force,  or  by  putting  the  party  robbed  in 
fear  of  immediate  personal  injury,  an  indictment 
is  bad,  for  uncertainty,  that  does  not  charge  that 
the  party  robbed  was  in  fear  of  immediate  per- 
sona! injury,  and  set  forth  the  facts  in  such  man- 
ner as  to  sliow  what  the  injury  feared  was,  and 
showing  the  danger  of  the  injury  feared  to  have 
been  immediate. 

5.  Under  the  statute  of  this  territory,  robijery, 
when  committed  by  two  or  more  persons  conjoint- 
ly, is  punishable  only  by  imprisonment  for  life. 
It  is  the  conjoint  commission  of  the  offense,  and 
not  a  conjoint  conviction  or  sentence,  that  at- 
taches this  penalty,  and  it  is  error  for  the  court, 
upon  the  conviction  of  one  defendant  of  a  con- 
joint robbery,  to  impose  a  sentence  of  punishment 
by  imprisonment  for  a  less  period  than  life. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Onadian  county; 
before  Justice  John  H.  Burford. 

Jesse  Slover  was  convicted  of  robbery  In  the 
first  degree,  and  sentenced  to  10  years'  im- 
prisonment in  the  penitentiary,  and  be  brings 
error.     Reversed. 

E.  T.  Marsh  and  W.  H.  Criley,  for  plaintiff 
in  error.  C.  A.  Galbraith,  Atty.  Gen.,  for  the 
Territory. 

TARSNET,  J.  The  defendant,  with  one 
Amos  CInyton,  was  Jointly  indicted  for  rob- 
bery. The  indictment  avers  that  the  defend- 
ants "did  then  and  there  unlawfully  and 
wrongfully,  willfully  and  feloniously,  by  means 
of  force  and  fear,  take  from  the  person  or  im- 
mediate presence  of  Mrs.  Nettie  Newport, 
against  her  will,  certain  personal  prt^terty,  to 
wit,  eleven  dollars  in  money,  and  some  chew- 
ing and  smoking  tobacco,  all  of  the  value  of 
$12  In  money,  and  then  and  there  the  per- 
sonal property,  goods,  and  chattels  of  Albert 
Newport,  and  then  tb&ce  In  the  Uwful  and 
peaceful  possession  of  the  said  Nettle  New- 
port, contrary  to  the  statute,"  etc.  Defend- 
ants demurred  to  the  Indictment  on  the  ground 
that  it  "did  not  state  facts  sufficient  to  consti- 
tute a  public  offense."  DeoMirrer  was  over- 
ruled, nnd  exception  saved.  Defendants  were 
Jointly  tried  and  convicted.  Clayton  was 
granted  a  new  trial,  and  plaintiff  In  error  was 
sentenced  to  a  term  of  10  years  in  the  peni- 
tentiary. Having  moved  unsuccessfully  for  a 
new  trial  and  in  arrest  of  Judgment,  he  brings 
the  case  here,  and  assigns  error  in  the  over- 
ruling of  the  demurrer  to  the  indictment,  and 
In  the  ovemiUng  of  the  motion  for  a  new  trial 
and  m  arrest  of  Judgment  It  is  objected  that 
this  indictment,  stating  in  the  disjimctlve 
that  the  property  was  taken  from  the  person 
or  Immediate  presence  of  Mrs.  Nettie  New- 
port, does  not  state  that  it  was  taken  from 
either  her  person  or  from  her  immediate  pres- 
ence, and  therefore  does  mot  state  facts  cou> 
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liUtatlnK  the  <rrime  of  robbery.  In  criminal 
cajBCS  the  accused  has  the  consdtatlonal  right 
"to  be  Informed  of  the  nature  and  cause  of 
the  accusation."  Const.  U.  S.  Amend,  art.  0. 
The  Indictment  must  set  forth  the  offense 
with  clearness  and  all  necessary  certainty,  to 
apprise  the  ajccused  of  the  crime  with  which 
he  stands  charged,  and  every  ingredient  of 
which  the  crime  Is  composed  must  be  accu- 
rately and  clearly  alleged.  It  is  an  elementary 
principle  of  criminal  pleading  that  the  Indict- 
ment must  furnish  the  accused  with  such  a 
description  of  the  charge  against  him  as  will 
enable  him  to  make  his  defense,  and  avail 
himself  of  bis  conviction  or  acquittal  for  pro- 
tection against  a  further  prosecution  for  the 
same  cause,  and  also  to  Inform  the  court  of 
the  facts  alleged  so  that  it  may  decide  wheth- 
er they  are  sufficient  in  law  to  support  a  con- 
viction if  one  should  be  had;  for  these  facts 
are  to  be  stated  and  set  forth  in  the  Indict- 
ment with  reasonable  i>artlcularlty  of  time, 
place,  and  circumstance.  U.  S.  v.  Crulk- 
shank,  92  U.  S.  M2;  Cooley.  Const.  Llm.  374; 
Whart.  Or.  PI.  &  Prac.  ir>3.  The  constitu- 
tional provision  requiring  tlie  accused  in  ev- 
ery criminal  prosecution  "to  be  Informed  of 
the  nature  of  the  accusation"  Is  based  upon  a 
presumption  of  Innocence,  and  upon  ti»e  tlicory 
that  an  innocent  man  may  be  indicted  as  well 
as  a  guilty  one,  and  tliat  he  will  not  be  able 
to  prepare  for  trial  without  knowing  what  he 
Is  to  meet.  The  Indictment  In  this  case  does 
not  apprise  the  defendant  against  what  he  is 
to  dofi-nd  himself.  It  does  not  charge  that 
the  defendant.^  took  from  the  person  of  Mrs. 
Newport  ihe  property  specified,  nor  does  It 
charge  that  they  took  the  property  from  her 
Immediate  presence,  but  charges  tliat  they  did 
one  thing  or  another,  which  can  mean  noth- 
ing. The  lnferer»«  from  the  language,  as 
nsed.  Is  not  that  the  property  was  taken  both 
from  lior  person  and  from  her  Immediate  pres- 
ence, but  that  It  was  taken  either  from  her 
person  or  from  her  lmnie<llate  presence,  but 
which,  the  grand  Jury  did  not  know  and  did 
not  say.  Consequently,  they  have  left  the  de- 
fpnd.'uits  in  as  much  doubt  as  they  were 
themselves.  An  Indictment,  the  averments  of 
which  are  stated  In  the  disjunctive,  as  a  gen- 
eral nile.  Is  fatally  defective.  Disjunctive  al- 
logntlonrt  are  those  which  charge  that  the  de- 
fendant did  one  thing  or  another.  The  rule 
Is  that,  whenever  the  word  "or"  would  leave 
the  averment  uncertain  as  to  which  of  two  or 
niorf!  things  Is  meant.  It  is  inadmissible.  BIsh. 
New  Or.  Proc.  5Sr>.  The  certainty  i-equlred  in 
an  indictment  precludes  the  adoption  of  an 
alternative  statement.  If  an  indictment 
charges  the  defendant  with  one  or  the  other 
of  two  ofTeuses  In  the  disjunctive,  as  that 
he  murdered  or  caus«l  to  be  murdered,  forged 
or  caused  to  be  forged,  or  that  he  broke  Into 
a  bam  or  stable,  or  set  fire  to  a  house  or 
^hop.  such  ludk-tment  would  be  fatally  de- 
fe<'tivp  for  uncertainty.  Whart.  Cr.  PI.  & 
Prac.  101;  State  v.  Drake.  30  N.  .7.  Law,  42.">; 
State  v.  I'alrgrleve,  29  Mo  App.  643;   Thomp- 


son T.  State,  37  Ark.  408;  People  t.  Tbmlin- 
■on,  35  CaL  603.  Hatters  that  are  essential 
to  give  information  of  the  nature  of  tbe  ac- 
cusation and  essential  to  a  description  of  the 
offense  cannot  be  omitted.  People  t.  Olm- 
Btead,  30  Mich.  431.  Nor  can  such  essential 
matters  be  stated  in  the  disjunctive. 

Counsel  for  defendant  in  error  calls  onr  at- 
tention to  section  IS,  p.  196,  of  the  Laws  of 
1895,  which  reads,  "And  where  the  offense 
I  may  be  committed  by  the  use  of  different 
i  means,  the  means  may  be  alleged  in  the  al- 
I  tematlre  in  the  same  count,"  and  contends 
I  that  this  provision  authorizes  a  disjunctive 
form  of  allegation  in  the  indictment.  The  ob- 
I  Jectlon  to  this  Indictment  is  not  to  the  means 
by  which  the  offense  Is  alleged  to  have  been 
committed,  but  to  the  manner  in  which  It  is 
alleged  to  have  been  committed.  If  the  stat- 
ute was  Intended  to  mean  what  counsel  con- 
tends for  it,  we  would  not  be  willing  to  con- 
cede its  validity  in  view  of  the  alxive  con- 
stitutional requirement  as  to  indictments.  We 
ma;  concede  that  this  constitutional  provision 
was  not  intended  to  prevent  the  legislature 
from  dispensing  with  matters  of  form  only 
in  the  description  of  an  offense,  nor  with  any 
degree  of  particularity  of  specification  In  the 
description  which  did  not  give  the  defendant 
any  substantial  and  reliable  information  ot 
the  particular  offense  Intended  to  be  proved: 
nor  do  we  hold  that  it  would  not  be  competmt 
for  the  legislature  to  alter  in  any  respect  the 
common-law  form  of  charging  an  offense,  bnt 
statutes  simplifying  the  forms  of  indictments 
must  be  confined  to  the  omission  only  of  such 
matters  as  are  not  essential  to  give  informa- 
tion of  the  nature  of  the  accusation,  and  will 
not  warrant  the  omission  of  averments  essen- 
tial to  the  description  of  the  offense.  People 
v.  Olmstead,  30  Mich.  431;  Brown  v.  People, 
20  Mich.  232;  McLaughlin  v.  State,  45  Ind. 
338.  We  think  that  this  Indictment  was  bad 
for  uncertainty,  the  allegations  of  the  essen- 
tials of  tbe  offense  being  in  the  disjunctive. 

2.  This  indictment  was  equally  defective  In 
another  particular.  The  defendant  is  convict- 
ed of  robbery  in  the  first  degree.  The  indict- 
ment charges  the  robbery  to  have  been  com- 
mitted by  "means  of  force  and  fear,"  but  the 
fear  that  is  essential  to  constitute  robbery  In 
the  first  degree,  as  defined  by  the  statute,  U 
"fear  of  some  immediate  Injury  to  the  per- 
son" of  the  party  robbed,  and  the  indictment 
must  set  forth  the  Injury  that  was  feared,  as 
it  is  a  part  of  the  definition  of  the  offense,  and 
aver  that  such  fear  was  that  the  injury  would 
be  Immediate. 

3.  Tlie  defendant  was  convicted  of  having 
conjointly  with  one  Amos  Chiyton  committed 
the  robbery.  Section  2126  of  the  Statutes  of 
1893  provides:  "WHienever  two  or  more  per- 
sons conjointly  commit  a  robbery,  or  where 
the  whole  numlier  of  persons  conjointly  com- 
mitting a  robbery,  and  persons  present  and 
aiding  such  robbery,  amount  to  two  or  more, 
each  and  either  of  such  persons  is  punishable 
r-y  imprisonment  for  life."     It  is  not  a  con- 
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Joint  conviction  or  conjoint  sentence  that  at- 
taches the  punishment  of  life  Imprisonment,  It 
Is  the  coi'Joint  commission  of  the  offense.  The 
granting  of  a  new  trial  to  Clayton  did  not  au- 
thorize the  court  to  Impose  upon  plaintiff  in 
error  a  less  punishment  than  the  statute  pro- 
vides. For  the  reasons  stated  herein,  the 
Judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded,  with  instructions  to  sus- 
tain the  demurrer  to  the  indictment.  AU  tbe 
instices  concurring. 


HAOAN  et  al.  t.  BIOI^R. 

(Supreme  CSourt  of  Oklahoma.    July  30,  189T.) 

Pkomissort  Notes— Depexses  aoainst  Patbe. 

In  an  action  upon  a  promigsory  note  by  the 
payee  against  the  malier,  eqiiitabie^  defenses, 
such  as  want  of  cousideratiou,  partial  failure 
of  consideration,  or  want  of  delivery  of  the 
note,  may  be  interpose<l.  The  psiyee  of  a  prom- 
iusory  note  is  not  a  bona  fide  holder,  in  the 
sense  of  the  law  relating  to  bona  fide  holders 
of  negotiable  paper,  and  the  law  relating  to 
bona  fide  holders  has  no  application  in  an  ac- 
tion between  the  original  parties  to  tbe  note. 
(Syllabus  by  the  Coart) 

Error  from  district  court,  Oklahoma  county; 
before  Justice  J.  B.  Keaton. 

Action  by  Ella  Blgler  against  Joseph  Hagan 
and  Martha  Hagan.  From  a  Judgment  for 
plaintiff,  defendants    bring    error.     Reversed. 

R.  Q.  Hays  and  J.  A.  Wilson,  for  plaintiffs 
In  error.  R.  H.  Winn  and  R.  Wooldridge, 
for  defendant  In  error. 

TARSNEY,  J.  This  suit  was  commenced  to 
recover  upon  a  promissory  note  for  $500,  dat- 
ed March  15,  1894,  payable  on  or  before  one 
year  after  date,  executed  by  Joseph  Hagan 
and  Martha  Hagan,  plaintiffs  in  error,  to  the 
order  of  Ella  Blgler,  defendant  in  error.  The 
answer  was  a  failure  of  consideration,  and 
also  that  the  note  had  never  been  delivered. 
On  the  trial  of  the  cause,  the  plaintiff  offered 
in  evidence  the  note  sued  upon,  and  rested; 
whereupon  the  defendant,  to  show  the  consid- 
eration for  the  making  of  said  note,  intro- 
duced In  evidence  an  agreement  and  Journal 
entry  in  the  case  of  Frank  Blgler  against  Jo- 
seph Hngan,'  theretofore  pending  in  said  court. 
Hagan  and  Bigler  had  been  partners  in  busi- 
ness, and  the  action  was  brought  to  dissolve 
the  partnership,  and  settle  the  partnership  af- 
fairs. The  agreement  was  that  Bigler,  who 
brought  the  suit,  should  dismiss  the  same; 
that  plaintiff  should  pay  all  the  costs  of  either 
party  In  said  action,  except  the  defendant's 
attorney's  fees;  that  the  court  should  make 
an  order  upon  the  receiver  to  pay  over  all 
moneys  which  be  had  received  from  the  sale 
of  the  partnership  property,  and  turn  over  all 
unsold  property  to  Hagan.  Hagan  and  wife 
were  to  dismiss,  and  did  dismiss,  another  ac- 
tion then  pending,  wherein  Martha  Hagan 
was  plaintiff,  and  H.  B.  Mitchell,  receiver  of 
the  Arm  of  Hagan  &  Bigler,  was  defendant, 
at  the  cost  of  the  plaintiff.    Said  agreement 


recites:  "In  consideration  of  tbe  turning  over 
of  said  moneys  and  delivery  of  said  unsold 
property  to  Joseph  Hagan,  the  said  Joseph 
Hagan  has  this  day  executed  and  delivered  to 
Frank  Blgler  his  certain  promissory  note  for 
$500."  The  defendant,  for  the  purpose  of 
showing  that,  subsequent  to  the  making  of 
said  agreement,  a  parol  agreement  was  enter- 
ed into  between  the  parties,  whereby  the  Jp.'iOO 
note  mentioned  should  be  made  payable  to 
Ella  Bigler,  should  be  placed  in  the  hands  of 
one  C.  R.  Jones,  to  be  delivered  to  Ella  Big- 
ler, when,  and  not  until,  the  moneys  and 
property  in  the  hands  of  the  receiver  should 
be  turned  over  to  Hagan,  and  the  costs  In  the 
action  paid  by  Bigler,  offered  evidence  that 
the  note  In  this  action  was  the  only  one  exe- 
cuted; that  It  was  placed  in  the  hands  of  said 
C.  R.  Jones;  that  tbe  moneys  and  property  in 
the  hands  of  the  receiver  were  not  turned  over 
to  Hagan;  that  the  costs  of  said  action  had 
not  been  paid  by  Bigler;  and  that,  without 
the  knowledge  of  Hagan,  the  note  was  deliv- 
ered by  Jones  to  Mrs.  Bigler.  The  court  re- 
fused to  penult  evidence  of  such  subsequent 
parol  agreement,  or  that  the  terms  of  the  orig- 
inal agreement  had  not  been  complied  witli, 
by  the  turning  over  of  the  moneys  and  prop- 
erty In  the  hands  of  the  receiver,  or  the  pay- 
ment of  the  costs.  TO  the  exclusion  of  this 
evidence  the  defendant  excepted,  whereupon 
the  court  Instructed  the  Jury  to  return  a  ver- 
dict for  the  plaintiff  hi  the  sum  of  $724.16. 

These  were  manifest  errors.  Tbe  cause 
seems  to  have  been  tried  upon  the  theory  that 
tbe  plaintiff  was  an  innocent  bolder  of  said 
note,  free  from  any  equitable  defenses.  It 
may  be  stated,  generally,  that  tbe  bona  fide 
holder  takes  negotiable  paper  free  from  all 
equitable  defenses,— that  Is,  those  defensea 
which  do  not  appear  on  the  face  of  the  paper, 
and  which  do  not  absolutely  destroy  the  ex- 
istence of  tbe  paper  as  a  monetary  obligation. 
But  wtio  are  bona  fide  holders?  The  payee 
of  a  note  is  not  a  bona  fide  holder.  A  bona 
fide  h<4der  of  a  negotiable  instrument  is  one 
to  whom  the  Instrument  has  been  transferred 
by  tbe  payee,  or  by  some  subsequent  indorsee, 
for  value  and  before  due,  and  without  notice 
of  any  defect  in  the  instrument  The  law 
relating  to  bona  fide  or  innocent  holders  of 
negotiable  paper  does  not  apply  in  actions  be- 
tween the  maker  and  the  payee.  Between  the 
original  parties,  any  equitable  defense  may 
be  Interposed  by  the  maker.  He  may  show 
that  the  note  never  was  delivered.  He  may 
show  an  entire  or  a  partial  failure  of  consid- 
eration. He  may  show  that  an  agreement  or 
contract  upon  the  part  of  the  payee,  which 
was  of  tbe  consideration  for  the  note,  has 
never  been  kept.  Mrs.  Bigler  was  the  payee 
In  this  note,  and  every  agreement  made  by 
her  husband,  which  was  a  part  of  the  consid- 
eration of  the  note,  she  was  bound  by ;  and, 
if  such  agreements  have  not  been  kept  and 
performed,  the  defendant  might  show  a  total 
failure  to  keep  such  agreements  in  defense  of 
an  action  on  this  note,  or  a  partial  failure  ia 
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reconpment  of  damages.  For  the  reasons 
stated,  the  Juagnient  of  the  court  below  is  re- 
versed, and  the  cause  remanded  for  a  new 
trial. 

KBATON,  J.,  having  presided  in  the  co»irt 
below,  not  sitting;  all  the  other  justices  con- 
curring. 


SPENCEK  V.  TURKEY  et  al. 

(Supreme  Court  of  Oklahoma.    July  30,  1807.) 

Bills  and  Notes — Pleading — Denials. 

1.  In  a  suit  on  a  promissory  note,  wherein 
the  plaintiffs  allseed  the  execution  and  delivery 
of  the  note  at  Fairfield,  Iowa,  a  paragraph  of 
the  defendant's  answer,  which  alleged:  "That 
Biiid  defendant  did  not  execute  and  deliver  at 
Fairfield,  Iowa,  to  the  plaintiffs,  or  either  of 
them,  the  note  on  which  action  has  been 
brought,  and  which  is  set  up  and  described  in 
plaintiffs'  petition,"— is  a  negative  pregnant, 
which  admits  the  execution  of  the  note,  and, 
the  place  of  execution  being  immaterial,  this 
paragraph  of  the  answer  presented  no  defense. 

2.  And  also,  in  such  an  action,  a  paragraph 
of  the  answer  stating  that  "the  defendant  de- 
nies that  he  is  indebted  to  plaintiffs  in  any  sum 
whatever"  states  no  defense,  as  the  plaintiffs 
did  not  sue  upon  an  indebtedness,  but  sued  up- 
on a  promissory  note. 

(Syllabus  by  the  Court) 

Error  from  district  court,  Canadian  county; 
before  Justice  John  H.  Burford. 

Action  by  J.  Tumey  &  Co.  against  Li.  M. 
Spencer.  Plaintiffs  were  granted  judgment 
on  the  pleadings,  and  defendant  brings  er> 
ror.     Affirmed. 

E.  J.  Simpson,  for  plaintiff  In  error.  J.  O. 
Robberts  &  Son  and  John  I.  Dille,  for  defend- 
ants In  error. 

BIERER,  J.  J.  Tumey  &  Co.  brought  this 
action  in  the  court  below  to  recover  judgment 
for  the  principal  and  interest  upon  a  note 
which  they  allege  In  their  petition  was  made 
by  defendant  to  plaintiffs  at  Fairfield,  Iowa, 
on  the  7th  day  of  March,  1889,  for  tbe  sum  of 
$1,363.50,  with  Interest  at  the  rate  of  10  per 
cent,  per  annum,  said  note  being  due  six 
months  after  its  date.  The  defendant  filed  a 
demuiTer  to  the  petition,  which  was  overruled, 
and  he  then  answered  In  three  paragraphs, 
the  first  being  that  the  note  was  barred  by 
limitation,  and  the  second  and  third  being  as 
follows:  "Second.  That  said  defendant  did 
not  execute  and  deliver  at  Fairfield,  Iowa,  to 
the  plaintiffs,  or  either  of  them,  the  note  on 
which  action  has  been  brought,  and  which  U 
set  up  and  described  in  plaintiffs'  petition. 
Third.  Tbe  defendant  denies  that  he  is  in- 
debted to  plaintiffs  In  any  sum  whatever." 
This  answer  was  verified  by  the  defendant. 
Plaintiffs  moved  for  judgment  on  the  plead- 
ings, which  was  granted,  and  exceptions  sav- 
ed, and  defendant  contends  that  this  action  of 
the  court  was  erroneous.  It  Is  claimed  that 
the  second  paragraph  of  defendant's  answer 
was  sufficient  to  put  In  Issue  the  execution  of 
the  note,  and  the  cases  of  Brenner  v.  Bigelow, 
8  Kan.  496,  and  Moore  v.  Emmert,  21  Kan.  1, 


are  cited  as  authority  In  support  of  this  posi- 
tion. The  cases  referred  to  In  no  way  sup- 
port this  claim.  The  answer  is  a  negative 
pregnant,  which.  In  effect,  admitted  that  the 
note  was  executed  as  alleged  in  tbe  petition, 
but  denied  its  execution  and  delivery  at  Fair- 
field, Iowa.  To  deny  that  the  note  was  made 
at  Fairfield,  Iowa,  implies  that  it  was  made 
at  some  other  place.  All  that  this  paragraph 
of  the  answer  denied  was  tbe  i^ce  of  the 
execution  of  the  note,  and  as  the  place  where 
the  note  was  made  is,  in  this  case,  entirely 
immaterial,  nothing  that  the  plaintiffs  alleged 
was  denied,  and  the  pleading  tendered  no  is- 
sue. Bliss,  Code  PI.  i  332.  In  Tate  v.  Peo- 
ple (Colo.  App.)  40  Pac.  471,  it  was  held:  "A 
denial  in  an  answer  that  a  Judgment  was  as- 
signed for  a  valuable  consideration  is  a  neg- 
ative pregnant,  which  admits  the  assignment, 
but  denies  the  sufficiency  of  the  considera- 
tion." And  In  Edgerton  v.  Power  (Mont)  45 
Pac.  201,  It  was  stated  that:  "An  answer 
which  denies  that  the  amount  of  stock'  sold 
by  plaintiff  to  defendant  was  ever  delivered 
is  defective,  because  a  negative  pregnant." 
The  third  paragraph  of  the  answer,  which  de- 
nied that  the  defendant  was  indebted  to  the 
plaintiffs  in  any  sum  whatever,  also  presented 
no  Issue.  Plaintiffs  did  not  allege  an  indebt- 
edness, which  would  have  been  a  conclusion, 
but  they  did  allege  the  ejceeutlon  and  delivery 
of  a  promissory  note,  which  was  an  allegation 
of  fact,  and  the  defendant  failed  to  deny  this 
fact  by  attempting  to  deny  a  conclusion  which 
plaintiffs  had  not  alleged.  No  other  question 
is  presented  by  brief  of  counsel.  The  trial 
court  ruled  correctly  In  sustaining  the  motion 
for  judgment  on  the  pleadings,  and  the  judg- 
ment is  accordingly  affirmed.  AH  tbe  justices 
concurring. 


HADLOCK  V.  BOARD  OF  COM'BS  OF 

G  COUNTI. 

(Supreme  Court  of  OUaboma.    July  30,  1897.) 

COUXTT  COMHISSIONBRS — APPEALABLE  ORDERS. 

An  appeal  will  lie  from  the  board  of  county 
commissioners  to  the  district  court  from  all  de- 
cisions of  such  board  by  any  person  aggrieved 
by  their  decision;  and  when  the  board  of  coun- 
ty commissioners  malce  an  order  fixing  the  sal- 
ary of  the  county  treasurer,  basing  such  salary 
upon  the  population  of  the  county,  hclij,  that  an 
appeal  will  lie  to  vacate  or  correct  such  order. 
(Syllabus  by  the  Court.) 

Error  from  district  court,  Custer  county;  be- 
fore Justice  John  C.  Tiarsney. 

Appeal  by  D.  M.  Hadlock  from  a  decision  of 
the  board  of  county  commissioners  of  G  eoim- 
ty.  The  district  court  dismissed  the  appeal, 
and  appellant  brings  error.     Reversed. 

Dllle  &  Burford,  for  plaintiff  in  error.  T.  F. 
Shive,  Co.  Atty.,  and  John  F.  Stone,  for  defend- 
ant in  error. 

DALE,  O.  J.  This  Is  an  action  which  is 
brought  here  from  the  district  court  of  Custer 
county  to  reverse  the  Judgment  of  that  court  In 
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a  cause  therein  pending,  wherein  the  judge  of 
said  court  dismissed  an  appeal  taken  by  the 
plaintiff  In  error  from  a  decision  of  the  board 
of  county  commissioners  of  G  (now  Custer) 
county.  It  appears  from  the  record  In  this 
ease  that  on  the  3d  day  of  July,  1895,  the  board 
of  county  commissioners  of  G  county.  In  regular 
Bession,  determined  the  number  of  Inhabitants 
In  said  county,  and  fixed  the  annual  salary  of 
the  county  treasurer  at  $1,200;  that  said  or- 
der remained  of  record  and  unrepealed  from 
then  until  July  7, 1888,  when  the  board  of  coun- 
ty commissioners,  in  regular  session,  proceeded 
to  vacate  the  former  order,  fixing  the  annual 
salary  of  the  county  treasurer,  and  made  a 
new  order,  reducing  such  salary  to  $600.  From 
this  second  order  of  the  commissioners,  so 
made,  Hadlock  appealed  to  the  district  court 
of  G  county,  and,  at  the  regular  October  term 
following  such  appeal,  Hadlock  filed  a  motion 
to  dismiss  the  entire  proceedings,  and  to  vacate 
the  order  of  the  county  commissioners  made  on 
July  7,  1886,  for  the  alleged  reason  that  the 
board  was  without  jurisdiction  to  make  the 
second  order  at  the  time  it  was  made,  and  sup- 
ported his  motion  by  a  certified  transcript  of 
the  order  of  1885.  This  motion  the  court  over^ 
ruled,  to  which  plaintiff  in  error  excepted. 
Plaintiff  in  error  then  demanded  a  trial  de  novo, 
and  offered  to  submit  testimony  upon  the  ques- 
tions presented  by  said  appeal.  This  demand 
was  denied  by  the  court,  and  the  offer  to  sub- 
mit testimony  was  overruled,  to  all  of  wWch 
plaintiff  excepted.  The  court  then,  on  its  own 
motion,  ordered  the  appeal  dismissed,  and  re- 
fused to  further  consider  the  case,  and  ren- 
dered Judgment  against  the  plaintiff  in  error 
for  costs,  to  which  last  ruling  plaintiff  In  error 
also  excepted,  and  brings  the  case  liere  upon 
the  record  thus  presented,  and  assigns  as  error 
the  refusal  of  the  court  below  to  sustain  his  mo- 
tion to  vacate  the  order  of  the  board  of  county 
commissioners,  made  on  July  7,  1890,  and  also 
alleges  error  upon  the  part  of  the  court  In  re- 
fusing to  give  htm  a  trial  de  novo  upon  the  sub- 
ject-matter Of  the  population  of  Custer  county. 
Counsel  for  defendant  in  error  insist  In  their 
brief  that  no  appeal  lies  from  the  decision  of 
the  board  of  cotinty  commissioners,  made  on 
July  7, 1896,  to  the  district  court  of  the  county; 
and  the  first  matter  to  be  disposed  of  arises 
upon  this  qnestion.  It  la  earnestly  contended 
by  counsel  for  appellee  that  Hadlock  had  no 
such  an  interest  In  the  order  made  reducing  the 
salary  of  the  county  treasurer  as  to  give  him  a 
standing  In  the  district  court;  that  he  should 
have  waited  until  the  1st  of  October  following 
the  order,  presented  bis  claim  for  *300,  quar- 
terly salary,  and.  upon  the  disallowance  of  one- 
half  of  such  sum,  brought  suit  to  recover  the 
amount  claimed.  Our  statute,  we  think.  Is  con- 
clusive upon  this  question.  Section  1803,  St. 
1888,  provides  that,  "from  all  decisions  of  the 
board  of  commissioners  uiion  niatters  oroperly 
before  them,  there  shall  be  allowed  au  appeal 
to  the  district  court  by  any  persons  aggrieved." 
Language  could  not  be  broader  or  more  certain 
In  Its  meaning,  and,  if  Hadlock  was  aggrieved 


by  the  order  reducing  his  salary,  he  had,  under 
this  statute,  a  right  of  appeal.  Under  the  law. 
It  is  made  the  duty  of  the  board  of  commis- 
sioners to  fix  the  amount  of  the  salary  to  be 
paid  as  compensation  to  the  county  treasurer. 
If  the  board  takes  action,  and  no  objection  Is 
made  to  the  order  fixing  the  compensaticm,  the 
parties  affected  by  such  order  are  bound  by  it, 
unless  the  effect  of  the  order  might  be  avoided 
by  reason  of  the  board  not  having  Jurisdiction 
to  make  it.  The  statute  giving  the  right  of 
appeal  from  all  decisions  of  the  board  of  com- 
missioners does  not  contemplate  that  a  person 
aggrieved  shall  only  have  the  right  of  appeal  In 
those  matters  of  which  the  board  has  Jurisdic- 
tion, but,  whatever  the  board  does  act  upon 
any  matter  which  Is  before  it  for  action,  appeal 
lies,  and  It  Is  for  the  purpose  of  determining 
whether  or  not  the  board  properly  acted  upon 
the  matter  before  it  that  the  appeal  Is  taken. 
In  this  case  the  decision  of  the  board  aotight  to 
reduce  a  salary.  It  is  true  only  a  portion  of 
the  salary  thus  affected  had  be^  earned,  but, 
inasmuch  as,  under  the  law,  the  decision  would 
affect  Hadlock  during  the  unexpired  portion  of 
his  term  of  office,  he  was  to  that  extent  ag- 
grieved. Where  a  statute  allows  an  appeal 
from  all  decisions  of  a  tribimal,  it  is  not  limited 
to  final  decisions  (2  Enc.  PI.  &  Prac.  60;  Houk 
V.  Barthold,  73  Ind.  21);  and  a  Judgment  on  a 
collateral  matter,  distinct  from  the  general  sub- 
ject of  litigation,  affecting  only  the  parties  to 
that  particular  controversy,  Is  appealable  (2 
Enc.  PL  &  Prac.  70,  and  cases  tlierdn  cited). 
If  an  orAer  makes  a  final  disposition  of  any  por- 
tion of  the  subject-matter  by  hnposlng  a  liabil- 
ity, or  depriving  the  party  of  a  right,  an  ap- 
peal therefrom  will  lie  (Taylor  v.  Sweet,  40 
Mich.  739);  and  It  does  not  matter  at  what 
stage  of  the  proceedtags  the  order  is  made.  Its 
effect  upon  the  rights  of  the  parties  determines 
Its  appealability  (Id.);  and,  even  If  It  be  held 
that  the  Judgment  of  the  board  of  commission- 
ers Is  a  void  Judgment,  still  appeal  will  lie 
(Shoemaker  v.  Grant  Co.,  36  Ind.  165;  Borough 
of  Stonington  v.  States,  31  C!onn.  213;  Petty  v. 
Durall,  2  G.  Greene,  120). 

These  decisions  are  based  upon  statutes  anal- 
ogous to  ours.  Certainly  it  was  the  Intention  of 
the  statute  to  grant  an  appeal,  aa  stated,  upon 
all  matters  properly  before  the  board  of  com- 
missioners. Suppose,  for  Instance,  that  Had- 
lock had  taken  no  appeal  from  the  board  of 
conunissioners  reducing  his  salary  from  $1,200. 
to  $600  per  year;  that,  as  suggested  by  counsel 
for  appellee,  he  had,  on  the  Ist  day  of  October, 
made  out  his  bill  for  his  quarterly  salary  of 
$300,  presented  the  same  for  allowance,  and 
had  the  same  been  disallowed  In  part,  such  dis- 
allowance b^ng  based  upon  the  order  of  the 
board  of  commissioners  of  July  7,  1806,  It  is 
very  doubtful  whether  or  not  he  could  have 
recovered,  because,  imder  the  law  providing 
that  the  board  of  county  commlsslona'S  shall 
fix  the  salary,  based  upon  the  population  of  the 
county,  one  of  the  facts  to  be  determined— to 
wit,  the  number  of  inhabitants  of  the  county- 
could  not  have  been  determined,  in  an  action 
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for  that  portion  of  his  salary  which  the  board 
of  county  commissioners  had  disallowed.  It 
occurs  to  us  that  a  court  would  at  once  say  that, 
'jntll  tliat  order  was  set  aside  or  vacated,  the 
county,  as  well  as  its  officers,  would  be  bound 
by  it;  and  it  further  appears  to  us  that,  in  a 
collateral  proceeding  of  the  character  suggested 
by  counsel  for  appellee,  ie  county  treasurer 
could  not  be  heard  to  dispute  the  validity  of, 
or  the  findings  of,  the  commissioners,  made  in 
their  order  of  July  7, 1896.  We  conclude,  there- 
fore, that  the  appeal  was  properly  before  the 
trial  court  for  consideration,. and  that  the  trial 
court  erred  In  dismissing  the  same.  The  cause 
Is  therefore  remanded,  with  directions  to  rein- 
state the  appeal  and  hear  the  cause. 


TOUST  et  al.  t.  WILLIS  et  al. 
(Supreme  Court  of  Olclahoma.  July  30,  1897.) 
Rrtkospective  Statutes— Appeal  Boxi>8. 
The  act  of  the  legislature  approved  Febru- 
ary 26,  1895,  to  regvuate  ttie  appeals  trom  the 
justice  of  the  peace  and  probate  courts,  and  pro- 
viding that  when  final  judgment  shall  he  render- 
ed against  the  appellant  in  the  district  court,  that 
on  motion  of  the  appellee,  or  any  other  person 
iiating  an  interest  in  such  judgment,  and  after 
10  days'  notice  of  such  motion  to  be  seized  upon 
<he  appellant,  the  court  may  enter  up  judg- 
ment against  the  surety  or  sureties  on  the  appeal 
bond  for  the  amonnt  of  such  judgment  rendered 
against  the  appellant,  is  not  invalid,  l)ecau8c 
n'trospective,  when  applied  in  cases  where  the 
appeal  bond  was  executed  ijefore  the  act  took 
•?floct.  The  legislature  may  provide  for  changes 
in  the  procedure  of  courts,  which  affect  only  the 
remedy,  and  do  not  affect  the  obligation  of  noy 
contract,  or  the  substantial  rights  of  the  parties. 

Keaton,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  from  district  court,  Payne  county. 

Action  by  Willis  and  Bradford  against  John 
Youst  in  the  probate  court,  in  which  there  was 
a  Judgment  for  plaintiffs.  Defendant  appeal- 
ed to  the  district  court,  giving  a  Ixmd  on 
which  F.  M.  Stallard  and  George  Stees  were 
sureties.  From  a  Judgment  entered  against 
them  on  the  bond,  the  sureties  bring  error. 
Affirmed. 

NelU  &  Clark  and  George  P.  Uhl,  for  plain- 
tiffs in  error.  King  &  Hutto,  for  defendants 
in  error. 

TAB8NET,  J.  On  January  14,  1895,  de- 
fendants in  error,  Willis  and  Bradford,  ob- 
tained a  Judgment  against  the  plaintiff  in  er- 
ror John  Youst  in  the  prolwite  court  of  Payne 
county,  for  the  sum  of  $1G0  and  costs  of  suit 
taxed  at  $100.  From  this  Judgment  Youst  ap- 
pealed to  the  district  court  of  said  county,  and 
•or  the  purpose  and  in  the  perfection  of  said 
appeal  said  Youst,  on  January  28,  1895,  made 
and  entered  Into  an  undertaking  or  bond  for 
an  appeal,  as  required  by  law,  and  containing 
the  conditions,  stipulations,  and  undertakings 
provided  by  the  statute  therefor,  and  F.  M. 
Stallard  and  George  Stees,  :>lalntlffs  in  error 
herein,  signed  and  executed  said  undertaking 
or  appeal  bond  as  sureties  thereon.     On  May 


24,  1895,  said  cause  being  heard  in  the  dis- 
trict court,  Judgment  was  rendered  therein 
against  the  said  Youst  for  the  sum  of  $221.27 
and  costs,  amounting  In  the  aggregate  to  $390. 
Execution  was  issued  <m  said  Judgment,  and 
said  execution  was  returned  nulla  bona. 
Thereafter,  on  the  4tb  day  of  February,  1896, 
defendants  In  error  gave  notice  to  said  Youst, 
Stallard,  and  Stees  that  they  had  filed  in  said 
district  court  a  motion  to  take  Judgment 
against  said  Youst  as  principal  and  against 
said  Stallard  and  Stees  as  sureties  upon  said 
appeal  bond,  and  :hat  said  motion  would  be 
presented  to  said  district  court  on  the  first  day 
of  the  ensuing  April  term  thereof,  or  as  soon 
thereafter  as  the  same  could  be  heard.  This 
notice  was  served  upon  all  the  plaintiffs  in 
error.  Said  motion  was  filed  in  said  district 
court,  and  on  April  21,  1896,  said  motion  was 
considered  by  the  court.  Upon  the  hearing  of 
said  motion  said  Youst  appeared,  and  request- 
ed the  court  to  allow  and  set  a  time  for  plead- 
ing to  and  resisting  the  said  motion,  which 
request  was  denied  by  the  court.  Stallard  and 
Stees  did  not  appear  to  said  motion.  The 
court  entered  a  default  against  said  Stallard 
and  Stees,  and,  after  hearing  said  motion,  and 
the  evidence  offered  in  support  thereof,  and  of 
the  service  of  notice  thereof,  rendered  Judg- 
ment upon  said  appeal  b(«d  in  favor  of  said 
Willis  and  Bradford  and  against  said  Youst 
Stallard,  and  Stees  for  the  sum  of  $235.40,  and 
costs  taxed  at  $169.10.  Exceptions  were  prop- 
erly saved,  and  the  caose  duly  brought  to  this 
court  for  review. 

The  only  assignment  of  error,  which  it  is 
necessary  for  us  to  consider,  is  as  follows: 
"That  the  entire  proceedings  of  the  court  be- 
low in  this  matter  were  without  any  warrant 
or  authority  of  law,  and  without  Jurisdiction 
over  Stallard  and  Stees,  and  therefore  void." 
The  proposition  contended  for  by  plaintiff  in 
error  is  that  the  court  below  liad  no  Jurisdic- 
tion of  the  persons  of  the  plaintiffs  in  errcn*. 
which  would  warrant  the  rendition  of  the 
Judgment  It  Is  an  ancient  principle,  em- 
bodied in  all  our  constitutions,  that  no  person 
can  be  deprived  of  life,  liberty,  or  proi>erty  ex- 
cept by  due  process  of  law,  and  "due  process 
of  law"  means  in  the  due  course  of  legal  pro- 
ceedings according  to  those  general  rules  and 
forms  which  have  heen  established  for  the 
protection  of  private  rights.  Pennoyer  v. 
Neff,  95  U.  S.  714;  Pearson  v.  YewdaU,  Id. 
294;  McMUie.-i  v.  Anderson,  Id.  37;  David- 
son v.  New  Orleans,  96  U.  S.  97.  In  order 
tliat  a  Judgment  may  be  valid  as  being  accord- 
ing to  the  due  course  of  Judicial  proceedings 
and  by  due  process  of  law,  it  is  essential, 
where  the  Judgment  is  a  personal  Judgment 
that  the  court  should  have  had  Jurisdiction, 
both  <rf  the  subject-mattor  and  of  the  parties 
to  the  cause;  and  only  those  persons  are  ccn- 
ciuded  by  the  adjudication  who  are  served 
with  process,  or  who  voluntarily  appear.  Mc- 
Veigh V.  U.  S.,  11  Wall.  2o9;  Jack  v.  Thomp- 
son, 41  Miss.  49;  Littleton  v.  Richardson,  34 
N.  H.  179;    Mead  v.  Larkln,  66  Ala.  87;    Coo- 
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ley,  Const.  Llm.  49C.  Process  or  notice  of 
some  kind  Is  the  vital  breath  that  animates 
judicial  JurlsdictioB  over  the  iiersoa.  It  is  the 
'trlmary  element  of  the  application  at  the  Ju- 
ilcial  power.  It  is  the  essence  of  a  cause. 
Without  it,  there  cannot  be  parties,  and  with- 
out parties  there  may  be  the  forms  of  a  sen- 
:euce,  but  no  Judgment  obligating  the  person. 
Jasos  .'ited  supra.  Mr.  Freeman,  In  his  work 
on  Judgments  (section  118),  says:  "The  pow- 
^r  to  hear  and  determine  a  cause  Is  Jurisdic- 
tion. Before  this  power  can  be  affirmed  to 
•ixist.  It  must  be  made  to  appear  that  the  law 
.las  given  the  tribunal  capacity  to  entertain 
'he  complaint  against  the  person  or  thing 
:H>ught  to  be  charged  or  affected;  that  such 
complaint  has  been  preferred,  and  that  such 
iiorson  or  :hing  has  been  properly  brotight  be- 
.'ore  :he  tribunal  to  answer  the  charge  there- 
in contained."  And  in  section  130  of  said 
work  the  author  further  adds:  "The  defend- 
ant may  also  give  the  court  Jurisdiction  by  his 
voluntary  action,  as  where  he  appears  by  his 
answer,  or  In  some  other  mode  recognized  by 
law.  If  be  does  not  do  so  voluntarily,  before 
the  court  can  rightfully  exercise  Jurisdiction 
over  him  It  must  be  authorized  to  require  him 
o  appear  before  it,  and  submit  to  Its  Judg- 
iieui  in  the  action  or  proceeding;  and  Its 
process  requiring  such  appearance  must  be  is- 
sued and  served  upon  him  In  substantial  com- 
pliance with  the  law."  We  have,  then,  to  In- 
quire, does  the  record  in  this  cause  bring  the 
proceedings  therein  within  the  rules  and  prin- 
ciples above  stated,  so  as  to  show  a  want  of 
Jurisdiction  in  the  court  below  to  render  the 
judgment  complained  of?  Ordinarily,  the 
proceedings  to  recover  upon  a  cause  of  action 
like  the  one  at  bar  would  require  that  the  de- 
cudants  in  error  should  have  filed  their  peti- 
tion In  a  court  of  competent  jurlsdiclion,  and 
have  caused  the  process  of  the  court  (the  sum- 
mons) to  have  Issued  and  been  served  upon 
the  plaintiffs  in  error,  notifying  them  of  the 
commencement  of  an  action  upon  their  obliga- 
tion, and  requiring  them  to  answer  thereto. 
That  such  was  the  state  of  the  law  In  this  ter- 
ritory at  the  time  said  appeal  Imnd  was  exe- 
cuted, there  is  no  question.  But  it  Is  contend- 
ed by  defendants  In  error  that  the  proceed- 
ings In  the  district  coiurt  were  valid,  because 
predicated  upon  and  in  conformity  with  the 
siatute  in  force  at  the  time  such  proceedings 
were  had.  By  an  act  approved  February  26, 
18U.~>,  it  was  provided: 

"Ejection  1.  That  when  final  judgment  shall 
be  rendered  against  the  appellant,  in  the  dis- 
trict court  in  any  action  appealed  from  the 
probate  courts  at  Justice's  courts,  imder  tlte 
provisions  for  appeals  from  said  courts,  the 
(«urt,  on  motion  of  the  apiiellee,  or  any  other 
person  having  an  Interest  in  such  Judgment, 
or  a  right  to  any  part  of  the  costs  In  such  ac- 
tiouo.  after  ten  days'  notice  of  such  motion,  to 
be  wrved  upon  the  appellant  by  c-oi)y  deliv- 
ered to  him,  may  enter  up  Judgment  In  the 
name  of  the  appellee  or  his  legal  representa- 
tives, against  the  sm-ety  or  sureties  on  the  ap- 


peal bond  of  the  appellant  for  tbe  amount  of 

such  Judgment  and  the  costs,  which,  by  tbe 
terms  thereof,  the  appellant  may  be  required 
to  pay.  Execution  may  issue  on  such  Judg- 
ment, as  In  other  cases,  f<»r  the  use  and  benefit 
of  the  successful  party  or  any  person  inter- 
ested in  such  ;udgment  or  In  the  cost  of  such 
actions.  In  >»se  the  bondsmen  appeal  from 
the  Judgment  entered  upon  such  motion,  exe- 
cution therein  shall  be  stayed  sixty  days. 

"Sec.  2.  This  act  thall  be  in  force  and  effect 
from  and  after  its  passage  and  approval." 

Was  this  act  authorized  under  the  constitu- 
tional principles  we  have  stated,  and  was  It 
valid  to  confer  Jurisdiction  upon  the  district 
court  over  the  persons  of  the  sureties  on  said 
.appeal  bond?  Mr.  Cooley  says:  "The  prin- 
ciples, then,  upon  which  the  process  Is  baaed 
are  to  determine  whether  it  is  'due  process' 
or  not,  and  not  any  considerations  of  mere 
form.  Administrative  and  remedial  process 
may  be  changed,  from  time  :o  time,  but  only 
with  due  regard  to  the  landmarks  established 
for  the  protection  of  the  citizen.  When  the 
government,  through  :ts  established  agencies. 
Interferes  In  the  title  to  one's  property,  or  with 
his  Independent  enjoyment  of  It,  and  .ts  ac- 
tion is  called  In  question  as  not  In  accordance 
with  the  law  of  the  land,  we  are  to  test  its 
validity  by  those  principles  of  civil  liberty  and 
constitutional  protection  which  have  become 
established  in  our  system  of  laws,  and  not 
generally  by  rules  that  pertain  to  forms  of 
procedure  merely.  Dtie  process  of  law.  In 
each  particular  case,  means  such  an  exertion 
of  the  powers  of  goverimient  as  the  settled 
maxims  of  law  permit  and  sanction,  and  un- 
der such  safeguards  for  the  protection  of  Indi- 
vidual rights  as  those  maxims  prescribe  for 
the  class  of  cases  to  which  tbe  one  in  question 
belongs."  Ck)oley,  Cast.  I4m.  434.  While, 
as  we  have  said,  no  person  can  be  deprived  of 
liberty  or  property  except  by  "dne  process  of 
law,"  which  means  by  due  course  of  legal  pro- 
ceedings In  accordance  with  established  prin- 
ciples and  settled  maxims,  yet  what  consti- 
tutes due  process  of  law  may  differ  with  dif- 
ferent classes  of  cases.  While  every  man  has 
a  right  to  require  that  his  own  controversies 
shall  be  Judged  by  the  same  rules  which  are 
applied  In  the  ccmtroversies  of  his  neighbors, 
the  necessity  for  general  rules  is  not  such  as 
to  preclude  the  legislature  from  establishing 
special  rules  for  particular  classes  of  cases, 
provided  the  particular  cases  range  them- 
selves under  some  general  rule  of  legislative 
power;  and  hence  there  are  a  number  of  class- 
es of  cases  where  the  property  of  the  citizen 
may  be  taken  without  the  actual  service  of  or- 
dinary process  upon  him,  or  without  his  ever 
actually  having  his  day  In  court;  and  legisla- 
tive enactments  providing  for  such  procedure 
have  been  sustained  as  not  In  violation  of  any 
constitutional  right  of  inhibition.  Proceed- 
lugs  in  admiralty  and  In  attachments  against 
the  property  of  nonre-sident  debtors  are  iUus- 
trntlous. 

The  right  of  the  legislature  to  provide  a  sub- 
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stitute  service  for  that  of  ordinary  process  as 
a  notice  by  one  party  In  coutroversy  to  another 
>n  certain  classes  of  cases  has  been  upheld, 
and  the  jurisdiction  founded  thereon  main- 
tained. In  Re  Empire  City  Bank,  18  N.  Y. 
199,  It  was  said:  "It  may  be  admitted  that  a 
statute  which  could  authorize  any  debt  or  dam- 
ages to  be  adjudged  against  a  person  upon 
purely  ex  parte  proceedings  without  a  pre- 
tense of  notice,  or  any  provision  for  defending, 
would  be  a  violation  of  the  constitution,  and 
be  void;  but  who-e  the  legislature  has  pre- 
sented a  kind  of  notice  by  which  it  is  reason- 
ably probable  that  the  party  proceeded  against 
will  be  apprised  of  what  Is  going  on  against 
him,  and  an  opportunity  Is  afforded  him  to  de- 
fend, I  am  of  opinion  that  the  court  has  not 
the  power  to  pronounce  the  proceedings  ille- 
gal." Jones  V.  Drisklll,  94  Mo.  190,  7  S.  W. 
Ill;  Campbell  v.  Evans,  45  N.  Y.  356.  Where 
a  statute  provides  for  the  taking  of  certain 
security,  and  authorizes  a  judgment  to  be  ren- 
dered upon  it  on  motion,  without  process,  the 
party  entering  into  the  security  must  be  un- 
derstood to  assent  to  the  conditions,  and  to 
waive  process,  and  consent  to  judgment. 
Chappee  v.  Thomas,  5  Mich.  63;  Pratt  v.  Don- 
ovan, 10  Wis.  378;  Whitehurst  v.  Coleen,  63 
111.  247.  On  the  principle  of  these  cases  many 
statutes  which  provide  for  summary  proceed- 
ings by  motion,  and  with  and  without  notice, 
for  judgment  upon  appeal  bonds  and  securi- 
ties, have  been  held  valid;  and  we  have  no 
doubt  of  the  constitutionality  of  the  act  of 
the  legislature  of  this  territory  above  quoted 
as  to  appeal  bonds  entered  Into  and  execut- 
ed since  the  enactment  of  the  law.  But  Is  it 
valid  to  sustain  a  judgment  upon  such  bond 
executed  before  it  went  into  effect?  As  a  gen- 
eral rule,  every  state  has  complete  control 
over  the  remedies  which  It  offers  to  suitors  in 
Us  courts.  The  right  to  a  particular  remedy 
is  not  a  vested  right.  The  exceptions  to  this 
nile  are  those  peculiar  cases  In  which  the 
remedy  Is  a  part  of  the  right  Itself.  The  state 
may  change  or  abolish  old  remedies  and  sub- 
stitute new,  or  even  without  substituting  any, 
If  a  reasonable  remedy  still  remains.  Nor  has 
a  party  a  vested  right  In  the  procedure  for  his 
defense  which  will  prevent  changes  in  such 
procedure  which  do  not  affect  his  substantial 
rights.  There  is  no  doubt  of  the  right  of  the 
legislature  to  pass  statutes  which  may  reach 
back  to  and  affect  prior  transactions,  provid- 
ed that  no  other  objection  exists  to  them  than 
their  retrospective  character.  There  are  nu- 
merous cases  which  hold  that  retrospective 
laws  are  not  obnoxious  to  constitutional  objec- 
tion, while  In  others  they  have  been  held  to  be 
void;  the  distinction  In  the  several  cases  be- 
ing based  upon  the  question  whether  they  did 
or  did  not  Impair  the  obligations  of  the  con- 
tracts of  the  parties,  or  change  their  substan- 
tial rights,  and  the  rule  is  well  established.  In 
relation  to  changes  of  judicial  remedies  and 
procedure,  that  whatever  the  legislature  might 
have  dispensed  with  by  prior  statiite,  then  It 
la  not  beyond  the  power  of  the  legislature  to 


dispense  with  It  by  a  subsequent  statute;  and. 
If  the  change  consists  in  the  mode  or  manner 
of  doing  some  act  which  the  legislature  might 
have  made  immaterial  by  prior  law,  it  is  equal- 
ly competent  to  :nake  the  same  Immaterial  by 
a  subsequent  law.  It  follows  that  If  the  leg- 
islature might,  by  a  prior  law,  have  provided 
Tor  dispensing  with  the  ordinary  process  of 
the  court,  in  order  to  give  jurisdiction  to  the 
court  over  the  persons  of  sureties  upon  appeal 
bonds,  and  substituted  therefor  such  notice 
as  is  provided  In  the  act  of  1895,  or  to  dispense 
with  such  process  and  notice,  and  make  the 
execution  of  the  bond  to  give  jurisdiction  to 
the  court  over  their  persons  In  the  cause 
wherein  It  was  made,  then  we  cannot  see  why 
It  was  not  competent  for  the  legislature  to  pro- 
vide the  procedure  which  they  have  provided, 
and  why  It  is  not  operative  and  valid  to  au- 
thorize the  proceedings  had  In  this  case.  In- 
dividuals entering  into  contracts  cannot  bind 
the  hands  of  the  state  as  to  the  organization  of 
Its  courts  or  their  procedure  so  long  as  such 
organization  or  procedure  does  not  interfere 
with  their  contractual  obligations,  or  deprive 
them  of  an  effective  remedy  thereon.  It  Is 
true  that  this  statute  does  not  provide  for  giv- 
ing any  notice  to  the  sureties  on  such  braids, 
but  only  provides  for  a  notification  to  tlie  ap- 
pellant that  a  Judgment  on  the  bond  will  be 
moved  for;  but  the  legislature  might  have  pro- 
vided for  dispensing  with  notice  to  any  or  all 
the  parties  to  the  bond,  and  have  provided 
that  the  making  and  filing  of  the  bond  in  the 
cause  would  be  sufficient  to  give  jurisdiction 
to  the  court;  and  as  to  the  sureties  that  Is,  In 
effect,  what  this  statute  does.  The  statute 
had  been  In  force  for  months  after  they  gave 
their  bond,  and  before  judgment  was  taken 
thereon.  They  had  been  actually  notified  of 
the  pendency  of  the  motion,  and  as  to  the 
time  when  it  would  be  considered.  By  mak- 
ing the  bond,  and  by  operation  of  this  law,  they 
were  In  court,  and  the  court  nUght  lawfully 
render  judgment  against  them.  This  being 
our  conclusion,  and  there  being  no  other  oror 
assigned,  it  foUoT^'s  tliat  the  judgment  of  the 
court  below  must  be  affirmed.  It  is  so  order- 
ed. 

DAIiE,  0.  J.,  having  presided  In  the  court 
below,  not  sitting.  BIEHER  and  McATEE, 
JJ.,  concur. 

KEATON,  J.  (dissenting).  As  T  do  not 
agree  with  my  associates  In  the  conclusions 
reached  upon  the  questions  decided  in  this 
case,  and  as  they  are  of  more  than  ordinary 
Importance,  I  feel  it  my  duty  to  state  the 
reasons  for  my  noneoncurrence,  although  lim- 
it of  time  requires  that  I  do  so  very  briefly. 
The  principles  enunciated  by  the  supreme 
court  of  the  United  States,  Freeman  on  Judg- 
ments, and  Judge  Cooley  In  his  incomparable 
work  on  Constitutional  Limitations,  contain- 
ed in  the  first  part  of  the  foregoing  opinion, 
meet  with  my  unqualified  approval,  bnt  I 
believe  them  utterly  repugnant  to  the  hold- 
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In^r  tha:  chapter  31,  Sees.  Lawn  Okl.  1805,  Is 
constitutional  and  valid.  It  will  be  observed 
that  no  notice  whatever  upon  the  sureties 
who  are  to  be  bound  by  the  Judgment  en- 
tered Is  provided  for  In  said  chapter.  The 
provision  that  notice  shall  be  served  upon  the 
appellant  Is  ridiculous,  as  he  Is  already  bound 
by  the  original  judgment.  To  uphold  this  law 
will  be  to  encourage  other  legislation  of  this 
character,  and  It  will  require  but  one  step 
further  by  the  legislature  In  this  direction  to 
enact  that  the  supreme  court  of  this  terri- 
tory, upon  afflrmlng  a  judgment  against  an 
appellant  or  plaintiff  in  error,  shall  also  en- 
ter up  Judgment  against  his  bondsmen,  and 
that  the  probate  courts  shall,  upon  the  breach 
of  their  duties,  enter  up  judgment  against  the 
bondsmen  of  executors  and  administrators, 
as  the  sureties  on  both  these  classes  of  bonds 
bind  themselves  that  their  principal  will  per- 
form the  orders  and  judgments  of  the  re- 
spective courts.  I  think  such  legislation  fun- 
damentally wrong,  and  In  violation  of  our 
constitutional  provision  guarantying  that  the 
property  of  no  Individual  shall  be  taken  with- 
out due  process  of  law.  Suppose,  for  In- 
stance, that  the  alleged  snrety  on  the  bond 
In  an  appeal  from  a  Justice  to  the  district 
court  never.  In  fact,  executed  said  bond.  Is 
It  due  process  of  law  to  enter  Judgment 
against  blm,  and  Issue  an  execution  thereon, 
and  require  him  to  resort  to  the  extraordinary 
remedy  of  Injunction,  and  assume  the  bur- 
dens of  advancing  costs  and  giving  indemni- 
fying bonds,  in  order  to  protect  his  proper- 
ty from  sale  under  said  execution?  Suppose, 
again,  that  such  an  alleged  surety  should,  by 
accident  or  otherwise,  learn  of  the  Intended 
proceeding  upon  the  motion  of  the  appellee 
to  enter  judgment  against  him,  and  should 
appear  in  the  court,  and  set  up  the  fact  that 
he  never  executed  the  bond,  or  that  same  was 
executed  by  fraud  or  mistake,  or  all^e  any 
other  competent  defense  to  such  proceeding, 
and  demand  a  trial  by  jury,  could  the  court 
grant  same  on  the  summary  proceeding  pro- 
vided for  In  said  chapter?  If  not,  then  how 
can  the  provisions  thereof  be  declared  valid 
under  said  constitutional  guaranty?  The 
same  difficulties  will  arise  where  the  condi- 
tions of  said  bonds  are  Illegal,  or  for  any  oth- 
er cause  not  binding  upon  those  who  exe- 
cuted them  as  sureties.  Suppose,  further, 
that  a  surety  upon  such  bond  should  die  aft- 
er the  execution  thereof,  and  before  the  date 
of  final  Judgment  In  the  district  court  against 
the  appellant,  would  It  be  due  process  of 
law  for  the  district  court  to  proceed  to  enter 
up  Judgment  against  the  deceased?  Under 
the  provisions  of  said  chapter  there  Is  no 
possible  way  for  the  court  to  know  whether 
the  surety  In  living  or  dead,  as  no  notice  of 
any  kind  is  required  to  be  served  upon  such 
snrety  to  bring  him  Into  court.  But  sup- 
pose the  court  should,  in  some  way,  ascertain 
the  fact  of  the  surety's  death,  would  it  be  the 
court's  dut.v,  under  said  cliapter.  to  enter  up 
Judgmmt  against  the  heirs  or  the  deceased. 


or  his  administrator  or  executor?  I  think  the 
provisions  of  this  chapter  wholly  repugnar.t 
to  reason  and  common  sense,  as  well  as  vio- 
lative of  our  organic  law,  and  can,  therefore, 
never  give  my  assent  to  upholding  same.  It 
is  clear  to  my  mind  that  a  surety  upon  an  ap- 
peal bond  Is  as  much  entitled  to  have  his  day 
in  court  as  a  surety  on  any  other  class  of 
legal  obligations.  In  fact,  some  of  the  most 
Important  litigation  of  the  day  grows  out  of 
the  Interpretation  to  be  given  to  just  such 
bonds,  and  the  question  of  the  liability  of 
the  sureties  thereon.  In  entering  my  dissent 
In  this  case  I  freely  admit  that  there  is  con- 
8id«»ble  respectable  authority  (perhaps  the 
majority  of  the  decided  cases)  sustaining  the 
position  taken  by  the  majority  of  this  court; 
but  I  cannot  give  my  assent  to  the  reasons 
given  or  the  conclusions  reached  therein.  In 
Chappee  v.  Thomas,  5  Mich.  53,  cited  in  the 
opinion  of  the  majority  of  this  court,  the  rea- 
soning upon  which  a  similar  statute  was  sus- 
tained is  as  follows:  "The  bond  is,  we  thhik, 
to  be  read  in  all  respects  as  if  the  whole  of 
the  statute  in  reference  to  the  appeal,  the 
bond,  and  mode  of  entering  up  Judgment  up- 
on It  wore  recited  at  large  in  the  bond.  And 
in  this  view  it  becomes  a  direct  and  bindbig 
assent  to  and  authority  for  the  entry  of  the 
judgment  in  this  manner,  and  stands  upon  a 
principle  analogous  to  that  of  a  warrant  of 
attorney.  It  Is  true  the  authority  is  here 
given  to  the  court,  instead  of  one  of  its  offi- 
cers, as  the  attorney  of  the  party,  but  this 
is  a  difference  of  form,  rather  than  of  sub- 
stance." It  may  be  said  in  this  connection, 
however,  that  Chief  Justice  Martin  took  no 
part  in  said  decision.  From  an  examination 
of  the  opinion  In  Chappee  v.  Thomas,  arsprti,  it 
will  be  readily  observed  that  the  reasoning 
therein  does  not  answer  any  of  the  objec- 
tions above  suggested  to  such  a  law  as  the 
one  sustained  by  that  and  a  majority  of  this 
court.  In  the  case  of  Pratt  v.  Donovan,  10 
Wis.  378,  the  supreme  court  of  that  state; 
after  assigning  practically  the  same  reasons 
for  sustaining  a  similar  law  as  those  assign- 
ed in  the  opinion  of  the  supreme  court  of 
Michigan  In  Chappee  v.  Thomas,  supra,  at- 
tempts to  answer  some  of  the  writer's  objec- 
tions thereto  in  the  following  language: 
"And  I  think  It  is  no  objection  to  this  view 
to  say  that  the  undertaking  might  be  forged. 
The  decision  is  placed  upon  the  fact  that 
the  tmdertaklng,  assuming  It  genuine,  fah-ly 
amounts  to  a  consent  to  the  entry  of  judg- 
ment And  we  think  the  validity  of  the  law 
is  tq  be  tested  on  this  assumption.  And,  if 
correct  in  the  position  that  the  undertaking 
Is  a  consent,  the  fact  that  it  might  be  forged 
does  not  invalidate  the  law.  A  cognovit 
might  be  forged;  an  attorney  might,  without 
authority,  consent  to  a  Judgment,  or  one  per- 
son might,  by  collusion,  be  sued  for  another, 
and  consent  to  judgment.  In  all  such  cases 
the  party  wronged  would  undoubtedly  be  en- 
titled to  his  remedy  on  a  proper  application 
to  the  court.    But  we  think  the  posalbillty  of 
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such  a  forgery  or  false  personation  does  not 
inTalidate  the  law  authorizing  jud^rments  by 
consent.  The  law  proceeds  on  the  assumption 
that  the  consent  Is  genuine,  and  on  that  as- 
sumption its  validity  is  to  be  determined." 
The  above  is  not  a  satisfactory  answer  to  said 
objections.  If  courts  could  assume  all  writ- 
ten Instruments  to  be  genuine  and  subsisting, 
then  they  could  uphold  a  law  providing  for 
the  entry  of  Judgiuent  against  parties  exe- 
cuting promissory  notes  by  simply  bringing 
the  notes  into  court,  and  exhibiting  them, 
without  requiring  any  notice  whatever  to  be 
served  upon  the  parties  proceeded  against 
It  Is  true  that  the  signatures  to  the  note  may 
be  forged,  or  the  note  may  have  been  paid,  m 
the  makers,  or  some  of  them,  released,  or 
some  other  valid  defense  to  said  note  may 
exist;  but  the  same  may  be  true  as  to  the 
liability  of  sureties  on  an  appeal  bond.  Such 
sureties  may  have  paid  the  judgment  against 
their  principal.  They  may  have  been  releas- 
ed by  the  appellee,  or  tbe  c<mditions  of  the 
bond  may  be  wholly  insufficient  to  bind  them, 
or  their  signatures  thereto  may  have  been 
forged,  yet  Judgment  is  to  be  entered  against 
them  upon  the  mere  motion  of  the  appellee, 
and  without  any  notice  whatever  to  them. 
The  decision  in  Pratt  v.  Donovan  was  by  a 
divided  court,  Paine,  J.,  writing  the  opinion, 
which  was  cwicurred  in  by  Dixon,  C.  J.,  with 
Justice  Cole  dissenting.  I  think  the  doctrine 
announced  and  adhered  to  by  the  supreme 
court  of  Kentucky,  which  Is  practically  op- 
posite to  that  contained  In  the  majority  opin- 
ion herein,  the  correct  one.  See  Hughes  v. 
Hughes,  4  T.  B.  Mon.  43.  And  Smith  v. 
Smith,  1  How.  (Miss.)  102,  is  also  directly  in 
point  as  supporting  the  same  doctrine.  In  all 
of  the  cases  cited  in  the  opinion  concurred  In 
by  the  majority  of  the  court  the  liability  of 
the  sureties  is  based  upon  the  proposition 
that  such  sureties  most  have  known  the  law 
when  they  signed  the  obligation,  and  that 
the  law  therefore  became  as  much  a  jwrt  of 
their  obligation  as  if  written  into  the  bond. 
In  fact,  this  is  the  only  theory  upon  which 
such  a  statute  can  possibly  be  uphoM,  and  In 
the  case  at  bar  no  such  law  e.Kisted  when 
the  sureties  incurred  the  liability  on  the  bond. 
It  cannot,  then,  be  said  that  at  the  time  of 
the  execution  of  the  undertaking  such  law 
became  a  part  thereof,  but  the  majority  of 
the  court  hold  that  whatever  the  leqglslature 
could  have  legally  enacted  prior  to  tbe  exe- 
cution of  tbe  bond  as  to  the  procedure  which 
should  be  employed  in  procuring  Judgment 
against  the  sureties  thereon  could  be  enacted 
subsequently  thereto,  and  made  binding  up- 
on such  sureties.  This,  in  my  opinion,  can- 
not be  sustained  in  reason  or  authority,  even 
if  It  should  be  conceded  that  the  act  in  ques- 
tion is  valid  as  to  bonds  executed  subsequent 
to  its  enactment.  I  agree  that  the  procedure 
as  to  the  manner  of  bringing  said  sureties 
into  court  could  be  changed  by  the  legisla- 
ture subsequently  to  the  inception  of  their 
liability  on  said  undertaking,   provided  the 


mode  of  procedure  subsequently  enacted  re- 
qtilred  that  they  be  given  actual  notice  of  thi- 
proceedings  against  them  by  which  the  Judg- 
ment against  the  principal  in  the  undertak- 
ing should  also  become  a  Judgment  against 
them;  but  I  can  go  no  further,  and  feel  that 
I  am  supported  by  sound  principles  of  law. 
Entertaining  these  views,  I  hold  that  the 
statute  in  question  should  be  declared  uneou- 
stitutlonal  and  void,  and  especially  so  regard- 
ing the  liability  of  the  sureties  on  tlie  appeal 
bond  In  question. 


McCOIiGAN  et  al.  v.  TERUITORY  et  al. 
(Supreme  Court  of  Oklahoma,     .luly  30.  189i.i 

RecOOSIZAXCES— P«KTIE8— DkMI'HRER. 

1.  The  territory  of  Oklahoma  is  a  proi>er  party 
plaintiff  to  bring  an  action  on  a  forfeite<l  n.'<x)»jiii- 
zaaoe. 

2.  Demurrer  is  not  the  projier  method  by  which 
to  object  to  a  suit  against  a  defendant  by  initials 
instead  of  by  bis  Christian  u:iue. 

(Syllabus  by  tbe  C'ourt.) 

Appeal  from  district  court,  Oklahoma  coun- 
ty; before  Justice  Henry  W.  Scott, 

Action  by  the  territory  and  Oklahoma  comi- 
ty against  Thomas  McCoIgan  and  others  on 
a  forfeited  recognizance.  From  a  judgment 
for  plaintiffs,  defendants  api)eal.    Afflrmeil. 

Amos  Green  &  Son,  for  appellants.  J.  L.. 
Brown,  Co.  Atty.,  for  appellees. 

BIERER,  J.  This  action  was  brought  m 
the  name  of  the  territory  and  Oklahoma  coun- 
ty, as  plaintiflFs,  against  W.  H.  Carr,  George 
Smith,  Thomas  McColgan,  and  WllUam  T. 
James,  upon  a  forfeited  recognizance  given 
by  Carr  as  principal  and  the  otlier  defendants 
as  sureties  for  the  api)earance  of  Carr  before 
the  district  court  of  Oklahoma  couut.v  on  a 
charge  of  aiding  and  abetting  prisoners  to  es- 
cape from  jail.  The  errors  assigned  are  to 
the  decisions  of  the  court  in  overruling  the 
demurrers  of  tbe  defendants.  It  is  claimed 
that  there  was  a  misjoinder  of  the  territoiy  of 
Oklahoma  as  a  party  plaintlfF.  and  that  the 
territory  was  not  a  proper  party  plaintiff,  and 
had  no  capacity  to  sue  In  this  cause;  and  that 
no  Judgment  could  be  rendered  for  the  terri- 
tory, because  the  money  to  be  recovered  on 
this  Judgment  does  not  go  to  the  territory,  but 
to  the  cotmty,  tor  the  benefit  of  the  school 
fund;  and  that,  therefore,  the  county  is  tbe 
only  proper  party  plaintiff.  The  Judgment 
was  rendered  In  favor  of  the  territory  of  Ok- 
lahoma, the  case  being  dropped  as  to  Okla- 
homa county. 

There  was  no  error  In  overruling  the  demur- 
rers. The  Code  does  not  require  that  in  all 
cases  suits  shall  be  brought  in  the  name  of 
the  real  party  In  interest.  General  section 
3888,  St.  1883  (section  26  of  the  chapter  on 
Civil  Procedure),  provides:  "Every  action 
must  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provid- 
ed In  section  twenty -eight;  but  this  section 
shall  not  be  deemed  to  authorize  the  assign- 
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ment  of  a  thing  In  action,  not  arising  out  of 
contract."  General  section  3900  (section  28 
of  the  Code  of  Civil  Procednre)  provides  that: 
"An  executor,  administrator,  guardian,  trus- 
tee of  an  express  trust,  a  i)erson  with  whom, 
or  In  whose  name,  a  contract  Is  made  for  the 
benefit  of  another,  or  a  person  expressly  au- 
thorized by  statute,  may  bring  an  action  with- 
out Joining  with  him  the  person  for  whose 
benefit  It  is  prosecuted."  Section  5503,  un- 
der which  the  recognizance  sued  on  was  giv- 
en, provides  for  such  undertakings  being  made 
In  the  name  of  the  territory;  and  the  terri- 
tory, we  think,  should  be  held  to  be  a  per- 
son, and  therefore  authorized  to  sue  as  one 
In  whose  name  a  contract  Is  made  for  the  ben- 
efit of  another,  within  the  meaning  of  this 
section  28. 

The  only  other  complaint  Is  that  the  de- 
fendant James  was  sued  by  his  initials,  "Wm. 
T.  James."  This  suit  was  brought  against 
the  defendant  In  the  same  name  in  which  he 
signed  the  bond  sued  on,  and  in  which  he  also 
filed  his  demurrer  when  he  appeared  In  the 
action  in  the  district  court,  and  made  com- 
plaint because  he  was  so  sued.  If  the  name 
is  sufficient  for  him  to  do  business  In  and  to 
appear  to  an  action  In,  It  would  seem  that  it 
ought  to  be  a  sufficient  name  also  by  which 
he  might  be  sued.  As  a  matter  of  law,  bow- 
ever,  it  Is  a  good  practice  to  always  sue  par- 
ties In  their  Christian  names,  and  parties 
ought  ordinarily  to  be  so  sued  where  their 
Christian  names  are  kno^n.  The  presenta- 
tion of  a  demurrer,  however.  Is  not  the  proper 
way  to  present  the  objection  of  a  defendant 
to  his  being  sued  by  his  initials.  Slocum  v. 
McBride.  17  Ohio,  607.  Finding  no  errov  In 
the  record,  the  Judgment  of  the  court  is  af- 
firmed, with  costs.  All  the  Justices  concur- 
ring. 


ATCHISON'.  T.  &  S.  F.  RY.  CO.  v.  WIGGINS, 
County  Treasurer,  et  al. 

(Supreme  Court  of  Olilahoma.     July  30,  1897.) 
Illegal  Tax— Isjonction — ISi'pficien-ct  of  Pbti- 

TIOX. 

1.  A  petition  which  alleges  facta  to  show  that 
a  tax  levy  of  14  niills  for  the  purpose  of  paying 
the  salanes  of  comity  officers  for  the  ensuing 
year  was  made  by  the  board  of  county  commis- 
sioners, when  8  mills  would  be  more  than  suffi- 
cient for  such  purpose,  and  that  plaintiff  has  paid 
8  mills  of  the  tax,  and  that  the  county  treasure' 
is  threatening  to  collect  and  will  issue  his  war- 
rant for  the  collection  of  the  balance  of  the  tax 
so  levied  unless  enjoined  from  so  doing,  states  a 
good  cause  of  iiction,  and  it  is  error  to  sustain  a 
demurrer  to  such  a  petition. 

2.  A  tax  levy  which  is  clearly  in  excess  of  the 
amount  which  the  board  of  county  commiisioners 
are  authorized  lo  levy  for  a  particular  purpose,  is 
Illegal. 

3.  The  remedy  by  injunction  is  one  provided  by 
law  to  restrain  the  threatened  enforcement  of  an 
illegal  tax. 

(Syllabus  by  the  Court.) 

Error  from  district  court.  Woodward  county; 
before  Justice  Frank  Dale. 

Action  by  the  Atchison.  Topeka  &  Santa  F6 
Railway    Company   against   £.    S.   Wiggins, 


county  treasurer  of  Woodward  county,  and 
others.  Judgment  for  defendants,  and  plain- 
tiff brings  error.    Reversed. 

Henry  E.  Asp,  J.  W.  Shartel,  and  J.  R.  Cot- 
tlngham,  for  plaintiCt  hi  error.  B.  B.  Smith, 
Co.  Atty.,  and  R.  J.  Kay,  for  defendants  In  er- 
ror. 

BIERER,  J.  The  plaintUf  brought  its  action 
In  the  district  court  of  Woodward  county  on 
the  4th  day  of  May,  1897,  Its  petition  being  as 
follows: 

"In  This  District  Court  of  Woodward  Coun- 
ty, Oklahoma  Territory.  The  Atchison,  Tope- 
ka &  Santa  F6  Railway  Company,  Plahitifl" 
against  E.  S.  Wiggins,  as  County  TreaKure;* 
of  the  County  of  Woodward  and  Territory  of 

C^lahoma,  and  A.  Ingalls,  W.  W.  Carter,  and 
B^ward  Claunch,  the  Board  of  County  Com- 
missioners of  the  County  of  Woodward  and 
Territoiy  of  Oklahoma,  Defeudanta.  Petition. 
Comes  now  the  plaiutifT,  and  for  its  caose  of 
action  against  the  said  defendants  alleges  and 
avers:  That  heretofore,  and  in,  to  wit,  the 
year  1896,  It  was,  and  is  now,  a  corporation 
duly  organized  and  existing  under  the  laws  of 
the  state  of  Kansas,  and  owned,  possessed 
controlled,  and  operated  a  certain  line  of  rail- 
way Into  and  through  the  county  of  Wood- 
ward and  territory  ot  Oklahoma,  anc;  that  the 
board  of  railway  assessors  of  said  territory  for 
the  year  1896  assessed  all  the  railroad  proper- 
ty of  the  said  plaintiff  in  said  Woodward  coun- 
ty at  and  for  the  sum  of  three  bimdred  five 
thousand  five  hundred  thirty-two  and  i^/ioo 
dollars  ($305,532.12),  and  that  thereafter  levies 
of  various  taxes  for  various  territorial,  county, 
and  municipal  purposes  were  levied  for  the 
same  year,  and  that  the  said  board  of  county 
commissioners  for  said  county  att«npted  to 
levy  for  said  county  for  the  purpose  of  pay- 
ing county  salaries  a  levy  of  fourteen  mills  on 
the  dollar  valuation  of  the  said  county,  and 
that  the  total  assessed  valuation  of  the  said 
county  is  the  sum  and  amount  of  seven  hun- 
dred one  thousand  dolhu-s  ($701,000),  Includ- 
ing the  property  of  this  plaintiff  so  assessed 
for  taxation  In  said  county,  and  that  the  total 
salaries  to  be  paid  out  of  the  salary  fund  of 
said  county,  as  fixed  and  established  by  law 
for  the  year  1896,  was  only  the  sum  of  four 
thousand  two  hundred  dollars  ($4,200),  and 
that  as  against  said  sum  there  was  the  sum 
of  at  least  one  thousand  four  hundred  dollars 
($1,4(X))  arising  from  saloon  licenses  and  other 
sources  than  the  ordinary  taxation  to  be  ap- 
plied thereto  and  credited  thereon.  That  the 
tax  levy  so  made  for  the  purpose  of  paying 
county  salaries  by  the  said  board  of  county 
commissioners  on  the  property  of  this  plaintiff 
alone  amounted  to  the  sum  of  four  thousand 
two  hundred  seventy-seven  and  **/xoo  dol- 
lars ($4,277.44),  and  being  more  than  sufficient 
to  pay  and  discharge  all  of  the  county  salaries 
properly  chargeable  to  said  fund,  and  that  the 
said  levy  of  taxes  on  the  taxable  property  of 
said  county  for  county  salaries  was  more  than 
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double  the  amotmt  necessary  to  pay  each  and 
all  of  said  salaries,  and  that  a  levy  of  nine 
uiiUs  is  more  than  sutficient  to  raise  all  suffl- 
clent  and  necessary  revenue  to  pay  all  of  the 
charges  properly  chargeable  to  the  said  county 
salary  fund,  including  twenty-five  per  cent,  for 
contemplated  delinquent  taxes.  That  the  said 
plaintiff  has  paid  of  Its  said  taxes  eight  mills, 
levied  for  such  purpose,  and  all  of  Its  other 
taxes  etcept  six  mills  of  the  said  levy  so  levied 
for  the  purpose  of  paying  said  county  salaries, 
which  said  sum  Is  excessive,  illegal,  and  un- 
just, and  which  said  sum  the  said  county 
treasurer  of  said  county  is  now  tbreatvniug  to 
collect,  and  will  Issue  his  warrant  for  the  col- 
lection thereof,  and  causa  the  same  to  be  lev- 
led  on  the  property  of  this  plaintiff,  unless  re- 
strained from  so  doing.  That  plaintiiT  has  no 
other  adequate  relief  at  law,  and  therefore 
prays  that  the  said  defendants,  and  each  of 
them,  be  perpetually  enjoined  from  collecting 
or  attempting  to  collect,  or  issuing  nny  war- 
rant for  the  collection  of,  the  sum  of  one  thou- 
sand eight  hundred  and  thirty-one  dollars 
($1,S31)  of  the  said  unlawful  levy  so  ns  afore- 
said made  for  the  purpose  of  paying  county 
salaries,  and  that  the  plaintiff  in  the  mean- 
time be  granted  a  temporary  Injunction  against 
the  collection  of  said  sum,  and  on  the  final 
hearing  thereof  that  the  said  injunction  may 
be  made  perpetual.  Henry  E.  Asp,  John  W. 
Shartel,  J.  R.  Cottingham,  Houston  &  Marum, 
Attorneys  for  Plaintiff. 

"Territory  of  Oklahoma,  Logan  County— ss.: 
J.  R.  Cottingham,  of  lawful  age,  being  first 
duly  sworn,  upon  his  oath  deposes  and  says 
he  is  one  of  the  attorneys  for  the  plaintiff  In 
the  above  action;  that  he  has  read  the  above 
petition,  and  knows  the  contents  thereof,  and 
each,  all,  and  every  of  the  allegations  therein 
contained  are  true.    J.  R.  Cottingham. 

"Subscribed  in  my  presence,  and  sworn  to 
before  me,  this  3d  day  of  May,  1897.  [Seal.] 
Elizabeth  Parsons,  Notary  Public. 

"My  commission  expli-es  Jan'y  20,  1901." 

And  upon  this  petition  a  temiwrary  order  of 
Injunctiou  was  granted.  The  defendants  de- 
murred to  the  petition  upon  the  ground  that 
It  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  This  demurrer  was  sus- 
tained, and  judgment  rendered  for  the  defend- 
ants dissolving  the  temporary  order,  and  de- 
nying the  injunction,  and  for  costs;  and  the 
sole  question  is,  does  this  petition  state  n  cause 
of  action?  A  part  of  section  3,  art.  2,  c.  43,  of 
the  Se.<!Sion  Laws  of  the  territory  of  1895,  pro- 
vides: "At  the  regular  meeting  in  .July  of  each 
year  the  board  of  county  commissioners  shall 
prepare  an  itemized  estimate  of  the  necessary 
expenses  of  the  county  during  the  ensuing 
year,  including  the  amount  necessary  to  meet 
outstanding  Indebtedness,  as  evidenced  by 
bonds  legally  issued  and  the  Interest  thereon, 
and  such  estimate  shall  state  the  amount  of 
revenue  necessary  to  be  raised  for  each  fund, 
and  the  rate  of  levy  necessary  to  raise  such 
estimated  revenue,  with  twenty-five  iK>r  cent, 
added  thereto   as   allowance   for   delinquent 


taxes.  Hie  levies  for  county  purposes  shall  be 
a  separate,  specific  and  sutficient  levy  for  thf 
payment  of  salaries;  a  levy  for  court  ex- 
l)pnscs  not  exceeding  three  mills;  for  support 
of  the  poor.  Including  Insane,  not  exceeding 
two  mills;  for  roads  and  bridges,  not  excei-d- 
Ing  two  mills;  for  county  supplies,  not  excwjd- 
Ing  three  mills;  for  contingent  fund,  not  ex- 
ceeding three  mills;  which  last  item  shall  In- 
clude all  county  expenses  not  properly  charge- 
able against  any  of  the  other  funds  hereinbe- 
fore provided  for;  and  for  a  sinking  fund,  to 
bo  paid  in  money,  such  rate  as  in  the  estima- 
tion of  the  lx»anl  of  cf>unty  commlssoners  will 
pay  oneyearsluterestonalloutstanding  bond- 
ed debt  of  the  county,  together  with  such  part 
of  the  principal  as  shall  be  by  law  required, 
such  fund  to  be  applied,  first,  to  the  payment 
of  the  Interest,  and  second,  to  the  payment  of 
the  i)rluclpal."  This  Is  the  statute  under  which 
this  levy  was  made,  and  it  Is  claimed  by  plain- 
tiff in  eiTor  that,  while  this  statute  makes  an 
express  limitation  upon  the  amount  of  thi- 
levies  which  the  board  of  county  commis.-iou- 
ers  can  make  for  certain  of  the  funds  providei". 
by  this  law,  and  makes  no  such  express  limita- 
tion upon  the  amount  of  the  levy  for  the  sala- 
ries of  county  ofilcers,  yet,  as  the  county  com- 
missioners are  given  authority  only  to  mako 
"a  separate,  specific,  and  sufficient  levy  for  the 
payment  of  salaries,"  they  have  no  .luthority 
to  levy  an  amount  which  is  clearly  In  excvss 
of  the  amount  required  to  pay  the  salaries  of 
the  county  officers  for  the  ensuing  year.  In 
our  judgment,  this  is  the  law.  The  power  to 
levy  taxes  is  a  sovereign  power,  reposed  in  the 
legislature,  and  delegated  by  It  to  municipal 
boards  or  officers,  to  be  exercised  for  an  ex- 
press purpose,  or  as  a  necessary  Incident  to 
the  exercise  of  some  power  clearly  granted. 
In  the  case  before  us  It  was  delegated  to  the 
board  of  county  commissioners  to  make  "a 
separate,  specific,  and  sufficient  levy  for  the 
payment  of  salaries"  of  the  officers  of  the 
county  "during  the  ensuing  year."  This  is  on 
authority  to  levy  annually  all  the  tax  that 
win  be  necessary  to  pay  one  year's  salary  of 
such  officers,  but  not  to  levy  in  one  year  suffi- 
cient for  two  or  ten  years.  Upon  existing  and 
appropriate  conditions  the  commissioners  may 
uuike  an  estimate  of  the  amount  necessary  to 
meet  the  payment  of  the  salaries  for  one  year, 
and  to  this  they  may  add  %  per  cent,  for  de- 
linquent taxes;  but  they  may  not  add  more 
than  200  per  cent.,  as  has  been  done  in  this 
cose.  If  the  allegations  of  the  petition,  admit- 
ted by  the  demurrer,  are  true,  or  1,000  per 
cent,  as  may  be  done  in  the  next  case.  With 
reference  to  several  other  levies  provided  for 
In  this  section  of  the  revenue  law,  there  is  an 
express  limitation  upon  the  amount  that  can 
be  levied  for  these  particular  purposes,  a  point 
beyond  which  the  commissioners  cannot  go, 
no  matter  what  the  urgency  of  the  demands  of 
the  Instance  may  be;  but  that  cannot  be  i-on- 
strued  to  make  the  wish  of  the  commissioners 
the  limit  of  their  levy  for  salaries.  The  limit 
of  the  levy  for  the  payment  of  salaries  may 
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be  much  more  dIfBcult  of  ascertainment  than 
for  tliesi'  funds  which  have  presprll>ed  bo.md- 
r.riis;  but  it  as  surely  exists,  and  iliat  may 
be  said  to  be  where  tlie  necessity  ceases,  wlu'?» 
enough  lias  bee'i  levied  to  meet  tlie  demand  on 
tlie  fund  for  the  yeai-.  It  Is  for  that  pui-pose 
tliat  this  public  exaction  Is  permitted,  and  when 
that  has  been  satisfied  the  exercise  of  the  :m- 
tiiorlty  is  complete.  The  complete  exercise  of 
power  furnishes  its  own  limitatiun  upon  the 
authority.  Wlien  what  has  been  done  is  all 
that  there  has  been  given  authority  to  do,  a 
limitation  Is  as  surely  presented  as  though 
stated  In  express  language.  A  clear  absence 
of  authority  to  do  an  official  act  has  always 
been  held  to  render  the  act  void.  This  petition 
alleges  that  the  assessed  valuation  of  the 
property  of  Woodward  county  for  the  year 
180C  is  $701,000,  and  that  the  total  salaries 
to  be  paid  out  of  the  salary  fund  for  that 
county  amount  to  $4,200,  and  that  as  against 
this  there  was  a  sum  of  at  least  $1,400,  aris- 
ing from  saloon  licenses  and  other  sources  of 
revenue  than  the  ordinary  taxation,  and  which 
is  to  be  applied  to  and  credited  on  this  palary 
fund.  This  would  leave  a  balance  of  $2,800 
to  be  raised  for  the  salary  fund  for  that  year 
by  the  levy  of  a  tax  by  the  board  of  county 
commissioners.  Add  the  25  per  cent,  allowed 
by  law  for  delinquent  taxes,  and  the  total 
amount  to  be  levied  would  be  $3,500.  A  14- 
mills  levy,  however,  would  amount  to  the  sum 
of  $9,814,  which  would  make  an  excess  of 
$6,314,— almost  twice  the  amount  of  the  levy 
which  the  commissioners  were  authorized  to 
make.  Such  an  excess  as  this  certainly  can- 
not be  supported  by  any  grant  of  authority  to 
the  board  of  county  commissioners  by  the 
fitatute  before  us,  and  the  enforcement  of  such 
a  tax  would  be  a  ruinous  exaction  upon  the 
property  of  the  county,  not  levied  for  the  pur- 
pose of  meeting  a  necessary  public  expense, 
the  principle  upon  which  tax  burdens  are  al- 
lowed to  be  laid.  A  levy  of  eight  mills,  which 
is  the  amount  the  plaintifC  alleges  it  has  paid 
of  this  tax  levy,  would  amount  to  $5,C08, 
which  would  be  ^,108  more  than  the  amount 
■which  is  alleged  to  be  sufficient  to  meet  the 
entire  salaries  to  be  paid  out  of  the  salary 
fund,  after  deducting  the  $1,400  raised  from 
saloon  Iicen.se.s  and  other  sources,  and  adding 
25  per  cent,  thereto  for  delinquent  taxes.  This, 
It  seems,  ought  to  be  sufficiently  liberal. 

The  determination  of  the  amount  of  the 
levy  for  the  salary  fund  undoubtedly  required 
computations  to  be  made,  based  upon  the 
amount  of  taxable  property  of  the  county,  and 
the  amount  of  the  salaries,  which  are  gradu- 
ated according  to  the  population  of  the  coun- 
ty; and  the  exercise  of  such  powers  In  the 
levy  of  a  tax  does  not  make  the  act  of  the 
county  commissioners  such  that  It  Is  beyond 
the  power  of  the  court  to  correct  mistakes 
made  in  the  determination  of  the  amount  of 
tax  necessary  to  meet  the  demands  of  the 
fund  for  which  the  levy  is  made;  and.  If  the 
levy  is  shown  to  be  clearly  excessive,  we  can 
^ee  no  reason  why  a  party  cannot  complain 


to  the  court,  and  have  the  unnecessary  ex- 
action upon  his  property  enjoined.  Upon 
principle  we  would  conclude  that  the  tax 
which  is  clearly  ex<-e8sive  is,  as  to  the  excess, 
illegal,  and  this  conclusion  is  as  strongly  sup- 
ported by  authority  as  it  is  sound  in  principle. 
In  the  case  of  Hurt  v.  Hamilton,  25  Kan.  7C, 
a  levy  of  12Vi  mills  was  made  for  the  pm-pose 
of  paying  certain  bridge  bonds  which  had 
been  issued  to  the  amount  of  $23,000.  It  was 
determined  that  $13,000  of  tliese  bonds  were 
legal,  and  tliat  a  levy  of  7  mlUs  was  sufficient 
to  pay  the  due  proportion  of  principal  and 
Interest  for  the  year  in  question,  and  the  bal- 
ance of  the  bonds  and  5'^  mills  of  the  levy 
were  enjoined.  In  the  ease  of  Commission- 
ers V.  Blake,  Id.  356,  a  levy  of  taxes  which 
was  made  to  pay  judgments  which  liad  been 
rendered  upon  unpaid  demands  of  the  county 
on  account  of  the  annual  expenses  of  the 
county  which  could  not  be  paid  out  of  tlie 
fund  provided  by  law,  and  which  had  been 
levied  to  its  limit  for  the  years  in  question, 
was  held  to  be  In  excess  of  the  power  of  the 
county  commissioners,  and  the  levy  was  en- 
joined as  Illegal.  In  the  case  of  Burlington 
&  M.  R.  R.  Co.  y.  Saunders  Co.  (Neb.)  19  N. 
W.  698,  it  appears  that  there  was  due  from 
the  county  the  sum  of  $1,765.22  on  account 
of  the  insane  fund,  and  tliis  was,  under  the 
law,  certified  by  the  superintendent  of  the 
insane  hospital  to  the  auditor  of  state,  and 
the  auditor  notified  the  county  clerk  of  the 
county  that  this  amount  was  due  from  the 
county,  and  the  board  of  county  commission- 
ers then  proceeded  to  levy  a  tax  to  pay  this 
amount  into  the  state  treasury.  An  excess- 
ive levy  was  made  by  tlie  commissioners  to 
meet  this  charge,  and  the  tax,  as  to  the  excess, 
was  enjoined.  It  is  stated  in  the  opinion: 
"The  testimony  shows  that  a  tax  of  one  mill 
on  the  dollar  for  the  year  named  will  produce 
considerably  more  than  $1,705.22.  As  the  tax 
is  levied  in  pursuance  of  an  express  provi- 
sion of  the  statute,  no  greater  sum  can  be 
levied  than  Is  expressly  authorized.  There- 
fore, to  the  extent  of  $1,765.22,  the  tax  is  sus- 
tained, and  all  in  excess  of  that  sum,  being 
levied  without  authority  of  law,  is  void,  and 
is  perpetually  ei^oined."  The  statute  under 
which  that  case  was  determined  provided 
that:  "The  board  of  county  commissioners 
shall  add  such  amount  to  the  next  state  tax  to 
be  levied  in  said  county,  and  pay  the  amount 
so  levied  into  the  state  treasury."  Comp.  St 
1881,  p.  307,  §  47.  In  this  case  U  provides 
that  the  levy  "for  county  purposes  shall  be  a 
separate,  specific,  and  sufficient  levy  for  the 
payment  of  salaries."  Sess.  Laws  Okl.  1895, 
c.  43,  art.  2,  {  3.  In  that  case,  as  in  this, 
there  was  no  express  limitation  upon  the 
amount  which  the  board  of  county  commis- 
sioners should  levy.  In  both  cases  the  board 
is  authorized  to  make  a  sufficient  levy  to  meet 
the  charge  on  the  particular  fund;  but  In 
that  case,  as  we  hold  in  this,  It  was  held  that 
"no  greater  sum  can  be  levied  than  is  ex- 
pressly authorized,"  and,  If  it  is  done,  the  col- 


Digitized  by 


vjoogle 


1022 


48  PACIFIC  REPOBTE& 


(Okl. 


lection  of  the  excess  may  be  enjoined.  In 
the  case  of  Libby  v.  Burnham,  15  Mass.  144, 
the  assessor  was  authorized  to  assess  for  one 
year  the  sum  of  $1,817.22,  when  he  assessed 
the  sum  of  $1,966.16,  and  for  another  year 
he  was  authorized  to  collect  the  sum  of  $2,- 
488.47,  when  be  assessed  the  sum  of  $2,701.15. 
The  law  appears  to  have  authorized  the  as- 
sessor to  add  5  per  cent,  to  the  sums  required 
for  fees  or  commissions,  and  upon  that  case 
Parker,  C.  J.,  said:  "We  are  of  opinion  that 
assessing  more  than  five  per  cent,  above  the 
sums  voted  by  the  town  to  be  raised  makes 
the  assessment  Illegal  and  void."  The  same 
court  stated,  in  the  case  of  Joyner  t.  Inhab- 
itants of  School  Dlst  No.  3,  8  Cash.  667,  that: 
"Assuming  all  the  other  proceedings  to  have 
been  regular,  the  excess  in  the  amount  of  the 
tax  assessed  beyond  the  sum  voted  to  be 
raised  by  the  district  would  alone  vitiate  the 
assessment,  and  render  the  tax  Illegal.  Un- 
der a  vote  of  the  district  to  raise  $2,T0,  the 
assessors  assessed  the  sum  of  $285.01;  an 
amount  far  exceeding  the  excess  which  Is  al- 
lowed by  the  statute.  This  Is  a  fatal  objec- 
tion to  the  validity  of  the  tax."  We  will  ad- 
mit that  these  cases  appear  to  have  drawn 
the  point  pretty  fine,  but  they  serve  to  show 
how  strictly  the  doctrine  which  controls  our 
opinion  in  this  case  is  adhered  to  by  the  su- 
premo courts  whose  decisions  hold  a  leading 
position  among  the  authorities.  Our  decision 
is  in  harmony  with  the  conclusion  of  the  su- 
preme court  of  Pennsylvania  In  the  case  of 
Appeal  of  Conners,  103  Pa.  St.  356,  the  sylla- 
bus of  which  case  states:  "Although  legisla- 
tive authority  be  given  to  impose  a  tax  for  a 
certain  purpose,  yet,  if  the  tax  levied  be  clear- 
ly In  excess  of  the  sum  required  for  the  pur- 
lK)se,  a  court  of  equity  will  enjoin  its  collec- 
tion to  the  extent  of  the  excess."  In  answer 
to  the  argimient  that  injunction  Is  not  the 
proper  remedy  for  such  a  case  as  this.  It  is 
sufBcient  to  observe  tliat  It  has  not  only  been 
held  to  be  the  proper  remedy  in  other  states, 
as  win  be  seen  from  the  above  decisions  from 
the  supreme  courts  of  Nebraslta  and  Pennsyl- 
vania, but  it  has  so  many  times  been  held  to 
be  the  proper  remedy  under  the  Kansas  Code, 
which  we  have  adopted,  that  it  la  unnecessary 
to  cite  further  authorities  on  this  point  than 
tlie  two  Kan.sas  cases  above  cited.  The  Judg- 
ment of  the  court  below  is  reversed  and  re- 
manded, with  directions  to  overrule  the  de- 
murrer to  plalntlfTs  petition. 

DALE,  C.  J.,  having  presided  In  the  court 
below,  not  sitting;  all  the  other  Justices  con- 
curring. 


WALTON  et  al.  v.  WILLIAMS  et  al. 
(Supreme  Court  of  Oklahoma.     July  30,  1887.) 
Summons  iv  Ekrok— Pbobatb  Clerk— Ucrbties — 

RlOBTU  AND  RbMBDIBS — RbCEIVBKS— C08T8. 

1.  A  sammons  in  erro-  is  not  required  to  be 
issued  and  served  withiu  60  days  after  the  peti- 
tion in  error  is  filed  in  this  court.    It  is  required 


thnt  the  nppenl  shall  be  taken  and  perfi-fisl 
(which  iDdu(U>ti  the  issue  of  summons  m  errori 
within  one  yenr  from  the  n-udition  of  the  juJj;- 
uu'Ut  ii]i|itiik>d  from. 

2.  The  trnuscript  from  a  probate  court  must  he 
certified  to  by  the  probate  judge,  anil  not  by  the 
clerk.  There  is  no  clerk  of  a  probate  coiul  io  tbt> 
seuse  that  there  is  a  clerk  of  the  district  i-nurc. 
The  act  authorizing  the  probate  judee  to  apiNtiut 
a  clerk  is  permissive  merely,  and  there  may  or 
there  may  not  be  a  clerk  of  a  probate  «mri.  at 
the  option  of  the  jndxe  of  said  court;  and  when 
one  is  appointed  the  judge  is  uot  dis<iii:iiil3e>l  or 
exeuRed  from  performing  any  act  or  duty  which 
by  law  lie  might  perform  if  no  clerk  had  bi'en 
appointed. 

3.  In  an  action  by  sureties  against  their  priu- 
dpal  it  is  not  necessary  that  the  petition  sliould 
allege  that  the  sureties  had  settled  or  paid  th«- 
debt  for  which  they  we'T  bonnd  by  their  oolig: 
tion  as  sureties.  Under  section  546  of  our  Code 
of  Civil  Procedure,  a  surety  may  maintain  an  ac- 
tion against  his  principal  to  obtain  indemnity 
against  a  debt  or  obligation  for  which  he  is  boun-' 
before  it  is  due,  and  without  having  first  paid 
or  satisfied  the  same,  whenever  any  of  the  grounds 
exist  upon  which  an  order  of  attachment  may 
issue. 

4.  A  court  has  no  authority,  upon  dismissing 
an  action  wherein  a  receiver  has  heen  appointed, 
to  tax,  as  costs  in  the  action,  against  the  plain- 
tiffs, the  costs  and  expenses  of  rumiing  the  busi- 
ness placed  in  the  receiver's  hands,  or  for  clerk 
hire,  rent,  or  for  any  unpaid  allowance  to  the 
receiver.  These  are  not  items  for  taxation  as 
costs,  but  must  be  recovered,  if  at  all,  in  an  ac- 
tion for  that  purpose,  and  where  an  issue  may 
be  framed  and  tried  as  to  the  amount  and  jusT- 
ness  of  such  items:  and  such  items  only  as  the 
law  fixes  and  designates  as  costs  can  be  taxed 
as  costs. 

(Syllabus  by  the  Court) 

Error  from  probate  court,  Orant  county. 

Action  by  P.  T.  Walton  and  others  against 
M.  R.  Wlllimns  and  another.  From  a  Judgment 
for  defendants,  plaiatltTs  bring  error.  Re- 
versed. 

A.  M.  Mackay,  for  plaintiffs  In  error.  Sam- 
uel Weston,  for  defendants  In  error. 

TARSNET,  J.  This  case  comes  to  this 
court  upon  petition  In  error  upon  a  transcript 
of  the  record  of  the  probate  coinrt  of  Grant 
county.  There  is  pending  a  motion  by  de- 
fendants in  error  to  dismiss  the  appeal. 
There  is  no  merit  In  either  cause  assigned 
therefor.  Whether  plaintiffs  In  error  caused 
to  be  issued  from  this  court  within  60  days, 
or  any  oOier  time,  from  the  filing  of  tbelr  peti- 
tion in  error,  a  summons  In  error,  Is  Immate- 
rial, provided  the  stunmons  In  error  was  is- 
sued, and  the  appeal  perfected,  within  one 
year  from  the  rendition  of  the  Judgment  ap- 
pealed from.  The  transcript  need  not  be  cer- 
tified by  the  clerk  of  the  probate  court  There 
i  Is  no  clerk  ot  tbe  probate  court  In  the  sense 
that  there  la  a  clerk  of  a  district  court.  Tbe 
law  does  not  reqtilre  that  there  shall  be  a 
clerk  of  a  probate  court.  The  provision  in 
the  Session  Laws  of  1885  (Laws  1895,  102) 
that  "the  probate  Jadge  may  be  permitted  to 
appoint  a  derk,  who  ma,v  issue  process  and 
perform  such  other  acts  minlstertal  In  char- 
acter as  are  performed  by  the  clerk  of  the  dis- 
trict court,"  does  not  take  away  the  authority  of 
the  probate  Judge  to  certify  to  transcripts,  or 
do  any  other  act  which  be  might  lawfully  do. 
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or  that  was  his  duty  to  do  If  such  act  had  not 
been  passed.  It  was  a  mere  permissive  act 
authorizing  the  probate  Judge  to  hare  the  as- 
sistance of  a  clerk  where  the  business  of  the 
court  required  It,  and  Judges  of  probate  may 
or  may  not  appoint  such  clerks,  at  their  ap- 
tlOQ.  The  motion  to  dismiss  Is  not  sustained. 
2.  It  apijears  from  this  record  that  M.  R. 
Williams  and  George  Blake  were  the  agents 
at  Pond  Greek  for  the  Fttbst  Brewing  Com- 
pany, of  Milwaukee,  Wig. ;  that  they  gave  a 
bond  to  the  brewing  company  for  the  faithful 
performance  of  their  duties ;  that  plaintiffs  in 
error  and  various  other  parties  became  sure- 
ties upon  said  bond  fbr  WlHlama  and  BlakSi 
PlalntUfs  In  error,  without  Joining  tho  other 
sureties  on  said  bond  as  plalntiflTs,  commenced 
this  action  )n  the  probate  court  of  Grant  coun- 
ty against  the  defendants  In  error,  WUUams 
and  Blake,  alleging  the  making  of  said  bond; 
that  they  became  sureties  thereon;  that  de- 
fendants had  defaulted  in  the  conditions  of 
said  bond;  that  they  had  become  Indebted  to 
the  obligee  In  the  sum  of  ¥325;  that  plaintiffs 
had  become  liable  as  sureties  on  said  bond 
for  said  sum  of  $325,  and  asked  Judgment  for 
that  amount.  The  bond  and  contract  of  sure- 
ty was  not  set  out  in  the  petition.  To  this 
petition  a  demurrer  was  filed  and  sustained. 
The  plaintiffs  asked  leave  to  file  an  amended 
petition,  and  leave  was  granted  to  plaintiffs 
to  move  to  file  an  amended  petition.  Plain- 
tiffs moved  to  file  an  amended  petition,  which 
was  attached  to  said  motion,  and  the  moMon 
was  argued,  submitted,  and  by  the  court  de- 
nied. The  amended  petition,  In  addition  to 
the  matters  stated  in  the  original  petition,  set 
forth  a  copy  of  the  bond  to  the  brewing  com- 
pany, and  the  contract  of  surety  Indorsed 
thereon;  alleged  that  the  contract  was  ter- 
minated between  the  brewing  company  and 
WlUlams  and  Blake;  that  Williams  and  Blake 
were  indebted  to  the  brewing  company  In 
the  sum  of  $322.42;  that  they  had  failed  and 
neglected  to  pay  the  same;  that  the  brewing 
company  had  notified  the  plaintiffs  of  said 
default,  and  made  demand  upon  Williams  and 
Blake  for  the  payment  of  the  same,  and  noti- 
fied the  plaintiffs  that  It  would  hold  them 
liable  therefor  upon  their  contract  of  surety; 
that  defendants,  Williams  and  Blake,  had  at- 
tempted to  dispose  of  their  property  within 
the  Jurisdiction  of  the  court,  with  the  Intent 
to  hinder,  d^ay,  and  defraud  their  creditors, 
and  wtthoQt  Indemnifying  the  plaintiffs 
against  their  liability  as  surety  upon  said 
bond.  The  o^her  makers  of  the  surety  were 
made  parties  defendant.  The  court  refused 
to  permit  this  amended  i)etItion  to  be  filed, 
and  afterwards  dismissed  the  cause.  Before 
the  demurrer  was  sustained,  or  the  motion  to 
file  an  amended  i>etltion  was  denied,  an  at- 
tachment had  been  issued,  and,  in  addition  to 
other  property,  a  one-half  interest  of  defend- 
ant Blake  In  a  drug  store  was  levied  upon, 
and  a  receiver  was  appointed,  first  to  take 
charge  of  Blake's  one-half  interest  In  the  drug 
store,  and  afterwards  to  take  charge  of  and 


conduct  the  entire  drug  business;  the  other 
partner  In  the  drug  business  being  made  a 
party  to  the  action.  The  record  in  this  case 
might  well  be  called  a.  comedy  of  errors.  If 
it  were  not  for  the  brief  of  defendants  in  er- 
ror, we  would  be  at  a  loss  to  understand  upon 
what  theory  the  court  below  proceeded  in 
sustaining  the  demurrer  to  the  petition,  and 
In  refusing  to  pemdt  an  amended  petition  to 
be  filed,  and  we  are  yet  at  a  loss  to  under- 
stand the  theory  of  the  other  proceedings  In 
the  case.  From  the  brief  of  counsel  we  take 
It  that  the  court,  in  sustaining  the  demurrer 
and  refusing  to  permit  the  amended  petition 
to  be  filed,  proceeded  upon  the  theory  that 
sureties,  before  they  can  sue  their  principal 
and  maintain  an  action  against  him,  muert  pay 
or  settle  the  debt  for  which  they  are  bound 
by  the  terms  of  the  obligation  which  the' 
signed  as  sureties  for  12ielr  principal,  am 
that  the  fact  of  payment  must  be  pleaded. 
This  may  be  a  correct  Interpretation  of  the 
law  in  the  absence  of  a  statute  regulating  the 
matter,  but  section  546  of  our  Code  of  Civil 
Procedure  provides:  "A  surety  may  main- 
tain an  action  against  bis  princiinl  to  obtain 
indemnity  against  the  delrt  or  Hablllty  for 
which  he  is  bound,  before  it  is  due,  whenever 
any  of  the  grounds  exist  upon  which,  by  the 
provisions  of  this  Code,  an  order  may  be  made 
for  arrest  and  ball  or  for  an  attachment." 
In  this  case  the  plalnUfts  In  both  petitions 
prayed  that  the  d^endants  be  ordered  and 
adjudged  to  indemnify  them,  and  that,  fail- 
ing so  to  do,  plaintiffs  have  Judgment  for  the 
amount  of  their  liability  as  sureties;  and  Hie 
petitions  set  forth  the  grounds  which  would 
authorize  an  order  of  attachment.  This  stat- 
ute was  meant  to  change  the  common-law 
rule,  so  that  a  surety  should  not  be  com- 
pelled to  stand  by  and  see  the  principal,  for 
whose  obligations  he  was  bound,  fraudulent- 
ly dispose  of  his  property,  and  leave  his  Just 
debts  to  be  paid  by  those  whom  he  had  delud- 
ed into  becoming  his  sureties.  The  court  erred 
in  sustaining  the  demurrer  to  the  petition  and 
in  refusing  to  permit  plaintiffs  to  file  an  amend- 
ed petition. 

8.  When  the  court  dismissed  the  cause  (if 
the  same  had  been  properly  dismissed)  It  had 
no  right  to  render  Judgment  against  the  plain- 
tlCBs  for  the  expenses  of  running  the  drug 
store,  for  clerk  hire,  for  rent,  or  for  any  un- 
paid allowance  to  a  receiver.  These  are  not 
Items  for  taxation  as  costs  in  an  action  when 
It  Is  dismissed,  but  must  be  recovered,  if  at 
all,  in  an  action  for  that  purpose;  and  where 
an  issue  may  be  framed  and  tried  as  to  the 
amount  and  Justness  of  such  items  only  such 
items  as  the  law  fixes  as  costs  can  be  taxed  as 
costs.  We  have  here  the  anomaly  of  a  party 
who  was  not  a  party  to  the  action  below  made 
a  party  defendant  here  because  a  Judgment 
was  rendered  in  his  favor  for  rents  under  the 
theory  of  taxing  costs.  For  the  reasons  stat- 
ed, the  Judgment  of  the  court  below  is  re- 
versed, and  the  cause  remanded,  with  instruc- 
tions to  permit  the  plaintiffs  la  error  to  file 
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therein  their  amended  petition,  and  to  Tacate 
all  orders  made  In  said  cause  subsequent  to 
the  refusal  by  the  court  to  permit  such  amend- 
ed petition  to  be  filed.  All  the  Justices  con- 
curring. 


YOUNG  T.  SEVERY. 

(Supreme  Court  of  Oklahoma.     July  30,  1897.) 

Objection  to  Pleading— Lahdlord  and  Tenant 
— Failcue  of  Title — Estoppel. 

1.  An  allegation,  though  indefinite  and  uncer- 
tain and  otlierwise  defective,  of  a  material  and 
necossary  matter,  is  suDtcient  when  first  question- 
ed by  an  objection  to  the  introduction  of  any  tes- 
timony thereunder. 

2.  A  tenant  is  estopped  from  denying  his  land- 
lord's title,  in  so  far  as  the  right  to  the  use  and 
possession  of  the  premises  is  concerned,  although 
the  title  under  which  the  latter  first  acquired 
possession  and  control  thereof  has  reverted  to  the 
United  States,  and  both  the  landlord  and  tenant 
are  claimants  for  said  property,  and  applicants 
and  contestants  for  title  thereto  under  and  by 
virtue  of  the  laws  regulating  the  disposal  thereof. 

(Syllabus  by  the  Court.) 

Error  from  district  conrt,  Canadian  county; 
before  Justice  Prank  Dale. 

Action  by  C.  L.  Severy,  as  assignee  of  S. 
W.  Sawyer,  against  E.  C.  Young.  Judgment 
for  plaintiff.  Defendant  brings  error.  Af- 
firmed. 

This  action  was  commenced  by  C.  L.  Sev- 
ery,  as  assignee  of  S.  W.  Sawj-er,  In  the  dis- 
trict court  of  Canadian  county,  on  the  16th 
day  of  October,  ISSM,  by  flllug  therein  his  pe- 
tition, which,  omitting  the  prayer,  is  as  fol- 
lows: "Territory  of  Oklahoma,  County  of 
Canadian— 88.:  In  the  District  Court  in  and' 
for  Said  (bounty  and  Territory.  C.  L.  Severy, 
as  Assignee  of  S.  W.  Sawyer,  Plaintiff,  v. 
W.  P.  SeawoU,  I.  E.  Wagoner,  O.  H.  Benton, 
W.  L.  Choate,  E.  C.  Young,  partners  under  the 
firm  name  of  E.  C.  Young  Lumber  Co.,  De- 
fendants. Petition.  The  plaintiff  above 
named  complains  of  the  said  defendants,  and 
alleges:  (1)  That  the  said  C.  L.  Severy  is 
the  duly  and  legally  appointed,  qualified,  and 
acting  assignee  of  the  said  S.  W.  Sawyer.  (2) 
That  the  said  defendants  are  co-partners,  and 
doing  business  as  lumbermen  in  the  city  of 
El  Reno,  under  the  tlrm  name  of  E.  C.  Young 
Lumber  Co.  (3)  That  on  or  about  the  1st  day 
of  October,  1891.  the  said  S.  W.  Sawyer  rent- 
ed to  the  defendants,  and  the  defendants 
hlre<l  of  the  said  S.  W.  Sawyer,  certain  real 
estate  situated  in  the  county  of  Canadian,  in 
the  territory  of  Oklahoma,  described  as  fol- 
lows, to  wit:  'T^ts  14,  15,  16,  17,  and  18,  in 
block  S3,  In  the  city  of  El  Reno,'  as  shown 
by  the  recorded  plat  thereof,  at  the  monthly 
rental  of  $30  per  month,  payable  monthly  in 
advance;  that  the  said  defendants  occupied 
said  lots  under  and  by  virtue  of  said  contract 
and  agreement  from  the  1st  day  of  October, 
1801,  up  to  the  present  time;  that  the  said  de- 
fendants have  paid  on  account  of  said  rent 
the  sum  of  ?377.60,  or  for  the  period  of  time 
from  October  1,  1891,  to  October  1,  1892,  and 


the  period  of  time  in  the  month  of  October 
covered  by  $17.60;  that  the  sum  of  $750,  less 
the  said  sum  of  $17.60,  or  the  sum  of  $732.40. 
being  the  part  of  the  rent  for  the  period  of 
time  from  October  1,  1892,  to  November  1, 

1891,  has  not  been  paid,  and  is  now  due  this 
plaintiff,  with  Interest  as  by  law  allowed." 
To  this  petition  the  defendant  E.  C.  Young 
answered,  first  by  way  of  a  general  denial, 
and  then  alleged  the  following  as  his  8ec<md 
and  third  defenses,  to  wit:  "Second  defense: 
That  the  title  of  the  said  Samuel  W.  Sawyer 
to  the  premises  described  In  plaintiff's  petition 
failed  long  prior  to  the  1st  day  of  October, 

1892.  The  said  lots  became  at  the  time  of 
said  failure  a  part  of  the  public  domain  of 
the  United  States,  and  the  said  Sawyer  was 
at  said  time  disqualified  to  acquire  title  thereto 
by  reason  of  the  fact  that  he  had  entered  ui>on 
the  lands  open  to  settlement  on  the  22d  day  of 
April,  18S9,  after  the  issuance  of  the  proclama- 
tion of  the  president  opening  the  same  to  settle- 
ment, and  prior  to  the  time  fixed  in  the  said 
proclamation  for  the  opening  of  the  same; 
and  the  defendant  is  now,  and  during  all  of 
the  time  since  the  6th  day  of  February,  1892, 
has  l>cen,  occupying  the  said  lots  for  business 
purposes,  and  seeking  to  acquire  title  thereto 
by  occupancy,  and  his  application  for  a  deed 
to  the  said  lots  was,  at  the  time  of  the  com- 
menoenient  of  this  action,  and  now  Is,  pend- 
ing before  the  commissioner  of  the  general 
land  office  of  the  United  States,  and  the  appli- 
cation of  the  plaintiff  for  the  said  lots  Is  also 
pending  before  the  said  commissioner,  and 
undisposed  of.  Third  defense:  The  plaintiff 
for  his  third  defense  to  the  plaintiff's  petition, 
says  that  the  purposes  of  the  assignment  from 
S.  W.  Sawyer  to  the  plaintiff  have  been  ful- 
filled, and  the  rights  of  the  said  plaintiff 
thereunder  have  expired."  When  the  casf 
was  called  for  trial,  and  both  parties  had  an- 
nounced "Ready,"  and  the  plaintiff  had  call- 
ed the  said  E.  C.  Young  as  a  witness,  and 
before  the  Introduction  of  any  testimony  on 
behalf  of  plaintiff,  defendant's  counsel  ob- 
jected to  the  intro<1uction  of  any  testimony 
under  the  petition  for  the  reason  that  it  did 
not  state  facts  sufficient  to  constitute  a  cause 
of  action,  which  objection  was  by  the  court 
overruled,  to  which  ruling  defendant's  coun- 
sel at  the  time  duly  excepted.  The  testi- 
mony produced  on  behalf  of  plaintiff  at  the 
trial  of  the  cause  shows  that  on  or  about  the 
5th  day  of  August,  1892,  the  said  S.  W.  Saw- 
yer made  a  general  assignment  for  the  bene- 
fit of  all  his  creditors  to  the  said  O.  L.  Sev- 
ery, plaintiff  below,  and  that  the  deed  of  as- 
signment was  properly  and  legally  executed, 
acknowledged,  and  filed  for  record  as  requir- 
ed by  chapter  6,  St.  Okl.  1890;  that  the  firm 
of  Seawell,  Wagoner  &  Benton,  engaged  in 
the  lumber  business  In  said  city  of  El  Reno, 
leased  the  lots  described  In  plaintlfTs  petition 
of  the  said  S.  W.  Sawyer  on  or  about  October 
1,  18S>1,  agreeing  to  pay  therefor,  as  rent,  the 
sum  of  $30  per  month  in  advance;  and  on 
or    about    January   1,    1892,  the  said  E.  C. 
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Young,  defendant  below,  became  a  partner 
of  said  above-named  firm,  and  the  business 
thereof  was  subsequently  conducted  In  the 
name  of  E.  C.  Young  Lumber  Company;  that 
said  new  firm  continued  In  the  possession  of 
said  real  estate  under  the  original  contract  of 
lease,  and  continued  to  pay  as  rent  therefor  the 
sum  of  $30  per  month  until  the  month  of  Octo- 
ber, 1892,  on  which  said  month  the  sum  of  $17.- 
60  only  was  paid,  after  which  time  no  further 
rent  was  paid,  the  defendant,  E.  C.  Young,  who 
had  paid  the  rent  thereon  after  becoming  a  mem- 
ber of  said  firm,  declining  and  refusing  to  pay 
nnyfurther  rent.  At  the  conclusion  of  plaintiff's 
testimony,  the  defendant,  E.  C.  Young,  Inter- 
posed a  demurrer  to  the  eTidence,  which  was 
overruled  by  the  trial  court,  to  which  ruling 
said  defendant  excepted.  Thereupon  the  fol- 
lowing agreement  was  entered  into  by  and 
between  the  plaintiff  and  defendant  in  opeu 
court,  to  wit:  "It  is  now  agreed  by  counsel 
for  plaintiff  and  defendant  in  open  court  that 
the  lots  described  in  plaintiff's  petition  are  t>. 
portion  of  the  original  homestead  entry  of 
John  A.  Foreman;  that  at  the  time  of  the 
leasing  of  the  lots  to  Seawell,  Wagoner  &  Ben< 
ton.  Foreman  bad  entered  the  said  real  estate 
at  the  proper  land  office  under  the  provisions 
of  section  22  of  the  organic  act,  and  had  made 
a  deed  to  the  lots  described  in  the  petition  to 
S.  W.  Sawyer;  that  afterwards,  and  on  the 
6th  day  of  February,  1891,  in  a  proper  pro- 
ceeding, the  secretary  of  the  interior  canceled 
the  entry  of  John  A.  Foreman  on  the  said  land, 
and  the  same  was  afterwards,  and  in  the 
month  of  May,  1892,  entered  by  board  No.  4 
of  town-site  trustees  as  a  portion  of  the  town 
site  of  El  Reno,  In  trust  for  the  benefit  of 
the  occupants  of  said  town  site;  that  after 
the  said  entry  the  defendant,  E.  C.  Young, 
and  the  plaintiff,  C.  L.  Severy,  applied  to  the 
said  board  of  trustees  In  compliance  with  the 
rules  providing  for  the  regulation  of  proceed- 
ings of  the  said  board  for  a  title  to  the  said 
lots,  and  complied  with  the  regulations  and 
rules  of  said  board  of  trustees  with  reference 
to  deposits,  and  a  hearing  of  the  said  cause 
between  plaintiff  and  defendant  with  refer- 
ence to  said  lots  was  had  before  the  said 
board,  and  decided  In  the  year  181)2;  that 
thereafter  the  defendant  in  this  action  duly 
appealed  from  the  decision  of  the  said  board 
to  the  commissioner  of  the  general  land  ofllce, 
and  the  said  appeal  is  still  pending  and  undis- 
posed of  before  the  said  commissioner;  that 
no  deed  has  as  yet  passed  to  any  claimant 
under  the  town-site  laws,  and  no  decision  has 
ever  been  made  on  the  said  appeal  by  the 
said  commissioner."  The  defendant  then  in- 
troduced testimony  showing  that  the  said  S. 
W.  Sawyer  had  been  In  Oklahoma  territory 
between  March  23  and  April  22,  1889,  for  a 
period  of  two  days;  that  during  said  time  the 
said  Sawyer  remained  at  an  hotel  near  the 
depot  of  what  la  now  Oklahoma  City;  that  the 
said  Sawyer  then  went  outside  of  Oklahoma 
territory,  and  did  not  return  until  after  said 
April  22.  1889,  and  did  not  reach  the  town  of 
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El  Reno  until  about  June  3,  1889;  also,  that 
the  said  Sawyer  purchased  the  lots,  described 
in  plaintiff's  petition  hereinbefore  set  out,  of 
the  Rock  Island  Railroad  Company,  and 
placed  thereon  certain  Improvements  in  the 
way  of  sheds,  etc.  And  he  says  in  his  testi- 
mony, as  a  witness  for  defendant,  "For  the 
farther  [lot],  where  the  shed  is,  I  paid  1210.50 
cash,  the  other  four  lots  I  exchanged  for  lots 
that  were  over  on  Choctaw  street"  At  the 
conclusion  of  the  evidence,  the  defendant,  by 
leave  and  order  of  court,  filed  an  amended  pe- 
tition to  conform  to  the  facts  proven  on  the 
trial,  which  said  petition,  omitting  the  formal 
parts,  is  as  follows:  "The  plaintiff  above 
named  complains  of  the  defendants,  and  al- 
leges: (1)  That  the  said  O.  L.  Severy  is  the 
duly  and  legally  appointed,  qualified,  and  act- 
ing assignee  of  the  said  S.  W.  Sawyer.  (2) 
That  the  said  defendants  are  co-partners,  and 
doing  business  as  lumbermen  in  the  city  of 
El  Reno,  in  said  county  and  territory,  under 
the  firm  name  of  B.  C.  Young  Lumber  Go. 
(3)  That  on  or  about  the  1st  day  of  October, 
1891,  the  defendants  Seawell,  Wagoner,  Ben- 
ton, and  Choate,  as  partners  in  the  lomber 
business,  leased  from  S.  W.  Sawyer  lots  14, 
15,  16,  17,  and  18,  in  block  83,  in  the  city  of 
El  Reno,  as  shown  by  the  recorded  plat  there- 
of, and  entered  Into  the  occupancy  thereof, 
and  thereafter  continued  in  the  occupancy  of 
said  pri(^>erty  until  January  1,  1892,  when 
such  partnership  was  changed  by  the  addi- 
tion of  E.  C.  Young,  as  a  partner,  and  the 
said  business  was  tliereafter  conducted,  using 
said  real  estate  therefor,  under  the  firm  o:' 
co-partnership  name  of  E.  O.  Young  Lumbe^ 
Company.  That  said  firm  B.  C.  Young  Lum 
ber  Company,  from  and  after  the  1st  day  oi' 
January,  1892,  continued  in  the  possession  of 
said  real  estate  under  the  original  contract 
of  lease  hereinbefore  mentioned,  and  paid  the 
agreed  rental  therefor,  the  same  being  ^'M  per 
month,  until  October,  1892,  the  sum  of  $17.60 
having  been  iiaid  on  that  month's  rent;  that 
no  further  rent  has  been  paid  by  the  defend- 
ants; that  there  has  been  paid  for  the  use  as 
rental  for  the  use  of  said  property  from  the 
Ist  day  of  October,  1891,  the  sum  of  ?377.67, 
for  the  period  of  time  from  October  1,  1891, 
to  October  i,  1892,  which  sum  Includes  $17.60 
paid  on  the  rent  for  the  month  of  October. 
1S92:  that  there  is  due  plaintiff  and  unpaid 
for  the  use  of  said  property  by  defendants  the 
sum  of  $717.40,  being  part  of  the  rent  for  the 
use  of  said  property  for  the  period  of  time 
from  October  1,  18J>2.  to  October  16.  1894. 
which  sum,  together  with  interest  as  allowed 
by  law,  is  due  to  plaintiff  as  assignee  of  S. 
W.  Sawyer."  The  court  thereupon  found  the 
issues  in  favor  of  the  plaintiff,  and  entered 
Judgment  for  him  in  the  sum  of  $717.40,  after 
which  a  motion  for  a  new  trial  on  behalf  of 
defendant  was  duly  filed,  overruled,  and  the 
ruling  duly  excepted  to. 

Blake  &  Blake,  for  plaintiff  In  error.     GU- 
lett  &  Llbby,  for  defendant  In  error. 


Digitized  by 


Google 


vm 


4»  PACIFIC.  BBPOBTEB. 


(OU. 


KEATON,  7.  (after  stating  tbe  facts).  The 
first  contention  of  plaintiff  In  error  Is  that  the 
petition  of  plaintiff  below  falls  to  state  facts 
sufficient  to  constitute  a  cause  of  action,  for 
the  reasons  that— First,  it  does  not  show  such 
an  assignment  from  Sawyer  to  Severy  as  en- 
titled the  latter  to  maintain  his  action;  and, 
second.  It  fails  to  show  any  leave  of  court  for 
the  brinsring  of  same.  We  do  not  think  this 
position  tenable.  Besides  the  caption,  where 
it  Is  stated  that  plaintiff  sues  as  the  assignee 
of  Sawyer,  it  is  further  alleged  in  said  petition 
"that  the  said  C.  Ll  Severy  is  the  duly  and 
legally  appointed,  qualified,  and  acting  as- 
signee of  the  said  S.  W.  Sawyer."  While  this 
allegation  is  certainly  somewiiat  uncertain  and 
indefinite  In  many  particulars,  and  would 
doubtless  have  l>een  held  insufficient  had  it 
been  challenged  by  a  motion  to  make  more 
definite  and  certain,  yet  we  are  not  prepared 
to  say  that  it  is  bad  as  against  a  general  de- 
murrer, and,  when  its  sufficiency  Is  questioned 
by  neither  motion  nor  demurrer,  and  defend- 
ant's answer  shows  that  he  thoroughly  under- 
stood what  was  meant  by  said  allegation,  we 
are  clearly  of  the  opinion  that  the  trial  court 
committed  no  error  in  overruling  the  objec- 
tion of  defendant's  counsel  to  the  introduction 
of  any  evidence  under  said  petition.  The  c-as- 
es  cited  by  counsel  for  plaintiff  in  error  do  not 
support  their  contention.  The  one  most  near- 
ly In  point  is  City  of  Atchison  v.  Twine,  9  Kan. 
350,  wherein  it  Is  held  that  "In  such  action, 
whether  plaintiff  Is  administrator  or  not  is 
an  Issuable  fact,  and  that  he  was  such  admin- 
istrator should  in  some  way  appear  in  the  pe- 
tition." In  that  case,  there  was  no  averment 
in  the  petition  whatever  concerning  the  fact 
that  plaintiff  was  the  administrator  of  George 
Johnson,  deceased,  on  account  of  whose  death 
the  action  was  brought.  Suppose  the  iietltion 
therein  had  contained  an  allegation  to  the  ef- 
fect that  plaintiff  "is  the  duly  and  legally  ap- 
pointed and  acting"  administrator  of  the  es- 
tate of  the  said  George  Johnson,  deceased, 
without  stating  when,  by  whom,  or  where  said 
apiwintment  was  made,  can  It  be  contended 
that  the  supreme  court  which  decided  the  case 
would  have  held  this  averment  fatally  defect- 
ive when  objected  to  for  the  first  time  upon 
the  Introduction  of  testimony?  We  think  no 
.such  inference  can  possibly  be  draw^n  from 
the  language  used  In  that  decision.  There  is 
a  wide  difference  between  an  entire  failure  to 
plead  a  material  and  necessary  matter  and  de- 
fectively alleging  same.  "A  petition  which 
states  facts  sufficient  to  constitute  a  cause  of 
action  must  be  held  sufficient  on  the  introduc- 
tion of  any  evidence  under  it,  however  in- 
formal, indefinite,  and  uncertain  it  may  be  in 
some  of  its  statements  of  fact."  Fitzpatrlck 
T.  Gebhart,  7  Kan.  35.  "The  questions  wheth- 
er the  petition  states  facts  sufficient  to  consti- 
tute a  cause  of  action,  and  whether  the  peti- 
tion and  the  findings,  taken  together,  sustain 
the  Judgment  of  the  court  below,  may  general- 
ly be  considered  by  the  supreme  com:t,  wheth- 
er any  exception  has  been  taken  to  the  ruling 


of  the  court  below  or  not.  But  the  snlise- 
quent  proceedings  often  cure  a  defective  peti- 
tion; and  when  the  objection  to  the  petition 
is  made  in  any  way  except  by  demurrer,  or  by 
a  motion  to  require  the  plaintiff  to  make  his 
petition  or  certain  allegations  thereof  more 
formal,  or  more  definite  and  certain,  the  ob- 
jection should  generally  be  overruled  untefs-s 
there  is  a  total  failure  to  allege  some  matter 
essential  to  the  relief  sought,  and  should  sel- 
dom, if  ever,  be  sustained  when  the  allevia- 
tions are  simply  Incomplete,  indefinite,  or  con- 
clusions of  law."  MitcheU  v.  Mllboan.  11  Kan. 
017.  "Where  the  question  of  the  sufficienc>' 
of  a  petition  is  raised  for  the  first  time  by  an 
objection  to  the  Introduction  of  any  evidence 
under  it,  and  not  raised  otherwise,  courts  will 
always  construe  the  allegations  of  the  petition 
very  lilierally,  so  as  to  sustain  the  petition  If 
it  can  be  sustained;  and  if  anything  should 
Intervene  between  the  filing  of  the  petition  and 
the  final  renderiug  of  the  Judgment  which 
could,  by  a  fair  and  reasonable  Intendment, 
he  construed  to  cure  the  defective  allegations 
of  the  petition,  the  courts  will  hold  that  such 
defective  allegations  are  thereby  cured." 
Barkley  v.  State,  Ifi  Kan.  90.  "Where  some 
of  the  facts  necessary  to  constitute  a  cause  of 
action  are  stated  in  the  petition  only  inferen- 
tially,  such  petition  may,  nevertheless,  be  held 
good,  where  no  objection  Is  made  to  it  except 
by  objecting  to  the  introduction  of  any  evi- 
dence under  It  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of 
action."  Bailey  v.  Dodge,  28  Kan.  72.  See, 
also,  upon  this  question.  Insurance  Co.  v.  Duf- 
fy, 2  Kan.  347;  Polster  t.  Bucker,  16  Kan. 
115;  Moody  v.  Arthur,  Id.  419;  Beeve  v. 
Downs,  22  Kan.  330;  Grandstaff  v.  Brown. 
23  Kan.  176;  Clay  v.  Hildebrand,  34  Kan.  681. 
9  Pac.  406;  Schenk  v.  Insurance  Co.  (Cal.)  11 
Pac.  807;  Ladd  v.  Plggot  (111.  Sup.)  2  N.  E. 
503;  Hallway  Co.  v.  O'Connor  (lU.  Sup.)  3  X. 
E.  501;  Hedderly  v.  Downs  (Minn.)  17  N.  W. 
274.  We  are  aware  of  no  law  requiring  an 
assignee  for  the  benefit  of  creditors,  chosen 
under  said  chapter  6,  St  Okl.  1890,  to  obtain 
leave  of  the  district  court  of  the  county  where 
apiMinted  liefore  he  can  bring  suit  on  a  claim 
due  the  estate. 

Counsel  for  plaintiff  in  error  next  contend 
that  he  had  a  right  to  dispute  the  title  of  his 
landlord  to  the  lots  in  question,  and  set  np 
claim  thereto  as  an  occupant  under  the  towi.- 
site  laws  upon  the  falliu-e  of  Sawyer's  title,  as 
claimed  through  Foreman,  the  original  graii- 
tor,  and  that  by  reason  of  such  failure  of  tiUe 
and  the  Interest  acquired  by  virtue  of  his  sMi<l 
claim  as  an  occupant,  he  was  no  longer  liable 
to  tils  said  landlord  for  rent  for  the  use  anJ 
occupancy  of  said  lots  and  the  Improvements 
thereon.  This  position,  we  think.  Is  equally 
tmteuable  for  the  reasons:  First,  because  the 
facts  In  this  case  do  not  show  such  a  failure 
of  title  in  his  landlord  as  to  authorize  plaintiff 
in  error  to  dispute  it  In  so  far  as  possession 
and  payment  of  rent  are  concerned;  second, 
because  plaintiff  in  error  recognised  the  right 


Digitized  by 


Google 


Utah.) 


BLYTH  A  PARGO  CO.  v.  SWEXSON. 


1027 


of  his  landlord  to  the  possession  of  said  prem- 
ises by  the  payment  of  rent  for  several 
months  after  the  alleged  failure  of  title.  Ac- 
cording to  the  evidence  and  agreed  facts  in 
this  case,  the  said  8.  W.  Sawyer  was  the  only 
occupant  of  the  lots  in  question  during  the 
month  of  May,  1882,  when  the  tract  including 
same  was  entered  as  a  town  site  for  the  use 
and  benefit  of  the  occupants  thereof;  the  oc- 
cupancy of  plaintiff  in  error  as  Sawyer's  ten- 
ant being,  in  legal  effect,  the  occupancy  of 
Sawyer  in  person.  But  for  this  tenancy,  plain- 
tiif  in  error,  so  far  as  shown  by  the  record, 
would  never  iiave  been  an  occupant  of  these 
premises,  and  every  principle  of  law  and  Jus-- 
tice  requires  that  such  occupancy  shall  not  be 
used  to  defeat  the  right  of  his  landlord  to  the 
use  and  possession  of  said  property.  The  cas- 
es cited  by  counsel  for  plaintiff  in  error  are  In 
entire  harmony  with  this  rule.  In  McKie  v. 
Anderson  (Tex.  Sup.)  14  S.  W.  676,  it  is  held 
that:  "One  in  possession  of  land  as  owner  of 
an  individual  share,  liaving  accepted  a  lease 
of  the  other  interest,  may,  without  first  giv- 
ing up  poiJsesRion,  assert  an  adverse  title 
against  the  lessor  in  an  action  by  the  latter  oC 
trespass  to  try  title  and  tot  partition.  •  •  • 
The  role  that  a  tenant  cannot  deny  his  land- 
lord's title  is  limited  to  suits  for  possession 
only,  and  does  not  apply  In  an  action  of  tres- 
pass to  try  title  and  for  partition,  in  which  the 
title  itself  Is  put  in  issue."  And  in  Smith  y. 
Smith  (Tex.  Sup.)  16  S.  W.  637,  the  holding 
is  that:  "In  an  action  for  rent  the  tenant  coun> 
terclaimed  that  prior  to  the  execution  of  the 
contract  for  rent  he  held  the  fee  to  the  land 
in  controversy,  and,  in  order  to  secure  the 
landlord  as  surety  jpon  a  note  given  by  him 
[tenant]  to  a  third  party,  he  had  conveyed  the 
land  to  the  landlord  by  absolute  deed,  with  the 
understanding  that  it  was  to  be  a  mortgage, 
or  that  the  land  was  to  tie  held  in  trust  until 
a  sale  could  be  effected.  It  was  further  aver- 
red that  a  sale  had  been  made  by  the  land- 
lord, and  that  a  balance  was  due  the  tenant 
after  paying  the  note  and  the  rent.  Held,  that 
the  exclusion  of  evidence  tending  to  show  the 
real  relation  of  the  parties  was  error,  since 
the  rule  which  prevents  a  tenant  from  disput- 
ing his  landlord's  title  cannot  tie  applied  so  as 
to  preclude  a  grantor  of  land  from  showing 
tliat  the  deed  was  Intended  only  as  a  mort- 
gage or  to  place  land  in  trust"  We  can  find 
nothing  at  page  733,  6  South,  (cited  by  said 
counsel),  nor  anywhere  in  the  decision  of  the 
supreme  court  of  Louisiana  In  Cochrane  t. 
Giliert,  occupying  pages  7.31  to  734  of  said  re- 
port, which  is  at  all  applicable  to  the  proposi- 
tion under  consideration.  We  desire,  in  this 
connection,  to  express  our  disapproval  of  the 
practice  of  counsel  merely  citing  in  their 
briefs  the  volumes  and  pages  of  reports,  with- 
out giving  the  title  of  the  cases  to  which  ref- 
erence is  made.  After  a  careful  examination 
of  Judge  Hawiey's  opinion  In  Lakln  v.  Dolly, 
53  Fed.  333,  we  find  nothing  therein  which  is 
in  conflict  with  the  position  taken  by  us  upon 
this  question,  but  think  said  position  is  fully 


sustained  by  the  decision  of  this  court  in  Ham- 
ill  V.  Jalonick,  3  Okl.  223,  41  Pac.  13»,  wherein 
it  is  held  that:  "The  suit  was  not  for  the  pur- 
pose of  trying  the  question  of  title,  nor,  as  be- 
tween the  parties,  was  such  question  involved. 
Under  section  1,  art.  12,  c.  70,  Laws  ISSIO, 
tvro  kinds  of  actions  are  contemplated.  One 
may  be  brought  to  determine  the  title,  and  the 
other  the  right  of  possession.  This  action  was 
for  the  possession  of  the  property.  Jalonick 
claimed  as  a  landlord  against  Hamill,  his  ten- 
ant. We  think  counsel  for  appellant  falls  to 
properly  distinguish  tietween  the  two  actions. 
Jalonick  could  not  maintain  the  action  against 
Hamill  for  the  title,  because  the  question  of 
title  Is  one  yet  to  tie  determined  in  another 
tribunal.  But,  If  the  contract  of  lease  was 
valid  in  the  first  Instance,  as  lietween  Jalonick 
and  Hamill,  it  always  retained  its  validity 
until  Hamill  had,  by  a  surrender  of  possession 
under  the  lease,  put  an  end  to  the  contract  lie- 
tween them."  The  question  of  whether  or  not 
the  said  S.  W.  Sawyer  is  qualified,  under  the 
law,  to  acquire  title  to  lands  in  that  portion 
of  Oklahoma  opened  to  settlement  on  April  22, 
1889,  is  one  exclusively  for  the  land  depart- 
ment, and  the  trial  court  should  have  sustain- 
ed plaintllTs  objection  to  the  introduction  of 
any  evidence  concerning  same.  Finding  no  er- 
ror in  the  record,  the  Judgment  of  the  district 
court  is  afilrmed,  at  the  cost  of  plaintiff  in  er- 
ror. 

DALE,  G.  J.,  having  presided  In  the  court 
below,  not  sitting;  all  the  other  Justices  con- 
currinig. 


(16  Utah  3U) 

BLYTH  &  FARGO  CO.  v.  SWENSON  et  al, 

(Supreme  Court  of  Utah.    Sept  9,  1897.) 

Bbkvicb  or  Procsss— JuDOMENTS — Vacation  — 
Appeal— Tims  fob  Taking— Final  Ordcks- 

FakTIKS— ATTORSF.T9  AT  LaW— ALTBOKITT. 

1.  When  an  appeal  is  not  taken  within  one 
year  after  the  judgment  becomes  final,  it  will  tie 
dismissed. 

2.  A  final  order  overruiiDg  a  motion  to  set  a 
judgment  aside,  entered  without  service  of  pro- 
cess or  appenrance,  may  t)e  appealed  from,  under 
section  3635.  Comp.  Laws   Utah  1888. 

3.  Wlien  judgment  is  rendered  against  a  de- 
fendant without  service  of  summoDs  or  appear- 
ance, he  may  within  one  year,  under  section  32^0, 
Comp.  Lawa  Utah  1888,  enter  a  motion  to  set  it 
aside,  and  ask  leave  to  answer,  and  the  court 
should,  on  Bufilcient  proof,  ^p-ant  such  leave  and 
set  the  judgment  aside,  or,  if  deemed  more  just, 
allow  the  judgment  to  stand,  and,  ui)on  fsmie 
found  for  snch  defendant,  to  then  set  it  aside. 
And,  if  the  motion  is  served  and  entered  within 
the  year,  the  court  may  hear  it  after  the  year 
expirpR,  and  set  it  aside. 

4.  When  the  record  shows  that  a  defendant 
appeared  by  his  attorney,  such  record  is  conclu- 
sive of  the  apiiearance,  but  only  prima  facie  evi- 
dence of  the  authority  of  the  attorney  to  act. 
Snch  authority  may  be  denied  and  rebutted  liy 
proof.  And  If  without  cnthority  the  judgment 
will  not  tie  allowed  to  stand,  and  the  defendant 
will  not  tie  left  to  his  remedy  against  the  at- 
torney. 

5.  On  appeal  by  one  of  three  defendants  from 
an  order  overmling  a  motion  to  set  a  judgment 
aside  as  to  himself,  it  is  not  neoesspiy  to  serve 
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notice  on  those  not  appealing,  when  they  cow 
cede  it  correct  as  to  themselveti,  but  not  as  to 
him.  In  tliat  case  they  cannot  be  regarded  as 
adverse  oartiee,  under  section  3636,  Comp.  Laws 
Utah  1888. 

6.  When  the  suit  is  against  two  or  more  de- 
fendants by  their  indiridunl  names,  not  against 
them  by  a  common  name  in  which  they  are  trans- 
acting business,  the  service  of  summons  on  one  or 
more  will  not  give  jurisdiction  to  enter  judgment 
against  those  not  servou,  under  section  3191, 
Comp.  Laws  Utah  1888. 

Miner,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  district  court,  Salt  Lake  coun- 
ty;   before  J.ustlce  Ogden  Hiles. 

Action  bj  the  BIyth  &  Fargo  Company 
against  Edward  A.  Swenson  and  others. 
From  a  judgment  for  plaintiff,  and  an  order 
refining  to  set  aside  the  same,  defendant  S. 
J.  Stookey  appeals.    Reversed. 

Moyle,  Zane  &  Costigan  and  Stewart  ft 
Stewart,  for  appellant.  Dey  &  Street,  for  re- 
spondent. 

ZANE,  O.  J.  It  appears  from  this  record 
that  the  plaintiff  brought  suit  against  the  de- 
fendants, by  their  individual  names,  on  two 
promissory  notes,  and  alleged  in  the  complaint 
that  they  were  executed  by  the  defendants  as 
partners;  that  personal  service  was  made  on 
the  Swensons,  and  that  there  was  no  service 
on  defendant  Stookey;  that  Cherrlngton  & 
Harkness,  attorneys  at  law,  were  employed 
by  the  Swensons  to  appear  for  them  in  the 
case;  that  they  filed  a  demurrer.  In  which  they 
did  not  give  the  individual  names  of  the  de- 
fendants for  whom  they  appeared;  that  they 
signed  the  demurrer  as  follows:  "Cherrlngton 
&  Harkness,  Attorneys  for  Defendants;"  and 
that  they  were  not  authorized  to  appear  for 
appellant,  Stookey.  It  further  appears  that 
the  demurrer  was  overruled,  and  that  judg- 
ment nihil  dldt  was  entered  against  all  the 
defendants  on  February  21,  1896;  that  an 
execution  was  issued  thereon  on  the  9th  day 
of  December,  1886,  next  following,  and  levied 
on  Stookey's  property;  that  on  the  3d  day  of 
February,  1807,  Stookey  gave  notice  to  the 
plaintiff  that  he  would  on  the  13th  day  of  the 
same  month,  at  9  o'clock  and  30  minutes  a.  m., 
or  as  soon  thereafter  as  counsel  could  be 
heard,  move  the  court  to  set  aside  the  judg- 
ment as  to  himself,  and  hied  the  notice  and 
motion  In  the  clerk's  office  on  the  day  the  no- 
tice was  given;  that  he  asked  leave  to  llie  an 
answer,  duly  verified,  which  he  attached  to 
the  notice,  and  presented  with  it,  denying  the 
execution  of  the  notes  by  Stookey  or  by  his 
authority,  and  denying  other  material  allega- 
tions of  plaintiff's  complaint;  that  on  the  18tb 
day  of  February,  named,  the  court  postponed 
the  hearing  of  the  motion,  and  on  March  8, 
1807,  heard  the  motion  on  the  affidavits  estat>- 
Ushlng  the  above  facts,  and  denied  It.  From 
the  judgment  ana  tne  order  overruling  the  mo- 
tion to  set  it  aside  the  defendant  Stookey  has 
appealed. 

The  respondent  moves  the  court  to  dismiss 
the  appeal  from  the  judgment  on  the  ground 


that  It  was  not  taken  within  one  year  from 
the  date  of  its  rendition.  The  statute  required 
the  appeal  to  be  taken  within  Uiat  time,  and 
for  that  reason  the  motion  as  to  the  appeal 
from  the  judgment  is  allowed,  and  it  Is  dis- 
missed. 

The  respondent  also  moves  the  court  to  dis- 
miss the  appeal  from  the  order  overruling  the 
motion  to  set  tne  judgment  aside,  because  no 
appeal  lies,  as  alleged,  from  such  an  order.  A 
judgment  against  a  party  not  served  with  pro- 
cess, who  did  not  appear  in  person  or  by  bis 
attorney,  is  without  any  binding  effect :  and 
though  the  process  against  him  may  have  been 
returned  as  served,  or  the  record  may  show 
his  appearance,  if  in  fact  he  was  not  served, 
and  did  not  enter  his  appearance  or  authorize 
it  to  be  done,  he  may,  upon  learning  of  the 
judgment,  move  the  court  to  set  it  aside,  and 
upon  sufficient  proof  the  court  should  grant 
the  motion.  A  judgment  in  such  a  case,  with- 
out the  service  of  process  or  appearance,  would 
not  be  due  process  of  law,  under  the  con-stitn- 
tlon  of  this  state  or  the  constitutioD  of  the 
United  States.  And  the  sale  of  the  defendant's 
property  by  virtue  of  an  execution  issued  up- 
on such  a  judgment,  if  sustained,  would  de- 
prive him  of  his  property  without  due  process 
of  law.  A  judgment  appearing  from  the  record 
to  have  t>een  entered  against  a  defendant  with- 
out service  of  process  or  appearance  is  void  on 
Its  face,  and  may  be  set  aside  at  any  time  by 
the  court.  It  Is  absolutely  void.  And  if  from 
the  record  It  appears  to  have  been  rendered 
upon  process  duly  served,  or  upon  appear- 
ance, when  it  was  not  so  rendered,  the  court 
should  Bet  it  aside,  as  void,  upon  proof  that 
the  process  was  not  served  and  that  there 
was  no  appearance.  A  motion  to  set  a  judg- 
ment aside,  fair  on  its  face,  for  want  of 
service  of  process  or  appearance,  is,  in  ef- 
fect, the  same  as  a  bill  to  set  a  Judgment 
aside  for  the  same  reason.  In  the  latter 
case  there  can  be  no  doubt  as  to  the  right 
of  appeal  from  an  order  refusing  to  set  the 
judgment  aside,  and  such  a  decree  must  be 
regarded  as  a  final  judgment,  and  appeal- 
able. We  think  an  order  denying  a  motion 
to  set  aside  a  judgment,  for  the  same  rea- 
son, must  be  regarded  as  a  final  judgment, 
and  appealable.  It  would  be  very  unreason- 
able to  hold  that  errors  by  the  trial  court  in 
overruling  motions  to  set  aside  judgments 
entered  against  a  defendant  without  notice 
or  appearance  should  be  reviewed  on  appeal 
from  the  Judgment  sought  to  be  set  aside, 
or  not  reviewed  at  all.  Stookey  was  igno- 
rant of  the  judgment  until  about  eight 
months  after  it  was  rendered,  and  it  appear- 
ed regular  on  its  face.  The  evidence  to 
prove  that  the  attorneys  who  professed  to 
appear  for  him  on  the  case  were  not  au- 
thorized to  do  so  was  offered  on  the  hear- 
ing of  the  motion  to  set  aside.  An  appeal 
from  the  judgment  sought  to  be  set  aside 
would  not  in  all  cases  enable  the  court  to 
review  errors  in  overruling  the  motion. 
Want  of  jurisdiction   was   shown   by   evi- 
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dence.  Bnt  fbe  statute  declares  that  excep- 
tloDB  to  the  decision  on  the  ground  that  It  Is 
not  supported  by  evidence  cannot  be  re- 
viewed on  an  appeal  from  the  Judgment  un- 
less the  appeal  Is  taken  within  60  days  from 
Its  rendition.  In  this  case  the  Judgment  had 
stood  eight  months  before  the  appellant 
knew  of  It  It  might  have  stood  more  than 
a  year  without  such  knowledge.  The  right 
of  appeal  from  Judgments  cannot  be  extend- 
ed for  such  long  and  indefinite  periods,  or 
depend  upon  such  uncertainties.  Hayne,  In 
his  work  on  New  Trial  and  Appeal  (section 
190).  says:  "It  Is  believed  the  rule  does  not 
apply  to  orders  made  ex  parte.  For  the  ag- 
grieved party  may  not  have  any  knowledge 
of  Bucb  order  until  after  tbe  expiration  of 
the  time  for  appeal.  And,  even  if  he  bad 
such  knowledge,  an  appeal  would  in  most 
cases  be  of  no  avail.  For  It  must  be  heard 
upon  the  case  which  was  before  tbe  court 
below,  and  the  aggrieved  party,  not  having 
had  any  opportunity  to  present  his  facta  In 
support  of  his  side  of  the  question,  would, 
if  compelled  to  appeal  from  the  ex  parte  or- 
der, for  an  practicable  purposes,  be  deprived 
of  bis  day  in  court"  The  same  rule  should 
be  applied  when  a  Judgment  Is  entered 
against  a  defendant  without  notice  or  ap- 
pearance. Laws  authorizing  appeals  relate 
to  the  remedy,  and  should  be  construed  lib- 
erally In  furtherance  of  tbe  remedy.  Ap- 
peals from  Judgments  upon  verdicts  or  upon 
findings  cannot  await  such  motions  to  set 
them  aside.  If  the  appeal  Is  taken  and  de- 
cided before  the  order  denying  the  motion 
to  set  aside  is  determined,  and  tbe  order 
cannot  be  regnrded  as  a  final  Judgment,  and 
appealable,  tUcu  there  Is  no  mode  by  whlcb 
the  ruling  of  tbe  court  In  making  such 
orders  can  be  reviewed.  The  rule  Is  that, 
when  tbe  ruling  of  the  trial  court  In  mak- 
ing such  an  order  cannot  be  reviewed  upon 
appeal  from  the  Judgment  sought  to  be 
set  aside,  the  order  is  regarded  as  a  final 
Judgment,  and  appealable  within  the  time 
allowed  for  appeals  from  other  final  Judg- 
ments, unless  the  statute  fixes  a  different 
time.  Section  3256,  Comp.  Laws  Utah  1888, 
provides  that:  "The  court  may  •••  up- 
on such  terms  as  may  be  Just  relieve  a  par- 
ty ♦•  •  from  a  Judgment,  order,  or  oth- 
er proceeding  taken  against  him  through  his 
mistake.  Inadvertence,  surprise,  or  excusa- 
ble neglect;  and  when  for  any  reason  satis- 
factory to  tbe  court  or  the  Judge  thereof, 
tbe  party  aggrieved  has  failed  to  apply  for 
the  relief  sougbt  during  tbe  term  at  which 
such  Judgment,  order,  or  proceeding  com- 
plained of  was  taken,  the  court,  or  Judge 
thereof,  in  vacation,  may  grant  the  relief 
upon  the  application  made  within  a  reason- 
able time,  not  exceeding  six  montlis  after  the 
adjournment  of  the  term."  Such  provisions 
authorize  relief  from  Judgments  or  orders 
taken  against  a  party  through  his  mistake. 
Inadvertence,  surprise,  or  excusable  neglect. 
Tb«  mistake,  Inadvertence,  or  excusable  nes- 


lect  may  have  been  of  a  party  served  with 
process,  or  who  has  appeared  before  Judg- 
ment or  the  order  made.  Tbe  provision  of 
the  section  Immediately  following  tbe  one 
quoted  relates  to  Judgments  or  orders  made 
against  a  defendant  without  personal  serv- 
ice, and  Is  as  follows:  "When  from  any 
cause,  the  summons  in  an  action  has  not 
been  personally  served  on  tbe  defendant  tbe 
court  may  allow  on  such  terms  as  may  be 
Just  such  defendant  or  bis  legal  represen- 
tatives, at  any  time  within  one  year  after 
the  rendition  of  any  Judgment  in  such  ac- 
tion, to  answer  to  the  merits  of  the  original 
action."  When  Judgment  has  been  rendered 
against  a  defendant  without  the  service  of  a 
summons  upon  him,  this  provision  author- 
izes the  court  within  one  year  after  its  ren- 
dition, to  permit  blm  to  answer  the  com- 
plaint on  such  terms  as  may  be  Just.  When 
the  defendant  knows  of  the  pendency  of  a 
suit  In  time  to  appear  before  Judgment,  and 
falls  to  do  so,  the  court  will  not  grant  leave 
to  answer  afterwards,  though  no  summons 
was  served  upon  him,  unless  Justice  de- 
mands it  The  court  Is  not  required  to  grant 
leave  to  answer  In  all  cases  where  Judg- 
ments may  be  rendered  against  a  defendant 
without  tbe  service  of  summons  upon  blm. 
The  court  has  a  reasonable  discretion,— a  le- 
gal discretion.  But  when  the  defendant  was 
not  served  with  summons  before  Judgment 
and  there  was  no  appearance  In  fact  the 
statute  quoted  gives  him  a  year  after  Its 
entry.  In  all  such  cases,  to  ask  leave  to  an- 
swer. 

It  appears  that  the  defendant  Stookey  was 
not  served  with  process,  and  did  not  appear 
In  person,  or  authorize  any  one  to  appear  for 
him,  before  Judgment  Tbe  weight  of  tbe  ev- 
idence establishes  the  fact  that  the  appellant 
did  not  know  of  tbe  Judgment  against  blm  un- 
til about  eight  months  after  it  was  rendered, 
and  that  there  was  some  effort  by  him  to  ad- 
Just  the  matter  without  further  litigation,  up- 
on the  expectation  that  the  Swensons,  the  oth- 
er defendants,  would  arrange  to  pay  or  satisfy 
It  as  they  admitted  they  were  bound  to;  and. 
such  efforts  having  failed,  he  served  a  notice 
of  his  motion  to  set  it  aside,  to  which  an  an- 
swer showing  a  defense  to  tbe  suit  was  at- 
tached, and  filed  the  same  In  the  clerk's  of- 
fice, and  moved  tbe  court  to  set  the  Judgment 
aside,  and  asked  leave  to  file  bis  answer  18 
days  before  the  year  given  by  the  statute 
above  quoted  expired;  that  tbe  time  to  hear 
the  motion  was  fixed  tat  the  13tb  day  of  tbe 
same  month,  but  was  postponed  by  the  court 
until  the  8tb  day  of  the  next  month.  To  hold 
that  leave  should  not  be  given  because  the 
court  postponed  the  hearing  of  appellant's  ap- 
plication beyond  the  year  would  be  a  very  il- 
liberal and  narrow  construction  of  the  statute. 
The  statute  relates  to  the  remedy,  and  should, 
as  before  stated,  lecdve  a  liberal  construction 
In  furtherance  of  tbe  remedy.  But  we  are  of 
the  opinion  that  the  defendant  against  whom 
a  Judgment  may  bare  been  rendered  without 
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serrice  of  process  <x  appearance  may,  upon 
learning  of  it  after  tlie  expiration  of  the  year, 
make  bis  motion  to  set  it  aside,  and  that  the 
court  should  grant  him  leave  to  answer.  And 
if  the  motion  In  such  case  is  made  bL-fore  the 
expiration  of  the  year,  and  the  hearing  Is  de- 
ferred imtil  afterwards,  the  court  should  hear 
and  decide  the  motion.  Though  a  defendant 
should  be  first  Informed  of  a  Judgment  so  ob- 
tained years  after  its  rendition,  by  the  levy  of 
an  execution  on  his  property,  he  would  have 
the  right  to  move  the  court  to  set  it  aside,  and 
to  asis  for  leave  to  plead  or  answer,  and  upon 
sufficient  proof  it  would  be  the  duty  of  the 
court  to  grant  such  a  motion  and  leave.  J. 
party  must  be  given  an  oppcnrtunlty  to  be  hearf'- 
before  judgment  In  a  case  to  which  he  Is  a 
party.  If  he  so  desires.  He  is  entitled  to  his 
day  in  court.  Ladd  v.  Stevenson,  112  N.  Y. 
325,  19  N.  E.  812;  1  Preem.  Judgm.  (4th  Ed.) 
i  105;  People  v.  Greene,  74  Cal.  400,  16  Pac. 
197;  Mason  v.  Eldred,  6  Wall.  231;  Great 
West  Min.  C!o.  V.  Woodmas  of  Alston  MIn.  Co. 
(Colo.  Sup.)  20  Pac.  771;  Winters  v.  Means, 
25  Neb.  241,  41  N.  W.  157.  In  Great  West 
Min.  Co.  V.  Woodmas  of  Alston  Mln.  Co.,  su- 
pra, the  summons  had  been  served  on  the  fore- 
man of  the  mine,  instead  of  the  general  ag.>nt 
of  the  mining  company,  who  was  away  at  the 
time.  The  court  said:  "The  service  of  pro- 
cess In  this  case  was  not  made  upon  a  general 
agent  of  the  defendant  company,  and  such 
service  could  not  bind  the  company.  •  •  • 
The  record  shows  that  the  defendant  company 
api)oarod  by  Its  attorney,  and  this  Is  conclu- 
sive proof  that  the  attorney  so  appeared,  but 
only  prima  facie  evidence  of  the  authority  of 
the  attorney  ao  to  act.  It  would  not  only  be 
harsh,  but  absurd,  to  hold  that  a  person  could 
be  deprived  of  his  proiK>rty  without  notice, 
and  upon  the  mere  entrance  of  an  appearance 
by  an  attorney  acting  wholly  without  author- 
ity delegated  for  thin  pur|K)se.  Attorneys  arb 
officers  of  the  court,  and  Uieir  authority  to 
appear  will  not  be  questioned  by  the  court. 
Their  appearance  Is  prima  facie  evidence  of 
authority  to  .ict,  but  when  such  authority  is 
denied,  or  properly  put  In  Issue,  It  Is  competent 
to  rebut  by  proofs  any  presumptions  which 
may  arise  from  such  acts.  If  the  attorney 
was  without  authority,  then  his  acts  could 
bind  no  one.  •  •  •  The  proceedings  In  this 
case  are  a  direct  attack  upon  the  judgment, 
and  it  is  useless  to  discuss  the  question  so 
ably  presented  by  counsel,  whether  a  judgment 
can  be  attacked  collaterally  for  want  of  due 
service.  It  was  competent  to  show  that  the 
service  of  the  writ  and  summons  was  not 
made  upon  a  general  agent  of  the  defendant, 
and  that  the  entry  of  an  appearance  by  the 
attorney  was  unauthorized,  and  that  no  notice 
was  given  to  the  parties  whose  right  was 
sought  to  be  affected  by  such  entry.  It  fol- 
lows, as  a  logical  result  of  the  propositions  be- 
fore discussed,  that  a  judgment  rendered  with- 
out service,  or  upon  the  unauthorized  appear- 
ance of  an  attorney,  is  (whenever  It  Is  made 
to  appear  by  proper  proceedings  instituted  for 


this  purpose)  void,  and  that  all  sales  or  other 
proceedings  bad  thereunder  are,  as  to  all  per- 
sons, irrespective  of  notice  or  bona  fides,  ab- 
solute nullities.  A  different  rule  might  pre- 
vail if  a  judgment  is  only  attacked  on  the 
ground  of  fraud,  and  rights  have  been  acquired 
on  execution  sales  without  notice  of  such 
fraud.  But  absence  of  legal  service  or  au- 
thorized appearance  is  jurisdictional.  With- 
out jurisdiction,  no  judgment  whatever  will  be 
entered,  nor  rights  acquired  thereunder."  In 
Jjadd  V.  Stevenson,  supra,  the  court  used  the 
following  language:  "The  whole  power  of  the 
court  to  relieve  from  judgments  taken  through 
'mistake.  Inadvertence,  surpri.se,  or  excusable 
neglect'  Is  not  limited  by  section  724;  but,  in 
the  exercise  of  its  control  over  Its  judgments, 
it  may  open  them,  upon  the  application  of  any 
one  for  sufficient  reason.  In  the  furtherance 
of  Justice.  Its  power  to  do  so  does  not  de- 
pend upon  any  statute,  but  is  Inherent,  and  It 
would  be  quite  unfortunate  if  it  did  not  pos- 
sess It  to  the  fullest  extent."  Freeman,  In  hi.<i 
work  on  Judgments  (section  105),  says:  "But 
if  they  were  not  at  the  trial,  or  were  not  rep- 
resented there,  on  account  of  some  mistake  or 
excusable  neglect,  tlien  their  remedy  is  not  by 
uppUcation  for  a  new  trial,  but  by  an  appli- 
cation addressed  to  the  discretion  of  the  court, 
and  made  under  tlie  statute  authorizing  relief 
to  be  granted  from  Judgmeubs  rendered  against 
a  party  through  'his  mistake,  Inadvertence,  or 
excusable  neglect.'  These  statutes  must  be  re- 
garded as  limiting  the  cases  in  which  relief 
can  be  granted  to  applications  made  within 
the  time,  and  for  some  of  :the  causes  specified 
in  the  statute,  provided  the  relief  Is  sought 
ui>ou  some  of  the  grounds  mentioned  in  sucii 
statutex.  If.  however,  the  motion  Is  to  racau 
a  judgmeut  because  Irregularly  mtered.  It  may 
be  granted,  although  not  made  within  the  time 
named  in  these  statutes."  In  Mason  v.  E- 
dred,  cited  above,  Mr.  Justice  Field,  delivering 
the  opinion  of  the  court,  said:  "Judgments  in 
cases  of  this  kind  against  the  parties  not  serv- 
ed with  process,  or  who  do  not  appear  there- 
in, have  no  binding  force  upon  them  person- 
ally. The  principle  is  as  old  as  the  law,  and 
is  of  universal  justice,  that  no  one  shall  be 
personally  bound  until  he  has  had  bis  day  in 
court  which  means  until  citation  is  Issued  to 
him.  and  opportunity  to  be  beard  Is  afforded." 
.  Joues  V.  Insurance  Co.,  47  Pac.  74,  and  Wat- 
sou  V.  JIaylK'rry.  49  Pac.  479  (decisions  ol  this 
coiu-t.  not  yet  officially  reported),  are  cited  by 
respondent.  The  moving  partj'  In  the  first  case 
had  appeared  at  the  lieariug  at  which  the  order 
was  made  which  he  asked  the  court  to  set  aside. 
In  the  latter  case  the  party  moving  for  a  new 
trial  had  appeared  upon  the  trial,  and  the  court 
held  that  no  appeal  lies  from  an  order  overrul- 
ing such  a  motion,  but  that  the  action  of  the 
court  In  making  It  can  be  reviewed  on  i^pe&l 
from  the  judgment  rendered;  that,  if  such  mo- 
tion is  made  within  the  10  days  given  by  the 
statute,  the  judgment  does  not  become  final,  for 
the  purposes  of  an  appeal,  until  the  motion  is 
denied;  and  if  granted,  no  appeal  lies.    These 
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cases  are  not  analogous  *'ie  eoAe  In  hand, 
and  are  Irrelevant  and  Iniipplicable  in  consider- 
ing it. 

The  plaintiff  also  Insists  that  Stookey'B  co- 
deftmdants  are  adverse  parties  to  him  on  this 
iippeal,  and  that  notice  of  the  appeal  should 
have  hoen  served  on  them.  The  motion  was  to 
set  aside  the  Judgment  as  to  the  apiwllant,  not 
as  to  his  co-defendants.  Edward  A.  Swensoo 
and  J.  B.  Swenson,  co-defendants  of  Stookey, 
gave  their  affidavits  upon  the  hearing  of  the 
motion  from  the  decision  from  which  this  ap- 
peal Is  taken,  and  they  did  not  object  to  the 
judgment  against  them,  but  stated  that  the 
attorneys  were  employed  to  appear  for  them, 
and  that  they  were  not  employed  to  appear 
for  Stookey ;  that  they  made  no  adverse  claim 
against  Stookey,  and  conceded  all  he  claimed. 
No  Issue  was  made  upon  his  claims.  In  fact, 
they  corroborated  his  statements,  and  expressly 
concede  his  claims  by  voluntary  statements  in 
their  affidavits.  Section  3636,  Comp.  Laws 
Utah  1888,  requires  notice  of  the  appeal  to  be 
"served  on  the  adverse  party."  The  co-defend- 
ants concede  that  the  Judgment  was  Just  aa 
to  them,  and  agree  with  Stookey  in  his  conten* 
tion  with  the  plaintiff.  If,  as  the  appellant's 
co-defendants  concede,  the  Judgment  was  prop- 
erly rendered  against  them,  and  it  was  wrong- 
fully rendered  as  against  him,— If  the  debt  was 
theirs,  and  not  his,— If  they  should  be  compelled 
to  pay  the  Judgment  they  could  not  compel  c<hi- 
trlbutlon  from  him;  they  could  have  no  ad- 
verse claim  or  right  against  him  with  respect 
to  It  In  any  event.  If  one  defendant  to  a  Joint 
Judgment  pays  It,  he  cannot  compel  his  co-de- 
fendant to  contribute,  unless  the  debt,  as  be- 
tween themselves,  was  his  co-defendant's  debt, 
in  whole  or  in  part,  or  they  were  both  sureties 
to  a  principal.  If  it  was  alone  his  debt,  he 
cannot  compel  his  co-defendant,  who  Jointly  or 
severally  bound  himself  to  pay  It,  to  contribute. 
We  caimot  regard  the  appellant's  co-defendants 
as  adverse  parties  to  him  upon  this  appeal. 
RandaU  v.  Hunter,  69  Cal.  80,  10  Pac.  130; 
Hlnkel  v.  Donohue,  88  Cal.  597,  26  Pac.  374. 
We  do  not  regard  the  case  of  Commercial  Nat. 
Bank  v.  United  States  S.,  L.  &  B.  Co.,  44  Pac. 
1043,  13  Utah.  189  (a  Utah  case,  to  which  we 
hare  been  referred),  as  analogous,  so  far  as  It 
relates  to  the  appeal,  to  this  one. 

It  Is  also  claimed  that  the  service  of  the  sum- 
mons on  appellant's  co-defendants  was  suffi- 
cient to  give  the  court  Jurisdiction  to  enter  the 
Judgment  against  the  appellant.  Reliance  is 
placed  on  section  3191,  Comp.  Laws  Utah  1888: 
"When  two  or  more  persons  associated  In  any 
business,  transact  such  business  under  a  com- 
mon name,  whether  It  comprises  the  names  of 
such  pers<»8  or  not,  the  associates  may  be  sued 
by  such  common  name,  the  summons  In  such 
cases  being  served  on  one  or  more  of  the  asso- 
ciates; and  the  Judgment  In  the  action  shall 
bind  the  Joint  property  of  all  the  associates,  in 
the  same  manner  as  If  all  bad  been  defendants, 
and  had  been  sued  upon  their  Joint  liability." 
The  suit  in  which  the  Judgment  complained  of 
was  entered  was  not  against  parties  associated 


under  a  common  name.  The  suit  was  agalnsf 
the  defendants  individnally.  Nor  was  the  Judg- 
ment against  such  association  under  such  com- 
mon name.  And  the  individual  property  of  the 
appellant  was  seized.  Therefore  the  statute  re- 
lied upon  can  have  no  api>IIcatton  to  this  ajf 
peal.     2  Bates,  Partn.  {  108;>. 

It  Is  further  urged  that,  attorneys  of  this  court 
baving  professed  to  appear  for  the  appellant 
In  filing  a  demurrer  to  the  complaint,  he  should 
be  left  to  hlR  remedy  against  the  attorneys  who 
without  authority  appeared  for  him.  This  rule, 
In  effect,  regards  a  Judgment  as  valid  against 
a  defendant  though  he  had  no  opportunity  to 
appear  In  the  case  and  contest  It.  The  rule 
Insisted  upon  would  require  a  defendant  to  pay 
a  Judgment  against  him  because  an  attorney, 
without  his  authority  or  knowledge,  appeare<1 
for  him  In  the  case.  In  that  case,  without  his 
fault,  he  would  be  compelled  to  pay  the  Judg- 
ment, and  rely  upon  his  recourse  by  suit  against 
the  attorneys  who  appeared  for  him  without 
his  consent  or  knowledge.  If  leave  Is  granted 
to  appellant  to  file  his  answer,  the  case  can  be 
tried  upon  the  issues  made,  and,  if  found  for 
the  defendant,  the  Judgment  can  be  set  aside. 
If  not,  it  will  remain.  And,  If  It  shall  be  as- 
certained that  the  respondent  was  damaged  by 
the  wrongful  appearance  of  the  attorneys,  it 
may  collect  from  them.  In  the  case  of  Marvel 
V.  Manonvrler.  74  Am.  Dec.  425,  the  court  said: 
"At  common  law,  it  seems,  the  unauthorized  en- 
try of  appearance  by  an  attorney  will  bind  the 
party,  provided  the  attorney  is  able  to  respond 
In  damages  to  the  extent  of  the  injury  suffered 
by  the  defendant.  Under  our  law  the  plain- 
tiff Is  left  to  his  remedy  against  the  attorney 
who  without  authority  undertakes  to  appear  for 
and  represent  another  in  a  court  of  Justice. 
The  party  is  not  bound  to  show  that  he  had  a 
defense  to  the  action.  He  may  do  that  when 
he  is  cited."  AViuters  v.  Means  (Neb.)  41  N. 
W.  157;  Crltchfleld  v.  Porter,  3  Ohio  St  519; 
Jones  V.  McKelway,  17  N.  J.  Iaw,  345. 

In  view  of  the  facts  appearing  upon  the  hear- 
ing of  the  motion,  the  order  of  the  court  ap- 
pealed from,  denying  appellant's  motion,  is  re- 
versed, and  the  cause  Is  remanded,  with  direc- 
tions to  the  court  below  to  stay  any  further  prc- 
ceedings  to  collect  the  Judgment  until  the  case 
is  tried,  to  grant  appellant  leave  to  file  his  an- 
swer, and  to  try  tlie  case  upon  the  Issues  made, 
and.  If  found  for  the  appellant,  to  set  the  Judg- 
ment aside;  otherwise  to  permit  it  to  ronain  lii 
force, 

BABTCH,  J.     I  concur  In  the  result 

MINEB,  J.  (dissenting).  From  the  facts 
as  disclosed  in  this  record,  I  liave  come  to  & 
different  conclusion  from  that  of  the  major- 
ity of  the  court.  It  appears  tliat  the  plain- 
tiff brought  this  action  against  the  defend- 
ants to  recover  Judgment  ui>on  two  prom- 
issory notes  set  out  in  the  complaint,  and 
alleged  that  the  defendants  were  co-partners 
at  the  time  the  notes  sued  upon  were  made 
and   were   doing  business   under  tbe   firm 
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luune  and  Btyle  of  Swenson  Bros.  &  Stookey, 
and  as  such  firm  made  and  delivered  the 
notes  upon  which  this  action  was  brought. 
Summons  was  duly  issued  and  served  on  de- 
fendants Swenson  In  January,  1896,  but  was 
not  served  on  defendant  Stookey.  Within 
the  time  required  to  plead,  all  the  defend- 
ants, through  Messrs.  Cherrlngton  ic.  Hark- 
ness,  their  attorneys,  filed  a  demurrer  to  the 
complaint  on  the  ground  that  the  complaint 
did  not  state  facts  sufficient  to  constitute  a 
cause  of  action,  and  the  same  was  served  on 
the  attorneys  for  the  plaintiff.  This  demur- 
rer was  heard  and  overruled  February  8, 

1886,  and  10  days  granted  to  defendants  in 
which  to  answer.  Notice  of  the  overruling 
of  the  demurrer,  etc.,  was  duly  served  on  de- 
fendants' attorneys,  and  service  was  admit- 
ted by  Cherrlngton  &  Harkness.  No  answer 
being  filed,  the  default  of  all  the  defendants 
was  duly  made,  and  judgment  by  default  en- 
tered against  them  February  21,  1896.  Exe- 
cution was  issued  upon  the  Judgment  De- 
cember 9, 1896,  and  levied  in  part  upon  prop- 
erty of  defendant  Stookey.    On  February  3, 

1887,  defendant  Stookey  entered,  and  gave 
notice  of  a  motion  to  set  aside  the  Judg- 
ment against  blm,  and  all  subsequent  pro- 
ceedings, for  reasons  set  forth  in  affidavits 
filed,  basing  the  application  upon  the  stat- 
ute. Stookey's  answer  was  attached  to  the 
notice  of  motion,  but  was  not  sworn  to  un- 
til February  25,  1897,  after  the  expiration  of 
a  year  from  the  entry  of  the  Judgment.  Mr. 
Stookey,  in  his  affidavit  sworn  to  February 
2,  1897,  denied  any  knowledge  of  the  Judg- 
ment until  after  the  adjournment  of  the  term 
at  which  it  was  rendered,  and  tlutt  he  had 
no  knowledge  of  it  until  a  short  time  be- 
fore be  made  the  affidavit;  that  be  never 
employed  any  attorneys  to  appear  for  him  In 
♦he  action;  that  the  co-partnership  was  dis- 
solved October  2,  1895;  and  that  plaintiff 
had  notice  of  such  dissolution.  In  his  affida- 
vit made  February  19,  1896,  he  stated  that 
Mr.  Dey  informed  him  of  the  judgment 
about  October  1,  1895.  It  appears  from  the 
affidavit  of  J.  B.  Swenson  that  the  demurrer 
was  filed  by  Cherrlngton  &  Harkness,  at  his 
request,  on  behalf  of  himself  and  E.  A.  Swen- 
son only,  and  that  Stookey  never  authorized 
him  to  employ  counsel,  and  he  did  not  know 
that  Stookey  had  any  information  as  to  the 
filing  of  the  demurrer;  that  the  partnership 
of  Swenson  Bros.  &  Stookey  was  dissolved 
October  2,  1895.  In  opposition  to  the  mo- 
tion, Thomas  Blyth,  one  of  the  plaintiffs,  tes- 
tified to  the  amount  of  the  Indebtedness  evi- 
denced by  the  notes  given  by  defendants; 
that  the  notes  were  given  for  goods  sold 
defendants,  as  co-partners  under  the  firm 
name  of  Swenson  Bros.  &  Stookey,  prior  to 
July  2,  1885;  that  plaintiff  had  no  notice  or 
knowledge  of  the  dissolution  of  the  firm 
when  the  notes  were  given,  nor  nntll  June, 
1886;  that  in  June,  1896,  he  notified  Stookey 
that  plaintiff  had  recovered  judgment  against 
blm  and  his  co-defendants;   that  thereupon 


Stookey  notified  him  of  the  dissolution  of  the 
firm,  and  that  he  (Stookey)  had  an  indemnity 
bond  from  the  other  defendants  to  protect 
him  against  the  indebtedness  of  the  firm  to 
the  plaintiff;  and  that  Stookey  never  denied 
such  indebtedness,  but  claimed  that  Swen- 
son Bros,  should  pay  it  C.  C.  Dey,  a  mem- 
ber of  the  bar  of  this  court,  testified  that  in 
September,  1896,  he  demanded  payment  of 
the  Judgment  from  Stookey;  that  Stookey 
promised  to  have  the  Judgment  paid,  and 
claimed  to  have  Indemnity  from  Swenson 
Bros,  to  secure  him  against  paying  the  claim. 
Cherrlngton  &.  Harkness  were  not  called  as 
witnesses  upon  the  motion,  and  no  excuse  is 
given  for  not  calling  them.  The  motion  was 
heard  on  March  6,  1887,  and  denied  March 
8.  1887.  On  April  10,  1897,  defendant  Stook- 
ey served  on  plaintiff's  attorney,  and  filed 
with  the  clerk,  a  notice  of  appeal  from  the 
order  and  Judgment  rendered  in  favor  of  the 
plaintiff  on  February  21,  1896,  and  from  the 
order  made  March  8,  1897,  overruling  de- 
fendant's motion  to  set  aside  and  vacate  the 
Judgment  But  no  notice  of  such  appeal  was 
ever  served  on  the  co-defendants,  Swenson 
Bros. 

The  respondent  moves  to  dismiss  the  ap- 
peal on  the  ground  that  this  court  has  no 
Jurisdiction  to  hear  said  appeal,  for  the  rea- 
sons—First that  the  appeal  from  the  Judg- 
ment cannot  be  entertained  because  said  ap- 
peal was  not  taken  withiu  one  year  from  the 
entry  of  said  Judgment;  second,  the  appeal 
from  the  order  denying  the  motion  to  va- 
cate the  Judgment  cannot  be  entertained  be- 
cause said  order  is  not  a  final  Judgment,  and 
is  not  appealable;  third,  that  neither  of  said 
appeals  can  be  entertained  because  Stookey, 
the  only  defendant  appealing,  did  not  serve 
notice  of  appeal  on  either  of  his  co-defend- 
ants, and  claim  that  the  judgment  was  reg- 
ular and  valid  on  its  face,  that  the  appellant 
was  guilty  of  gross  negligence  and  want  of 
diligence  in  presenting  bis  motion  after  no- 
tice of  the  Judgment,  and  that  the  proof 
shows  no  merit  in  his  case,  or  good  faith  in 
his  application.  Under  section  3679,  Comp. 
Laws  Utah  1888,  a  defendant  appears  in  an 
action  when  he  answers  or  demurs.  The 
defendants  all  appeared  in  the  action  when 
the  demurrer  was  filed,  and  the  court  had 
Jurisdiction  of  the  parties  and  the  subject- 
matter  of  the  suit  The  Judgment  was  valid 
on  its  face,  and  remained  valid  until  set 
aside  in  accordance  with  the  rules  of  law. 
Suydam  v.  Pitcher,  4  Cal.  280;  Rowland  v. 
Coyne,  56  CaL  1;  Wlllman  v.  Friedman  (Ida- 
ho) 38  Pac.  937.  The  plaintiff  had  the  right 
to  rely  upon  the  appearance  of  the  defend- 
ants by  their  attorneys  as  valid,  and  was  not 
required  to  have  the  summons  served  upon 
Stookey  after  such  statutory  appearance. 
If  Mr.  Stookey  knew  of  the  appearance  by 
attorneys  not  authorized  to  appear  for  him, 
and  of  the  Judgment,  and  failed  to  take  steps 
to  set  the  Judgment  aside  within  a  reason- 
able time,  and  notify  the  plaintiff  of  the  false 
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position  in  which  he  was  placed,  he  was  guil- 
ty of  laches  and  bad  faith,  and  should  not  be 
permitted  to  reap  a  benefit  from  such  acts 
which  would  cause  misfortune  to  another. 

Where  a  Judgment  is  valid  upon  Its  face,  the 
("efendant,  moving  to  set  it  aside  on  the  ground 
that  he  made  no  appearance,  and  the  attorneys 
professing  to  appear  for  him  had  no  authority 
so  to  do,  must  show— First,  that  he  has  a  good 
defense;  second,  that  he  has  been  diligent  in 
presenting  his  grievances  to  the  court;  third, 
that  the  attorneys  in  truth  had  no  authority  to 
represent  him.  Seale  v.  McLaughlin,  28  Cal. 
668;  Garrison  v.  McGowan,  48  Cal.  592;  Suy- 
dam  V.  Pitcher,  4  Cal.  280;  Elliott  v.  Bastlan, 
11  Utah,  453,  40  Pac.  713;  Mahoney  v.  Mld- 
dleton,  41  Cal.  41;  Foote  v.  Richmond,  42  Cal. 
439;  Holmes  v.  Rogers,  13  Cal.  191;  Hunter  v. 
Bryant  (Cal.)  38  Pac.  51.  The  testimony  tends 
to  show  that  the  notes  upon  which  the  judg- 
ment was  rendered  were  given  for  an  indebt- 
edness incurred  by  Swenson  Bros.  &  Stookey 
to  plaintiff  before  the  dissolution  of  the  part- 
nership, and  that  all  the  defendants  were  in- 
debted to  the  plaintiff  to  the  amount  of  the 
judgment.  The  Judgment  was  rendered  Feb- 
ruary 21,  1896.  Mr.  Blyth  testified  that  Stoo- 
key knew  of  this  Judgment  In  June,  1896, 
within  fonr  months  after  It  was  rendered,  and 
that  Stookey  then  stated  that  he  had  taken  an 
indemnity  bond  from  the  Swensona  to  protect 
himself  from  plalntlfC's  claim.  Mr.  Dey  testi- 
fied that  he  demanded  payment  of  the  judg- 
ment from  Stookey  In  September,  1896,  with- 
in seven  months  after  the  judgment  was  ren- 
dered, and  that  Stookey  then  promised  to  have 
the  Judgment  paid,  and  claimed  to  have  an  in- 
demnity bond  from  the  Swensons  to  protect 
him  in  case  of  payment.  In  his  affldavit  of 
February  2,  1897,  Stookey  testified  that  he 
had  no  knowledge  of  the  judgment  until  a 
short  time  Immediately  preceding  the  making 
of  that  aflSdavit.  In  his  affldavit  made  Feb- 
ruary 19,  1897,  he  testified  that  Mr.  Dey  in- 
formed him  of  the  judgment  about  October  1, 
1896,  or  less  than  eight  months  after  the  Judg- 
ment was  rendered.  Yet  with  this  knowledge 
on  his  part  he  made  no  effort  to  set  aside  the 
judgment  until  February  13,  1897,  long  after 
efforts  were  made  to  collect  it,  nearly  twelve 
months  after  its  rendition,  and  from  four  to 
eight  months  after  he  knew  the  judgment  was 
rendered  against  him,  and  four  months  after 
be  had  promised  Dey  that  be  would  have  It 
paid.  There  is  no  testimony  in  the  case  that 
Cherrington  &  Harkness  were  not  pecuniarily 
responsible,  and  able  to  respond  in  damages 
for  any  Judgment  that  might  be  recovered 
against  them  for  appearing  as  attorneys  for 
the  appellant  without  authority  from  him.  If 
it  was  found  that  they  did  so  appear.  The 
authorities  are  clear  that  the  attorneys  would 
be  liable  In  damages  to  the  injured  parties  for 
such  unauthorized  appearance.  2  Bnc.  PI.  & 
Prac.  p.  685,  and  authorities  cited. 

Under  the  testimony  introduced,  the  court 
held  that  no  good  or  sufficient  defense  or  mer- 
its were  shown,  that  the  defendant  Stookey 


had  not  been  diligent  In  prosecuting  his  alleg- 
ed grievances  to  the  court,  and  that  the  show- 
ing made  was  not  sufficient  upon  which  to  set 
aside  the  judgment.  Speaking  with  reference 
to  the  merits  of  the  case,  under  section  3256, 
Comp.  IaIws  Utah  1888,  the  decision  should 
not  be  disturbed  on  appeal  imless  a  clear  abuse 
of  discretion  is  shown  on  the  part  of  the  trial 
court.  Krause  v.  Hampton,  11  Iowa,  457; 
Thomas  v.  Morris,  8  Utah,  292,  31  Pac.  446. 
The  testimony  of  Blyth  and  Dey,  if  true,— and 
the  court  believed  them,— would  seem  to  Jiie- 
tlfy  the  decision  of  the  court. 

This  appeal  is  taken  from  the  judgment  as 
well  as  from  the  order  denying  defendant's  mo- 
tion to  set  aside  and  vacate  the  judgment. 
The  judgment  was  rendered  February  21, 
1896.  The  appeal  therefrom  was  taken  April 
12,  1897.  I  am  of  the  opinion  that  the  appeal 
from  the  Judgment  should  be  dismissed  be- 
cause it  was  not  taken  until  after  the  expira- 
tion of  more  than  one  year  from  the  time  of 
the  entry  of  the  Judgment.  2  Comp.  Laws 
Utah  1888,  {  3635;  Henly  v.  Hastings,  3  Cal. 
341;  Tripp  v.  Railroad  Co.,  69  Cal.  631, 11  Pac. 
219;  Railroad  Co.  v.  McGrath,  74  Cal.  49,  15 
Pac.  360;  Davis  v.  Donner,  82  Cal.  35,  22  Pac. 
879;  Goyhinech  v.  Goyhlnech,  80  Cal.  409,  22 
Pac.  175;  In  re  Wlard's  Estate  (Cal.)  24  Pac. 
45;  Henry  v.  Mergulre,  111  Cal.  1,  43  Pac. 
387;  Bomhelmer  v.  Baldwin,  42  Cal.  31;  Peo- 
ple V.  Loucks,  28  Cal.  69.  The  motion  to  va- 
cate and  set  aside  the  Judgment  Ijecause  the 
summons  was  not  served  upon  the  appellant, 
Stookey,  and  because  his  appearance  was  en- 
tered without  his  authority,  was  a  proceeding 
justified  by  section  Si.'iCi,  Comp.  Laws  Utah 
1888,  but  liecame  ineffectual  to  afford  a  rem- 
edy or  relief,  because  the  remedy  was  barred 
by  the  statute  limiting  the  time  in  which  the 
motion  must  be  made  and  determined,  and 
because  the  court  did  not  make  the  order  until 
about  fourteen  months  after  the  rendition  o.'' 
the  Judgment.  This  was  caused  by  the  nejr- 
Icct,  laches,  and  want  of  diligence  on  the  par.- 
of  the  appellant  to  enter  his  motion  within  a 
reasonable  time  after  he  knew  of  the  judg- 
ment. He  delayed  the  entry  of  the  motion 
nearly  eight  months  after  he  knew  the  judg- 
ment was  entered,  and  over  four  months  after 
be  liad  promised  Mr.  Dey,  plaintifTs  attorn^, 
that  he  would  have  the  Judgment  paid.  "Al- 
though a  party  may  have  the  right  to  raise 
the  question  of  the  nullity  of  a  Judgment  or 
decree  because  of  an  unauthorized  appearance 
by  an  attorney,  this  does  not  excuse,  but.  In 
view  of  public  policy,  requires  him  who  liad 
been  representpd  by  an  unauthorized  attorney 
to  disavow  and  disaffirm  his  action  promptly 
upon  receiving  knowledge  thereof.  If  he  does 
not  thus  speak  when  he  ought  to,  the  court 
will  not  hear  him  when  he  wants  to,  espe- 
cially If  his  delay  has  been  prejudicial  to  the 
lights  of  third  parties."  2  Mnc.  PI.  &  Prac. 
p.  694.  This  court  held  in  White  y.  Pease,  49 
Pac.  416,  15  Utah,  — ,  that  any  errors  com- 
mitted by  the  trial  court  In  granting  or  re- 
foslng  to  grant  a  new  trial  under  section 
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3636,  Oomp.  Laws  TTtah  1888,  and  any  affida- 
Tlta  uaed  on  said  motion,  If  properly  Identi- 
fied and  embodied  In  a  bill  of  exceptions,  or 
otherwise  properly  preswved  In  the  record, 
may  be  reviewed  on  appeal  from  the  Judg- 
ment Had  the  appeal  been  taken  from  the 
Judgment  wltbln  tbe  year  allowed  by  section 
3635,  then  the  errors  assigned  on  tbe  OTerrul- 
Ing  of  the  motion,  made  under  section  3636, 
might  have  been  considered  on  the  appeal  from 
the  Judgment,  even  if  the  motion  made  before 
was  not  decided  until  after  the  appeal  was 
taken.  The  main  trouble  lies  in  the  fact  that 
the  appeal  was  not  taken  within  the  year  al- 
lowed by  law.  Comp.  Laws  Utah  1888,  I 
8652;  Tripp  v.  Railroad  Co.,  69  Cal.  631,  11 
Pac.  210;  Chouteau  v.  Nuckols,  33  Mo.  148; 
Anderson  v.  Sloan,  1  Colo.  33;  Eastman  v. 
Gurrey,  14  Utah,  169,  46  Pac.  828;  White  v. 
Pease,  40  Pac.  416,  15  Utah,  170.  Unless  the 
appeal  la  taken  within  the  time  prescribed  by 
law,  the  court  has  no  Jurisdiction  to  hear  the 
appeal,  nor  to  extend  the  time  in  which  the 
appeal  may  be  taken.  The  time  to  appeal 
from  a  Judgment,  under  our  statute,  begins  to 
run  from  the  entry  of  the  Judgment,  and  not 
from  the  time  when  the  court  overrules  the 
motion  for  a  new  trial,  or  other  motion  with 
reference  to  It.  See  cases  cited  above.  In  the 
case  of  North  Point  Consol.  Irr.  Co.  v.  Utah 
&  S.  L.  C.  Co.,  46  Pac.  824,  14  Utah,  155,  it 
was  held  that  an  appeal  from  an  order,  made 
pendente  lite,  granting  a  temporary  injunction, 
was  not  an  appeal  from  a  final  Judgment, 
from  which  an  appeal  would  lie  under  sec- 
tion 9,  art  8,  of  the  constitution.  In  Eastman 
V.  Gurrey,  reported  In  46  Pac.  828,  14  Utah, 
160,  this  court  held  that  the  constitution  had 
taken  away  the  right  of  appeal  from  an  order 
vacating  and  setting  aside  a  Judgment  and 
that  such  an  order  was  not  a  final  Judgment 
from  which  an  appeal  would  lie.  In  the  case 
of  White  V.  Pease,  40  Pac.  416,  15  Utah,  170. 
this  court  held  that  an  order  refusing  to  grant 
a  new  trial  comes  within  the  rule  laid  down  in 
the  above  cases,  and  that  such  an  order  is  not 
a  final  Judgment  from  which  an  appeal  will 
lie  to  this  court  under  section  9,  art.  8,  of  the 
constitution.  In  Jones  v.  Insurance  Co.,  47 
Pac.  74,  14  Utah,  215,  this  court  held,  In  sub- 
stance, that  a  motion  to  vacate  a  final  Judg- 
ment comes  too  late  after  the  term  has  ex- 
pired, and  after  the  time  within  which  a  mo- 
tion for  a  new  trial  can  be  made,  and  should 
be  denied.  An  order  overruling  a  motion  to 
set  aside  a  Judgment  is  not  a  final  Judgment 
under  section  3035,  and  is  not  an  appealable 
order,  under  our  constitution  and  the  rules  laid 
down  by  this  court  The  appeal  should  be 
taken  from  the  original  Judgment  and  inter- 
mediate orders  affecting  the  Judgment  may  be 
reviewed  on  appeal  from  the  Judgment  Comp. 
Laws  Utah  1888,  !  3652.  The  appeal  In  this 
case  was  not  taken  nntU  the  expiration  of 
over  one  year,  and  the  order  overruling  the 
motion  to  set  aside  and  vacate  the  Judgment 
was  not  rendered  until  over  fifteen  months, 
after  the  Judgment    The  period  fixed  by  stat* 


ate^  In  aOowlnc  appeals  within  one  year  from 
the  entry  of  the  Judgment  la  an  express  lim- 
itation of  time  within  which  the  appeal  must 
be  taken,  and  is  not  a  flexible  rule  to  be  va- 
ried by  extrinsic  circumstances.  Section  3256. 
Comp.  Laws  Utah  1888,  provides  that: 
"*  *  *  When  from  any  cause,  the  summons 
In  an  action  has  not  been  personally  served 
on  the  defendants,  the  court  may  allow  on 
such  terms  as  may  be  Just  such  defendant  or 
his  legal  ropresentatlves,  at  any  time  within 
one  year  after  the  rendition  of  any  Judgment 
In  such  action,  to  answer  to  the  merits  of  the 
original  action.  »  •  •"  The  period  with- 
in which  this  discretion  can  be  exercised  Is 
expressly  limited  to  one  year  after  the  ren- 
dltl<m  of  the  Judgment  and  this  time  cannot 
be  enlarged  or  extoided  by  merely  giving  no- 
tice to  vacate  the  Judgment  within  the  year. 
The  party  is  required  to  act  and  must  bring 
his  notice  to  a  hearing  and  determination  be- 
fore the  court  at  his  jperil,  within  the  year, 
or  the  power  to  relieve  under  the  statute  is 
gone.  This  provision  Is  based  upon  the  rea- 
sonable presumption  that  a  year  affords  am- 
ple time  and  opjportunlty  for  a  party  to  ot>- 
taln  relief,  if  he  is  diligent  Knox  v.  Clifford, 
41  Wis.  458;  EUiott  T.  BasUan,  11  Utah,  452, 
40  Pac.  713;  HoiIy  v.  Hastings,  3  Cal.  341; 
Railroad  Co.  v.  McGrath,  74  Cal.  49.  15  Pac. 
360.  In  EUiott  y.  BasUan,  11  Utah,  452,  40 
Pac.  713,  this  court  in  construing  a  part  of 
section  3366,  Comp.  Iaws  Utah  1888,  said: 
"It  is  clear  that  this  section  controls  the  pow- 
er of  courts  to  grant  rollef  against  Judgments 
of  the  character  shown  In  the  case  at  bar, 
and  limits  their  dlscretloa  It  is  unnecessary 
to  discuss  their  power  at  common  law,  or  in 
the  absence  of  statutory  provisions.  This  sec- 
tion Is  a  part  of  our  civil  procedure.  It  Is 
concerning  a  matter  which  la  a  rightful  sub- 
ject of  legislation.  Though  our  courts  pos- 
sess common-law  and  chancar  Jurisdiction, 
the  Code  prescribes  limitations  beyond  wblt± 
they  cannot  go.  The  time  within  which  such 
relief  can  be  given  [in  that  case]  is  six  months 
after  the  adjournment  of  the  term  at  which 
the  Judgment  was  rendered.  The  reason  of 
the  statute  is  obvious.  There  ought  to  be 
some  fixed  time  within  which  the  court  can 
exercise  this  discretion  upon  the  application 
of  the  aggrieved  party;  and  there  ought  In 
the  interest  of  the  public,  to  be  some  period 
when  persons  could .  purchase  property  which 
has  been  the  subject  of  litigation,  and  have 
some  assurance  that  the  title,  while  perhaps 
vulnerable,  could  not  be  assailed  upon  a  mo- 
tion, and  a  Judgment  which  had  given  title 
be  vacated,  without  making  them  parties,  and 
afFordiug  an  opportunity  to  meet  the  allega- 
tions of  the  moving  party  upon  which  the  ap- 
plication was  based  to  set  aside  a  solemn  and 
formal  Judgment"— and  held,  further,  that  the 
court  had  no  power  to  vacate  a  judgment 
after  the  period  limited  by  statute,  and  that 
the  only  remedy  for  a  party  under  such  cir- 
cumstances was  by  a  bill  of  review,  common 
In  chancery  practice,  which  la  peculiarly  flued 
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to  bring  befiMre  the  conrt  all  the  parties,  and 
to  present  all  the  facts  connected  with  the 
btigatJon,  including  those  which  are  explana- 
tory of  the  judgm»it,  and  the  delay,  If  there 
be  any,  In  making  the  application  to  have  the 
judgment  vacated,  under  which  equitable  pro- 
ceedings justice  might  be  done.  In  the  case 
of  People  V.  Harrison,  &i  Cal.  607,  24  Pac. 
Sll,  it  was  held  that  a  motion  would  not  lie 
to  set  aside  a  judgment  after  the  lapse  of  time 
limited  by  statute,  if  the  judgment  Is  not  void 
on  its  face,  and  that  an  action  brought  regu- 
larly for  that  purpose  was  the  proper  remedy. 
2  Enc.  PI.  &  Prac.  693;  People  v.  Temple. 
103  Cal.  4S3,  S7  Pac.  447;  Jacks  y.  Baldez,  97 
Oal.  91,  81  Pac.  899;  People  r.  Goodhue,  80 
Cal.  200,  22  Pac.  66;  People  r.  Greene,  74 
Cal.  400,  16  Pac.  197.  It  seems  clear,  from 
authority,  that  In  cases  where  judgments  have 
been  obtained  without  service  of  process,  but 
which  are  regular  and  valid  on  their  face,  and 
the  defendant  has  no  knowledge  of  the  judg- 
ment until  after  the  statutory  time  to  move 
to  set  It  aside  has  expired,  or  was  prevented 
from  making  the  motl<«  from  other  causes, 
named  in  the  statute,  over  wlilcb  he  liad  no 
control,  within  the  time  provided  by  statute,  a 
court  ot  equity  would  liave  jurisdiction  in  tbt 
premises,  when  all  the  parties  In  int««st  have 
been  brought  before  it  Courts  of  equity  will 
not  ordinarily  entertain  Jurisdiction  when  the 
remedy  at  law  is  complete. 

It  la  also  Insisted  that  this  court  has  no  Ja- 
riadletion  of  this  case  because  defendant  Stoo- 
key,  the  only  defendant  appealing,  did  not 
serve  notice  of  appeal  upon  his  co-defendants, 
who  were  parties  Interested  in  the  appeal. 
This  conrt  held  in  Commercial  Nat  Bank  v. 
United  States  S.,  L.  &  B.  Co.,  44  Pac.  1043, 
13  Utah,  189,  and  Rache  v.  Stanley,  49  Pac. 
648,  15  Utah,  — ,  that,  under  section  3C30, 
Comp.  Laws  Utah  1888,  notice  of  appeal  shall 
be  served  on  a  co-defendant  who  does  not  ap- 
peal; that  the  term  "adverse  party,"  used  la 
the  statute,  meant  evoy  person  whose  inter- 
ests required  that  the  order,  judgment,  or  de- 
cree appealed  from  be  sustained,  or  who  are 
interested  in  opposing  the  relief,  and  that  ev- 
ery SDCh  person  must  be  seeped  with  a  notice 
of  appeal,  regardless  of  whether  he  appeared 
as  one  of  the  original  parties  to  the  action,  or 
was  brought  in  by  order  of  the  court;  that 
It  would  not  be  presumed  that  co^efendants 
who  have  not  been  served  with  notice  of  ap- 
peal have  no  interest  in  the  Judgment  which 
would  be  in  conflict  with  a  reversal.  It  is 
true  that  both  co-defendants  were  sworn  as 
witnesses  on  the  hearing  of  the  motion,  as  any 
other  witness  would  be  sworn  for  the  plaintiff 
or  defendant,  and  gave  testimony  tending  to 
corroborate  the  appellant  In  some  respects,  but 
not  in  all  respects;  but  It  does  not  appear 
from  defendant  J.  B.  Swenson's  affidavit  that 
he  conceded  Mr.  Stook^s  claim,  or  that  he 
made  no  adverse  claim.  Their  interests  may 
be  adverse.  I  cannot  presume  they  had  no 
interest  la  the  Judgment  that  would  be  in 


conflict  with  a  leversal.  The  qnestlon  of  eoa- 
tributlon  might  arise  between  them,  inasmuch 
as  It  appears  that  the  Judgment  aroae  from 
firm  indebtedness.  Had  they  been  notified, 
they  might  have  appealed,  or  contested  this  ap- 
peal. I  am  of  the  opinion  that  the  afipeal 
should  have  been  dismissed. 


(24  NaT.  82) 

STATE  ex  rri.  WILLIAMS  r.  BECK.     (No. 

1,605.) 

(Supreme  Onrt  of  Nevada.     Sept  9,  1897.) 

OmcKBs—REsiosATioy— Withdrawal. 

1.  A  contingent  resignation  bj  a  state  ofBda! 
Is  subject  to  withdrawal  by  him  at  any  time 
before  the  contingency  happens,  and  the  action 
of  the  governor  in  refusing  to  return  the  resigna- 
tion when  requested  to  do  so  before  such  time  la 
«f  no  eSect 

2.  A  county  commissioner  sent  his  resignation 
to  the  governor,  to  take  effect  if  he  were  not 
held  blameless  as  to  certain  charges  by  an  Inves- 
tigatiug  committee,  or  if  such  an  investigation 
should  not  be  held  within  60  days.  HeUtg  that 
the  resignation  was  not  abeolute,  but  oontmgent 
upon  the  happening  of  one  of  the  two  events 
named  therein. 

3.  Before  the  Investigation  was  held,  and  be- 
fore the  60  days  had  expired,  the  commissioner 
wrote  to  the  governor,  requesting  that  his  resig- 
nation be  returned  to  him.  BtU,  that  this  con- 
stituted an  absolnte  withdrawal  o<  (he  icalgna- 
tion  while  still  contingent. 

Bonnifield,  J.,  dissecting. 

Quo  warranto  by  the  atste,  on  the  relation 
of  John  B.  Williams,  against  H.  H.  Beck, 
to  oust  respondent  from  office.    Dismissed. 

Torreyson  &  Summerfleld  and  J.  B.  Judge, 
Atty.  Gen.,  for  relator.  Wren  ft  Julten,  (or 
respondent. 

MASSEY,  J.  The  respondent  waa  duly 
elected  county  commissioner  of  Washoe 
county,  state  of  Nevada,  at  the  general  elec- 
tion held  therein  on  the  Sd  day  of  Novem- 
ber, 1896,  for  a  term  of  four  years,  com- 
mencing on  the  first  Monday  in  January, 
1897,  duly  qualified  as  such,  and  has  sioce 
that  time  discharged  the  duties  of  said  of- 
fice. On  the  8th  day  of  April,  1897,  the  re- 
spondent transmitted  to  R.  Sadler,  the  act- 
ing governor,  the  following  letter:  "Reno, 
Nevada,  April  8,  1897.  His  Excellency,  B. 
Sadler,  Governor  of  Nevada,  Carson  City, 
Nevada— Sir:  In  view  of  serious  charges,  as 
appear  In  the  Nevada  State  Journal  of  even 
date  hereof,  made  against  me  as  a  public 
official  of  this  (Washoe)  county,  I  hereby  re- 
sign said  office,  to  wit,  county  commissioner 
of  Washoe  county,  Nevada,  and  beg  yon  to 
hold  the  same  subject  to  the  findings  of  a 
judicial  investigation  which  I  have  this  day 
demanded  and  requested  of  the  proper  au- 
thorities, to  wit,  the  honorable  district  Judge 
of  our  district,  and  the  Honorable  T.  V.  Ju- 
Uen,  district  attorney  of  my  county.  Unless 
such  investigation  shall  find  me  blameless, 
or  in  case  such  Investigation  shall  not  be 
held  for  a  term  of  alxt^  da/a  from  the  date 
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hereof,  then,  and  In  either  event,  yon  will 
consider  this  my  final  resignation,  and  pro- 
ceed under  the  law  to  appoint  my  successor. 
In  the  meantime  I  shall  consider  my  duties 
as  county  commissioner  suspended.  Very 
respectfully,  H.  H.  Becli."  This  letter  was 
indorsed  by  the  goTernor:  "Resignation  ac- 
cepted upon  the  conditions  named  therein. 
R.  Sadler."  The  charges  published  in  the 
Reno  Journal,  and  referred  to  in  the  above 
letter  of  the  respondent,  were  to  the  effect 
that  the  respondent  had  voted  to  allow  a 
bill  for  disinfecting  a  room  where  a  child 
had  recently  died  with  a  contagious  disease, 
and  that  there  was  no  authority  of  law  for 
the  allowance  of  the  same.  On  the  2Gth  day 
of  May,  1897,  the  respondent  wrote  and 
transmitted  the  following  letter  to  the  gov- 
ernor: "Reno,  Nevada,  May  26th,  1897.  His 
Eizcellency,  R.  Sadler,  Governor  of  Nevada, 
Carson  City,  Nevada— Sir:  Please  return  to 
me  my  conditional  resignation,  under  date 
of  April  8th,  1897.  Since  then  the  district 
Judge  has  called  a  grand  Jury,  and  I  am  as- 
sured that  the  charges  made  against  me  by 
&  local  paper  will  be  investigated.  Very 
truly  yours,  H.  H.  Beck,  Co.  Commissioner, 
Washoe  Co.,  Nevada."  On  the  29th  day  of 
May,  1897,  the  governor,  in  answer  to  said 
letter,  refused  to  return  to  the  respondent 
the  letter  of  resignation,  assigning  as  a  rea- 
son therefor  that  the  same  had  been  filed  In 
the  archives  of  the  executive  department, 
and  had  been  accepted  subject  to  the  condi- 
tions named.  Further  correspondence  pass- 
ed between  the  respondent  and  the  governor 
relative  to  this  matter,  but,  as  the  same  is 
not  necessary  in  determining  the  questions 
presented  by  this  action.  It  is  omitted.  On 
the  4th  day  of  June,  1897,  the  grand  Jury  of 
Washoe  county  reported  to  the  district  court 
therein  the  result  of  the  investigation  of  the 
matters  referred  to  in  respondent's  letter  of 
resignation.  In  which  report  the  grand  jury 
commended  the  county  auditor  of  said  county 
for  refusing  to  draw  his  warrant  for  the 
amount  of  said  claim,  and  expressed  the  be- 
lief that  the  board  of  county  commissioners 
had  acted  in  good  faith,  and  for  the  best  in- 
terests of  the  people,  In  taking  action  to  pre- 
vent the  spread  of  a  dangerous  disease.  On 
the  7th  day  of  June,  1897,  the  relator  was  ap- 
pointed and  commissioned  by  the  acting  gov- 
ernor as  county  commissioner  of  Washoe 
county  to  fill  the  vacancy  occasioned  by  the 
alleged  resignation  of  the  respondent,  and 
thereafter  took  the  required  oath  as  such.  On 
the  5th  day  of  July,  1897,  the  relator  de- 
manded of  the  respondent  the  possession  of 
said  office,  which  demand  was  refused,  since 
when  the  respondent  has  continued  to  exercise 
the  functions  of  said  office,  and  has  excluded 
the  relator  therefrom.  Upon  these  facts  the  re- 
lator asks  the  court  to  adjudge  the  respond- 
ent not  entitled  to  said  office,  that  he  be 
ousted  and  excluded  therefrom,  and  that  re- 
lator be  admitted  thereto,  and  to  all  the 


rights  and  emoluments  thereof.  The  char- 
acter of  respondent's  act  In  transmitting  his 
resignation  to  the  governor,  the  effect  there- 
of, whether  the  resignation  is  conditional  or 
absolute,  and  the  effect  of  the  subsequent 
transactions  occurring  after  the  receipt  of 
the  resignation  by  the  governor,  are  the  only 
matters  necessary  to  be  considered  In  deter- 
mining the  question  presented  In  this  proceed- 
ing. 

The  relator  contends  that  the  letter  of 
April  8,  1897,  Is  an  absolute  and  uncondi- 
tional resignation  of  the  office  of  county  com- 
missioner. We  cannot  so  hold.  The  resig- 
nation was  to  become  effective  at  a  future 
date,  and  upon  the  happening  of  two  speci- 
fied contingencies,  to  wit,  in  case  the  Judi- 
cial investigation  demanded  should  not  be 
had  within  60  days  from  the  date  of  the 
letter,  or  in  case  said  Investigation  should 
fall  to  hold  the  respondent  blameless  in  the 
matter  charged.  These  are  the  express  con- 
ditions named  upon  which  the  resignation 
should  become  final  and  effective.  The  act 
of  the  governor  in  accepting  the  resignation 
of  the  respondent,  and  in  refusing  to  return 
the  same  upon  demand,  la  neither  material 
nor  Important;  for  It  has  been  settled  by 
this  court  that  a  civil  officer  has  the  right  to 
resign  his  office  at  his  own  pleasure  and 
will,  and  the  acceptance  or  rejection  of  such 
resignation  can  In  no  manner  affect  snch 
right  State  v.  Clarke,  3  Nev.  5C&  The  res- 
ignation Of  the  respondent  being  conditional, 
and  not  to  take  effect  except  upon  certain 
contingencies,  and  at  a  future  day,  there 
was  no  vacancy  in  the  office  until  the  hap- 
pening of  the  contingencies  and  until  the  ar- 
rival of  such  day.  In  the  meantime  the  res- 
ignation was  within  the  control  of  the  re- 
spondent, and  could  be  withdrawn  at  bis 
pleasure;  and,  if  such  withdrawal  was  made 
by  the  respondent,  he  stands  as  if  he  had 
never  written  or  sent  said  resignation.  State 
V.  Clarke,  supra.  The  question,  then,  is,  did 
respondent  withdraw  his  resignation  before 
the  happening  of  the  contingencies  nxuned 
therein,  and  within  60  days  from  the  date 
thereof?  We  think  he  did.  The  letter  of 
resignation  was  written  and  transmitted  on 
the  8th  day  of  April,  1897.  On  the  20th  day 
of  May,  1897,  before  the  60  days  had  elapsed, 
and  before  an  investigation  of  the  charges 
had  been  made  by  the  grand  Jury,  the  re- 
spondent transmitted  to  the  governor  the 
letter  In  which  he  asked  the  return  of  the 
conditional  resignation  under  date  of  April 
8,  1897.  This  letter  was  an  absolute  with- 
drawal of  such  resignation.  At  the  time  .he 
same  was  written  the  resignation  was  sub- 
ject to  withdrawal,  and  entirely  witt'"-i  the 
control  of  the  respondent  It  cannot  be  s 
matter  of  any  Importance  what  reasons  were 
assigned  by  the  respondent  for  the  transmis- 
sion of  his  letter  of  resignation,  or  In  trans- 
mitting the  letter  withdrawing  the  same. 
Having  withdrawn  the  resignation  at  a  time 
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when  the  same  was  subject  to  Bucb  with- 
drawal, and  before  the  happening  of  the  con- 
tingencies named,  there  was  no  vacancy  In 
the  office  of  county  commissioner  of  Washoe 
county  at  the  time  the  relator  was  appointed 
by  the  governor,  and  therefore  such  appoint- 
ment conferred  no  right  to  Buch  office  upon 
the  relator. 

Other  questions  were  discussed  by  coun- 
sel for  the  respective  parties,  but  we  do  not 
deem  It  necessary  to  pass  upon  the  same. 
For  these  reasons  the  proceedings  will  be 
dismissed,  at  relator's  costs,  and  judgment 
entered  accordingly. 

BELKNAP,  C.  J.,  concurs. 

BONNIFIELD,  J.  (dissenting).  I  cannot 
concur  in  the  conclusion,  arrived  at  In  the 
above  opinion,  that  respondent's  letter  of  May 
26th  was  an  absolute  withdrawal  of  his  resig- 
nation of  the  8th  day  of  April,  and  must 
therefore  respectfully  dissent  from  the  Judg- 
ment I  am  of  opinion  tliat  the  respondent 
was  acting  in  good  faith  when  he  notified  the 
governor  of  his  desire  to  no  longer  hold  hl9 
office  imlesB  a  Judicial  Investigation,  which 
he  had  demanded,  should  hold  him  blameless 
with  respect  to  what  he  regarded  as  "serious 
charges"  made  by  the  Nevada  State  Journal. 
His  counsel  claimed  that  the  respondent,  be- 
ing assured  that  the  grand  jury  would  be 
called,  and  that  he  would  be  exonerated  by 
them,  withdrew  lils  resignation  by  the  said 
letter  of  May  26th.  From  this  It  appears  to 
me  that  his  withdrawal  was  based  solely  on 
the  contingency  of  his  being  exonerated;  that 
he  did  not  at  that  time  Intend  to  withdraw 
his  resignation  regardless  of  said  charges,  and 
without  reference  to  whether  he  was  exon- 
erated or  not.  The  charges  contained  in  tb« 
newspaper  article  were  ttiat  a  bill  presented 
by  Prof.  W.  McN.  Miller  to  the  board  of 
county  commissioners  for  fumigating  a  room 
In  an  hotel  at  Reno  was  not  a  legal  charge 
against  Washoe  county,  that  there  was  no 
law  authorizing  said  work  to  be  done  at  the 
county's  expense,  and  that  the  board  allowed 
Bald  bfll  by  unanimous  vote.  After  setting 
out  the  Items  of  the  bill,  the  author  of  the 
article  claimed  that  the  charges  therefor  were 
not  only  illegal,  but  most  extravagant,  and 
concluded  his  comments  as  follows:  "In  view 
of  this,  there  can  only  be  one  construction 
put  upon  the  whole  matter,  and  tluit  is  that 
maudlin  sentimentality  has  overcome  the  bet- 
ter Judgment  of  sensible  men."  It  seems  that 
the  respondent  regarded  these  charges  as  be- 
ing of  such  serious  nature  that  he  determined 
not  to  retain  his  office  unless  he  was  held 
blamcles.s  by  a  Judicial  investigation.  Knter- 
talnlDg  this  view  of  the  matter,  he  exhibited 
a  commendable  public  (spirit  In  desiring  to  be 
relieved  of  his  official  responsibilities.— a  spirit, 
however,  not  commonly  manifested  In  like 
manner  in  official  circles.  It  is  clear  to  my 
mind  that  he  did  not  change  his  mind  with 
respect  to  his  resignation  until  the  Dth  day 


of  June.  On  that  day  he  wrote  to  the  gov- 
ernor as  follows:  "•  ♦  ♦  Sir:  I  hereby  re- 
call my  conditional  resignation  of  date  April 
8th,  1807.  Very  respectfuUy.  H.  H.  Beck. 
•  •  •"  That  letter  was  evidently  intended 
by  him  as  an  absolute  withdrawal  of  his  con- 
ditional resignation.  If  he  had  regarded  his 
letter  of  May  26th  as  being  such  withdrawal, 
there  was  no  necessity  or  propriety  in  abso- 
lutely withdrawing  it  again.  If  he  Intended 
on  the  26th  day  of  May  to  absolutely  with- 
draw his  resignation,  I  am  of  opinion  that  he 
would  have  ioae  so  in  the  clear  and  concise 
form  he  attempted  to  withdraw  it  on  the  5th 
day  of  June,  without  reference  to  any  assur- 
ance that  he  had  that  the  charges  would  be 
Investigated,  and  without  regard  to  any  as- 
surance that  he  would  be  exonerated.  On 
the  4th  day  of  June  the  grand  Jury  reported 
to  the  court  as  follows:  "We  have  examined 
Into  the  charges  made  by  publication  in  the 
Nevada  State  Journal,  alleging  certain  illegal 
acts  of  the  board  of  county  commissioners, 
and  find  as  follows,  otter  examining  several 
witnesses:  A  child  died  at  the  Oarenden  Ho- 
tel, In  this  city,  on  the  21st  day  of  February, 
1897,  of  malignant  scarlet  fever.  That  there 
was  great  danger  of  the  disease  spreading, 
and  that  the  attending  physician  notified  the 
chairman  of  the  board  of  county  commission- 
ers of  the  danger,  and  advised  him  of  the 
necessity  of  having  the  premises  and  clothing 
in  the  rooms  Immediately  and  thoroughly 
fumigated,  and  that  after  further  consulta- 
tion the  chairman  of  the  board  of  county 
commissioners  requested  the  attending  ph.v- 
siclan  to  have  the  necessary  fumigating  prop- 
erly done,  that  the  danger  of  the  spreading 
of  the  disease  might  be  averted.  That  It  was 
accordingly  done  in  a  thorough  manner  by 
him,  and  under  his  supervision.  Subsequent- 
ly, at  a  meeting  of  the  board  of  county  com- 
missioners held  April  7,  18i»7,  Dr.  Miller  pre- 
sented a  bill  for  $76.15.  That  said  bill  was 
unanimously  allowed  by  said  board,  and  was 
later  properly  vetoed  by  the  auditor,  and  at 
a  later  meeting  of  the  board  the  auditor's 
veto  waB  sustained.  While  we  commend  the 
action  of  the  auditor  in  refusing  to  draw  his 
warrant  in  payment  of  this  bill,  and  believe 
there  was  no  Inw  authorizing  its  payment,  we 
believe  the  chairman  and  other  members  of 
I  the  board  of  county  commissioners  actetl  In 
,  good  faltb,  and  for  the  best  interests  of  the 
people  of  this  community.  In  thus  taking  ac- 
tion In  preventing  the  spread  of  a  dangerous 
and  generally  fatal  disease."  Counsel  seem- 
ed to  think  that  the  conditional  resignation 
was  simply  a  foolish  act  on  the  part  of  the 
respondent,  and  argued  that,  however  It  might 
be  considered,  the  grand  jury  liad  fully  ex- 
onerated the  board  from  the  charges  made, 
aud  hence  that  under  the  terms  of  the  letter 
of  the  8th  day  of  April  the  conditional  resig- 
nation never  took  effect.  It  is  true,  the 
grand  jury  found  that  the  resi)ondent  and  the 
other  cominissloners  acted  In  good  faith  in 
thus  taking  action  in  preventing  the  spread 
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of  a  dangerous  disease.  The  Jury,  however, 
found  that  the  charges  made  by  said  article 
were  substantially  true;  that  is,  that  said 
board  unanimously  allowed  said  blU  of  Dr. 
Miller  of  $76.15,  and  that  there  was  no  law 
authorizing  Its  payment.  It  was  not  charged 
against  the  commissioners,  or  either  of  th^u, 
that  they  acted  in  bad  faith,  but  their  alleged 
illegal  acts  were  ascrll>ed  solely  to  maudlin 
sentimentality  having  overcome  their  better 
Judgment  as  sensible  men.  It  appears  to  me 
that  the  respondent  was  of  opinion  that  be 
could  legally  withdraw  his  resignation  at  any 
time  before  the  governor  made  his  appoint- 
ment, and  that  on  the  5th  day  of  June  he 
changed  bis  mind  with  respect  to  his  resig- 
nation, and  concluded  to  withdraw  it  abso- 
lutely, which  he  then  attempted  to  do.  It  Is 
probable  that  at  that  time  he,  too,  considered 
that  his  conditional  resignation  was  a  foolish 
act.  The  validity  of  a  reeignatlon  does  not 
depend  upon  the  resigoation  being  based  on 
sensible  grounds,  nor  can  it  be  defeated  by 
Its  being  a  foolish  act.  In  my  view  of  the 
case,  his  resignation  took  effect  on  the  4th  day 
of  June,  when  the  grand  Jury  submitted  their 
report  to  the  court,  and  at  that  time  his  right 
of  withdrawal  ceased. 


Bx  parte  CRAWFORD.    (No.  1.500.) 

(Supreme  Court  of  Nevada.    Sept.  7,  1887.) 

BIabbas  Corpus— OKOTJNDS—JcRiaDicTioN'. 

1.  An  imprisonment  b^  virtue  of  a  commit- 
ment showing  that  the  prisoner  was  convicted  of 
threats  against  life,  and  sentenced  to  give  bunds 
to  keep  the  peace,  or  be  imprisonetl  for  a  certain 
time,  la  a  legal  imprisonment,  and  accordingly 
an  application  for  liabeas  corpus  will  t>e  refused. 

2.  The  question  of  the  guilt  of  a  person  con- 
victed of  a  public  offense  cannot  be  raised  on 
application  for  habeas  corpus. 

Application  by  James  Crawford  for  a  writ 
of  habeas  corptis.     Denied. 

P.  H.  Norcross,  for  petitioner. 

BELKNAP,  C.  J.  The  petitioner  Is  held  in 
custody  by  the  sheriff  of  Washoe  county  by 
virtue  of  a  commitment  issued  from  the  court 
of  the  Justice  of  the  peace  of  Reno  township. 
The  commitment  shows  that  the  petitioner 
was  found  guilty  of  a  public  offense,  to  wit, 
threats  ag^alnst  life,  and  is  placed  under  bonds 
to  keep  the  peace,  or  be  Imprisoned  in  the 
county  Jail  for  the  term  of  six  months,  or  un- 
til said  bond  be  given.  No  objection  is  made 
touching  the  regularity  of  the  commitment, 
and  the  Jurisdiction  of  the  court  is  not  ques- 
tioned. Under  these  facts,  it  Is  our  duty  to 
deny  the  application.  Gen.  St.  S  3«8».  Wheth- 
er petitioner  was  guilty  or  not  was  the  ques- 
tion to  be  decided  upon  the  trial,  and,  if  It 
was  erroneously  decided,  the  remedy  Is  by 
appeal,  and  not  by  habeas  corpus.  Ex  parte 
Bdgington,  10  Nev.  215. 

BONNIFIELD  and  MAS8EY,  JJ.,  concur. 


Bx  parte  TICB. 

TICE  V.  FRAZIER.  Sheriff. 

(Supreme  Court  of  Oregon.    Aug.  31,  1897.) 

Habeas  Cokpcs — Gkounus  or  Remedt— Jl-rt — 
DiscHASGE  ox  Sunday — Consent  or  Depend- 
ant —  jBOPAHur  —  When  Attacbino. 

1.  Where  it  is  conceded,  in  a  habeas  corpus 
proceeding,  that  the  commitment  emanated  from 
a  ouivt  of  competent  authority,  having  jurisdic- 
tion of  the  subject-matter  and  person,  the  only 
question  is  whether  the  process  is  void  for  il- 
legality. 

2.  Hill's  Ann.  Laws,  §  208,  provides  that 
"while  the  jury  are  absent  the  court  may  adjourn 
from  time  to  time,  in  respect  to  other  business, 
but  it  is  nevertheless  to  be  deemed  open  lor 
every  purpose  connected  with  the  catise  sub- 
mitted to  the  jury  till  a  verdict  is  rendered  or 
the  jury  discharged."  Section  928,  adopted  with 
section  208.  provides  that  "no  court  can  be  open- 
ed, nor  can  any  judicial  business  be  tniusaited 
on  a  Sunday,"  except  to  give  instructions  to  a 
jury  then  deliberating  on  their  verdict;  to  re- 
ceive the  verdict  of  a  jury,  or  for  the  exercise  of 
the  powers  of  a  magistrate  in  a  criminal  action. 
Heid,  that  section  028  limits  the  power  conferred 
by  section  208,  and  hence  a  court  cannot  dis- 
charge a  jury  on  a  Sunday  in  consequence  of  their 
failure  to  agree  on  a  verdict. 

3.  Within  Const,  art.  1,  {  12,  providing  that 
"no  person  shall  be  put  in  jeopardy  twice  for  tie 
same  offense."  jeopardy  attaches  when  the  jury 
are  impaneled  and  sworn. 

4.  In  a  criminal  case  the  authority  to  disdiarge 
the  jury  on  a  Sunday  because  of  their  failure  to 
agree  on  a  verdict  cannot  be  conferred  by  the 
consent  of  defendant,  the  act  being  in  contraven- 
tion of  Hill's  Ann.  Laws,  i  928. 

Appeal  from  circuit  court,  Multnomah 
county:  B.  D.  Shattuck,  Judge. 

Special  proceeding  by  Jonathan  Tlce 
against  William  Prazler,  sheriff,  in  habeas 
corpus.  From  a  judgment  dismissing  the 
proceeding  and  remanding  plaintiff  to  the 
custody  of  defendant,  plaintllt  apiieals.  Re- 
versed, and  plaintiff  discharged. 

This  Is  a  special  proceeding  by  Jonathan 
Tlce  against  William  Frazler,  as  sheriff  of 
Multnomah  county,  to  Inquire  Into  the  cause 
of  his  imprisonment,  and  to  be  relieved  there- 
from. The  facts  are  that  plaintiff  was  in- 
dicted, tried,  and  convicted  of  the  crime  of 
forgery;  but  the  Judgment  thereon  was  re- 
versed on  appeal,  and  a  new  trial  ordered. 
State  v.  Tlce,  48  Pac.  368.  Upon  the  new 
trial  a  Jury  was  impaneled  and  sworn,  the 
evidence  taken,  and  the  cause  submitted  on 
Saturday,  Jtme  26,  1887;  and  on  the  next 
day,  no  verdict  having  been  reached,  the 
court,  by  an  order,  discharged  the  Jury,  and 
committed  plaintiff  to  the  custody  of  defend- 
ant pending  a  retrial.  Thereafter,  plaintiff, 
clalniing  that  tlie  discharge  of  the  Jury  on 
Sunday  was  not  authorized  by  law.  and  that 
Its  order  in  that  respect  was  equivalent  to  a 
verdict  of  acquittal,  moved  the  court  to  be 
discharged;  but,  the  motion  being  denied,  he 
thereupon  sued  out  a  writ  of  habeas  corpus, 
which  was  served  on  defendant,  who.  for  his 
return,  certified  that  he  held  plaintiff  in 
prison  by  virtue  of  said  commitment.     A  re- 
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pl7  alletrinf  Qte  factfe  herelnbefoK  stated 
having  been  filed,  a  ttlal  was  bad,  restdtlng 
In  an  order  dismissing  the  proceeding,  and 
remanding  plaintiff  to  the  custody  of  defend- 
ant, from  which  Judgment  plalntilZ  appeals. 

J.  H.  Woodward,  for  appellant  Dan  J. 
Malarkey,  for  respondent 

MOORE,  0.  J.  (after  stating  the  facts). 
Counsel  for  plaintiff  contend  that,  In  con- 
sequence of  the  error  complained  of,  their 
client  is  unlawfully  restrained  of  his  liberty; 
that  be  cannot  again  be  put  in  Jeopardy,  and 
the  discharge  of  the  Jury  on  Sunday  affords 
a  bar  to  any  further  prosecution  of  the 
charge  stated  in  the  indictment;  that,  such 
being  the  case,  the  sheriff  has  no  legal  au- 
thority to  imprison  him,  and  hence  the  court 
erred  in  dismissing  the  proceeding  and  re- 
manding him  to  the  custody  of  the  officer; 
while  counsel  for  defendant  maintain  that 
the  act  of  discharging  the  Jury  Is  ministerial 
only,  and  therefore  not  prohibited  on  a  non- 
Judicial  day;  that  the  statute  confers  upon  a 
trial  court  the  right  to  receive  the  verdict 
of  a  Jury  on  Sunday,  and  this  grant  of  pow- 
er carries  with  it  the  corresponding  right  to 
discharge  a  Jury  on  that  day;  that  the  record 
b^ng  silent  it  must  be  presumed  that  the 
Jury  was  dlsctuirged  in  pursuance  of  plain- 
tiff's consent  thereto,  which  now  eatapa  him 
from  complaining  of  such  action;  and  that 
if  all  the  points  contended  for  by  plaintiff  l>e 
conceded,  the  order  restraining  him  of  his 
liberty  is  not  void,  and  hence  habeas  corpus 
is  not  the  remedy,  and  is  ineffectual  to  pro- 
cure his  discharge. 

It  being  conceded  that  the  commitment  un- 
der which  plaintiff  Is  restrained  of  his  liberty 
emanated  from  a  court  of  competent  authori- 
ty, having  Jurisdiction  of  the  subject-matter 
and  persMi,  the  only  question  presented  for 
consideration  in  a  habeas  corpus  proceeding 
is  whether  such  process  is  void  for  illegality. 
Huid,  Hab.  Corp.  333;  Church,  Hab.  Corp.  | 
253;  1  Blsh.  New  Cr.  Proc.  {  821.  "If  the 
Judgment"  says  Allen,  J.,  in  People  v.  Lls- 
comb,  19  Am.  Rep.  211,  "is  merely  erroneous, 
—the  court  having  given  a  wrong  Judgment 
when  it  had  jurisdiction,— the  party  aggrieved 
can  only  have  relief  by  writ  of  error,  or  other 
process  of  review.  He  cannot  be  relieved  sum- 
marily by  habeas  corpus."  In  Ex  parte  Ruth- 
ven,  17  Mo.  541,  the  facts  show  that  the  pe- 
titioner was  put  upon  his  trial  for  murder; 
and,  the  cause  being  submitted  to  the  Jury, 
they  were,  in  a  few  hours  after  retiring,  dis- 
charged, without  the  prisoner's  consent,  and 
In  his  absence,  without  having  agreed  upon  a 
verdict.  Contending  that  he  could  not  again 
be  put  in  Jeopardy  for  the  same  offense,  he 
moved  the  court  to  l>e  discharged  from  cus- 
tody under  the  indictment  but,  the  motion 
l>elng  denied,  he  sought  to  review  the  alleged 
error  by  hat)eas  corpus;  but  it  was  held  that 
the  means  adopted  was  not  the  proper  rem- 
edy for  the  error  complained  of.    In  Stelnet  t. 


IfektMi,  «  Wash.  2S,  82  Fbc:  1068,- tM  pWn 
tiff  was  indicted;  and,  upon  entering  m.  plec 
of  not  guilty,  a  Jury  was  impaneled  and 
sworn,  and  the  trial  commenced,  during  which 
the  court  upon  motion,  and  against  plaintifTs 
objecttim,  discharged  the  Jury,  quaalied  the  in- 
dictment, and  permitted  an  information  to  be 
filed,  h4riding  the  plaintiff  to  baU,  m  default 
of  which  to  be  imprisoned  in  the  county  Jail. 
Plaintiff,  contending  that  bis  restraint  under 
•aid  commitment  was  Illegal,  because  Jeo- 
pardy had  attached  under  the  indictment  and 
that  he  could  not  again  be  put  in  peril  for  the 
same  offense,  sought  to  review  the  act  of  the 
court  by  halieas  corpus,  but  it  was  held  that 
the  proceeding  was  ineffectual  for  that  pur- 
pose. Dunbar,  C.  J.,  in  deciding  the  case, 
says,  "If  the  petitioner  has  been  before  in 
Jeopardy  for  the  same  offense,  that  is  a  proper 
plea  in  bar,  to  be  tried  by  the  court,  and  from 
the  decision  of  which  an  appeal  would  lie  to 
this  court."  To  the  same  effect  also,  see  In 
re  Grlbben  (Old.)  47  Pac.  1074.  But  in  each 
of  these  cases,  wliile  the  doctrine  of  former 
Jeopardy  was  involved,  it  was  not  contended 
that  the  ordw  or  Judgment  complained  of  was 
void,  and  hence  it  was  held  that  habeas  ootpus 
was  not  the  proper  remedy  to  correct  any  ir- 
regularity occurring  at  the  trial.  It  has  been 
repeatedly  held  that  unless  the  judgment  un- 
der which  a  person  is  committed  to  the  cus- 
tody of  an  officer  is  void,  the  court  wiU  not 
on  a  hat>eas  corpus  proceeding,  discharge  the 
prisoner,  and  that  irregularities  appearing  In 
the  record  are  insufficient  to  obtain  his  re- 
lease. Fleming  v.  BiUs,  3  Or.  286;  Barton 
V.  Saunders,  16  Or.  51,  16  Pac.  921;  Wright 
T.  State,  5  Ind.  290;  Id.,  7  Ind.  324;  Com.  v. 
Deacon,  8  Serg.  &  R.  72;  State  v.  Sheriff,  24 
Minn.  87;  Perry  v.  State,  41  Tex.  488;  Pitner 
V.  State,  44  Tex.  578;  State  T.  Klock  (La.)  12 
South.  307;  Ex  parte  Blzzell  (Ala.)  21  South. 
371;  In  re  Courtney  (La.)  21  South.  729;  Ex 
parte  Gibson,  31  Cal.  619;  Ex  parte  McOul- 
lough,  35  Cal.  98;  Ex  parte  Granice,  51  Cal. 
375;  Ex  parte  Wilson.  114  U.  S.  417,  6  Sup. 
Ct  935;  Ex  parte  Hays  (Utah)  47  Pac.  612; 
People  V.  AUen  (lU.  Sup.)  43  N.  E.  332;  Ex 
parte  Keeler  (S.  C.)  23  S.  E.  805;  Ex  parte 
Evans  (W.  Va.)  24  S.  E.  888;  In  re  Greeuwald, 
77  Fed.  590;  In  re  Eckart,  17  Sup.  Ct  638. 
In  a  note  to  Ex  parte  Crouch,  20  Cent  Law 
J.  169  (s.  c.  6  Sup.  Ct  96),  it  is  said:  "The 
rule  Is  that,  if  the  error  by  reason  of  which 
it  is  sought  to  overthrow  the  Judgment  is  not 
of  such  a  character  as  renders  it  absolutely 
void,  the  defendant  Imprisoned  thereunder 
will  not  be  relieved  on  habeas  corpus,  but  will 
be  driven  to  seek  his  remedy  in  a  direct  pro- 
ceeding, by  appeal,  writ  of  error,  or  others 
wise,  to  set  aside  the  same,  either  in  the  court 
in  which  it  was  rendered,  or  In  a  court  having 
jurisdiction  to  review  the  proceedings  of  such 
court.  If  the  error  be  an  error  of  fact  he 
cannot  bring  habeas  corpus,  but  must  resort 
to  a  writ  of  error  coram  nobis  in  the  court 
which  rendered  the  Judgment"  See  the  great 
array  of  authorities  collated  in  support  of  thla 
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Beta.  In  a  note  to  tbe  case  of  Com.  t.  JJtxSkf, 
26  Am.  Dec.  37,  It  !•  said:  "If  the  court  ren- 
dering the  Judgment  or  issnlng  the  process 
had  jurisdiction  of  the  subject-matter  and  of 
the  pKson,  and  was  competent  to  render  such 
Judgment  or  Issue  such  process  under  some 
circumstances,  the  Inquiry  will  not  be  carried 
further,  however  erroneous  the  proceedings 
may  have  been."  Applying  this  rule  to  the 
case  at  bar,  it  remains  to  be  seoi  whether 
the  act  complained  of  Is  void.  We  do  not 
deem  it  necessary  to  discuss  the  question 
whether  discharging  the  Jury  Is  a  ministerial 
ot  a  Judicial  act,  for  the  right  of  the  court 
to  dismiss  them  necessarily  depended  upon  Its 
consideration  that  they  could  not  agree  upon 
a  verdict;  and  this  conclusion  was  an  es.es' 
else  of  Judicial  discretion,  and,  being  so,  is  It 
void  because  it  was  performed  on  the  Chris- 
tian Sabbath?  "Sunday,"  says  Mr.  Freeman 
lu  his  work  on  Judgments  (4th  Ed.,  §  138),  'is 
dies  non  Juridicus,  and  by  the  common  law  all 
Judicial  proceedings  which  take  place  on  that 
day  are  void."  From  the  establishment  of 
the  Christian  religion  until  the  beginning  of 
the  sixth  century,  Sunday  was  regarded  in  all 
Christian  countries  with  no  greater  favor  or 
veneration  than  any  other  day  of  the  week, 
and  Justice  was  administered  on  ail  days  alike; 
but  In  A.  D.  617,  however,  a  canon  of  the 
church  prohibited  the  profanation  of  Sunday, 
and  in  England,  about  500  years  thereafter, 
the  laws  of  Edward  the  Confessor,  emphasiz- 
ing this  prohibition,  ordered  that  from  8  In 
the  afternoon  of  all  Saturdays  till  Monday 
morning  the  peace  of  God  and  the  holy  church 
should  be  kept  throughout  the  kingdom.  3 
BI.  Comm.  *276.  Mr.  Ringgold,  In  his  Law 
of  Sunday  (page  153),  criticising  the  assertion 
so  frequently  made  In  this  country  that  Sun- 
day, by  reason  of  these  canons  of  the  church, 
became  dies  non  Juridicus  at  common  law, 
says:  "But  It  is  evident  that  Sunday  was 
not  a  dies  non  Juridicus  by  English  common 
law,  as  adopted  In  America,  because  that  law 
is  always,  in  this  connection,  distinguished 
from  English  statutory  law;  and  Sunday  has 
derived  Its  character  as  dies  non  Juridicus  in 
England  from  certain  easily  cited  statutes, 
whose  regulations  were  borrowed  from  the 
ecclesiastical  or  canon  law,  and  wliose  enact- 
ment was  one  of  the  many  results  of  that 
English  union  of  church  and  state  which  is 
nominally  repudiated  among  our  people."  Sir 
William  Blackstone,  In  speaking  of  the  laws 
of  Edward  the  Confessor,  says:  "These,  In 
short,  are  the  laws  which  gave  rise  and  orig- 
inal to  that  collection  of  maxims  and  customs 
which  is  now  known  by  the  name  of  the  'com- 
mon law.'  •  •  •  Whence  it  is  that  in  our 
law  the  goodness  of  a  custom  depends  upon 
Its  having  been  used  time  out  of  mind;  or, 
in  the  solemnity  of  our  legal  phrase,  time 
whereof  the  memory  of  man  runneth  not  to  the 
contrary."  1  Bl.  Comm.  *67.  In  defining  this 
phrase  the  learned  commentator  says:  "Now, 
time  out  of  memory  hath  been  long  ago  ascer- 
tained by  the   law  t»  commence  from  the  be- 


ginning of  the  reign  of  BIchard  the  FlisL"  3 
BL  Comm.  *S1.  It  will  thus  be  observed  that 
Sunday,  as  dies  non  Juridicus,  may  have  bad 
ita  origin  in  a  statute,  thus  depriving  it  of  the 
strict  appellation  of  lex  non  scripts;  but  the 
act  In  question  is  nevertheless  so  ancient  that 
"the  memory  of  man  rtmneth  not  to  the  con- 
trary," and  hence  the  prohibition  of  Judicial 
acts  on  that  day  may  now  be  denominated  a 
part  of  the  common  law  of  England,  which 
the  early  settlers  brought  to  our  shores  as  an 
Inheritance  from  the  mother  country.  It  has 
been  repeatedly  Intimated  that  Sunday  at 
common  law  was  dies  non  Juridicus,  and  also 
held  that  any  Judicial  proceeding  performed 
on  that  day  was  void.  Van  Vechten  v.  Pad- 
dock, 12  Johns.  178;  Pearce  v.  Atwood,  13 
Mass.  324;  Story  v.  Elliot,  8  Cow.  27;  Haynes 
V.  Sledge,  2  Port  (Ala.)  530;   Johnson  v.  Day, 

17  Pick.  106;   Kepner  v.  Keefer,  6  Watts,  231;  " 
Chapman  v.  State,  5  Blackf.  Ill;   Davis  v. 
Fish,  1  G.  Greene,  406;   Pulling  v.   People, 
8  Barb.  384;   Blood  v.  Bates,  31  Vt  147;  Mer- 
ritt  V.   Earle,  31  Barb.  38;   Klger  t.   Coats, 

18  Ind.  153;  Scammon  y.  City  of  Chicago, 
40  lU.  146;  State  v.  California  MIn.  Co.,  13 
Nev.  203;  City  of  Parsons  v.  Lindsay  (Kan. 
Sup.)  21  Pac.  227,  and  notes.  Such  being 
the  rule  at  common  law,  the  right  to  per- 
form any  Judicial  act  on  Sunday  must  be 
sought  for  In  the  statute  conferring  It,  which, 
like  all  other  acts  in  derogation  of  the  com- 
mon law,  should  be  strictly  construed.  The 
legislative  assembly  on  October  11,  18G2, 
adopted  a  code  of  civil  proc<!durev  which  con- 
tained the  following  provision:  "The  courts 
of  Justice  may  be  held,  and  Judicial  business 
may  be  transacted,  on  any  day,  except  as 
provided  in  this  section.  No  court  can  be 
opened,  nor  can  any  Judicial  business  be 
transacted  on  a  Sunday,  on  the  first  day  of 
January,  on  the  fourth  day  of  July,  on  Clirlst- 
mas  Day,  on  a  day  on  which  a  general  elec- 
tion is  held,  or  on  a  day  appointed  by  the 
executive  authority  of  the  United  States  at 
of  this  state,  as  a  day  of  fast  or  thanksgiving, 
except  for  the  following  purposes:  (1)  To 
give  instruction  to  a  Jury,  then  deliberating  on 
their  verdict;  (2)  to  receive  a  verdict  or  dis- 
charge a  Jury;  (3)  for  the  exercise  of  the 
powers  of  a  magistrate  in  a  criminal  action, 
or  In  a  proceeding  of  a  criminal  nature." 
Gen.  Laws  Or.  1843-1872,  c.  11,  t^.  7,  {  899. 
This  section  was  amended  October  ::5,  1880, 
byaddlng  May  30th  to  the  llstof  legal  holidays. 
Laws  Or.  1880,  p.  46.  The  legislature  on  Feb- 
ruary 21,  1887,  further  amended  this  section 
by  adding  to  the  list  of  nonjudicial  days  the 
first  Saturday  In  June,  and  by  changing  the 
second  subdivision  so  as  to  read,  "To  receive 
the  verdict  of  a  Jury."  Laws  Or.  1887,  p.  86. 
And  as  thus  amended  It  appears  in  Hill's  Ann. 
Laws  Or.  as  section  928.  'rhis  section  was  also 
amended  on  February  21,  1893,  in  reference 
to  the  holidays,  but  no  change  was  made  in 
said  subdivision  2.  It  will  thus  be  seen  that 
a  court  may  receive  the  verdict  of  a  Jury  on 
Sunday,  but  without  their  agreement,  or  some 
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ftnmedlate  necessity,  It  Is  powerless  to  dis- 
charge fbem  on  that  day. 

It  la  Insisted,  however,  by  counsel  for  de- 
fendant, that  section  2(^  Hill's  Ann.  Iaws 
Or.,  which  provides  that  "while  the  Jury  are 
absent  the  court  may  adjourn  from  time  to 
time.  In  respect  to  other  business,  but  It  Is 
nevertheless  to  be  deemed  open  for  every 
purpose  connected  with  the  cause  submitted 
to  the  Jury  until  a  verdict  is  rendered  or  the 
Jury  dlecharged,"  authoriaea  a  court  to  dis- 
miss a  Jury  on  a  nonjudicial  day;  and  In 
support  of  this  doctrine  they  cite  the  cases 
of  People  V.  Odell,  1  I>ak.  197,  46  N.  W.  601, 
Meece  v.  Com.,  78  Ky.  686,  and  Ten-ltory  v. 
MUUgan  (Okl.)  37  Pac.  1039,  where  It  Is  held, 
under  similar  statutes,  that  a  court  may  give 
an  instruction  to,  and  receive  the  verdict  of, 
.1  Jury  on  Sunday.  Sections  208  and  928, 
Hill's  Ann.  Laws  Or.,  were  adopted  at  the 
fame  time,  and  have  reference  to  the  same 
subject-matter;  and,  such  being  the  case, 
tlicy  must  be  construed  In  pari  materia.  It 
Is  po.<!sible,  however,  that  a  construction  of 
the  former  section  without  the  aid  of  the  lat- 
ter might  load  to  the  conclusion  reached  by 
the  courts  In  the  cases  relied  upon;  bnt  evi- 
dently the  legislative  assembly,  in  adopting 
a  code  of  civil  procedure,  did  not  so  regard 
section  208;  for,  If  such  had  been  the  ease, 
there  would  have  been  no  need  of  enacting 
section  928,  which,  in  our  Judgment,  limits 
the  power  conferred  by  section  208. 

The  contention  that  It  must  be  presumed, 
In  the  absence  of  a  recital  In  the  record  to 
the  contrary,  that  plaintiff  consented  to  the 
discharge  of  the  Jury,  Is  without  merit;  for, 
If  he  could  agree  to  their  discharge  on  Sun- 
day, he  could  with  equal  propriety  consent  to 
be  tried  In  a  criminal  action  on  tliat  day;  but 
as  the  public  has  an  interest  In  the  observ- 
ance of  Sunday  as  a  day  of  rest,  and  a  right 
to  see  that  it  shall  not  be  desecrated  except 
In  cases  of  urgent  need,  plaintiff  could  not 
waive  the  public  right,  and  hence  tiie  pi'e- 
sumptlon  Invoked  Is  not  applicable  to  the 
facts  Involved.  "A  party  cannot  waive  the 
objection  to  acts  done,  or  contracts  entered 
Into,  In  violation  of  Sunday  laws."  28  Am. 
&  Eng.  Enc.  Law,  533.  These  rules  show 
that  the  court  could  not  sit  on  Sunday,  ex- 
cept upon  certain  conditions,  none  of  w^hich 
existed,  and  hence  tlie  order  disuliarging  the 
Jury  for  the  cause  assigned  was  coram  non 
judlce  and  void.  Jackson  v.  State  (Ala.)  15 
South.  351.  The  organic  law  of  this  state, 
emphasizing  a  maxim  of  the  civil  law  which 
was  also  embodied  in  the  elements  of  the 
common  law,  declares  that  "no  person  shall 
be  put  In  Jeopardy  twice  for  the  same  of- 
fense." Const.  Or.  art.  1,  f  12.  While  there 
is  some  conflict  of  Judicial  opinion  as  to  when 
Jeopardy  attaches,  it  has  been  held  by  this 
court  that  it  attaches  when  the  Jury  are  im- 
paneled and  sworn.  State  v.  Steeves,  29  Or. 
85,  43  Pac.  947.  In  Hllands  v.  Com.  (Pa. 
Sup.)  2  AU.  70,  Mercur,  C.  J.,  asks  the  fol- 
lowing question :  "At  what  step  in  the  prose- 
49  P.— 66 


cation  is  a  person  put  in  Jeopardy,  to  which 
he  shall  not  be  subjected  the  second  time  for 
the  same  offense?"  and  answers  the  inquiry 
by  saying:  "Undoubtedly,  when  the  trial  be- 
gins in  which  he  is  charged  with  a  capital 
offense.  It  Is  so  charged  as  soon  as  the 
twelve  Jurors  are  duly  Impaneled  and  sworn. 
They  are  sworn  well  and  truly  to  try  and 
true  deliverance  make  between  the  common- 
wealth and  the  prisoner  whom  they  have  in 
charge.  The  trial  has  then  begun.  The 
prisoner  stands  before  them  as  his  Judges, 
with  his  life  in  their  hands."  "Nothing,"  says 
Okey,  J.,  In  Mitchell  v.  State,  42  Ohio  St.  383, 
"is  more  clearly  settled  than  that  Jeopardy 
attaches  the  moment  the  Jury  is  sworn,  and 
that  if  the  Jury  be  thereafter  discharged 
without  a  verdict,  when  no  legal  ground  of 
discharge  Is  shown,  the  effect  will  be  precise- 
ly the  same  as  If  a  verdict  of  acquittal  had 
been  rendered."  In  Ex  parte  White,  15  Nev. 
146,  the  petitioners  were  arrested  and  taken 
before  a  Justice  of  the  peace  on  a  Sunday, 
and  charged  with  having  committed  a  mis- 
demeanor, to  which  they  pleaded  guilty;  and, 
having  been  sentenced  on  that  day  to  pay  a 
fine  and  be  Imprisoned,  they  sued  out  a  writ 
of  habeas  corpus;  and  Hawley,  .T.,  in  dischar- 
ging them,  says:  "In  the  present  case  the 
Justice,  In  receiving  the  plea,  passing  sentence, 
and  rendering  Judgment,  acted  iq  the  exercise 
of  his  powers  as  a  Justice  of  the  peace.  In 
this  respect  he  acted  without  any  authority  of 
law.  The  Judgment  rendered  by  blm  is  utter- 
ly null  and  void."  In  Maden  v.  Emmons,  83 
Ind.  331,  the  petitioner  was  indicted  for  lar- 
ceny, a  Jury  Impaneled  and  sworn  to  try 
him,  the  evidence  taken,  and  the  case  submit- 
ted; but,  after  retiring,  they  discovered  that 
one  of  their  number  was  not  a  resident  of  the 
county,  whereupon  they  went  into  the  court 
room,  in  the  absence  of  the  Judge  and  of  the 
petitioner,  and,  having  obtained  the  advice 
of  the  deputy  clerk,  they  dispersed  without 
agreeing  upon  a  verdict.  The  petitioner,  con- 
tending that  Jeopardy  had  attached,  and  that 
in  consequence  of  the  act  of  the  Jury  he  was 
entitled  to  be  discharged,  appliod  for  a  writ 
of  habeas  corpus,  and,  his  petition  being  de- 
nied, he  appealed ;  and,  in  reversing  the  Judg- 
ment, Elliott  J.,  says:  "If  a  Jury  is  dis- 
charged by  the  court  without  the  consent  of 
the  accused,  it  operates  to  release  him.  unless 
there  are  reasonable  grounds  for  the  action  of 
the  court.  Even  where  such  grounds  do  exist 
the  prisoner  must  be  present  when  the  order 
discharging  the  Jury  is  made.  State  v.  Wil- 
son, 50  Ind.  487.  If  the  Jury  is  discharged 
before  the  expiration  of  a  reasonable  time, 
It  results  In  the  release  of  the  accused.  State 
V.  Leunig,  42  Ind.  541.  A  Jury  cannot  of 
their  own  volition  do  that  which  the  court 
cannot  authorize  them  to  do.  The  separation 
of  the  Jury  In  this  case  was  wrongfnl,  and 
mnst,  under  the  circumstances,  be  held  to  en- 
title the  appellant  to  a  discharge."  In  State 
T.  McGlmsey,  80  N.  0.  377,  the  defendant  was 
tried  for  murder;  and,  the  cause  having  been 
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submitted,  the  Jnry  retired  on  Saturday  night, 
and  on  Sunday  evening,  not  baring  agreed  ui>- 
on  their  verdict,  were  discharged,  and  the 
prisoner  remanded  to  Jail  until  the  next  term 
of  court  ▲  writ  of  cotiorarl  was  thereupon 
sued  out,  and,  the  record  lieing  sent  up,  the 
supreme  court  discharged  the  prisoner.  Ashe, 
J.,  in  rendering  the  decision,  says:  "The  ques- 
tion presented  for  the  consideration  of  this 
court  Is  whether  the  court  below  had  the  right 
to  discharge  the  jury  who  were  Impaneled  in 
the  case,  and  lioid  the  prisoner  for  another 
trial.  It  Is  a  maxim  of  the  common  law  that 
no  person  shall  be  twice  put  in  Jeopardy  of 
life  or  limb;  and  this  principle,  founded  on 
humanity,  has  been  incorporated  In  the  con- 
stitution of  the  United  States.  It  has  been 
adopted  and  acted  upon  in  our  courts  from 
the  foundation  of  the  government  to  the  pres- 
ent time.  We  are  aware  that  in  many  of  the 
states  there  has  been  a  strong  tendency  to 
ignore  the  maTim  of  the  common  law,  and 
submit  the  question  to  the  discretion  of  the 
courts.  But  in  this  state,  beglimlng  with  Oar- 
rlgues'  Case,  in  1795,  reported  in  1  Hayw.  (N. 
('.I  241,  through  a  current  of  decisions  down 
to  the  case  of  State  v.  Honeycutt,  74  N.  C.  391, 
the  principle  of  the  common  law  has  been 
steadily  kept  in  view  and  adhered  to,  with 
s(,me  relaxation  of  the  rule.  In  re  Spier,  1 
D«v.  491;  State  v.  Ephraim,  2  I)ev.  &  B.  1(12; 
State  v.  Prim-e.  fi3  X.  C.  520;  State  v.  Al- 
lium. (i4  X.  0.  304;  State  v.  .lefferson,  6«  X. 
('.  SOK.  By  these  and  otlier  decisions  of  this 
court  it  has  been  uniformly  maintalne<l  that 
wlK'fe  a  jur.v  has  been  charged  In  a  capital 
.'I'ljiiy,  and  the  prisoner's  life  put  In  jeopardy, 
the  court  has  no  power  to  discharge  the  Jury 
aud  hold  the  prisoner  for  a  second  trial,  ex- 
eept  in  cases  of  absolute  necessity.  These 
cases  of  necessity  form  exceptions  to  the  gen- 
eral rule,  and,  In  every  case  where  the  court 
undertakes  to  exercise  the  power  of  discharg- 
ing a  jury  in  a  capital  case,  it  will  be  error, 
unless  brought  within  one  of  the  exceptions. 
The  Inability  of  a  Jury  to  agree  upon  a  ver- 
dict has  been  recognized  by  our  courts  as  an 
exception  to  the  general  rule."  In  State  v. 
Shaffer.  23  Or.  555.  32  Pac.  .")45.  it  Is  held  that 
ilie  inability  of  a  jury  to  agree  mwn  a  ver- 
dict, after  a  reasonable  time  thorefor  has  ex- 
ph-ed,  afTords  such  a  necessity  as  will  warrant 
their  discharge  without  defendant's  consent, 
and  that  their  dismissal  tmder  such  circum- 
stances cannot  be  pleaded  in  bar  of  another 
OTOsecution.  To  the  same  effect,  see  State  v. 
Reinhart,  26  Or.  466,  38  Pac.  822.  But  this 
rule  can  furnish  no  reason  for  the  discharge 
of  a  Jury  on  Sunday  in  consequence  of  their 
failure  to  agree  upon  a  verdict :  and  the  court, 
having  no  authority  to  sit  on  that  day,  was 
without  jurisdiction,  and  hence  its  order  was 
of  no  binding  force,  in  view  of  which  the 
separation  of  the  Jury  was  as  though  they 
had  voluntarily  dispersed.  In  the  case  at  bar 
the  court  cannot  consider  the  question  of  the 
guilt  or  innocence  of  the  plalntlfT,  who,  hav- 
ing invoked  the  anollcatlon  of  this  constitu- 


tional guaranty,  Is  entitled  to  the  relief  It  af- 
fords; and  hence  it  fidlows  that  the  judgment 
is  reversed  and  the  cause  remanded,  with  in- 
structions to  discharge  the  prisoner. 

"*"="  (117  Cal.  «g|) 

PEOPLE  T.  ROBLB8.     (Or.  294.) 
(Supreme  Court  of  California.     Sept.  3,   1897.1 
Fbmcbt— Sdppicikncy  or  Indictmbxt— Statctk 

— COSSTRUCTIOS. 

1.  In  Pen.  Code,  t  124,  setting  forth  the  Hum- 
when  depositions  are  deemed  complete,  the  term 
"deposition"  includes  "affidavit." 

2.  Under  Pen.  Code,  §  124,  providing  that  a 
deposition  is  deemed  complete,  within  tne  p,-ovi- 
sions  of  the  chapter  on  perjury,  when  "it  is  d«'- 
livered  by  the  accused  to  any  other  person  wiiii 
intent  that  it  he  uttered  or  published  as  tnic." 
an  indictment  for  perjury  al^gin^  that  accusKil 
made  a  false  affidavit,  without  alleging  that  ho 
delivered  it  with  intent  that  it  be  uttered  or 
published  as  true,  is  insufficient. 

Department  1.  Appeal  from  superior  court, 
city  and  county  of  Ban  Francisco;  W.  T.  Wal- 
lace, Judge. 

William  Robles  was  convicted  of  perjury. 
From  the  Judgment,  and  an  order  denying  his 
motion  for  new  trial,  he  appeals.    Reversed. 

A.  S.  Newburgh  and  Leon  E.  Prescott,  (or 
appellant.  W.  F.  Fitzgerald,  Attj.  Oen.,  for 
the  People. 

OAROTTTTE,  3.  Defendant  has  been  con- 
victed of  the  crime  of  perjury,  and  appeals  from 
the  judgment  and  order  denying  his  motion  for 
a  new  trial.  He  lias  attacked  the  suttlcK'tioy  of 
the  Indictment  both  by  demurrer  and  motion  In 
arrt>»t  of  Jtidgment.  and  to  that  attack  we  will 
address  our  attention. 

As  appears  by  the  Indictment,  .one  Ablx>tt  was 
convicted  of  grand  larceny.  She  moved  for  a 
new  trial  upon  the  ground  of  newly-discovered 
evidence.  At  the  hearing  of  the  motion  her 
counsel  used  the  affidavit  of  this  defendant, 
which  was  sworn  to  by  him  before  a  party  duly 
ant.horl7.ed  to  administer  oaths.  By  this  affi- 
davit, defendant  declared  that  Abbott  was  not 
the  party  who  committed  the  crime,  and  that 
be  (defendant)  was  such  party.  It  is  further 
alleged  that  he  made  this  false  affidavit  in  the 
action  and  proceeding  entitled  "The  People  of 
the  State  of  California  v.  Aggie  Abbott."  Be- 
fore a  party  may  lie  convicted  of  perjury  In 
making  a  false  affidavit,  he  must  either  ase  the 
affidavit  for  a  purpose  contemplated  by  section 
118  of  the  Penal  Code,  or  drflver  It  to  some  one 
for  such  use.  This  principle  of  law  Is  recoj; 
nized  and  declared  by  section  12*  of  the  chap 
ter  of  the  Penal  Code  bearing  upon  the  crime  o ' 
lierjury.  where  It  is  declared,  "The  making  of 
a  deposition  or  certificate  is  deemed  to  lie  oo'ii- 
plete,  within  the  provisions  of  this  chapter,  from 
the  time  when  It  Is  delivered  by  the  accused  t. 
nny  otiier  person  with  the  Intent  that  it  lie  ut- 
I  tered  or  publislied  as  true."  The  word  "de|Kt 
sitlon,"  here  used,  includes  "affidavit."  In  ef- 
fect, this  section  declares  that  an  affidavit  will 
not  support  a  charge  of  perjury  imtil  It  has 
been  delivered  by  the  accused  with  Intent  tc. 
be  uttered  as  true.  The  soundness  of  this  doc- 
trine Is  fully  recognized  by  the  trial  court,  for 
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the  Jury  -were  told,  u  a  matter  of  law,  befwe 
retiring  to  ddiberate  npon  a  verdict:  "Unless 
the  accused,  after  making  the  affidavit.  If  he 
did  make  it,  delivered  it  to  the  deputy  clerk 
who  administered  the  oath,  or  permitted  the 
deputy  dei^  to  take  It  away,  with  the  Intent 
on  the  part  of  the  accused  that  it  be  presented 
to  the  court  and  used  In  behalf  of  Aggie  Abbott 
in  support  of  her  motion  for  a  new  trial,  the 
defendant  cannot  be  convicted.  It  la  my  daty 
to  state  to  you  that  under  the  statute,  even  if 
he  made  that  affidavit  before  the  officer  and 
then  kept  the  paper  in  his  possession,  he  cannirt 
be  convicted  of  the  crime  of  pojnry;  and  so, 
before  yon  convict  htan,  yon  must  be  satisfied, 
among  other  things,  that  he  allowed  tlie  officer 
to  take  the  affidavit  away,— delivered  it  to  him, 
either  formally,  or  in  the  sense  of  allowing  him 
to  take  It  away  for  the  purpose  of  being  used  in 
support  of  the  motion  for  a  new  trial.  He  must 
have  so  delivered  it  to  the  clerk,  put  it  out  of 
his  power  and  custody  Into  the  custody  of  the 
clerk,  or  of  some  one  else,  for  the  purpose  of 
being  oaed  in  support  of  that  motion  for  a  new 
trIaL" 

The  indictment  cannot  stand  the  test,  when 
tried  by  the  principle  of  law  we  have  declared. 
It  does  not  charge  facts  sufficient  to  constitute 
the  offense.  Evidence  establishing  the  facts 
stated  in  the  Indictment  would  not  prove  de- 
fendant's guilt  The  fact  that  the  affidavit  was 
nsed  by  the  attorney  of  Abbott  npon  the  hearing 
of  the  motion  adds  no  strength  to  the  pleading. 
Perchance  it  was  purloined  for  the  purpose. 
There  la  nothing  in  the  pleading  to  indicate  that 
it  was  bo  used  at  the  request  or  with  the  con- 
sent of  this  defendant  Perhaps  it  was  never 
Intended  to  be  so  used.  Perhaps  it  was  used 
under  objection  and  protest  of  the  defendant 
As  matter  of  evidence,  Inferencea  and  presump- 
tions of  fact  might  be  drawn  by  a  Jury  from  all 
the  drcnmstances  surrounding  the  malrlng  of 
the  affidavit  clearly  Indicating  defendant's  guilt, 
and  such  Inferences  and  presumptions  of  fact 
be  entirely  Justified.  But  we  are  now  dealing 
with  the  question  as  matter  of  law.  We  are 
testing  the  sufficiency  of  the  pleading  In  the 
light  of  law,  and,  under  such  circumstances, 
may  not  be  aided  by  presumptlona  and  Inferen- 
ces. The  Indictment  must  charge  a  crime  in 
words.  Inferences  cannot  be  Invoked  to  aid  its 
sufficiency.  Hera  the  indictment  only  chaigea 
the  making  of  the  false  affidavit  It  does  not 
charge  enough.  It  should  have  declared  that 
the  affidavit  was  delivered  with  the  intent  that 
it  be  nttered  and  published  as  true.  Such  a 
statement  In  the  pleading  is  Just  as  necessary 
aa  to  charge  tliat  the  affidavit  was  made  by  the 
accnaed,  or  that  it  was  false,— If  it  were  possi- 
bly certainly  more  necessary,  for  whUe  the  affi- 
davit remains  In  the  hands  of  the  accused  no 
mlacbief  is  done.  It  is  only  when  it  leaves  his 
hands  ttiat  evil  results  follow.  And  hmce  the 
law  says  there  Is  no  crime  until  that  event  takes 
placeu  Hie  attorney  general  cites  People  v. 
Naylor,  82  CaL  607,  23  Pac.  116,  as  contrary 
to  these  conclusions,  but  such  is  not  the  fact. 
No  question  of  the  dellvety  of  the  petition  and 
Cal.Rep.  4»-e2  P.— 12 


schedules  in  Insolvency  was  there  Involved. 
Upon  the  contrary,  It  does  appear  that  such  pe- 
tition and  schedules  were  filed.  If  the  Indict- 
ment liad  failed  to  state  that  they  had  been 
filed,  a  charge  of  perjury  in  that  case  could  not 
have  stood.  For  the  foregoing  reasons  the 
Judgment  and  order  are  reveraed,  and  ttie  cause 
remanded. 

W«  concur:  VAN  FLEETT,  J.;  HABIUSON,«J. 


ai7  Cal.  c:;) 

Z.  EUSS  &  SONS  CO.  V.  CRTCHTON.  Tax 

Collector.    (S.  F.  545.) 
(Supreme  Court  of  California.     Sept.  4,  1S07.) 
Tjlxatiom — DsKna — Limitation  os  Issue — Appli- 
cation  TO   Statk — Patents — Phesomption    or 

VaLIDITT — ASSBSSMEST  —  UNKNOWN    OWSBKB— 
QUIBTIRS  TlTLB — iNJCNOTIon. 

1.  PoL  Code,  I  8788,  as  amended  in  ISSo.  pro- 
vided what  should  be  done  with  deeds  to  tlie 
lands  sold  to  the  state  for  delinquent  taxes,  bow 
the  lands  should  again  become  subject  to  cniry 
and  sale,  and  dosed  with  the  general  proTiiiioQ 
tliat  "in  all  cases  where  land  has  beta  heretofuie 
sold  for  delinquent  taxes  tb<>  deed  theretor  must 
be  made  within  one  year  and  three  months  after 
tlUa  act  takes  etCect  and,  unless  so  made,  the 
purdiaser  sliall  lie  deemed  to  have  reliuquisUed  all 
his  rii^hts  under  inch  sale."  Hdd,  that  the 
limitation  did  not  apply  to  the  state. 

2.  Where  a  complaint  alleges  that  the  state 
sold  and  conveyed  its  right  title,  and  intercat 
in  and  to  certain  lands  in  oonttovers^,  by  pateuta 
duly  issued,  to  the  grantors  of  plamtin,  it  will 
be  presumed,  as  against  a  demnrrer,  and  In  the 
absence  of  a  contrary  showing,  that  when  the 
ofDoers  of  the  state  cliarged  with  that  doty  exe- 
cuted and  delivered  the  patents,  all  prtMcU'iit 
conditions  requialte  to  their  issue  had  been  fully 
performed. 

8.  A  tax  deed  redting  that  the  land  therein 
described  was  assessed  to  "Henry  Loose,  and  to 
all  owners  and  claimants,  known  and  uoknowu," 
is  void  on  its  face,  and  it  cannot  be  shown  that 
there  was  in  fact  a  valid  assessment. 

4.  To  constitute  snch  a  cloud  on  title  as  will 
warrant  equity  in  restraining  the  Issuance  of 
a  tax  deed,  it  must  appear  that  the  owner  of 
the  property,  hi  an  action  of  ejectment  by  the 
adverse  party,  founded  on  the  deed,  would  liave 
to  ofier  evidence  to  defeat  a  recovery. 

Commisslonera' decMon.  Department  2.  Ap- 
peal from  superior  court,  Humboldt  county;  G. 
W.  Hunter,  Judge. 

Action  by  Z.  Russ  &  Sons  Company,  a  cor- 
poration, against  Jolm  L.  Crichton,  as  tax 
collector,  for  an  Injunction.  From  a  Judg- 
ment in  favor  of  defendant,  plaintiff  appeals. 
Beversed  in  part 

J.  H.  G.  Weaver  and  W.  F.  Clybome,  for  ap- 
pellant    L.  M.  BumeU,  for  respondent. 

BELCHER,  0.  This  action  was  brought  to 
enjoin  the  defendant  as  tax  collector  of  the 
county  of  Humboldt,  from  executing  to  the 
state  of  Calif<wnla,  and  filing  for  record  In 
the  office  of  the  county  recorder  of  the  county, 
tax  deeds  for  the  lands  described  in  the  com- 
plaint Three  causes  of  action  are  set  forth 
in  the  complaint  to  each  of  which  a  general 
demurrer  was  interposed  and  sustained. 
Thereupon  Judgment   was   etuered  that  tha 
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plaintiff  talce  nothing  by  the  action,  and  from 
that  Judgment  it  has  appealed. 

The  facts  stated  in  the  complaint  are,  in 
substance,  as  follows:  The  lands  described 
in  the  first  cause  of  action  were  all  state  lands, 
and  are  designated  as  parcels  1,  2.  3,  and  4. 
The  state  made  a  partial  sale  of  the  lands, 
and,  on  receiving  20  per  cent,  of  the  purchase 
price,  issued  its  certificates  of  purchase  there- 
for. After  the  issuance  of  the  certificates  of 
purchase,  and  prior  to  the  issuance  of  the 
patents,  certain  taxes  were  levied  upon  the 
said  lands,  which  became  delinquent;  and, 
after  due  proceedings  bad,  the  lands  were  sold 
to  the  state  for  the  taxes  due  and  unpaic 
thereon,  together  with  the  costs  and  charges. 
The  lands  designated  as  parcels  1,  3,  and  4 
were  sold  to  the  state  on  the  5th  day  of  March, 

1880,  and  those  designated  as  parcel  2  were 
sold  to  the  state  on  the  3d  day  of  March, 

1881,  for  the  delinquent  taxes  for  the  preceding 
years,  respectively.  The  said  lands  have  nev- 
er been  redeemed  from  these  sales.  The  state 
sold  and  conveyed,  by  its  patents  duly  issued, 
all  its  right,  title,  and  Interest  in  and  to  the 
said  lands,  as  follows:  On  January  2,  1884, 
to  A.  N.  GuptiU,  the  lands  designated  as  par- 
cel 1;  on  November  28,  1883,  to  A.  N.  Ouptill, 
the  lands  designated  as  parcels  2  and  3;  and 
on  February  27,  1883,  and  June  27,  1884,  to 
A.  Putnam  and  Joseph  Suss  (a  portion  to 
each),  the  lands  designated  as  parcel  4,— all  of 
which  patents  are  of  record  In  the  recorder's 
office  of  the  county.  The  lands  described  in 
the  second  cause  of  action  were  government 
lands,  and  In  January,  1872,  and  December, 
1877,  were  sold  and  patented  by  the  United 
States  to  one  James  R.  De  Lasaux.  In  1884 
the  said  lands  were  assessed  to  one  Emma  S. 
King,  and  the  taxes  levied  thereon  were  not 
paid,  but  became  delinquent.  After  due  pro- 
ceedings had,  the  lands  were,  in  March,  1885, 
sold  to  the  state  for  the  taxes  due  and  unpaid 
thereon,  togetha  with  the  costs  and  charges. 
The  said  lands  have  never  been  redeemed 
from  this  sale.  The  land  described  in  the  third 
cause  of  action  was  state  land,  and  was  sold 
and  conveyed  by  a  state  patent  to  Joseph 
Russ  In  March,  1878.  In  March,  1875,  and 
prior  to  the  issuance  of  the  certificates  of  pur- 
chase therefor,  the  said  land  was  assessed  to 
"Henry  Loose,  and  to  all  owners  and  claim- 
ants, known  and  unltnown,"  and  was  so  listed 
upon  the  assessment  books  of  the  county. 
Taxes  were  levied  thereon,  but  not  paid;  and 
in  March,  1876,  the  land  was  sold  to  the  state 
for  the  taxes  due  and  unpaid  thereon,  together 
with  the  costs  and  charges.  The  certificate  of 
sale  of  the  land  made  and  filed  with  the  coun- 
ty recorder  stated  that  the  land  was  assessed 
for  the  year  ending  June  80,  1876,  to  "Henry 
Loose,  and  to  all  owners  and  claimants,  known 
and  unknown."  It  is  also  alleged  in  the  com- 
plaint that  the  plaintiff  has  become  the  owner 
in  fee  of  all  the  lands  described  In  each  of 
the  said  causes  of  action,  through  various 
mesne  conveyances  from  the  patentees  thereof; 
that  the  state  has  never  made  application  for 


a  deed  for  any  of  said  lands,  and  no  deed  tat 
the  same  has  ever  been  made  or  issued  to  it; 
and  that  under  the  sales  set  out  the  defendant, 
as  tax  collector,  now  threatens  to,  and  will,  it 
not  restrained,  execute  to  the  state,  and  fil<> 
for  record,  his  deeds  for  the  said  lands,  and 
thereby  cast  a  cloud  upon  plaintiff's  title  tho-e- 
to,  and  cause  an  irreparable  injury  to  plaintiff. 

It  is  contended  for  appellant  that  the  court 
erred  in  sustaining  the  demurrer  to  the  first 
cause  of  action,  Iiecause— First,  under  the  pro- 
vlalona  of  section  3788  of  the  PoUUcal  Code, 
as  it  stood  from  the  time  it  was  amended  in 
1885  to  the  time  it  was  again  amended  In 
1895,  the  state  had  lost  all  right  to  demand  or 
receive  the  tax  collector's  deeds  for  the  said 
lands;  and,  second,  when  the  state  patented 
the  said  lands  it  sold  and  conveyed  to  the  pat- 
entees all  its  right,  title,  and  Interest  therda 
and  thereto. 

1.  During  the  years  above  referred  to,  sec- 
tion 3773  of  the  Political  Code  provided  that 
in  certain  cases  real  property  offered  for  sale 
for  taxes  due  thereon  must  be  stmck  off  to 
the  state  as  the  purchaser.  Section  3780  pro- 
vided that  a  redemption  of  the  property  sold 
might  be  made  within  12  months  from  the 
date  of  the  purchase,  or  at  any  time  prior  to 
the  giving  of  the  notice  and  the  application 
for  a  deed  as  provided  in  section  3785  of  the 
Code.  Section  3785  provided  that,  if  the  prop- 
erty is  not  redeemed  within  the  time  allowed 
by  law  for  its  redemption,  the  collector,  or  his 
successor  In  office,  must  make  to  the  y^^ 
chaser,  or  his  assignee,  a  deed  of  the  propoty: 
provided,  however,  that  the  purchaser  or  his 
assignee  must,  SO  days  before  the  time  for  re- 
demption Kcpires,  or  30  days  before  he  applies 
for  a  deed,  serve  upon  the  owner  of  the  prop- 
erty, or  the  person  occupying  the  same,  a  writ- 
ten notice  stating,  etc.  And  section  3788  pro- 
vided what  should  be  done  with  deeds  to  the 
state  of  state  lands  sold  for  delinquent  taxes, 
and  bow  the  lands  should  again  become  sub- 
ject to  entry  and  sale,  and  it  closed  with  the 
following  provision:  "In  all  cases  where  land 
has  been  heretofore  sold  for  delinquent  taxes 
the  deed  therefor  must  be  made  within  one 
year  and  three  months  after  this  act  takes 
effect,  and,  unless  so  made,  the  purchaser  shall 
be  deemed  to  have  rdinqulshed  all  his  rights 
under  such  sale."  The  question,  then.  Is,  does 
this  last  provision  apply  to  the  state?  In 
Tuttle  T.  Block,  104  Cal.  443,  38  Pac  109,  It 
was  held  that  the  said  provision  was  "clearly 
a  prospective  statute  of  limitation  of  the  time 
within  which  the  tax  deed  must  have  been 
made";  and  the  rule  is  settled  beyond  all  con- 
troversy that  statutes  of  limitation  do  not  ap- 
ply to  or  bind  the  state  unless  they  are  made 
to  do  so  by  express  words  or  necessary  impli- 
cation. The  language  of  the  provision,  "in  all 
cases,"  etc.,  is  apparently  broad  enough  to  In- 
clude the  state;  but  a  statute  will  not  always 
be  held  to  Include  every  case  to  which  it  may 
appear  on  its  face  to  be  applicable.  Section 
15,  art  20,  of  the  constitution,  provides:  "Me. 
chanlcs,  material  men,  artisans  and  laborers  o.:! 
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every  class  shall  hare  a  lien  upon  the  prop- 
erty upon  which  they  have  bestowed  labor  or 
furnished  material  for  the  value  of  such  labor 
done  and  material  famished;  and  the  legisr 
lature  shall  provide  by  law  for  the  speedy  and 
efficient  enforcement  of  such  liens."  And  sec- 
tion 1183  of  the  Code  of  Civil  Procedure  de- 
clares that  mechanics  and  material  men  shall 
have  a  lien  for  labor  and  materials  furnished 
by  them  and  used  in  the  construction  of  any 
building  or  other  structure.  Still,  In  Mayr- 
hofer  V.  Board,  89  Cal.  110.  26  Pac.  646,  it 
was  held  that,  under  these  provisions  of  the 
constitution  and  Code,  no  public  property  or 
public  building  was  subject  to  a  mechanic's 
lien,  and  no  such  lien  could  be  enforced 
against  a  school  house  erected  by  a  public 
school  district.  And  the  court  quoted  approv- 
ingly the  following  language  used  by  Mr.  Jus- 
tice Story  in  U.  S.  v.  Hoar,  2  Mason,  314,  Fed. 
Cas.  No.  15,373:  "In  general,  acts  of  the  1^- 
Islature  are  meant  to  regulate  and  direct  the 
acts  and  rights  of  citizens;  and  In  most  cases 
the  reasoning  applicable  to  them  applies  with 
very  different,  and  often  contrary,  force  to  the 
government  itself.  It  appears  to  me,  there- 
fore, to  be  a  safe  rule,  founded  In  the  principles 
of  the  common  law,  that  the  general  words 
of  a  statute  ought  not  to  include  the  govern- 
ment, or  afFect  Its  rights,  nnless  that  con- 
struction be  clear  and  indisputable  upon  the 
text  of  the  act."  So  in  1803  an  act  was  pass- 
ed by  the  legislature  entitled  "An  act  provid- 
ing for  the  sale  of  railroad  and  other  fran- 
chises in  municipalities,  and  r^tlve  to  grant- 
ing of  franchises."  St.  1803,  p.  288.  The 
act  provided  that  every  franchise  or  privilege 
to  construct  or  operate  railroads  along  or  upon 
any  public  street  "shall  be  granted  upon  the 
c(mditions  in  this  act  provided,  and  not  other- 
wise"; that  is,  that  after  advertisement  stat- 
ing certain  facts,  and  calling  for  bids,  the 
franchise  or  privilege  must  be  awarded  to  the 
highest  bidder.  In  considering  this  act,  it  was 
held  in  People  v.  Craycroft,  111  Gal.  S44,  44 
Pac.  463,  that  its  provisions,  requiring  the 
Mle  of  railroad  franchises  in  the  streets  of 
Cities  to  the  highest  bidder,  most  be  construed 
as  applying  only  to  cases  of  street  railroads, 
and  not  to  a  steam  railroad  which  seeks  to 
extend  its  track  through  the  streets  of  a  dty 
en  route  betweoi  its  termini.  The  conrt  said: 
"It  cannot  be  denied  that  the  language  of  this 
act  is  broad  enough  to  indude  the  franchise 
and  privilege  which  the  petitioner  seeks,  but 
a  statute  will  not  always  be  held  to  include 
every  case  which  falls  within  its  literal  t«ins. 
•  •  •  The  word  'railroad'  is  certainly  broad 
enough  to  cover  a  steam  railroad,  and  the  priv- 
ilege of  laying  and  operating  a  steam  railroad 
through  a  city  is  clearly  included  In  'any  priv- 
ilege whatever';  but  at  the  same  time,  if  It 
Is  perfectly  evident  from  the  whole  tenor  of 
this  act,  and  other  acts  In  pari  materia,  that 
the  legislature  could  not  have  intended  the  con- 
sequences of  a  literal  construction  of  the  lan- 
guage above  quoted,  such  a  construction  can- 
not obtain."    In  Land  Co.  v.  Banbniy,  106 


Cal.  128,  39  Pac.  439,  it  was  held  that,  where 
land  is  sold  to  the  state  for  delinquent  taxes, 
no  express  authority  is  conferred  upon  the  con- 
troller or  attorney  general  to  give  notice  for 
the  state  of  an  intention  to  apply  for  a  deed, 
as  required  by  section  3785  of  the  Political 
Code,  and  hence  the  state  is  not  entitled  to  de- 
mand or  receive  the  three  dollars  for  giving 
such  notice,  which  sum  the  section  declares 
"shall  be  paid  by  the  redemptioner  at  the  same 
time  and  in  the  same  manner  as  other  costs, 
percentages,  penalties  and  fees  are  paid."  The 
court  said:  "The  legislative  enactments  con- 
template that  the  state,  in  procuring  a  deed, 
shall  resort  to  tlie  same  processes  made  nec- 
essary for  a  private  purchaser,  the  scheme  of 
which  is  set  forth  in  section  3786  of  the  Po- 
litical Code.  But  in  so  doing  the  legislature, 
by  oversight,  seemingly,  failed  to  empower 
any  officer  or  agent  to  give  the  requisite  no- 
tice." It  is  the  policy  of  the  state  to  make 
assessed  property  pay  the  taxes  levied  upon  it 
when  they  are  not  paid  by  the  owner.  It 
seeks  to  make  the  burden  on  the  delinquent 
taxpayer  as  light  as  possible,  and  to  afford 
him  ample  opportunl^  to  redeem  his  prop- 
erty; but  at  the  same  time  the  rights  of  the 
state  to  collect  the  taxes  are  carefully  guard- 
ed, and  strict  provisions  have  been  made  to 
compel  all  property  to  bear  its  burden  of  tax- 
ation. The  construction  of  the  provision  In 
question  contended  for  by  appellant,  if  sns- 
tained,  would  prevent  the  state  from  ever  re- 
covering any  of  the  delinquent  taxes  due  on 
land  sold  to  it  therefor  prior  to  the  amend- 
ment of  1885.  Such  a  result  would  be  against 
the  policy  of  the  law,  and  was  evidenUy  not 
contemplated  by  the  legislature.  We  con- 
dnde,  therefore,  that  it  does  not  appear,  from 
any  express  provision  of  the  statute,  or  from 
any  necessary  implication,  that  the  limitation 
of  time  to  a  year  and  three  months,  withlu 
which  a  deed  for  land  sold  for  delinquent 
taxes  must  be  made,  was  intended  to  vply 
to  the  state,  and  hence  it  must  be  held  that 
it  did  not  ao  apply. 

2.  As  to  the  patents:  The  state  owned  the 
lands,  and  when,  on  payment  of  a  part  of  the 
purchase  price,  it  issued  its  certificates  of  por- 
ctiBse  therefor,  an  equitable  tide  vested  in  the 
prnvhasers,  which  was  subject  to  assessment 
for  taxes.  And  when  the  lands  were  after- 
wards sold  to  the  state  for  delinquent  taxes 
that  equitable  title  revested  in  the  state,  sub- 
ject to  redemption  as  provided  for  by  statute. 
The  complaint  alleges  that  thereafter  the  state 
sold  and  conveyed  all  Its  right,  UUe,  and  inter- 
est in  and  to  said  lands,  by  patents  duly  is- 
sued, to  the  grantors  of  plaintiff,  and  that 
plaintiff  is  now  the  owner  of  said  lands  In 
fee;  and  these  allegations  arc  admitted  by  the 
dHunrrer  to  be  true.  The  presumption  is  that 
official  duty  has  been  regularly  iierformed. 
Section  1063,  snbd.  15,  Code  Civ.  l»roc.  And 
it  must  be  presumed,  tlierefore,  nothing  to  the 
contrary  appearing,  that,  when  the  officers 
of  the  state  charged  with  that  duty  executed 
and  dellverod  the  patents,  all  precedent  condl- 
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tlona  requisite  to  thetr  Issuance  had  been  fol- 
ly i>erformed,  and  tbat  the  patents  passed  a 
complete  title  as  alleged.  This  being  so^  we 
think  the  first  cause  of  action  stated  facts  In 
this  regard  sufficloit  to  constitute  a  cause  of 
action,  and  that  the  court  erred  In  sustaining 
the  demurrer  thereto. 

The  second  cause  of  action  involres  only  one 
point,  and  that  is  the  same  as  the  one  flrat 
arising  upon  the  first  cause  of  action.  As  we 
have  seen,  appellant's  contention  as  to  that 
point  cannot  be  sustained,  and  there  was  there- 
fore no  error  in  sustaining  the  demurrer  to 
this  cause  of  actlcm. 

In  the  third  cause  of  action  there  Is  also  In- 
TolTed  only  a  single  point,  and  it  has  many 
times  been  decided  by  this  court  adversely  to 
appellant's  contention.  The  land  therein  de- 
scribed was  assessed  to  "H«iry  Loose,  and  to 
all  owners  and  claimants,  known  and  on- 
known,"  and  the  certificate  of  sale  contained 
the  same  recital.  The  aaaessment  and  csrtUi- 
cate  were  void.  Orotefend  v.  Ults,  63  Cal.  666; 
Daly  y.  Ah  Goon,  64  Oal.  512.  "The  matters 
recited  In  the  certificate  of  sale  must  be  re- 
cited In  the  deed."  FoL  Code,  |  8786.  A  tax 
deed  containing  such  a  recital  Is  void  on  Its 
face,  and  It  cannot  be  ahown  that  there  was 
In  fact  a  valid  assessment  Grimm  v.  O'Con- 
nell,  54  Cal.  522;  Hearst  v.  Bgglestone,  65 
Cal.  866;  Brady  v.  Dowden,  58  Gal.  51;  Green- 
wood T.  Adams,  80  Gal.  74,  21  Pac  1134. 
As  the  deed  which  the  plalntlft  seeks  to  have 
the  defendant  enjoined  from  making  would 
be  void  on  Its  face,  it  would  not  cast  a  cloud 
upon  his  title.  "The  true  test,  as  we  con- 
ceive, by  which  the  question  whether  a  deed 
would  cast  a  dond  upon  the  title  of  the  plain- 
tiff may  be  determined.  Is  this:  Would  the 
owner  of  the  property,  in  an  action  of  eject- 
ment brought  by  the  adverse  party,  founded 
opon  the  deed,  be  required  to  offer  evidence  to 
defeat  a  recovery?  If  such  evidence  would  be 
necessary,  the  doad  would  exist  If  the 
proof  would  be  onnecessary,  no  shade  would 
be  cast  by  the  presence  of  the  deed."  Plzley 
V.  Huggina,  15  Cal.  134;  Archbishop  v.  Ship- 
man.  68  Gal.  581,  11  Pac.  343.  A  court  of 
equity  will  not  «iJoln  the  issuance  of  a  deed 
void  on  its  face,  and  the  demurrer  to  this 
cause  of  action  was  therefore  properly  sos- 
talned. 

We  advise  that  the  Judgment  In  so  far  as 
It  Is  based  on  the  first  cause  of  action,  be  re- 
versed, and  the  caose  remanded,  with  directions 
to  the  court  below  to  overrule  the  demurrer, 
and,  in  so  far  as  it  Is  based  on  the  second  and 
third  causes  of  action,  that  It  be  afilrmed. 

We  concor:    SEARLS,  a;  CHIPBfAM,  O. 

PBB  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Jodgment  in  so  far 
as  It  Is  based  on  the  first  caose  of  action.  Is 
revosed,  and  tlie  cause  remanded,  with  direc- 
tions to  the  court  below  to  overrule  the  demur- 
rer; and.  In  so  far  as  it  Is  ba^ed  on  the  sec- 
ond and  third  causes  of  action.  It  is  afilnued. 


(U7CU.  6») 

LACOSTB  et  aL  T.  BASTLAND  et  aL    (8.  F. 

602.) 
(Supreme  Coort  «t  Oalifomia.     Ang.  SO,  1897.) 

FaBTITION— JoDOIf  EST — EnTKT— CoSTS— NoTICS  0» 
Apr  SAL — ADVSBSB  P088ES:)10X. 

1.  A  Judgment  decreeins  partition  contained 
no  adjudication  of  costs,  but  merely  a  direction 
that  parties  be  given  til)  the  next  term  to  file 
bills  of  costs.  At  the  next  term  a  separate  judg- 
ment was  rendered  against  one  of  the  perii- 
tiouers  for  the  amount  of  costs  assessed  to  her 
share,  Beld,  thai  the  judgment  of  costs  was  no 
part  of  the  judgment  of  partition,  within  tlie 
meaning  of  Prac.  Act,  |  308,  providing  that  the 
costs,  when  "included  and  specified  in  (he  Judg- 
m«it"  of  partition,  become  a  hen  upon  the  sev- 
eral shares. 

2.  A  finding  of  tact  that  H.  entered  into  ad- 
verse possession  of  land  in  1871,  no  specific  date 
being  given,  and  held  it  tor  six  years,  and  ''that 
at  some  time  during  1875  said  occupation  and 
possession  were  disturbed,  but  that  said  H.  re- 
covered possession  •  •  •  within  five  yean 
after  such  disturbance,"  does  not  show  onmter- 
rupted  adverse  possession  for  five  years. 

3.  A  judgment  entered  by  a,  clerk  of  court  who 
had  no  authority  to  mter  the  same  is  void. 

4.  A  notice  of  appeal  served  upon  the  attorney 
that  signed  respondent's  original  answer,  not- 
withstanding a  different  attorney  signed  the 
amended  answer,  is  sufficient  notice  to  respond- 
ent where  there  has  been  no  sabstltution  at  at- 
torneys. 

Department  2.  Appeal  from  superior  coort. 
San  Benito  ooonty;  James  F.  Breen,  Special 
Judges 

Action  by  Jean  F.  lAcoste  and  others 
against  .Joseph  O.  Bastland  and  F.  A.  Hlhn 
for  partition.  From  Judgment  for  Hihn,  and 
from  an  order  denying  their  modon  for  new 
trial,  the  plaintiffs  appeaL     Reversed. 

8.  O.  Houghtmi,  for  appellants.  HL  B.  Tay- 
lor and  C.  B.  Younger,  for  reapondenta. 

McFARLAND,  J.  This  is  an  action  to  ob- 
tain partltloo  of  certain  tracts  of  land  called 
"Lots  5  and  6  of  the  Soqud  Augmentation 
Rancho."  The  phiintlfls  are  Jean  F.  Lacoste, 
Joseph  Daxet  and  Aoguste  F.  Delmouly.  Dd- 
mouly  first  appeared  as  a  minor  by  Ills  g^nard- 
ian,  but  he  attained  his  majority  shortly  aft- 
erwards, and  was  personally  a  plaintiff  at  the 
time  of  the  filing  of  the  amended  complaint 
The  defendants  are  Joseph  G.  Bastland  and 
F.  A.  Hlhn.  It  Is  avored  In  the  complaint 
that  Lacoste  Is  the  owner  of  an  ondlTlded 
one^Igbth  of  the  premises,  Daset  the  owner 
of  an  undivided  fourth,  Delmouly  the  owner 
of  an  undivided  one-half,  and  that  defendant 
Eiastland  Is  the  owner  of  an  undivided  one- 
eighth,  and  that  defendant  Hihn  owns  w 
claims  some  interest  unknown  to  plalntUb  In 
the  said  Interest  alleged  to  be  owned  by  said 
defendant  Eiastland.  The  court  found  that 
neither  of  the  plaintiffs  nor  defendant  East- 
land owned  any  Interest  In  the  premises,  but 
that  all  the  land  described  In  the  complaint 
was  owned  by  defendant  Hihn  In  severalty. 
The  plaintiffs  appeal  from  the  Judgment  In 
favor  of  Hlhn,  and  also  from  an  order  deny- 
ing their  motion  for  a  new  trial. 

It  is  doubtful  If  defendant  Hihn  In  his  an- 
swer sets  forth  his  Interest,  or  any  Interest,  la 
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the  premises  in  oonti-oTersy  In  manner  as  Is 
provided  for  In  section  758,  Code  Civ.  Proc.; 
but,  as  the  case  stK>ms  to  liave  tieen  tried  upon 
tlie  theory  tliat  be  Iiad  so  set  up  his  interest, 
we  wiU  consider  the  case  as  It  lUs  answer  was 
in  that  respect  sufficient  The  court  below 
found  that  resirandoit  Hihn  had  acquired  title 
to  said  lots  5  and  6  by  virtue  of  sales  made 
I'jider  certain  executions  issued  in  a  certain  ac- 
tion entitled  "Hihn  against  Feck  et  als."  This 
last-named  case  was  an  action  brought  by 
Hihn,  the  present  respondent,  for  the  parti- 
tion of  the  Sequel  Augmentation  rancho. 
That  action  was  commenced  August  14,  1860, 
and  the  final  decree  of  partition  was  rendered 
September  14, 1864.  Maria  Luisa  Juan  was  a 
party  defendant  to  that  action,  and  in  the  final 
decree  of  partition  she  was  awarded  in  sev- 
eralty the  said  lots  5  and  6  involved  in  this 
present  action.  In  the  final  decree  there  was 
no  adjudication  of  costs,  or  any  allusion  to 
costs,  except  that  Included  in  tlie  following 
sentence  of  the  decree:  "And  that  the  par- 
ties to  this  suit  have  until  the  next  term  of 
this  comt  to  file  their  several  bills  of  costs 
in  this  action,  and  have  them  apportioned 
among  the  parties  hereto,  respectively."  At 
the  next  term  of  court,  and  on  Deceml)«:  8, 
1864,  a  judgment  in  favor  of  Hilm  against 
the  said  Maria  Luisa  Juan  for  the  sum  of 
$34.56  was  rendered;  that  being  her  propor- 
tion of  the  costs  due  said  Hihn.  Anothw 
judgment  for  costs  due  the  referees  in  the  par- 
tition suit  was  also  entered  against  the  said 
Maria  Luisa  Juan  for  a  small  sum  of  money. 
Executions  were  issued  upon  these  two  judg- 
ments. Hihn  redeemed  from  the  sale  made 
on  the  judgment  in  favor  of  tlie  referee,  and 
he  became  the  purchaser  on  the  sale  upon  the 
execution  in  his  favor,  and  afterwards  re- 
ceived the  sheriff's  deed  of  the  interest  of  said 
Maria  Luisa  Juan.  But  long  previous  there- 
to, to  wit,  on  July  12,  1862,  the  said  Juan 
had  conveyed  one-b.alf  of  her  intei-est  in  the 
said  rancho  to  Alfred  Moreau  and  Bamon 
Don,  and  on  July  20,  1862,  she  had  mortgaged 
all  her  remaining  interest  in  the  rancho  to 
one  Gambert,  who  had  assigned  the  mortgage 
to  Charles  Mulet,  who  had  foreclos^ed  the 
mortgage,  and  became  a  purchaser  under  the 
sale;  and  the  court  finds  that  under  these 
proceedings  all  the  interest  of  said  Juan  had 
passed  to  the  plaintiffs  herein  and  to  the  de- 
fendant £}a8tland,  unless  the  title  thus  pass- 
ing was  subject  to  and  defeated  by  the  said 
sale  under  execution  for  costs  to  tlie  respond- 
ent Hihn;  and  this  question  is  the  only  one 
calling  for  extended  d'scussion.  We  think 
that  the  court  erred  in  holding  that  Hihn  ob- 
tained title  under  said  e\'e<-ution. 

The  cuntentioa  of  resiMUdent  as  to  the  ques- 
tion just  aiJove  stated  was  expres8l,v  deter- 
mined ngninst  hlni  by  this  court  In  the  ease 
of  Hihn  (the  present  resinmdent)  v.  Park- 
hurst  et  al..  No.  1,683.  That  case  was  not  re- 
ported, but  the  transcript,  briefs,  and  opinion 
of  the  court  have  l>een  referred  to  by  coun- 
sel on  both  sides,  and  are  to  be  found  in  the 


clerk's  office  and  court  library.  In  that  case 
the  plaintiff  undertocric  to  assert  title  to  the 
premises  here  in  controversy  by  virtue  of  a 
purchase  tmder  the  same  executions  relied  oa 
in  the  case  at  bar.  The  plaintiff  there  had  re- 
covered judgmait  for  the  premises  involved 
in  the  present  suit,  but  the  judgment  waa  re- 
versed by  this  court  At  the  time  of  the 
pendency  of  the  suit  of  Hihn  against  Peck, 
and  at  the  time  the  judgments  were  rendered 
in  said  case,  section  306  of  the  practice  act 
provided  as  follows:  "The  costs  of  partition, 
including  fees  of  referees  and  other  disburse- 
ments, shall  be  paid  by  the  parties  respectlre- 
ly  entitled  to  share  in  the  land  divided,  in 
proportion  to  their  respective  Interests  there- 
in, and  may  be  included  and  specified  in  the 
judgment.  In  that  case  they  shall  be  a  lien 
on  the  several  sliares,  and  the  judgment  may 
be  enforced  by  execution  against  such  shares 
and  against  other  property  held  by  the  re- 
spective parties."  In  Hihn  ▼.  Parkhurst  the 
court  said:  "When  the  final  decree  of  parti- 
tion was  rendered  in  September,  1864,  the 
question  of  costs  was  reserved  nnttl  the  next 
term  of  the  court,  and  on  the  8th  of  December, 
1864,  judgment  was  rendered  in  favor  of  the 
plaintiff  in  the  partition,  the  plaintiff  herein, 
against  several  persons  for  costs,  and,  among 
others,  against  Maria  Luisa  Juan  for  $34.65. 
It  is  provided  by  section  308  of  the  practice 
act  that  the  costs  of  partition  shall  be  paid 
by  the  respective  parties,  In  proportion  to  their 
respective  Interests  in  the  land,  'and  may  be 
included  and  specified  In  the  judgmoit  In 
that  case  they  shall  be  a  lien  on  the  several 
shares,  and  the  judgment  may  be  enforced  b.v 
execution  against  such  shares  and  agalns. 
other  property  held  by  the  respective  parties.' 
It  is  contemplated  by  the  section  that  the 
costs  may  or  may  not  become  a  lien  upon  the 
several  shares  of  the  parties,  as  the  parties  to 
whom  they  are  due  may  dect;  and  the  solu- 
tion of  the  question  as  to  whether  they  be- 
come a  lien  depends  upon  whether  they  are 
specified  and  Included  in  the  judgment  of  par- 
tition. The  statute  does  not  say  that  the  costs 
shall  in  all  cases  become  a  lien,  but  that  in 
that  case'— that  is,  when  they  are  'included 
and  specified  in  the  judgment' — they  become 
a  liMi.  The  lien  here  referred  to  is  one  that 
takes  effect  by  relation  at  the  time  of  the 
filing  of  the  notice  of  lis  pendens,  and  with- 
out docketing  the  judgment;  and  the  express 
provision  that  such  lien  may  be  acquired  In 
a  particular  mode  negatives  the  right  to  ac- 
quire it  in  any  other  mode.  •  •  •  Although 
this  judgment  grew  out  of  the  proceedings  and 
judgment  in  the  partition  suit,  it  is  clear  that 
It  is  seiiarate  and  distinct  from,  and  forms 
no  part  of.  the  judgment  of  partition.  From 
the  time  it  was  docketed,  it  l)ecnnie  a  lien  up- 
on the  real  estate  owned  by  Mnria  Lntsa  Juan; 
but,  as  the  Interest  claimed  by  the  Inter- 
vener—one  flftj'-fourth— Iiad  be«ti  conveyed  to 
them  long  before  the  docket  entry  was  madp, 
it  was  not  subject  to  the  li«i  of  the  judg- 
ment    Judgment  reversed,  and  cause  remand- 
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ed  for  a  new  Mai."  It  la  said  by  respondent 
that  this  decision  has  weight  only  as  author- 
ity, and  Is  not  binding  upon  the  respondent 
here  as  the  law  of  the  case.  That  Is  true,  but 
as  authority  It  is  directly  in  point,  and  we 
see  no  reason  upon  principle  for  OTermling  It. 
In  the  decree  of  December,  1864,  there  is  no 
Judgmoit  or  adjudication  whatever  upon  the 
subject  of  costs;  no  party  Is  awarded  costs, 
and  the  question  as  to  who  sliaU  be  entitled  to 
costs  Is  left  entirely  open.  It  Is  entirely  dif- 
ferent from  the  ordinary  case  where  a  Judg- 
ment awards  costs  to  a  particular  party,  leav- 
ing a  blank  for  the  amount  thereof,  to  be  filled 
by  the  clerk,  as  provided  by  a  certain  section 
of  the  Code.  In  the  latter  case  the  clerk  Is 
to  perform  the  mere  ministerial  office  of  in- 
serting in  the  Judgment  the  amount  of  costs 
which  the  party  adjudged  to  be  entitled  to 
them  shall  present  In  his  costs  bill  within  the 
time  specified  In  the  statute.  But  In  the  case 
at  bar  the  whole  question  of  costs  was  left 
for  future  adjudication,  and,  under  the  stat- 
ute, as  correctly,  we  think,  interpreted  by  the 
court  In  Hlhn  t.  Paikhurst,  the  subsequent 
Judgment  for  costs  became  a  lien  only  from 
the  date  of  its  rendition,  and  at  the  time  of 
its  rendition  the  title  of  Maria  Lulsa  Juan  had 
passed  from  her,  and  vested  In  other  parties. 
It  Is  contended  by  respondent  that  the  tran- 
script In  Hlhn  v.  Parkhurst  did  not  present 
the  question  as  it  Is  presented  In  the  case  at 
bar;  but  we  see  no  material  difference  in  the 
two  transcripts  upon  this  point.  In  Hlhn  v. 
Parkhurst  the  record  states  that  the  Judg- 
ment roll  In  Hlhn  v.  Peck  was  introduced. 
The  Judgment,  however,  does  not  appear  in 
full  In  the  transcript,  but  it  is  stated  that  "a 
final  decree  was  entered  on  the  14th  of  Sep- 
tember, 1864,  partitioning  said  rancho,  and 
reserving  the  question  of  costs  until  the  next 
term  of  said  court,  with  leave  to  either  party 
to  file  bills  of  costs  before  that  time";  and 
It  is  further  stated  "that  said  final  decree  did 
not  provide  for  nor  ascertain  the  adequate 
share  of  the  costs  of  said  partition  proceed- 
ings to  be  paid  by  the  respective  parties  to 
whom  portions  of  said  premises  were  thereby 
allotted,  but  separate  Judgments  were  en- 
tered against  the  several  defendants  for  the 
amounts  taxed  against  them,  respectively." 
This  was  substantially  a  correct  statement  of 
what  actually  occurred.  The  question  of 
costs  was  reserved,  and  separate  Judgments 
were  afterwards  entered  for  costs,  and  the 
two  transcripts  upon  this  point  were  thus  sub- 
stantially the  same. 

In  the  conclusions  of  law  of  the  court  bdow 
the  Judgment  for  Hlhn  is  placed  entirely  upon 
his  title  under  the  sale  upon  said  execution; 
but  It  is  also  found  as  a  fact  that  Hlhn  ac- 
quired title  to  lot  6  by  adverse  possession, 
and  respondent  contends  that  the  Judgment 
should  be  affirmed  upon  that  finding.  This 
contention,  however,  cannot  be  sustained. 
The  evidence  that  Hlhn  had  possession  of  the 
lot  by  actual  Inclosure  is  exceedingly  Slight; 


but,  in  addition  to  that  consideration,  while 
the  court  finds  that  Hlhn  entered  into  the  ad- 
verse possession  In  1871,  the  time  of  the  year 
not  being  given,  and  held  It  thereafter  for 
six  years,  it  is  also  found  "that  at  some  time 
during  the  year  1875  said  occupation  and  pos- 
session were  disturbed,  but  that  said  Hitin 
recovered  possession  of  said  lot  6  within  five 
years  after  such  dlstiu-bance."  This  finding 
is  not  sufficient  to  support  an  averment  of 
adverse  possession  during  the  statutory  period 
of  five  years. 

The  court  finds  that  all  the  facts  stated  In 
a  certain  amendment  to  the  answer  of  defend- 
ant Hlhn  are  true,  and  In  that  amendment  it 
was  averred  that  in  1876  Hlhn  commenced  an 
action  against  one  Bowker  for  the  recovery  of 
the  possession  of  said  lot  6;  that  in  October, 
1876,  he  recovered  Judgment  against  said  Bow- 
ker for  lot  6;  that  Bowker  was  in  posisesslon 
of  said  lot,  as  tenant  for  the  plaintiffs  herein 
and  one  Gamb«t;  that  said  lessors  of  Bow- 
ker were  informed  of  the  pendency  of  said 
suit,  and  defended  the  same  through  said 
Bowker;  and  that  therefore  the  Judgment 
against  Bowker  is  binding  upon  plaintiffs,  and 
estops  them  from  maintaining  this  suit  as  to 
lot  6.  Without  discussing  other  grounds  upon 
which  appellants  contest  the  validity  of  this 
Judgment  as  against  them,  it  Is  sufficient  to 
say  that  the  Judgment  was  entered  by  the 
clo'k  of  the  court,  and  that  he  had  no  author- 
ity to  enter  the  same.  It  was  therefore  void. 
Steams  v.  Aguirre,  7  Cal.  449;  Kelly  v.  Van 
Austin,  17  Cal.  564;  Junkans  y.  Bergin,  64 
Cal.  203,  30  Pac.  627. 

Respondent  makes  some  20  distinct  "excep- 
tions to  the  transcript"  He  also  moves  to 
dismiss  the  appeal  from  the  Judgment  upon 
several  distinct  grounds,  and  he  also  moves 
to  dismiss  the  appeal  from  the  order  denying 
a  new  trial  upon  several  distinct  grounds. 
We  do  not  deem  it  necessary  to  notice  these 
various  points  In  detail.  It  would  require  a 
very  lengthy  opinion  to  do  so,  and  it  Is  suffi- 
cient to  say  that  we  do  not  think  any  of  than 
tenable.  An  affidavit  has  been  filed  on  the 
part  of  respondent  to  the  effect  that  the  de- 
fendant Eastland  died  a  short  time  before  the 
appeal  was  taken,  and  it  is  contended  that  he 
should  have  been  served  with  notice  of  ap- 
peal. The  appeal  is  from  the  Judgment  in 
favor  of  Hlhn,  and  it  is  difficult  to  see  how 
Eastland  is  interested  In,  or  would  be  affected 
by,  the  appeal.  Moreover,  the  transcript 
shows  that  the  notice  of  appeal  was  served 
on  the  attorney  of  Eastland,— that  is,  upon  the 
attorney  who  signed  Eastland's  original  an- 
swer,—and,  although  another  attorney  signed 
an  amended  answer,  tha«  was  nevo:  any 
substitution  of  attorneys;  and,  under  section 
768  of  the  Code  of  Civil  Procedure,  the  serv- 
ice was  good,  although  Eastland  at  the  time  of 
the  service  was  dead.  The  judgment  and  or- 
der denying  a  new  trial  are  reversed. 

We  concur:    TEMPLE,  J,;  HENSHAW,  J. 
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PEOPLE  T.  BBANKS.     (Cr.  209.) 

(Sapreme  Court  of  California.    Aug.  28,  1887.) 

Homicide — Ixforuatiok— SiaVATURi  —  Etidbscb 
— Other  Crimes— Htpnotisk  —  Isstroctioss  — 
codrt  ripohtbrs — elisors— jubors — scmmov- 
INQ — Cdallsnoes—SbpahatiOS  —Appeal —  D>- 
cisioNs  Revibwabl>— UsaoBD— Pbesumptionb — 
Harmless  Kkbok. 

1.  The  record  showed  that  a  complaint  was 
61ed  with  the  justice,  a  warrant  issued,  and  de- 
fendant arrested,  and  committed  for  examination 
(n  the  17tb  of  September,  and  held  to  answer 
nn  the  4th  of  October,  add,  on  appeal  from  a 
refusal  to  set  aside  the  information  Because  such 
vxaminntioD  was  not  eiven  until  the  last-named 
date,  when  the  jostice  had  lost  jurisdiction  of  the 
case,  tluit  it  did  not  appear  but  that  such  exam- 
ination occupied  the  entire  time  intervening  tie- 
tween  the  two  dates. 

2.  Error  cannot  be  predicated  on  the  failure 
of  the  record  to  show  the  appointment  of  a  short- 
hand reporter  at  a  preliminary  examination,  in 
the  absence  of  proof  that  he  acted,  or  reported 
the  evidence,  or  certified  thereto. 

3.  Under  Pen.  Code,  |  809,  requiring  that  the 
information  be  "8ubscnl>ed  by  the  district  at- 
torney," an  information  entitled  "In  the  superior 
court  of  the  county  of  San  Diego,  state  of 
California,"  charging  an  offense  committed  by 
defendant  "at  the  said  connty  of  San  Diego,  in 
the  said  state  of  California,"  and  signed  "A.  H. 
Sweet.  District  Attorney  of  the  said  county  of 
San  Diego,"  was  sufficiently  snbscribed. 

4.  Where,  on  defendant's  challenge  to  tlie  panel 
ander  a  special  venire,  on  the  ground  of  bias 
on  the  part  of  the  sheriff,  testimony  was  taken, 
in  the  absence  of  all  the  jurors,  which  was 
embodied  in  an  affidavit,  wherenpon  the  chal- 
lenge was  sustained,  and  a  venire  issued  to  the 
coroner,  the  filing  of  such  affidavit,  if  irregular, 
was  not  prejudicial  to  defendant. 

6.  It  was  not  error,  in  the  trial  of  a  criminal 
case,  to  permit  the  jurors  to  separate  on  ad- 
journment from  day  to  day,  after  having  been 
admonished,  as  provided  by  Pen.  Code,  {  1122, 
as  such  action  is  discretionary. 

6.  Where  the  sheriff  and  his  deputies  were  dis- 
qualified, and  the  coroner  was  physically  unable 
to  perform  his  duty,  the  appointment  of  an  elisor 
to  take  charge  of  the  jury  was  proper. 

7.  In  a  trial  for  the  murder  of  a  person  whose 
death  was  caused  by  bnllet  wounds,  there  was 
evidence  that  defendant  left  the  room  which 
he  had  been  occupying  a  few  days  before  the 
mnrder,  taking  with  him  a  revolver  and  two 
shirts,  marked  with  the  initials  of  the  owner,  and 
also  another  revolver,  a  cartridge  belt  and  ammu- 
nition, a  coat,  and  other  articles,  which  had  been 
left  in  the  room;  that  he  was  seen  by  several 
persons  with  the  marked  revolver  and  a  flour 
sack,  In  which  he  carried  it  and  other  articles  in 
his  possession;  that  on  the  day  preceding  the 
murder  he  traveled  with  another  man,  carrying 
the  flour  sack,  sleeping  In  the  open  air  at  night, 
and  remaining  together  on  the  following  day  un- 
til near  the  scene  of  the  murder,  where  he  left 
the  other  party,  but  rejoined  him  later  in  the  day 
without  the  flour  sack,  but  having  a  sack  of 
smoking  tobacco.  like  one  that  was  missed  from 
the  place  where  the  mnrder  was  committed;  that 
over  two  months  later,  a  flour  sack  resembling 
that  carried  by  defendant,  containing  the  marked 
revolver,  with  font  empty  and  two  loaded  cart- 
ridges in  the  chambers,  the  belt,  one  of  the 
marked  shirts,  and  other  articles,  was  found  in 
a  thicket  near  the  scene  of  the  murder;  and 
that  the  other  marked  shirt  and  the  coat  taken 
from  the  same  room  were  on  the  person  of  de- 
fendant when  arrested.  Bdd  to  wanant  a  ver- 
dict of  guilty. 

8.  Testimony  of  a  witziess  that,  three  days  be- 
fore the  murder  with  which  defendant  was  chnr- 
sed,  he  came  to  her  honse,  canying  a  floor  sack, 
and  that  he  returned  on  the  following  day,  uid 


was  found  in  tiw  erentng  mider  Iter  bed,  and, 
on  being  discovered,  ran  away,  was  admissible^ 
as  throwhig  light  on  defendant's  acts  at  a  period 
not  remote  from  tlie  date  of  the  murder. 

9.  That  anch  evidence  may  tend  to  prove  an 
attempt  on  the  part  of  defendant  to  commit  an- 
other offense,  and  may  therefore  tend  to  the 
prejudice  of  defendant  in  the  minds  of  the  jurors, 
IS  no  ground  for  its  exclnsion. 

10.  Error  predicated  on  the  cross-examination  <HC 
defendant  as  a  vritnees  will  not  l>e  presumed,  bnt 
must  affirmatively  appear. 

11.  In  a  trial  for  murder,  testimony  of  an  alleged 
hypnotist  that  defendant,  while  hypnotised,  de- 
nira  his  guilt,  was  properly  excluded. 

12.  A  challenge  to  one  of  the  jurors,  pending  a 
trial  for  murder,  on  the  ground  that  he  was  a 
member  of  the  grand  jury  which  had  t>een  im- 
paneled before  the  trial  came  on,  and  had  not 
yet  been  discharged,  was  properly  denied,  where 
the  prosecution  was  by  information,  and  it  did 
not  appear  that  the  grand  jury  had  erer  had 
anything  to  do  with  the  case. 

13.  Where  the  death  warrant  was  signed  on 
the  third  day  after  the  judgment  was  entered, 
bnt  not  In  the  presence  of  defendant  or  of  his 
ooansel,  or  with  the  knowledge  of  either,  such 
order  is  appealable,  under  Pen.  Code,  {  1237, 
providing  that  an  appeal  may  be  taken  by  de 
fendant  from  an  'order  made  after  judgment,  af- 
fecting his  BQbatantial  rights. 

14.  In  an  instruction  that,  "if  tiiere  is  any  one 
single  fact  proved  to  the  satisfaction  of  the 
jury,  by  a  preponderance  of  evidence,  which  is 
inconsistent  with  the  guilt  of  defendant,  to  raise 
a  reasonable  doubt,  and  the  jury  should  acquit 
the  defendant,"  the  meaning  is  involved  in  doubt 

15.  An  instruction  that  "it  Is  better  that  a 
hundred  guilty  persons  escape  punishment  than 
that  one  who  is  Innocent  be  punished"  ia  im- 
called  for  in  a  murder  case. 

Commissioners'  decision.  In  bank.  Appeal 
from  superior  court,  San  Diego  county;  W.  L. 
Pierce,  Judge. 

Joseph  Japhet  in>ank8  was  convicted  of 
murder  in  the  first  degree,  and  from  the  Judg- 
ment, and  from  an  order  denying  a  new  trial, 
he  appeals.    Affirmed. 

J.  S.  CaUen,  for  appellant.  W.  F.  Fitzgerald, 
Atty.  Gen.,  for  the  People. 

SEARtiS,  0.  The  defendant,  Joseph  Japhet 
Ebanks,  was  charged  by  information  with  the 
murder  of  Harriet  Stiles  at  the  county  of  San 
Diego,  state  of  California,  on  the  10th  day  of 
September,  1S95,  and  upon  a  trial  had  under 
said  information  was  convicted  of  murder  in 
the  first  degree,  and  sentenced  to  death.  De- 
fendant appeals  from  the  judgment,  and  from 
an  order  denying  his  motion  for  a  new  trial. 

Defendant  moved  to  set  aside  the  informa- 
tion upon  the  grounds:  (1)  That  before  the 
filing  thereof  the  defendant  bad  not  been  legal- 
ly committed  by  a  magistrate.  (2)  That  It 
was  not  subscribed  by  the  district  attorney  of 
the  county  of  San  Diego,  state  of  California. 

The  record  shows  that  a  complaint  was  filed 
with  the  justice,  a  warrant  issued,  the  defend- 
ant arrested,  and  committed  for  examination 
on  the  17th  day  of  September,  1896.  The  or- 
der holding  the  defendant  to  answer  for  the 
crime  of  murder  is  dated  October  4,  1895. 
The  contention  la  that  it  does  not  appear  that 
the  defendant  was  given  an  examination  un- 
til said  last-mentioned  date,  and  bence  tliat 
the  Justice  lost  Jurisdiction  of  tbe  case.    TlM 
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record' Rbowg  tbat  at  the  hearing  of  the  mo- 
tion to  set  aside  the  information,  among  other 
things,  the  depositions  of  the  witnesses  talcen 
upon  the  preliminary  examination  of  the  de- 
fendant were  In  eridence,  but  they  ar«  not 
set  out  in  the  record,  and  when  they  were  tak- 
en does  not  appear;  non  constat,  but  that  the 
justice  may  liaTe  entered  upon  the  examina- 
tion immediately  after  the  17th  day  of  Sep- 
temlier,  and  continued  to  c<xiduct  the  same 
until  October  4th,  the  date  of  the  commitment 
It  is  further  objected  that  there  Is  no  evidence 
Lhat  any  shorthand  reporter  was  appointed  to 
lalce  the  evidence  at  the  preliminary  exam- 
ination, except  the  certificate  of  the  reporter 
iiimscir. 

I  fiad  no  such  certificate  in  the  record,  and 
>o  evidence  that  a  shorthand  reporter  was 
'ppointed  or  acted,  exc^t  In  the  judgment 
M,  under  the  bead  of  "Proceedings  in  the 
niperior  Court  of  November  21,  1895,"  the 
ioiiowing  entry:  "The  following  appears  by 
be  transcript  thereof  filed  In  the  superior 
"uurt,  to  wit:  Fred  BL  Robinson  is  appointed 
o  act  aa  shorthand  reporter."     Counsel  refers 

0  folio  210  of  the  record  In  support  of  his 
ont^ition,  but  folio  210  in  the  transcript  is  a 

'ilank.  If,  however,  it  be  true  that  Robinson 
vas  not  appointed  reporter  In  the  justice 
ourt,  we  fall.  In  the  absence  of  proof  that  he 
icted  or  reported  the  testimony,  or  certified 
liereto,  to  see  how  error  can  be  predicated 

1  hereon.  The  further  objection  that  the  in- 
formation was  not  properly  signed  by  the  di»- 
trlct  attorney  is  without  merit  The  Informa- 
iloQ  is  entitled,  "In  the  supoior  court  of  the 
oount;  of  San  Diego,  state  of  California."  In 
the  body  of  the  information  it  la  charged  that 
the  defendant  "at  the  said  county  of  San 
Olego,  in  the  said  state  of  California,"  etc., 
and  It  Is  signed  by  "A.  H.  Sweet  District  At- 
torney of  the  said  county  of  San  Diego."  The 
objection  is  that  the  officer  omitted  the  words 
''the  state  of  California"  after  the  words 
"county  of  San  Diego."  Section  809  of  the 
Penal  Code  requires  that  the  Information  shall 
be  "subscribed  by  the  district  attorney,"  but 
does  not  require  him  to  add  to  his  signature 
the  name  of  the  county  or  of  the  8tat&  In 
People  V.  Ashnauer,  47  Cal.  98,  the  district 
attorney  signed  an  indictment  "Henry  Starr, 
District  Attorney,"  without  adding  the  name 
of  the  county,  and  it  was  held  sufficient  The 
courts  will  talce  judicial  notice  that  the  county 
of  San  Diego  Is  in  the  state  of  California. 
Humboldt  Co.  y.  DInsmore,  75  Cal.  604,  17 
Pac.  710.  The  motion  to  set  aside  the  in- 
formation and  tlie  demurrer  thereto,  for  like 
and  other  causes,  were  both  properly  OTer- 
ruled. 

At  the  trial  the  regular  panel  of  Jurors 
drawn  having  been  exhausted  without  secur- 
ing a  BufHcient  number  of  competent  jurors,  a 
special  venire  Issued  to  the  sheriff,  command- 
ing him  to  summon  additional  pei'sons  to  act 
aa  jurors.  Counsel  for  defendant  Interposed 
a  challenge  to  the  pand  under  this  special 
venire,  upon  the  ground  of  the  shorlS  being 


disqualified  by  reason  of  bias,  etc.  The  diaJ- 
lenge  was  traversed  by  the  district  attorn^. 
All  the  jurors,  including  those  accq)ted  and 
those  summoned  under  the  special  venire, 
were  excluded  from  the  court  room,  and  tes- 
timony taken;  the  sheriff  testifying  to  facta 
clearly  showing  him  to  have  beea  biased,  and 
to  Iiavlng  had  and  expressed  an  unqualified 
opinion,  etc.;  whereupon  the  people  confessed 
the  challenge,  and  the  court  directed  an  affi- 
davit to  be  made  by  the  sheriff,  embodying  the 
substance  ot  his  testimony  as  given,  which 
was  verified  and  filed,  the  challenge  sustain- 
ed, and  a  venire  issued  to  the  coroner. 

Defendant  objected  to  filing  the  affidavit 
moved  to  strike  it  out  and  predicates  error 
on  the  action  of  the  court  In  refusing  so  to  do. 
It  would  seem  to  the  ordinary  mind  that  de- 
fendant having  secured  the  only  object  of  his 
challenge,  it  could  matter  but  little  to  him  as 
to  the  form  in  which  the  facts  appeared  of 
record,  where,  as  here,  the  jurors  were  not 
present,  and  he  could  by  no  possibility  be  in- 
jured by  the  testimony  or  affidavit  Conced- 
ing, therefore,  without  deciding,  that  filing  the 
affidavit  was  an  irregularity.  It  was  one  which 
did  not  injure  the  defendant  and  affords  no 
ground  for  reversal     Pen.  Code,  i  125S. 

During  the  progress  of  the  trial,  the  court 
upon  the  several  adjournments  from  day  to 
day,  after  admonishing  the  jurors,  as  provid- 
ed by  section  1122  of  the  Penal  Code,  permit- 
ted them  to  separate,  and  this  is  assigned  as 
error.  This  was  a  matter  resting  in  the  dis- 
cretion of  tlw  court,  and  was  not  error.  Pen. 
Code,  {  1121. 

The  next  error  assigned  la  as  follows:  "The 
Jury  retire  in  charge  of  B.  P.  Hill,  elisor.  Se<r 
folio  277.  The  minutes  of  the  clerk  and  the 
records  faH  to  show  any  di::quaIification  of 
the  coroner."  Had  the  learned  counsel  turned 
to  folios  274,  275,  he  would  have  seen  that  an 
affidavit  was  filed,  showing  that  by  reason 
of  sickness  the  coroner  was  physically  unable 
to  perform  the  duty  of  coroner,  that  the  sher- 
iff and  his  deputies  were  disqualified  there- 
from, and  that  therefore  Benjamhi  P.  Hill 
was  appointed  an  elisor,  to  take  charge  of  the 
jury,  etc.  Under  the  circumstances  thla  was 
entirely  proper. 

At  this  point  and  to  the  end  that  some  of 
the  objections  taken  to  the  introduction,  and 
refusal  by  the  court  to  permit  the  introduc- 
tion, of  evidence  may  be  the  better  imderstood. 
It  Is  necessary  to  state  the  more  salient  facta 
in  the  case.  On  the  6th  day  of  September. 
1895,  Leroy  R.  StUes,  aged  65  years,  his  wife, 
Harriet  Stiles,  aged  60  years,  and  J.  B.  Bordm. 
the  father  of  Mrs.  Stiles,  aged  85  years,  all 
residents  of  Riverside,  went  to  the  ocean 
beach  about  15  miles  above  Oceanslde,  In  th» 
county  of  San  Diego,  for  a  week's  recreation. 
They  were  camped  in  a  tent  on  the  beach.  On 
the  morning  of  the  10th  day  of  September. 
1895,  Mr.  Stiles,  accompanied  by  Mr.  Borden, 
left  Mrs.  Stiles  at  the  tent,  and  went  up  the 
beach  a  distance  of  say  one  and  one-hal:' 
miles,  Mr.  Stiles  fishing  as  he  went  along,  and 
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Borden  accompanying  him.  While  fishing  Mr. 
Stiles  saw  two  men  on  the  bluff  above  him, 
who  were  going  south  down  the  coast  toward 
his  tent,  and  soon  after  called  the  attention  of 
Borden  to  the  fact,  and  advised  the  latter  to 
return  to  the  tent,  as  the  strangers  might 
frighten  or  annoy  Mrs.  Stllee.  Mr.  Borden 
started  for  the  tent,  which  was  not  in  sight 
from  Stiles'  position.  Some  time  later,  and 
probably  about  10:30  a.  m.,  Mr.  Stiles  started 
back  for  his  camp,  and  on  reaching  the  tent 
found  Mrs.  Stiles  and  her  father,  Bordeu,  both 
dead  In  the  tent.  The  death  of  Borden  was 
caused  by  two  bullet  wounds,  one  In  the  head 
and  the  otha:  In  the  left  breast;  and  the  body 
of  Harriet  Stiles  showed  that  she  had  Te- 
ceived  three  wounds,  which  were  caused  1^ 
two  bullets.  An  autopsy  showed  that  one  bul- 
let had  passed  through  the  body  of  Bord«i, 
through  a  gunny  sack  upon  which  he  was  ly- 
ing, and  was  found  in  the  sand  imder  him. 
Another  bullet  had  passed  through  a  cot  which 
was  In  the  tent.  The  wotmds  and  the  bullet 
found  Indicated  that  they  were  fired  from  a 
45-calIber  Colt's  revolver.  The  testimony  con- 
necting the  defendant  witli  the  murder  was 
circumstantial,  and,  as  Is  frequently  the  case 
where  circumstantial  evidence  is  relied  upon 
to  convict,  consisted  of  a  long  chain  of  cir- 
cumstances. Defendant  made  a  statement 
after  his  arrettt  to  the  officers,  and  was  also  a 
witness  in  his  own  behalf.  Accm-ding  to  his 
own  testimony,  he  had  resided  in  San  Diego 
in  the  summer  of  1895,  and  had  become  in- 
terested In  religious  subjects,  and  in  July  of 
that  year  he  went  from  San  Diego,  in  part  on 
foot,  In  part  by  rail,  and  In  part  by  wagcm, 
to  the  vicinity  of  Downey,  to  attend  a  cnmp 
meeting  of  Adventl.sts,  Salvationists,  or  some 
religious  sect.  He  seems  to  have  spent  his 
time  at  Downey  and  In  that  vicinity  until 
about  the  6th  of  September,  with  the  excep- 
tion of  a  trip  to  San  Pedro,  where  he  worked 
nearly  a  week,  and  then  returned  to  Pullerton, 
a  town  or  vlllajre  a  few  miles  from  Downey, 
Anaheim,  etc.  He  had  made  the  acquaintance 
of  an  aged  member  of  the  sodety  holding  the 
camp  meeting,  by  the  name  of  Adams,  who 
resided  In  Fullerton,  and  who  permitted  him 
to  sleep  In  a  room  In  his  house  when  In  town. 
When  he  left  Fullerton,  two  pistols,  which 
had  been  left  in  the  room  occupied  by  him, 
one  a  large  white-handled  Colt's  revolver  of 
45-caliber,  and  the  otlinr  a  smaller  one,  a  cart- 
ridge belt  with  ammunition  In  it,  a  dagger, 
two  shirts,  all  of  which  belonged  to  R.  F.  Gib- 
son, were  mis.stng.  The  larger  revolver  and 
the  shirts  had  the  Initials  of  the  owner,  R.  F. 
O.,  marked  upon  them.  A  coat  and  a  few  other 
things  were  taken  from  the  same  room  at  the 
same  time.  Def^idant  testified  and  admit- 
ted that  for  the  last  few  nights  he  occupied 
the  room  in  Adams'  house,  also  spoken  of  as 
the  Adams  &  Baxter  house.  He  was  exces- 
sively drunk,  and  knew  little  or  nothing  of 
what  occurred.  Admitted  that  he  had  a  faint 
recollection  of  taking  and  pawning  or  selling 
the  smaller  revolver,  and  that  a  day  or  two 


later  he  foond  himself  on  his  way  toward  San 
Diego  with  the  coat,  but  denied  emphatically 
the  taking  or  possession  of  the  large  white- 
handled  revolver,  or  that  he  had  any  revolver, 
or  that  he  had  a  flour  sack  ha  which  he  car- 
ried clothes  or  other  things,  but  averred  that 
he  did  have  a  bundle  in  a  white  handkerchi^ 
or  handkerchiefs.  The  question  as  to  the  large 
white-handled  pistol  and  the  floor  sack  be- 
came leading  factors  in  the  case,  as  we  shall 
presently  see.  Several  persons  in  Fullerton 
and  vicinity  saw  a  large  white-handled  pistol 
in  the  hands  of  defendant  at  Fullerton,  saw 
him  with  a  white  flour  sack,  and  one  person 
saw  him  place  the  pistol,  belt,  etc.,  In  the  sack. 
One  of  the  witnesses  who  saw  the  pistol  was 
familiar  with  It,  and  asked  defendant  if  it 
was  not  "Olbeon's  gun,"  and  he  answered 
"no."  One  or  two  other  witnesses  who  were 
familiar  wlCb  the  Gibson  pistol  saw  the  one 
with  defendant,  and  said  It  resembled  It,  and 
they  thought  it  the  same,  and  one  of  them 
recognized  the  scabbard  by  a  patch  on  It. 
From  the  Gth  of  September  until  the  9th  sev- 
eral witnesses  met  and  saw  defendant  on  his 
way  to  San  Diego,  with  a  flour  sack,  and  some 
hard  substance  in  It,  which  caused  the  sack 
to  protrude;  cme  thought  it  probably  a  boot 
he^,  another  the  handle  of  a  frying-pan,  etc. 
On  the  9th  of  September  defendant  met  one 
Garges  near  El  Toro  station,  and  they  trav- 
eled south  together,  walking  on  the  railroad 
track.  Garges  was  a  repairer  of  watches  and 
clocks,  and  was  plying  his  vocation  about  the 
country.  He  describes  defendant  as  carrying 
a  white  flour  sack,  which  he  says  "app^red 
to  be  an  empty  flour  sack,  something  more 
than  half  full."  It  appeared  to  have  clothing 
in  it  and  some  hard  substance,  like  a  co<^ing 
utensU.  They  walked  south  that  day,  slept 
in  the  open  air  at  night,  and  on  the  morning 
of  the  10th  defendant  stopped  at  a  section 
house  on  the  railroad  at  San  Onofre,  procured 
some  bread  from  a  lady  named  Florence  Steele, 
who  wrapped  it  in  a  newspaper  called  the 
■Tiadies'  World,"  from  which  she  had  made 
a  clipping,  which  paper  she  identified  after- 
wards, as  stated  herein.  They  followed  the 
railroad  south,  saw  a  man  fishing  (presumably 
Stiles),  and  later  a  tent  on  the  beach,  and  a 
person  apparently  bathing  in  the  surf,  who 
defendant  said  was  a  woman.  Defendant  fell 
behind  at  this  point,  and  was  soon  lost  sight 
of  by  Garges,  who  continued  on  his  Journey 
until  say  2  o'clock  p.  m.  of  the  same  day, 
when,  while  resting,  he  was  again  Joined  by 
the  defendant,  who  said  that,  having  lost 
Grarges,  he  thought  the  latter  had  taken  the 
wagon  road,  and  that  he,  defendant,  had  done 
the  same,  etc.  They  parted  soon  after,  Garges 
leaving  the  main  line  of  road  to  go  to  Fall- 
brook,  and  defendant  going  to  San  Diego, 
where  he  arrived  on  the  night  of  September 
11th,  when  he  visited  the  room  of  an  acquaint- 
ance, requested  permission  to  sleep  with  him, 
and  to  be  put  on  board  an  English  ship  in  the 
stream,  and  about  to  sail  In  the  morning. 
This  was  declined,  and  defendant  requested 
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his  friend  to  say  nothing  ot  Mb  presence  there. 
He  was  arrested  a  few  days  later  some  30 
miles  In  the  Interior,  where  be  said  he  had 
gone  to  hunt  work.  Orer  two  months  later, 
a  white  flour  sack,  much  soiled,  and  resem- 
bling that  carried  by  defendant,  was  found 
in  a  thicket  near  the  scene  of  the  murder,  con- 
taining Gibson's  revolver,  with  four  cham- 
bers of  the  cylinder  containing  empty,  and  two 
chambers  loaded,  cartridges,  with  the  belt, 
cartridges,  dagger,  one  of  Gibson's  shirts,  with 
his  initials  on  it,  a  few  slices  of  bread  wrapped 
in  the  newspaper  Identified  by  Florence  Steele, 
etc.  The  other  shirt  of  Gibson  and  the  coat 
taken  from  the  same  room  were  on  the  person 
of  the  defendant  when  arrested. 

It  should  also  be  stated  that  Garges  testi- 
fied that,  when  defendant  Joined  him  on  the 
afternoon  of  the  10th  of  September,  he  did 
not  have  the  flour  sack  which  be  had  previous- 
ly carried.  Also  that  StUes  had  a  small  bag 
of  Durham  smoking  tobacco  in  his  tent,  which 
was  missing  after  the  murder,  and  that  de- 
fendant, who  had  been  previously  begging  to- 
bacco, had,  when  he  rejoined  Garges,  a  sack 
of  Durham  smoking  tobacco.  There  are  oth- 
er inculpating  circumstances,  but  these  are 
deemed  sufficient  to  show  (1)  that  the  evi- 
dence was  sufficient  to  warrant  a  verdict  of 
guilty;  (2)  to  show,  by  the  character  of  the 
testimony,  that  the  objections  to  evidence, 
which  most,  in  the  aggregate,  reach  into  the 
hundreds,  and  which  cannot  be  considered  in 
detail,  were  mainly  destitute  of  merit 

We  here  notice  what  the  learned  counsd  for 
appellant  terms  a  flagrant  and  gross  error  on 
the  part  of  the  court  in  the  admission  of  evi- 
dence and  refusal  to  strike  out  the  same,  and 
which  he  asserts  calls  for  reversal:  The  tes- 
timony of  Mrs.  Aurella  Price  was  to  the  ef- 
fect that  she  resided  nearly  two  miles  south 
of  Santa  Ana,  and  some  ten  miles  from  Ful- 
lerton.  That  on  tlie  7th  day  of  September 
defendant  came  to  their  place,  with  the  white 
floiur  sack,  so  often  described.  She  described 
his  dress,  etc.,  and  identified  the  sack  pre- 
sented in  court  as  one  like  that  carried.  On 
the  next  day,  viz.,  Sunday,  September  8tb, 
about  11  o'clock  a.  m.,  he  came  again  to  the 
Price  ranch  or  house  with  the  same  sack, 
etc.  At  7  p.  m.  of  the  same  day  Mrs.  Price 
entered  her  bedroom,  and,  smelling  the  fumes 
of  tobacco,  which  her  husband  did  not  use, 
she  lighted  a  lamp,  and  looked  under  tlie  bed, 
where  she  found  the  defendant,  who  rushed 
out,  and,  before  the  witness  could  get  to  a 
shotgun,  he  was  out  of  the  door,  and  from 
the  manner  be  carried  his  hand  she  thought 
he  was  going  to  shoot,  although  she  did  not 
see  a  pistol,  and  witness  ran  out  of  doors. 
Defendant  came  to  a  screen,  and  witness  ask- 
ed him  If  his  sack  was  In  the  bouse,  and  he 
said  "yes."  Witness  went  in  the  house  after 
it,  and  defendant  ran  ott  the  place.  The  hus- 
band of  the  witness  was  at  the  bam  when 
this  occurred.  It  wlU  be  borne  In  mhid  that 
the  Incident  related  is  one  occurring  during 
the  trip  of  defendant  from  Fullerton  to  San 


Diego,  and  that  tt  occurred  diuring  and  at  the 
time  when  defendant  afterwards  testified  that 
he  was  at  least  partially  unconscious  from  in- 
toxication. The  Sunday  morning  alluded  to 
is  that  mentioned  by  him  as  succeeding  the 
night  when  he  slept  in  a  box  car  near  Santa 
Ana,  and  first  found  he  had  the  coat,  but  he 
did  not  know  how  be  came  by  it,  etc.  The 
declared  object  of  the  prosecution  was  to 
show  bis  conversation  in  reference  to  the  sack, 
and  to  show  that  defendant  had  a  pistoL  In 
the  latter  respect  the  testimony  of  the  witness 
only  showed  that  from  defendant's  actions  she 
thought  he  bad  one,  but  the  evidence  was  ad- 
missible as  an  incident  throwing  light  upon 
the  acts  of  defendant,  his  appearance,  and  his 
belongings,  at  a  period  not  remote  from  the 
10th  day  of  September,  the  day  of  the  al- 
leged murder. 

As  was  said  in  People  v.  Rolfe,  CI  Cal.  541: 
"It  all  consisted  of  circumstances  more  or  loss 
direct,  tending  to  connect  the  defendant  with 
the  perpetration  of  the  roobery,  and  to  estab- 
lish his  guilt.  Evidence  that  he  was  seen  at 
different  places  not  far  distant  from  the  rob- 
bery, and  on  days  not  remote  from  that  on 
which  the  crime  was  committed;  that  he  was 
seen  in  company  with  hampton,  the  accoiu- 
pllce,  who  was  used  as  a  witness  on  beliai: 
of  the  state;  that  they  were  armed, — one  witit 
a  rifle  and  pistol,  and  the  other  with  a  shut 
gun;  that  they  had  the  same  dog  with  them: 
that  they  stopped  at  certain  houses,  procurwl 
meals  there,  and  walked  off  in  certain  direc- 
tions; that  they  made  variotis  inquiries,  and 
otherwise  conducted  themselves  in  a  suspi- 
cious manner,— were  all  circumstances  In  the 
case  which  were  properly  submitted  to  the 
jury." 

Touching  the  suggestion  of  counsel  that  the 
evidence  tended  to  prove  the  attempt  of  de- 
fendant to  commit  another  offense,  and  thtis 
prejudice  him  In  the  eyes  of  the  Jury,  the  caae 
of  People  V.  Walters,  98  Cal.  138,  32  Pac  864, 
is  in  point  In  that  case  the  court,  speaking 
through  Beatty,  C.  J.,  said:  "It  Is  true  that, 
in  trying  a  person  charged  with  one  offense, 
it  is  ordinarily  Inadmissible  to  offer  proof  of 
another  and  distinct  offense,  but  this  only  be- 
cause the  proof  of  a  distinct  offense  has  or- 
dinarily no  tendency  to  establish  the  offense 
charged.  But  whenever  the  case  is  such  that 
proof  of  one  crime  tends  to  prove  any  fact 
material  in  the  trial  of  another,  such  proof 
Is  admissible,  and  the  fact  that  it  may  tend 
to  prejudice  the  defendant  in  the  minds  of 
the  Jiurors  is  no  ground  for  its  exclusion. 
These  remarks  are  applicable  to  any  case  in 
which  two  persons  are  murdered  or  assault- 
ed at  the  same  thue,  and  as  part  of  the  same 
transaction."  See,  also.  People  v.  Cunning- 
ham, 60  CaL  668,  4  Pac.  1144,  and  6  Pac. 
700,  846;  People  v.  Smiiu,  106  Cal.  74,  82, 
39  Paa  40;  People  v.  uraig.  111  Cal.  460, 
468,  44  Pac  186;  Peoide  v.  Bidleman,  104 
Cal.  613,  38  Pac.  502;  People  v.  Lane,  101 
Cal.  517,  36  Pac.  16;  People  v.  Walters.  98 
Cal.  138,  32  Pac.  8C4;    People  v.  McGUver, 
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67  Cal.  55,  7  Pac.  49;  People  v.  Sanders,  114 
Cal.  216.  46  Pac.  153;  Moore  v.  b.  S.,  150 
U.  S.  57,  14  Sup.  Ct  26;  People  v.  Harrlte, 
136  N.  y.  423,  33  N.  E.  65;  Pierson  v.  Peo- 
ple, 79  N.  Y.  424;  Com.  v.  Coe,  115  Mass. 
481,  601;  Com.  v.  McCartliy,  119  Mass.  354, 
855;  State  y.  Pataa,  3  La.  Ann.  613;  Kramer 
V.  Com.,  87  Pa.  St.  299,  301;  Goersen  v. 
Com.,  99  Pa.  St  388,  399;  Swan  v.  Com.,  104 
Pa.  St  218,  221);  Uoersen  t.  Com.,  106  Pa. 
St  477,  496;  State  v.  Myers,  82  Mo.  662. 
These  cases  are  quoted  and  cited  to  meet, 
not  only  the  foregoing  point,  but  many  other 
objections  offered  in  the  trial  of  the  cause, 
which  space  will  not  permit  us  to  discuss 
at  length;  among  which  may  be  mentioned 
objections  to  evidence  of  the  death  of  Bor- 
den, the  bullet  and  cot  oB&xd  in  evidence, 
the  taking  of  the  pistols  and  clothing  at  Ful- 
lerton,  etc. 

There  is  a  large  group  of  objections  made 
by  defendant  to  questions  put  to  him  on 
cross-examination,  upon  the  ground,  so  far 
as  we  can  determine,  that  they  were  not  le- 
gitimate cross-examination,  or  in  explanation 
of  anything  be  had  testified  to  in  chief.  The 
only  reference  made  to  most  of  them  is  in 
the  following  style:  "The  matter  elicited 
over  the  objection  of  defendant  In  folio  1608 
was  clearly  error  and  prejudice."  "The  ol)- 
Jectlon  was  well  tal^en  to  the  introduction  of 
the  testimony  admitted."  See  foUos  1661, 
1662,  1604,  1666,  1667,  1670,  1672,  1673,  1674, 
1676,  1676,  1678,  1679,  1680.  We  shafl  con- 
tent ourselves  with  saying  that  a  careful  re- 
view of  the  scope  of  the  testimony  given  by 
the  defendant  in  his  examination  in  chief 
leads  to  the  conclusion  that  one  and  all  of 
the  questions  propounded  to  him  on  cross- 
examination  were  within  the  mles  enunciat- 
ed by  this  court  In  previous  decisions,  or 
were  unproductive  of  Injury  to  defendant 
People  V.  Russell,  46  Cal.  123;  People  v.  Lee 
Ah  Yute,  60  Cal.  96;  People  v.  Robles,  29  Cal. 
421;  People  v.  Murray,  85  Cal.  3150,  24  Pac 
666;  Sharp  v.  Hoffman,  79  Cal.  405,  21  Pac. 
846;  Jacltson  v.  Water  Co.,  14  Cal.  24;  Neal 
V.  Neal,  58  CaL  288;  Harper  v.  Lamphig,  33 
Cal.  641. 

Defendant  was  asked  on  cross-examination 
concerning  a  trip  made  by  him  In,  say  April, 

1895,  to  Ix>s  Angeles.  This  may  or  may  not 
have  been  proper.  The  record  does  not  con- 
tain all  of  defendant's  testimony  on  direct  ex- 
amination.   It  shows  that  on  January   16, 

1896,  "Joseph  Japhet  Bbanks  [defendant]  re- 
sumed the  stand,  an<?  proceeds  with  the  ques- 
tion: 'You  spoli-e  about  your  parentage  yester- 
day, Mr.  Kbanks.  What  nationality  was  your 
father?  You  said  your  paients  were  Euro- 
pean,' "  etc.  None  of  his  testimony  of  the 
previous  day  Is  In  the  record,  and  he  may 
have  testified  &g  to  his  visit  to  Los  Angeles. 
Error  must  affirmatively  appear,  and  will  not 
be  presumed.  People  v.  Winters,  20  Cal.  661; 
People  V.  Barton.  88  Cal.  176,  23  Pac.  1117.- 
People  V.  Gibson,  106  Cal.  458,  89  Pa.'  864; 
People  T.  ReillT.  106  CaL   64&  40  Pac.  13. 


But,  as  stated  above,  If  this  is  not  correct, 
there  was  nothing  In  his  answers  which  could 
have  Injured  defendant. 

Defendant  called  as  a  witness  one  B.  A.  Ste- 
phens, and  offered  to  prove  by  him  that 
he  was  an  expert  hypnotist,  that  he  had  hyp- 
notized defendant,  and  that  when  hypnotized 
defendant  Iiad  made  a  statement  to  him  In 
regard  to  his  knowledge  of  the  affair,  from 
which  statement  witness  Is  ready  to  testify 
that  the  defendant  is  not  guilty,  and  that  de- 
fendant denies  his  guilt  while  in  that  condl- 
ti<»i.  The  court  sustained  an  objection  to 
the  testimony.  The  court  said:  "The  law 
of  the  United  States  does  not  recognize  hypno- 
tism. It  would  be  an  Illegal  defense,  and  I 
cannot  admit  It"  The  court  then  repeated. 
In  substance,  what  It  had  said  to  the  jury,  and 
told  them  to  disregard  the  offer.  We  shall 
not  stop  to  argue  the  point,  and  only  add  the 
court  was  right 

After  the  trial  had  been  pending  some  10 
days,  but  before  the  prosecution  closed  its 
rase,  counsel  for  the  defendant  Interposed  a 
challenge  to  W.  A.  Begole,  one  of  the  jurors 
Impaneled  to  try  said  cause,  upon  the  ground 
that  he  was  a  meml)er  of  the  grand  jury  of 
the  county  which  had  be»i  impaneled  before 
the  trial  of  this  case  came  on,  had  taken  a 
recess  to  meet  In  the  future,  and  had  not  yet 
been  discharged,  and  that  such  facts  were  un- 
known to  the  defendant  or  his  counsel  at  the 
time  said  Begcde  was  accepted  as  a  Jurw  in 
this  case.  The  challenge  was  denied.  The 
defendant  was  prosecuted  by  information  filed 
long  before  the  grand  jury  met,  and  there  is 
no  Intimation  that  it  ever  iiad  anything  to  do 
with  this  case.  "Having  served  on  a  grand 
Jury  which  found  the  Indictment,  or  on  a  coro- 
ner's Jury  which  inquired  into  the  death  of  a 
person  whose  death  is  the  subject  of  the  in- 
dictment or  information,"  afford  grounds  for 
challenge.  Pen.  Code,  i  1074.  But  this  case 
does  not  come  within  that  provision.  Appel- 
lant gives  us  no  reason  for  holding  the  juror 
incompetent,  and  we  know  of  none.  We  find 
no  error  in  the  rulings  of  the  court  upon  Im- 
paneling the  jury. 

It  Is  urged  that  the  death  warrant  was  on 
the  9th  day  of  April,  1896,  signed  by  the  su- 
perior Judge,  "not  in  the  presence  of  the  de- 
fendant, nor  in  the  presence  of  his  counsel, 
and  without  the  knowledge  or  consent  of  the 
counsel  of  defendant,  or  of  the  defendant 
himself."  The  Judgment  was  entered  on  April 
6,  1896,  consequently  the  order  referred  to 
was  an  ordM  made  after  Judgment,  from 
which  an  appeal  will  lie  under  section  1237 
of  the  Penal  Code.  People  v.  Spragne,  64 
Cal.  92;  People  v.  McNulty,  95  Cal.  594,  80 
Pac.  963.  Defendant  has  appealed  from  the 
Judgment,  and  from  an  order  denying  his  mo- 
tion for  a  new  trial,  but  not  from  the  order 
made  .after  final  judgment,  of  which  he  now 
complains. 

The  court  refused  to  give  two  Instructions 
asked  by  the  defendant,  which  are  as  follows: 
"The  Jury  are  instructed  that  U  there  is  anr 


Digitized  by 


vjoogle 


1054 


48  PACIFIC  REPOBTBB. 


(CaL 


one  single  fact  proved  to  the  satisfaction  of 
the  Jury,  by  a  preponderance  of  evidence, 
which  Is  Inconsistent  with  the  guilt  of  the  de- 
fendant, to  raise  a  reasonable  doubt,  and  the 
Jury  should  acquit  the  defendant  Refused. 
Pierce,  J.  Tou  are  Instructed  that  It  is  the 
settled  policy  of  the  law  that  a  person  <4iar- 
ged  with  a  crime  must  be  acquitted,  unless 
the  evidence  on  the  case  establishes  his  guilt 
beyond  all  reasonable  doubt,  and  it  is  better 
that  a  hundred  guilty  paeons  escape  punish- 
ment than  that  one  who  Is  innocent  be  pun- 
iBhed.  Refused.  Pierce,  J."  The  meaning 
of  the  first  of  these  Instructions  Is  involved  in 
doubt,  and  the  final  clause  of  the  second  in> 
struction  Is  uncalled  for.  The  whole  doctrine 
of  reasonable  doubt  was  fully  and  properly 
laid  before  the  Jury  by  the  court  In  the  In- 
structions which  It  gave  apparently  on  Its 
«wn  motion,  and  also  in  those  given  on  behalf 
of  defendant,  marked  1,  2,  4,  6,  6,  8,  10,  11, 
and  12.  We  quote  the  fifth,  sixth,  and  eighth 
9t  those  Instructions  of  the  defendant  given 
by  the  court.  They  are  as  follows:  "It  is 
not  sufficient  to  warrant  a  conviction  in  a 
criminal  case  that  the  evidence  is  merely  such 
that  a  man  of  prudence  would  act  upon  it  in 
Ills  own  affairs  of  the  greatest  importance 
Men  frequently  act  in  their  own  grave  and 
Important  concerns  without  a  firm  conviction 
that  a  conclusion  upon  which  they  proceed  to 
act  Is  correct;  but,  having  deliberately  weigh- 
ed all  the  facts  and  circumstances  Iinown  to 
them,  they  form  a  conclusion,  upon  which 
they  proceed  to  act,  although  they  may  not  be 
fuUy  convinced  of  its  correctress.  But  this 
degree  of  certainty  la  wholly  Insufficient  to 
authorize  a  verdict  of  grullty  In  a  criminal  case. 
In  such  a  case  the  Jury  should  be  fully  con- 
vinced of  the  correctness  of  their  conclusion 
that  the  defendant  is  guilty,  and  that  convic- 
tion should  be  so  clear  and  strong  as  to  ex- 
clude from  their  minds  all  reasonable  doubt 
that  their  conclusion  is  correct  Given. 
Pierce,  J."  (6)  "You  are  instructed  that  mere 
probabilities  are  not  sufficient  to  warrant  con- 
victions; nor  is  it  sufficient  that  the  greater 
weight  or  preponderance  of  the  evidence  sup- 
ports the  allegation  of  the  information;  nor 
Is  it  sufficient  that,  upon  the  doctrine  of 
chances,  it  is  more  probable  that  the  defend- 
ant is  guilty  than  that  he  Is  Innocent  To 
warrant  a  conviction  the  defendant  must  be 
proved  to  be  guilty  so  clearly  and  concluslvdy 
that  there  Is  no  reasonable  doubt  upon  wUch 
he  can  be  Innocent,  when  all  the  evidence  in 
the  case  Is  considered  together.  Given. 
Pierce,  J."  (8)  "The  court  furthar  instructs 
the  Jury  that  In  this  case  the  law  does  not  re- 
quire of  the  defendant  that  he  prove  Iilmself 
innocent,  but  the  law  Imposes  upon  the  prose- 
cution to  prove  that  the  defendant  is  guilty  in 
the  manner  and  form  charged  in  the  informa- 
tion, to  the  satisfaction  of  the  Jury  beyond 
all  reasonable  doubt;  and,  unless  this  has  l)een 
done,  it  is  your  duty  to  find  the  defendant  not 
guilty.  Given.  Pierce,  J." 
The  Instructions,  talcen  as  a  whole,  are  quite 


as  f avmable  to  the  defendant  as  the  facts  and 
law  will  warrant 

The  other  alleged  errors  need  not  be  noticed. 
We  have  studied  the  printed  reccH-d  of  696 
pages  with  the  care  and  solicitude  which  the 
Importance  of  the  case  and  the  grave  results 
to  the  defendant  demand  at  our  hands,  and,  as 
a  result,  we  recommend  that  the  Judgement 
and  order  appealed  from  be  affirmed,  and  that 
the  court  below  be  directed  to  bring  the  de- 
fendant before  it,  and  then  and  there  fix  a 
day  for  carrying  the  judgment  into  execution. 

We  concur:   BEXXiHEB,  C;  CHIPMAN,  C 

PER  CURIAM.  For  the  reasons  given  In 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  afllrmed,  and  the  court  l>e- 
low  Is  dh%cted  to  bring  the  defendant  before 
it,  and  then  and  there  fix  a  day  for  carrying 
the  Judgment  into  execution. 

McFARLAND,  J.  I  concur  In  the  Judg- 
ment and  in  the  opinion  of  Mr.  Commissioner 
SEARLS;  but  what  is  said  In  the  opinion  on 
the  subject  of  hypnotism  must  be  taken  as  ap- 
plicable to  the  testimony  offered  on  that  subject 
in  this  case,  which  was  clearly  Inadmissible, 
and  not  as  covering  the  whole  subject.  It  will 
not  lie  necessary  to  determine  whether  or  not 
testimony  tending  to  show  tkat  a  defendant 
committed  the  act  charged  while  in  a  hypnotic 
condition  is  admissible  until  a  case  involving 
that  precise  question  shall  be  presented. 

Weconcur:  HENSHAW,  J.;  VAN  FLEET,  J. 


117  Cat.  CSS 
PEOPLE  V.  WILSON.     (Cr.  210.) 
(Supreme  Court  of  California.     Sept  4,  1897.) 
Assault  witb  Intsnt  to  Hordrk— Etidbscb  or 

IMTENT — BkSISTINO  AkKBST  WITHOUT  WaRKA^IT 
— SuFriCIEMCT  0»  EVIDENCK — ISSTBOCTIONS. 

1.  On  a  trial  for  an  assault  with  intent  to  mur- 
der, it  was  shown  that  defendant  shot  a  man, 
and  that  two  police  officers  went  to  defendant's 
saloon  to  watoi  him,  while  the  sergeant  was 
getting  information  about  the  shooting;  that  de- 
fendant knew  tliat  he  was  to  be  arrested,  be- 
cause he  was  questioned  by  the  officers;  that 
tiie  sergeant  having  learned  that  defendant  did 
the  shooting,  afterwards  came  in,  and  ordered  de- 
fendant's arrest  withoat  a  warrant;  and  that 
defendant  then  fired  on  the  officers,  and  wounded 
one  of  them.  Held,  that  evidence  of  the  first 
sbooUng  was  properly  admitted,  aa  tending  to 
prove  the  motive  with  which  defendant  fired  on 
the  officers. 

2.  One  of  the  officers  testified  that  defendant 
seemed  very  nervous  and  excited,  and  that  his 
face  wag  drawn  in  a  peculiar  way;  that  "he 
looked  as  if  he  meant  business,  some  way  or  an- 
other." The  sergeant  testified  that  he  saw  from 
defendant's  actions  tliat  he  was  not  to  tie  taken 
without  trouble,  and  that  as  soon  as  he  ordered 
his  arrest  defendant  reached  for  liis  pistol.  Held 
evidence  of  an  intent  to  murder. 

3.  The  court  diarged  that  "there  is  no  evi- 
dence liefore  yon  tlrnt  a  felony  had  in  fact  l>een 
committed  by  defendant  before  any  attempted 
arrest  by  police  officers,  and  whether  he  commit- 
ted a  felony  that  night  is  not  material  in  the 
case."  Held  no  error,  since  the  charge  most 
have  been  understood  as  referring  to  the  ofl- 
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cer's  right  to  'make  tbe  arrest  on  reasonable 
canse  to  believe  that  a  felony  had  been  commit- 
ted, whether  it  had  been  or  not 

Commissioners'  decision.  Department  2.  Ap- 
peal from  superior  court,  San  Diego  coonty; 
W.  L.  Pierce,  Judge. 

Frank  Wilson  was  conylcted  of  an  assault 
with  Intent  to  murder,  and  from  the  Judgment 
and  an  order  denying  a  new  trial  be  appeals. 
Affirmed. 

J.  S.  Callen  and  M.  L.  Ward,  for  appellant 
W.  P.  Fitzgerald,  Atty.  Gen.,  for  the  People. 

HATNB8,  0.  Tb«  defendftnt  was  Indicted 
by  the  grand  Jury  of  San  Diego  county  for  the 
crime  of  an  assault  with  a  deaaly  weapon, 
with  intent  to  murder,  committed  upon  the 
person  of  John  M.  Mclnnes.  Upon  his  trial 
he  was  found  guilty  as  charged,  and  sentenced 
to  Imprisonment  for  three  years  In  state's 
prison,  and  this  appeal  Is  from  the  Judgment 
and  an  order  denying  a  new  trial. 

Defendant  was  the  keeper  of  a  saloon  In 
the  city  of  San  Diego.  On  the  night  of  De- 
cember 16,  189B,  three  policemen— Sergeant 
Oota,  and  Officers  Warner  and  Mclnnes— went 
to  defendant's  saloon  for  the  purpose  of  arrest- 
ing him  for  shooting  a  soldier  named  Kelley, 
which  bad  been  reported  to  the  police  officer 
by  telephone.  Sergeant  Cota  first  sent  Warner 
and  Mclimes  to  the  saloon  to  watch  the  de- 
fendant while  he  went  to  the  hospital  for  in- 
formation as  to  the  alleged  shooting,  and  was 
there  Informed  that  Kelley  had  been  shot  by 
defendant  In  the  saloon.  The  sergeant  re- 
turned two  or  three  minutes  before  midnight, 
and  told  defendant  "to  consider  himself  under 
arrest  for  shooting  that  soldier."  Defendant 
asked  If  he  bad  a  warrant  The  sergeant  re- 
plied, "No,  I  don't  need  one  now."  Defend- 
ant then  ordered  all  persons— there  were  oth- 
ers besides  the  officers  there— to  leave  the  sa- 
loon, as  it  was  closing  up  time.  The  sergeant 
then  directed  the  officers  to  arrest  him.  The 
defendant  then  reached  for  his  pistol,  and  as 
he  raised  It  the  sergeant  shot  at  him.  Several 
shots  were  fired,  some  by  the  defendant  and 
some  by  the  police,  and  one  of  defendant's 
shots  hit  Officer  Mclnnes;  and  It  was  tor 
shooting  Mclnnes  that  he  was  Indicted  and 
found  guilty  In  this  proceeding.  Upon  the 
trial  Kelley  and  his  companion,  Carrlngton, 
were  called  as  witnesses  for  the  prosecution, 
and  were  permitted  to  testify,  over  the  objec- 
tloa  of  the  defendant  to  the  circumstances  of 
an  assault  committed  by  him  upon  Carrlngton 
for  "pulling  a  gun"  on  him,  and  also  to  the 
shooting  and  woimdlng  of  Kelley,  which  oc- 
ctirrences  took  place  In  the  same  saloon  be- 
tween 10  and  11  o'clock  the  same  night,  and 
grew  out  of  a  controversy  between  defendant 
and  Kelley  In  shaking  dice,  Carrlngton  being 
the  stakeholder. 

Api)ellant  contends  that  the  ruling  of  the 
court  was  erroneous,  In  that  It  permitted  the 
prosecution  to  prove  the  commission  of  a  aep- 
ante  and  distinct  offense,  and  that  be  was 
prejudiced  thereby.    It  la   adoubtedly   the 


general  rale  that  erldenee  of  another  offense 
than  that  under  investigation  is  not  admissi- 
ble when  not  relative  to  the  issue  being  tried. 
It  iB  contended  by  respondent  however,  that 
the  evidence  objected  to  la  relative,  aa  "it 
shows  defendant's  motive,  and  tends  to  prove 
his  intent  in  resisting  arrest  and  assaulting 
Officer  Mclnnes."  If  such  Is  the  etTect  of  the 
evidence,  it  must  be  admissible,  because  the 
motive  and  intent  are  within  tue  Issue  being 
tried;  and  the  fact  that  the  testimony  also 
had  a  tendency  to  show  that  defendant  had 
been  guilty  of  another  assault  upon  another 
person,  prior  to  the  assault  for  the  commission 
of  which  he  was  being  tried,  would  not  be 
sufficient  to  exclude  it  if  it  were  otherwise 
competent  Moore  T.  U.  S.,  150  U.  S.  61,  14 
Sup.  Ct  26.  It  is  true  the  officers  were  not 
being  tried  for  making  an  unauthorized  a^ 
rest  but  nevertheless,  it  was  competent  to 
show  that  the  arrest  was  authorized,  and  that 
the  defendant  knew  the  fact  which  Justified 
the  arrest  because  such  knowledge  negatived 
his  right  to  resist  arrest  and  therefore  tended 
to  characterize  the  assault  upon  the  officer  for 
which  he  was  being  tried;  and  In  this  view 
of  the  evidence  It  was  admissible,  as  affecting 
the  intent  with  which  the  assault  was  made, 
and  to  negative  any  possible  claim  that  he 
was  resisting  an  unauthorized  arrest. 

In  support  of  thla  view  of  the  evidence  In 
question,  the  learned  attorney  general  cites  a 
large  number  of  cases  which  more  or  less  di- 
rectly support  the  view  we  have  taken.  Among 
these  may  be  named  People  v.  Craig,  111  Cal. 
460,  468,  44  Pac.  186;  People  ▼.  BIdleman, 
104  Cal.  613,  38  Pac.  502;  People  t.  Lane,  101 
Cal.  617,  86  Pac.  16;  and  People  v.  Walters, 
98  Cal.  138,  32  Pac.  864.  If  there  bad  been 
no  prior  assault  committed  by  the  defendant 
upon  Kelley  or  Carrington,  the  Intent  with 
which  he  fired  upon  Mclnnes  would  necessa- 
rily appear  to  be  different  from  his  Intent  in 
doing  the  some  act  with  the  personal  knowl- 
edge that  he  had  committed  the  prior  olTense. 

In  Hendrlckson  v.  People,  10  N.  Y.  13,  31, 
it  Is  said  that  "considerable  latitude  Is  allDwcd 
on  the  question  of  motive.  Just  In  proiiortion 
to  the  depravity  of  the  mind  would  a  moiire 
be  trlfiing  and  Insignificant  which  mf;;Iit 
prompt  the  commission  of  a  great  crime.  We 
can  never  say  the  motive  was  adequate  to  the 
offense,  for  human  minds  would  difTcr  In  tlieir 
Ideas  of  adequacy  according  to  their  own  esti- 
mate of  the  enormity  of  the  crime,  and  a  vir- 
tuous mind  would  find  no  motive  sufficient  to 
Justify  the  felonious  taking  of  human  life." 
This  view,  we  think,  is  In  entire  accord  with 
the  conclusion  of  the  learned  counsel  for  tlie 
defendant,  as  stated  at  the  close  of  their  ar- 
gument upon  this  branch  of  the  case,  viz.:  "It 
results  that  the  only  purpose  which  th'is  evi- 
dence served  was  to  infiuence  the  Jury  to  be- 
lieve that  defendant  was  of  a  murderous  dis- 
position, and  therefore  It  tended  powerfully  to 
affect  their  conclusion  on  the  question  of  the 
intent  to  murder,  charged  In  the  Indictment" 
I  think  that  it  did  have  a  tendency  to  slioir 
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defendant's  Intei^  and  because  It  had  such 
tendency  fbe  evidence  was  properly  admitted. 

It  is  further  urged  on  behalf  (^  appellant 
that  there  Is  no  evidence  tending  to  show  a 
specific  Intrat  on  the  part  of  the  defendant  to 
take  life.  Where  an  act  becomes  criminal 
only  when  It  has  been  performed  with  a  par- 
ticular intent,  that  intent  must  be  alleged  and 
proved;  but  it  is  for  the  Jury,  under  all  the 
circumstances  of  the  case,  to  say  whether  the 
Intent  required  by  the  statute  to  constitute 
the  offense  existed  In  the  mind  of  the  defend- 
ant (People  T.  Mize,  80  Cal.  45,  22  Pac.  80); 
"and  If  there  was  evidence  tending  to  prove 
that  the  Intent  was  as  alleged  in  the  Indict- 
ment, the  verdict  will  not  be  set  aside  on  the 
ground  that  the  evidence  Is  insufficient  to  sus- 
tain the  verdict"  (People  v.  Estrada,  53  Cal. 
600,  and  People  v.  Swalm,  80  Gal.  46,  22  Pac. 
67).  "A  sane  man  must  be  presumed  to  con- 
template and  Intend  the  necessary,  natural, 
and  probable  consequences  of  his  own  acts; 
•  •  •  but,  when  the  Intent  is  the  gist  of 
the  crime,  this  presumption,  though  a  very  im- 
portant circumstance  in  maldng  the  proof  nec- 
essary upon  this  point  to  convict,  is  not  con- 
clusive, nor  alone  sufficient,  and  should  be 
supplemented  by  other  testimony  to  avoid  a 
reasonable  doubt."     Rice,  Cr.  Ev.  p.  450. 

Officer  Warner  testified  that  defendant  "seem- 
ed to  be  very  nervous  and  excited,  and  his  face 
seemed  to  be  drawn  in  rather  a  peculiar  way. 
I  did  not  understand  his  looks  when  he  went 
around  the  counter;  it  was  rather  peculiar 
to  me.  It  seemed  as  if  his  face  was  drawn, 
kind  of  rigid,  rather  peculiar,  his  actions." 
The  same  witness  further  testified:  "He 
looked  as  though  he  meant  businef<s,  some 
way  or  other;  that  Is  the  way  he  looked  to 
me.  I  paid  no  attention  to  that  until  after 
he  drew  his  grun,  then  I  seen  that  there  was 
trouble." 

Sergeant  Ota  testified  that  be  saw  by  the 
way  the  defendant  was  acting  that  he  was 
not  going  to  be  taken  without  trouble,  and 
that,  as  soon  as  be  directed  the  officers  to 
"take  him,"  he  went  for  his  pistol.  The  evi- 
dence In  the  transcript  Is  very  voluminous, 
and  a  large  number  of  witnesses  were  exam- 
ined, and  it  Is  not  necessary  to  rehearse  the 
evidence  In  detail  bearing  upon  this  pohit. 
It  Is  sufficient  to  say  that  soon  after  the  de- 
fendant shot  Kelley  the  two  officers,  Warner 
and  Mclnnes,  went  to  the  saloon,  and  re- 
mained there  until  the  sergeant  returned  from 
the  hospital.  When  the  officers  went  to  the 
saloon,  they  asked  defendant  about  the  trou- 
ble there  had  been  there,  or  whom  he  had  the 
trouble  with,  so  that  he  was  aware  of  the  pur- 
pose of  the  officers'  visit,  and  had  time  tor 
reflection,  and  to  determine  upon  the  course 
be  would  pursue  in  case  they  undertook  to  ar- 
rest him.  Undar  these  circumstances,  the 
fact  that  he  seized  his  pistol  as  soon  as  the 
sergeant  ordered  his  arrest,  and  used  it  upon 
the  officers,  would  seem  to  be  evidence  tend- 
ing to  show  that  he  intended  to  kill,  and.  If 
■o,  such  killing,  If  Mclnnes  had  died,  would 


have  been  murder.  At  least  there  was  evi- 
dence, aside  from  the  presumption  arising 
from  the  use  of  a  deadly  weapon,  tending  to 
prove  the  Intuit  to  murder;  and  the  question 
of  Intent  havhig  been  submitted  to  the  Jury- 
as  a  question  of  fact,  and  there  being  evi- 
dence of  the  character  above  indicated,  we 
are  not  at  liberty  to  set  aside  the  verdict  np<m 
that  ground. 

Counsel  for  appellant  comments  upon  the  fol- 
lowing Instruction  given  to  the  jury  by  the 
court:  "I  further  charge  you  that  there  la 
no  evidence  befoce  you  that  a  felony  had  In 
fact  been  committed  by  the  defendant  before 
any  attempted  arrest  by  police  officers,  and 
whether  he  committed  a  felony  that  night  la 
not  material  in  the  case." 

It  is  said  by  counsel  that  this  instruction 
does  not  cure  the  error  arising  from  the  recep- 
tion of  the  evidence  relating  to  the  assaults 
upon  Kelley  and  Carrlngton.  I  think  counsd 
misconceives  the  meaning  and  purpose  of  this 
Instruction.  The  arrest  was  made  without  a 
warrant,  and,  in  order  to  Justify  the  officers 
In  thus  arresting  the  defendant,  they  must 
have  had  reasonable  cause  to  brieve  that  a 
felony  had  been  committed;  but  It  was  not 
necessary  to  prove  that  a  felony  had.  In  fact, 
been  committed.  This  Instruction  evidently 
relates,  when  read  In  connection  with  the  oth- 
er Instructions  given  to  the  Jury,  to  the  assaults 
made  upon  Kelley  and  Carrlngton  as  affecting 
the  right  of  the  officers  to  make  the  arrest, 
and  Informed  the  Jury  that  it  was  immataiial 
whether  It  had  been  committed  or  not.  The 
langxiage  of  the  first  part  of  the  Instruction 
is  not  apt,  but  was  evidently  intended,  and 
we  think  must  have  been  und^stood  by  the 
Jury,  to  mean  that  any  evidence  relating  to  the 
prior  assaults  upon  Kelley  and  Carringtm 
were  not  for  the  purpose  of  determining  Uw 
fact  whether  those  assaults  were  felonious; 
nor  was  it  necessary  to  withdraw  that  evi- 
dence from  the  Jury,  because,  as  we  have  al- 
ready said.  It  was  properly  received,  and  there 

I  was  no  error  upon  that  point  to  be  corrected. 

j  I  think  the  verdict  is  Justified  by  the  evi- 
dence, and  find  no  error  which  would  Justify 
a  reversal,  and  advise  that  the  Judgment  and 
order  appealed  from  be  affirmed. 

We  concur:    BELCHER,  C;   BRITT,  O. 

PER  CURIAM.  For  the  reasons  given  la 
the  foregoing  opinion,  the  Judgment  and  order 
appealed  from  are  affirmed. 


(lUCU.  0 
HASS  et  al.  v.  MT7TUAL  RELIEF  ASS'N  OP 

PETALUMA.     (L.  A.  230.) 
(Supreme  Court  of  (3alifomla.     Sept.  S,  1897^ 

Bb»BFICI*L    ASSOCIATIOMS— Bt-Lv«S  —  AltBX»> 

mcdt— constkuctioh — hlsekte  fund— 

Appbal— Prssumptions. 

1.  The    by-laws,    rules,    and    regulations   of   a 

beneficial  association,  whether  referred  to  or  not, 

'  form  part  of  the  contract  made  by  a  member  la 

Jomiog. 
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2.  Such  contract  ia  not  violated  by  a  atibseqaent 
change  in  the  by-laws,  made  in  pursuance  of  pro- 
Tlsiong  thereof. 

3.  Where  certain  paTments  hy  a  beneficial  aa- 
■ociation  are  contingent  upon  the  existence  of  an 
excess  in  the  reserve  fund,  and  no  reserve  fund 
is  created  or  defined  by  the  rules  or  by-laws,  it 
will  be  deemed  to  consist  of  moneys  not  specially 
devoted  to  other  purposes. 

4.  In  considering  questions  of  fact,  on  appeal 
from  an  order  granting  a  new  trial,  the  presump- 
tion is  against  the  findings  of  the  court  below. 

Department  2.  Appeal  from  superior  court, 
IjOS  Angeles  county;  Walter  Van  Dyko, 
Judge. 

Action  by  Rosa  Hass  and  others  against  the 
Mutual  Relief  Association  of  Petaluma  on  a 
contract  of  membership.  From  an  order  grant* 
ins  a  new  trial  after  Judftment  for  tbe  plain- 
tiff, the  latter  apptiols.     AHirmed. 

J.  F.  Oonroy,  for  appellant.  Lippitt  &  Dlp- 
pitt  and  J.  T.  Honx,  for  respondent. 

TEJIPTjE,  3.  The  complaint  in  this  case 
inter  alia  shows  that  the  dcfend.int  is  an  In- 
corporation, the  pxuT)0se  of  which  is  to  secure 
certain  money  benefits  to  the  friends  of  deceas- 
ed members.  By-laws  are  set  out  which  prom- 
ise to  the  nominee  of  a  member  dying  In  good 
standing  "one  dollar  in  coin  for  every  member 
of  tbts  association  in  good  standtaig  at  the  time 
of  said  death."  Also  a  by-law  which  provides 
that  the  nominee  of  a  deceased  member  who 
had  been  such  member  for  ten  years  "shall  re- 
ceive two  thousand  dollars,  though  the  associa- 
tion may  not  have  that  number  of  members  at 
the  time  of  bis  death." 

It  is  averred  that  one  Lena  Brenner  became  a 
member  of  the  defendant,  and,  having  made  the 
plaintiff  her  nominee,  died  on  the  5th  day  of 
June,  18!M;  that  she  was  a  member  In  good 
standing  at  the  time  of  her  death,  and  had  been 
such  member  for  more  than  10  years  Immedi- 
ately prior  to  her  death.  Due  presentation  of 
her  claim  to  defendant,  and  its  rejection,  are 
averred. 

The  answer  admits  the  facts  set  up,  except 
that.  In  effect.  It  shows  that  only  a  portion  of 
the  contract  Is  set  out  in  the  complaint,  and  pro- 
ceeds to  show  the  other  portions  of  the  contract, 
which  provide  that  the  balance  of  the  $2,000, 
over  and  above  the  number  of  members.  Is  pay- 
able only  out  of  the  reserve  fund  of  the  associa- 
tion when  there  Is  a  surplus  in  such  fund  over 
f50,000  sufficient  to  meet  such  further  pay- 
ment. It  is  averred  that  there  was  not  at  the 
time  of  Lena  Brenner's  death,  and  has  not  since 
been,  a  surplus  fund  equal  to  $(50,000,  or  ex- 
ceeding $35,000.  It  also  avers  that  the  mem- 
bership of  the  association  at  the  time  of  Lena 
Brenner's  death  was  only  800,  and  it  denies 
that  there  was  due  to  plaintiff,  as  the  nominee 
of  I>ena  Brenner,  any  sum  in  excess  of  $800, 
which  sum  had  been  allowed,  tendered,  and 
refused. 

At  the  trial  the  plaintiff  sabmttted  her  case 
upon  the  pleadings,  and  the  defendant  then 
proved  the  existence  of  the  by-law  set  up  in 
the  answer  and  put  in  evidence,  which  tended 
to  show  that  at  the  ttane  of  Lena  Brenner's 
4»P.-67 


death  Hiere  was  not,  nor  has  there  been  since, 
$50,000  in  the  reserve  fund,  or  even  of  assets 
belonging  to  the  defendant.  After  some  evi- 
dence in  rebuttal,  the  court  found  that  all  the 
allegntions  in  the  complaint  are  true,  but  fur- 
ther fotmd  the  contract  as  alleged  in  the  an- 
swer. It  also  found  that  paragraph  S  of  sec- 
tion 6  was  not  in  force  when  Lena  Brenner  be- 
came a  member,  and  that  the  reserve  fund  at 
the  time  of  Lena  Brenner's  death  amounted  to 
$54,222.90.  The  court  f tu^er  found  that  prior 
to  18»S  the  defendant  had  paid  dividends  to  cer- 
tain of  its  members  to  the  amount  ot  $84,458, 
and  also  in  1893  the  sum  of  $2,489r  that  all 
such  payments  were  made  out  of  the  reserve 
f  tmd  with  Intent  to  reduce  the  fund  to  less  than 
$o0,000,  and  thereby  evade  payment  of  the  in- 
debtedness of  $2,000.  Judgment  was  rendered 
for  the  plaintiff  for  the  sum  of  $2,106.40  and 
costs  of  suits.  Upon  motion  of  defendant  the 
court  afterwards  granted  a  new  trial,  and  from 
that  ordM'  this  appeal  is  tak^L 

There  is  no  merit  in  the  appeal.  The  first 
contention  is  that  the  contract  between  Lena 
Brenner  and  the  association  was  an  absolute 
contract  for  the  payment  of  $2,000.  The  sec- 
tion providing  that  the  balance  of  the  $2,000 
shall  be  paid  oat  of  the  reserve  fund  only  when 
there  Is  a  sufficient  excess  over  $50,000,  was 
not  a  by-law  when  Lena  Brenner  Joined.  I 
do  not  see  that  it  would  matter  whether  It 
was  there  or  not,  since  the  amendment  was 
made  in  pursuance  of  a  by-law  which  per- 
mitted It,  and  which  was  hi  existence,  when 
Lena  Brenner  became  a  member;  but  at  that 
time  there  was  a  rule  which  provided  that 
the  payments  should  be  made  only  when  tbere 
would  be  left  in  the  fund  $200,000.  The 
change  was  not  detrimental  to  the  appellant. 

Counsel  also  say  that  the  answer  admits  that 
two  by-laws  providing  for  the  payments  are 
correctly  set  out  in  the  complaint,  whereas 
they  are  not.  As  set  out,  the  answer  omits 
the  words  "as  hereafter  provided,"  which  are 
In  the  by-laws,  and  which  may  be  held  to 
refer  to  subsequent  provisions,  which  limit 
the  rights  of  nominees  of  deceased  members. 
No  doubt,  counsel  make  this  point  with  ex- 
treme reluctance,  and  will  be  pleased  to  find 
that  it  does  not  affect  the  rights  of  the  parties. 
All  the  by-laws,  rules,  and  regulations  become 
part  of  the  contract,  whether  referred  to  or 
not.  There  was  no  other  contract  entered  in- 
to.   All  these  must  be  read  together. 

The  finding  above  alluded  to  holding  that 
the  reserve  fund  had  been  purposely  depleted 
in  order  to  evade  payment  of  dnes,  finds  no 
excuse  either  in  allegation  or  proof.  It  is  not 
supported  by  a  scintilla  of  evidence.  The  in- 
terest on  money  was  applied  to  the  annual 
dues  of  members  of  long  standing,  In  pur- 
suance of  a  by-law  which  was  a  part  of  the 
original  scheme.  Lena  Brenner  must  hare 
participated  in  these  dividends.  They  may 
have  kept  the  fund  below  $.50,000,  but  her 
beneficiary  cannot  complain,  for  it  was  a  part 
of  her  contract  that  it  might  be  done.  Many 
such  flocietiea  promise  more  than  they  can 
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perform,  and,  socaebow,  promises  to  do  the 
impossible  always  attract.  If  the  court  was 
right  in  finding  as  to  the  amount  in  the  re- 
serve fund,  this  finding  could  not  bare  been 
deemed  important;  and,  even  if  the  finding 
were  sustained  by  evidence,  it  would  not  be 
the  equivalent  of  the  finding  of  such  a  fund, 
and  in  this  case  was  relevant  to  no  possible 
issue. 

The  finding  that  there  was  more  than  |S0,- 
000  in  the  reserve  fund  was  also  unsustalned 
by  the  evidence.  In  considering  these  ques- 
tions, it  must  be  remembered  that  the  court 
granted  a  new  trial.  The  presumption  is 
therefore  against  the  findings,  and  not  in  their 
favor. 

The  by-laws  speak  of  a  reserve  fund,  and, 
as  we  liave  seen,  provide  for  payments  ont 
of  the  excess  of  that  fund  over  9oO,000. 
There  is,  however,  no  by-law  or  rule  creating 
a  reserve  fund,  or  defining  of  what  it  shall 
consist.  Certain  moneys  are  specially  devot- 
ed to  other  purposes.  Under  such  drcom- 
Btancee,  I  think  we  may  treat  all  the  net  as- 
sets as  belonging  to  that  fund  which  are  not 
specially  devoted  to  other  purposes.  The  as- 
sets of  defendant  for  1S94,  during  which  year 
Lena  Brenner  died,  were  not  shown.  But  the 
assets  for  1893  were  shown.  Waiving  the 
point  that  this  does  not  meet  the  necessities 
of  the  case,  and  that  the  burden  of  proving 
that  there  was  an  excess  In  the  reserve  fund 
was  on  plaintiff,  we  find  that  the  assets  of 
1893  amounted  to  $52,312.32.  In  this  list  of 
assets  was  included  $1,483.10  due  for  biterest, 
which,  under  the  by-laws,  Is  devoted  to  divi- 
dends, and  $1,386.22  due  for  assessments, 
which  belong  to  the  nominees  of  deceased 
members,  and  there  Is  an  overdraft  of  $10,- 
488.77,  which  must  be  deducted  from  bills 
receivable.  Certainly  the  court  properly 
granted  a  new  trial.     Order  affirmed. 


We     concur:     HEXSHAW,    J.; 
IjASD.  3. 


McFAR- 


OUTCALT  V.  JOHNSTON.* 
(Court  of  Appeals  of  Colorado.    June  14,  1897.) 

CONTINUANCB— PkOJJISSOKT  NoTES— PlEADIKO  AND 

Phoof— New  Tkial— Gkol-sos— Limit- 
iNO  Nl'mbeb  of  Witnesses. 

1.  No  abuse  of  discretion  in  overruling  defend- 
ant's motion  for  continuance,  on  the  ground  of 
the  absence  of  witnesses,  was  shown,  where  the 
case  was  placed  on  the  trial  docket  on  the  first  day 
of  the  term,  and  was  not  called  for  trial  until 
the  ninth  day  thereafter,  and  it  did  not  afflrma- 
tlvely  appear  that  ttie  required  diligence  had  been 
exercised,  and  where  the  record  disclosed  that 
one  of  the  alleged  absent  witnesses  was  present 
and  testified,  and  that  there  was  testimony  by 
other  witnesses  on  defendant's  behalf  as  to  the 
matters  which  the  alleged  absent  witnesses  were 
expected  to  iKove. 

2.  Where  the  note  described  in  the  complaint 
purported  to  provide  for  attorney's  fees  in  case 
of  nonpayment  at  maturity,  and  the  one  offered 
in  evidence  did  not,  such  variance  did  not  affect 

1  Rehearing  denied,  September  13,  1897. 


defendant's  substantial  rights,  it  appearing  Uiat 
the  execution  of  the  note  and  defendant  s  lia- 
bility thereon  were  not  denied,  except  as  to  the 
claim  for  attorney's  fees,  for  which  no  aUowantv 
was  included  in  the  verdict. 

3.  Where  defendant  sought  to  recover  for  serv- 
ices, evidence  that  the  worlc  had  been  done  by 
others  than  defendant  was  admissible  under  the 
general  denial. 

4.  L'uder  Code,  g  224,  providing  that  the  entry 
of  judgment  shall  not  prejudice  a  motion  for  a 
new  trial  made  in  due  time,  defendant  was  not 
prejudiced,  where  no  stay  of  judgment  was  pray- 
ed, by  the  entry  of  snch  judgment  prior  to  the 
hearing  of  his  motion  for  a  new  trial. 

5.  Where  plaintiff  attempted  to  impeach  the 
character  of  defendant  by  the  testimony  of  two 
witnesses,  and  defendant  produced  and  examined 
four  in  support  of  his  character,  it  was  not  an 
abuse  of  discretion  to  refuse  to  permit  him  to 
introdnce  more. 

6.  The  fact  that  defendant  was  surprised  by 
certain  evidence  is  no  ground  for  a  new  trial, 
where  such  surprise  was  not  indicated  at  the 
time  of  the  introduction  of  such  evidence. 

7.  Alleged  newly-discovered  evidence,  merely 
cumulative,  and  which  might,  with  the  exerci-«- 
of  reasonable  diligence,  tiave  been  produced  at 
the  trial,  is  not  ground  for  a  new  trial. 

8.  It  was  not  error  to  refuse  a  new  trial  for 
alleged  misconduct  of  the  jury,  where  the  pre- 
ponderance of  the  evidence  was  against  the  truth 
of  such  charge,  and  where  nothing  appeared  from 
which  prejudice  could  be  inferred. 

Appeal  from  district  court,  Gunnison  county. 

Action  by  Jane  R.  Johnston  against  John  B. 
Outcalt.  From  a  Judgment  on  a  verdict  In  fa- 
vor of  plaintiff,  defendant  appeals.     Affirmed. 

Alexander  Guilett  and  Goudy  &  TwitcheU,  for 
appelhint.  Sprlgg  Shackl^ord  and  S.  D. 
Crump,  for  appellee. 


WILSON,  J.  This  action  was  begun  on  a 
promissory  note  executed  by  defendant,  Out- 
calt, to  plaintiff,  and  which  reads  as  follow?:: 
"Gunnison,  Colo.,  Aug.  3, 1802.  $o.'».J>5.  Nine- 
ty days  after  date,  I  promise  to  pay  to  the  or- 
der of  Jane  R.  Johnston  five  hundred  and  thir- 
ty-nine 55-100  dollars  at  the  office  of  William 
W.  Outcalt,  Gunnison,  Colo.,  with  interest  at 
m  per  cait.  per  annum  from  date  until  paid. 

and per  cent,  attorney's  fees,  if  not  paid 

at  maturity.  Value  received.  [Signed]  John 
B.  Outcalt."  Indorsed  on  back:  "tieptember  15, 
18iM.  By  cash,  $200."  The  copy  was  not  In- 
serted in  the  complaint,  and  it  was  described  as 
being  one  which  provided  for  the  payment  of  a 
certain  amount  as  principal,  with  interest  speci- 
fied, and  also  a  reasonable  attorney's  fee,  in 
the  event  that  it  was  not  paid  at  maturity.  Tbe 
answer  admitted  the  execution  of  the  note  so 
far  as  concerns  the  statement  of  principal  and 
Interest  due,  but  denied  that  it  provided  for  tbe 
payment  of  attorney's  fees.  Defendant  also, 
by  way  of  cross  comidalnt,  alleged  that  plain- 
tiff was  indebted  to  hhu  in  the  sum  of  $1,300, 
with  interest,  on  an  accotmt  for  work  and  la- 
bor performed,  and  for  money  laid  ont  and 
expended,  for  the  use  of  plaintiff,  and  at  h^ 
instance  and  request.  Plaintiff  relied  by  a 
general  denial  of  each  and  every  allegation  of 
tbe  answer  and  cross  complaint.  Upon  trial. 
verdict  and  judgm^it  were  in  favor  of  plain- 
tiff for  the  full  amount  of  principal  and  inter- 
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est  claimed  to  be  due  upon  the  note,  except 
the  amount  claimed  for  attorney's  fee,  which 
was  disallowed  by  Instruction  of  the  court 
Prom  tills  Judgment  defendant  appeals. 

There  are  15  assignments  of  error.  The 
flrst  Is  to  the  action  of  the  court  in  overmllng 
the  motion  of  defendant  to  suppress  the  dep- 
osition of  Mrs.  Johnston,  the  plaintiff.  A  care- 
ful search  of  the  record  before  us  falls  to  dis- 
close any  such  motion.  We  find  the  order  of 
.:!ourt  overruling  such  a  motion,  but  not  the 
motion  itself,  and  hence  we  are  not  advised  as 
CO  the  grounds  upon  which  It  was  based.  De- 
fendant filed  numerous  objections  to  certain 
questions  and  answers  in  this  deposition,  and 
all  of  them  save  two  were  sustained  by  the 
court.  In  these  two  instances  we  think  the 
court  was  correct;  the  testimony  sought  to  be 
stricken  oat  being  relevant  and  admissible. 

Previous  to  the  commencement  of  the  trial, 
and  on  the  same  day,  defendant  filed  a  motion 
for  a  continnance,  oa  the  ground  that  he  was 
not  prepared  to  proceed  with  the  trial,  because 
of  the  absence  of  material  witnesses,  and  In 
wipport  thereof  presented  his  affidavit.  The 
overruling  of  this  motion  is  assigned  for  error. 
To  grant  at  refuse  a  continuance  is  a  matter 
■wholly  within  the  discretion  of  the  trial  court, 
and  can  only  be  reviewed  when  the  discretion 
has  been  abused.  Dawson  v.  Goston,  18  Colo. 
496,  33  Pac.  188.  We  fall  to  see  any  abuse 
of  dlscretlMi  In  this  Instance.  The  motion 
did  not  show  the  ererclse  of  the  required  dili- 
gence, and  did  show  that  the  matters  expected 
to  be  proven  by  the  absent  witnesses  could 
be  shown  by  two  others,  the  plaintiff  and  his 
wife.  In  addition  to  this,  one  of  the  witness- 
es alleged  to  be  at)sent  did  appear  and  testify 
In  behalf  of  defendant  on  the  trial.  The  court 
docket  appears  to  have  been  called  on  the  first 
day  of  the  term,  and  this  cause  placed  nx>on 
the  trial  docket  It  was  not  called  for  trial 
until  the  ninth  day  of  the  term,  and  yet  It 
does  not  appear  from  the  affidavit  that  de- 
fendant bad  made  any  effort  to  ascertain  the 
whereabouts,  or  secure  the  attendance,  of  the 
absent  witnesses.  There  Is  an  allegation  that 
he  had  endeavored  to  ascertain  their  wha«- 
abouts,  but  he  does  not  state  in  what  his  ef- 
forts consisted,  nor  when  he  had  first  learned 
that  the  witnessee  were  absent  from  the  coun- 
ty. Defendant  attempts  to  excuse  hla  want  of 
diligence  by  the  statement  that  he  did  not 
know  that  the  case  would  be  for  trial  until  the 
day  previous  to  Its  commencement  This  is 
not  sufficient,  for  the  reason  that  there  is  no 
claim  that  his  counsel  were  absent  during  the 
previous  days  of  the  term,  and  knowledge  by 
them  was  notice  to  him.  The  court  did  not 
abuse  Its  discretion  in  refusing  the  continu- 
ance, especially  In  view  of  the  fact  that  It  ap- 
pears from  the  reccxd  there  was  testimony  on 
behalf  of  defendant  at  the  trial  as  to  the  al- 
leged facts  desired  to  be  shown  by  the  absent 
witnesses. 

The  third  and  fourth  assignments  are  to  the 
effect  that  the  court  admitted  improper  evi- 
dence over  the  objections  of  defendant,  and 


refused  to  admit  proper,  competent,  and  ma- 
terial evidence  offered  in  behalf  of  defendant. 
No  specific  evidence  admitted  or  offered  and 
refused  is  pointed  out  either  in  the  bill  of  ex- 
ceptions or  In  the  motion  for  a  new  trial.  It 
appears  from  the  record  that  there  were  very 
few  objections  made  to  the  Introduction  or  to 
the  offer  of  any  testimony;  and  the  ruling  of 
the  coin^  upon  such  as  were  made,  so  far  as 
we  can  see  from  a  careful  examination  of  the 
record,  was  substantially  correct.  Defendant 
was  at  least  in  no  case  harmed.  Counsel  for 
defendant  did  object  to  the  introduction  of 
the  note  in  evidence,  claiming  that  it  was  not 
the  one  described  In  the  complaint  A  vari- 
ance is  alleged,  because  the  note,  as  described 
in  the  complaint,  called  for  the  payment  of  at- 
torney's fees  In  case  of  its  nonpayment  at 
maturity,  and  that  offered  in  evidence  did  not 
It  is  manifest  from  the  defendant's  answer, 
as  also  from  the  whole  course  of  the  trial, 
that  the  variance  between  the  complaint  and 
the  note  was  not  a  matter  of  surprise  or  injury 
to  the  defendant,  and  did  not  in  any  manner 
affect  his  substantial  rights.  The  execution  of 
the  note  and  defendant's  liability  thereon  was 
not  denied  either  In  the  pleading  or  on  the 
trial,  except  so  far  as  there  was  a  daim  for 
attorney's  fees.  The  court  held  that  the  note 
did  not  provide  for  the  payment  of  attorney's 
fees,  and  instructed  the  Jury  to  make  no  al- 
lowance therefor.  This  instruction  was  fol- 
lowed, as  appears  from  the  amount  of  the 
verdict,  and  hence  defendant  was  in  no  wise 
injured  by  the  receipt  of  the  note  In  evidence. 
For  these  reasons,  there  was  no  error  in  this 
respect.  Salazar  v.  Tayldr,  18  Colo.  54T,  33 
Pac.  369. 

Counsel  complain  In  their  brief  that  plaintiff 
should  not  have  been  permitted  to  give  testi- 
mony that  the  Improvements  for  the  making 
of  which  defendant  sought  to  recover  in  his 
cross  complaint  were  placed  upon  the  land  by 
Outcalt  Bros.,  or  by  any  person  other  than  de- 
fendant; such  matters  not  having  been  spe- 
cially pleaded.  Defendant  alleged  in  his 
cross  complaint  that  plaintiff  was  Indebted  to 
him  for  work  and  labor  done  and  money  ex- 
pended by  him  in  the  making  of  certain  Im- 
provements upon  plaintiff's  land.  The  repli- 
cation was  a  general  denial,  which,  of  coiurse, 
put  in  issue,  among  other  things,  the  alleged 
fact  that  defendant  had  made  these  Improve- 
ments. This  was  a  material  allegation,  and 
we  know  of  no  manner  by  which  it  could  have 
been  more  successfully  or  conclusively  con- 
troverted than  by  showing  that  the  Improve- 
ments were  placed  there  by  other  persons.  It 
was  not  new  matter,  and  the  testimony  com- 
plained of  was  relevant  to  the  Issue,  and  com- 
petent 

The  errors  assigned  to  the  giving  of  instruc- 
tions by  the  court  to  the  Jury  cannot  be  con- 
sidered, for  the  reason  that  It  nowhere  ap- 
pears from  the  record  that  defendant  made 
objection  to  them,  or  to  any  of  them.  We 
have  no  hesitancy  In  saying,  however,  that, 
taken  as  a  whole,  they  were  very  clear  and 
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correct,  and  none  were  of  such  character  as 
to  give  plaintiff  any  Just  or  legal  cause  of 
complaint. 

There  was  much  conflict  of  testhnony,  and, 
as  usual  In  litigation  between  relatives,  much 
bitterness  of  feeling  was  exhibited,  but  tlie 
evidence  was  amply  sutllcient  to  sustain  the 
verdict  and  Judgment.  In  such  case,  it  is  well 
settled  that  an  appellate  court  wUl  not  interfere. 
Tills  has  been  so  frequcndy  held  by  this  and  the 
supreme  court  tliat  it  is  unnecessary  to  assign 
the  reasons  therefor,  or  to  cite  authorities. 

It  is  further  assigned  as  error  that  the  Judg- 
ment was  entered  prior  to  the  hearing  and 
ruling  upon  the  motion  for  a  new  trial.  It 
does  not  appear  that  defendant  prayed  a  stay 
of  Judgment  until  the  motion  could  be  heard, 
and  Code,  |  224,  expressly  provides  that  the 
entry  of  Judgment  shall  not  prejudice  any  mo- 
tion for  a  new  trial  made  in  due  time.  The 
motion  was  made,  heard,  and  detenuined  in 
apt  time,  and  there  Is  no  attempt  to  show  that 
defendant  was  prejudiced  by  the  previous  en- 
try of  Judgment. 

During  the  trial  there  was  an  attempt  on  the 
part  of  the  plaintiff  to  impeach  the  character  of 
defendant  for  truth  and  veracity,  and  two  wit- 
nesses were  introduced  on  tliat  point.  The  de- 
fendant. In  siurrebuttal,  produced  and  examined 
four  witnesses  In  support  of  his  character.  His 
counsel  then  annoimced  that  three  other  wit- 
ness were  "on  their  way  to  the  courthouse,  to 
testify  to  the  reputation  of  defendant,"  and  that 
they  desired  to  introduce  them.  The  court  an- 
nounced that  It  would  not  hear  any  more  wit- 
nesses on  that  subject,  "liecause  four  is  enough 
on  the  question,  In  view  of  the  fact  that  that  Is 
more  than  was  Introduced  by  the  other  side." 
Defendant  excepted  to  this,  and  assigned  such 
ruling  as  error.  It  rests  largely  in  the  discre- 
tion of  the  court  as  to  how  many  witnesses 
may  be  allowed  to  testify  on  a  given  point. 
If  it  were  otherwise,  the  length  of  a  trial  could 
be  protracted  to  an  unreasonable  and  unwar- 
rantable extent,  and  the  time  of  the  court  con- 
sumed by  the  useless  and  unnecessary  reitera- 
tion of  testimony.  There  was  no  abuse  of 
the  discretion  in  this  instance,  and  the  court 
did  not  err  In  Its  action,  even  if  the  witnesses 
had  been  present  in  the  court  room. 

It  is  further  urged  that  the  court  erred  in 
overruling  the  motion  of  defendant  for  a  new 
trial.  All  of  the  grounds  set  forth  in  the  mo- 
tion Irnve  been  referred  to  in  this  opinion  ex- 
cept three,  and  these  were  surprise,  newly- 
discovered  evidence,  and  misconduct  of  the 
Jury.  The  evidence  pointed  out  in  the  affi- 
davit of  defendant  in  support  of  his  motion 
as  that  which  was  a  surprise  does  not  appear 
to  have  been  very  material  to  the  issues,  but, 
even  if  it  had  been,  defendant  did  not,  at  the 
time  of  its  Introduction,  indicate  to  the  court 
that  it  was  a  surprise,  or  ask  for  time  within 
which  to  secure  evidence  to  rebut  it,  or  for 
a  continuance.  In  the  opinion  in  Lee-Clark- 
Andreesen  Hardware  Co.  t.  Yanliee  (rendered 


at  the  present  term  of  this  court)  48  Pac.  1050, 
it  was  said:  "The  plaintiff  waived  its  sur- 
prise by  its  own  neglect,  failure,  or  refusal 
to  invoice  its  proper  remedy,  and  this  court 
will  not  undertake  to  interfere  with  the  dis- 
cretion of  the  trial  court  in  refusing  to  gxant 
a  new  trial  in  such  case."  It  is  well  settleil 
that  a  party  cannot  avail  himself  of  this  plea 
unless  he  calls  the  attention  of  the  court  to 
the  matter  at  the  time  when  it  o(x-urs,  and 
aslis  for  proper  relief.  It  Is  too  late  for  him 
to  manifest  bis  surprise  for  the  first  time  after 
the  cause  has  been  submitted  to  the  jury,  and 
a  verdict  rendered  against  him. 

As  to  the  newly-discovered  evidence  set  forth 
In  defendant's  affidavit,  it  was  such  as  he 
should  have  been  prepared  with  at  the  tiial. 
It  being  pertinent  to  the  issues.  Besides, 
there  was  on  the  trial  testimony  offered  and 
received  in  his  behalf  of  the  same  character 
as  that  described  In  his  affidavit  as  newly -dis- 
covered evidence.  It  also  does  not  appear 
from  the  affidavit  in  support  of  the  motion 
that,  with  the  exercise  of  reasonable  diligence, 
defendant  could  not  have  secured  the  attend- 
ance of  the  witnesses  mentioned,  who,  he  as- 
serts, would  have  testified  to  the  facts  which 
he  terms  newly-discovered  evidence. 

The  only  allegation  of  fact  to  support  the 
charge  of  misconduct  of  the  jury  which  mer^ 
its  notice  is  that  one  of  the  witnesses  for  plain- 
tiff, who  seemed  to  manifest  much  Interest  in 
the  suit,  did,  during  a  recess  of  the  court 
during  the  trial,  invite  two  of  the  Jurors  to 
drink  with  him  at  a  public  bar,  and  that 
upon  such  invitation  said  Jurors  did  drink  in- 
toxicating liquors  with  him.  Without  deter- 
mining the  question  as  to  whether  this  would 
be  sufficient  ground  upon  which  to  grant  a 
new  ti-iai,  unless  It  further  api)eared,  by  posi- 
tive testimony  or  reasonable  inference  from 
the  circumstances,  that  the  defendant  was  prej- 
udiced thereby,  it  is  sufficient  to  say  that  the 
allegation  Is  not  supported  by  the  affidavits. 
The  charge  was  made  in  the  affidavits  of  two 
persons,  but  afterwards  one  of  these,  In  a  sab- 
sequent  affidavit,  modified  his  statement,  to 
the  effect  that  he  did  not  intend  to  say  that 
he  saw  the  witness  purchase  any  liquor  for 
any  of  said  Jarors,  and  that  in  fact  he  did  not 
see  any  such  occurrence  dming  the  trial. 
Each  of  the  two  Jurors  and  the  witness  who 
was  charged  with  treating  them  made  affida- 
vit positively  denying  this  statement  in  toto. 
The  great  weight  of  the  testimony  being 
against  the  truth  of  the  charge  of  misconduct 
and  there  being  nothing  in  the  record  from 
which  the  court  could  infer  that  the  d^endant 
was  in  the  slightest  degree  prejudiced  by  the 
conduct  of  the  Jurors,  or  any  of  them,  or  of 
plaintiff's  witness,  the  court  did  not  err  in  re- 
fusing to  grant  a  new  trial  on  this  ground. 

Being  unable  to  perceive  any  material  error 
disclosed  in  the  voluminous  record  before  us, 
we  must  affirm  the  Judgment,  and  It  is  so  or- 
dered.  Affirmed. 
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WESTERN   8ECURITT   CO.   T.   LAFLEUR 
et  al. 

(Supreme  Court  of  Washington.    July  19,  1887.) 

Tbial — NoTicB—  Jddgm  est  —  Requisites  —  Vaca- 
tion—Application-. 

1.  The  Btntute  providing  that  notice  of  trial  of 
a  cause  shnil  be  given  to  defendants  does  not 
require  notice  of  the  time  when  the  cause  will  be 
tried,  but  notice  merely  that  the  cause  will  be 
■et  for  trial. 

2.  It  Is  not  essential  to  the  validity  of  a  decree 
or  Judgment  that  it  be  serTed  upon  any  party  to 
the  cause  after  it  is  filed. 

3.  Au  applioation  to  set  aside  a  decree  of  fore- 
dosttre  and  a  sale  thereunder  cannot  be  granted 
if  it  does  not  disclose  any  valid  defense  in  favor 
of  applicant. 

Appeal  from  superior  court,  Sterens  coon- 
ty;  Jesse  Arthur,  Judge. 

Action  by  the  Western  Security  Company 
against  Joseph  Lafleur,  Douglas  Grlffltts,  and 
others,  to  foreclose  a  mortgage.  Default  was 
entered  against  LaBeur  and  others,  and  after- 
wards judgment  was  also  rendered  against  Grlf- 
fltts and  others,  decreeing  foreclosure  and  a  sale 
of  the  property.  From  an  order  granting  a  mo- 
tion to  vacate  the  Judgment  and  set  aside  the 
■ale,  plaintiff  appeals.    Rerersed. 

Crow  &  Williams,  for  appellant. 

RBAYIS,  J.  Appellant  brought  an  action 
against  defendants  to  foreclose  a  mortgage 
executed  by  defendants  Lafleor  and  wife  on 
I'eal  estate  in  Stevens  county.  Default  was 
entered  against  defendants  LaQeur  and  wife, 
Spokane  Falls  &  Northern  Railway  Compa- 
ny, and  Frank  C.  Sharkey,  for  failure  to  ap- 
pear in  the  action.  Defendants  Douglas  Grlf- 
fitts  and  Nuzum  and  wife  appeared  and  de- 
murred to  the  complaint,  and  afterwards, 
on  January  5,  1S07,  filed  their  answer  nunc 
pro  tunc  as  of  date  October  20,  1834.  On 
May  28,  1895,  appellant  served  a  notice  that 
the  cause  would  be  set  for  trial  on  the  law 
day  appointed  by  the  rules  of  the  superior 
court  for  setting  causes  for  trial.  The  cause 
was  set  for  trial  on  December  9,  1895,  and 
was  tried,  and  findings  of  fact  and  conclusions 
of  law  filed  by  the  court  In  accordance  with 
the  allegations  of  the  complaint  There  was 
no  appearance  of  the  defendants  at  the  trial. 
Respondents  afterwards  objected  to  signing 
the  decree,  but  in  January,  1896,  the  decree 
of  foreclosure  was  entered  In  conformity  to 
the  findings  and  conclusions.  An  order  of 
sale  was  Issued  on  the  decree,  and  the  mort- 
gaged premises  were  sold,  and  purchased  by 
appellant,  which  received  a  certificate  of  sale 
from  the  sheriff.  On  December  29.  1896,  re- 
spondents served  and  filed  a  motion  to  set 
aside  the  judgment  on  the  ground  that  it  was 
Irregular  and  improperly  granted,  and  such 
motion  was  supported  by  the  aifidavit  of  the 
attorney.  On  January  5,  1897,  the  court  al- 
tered an  order  granting  the  motion,  and  va- 
cating the  decree  and  Judgment,  and  setting 
aside  the  sale  which  had  been  made.  Appel- 
lant excepted  to  this  order,  and  appeals  tliere- 
from. 


The  complaint  Is  the  usual  one  In  a  fore- 
closure of  mortgage.  The  only  mention  of 
the  respondents  is  in  one  paragraph,  in  which 
It  Is  stated  that  they  claim  some  Interest  or 
lien  In  or  to  the  mortgaged  premises,  which 
Hen  appellant  alleges  Is  Inferior  and  subse- 
quent to  the  lien  of  the  mortgage.  Respond- 
ents deny  the  material  facts  of  the  complaint, 
on  Information  and  belief,  and  admit  that 
they  claim  some  right  or  interest  or  lien  in 
the  mortgaged  premises.  They  do  uot  set 
up  what  their  claim  or  interest  is.  The  only 
reason  assigned  by  respondents  in  their  ap- 
plication to  the  court  for  vacation  of  the 
judgment  was  that  no  notice  of  trial  or  bear- 
ing of  said  cause  was  given  these  defend- 
ants, or  either  of  ,them,  or  their  attorneys, 
at  the  time  said  hearing  was  had  and  Judg- 
ment taken,  and  that  no  copy  of  the  said  de- 
cree or  Judgment  has  ever  I>een  served  upon 
them.  The  affidavit  in  support  of  this  mo- 
tion states:  "No  notice  of  bringing  this  cause 
to  trial  at  the  time  It  was  brought  to  trial 
and  decree  rendered  was  ever  served  on  my- 
self or  said  defendant,  and  no  copy  of  said 
decree  or  Judgment  was  evtx  served  upon  us, 
or  either  of  us,  or  our  attorneys,  to  my  knowl- 
edge." It  may  be  said  upon  this  motion, 
and  upon  the  facts  stated  in  the  affidavit, 
that  the  statute  does  not  require  notice  of  tlw 
time  the  cause  will  be  tried,  but  only  requires 
a  notice  of  setting  the  cause  for  trial  shall 
be  served  on  the  opposite  party  three  days 
before  any  time  fixed  by  the  rules  of  the 
court  for  setting  the  cause  for  trial,  and  that 
the  case  wlU  be  brought  on  tor  trial  at  such 
time  as  the  court  shall  fix.  It  Is  not  neces- 
sary for  the  validity  of  a  decree  or  Judgment 
that  It  be  served  upon  any  party  to  the  cause 
after  the  same  is  filed,  and  again  there  was 
no  showing  of  merits  In  favor  of  respondents, 
or  any  valid  defense  disclosed  In  the  applica- 
tion to  vacate  the  Judgment.  This  Is  essen- 
tial. The  order  to  vacate  the  Judgment  was 
made  without  any  grounds  to  sustain  it  It 
Is  therefore  reversed,  with  directions  to  the 
superior  court  to  annul  the  order  of  vacation 
and  reinstate  the  Judgment  and  decree  of 
foreclosure. 

SCOTT,  O.  J„  and  ANDERS  and  GORDON, 
JJ„  concur. 


(17  Wash.  398) 

HINCHMAN  T.  POINT  DEFIANCE  RY.  CO. 
et  al. 

(Supreme  Court  of  Washington.    July  19, 1897.) 

Aprs Ai/— Effect  of  Part  Keversai.— B.ghbarinc> 

— Pkoceedixos  not  in  Rkookd. 

1.  When  two  mortgages  are  claimed  to  covei 
the  same  property,  and  a  decree  is  rendered  ad- 
judicating the  rights  of  the  mortgagees,  and  or- 
doriug  a  sale  of  the  property,  at  their  united  rc- 

auest,  a  subsequent  reversal  uf  the  decree  as  to 
le  rights  of  the  parties  will  not  invalidate  the 
sale,  but  will  merely  alter  the  disposition  of  the 
proceeds. 

2.  The  appellate  court  on  rehearing  an  appeal 
will  not  notice  proceedings  taken  in  the  case  ia 
the  court  below  since  the  appeal  was  taken. 
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On  rehearing.    Modified. 

Fy>r  former  decision,  see  44  Pac.  867. 

GORDON,  J.  This  cause  was  before  the 
court  at  the  January  term,  1896,  and  vraa  re- 
ported in  14  Waah.  349,  44  Pac.  807.  A  peti- 
tion for  rehearing  was  filed  by  the  respondent. 
In  which,  among  other  things,  it  was  stated  tlut 
that  part  of  the  former  opinion  of  the  court  to 
which  the  petition  for  rehearing  was  directed 
was  "based  and  predicated  upon  a  mistake  of 
fact,  and  upon  the  assumption  that  the  L«wis 
mortgage  covers  p<de8,  wires,  and  electric  equip- 
ments south  of  South  Ninth  street."  Continu- 
ing, the  petition  further  states:  "If  such  were 
a  fact,  then  the  conclusion  reached  by  your  hon- 
ors would  necessarily  be  correct."  Upon  con- 
sideration of  the  petition  for  rehearing  the  fol- 
lowing order  was  made:  "Ordered,  that  a  re- 
hearing be  granted  In  the  abOTe-entltle<l  cause 
on  the  point  as  to  whether  or  not  the  Jolin  C. 
Lewis  mortgage  covers  any  other  or  different 
Itae  of  raUroad  than  that  from  Point  Defiance 
to  South  Ninth  street,  la  the  city  of  Tacoma, 
and  that  this  cause  be  set  for  argument  at  the 
October  term."  What  the  court  really  intend- 
ed by  the  order  was  to  direct  argument  to  the 
question  of  whether  the  Lewis  mortgage  covers 
ed  any  property  which  was  not  covered  or  mu- 
braced  within  the  terms  of  the  Hinchuian  mort- 
gage; It  being  the  contention  of  ttie  respond- 
ent, throughout  his  petition  for  rehearing,  that 
the  property  embraced  within  the  two  mort- 
gages was  identical.  It  may  be  conceded  that, 
80  far  as  real  property  was  Included  or  em- 
braced within  the  ternis  of  either  mortgage.  It 
was  OHifined  to  the  Une  of  railway  north  of 
South  Ninth  street.  At  the  time  when  the 
Hinchman  mortgage  was  execuuki  the  maker 
of  that  mcNTtgage,  the  Point  Defiance  Ballway 
Company,  owned  no  property  south  of  South 
Ninth  street;  and,  so  far  as  the  record  dis- 
closes, it  never  was  any  part  of  the  purpose  or 
intention  of  that  company  to  secure,  by  pur- 
chase or  otherwise,  any  Une  of  railway  extend- 
ing south  of  that  street.  It  had,  in  addition  to 
the  line  which  it  was  then  operating,  surveyed 
and  puriwsed  extending  its  Ihie  northerly  from 
the  north  end  of  its  road  as  th«i  operated,  and 
this  extension  was  thereafter  completed;  and 
we  have  held  in  our  former  opinion,  and  still 
adhere  to  the  conclusion  reached  In  that  re- 
gard, that  such  extension  was  fairly  included 
within  the  terms  of  respondent's  mortgage. 
But  tlie  Lewis  mortgage  was  made  at  a  much 
latw  date,  by  a  new  company,  which  had  not 
only  acquired  all  of  the  property  owned  by  the 
maker  of  the  Hinchman  mortgage,  but,  in  ad- 
dition thereto,  had  in  the  meantime  acquired  by 
purchase  an  additional  line  of  railway,  of  sev- 
eral miles  in  length,  known  as  the  "Wapato 
Park  Beit  Line,"  all  of  which  was  south  of 
South  Ninth  street.  We  quote  from  the  testi- 
wony  of  Stewart  Rice,  one  of  respondent's  wit- 
nesses: "Question.  What  is  the  fact  about  the 
Point  Defiance,  Tacoma  &  Edison  Company 
purchasing  certain  railways  after  it  bought  tlie 
railway  of  the  Point  Defiance  Railway  Com- 


pany? Answer.  We  purcliased  another  line  of 
railway  at  the  same  time,  but  none  afterwards. 
Q.  What  was  the  other  line  of  railway?  A. 
That  was  the  Wapato  Park  line  of  railway.  Q. 
That  road  connects  with  the  line  of  railway  we 
have  been  discussing  here,  does  it  not?  A.  It 
does,  through  the  Tacoma  Railway  A  Motor 
Company's  line;  yes,  sb:.  Q.  That  Islcnown  as 
the  'South  End'?  A  Yes,  sir;  spokoi  »f  aa 
the  'South  End.'  Q.  And  the  Ihie  hi  contro- 
versy here  is  called  tlie  'North  End'?  A.  Yes. 
sir."  The  Wapato  Park  Belt  Line,  which  was 
pnrcliased  at  or  about  the  same  time  as  the 
other,  was  at  the  time  of  the  purchase  op«ated 
solely  by  steam  power,  whereas  the  Point  De- 
fiance railway  was  at  the  time  of  its  purchase 
In  part  operated  as  an  dectrlc  street  railway; 
that  is,  about  1%  miles  was  being  so  operated, 
and  the  balance  thereof  was  being  equipped  for 
operation  as  an  electric  street  railway.  Short- 
ly after  purchashig  these  two  theretofore  inde- 
pendent lines  of  railway,  the  Point  Defiance, 
lOiILson  &  Tacoma  Railway  Company,  the  then 
owner  of  both  roads,  entered  into  contracts 
with  the  Northwe.st  General  Electric  Company 
and  the  Ikllson  (General  Hectrlc  Company  for 
cars,  motors,  and  other  appliances  needful  and 
necessary  in  operating  an  electric  road,  and  the 
construction  of  a  distribution  circuit  and  equip- 
ment for  13  miles  of  tr.ick.  These  contracts 
were  made  subsequent  to  the  time  of  acquiring 
botlt  roads,  and  all  cars  and  motors  so  pur- 
chased were  afterwards  operated  ufion  the  en- 
tire line  of  road,  both  north  aiid  south  of  South 
Ninth  street;  In  other  words,  between  E<d]8on. 
the  south  end  of  the  system,  and  Point  Defiance 
Park,  the  north  end  of  the  system.  Just  when 
this  consoildatiou  took  place,  or  whm  the  new 
company  commenced  to  run  its  cars  over  the 
entire  system,  is,  we  think,  entirely  immaterial. 
It  Is  enough  that  It  did  so  prior  to  the  exe- 
cution of  the  liCwis  mortgage,  and  that  mort- 
gage, contrary  to  the  contention  of  the  respond- 
(>nt.  Includes  within  its  terms  "all  passenger  cars, 
both  open  ami  closed  (supposed  to  be  twelve 
or  more  In  inimber),  freight  cars  (of  which 
there  Is  supimsed  to  be  one  or  more),  con- 
stnu'tlon  cars,  flat  cars,  ear  bodl«>s,  trucks.  In- 
cluding both  those  on  which  cars  are  now 
mounted  and  those  on  which  none  are  now 
mounted,  motors  now  in  use  for  operating  said 
cars,  and  motors  designed  for  such  use,  but 
not  now  In  use  therefor,  and  all  trolleys,  trol- 
ley stands,  coutrollers,  rheostats,  car  wires,  car 
fixtures,  iiimits,  simre  ports,  tools,  and  instru- 
ments, and  in  fact  everything  pertaining  to 
the  complete  electrical  equipment  of  said  cars 
now  owned  by  said  party  of  the  first  part, 
and  used  or  Intended  for  u.se,  wholly  or  in  part, 
on  either  or  any  line  or  lines  of  street  raUway 
owned,  leased,  or  operated  by  said  party  of  the 
first  part,  whether  the  line  or  lines  of  street  rail- 
way on  which  such  cars  or  electrical  equipments 
thereof,  or  any  thereof,  are  used,  lie  northerly 
or  southerly  of  said  South  Ninth  street,  in  said 
city  of  Tacoma,  or  wheresoever  such  cars  or 
electrical  equipments  thereof  may  lie,  or  wher- 
ever the  same  may  be  used."    The  testhnMiy  of 
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Mr.  Harley,  die  recelrer,  shows  that  at  the  time 
he  took  poesesslon,  viz.  May  8;  18M,  the  can 
were  being  operated  both  north  and  south  ot 
South  Ninth  street  He  testlfled  that  they  were 
being  "Indiscriminately  nm"  over  the  whole 
line.  Also:  "Question.  The  cars,  in  other 
words,  were  running  through  from  Point  D^- 
ance  Park  to  the  south  end  of  the  system?  An- 
swer. Tee,  sir.  Q.  There  is  a  road  running 
south  of  South  Ninth  street  which  forms  really 
a  part  of  the  Point  Defiance  road,  is  there  not? 
A.  Yes,  sir.  Q.  How  does  that  run,  and  what 
is  its  terminal  point?  A.  Edison.  It  runs  to 
Eidlson.  Q.  And,  at  that  time  you  took  posses- 
sion of  the  property  which  you  describe,  tb^ 
were  running  the  cars  clear  through  from  Point 
Defiance  Park  to  Edison?    A.  Yes,  sir." 

The  decree  directed  that  all  of  the  property  be 
sold  as  an  entirety,  and  It  is  urged  by  the  re- 
spondent that  inasmuch  as  no  appeal  has  been 
taken  from  that  part  of  the  decree,  and  appel- 
lant did  not  demand  a  separate  sale  of  the  prop- 
erty on  which  he  claims  an  exclusive  lien,  the 
relief  which  be  seeks  should  not  be  granted,  for 
the  reason  that  It  would  nullify  those  parts  of 
the  decree  from  which  no  appeal  was  taken. 
We  do  not  think  that  a  reversal  would  aSect 
the  title  of  the  purchaser,  and  what  appellant  Is 
concerned  In  is  the  appllcatl<m  of  the  fund  de- 
rived from  the  sale.  Each  party  was  before 
the  court,  seeking  a  foreclosure  of  his  mortgage. 
It  was  proper  enough  that  the  entire  property 
should  be  sold  in  solido.  Ail  parties  were  seek- 
ing to  have  it  sold,  the  real  contention  being  the 
application  of  the  proceeds.  In  this  connection 
the  appellant  has  asked  us  to  direct  the  court  be- 
low to  take  proof  as  to  the  value  at  the  time  of 
the  sale  of  that  part  of  the  property  sold  upon 
which  the  appellant  was  entitled  to  an  ezduslve 
Hen,  and  to  ascertain  the  respective  values  up- 
on such  proof,  and  to  thereupon  award  appel- 
lant, as  trustee,  a  personal  Judgment  against 
req>ondent,  Hinchman,  for  such  proportion  of 
the  amount  for  which  the  entire  property  was 
sold  at  said  sale  aa  will  bear  the  same  ratio  to 
said  entire  amount  which  the  value  of  said 
property  upon  which  appellant  was  entitled  to 
an  exclusive  lien  would  bear  to  the  value  of  the 
entire  property.  We  think  we  would  not  be 
justified  in  making  such  direction.  We  are  not 
called  upon  In  this  cose  to,  nor  can  we  properly, 
notice  any  proceedings  taken  below  since  this 
decree  was  entered  and  the  appeal  was  taken. 
The  present  Investigation  must  be  confined  to  the 
record  now  before  us,  from  which  we  must  de- 
termine whether  the  decree  was  or  was  not  er- 
roneous. The  rights  of  the  parties  upon  facts 
occurring  subsequent  to  the  appeal  cannot  be- 
come the  subject  of  the  present  investigation, 
and  in  the  exercise  of  its  appellate  function  this 
court  will  not  direct  the  superior  court  to  pro- 
ceed to  act  unless  that  court  has  first  had  an  op- 
portunity to  proceed— as  the  law  presumes  it 
would  upon  request— In  accordance  with  law. 
If  apiwilant  Is  entitled  in  the  present  proceed- 
ing to  the  relief  he  now  seeks,  it  Is  to  be  pre- 
sumed that  the  lower  court  will,  upon  request, 
grant  it    We  hold  that  it  is  a  question  not  pre- 


sented by  the  appeal  in  fiie  present  Instance. 
Therefore  we  decline  to  express  any  opinion  up- 
on the  subject  of  whether  appellant  is  or  is 
not  entitled  thereto. 

After  a  full  review  of  the  entire  record,  we 
are  satisfied  that  the  conclusion  reached  in  the 
former  opinion  was  right,  and  we  adhere  to  it, 
with  this  modification,  viz.:  That  the  appel- 
lant will  not  be  entitled  to  a  priority  of  lien  up- 
on any  of  the  poles,  wires,  or  overhead  equip- 
ment upon  the  line  of  railway  north  of  South 
Ninth  street;  but  as  to  the  trucks,  motors,  cars, 
and  other  electrical  equipments  purchased  by 
the  Pobit  Defiance  &  E^son  Railway  Company 
subsequent  to  the  execution  of  respondent's 
mortgage,  our  conclusion  is  that  appellant  is  en- 
titled to  a  decree  establishing  the  lien  of  his 
mortgage  as  a  first  lien  thereon;  and  the  cause 
will  be  remanded  to  the  superiw  court  for  fur- 
ther proceedings  In  accordance  herewith. 

SCOTT,  C.  J.,  and  ANDERS  and  BEAVIS, 
JJ.,  concur. 


H.  C.  MAHRT  CO.  v.  HYMAN-HALL  CO. 
(Supreme  Court  of  Washington.    July  20,  1887.) 

FkiNCIPAL.  and  AOBNT — POVBKS— EviDBilOE. 

Upon  the  question  of  authority  of  an  agent 
to  act  for  his  principal  in  making  a  contract  with 
a  purrhaser  of  goodg,  evidence  is  admissible  to 
show  that  the  agent  made  contracts  for  his  prin- 
cipal with  other  purchasers. 

Appeal  from  superior  court,  King  county; 
R.  Osbom,  .Tudge. 

Action  by  the  H.  C.  Mabrt  Company  against 
the  Hyman-Hall  Company.  From  a  Judgment 
for  defendant,  plaintiff  appeals.   Afilrmed. 

McClure  &  Bass,  for  appelant  McCutch- 
eon  &  Gilliam,  for  respondent 

REA.VIS,  J.  Appellant  commenced  an  ac- 
tion in  the  superior  court  of  King  county  to 
recover  the  sum  of  ^C&l,  claimed  as  a  bal- 
ance due  from  resjiondent.  Respondent  an- 
swered, admitting  the  indebtedness  alleged  by 
appellant,  but  averred  an  accounting  between 
appellant  and  respondent,  and  also  set  up  as  a 
coimterclaim  a  breach  of  contract  between  ap- 
pellant and  respondent,  and  cUiimed  damages 
in  the  sum  of  fl,000.  The  appellant  is  a 
wholesale  manufacturer  and  dealer  in  cigars 
and  tobacco  at  Dayton,  Ohio,  and  respondent 
was  a  broker  and  dealer  in  cigars  in  Seattle. 
There  was  testimony  at  the  trial  tending  to 
prove  that  there  were  two  contracts  between 
appellant  and  respondent,  the  first  made  in 
the  summer  of  1894,  and  the  second  March 
23,  1896,  and  that  both  these  contracts  were 
made  by  respondent  with  EL  B.  Gaze,  an  agent 
of  appellant  The  last  contract  was  In  writ- 
ing. Substantially,  these  contracts  were  an  en- 
gagement by  appellant  to  sell  respondent  ci- 
gars at  a  certain  price,  and  particularly  a  cer- 
tain brand,  known  as  the  "Waterloo,"  in 
Westwn  Washington;  such  sale  of  the  Water- 
loo cigar  to  be  made  exclusively  to  reapond- 
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ent  About  the  quantity  ot  cigars  to  be  thus 
furnished  by  appellant  to  respondent  was  es- 
timated, and,  under  these  contracts,  respond- 
ent was  to  bear  a  portion  of  the  expense  of 
advertising  the  particular  cigars  and  push 
their  sale  in  the  district  mentioned.  Respond- 
out  did  this,  and  appellant  furnished  the  ci- 
gars. But  appellant  also  furnished  the  same 
cigars  under  another  brand  in  the  same  dis- 
trict, and  respondent  claimed  it  was  dam- 
aged by  this  breach  of  the  contract,  and  of- 
fered evidence  tending  to  prove  such  dam- 
ages; and  appellant  also  refused  to  furnish 
cigars  until  the  contract  expta^d,  for  which 
damages  were  claimed.  In  the  spring  of  1896, 
E.  B.  Gaze,  who  had  made  the  contracts  with 
respondent,  and  through  whom  tlie  purchases 
of  the  cigars  had  first  been  made,  made  set- 
tlement with  respondent  of  the  claim  of  |U91, 
and  made  various  allowances,  some  for  dam- 
ages sustained  by  resirandent  for  sale  of  ci- 
gars In  the  district  which  respondent  claimed, 
and  at  such  settlement  toc^  the  notes  of  re- 
spondent for  $500,  and  gave  a  receipt  for  the 
indebtedness  claimed  to  be  due  from  respond- 
ent to  appellant.  Appellant  maintains  tliat 
Gaze  liad  no  authority  to  make  these  settle- 
ments, or  to  receive  the  notes  of  respondent 
in  payment  of  any  sum  due  appellant,  or  to 
make  the  last  contract.  But  there  was  tes- 
timony tending  to  show  that  Gaze  had  the 
apparent  authority  to  represent  api>ellant  in 
such  a  settlement.  There  was  also  testimony 
tending  to  prove  that  Gaze  had  authority  to 
make  the  contracts  for  appellant  which  he 
made  with  respondent.  There  is  much  con- 
flict in  the  testimony,  particularly  the  conclu- 
sions of  the  witnesses  who  testified;  but  the 
Jury  have  found  for  the  defendant  upon  the 
testimony,  and  their  verdict  will  not  be  dls- 
turticd  unless  there  was  error  in  the  admis- 
sion or  rejection  of  testimony.  Many  objec- 
tions were  m.ide  by  appellant  to  the  intro- 
duction of  testimony  tending  to  show  that 
(Jaze  made  contracts  for  appellant  with  other 
customers.  This  testimony  was  proper,  as 
tending  to  show  acts  on  the  port  of  appellant 
giving  Gaze  authority  as  an  agent. 

We  have  examined  the  Instructions  of  the 
court  to  the  Jury,  and,  without  reviewing  at 
length  the  exceptions  made  by  appellant,  we 
And  no  error  in  them.  We  tliink  the  ca.se  was 
fairly  submitted  to  the  Jury,  and  Its  verdict 
Is  sustained  by  substantial  testimony.  The 
Judgment  Is  affirmed. 

SCOTT,  C.  J.,  and  ANDERS  and  GOR- 
nON,  JJ.,  concur. 


STATE  V.  SHELTON. 

(Supreme  Court  of  Washiogtou.    Aug.  4,  1897.) 

iNToxicATiNO  LujrnKS — LicissE— BcRDES  or 
Proof. 

Concurring  opinion.     For  majority  opinion, 
see  48  Pac.  208. 


GORDON,  J.  I  concur  in  the  result,  but 
not  in  the  holding  that  the  burden  was  upoa 
the  defendant  to  prove  his  license.  Decisions 
almost  without  number  might  be  referred  to 
as  bearing  upoa  this  question,  and  it  is  proba- 
bly true  ttiat  In  point  of  numl>er  they  support 
the  rule  laid  down  in  the  opinkm  of  the  ma- 
jority, but  I  think  the  trend  of  modem  au- 
thority is  the  other  way.  The  rule  was  found- 
ed In  necessity,  and  the  impossibility  In  many 
cases  of  the  government  being  able  to  noake 
proof  of  the  nonexistence  of  a  license.  In  the 
earlier  periods,  when  mere  private  licenses 
were  generally  In  vogue,  the  license  itself  con- 
stituted the  sole  and  only  evidence  of  its  ex- 
istence; and  the  difficulty  of  proring  a  nega- 
tive Justified  the  adoption  of  the  rule  that, 
where  the  subject-matter  of  a  negative  av«- 
ment  was  peculiarly  within  the  knowledge  of 
the  other  party,  the  averment  was  taken  as 
true,  unless  disproved  by  that  party,  and  this 
was  the  extent  of  the  limitation.  1  GreenL 
Ev.  {  79.  But  under  our  statute  on  the  sub- 
ject a  public  record  is  required  to  l>e  kept  for 
ali  liquor  licenses,  and  the  question  of  wheth- 
er a  particular  person  tias  or  has  not  a  license 
Is  clearly  not  one  "peculiariy  within  the  knowl- 
edge" of  such  person,  but  can  readily  be  de- 
termined from  the  record.  Therefore  the  rule 
lias  no  application  to  existing  conditions  in 
this  state.  The  necessity  for  its  application 
does  not  exist.  If  the  indictment  in  tliis  case 
had  failed  to  charge  the  nonexistence  of  a  li- 
cense, the  other  acts  which  It  charges  the  de- 
fendant with  committing  would  constitute 
nothing  illegal  or  immoral.  The  act  of  selUng 
is  not  of  itself  illegal,  but  becomes  such  when 
unaccompanied  by  a  license.  Logically,  the 
rule  adopted  by  the  majority  makes  it  unnec- 
essary for  the  state  to  make  any  proof  what- 
ever of  the  only  fact  which  constitutes  the 
crime  charged,  and  disregards  that  himiane 
principle  of  the  tow  which  prestuues  every  de- 
fendant Innocent  until  his  guilt  is  established 
by  the  proof. 


KIZER  V.  CAUFIELD. 
(Supreme  Court  of  Washington.    July  29,  1897.) 

MOKTDAOK  FoUECLOSURE— SUBOBDISATE  INTERESTS 

— ADVERaE  Title— Pleading— Demckker — Mo- 
tion TO  Strike— Tax  Sales  —  Jukisdictioh — 
Judgment — Collatrual  Attack. 

1.  A  complaint  for  mortgage  foreclosure  alleged 
that  defeudiint  C.  (not  the  mortgagor)  "cUiims 
some  interest  In  or  title  to  said  property  incon- 
sistent with  the  rights  of  plaintiff,  and  that  the 
lieu  of  plaintiff  is  orior  to  any  lien  of  said  C. 
against  the  said  described  lots,  or  either  of  them." 
C.  moved  to  strike  out  the  phrnue  "inconsistent 
with  the  rights  of  pluintiff,"  as  presenting  an  is- 
sue of  adverse  title.  Held,  that  plaintiff  intended 
to  allege  merely  that  the  iuierest  oX  C,  whatever 
it  miKht  Ije,  was  subordinate  to  that  of  plaintiff. 

2.  In  foreclosure,  a  defendant  other  than  the 
mortgoBor  pleaded  a  purchase  of  the  property  at 
a  sale  under  a  judgment  in  a  back-tax  suit.  In 
reply,  plaintiff  set  out  facts  to  show  that  the 
tax  judgment  was  void.  Defendant  moved  to 
strike  out  the  allegations  as  incompetent,  imma- 
terial, irrelevant,  and  redundant.  Heid  that,  if 
the  facts  stated  were  inaofflcieut  to  show  that  the 
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judgment  was  void  and  gnbject  to  collateral  at- 
tack, the  objection  should  have  been  taken  by 
demurrer. 

3.  In  a  judgment,  a  recital  that  defendants 
were  duly  and  regularly  cited  to  aiipcar,  and 
that  they' made  default  in  that  behalf,  and  that 
the  default  was  duly  and  regularly  entered,  it 
being  uncontradicted  in  the  record,  is,  on  all  par- 
ties and  their  privies,  a  conclusive  adjudication  on 
the  i>oint  of  jurisdiction  of  the  persons  of  defend- 
ants. 

4.  In  foreclosure,  the  title  of  a  defendant  can- 
not be  litigated,  if  it  is  alleged  to  he  paramount 
and  hostile  to  the  title  of  the  mortgagor. 

5.  Where  a  back-tax  suit  was  proinrly  brought 
under  the  statute,  the  judgment  cannot  be  col- 
laterally attacked  on  the  grounds  that  it  wa» 
rendered  for  an  aggregate  amount  of  taxes 
against  all  of  the  lots  involved,  and  against  all 
the  lots  for  a  specified  sum,  together  with  pen- 
alty, interest,  and  cnsts.  while  the  sale  was  made 
for  an  amount  largely  in  excess  of  the  taxes,  pen- 
alty, interest,  and  costs  due  against  the  property; 
these  being  mere  matters  of  defense  to  the  tax 
suit,  and  not  going  to  the  court's  jurisdiction. 

Appeal  from  superior  conrt,  Spokane  county; 
James  Z.  Moore,  Judge. 

Action  by  Frank  Kizer  against  Thomas 
Caufleld  and  others.  Prom  portions  of  a  Judg- 
ment in  favor  of  plaintiff,  defendant  Caufleld 
appeals.     Reversed. 

Merrlain  &  Merriam,  for  appellant.  Felg- 
ham  &  Ludden,  for  respondent. 

ANDBltS,  J.  ThI'j  action  was  instituted  In 
the  superior  court  of  Siwkane  county  to  fore- 
close a  mortgage  on  nine  lots  In  McCarther's 
addition  to  Spokane,  executed  by  William 
Hawthorne  .and  I.ieona  Hawthorne,  his  wife. 
In  favor  of  the  plaintiff  and  respondent,  on 
November  23,  tS94.  The  defendant  and  ap- 
pellant, Caufleld,  was  made  a  party,  as  having 
some  Interest  In  or  claim  to  the  mortgaged 
premises.  The  mortgagors  did  not  appear  In 
the  cause,  and  judgment  went  against  them 
by  default.  The  defendant  Caufleld  answer- 
ed, denying  each  and  every  allegation  of  the 
complaint  except  those  admitted  or  qualified, 
and  alleging  affirmatively  that  a  judgment 
and  order  of  sale  were  entered  In  the  superior 
court  of  Spokane  county  on  November  30, 
1882,  in  a  suit  for  taxes  assessed  and  levied 
for  the  year  1890,  In  which  suit  Spokane  coun- 
ty was  plaintiff,  and  IJbbie  J.  Everhart  and 
Wlllfam  Hawthorne,  as  mortgagee,  were  de- 
fendants; that  In  purstiance  of  said  order  of 
sale  the  sheriff  of  said  county  sold  the  prop- 
erty described  in  the  complaint  at  public  auc- 
tion on  the  3d  day  of  February,  1803;  tliat  at 
the  time  of  said  sale  the  said  defendant  Can- 
field  was  the  highest  bidder,  and  became  the 
purchaser  of  said  lots  for  the  sum  of  ^4; 
that  said  sum  was  duly  paid  to  the  said  sher- 
iff, and  a  certificate  of  sale  Issued  to  said  Cau- 
fleld on  the  day  aforesaid;  that  said  sale  has 
been  duly  confirmed  by  the  court;  and  that 
the  defendant  Is  now  the  holder  of  a  deed 
from  the  sheriff  of  said  county  for  the  said 
premises.— and  praying  that  the  title  and  Hen 
of  defendant  be  declared  prior  and  paramount 
to  plaintiff's  Hen.  Plaintiff,  replying  to  the 
answer  of  the  defendant,  admitted  the  sale  of 
the  property,  as  set  out  In  the  answer,   for 


taxes,  and  the  execution  of  the  sheriff's  deed 
therefor,  and  that  said  defendant  is  the  hold- 
er of  said  deed,  but  denied  that  said  sheriff 
had  any  warrant  or  authority  for  making  said 
sale;  and  for  a  defense  to  the  afflruiative  mat- 
ter set  up  In  the  answer  the  plaintiff  alleged 
that  the  county  commissioners  tailed  and  re- 
fused to  certify  to  the  state  board  of  equaliza- 
tion the  amount  of  taxes  necessary  to  be 
raised  in  Spokane  county  In  the  year  1890; 
that  the  state  board  of  equalization  did  not 
fix  or  determine  the  rate  of  taxation  and  the 
amount  of  levy,  and  that  in  fact  and  in  truth 
there  was  no  legal  or  proper  levy  for  tliat 
year,  and  no  taxes  levied  upon  said  property 
by  any  authorized  person  or  persons;  that 
said  land  was  sold  under  said  pretended  or- 
der of  sale  for  a  siun  greatly  in  excess  of  the 
taxes  that  were  due  and  ought  to  have  been 
levied  upon  said  land,  and  that  the  Judgment 
Included  Items  and  amounts  not  autliorlzed 
by  law,  and  for  which  said  land  ought  not  to 
have  been  sold,  to  wit,  the  sum  of  ?10  attor- 
ney's fee  included  In  said  Judgment,  and  also 
the  sum  of  $1  charged  against  said  land  as 
fee  for  abstract,  and  that  each  and  all  of  said 
sums  were  not  a  Hen  upon  said  land,  or  a  tax 
ui)on  said  land,  and  that  the  sale  and  judg- 
ment authorizing  such  sale  were  nuU  and 
void;  that  the  sum  claimed  by  the  county  of 
Spokane  against  said  land  was  largely  in  ex- 
cess of  the  sums  for  which  said  land  was  U- 
able  for  the  year  1890;  that  the  Judgment 
was  for  a  sum  larger  tlian  the  amount  legally 
due  and  chargeable  against  said  land  as  taxes. 
Interest,  and  penalty;  that  by  reason  thereof 
the  pretended  Judgment  was  and  is  void,  and 
said  sale  and  deed  tnereunder  conveyed  no 
title  to  the  defendant  Caufleld.  And  the  pray- 
er of  the  reply  was  that  the  said  Judgment  be 
declared  to  be  void  and  of  no  effect,  and  that 
the  deed  tbereimder  be  canceled  and  set  aside, 
and  that  the  defendant  Caufleld  be  adjudged 
and  declared  to  have  no  title  or  Interest  In  the 
land  described  in  the  complaint  and  answer 
herein.  The  cause  was  tried  on  the  Issues 
formed  by  the  foregoing  pleadings;  and,  after 
filing  its  findings  of  fact  and  conclusions  of 
law,  the  court  rendered  a  Judgment  In  favor 
of  the  plaintiff,  adjudging  and  decreeing  the 
judgment  in  the  tax  suit  to  be  void  and  of 
no  effect,  and  that  said  sheriff's  sale  and  the 
deed  of  said  sheriff  to  Thomas  Caufleld  are 
illegal  and  void,  and  the  deed  does  not  convey 
said  property,  or  any  part  thereof,  to  said 
Caufleld,  and  Is  hereby  canceled  and  set  aside, 
and  that  Thomas  Caufleld  have  no  title  or  In- 
terest whatever  In  said  described  lots,  and 
that  the  claim  and  lien  of  said  Caufleld  be 
barred  and  held  for  naught  From  those  por- 
tions of  the  Judgment  the  defendant  Caufleld 
lias  appealed  to  this  court. 

Concerning  appellant,  the  complaint  alleges 
that  "one  Thomas  Caufleld  claims  some  in- 
terest In  or  title  to  said  property  [describing 
It]  inconsistent  with  the  rights  of  tne  plain- 
tiff, and  that  the  Hen  of  the  plaintiff  Is  prior 
to  any  lien  of  said  Thomas  Caufleld  against 
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the  said  descrlhed  lots,  or  eitber  of  them." 
Appellant  moved  the  court  to  strike  from  the 
c-omplalut  the  allegation  that  "Caufleld  claims 
an  Interest  In  the  said  property  Inconsistent 
with  the  rights  of  the  plaintiff,"  as  being  im- 
material, irrelevant,  and  retlundant  The 
court  denied  the  motion,  and  appellant  except- 
ed. We  think  there  was  no  error  In  this  rul- 
ing. It  is  claimed  by  appellant  that  that  por- 
tion of  the  complaint  which  he  moved  to  strike 
out  amounted  to  an  allegation  of  adverse  title 
In  the  defendant,  and  therefore  presented  an 
Issue  which  could  not  be  tried  in  this  action. 
But  the  words  "inconsistent  with  the  rights 
of  the  plaintiff"  must  be  considered  with  ref- 
erence to  all  the  allegations  in  respect  to  the 
defendant,  and  when  so  considered  it  becomes 
apparent  that  it  was  merely  the  intention  of 
the  plaintiff  to  show  by  his  pleading  that  the 
interest  of  the  defendant,  wliatever  it  might 
be,  was  subordinate  to  that  of  the  plaintiff. 

The  defendant  also  moved  to  strike  out  all 
of  the  new  matter  set  up  in  the  reply,  on  the 
ground  that  the  same  was  incompetent,  imma- 
terial, irrelevant,  and  redundant,  which  mo- 
tion was  also  denied  by  the  court,  and  api>el- 
lant  here  alleges  that  the  ruling  of  the  court 
was  erroneous.  The  argument  in  support  of 
appellant's  position  Is  tliat  this  new  matter 
constituted  a  collateral  attack  upon  the  Judg- 
ment set  up  in  the  answer,  and  that  such  an 
attack  was  not  permissible  or  proper,  under 
the  facts  pleaded.  Plaintiff  doubtless  intend- 
ed simply  to  state  facts  showiu^  that  the 
judgment  In  the  tax  suit  was  void  and  of  no 
effect,  and  that  the  sale  thereunder  was  also 
void;  and,  that  being  so,  it  can  hardly  be 
."■aid  that  the  matter  pleaded  was  either  in- 
competent, immaterial,  or  Irrelevant.  If  the 
facts  stated  were  insufficient  to  show  that 
tlie  Judgment  was  vcrid,  and  therefore  invalid, 
the  objection  should  have  been  taken  by  de- 
murrer, and  not  by  motion.  Nor  do  we  tlilnk 
the  motion  should  have  prevailed  on  the 
ground  that  the  reply  was  In  effect  a  collat- 
eral attack  upon  the  Judgment  in  the  tax  pro- 
ceeding. A  void  Judgment  may  be  attacked 
collaterally  as  well  as  directly.  It  is  entitled 
to  no  consideration  whatever  in  any  court  as 
evidence  of  right.  But  an  erroneous  Judg- 
ment is  not  necessarily  void,  and  therefore 
.subject  to  attack  In  a  collateral  proceeding. 
When  the  court  has  Jurisdiction  both  of  the 
subject-matter  of  the  action  and  of  the  de- 
fendant, its  Judgment  cannot  be  collaterally 
iinestloned  on  account  of  mere  errors  or  Ir- 
rigularltles  In  the  proceedings.  "The  settled 
rule  of  law  Is  that,  Jurl^iotlon  having  attach- 
ed in  the  original  case,  everything  done  within 
the  power  of  tliat  Jurisdiction,  when  collat- 
erally questioned,  is  to  t>e  held  conclusive  of 
the  rights  of  the  parties,  unless  impeached  for 
fraud.  This  principle  is  not  merely  an  arbi- 
trary rule  of  law  established  by  the  courts, 
but  It  Is  a  doctrine  which  is  founded  upon  rea- 
son and  the  soundest  principles  of  public  pol- 
icy. 'It  is  one  which  has  been  adopted  in 
the  Interest  of  the  peace  of  society,  and  the 


permanent  security  of  titles.' "  Belles  v.  Mil- 
ler, 10  Wash.  259,  38  Pac.  1052.  See,  also. 
Munch  V.  McLaren,  9  Wash.  676.  38  Pac. 
205;  Baldwin  v.  Baer,  10  Wash.  414,  38  Pac. 
117;  Rogers  v.  Miller,  13  Wash.  82,  42  Pae. 
525;  Hahn  v.  KeUy,  34  Cal.  391.  This  sal- 
utary and  politic  doctrine  has  been  recog- 
nized from  very  early  times  by  the  courts 
of  this  country.  As  far  back  as  the  year  1800 
it  was  announced  and  applied  in  the  case  of 
Le  Guen  y.  Gouverr.eur,  1  Jolms.  Gas.  436,  by 
Kent,  J.,  in  the  following  terse  and  concise 
language:  "Every  person  is  bonnd  to  take 
care  of  his  own  rights,  and  to  vindicate  them 
in  due  season  and  in  proper  order.  This  is  a 
sound  and  salutary  principle  of  law.  Ac- 
cordingly, if  a  defendant,  having  the  means 
of  defense  in  his  power,  neglects  to  use  them, 
and  suffers  a  recovery  to  be  had  against  him 
by  a  competent  tribunal,  he  is  forever  pre- 
cluded. •  •  •  The  general  rule  is  intended 
to  prevent  litigation  and  to  preserve  peace; 
and  were  it  otherwise  men  would  never  know 
when  they  might  repose  in  security  on  the 
decisions  of  courts  of  Justice,  and  Judgments 
solemnly  and  delltierately  given  might  cease 
to  be  revered,  as  being  no  longer  the  end  of 
controversy  and  the  evidence  of  right.  The 
principle  prevails  both  in  courts  of  law  and 
of  equity.  In  bills  of  review  which  are 
brought  before  the  same  tribunal  to  review 
a  former  decree.  It  is  a  settled  maxim  of  equity 
that  no  evidence  or  matter  in  the  knowledge 
of  the  party,  and  which  he  might  have  used 
in  the  former  suit,  shall  lie  the  groiud  of  a 
bill  of  review."  Now,  if  the  Judgment  sought 
to  be  avoided  in  this  case  has  the  same  force 
and  effect  as  a  Judgment  of  the  same  or  a 
like  court  in  any  otlier  action,  it  follows  that. 
If  valid,  that  Judgment  and  the  sale  made  un- 
der it  effectually  and  completely  cut  off  all 
riglit  and  title  of  the  defendant  Hawthorne, 
respondent's  mortgagor,  to  the  premises  in 
question;  and  the  said  Hawthorne,  not  bar- 
ing i-edeemed  the  same  from  the  sale,  bad 
tliereafter  no  interest  tbcaein  subject  to  mort- 
gage or  sale.  And  that  such  a  Judgment 
stands  upon  the  same  footing  as  a  Judgment 
in  an  ordinary  action  seems  to  us  too  plain 
for  argument.  But  we  are,  however,  not 
without  authority  upon  the  proposition.  The 
point  was  raised  and  expressly  determined  In 
the  case  of  Eltel  v.  Foote,  80  Cal.  439.  in 
which  the  court  said  that  the  validity  of  the 
Judgment  in  a  tax  suit  is  to  be  ascertained  by 
the  same  tests,  has  the  benefit  of  the  same  pre- 
sumptions, and  is  subject  to  attack  in  the 
same  mode  and  by  the  same  means,  as  a  Judg- 
ment in  an  action  of  any  other  class.  The 
question,  then,  is,  did  the  superior  court  have 
jurisdiction  in  the  action  for  taxes  to  render 
the  judgment  which  was  rendered  therein? 
We  have  no  doubt  that  It  had.  It  manifestly 
had  Jurisdiction  of  the  subject-matter,  and  the 
Judgment  itself  recites  that  the  defendants 
were  duly  and  regularly  cited  to  appear,  that 
they  made  default  in  that  behalf,  and  that 
the  default  waa  duly  and  regularly  entered; 
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nnd  that  recital,  there  being  nothing  In  the 
iticord  to  contradict  It,  was  an  adjudication 
upon  the  po!nt  as  conclusive  upon  all  parties 
and  their  privies  as  the  deteniilnatl<Mi  ot  any 
other  fact  In  the  cause.  Uahn  v.  Kelly,  supra. 
Upon  the  hittoductlon  of  the  Judgment  and 
judgment  roll  in  the  tax  case,  the  order  of  sale, 
the  order  confirming  the  sale,  and  the  sher- 
UTa  deed.  It  became  obvious,  If,  Indeed,  It  was 
not  obvious  from  the  answer,  that  the  title 
to  the  mortgaged  premises  asserted  by  appel- 
lant was  paramount  and  adverse  to  the  title 
of  the  mortgagor  Hawthorne.  An  issue  was 
thus  presented  which  should  not  have  been 
tried  in  that  case.  While  this  court  has  on  sev- 
eral occasions  ruled  that  the  question  whether 
the  claim  of  a  defendant  In  a  foreclosure  pro- 
ceeding Is  or  is  not  prior  to  the  lien  of  the  mort-  . 
gage,— Investment  Co.  v.  Gilbert,  13  Wash.  C84, 
43  Pac.  Wl;  Johnson  v.  Irwin  (Wash.)  48 
Pac.  345,— we  have.  In  common  with  nearly 
every  other  court  in  this  country  where  the 
question  has  been  determined,  uniformly  held 
that  the  title  of  a  defendant,  which  Is  para- 
mount and  hostile  to  the  title  of  the  mort- 
gagor, cannot  be  litigated  In  an  action  to  fore- 
close a  mortgage,— CallfoiTjia  Safe  Deposit  & 
Trust  Co.  V.  Cheney  Electric  Light,  Telei)hone 
&  Power  Co.,  12  Wash.  138,  40  Pac.  732;  Mur- 
doch y.  Leonard,  15  Wash.  142,  95  Pac.  751. 
In  Cody  v.  Bean,  93  Cal.  578,  29  Pac.  223,  the 
court.  In  speaking  of  the  Impropriety  of  ti-j'ing 
paramount  titles  to  mortgaged  premises  in 
foreclosure  suits,  used  this  language:  "♦  •  • 
It  has  been  held,  uniformly  and  repeatedly, 
tliat  such  a  title  cannot  be  litigated  In  an  ac- 
tion to  foreclose  a  mortgage.  •  •  •  For  to 
allow  such  issues  to  be  litigated  in  an  action 
to  foreclose  a  mortgage,  when  the  sale  under 
the  decree  carries  to  the  purchaser  merely 
such  title  as  the  mortgagor  had,  would  be  to 
sanction  a  condemned  practice,  and  confuse 
litigation.  Titles  like  that  asserted  by  appel- 
lant 'must  be  settled  in  a  different  action,  giv- 
ing rise,  aa  they  generally  do,  to  questions  of 
purely  legal  cognizance.' "  But,  notwith- 
standing this  general  rule  of  law,  the  learned 
trial  court  did  try  and  determine  appellant's 
title,  against  his  objection,  and.  In  our  Judg- 
ment, came  to  an  erroneous  conclusl(w  upon 
the  facts  found  and  stated  by  the  court  It 
set  aside  its  own  judgment  In  the  back-tax 
case,  not  for  want  of  jurisdiction  In  the  court 
to  render  It,  but  for  the  reasons  (1)  "that  said 
judgment  and  order  of  sale  was  entered  for  an 
aggregate  amount  of  taxes  against  all  said 
lots,  and  was  not  rendered  against  each  lot 
for  taxes  due  thereon";  (2)  "that  said  judg- 
ment and  order  of  sale  was  rendered  against 
all  said  lots  for  the  sum  of  $7.56,  together  with 
penalty,  interest,  and  costs";  and  (3)  "that 
said  sale  was  made  for  an  amount  largely  in 
excess  of  the  taxes,  penalty,  interests,  and 
costs  due  against  the  said  property."  None 
of  these  grounds,  nor  all  of  them  combined, 
were  sufficient  to  justify  the  action  of  the 
learned  trial  judge.  These  objections  were 
matter  of  defense  to  the  original  cause  of  ac- 


tion In  which  the  judgment  was' rendered,  but 
they  were  not  matters  which  could  be  proper- 
ly considered  in  the  case  at  bar,  for  the  rea- 
sons already  Indicated.  The  learned  counsel 
for  respondent  have  cited  a  number  of  cases 
in  their  brief.  In  support  of  the  ruling  of  the 
comt  below.  In  which  courts  of  equity  en- 
joined tax  sales,  set  aside  ccrtllicates  of  sale 
and  tax  deeds  as  clouds  upon  the  plaintiff's 
title,  and  the  like,  but  they  are  manifestly  in- 
applicable to  the  case  at  bar.  In  those  cases 
the  sales  were  made,  or  attempted  to  be  made, 
by  ministerial  officers,  in  the  exercise  of  a 
power  expressly  conferred  upon  them  by  law. 
And  the  rule  in  such  cases  is  that  the  mode  of 
procedure  prescribed  by  the  statute  is  the 
measure  of  official  power.  But  no  such  rule 
obtains  with  regard  to  judgmeuts  of  coturts  of 
superior  Jurisdictton.  Nor  is  the  case  of  Lock- 
wood  V.  Koys,  11  Wash.  697,  40  Pac.  346,  an 
authority  In  favor  of  the  respondent  In  that 
case  the  defendant  appeared,  and  In  a  proper 
manner,  and  "in  due  season,"  asserted  his 
rights,  and  appealed  from  the  Judgment  which 
was  rendered  against  him;  and  the  Judgment 
of  the  lower  court  was  reversed  upon  the 
ground,  among  others,  that  the  assessmmt  of 
his  property  was  not  made  In  accordance  with 
the  statute,  and  consequently  was  void.  The 
difference  between  that  case  and  the  tax  case 
here  under  consideration  Is  perfectly  plain  and 
palpable.  The  case  of  Jones  v.  Drlskell  (Mo. 
Sup.)  7  8.  W.  Ill,  Is  directly  la  point,  and  de- 
termines almost  every  pioposltton  relied  on  hy 
the  respondents  in  accordance  with  our  view 
of  the  law  applicable  to  this  case.  That  was 
an  action  of  ejectment  The  plaintiff  bad 
judgment  In  the  circuit  court,  fnwi  which  the 
defendant  appealed.  Plaintiff  claimed  title 
under  a  sheriff's  deed  to  one  D.  P.  Stiatton, 
who  purchased  said  real  estate  at  execution 
sale  (»  a  judgment  rendered  by  the  drcuit 
court  of  Cedar  county  against  the  defendant 
Holland  in  a  back-tax  suit  and  by  mesne  con- 
veyances from  said  Stiatton  to  himself.  The 
court  said:  "The  defendants  contend  that 
plaintiff  failed  to  acquire  defendant  Holland's 
title  to  said  real  estate  by  virtue  of  said  con- 
veyances, because— First  the  Judgment  ren- 
dered In  said  tax  proceeding  Is  void;  second, 
the  sheriff's  deed  falls  to  properly  recite  the 
judgment;  and,  third,  the  judgment,  upon  re- 
view, was  set  aside  before  plaintiff  purchased 
and  received  a  conveyance  of  said  real  estate. 
The  particular  objections  urged  to  the  valid- 
ity of  the  Judgment  are  that  the  suit  in  which 
it  was  rendered  was  for  delinquent  taxes  for 
the  years  1869,  1871,  and  1875,  and  that  the 
assessor's  book  for  1869  was  not  verified  as 
required  by  law,  and  that  the  taxes  for  1871 
and  1875  had  been  paid  before  the  suit  was  In- 
stituted, and  that  the  suit  was  for  taxes  as- 
sessed upon  two  distinct  tracts  of  land,  and 
the  Judgment  was  in  solido  for  the  gross 
amouut  found  due  on  both  tracts.  These  ob- 
jections to  the  validity  of  the  judgment  may 
be  considered  together,  for,  unless  they  go  to 
the  Jurisdiction  of  the  court  In  which  the  ludit- 
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ment  was  rendered,  they  can  avail  the  defend- 
ants nothing.  •  •  •  The  jurisdiction  of  the 
circuit  court  of  Cedar  county,  upon  the  filing 
of  the  petition  and  the  back-tax  bill,  followed 
by  order  and  proof  of  publication  of  notice 
thereof  to  the  defendant  Uolland,  became  ab- 
solute and  complete,  alike  over  the  subject- 
matter  of  the  action  and  of  the  jicrson  of  said 
defendant,  to  determine  all  matters  in  contro- 
versy In  the  Issue  tendered  by  the  petition. 
The  matter  to  be  inquired  Into  was  whether 
the  amount  of  money  claimed  to  be  due  and 
unpaid  as  taxes  upon  the  real  e.state  described 
In  the  petition  and  tax  blU  for  the  years  there- 
in mentioned  was  in  fact  so  due  and  unpaid. 
The  determination  of  this  iksne  Involved  the 
consideration  and  determination  of  the  ques- 
tion whether  the  tax  claimed  had  been  legally 
levied  upon  an  assesssnient  made  in  conform- 
ity to  law,  as  well  as  whether  the  same  re- 
mained due  and  unpaid,  and  chargeable  ui)on 
the  lands  described.  These  were  the  issues 
tendered  by  the  state  In  Its  petition.  The  law 
made  the  back-tax  bill  prima  fade  evidence 
of  the  truth  of  Its  affirmation.  The  defend- 
ant had  his  day  In  court  to  deny  and  disprove 
this  prima  facie  case,  by  showing  either  that 
the  tax  charged  was  not  a  valid  and  subsist- 
ing tax,  by  reason  of  the  fact  that  the  prop- 
erty bad  not  been  legally  assessed,  the  tax 
thereon  had  not  been  le^ly  levied,  or  that, 
having  been  so  assessed  and  levied,  the  tax 
had  been  paid  before  the  institution  of  the 
suit  In  such  proceeding  the  defendant  would 
have  had  the  right  to  show  that  the  tax  for 
the  year  1869  was  not  a  legal  charge  upon 
said  real  estate,  for  the  rea.son  that  there  was 
no  legal  evidence  that  It  had  been  assessed 
for  such  taxes,  In  that  the  assessor's  book,  the 
only  legal  evidence  thereof,  was  not  verified 
as  required  by  law,  and  to  show  that  the  taxes 
for  1871  and  1875  had  been  paid  before  the 
Institution  of  the  suit,  and  therefore  could  not 
be  charged  upon  said  renl  estate.  These  were 
matters  of  defense  to  be  set  up  and  pleaded  to 
the  cause  of  action  set  out  In  plaintiff's  peti- 
tion In  the  back-tax  suit,  and,  not  having  been 
so  set  np  and  pleaded,  the  defendant  cannot 
now  be  heard  to  urge  them  in  a  collateral  at- 
tack upon  the  Judgment  rendered  in  that  ac- 
tion. As  to  all  such  matters  the  judgment  is 
final  and  conclusive  upon  the  defendant  In 
any  collateral  proceedings;  as  much  so  as  if 
snch  Judgment  had  been  rendered  upon  the 
same  issuable  facts  In  a  case  between  private 
individuals,  •  •  •  The  remaining  objection 
to  the  validity  of  the  Judgment,  that  the  sum 
was  not  against  each  tract  separately  for  the 
amount  found  to  be  due  on  such  tract,  Is  an- 
swered by  the  case  of  Gray  v.  Bowles,  74  Mo. 
419,  and  Brown  v.  Walker,  11  Mo.  App.  226: 
'Although  the  Judgment  for  that  rea.son,  may 
be  erroneous,  and  subject  to  correction  on  er- 
KW  or  appeal,  it  Is  not  void;  and,  having  been 
rendered  by  a  court  having  Jurisdiction  of  the 
person  and  subject-matter,  the  title  of  a  pur- 
chaser of  property  bought  at  execution  sale  un- 
der such  Judgment  is  not  affected  by  such  er- 


ror." "  This  case  so  completely  covers  and  de- 
termines the  questtons  raised  in  the  case  at 
bar  tliat  no  other  citation  of  authority  Is  deem- 
ed neeessar}'.  It  is  conceded  that  the  tax  suit 
was  pivperly  brought  under  the  provisions  ot 
the  act  of  1891  (chapter  6,  tit  9,  1  Hill's  Ann. 
Code),  and  it  appears  from  the  record  that  the 
statute  was  sub.stantially  complied  with.  The 
judgment  and  decree  of  the  court  below,  in  so 
far  as  it  adjudged  that  the  Judgment  In  the 
tax  suit  was  null  and  void,  that  the  sale  by 
the  sheriff  and  apiK*llant's  ('eed  were  Invalid 
and  of  no  effect  and  that  appellant  had  no 
right  or  title  in  or  to  the  mortgaged  premises, 
jS,  for  the  foregoing  reasons,  reversed. 

GORDON  and  REAVIS,  JJ.,  concur. 


BROWN  V.  ELWELL. 
(Supreme  Court  of  Wasliinston.    Aug.  4,  1897.) 

MOKTGAOES— ASStONMENT— PLT'.ADIN-O     AND    PkOOP 

—Liens  os  Homestead— Vamiiity— Estoppel — 

CoKl-OKATIONU — STOCK — PoWEKS  —  AdMISISTRA- 

Tios— Fkoof  of  Death. 

1.  In  foreclosure  of  a  nortgnge  given  to  an- 
other than  plaintiff,  an  allegution  that  plaintiff 
is  the  owner  and  holder  of  the  note  and  mort- 
gage, and  that  she  obtained  the  same  by  pur- 
chase and  assiRnmeut  for  a  valuable  considera- 
tion, is  KuUicicat  to  admit  evidence  showing  an 
asRijtnmeut  of  the  mortgage  to  another  than 
pluiutiff,  and  an  assignment  to  plaintiff  by  a  cer- 
tain person,  as  adniuiistrator  of  the  first  assignee, 
in  the  absence  of  a  motion  to  make  the  complaint 
more  definite. 

2.  Letters  of  administration  on  the  estate  of  a 
certain  person  are  prima  facie  proof  of  the  death 
of  such  person. 

3.  The  general  powers  of  a  corporation  indnde 
the  power  or  right  to  loan  money. 

4.  1  Hill's  Ann.  Cmle,  tit.  18,  c.  1.  prohibiting 
con'orationg  from  doing  businoHS  until  the  whole 
amount  of  their  capital  stock  is  suhscriliptl,  but 
excepting  cori)<)ration»  engaged  cxclusiTely  in 
loaning  money,  evtn  if  it  applies  to  foreign  cor- 
porations, is  DO  obbtarle  to  the  foreclosure  of  a 
mortgage  given  to  a  foreign  corporation  who;<e 
capital  stock  was  not  all  subscribed,  and  which 
has  power  to  do  other  business  than  loan  money, 
where  there  is  no  evidence  that  such  other  power 
was  ever  exercised  in  the  state. 

6.  A  mortgage  on  land  which  is  the  mortga- 
gor's honH>stead  creates  a  hen  tliereon,  though  it 
does  not  contain  an  express  surrender  of  the 
homestead  rights,  or  mention  the  homestead, 
where  it  is  in  the  ordinary  form,  purporting  to 
convey  the  right,  title,  and  interest  of  the  mort- 
gagor and  wife  to  the  mortgagee  and  its  assigns, 
subject  to  the  defeasance,  and  is  properly  ac- 
knowledged hy  both  husband  and  wife. 

6.  Wh(>re  the  grantee  in  a  deed  of  a  home- 
stead assumes  payment  of  a  mortgage  thereou. 
he  is  estopped  from  denying  its  validity. 

Appeal  from  superior  court  Thurston  coun- 
ty; T.  M.  Reed,  Jr.,  Judge. 

Action  by  Mary  Brown  against  Estella  M. 
ElwoU  and  others  to  foreclose  a  mortgage. 
From  a  decree  In  favor  of  plaintlS,  defendant 
Klwell  appeals.     Affirmed. 

Phil.  Sklllinan,  for  appeUant  O.  G.  Ellis, 
for  respondent 

SCOTT,  O.  3.  This  action  was  brooght  by 
the  plaintiff  to  foreclose  a  mortgage  on  real 
estate  executed  by  Freeman  W.  Brown  and 
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•wife  to  the  Lombara  Inyestment  Company, 
which  mortgage,  and  the  debt  secured  there- 
by, plaintiff  claimed  to  have  been  transferred 
to  her.  After  the  execution  of  the  mortgage, 
Brown  and  wife  sold  the  property  to  one  Mc- 
Kenny,  and  he  sold  the  same  to  defendant 
Elwell,  wlio  appeals  from  a  Judgment  render- 
ed against  her  in  faror  of  the  pialntllT.  Her 
first  contention  Is  that  the  court  erred  In  per- 
mitting plaintiff  to  show  an  assignment  of  the 
mortgage  to  Edward  T.  Brown,  and  an  aa- 
slgnment  from  John  S.  Brown,  as  adminis- 
trator of  the  estate  of  Edward  T.  Brown,  to 
plaintiff,  on  the  gronnd  that  no  sufficient  foun- 
dation therefor  was  laid  in  the  complaint,  and 
that  there  was  no  proof  of  the  death  of  Ed- 
ward T.  Brown.  On  the  trial  the  plaintiff  In- 
troduced in  evidence  an  assignment  of  the  note 
and  mortgage  from  the  Liombard  Investment 
Company  to  said  Edward  T.  Brown,  and  an 
assignment  by  John  S.  Brown,  as  adminis- 
trator of  his  estate,  to  the  plaintiff,  and  also 
a  certified  copy  of  the  letters  of  administration 
issued  to  John  S.  Brown,  as  such  adminis- 
trator, by  the  orphans'  court  of  Delaware 
county,  Pa. 

The  complaint  contains  an  allegation  that 
the  plaintiff  is  the  owner  and  holder  of  the 
note  and  mortgage,  and  that  she  obtained  the 
same  by  purchase  and  assignment  for  a  valu- 
able consideration.  No  motion  was  made  to 
make  the  complaint  more  definite  In  this  re- 
spect, and  the  allegation  was  suflldent  for  the 
admission  of  the  proof.  The  ultimate  fact  to 
be  proven  was  the  assignment  of  the  note 
and  mortgage  to  the  plaintiff,  and  her  owner- 
ship thereof;  and  the  prior  assignment  by 
the  Lombard  Investment  Company  to  Edward 
T.  Brown  was  but  a  step  In  the  proof  going  to 
prove  title  in  the  plaintiff,  and  It  was  not  nec- 
essary to  plead  this  asslgnmc'nt,  especially  In 
the  absence  of  a  motion  to  make  the  complaint 
set  out  the  assignment  more  particularly.  The 
grant  of  letters  of  administration  to  .John  S. 
Brown  was  prima  fasle  proof  of  the  death  of 
Edward  T.  Brown,  and  there  was  no  error 
in  the  particulars  mentioned. 

The  complaint  contained  an  allegation  that 
the  Lombard  Inve.stment  Company  was  a  cor- 
poration having  power  to  loan  money,  and 
appellant  contends  that  the  articles  of  incor- 
poration Introduced  in  evidence  showing  that 
this  corporation  had  general  iwwers  did  not 
sustain  this  allegation;  but  this  point  is  not 
tenable,  for  the  right  to  loan  money  was  In- 
cluded within  its  general  powers. 

It  is  next  contended  that  the  Lombard  In- 
vestment Company  had  no  authority  to  trans- 
act bushiess  In  this  state,  for  the  reason  that 
the  capital  stock  of  the  corporation  was  !H.- 
000,000,  and  that  at  the  date  of  the  loan  and 
the  execution  of  the  mortgage  only  12,000,000 
thereof  had  been  subscribed.  It  is  inolsted 
that  said  corporation  had  no  authority  to 
transact  business  in  this  state  until  all  of  its 


capital  stock  had  been  subscribed.  It  appears 
that  the  corporation  had  compiled  with  the 
provisions  of  the  law  authorizing  any  for- 
eign corporation  to  do  business  in  this  state, 
under  chapter  2,  tit.  18,  1  Hill's  Ann.  Code, 
without  reference  to  the  provisions  of  chapter 
1  of  said  title,  which  the  respondent  contends 
applies  only  to  domestic  corporations,  but 
which  the  appellant  contends  applies  to  all 
corporations,  whether  domestic  or  foreign. 
But,  conceding  the  contention  of  appellant  In 
this  respect.  It  is  provided  that  the  require- 
ments thereof  shall  not  apply  to  corporations 
engaged  exclusively  In  loaning  money  on  real 
estate,  and  the  evidence  shows  that  said  cor- 
poration was  only  engaged  In  the  business  of 
loaning  money  on  real  estate  within  this  state; 
and,  although  It  had  power  to  do  other  busi- 
ness under  its  articles,  it  is  not  shown  that 
such  power  was  ever  exercised  In  any  way 
here.  There  could  be  no  presumption  that  It 
had  ever  engaged  In  any  other  business  from 
the  mere  fact  that  It  had  power  to  do  so.  The 
finding  of  the  court  that  said  corporation  was 
engaged  in  the  business  of  loaning  money  In 
the  state  of  Washington  Is  sustained  by  the 
proof,  and  this  Is  sufficient  to  support  the 
judgment  of  the  court,  without  entering  upon 
any  consideration  of  the  question  that  the 
Lombard  Investment  Company  was  a  corpora- 
tion de  facto,  and  that,  the  assignors  of  the 
appellant  having  entered  Into  a  contract  with 
It  for  the  negotiation  of  the  loan,  appellant 
could  raise  no  question  of  its  right  to  make  it 
in  an  action  to  recover.  The  action  in  ques- 
tion is  essentially  different  from  one  to  enforce 
the  collection  of  stock  subscriptions,  to  which 
the  cases  cited  by  the  appellant  from  this 
state  relate. 

It  Is  next  contended  that  the  mortgage  was 
not  sufficient  to  create  a  lien  upon  the  home- 
stead right  of  Brown  and  wife.  The  fact  that 
It  was  a  homestead  Is  conceded,  and  It  Is  con- 
tended that  the  mortgage  should  have  contain- 
ed an  express  surrender  of  homestead  rights, 
and  that,  as  It  did  not  contain  a  special  clause 
to  that  effect,  the  deed  by  Brown  and  wife 
to  McKenuy,  and  by  McKenny  to  the  appel- 
lant, transferred  such  homestead  to  the  ap- 
pellant free  of  the  mortgage  lien.  The  mort- 
gage was  in  the  ordinary  form,  purporting  to 
convey  the  whole  right,  title,  and  interest  of 
Brown  and  wife  to  the  Lombard  Investment 
Company  and  its  assigns,  subject  to  the  de- 
feasance, and  it  was  properly  acknowledged 
by  both  of  the  mortgagors.  It  was  not  neces- 
sary, imder  the  law,  as  we  view  it,  for  the 
mortgage  to  expressly  mention  the  homestead 
in  order  to  create  a  lien  thereon  by  the  mort- 
gage. Furthermore,  said  appellant,  In  the 
deed  to  her,  assumed  the  payment  of  the  mort- 
gage debt,  and  would  be  estoi>ped  from  deny- 
ing its  validity.     Affirmed. 

ANDERS  and  REAVIS,  JJ.,  concur. 
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LANCASTER  SAV.  BANK  ▼.  BLWEUi. 
(Supreme  Court  of  WaBhington.  Aug.  4,  1887.) 
CoKi'OKATio.vs  —  Proof  or  Ijicoiipokatioii  —  Ao- 
CEPrANOE  OF  Cbaktbr. 
In  an  action  by  a  bank,  purporting  to  be  a 
foreign  corporation,  to  formose  a  mortgage  as- 
digned  to  it,  the  only  proof  of  incorporation 
was  a  legislative  act  of  the  foreign  state  Incor- 
porating it.  Hdd,  that  poasesaion  of  the  note 
and  mortgage,  with  proof  of  pnrdiaae  and  as- 
sigmnent  to  pIainti£E  in  its  corporate  name,  proved 
prima  facie  that  they  were  purchased  by  plaintiff 
in  a  corporate  capacity,  and  showed  acta  of  user 
indicating  an  assertion  of  corporate  functions, 
and  hence  an  acceptance  of  the  charter. 

Appeal  from  stiperlor  court,  Thurston  coun- 
ty;  T.  M.  Reed,  Jr.,  Judge. 

Action  by  the  Lancaster  Savings  Bank,  a 
corporation,  against  Estella  M.  Elwell  and 
others,  to  foreclose  a  mortgage.  From  a  de- 
cree In  favor  of  plaintiff,  defendant  Elwell  ap- 
peals.    Affirmed. 

PMl.  Sklllman,  for  appellant.  O.  G.  Ellis, 
for  respondent 

SCOTT,  0.  J.  This  action  Is  slmflar  to  that 
of  Brown  v.  Elwell  (Just  decided)  49  Pac.  1068, 
but  the  appeal  presents  one  other  question  not 
passed  upon  in  that  case.  Appellant  contends 
that  there  was  no  sufficient  proof  of  Incorpo- 
ration, the  only  prtoof  introduced  thereon  be- 
ing a  certified  copy  of  an  act  of  the  legisla- 
ture of  the  state  of  New  Hampshire  incorpo- 
rating the  plaintiff.  It  is  contended  that  the 
plaintiff  should  have  gone  further,  and  shown 
an  acceptance  of  the  charter.  It  is  conceded 
that  such  acceptance  might  be  shown  by  the 
books  of  plaintiff  formally  accepting  the  grant 
or  by  user.  In  view  of  this,  it  seems  to  us 
that  the  purchase  and  taking  of  the  assign- 
ment of  the  note  and  mortgage  sued  on,  and 
the  bringing  of  the  suit  are  all  acts  of  user 
sufficient  to  indicate  an  assertion  of  corporate 
functions.  The  possession  of  the  note  and 
mortgage,  with  the  proof  of  the  indorsement  of 
the  note  and  assignment  of  the  mortgage  from 
the  Lombard  Investment  Company  to  the 
plaintiff.  In  its  corporate  name,  proves,  prima 
fade,  that  they  were  purchased  by  the  plain- 
tiff in  a  corporate  capacity.  This  Is  sufficient 
to  sustain  the  judgment  of  the  court  without 
considering  other  grounds  urged  by  the  re- 
spondent In  support  of  It.    Affirmed. 

ANDERS  and  REAVI8,  JJ.,  concur. 


ANDERSON  et  al.  v.  STADLMANN. 

(Supreme  Court  of  Washington.    Aug.  2,  1897.) 

Homestead—  Acquisition— Mobtoaoes— Rights  of 
Wife— Abasuonment— Statdtes— Repeal- 

1.  Laws  1877,  p.  72,  i  340,  provides  that  to 
entitle  a  person  to  a  homeHtend,  he  or  she  shall 
cauxe  the  word  "homestead"  to  be  entered  in 
the  margin  of  tlie  recorded  title.  In  1881,  said  act 
was  repealed  by  2  Hill's  Ann.  Code,  S  481.  pro- 
viding that  the  homestead  may  he  selected  at  any 
time  before  sale.  Held  that,  where  husliand  and 
wife  continuous^  dwelt  on  laud  from  and  after 


1880,  and  in  1882  4]ie  hadwnd  mortgaged  tiie 
land  without  the  wife's  consent,  the  wife  might 
thereafter  claim  the  land  as  a  homestead,  as 
against  the  mortgagee,  though  the  entry  of  liome- 
stead  under  act  1877  had  never  lieen  made,  and 
the  land  had  never  been  claimed  as  a  homestead 
since  that  act  was  repealed. 

2.  Act  March  13,  1895,  changing  the  method 
of  selecting  a  homestead,  did  not  repeal  2  Hill's 
Ann.  Code,  |  481,  providing  tiiat  tiie  selection 
may  be  made  at  any  time  before  sale. 

3.  Where  separate  property  of  the  husband  was 
impressed  with  the  nomestead,  and  was  after- 
wards mortgaged  by  him  without  the  wife's  ocm- 
sent,  the  wife  might  have  the  mortage  declared 
void,  under  2  Hill's  Ann.  Code,  i  ^3,  providing 
that  "nothing  herein  shall  be  construed  to  pre- 
vent the  owner  of  a  homestead  from  volimtarily 
mortgaging  the  same,"  and  that  "no  mortgage 
shall  be  valid  against  the  wife  of  the  mortgagor, 
unless  she  shall  sign  and  acknowledge  the  same"; 
and  this  whether  or  not  the  wife  was  precluded  by 
1  Hill's  Ann.  Code,  {  1404,  from  selecting  a 
homestead  from  the  husband's  separate  pr(q;>erty. 

4.  Upon  change  of  law  in  the  manner  of  the 
selection  of  a  homestead,  the  neglect  by  an  in- 
sane wife  to  make  a  selection  under  the  new  law, 
as  required,  does  not  work  an  abandonment  of  a 
homestead  already  selected  by  her. 

Appeal  from  suiterlor  court.  King  county; 
J.  W.  Langley,  Judge. 

Action  by  A.  C.  Anderson  and  others,  execn- 
tors  of  the  will  of  James  Osborne,  deceased, 
against  John  StaxUmann,  individually  and  as 
guardian  of  the  estate  of  Emma  Stadlmann, 
an  Insane  person,  to  recover  on  a  note,  and  to 
foreclose  a  mortgage  securing  the  same.  There 
was  a  Judgment  for  plaintiffs  against  defend- 
ant Individually  on  the  note,  but  the  mort- 
gaged land  was  declared  a  homestead  In  fa- 
vor of  the  insane  person,  and  plaintiffs  appeal. 
Affirmed. 

White,  Mnnday  &  Fulton,  for  appellants. 
John  L.  Neagle  and  Frank  B.  Wlesdlng,  for 
respondent 

REAVIS,  J.  On  May  3,  1892,  John  Stadl- 
mann, defendant,  executed  bis  promisscNT 
note  in  the  sum  of  ^1,300,  payable  in  one  year 
to  the  order  of  Osborne,  deceased,  and  to 
secure  the  i>ayment  thereof  executed  and  deliv- 
ered a  mortgage  upon  certain  premises  In  the 
city  of  Seattle.  In  October,  1876,  Stadlmann 
acquired  this  property  by  purchase.  He  was 
then  an  unmarried  man.  In  October,  1880. 
he  was  married  to  the  intervener  and  respond- 
ent Emma  Stadlmaim,  and  they  Jolntiy  took 
up  their  residence  on  the  premises  thereaft«' 
mortgaged,  and  have  oontinnoasly  resided 
thereon;  and  with  two  children,  who  had  been 
born  to  them,  were  residing  thereon  on  May 
3,  1892,  when  the  mortgage  was  executed  by 
the  defendant,  John  Stadlmann,  his  wife,  Em- 
ma Stadlmann,  not  Joining  In  the  execution 
of  the  instrument.  In  September,  1892,  the 
Intervener,  Emma  Stadlmann,  was  adjudged 
insane  by  the  superior  court  of  King  county, 
and  committed  to  the  asylum  at  SteilacoMn, 
where  she  has  since  been  confined.  In  Sep- 
tember, 1893,  the  defendant,  John  Stadlmann. 
was,  upon  his  own  petition,  appointed  gen- 
oral  guardian  of  the  estate  of  his  wife.  E^ma 
Stadlmann.  The  executors  of  the  will  of 
James  Osborne,  deceased,  commenced  this  ac- 
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tk>n  tor  Judgment  upon  the  note,  and  to  fore- 
close the  mortgage  against  the  premises  oc- 
cupied by  Stadlmann  and  wife  and  children. 
To  the  complaint  In  foreclosiire  the  Intervener 
and  respondent,  Kmma  Stadlmann,  appeared 
b7  her  guardian,  and,  by  leave  of  court,  filed 
a  complaint  In  Intorentlon,  setting  out  the 
facts  substantially  as  above  stated,  and  pray- 
ing that  the  premises  described  In  the  mort- 
gage be  adjudged  and  decreed  the  homestead 
of  the  defendant,  John  Stadlmann,  and  his 
family,  and  that  the  same  be  declared  ex- 
empt from  forced  sale  under  execution  to  sat- 
isfy the  note  for  which  the  mortgage  was  giv- 
en as  security. 

No  exceptions  are  taken  by  appdiants  to  the 
findings  of  fact.  The  court  found  that  John 
Stadlmann,  for  himself,  he  being  the  head  of 
the  family,  both  neglects  and  refuses  to  claim 
said  above-described  premises  as  the  home- 
stead exemption  of  himself  and  family  as  ex- 
empt from  sale  under  execution  to  satisfy  the 
note  and  mortgage.  The  superior  court  con- 
cluded that  the  plaintiffs  were  entitled  to  a 
Judgment  against  the  defendant,  John  Stadl- 
mann, for  the  amount  evidenced  by  the  prom- 
issory note,  and  that  the  mortgaged  premises, 
prior  to  and  at  the  time  of  the  execution  and 
delivery  of  the  mortgage,  constituted,  and  ever 
since  have  constituted,  and  do  now  constitute, 
the  homestead  of  the  defendant  and  his  wife 
and  children;  that  the  mortgage  thereon  Is 
void  as  against  Emma  Stadlmnnu,  the  wife; 
and  that  tlie  detierlbed  mortgaged  premises  are 
exempt  from  sale  under  foreclosure  to  satisfy 
the  note;  and  decreed  a  homestead  exemption 
and  costs  In  favor  of  intervener  and  respond- 
ent, Emma  Stadlmann. 

It  Is  maintained  by  counsel  for  appellants 
that  the  premises,  as  separate  property  of 
the  husband,  could  not  be  selected  by  the 
wife  as  a  homestead,  under  section  1401,  1 
Hill's  Ann.  Code.  But  this  section  provides 
that  only  one  homestead  shall  be  selected  or 
held  for  the  family,  and  It  must  embrace  the 
dwelling  house  in  which  one  or  both  of  them 
i-eside.  Appellants  also  maintain  that  when 
the  defendant,  Stadlmann,  and  wife  fixed  their 
residence  upon  the  mortgaged  premises,  the 
act  of  N'ovembw  8,  1877,  was  In  force  (I<aws 
1877,  p.  72,  I  346),  providing  that,  to  entitle 
a  person  to  the  beaefit  of  the  homestead  ex- 
emption, be  or  she  shall  cause  the  word 
"homestead"  to  be  entered  of  record  In  the 
margin  of  his  recorded  title  to  the  same,  and 
the  date  of  such  entry.  Such  entry  was  not 
made  In  this  case,  but  the  foregoing  act  of 
1877  was  repealed  hi  1881.  Since  1881,  sec- 
tion 481,  2  Uill's  Ann.  Ck>de,  has  been  the  law, 
and  provides  such  homestead  may  be  selected 
at  any  time  before  sale.  This  court  has  held 
In  Wlas  V.  Stewart,  47  Pac.  736.  that  the  act 
of  March  13,  1895,  does  not  affect  the  provi- 
sion in  relation  to  the  time  of  making  the  se- 
lection of  a  homestead,  but  simply  undertakes 
to  direct  the  manner  of  such  selection;  and 
the  provision  that  such  homestead  may  be 
selected  at  any  time  before  sale  Is  still  In  ef- 


fect '  Under  the  law  of  1881,  which  was  In 
force  when  the  mortgage  In  controversy  was 
executed  by  defendant,  John  Stadlmann,  the 
only  evidence  of  the  homestead  exemption  In 
this  state  was  occupancy  by  the  family  of 
the  premises,  and  dwelling  thereon.  In  the 
case  at  bar,  John  Stadlmann  established  his 
residence  thereon  with  his  wife,  the  Intervener, 
and  they  had  lived  thereon  for  many  years, 
and  were  residing  there  when  the  mortgage 
was  executed.  The  wife  could  aot  make  se- 
lection of  any  other  dwelling,  because  it  re- 
quired the  occupancy  of  the  family  to  Impress 
upon  it  the  homestead  character,  and  there 
could  be  but  one  homestead  appropriated  by 
the  family.  This  court  said  In  Phllbrlck  t. 
Andrews,  35  Pac.  358:  "It  Is  necessary  that 
the  homestead  should  be  occupied  as  such,  and 
this  Is  probably  the  only  way  by  which  It 
can  be  selected  under  our  present  laws.  Cer- 
tainly, It  Is  the  most  effectual  way;  and  the 
defendant,  with  his  family,  was  so  occupying 
the  land  In  question  during  all  of  said  times, 
and  appellant  was  bound  to  take  notice  of 
such  occupancy  when  he  purchased,— In  fact, 
he  had  actual  notice."  So,  In  the  present 
case,  at  the  time  of  the  execution  of  the  mort- 
gage, the  mortgagee  had  actual  notice  of  the 
residence  of  the  defendant,  Stadlmann,  and 
his  family  upon  the  premises.  Section  482, 
2  mil's  Ann.  Code,  provides:  "When  any  per- 
son dies  seised  of  a  homestead,  leaving  a  wid- 
ow or  husband  or  minor  children,  the  sur- 
vivors shall  be  entitled  to  the  homestead." 
We  think  the  homestead  was  Impressed  upon 
the  mortgaged  premises  by  the  actual  and  con- 
tinued residence  thereon  of  the  defendant, 
Stadlmann,  and  family.  Section  483,  2  Hill's 
Ann.  Code,  provides:  "Nothing  herein  shall 
be  construed  to  prevent  the  owner  of  a  home- 
stead from  voluntarily  mortgaging  the  same 
But  no  mortgage  shall  be  valid  against  the 
wife  of  the  mortgagor,  unless  she  shall  sign 
and  acknowledge  the  same."  The  policy  of 
the  homestead  exemption  in  this  state  Is  yrell 
understood,  and,  while  counsel  for  appellants 
contend  there  is  a  distinction  between  the 
statutes  of  California,  Michigan,  and  Wiscon- 
sin (particularly  ref  Mred  to  by  respondent)  and 
the  statutes  of  this  state,  we  conclude  that  the 
Abject  In  each  of  them  Is  the  same.  The  pur- 
pose of  the  homestead  exemption  is  to  secure 
a  shelter  and  home  for  the  wife  and  family, 
and  the  policy  of  the  law  will  permit  an 
abandoiunent  of  such  home  only  in  the  man- 
ner strictly  pointed  out  by  the  statute. 
Thomp.  Homest.  &  Ex.  |  474,  says:  "Where 
the  statute  provides  that,  in  order  to  make 
a  valid  conveyance  of  the  homestead,  the  wife 
of  the  owner  must  Join  In  the  deed,  a  con- 
veyance of  the  homestead  by  the  husband 
alone  is  held  by  most  courts  to  be  void,  not 
only  as  to  the  wife,  but  also  as  to  the  hus- 
band." 

But  it  Is  urged  by  appellants  that  the  fail- 
ure of  the  defendant  to  sdect  the  homestead 
In  the  manner  designated  by  the  act  of  March 
13,  1895,  supra,  must  be  treated  as  an  aban- 
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donment  of  the  bomestead.  If  this  were  trae^ 
a  conclusive  answer  to  the  contention  would 
be  that  the  Intervener  has  been  Insane  since 
the  law  went  Into  effect,  and  that.  In  any  view, 
she  could  at  any  time  before  sale  make  such 
formal  selection.  In  conjunction  with  her  hus- 
band; but,  If  the  husband  now  declines  to 
claim  such  homestead,  the  mortgaged  premises 
having  once  been  Impressed  with  that  charac- 
ter by  him,  the  wife  would,  perhaps,  so  long 
as  such  residence  continues,  have  the  right  to 
protect  the  homestead,  when  she  had  stated 
such  refusal  on  the  part  of  her  husband.  At 
any  rate,  the  wife,  who  did  not  join  in  the 
execution  of  the  mortgage,  now  in  a  formal 
manner  in  court  asks  that  the  homestead  be 
released  from  the  force  and  eCtect  of  a  void 
mortgage. 

Ab  suggested  heretofore,  there  ia  no  sub- 
stantial difference  to  be  found  in  distinguish- 
ing the  statutes  from  the  states  in  the  cases 
cited  by  respondent.  The  following  cases  are 
noted  In  consonani-e  with  thetie  views:  Bar- 
bet  V.  Babel,  36  Cal.  11;  Gleason  v.  Spray, 
81  Cal.  217,  22  Pac.  551;  Dye  v.  Mann,  10 
Mich.  291,  especially  296;  Williams  v.  Starr, 
5  Wis.  550;  Association  v.  Burghardt  (Mont.) 
48  Pac.  391.  The  Judgment  of  the  superior 
court  Is  affirmed. 

SCOTT,  C.  J.,  and  GORDON,  J.,  concur. 


STATE  ex  rel.  RIPPETOB  v.  CHEETHAM, 

Auditor. 

(Supreme  Court  of  Washington.    Aug.  26,  1897.) 
Btatdteb— Veto — Apphopriatioks —  8Ti.TB   Offi- 

CEK8— DDTIES. 

1.  Lews  1895,  p.  58,  8  1,  providing  that  it  is 
unlawful  for  state  officers  "to  create  a  deficiency 
or  incur  liability  or  to  expend  a  creater  sum  of 
money  than  is  appropriated"  for  the  use  of  their 
departments.  Is  binding  upon  the  state  auditor 
wHen  asked  to  issue  salary  certificates  to  teachers 
in  a  school  for  which  no  appropriation  at  all  lias 
been  made. 

2.  The  mention  of  a  certain  school  in  an  enu- 
meration of  schools  contained  in  an  act  establiah- 
ing  a  uniform  school  system  for  the  state,  to- 
gether with  a  general  provision  therein  for  the 
payment  of  teachers'  salnries  and  other  lawful 
debts,  did  not  nullify  a  previous  veto  of  an 
appropriation  for  that  school,  made  by  special 
item  in  a  general  appropriation  bill. 

Application  for  mandamus  by  the  state,  on 
the  relation  of  J.  J.  Rlppetoe,  against  Neal 
Chectham,  state  auditor.  Defendant  demnrB  to 
the  petition.     Demurrer  sustained. 

Graves,  Wolf  &  Graves,  for  relator.  Patrick 
H.  Winston,  Atty.  Gen.,  for  respondent. 

DUNBAR,  J.  This  Is  an  original  action  in 
mandamus  to  compel  the  state  auditor  to  Issue 
a  certificate  to  the  plalntifF,  the  principal  of  the 
Cheney  Normal  School,  for  the  svun  of  |200, 
stipulated  price  for  a  month's  salary  as  presi- 
dent of  said  normal  school.  It  Is  conceded  that 
the  plaintilC  was  duly  ai^Mlnted  principal  of 
said  school  by  the  board  ot  trustees  of  said  in- 
stitution prior  to  the  Ist  day  of  April,  1897, 


and  contracted  with  them  to  act  as  principal  of 
said  school  for  said  month  of  April  at  the 
agreed  and  stipulated  price  and  salary  of  $200; 
that  he  duly  qualified  as  such  principal,  and  en- 
tered on  the  performance  of  the  duties  thereof; 
that  he  continued  in  the  said  office  of  principal, 
and  performed  the  duties  thereof,  with  the 
knowledge  and  consent  and  approval  of  the  said 
board  of  trustees,  and  carried  on  the  said  nor- 
mal school  in  that  capacity,  daring  the  said 
month  of  April;  and  that  his  said  salary,  by 
the  contract  with  the  board,  was  payable 
monthly,  and  that  said  salary  should  continue 
at  the  sum  of  ?200  per  month,  payable  monthly, 
so  long  as  he  should  i)erform  the  duties  of  said 
office.  A  demurrer  was  filed  to  this  petition,  to 
the  eflfect  that  it  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action,  and  the  case  is 
to  be  determined  here  upon  the  demurrer.  The 
refusal  of  the  auditor  to  Issue  the  certific.'ite 
prayed  for  was  based  upon  the  action  of  the 
governor  In  vetoing  the  appropriation  for  the 
normal  school  of  Cheney,  which  appropriation 
was  passed  by  the  last  legislature.  It  is  con- 
ceded by  the  plaintiff  that  the  auditor  could  not 
be  compelled  to  issue  a  warrant  In  his  favor, 
but  tliat  he  can  be  compelled  to  Issue  the  certifi- 
cate demanded  under  the  provisions  of  section 
22  of  the  act  of  Mardi  27, 1S90.  TMiether  thU 
is  a  case  tiiat  would  fall  within  the  provisions 
of  said  act  Is  not  necessary  to  determine,  for  we 
are  satisfied  that  such  provisions  were  annulled 
by  the  act  of  March  7, 1895  (page  58),  section  1 
of  which  is  as  follows:  "That  it  shall  be  un- 
lawful for  any  of  the  state  officers  or  trus- 
tees, managers,  directors,  superintendents  or 
boards  of  commissioners  of  any  of  the  pub- 
lic Institutions  of  the  state  of  Washington,  or 
for  the  officers  of  any  of  the  departments  of 
the  state  of  Washington,  to  create  a  deflelaicy, 
iiictn-  liability,  or  to  expend  a  greater  sum  of 
money  than  Is  appropriated  by  the  legislature 
for  the  use  of  said  public  institution  or  depart- 
ment." And  section  2  provides  the  penalty  for 
violation  of  the  provisions  of  section  1.  It  is 
claimed,  however,  by  the  plaintiff  that  this  act 
does  not  apply,  because  it  Is  alleged  that  it  is 
impossible  to  receive  an  appropriation  when 
there  has  been  no  appropriation,  and  It  Is  hnpos- 
slble  to  incur  liability  or  spend  a  greater  siun 
than  appropriated  when  none  has  been  appro- 
priated. We  do  not  think  this  reasoning  is 
sound.  It  seems  to  us  that  this  Is  exactly  the 
kind  of  case  which  was  Intended  to  be  met  by 
the  act  Just  above  quoted,  and  if,  as  la  arjrued 
by  the  philntlfif,  this  certificate  constitutes  no 
claim  against  the  state,  then  the  court  should 
not  be  called  upon  to  compel  a  state  officer  to 
do  a  useless  thing.  The  governor  Is  clothed  by 
the  constitution  with  authority  to  veto.  He  is 
a  part  of  the  legislative  department,  and  has 
exercised  his  constitutional  right  to  veto  this 
appropriation,  and  the  veto  act  has  all  the  force 
and  effect  of  an  act  of  the  legislature  refusing 
to  make  the  appropriation.  No  appropriation, 
tlien,  having  been  made,  the  act  of  March  7, 
1895,  is  conclusive  of  this  case. 
It  is  also  insisted  by  the  plaintiff,  and  is  true. 
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that  by  the  fifth  subdivision  of  section  215,  Act 
March  19, 1897,  It  Is  made  the  duty  of  the  trus- 
tees to  audit  ail  accounts  and  certify  bills  al- 
lowed to  the  auditor,  and  It  Is  then  made  his 
duty  to  draw  warrants  for  such  as  he  may  find 
to  have  been  properly  or  legally  allowed.  This 
bill  was  signed  by  the  governor  four  days  after 
he  had  vetoed  the  appropriation  for  the  Cheney 
Normal  School,  and  it  is  contended  that  the 
fact  that  this  bill  especially  provides  for  this 
school,  and  directs  the  trustees  to  conduct  it, 
would  work  a  repeal  of  the  act  of  1895;  and, 
also,  that,  being  a  later  act  than  the  act  of  the 
governor  in  vetoing  the  appropriation,  it  would 
have  the  effect  of  repealing,  In  a  sense,  the 
veto.  We  do  not  think  chis  contention  can  be 
sustained.  The  act  of  March  19,  1897,  Is  a 
general  act,  relating  t)  the  conducting  of 
schools  generally.  It  ia  known  as  the  "Code  of 
Public  Institutions  of  the  State  of  W^ashlng- 
ton,"  and  is  an  act  to  establish  a  general  uni- 
form system  of  public  schools  in  tills  state.  It 
Is  true  that  the  Cheney  Normal  School  Is  includ- 
ed In  an  enumeration  of  the  various  normal 
schools  then  in  existence,  but  other  normal 
schools  were  included  In  the  bill,  the  approprla^ 
tlons  for  which  had  not  been  vetoed,  and  we 
know  of  DO  rule  of  interpretation  which  would 
warrant  us  In  holding  that  the  passage  of  this 
general  act  worked  a  nullification  of  the  veto  of 
a  special  item  In  the  general  appropriation  bill. 
We  think  the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against 
the  auditor,  and  the  demurrer  will  therefore  be 
sustained. 

SCOTT,  C.  J.,  and  REAVIS  and  ANDERS, 
JJ.,  concur. 


DENNY   V.    HOLLOWAY,    Clerk. 

(Supreme  Court  of  Washington.    Aug.  28,  1897.) 

Olbkks  of  CkwHT — Fbes— Examination  or  Guakd- 
ian's  Account. 

Code  1881,  {  2086,  allowed  the  judge  of 
prubute  for  examining  accounts,  each  100  ivords, 
counting  two  figures  for  a  word,  25  cents.  Const, 
art.  27.  §  10,  vests  in  the  superior  court  the 
,'urlsdiction  of  all  proceedinfirs  in  probate,  and  all 
he  business  of  the  probate  conrt.  The  law  of 
>891  (2  Hill's  Ann.  Code,  §  845)  imposes  on  the 
judKo  of  the  superior  court  the  duties  of  settling 
the  noconnts  of  guardians,  etc.  Laws  1801,  p. 
380,  S  2,  requires  all  the  records  of  the  probate 
court  to  be  Icept,  and  the  fees  allowed  under  the 
probate  act  to  be  collocted,  by  the  clerk  of  the 
superior  court.  HelJ,  that  such  clerk  is  a  mere 
ministerial  oiScer,  and  is  not  authorized  to  make 
an  examination  of  a  final  report  of  the  goartlian 
of  an  ipsane  person,  and  hence  he  is  not  author- 
ized to  collect  a  fee  of  15  cents  a  folio  for  making 
such  examination,  by  St.  1893,  p.  421,  div. 
"Oterks  of  the  Superior  Court,"  {  1,  subd.  27, 
which  provides  as  a  fee  "for  examining  accounts, 
counting  each  two  figures  as  one  word,  per  folio, 
15  cents." 

Appeal  from  superior  court.  King  county; 
William  Hickman  Moore,  Judge. 

Motion  by  D.  T.  Denny,  as  guardian  of  the 

estate  of  John  H.  Nagle,  an  Insane  person, 

for  a  writ  of  mandamus  to  compel  George  M. 

Holloway.  as  clerk  of  the  superior  court  In 

40P.-C8 


and  for  King  county,  to  file  such  guardian's 
account  and  report,  or  show  cause  why  he  did 
not  file  the  same.  From  a  peremptory  order 
directing  the  clerk  to  file  such  account  and 
report,  he  appeals.    Afllrmed. 

James  F.  McElroy  and  John  B.  Hart,  for 
appellant    W.  W.  Wilshlre,  for  respondent. 

RE.4.VIS,  J.  The  respondent,  Denny,  as  guard- 
ian of  the  estate  of  Nagle,  an  insane  man,  pre- 
sented to  the  appellant,  Holloway,  who  is  clerk 
of  the  sujierlor  court  of  King  county,  his  final 
reiwrt  and  account  as  such  guardian  for  filing, 
preparatory  to  requesting  an  order  of  court  fix- 
ing the  time  and  prescribing  notice  for  the 
hearing  and  settlement  of  the  account,  and 
tlierewltb  tendered  to  appellant,  as  such  clerk, 
all  the  fees  prescribed  by  law  for  filing  the 
account  and  report,  and  all  the  papers  con- 
nected therewith,  but  refused  to  pay,  upon  de- 
mand of  the  clerk.  15  cents  per  folio  as  fee 
for  an  examination  to  be  made  by  the  clerk 
of  the  report  and  account  Appellant  refused 
to  file  the  account  and  report  and  papers  con- 
nected therewith,  on  the  ground  that  it  was  his 
duty  ns  clerk  to  make  such  examination,  and 
to  collect  the  fee  therefor  as  public  revenue 
accruing  to  the  county.  There  was  no  order 
of  the  superior  court  requiring  the  clerk  to 
make  an  examination  of  the  account  and  re- 
port Respondent  then  filed  his  aflldavU,  and 
wovod  for  a  writ  of  mandamus  to  compel  the 
c'.erk  of  the  court  to  forthwith  file  the  account 
and  reiiort,  or  show  cause  why  he  did  not  file 
the  same.  The  appellant  appeared  by  the 
prosecuting  attorney,  and  demurred  to  the  af- 
fidavit and  order  to  show  cause,  on  the  ground 
that  they  were  Insufficient  to  Justify  a  per- 
emptory writ  On  hearing  the  court  ovemiled 
the  demurrer,  and  entered  a  peremptory  order 
directing  the  apix>llant,  as  clwk,  to  file  a  final 
account  and  report,  from  which  peremptory 
order  this  appeal  is  taken  by  the  clerk. 

The  question  involved  is  whether  appellant, 
as  clerk.  Is  authorized,  of  his  own  motion, 
against  the  objection  of  respondent,  to  require 
respondent  to  submit  a  report  and  account  to 
the  clerk's  examination,  and  to  pay  15  cents 
per  folio  as  a  fee  therefor,  ji  addition  to  the 
other  fees  prescribed  by  law  for  the  filing  of 
the  papers.  Appellant  rests  his  contention  en- 
tirely upon  the  statute  (section  1,  Fee  Bill; 
St.  1803,  p.  421,  div.  "Clerks  of  the  Superior 
Court"  subd.  27),  which  provides  as  a  fee  "for 
examining  accounts,  counting  each  two  fig- 
ures as  one  wwtl,  per  folio  isc,"  and  argues 
that  under  section  1299  of  the  Code  of  1881, 
It  was  the  duty  of  the  probate  judge,  in  the 
settlement  and  allowance  of  accounts  of  exec- 
utors, administrators,  and  guardians,  to  allow 
or  reject  claims  against  the  estate  of  the  de- 
ceased or  Insane  iierson.  Under  section  2086, 
Code  1881.  div.  "Judge  of  Probate  Court,"  the 
judge  of  said  court  was  allowed  for  examin- 
ing accounts,  each  one  hundred  words,  count- 
ing two  figures  for  a  word,  25  cents,  which 
said  judge  collected  as  a  fee  for  his  own  use. 
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But  the  Jurisdiction  of  all  proceedings  in  pro- 
Iwte,  and  aJl  the  business  of  the  probate  court, 
was  by  the  constitution  vested  In  the  superior 
court.  The  law  of  1891  (2  Hill's  Ann.  Code, 
i  84.">)  Imposed  the  duties  of  settling  the  estates 
of  dofpased  persons,  and  the  accounts  of  ex- 
ecutors, administrators,  and  guardians,  and 
the  allowance  or  rejection  of  claims  against 
their  estates,  on  the  judge  of  the  superior 
court.  All  the  records  of  the  probate  court 
are,  by  Laws  1891,  |  2,  p,  380,  kept  by  the 
clerli  of  the  superior  court,  and  the  fees  al- 
lowed under  the  probate  act  are  collected  by 
him.  The  clerk  of  the  superior  court  Is  a  mere 
ministerial  officer,  and  is  not  authorized  to 
make  any  examination  of  such  an  account  and 
report  as  was  filed  by  respondent.  The  ex- 
amination and  settlement  of  the  account  is 
vested  in  the  Judge  of  the  superior  court. 

We  do  not  think  the  clerk  is  authorized  to 
collect  any  fee  for  examination  of  the  report 
and  account,  and  the  judgment  of  the  superior 
court  Is  affirmed. 

SCOTT,  C.  J.,  and  DUNBAR  and  ANDERS, 
JJ.,  concur. 


NKWTOX  v.  BARNES. 
(Supreme  Court  of  Oklahoma.  July  30,  1897.1 
Injuxctiox — Possession  op  Lan'd. 
One  in  whose  favor  a  docision  has  been 
rcndtred  in  a  contost  liofore  tlie  United  States 
bind  dopnrtment  cannot  maintain  an  injunction 
.suit  to  obtain  possession  of  iiart  of  tlu>  premises 
afffctcd  by  the  decision,  of  which  he  has  never 
iKH'n  in  iH)8sessi<)U.  and  wliich  the  other  party  to 
the  contest  has  for  a  luii);  time  liad  possossiou  of; 
the  ivmeclj-  at  law  being  nilequate,  and  tliis  being 
au  invasion  of  the  right  to  jury  trial.  Per  Mc- 
Atce.  J.,  dis8<>nting. 

DisK(>uting  opinion.  For  majority  opinion, 
see  48  Pac.  100. 

Mc.\TEB.  .1.  (dissenting).  It  appeared  from 
the  amendwl  petition,  answer,  and  reply  upon 
wUicli  this  case  was  heard  that  the  phiintifT 
had  been  for  four  years  preceding  the  com- 
menconient  of  the  action  an  actual  resident 
I'pon  a  iMjrt  of  the  tract  of  100  acres  of  land 
liere  contended  for  as  a  homestead,  and  In 
actual  possession  of  121  acres  ttiereof,  and 
tltat  tli<>  defendant  was  residing  upon  a  por- 
tion of  the  land,  and  in  actual  possession  of 
39  acres  of  it;  that  the  defendant  would, 
unless  restrained  by  the  court,  continue  to 
reside  uix>n,  improve,  and  cultivate  a  iwrtlon 
of  I  lie  tract  of  land:  and  that,  as  it  was 
alleged,  he  was  trespa.ssing  upon  the  right 
of  the  plaintiff  to  the  full  and  exclusive  pos- 
.■<ession  of  all  of  said  tract  of  land,  and  that 
Ite  would,  "unless  ivstrained  by  the  court, 
l>reak  out  and  destroy  nil  the  meadow  and 
pasture  land  on  the  said  tract";  and  that 
the  continued  trespass  thereon  constituted  an 
irreparable  injury  to  tiie  plaintiff,  for  the 
reason  that  tlie  plaiutift  had  no  adequate 
remedy  at  law:  and  dechired  tliat  he  "lie- 
ileved  the  defendant  to  be  utterly  Insolruut," 


and  that  the  "plalntUf  would  have  no  re- 
course in  damages."  The  petition  prayed 
for  a  mandatory  Injunction  restraining  tb€ 
defendant,  and  all  persons  acting  under  him, 
from  continuing  to  reside  upon,  improve,  oi 
cultivate  any  portion  of  said  tract  of  land, 
and  re<iuiring  liim  and  all  persons  uudei 
him  to  remove  from  said  tract  of  laud  within 
a  reasonable  time,  and  that  he  shouM  be  per- 
petually restrained  and  enjoined  from  using 
or  occupying  any  portion  of  the  land,  or  In 
terfering  with  the  full  possession  by  the  plain- 
tiff  of  the  whole  tract  of  160  acres.  A  de- 
murrer of  the  defendant  to  the  amended  peti- 
tion tliat  (1)  it  did  not  state  facts  sufficient 
in  law  to  constitute  a  cause  of  action  against 
the  defendant,  and  to  entitle  the  plaintiff  to 
a  mandatory  or  any  other  injtmction,  and 
(2)  that  the  court  had  no  jurisdiction  of  the 
subject-matter,  tlte  title  to  the  tract  of  lane 
described  therein  being  in  the  United  States, 
and  no  final  certificate  or  patent  having  been 
Issued  to  the  plaintiff,  was  by  the  court  over- 
ruled, and  the  defendant  iiermitted  to  an- 
swer. The  defendant,  by  his  answer,  denied 
that  the  plaintiff  was  the  equitable  owner, 
or  had  any  equitable  or  an}-  other  interest 
in  the  premises  described  in  the  petition,  and 
denied  any  right  of  possession  on  the  part 
of  the  plaintiff;  set  up  a  state  of  facts  upon 
whlcb  he  averred  that  he  was  at  law  entitled 
to  have  the  patent  for  the  land  under  the 
homestead  laws  of  the  United  States;  arer- 
I  red  an  utter  failure  of  evidence  on  the  part 
I  of  the  plaintiff  in  the  land  contest;  set  forth 
and  cliarged  facts  which.  If  true,  would  have 
I  amounted  to  a  fraud  upon  the  rights  of  the 
.  defendant;  averred  that  the  rulings  of  the 
{  laud  deiHirtment  against  the  defendant  were 
I  n^ade  under  a  mistake  and  misapprehension 
of  Irnth  the  law  and  the  facts  of  the  case,  and 
without  any  valid  evidence,  and  upon  false 
and  fraudulent  statements  of  the  plaintiff; 
and  set  forth  facta  charging  that  the  land  de- 
partment had  never  acquired  any  ]urls<llc- 
tion  over  the  defendant,  had  never  made  him 
a  party  to  the  proceedings  In  the  land  de- 
partment, and  that  all  the  actions  under 
the  procee<1ings  In  the  land  department  were 
illegal,  and  absolutely  void.  Upon  the  state 
of  facts  as  recited,  the  defendant  declared 
the  equitable  title  and  right  to  the  land  to 
be  in  himself;  that  by  the  rulings  in  the 
laud  department,  and  uiKin  the  mistakes  and 
frauds  aforesaid,  he  could  not  be  devested 
of  his  constitutional  right  to  a  hearing  and 
determination  in  this  court  upon  the  ques- 
tions of  law  affecting  the  same,  and  applicn- 
lile  to  the  facts  stated  in  the  answer.  The 
defendant  averred  that  the  plaintiff  bad  come 
upon  the  land  and  taken  possession  of  all 
except  the  3!)  acres  in  question  In  the  case, 
and  throughout  the  last  four  years  had  been 
a  tresjiasser  upon  and  forcibly  occupying  all 
of  the  land  except  said  39  acres.  Tliereupon 
a  mandatory  injunction  was  Issued.  The 
plaintiff  filed  a  joint  demurrer  and  reply, 
demurring    to    the   facts   contained   In   the 
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second  and  fonrtb  paragiraphs  of  tbe  answer 
of  the  defendant,  whlcb  averred  tbe  acta  of 
fraud  and  x>erjiiry,  and  that  by  these  acta 
the  plaintlfF  had  procured  the  cancellation  of 
the  defendant's  entry,  upon  the  ground  that 
these  averments  did  not  constitute  a  defense 
to  the  facts  alleged  in  tbe  petition  of  the 
plaintiff,  and  for  an  answer  denied  the  facts 
set  out  In  the  third  paragraph  of  tbe  answer. 
Ttke  court  thereupon  decreed  that  the  defend- 
ant should  be  "restrained  and  enjoined  from 
in  any  way  Interfering  with  the  entire  pos- 
.  o8Slon  of  tbe  plaintiff  to  the  land  described," 
and  "from  residing  upon,  cultivating,  pastur- 
ing, Improving,  or  occupying  any  portion  of 
the  land  mentioned,"  and  undertook  to  order 
that  the  defendant  should  be  permitted  at 
any  time  within  60  days  to  remove  his  build- 
ings and  improvements,  and  to  provide  that 
be  "might  be  permitted  to  reside  upon  said 
land  lor  said  period  of  sixty  days,"  and 
"should  have  tbe  right  to  use  and  occupy  a 
tract  of  land  not  exceeding  ten  acres  im- 
mediately surrounding  his  house,  and  should 
only  be  permitted  during  said  period  of  sixty 
days  to  enter  upon  the  land  of  which  he  had 
been  in  possession  for  the  purpose  of  re- 
moYlng  In  a  lawful  and  peaceable  manner 
his  Improvements  thereupon."  A  certified 
copy  of  a  motion  for  review  In  the  general 
land  office,  showing  said  motion  had  been 
finally  overruled  by  the  secretary  of  the  in- 
terior, was  filed  In  the  case  as  evidence  in 
support  of  the  petition,  showing  that  the 
motion  for  review  had  been  finally  overrul- 
ed, and  that  the  entry  made  by  the  defend- 
ant bad  been  canceled.  The  plaintiff  does 
not  aver  a  patent  fr<Hn  tbe  United  States. 
He  makes  out  and  stands  upon  an  inchoate 
right  to  the  land,  as  based  upon  the  final  order 
made  by  the  secretary  of  tbe  Interior. 

Upon  this  state  of  facts  appearing  upon 
the  pleadings,  tbe  court  below,  having  un- 
dertaken to  give  to  the  plaintiff  possession 
of  the  89  acres  shown  to  be  in  the  com- 
plete possession  of  tbe  defendant,  was  sus- 
tained by  the  opinion  of  the  court  here.  In 
this  conclusion  I  cannot  concur.  I  under- 
stand the  case  to  be  one  in  which  the  stat- 
utes of  the  territory  afford  a  plain,  adequate, 
and  snfilcient  relief  at  law,  in  which  the  de- 
fendant Is  entitled  to  a  Jury;  and  I  under- 
stand that,  even  In  the  absence  of  a  special 
statute,  the  defendant  would  be  entitled  to 
a  Jury  to  try  his  right  of  possession  by  rea- 
son of  that  provision  of  tbe  organic  act  (sec- 
tion 9)  which  provides  that  "tbe  district 
courts  shall  have  and  exercise,  exclusive  of 
any  court  heretofore  established,  the  same 
Jurisdiction  in  all  cases  arising  under  tbe 
constitution  and  laws  of  the  United  States 
as  Is  vested  In  the  circuit  and  district  courts 
of  tbe  United  States."  And  It  Is  provided  by 
article  7  of  the  constitution  of  the  United 
States  that  in  suits  at  common  law,  where 
the  value  in  controversy  shall  exceed  $20, 
"the  right  of  trial  by  Jury  shall  be  preserved 
and  no  fact  tried  by  a  Jtu-y  shall  be  other- 


wise re-examined  In  any  court  of  the  Unit- 
ed States  than  according  to  the  rules  of  the 
common  law."  These  provisions  are  limi- 
tations upon,  and  prescribe  the  Jurisdiction 
of,  the  district  courts  of  this  territory  and 
the  supreme  court  of  this  territory,  and  they 
prescribe  the  right  of  trial  by  Jury  In  all 
cases  which  at  the  time  of  the  enactment  of 
tbe  constitution  of  the  United  States  were 
suits  at  common  law.  It  is  therefore  one  of 
the  guaranties  of  tbe  constitution  of  tne 
United  States  that  "the  right  of  trial  by  Jury 
Is  preserved,"— that  Is,  kept  Just  as  It  was  at 
the  time  of  the  enactment  of  that  constitu- 
tion,—and  it  Is  my  understanding  that  the 
right  of  possession  of  real  estate  is  one 
which,  at  the  time  referred  to,  was  never 
otherwise  put  at  stake  than  in  a  court  of 
law,  in  which  either  party  was  entitled  to  a 
trial  by  Jury.  Among  the  authorities  which 
are  cited  to  the  converse  of  the  proposition 
are  High,  InJ.  g  380,  and  note,  and  2  Story, 
Bq.  Jur.  I  959.  These  authorities  do  not  sus- 
tain the  proposition  contended  for  by  the 
court,  for,  while  it  is  stated  In  High,  Inj.  | 
S6S,  that  If  there  Is  a  "neglect  to  execute 
such  decrees"  It  "will  warrant  a  mandatory 
Injunction  to  deliver  possession,"  yet  this 
proceeding  will,  according  to  the  authority 
of  this  text  writer,  only  be  taken  after  "pro- 
ceedings have  been  instituted  to  establish, 
in  a  court  of  equity,  tbe  title  to  real  estate," 
and  the  authority  upon  which  the  passage  is 
based,  to  wit,  a  citation  from  Oarrettson  v. 
Cole,  1  Ear.  &  3.  S73,  is  that  "it  is  directed 
in  certain  cases  by  the  aforesaid  act  of  as- 
sembly, •  •  •  after  a  title  to  land  has 
been  established  by  the  adjudication  of  a 
court  of  equity."  And  In  confirmation  of  the 
position  taken  by  tbe  court  here  a  further 
citation  Is  made  from  the  note  to  section  368, 
being  an  extract  from  2  Story.  JBSq.  Jur.  g  959, 
to  tbe  effect  that  "a  Judicial  writ  or  execu- 
tion for  possession  of  tbe  property  in  con- 
troversy" will  issue  out  of  courts  of  equity 
to  effectuate  their  own  decrees.  So  far,  then, 
the  authorities  upon  which  the  court  reached 
Its  present  conclusion  go  to  the  extent  of 
declaring  that  "when  courts  of  equity.  In 
pursuance  of  tbe  aforesaid  act  of  assembly," 
the  character  of  which  Is  not  indicated,  and 
"after  the  title  to  land  has  been  established 
by  tbe  adjudication  of  a  court,"— as,  for  ex- 
ample, in  foreclosure  proceedings,— end  hav- 
ing acquired  Jurisdiction  under  some  other 
ground  and  for  some  other  purpose,  admit- 
ted as  a  necessary  ground  of  equity  Jurisdic- 
tion, "It  sometimes  effectuates  its  own  de- 
crees" by  writs  for  possession  of  the  proi>- 
erty  In  controversy.  No  conclusion  can  be 
drawn  from  these  authorities  that  a  court 
of  equity  has  ever  taken  the  Initiative  solely 
for  the  purpose  of  delivering  tbe  possexsion 
of  real  estate  from  one  in  whom  it  has  been 
complete  for  years  to  another  who  has  bad 
It  not.  On  the  contrary,  it  Is  declared  in 
High,  InJ.  i  360,  tbnt:  "Where  the  object  of 
an  injunction  bill  ia  merely  to  obtain  pos- 
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session  of  land  npon  which  defendant  has 
entered  and  committed  trespasses  and  re- 
moved the  products  of  the  land,  the  relief 
will  be  denied,  the  remedy  at  law  being  am- 
ple and  complete  for  the  recovery  of  the 
premises;"  citing  Pfelta  v.  Pfeltz,  14  Md. 
376;  Schlecht's  Appeal,  60  Pa.  St  172;  Tom- 
linson  V.  Rubio,  16  Gal.  202:  Tevis  ▼.  Ellis, 
25  Gal.  515.  In  order  to  authenticate  his  po- 
sition that  writs  of  possession  will  some- 
times be  granted  by  courts  of  chancery  in 
order  to  "effectuate  their  decrees,"  Judge 
Story  has  referred  to  Eden,  InJ.  c  17,  pp. 
363,  364,  380,  and  to  Kershaw  v.  Thompson, 
4  Johns.  Ch.  612-618,  and  confirms  the  po- 
sition by  liberal  citations  from  the  views  of 
Chancellor  Kent  in  the  fourth  volume  of  the 
Commentaries  (pages  191,  192,  lect  68)  that: 
"Upon  a  decree  for  a  sale  [of  mortgaged 
property]  It  is  usual  to  insert  a  direction  that 
the  mortgagor  deliver  np  possession  to  the 
purchaser."  And  Chancellor  Kent  further 
proceeds  to  remark  that  the  "power  of  a 
court  of  equity  to  require  delivery  of  posses- 
sion by  injunction"  is  founded  upon  the  sim- 
ple elementary  principle  that  the  right  "of  a 
court  to  apply  the  remedy  is  co-extensive 
with  the  Jurisdiction  of  the  subject-matter." 
And  among  the  few  authorities  relied  upon 
by  him  for  this  declaration  of  the  doctrine 
are  the  cases  of  Garrettson  t.  Cole  and  of 
Kershaw  v.  Thompson,  in  which  Judge  Story 
says  that  the  "whole  of  the  leading  author- 
ities  have  been  historically  and  critically  ex- 
amined." The  case  of  Kershaw  v.  Thomp- 
son, thus  relied  upon  by  both  Chancellor 
Kent  and  Judge  Story,  was  a  case  for  the 
foreclosure  of  mortgage,  and  simply  declar- 
ed that  upon  "foreclosure  of  the  equity  of 
redemption  and  sale  of  the  mortgaged  prem- 
ises" the  court  would  order  the  possession  to 
be  delivered  to  the  purchaser,  and  not  drive 
him  to  an  action  of  ejectment  at  law;  and 
said  that  It  "might  safely  be  laid  down  as  a 
general  rule  that  the  power  to  apply  the  rem- 
edy is  co-eictensive  with  the  Jurisdiction  over 
the  subject-matter,"  and  that  "a  bill  to  fore- 
close the  equity  of  redemption  is  a  suit  con- 
cerning the  realty,  and  in  rem;  and  the  pow- 
er that  can  dispose  of  the  fee  must  control 
the  possession.  The  parties  to  the  suit  are 
bound  by  the  decree;  their  Interests  and 
rights  are  concluded  by  it;  and  it  would  be 
very  unfit  and  unreasonable  that  the  defend- 
ant, whose  right  and  title  has  been  passed 
upon  and  foreclosed  by  the  decree,  should  be 
able  to  retain  the  possession  in  despite  of 
the  court"  A  brief  marginal  statement  of 
the  case  was  that  It  was  a  bill  to  foreclose 
an  equity  of  redemption  of  a  mortgage,  and 
was  a  suit  in  rem,  and  that  possession  fol- 
lowed the  decree,  and  would  be  enforced  by 
the  court  The  decree  in  the  case  was  that 
of  Chancellor  Kent  himself,  and  It  support- 
ed no  other  doctrine  than  that  when  for 
some  purpose  a  court  of  equity  had  properly 
attained  control  of  real  estate— as,  for  ex- 
ample, In  the  foreclosure  of  a  mortgage— it 
wotild  give  the  "Isht  of  oossession  in  order 


to  effectuate  its  own  decrees;  and  neither 
of  these  authorities  Justifies  the  conclusion 
sought  to  be  drawn  from  them  that  a  court 
of  equity  may  assume  control  of  real  estate 
for  the  purpose  of  delivering  possession,  and 
as  a  primary  object  of  the  proceedings. 

It  Is  again  said,  however,  by  the  court  here, 
upon  the  authority  of  1  Spell.  Extr.  Relief,  f 
370,  that  the  rule  Is  announced  by  that  au- 
thor as  follows:  "But  It  is  a  general  principle 
that  the  legal  remedy  which  warrants  the  re- 
fusal of  relief  by  injunction  must  be  plain 
and  adequate;  in  other  words,  as  practical  and 
efficient  for  attaining  the  ends  of  Justice  and 
its  prompt  administration  as  that  of  equity.* 
And  that  in  the  same  section  the  author  says: 
"The  test  of  equitable  Jurisdiction  In  the  ap- 
plication of  this  principle  to  a  particular  case 
usually  depoids  greatly  upon  the  character  of 
the  case  as  disclosed  in  the  proceedings."  The 
author  thereupon  cites  a  large  number  of 
authorities.  I  have  examined  them  all,  and 
in  not  one  of  them  does  the  court  under- 
take to  bold,  as  an  original  proposition  or  mo- 
tive of  equitable  proceeding,  that  the  Judges 
sitting  as  a  chancellor  and  without  a  Jury,  has 
the  right  to  transfer  the  possession  of  real 
estate.  Nor  do  they  go  further,  when  rights 
in  relation  to  real  estate  have  been  the  sub- 
ject of  decision,  than  to  declare  that  the 
court  will  not  even  interfere  to  prevent  a  mere 
trespass,  unless  the  complainant  has  been  In 
the  previous  undisturbed  possession  of  the 
property.  But  the  same  author  does,  nndear  a 
claim  of  right,  in  section  369  of  his  work, 
next  preceding  the  section  cited  as  authority 
by  the  court  here,  state  that  "a  preliminary  in- 
junction should  not  be  granted  to  restrain" 
even  "a  trespass  which  can  be  compensated  in 
damages,  even  if  It  should  appear  that  the 
defendants  are  Irresponsible,  unless  there  be 
some  pressing  injury  or  danger  in  the  dday. 
And  the  complainant  should  show  clearly  the 
absence  of  an  adequate  remedy  at  law."  And 
the  author,  for  his  authority,  says  in  a  note 
that:  "This  rule  was  expounded  by  Chancel- 
lor Kent,  with  his  usual  ability,  in  Stevens  t. 
Beekmon,  1  Johns.  Ch.  318,  where  he  said: 
This  is  a  case  of  ordinary  trespass  upon  land 
and  cutting  down  the  timber.  The  plaintiff 
Is  in  possession,  and  has  an  adequate  and  com- 
plete remedy  at  law.  This  is  not  a  case  of 
the  usual  application  of  Jurisdiction  by  In- 
junction, and,  if  the  precedent  were  once  set, 
it  would  lead  to  a  revolution  in  practice,  for 
trespasses  of  this  kind  are  dally  and  hourly 
occurring.  I  doubt  exceedingly  whether  this 
extension  of  the  ordinary  Jurisdiction  of  the 
court  will  be  productive  of  public  conven- 
ience.' **  The  chancellor  concluded  that: 
"There  is  nothing  In  this  case  so  special  and 
peculiar  as  to  call  for  this  particular  relief,  and 
especially  when  I  am  not  Justified  by  any  es- 
tablished practice  and  precedent"  The  case 
of  Watson  V.  Sutherland,  5  WaU.  74,  cited  aa 
authority,  was  a  case  In  which  the  plaintiff 
was  threatened  with  loss  of  trade,  destruction 
of  his  credit,  and.falliffe  of  his  business  pros- 
pects, and  the  consequences  of  an  execuUoi^ 
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It  levied  upon  his  entire  stock  In  trade  upon 
a  Judgment  against  another  person,  and  his 
application  was  based  upon  the  Imminent  ruin 
of  his  business,  and  the  destruction  of  hla  fu- 
ture prospects.  If  the  immediate  Intervention 
of  the  court  was  not  given,  and  In  that, case 
Mr.  Justice  Davis  most  properly  gave  the  re- 
lief, and  made  tlie  statement,  cited  by  the 
court,  that  "a  particular  case  must  depend  al- 
together upon  the  character  of  the  case  as  dis- 
clased  by  the  pleadings."  The  case  of  Boyce 
y.  Grundy,  8  Pet.  210,  also  relied  upon  by  the 
court,  was  a  case  where  a  bill  in  chancery 
was  filed  In  the  circuit  court  of  West  Tennes- 
see by  Feltx  Grundy  against  the  appellants, 
the  executors  of  Boyce,  to  enjoin  a  Judgment 
at  law,  and  to  rescind  a  contract.  The  case 
bad  nothing  to  do  with  the  possession  of  real 
estate.  The  case  of  English  t.  Smock,  34  Ind. 
115,  cited  by  the  court  here,  was  an  injunc- 
tion to  restrain  the  issuing  of  county  bonds. 
Neither  of  the  cases  thus  cited  by  the  court  as 
fortifying  its  positloa  has  any  reference  to  the 
possession  of  real  estate,  and  furnishes  to  ua 
no  gniide  whereby  we  may  be  directed,  as 
Chancellor  Keat  made  it  his  rule  to  be,  "by  es- 
tablished practice  and  precedent," 

In  support  of  its  position  the  court  baa  fur- 
thw  cited  the  case  of  Wood  v.  Hurray,  85 
Iowa,  505,  52  N.  W.  356.  The  case  was  one 
in  which  the  defendant  entered,  as  a  home- 
steader, certain  land  in  possession  of  the  wid- 
ow and  children  of  the  decedent,  who  had  filed 
his  declaratory  statement  under  the  pre-emp- 
tion law,  and  the  question  of  title  was  pend- 
ing before  the  secretary  of  the  interior.  The 
plaintiff  had  been  in  quiet,  peaceable,  and  ac- 
tual possession  of  the  land  for  two  years. 
See  continuous  and  actual  possession  of  the 
land  was  undisputed,  and  the  court  granted  a 
temporary  injunction  "restraining  the  defend- 
ant from  cultivating  said  land,  or  in  any  man- 
ner interfering  with  the  peaceable  possession 
of  the  plaintiff  in  the  same,"  and  said  that 
the  question  was,  "under  the  facts  and  cir- 
cumstances, simply  whether  the  defendant 
should  be  restrained  from  Interfering  with  the 
plalntifTs  possession  pending  the  determina- 
tion of  her  tights  by  the  secretary  of  the  Inte- 
rior." The  injunction  was  granted  by  the 
court,  as  It  was  declared,  "simply  to  maintain 
the  patties  in  statu  quo  until  their  rights  are 
determined  by  the  proper  tribunal."  The  or- 
der granted  by  the  court  went  no  further  than 
to  restrain  the  defendant  from  continuing 
certain  acts  of  trespa.s8.  The  case  was  not  one 
asserting  the  original  jurisdiction  of  a  court 
of  equity  to  talce  the  possession  of  land  from 
one  person  and  give  it  to  another.  Again,  the 
court  cites  Loe  v.  Watson  (Mont)  38  Pac. 
1077.  The  case  was  one  brought  to  restrain 
Interference  with  the  possession  of  laud,  in 
which  the  petition  averred  that  the  defendant 
had  been  guilty  of  repeated  trespasses;  that 
the  plaintiff  waa  the  owner  and  In  possession 
of  the  land  In  question.  Those  averments 
were  not  controverted,  and  the  conclusion  of 
tlie  court  goes  no  further  than  that,  "the  plain- 


tiff, behig  the  legal  owner  of  the  land,  and  in 
possession,  either  actual  or  constructive,  this 
showing  was  suflScient  as  against  mere  tri.>8- 
passers;  that  is,  as  against  those  who  do  not 
show  some  right  of  possession," — citing  Gon- 
zales V.  Ross,  120  U.  8.  605,  7  Sup.  Ct  706. 
In  the  case  of  Jacicson  v.  Jaclisou  (Or.)  19 
Pac  S47,  also  dted  in  the  opinion  of  the  court 
aa  a  precedent,  it  appeared  upon  petition  for 
injunction  that  the  plaintiff  had  been  In  quiet 
possession  of  the  land  in  question  for  two 
years,  complying  with  all  the  requirements  of 
the  laws  of  the  United  States  in  doing  a)l 
necessary  acts  of  residence  and  cultivation  up 
to  the  8th  of  FebruaiT,  1888,  at  which  time 
the  defendant  unlawfully  and  wronfrfully  tooli 
possession  of  the  premises  and  had  driven  and 
forclldy  resisted  the  plaintiff  from  taking  pos- 
se.s3lon  thereof.  The  court  said  that  the  case 
was  one  which  required  a  speedy  and  sum- 
mary remedy,  otherwise  the  plaintiff  would 
necessarily  lose  the  benefit  of  his  pre-emption 
right  to  the  premises,  and  that,  therefore,  the 
court  held  "that  be  is  entitled  to  the  posses- 
Bl<Mi  of  the  premises  for  the  purpose  of  per- 
forming those  acts  required  to  be  done  by  the 
pre-emption  law;  and  that  no  other  person 
has  a  right  to  enter  the  land,  or  to  interfere 
with  his  occupancy  thereof,  so  long  as  his 
entry  remains  uncanceled."  The  ground  of 
the  Injunction  was  that  the  plaintiff's  right 
might  not  be  jeopardized  to  prevent  his  title 
thereto  under  the  laws  of  the  United  States. 

These  cases  do  not  support  the  position  of 
this  court  that  a  plaintiff,  having  been  for  four 
years  In  the  actual,  peaceable,  and  complete 
possession  of  120  acres  of  the  land  of  a  home- 
stead, and  having  had  the  final  award  in  the 
land  department  made  to  him  of  the  whole 
homestead  aa  far  as  the  jurisdiction  of  the 
land  department  was  concerned,  aij  bis  rights 
not  being  Jeopardized  by  having  no  established 
residence  upon  the  land,  would  be  granted  on 
injunction,  and  a  contestant  deprived  of  his 
similar  peaceable  and  complete  possession  of 
the  remaining  40  acres  of  said  tract  of  land, 
and  that  a  court  of  equity  has  iH>wer  to  Inter- 
fere for  the  purpose  of  transferring  the  pos- 
session of  land  at  such  a  Juncture,  and  under 
such  circumstances,  as  a  general  proposition. 
And  It  certainly  does  not  sustain  the  contention 
of  this  case  that  an  order  of  tiie  chancellor  is 
an  adequate  and  constitutional  substitute  for  a 
trial  by  jury,  that  the  plaintiff  has  obt.iiued  his 
award  in  the  land  department  by  the  instru- 
mentality of  fraud,  mistalce,  and  perjury, 
which  are  speciflcally  alleged,  and  admitted  by 
the  demurrer,  for  all  the  purposes  of  this  case, 
and  to  its  whole  extent  upon  the  pleadings. 
And  the  cases  cited  and  relied  upon  by  the 
court  thus  furnish  no  warrant  or  authority  for 
the  step  which  it  has  here  concluded  to  take. 
Nor,  so  far  as  I  have  been  able  to  dis<-over,  can 
any  "established  practice  or  precedent"  for 
this  course  be  found.  On  the  contrary,  I  be- 
lieve the  rule  to  have  been  universally  held, 
not  only  prior  to  the  4tb  day  of  July,  1776, 
and  prior  to  the  time  of  the  enactment  of  tha 
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constitution  of  the  United  States,  but  also  since 
that  time,  In  both  the  English  courts  and  the 
HUpreme  court  of  the  United  States,  as  well  as 
the  most  respectable  courts  of  this  country,  to 
regard  the  recorery  of  the  possession  of  land 
as  an  original  motive  of  proceeding  to  l)elong 
to  the  domain  of  law;  and,  when  the  defend- 
ant Is  found  in  the  peaceable  {Ktssession  of  a 
specific  tract  of  land,  coiuts  of  chancery  have 
heretofore  uniformly  refused  to  assume  Juris- 
diction for  the  purpose  of  putting  one  party 
out  of  possession  and  another  into  possession, 
without  the  right  of  trial  by  Jury;  and  that 
such  a  construction  of  general  maxims  as  are 
quoted  in  the  opinion  of  the  court  Is  aside 
from  their  true  meaning  and  intent.  On  the 
contrary,  the  equity  jurisdiction  has  been  uni- 
formly refused  when  applied  for  to  recover 
the  possession  of  real  estate.  It  was  said  in 
Bracken  v.  Preston,  1  Pin.  584,  that  "courts 
of  equity  will  rarely,  and  only  under  peculiar 
circumstances,  entertain  jurisdiction"  even  "In 
oases  of  tort";  and  that  when  they  do  "an 
injunction  will  be  granted  to  restraht  trespass- 
es In  order  to  quiet  the  possession,  or  when 
there  Is  danger  of  Irreparable  mischief,  or 
where  the  value  of  the  Inheritance  is  put  In 
jeopardy  by  a  continuance  of  the  mischief,  oi 
where  the  cowrts  of  law  cannot  give  a  com- 
plete remedy";  and  that,  In  order  to  justify  the 
interference  of  a  court  of  equity  even  to  re- 
strain trespasses  the  complainant  must,  in  gen- 
eral, be  in  possession,  or  have  established  hli 
right  at  law  to  bring  an  action  to  recover  pos- 
session; and  the  court  will  act  In  such  cases 
with  great  caution,  and  they  will  not  afford  re- 
lief even  to  restrain  the  commission  of  tortious 
acts  when  the  complainant  is  out  of  posses- 
sion. And  it  was  declared  that  "the  plaln- 
tlfTs  exclusive  right  must  be  admitted  by  the 
defendant  or  established  by  law  to  warrant 
an  interference  of  a  court  of  chancery,"  and 
that  an  Injunction  will  then  only  be  Issued  in 
aid  of  a  decree  In  chancery  in  putting  a  pur- 
i-haser  into  possession,  and  is  followed  by  a 
writ  of  assistance,  for  authority,  upon  the  au- 
thorities cited  above,— Eden,  Inj.  261,  Story, 
Kq.  Jur.  226,  227,  and  Kershaw  v.  Thompson,  4 
Johns.  Ch.  609,— and  then  declared  that  "the 
Injunction  would  never  be  granted  in  a  case 
like  the  one  now  under  consideration,"  which 
was  an  application  for  Injunction  to  restrain 
the  defendants  from  digging  mineral  on  the 
land  pending  an  action  of  forcible  entry  and 
detainer,  it  appearing  that  the  defendants  were 
in  possession  under  a  claim  of  right  And  the 
declaration  Is  expressly  made  that,  "if  an  ap- 
I)eal  should  be  made  for  the  possession  of  land, 
which  is  commonly  called  an  'ejectment  bill,' 
It  wotild  be  demurrable,  for  the  proper  redress 
Is  at  law." 

The  case  of  Tomllnson  v.  Rublo,  16  Cal.  203, 
was  upon  an  application  to  restrain  the  defend- 
ants from  taking  possession  of  certain  real  es- 
tate In  which  the  plaintiffs  averred  title  and 
possession  to  be  In  themselves,  and  that.  If  the 
court  did  not  grant  the  Injimction,  and  if  the 
defendants  were  permitted  to  take  the  posses- 


sion which  was  sought  to  be  restrained,  that 
the  plaintiffs  would  be  ruined  In  their  busi- 
ness, and  their  property  would  be  destroyed, 
and  it  was  held  upon  that  state  of  facts  chat 
these  allegations  wore  insufficient  to  autborize 
an  injunction.  There  being  no  averment  of 
Insolvency  of  the  defendants,  and  the  com- 
plaint not  showing  that  there  is  no  adequate 
remedy  at  law,  the  court  declared  that  in  such 
cases  forcible  entry  and  detainer  would  be  a 
speedy  mode  of  regaining  possession.  If  taken 
by  the  defendant;  and  for  otlier  damages  tlie 
usual  proceedings  at  law  would  suffice.  In 
Ross  V.  Hobson  (lud.  Sup.)  26  N.  E.  775.  in  an 
action  to  rescind  the  sale  of  land,  the  defend- 
ant, by  a  cross  complaint,  sought  to  recover 
poBsessIon  of  the  land,  and  to  quiet  bla  title 
thereto,  and  declared  that  the  Issues  should  be 
tried  by  the  court.  The  application  was  re- 
fused, "since  the  Issues  in  the  cross  action 
were  clearly  triable  by  a  jury  as  a  matter  of 
right,  upon  the  request  of  either  party."  Mar- 
tin V.  Martin,  20  N.  E.  763,  was  a  case  in  the 
supreme  court  of  Indiana  (decided  April  6, 
1889)  in  which  the  relief  sought  was  the  pos- 
session of  real  estate.  The  court  declareil 
that:  "Whenever  the  cause  of  action  is  one 
that  can  only  be  enforced  by  Invoking  the  eq- 
uitable powers  of  the  court,  then  the  right  of 
trial  by  Jury  does  not  maintahi;  but.  if  the 
cause  of  action  does  not  depend  on  the  equity 
jurisdiction  of  the  court,  then  a  Jury  trial  may 
be  demanded."  In  Tevis  v.  Ellis,  25  Cal.  515. 
the  plaintiff  was  in  actual  possession  of  land, 
and  sought  equitable  relief  for  the  protection 
of  that  possession;  but  it  was  refused,  the 
court  sayhig  that  "the  remedy  at  law  would 
be  speedy,  adequate,  and  complete."  And  in 
Donahue  v.  Melster,  25  Pac.  1096.  the  su- 
preme court  of  California  declared  that  under 
I  the  constitution  of  that  state,  which  provided 
I  "that  the  right  of  trial  by  jury  shall  be  se- 
crured  to  all,  and  remain  inviolate,  defendant, 
in  an  action  to  quiet  title  under  the  Code  of 
Civil  Procedure  of  California  (section  738).  is 
entitled  to  Jury  trial  on  the  issues  of  prior  pos- 
session and  ouster  when  his  verified  answer 
shows  that  shortly  bsfore  the  commencement 
of  the  action  he  was  rightfully  In  possession, 
and  was  ousted  by  the  plaintiff,  and  wrongful- 
ly kept  out  of  possession  by  him."  The  court 
declared  that:  "It  Is  quite  clear  that  the  legis- 
lature, by  the  mere  device  of  adding  new  cases 
to  those  of  a  class  to  which  former  equitable 
remedies  were  applicable,  cannot  encroach  up- 
on that  provision  of  the  state  constitution 
which  says  that  the  right  of  trial  by  jury  shall 
be  secured  to  all,  and  remain  inviolate."  And 
the  court  goes  on  to  say  that  under  the  laws 
of  that  state,  If  a  decree  Is  to  deal  "with  ordi- 
nary common-law  rights  clearly  cognizable  In 
courts  at  law  It  is  to  that  extent  an  action  at 
law;  that  the  proper  course  to  be  pursued  In 
such  a  case  is  clearly  pohited  out  by  Judge 
Field  in  Curtis  v.  Sutter,  15  Cal.  259;  and 
that  the  legislature  attempted  in  several  differ- 
ent acts  to  avoid  the  right  of  trial  by  Jury  by 
providing  new  proceedings  in  equity  for  the 
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cletennituttlMi  of  tesues  which  parttea  deariy 
-had  the  right  to  have  determined  br  courta  of 
law  and  JvirleB;  and  In  every  Instance  the 
court  held,  either  that  the  act  was  unconstitu- 
tional, or  that  It  should  be  so  construed  as  not 
to  cut  off  the  right  of  trial  by  jury.  In  one 
of  those  cases  the  court,  commenting  on  the 
.attempt  aboTe  stated,  says:  'If  this  could  be 
done,  there  Is  not  an  ejectment  In  the  common- 
law  courts  which,  by  the  inrersion  of  parties, 
could  not  be  brought  Into  a  court  of  equity.' 
Haines'  Appeal,  73  Pa.  St.  172.  In  another  case 
the  court,  speaking  of  the  provisions  of  the 
constitution,  says:  'It  cannot  mean  that  the 
legislature  conferred  upon  the  supreme  court 
and  the  courts  of  chancery  any  question  which 
has  always  been  triable  according  to  the  course 
of  law  by  a  Jury.'  Norris'  Appeal,  64  Pa.  St 
281.  In  another  case  the  court  say  that:  'An 
act  of  the  assembly  transferring  any  part  of 
the  Jurisdiction  of  the  common-law  courts  to  a 
court  of  chancery  would  be  unconstitutional.' 
TiUmes  t.  Marsh.  67  Pa.  St.  508.  The  Umite 
of  this  opinion  will  not  allow  more  extended 
quotations  from  other  cases,  but  the  point  will 
be  found  to  be  fully  discussed  and  pointedly  de- 
cided In  CkJal  Co.  t.  Snowden,  42  Pa.  St.  488; 
.Norris'  Appeal,  64  Pa.  St.  275;  Haines'  Appeal, 
'73  Pa.  St.  169;  and  TUlmes  v.  Marsh,  67  Pa. 
St.  507." 

Coal  Co.  ▼.  Snowden,  42  Pa.  St.  488,  was 
upon  a  bill  In  equity  to  obtain  the  enjoy- 
ment of  mining  rights  and  privileges  upon 
the  land  described  in  the  bill.  The  supreme 
court  of  that  state,  by  Strong,  J.,  afterwards 
of  the  supreme  court  of  the  United  States, 
said  that  the  bill  was  what  "is  sometimes 
called  an  'ejectment  bill,'  and  is  demnrra>- 
bic,"  and  "charges  nothing  to  give  the  court 
oqulty  Jurisdiction.  ♦  ♦  •  It  has  never 
been  held  that  equity  courta  have  Jurisdic- 
tion of  actions  founded  on  legal  title,  brought 
by  one  tenant  in  common  against  an  alleged 
co-tenant  to  obtain  possession  or  enjoyment 
of  land";  and  that  there  Is,  "and  alwaj-s  has 
been,  a  class  of  cases  which  are  exclusively 
cognizable  in  courts  of  law,  and  over  which 
courts  of  equity  have  no  Jurisdiction,  Is  not 
to  be  doubted,  and  we  thinlc  the  complain- 
ant's is  one  of  them";  and  that  "trial,  ac- 
cording to  the  course  of  a  court  of  chancery, 
then,  is  trial  by  a  single  Judge";  and  that, 
"if  there  is  any  right  to  which,  more  than 
others,  the  people  of  Pennsylvania  have 
clung  with  unrelaxlng  grasp,  it  is  that  of 
trial  by  Jury.  They  brought  it  with  them 
from  the  land  of  their  fathers.  In  every  con- 
stitution which  has  been  adopted  they  have 
taken  care  to  secure  it  against  infringement, 
and  put  it  beyond  the  power  of  either  exec- 
utive, the  legislature,  or  the  courts  to  take 
It  away  from  any  individual."  The  consti- 
tution of  that  state  provided  that  "trial  by 
Jnrj-  shall  be  as  heretofore,  and  the  right 
thereof  remain  inviolate."  "AVhat  can  this 
mean  but  that  the  right  of  having  contro- 
verted questions  of  fact  in  common-law  cases 
decided  by  a  jury  should  be  beyond  the  reach 


of  any  department  «t  the  govenuaitnt, 
whether  It  be  legislature,  the  executive,  or 
the  Judiciary?  This  was  the  right  which 
had  always  been  enjoyed  before,  and,  if  the 
constltutioBal  provisions  were  not  intended 
to  protect  that  in  all  its  length  and  breadth, 
they  can  mean  nothing."  The  learned  judge 
said  that  the  legislature  of  the  state  bad  no 
power  to  modify  this  provision  of  the  consti- 
tution by  an  enactment  which  should  imd^- 
take  to  relieve  in  equity  in  such  cases  as  that 
in  question,  but  that  "any  question  which 
has  always  been  triable  according  to  the 
course  of  law  by  a  jury,"  should  still  be  so 
tried.  And  be  said  further  that,  if  it  were 
held  otherwise,  "then  an  ejectment  founded 
solely  on  legal  title,  an  action  of  debt  on 
ttond,  or  a  replevin,  or  an  action  of  trespass, 
may  be  sent  into  chancery,  all  contested 
facts  in  it  be  decided  by  the  Judge,  and  the 
Intervention  of  a  Jury  be  unknown.  *  •  • 
Were  it  admitted  that  the  legislature  could 
authoritatively  convert  a  legal  right  Into  aa 
equitable  one,  a  court  of  equity  could  not, 
as  such,  enforce  It.  The  judiciary,  no  more 
than  the  legislature,  can  deny  to  any  litigant 
the  right  of  trial  by  jury,  in  a  case  appro- 
priate to  such  a  mode  of  trlaL"  The  rule 
and  position  of  the  court  in  that  case  was 
readopted  in  Norris'  Appeal,  64  Pa.  St.  276, 
by  Share  wood,  J.,  upon  the  same  lin^  of 
reasoning,  concluding  with  the  declaration 
that  "a  court  of  equity,  as  has  been  said, 
may  do  great  things,  but  not  all  things." 
And  the  following  year,  in  Tillmes  v.  Maista, 
67  Pa.  St.  608,  the  supreme  court  of  that 
states  by  Sharswood,  J.,  again  reaffirmed  the 
exclusive  Jurisdiction  of  a  court  of  law  over 
questions  touching  the  possession  of  real  es- 
tate, and  the  right  of  trial  by  jury  therein, 
declaring  of  a  bill,  which  was  similar  to  the 
petition  for  mandatory  injunction  in  this 
case,  that  "it  certainly  does  not  require  any 
elaboration  to  prove  that  this  is  a  mere  eject- 
ment bill,  and  might  have  been  demurred  to 
as  such";  dthig  2  Daniell,  Ch.  Prac.  29. 
And  in  liOker  ▼.  Rolle,  3  Ves.  4,— a  bill  in 
many  reepects  similar  to  this,— Lord  Rosslyn 
said:  "Upon  the  face  of  the  bill  it  is  quite 
clear  the  platntifF  may  draw  a  declaration  In 
ejectment.  The  bill  states  the  title,  and  that 
by  some  means  or  other  the  same  persons 
are  in  possession  of  all  the  lands,  and  have 
confounded  the  boundaries.  *  •  *  If  he 
had  filed  a  bill  for  discovery  only,  he  must 
have  prayed  for  the  discovery:  but  It  goes 
on  to  pray  relief;  that  Is,  merely  an  eject- 
ment" The  case  of  Newman  v.  Duanc,  27 
Pac.  66,  in  the  supreme  court  of  California, 
was  an  action  for  the  possession  of  land, 
and  it  was  declared,  under  that  section  of 
the  Code  of  Civil  Procedure  of  California 
which  provides  that  the  right  of  a  Jury  trial 
shall  be  preserved,  "in  actions  for  the  re- 
covery of  specific  real  or  personal  property" 
"plaintiff  cannot  deprive  him  of  this  right  bj 
framing  his  complaint  so  as  to  make  the  ac- 
tion an  equity  case,  under  Code  Civ.  Proc. 
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Cal.  f  73S,  providing  tbat  'an  actton  may  be 
brought  by  any  jperson  against  another  who 
claims  an  Interest  or  estate  in  real  property 
adverse  to  him,  for  the  purpose  of  determin- 
ing such  adverse  claim.' "  And  the  court 
said  that:  "Assuming  that  said  section  con- 
templates a.  case  where  the  plaintiff  Is  out  of 
possession  and  the  defendant  in  possession, 
still  It  is  evident  that  the  plaintiff  herein,  by 
simply  framing  his  complaint  in  a  particular 
way,  could  not  deprive  the  defendant  of  a 
Jury  trial  of  the  issues  raised  by  his  an- 
swer." And  in  the  case  of  Bodwell  v.  Craw- 
ford, 26  Kan.  292,  cited  In  the  dissenting  opin- 
ion of  Woodruff  V.  Wallace,  3  Old.  355,  41  Pac. 
357,  In  which  the  remedy  under  discussion  was 
sought  for  to  recover  the  possession  of  premises 
conceded  to  be  the  property  of  the  plaintUT, 
from  the  defendant,  who  was  In  possession 
without  any  authority  from  the  owner,  un- 
der the  pretended  lease  by  an  unauthorized 
agent.  It  was  declared  that  "the  owner's 
remedy  was  an  action  at  law  to  recover  pos- 
session, and  he  may  not  resort  to  equity,  and 
obtain  an  injunction,  and  thus  talie  away 
the  constltuti3nal  right  ot  a  trial  by  Jury"; 
and  the  court  says  that  "in  all  such  cases 
of  the  unauthorized  taking  possessiou  of  real 
estate  the  ordinary  remedy  Is  an  action  at 
law  for  the  recovery  of  possession.  Under 
such  circumstances  the  owner  may  maintain 
forcible  entry  and  detainer,  and  In  all  he 
may  maintain  an  ejectment.  Both  are  ac- 
tions at  law.  Has  he  the  further  remedy  of 
injunction?  Counsel  for  plaintiff  concede 
that  this  is  a  case  of  first  impression,  and 
that  a  careful  examination  of  the  authorities 
discloses  no  precedent  for  such  an  action." 
And  the  Judge  (Brewer)  who  wrote  the  opin- 
ion, now  on  the  supreme  bench  of  the  Unit- 
ed States,  then  declared  that:  "No  one  will 
contend  that  a  mere  unlawful  possession 
gives  occasion  for  the  Interference  of  a  court 
of  equity.  •  •  •  The  legislature  has  not 
the  power,  even  If  It  should  attempt  it,  to 
deprive  a  party  of  this  right  of  trial  by  Jury 
by  simply  changing  the  form  of  the  action; 
for  if  It  could  in  respect  to  the  recovery  of 
real  estate.  It  could  In  respect  to  any  other 
common-law  action,  and  so,  simply  legislat- 
ing as  to  forms,  set  at  naught  the  constitu- 
tional guaranty."  And  that  distinguished 
Jurist  concludes  that:  "Counsel,  conceding 
tbat  there  Is  no  precedent  to  sustain  this  ac- 
tion, intimate  that  this  court  should  estab- 
lish one;  but  it  is  the  duty  of  courts  to 
stand  by  the  ancient  landmarks,  to  walk  su- 
per antlquas  vias.  Additional  remedies  must 
be  established  by  other  bodies,  and  In  other 
ways." 

In  the  case  of  Church  of  Christ  at  Independ- 
ence V.  Reorganized  Church  of  Jesus  Christ  of 
Latter-Day  Saints,  decided  by  the  United 
States  circuit  court  of  appeals,  at  St.  Louis 
(17  C.  0.  A.  387,  70  Fed.  179),  Judge  Thayer 
declared  that:  "A  complainant  who  has  only 
the  equitable  tide  to  land  cannot  maintain  a 
suit  in  chancery  to  recover  possession  from 


an  adverse  occupant,  and  that  this  could  only 
be  done  where  the  party  having  the  superior 
equity  seeks,  as  against  the  person  holding 
the  legal  title,  to  make  him  the  trustee."  And 
it  has  been  recently  held  by  the  supreme  court 
of  Kentucky,  in  Hlllman  v.  Hurley,  82  Ky. 
626,  that  "one  seeing  an  Injunction  against 
trespassers  on  land  must  be  in  actual  posses- 
sion, as  well  as  entitled  to  possession."  In 
the  case  of  KUlian  v.  Ebblnghaus,  110  U.  S. 
246,  4  Sup.  Ct.  232,  in  which  the  app^ee 
sought  to  obtain  the  possession  of  real  estate 
by  a  bill  in  chancery.  It  was  said  in  the  opin- 
ion of  the  court  that  the  "fatal  objection  to 
the  suit  Is  that  It  Is  in  fact  an  attempt  by 
the  party  claiming  the  legal  title  to  use  a  bill 
In  equity  In  the  nature  of  a  bill  of  interplead- 
er as  an  action  in  ejectment,"  and  declared 
upon  the  authority  of  the  leading  case  of  Hipp 
▼.  Babin,  19  How.  271,  "that,  whenever  a 
court  of  law  is  competent  to  take  cognizance 
of  a  right,  and  has  power  to  proceed  to  a  Judg- 
ment which  affords  a  plain,  adequate^  and 
complete  remedy,  without  the  aid  of  a  court 
of  equity,  the  plaintiff  must  proceed  at  law, 
because  the  defendant  has  a  constitutional 
right  of  a  trial  by  a  Jury."  And  in  Town  of 
Grand  Chute  v.  Wlnegar,  15  Wall.  373,  it  was 
again  declared  upon  the  authority  of  Hipp  t. 
Babin  that  "the  result  of  the  argument  is  that, 
whenever  a  court  of  law  is  competent  to  take 
cognizance  of  a  right,  and  has  power  to  pro- 
ceed to  a  Judgment  which  affords  a  plain,  ad- 
equate, and  complete  remedy  without  the  aid 
of  a  court  of  equity,  the  plaintiff  must  pro- 
ceed at  law,"  because  the  defendant  "has  a 
constitutional  right  of  a  trial  by  Jury";  that 
"right  of  trial  by  Jury  is  a  great  constitu- 
tional right,  and  It  Is  only  in  exceptional  cases, 
and  for  specified  causes,  that  a  party  may  be 
deprived  of  It."  It  Is  in  vindication  of  this 
great  principle,  and  as  declaratory  of  the  com- 
mon law,  that  the  Judiciary  act  of  1789,  in  its 
sixteenth  section,  declares  that  suits  in  equity 
shall  not  be  sustained  in  either  of  the  courts 
of  the  United  States  in  any  case  where  an 
adequate  and  complete  remedy  may  be  bad  at 
law.  1  Stat  p.  82.  Fussell  v.  Gregg,  113  U. 
S.  550,  5  Sup.  Ct  631,  was  a  case  in  which 
the  bill  of  complaint  alleged  that  the  com- 
plainant had  an  equitable  estate  in  fee  In  the 
premises  In  dispute,  and  that  the  defendants 
were  In  possession  without  title,— in  other 
words,  were  naked  trespasses,— and  prayed 
that  tiiey  might  be  turned  out,  and  that  com- 
plainant, who  had  the  only  equitable  title, 
might  be  put  In  possession.  In  passing  ui>on 
the  case,  the  court  said  that:  "To  give  a 
court  of  equity  Jurisdiction,  the  nature  of  the 
relief  asked  must  be  equitable,  when  the  suit 
is  based  on  an  equitable  title.  The  plaintiff 
does  not  allege  that  the  defendants,  who  are 
In  possession  of  the  premises,  have  the  legal 
title,  or  that  they  obtained  possession  under 
any  person  who  had  It;  nor  does  she  state 
any  facts  which  connect  them  with  her  equity; 
that,  being  mere  naked  trespassers  in  posses- 
sion, they  might  be  turned  out  of,  and  she^ 


Digitized  by  VjDOVlt^ 


Okl.) 


NEWTON  T.  BAItNBS. 


1081 


who  has  only  an  equitable  title,  may  be  pnt 
Into,  possession.  The  relief  prayed  for  is  such 
as  a  c-ourt  of  law  is  competent  to  grant,  If  the 
plaintiff's  title  would  justify  It.  But  the 
plaintiff  does  not  seek  by  her  bill  to  better 
her  title.  If  all  the  relief  asked  for  were 
granted,  she  would  still  have  an  equltaUe  title 
only.  The  case  Is,  therefore,  an  ejectment 
bill,  brought  on  an  equitable  title."  The  court 
then  went  on  to  cite  the  case  of  Oalt  ▼.  Gallo- 
way, 4  Pet  382,  in  which  It  was  said  that: 
"These  occupants  can  be  considered  in  no  oth- 
er light  by  the  court  than  intruders,  and  the 
remedy  against  them  is  at  law,  and  not  in 
chancery.  No  decree  could  be  made  against 
them  unless  it  be  tliat  they  should  deliver  pos- 
session of  the  premises;  and  to  obtain  this  the 
action  of  ejectmenf  Is  the  appropriate  reme- 
dy." The  conrt.  In  Fnssell  t.  Oregg,  then 
went  on  to  say:  "This  decision  is  in  point, 
and  shows  the  bill'  to  be  without  equity  as  to 
those  of  the  defendants  who  axe  In  posses- 
sion. Their  possession  is  good  against  all  the 
world  except  the  true  owner.  As  the  bill  as- 
serts no  equity  against  them,  they  have  the 
right  to  stand  on  their  possession  until  com- 
pelled to  yield  to  the  true  title,  and  to  demand 
a  trial  by  Jury  of  the  question  whether  the 
plaintiff  has  the  true  title.  The  plaintiff  can- 
not deprive  them  of  that  right  by  neglecting 
to  acquire  the  legal  title,  and  upon  the  ground 
of  her  equitable  title  ask  the  aid  of  a  court 
of  equity.  She  can  turn  the  defendants  out 
of  possession  only  upon  the  strength  of  the  le- 
gal title,  which  she  must  first  acquire.  Hav- 
ing done  this,  a  court  of  law  is  the  proper 
forum  iu  which  to  bring  her  suit.  Hipp  v. 
Bablu,  10  How.  271;  Parker  v.  Woollen  C!o., 
2  Black,  54o;  Town  of  Grand  Chute  v.  Wln- 
pgar,  15  Wall.  373;  Lewis  v.  Cocks,  23  Wall. 
40IJ;  Killian  t.  Ebbinghaus,  110  U.  S.  216,  4 
Sup.  Ct.  232."  It  would  be  supposed,  after  this 
decision,  that  a  demand  would  not  be  made 
to  substitute  a  writ  proceeding  alone  from  the 
l)ower  of  the  chancellor,  in  lieu  of  a  procedure 
at  law  in  which  the  complainant,  having  an 
equitable  title,  would  not  be  given  the  ikm- 
scsslon  of  land,  and  that,  if  such  a  demand 
were  made,  it  would  be  acceded  to  by  tills 
court  But  it  is  further  contended  by  the 
court  that:  "The  legal  status  of  the  parties 
has  been  determined,  and  the  contestant  who 
remains  upon  the  land  after  his  rights  have 
been  finally  and  adversely  passed  upon  is 
there  without  color  of  right,  and  as  a  mere 
naked  trespasser."  That  is,  that  upon  the  case 
set  up  in  the  answer  there  is  no  question  of 
fact  for  a  decision  of  the  jury,  and  that,  if 
all  the  facts  contained  therein  were  presented 
in  the  trial  in  a  court  of  law,  it  would  still 
he  the  duty  of  the  court  to  Instruct  the  Jury 
that  the  dofrnd.ant  had  no  case,  and  that  his 
Interest  iu  Law  was  extinguished,  and  that, 
therefore,  there  is  no  reason  why  this  court, 
sitting  as  a  court  of  equity,  should  not  ad- 
minister the  remedy.  The  argument  Is  fal- 
l9<>ious.    The  defendant.  In  his  answer,  aver- 


ted that  this  court  had  no  Jurisdiction  as  a 
court  of  equity,  and  he  demanded  bis  legal 
right;  and,  even  it  there  were  no  evidence, 
he  Is  still  entitled  to  have  his  case  heard  In 
a  court  of  law,  and  tried  to  a  Jury.  Haines' 
Appeal,  73  Pa.  St.  172,  Sharswood,  J.  But  this 
is  not  the  case  here.  So  much  for  such  instruc- 
tion as  may  be  derived  from  the  authorities 
of  courts  which  appear  not  to  have  been  di- 
rected by  ex[Hess  and  definite  provisions  of 
the  statute.  But  no  doubt  whatever  is  left  in 
this  territory  as  to  the  law  upon  this  subject, 
shuce  it  Is  provided  in  Code  Olv.  Proc.  §  278 
(St  1898,  p.  809,  i  4156),  that  "Issues  of  fact 
arising  In  actions  for  the  recoveiy  of  money, 
or  of  specific  real  or  personal  property,  shall 
be  tried  by  a  Jury  unless  a  Jury  trial  be 
waived."  And  the  forum  in  which  the  trial 
shall  be  had  is  fully  provided  for  in  article  13, 
i  167,  of  the  Code  of  CivU  Procedure  hetora 
JusUces  of  the  Peace  (St  1883,  p.  919),  In 
which  it  is  provided  that:  "Any  Justice,  with- 
in his  proper  county,  shall  have  power  to  In- 
quire, in  the  manner  hereinafter  directed,  as 
well  against  those  who  make  unlawful  and 
forcible  entry  Into  lands  and  tenements,  and 
detain  the  same,  as  against  those  who,  hav- 
ing a  lawful  and  peaceable  entry  into  lands 
or  tenements,  unlawfully  and  by  force  hold 
the  same,  and  if  it  be  found,  upon  such  In- 
quiry, that  an  unlawful  and  forcible  entry  has 
been  made,  and  that  the  same  lands  and  tene- 
ments are  held  by  force,  or  that  the  same, 
after  a  lawful  entry,  are  held  unlawfully,  then 
said  Justice  shall  cause  the  party  complaining 
to  have  restitution  thereof."  And  section  168: 
"Proceedings  under  this  article  may  be  had 
in  all  cases  •  •  •  where  the  defendant  Is 
a  settler  or  occupier  of  lands  and  tenements, 
without  color  of  title,  and  to  which  the  com- 
plainant has  the  right  of  possession."  And 
when,  or  before,  the  land  department  has 
finally  passed  upon  the  rights  of  the  entryman 
and  settler  and  contestant  in  this  territory,  and 
has  determined  to  whom  the  title  is  due,  and 
it  is  found  that  the  possession,  or  a  part  of  it 
is  in  the  other,  the  losing  party,  and  the  mat- 
ter of  possession  must  be  determined  not  by 
the  land  department,  but  by  the  courts  of  the 
territory,  the  legislating  has  Incorporated  the 
doctrine  of  the  common  law  as  hereinbefore 
set  forth  Into  precise  and  unmistakable  pro- 
visions, by  which  that  possession  shall  be  de- 
termined. The  instant  the  jurisdiction  of  the 
courts  of  the  territory  attaches,  that  Instant 
the  remedy  provided  by  the  statute  of  the  ter- 
ritory attaches  also,  and  when  It  is  declared 
by  the  opinion  of  the  court  "that  the  courts 
of  this  territory  are  the  courts  of  chancery  to 
which  litigants  for  public  lands  may  come  for 
relief  after  they  have  established  their  title  In 
the  tribunals  of  the  law,"  it  begs  the  ques- 
tion and  assumes  a  jurisdiction  that  is  with- 
out authority,  and  in  defiance  of  a  Jurisdic- 
tion and  remedy  provided  by  the  statute.  It 
is  on  attempt  to  assume  an  authority  to  the 
chancellor  which  la  expressly  provided  by  the 
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statutes  of  the  territory  to  be  glred  to  a  Jury; 
and  when  It  Is  further  said  by  the  court  that 
the  land  department,  which,  In  the  opinion  of 
ttie  court,  is  called  the  "law  tribunal,"  not 
liaving  the  jurisdiction  to  give  posHcssion,  "and 
the  courts  of  the  territory  possessing  it,  what 
objection  can  be  reasonably  urged  against 
granting  immediate  relief?"  the  court  malces 
no  advance  in  the  argument,  and  but  reaffirms 
an  opinion  not  based  upon  "established  prac- 
tice and  precedent,"  and  which  is  in  defiance 
to  the  statutes  of  the  territory. 

The  court  here  also  relies  upon  the  pre- 
cedent cases  decided  and  passed  upon  in  this 
lourt  of  Sproat  v.  Durland,  2  Ol^l.  24,  35  I'ac. 
t»2,  886,  of  Reaves  v.  OUver,  3  Old.  62,  41 
Pac.  K3,  and  Woodruff  v.  Wallaee,  3  Olil. 
355,  41  Pac.  357.  In  my  judgment,  the  able 
dissenting  opinion  filed  in  Sproat  v.  Durland 
should  have  been  adopted  as  the  opinion  of 
the  court.  In  Reaves  v.  Oliver,  no  reason, 
in  addition  to  those  given  In  Sproat  v.  Dur- 
land, w.'is  given  by  the  court  for  the  founda- 
tion of  its  judgment  other  Ihan  that  of  the 
supreme  court  of  the  United  States  in  Mar- 
ques T.  Frlsbie,  101  V.  S.  473,  by  Justice 
MiUer,  in  which  it  is  said  tb&U  "We  do  not 
deny  the  right  <rf  courts  to  deal  with  the  pos- 
session of  the  land  prior  to  the  issue  of  pat- 
ent, or  to  enforce  the  contracts  between  the 
parties  concerning  the  land;"  and  this  con- 
cession or  admission  of  jurisdiction  by  the 
supreme  court  of  the  United  States  in  favor 
of  the  right  of  the  courts  to  deal  with  the 
possession  of  land,  while  contention  as  to 
tlie  title  existed  in  the  land  department,  was 
construed  by  the  court,  not  in  express  terms, 
but  taiferentially,  to  concede  the  power  of  the 
chancellor  in  an  equitable  proceeding  of  the 
present  character  against  the  former  prece- 
dent and  practice  which  provided  tliat  the 
trial  by  jury  should  be  a  constitutional  right, 
and  against  the  provisions  of  the  statutes 
hereinbefore  recited  by  which  the  jurisdiction 
thus  plainly  prescribed  by  the  supreme  court 
of  the  United  States  was  assumed  to  the 
clianceilor,  to  whom  it  had  been,  by  the 
general  course  of  the  common  law,  by  the 
constitutional  guaranties,  by  the  statutory 
provisions  and  by  the  uniform  judgments  of 
the  courts,  prohibited.  In  'Woodruflf  v.  Wal- 
lace I  joined  in  the  then  reiterated  dissent 
of  Justice  Bierer  to  this  dootrine,  which  then 
had  the  afflrmation  of  the  supreme  court  by 
virtue  of  the  approval  of  two  of  its  Judges, 
inasmuch  as,  under  the  enactment  of  con- 
gress constituting  the  supreme  court  here, 
two  of  the  judges  are  sufficient  to  constitute 
the  court  in  affirming  a  Judgment,  while  two 
of  the  judges  dissented  therefrom,  the  court 
in  fact  standing  equally  divided,  and  in  the 
case  now  under  discussion  but  two  of  the 
judges  fully  concurred  in  the  opinion  of  the 
court,  this  being  an  afflrmation,  while  an- 
other declared  that  he  had  not  had  time  "to 
fully  consider  and  investigate  the  principle 
Involved,"  and  because  "the  conclusion  has 


been  for  some  time  the  rule  of  decision  in 
this  territory";  while  a  fourth  (Jnstice  Bierer) 
concurred  because  "it  has  now  become  the 
law  of  this  Jurisdiction,"  and  "must  be  un- 
dei-stood  to  be  an  acquiescence  in  the  law 
as  established  by  the  decisions  of  the  conrt," 
and  that  he  still  disagrees,  and  does  not  ax- 
sent  to  the  principles  upon  which  the  deci- 
sions were  based.  I  wholly  and  absolutely 
dissented  from  the  doctrine  of  mandatory  in- 
junction, in  confirmation  of  which  dissent 
my  views  are  here  more  fully  expressed. 
While  1  regret  to  differ  upon  so  important  a 
proiKMltion  from  the  supreme  court  of  the 
territory,  yet  I  am  consoled  by  finding  my- 
self, as  I  believe,  in  company  witli  the  great 
masters  in  the  law,  with  Justices  Story  and 
Kent,  Justices  Strong.  Sharswood,  and  Brew- 
er, and  witli  tlie  great  judges  of  the  common 
law  In  England  and  their  successors  In  the 
various  supreme  courts  of  this  country,  and 
with  the  supreme  court  of  the  United  States, 
in  holding  tliat  upon  all  questions  involving 
the  possession  of  real  estate  the  constitu- 
tional right  of  the  citizens  is,  not  to  a  single 
judge,  but  to  a  trial  by  a  coxsrt  of  law  with 
a  jury;  that  while.  If  Jurisdiction  be  once 
obtained  upon  equitable  grounds,— as,  for 
instance,  to  foreclose  a  mortgage. — a  court 
of  equity  may  "effectuate  its  decrees"  by 
giving  possession,  yet  equity  may  not,  as  a 
motive  of  original  proceeding,  undertake  to 
control  or  transfer  possession;  that  a  court 
of  equity  will  no  further  interfere  with  the 
possession  of  land  than  to  afford  relief  to  one 
havhig  the  legal  title,  and  the  actual  pos- 
session against  trespassers;  that  no  other 
supreme  court  has  determined  one  hi  ac- 
tual, full,  peaceable  possession  of  land  to  be 
a  trespasser,  so  that  that  possession  may  be 
destroyed  by  an  order  made  by  a  single  judge 
in  an  equitable  proceeding:  tliat  the  legal 
method  provided  by  statute  Is  as  "plain,  ade- 
quate, complete"  method,  nnd,  as  far  a.s 
courts  have  hitherto  spolcen  on  the  point,  as 
"speedy,"  as  the  remedy  sought  to  be  ap- 
plied; that  to  adopt  any  other  course  would 
amount  to  a  revolution  in  practice,  by  which 
a  single  judge  would  be  empowered  to  as- 
sume jurisdiction  when,  in  his  individual 
opinion,  the  legal  remedy  was  not  sufficient, 
and  that  a  claim  to  the  possession  of  real 
estate  can  be  no  more  converted  into  an 
equitable  proceeding  in  which  the  defendant 
can  be  deprived  of  a  jury  than  can  an  ac- 
tion of  debt  on  bond,  an  action  in  replevin, 
or  an  action  of  trespass,  and  either  one  of 
them  would  be  a  step  towards  the  destruc- 
tion of  the  right  of  trial  by  jury,  which 
neither  the  executive  nor  the  legislative 
branches  of  our  government,  nor  the  courts, 
have  any  right  to  take;  that  It  is  not  jus- 
tified by  any  •  established  practice  "or  prece- 
dent," such  as  Chancdlor  Kent  required  in 
order  to  sanction  such  a  step,  nor  is  it  "super 
antlquas  vias,"  as  the  law  should,  in  spirit 
of  Judge  Brewer,  be  Interpreted;    that  the 
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authorities  cited  aa  a  baahi  of  the  conclndop 
of  the  court  are  not  apposite,  since  the;  do 
not  relate  to  the  possession  of  land,  and  the 
two  or  three  which  appear  to  relate  to  the 
question  no  more  proximately  apply  than  to 
declare  that  injunction  will  sometimes  be 
granted  to  restrain  acta  of  trespass,  in  behalf 
of  one  actually  in  poesession  in  cases  where 
some  specific  ground  of  equity  Jurisdiction 
exists;  that,  on  the  contrary,  the  Jurisdiction 
here  sought  to  be  established  did  not  exist 
at  the  time  of  the  adoption  of  the  constitu- 
tion of  the  United  StaJies;  that  since  that 
time  It  is  forbidden  in  this  territory  under  that 
proYislon  of  the  organic  act  (26  Stat.  81) 
which  "preserves  the  right  of  trial  by  Jury 
Inviolate";  that  a  similar  interpretation  up- 
on similar  guaranties  has  been  made  by  the 
supreme  courts  of  Wisconsin,  California,  In- 
diana, Pennsylvania,  Kansas,  and  all  others 
which  have  had  occasion  to  treat  of  the  mat- 
ter, as  well  as  time  and  again  by  the  su- 
preme court  of  the  United  States,  whose  de- 
cisions are  of  conclusive  force  In  this  terri- 
tory In  the  absence  of  express  statutory  en- 
actment; that  the  policy  of  the  present  Uiter- 
pretatlon  declared  by  the  federal  statute 
which  contains  the  enactment  that  suits  in 
equity  shall  not  be  sustained  In  either  of 
the  courts  of  the  United  States  "In  any  case 
where  there  is  an  adequate  and  complete 
remedy  at  law";  that,  finally,  the  Jurisdic- 
tion assumed  by  the  court  is  prohibited  by 
the  territorial  statute  Itself,  which  declares 
that  "issues  of  fact  for  the  recovery  of 
•  •  •  specific  real  or  personal  property, 
shall  be  tried  by  a  jury  unless  a  Jury  trial  be 
waived";  that  a  specific  method  is  further 
provided  by  the  forcible  entry  and  detainer 
act,  by  which  the  trial  by  Jury  may  be  had, 
"where  the  defendant  is  a  settler  or  oc- 
cupier of  lands  and  tenements,  without  color 
of  title,  and  to  which  the  complainant  has 
the  right  ot  possession";  and  that,  as  the 
legislature  has  not  the  power,  so  neither 
have  the  courts  the  power,  to  convert  a  legal 
right  into  an  equitable  one;  that  when  the 
courts  of  this  territory  come  to  pass  upon 
questions  inrolving  the  possession  of  real 
estate,  the  mode  of  procedure  Is  not  a  ques- 
tion of  construction  for  the  courts;  they 
must  pnr&ue  the  method  provided  by  the 
statute;  and  1  therefore  believe  that  1  act 
In  conformity  with  the  invariable  rule  and 
practice  of  the  common  law  as  preserved  by 
the  conBtitutl(m  of  the  United  States,  with 
the  invariable  rule  and  practice  of  the  su- 
preme court  of  the  United  States  and  of  the 
several  states  of  the  Union,  and  in  obedi- 
ence to  the  precise  directions  of  the  stat- 
ute, in  declaring  that,  the  recovery  of  the 
possession  of  real  estate  being  involved,  the 
defendant  has  the  right  to  a  trial  in  a  court 
of  law  by  a  Jury,  that  the  district  Judges  of 
this  terrltoiy  have  neither  power  nor  au- 
thority by  established  precedent  or  practice, 
by  the  common  law,  or  under  the  statute,  to 
assume  such  a  Jurisdiction. 


(«  Okl.  WO 

GRAY  et  al.  r.  STUiBS,  Treasurer,  et  aL 

(Supreme  Court  of  Oklahoma.     Sept  8,  1897.) 

Taxation— AssBSSMBKT — Eqoalization  —  Collbc- 

Tiox—IsJDsgrioy— Parties — Tender — 

Deposit  is  ConRT— Waivbr. 

1.  Upon  an  injunction  against  a  county  treas- 
nrer  to  restrain  the  collection  of  taxes,  a  ^rt  of 
which  are  legal  and  a  part  of  which  are  illegal, 
the  petitioners  having  averred  in  their  petition 
that  they  had  tendered  the  amount  admitted  to 
be  due,  less  an  increase  in  the  levy  of  45  per 
cent.,  averred  to  be  illegal,  and  that  the  defend- 
ant treasurer  refused  to  receive  the  sum  uuloss 
the  amount  claimed  as  due  under  the  levy  of  45 
per  cent,  was  also  paid,  and  that  the  treasurer 
notified  the  plalntifEa  that  they  need  not  ma  Ice 
any  further  tender,  and  that  he  would  refuse  such 
a  tender  if  made,  and  would  not  accept  payment 
except  of  the  whole  tax,  or  of  the  one-half  of 
said  whole  tax,  including  said  45  per  cent.,  and 
this  averment  is  not  denied  in  the  answer,  bnt 
it  is  admitted  therein  that  the  tender  was  made 
as  alleged,  but  it  was  not  kept  good  by  bringing 
the  money  into  court,  no  legal  or  equitable  Lisne 
is  proffered  by  the  defendant,  because  the  statute 
does  not  require  any  such  payment  of  the  true 
and  just  amount  of  taxes  due,  except  before  the 
judgment  prayed  for,  and  because,  when  a  ten- 
der of  money  is  alleged  in  any  pleading,  it  is  not 
necessary  to  deposit  the  money  m  court  when  the 
pleading  is  filed,  but  it  shall  be  sufficient  if  the 
money  is  deposited  in  court  at  trial,  or  when  or- 
dered by  the  ooart.  No  such  Judgment  has  been 
entered  aa  prayed  for,  nor  has  any  order  of  the 
court  been  passed  whereby  it  has  become  in- 
cumbent upon  the  plaintiffs  to  ma  Ice  or  aver  any 
tender  other  or  further  than  that  which  it  U 
admitted  by  the  pleadingd  the  treasurer  has  re- 
fused to  receive  unless  the  amount  claimed  by 
him  to  be  due  under  said  levy  of  45  per  cent,  is 
also  paid. 

2.  The  positive  refusal  of  the  treasurer  to  re- 
ceive the  part  of  the  taxes  admitted  by  the  plain- 
tiffs to  be  due  unless  the  whole  was  paid,  includ- 
ing that  part  claimed  by  the  plaintiffs  to  be 
illegal,  is  a  waiver  of  further  tender.  It  is 
sutficient,  under  these  drcumstances,  for  the 
plaintiffs  to  deposit  the  money  in  court  when  or- 
dered by  the  court. 

8.  Under  the  statute  which  provides  that  "an 
injunction  may  be  granted  to  enjoin  tlie  illegal 
levy  of  any  tax,  charge  or  assessment,  or  the 
collection  of  any  illegal  tax,  charge  or  assess- 
ment, or  any  proceeding  to  enforce  the  same,"  the 
taxes  are  a  'charge"  and  an  "assessment"  upon 
the  property  of  the  plaintiffs,  and  a  part  of  the 
"proceeding  to  enforce  the  same"  is  the  issuance 
of  the  warrant  to  the  sheriff.  The  issuance  of 
such  warrant  is  the  duty  of  the  treasurer,  and 
la  a  part  of  the  "proceeding  to  enforce  the  same," 
and  an  injunction  will  therefore  lie  against  the 
county  treasurer. 

4.  Chapter  70,  art  7  ("Territorial  Board  of 
Equalization"),  par.  6fi24,  |  1,  St.  OU.  1893, 
provides  that:  ''The  governor,  territorial  auditor 
and  secretary,  shall  constitute  the  territorial 
board  of  equalitation,  and  said  board  of  equaliza- 
tion shall  hold  a  session  at  the  capital  of  the 
territory,  commencing  on  the  first  Monday  of 
July  of  each  year;  and  it  shall  be  the  duty  of 
said  board  to  examine  the  various  county  assess- 
ments and  to  eqoalixe  the  same,  and  to  decide 
upon  the  rate  of  territorial  tax  to  be  levied  for 
the  current  year,  together  with  anv  other  general 
or  special  territorial  taxes  reoulrea  by  law  to  be 
lerrwi,  and  to  equalise  the  levy  of  such  taxes 
tibronghout  the  territory.  And  shall  therefrom  find 
the  percentage  that  most  be  added  to  or  deducted 
from  the  assessed  value  of  each  county,  and  shall 
then  order  the  percentage  so  found  to  be  added  to 
or  snbtracted  from  the  assessed  vahies  of  each  of 
the  various  connties  of  the  territory,  and  shall 
notify  the  various  county  clerks  of  the  percentage 
•0  ordered  to  be  added  to  or  snbtracted  from  tne 
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valuation  of  property  In  their  respective  counties. 
It  shall  then  be  the  duty  of  the  various  county 
clerks  to  add  to  or  deduct  from  the  total  value 
of  the  property  assessed  to  each  party  the  per- 
centage  so  ordered  and  collect  the  taxes  ac- 
cordingly. Said  board  shall  assess  the  rolling 
stock  of  railroads  and  all  other  property  not  other- 
wise provid«"d  for."  It  is  the  duty  of  the  terri- 
torial l>oard  of  equalization,  under  this  statute,  in 
order  that  die  territorial  and  county  taxes  may 
be  the  same  in  all  the  local  subdivisions,  to  re- 
duce to  the  uniform  basis  the  valuations  made  by 
the  local  ai^sessors. 

5.  Assessment  is  the  same  as  valuation  of  the 
property  taxed.  This  assessment  and  valuation 
must  be  made  by  the  officer  or  officers  to  whom 
it  is  by  the  statute  expressly  committed.  The 
duty  and  function  of  assessment  cannot  be  shared 
in  by  any  officer  to  whom  it  is  not  so  granted  by 
the  express  language  of  the  statute.  Equaliza- 
tion of  property  is  a  wholly  different  matter,  com- 
prehending as  it  does  simply  the  ascertainment 
of  the  average  of  the  valuations  already  found. 
It  is  the  equalizing  of  individuals  among  each 
other  by  the  township  boards,  and  of  the  town- 
ships among  c>Hcb  other  by  the  county  boards,  and 
of  the  counties  an^nig  each  other  by  the  terri- 
torial board  of  equalization.  It  is,  in  the  present 
case,  the  aggregate  amount  of  property  having 
been  ascertained  bv  the  abstract  of  assessment 
rolls  fnmished  to  the  auiitor  of  the  territory 
from  the  various  counties,  an  ascertainment  of 
the  proper  percentage  which  should  be  added  to 
some  counties  and  taken  away  from  others  in 
order  to  place  the  counties  upon  an  equal  foot- 
ing; the  aggregate  amount  of  property  remaining 
the  same,  except  from  such  slight  raising  or  low- 
ering of  the  amounts  as  may  be  incidental  to  the 
operation  of  equalization  of  the  taxes  among  the 
various  counties. 

Tarsney,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  district  court,  Logan  county;  be- 
fore Justice  Frank  Dale. 

Action  by  George  Gray  and  others  against 
Joseph  Stiles,  treasurer,  and  others,  for  In- 
junction against  the  collection  of  taxes. 
There  was  a  judgment  for  defendants,  and 
plaintiffs  bring  error.    Reversed. 

Complainants  alleged  that  they  were  the 
owners  of  real  and  personal  property  In  Lo- 
gan county  upon  which  they  had  duly  made 
returns  for  the  year  185)5  for  taxes  to  the 
proper  assessors  for  taxes  within  said  coun- 
ty, and  that  the  action  of  the  township  and 
city  boards  of  equalization  was  proper;  that 
the  assessment  for  taxes  was  at  a  high  rate 
of  valuation,— In  many  cases,  up  to  the  full 
value  of  the  property  assessed;  that,  after 
such  assessments  had  been  made  and  equal- 
ized by  the  county  board  of  equalization  for 
Logan  county,  the  list  of  such  assessments 
and  equalization  was  sent  to  the  territorial 
board  of  equalization,  as  required  by  law; 
that  the  total  valuation  of  such  equalization 
and  assessment,  Including  all  personal  and 
real  property  In  the  county,  and  not  Includ- 
ing the  railroad  property  and  equipment, 
was  not  less  than  the  fair,  average  amount 
and  valuation  which  the  property  of  Logan 
county  bore  to  all  the  other  property  In  the 
territory;  that  at  the  same  time  like  assess- 
ment lists  were  sent  from  each  of  the  oth- 
er counties  in  the  territory  to  the  territorial 
board  of  equalization;  that  the  aggregate  of 


said  assessments  and  valuations,  as  sent  to 
the  territorial  board  of  equalization,  amount- 
ed approximately  to  the  sum  of  $28,000,000; 
that  the  territorial  board  of  equalization,  up- 
on receiving  such  assessments,  made  and  or- 
dered an  Increase  of  valuation  on  the  proper 
assessment  of  each  county  of  the  territory, 
except  Kingfisher  eounty,  claiming  that  the 
property  In  each  county,  except  Kingfisher 
county,  was  not  fixed  at  Its  fair  valuation; 
that  the  Increase  ordered  In  the  different 
counties  varied,  according  to  the  county, 
from  15  to  75  per  cent  They  further  al- 
leged: That  the  total  valuation  of  the  prop- 
erty of  the  territory,  as  ascertained  by  the 
township  assessors  of  the  territory,  and  re- 
turned by  the  county  clerks  of  the  various 
counties  to  the  auditor  of  the  territory  to  be 
acted  upon  by  the  territorial  board  of  equal- 
ization, to  wit,  the  sum  of  $28,000,000,  was 
by  the  action  of  the  territorial  board  of 
equalization  Increased  so  as  to  make  the  to- 
tal aggregate  basis  of  taxation  amount  to 
the  sum  of  $39,2T9,000.  That  the  increase 
provided  for  the  county  of  Logan  under  such 
action  of  the  territorial  board  of  equaliza- 
tion was  put  by  the  board  at  45  per  cent,  of 
the  assessment,  as  made  and  sent  up  by  the 
county  board  of  equalization.  Tliat  the 
county  clerk  of  Logan  county,  upon  receiv- 
ing a  certificate  of  the  territorial  board  of 
equalization  stating  that  such  Increase  had 
been  ordered,  thereupon  Increased  the  valu- 
ation of  each  of  the  complainants  upon  both 
their  personal  and  real  property  45  per  cent 
and  extended  such  Increase  upon  the  tax 
rolls  of  Logan  county  against  the  property 
of  the  complainants.  That  said  tax  rolls 
were  transmitted  to  the  treasurer,  and  the 
taxes  80  Increased  were  by  the  treasurer 
extended  upon  his  books,  and  levied  there- 
on against  the  property  of  the  complainants. 
That  said  tax  rolls  and  levies  were  both  a. 
lieu  and  incumbrance  upon  the  property  of 
the  complainants,  as  shown  by  said  Itooka, 
and  that  the  treasurer  is  now  proposing  to 
collect  the  whole  of  said  assessment  and 
levy,  including  the  45  per  cent  increase 
aforesaid.  That  each  of  the  petitioners  has 
tendered  the  treasurer  his  taxes  for  said  year, 
less  said  45  per  cent,,  and  the  treasurer  has  re- 
fused to  receive  said  sum  unless  the  amount 
claimed  by  him  as  due  under  said  levy  of  45  per 
cent  is  also  paid.  That  he  has  notified  the  com- 
plainants that  they  need  not  make  any  further 
tender,  and  that  he  wUl  refuse  the  tender,  and 
■will  not  accept  payment  except  of  the  whole  tax, 
or  of  the  one-half  of  said  whole  tax,  includ- 
ing said  45  per  cent  Tliat  S.  P.  Richardson, 
N.  H.  Sturgis,  and  W.  R.  Stapleton,  as  coun- 
ty commissioners,  claim  the  right  to  require 
the  treasurer  to  collect  such  tax  and  turn 
over  the  same  for  the  benefit  of  Logan  coun- 
ty. That  the  raising  of  the  assessed  valua- 
tion of  the  several  counties  of  the  territory 
of  Oldahoma,  including  the  county  of  Logan, 
by  the  territorial  board  of  equalization,  was 
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not  for  the  purpose  of  equalizing  the  assess- 
ments of  the  several  counties  in  the  terri- 
tory, but  for  the  purpose  of  increasing  the 
said  assessment,  in  order  thereby  to  create  a 
greater  revenue.  That  the  board  of  equal- 
ization had  no  authority  in  law  to  raise  said 
assessments  for  such  purpose,  nor  for  any 
other  purpose;  the  authority  of  the  board 
over  the  assessment  rolls  of  the  several  coun- 
ties of  the  territory,  including  Logan  county, 
being  limited  by  law  to  the  act  of  equaliza- 
tion, and  equalizing  the  assessment  of  all 
the  counties  in  the  territory.  The  action  of 
the  board  In  raising  the  assessment  of  the 
county  of  Logan,  as  well  as  that  of  the  other 
counties  in  the  territory,  is  wholly  without 
warrant  of  law,  and  void.  That  the  indebt- 
edness of  the  territory  and  of  the  several 
counties  of  the  territory,  and  particularly  of 
Logan  county,  had  already  reached,  if  It  had 
not  exceeded,  the  4  per  cent,  limit  prescrib- 
ed by  the  laws  of  the  United  States  and  the 
laws  of  Oklahoma  territory,  and  further  In- 
debtedness of  said  territory  and  of  each  of 
said  counties,  and  particularly  Logan  coun- 
ty, would  be  in  violation  of  said  laws.  That 
to  avoid  the  4  per  cent  limit  upon  the  in- 
debtedness of  the  territory  and  of  the  coun- 
ties, and  in  order  to  create  further  Indebtr 
ednees  of  the  territory  and  of  the  counties, 
and  to  validate  debts  already  incurred  in 
violation  of  said  statute,  and  above  said  4 
per  cent,  limit,  the  increase  of  45  per  cent, 
was  proposed,  and  by  the  board  of  equal- 
ization was  determined  upon,  and  Its  action 
in  the  premises  was  based  upon  these  prem- 
ises. That  the  making  of  the  advance  was 
for  the  purpose  of  evading  the  statutory  lim- 
it of  indebtedness.  That  the  assessment  up- 
on the  personal  property  and  real  estate  of 
Logan  county  was  not  upon  the  same  basis 
of  comparative  value  as  the  railroad  prop- 
erty in  the  county,  but  that  the  railroad 
property  was  assessed  at  a  much  lower  rate, 
compared  with  Its  fair  value,  by  the  terri- 
torial board  of  equalization,  for  the  year 
1896.  That  the  railroad  property  was  assess- 
ed at  about  10  per  cent,  leas  than  the  as- 
sessment of  railroad  property  the  year  be- 
fore, which  had  been  and  then  was  and  yet 
Is  a  fair  valuation,  while  the  real  estate  and 
personal  property  was  assessed  at  a  much 
higher  rate  than  it  had  been  assessed  at  the 
year  before,  which  rate  of  the  year  1894  was 
a  fair  valuation  for  each  year;  the  fact  be- 
ing that  the  personal  property  and  real  es- 
tate of  the  individuals  in  the  county  had 
very  much  diminished  in  value  after  the  as- 
sessment of  18&4,  and  continued  much  de- 
pressed below  the  value  of  1894  during  all 
of  the  year  1895.  Wherefore  the  comi)laln- 
ants  said  that  upon  their  property  they  are 
charged  and  compelled  to  pay  more  taxes, 
according  to  Us  value,  than  are  charged  and 
assessed  for  collection  upon  the  railroad 
property  in  the  county,  according  to  Its  val- 
ue, and  that  these  facts  were  known  to  the 
board  of  equalization  at  the  time  they  put 


the  increase  of  46  per  cent  upon  the  prop- 
erty in  the  county.  Wherefore  complainants 
said  that  such  action  of  the  board  of  equal- 
ization was  unjust  and  contrary  to  law,  and 
invalidated  the  assessment,  and  that  such 
45  per  cent  increase  should  not  be  permit- 
ted; and  the  complainants  said  that  in  case 
this  tax  so  levied  Is  collected.  Including  the 
45  per  cent,  the  damage  to  the  plaintiffs, 
and  each  of  them,  will  be  great  and  irrepar- 
able, and  that  they  have  no  ade<|uate  rem- 
edy at  law,  and  prayed  therefore  for  equi- 
table relief  by  Injunction.  That  at  the  same 
time,  to  wit  on  the  17th  day  of  June,  1895, 
when  the  territorial  board  of  equalization 
increased  the  valuation  of  tlie  property  of 
Logan  county  and  in  the  territory,  the  board 
also,  upon  such  increased  valuation,  fixed 
the  rate  of  taxation  for  territorial  purposes 
at  the  highest  possible  rate  which  the  laws 
of  the  territory  would  permit  and  beyond 
the  legal  limit  without  such  increase,  and 
under  such  new  valuations  fixed  the  levy 
for  the  general  territorial  fund  at  three  mills 
on  the  dollar  of  assessed  valuation,  increas- 
ed as  aforesaid;  the  normal  school  fund 
levy  at  one-half  mill  on  the  dollar  of  assess- 
ed valuation,  increased  as  aforesaid;  the 
university  fund  at  one-half  mill  on  the  dol- 
lar of  assessed  valuation.  Increased  as  afore- 
said,—and  at  the  same  time  levied  for  ter- 
ritorial purposes  a  bond  interest  fund  levy 
for  one-half  mill  on  the  dollar  of  assessed 
valuation,  Incrensed  as  aforesaid,  which  one- 
half  mill  levy,  according  to  the  estimated 
valuation,  would  produce  the  sum  of  $20,000. 
when  in  fact  the  interest  to  which  such  tax- 
es could  be  applied  would  amount  only  to 
the  ."snm  of  f4,800;  and  at  the  same  time  the 
board  levied  for  the  board  of  education  fund 
a  tax  of  one-tenth  of  one  mill  on  the  dollar 
of  such  valuation.  Increased  as  aforesaid.— 
making  the  total  taxes  levied  by  the  board 
four  and  six-tenths  mills  on  the  dollar  of 
valuation  for  territorial  purposes.  That 
such  assessments  and  levy  were  In  excess  of 
the  statutory  limits,  and  therefore  invalid, 
and  the  last  two  assessments  were  without 
authority  of  law,  and  therefore  void.  That 
the  object  of  the  board  in  increasing  the 
valuation  as  aforesaid  was  to  evade  the  stat- 
utoi-y  limitation  as  to  taxation  and  Indebt- 
ednoRs.  and  to  levy  a  larger  tax  upon  the  ter- 
ritory than  the  law  would  permit  under  the 
valuations  fixed  by  the  proper  officers  of  the 
law,  and  equalized  by  the  territorial  board  of 
equalization  In  the  manner  contemplated  and 
required  by  law,  and  for  the  further  pur- 
pose of  enabling  Logan  county  and  other 
counties  in  the  territory  to  issue  bonds  and 
warrants  for  debts  beyond  the  4  per  cent, 
limit  prescribed  by  the  act  of  congress  un- 
der the  lawful  and  right  assessment,  valua- 
tion, and  equalization  by  the  proper  oflScers 
under  the  law,  and  equalized  as  the  law 
contemplated.  Tliat  under  such  valuation 
the  counties,  townships,  and  other  munici- 
palities, including  the  townships  and  munic- 
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ipal  corporatloiiB  In  which  the  property  of 
the  plaintiffs  Is  located,  have  levied  taxes 
and  are  proceeding  to  Incur  Indebtedness 
above  and  beyond  the  amount  which  would 
be  the  limit  under  the  law  under  the  assess- 
ments and  equalization  of  the  proper  assess- 
oi-s  and  boards  of  equaUzatl(m  of  the  town- 
ships, cities,  and  counties,  equalized  as  the 
Law  contemplates.  And  the  complainants 
prayed  the  court  thereupon  that  a  temijorary 
injunction  be  at  once  Issued,  and  that  at  the 
hearing  thereof  a  writ  should  issue  to  per- 
petually enjoin  the  defendants,  and  each  of 
tJiem,  from  the  levy  or  collection,  as  against 
the  plaintiffs,  of  any  tax,  charge,  or  assess- 
ment for  the  year  1895  under  said  assess- 
ment and  equalization,  except  for  the  same 
as  found  due  by  the  board  of  equalization 
for  the  county  of  Logan,  and  to  enjoin  the 
treasurer  from  collecting,  as  against  them, 
the  45  per  cent  claimed  to  have  been  added 
to  the  assessment  by  the  territorial  board  of 
equalization,  and  for  all  other  proper  and 
equitable  relief.  The  petition  was  verified. 
A  demurrer  to  the  petition  as  amended  was 
filed,  and  counsel  heard  thereupon,  and  the 
demurrer  overruled.  The  defendants  there- 
u|)on  answered,  denying  every  material  alle- 
gation in  the  petition  contained,  except  such 
as  might  be  thereafter  speclfleally  admitted. 
They  further  admitted  that  the  plaintiffs  are 
the  owners  of  real  and  personal  property  In 
Logan  county  which  was  assessed  and  return- 
ed for  taxation  by  the  proper  officers  In  the 
county  for  the  year  1895,  and  that  subsequent 
thereto  the  valuation  of  the  property  was 
equalized  by  the  various  equalization  boards 
of  the  townships  or  city  and  coimty  wherein 
the  plaintiffs  reside.  The  defendants  admit- 
ted that  the  territorial  board  of  equalization  of 
the  territory  received  the  assessment  lists  from 
all  the  counties  In  the  territory,  and,  in  equal- 
izing the  valuations  of  property  throughout  the 
different  counties  In  the  territory.  Increased 
the  aggregate  valuation  of  all  the  property  In 
the  territory,  and  increased  the  valuation  of 
the  real  and  personal  property  In  Logan  county 
45  per  cent,  of  the  valuation  fixed  by  the  board 
of  equalization  of  the  county;  that  thereby 
the  valuation  of  plaintiffs'  property  was  in- 
creased 45  per  cent,  of  the  valuation  fixed 
thereon  by  the  county  board  of  equalization. 
The  defendants  admitted  that  hi  pursuance  to 
this  action  by  the  territorial  board  of  equaliza- 
tion, and  upon  receiving  a  certificate  from  the 
territorial  board  stating  the  increase  that  had 
been  ordered  in  said  county,  the  county  derk 
of  Logan  county  increased  the  valuation  of  the 
plaintiffs  upon  their  real  and  personal  property 
45  per  cent,  and  extended  said  valuation  so  as 
to  increase  It  upon  the  tax  roll  of  Logan  coun- 
ty, and  that  after  the  rate  of  taxation  had  been 
fixed  by  the  proper  offlcera  the  county  clerk 
extended  the  same  upon  the  tax  roll  of  the 
coimty,  and  transmitted  the  same  to  the  treas- 
urer of  the  county,  and  that  the  treasurer  of 
the  county  is  now  collecting  said  taxes;  that 
the  tender  was  made  as  alleged,  but  that  it 


was  not  continued  or  kept  good  by  bringing 
the  money  into  court.  Defendants  said  that 
plaintiffs  have  slept  on  their  rights,  and  failed 
to  take  any  proceedings  to  prevent  the  exten- 
sion of  all  of  said  taxes  upon  the  tax  roll  of 
said  county,  or  to  make  any  objections  or  pro- 
tests thereto;  and  defendants  said  that,  if  the 
action  of  the  territorial  board  in  ordering  the 
increase  was  irregular,  it  Is  too  late  now  for 
the  plaintiffs  to  be  heard  to  complain.  De- 
fendants said  that  the  rate  of  taxation  in  Lo- 
gan county  was  fixed  by  the  board  of  county 
commissioners,  subsequent  to  the  action  of  the 
territorial  board  of  equalization,  upon  the  basis 
of  the  Increased  valuation  of  the  property  in 
Logan  county  as  fixed  by  the  territorial  board 
of  equalization,  and  that  the  board  of  county 
commissioners  at  the  time  of  fixing  said  rates 
made  a  careful  and  conservative  estimate  of 
the  expenses  of  the  county  for  the  current 
year,  1895,  and  levied  only  a  sufficient  rate  of 
taxation  to  meet  the  expenses;  that  the  amount 
of  money  required  to  be  paid  as  taxes  for  the 
county  is  no  greater  than  as  though  said  in- 
crease by  the  territorial  board  of  equalization 
l.ad  not  been  made;  that,  if  said  Increase  in  val- 
uation had  not  been  made,  the  board  of  connty 
commissioners  would  have  been  compelled  to 
Increase  the  rate  of  taxation  in  order  to  meet 
the  actual  and  necessary  expenses  of  the  coun- 
ty. The  defendants  further  said  that  any  in- 
terference by  Injunction  or  otherwise  in  the 
collection  of  taxes  at  this  time  would  work  a 
great  and  irreparable  damage  and  mischief  to 
the  public  interests,  and  that  particularly,  an 
entire  new  tax  roll  would  have  to  be  pre- 
pared, and  that  the  treasurer  of  the  county 
would  be  wholly  unable  to  determine  the 
amount  of  taxes  due  from  any  individual,  so 
that  work  in  the  treasurer's  office  in  the  coun- 
ty could  not  progress  at  all;  that  the  cost  of 
preparing  new  lists  and  new  tax  rolls,  and  tb'^ 
extra  help  necessarily  required  in  the  treas- 
urer's office,  would  cost  the  taxpayers  of  the 
county  an  amount  of  money  largely  In  excess 
of  any  sum  that  plaintiffs  would  be  entitled  to 
retain  had  they  moved  in  time.  Wherefore 
defendants  prayed  that  this  action  be  dismiss- 
ed, and  that  they  have  Judgment  for  costs  of 
suit  To  this  answer  the  plaintiffs  demurred 
upon  the  ground  that  it  did  not  contahi  facts 
sufficient  to  constitute  a  defense  to  the  declara- 
tions of  fact  set  forth  in  the  petition.  Upon 
the  hearing  the  plaintiffs'  demurrer  was  over- 
ruled, the  plaintiffs  thereupon  electing  to  stand 
upon  their  petition  and  demurrer,  and  the  case 
Is  thus  brought  here. 

Horace  Speed,  for  plahitlffs  to  error.  Hus- 
ton &  Huston,  for  defendants  in  aror. 

ItlcATEE,  J.  (after  stating  the  facts).  Since 
the  demurrer  of  plaintiffs  admits  as  true  the 
statements  of  fact  contained  in  the  defend- 
ants' answer  which  are  well  pleaded,  it  is  by 
the  defendants  contended  that  the  plaintiffs 
had  made  no  sufficient  tender  or  averment  of 
tender  of  the  amount  of  taxes  admitted  to  be 
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due  from  them,  and  that  they  have  therefore 
no  standing  In  conrt,  and  relief  cannot  be  bad 
here  in  tl>e  absence  of  such  totder.  Section 
5C71  of  the  Statutes  of  Oklahoma  of  1883  de- 
clares that:  "Whenever  any  action  or  pro- 
ceeding shall  be  commenced  and  maintained 
befoie  any  court  or  Judge  to  prevent  or  re- 
strain the  collection  of  any  tax  or  part  there- 
of, or  to  recover  any  such  tax  previously  paid, 
or  to  recover  the  possession  or  title  of  any 
property,  real  or  personal,  sold  for  taxes,  or  to 
invalidate  or  cancel  any  deed  or  grant  thereof 
for  taxes,  or  to  restrain,  prevent,  recover  or 
delay  any  payment  of  taxes,  the  true  and  just 
amount  of  taxes  due  upon  such  property  or 
by  such  person  if  In  dispute,  must  be  ascer- 
tained and  paid  Ijefore  the  judgment  prayed 
for  •  •  •."  And  section  4009  declares  that: 
"When  a  tender  of  money  is  alleged  in  any 
pleading  It  shall  not  be  necessai?  to  deposit 
the  m<»ey  in  court  when  the  pleading  is  tiled, 
but  It  shall  be  sufficient  if  the  money  Is  de- 
posited to  court  at  trial,  or  when  ordered  by 
the  court."  When,  therefore,  the  petitioners, 
as  averred  to  the  petition,  had  "tendered  the 
amount  admitted  to  be  due,  less  said  forty-five 
per  cent,"  and  the  defendant  treasurer  had 
"refused  to  receive  the  said  sum  unless  the 
amount  clatoied  as  due  under  said  levy  of 
forty-five  per  cent,  is  also  paid,  and  that  he 
had  notified  the  defendanU  that  they  need  not 
make  any  further  tender,  and  that  be  would 
refuse  the  tender,  and  would  not  accept  pay- 
ment  except  of  th«  whole  tax,  or  the  one-half 
<^  said  whole  tax,  includtog  said  forty-five  i»er 
coat,"  and  this  averment  is  not  denied  by  the 
answer,  but  it  is  admitted  therein  that  "the 
tender  was  made  aa  alleged,"  but  that  "it  was 
not  k«pt  good  by  bringing  the  money  toto 
court,"  no  legal  or  equitable  issue  Is  proffered 
by  the  defendant  on  this  subject,  because  the 
statute  does  not  require  any  such  payment  on 
the  "true  and  Just  amount  of  taxes  due,"  ex- 
cept "l>efore  the  judgment  prayed  for,"  and 
because,  "when  a  tender  of  mmey  is  alleged 
in  any  pleading,"  It  is  "not  necessary  to  de- 
posit the  money  to  court  when  the  pleading  is 
filed,  but  it  shall  be  sufficient  if  the  money  is 
deposited  to  court  at  trial,  or  when  ordered 
by  the  court."  No  Judgment  has  l)een  entered 
as  prayed  for,  nor  has  any  order  of  the  court 
been  passed  whereby  It  has  become  incum- 
bent upon  the  plaintiffs  to  make  or  aver  any 
tender  other  or  further  than  that  which,  as 
admitted  by  the  irieadings,  the  treasurer  has 
refused  "to  receive  unless  the  amount  claim- 
ed by  htan  as  due  under  said  levy  of  forty-five 
per  cent  is  also  paid."  Chicago,  B.  &  Q.  R. 
Co.  T.  Board  of  Com'rs  (Kan.  Sup.)  30  Pac 
lOU;  Dorsey  v.  Barbee,  12  Am.  Dec.  296; 
Loughborough  r.  McNevto,  74  Cal.  250,  14 
Pac.  369,  and  15  Pac  773;  Kortright  v.  Cady, 
21  N.  Y.  845,  840.  And  the  positive  refusal 
of  the  treasurer  to  receive  that  part  of  the 
taxes  admitted  by  the  platotiffs  to  be  due  un- 
less the  whole  was  paid,  toduding  the  part 
claimed  to  be  illegal,  is  a  waiver  of  further 
tender.    It  is  snfflcient,  under  these  drcum- 


stanees,  for  the  plaintiffs  to  deposR  tbe  money  ' 
In  court  when  ordered  by  tbe  court    Dorsey 
V.  Barbee,  12  Am,  Dec.  206;  Brewer  v.  Flem- 
ing, Bl  Pa.  St  102 ;  Lacy  v.  Wilson,  24  Midi. 
479. 

It  is  also  argued  that  the  plaintiffs  in  error 
are  too  late  with  their  proceeding,  that  they 
are  guilty  of  laches,  and  that  their  proper 
resort  would  have  been  a  writ  of  prohibition 
directed  against  the  county  clerk,  to  prevent 
him  from  obeytog  the  order  of  the  territorial 
board  of  equalization;  and  it  is  also  argued 
that  the  remedy  by  toj  unction  here  sought 
should  have  coupled  the  sheriff  as  a  defend- 
ant inasmuch  as  the  actual  seizure  of  the 
property  under  the  tax  levy  and  upon  war- 
rants for  the  collection  of  unpaid  taxes  would 
have  been  in  bis  bands  for  execution,  and 
that  therefore,  the  plaintiffs  to  errw  are  both 
too  late,  inasmuch  as  they  liave  not  proceed- 
ed against  the  county  clerk  to  prohibit  him 
from  extending  the  taxes  upon  the  rolLs, 
which  extension  made  tbe  taxes  complained 
of  a  lien  upon  the  plaintiffs'  property,  and  too 
soon,  inasmuch  as  the  remedy  by  injunction 
is  sought  against  tbe  treasurer,  who  Is  him- 
self enforcing  the  payment  of  the  taxes  com- 
platoed  of,  in  the  manner  of  an  executive  of- 
ficer, whose  official  duty  and  function  it  is  to 
sell  the  land  or  property  upon  which  taxes 
remain  unpaid.  Neither  contention  can  be 
Bustatoed.  The  statute  is  not  capable  of  mis- 
interpretation. Its  language  is  explicit  de- 
claring as  It  does  in  section  4143  of  the  Stat- 
utes of  Oklahoma  of  1883  that:  "An  injunc- 
tion may  be  granted  to  enjoto  tbe  illegal  levy 
of  any  tax,  charge  or  assessment  or  the  col- 
lection of  any  illegal  tax,  charge  or  assess- 
ment or  any  proceeding  to  enforce  the  same." 
When  the  taxes  complatoed  of  were  extended 
on  tbe  tax  lulls  of  the  county  tbey  became 
both  a  "charge"  and  an  "assessment"  Stoce 
It  is  the  duty  of  tbe  sheriff  to  collect  the  taxes 
of  tbe  county,  and  tbe  statute  prohibits  in 
specific  terms  "tbe  collection  of  any  illegal 
tax,  charge  or  assessment,  or  any  proceeding 
to  enforce  the  same,"  if  the  taxes  complained 
of  are  illegal,  and  constitute,  as  they  do,  a 
cliarge  and  assessment  upon  the  property  of 
the  plaintiffs,  it  is  thus  declared  that  such 
taxes  may  be  enjoined  <m  account  of  their  il- 
legality, and  because  they  are  a  cliargc  and 
assessment;  and,  if  this  is  so,  an  injimc-tion 
may  lie  against  any  officer  by  whose  hands  at 
the  time  the  remi>dy  by  injunction  is  sought 
"the  collection  of  tbe  illegal  taxes"  Is  con- 
templated, or  in  whose  hands  the  cliarge  or 
assessment  subsists.  Not  only  so,  but,  the 
treasurer  himself  failing  to  make  the  collec- 
tion, tbe  next  step  to  be  taken  by  him  would 
be  to  Issue  his  warrant  to  the  sheriCT,  under- 
taking to  authorize  the  collection,  and  the  is- 
suance of  such  a  warrant  would  be  "a  pro- 
ceeding to  enforce  the  same,"  and  such  pro- 
ceeding may,  to  the  exiu-ess  language  of  the 
statute,  be  enjoined;  so  that  the  remedy  of 
tbe  plaintiffs  is  rightfully  against  any  officer 
Who  participates  to  the  Illegal  levy  of  any 
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tax,  cbarge,  or  assessment,  or  In  the  collec- 
tion of  any  such  tax,  or  In  any  proceeding  to 
enforce  tbe  same,  and  may  therefore  be 
against  tbe  treasurer,  while  the  matter  la  In 
his  control,  Just  as  It  would  be  against  the 
sheriff  if  the  matter  had  passed  into  his 
hands;  and  the  remedy  sought  is  therefore 
neiliter  too  early  nor  too  late.  Cummings  T. 
Bank,  101  U.  S.  156. 

And  the  disposition  of  these  questions  brings 
us  to  the  consideration  of  the  case  upon  its 
merits,— that  is,  as  to  the  power  of  the  terri- 
torlal  board  of  equalization,  under  section 
5624  of  the  Statutes,  to  raise  tbe  values  placed 
upon  all  the  property  in  the  territory  by  the 
legal  assessors,  and  to  Increase  thereby  the 
total  amount  of  the  assessable  property  in  the 
territoiy,  while  sitting  as  a  territorial  board 
of  equalization;  and  upon  this  proposition  the 
case  couies  on  upon  a  petition  for  rehear- 
ing; and  upon  this  proposition  this  court  held, 
by  a  majority  of  its  members,  in  the  case  of 
Wallace  v.  Bullen  (Sept.  Term,  1896)  52  Pac. 
954,  In  an  elaborate  opinion  filed  therein,  that 
the  territorial  board  at  equalization  had  the 
power  claimed  for  it  by  tbe  defendants  in 
error  in  this  case,  and  thereupon  determined 
this  case,  also,  in  accordance  with  those  yiews. 
The  Judge  who  Is  now  writing  the  opinion  of 
tbe  court  upon  the  petition  for  rehearing  in 
this  case  prepared  and  filed  at  the  time  an 
opinion  dissenting  from  the  views  of  the  court, 
and  will  now  proceed  to  discuss  the  question 
in  accordance  with  the  dissenting  views  then 
expressed,  and  substantially  in  the  same  terms. 

To  the  statement  of  facts  as  they  appear 
in  the  pleadings  it  is  but  fair,  and  necessary 
to  the  full  comprehension  of  the  issues  in- 
volved in  this  case,  of  its  origin,  and  to  the 
far-reaching  Importance  of  it,  to  add  a  fact 
not  directly  appearing  in  the  pleadings  or  of 
record  in  this  particular  case,  but  appearing 
to  the  court  in  tbe  record  of  the  case  of  J.  M. 
Lee,  County  Treasurer,  and  Mott,  McDowell, 
and  Meek,  County  Commissioners  of  King- 
fisher County,  T.  A.  Mehew  et  al..  Involving 
the  right  of  the  board  of  county  commission- 
ers, while  sitting  as  a  board  of  equalization, 
to  raise  the  aggregate  valuations  returned  to 
them  upon  the  assessment  rolls  of  tbe  town- 
ships of  that  county,  respectively,  which  was 
argued  and  submitted  In  connection  with  this 
case.  The  fact  referred  to  is  that  the  board 
of  county  commissioners  of  Kingfisher  county, 
sitting  as  a  board  of  equalization,  in  18&5,  un- 
dertook to  determine  the  aggregate  amount  of 
property  in  Kingfisher  county  by  adding  to  the 
aggregate  amount  ascertained  and  returned  by 
the  various  assessors  of  that  county  to  the 
county  clerk  of  Klngtlsher  county  an  addi- 
tional amount  made  up  by  adding  to  the  ag- 
gregate valuation  45  per  cent,  thereof.  The 
increased  sum  so  ascertained  was  forwarded 
by  the  clerk  of  Kingfisher  county  to  the  au- 
ditor of  tbe  territory  of  Oklahoma,  and  con- 
stituted the  amount  which  the  territorial  b:)ard 
of  equalization  acted  upon  when  it  undertook 
to  ascertain  the  aggregate  amount  of  property 


In  the  territoty  for  the  purposes  of  taxation. 
The  valuation  of  property  In  KingOsber  comi- 
ty, as  thus  ascertained  and  returned  by  th« 
board  of  equalization  of  that  coimty,  was  tbe 
standard  by  which  all  the  property  in  the  ter- 
ritory was  by  the  territorial  board  estimated 
ton  the  purposes  of  taxation,  and  upon  which 
action  of  that  board  was  taken.  While,  there- 
fore, the  result  of  the  action  of  the  board  ot 
equalization  of  the  territory  was  to  raise  the 
total  valuation  of  the  property  in  Logan  coun-' 
ty,  for  the  purposes  of  taxation,  43  per  cent.. 
It  did  in  fact  act  upon  a  standard  of  valuation 
ascertained  by  taking  the  aggregate  values  in 
Kingfisher  county,  which  had  already  been 
raised  45  per  cent,  by  the  board  of  coanty 
commissioners  of  that  county,  and  consequent- 
ly adopting  as  a  standard  of  valuation  for  the 
whole  territory  the  aggregate  values  as  re- 
turned by  the  total  sum  of  values  as  found  by 
the  various  assessors  of  Kingfisher  county,  and 
by  adding  thereto  the  increase  of  45  per  cent. 
made  by  the  board  of  county  commissioners  of 
that  county,  and  the  additional  increase  of  45 
per  cent  made  by  the  territorial  board  of  equal- 
ization, or  a  total  increase  of  90  per  cent  upon 
the  amountascertained  by  tbe  assessors  of  King- 
fisher county.  While  the  action  of  tbe  terri- 
torial board  of  equalization  added  by  tbeaa 
means,  as  they  did,  to  the  aggregate  amount 
of  all  property  In  the  territory  of  Oklahoma 
as  ascertained  by  the  assessors,  namely,  $28,- 
000,000,  the  additional  sum  of  more  than  $11,- 
000,000,  which  raised  the  total  valuation  of 
property  in  tbe  territory  of  Oklahoma,  for  the 
purposes  of  taxation,  to  the  sum  of  $39,279,- 
000,  the  territorial  board  of  equalization  took 
for  a  starting  point  not  the  aggregate  amount 
of  values  returned  by  the  assessors  in  any  one 
county  of  the  territory,  but  a  starting  point 
which  had  already  been  inflated  by  the  action 
of  the  board  of  county  commissioners  of  King- 
fisher county  to  the  extent  of  43  per  cent  of 
tbe  aggregate  assessment  and  valuation  of  that 
county  made  by  the  assessors  thereof.  Tbe 
result  was,  as  is  apparent  to  raise  the  value 
for  the  purposes  of  taxation  of  all  property  in 
tbe  territory,  not  by  the  total  sum  of  35  per 
cent.  uiMO  the  taxpayers  of  Logan  county, 
and  indeed  upon  the  taxpayers  throughout  the 
territory,  as  fixed  by  tbe  assessors,  but  to 
raise  it  in  a  much  greater  proportion,  which 
there  is  no  means  of  ascertaining  by  means  of 
any  figures  or  computations  furnished  to  us  In 
this  case.  Tbe  vast  importance  of  the  case  to 
every  taxpayer  in  the  territory  Is  thus  ap- 
parent 

I  have  examined  a  multitude  of  cases  from 
many  states  in  the  Union  involving  the  qnes- 
tlon  now  under  consideration,  but  hare  in  no 
case  found  any  exercise  or  attempted  exercise 
of  Jurisdiction  by  state  or  territorial  boards  of 
equalization  to  be  compared  in  magnitude 
with  the  Jurisdiction  sought  to  be  exercised  by 
such  boards  of  equalization  as  the  one  now 
under  consideration.  The  proposition  upon 
which  this  action  is  based,  and  which  lias  been 
sanctioned  by  tlie  cour^  la  that  tbe  territorial 
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board  of  equalization  Is  not  only  authorized 
and  empowered  to  equalize  the  aggregate  vai- 
oes  of  property  as  retarned  from  the  Tarious 
counties  of  the  t«Tltory,  and  to  bring  them 
to  a  common  standard,  or  to  establish  a  just 
relation  between  them,  but  that  it  may  raise 
the  aggregate  valuation  of  all  property  In  the 
territory.  We  cannot  give  assent  to  this  prop- 
osition. The  different  states  of  the  Union 
have  adopted  systems  of  taxation  and  equali- 
zation alike  hi  their  general  features,  but 
unlike  in  their  details.  In  some  of  the  states 
the  function  of  valuing  is  performed,  not  whol- 
ly by  local  assessors,  who  come  in  contact 
with  the  Individual  taxpayer,  receive  his  re- 
turn of  property,  and  thus  estimate  Its  value, 
but  by  township  boards,  to  which  their  re- 
turns are  made,  and  who  co-operate  with  them, 
or  sit  as  boards  of  review  and  correction,  with 
authority  to  make  changes  in  values,  and  is 
shared  also  by  the  boards  of  county  commis- 
sioners, who  are  authorized  to  review  and  cor- 
rect the  returns  of  the  local  assessors  and  the 
township  boards,  and  are  charged  with  the 
duty  of  valuing,  as  well  as  with  the  duty  of 
equalizing  values  already  ascertained;  while 
In  others.  stUl,  the  function  and  duty  of  valu- 
ing are  confined  to  the  township  and  city  as- 
sessors, with  appeal  to  the  boards  of  equaliza- 
tion of  the  townships,  respectively,  who  are 
authorized  to  finally  value  individual  assess- 
ments. In  this  latter  class,  when  the  assess- 
ors have  assessed  the  property  of  thehr  re- 
spective townships  or  cities,  and  have  return- 
ed their  assessments  to  the  township  or  city 
boards  of  equalization,  and  when  the  town- 
ship and  city  boards  of  equalization  and  re- 
view have  concluded  their  work,  thenceforth 
the  boards  of  county  commissioners  and  state 
boards  of  equalization  are  charged  with  the 
function  of  equalizing,  alone.  The  system  es- 
tablished hi  this  territory  belongs  to  the  latter 
class. 

It  is  provided  in  section  6  of  the  organic 
act  of  the  territory  that  "all  property  sub- 
ject to  taxation  shall  be  taxed  in  propor- 
tion to  its  value."  And  in  the  Statutes  of 
Oklahoma  of  1893,  hi  section  6068,  It  is  pro- 
vided that:  "The  several  township  and  city 
assessors  shall  meet  at  the  county  scat  of 
their  respective  counties  on  the  second  Mon- 
day of  January  in  each  j'car  and  agree  upon 
an  equalized  cash  basis  of  valuation  of  such 
property  as  they  may  be  called  upon  to  as- 
sess." And  in  chapter  70,  art.  2,  of  the 
Statutes,  on  "Revenue,"  It  is  provided  that: 
"Sec.  5580.  The  territorial  auditor,  treasurer 
and  attorney  general  shall  provide  for  the 
use  of  the  assessor  ♦  *  •  blank  forms 
for  the  listing  and  assessments  of  all  prop- 
erty, and  such  Instructions  as  shall  be  need- 
ful to  secure  full  and  uniform  assessment 
returns,"— and  that  the  assessor  should  be 
furnished  with  them.  Section  5583  of  the 
Statutes  provides  that:  "All  taxable  prop- 
erty, real  and  personal,  shall  be  listed  and 
assessed  each  3'ear  •  •  •  Including  all 
property  owned  on  the  first  day  of  Febru- 
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ary  on  that  year,  and  In  case  of  stocks  of 
goods,  wares  and  merchandise,  and  the  per- 
sonal  property  of  banks  and  banking  institu- 
tions, including  money  loans,  discounts  and 
credits,  the  statement  shall  Include  the  aver- 
age amount  of  the  same  for  the  preceding 
year  ending  on  February  first.  And  in  or- 
der to  make  the  assessment,  such  assessor 
shall  demand  from  each  person  and  firm, 
and  from  the  president,  cashier,  treasurer  or 
managing  agent  of  each  corixtration,  associa- 
tion or  company  within  his  county,  a  state- 
ment under  oath  or  affirmation,  of  all  the 
.'eal  estate  within  the  county,  and  personal 
property  owned  by,  claimed,  or  In  the  use, 
possession  or  control  of  such  person,  firm, 
corporation,  association  or  company,  wheth- 
er held  by  the  party  sworn,  for  himself  or 
as  agent  for  another,  and  shall  set  out  in  such 
sworn  statement  an  itemized  account  of  all 
classes  of  property,  by  this  act  defined  aa 
subject  to  assessment,  by  him  so  held  or 
controlled."  In  case  of  the  failure  of  such 
person,  etc.,  "to  give  under  oath  or  affirma- 
tion" the  statement  required  by  this  section, 
the  assessor  shall  ascertain  and  estimate  the 
"amount  and  cash  value,"  and  list  the  same 
accordingly.  It  is  further  provided  in  sec- 
tion 5586  that:  "The  assessor  may  place  a 
different  value  on  the  property.  If  he  Is  sat- 
isfied that  the  value  so  given  Is  not  correct; 
but  in  case  he  raise  the  assessment,  he  shall 
give  to  the  person  listing  the  same  a  copy  of 
the  schedule  showing  such  Increase;  and 
the  assessor  shall  seek  to  have  assessed  the 
same  classes  of  property  at  a  uniform  value 
throughout  the  county."  It  Is  provided  In 
section  5587  that:  "The  assessor  shall  take 
and  subscribe  an  oath  •  •  *  and  attach 
It  to  the  assessment  roll  ♦  •  *  swearing 
that  the  value  of  all  property,  moneys  and 
credits,  of  which  a  statement  has  been  made 
and  verified  by  the  oath  of  the  person  re- 
quired to  list  the  same,  is  hereby  truly  re- 
turned *  •  •  and  that  I  have  diligently 
and  to  the  best  means  In  my  power  en- 
deavored to  ascertain  the  true  amount  of 
value;  and  that,  as  I  verily  believe,  the  full 
value  thereof  is  set  forth  in  the  above  re- 
turns." It  is  provided  in  section  5588  that: 
"Any  person  placing  a  false  value  thereon" 
(upon  such  taxable  property)  "shall  be  deem- 
ed guilty  of  perjury."  Section  6593  provides 
that:  "An  assessor  who  assessed  property  at 
less  than  its  cash  value  shall  be  guilty  of  a 
misdemeanor  and  punished  by  a  fine  of  not 
less  than  five  hundred  dollars  and  by  impris- 
onment In  the  county  jail  for  not  less  than 
three  months,  nor  more  than  six  months." 
Aside  from  the  provisions  contained  In  ar- 
ticle 2,  thus  recited,  section  5618  provides 
that:  "On  or  before  the  first  Monday  of  May 
annually,  the  several  county  or  township  as- 
sessors shall  make  out  and  deliver  to  the 
county  clerks  an  assessment  roll  *  *  *" 
together  with  "the  assessed  value  thereof." 
Under  article  6,  "County  and  Township 
Boards  of  Equalization,"  It  Is  provided  (sec- 


Digitized  by 


Google 


1090 


^  PACIFIC  RBPORTEB. 


(OU. 


ttona  0620,  5621)  that:  "Sec.  5620.  The  town- 
ship assessor,  or  township  clerk,  and  town- 
ship treasurer,  shall  compose  the  board  of 
equalization  for  each  township;  the  town  or 
city  assessor,  mayor  or  president  of  the 
board  of  trustees,  and  city  clerk,  shall  com- 
pose the  board  of  equalization  for  cities, 
towns  and  villages,  and  said  boards  shall 
meet  on  the  third  Monday  in  April  of  each 
year  to  hear  all  complaints  of  persons  who 
fed  aggrieved  by  their  assessments,  and 
the  decision  of  said  board  shall  be  final  as 
to  Individual  assessments.  Sec.  5621.  The 
board  of  county  commissioners  of  each  coun- 
ty shall  constitute  a  board,  or  a  majority  of 
the  members  thereof,  shall  hold  a  session  of 
not  less  than  two  days  at  the  county  seat, 
commencing  on  the  first  Monday  of  June  in 
each  year,  for  the  purpose  of  equalizing  the 
assessment  roll  In  their  coimty  between  the 
different  townships."  Under  article  7  ("Ter- 
ritorial Board  of  Equalization"),  I  5624,  as 
amended  by  an  act  of  the  legislature  ap- 
proved March  8,  1896,  it  is  provided  that: 
"The  governor,  territorial  auditor  and  secre- 
tary, shall  constitute  the  territorial  board  of  j 
equalization,  and  said  board  of  equalization  | 
shall  hold  a  session  at  the  capital  of  the  i 
territory,  commencing  on  the  third  Monday 
of  June  in  each  year;  and  It  shall  be  the 
duty  of  said  Iroard  to  examine  the  various 
county  assessments  and  to  equalize  the  same, 
and  to  decide  upon  the  rate  of  territorial  tax 
to  be  levied  for  the  current  year,  together  with 
any  other  genera]  or  special  territorial  taxes  re- 
quired by  the  law  to  l>e  levied,  and  to  equalize 
the  levy  of  such  taxes  throughout  the  territory. 
And  shall  therefrom  find  the  percentage  that 
must  be  added  to  or  deducted  from  the  assessed 
value  of  each  county,  and  shall  then  order  the 
percentage  so  found,  to  be  added  to  or  subtract- 
ed from  the  assessed  values  of  each  of  the  vari- 
ous counties  in  the  territory,  and  shall  no- 
tify the  various  county  clerks  of  the  percent- 
age so  ordered  to  be  added  to  or  subtracted 
from  the  valuation  of  property  in  their  re- 
spective counties.  It  shall  then  be  the  duty 
of  the  various  county  clerks  to  add  to  or  de- 
duct from  the  total  value  of  the  property  as- 
sessed to  each  party  the  percentage  so  order- 
ed and  collect  the  taxes  accordingly.  Said 
board  shall  assess  the  rolling  stock  of  rail- 
roads and  all  other  property  not  otherwise 
provided  for."  These  are  the  provisions 
made  In  the  statutes  of  the  territory  for  the 
purpose  of  ascertaining  the  value  of  property 
in  the  territory  for  the  puriwse  of  taxation. 
If  the  county  commissioners  are  authorized  to 
equalize  the  assessment  roll  of  their  various 
counties,  and  if  the  territorial  board  of  equal- 
ization have  any  authority  to  raise  the  ag- 
gregate amount  of  property  In  the  territory 
over  and  above  the  amounts  returned  to  the 
auditor  of  the  territory  In  the  assessment 
rolls  by  the  county  clerks  of  the  various 
counties,  that  power  must  be  found  in  the 
two  sections  last  recited,— sections  5621  and 
5624  aa  amended.     By  section  6622  it  is  pro- 


vided that  the  couifty  derk  of  the  connty 
Bhall  be  clerk  of  the  board  of  equalization 
for  the  county,  and  by  section  6623  that  **»i' 
soon  as  practicable  after  the  assessment  rolls 
are  equalized  and  corrected,  as  provided  in 
the  two  preceding  sections,  and  before  the 
third  Monday  in  June  next  ensuing,  the  coun- 
ty clerk  shall  make  out  an  abstract  thereof 
containing:  [Here  follows  a  description  of 
the  dlCterent  kinds  of  property.]  Which  ab- 
stract the  clerk  is  directed  to  transmit  with- 
out delay  to  the  auditor  of  the  territory  and 
the  county  commissioners  are  authorized  to  di- 
rect the  clerk  to  add  to  the  above  list  of  items 
such  other  items  as  they  may  deem  advis- 
able." It  will  be  seen  from  the  recitation  of 
the  statutes  thus  made  that  It  is  not  only  pro- 
vided by  the  organic  act  that  "property  sub- 
ject to  taxatlMi  shall  be  taxed  in  proportion 
to  its  value,"  but  that  an  exact  mode  Is  pre- 
scribed by  which  that  value  shall  be  ascer- 
tained. The  individual  owner  must  under 
the  law,  return  "a  sworn  statement  of  an  item- 
ized account  of  all  classes  of  his  property,  un- 
der oath."  The  assessor  Is  a  local  oflBcer.  He 
resides  in  the  township  or  city  where  the 
taxpayer  and  property  are  located.  He  is 
elected  by  the  voters  of  the  township.  The 
purpose  of  the  law  and  the  presumption  are 
that  he  Is  especially  qualified  to  Judge  of  and 
to  estimate  the  value  of  property  in  his  town- 
ship. He  Is  In  a  situation  to  be  so  InformedL 
The  law  requires  that  "he  shall  ascertain  and 
estimate  from  the  liest  information  that  he 
can  obtain,  the  amount  and  cash  value  of  all 
the  species  of  property  required,"  and  It  is  his 
duty  'to  seek  to  Itave  assessed  the  same 
classes  of  property  at  a  uniform  value 
throughout  the  county."  And  before  return- 
ing his  assessment  roll  to  the  county  clerk  he 
must  attach  to  It  his  oath,  by  which  he  has 
sworn  "to  ascertain  the  true  amount  of  value 
and  that  he  has  returned  the  full  value  there- 
of, as  set  forth  In  the  above  returns."  If  any 
person  has  willfully  returned  under  oath  a 
"false  list  of  his  taxable  property,"  or  places 
"a  false  value  thereon,"  he  is  deemed  guilty  of 
perjury,  and  a  heavy  penolt}-  Is  Imposed  ui>on 
an  assessor  "who  shall  have  assessed  prop- 
erty at  less  than  its  cash  value."  To  do  that 
is  made  a  criminal  ofFense.  punishable  with  fine 
and  Imprisonment.  Values  are  thus  ascer- 
tained, and  nowhere  In  the  statute  can  any 
provision  be  found  by  which  the  board  of 
county  commissioners  or  the  territorial  board 
of  eqtiallzatlon  are  charged  with  the  duty,  or 
in  any  way  authorized  or  empowered,  to  as- 
sume the  function  of  fixing  values,  or  of  rais- 
ing the  aggregate  values  on  the  assessment 
rolls  as  returned  to  the  county  clerk  by  tbe 
local  assessors,  unless  such  authority  is  found 
hi  sections  5621  and  5624,  above  recited.  Un- 
der the  statutes  of  tills  territory  quoted  at>ove, 
the  duty  and  power  of  assessment  and  valua- 
tion cease  with  the  assessor  and  the  review 
of  his  work  by  the  township  board.  No 
means  are  provided  to  the  hoard,  of  county 
commissioners  or  to  the  territorial  board  of 
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equalization  whereby  values  of  property  can 
be  ascertained.  When  tlie  local  as.«e.<!Sor8,  aft- 
er dlaohargrlng  their  duty,  have  made  up  their 
assessment  rolls  and  returned  them  to  the 
county  clerlis,  they  have,  therefore,  made  out 
a  prima  facie  case  by  which  "the  true  ca.sh 
value"  has  been  a.«certained  of  all  the  prop- 
erty in  their  respective  townships.  The  Indi- 
vidual owner  has  returned  and  sworn  to  his 
property.  The  assessor  has  used  the  best  lo- 
cal knowledge  and  Information  to  ascertain 
and  estimate  the  true  cash  value,  and  has  re- 
turned "the  true  amount  of  value"  In  his 
township,  and  the  "full  value  thereof,"  under 
oath.  Unless  the  board  of  county  commis- 
sioners or  the  territorial  board  of  equalization 
are  authorized  to  call  witnesses  and  to  tal^e 
testimony,  they  can  have  no  knowledge  of  the 
facts  upon  which  to  act,  which  would  enable 
them  to  set  aside  the  total  sum  of  values  thus 
ascertained.  To  undertake  this  Jurisdiction 
tlie  board  sits  for  the  discharge  of  the  func- 
tion in  a  room  In  the  capital  city  of  the  ter- 
ritory, and,  without  any  information  furnished 
to  them  by  any  method  prescrilied  by  the  law, 
undertake  to  say,  without  evidence,  that  the 
individual  taxpayers  of  tlie  territoi-j-  have 
sworn  falsely  in  making  out  their  lists  and 
returning  them  to  the  local  assessors,  and  that 
the  local  assessors  have  individually  and  re- 
sj>ectlvely  sworn  falsely  in  making  out  their 
returns.  They  have  nothing  before  them  upon 
which  to  act  except  an  "abstract"  of  the  "as- 
sessment rolls"  which  has  been  transmitted  to 
tiie  auditor  of  the  ten-itory.  That  abstract 
forms  the  subject  of  their  consideration.  To 
such  information  as  they  are  thus  furnished 
tvltb  they  are  compelled  to  confine  their  atten- 
tion, in  the  absence  of  testimony  which  the 
statute  does  not  enable  them  to  take;  and  they 
liave  thus  assumed  to  say,  upon  their  indi- 
vidual and  uninformed  judgments,  that  all 
of  tiie  assessors  of  Uie  territory,  and  that  all 
of  the  taxpayers  in  the  territory,  have  been 
mistaken  and  have  sworn  falsely,  and  that 
the  property  of  the  territory  has  not  been 
truly  assessed,  and  that  they,  the  tioard  of 
equalization,  by  the  statute  authorized  no 
furtlier  tlian  to  "examine  the  various  county 
assessments  and  to  equalize  the  same  and  to 
decide  upon  the  rate  of  territorial  taxes  to  be 
levied  for  the  cun-ent  year,  and  to  equalize 
the  levy  of  such  taxes  tiuvughout  the  terri- 
tory, and  to  find  ttie  percentage  that  shall  be 
added  to,  or  deducted  from,  the  assessed 
value  of  such  county,  and  to  then  order  the 
percentage  so  found  to  be  added  to  or  snb- 
tracted  from  the  assessed  values  of  each  of 
the  various  counties  of  the  territory,"  have 
the  power  and  authority  over  the  property 
and  taxpayers  of  the  territory,  while  there  is 
thus  no  information  given  to  them  upon 
which  to  act,  save  the  abstracts  furnished  to 
the  auditor,  and  while  thus  uninformed  to 
nay  and  to  assume  jurisdiction  to  determine 
what  shall  be  the  final  and  aggregate  amount 
of  property  in  the  territory  for  the  purposes 
of  taxation. 


It  cannot  be  assumed  that,  because  the  pow- 
er to  raise  the  aggregate  amount  of  property 
In  the  territory  is  noi  denied  to  the  territorial 
board  of  equalization,  the  board  therefore  had 
the  authority  to  make  such  raise,  and  to  par- 
ticipate in  fixing  the  values  of  property  In  the 
territory.  It  cannot  he  assumed  that,  because 
tlie  board  of  equalization  Is  a  part  of  what 
may  lie,  for  the  purposes  of  iUusti'atlon,  called 
the  "machinery  of  taxation,"  therefore,  as  a 
part  of  such  machinery,  it  may  perform  any 
function  which  may  be  committed  to  any  oth- 
er part  of  tliat  machinery.  It  cannot  be  as- 
sumed, in  tlie  pre.senee  of  such  testimony  as 
Is  afforded  by  the  values  and  lists  of  property 
returned  under  oath  by  the  individual  owner 
and  taxpayer,  and  In  the  presence  of  the  sworn 
returns  made  by  the  assessors,  and  in  the  face 
of  and  against  the  returns  made  by  the  town- 
ship boards  of  equalization,  that  the  taxpayer 
and  the  assessor  have  not  succeeded  in  fixing 
the  value  of  property  at  Its  true  cash  value. 
It  cannot  be  assumed  that,  because  the  board 
of  equalization  has  undertaken  to  state  what 
is  the  true  cash  value  of  property  In  the  ter- 
ritory. In  the  face  of  the  evidence  furnished 
to  it  by  the  "abstract  of  assessment  rolls,"  It 
has  any  authority  or  Jurisdiction  to  ascertain 
what  is  the  true  cash  value  of  the  property  of 
the  territory.  While  the  figure  of  speech  may 
be  admitted,  for  the  purpose  of  imagiuative 
description,  that  the  board  of  equalization  is 
a  part  of  the  machinery  of  taxation,  it  cannot 
be  assumed,  in  anywise  correctly,  that  it  is 
a  constituent  part  of  the  machinery  for  fixing 
the  valuation  of  proi>erty  for  the  purpose  of 
taxation.  Xor  can  It  be  assumed  that  the 
territorial  board  of  equalization  can  partici- 
pate in  the  function  of  fixing  the  value  of 
property  In  the  territory  because  it  has  not 
been  expressly  prohibited  from  doing  so  by  the 
statute.  That  is  not  the  rule  nor  the  mode 
of  reasoning  which  I  think  this  court  should 
follow.  I  understand  the  rule  to  be.  In  a  case 
like  this,  that  no  authority  exists  except  that 
which  is  plainly  provided  for  in  the  statute, 
or  which  must,  by  the  necessities  of  reason- 
able inference,  be  deduced  from  the  statute. 
The  board  of  equalization  has  statutory  and 
special  Jurisdiction  alone,  and  that  Jurisdlc> 
tion  must  be  strictly  pursued  in  conformity 
with  the  very  terms  of  the  statute  In  which 
It  is  given.  It  has  no  general  Jurisdiction. 
Nothing  is  presumed  In  Its  favor.  And  In  a 
case  of  the  ktnd  before  us,  where  a  Jurisdiction 
Is  attempted  to  be  ex^clsed  to  increase  the 
amount  of  taxes  which  shall  be  taken  from  the 
citizen,  the  rule  Is  emphatic  and  should  not 
be  transgressed.  Whatever  goes  beyond  this 
is  invalid  and  without  authority.  "It  has 
been  truly  said  that,  where  the  law  gives  a 
si>eclal  Jurisdiction  to  any  body  of  men,  It 
must  be  strictly  pursued.  Courts  of  Justice 
are  bound  to  watch  their  conduct  narrowly 
and  investigate  It  minutely.  The  peace  of  so- 
ciety and  the  security  of  property  are  intl-^ 
mately  connected  with  and  depeud  upon  sucli' 
Inquiries.    Can  any  man  be  safe  In  the  ten- 
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ore  of  hia  landa  If  they  are  liable,  at  the  will 
and  pleasure  of  county  commissioners,  to  be 
■oM  through  partiality  or  caprice,  without 
treading  in  the  path  of  their  duty  as  sworn 
public  officers  r'  Black,  Tax  Tit  ^  ISS,  citing 
Wlster  T.  Kajnmerer,  2  Teates,  100.  "The 
state  board,  like  the  county  and  district 
boards,  Is  a  mere  creature  of  the  statute,  and 
can  exercise  no  authority  but  such  as  the  stat- 
ute confers."  And  one  has  within  its  sphere 
the  same  power,  and  is  limited  by  the  same 
restrictions,  as  the  other.  Hamilton  t.  State, 
8  Ind.  456.  "The  board  has  whatever  power 
is  conferred  by  the  statutes  on  that  subject, 
and  no  other.  The  power  which  It  possesses 
must  be  exercised  In  the  mode  prescribed  by 
statute,  and  in  no  other.  The  mode  In  such 
cases  Is  the  measure  of  the  power."  Desty, 
Tax'n,  1241,  citing  Parement  Oa  T.  Painter, 
85  Cal.  009;  Cooiey,  Tax'n,  470.  "The  stat- 
ute, having  specifled  what  they,  the  board  of 
equalization,  might  do,  necessarily  excludes 
every  other  power."  Orr  v.  State  Board 
(Idaho)  S  Pac.  420.  The  principle  la  too  well 
established  to  require,  or  perhaps  even  to  per- 
mit the  citation  of  authorities.  It  applies  as 
well  to  state  or  territorial  boards  of  equaliza- 
tion as  It  does  to  those  of  the  city  or  county. 
In  the  matter  of  taxation  the  officer  authorized 
must  not  exceed  the  specific  terms  of  his 
authority.  The  law  does  guard,  and  the 
courts  should  guard,  with  care  and  Jealousy, 
the  power  which  Is  exerclced  by  any  officer 
participating  In  the  exercise  of  the  powers  of 
taxation.  The  power  la  exercised  ex  parte. 
No  opportunity  is  given  to  the  taxpayer  to  be 
heard.  The  power  Is  liable  to  great  abuse, 
for  it  Is  exercised  by  those  who  are  dealing 
with  the  property  of  others.  No  Jurisdiction 
can  be  presumed  to  exist  in  the  officer  exer- 
cising the  authority.  He  la  strictly  limited  to 
the  terms  of  the  statute.  The  statute,  hav- 
ing specified  what  be  may  do,  necessarily  ex- 
cludes every  other  power.  No  matter  how 
great  or  small  the  sphere  of  action  of  a  board 
of  equalisation  may  lae,— whether  Its  scope 
is  that  of  the  city,  or  the  county,  or  of  the 
whole  state,— it  la  strictly  limited  by  the  law 
as  laid  down  in  the  statute.  If  any  discrimi- 
nation in  such  a  matter  were  permissible,  the 
law  would  regard  with  a  more  Jealous  scrutiny 
the  exercise  of  jurisdiction  by  a  board  of 
equalization  acting  under  the  statute  than  by 
one  which  acts  only  for  a  township  or  other 
subdivision  of  the  territory.  And  Inasmuch 
as  the  larger  boards  arje  more  liable  to  attempt 
the  exercise  of  Jurisdiction  which  does  not 
exist  in  them,  and  inasmuch  as  the  Injury  re- 
sulting from  their  erroneous  action  is  more 
far-reaching  than  in  the  caae  of  similar  boards 
acting  in  a  more  limited  sphere,  the  limita- 
tions of  the  law  should  be  applied  to  them 
with  at  least  equal  watchfulness  and  care. 

In  the  case  before  us  the  territorial  board 
of  equalization  acts  upon  abstracts  made  from 
the  assessment  rolls  furnished  to  the  auditor 
of  the  territory  by  the  county  clerks  of  the 
various  counties.    These  assessment  tolls  con- 


tain the  whole  snbject-matter  npon  which  it 
is  possible  for  that  board  of  equalization  to  act. 
They  contain  (being  abstracts  of  the  total  aa- 
sessment  rolls)  all  which  is  furnished,  or  ap- 
pears to  the  board,  of  the  aggregate  amount 
of  property  In  the  territory.  Upon  these  as- 
sessment rolls  and  the  aggregate  amount  of 
property  In  the  territory,  as  It  appean  from 
them,  the  board  is,  in  the  language  of  the 
statute,— section  5624,— "(1)  to  examine  the  va- 
rious county  assessments,  and  to  equalize  the 
same,  and  to  decide  upon  the  rate  of  terri- 
torial tax  to  be  levied  for  the  current  year, 
and  with  any  other  general  or  special  terri- 
torial taxes  required  by  law  to  be  levied;  and 
(2)  to  equalize  the  levy  of  such  taxes  through- 
out the  territory."  Is  any  authority  here  giv- 
en to  raise  the  amounts  as  they  appear  in  the 
"various  county  assessments,"  and  to  raise  the 
aggregate  amount  of  progerty  in  the  territory 
above  the  total  sum  as  it  appears  in  such  as- 
sessments? If  so,  the  power  must  be  drawn 
from  those  specifications  and  terms  of  the 
statute  which  denominate  this  board  to  bo 
a  board  of  equalization,  and  from  the  provi- 
sion that  its  purpose  Is  "to  equalize  the  assess- 
ment rolls"  and  to  "equalize  the  levy."  The 
plain  and  patent  meaning  of  the  word  "equali- 
sation," as  here  used,  is  to  take  the  average 
of  the  assessments  throughout  all  of  the  va- 
rious counties,  upon  the  aggregate  amounts 
ascertained  by  the  assessments,  and  to  see 
npon  these  rolls  that  the  counties,  respective- 
ly, stand  upon  an  equal  footing.  The  power 
Is  a  power  to  equalize  the  different  assess- 
ments of  values  from  the  various  counties 
constituting  the  aggr^ate  amount  of  property 
in  the  territory,  and  is  not  a  power  to  raise 
the  aggregate  amount  of  all  the  property  in 
the  territory.  And  so  similar  statutes  through- 
out the  United  States,  wherever  we  have  been 
able  to  find  and  examine  them,  have  annoan- 
ced  the  same  Interpretation  which  is  here  giv- 
en to  this  statute.  This  Interpretation  has 
been  many  times  adopted.  The  section  of  tho 
statute  providing  and  thus  limiting  the  Juris- 
diction of  this  board  to  that  of  "equalization" 
does,  in  its  dosing  sentence,  make  plain  the 
fact  that  no  pow»  was  committed  to  this 
board  to  assess  the  valuation  of  property  in 
the  territory;  for  nnder  that  dosing  sentence 
the  board  was  given  the  power  to  so  add  to 
values  of  a  particular  class  of  property,  for 
It  was  provided  that  the  "said  board  shall 
assess  the  rolling  stock  of  railroads  and  all 
other  property  not  otherwise  pro\  luod  for." 
And  the  leglshiture  In  passing  this  act  did 
therefore,  as  to  all  property  indnded  In  the 
"abstracts  of  assessment  rolls"  furnished  from 
the  various  counties  by  the  county  derlcs  there- 
of, give  to  the  board  the  authority  to  equalize 
only,  but  gave  to  the  board  the  power,  with 
reference  to  the  rolling  stock  of  railroads  and 
all  other  property  not  otherwise  provided  for, 
the  power,  and  charged  it  with  the  duty,  to 
"assess"  them.  And  the  uninformed  Judg- 
ment, unaided  by  other  drcumstancea  and  con^ 
■ideratlons,  upon  the  subject^  would  be  that^ 


Digitized  by 


Google 


Okl.> 


GKA.Y  T.  STILEa. 


1093 


inasmach  as  the  authority  to  "assess"  was 
given  to  the  board  In  the  one  case  spectfled.  It 
was  excluded  as  to  all  other  property  with 
reference  to  which  the  power  was  given  to 
"equalize"  only.  It  was  long  ago  declared 
by  Mr.  Justice  Story  that:  "Statutes  levying 
taxes  or  duties  on  subjects  or  citizens  •  •  • 
are  not  to  be  extended  by  implication  beyond 
the  clear  import  of  the  language  used,  or  to 
enlarge  their  operation  so  as  to  embrace  mat- 
ters not  specifically  pointed  out,  although 
standing  on  a  close  analogy."  U.  S.  v.  Wlj^les- 
worth,  2  Story,  369,  Fed.  Cas.  No.  16,090;  Suth. 
St.  Const.  3»1.  Tne  principle  of  interpreta- 
tion here  declared  is  sufficiently  explicit,  and 
Is  scarcely  capable  of  being  expressed  in  more 
peremptory  terms.  We  understand  It  to  have 
been  the  uniform  rule  followed  by  the  courts. 
It  excludes  the  power  to  value  and  assess 
property  by  a  board  which  is,  In  terms,  only 
authorized  to  equalize  assessments  or  aggre- 
gates of  value;  and  we  must  agree  with  its 
declaration  for  reasons  founded  upon  safe 
principles  of  Judicial  construction,  high  au- 
thority, and  established  precedent,  sound  pol- 
icy, and  the  true  Interest  of  the  dtlzen  and 
taxpayer,  rather  than  consent  to  yield  to  that 
view  which  Is  here  sought  by  the  defendant 
In  error,  and  which  was  formerly  held  by  the 
court  upon  the  reasoning  in  Wallace  v.  Bullen, 
that  the  territorial  board  of  equalization  has 
the  power  to  "value  and  assess"  because  that 
power  is  not  excluded  from  the  terms  of  the 
statute  creating  the  board  of  equalization,  and 
the  express  terms  of  which  define  Its  function 
to  be  those  of  equalization  alone. 

The  vast  Importance  of  the  case;  the  ex- 
tensive jurisdiction  assumed  by  the  terri- 
torial board  of  equalization  over  the  prop- 
erty of  the  citizens  of  the  territory;  the  fact 
that  this  Jurisdiction  has  been  so  exercised 
as  to  increase  the  aggregate  amount  of  prop- 
erty in  the  territory,  as  ascertained  by  the 
assessors,  by  the  sum  of  more  than  $11,000,- 
000,  after  the  summing  up  of  the  amounts 
contained  In  the  assessment  'rolls  from  the 
various  counties,  and  the  ascertainment  of 
the  aggregate  amount  of  property  in  the  ter- 
ritory; the  fact  that  this  assumed  Jurisdic- 
tion is  left  by  the  opinion  of  the  court  with- 
out restraint,  and  practically  limitless;  the 
fact  that,  if  this  Jurisdiction  goes  unchal- 
lenged in  the  court,  it  will  render  nugatory 
that  provision  of  the  statute  by  which  the 
legislature  undertook  to  limit  the  authority 
to  levy  a  certain  number  of  mills  upon  each 
dollar  of  property  in  the  territory  for  the  va- 
rious purposes  of  government;  and  the  fact 
that  this  jurisdiction  was  in  the  case  of 
Wallace  v.  Bullen  fortified  in  a  carefully  pre- 
pared and  elaborately  argued  opinion,  there 
concurred  in  by  a  majority  of  the  court, — 
seem  not  only  to  Justify,  but  to  demand,  a 
careful  consideration  of  the  law  as  we  be- 
lieve it  to  be,  and  as  It  has  been  repeatedly 
declared  by  the  various  courts  of  the  coun- 
try. 

In  the  caae  of  Chamberlain  r.  City  of 


Cleveland  (decided  by  the  supreme  court  of 
Ohio)  34  Ohio  St  551,  upon  a  statute  which 
provided  for  the  appointment  of  "an  eqtial- 
izing  board,"  and  that  "the  board,  after  tak- 
ing an  oath  honestly  and  impartially  to  dis- 
cbarge their  duties,  shall  hear  and  determine 
all  objections  to  the  assessment,  and  equalize 
the  same;  which  equalized  assessment  they 
shall  report  to  the  council,"  the  court  said: 
"These  embrace  all  their  duties,— that  is,  the 
duties  of  the  board  of  equalization;  and  it  is 
apparent  that  they  have  no  power  to  add  to 
or  deduct  from  the  assessment  to  be  equal- 
ized, except  that  they  may,  ex  necessitate, 
as  a  part  of  the  costs  of  the  proceeding, 
properly  add  to  the  assessment  a  reasonable 
compensation  to  themselves  for  making  the 
equalization.  In  adding  over  nine  thousand 
dollars  to  the  assessment  before  equalizing 
it,  the  board  of  equalization  acted  wholly 
without  authority,  and  their  equalization 
was  invalid  and  void,  and  on  this  ground 
the  council  ought  to  have  set  it  aside."  It 
Is  declared  by  the  supreme  court  of  Iowa  in 
the  case  of  Royce  v.  Jenney  that:  "The 
board  of  supervisors,  as  a  board  of  eqoali- 
zatlon,  has  no  authority  to  add  property  not 
assessed  to  the  assessment  roll  or  tax  list, 
or  to  strike  property  therefrom  duly  assess- 
ed, its  duties  being  to  equalize  the  value  of 
property  assessed  by  the  proper  officer."  In 
this  case  the  county  board  of  equalization 
had  undertaken  to  add  to  the  assessment  of 
a  private  Individual  of  the  county  100  per 
centum  upon  the  moneys  and  credits  appear- 
ing in  bis  assessment  as  returned  by  the  as- 
sessor. Under  the  statute  of  that  state  "the 
township  or  city  board  of  equalization"  wmd 
charged  with  "the  duty  of  equalizing  the  as- 
sessment of  all  taxpayers  in  the  township  or 
city,"  and  the  supreme  court  held  tiiat: 
"The  county  l>oard  of  equalization  is  char- 
ged with  the  duty  of  equalizing  the  assess- 
ment of  the  townships  and  cities,  not  <rf  the 
taxpayers.  This  is  done  by  adding  to  or  di- 
minishing the  valuation  of  property,  so  that 
the  property  assessed  throughout  the  coun- 
ty may  be  uniformly  valued.  Code,  H  832. 
833;  Cassett  v.  Sherwood  (1879)  42  Iowa. 
623.  It  has  no  authority  to  add  property  not 
assessed  to  the  assessment  roll  or  tax  list, 
or  to  strike  property  therefrom  duly  assess- 
ed. Its  duties  are  none  other  than  to  equal- 
ize the  value  of  the  property  assessed  by  the 
proper  officer."  Royce  v.  Jenney,  50  Iowa, 
679. 

In  Harney  v.  Board  (1876)  44  Iowa,  203, 
the  supreme  court  of  that  state  again  said 
that:  "By  section  832  the  county  supervi- 
sors are  required  to  equalize  the  assessments 
of  the  several  townships,  cities,  and  incor- 
porated towns  of  their  county  in  June  of 
each  year,  substantially  as  the  state  board 
of  equalization  equalizes  the  assessments 
among  the  several  counties.  Section  834  re- 
quires the  state  board,  on  the  second  Moo- 
day  In  July  of  each  year  in  which  real  prop- 
erty Is  assessed,  to  equalize  the  valuation  of 
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real  property,  whicb  shall  be  done  by  adding 
to  or  deducting  from  tlie  agt;regate  valuation 
of  real  property  of  the  respective  counties 
the  proper  per  centum  to  equalize  them." 
(Tpon  this  state  of  the  law,  the  board  of  su- 
pervisors, acting  as  a  board  of  equalization, 
made  an  order  adding  20  per  cent,  to  the 
valuation  of  all  merchandise,  moneys,  and 
credits  in  the  towns  of  Osage  and  Mitchell. 
And  thereupon  the  court  said  that:  "After 
the  assessments  were  made  and  returned, 
the  board  believe  that.  If  any  class  In  any 
town  or  township  is  valued  too  high  or  too 
low,  they  may  add  to  or  deduct  the  proper 
per  centum;  and  this  we  believe  would  be 
substantially  the  same  manner  as  the  state 
l>oard  are  required  to  equalize,  considering 
that  the  latter  has  no  power  to  add  to  or 
deduct  from  the  valuation  of  personal  prop- 
erty." 

In  the  case  of  Kelly  v.  Corson,  11  Wis.  2, 
the  county  board  of  supervisors,  to  equalize 
the  valuation  of  real  estate  between  the 
towns  so  as  to  provide  a  just  relation  be- 
tween all  the  valuations  of  real  estate  in  the 
<*ounty,  undertook  to  assess  the  real  estate 
In  a  "part  of  the  town  of  Monroe,"  and  to 
raise  the  valuation  thereof,  without  raising 
the  valuation  of  the  other  towns  in  the 
county.  The  supreme  court  of  that  state 
said  that:  "The  action  of  the  county  board 
in  diminishing  the  valuation  of  a  part  of  the 
town  was  unauthorized." 

It  was  In  the  case  of  Kittle  v.  Shervln,  by 
the  supreme  court  of  Nebranlca,  declared  (11 
Neb.  78,  17  N.  W.  801 1  that:  "Tlie  city  coun- 
cil, sitting  as  a  board  of  equalization,  had 
no  power  to  raise  the  assesse*!  value  of  all 
the  property  assessed  in  the  said  city.  Such 
raising  of  the  valuation  is  not  ec]ualizlng,  in 
any  sense." 

The  case  of  City  of  Indianaiwlis  v.  Sturde- 
vant,  24  Ind.  391,  was  a  suit  to  recover  tax- 
es paid  under  protest,  and  to  prevent  the 
sale  by  the  treasurer  of  the  property  upon 
which  the  taxes  were  assessed,  upon  the 
gronnd  that  the  property  was  used  for  edu- 
cational purposes,  and  that  by  the  statute  of 
the  state  it  was  provided  that  such  property 
should  be  exempt  from  taxation.  l''i)on  de- 
.murrer  tlie  jurisdiction  of  the  circuit  court 
was  challenged  because  the  city  charter  pro- 
vided for  a  board  of  equalization  to  pass 
ipon  all  complaints  with  reference  to  the 
assessment  roll,  and  that  the  original  juris- 
diction over  the  question  resided  exclusive- 
ly in  that  board,  and  that  the  plaintiff  was 
concluded,  since  he  failed  to  malte  applica- 
tion for  relief  before  that  tribunal.  The  su- 
preme court  said:  "We  cannot  concur  in 
this  proposition.  The  power  of  the  board  of 
equalization  seems  to  extend  only  to  equal- 
izing valuations  made  by  the  assessor,  and 
no  authority  is  given  [to  the  board]  to  de- 
termine whether  or  not  the  property  assess- 
ed is  taxable." 

In  the  case  of  Or^on  Steam  Xav.  Co.  v. 
Wasco  Co.,  2  Or.  20(1,  the  statute  of  that 


state  (Gen.  Laws  1&15-64,  p.  628,  U  1,  2)  pro- 
vided that:  "The  assessor,  after  qualifying 
shall  forthwith  proceed  and  assess  all  the 
taxable  property,  and  shall  return  to  such 
county  clerk,  such  assessment  roll,  with  a 
full  and  complete  assessment  of  such  tax- 
able property  entered  thereon,  and  said  town 
lots  and  lands  shall  be  valued  at  their  cash 
value,"  etc.  "Sec.  2.  •  •  •  All  the  per- 
sonal property  shall  be  valued  at  Its  value 
in  cash,"  etc.  Section  4  provided  that  the 
assessor  should  give  three  weeks'  public  no- 
tice, and  then  proceed  to  publicly  examine 
the  £i8ses8ment  rolls  and  correct  all  errors 
in  valuation,  etc.,  and  made  It  the  duty  of 
persons  interested  to  appear  at  the  time  for 
the  purpose  of  having  the  proper  alterations 
made.  The  statute  also  provided  that: 
"The  county  court  of  each  county  shall,  at 
the  September  term,  examine  the  assess- 
ment roll  of  its  county,  and  shall  have  pow- 
ers to  correct  the  same,  nuUce  alterations  iu 
the  description  of  lands,"  etc.,  "upon  such 
roll,"  etc.,  "and  make  any  other  alterations 
or  corrections  in  such  roll  as  it  shall  deem 
necessary  to  make  the  same  conform  to  the 
requirements  of  this  chapter."  Oen.  Laws 
184.5-01,  p.  iXK),  I  24.  Upon  this  state  of  law, 
the  assessor,  having  filed  the  corrected  as- 
sessment roll  with  the  county  clerk,  at  the 
October,  1866,  term  of  the  county  court,  did, 
under  the  advice  and  order  of  that  court, 
change  the  valuations  on  plaintlCTg  property, 
on  the  assessment  roll,  from  $349,200  to 
?500,000.  The  taxes  upon  the  diflTerence  be- 
tween the  two  sums  were  paid  under  pro- 
test. The  contention  in  the  case  was  as  to 
the  extent  and  character  of  the  Jurisdiction 
of  the  county  court  over  the  assessment  roll 
after  that  roll  had  been  returned  by  the  as- 
sessor. The  court  held  that:  "The  assessor 
must  •  •  •  make  up  his  Judgment  of  the 
value  of  the  property.  He  is  an  officer  of 
the  county,  and  intrusted  by  his  fellow  citi- 
zens with  this  most  important  duty,  for  the 
reason,  as  is  presumed,  of  his  special  fitness 
and  capacity,  and  Is  supposed  to  properly 
care  for  the  interests  of  the  county;  and  his 
Judgment  of  appraisal  of  value  Is  a  Judicial 
act,  and  can  only  be  called  in  question  as 
provided  by  the  statute,  and.  In  the  absence 
of  such  provision,  is  final.  •  *  ♦  The  on- 
ly authority  for  revision  In  valuation,  we 
deem,  is  vested  In  the  asses-sor  and  clerk. 
•  »  •  In  Patten  v.  Green.  13  Cal.  32Jt,  the 
full  court  say:  'We  think  it  would  be  a  dan- 
gerous precedent  to  hold  that  an  absolute 
power  resides  In  the  superv'isors  to  tax  land 
as  they  may  choose,  without  giving  any  no- 
tice to  the  owner.  It  Is  a  power  liable  to 
great  abuse.  The  general  principles  of  law 
applicable  to  such  tribunals  oppose  the  ex- 
ercise of  any  such  power.  Any  degree  of 
strictness  of  procedure  In  these  tribunals 
would  be  better  than  to  give  such  arbitrary 
power  to  a  board  as  would  authorize  It,  with- 
out notice  or  evidence,  or  opportunity  to  the 
taximyer  to  be  heard,  to  Increase  bte  taxes 
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Indefinitely,  without  any  right  of  appeal. 
We  hold,  therefore,  that  the  action  of  the 
l>oard  Is  Void,  In  ralaing  the  tax.'  This  de- 
clNion  was  made  under  a  law  expressly  con- 
ferring the  power  upon  the  supervisors  to 
'correct  any  valuation,  either  by  adding 
thereto  or  deducting  therefrom."  •  •  •  In 
People  V.  Reynolds,  28  Cal.  113,  upon  a  very 
similar  question  with  the  one  here,  the  su- 
preme court  says:  'No  Intendmaat  is  to  he 
made  In  support  of  the  acts  of  officers  of  in- 
ferior or  limited  jurisdictions,  where  it  ap- 
pears that  such  acts  were  not  authorized.' 
Has  there  been  found  in  any  of  the  stat- 
utes of  Oregon  above  cited  a  single  infer- 
ence Indicating  that  an  assessment  may  be 
increased?  There  is  an  express  proTlslon 
that  it  may  be  lessened,  but  not  a  word  as 
to  Its  increase.  Acts  without  authority  done 
by  such  officers  are  in  the  nature  of  things 
coram  non  judlce,  and  void.  In  onr  state 
the  taxpayer,  knowing  his  assessment,  and 
conscious  that  it  cannot  be  increased,  re- 
mains at  home;  and  we  fuHy  concur  with 
the  two  California  decisions  cited,  that  with- 
out further  notice,  and  without  authority  de- 
rived from  the  law,  an  increase  of  valuation 
stands  opposed  not  only  to  reason,  justice, 
and  sound  policy,  but  it  is  unlawful.  •  •  •" 
The  court  goes  on  to  say  tliat  in  the  Code 
of  the  state  "the  legislature  provides  fully 
as  to  the  manner,  time  and  rules  for  affix- 
ing valuation  to  property  a'^d  I  find  no  such 
provision  anywhere  else.  The  officer,  too,  is 
clearly  named  whose  sole  duty  it  is  to  make 
that  appraisal."  And  it  also  provides  for 
"changes  in  valuation,"  but  under  the  pro- 
vision of  the  Code  giving  to  the  county  court 
its  authority  over  the  assessment  roll 
"change  in  valuation  is  not  hinted  at."  The 
court  has  "power  to  correct  the  roll.  That 
does  not  include  the  power  to  change  assess- 
ments, for  the  words  'change'  and  'correct* 
are  not  equivalent  in  meaning.  It  may 
change  the  descriptions  of  property.  •  •  •" 
"Evidently  the  power  of  the  assessor  ceases 
when,  having  completed  the  enumeration  of 
assessments,  he  makes  return  of  the  roll, 
and  the  same  is  filed  in  the  county  court." 
"The  assessment  roll  becomes  a  record,  sub- 
ject only  to  statutory  alterations."  "By 
chapter  2,  if  the  assessor  do  not  know  he 
must  Inform  himself  of  these  facts,  must 
swear  the  owner,  make  practical  examina- 
tion of  the  property,  must  distinguish  be- 
tween the  value  of  articles  of  even  the  same 
species  or  class.  How  can  the  county  court 
do  all  this?"  "The  connty  court  was  under- 
taking to  make  the  burden  of  taxation  uni- 
form on  all  persons,  in  strict  proportion  to 
the  cash  value  of  the  property  by  each  one 
owned,  but  we  think  the  court  did  not  have 
the  autiliority  necessary  to  Increase  the  as- 
sessment." Liberal  extracts  are  here  Intro- 
duced from  the  opinion  of  the  court  in  this 
case  because  it  especially  distinguishes  the 
functions  of  assessment  and  equalization. 
and   shows   what   the  ]aw   most,   from   the 


necessity  of  the  case,  be,  as  to  the  fixing  of 
values  for  the  purpose  of  taxation.  When 
the  function  of  valuation  has  been  commit- 
ted to  particular  appraisers  or  assessors,  by 
fit  terms  of  the  statute,  and  when  no  power 
is  expressly  given  by  the  statute  to  change 
these  values,  they  are  final,  and  must  re- 
main as  they  are,  and  can  only  be  the  sub- 
ject of  alteration  under  express  and  well-de- 
fined statutory  provisions,  and  no  change  in 
assessments  can  be  made,  that  will  be  legal, 
which  is  not  made  upon  notice;  and  the  act 
of  raising  valuations  cannot  be  performed  by 
a  county  court,  board  of  supervisors,  or  ter- 
ritorial board  of  equalization,  when  such 
board  or  boards  have  no  means  of  informa- 
tion, and  are  without  authority  expressly 
given. 

An  Instructive  case  upon  the  question  is  that 
of  Wells,  Fargo  &  Co.  v.  State  Board  of  Equal- 
ization, decided  in  the  supreme  court  of  Cali- 
fornia, and  reported  in  5G  Cal.  194.  The  case 
was  presented  upon  a  writ  of  prohibitloil 
against  the  state  board  of  equalization  to  pre- 
vent the  board  from  raising  the  assessment 
upon  the  property  of  the  petitioner.  Section  9, 
art.  13,  of  the  constitution  of  that  state,  provides 
that:  "A  state  board  of  equalization  •  *  » 
shall  be  elected  •  •  •  whose  duty  it  shall  be 
to  equalize  the  valuation  of  the  taxable  prfypetty 
of  the  several  counties  In  the  state  for  the  pur- 
poses of  taxation.  •  •  *  The  Ixjords  of  super- 
visors of  the  several  counties  in.  tba  state  shall 
constitute  boards  of  equalization  for  their  re- 
spective counties,  whose  duty  it  shall  be  to  equa- 
lize the  valuation  of  the  taxable  property  in  the 
county  for  the  purpose  of  taxation;  provided, 
such  state  and  county  boards  of  equalization 
are  hereby  authorized  and  empowered,  under 
such  rules  of  notice  as  the  boards  may  pre- 
scribe, as  to  the  county  assessments,  and  un- 
der such  rules  of  notice  as  the  state  board 
may  prescribe,  as  to  the  action  of  the  state 
board,  to  increase  or  lower  the  entire  assess- 
ment roll,  or  any  assessment  contained  there- 
in, so  as  to  equalize  the  assessment  of  the 
property  contained  In  said  assessment  roll, 
and  make  the  assessment  conform  to  the  true 
value  In  money  of  the  property  contained  In 
said  roll."  This  provision  of  the  California 
constitution  should  be  compared  with  the  terms 
of  onr  own  statute  creating  the  territorial  board 
of  equalization  and  declaring  its  duties.  For  all 
the  purposes  of  the  decision  upon  the  point  in 
question  our  statute  is  identical  with  the  provi- 
sions passed  upon  hi  that  case.  But  the  supreme 
court  of  California,  upon  the  matter,  said  that: 
"On  the  part  of  the  state  board  of  equaliza- 
tion it  Is  contended  that  by  virtue  of  this  sec- 
tion they  have  the  power  to  Increase  or  lower 
any  and  every  individual  assessment  in  each 
and  every  county  assessment  ndl  within  the 
limits  of  the  state;  and  that,  too,  irrespective 
of  any  action  on  the  part  of  the  county  boards 
of  equalization  in  respect  to  individual  assess- 
ment upon  the  rolls  of  their  respective  coun- 
ties. If  the  state  board  has  such  power.  It  Is 
unquestionably  a  tremendous  power.    •    •    • 
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Tbat  such  a  power  may  readily  lead  to  great 
Abuses  doea  not  admit  of  doubt  Such  con- 
siderations, however,  afford  no  reason  for  de- 
nying the  power,  if  it  does  exist.  They  should 
only  malte  us  cautious  hi  considering  the  ques- 
tion, which  recurs,  and  is,  what  is  the  true  and 
fair  construction  of  the  provision  already 
quoted?  Its  meaning,  when  ascertained,  we 
are  bound  to  gri^e  effect  to,  whatever  the  con- 
sequences. In  the  first  place,  the  section  in 
question  provides  for  a  state  Ixiard  of  equal- 
isation, and  also  for  county  iMards  of  equali- 
zation. They  are  all  boards  of  equalization. 
To  equalize  Is  to  make  equal;  to  cause  to  cor- 
respond, or  be  like  hi  amount  or  degree,  as 
compared  with  something.  The  meaning  of 
the  term  is  Important  to  be  borne  in  mind. 
Heading  the  proviso  as  it  is  claimed  on  behalf 
of  the  state  board,  it  should  be  read,  that  board 
is  authorized  and  empowered  to  Increase  or 
lower  the  entire  assessment  roll,  or  any  as- 
sessment contained  therein';  and  exactly  the 
same  power  is  conferred  on  the  county  boards 
in  respect  to  the  rolls  of  their  respective  coun- 
ties.  For  many  reasons.  It  is  manifest  the 
proviso  should  not  be  so  read.  To  do  so 
would  not  only  lead  to  the  most  glaring  ab- 
surdities and  serious  conflicts  between  the  re- 
spective boards,  but  would  make  the  proviso 
Inconsistent  with  the  body  of  the  section,  and 
contrary  to  the  fundamental  idea  of  equaliza- 
tion. *  •  •  It  was  therefore  eminently 
wise  on  the  part  of  the  framers  of  the  coustl- 
tution  to  limit  the  powers  of  the  state  board 
in  respect  to  equalization,  as  we  think  they 
did  do  by  the  section  imder  consideration,  to 
the  equalization  of  the  assessment  rolls  of 
the  various  counties  by  comparing  the  assess- 
ment roll  of  each  one  of  the  counties  with  the 
roll  of  each  and  all  the  others,  and  thus  make 
the  assessment  conform  to  the  true  value  in 
money  of  the  property  contained  in  the  re- 
spective rolls.  *  •  •  Thus,  each  board  be- 
comes what  the  provision  treats  of,— a  board 
of  equalizatioR."  And  the  constitution  of 
Oaltfomia  having,  therefore,  expressly  pro- 
vided that,  under  such  rules  of  notice  as  the 
state  board  may  prescribe,  it  "may  increase 
or  lower  the  entire  assessment  roll,  or  any 
assessment  contained  therein,"  so  as  to  "make 
the  assessment  conform  to  the  true  value  in 
money  of  the  property  contained  In  said  roll," 
its  supreme  court  held  tliat,  the  boards  hav- 
ing been  constituted  upon  the  theory  and  for 
the  purposes  of  equalization,  they  could  not 
Increase  or  lower  the  entire  assessment  roll, 
and  that  the  provision  thus  made  was  but  an 
obscurity,  to  be  disregarded  in  the  presence 
of  the  duty  with  which  alone  the  equalization 
board  was  charged,  namely,  the  duty  of  equal- 
ization. 

In  the  case  of  People  r.  Lotbrop,  3  Colo. 
428k  the  supreme  court  of  Colorado  has  given 
the  question  somewhat  fuller  consideration, 
and,  upon  a  similar  statute,  arrives,  in  un- 
mistakable terms,  at  the  same  uniform  re- 
sult as  that  which  is  indicated  by  all  the  cases 
which  we  hav6  been  able  to  And,  except  that 


of  a  majority  of  this  court  in  the  case  of  Wal- 
lace V.  Bullen.  And  yet  It  la  concluded  by 
this  court  in  the  case  of  Wallace  v.  Bollen 
that:  "It  is  not  necessary  that  we  should 
dissent  from  the  reasoning  and  conclusion  of 
the  learned  court  in  that  case  in  mder  to 
arrive  at  a  different  result  in  the  case  whi<^ 
we  are  now  considering."  The  constitution 
of  Colorado  provides  for  the  electicm  of  a 
county  assessor  In  each  county.  The  statutes, 
of  the  state,  pursuing  the  constitutional  di- 
rection, provide  for  the  dectioa  of  this  county 
assessor.  The  county  commissioners  of  each 
county  are  constituted,  by  the  statutes,  a 
board  of  equalization  tar  the  correction  and 
completion  of  the  assessment  roll,  with  power 
to  supply  omissions  in  the  assessment  rolls, 
and,  for  the  purpose  of  equalizing  the  same, 
to  Increase,  dimlnisli,  or  otherwise  alter  and 
correct  any  assessment  or  valuation.  It  pro- 
vides, in  case  of  a  change  of  the  assessment 
of  any  taxpayer,  that  be  shall  be  notified,  and' 
have  a  hearing  before  the  1x>ard.  It  consti- 
tutes a  quasi  court  to  hear  any  and  all  com- 
plaints of  the  taxpayer  touching  the  valuation 
or  listing  of  his  property,  with  power  to  ad- 
just and  correct  the  assessment  roll  as  they 
may  deem  proper  and  right,  thus  adding  stat- 
utory duties  to  their  constitutional  duties  "to 
adjust  and  equalize."  And  it  was  contended 
by  the  court  here  In  Wallace  t.  Bullen  that 
the  difference  in  the  con8titati<Mi&l  and  stat- 
utory provisions  of  the  state  of  Colorado  upon 
this  ix>int  so  differentiate  the  Colorado  case  as 
to  make  the  conclusions  of  the  court  there  in- 
applicable here.  By  the  court  here  It  was,  in 
Wallace  r.  BnUen,  argued  that  Inasmuch  as 
the  statute  of  Colorado  provided  an  appeal  to 
the  board  of  county  commissioners,  and  gave 
to  that  board  authority  to  participate  in  the 
duty  and  power  of  assessing  and  fixing  values, 
on  that  account  It  was  unnecessary  that  the 
board  of  equalization  of  the  state  of  Colorado 
should  have  or  assume  this  assessorial  power, 
but  tliat  inasmuch  as  the  boards  of  cotmty 
commissioners  of  this  territory  are  not  cloth- 
ed with  any  authority  to  Join  in  the  assess- 
ment of  values  such  as  was,  as  it  is  claimed, 
given  to  the  boards  of  county  commissioners 
In  the  state  of  Colorado,  therefore  this  author- 
ity to  complete  the  assessment  and  valuation 
of  property  after  the  local  assessors  have  fin- 
ished their  work  must,  by  implication,  exist 
in  the  territorial  board  of  equalisation  of  the 
territory,  and  that  inasmuch  as  the  property, 
for  the  purposes  of  taxation,  uiust  be  assessed 
at  its  true  cash  value,  therefore  the  territorial 
board  of  equalization  has  this  power  also  (thst 
is,  to  see  that  the  property  of  the  territory  is 
assessed  at  Its  true  cash  value),  and  that  It  is 
the  duty  of  that  board  to  examine,  and,  if  It 
finds  that  this  has  not  been  done  by  the  local 
assessors,  that  they  have,  therefore,  the  au- 
thority to  review  the  whole  assessment  rolls, 
showing  the  aggregate  amount  of  property 
resulting  from  the  local  assessment,  and  to  fix 
"the  true  cash  value"  of  property  in  the  terri- 
tory.   I  cannot  concur  In  the  slightest  degree 
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In  these  conclusions.  TTnHke  the  method  of 
assessment  adojited  In  Colorado,  our  system 
provides,  as  has  been  seen,  for  assessment  by 
local  assessors,  with  statutory  provisions  for 
the  equalization  of  Individual  assessments  by 
the  boards  of  equalization  of  each  township, 
and,  upon  the  conclusion  of  its  work  by  the 
last-named  board,  that  the  assessment  shall 
be  final  as  to  Individual  assessments.  The 
duty  and  power  of  making  assessments  or 
valuations  ends  with  the  local  asse-ssors  and 
the  township  board  of  equalization.  With  us 
the  board  of  county  comm!s.<loners  is  given  tl>» 
power  to  adjust  and  equalize.  The  Iwnrd  of 
territorial  equalization  Is  charjred  with  tha 
same  functions,  and  no  other.  The  two  last- 
named  boards  have  nothing  to  do  with  the 
"true  cash  value"  of  property  in  the  terri- 
tory. It  Is  their  duty,  respectively,  to  ad- 
just and  equalize  between  the  different  town- 
ships In  a  county,  and  between  the  different 
counties  In  the  territory,  the  aggrcRate  amount 
of  property,  as  ascertained  by  the  assessment 
rolls,  of  the  respective  townships  within  the 
county,  and  the  assessment  rolls  of  the  coun- 
ties, respectively,  furnished  to  the  auditor  of 
the  territory  by  the  county  clerks  of  the  va- 
rious counties.  It  was  held  in  the  opinion  of 
the  court  In  Wallace  v.  Bnllen  that:  "That 
honest  and  uniform  valuation  which  the  law 
expressly  demands  is  its  assessment  and  val- 
uation at  its  true  cash  value.  The  board  of 
equalization  found  on  examination  that  the 
property  In  Kingfisher  county  had  been  hon- 
estly assessed  and  returned  at  its  true  cash 
value.  They  further  found  that  In  every  oth- 
er county  In  the  territory  property  had  been 
assps.sed  and  relumed  with  values  fixed  at 
from  five  to  seventy-five  per  cent,  laelow  the 
true  cash  value;  and  they  ordered  that  per- 
centage to  be  added  to  the  returned  valuation 
of  each  of  the  counties,  except  Kingfisher, 
that  would  make  the  asses.sment  represent  the 
true  value,  and  thus  equalize  the  valuation  of 
all  the  counties  upon  the  basis  of  the  require- 
ment of  the  law."  1  dissent  from  this  state- 
ment of  fact.  The  board  is  fumfshed  with  no 
means  of  ascertaining  whether  property  in  tbn 
various  counties  bad  been  honestly  assessed 
or  not  It  had  no  means  of  determining  that 
property  In  Kingfisher  county  had  been  hon- 
estly a8.ses8ed  or  not.  Nor  had  they  any 
method  of  ascertaining  that  in  every  other 
county  in  the  territory  projierty  had  been  dis- 
hone.stly  assessed.  The  statutes  furnish  them 
with  no  method  of  procuring  information  up- 
on these  points,  nor  do  they  furnish  the  board 
with  the  legal  authority  to  make  the  inquiry. 
If  the  board  had  been  so  furnished,  they 
would  have  found  that  the  valuation  In  King- 
fisher county  had  already  been  raised  45  per 
cent,  by  the  board  of  county  commissioners, 
upon  the  assessments  of  that  county,  as  re- 
turned by  the  township  assessors,  under  an 
assumption  of  authority  which  we  believe  to 
have  been  of  a  similar  character  with,  and 
only  less  In  geographical  extent  than,  that  as- 
sumption of  authority  by  the  territorial  board 


of  equalization  which  we  are  now  con.sIder- 
ing.  And  I  dissent  from  the  conclusion  that 
the  "equalization"  thus  effected  was  In  any 
sense  the  equalization  intended  by  the  statute, 
which  is  nothing  more  than  taking  the  aver- 
age of  all  the  county  a-ssessment  rolls,  and 
thus  ascertaining  the  percentage  which  should 
be  added  to  or  deducted  from  the  assessment 
rolls  of  the  various  counties  In  order  to  equ.il- 
Ize  them  with  one  another.  No  power  exer- 
cised upon  Inference  can  be  Justified,  when 
the  power  of  taxation  is  to  be  exercised,  by 
which  the  property  of  the  citizen  can  be  taken 
away  from  him.  And  the  supreme  court  of 
Colorado  properly  declared  that;  "A  power  so 
vast  and  important,  involving  the  Integrity  of 
constitutional  limitation,  cannot  be  founded 
on  an  implication  of  law.  A  statute  in  dero- 
gation of  the  rights  of  property,  or  which 
takes  away  the  estate  of  the  citizen,  must  be 
strictly  construed.  Sharp  v.  Spelr,  4  Hill,  76; 
Bloom  V.  Burdick,  1  Hill,  130."  People  v. 
Lothrop,  3  Colo.  467. 

I  do  not  understand  the  court,  in  its  opin- 
ion, to  cite  any  case  as  authority  for  its  con- 
clusion, other  than  that  of  Black  v.  McGon- 
Igle.  m-i  Mo.  Ift2,  15  S.  W.  015.  Rev  St.  Mo. 
1879,  t  6672,  provided  that  the  board  of  coun- 
ty commissioners,  sitting  as  a  board  of  equali- 
zation, should  not  only  "equalize  the  valuation 
and  assessment  of  all  such  property,  both  real 
and  personal,"  but  should  do  so  in  such  a  man- 
ner that  "each  tract  of  land  shall  be  entered 
on  the  tax  book  at  its  true  value."  Upon  this 
provision  of  the  statute  the  court  held  in  that 
case  that:  "In  such  a  case  It  Is  not  necessary 
to  specify  each  parcel  of  land  thus  Increased. 
It  is  sufficient  to  increase  the  as.se8.sed  values 
of  all  the  land.4  in  a  partclular  township  by 
one  order."  This  opinion  was  rendered,  as  Is 
stated  In  the  opinion  of  the  court  in  Wallace 
V.  Bullen,  "without  support  of  authorities." 
While  It  may  be  correct  upon  the  Sllssourl 
statute,  I  do  not  consider  it  of  force  as  Illus- 
trating or  Interijretlng  ours,  since  the  county 
board  of  equalization  In  that  case  was  especial- 
ly charged  with  the  function  of  reviewing  and 
fixing  values,  not  given  in  the  statute  of  this 
territory  to  the  territorial  board  of  equaliza- 
tion, and  was  a  statutory  authority  given  In 
Addition  to  the  function  of  equalization,  inas- 
much as  it  was  expressly  charged  with  the 
duty  of  seeing  that  "each  tract  of  land  shall 
be  entered  on  the  tax  book  at  Its  true  value." 
It  does  not  support  the  conclusion  of  law 
sought  to  be  drawn  from  It.  But  the  propo- 
sition now  here  asserted  has  been  distinctly 
upheld  in  that  state  in  the  case  of  Paul  v.  Rail- 
road Co.,  4  Dill.  35,  Fed.  Cas.  No.  lO.ftlS,  in 
the  United  States  circuit  court  for  the  Eastern 
district  of  Missouri,  in  an  opinion  announced 
by  Dillon,  Circuit  Judge.  The  statutes  of  the 
state  of  Missouri  required  each  raili'oad  com- 
pany to  make  a  list  of  its  property,  and  to  af- 
fix a  value  to  It.  These  lists  were  transmitted 
to  the  counties,  and  there  was  a  county  board 
establlshod,  whose  duty  It  was  "to  examine 
the  statement  furnished  them  by  the  officer 
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of  the  company,  and  to  determine  the  correct- 
ness thereof,  as  to  the  amount  of  prc^perty  and 
the  valuation  thereof."  The  companies  com- 
plied with  this  provision,  and  transmitted  their 
descriptive  lists  and  valuation  to  the  various 
counties.  The  valuation  of  the  railroad  prop- 
erty in  Pettis  county,  as  returned  by  the  of- 
ficers of  the  company,  amounted  to  $300,260, 
but,  as  increased  by  the  county  court.  It 
amounted  to  $500,000.  Another  provision  of 
the  law  is  tiiat  this  valuaUou,  as  fixed  by  the 
county  court,  shall  be  transmitted  to  the  state 
board  of  equalization.  That  board  consisted 
of  the  state  senate.  The  statute  provides  tliat 
the  "state  board  shall  proceed  to  adjust  and 
eqiulize  the  aggregate  valuation  of  the  prop- 
erty of  each  one  of  the  railroad  companies, 
liable  to  taxation,  under  the  provisions  of  this 
act."  And  without  authority  the  state  board 
of  equalization  undertook  to  raise  the  property 
of  the  railroad  companies  from  $0,000  a  mile 
to  $2G,000  a  mile.  The  opinion  of  the  court, 
in  which  Mr.  Justice  Mlllw,  of  the  supreme 
court  of  the  United  States,  and  United  States 
District  Judge  Treat,  participated,  declared 
that  "the  law  limited  the  functions  and  pow- 
ers of  this  body  to  the  woric  of  equalizing," 
and  that  the  raising  of  the  valuation  of  the 
i-aiiroad  company  amounted  to  an  assumption 
of  the  functions  and  powers  of  an  original 
assessment,  which  did  not  exist  in  this  board, 
but  that  its  functions  and  powers  were  those 
of  "adjustment  and  equaiizatlon  of  valuations 
alone." 

And  after  my  dissenting  opinion  was  filed 
In  the  case  of  Wallace  v.  Bullen,  and  on  the 
28th  day  of  September,  1806,  the  views  here 
('.-(.pressed  were  again  declared  by  the  supreme 
court  of  Montana  in  the  case  of  State  v.  State 
Board  of  Equalization,  46  Pac.  266.  The  con- 
stitution of  Montana  provides  (section  15, 
art.  12)  that:  "The  governor,  secretary  of 
state,  state  treasurer,  state  auditor  and  attor- 
ney general  shall  constitute  a  state  board  of 
equalization,  and  the  board  of  county  commis- 
sioners of  each  county  shall  constitute  a  coun- 
ty board  of  equalization.  The  duty  of  the 
state  board  of  equalization  shall  l>e  to  adjust 
and  e<|uallze  the  valuation  of  taxable  proper- 
ty among  the  several  counties  of  the  state. 
The  duty  of  the  county  boards  of  equaiizatlon 
shall  be  to  adjust  and  equaihse  the  valuation 
of  taxable  property  within  their  respective 
counties.  Each  board  shall  also  perform  such 
other  duties  as  may  be  prescribed  by  law." 
Acting  under  this  provision,  the  state  board 
of  equalization  undertoolc  to  and  did  increase 
the  aggi-egate  total  of  all  the  values  of  prop- 
erty in  the  several  counties  of  the  state  from 
the  sum  of  $111,084,:!50.  which  was  tiie  total 
value  of  property  as  disclosed  by  the  abstracts 
of  assessment  i-oils  and  statements  transmitted 
to  and  received  by  the  state  board  from  the 
county  boards  of  equalization  and  assessors, 
to  the  sum  of  $114,231,702,  which  was  an  ag- 
gregate increase  of  the  total  assessed  valua- 
tion of  all  the  property  in  the  several  counties 
of  the  state,  as  shown  above,  of  $3,147,370. 


The  supreme  court  of  the  state  held  the  in- 
crease to  be  void,  saying  that:    "The  state 
board  of  equalization  was  without  power  to  in- 
crease  proportionately    the  valuation   of    the 
property  in  the  several  counties  of  the  state, 
and  thereby  increase  the  aggregate  \alue." 
My  understanding  of  the  authorities  of  the 
j  supreme  court  of  the  various  states,  as  thus 
recited,    is   confirmed   by    the   interpretation 
I  placed  upon  them  by  the  text  writers.     It  is 
I  said  hi  1  Desty,  Tax'n,  p.  498^  that:    "Boards 
I  of  equalization  cannot  act  unless  specially  an- 
I  thorized.     Their  Jurisdiction  is    special    and 
'  limited,   and  must   be   conferred   in   express 
I  terms.     *     •     *     The  valuation  of  the  assees- 
'  ors  is  conclusive,  except  when  otherwise  pro- 
vided by  statute.     When  the  question  of  val- 
I  uation   has   been   once   regularly   referred    to 
the  proper  board,   the  valuation  of  that  tri- 
'  bunal  is  finaL"     And  on  page  406  that:    "The 
'  powers  of  such  board  are  limited  to  secur- 
ing uniformity  lietween   tlie  several  assesso- 
I  rial  districts."     And  on  page  505:    "It  is  the 
:  duty  of  the  state  board  to  adjust  and  equal- 
I  ize  the  valuation  of  the  real  and  personal  prop- 
erty among  tlie  several  counties,  with  the  view 
of  apportioning  equitably  the  burden  of  the 
'  state  government.    *    •    •    Although  the  pow- 
er to  determine  the  valuation  of  taxable  prop- 
erty is  lodged  in  the  assessors  and  boards  of 
coimty  commissioners,  yet  the  state  lioard  of 
equalization  may,  for  the  purpose  of  adjust- 
hig  and   equalizing,   increase   the   aggregate 
valuation  of  one  county  and  decrease  that  of 
another,  but  it  has  no  power  to  increase  the 
aggregate  valuation  above  the  valuations  as  re- 
turned by  the  clerics  of  the  several  counties." 
And  it  is  said  in  Burrougiis,  Tax'n,  p.  23o. 
that:     "The  functions  of  these  t>oard8  Is  two- 
fold.    They  are  sometimes  invested  with  the 
powers  of  boards  of  review,  in  addition  to  oth- 
er powers;  but,  vfh&i  not  invested  with  such 
powers,  theb:  duty  is  to  equalise  the  assess- 
ment of  each  county  so  that  all  the  towns  of 
the  county  may  l>ear  the  burden  of  taxation 
equally,  or  to  equalize  the  assessment  of  the 
counties  so  that  each  county   may  bear  its 
proper  proportion  of  the  burden.     In  the  lat- 
ter case  it  is  called  'State  Board  of  Equaliza- 
tion.' "    And  it  is  said  in  the  text  of  25  Am. 
&  Eng.  Enc.  Law,  p.  247,  that:     'The  duty 
of   boards  of  equalization   Is  to  adjust  and 
equalize  the  valuation  of  property  among  the 
several  districts,  with  a  view  of  an  equitable 
apportionment  of   the  burden;    and  for   this 
purpo.se    they    may    increase    the    aggregate 
valuation  of  one  district  and  decrease  that  of 
another,    •    •    •    but  tliey  cannot  increase  the 
sum  of  all  the  valuations  of  the  several  dis- 
tricts." 

The  law,  as  thus  uniformly  declared,  not 
more  explicitly  by  the  supreme  courts  of  the 
voi-ious  states,  and  in  the  various  text-lioolvs 
which  treat  of  the  subject,  tlian  in  the  inter- 
pretation of  the  statute  by  the  natural  reason 
unaided  by  such  authoritative  exposition,  ha$i 
found  its  way  into  the  lexicography  of  the 
language;    and  "equalization,"  in  the  law,  is 
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deflned  in  the  Gentnry  DIctlonaiT  as:  "Board 
of  equalization,  in  the  state  or  county  govern- 
ments of  some  of  the  United  States;  a  board 
of  commissioners,  whose  duty  It  is,  in  order 
tliat  the  Incidents  of  state  or  county  taxation 
may  l>e  the  same  In  all  the  local  subdivisions, 
to  reduce  to  a  uniform  basis  the  valuation 
made  by  the  local  assessors." 

We  have  thus  examined  and  stated,  not  only 
all  the  cases  bearing  upon  the  questions  which 
were  presented  to  the  court  in  the  briefs  of 
counsel,  but  many  otbos,  and  have,  in  the 
course  of  om:  examinatiM),  been  unable  to  find 
a  single  case  which  has  undertalcen  to  con- 
strue a  statute  similar  to  that  now  under  con- 
sideration In  any  other  way  than  as  limiting 
the  powers  of  the  board  of  equalization,  hav- 
ing only  an  abstract  of  assessment  rolls  be- 
fore them  for  consideration,  to  the  power  of 
equaUeatlon  alone;  and  we  conclude  that  any 
attempt  on  the  part  of  such  a  board  to  in- 
crease the  aggregate  amount  of  taxation  was 
an  unauthorized  assumption  of  authority  to 
.issess  and  fix  values,  which  does  not  exist  un- 
der a  statute  of  that  character. 

The  opinion  of  the  court  In  Wallace  ▼.  Bul- 
len  sought  to  be  fortified  by  the  consideration 
that  indebtedness  has  been  incurred  and  Iwnds 
issued,  in  good  faith,  in  reliance  upon  the  va- 
lidity of  the  increase  made  by  the  territorial 
board  of  equalization  to  the  aggregate  amount 
of  property  in  the  territory  for  the  purposes 
of  taxation.  The  Inference  is  that  the  finding 
of  the  court  ought  to  support  the  jurisdiction 
of  the  territorial  board  of  equalization  thus 
assumed  to  secure  the  payment  of  such  Indebt- 
edness. And  it  is  said  in  the  opinion  of  the 
court  in  that  case  that:  "This  court,  having 
regard  for  public  honor,  faith,  and  credit,  can- 
not consent  that  the  ordinary  and  common 
rule  for  construing  a  public  statute  shall  be 
violated  or  strained,  and  clearly  expressed  leg- 
islative Intent  be  disregarded,  when  such  de- 
parture from  established  rules  of  Interpreta- 
tion would  clearly  result  in  the  violation  of 
private  rights  and  the  Impairment  of  public 
faith,  and  might  seriously  Impair  the  useful- 
ness of  territorial,  county,  and  municipal  gov- 
ernments, by  depriving  them  of  the  Just  rev- 
enue necessary  for  a  proper  discharge  of  their 
functions."  If  we  could  agree  with  this  mode 
of  reasoning,  and  with  the  declarations  that  a 
statute  prescribing  the  procedure  for  taxa- 
tion was  to  be  construed  to  Include  the  exer- 
cise of  a  specific  power,  because  the  exercise 
of  that  power  is  not  prohibited,  and  that  a 
plain  legislative  intent  Is  manifested,  author- 
izing the  board  to  assess  and  value,  when  It 
Is  authorized  in  express  terms  only  to  "equal- 
ize," we  might  also  conclude  that  In  assuming 
the  functions  of  assessment  and  the  power  to 
value  the  property  In  the  territory,  and  In  set- 
ting down  that  aggregate  value  at  (39,270,000, 
instead  of  $28,000,000,  ascertained  by  the  as- 
sessors of  the  territory,  the  territorial  board 
of  equalization  was  taking  its  course  plainly 
and  directly  in  the  broad  lilghway  of  the  law, 
with  Its  sails  full  of  Jurisdiction;  but  we  de- 


clare our  belief  to  be  that  the  well-known 
and  established  rule  for  construing  the  public- 
statutes  In  question  has  been  disregarded  by 
the  territorial  board  of  equalization,  and  that 
a  power  has  been  assumed  by  it  which  is 
clearly  outside  of  the  statute  which  Is  the  sole 
source  and  foundation  of  Its  authority,  and 
which  does  not  exist  In  tiiat  body,  and  that 
In  order  to  sustain  that  Jurisdiction  a  construc- 
tion must  be  applied  to  the  statute  which 
strains  and  warps  It  from  that  clear  meaning 
which  all  of  the  courts  have  hitherto  attrib. 
uted  to  similar  statutes  expressed  in  like  lan- 
guage. The  limitation  of  the  federal  statute 
referred  to  is  that  of  July  30,  1886,  which 
provides  that:  "No  political  or  municipal  cor- 
poration, county  or  other  snbcUvlsIon  In  any 
of  the  territories  of  the  United  States  shall 
ever  become  Indebted  In  any  manner  or  for 
any  purpose  to  any  amount  In  the  aggregate. 
Including  existing  hidebtedness,  exceeding  four 
per  centum  on  the  value  of  the  taxable  prop- 
erty within  such  corporation,  county  or  8ul> 
divlslcm,  to  be  ascertained  by  the  last  assess- 
ment for  territorial  and  county  taxes  previous 
to  the  Incurring  of  such  Indebtedness;  and  all 
bonds  or  obligations  In  excess  of  such  amount 
given  by  such  corixn-ation  shall  be  void."  1 
Supp.  Rev.  St  U.  S.  p.  C504.  This  federal  stat- 
ute speaks  for  Itself.  It  is  a  protection,  and 
was  intended  as  a  protection,  to  the  taxpayers 
of  the  territories  of  the  United  States.  By 
various  arguments  in  several  cases  heretofore 
argued  to  this  court  and  before  the  several  dis- 
trict courts  of  the  territory,  its  force  and  ef- 
fect have  been,  prior  to  the  action  of  the  ter- 
ritorial board  of  equalization  here  complained 
of,  sought  to  be  set  aside  by  those  who  hold 
warrants  Issued  In  excess  of  the  4  per  cent, 
limit  specified  in  the  act.  This  court  and  the 
district  courts  of  the  territory  have  uniformly 
held  that  the  municipalities  are  limited  In  their 
power  to  Incur  Indebtedness  by  the  terms  of 
this  act.  Since  It  was  Intended  by  the  hold- 
ers of  such  Indebtedness,  incurred  beyond  the 
4  per  cent,  limit,  and  hitherto  held  to  be  Ille- 
gal, to  adopt  some  other  method  of  securing 
payment  than  by  any  furth«  direct  applica- 
tion to  the  courts,  a  plausible  ingenuity  sug- 
gested the  direct  application  to  some  board  of 
county  commissioners  of  the  territory,  as  was 
in  this  case  made  to  the  board  of  county  com- 
missioners of  Kingfisher  county,  to  assume  ju- 
risdiction and  Inflate  the  agi^regate  values  of 
property  In  the  county  by  an  addition  of  45 
per  cent,  to  the  assessment  and  valuation  of 
that  which  had  already  theretofore  been  as- 
certained by  the  legal  method  pi-escribed  In 
the  statute,  and  a  subsequent  application  to 
the  territorial  board  of  equalization  to  further 
inflate  the  aggregate  valuation  of  all  property 
In  the  territory  to  an  average  addition  of  35 
per  cent.  Is  It  too  much  to  assert  that  this 
is  just  what  occurred  In  this  case?  Or  would 
such  an  assumption  be  going  beyond  the  proper 
limits  of  a  judicial  opinion?  A  vast  amount 
of  illegal  warrants  were  current  in  the  terri- 
tory before  the  action  referred  to  was  taken 
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by  the  board  of  county  commissioners  of  Ktng- 
flsher  comity  and  by  the  board  of  equaliza- 
tion for  the  territory,  and  stlU  subsist.  The 
existonoe  of  such  a  sum  of  Illegal  Inrtebtedness 
furnished  a  fertile  deld  for  investment  and 
speculation,  and  a  large  quantity  of  such  Ille- 
gal warrants.  Issued  In  excess  of  the  4  per 
cent,  limit,  having  become  finally  located  In 
the  hands  of  a  comparatively  few  persons,  the 
Incentive  Lec-aiue  active  and  vigilant  to  secure, 
not  the  siuall  amount  of  percentage  which  had 
licen  originally  paid  upon  the  purcliase  of,  and 
for  the  assignment  of,  these  illegal  warrants 
and  Indebtedness,  but  to  secure  the  jmyment 
of  them  for  their  face  value;  and,  since  the 
adventurer  In  this  line  of  industry  had  failed 
to  secure  the  co-operaflon  of  the  courts  In  the 
attempted  abrogation  of  the  federal  statute 
limiting  the  indebtedness  of  municipalities  to 
4  per  cent,  of  their  last  as.se88ed  valuation,  no 
device  remained  except  that  of  widening  the 
basis  of  taxation  by  the  successive  illegal  and 
unauthorized  overvaluations  which  were  made 
In  this  case.  If  successful,  and  if  the  supreme 
court  could  now  be  induced  to  consummate  the 
scheme,  and  complete  and  crown  Its  success 
by  an  affirmation  of  this  court,  the  federal 
statute  of  limitation  would  be  completely  evad- 
ed, and  the  taxpaylng  citizens  of  the  territory 
loaded  with  an  indebtedness  not  theirs  to  car- 
ry, under  the  laws.  If,  indeed,  the  illegal  and 
fraudulent  addition  of  111,000,000  to  the  value 
of  property  for  taxation  by  the  action  thus 
taken  be  made  the  subject  of  taxation  and 
further  Indebtedness,  then,  by  the  means  of 
the  Indebtedness  on  behalf  of  the  counties,  re- 
spectively, up  to  the  4  per  cent.  limitation,  and 
of  the  townships,  respectively,  up  to  the  4  per 
cent  limitation,  and  of  the  school  districts,  re- 
spectively, up  to  the  4  per  cent.  Umitatlon,  and 
of  the  territory  Itself  up  to  the  limitation  of 
1  per  cent,  then  the  speculators  who  are  back 
of  the  Illegal  assessment  thus  made  by  the 
territorial  board,  here  sought  to  be  upheld, 
would  have  l>een  successful  In  saddling  upon 
the  taxpayers  of  the  territory,  by  means  of 
the  board  of  county  commissioners  of  King- 
fisher county  and  the  territorial  board  of  equal- 
ization, an  added  annual  tax  of  13  per  cent 
upon  such  addition  to  the  aggregate  valuation 
of  the  whole  territory,  to  wit,  uiran  $11,000,0;!0. 
In  other  words,  It  would  have  been  made  pos- 
sible to  collect  from  the  taxpaylng  citizens  of 
this  territory  |!1,500,000  of  illegal  taxes,  a  large 
part  of  which  illegal  indebtedness  was  un- 
doubtedly held  In  warrants  by  those  who  de- 
vised this  gigantic  and  nefarious  scheme  of 
robbery.  We  cannot  understand  how  the  de- 
feat of  such  a  scheme  could  result  in  the  vio- 
lation of  private  rights  and  the  hnpalrmeut 
of  pubUc  faith,  or  might  seriously  impair  the 
usefulness  of  territorial,  county,  and  municipal 
governments,  by  depriving  them  of  their  just 
revenue.  To  accede  to  such  a  proposition 
would  be  to  hopelessly  mingle  with  the  high 
duty  of  this  court,  to  interpret  the  laws  as 
they  are,  regarding  such  simple  interpretation 
as  the  surest  and  safest  foundation  of  the  in- 


tegrity of  the  state,  the  corrupt  schemes  of 
those  who  would  destroy  the  citizenship  of  the 
territory  by  loading  them  with  obligations  in 
violation  of  the  statute,  and  not  honestly  theirs 
to  carry  or  to  pay.  I  think  that  the  courts 
best  discharge  their  duty,  and  are  held  In  the 
highest  esteem,  and  reach  their  highest  use- 
fulncs.s,  when  they  confine  thanselves  most 
carefully  to  the  duty  of  interpreting  and  stat- 
ing the  law  as  it  is;  and  when  we,  as  Judges, 
do  that,  we  can  safely  rely  upon  the  "public 
honor,  faith,  and  credit"  of  this  territory,  and 
the  honor  of  this  court,  taking  care  of  theni- 
selves. 

We  conclude  that  assessment  la  the  same  as 
valuation  of  the  property  taxed;  that  this  as- 
sessment or  valuation  must  be  made  by  the 
officer  or  officers  to  whom  It  is  by  the  statute 
expressly  committed;  that  the  duty  and  func- 
tion of  assessment  cannot  be  shared  In  by  any 
officer  to  whom  It  la  not  so  granted  by  the 
very  language  of  the  statute;  that  equaliza- 
tion of  property  Is  a  wholly  different  matter, 
comprehending,  as  It  does,  simply  an  ascer- 
tainment of  the  average  between  valuations 
ah^eady  found.  It  is  the  equaUzing  of  Indi- 
viduals among  each  other  by  the  township 
boards,  and  of  the  townships  among  each  oth- 
er by  the  county  boai-ds,  and  of  the  counties 
among  each  other  by  the  state  board,  of  equal- 
ization. It  Is  in  the  present  case,  the  aggre- 
gate amount  of  property  having  been  ascer- 
tained by  the  abstract  of  assessment  rolls  fur- 
nished to  the  auditor  of  the  territory  from  the 
various  counties,  an  ascertainment  of  the 
proper  percentage  which  should  be  added  to 
some  counties  and  taken  away  from  others  In 
order  to  place  the  counties  upon  an  equal  foot- 
ing, the  aggregate  amount  of  property  remain- 
lug  the  same,  except  from  such  slight  raising 
or  lowering  of  the  amounts  as  may  be  inci- 
dental to  the  operation  of  equalizing  the  taxes 
among  the  various  counties,  and  that  if  the  as- 
sumption of  such  authority,  and  Its  sanction 
by  the  court  here,  be  Indeed  the  law,  then  it 
would  make  very  little  difference  whether 
there  be  any  llmlta<^lon  In  the  statute  of  one, 
two,  or  ten  mills  In  the  levy  to  be  made  by  the 
territorial  board  and  the  boards  of  county  com- 
missioners in  their  respective  counties;  for,  if 
they  be  restrained  in  the  statute  in  one  place, 
and  set  free,  by  Inference,  to  increase  the  ag- 
gregate amount  of  property  in  the  territory, 
the  extent  to  which  that  power  might  be  exer- 
cised would  be  a  mere  umtter  of  private  opin- 
ion among  the  members  of  the  board,  and  of 
helpless  conjecture  on  the  part  of  the  tax- 
payer. And  we  therefore  believe  that  the 
board  of  equaUzation  exceeded  any  power  giv- 
en to  it  by  the  statute  In  making  the  equaliza- 
tion complained  of,  aud  that,  to  the  extent  of 
such  addition  to  the  aggregate  amount  of  proper- 
ty In  tlie  territory  as  was  made  by  the  territo- 
rial hoard  of  equaUzation, — being  45  per  cent, 
in  Logan  county  in  addition  to  the  values  of  a 
county  already  overvalued  45  per  cent  by  its 
own  board  of  county  commissioners,— the  taxes 
levied  upon  the  petitouers  were  void.    The  or- 
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der  of  tbe  district  coort  Is  reversed.  AU  the 
justices  concur,  except  DALE,  O.  J„  who  pre- 
sided below,  and  TAKSNEY,  J. 

KKATON,  J.  (concnrring).  I  concur  fully 
with  the  conclusion  reached  by  Justice  Mc- 
ATEE  in  the  foregoing  opinion,  and  with 
most  of  the  reasoning  therein  contained. 
Hence,  were  the  question  decided  not  one 
of  extraordinary  importance,  and  one  which 
has  heretofore  been  decided  by  a  majority  of 
this  court  directly  contrary  to  the  position 
now  taken  by  a  majority  of  the  members 
thereof,  I  should  content  myself  with  merely 
concurring  with  the  views  so  ably  expressed 
by  my  Brother  McATBB,  without  attempting 
to  elaborate  them  or  to  give  any  additional 
reasons  therefor.  In  this  connection,  bow- 
ever,  I  will  be  pardoned  the  statement  that, 
in  my  judgment,  both  the  foregoing  and  the 
majority  opinion  In  Wallace  v.  Bullen  go 
somewhat  beyond  tbe  matters  presented  by 
the  record,  and  deal  too  much  with  supposed 
consequences,  and  the  alleged  motives  of 
those  assumed  to  be  peculiarly  Interested  In 
the  determination  of  the  question  involved, 
which,  as  I  understand  it.  Is  solely  one  of 
statutory  construction. 

There  is  one  proposition  raised  by  the  plead- 
ings and  urged  by  the  defendants  In  this  and 
the  other  similar  cases  which  has  not  been 
noticed  In  either  of  the  prepared  opinions.  It 
18,  In  substance,  that,  the  value  of  all  the 
propwty  In  the  territory  having  been  raised 
to  a  common  plane,  no  taxpayer  Is  Injured 
thereby,  as  the  rate  of  taxation  was  corre- 
spondingly reduced,  and  the  amount  of  taxes 
levied  in  each  county  and  the  amount  requir- 
ed of  each  taxpayer  were  the  same  as  they 
would  have  been  had  the  raise  not  been 
made  by  the  territorial  board  of  equalization. 
In  the  answer  of  defendants  in  the  case  at 
bar  this  proposition  is  sought  to  be  raised 
by  the  following  allegations:  "Defendants 
say  that  the  rate  of  taxation  in  said  I.ogan 
county  was  fixed  by  the  board  of  county 
commissioners,  subsequent  to  said  action  by 
the  territorial  board  of  equalization,  upon  the 
basis  of  the  Increased  valuation  of  the  prop- 
erty In  said  Logan  county  as  fixed  by  the 
territorial  board  of  equalization  as  aforesaid; 
that  the  said  board  of  county  commtssionors 
at  the  time  of  fixing  said  rates  made  a  care- 
ful and  conservative  estimate  of  the  expenses 
of  said  county  for  the  current  year  ISO,"),  and 
levied  only  a  sufllclent  rate  of  taxation  to 
meet  said  expenses;  that  the  amount  of  mon- 
ey required  to  be  paid  as  taxes  for  said  coun- 
ty Is  no  greater  than  as  though  said  increase 
by  the  said  territorial  board  of  equalization 
had  not  been  made;  that,  If  said  increase  in 
valuation  had  not  been  made,  the  said  board 
of  county  commissioners  would  have  b^en 
compelled  to  increase  the  rate  of  taxation  In 
onler  to  meet  the  acttial  and  necessary  ex- 
penses of  said  county."  Conceding  that 
there  are  sufficient  facts  pleaded  in  said  an- 
3wer  to  properly  present  the  point  relied  on,— 


which,  to  say  the  least.  Is  extremely  doubt- 
ful,—tbe  contention.  In  my  opinion,  is  not 
tenable,  for  several  reasons,  among  which  are 
the  following:  First.  It  would  be  wholly 
Impracticable  for  a  court  to  determine,  with 
any  degree  of  certainty,  that  an  Individual's 
tax  has  not  been  Increased  by  such  raise. 
Second.  The  statute  authorizes  an  Injunction 
"to  enjoin  the  Illegal  levy  of  any  tax,  chaiige 
or  assessment,  or  the  collection  of  any  Illegal 
tax,  charge  or  assessment,  or  any  proceed- 
ing to  enforce  the  sam&"  Section  265,  Code 
Civ.  Proc.  Third.  To  sustain  this  contention 
would  be  to  give  said  board  of  equalization 
unlimited  power  In  this  regard,  and  the  value 
of  all  the  property  in  the  territory,  except 
railroads,  might  be  raised  to  10,  or  even  10,- 
000,  times  its  actual  value;  and,  as  this  board 
is  required  to  assess  railroad  property  at  "its 
actual  cash  value,"  any  increase  of  the  other 
taxable  property  beyond  such  value  would 
necessarily  Impose  an  unjust  burden  thereon. 
I  heartily  agree  with  what  la  said  In  tbe 
foregoing  opinion  as  to  its  being  utterly  Im- 
poeslble,  under  the  law,  for  the  territorial 
board  of  equalization  to  ascertain  the  true  or 
actual  value  of  any  classes  of  property  ex- 
cept that  which  It  is  said  board's  duty  to  as- 
sess. This  position  is  made  perfectly  ap- 
parent by  the  provisions  of  article  4,  c.  43, 
SesB.  Laws  1896,  which  make  it  the  duty  of 
said  board  "to  assess  all  the  property  of  the 
railroads  and  railroad  corporations  in  tiie  ter- 
ritory of  Oklahoma  at  Its  actual  cash  value"; 
and,  in  order  that  said  value  may  be  ascer- 
tained, "every  person,  company  or  cori>ora- 
tlon  operating  or  constructing  a  railroad  in 
this  territory"  Is  required  to  "return  sworn 
lists  or  schedules  of  the  taxable  proi>erty  of 
said  railroad  company  or  corporation  as 
hereinafter  provided."  It  is  then  specifically 
provided  in  section  5  of  said  article  how  and 
by  whom  these  lists  or  schedules  shall  be 
made,  what  they  shall  contain,  etc.  It  will 
sufllce  here  to  say  that  said  lists  or  schedules 
shall  contain  a  sufllclent  statement  of  the 
amount,  character,  and  value  of  such  rail- 
road property  to  enable  said  board  to  deter- 
mine, almost  (if  not  quite)  definitely,  tbe  ac- 
tual cash  value  thereof.  Then,  in  section  7 
of  said  article.  It  is  further  provided  tliat.  If 
the  proper  ofllcers  fail  to  make  the  required 
statements  or  schedules,  the  person,  company, 
or  coi-poration  owning  such  railroad  property 
"shall  forfeit,  as  a  penalty,  not  less  than  five 
thousand  dollars  for  each  offense,"  etc.  It 
is  still  further  provided  in  section  8  of  said 
article  that  the  board  of  railroad  assessors 
shall  have  power  to  comi)el  the  attendance 
of  the  officers  and  other  agents  of  a  rallro,id 
company  as  witnesses  to  testify  before  said 
board  concerning  any  necessary  matters  to 
enable  said  board  to  properly  assess  such 
property,  and  that  "any  president,  secretary, 
receiver,  accounting  officer,  servant  or  agent 
of  any  railroad  company,  who  shall  knowing- 
ly make  any  false  answer  to  any  question 
put  to  him  by  such  board  or  by  Its  order, 
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touching  th«  buBlneaa,  ptopertj,  mooej  and 
credits  and  value  thereof,  of  aald  railroad 
company,  ahall  be  gollty  of  perjtny,  and  It 
shall  be  the  duty  of  the  president  of  said 
board  to  prosecute  any  person  liable  to  the 
penalties  of  this  section  immediately  npon  the 
accruing  of  the  liability  of  such  prosecu- 
tion." How,  then,  can  H  be  asserted  that 
the  legislature,  which  understood  that  all  of 
the  foregoing  provisions  were  necessary  to 
enable  these  officers,  when  acting  as  the 
board  of  railroad  assessors,  to  determine  the 
actual  cash  value  of  the  railroad  property  of 
the  territory,  could  possibly  have  Intended 
that  said  officers,  when  acting  aa  the  ttxiir 
torlal  board  of  equalization,  should  assume 
to  flx  the  actual  cash  value  of  the  other  prop- 
erty of  the  territory  at  a  difTerent  amount 
from  that  fixed  by  the  various  assessors  there- 
of, as  equalised  by  the  township  and  county 
boards  of  equalisation,  without  any  means 
whatever  for  ascertaining  same  except  ab- 
stracts of  the  assessment  rolls  of  the  diSw- 
ent  counties? 

Another  phase  of  the  question  which  seems 
to  have  been  overlooked  by  the  other  Jus- 
tices who  have  prepared  opinions  herein  is 
that,  if  this  court  holds  that  said  board  of 
equalisation  has  the  power  to  raise  the  aggre- 
gate valuation  of  the  taxable  property  ot  the 
territory  as  shown  by  the  abstracts  of  the 
assessment  rolls  of  all  the  counties,  by  a 
parity  of  reasoning  we  must  also  hold  that  it 
is  vested  with  the  power  to  reduce  said  ag- 
gregate valuation;  and,  so  far  as  the  writer 
can  discern,  there  will  be  no  adequate  means 
of  correcting  the  action  of  said  board,  no 
matter  to  what  extent  it  may  in  the  future 
Increase  or  decrease  such  aggregate  value. 
It  certainly  will  not  be  contended  that  a  tax- 
payer can  maintain  a  proceeding  In  court  to 
review  and  correct  the  action  of  said  board 
in  this  regard  upon  the  sole  ground  that  his 
property  has  been  overvalued  thereby;  and, 
aa  there  is  no  appeal  therefrom,  I  can  see  no 
possible  remedy,  if  this  power  ia  conceded 
that  the  taxpayers  of  the  territory  would  have 
to  correct  such  action,  should  the  territorial 
board  of  equalization  increase  the  aggregate 
valuation  of  the'r  property  to  twice,  or  even 
many  more  times,  its  "true  cash  value."  On 
the  other  hand,  I  can  see  no  means  with 
which  to  review  and  correct  the  action  of 
said  board  should  it  decrease  the  valuation 
of  the  property  of  the  territory  to  one-half, 
or  even  a  less  proportion,  of  its  "true  cash 
value."  Can  It  be  possible  that  the  legisla- 
ture ever  intended  to  Invest  this  body  with 
such  tremendous  powers,  to  be  exercised 
without  the  right  of  a  hearing  on  the  part  of 
those  affected  thereby,  by  providing  simply 
that  "It  shall  be  the  duty  of  said  board  of 
examine  the  various  county  assessments  and 
to  equalize  same"?  The  objections  Just  sug- 
gested are  not  satisfied  by  saying  that,  as 
the  territorial  board  of  equalization  is  com- 
posed of  sworn  officers.  It  will  be  presumed 
that  they  will  fairly  and  honestly  perform  the 


duties  assumed  by  them;  for  this  argument 
will  apply  with  greater  force  to  the  local  as- 
sessors, who  are  also  sworn  officers,  and 
whose  duties  are  definitely  prescribed  by  law, 
and  heavy  penalties  provided  for  a  failure 
on  their  part  to  honestly  and  faithfully  per- 
form them.  Confer  this  unlimited  and  abso- 
lute power,  and  some  future  territorial  board 
of  equalization— surrounded  by  different  en- 
vironments, and  actuated  by  different  coo- 
siderations  from  those  which  seem,  in  part, 
at  least,  to  have  Influenced  the  one  whose  ac- 
tion is  now  under  consideration— may,  by  an 
arbitrary  reduction  of  the  aggregate  assessed 
value  of  the  property  of  this  territory,  accom- 
plish the  very  result  which  is  sought  to  be 
avoided  by  the  majority  opinion  of  this  court 
in  Wallace  v.  Bullen,  52  Pac.  954,  to  wit,  "the 
violation  of  private  rights  and  the  Impairment 
of  public  faith,  and  might  seriously  impair 
the  usefulness  of  territorial,  county,  and  mu- 
nicipal governments,  by  deriving  tbem  of 
the  Just  revenue  necessary  for  the  proper 
discharge  ot  their  functions."  It  may  be 
urged  that  there  Is  no  possible  danger  of  any 
board  of  equalization.  In  this  territory,  ever 
reducing  the  aggregate  assessed  value  ot  the 
property  within  its  Jurisdicti(Hi,  and.  Judging 
from  precedents,  there  would  seem  to  be  con- 
siderable plausibility  In  this  contention;  but 
courts,  when  they  look  to  consequences  at  an 
as  an  aid  In  Interpreting  the  meaning  of  a 
stotote  and  the  intention  of  the  legislature 
as  expressed  thereby,  must  take  into  consid- 
eration all  such  consequences  as  are  made 
possible  by  a  certain  construction,  and  which 
can  logically  be  expected  to  follow  same.  I 
accede  to  the  suggestion  in  the  opinion  of  the 
court  In  Wallace  v.  Bullen  to  the  effect  that 
the  territorial  board  must  necessarily  be  cum- 
ceded  the  power  to  raise  or  lower  the  aggre- 
gate assessed  value  of  the  property  of  a  ooon- 
ty  In  order  to  properly  perform  its  duties  as 
a  board  of  equalization;  but,  when  used  sole- 
ly for  the  proper  exercise  of  these  fimctions, 
this  power  Is  not  an  arbitrary  and  unlimited 
one,  since  It  Is  confined  strictly  within  es- 
teblished  and  well-defined  limits,  and,  while 
restricted  to  such  purpose,  it  can  never  be 
made  an  engine  of  oppres8i<«,  on  the  one 
hand,  or  of  repudiation,  on  the  other;  and. 
although  the  proper  exercise  of  said  power 
may  result  In  increasing  the  assessed  valua- 
tion of  the  property  of  many  taxpayers,  they 
must  submit  thereto,  in  order  that  the  bur- 
dens of  taxation  shall  be  so  distributed  as  to 
require  each  to  contribute  to  the  support  of 
government  in  proportion  to  the  value  of  his 
property.  To  this  extent  the  power  to 
change  valuations  by  boards  of  equalization 
is  legitimate  and  proper,  but  to  extend  It  be- 
yond this  scope,  without  providing  those 
whose  property  Is  revalued  with  an  oppor- 
tunity to  be  heard,  la  to  remove  all  restric- 
tions upon  the  power  of  the  state  to  tax  the 
property  of  the  citizen.  See  South  Platte 
Land  Co.  v.  Buffalo  Co.  Com'rs,  T  Neb.  253, 
wherein  it  is  held:    "The  county  commission- 
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ers,  acting  u  a  board  of  eqnali^atloii,  cannot 
raise  tbe  assessment  on  property  without  glT- 
ing  notice  to  the  owner;  and,  if  they  do  so 
increase  the  assessment  of  property  without 
notice,  tbey  act  without  Jurisdiction  of  the 
person  or  subject-matter,  and  their  proceed- 
ings are  void  and  of  no  effect"  In  the  body 
of  the  opinion.  Chief  Justice  Oantt,  speaking 
for  the  court,  says:  "Therefore  the  main 
question  presented  for  consideration  is  wheth- 
er the  commissioners,  acting  as  a  board  of 
equalization,  can  reassess  property  without 
giving  notice  to  the  owner.  •  •  •  But  it  is 
insisted  tliat,  as  section  27  constitutes  the 
county  conunissioners  also  a  board  of  equal- 
ization, and  provides  that  the  'said  l>oard 
shall  have  the  right  to  raise  at  lower  the 
valuations  of  any  or  all  property  (except 
pn^erty  vahied  by  the  state  board)  as  may 
be  deemed  Just  and  proper,'  absolute  power 
resides  in  this  board  to  reassess  property  as  It 
may  choose,  and  that,  as  the  statute  fixes  the 
time  when  the  Iward  shall  meet,  it  may  exer- 
<*ise  this  power  without  giving  notice  to  the 
owner  of  the  poperty.  •  »  •  Certainly 
such  absolute  power  to  tax  the  property  of 
the  citizen  without  notice  would  establish  a 
precedent  too  dangerous  to  be  tolerated,  and 
it  is  not  to  be  supposed  that  it  was  the  inten- 
tion of  the  legislature  to  confer  on  the  board 
a  power  so  dangerous  and  so  liable  to  abuse. 

•  •  •  Tax  his  property,  and  the  constitu- 
tion declares  that  no  man  shall  be  deprived 
of  his  property  without  due  process  of  law. 

♦  •  •  But,  If  the  proposition  contended  for 
Is  maintainable,  then  the  l)oard,  by  Its  arbi- 
trary act,  may,  without  due  process  of  law, 
raise  the  tax  on  property  of  the  citizen  with- 
out limit,  and  without  his  knowledge.  •  •  • 
It  seems  to  me  that,  if  the  proposition  con- 
tended for  on  t)ie  part  of  the  defendants  Is  to 
be  maintained.  It  must  be  at  the  sacrifice  of 
those  great  principles  upon  which  private 
rights  repose  for  their  security,  and  which 
are  secured  by  the  solemn  guaranties  of  the 
constitution;  and  therefore  I  must  conclude 
that  the  county  commissioners,  acting  as  a 
board  of  equalization,  cannot  Interfere  with 
those  rights  and  reassess  property  without 
flrat  giving  notice  to  the  owner." 

I  fully  a^tree  with  the  conclusion  of  my  asso- 
ciates (McATEE  and  BIERER)  that  the  action 
of  the  territorial  board  of  equalization  In  raising 
the  aggregate  assessed  valuation  of  all  the  prop- 
erty of  the  territory,  except  railroad  property, 
more  than  $11,000,00*),  as  shown  by  the  record 
In  this  ease,  aniuuuted  to  a  reassessment  of  all 
the  property  whose  aggregate  assessed  valua- 
tion was  so  raised,  rather  than  an  eqtullzatlon 
thereof.  While  it  is  true  that  "the  valuation 
of  Kingfisher  county  was  adopted  as  a  l>asls  for 
equalization,"  and  the  valuation  of  each  of  the 
other  counties  raised  thereto,  yet  the  same  rea- 
soning which  will  support  this  raise,  to  wit,  the 
l>cwer  and  duty  of  said  board  to  see  that  "tlie 
law  requiring  all  the  property  to  be  assessed  at 
its  actual  cash  value"  Is  complied  with,  will  also 
support  a  raise  of  the  valuations  of  all  the 


countlBS  of  the  territory  to  some  common  plane 
entirely  above  that  of  any  county,  which,  in  the 
opinion  of  a  majority  of  the  members  of  this 
board,  would  come  most  nearly  fulfilling  the 
requirements  of  the  law.  In  fact,  such  was 
the  practical  effect  of  tbe  action  of  said  board 
in  this  instance,  since  the  aggregate  valuation 
of  the  taxable  property  of  Kingfisher  county, 
which  was  used  as  the  basis  for  said  action, 
had  previously  been  increased  by  tbe  county 
board  of  equalization  hi  the  stun  of  $382,335.75, 
being  an  increase  of  about  25  per  cent,  over  and 
above  the  aggregate  valuation  fixed  by  the  sev- 
eral assessors  of  the  taxing  districts  of  said 
county,  as  is  shown  by  the  record  in  the  case 
of  I^ee  V.  Mehew,  now  pending  before  this 
court,  and  submitted,  as  I  understand,  to  abide 
tbe  decision  in  the  case  at  bar,  and  the  other 
cases  involving  the  same  question.  In  other 
words,  the  majority  of  the  members  of  this 
board  have  attranpted  to  exercise  the  powers 
and  duties  conferred  by  law  upon  tbe  assessors 
of  the  territory,  except  that  they  have  reassessed 
the  taxable  property  thereof  by  coimty,  instead 
of  individual,  assessments. 

I  also  entirely  agree  with  those  of  my  asso- 
ciates who  have  reached  the  conclusion  that  the 
legislature  never  conferred,  and  never  intended 
to  confer,  any  soch  JnrisAction  or  authority  upon 
this  board;  and  I  go  still  further,  and  hold  that 
the  legislature  itself  is  not  Invested  with  the 
power  to  confer  such  authority,  unless  it  also 
provide  for  a  hearing  before  said  board  on  the 
part  of  those  whose  property  is  to  be  reassessed 
thereby.  Fortunately  for  the  property  owning 
citizen,  under  the  sacred  guaranty  of  our  fed- 
eral constitution  no  person  can  be  deprived  of 
his  property  "without  due  process  of  law";  and 
it  has  been  the  unanimous  holding  of  the  courts 
of  this  country  that  the  attempted  exercise  of 
the  power  on  the  part  of  a  state  to  provide  for 
the  assessing  of  the  property  of  her  citizens, 
or  any  portion  thereof,  for  taxation,  without  aa 
opportunity  for  them  to  be  beard  at  the  time, 
or  after  the  date,  of  such  assessment,  is  in  vio- 
lation of  this  constitutional  provision,  and  there- 
fore nugatory.  The  fact  that  our  law  makes 
ample  provision  t'^r  such  a  hearing  before  the 
township  boards  of  equalization  is  no  compli- 
ance with  said  constitutiooal  guaranty.  If  both 
the  countyand  territorial  boards  of  equalization, 
or  either  of  them,  can,  subsequently  thereto,  re- 
assess the  property  listed  for  taxation.  Ballroad 
Tax  Cases,  13  Fed.  722,  8  Sawy.  270.  Perhaps 
the  lending  and  best-reasoned  case  to  be  found 
t'pon  this  proposition  Is  that  of  Stuart  v.  Pal- 
re- er,  74  N.  Y.  183,  whereto  the  very  able  court 
of  that  state,  per  Earl,  J.,  say,  to  part,  the  fol- 
lowing: "It  will  be  observed  that  two  assess- 
ments are  provided  for  by  the  acts,— one  for 
the  damages  awarded  to  the  owners  of  the  land, 
rnder  section  3  of  the  act  of  1869,  as  amended, 
and  another  for  the  expense  of  regulating,  grad- 
ing, etc.,  under  section  4,  as  amended.  The 
former  assessment  was  to  be  made  and  confirm- 
ed after  proper  notice  to  and  hearing  of  the  per- 
sons interested.  The  latter  assessment  could 
be  made  without  any  notice  to  or  heai-ing  of  any 
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person.  The  law  requires  no  notice,  and  a 
provision  (or  notice  cannot  be  Implied.  Upon 
the  assumption  that  the  law  was  valid,  there  was 
ample  authority  for  the  commissioners  to  make 
the  assessment  without  any  notice  or  bearing; 
and  the  assessment,  when  once  made  in  the  ex- 
ercise of  the  arbitrary  discretion  thus  conferred, 
would  be  unassailable,  and,  however  unjust, 
unfair,  and  oppressive,  would  be  subject  to  no 
review,  unless  fraud  or  corruption  could  be 
shown.  I  am  ot  the  opinion  that  the  constitu- 
tion sanctions  no  law  imposing  such  an  assess- 
ment without  a  notice  to,  and  a  bearing  or  an 
opportunity  of  a  hearing  by,  the  owners  of  the 
property  to  be  assessed.  It  is  not  enough  that 
the  owners  may  by  chance  have  notice,  or  that 
th^  may,  as  a  matter  of  favor,  have  a  bearing. 
The  law  must  require  notice  to  them,  and  give 
them  the  right  to  a  hearing,  and  an  opportunity 
to  be  heai-d.  It  matters  not,  upon  the  question 
of  the  constitutionality  of  such  a  law,  that  the 
assessment  has  in  fact  been  fairly  apportioned. 
The  constitutional  validity  of  a  law  is  to  be 
tested,  not  by  what  has  been  done  under  It, 
but  by  what  may  by  its  authority  be  done. 
Tlie  legislature  may  prescribe  the  kind  of  no- 
tice, and  the  mode  In  which  it  shall  be  given, 
but  it  cannot  dispense  with  all  notice.  The  leg- 
islature can  no  more  arbitrarily  impose  an  as- 
sessment for  which  property  may  be  taken  and 
sold  than  it  can  render  a  Judgment  against  a 
person  without  a  hearing.  It  is  a  rule  founded 
on  the  first  principles  of  natural  Justice,  older 
than  written  constitutions,  that  a  citizen  shall 
not  be  deprived  of  his  life,  liberty,  or  property 
without  an  opportunity  to  be  heard  in  defense 
of  his  rights,  and  the  constitutional  provision 
tliat  no  person  shall  be  deprived  of  these  'with- 
out due  process  of  law'  has  its  foundation  on 
this  rule.  This  provision  is  the  most  important 
{,uaranty  of  personal  rights  to  be  found  in  the 
federal  or  state  constitution.  It  is  a  limitation 
upon  arbitrary  power,  and  is  a  guaranty  against 
arbitrary  legislation.  No  citizen  shall  arbitra- 
rily be  deprived  of  his  life,  liberty,  or  property. 
This  the  legislature  cannot  do,  nor  aathorize  to 
be  done.  'Due  process  of  law'  is  not  conflned 
to  Judicial  proceedings,  but  extends  to  every 
case  which  may  deprive  a  citizen  of  life,  liber- 
ty, or  property,  whether  the  proceeding  be  Judi- 
cial, administrative,  or  executive  in  its  natwe. 
Welmer  v.  Bunbury,  30  Mich.  201.  This  great 
guaranty  is  always  and  everywhere  present  to 
protect  the  citizen  against  arbitrary  interfer- 
ence with  these  sacred  rights.  It  has  always 
been  the  general  rule  in  this  country,  in  every 
system  of  assessment  and  taxation,  to  give  the 
person  to  be  assessed  an  opportunity  to  be 
heard  at  some  stage  of  the  proceeding.  That 
'due  process  of  law'  requires  this  has  been 
quite  uniformly  recognized.  No  case,  it  Is  be- 
lieved, can  be  found  in  which  It  was  decided 
that  this  constitutional  guaranty  did  not  ex- 
tend to  cases  of  assessments;  and  yet  we  may 
infer  from  certain  dicta  of  Judges  that  their  at- 
tention was  not  called  to  it,  or  that  they  lost 
sight  of  It,  In  the  cases  which  they  were  consid- 
ering.    It  has  sometimes  been  Intimated  that  a 


dtlsen  la  not  deprived  of  bis  property,  within 
the  meaning  of  this  constitutional  provision,  by 
the  impositioa  of  an  assessment.  It  might  as 
well  have  said  that  he  is  not  deprived  of  bis 
property  by  a  Judgment  entered  against  him. 
A  Judgment  does  not  take  property  until  it  Is 
enforced,  and  then  it  takes  the  real  or  personal 
property  of  the  debtor.  So  an  assessment  may 
generally  be  enforced,  not  only  against  the  real 
estate  upon  which  it  is  a  lien,  but,  as  in  this 
case,  against  the  personal  property  of  the  own- 
er also;  and  by  It  he  may  Just  as  much  be  de- 
prived of  his  property,  and  in  the  same  sense^ 
as  the  Judgment  debtor  is  deprived  of  his  by 
the  Judgment."  The  principles  declared  by 
the  supreme  court  of  New  Xork  in  the  case  Just 
cited  and  quoted  from  are  recognized  and  af- 
firmed In  numerous  decisions,  both  state  and 
federal,  among  them  being  the  following: 
South  Platte  Land  Co.  v.  Buffalo  Oo.  Com'rs. 
supra;  People  v.  San  Francisco  Savings  Union, 
31  Cal.  138;  Slaughter  v.  City  of  Louisville 
(Ky.)  8  S.  W.  917;  Davidson  v.  Board,  96  U.  S. 
97;  Hagar  v.  Reclamation  Dlst.  Ill  U.  S.  701. 
4  Sup.  Ct.  (563;  Spencer  v.  Merchant,  125  U. 
S.  345,  8  Sup.  Ct  921;  Winona  &  St.  P.  Land 
Co.  V.  Minnesota,  159  U.  S.  52C,  16  Sup.  Ct  83, 
and  cases  therehi  cited;  Ralhoad  Tax  Cases, 
supra,  and  note.  The  valuation  or  assessment 
of  property  for  the  purpose  of  imposing  an  ad 
valorem  tax  thereon  is  a  judicial  act,  which  can. 
not  be  exercised  by  the  legislature  Itsdf,  nor 
delegated  by  It  to  any  other  body  or  person,  to 
be  exercised  without  due  notice  to,  and  a  right 
to  be  heard  by,  those  affected  thereby.  See 
Slaughter  v.  City  of  Louisville,  supra,  wherein 
It  is  held  that:  "The  valuation  or  assessment 
of  proiierty  is  not  only  a  Judicial,  but  an  indis- 
pensable, act,  in  order  to  levy  ad  valorem  taxes 
upon  it  In  the  nature  of  the  thing,  there  must 
be  an  assessment.  •  •  •  Can  the  legislature, 
in  order  to  authorize  the  collection  of  ad  valo- 
rem taxes,  fix  the  valuation  upon  the  prop«ty 
to  be  taxed?  It  seems  to  be  well  settled  that 
the  legislature,  as  the  lawmaking  department 
of  tlie  state  government,  has  no  constitutional 
power  to  fix  the  valuation  of  properly  which  Is 
to  be  taxed  upon  ad  valoron  principles.  The 
rea.<!on  for  this  rule  is  that  the  legislative  de- 
partment has  no  Judicial  or  executive  power, 
and,  as  the  valuation  is  judicial,  It  follows  that 
the  legislature  has  no  constitutional  power  to 
make  the  valuation.  Taxes  are  not  debts. 
'Debts  are  obligations  founded  upon  contracts, 
express  or  implied,'  but  taxes  are  Impositions 
levied  for  the  support  of  the  state  government, 
or  for  county  or  city  purposes.  When  they 
are  Imposed  by  authority  they  operate  on  the 
taxiwyer  In  invitum.  When  they  take  the 
form  of  a  per  centum  there  must  be  a  valua- 
tion as  a  basis  of  the  power  to  levy  and  collect 
them.  The  taxpayer  Is  entitled  to  be  heard  In 
fixing  this  val'iatlon.  The  basis  of  the  right 
to  collect  taxes  from  him  consists  In  the  valiu- 
tion  of  his  property;  and  to  deny  him  the  right 
to  be  heard  in  making  this  valuation  would  be 
the  taking  of  his  property  without  due  process 
of  law.     The  valuation  is  the  due  process  of 
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law  t7  wtiich  tbe  rlgbt  to  take  Us  property 
for  taxation  Is  began;  and,  the  legislature  hav- 
ing  no  judicial  or  ezecatire  power,  it  cannot 
make  the  valuation;  but  the  Taluation  must 
be  made  bj  some  person  authorized  to  ex^clse 
Judicial  power,  and  such  person  Is  an  assessor." 
The  principles  announced  In  the  cases  herein 
dted  upon  this  constitutional  question  In  no 
wise  conflict  with  the  decision  of  the  supreme 
court  of  Missouri  in  Blaclc  ▼.  McGonlgle,  103 
Mo.  192,  IS  S.  W.  61Q,  which  seems  to  have 
beat  relied  upon  as  the  sole  support  of  authority 
for  the  conclusion  of  a  majority  of  this  court 
In  Wallace  y.  Bull«i.  The  dedsion  In  the  Mis- 
souri case  is  liased  upon  statutes  amply  provid- 
ing for  notice  to,  and  the  opportimlty  of  a  hear- 
ing by,  ail  persons,  the  valuation  of  whose  real 
estate  had  been  increased  by  the  county  board 
of  equalization  to  comply  with  the  requiremoit 
"that  each  tract  of  land  shall  be  entered  on  the 
tract  book  at  its  true  value,"  and  It  appears 
that  the  board  was  not  authorized  to  change 
the  valuations  of  personal  property  for  any  such 
purpose.  In  addition  to  the  authority  given 
said  board  by  section  6672,  Bev.  St  Mo.  1879, 
"to  hear  complaints,"  section  6673  thereof,  as 
amended  by  act  of  1887,  provides:  "But  after 
the  board  shall  have  raised  the  valuation  of 
such  real  estate,  it  shall  give  notice  of  the  fact, 
specifying  the  property  and  the  amount  raised, 
(to  the  persons  owning  or  controlling  the  same, 
by  personal  notice  through  the  mall,  or  by  ad- 
vertisement in  any  paper  published  in  the  coun- 
ty,) and  that  said  board  will  meet  on  the  fourth 
Monday  of  April,  to  hear  reasons,  if  any  may 
be  given,  why  such  increase  should  not  be 
made."  In  discussing  the  suflSdency  of  the 
notice  given  by  the  txiard  of  equalization  in 
that  case,  said  supreme  court  of  Missouri  say, 
among  other  things,  that:  "The  order  of  the 
board  on  the  3d  of  April  raised  the  assessed 
value  of  all  lands  in  Lyon  township  50  per 
cent,  whUa  the  notice  glvoi  by  the  clerk  show- 
ed an  increase  of  60  cents  on  the  $100  valua- 
tion. There  is  certainly  a  vast  difference  be- 
tween the  order  as  made  and  the  notice  given. 
The  notice  as  given  cannot  be  said  to  specify 
the  amount  raised.  The  taxpayer  might  well 
disregard  the  Increase  as  spedfled  in  the  notice, 
and  yet  have  a  serlona  and  valid  objection  to 
the  Increase  made  by  the  board.  The  question 
then  arises  whether  the  board,  on  discovering 
the  mistake,  bad  the  power  to  otdet  a  new  no- 
tice." Thus,  It  is  seen  that  Black  v.  McOonlgle, 
supra,  Instead  of  supporting  the  condusion  of 
a  majority  of  this  court  In  Wallace  v.  Bullen,  ia 
strictly  in  line  with  the  many  other  able  and 
wdl-considered  decisions  holding  that  the  own- 
ers must  be  afforded  the  right  of  a  hearing  at 
some  stage  of  tbe  proceedings  relative  to  the 
assessment  of  their  property  before  the  same 
can  be  charged  with  an  ad  valorem  tax.  I 
concede  that  as  the  law  of  this  territory  Axes 
the  time  and  place  for  the  meetings  of  the  coun- 
ty and  territorial  boards  of  equalization,  this 
would  probably  be  a  suffldent  notice  to  the  tax- 
payers to  enable  them  to  appear  before  said 
boards  for  tbe  purpose  of  adjusting  any  griev- 
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ances  tbey  may  have  eoncemfnc  <be  matter 
of  the  assessment  of  their  property;  but  as  tbe 
law  gives  them  no  right  of  hearing  before  such 
l)odles,  they  are  in  no  better  position  in  thip  re- 
gard than  if  they  had  no  notice  whatever  of 
the  time  and  place  of  such  meetings.  See  Ha- 
gar  V.  Reclamation  Diet,  and  Railroad  Tax 
Oases,  supra.  To  sustain  a  law  providing  for 
the  assessment  or  reassessment  of  the  taxable 
property  of  our  territory  without  the  right  of 
a  bearing  on  the  part  of  those  whose  prt^perty 
is  to  be  so  assessed  th««under  would  be  little, 
if  any,  less  dangerous,  as  a  precedent  than  to 
uphold  an  enactment  abrogating  the  right  of 
trial  by  Jury;  and  for  tills  court  to  Interpret  a 
plain  provision  authorizing  and  requiring  the 
equalization  of  the  assessed  valuations  of  prc^ 
erty  into  such  a  law  would,  in  my  opinion,  be 
to  commit  an  error  that  it  could  never  retrieve, 
and  one  which,  if  not  corrected  by  legislative 
adion,  must  almost  Inevitably,  sooner  or  later, 
result  in  the  oppression  of  those  of  our  dtizens 
who  own  the  material  wealth  of  the  territory,  if 
not  In  the  absolute  conflscaUon  of  their  pn^- 
erty. 

The  question  of  whether  or  not  tbe  legrislature 
has  the  power  to  authorize  the  territorial  board 
of  equalization  to  Increase  the  assessed  valua- 
tion of  any  county  of  the  territory,  even  for  the 
sole  and  necessary  purpose  of  equalization, 
without  providing  those  whose  property  valua- 
tions are  thereby  increased  with  an  opportunity 
to  be  heard  In  opposition  thereto,  and  without 
any  other  evidence  than  abstracts  of  the  assess- 
ment rolls  of  the  various  counties  of  the  terri- 
tory, is  not  now  before  us,  and  I  express  no 
opinion  whatever  thereon. 

As  both  Justices  McATEE  and  BIEREB 
bave,  from  the  same  point  of  view  as  tliat  oc- 
cupied by  the  writer,  heretofore  prepared  writ- 
ten opinions  in  this  cause  fully  covering  all  of 
the  other  material  points  raised  and  presented. 
I  deem  It  unnecessary  to  extend  this  concurring 
opinion  further  than  to  reiterate  that  the  posi- 
tion now  taken  by  this  court  upon  this,  un- 
doubtedly the  most  important  question  which 
has  as  yet  been  presented  thereto,  is  not  only 
sustained  by  the  better  reason,  but  also  bv  the 
great  weight  of  authority. 

BIERER,  J.  (specially  concurring).  Real- 
izing the  great  Importance  of  this  question. 
It  being  one  which  affects  every  taxpayer  In 
the  territory,  as  the  legal  assessments  as  ap- 
proved by  the  township  boards  of  equaliza- 
tion and  returned  to  the  county  clerks  have 
been  In  every  instance  raised,  I  feel  it  my 
duty  to  enter  an  affirmative,  rather  than  a 
passive,  approval  of  the  conclusions  which 
bave  been  reached,  and  which  are  so  ably 
presented  in  the  foregoing  decision  of  my 
associate.  Justice  McATEE.  The  conclusion 
of  the  court  in  this  case  overrules  the  for- 
mer conclusion  of  the  court  In  Wallace  v. 
Bullen  (decided  at  the  June  term,  a  year 
ago,  of  this  court)  62  Pac.  954,  and,  as  that 
case  was  one  appealed  from  my  decision  in 
the  trial  court,  of  courae  I  oonld  express  no 
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views  in  that  case;  but,  as  the  former  opin- 
ion la  this  case  followed  that,  I  did  in  tills 
vase  disiient  from  the  conclusions  reached  in 
the  case  of  Wallace  t.  Bullen,  and  my  dis- 
MeDting  opinion  then  rendered  in  this  case  Is 
now,  very  agreeably  to  myself,  at  least, 
changed  into  a  concurring  opinion.  I  agree 
fully  with  the  conclusions  of  Justice  Mc- 
ATEE,  and  bis  opinion  reviews  the  question 
so  fully  and  extensively  tliat  I  will  I>e  con- 
tent with  perhaps  but  an  emphasis  of  one  or 
two  of  the  more  Important  phases  of  the 
question,  and  a  review  of  a  few  cases  on  the 
subject,  and  a  limited  number  of  additional 
citations  from  the  text  writers.  The  sec- 
tions of  the  statute  which  are  pertinent  to 
this  question  are  all  set  out  in  the  opinions 
already  rendered,  and  it  will  t>e  unnecessary 
for  me  to  repeat  them  here.  Init  it  will  be  suffi- 
cient for  me  to  htate  my  conclusions  of  what 
the  law  Is  from  them. 

The  territorial  board  of  equaliisation  is 
clothed  purely  and  solely  with  the  power  of 
equalization  of  asseKsmeutH.  and  not  with 
the  power  to  clinnge  valuations.  It  must 
take  the  valuations  as  returned  by  the  coun- 
ty clerks,  and  has,  In  my  judgment,  no  pow- 
er whatever  to  change  sucli  valuations.  So 
far  as  the  territorial  board  of  e<iualizatlon 
Is  concerned,  It  makes  no  difference  whether 
the  assesxments  have  been  made,  as  they 
should  be  made,  at  the  actual  cash  value  of 
the  property,  or  whether  they  have  been 
made  niwn  a  basis  greater  or  less  than  that. 
The  statute  uinkes  it  the  board's  duty  "to 
examine  the  /arlous  <'ounty  assessments  and 
to  equalize  the  same."  The  terms  of  this 
language  Is  the  sum  total  of  Its  jwwer  with 
reference  to  equalization.  It  is  to  examine 
I  lie  county  assessments.  It  has  no  i)ower  to 
examine  anything  else,  uor  to  hear  anything 
else,  nor  to  review  anything  else,  nor  to  de- 
cide from  any  other  matter  presented  than 
the  county  assessments;  and  it  must  then 
(Hiunitze.  and  not  reassess,  the  same.  The 
statute  Is  most  complete  and  comprehensive 
in  dellnliig  the  mode  and  uiainier  of  uinktng 
tiie  assessments.  The  Individual  must  give 
In  his  property  under  onth,  and  the  assess- 
ing otticer  nnist  also  swear  to  the  correctness 
i)f  the  valuations.  The  territorial  hoard  of 
eciuallzation  does  not  have  the  responsibility  of 
(leterminlng  the  correctness  of  the  valuatloa<  of 
ilie  property.  It  hears  nolMMly's  statement  un- 
(li'r  oath,  and  makes  none  of  its  own,  and  It  Is 
not  presumetl  to  know  anything  njore  alwut 
tliose  valuations  than  the  man  who  owns  tlie 
property,  or  than  the  legal  assessor  who  has  Im- 
posed upon  Iilin  the  partimbir  responsibility  of 
.•iscertaitifng  what  tliose  vahialions  are.  Tlio 
returns  niatle  to  the  territorial  b.iard  of  equali- 
zation sliowed  tliat  the  assessnl  value  of  the 
property  of  the  territory  was  .fiS.i  K  K  ».0(X>.  Tlds 
board  changed  the  mum  of  these  assessments 
to  over  .WO.dOO.OfKt.— a  raise  of  more  than  one- 
third  in  the  valuation  of  the  pro|iert.v  of  the 
territory.  The  record  In  this  case  from  the 
trial  court  does  not  tell  us,  In  any  of  Its  llnd- 


ings  or  conclusions,  whether  the  falsebood 
which  it  fonnd  lies  at  the  basis  ot  this  assess- 
ment consisted  of  perjury  on  the  part  of  all  tlie 
taxpayers  to  the  extent  of  one-third  of  the 
property,  or  oa  the  part  of  one-ttiird  of  the  tax- 
payers with  reference  to  all  of  their  property, 
or  whether  scattered  indiscriminately  through- 
out the  territory  there  have  been  such  an  im- 
determlued  niuuber  of  false  returns  as  involve 
one-third  of  tlie  property  of  the  territory.  But 
that  the  finding  of  the  court  Involves  some  one 
of  these  conclusions  Is  obvious,  or  dae  it  is  ob- 
vious tliat  tlie  decision  oC  the  court  la  wrong; 
for,  if  the  decision  of  the  court  is  right,  then 
some  one  of  tliese  ttiree  fals^oods  must  have 
been  committed  in  making  the  returns,  and  we 
cannot  escape  from  this  conclusicm  except  by 
saying  the  decision  of  the  court  is  wrong.  I 
think  the  latter  is  the  correct  conclusion,  for  the 
reason  that  there  Is  nothing  whatever  in  tbe 
record  to  show  that  any  false  returns  of  proper- 
ty or  valuations  were  made,  and  the  legislature 
lias  given  to  the  territorial  board  of  equaliza- 
tion no  power  to  hear  and  determine  the  ques- 
tion as  to  whether  or  not  thwe  has  been  any 
lack  of  observance  of  the  law  in  the  assessment 
of  property.  It  lias  only  given  it  the  power 
"to  examUie  tbe  various  coimty  assessments  and 
to  equalize  the  same."  If  the  legislature  had 
intended  that  tlie  territorial  board  of  equaliza- 
tion sliould  determine  whether  or  not  the  prc^ 
erty  was  correctly  assessed  at  its  cash  value. 
It  woidd  have  given  the  board  some  means  ami 
licwer  to  determine  this  question.  It  has  only 
given  it,  however,  the  power  to  equalize  these 
aKse.ssment8,  the  power  to  adjust  diflTerences 
made  in  the  assessments  in  tbe  various  coun- 
ties, as  it  has  given  to  the  county  boards  power 
to  adjust  differences  In  the  asses.sments  in  a 
county  by  the  assessors  of  the  different  town- 
ships, in  order  that  the  provlskm  of  section  (( 
of  the  organic  act,  that  "all  property  subject  to 
taxation  shall  be  taxed  hi  proportion  to  Its  val- 
ue," should  be  enforced  as  tbe  fundamental 
and  jtist  rule  for  the  apportionment  of  the  bur- 
dens of  taxation.  The  conclusion  of  the  court. 
In  any  event.  Instead  of  enforcing  the  one  pro- 
vision of  the  statute  that  all  property  shall  be 
assessed  at  its  actual  cash  value,  has  manifestly 
violated  this  rule,  and  It  has  done  It  by  tbe 
punishment  of  the  Innocent  rattier  than  the 
punishment  of  the  guilty. 

Suppose  we  take  that  constrtiction  most  fa- 
vorable to  the  honesty  of  those  who  Iwve  listed 
their  property  for  taxation,  and  to  the  honesty 
of  the  assessors  <rf  the  territory,  and  we  tiien 
have  the  conclusion  that  the  falsehood  tliat  the 
court  substantially  finds  in  the  return  of  the 
property  only  exlste<l  In  one-third  of  the  asses-s- 
ments.  If  that  Is  true,  then  the  other  two- 
thlnls  nuist  iiave  been  correctly  returned.  To 
the  extent  of  the  Increase  of  the  per  cent,  upon 
the  a.s.sessments  In  the  various  coimtles,  just  so 
far.  then,  two-thlnls  of  the  property  of  tlie  ter- 
rltoo'.  honestly  as.ses.<«ed  and  returned,  would. 
If  the  declskm  of  the  court  were  permitted  to 
stand  as  the  law,  lie  now  placed  upon  the  tax 
rolls  at  an  Increased  valuation.     This,  In  my 
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judgment,  Is  the  Inevitable  result  of  such  a  con- 
clusion, and  I  believe.  If  that  were  sustained, 
many  honest  taxpayers  of  the  territory  would 
be  required  to  pay  a  tax  at  a  high  rate  upon  the 
assessments  now  entered  upon  the  tax  rolls,  at 
an  amount  much  greater  than  represents  the 
actual  cash  value  of  their  property.  Suppose, 
In  the  case  now  under  consideration  from  Lo- 
gan county,  a  man  owned  property  to  the  value 
of  $1,000.  He  honestly  assessed  It  and  swore 
to  it,  and  the  assessor  honestly  entered  It  and 
swore  to  It,  at  what  It  was  actually  worth, — 
$1,000.  The  Increase  bi  thl^  assessment  places 
hla  property  <»i  the  tax  rolls  at  $1,450,  and  this 
Is  done  because  the  board,  without  evidence, 
without  proof,  with  no  power  to  determine  the 
fact,  has  found  that  some  other  taxpayers  of 
tluit  county  have  made  a  false  return  of  their 
property.  Is  thla  equity?  Is  this  justice?  I 
say  no.  It  is  the  punishment  of  the  hmocent 
in  order  that  the  guilty  may  be  required  to  do 
what  is  right.  This  principle  has  never  met 
the  approval  of  an  appelate  court,  and  it  cannot 
find  8ancti(»i  In  this  one.  My  candid  belief  is 
that  the  property  of  the  territory  was  originally 
assessed  at  its  fair  cash  value,  and  that  few, 
if  any,  of  the  taxpayers  swore  falsely  with  ref- 
erence to  their  property;  and,  if  this  were  in 
fact  done  in  isolated  and  very  few  cases.  It  was 
more  than  compensated  for  In  the  returns  by 
the  high  assessment  at  which,  owing  to  the  pe- 
culiar conditions  which  existed,  the  assessors 
have  insisted  upon  entering  the  citizens'  prop- 
erty. 

It  is  a  part  of  the  history  of  this  territory 
that  the  courts  have  been,  time  and  again,  ap- 
pealed to  to  hold  that  the  4  per  cent  limita- 
tion contained  in  the  act  of  congress  of  July 
30,  1886,  was  wholly  inapplicable  to  this  ter- 
ritory, by  reason  of  its  organization  subse- 
quent to  that  legislation,  and  by  reason  of  the 
fact  that  the  counties  of  the  territory  were 
all  organized  before  there  was  a  possibility  of 
an  assessment.  But  by  the  decision  in  Hoff- 
man y.  CJommissloners,  3  Okl.  325,  41  Pac. 
566,  the  question  was  settled  in  favor  of  the  ^- 
Istence  of  the  4  per  cent,  limitation.  Prior  to 
the  1885  assessment,  as  is  well  Icnown  by  those 
who  understand  the  history  of  this  tarritory, 
the  Judges  of  this  court  then  acting  all  enter- 
tained the  view  that  the  4  per  cent,  limita- 
tion was  in  force  in  this  territory,  and  either 
prevented  any  Indebtedness  to  exceed  4  per 
cent,  of  the  property  as  shown  by  the  assess- 
ment rolls  when  the  same  shonld  be  returned, 
or  became  (H)erative  from  and  after  the  first 
assessment,  or  prevented  the  contracting  of 
any  Indebtedness  until  there  should  first  be  an 
assessment,  and  then  not  to  exceed  4  per  cent; 
and  It  was,  as  I  believe,  to  escape  the  ^ect 
of  this  decision  just  named,  that  the  board 
of  equalization  was  persuaded  to  malce  the 
raise  in  these  assessments  in  the  various  coun- 
ties, and  not  in  fact  to  enter  the  property  at 
its  actual  cash  value  because  false  returns  had 
been  made.  And  those  persons  who  were  un- 
able to  evade  the  force  of  this  congressional 
limitation  directly  would,  if  the  decision  of  the 


court  below  were  sustained,  be  able  to  do  it 
Indirectly.  This',  in  my  view  of  It,  would  be 
the  unwitting  effect  of  the  decision  of  the  court 
below;  and  to  a  decision  which  would  so  oi)er- 
ate,  of  course,  I  could  not  agree.  If  this  court 
sustains  a  raise  of  $11,000,000  in  1895.  It  must, 
if  the  board  shall  so  choose,  and  the  legislature 
shonld  fall  to  be  loyal  enough  to  pas.s  a  stat- 
ute that  could  not  be  construed  into  giving 
sach  power,  sustain  a  raise  of  10  times  that 
amount  this  year  or  next  year,  and  the  con- 
gressional limitation  which  we  have  held  to 
be  In  force  here  vrill  amount  to  nothing  more 
than  a  meaningless  collection  of  words  of  the 
Eoglish  langruage.  If  there  has  been,  how- 
ever, any  falsehood  practiced  In  making  these 
returns,  I  think  the  statute  gives  ample  power 
to  correct  It  It  provides  for  township  and 
city  boards  of  equalization,  who  have  power 
to  hear  complaints  of  parties  who  feel  ag- 
grieved at  the  aaseasments  made,  and  that  the 
decisions  of  these  boards  shall  be  final  as  to 
Individual  assessments.  Before  that  board 
was  the  place  to  have  made  complaint  If  the 
assessed  and  the  assessor  had  made  false  re- 
turns. That  board  had  power  to  hear  com- 
plaints, and  therefore  power  to  determine  the 
complaints,  and  Iiad  power  to  correct  mistakes, 
errors,  and  deception.  If  any  was  practiced  in 
making  individual  assessments;  and  I  can  see 
no  reason  why  the  determination  of  that  board 
ought  not  to  be  as  final  upon  the  officers 
whose  duty  It  Is  to  administer  the  law  as 
upon  the  Individual  whose  duty  It  Is  to  obey 
It.  If  these  complaints  had  been  made  be- 
fore that  board,  as  the  officers  could  well  have 
made  them  if  there  was  any  ground  therefor. 
then  the  one-third  of  the  taxpayers  who  made 
such  false  returns  of  their  property  could  have 
been  met  by  a  proper  raise  thereof,  and  the 
trouble  properly  corrected,  instead  of  burden- 
ing two-thirds  of  the  taxpayers  of  the  county 
with  an  illegal  increase  In  their  taxation. 

The  only  authority  cited  In  support  of  the 
former  conclusion  of  this  court  in  following 
the  decision  In  the  case  of  Wallace  v.  BuUen. 
sustaining  the  claim  that  the  territorial  board 
of  equalization  had  power  to  make  these  as- 
sessments, la  the  case  of  Black  v.  McGonlgle 
(Mo.)  15  S.  W.  615.  That  case,  I  claim,  is 
no  support  whatever  for  the  authority  which 
the  territorial  board  of  equalization  has  at- 
tempted to  exercise,  and  a  citation  from  the 
opinion  win  show  that  It  was  upon  ata  en- 
tirely ditTerent  character  of  statute  from  that 
under  consldoitition  in  this  case.  It  is  there 
stated:  "The  first  contention  of  the  appellant 
Is  that  the  action  of  the  board  In  raising  the 
assessed  values  of  real  estate  in  all  the  town- 
ships except  one  by  a  single  order  on  a  per 
centum  basis  is  illegal  and  void.  The  propo- 
sitions contained  In  this  objection  most  of 
course,  be  determined  by  the  statute.  Section 
0072,  Rev.  St.  1879,  gives  to  the  board  power 
to  hear  complaints,  and  to  equalize  the  valua- 
tion and  assessments  upon  all  real  and  per- 
sonal property  within  the  county';  and  it  is 
then  made  the  duty  of  the  boaid  'to  equall2e 
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the  raluatlons  and  assessments  of  all  such 
property,  both  real  and  personal,  •  •  •  so 
that  each  tract  of  land  shall  be  entered  on  the 
tax  book  at  Its  true  value.'  According  to  the 
plain  letter  of  the  statute,  the  board  has  not 
only  the  iwwer  to  hear  complaints,  but  it  has 
the  power,  of  its  own  motion,  to  equalize  the 
valuation  for  the  purposes  named  in  the  law, 
namely,  so  that  each  tract  of  land  shall  be 
entered  at  Its  true  value.'  In  performing  these 
duties  the  board  acts  judicially.  Tttis  has 
been  often  held,  and  the  very  nature  of  the 
duty  to  be  performed  makes  It  a  Judicial  one." 
Now,  there  was  an  express  power  given  tc 
the  board  of  equallzati(m  in  that  case  "to 
bear  complaints"  and  to  equalize  the  valua- 
tion, as  well  as  the  assessments  upon  the  prop* 
erty,  and  It  was  their  duty  to  equalize  tha 
valuations  and  assessments  "so  that  each  tract 
of  land  sliall  be  entered  on  the  tax  book  at 
its  true  value."  Under  our  statute  there  is  no 
power  whatever  given  to  this  board  to  equalize 
any  valuations.  All  they  are  given  power  to 
do  Is  "to  examine  tlie  various  county  assess- 
ments and  to  equalize  the  same."  It  seems 
to  me  too  patent  for  argument  that  that  case 
can  be  no  authority  in  this.  The  case  of  Kim- 
ball V.  Trust  Co.,  89  111.  611,  Is  a  decision  from 
one  of  the  leading  supreme  courts  of  the 
country,  which,  if  followed,  would  have  led 
the  court  then  to  a  different  conclusion.  I 
think  it,  in  principle,  is  squarely  in  point  It 
is  true  that  the  raise  which  was  objected  to, 
and  the  only  raise  In  the  assessment  which 
was  objected  to  in  that  case,  and  therefore 
the  only  one  under  consideration,  was  that 
made  by  the  county  board  of  equalization. 
But  what  difference  does  It  make  whether  It 
was  a  county  board  of  equalization  or  a  ter- 
ritorial board  of  equalization?  The  powers  of 
these  boards  are  purely  iegisiattve.  They  have 
no  power  whatever  save  such  as  the  legisla- 
ture grants,  and  the  power  granted  to  the  ter- 
ritorial board  of  equalization  can  give  no 
greater  authority  than  a  like  grant  of  power 
to  a  county  board  of  equalizaticm.  They  both, 
in  my  Judgment,  stand  upon  the  same  princi- 
ple, and  must  abide  the  same  determination. 
The  county  board  of  equalization  in  that  case 
added  20  per  cent,  to  the  valuation  of  personal 
pnq>erty  In  the  town  of  South  Chicago,  but 
made  no  changes  in  any  other  towns.  This 
l>er  cent  made  an  Increase  In  the  aggregate 
value  of  the  assessed  property  of  that  town  of 
over  $2,000,000,  and  thereby  Increased  by  a 
large  per  cent  the  aggregate  assessed  value 
of  the  entire  property  of  the  county.  This 
was  done  under  a  statute  which  provided  that 
the  board  "shall  ascertain  whether  the  valua- 
tions in  one  town  or  district  bear  a  Just  rela- 
tion to  all  the  towns  or  districts  in  the  county, 
and  may  increase  or  diminish  the  aggregate 
valuation  of  property  in  any  town  or  district 
by  adding  or  deducting  such  sum  upon  the 
hundred  dollars  as  may  be  necessary  to  pro- 
duce a  Just  relation  betw^een  all  the  valuations 
of  property  in  the  county,  but  shaii,  In  no  in- 
stance, reduce  the  aggregate  valuations  of  all 


the  towns  or  districts  below  the  aggregate 
valuation  thereof  as  made  by  the  assessors, 
neither  shall  it  increase  the  aggregate  valua- 
tions of  all  the  towns  or  districts  except  in 
such  an  amount  as  may  be  actually  necessary 
and  incidental  to  a  proper  and  Just  equaliza- 
tion." Rev.  St  1874,  p.  873,  i  97,  subd.  4. 
A  majority  of  the  court  in  the  case  of  Wal- 
lace V.  Sullen  seem  to  take  the  view  that  this 
Illinois  case  is  not  in  point  because  of  the 
provision  of  this  Illinois  statute  prohibiting 
this  board  of  equalization  from  making  an  in- 
crease in  the  aggregate  valuations  of  a  taiwn 
or  district  I  think  this  entirely  too  narrow 
a  view  to  take  of  this  decision.  It  Is  true, 
this  limitation  is  mentioned  in  the  opinion, 
but  the  decision  is  based  as  strongly  upon  tlie 
want  of  authority  in  this  board  to  make  an 
Increase  In  the  assessments  as  it  is  upon  tbe 
language  of  the  limitation  contained  in  the 
statute.  This  court  said  In  its  opinion  in  that 
case:  "It  follows,  as  a  matter  of  course,  that 
any  material  Increase,  beyond  what  was  ac- 
tually necessary  or  incidental,  of  the  aggre- 
gate valuations  of  all  the  towns  of  the  county, 
as  was  made  In  this  case,  is  without  authority 
of  law,  and  must  for  that  reason  be  void.  It 
Is  not  merely  an  Irregular  or  erroneous  exer^ 
else  of  powers  conferred,  but  It  is  an  impo- 
sition of  taxes  in  a  case  where  no  authority  Is 
given  by  statute,  which  is  the  source  of  all 
power  a  county  board  may  rightfully  exo'cise 
in  such  matters."  It  will  be  seen  that  this 
part  of  the  opinion,  which  is,  indeed,  the 
stronger  language  of  it,  absolutely  omits  any 
reference  to  the  language  in  the  limitation  up- 
on the  power  of  this  board,  but  squarely  says 
that  no  authority  to  make  this  increase  was 
given  by  statute,  and  that  tbe  statute  is  the 
source  of  all  power  that  the  county  board 
could  exercise  in  the  case.  And  this  principle, 
indeed,  has  been  so  often  reiterated  by  the 
courts  and  law  writers  that  It  ought  not  to  be 
disputed.  If  it  Is  a  question,  then,  of  want 
of  authority.  It  does  not  lessen  tbe  effect  of 
the  ophiion  that  it  was  made  under  a  statute 
wliich  also  contained  a  limitation.  legisla- 
tures in  fact  often  provide  such  a  limitation 
where  authority  would  not  exist  without  it 
and  the  fact  that  the  limitation  is  omitted  in 
a  particular  case  is  no  argument  that  the  au- 
thority exists  except  for  such  restriction.  I 
think  a  littie  addition  to  the  extract  which  the 
court  In  that  case  took  from  this  opinion  may 
give  us  a  better  idea  of  what  the  court  meant 
than  that  which  was  given.  The  part  there 
quoted  by  the  court,  with  the  addition,  is  aa 
follows:  "The  case  of  Scammon  ▼.  City  of 
Chicago,  44  IlL  269,  cited,  is  not  an  authority 
In  the  case  we  are  considering.  Tliat  case 
arose  under  a  different  law,— one  that  confer- 
red power  on  the  board,  acting  for  the  pur- 
pose of  equalizing  assessments,  'to  add  to,  take 
from,  or  otherwise  correct  and  revise  the 
same,'  without  imposing  any  limitations  upon 
their  discretion  in  the  matter.  It  is  a  misap- 
prehension to  suppose  the  present  revenue  law 
invests  county  boards,  in  the  matter  of  equal- 
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Ijiing  asses-sments  between  the  several  towns 
or  districts  of  the  county,  with  a  discretion  to 
diminish  in  any  instance,  or  raise,  the  aggre- 
gate valuations  made  by  the  assessors  beyond 
an  amount  that  may  be  actually  necessary  or 
Incidental  to  a  proper  and  just  equalization. 
Had  the  legislature  invested  county  boards 
with  a  discretion  as  to  the  amount  that  should 
be  added  or  deducted  in  any  given  case  in 
pquallzing  valuations,  without  Imposing  re- 
strictions, then  the  rule  declared  in  Law  t. 
People,  87  111.  885,  as  to  reviewing  such  dis- 
cretion, would  apply.  But  the  fallacy  of  the 
argument  on  this  branch  of  the  case  lies  in  the 
assumption  county  boards  have  a  discretion 
in  such  matters.  Such  is  not  the  case.  The 
powers  such  boards  may  rightfully  exercise 
are  defined,  and  limits  fixed  beyond  which 
they  may  not  go.  All  acts  beyond  the  re- 
strictions imposed  are  void,  as  being  without 
warrant  of  law."  The  syllabus  of  this  case 
on  the  point  in  controversy  says:  "If  any 
material  Increase  is  made  by  a  county  board 
in  the  aggregate  amount  of  all  the  towns  or 
districts,  in  equalizing  the  valuation  between 
the  different  towns,  beyond  what  is  actually 
necessary  or  incidental,  it  is  without  authority 
of  law,  and  void.  Where  a  county  board  of 
equalization  raised  the  tax  on  personal  property 
in  one  town  twenty  per  cent.,  without  any 
corresponding  deduction  in  other  towns,  so 
that  the  valuation  of  taxable  proi)erty  of  the 
county  was  raised  $2,000,000,  and  the  state 
board,  taking  the  aggregate  valuation  of  the 
several  counties  as  a  l>asls,  as  the  law  re- 
quired, raised  the  valuation  of  personal  prop- 
erty In  the  same  county  fifty-seven  per  cent., 
which  was  added  to  the  Increased  valuation 
as  made  by  the  county  board,  it  was  held  that 
the  proceedings  of  the  county  board  increas- 
ing the  valuation  were  not  merely  irregular, 
but  without  sanction  of  law,  and  void,  and 
the  tax  on  such  increased  valuation  was  en- 
joined." It  will  be  seen  from  this  language 
taken  from  the  syllabus  that  not  one  word  is 
said  about  the  restriction  contained  in  the 
statute,  but  it  is  based  entirely  upon  the  propo- 
sition that  the  board  did  not  possess  authority 
to  make  the  raise,  and  therefore  the  raise  was 
void.  And  this  view  of  the  case  has  been  taken 
by  several  eminent  text  writers  on  the  question 
of  taxation.  Desty,  in  his  work  on  Taxation 
(1  Desty,  Tax'n,  p.  496),  under  the  title  "Board 
of  Equalization,"  says:  "An  Increase  in  the 
aggregate  amount  of  all  the  towns  or  districts 
in  equalizing  the  valuation  between  the  dif- 
ferent towns  beyond  what  is  actually  neces- 
wiry  or  incidental  Is  without  authority  of  law, 
and  is  void";  citing  tliis  Illinois  case  as  au- 
thority for  this  doctrine.  Cooley,  in  lils  work 
on  Taxation  (page  418),  says,  under  the  title 
"Review  of  Assessments":  "Powers  of  Board. 
These  tribunals  are  mere  creatures  of  the  stat- 
ute, and  must  look  to  it  for  all  their  powers"; 
citing,  also,  this  case,  and  a  large  number  of 
other  authorities  in  support  of  the  rule.  I 
think,  then.  It  Is  a  fair  statement  to  make  that 
the  case  of  Kimball  t.  Trust  Co.  decided  that 


a  board  of  equalization  has  no  power  to  make 
a  material  increase  in  the  aggregate  assess- 
ment of  property  unless  it  is  given  authority 
so  to  do  by  the  act  wlilch  creates  it. 

The  case  of  Law  v.  People,  referred  to,  was 
one  in  which  the  validity  of  the  assessment  of 
corporate  property  at  one-half  of  its  value  was 
raised.  The  statute  provided  that  the  state 
board  should  assess  corporate  property  at  Its 
fair  cash  value.  The  constitution  required 
that  the  burden  of  taxation  should  be  made  to 
bear  equally  upon  all  property,  whether  owned 
by  private  persons  or  corporations.  It  was 
ascertained  in  making  the  assessment  of  cor- 
porate property  that  the  private  property  was 
assessed  at  one-half  of  its  value,  and  for  that 
reason  the  state  board  also,  in  order  to  com- 
ply with  the  requirements  of  the  constitution, 
assessed  the  corporate  property  upon  the  same 
basis;  and  it  was  held  tn  this  case  tliat  the 
state  board  had  to  act  upon  the  valuations  as 
returned  to  it  by  the  local  officers,  notwith- 
standing it  might  be  shown  that  the  local  of- 
ficers had  not  compiled  with  the  requirements 
of  the  statute  that  the  property  should  be  as- 
sessed at  Its  cash  value.  The  opinion  states: 
"It  was  obligatory  upon  the  state  board  to 
equalize  valuations  of  property  under  the  law 
as  the  same  had  been  certified  by  the  local  of- 
ficers making  the  same,  and  it  is  difficult  to 
appreciate  the  argument  the  state  board  had 
no  authority  to  equalize  the  valuations  of 
property  on  the  basis  of  fifty  per  cent,  of  Its 
cash  value.  What  possible  difference  could  it 
make  whether  the  state  board  regoi'ded  the 
valuations  of  property  made  by  local  assessors 
as  having  oeen  made  upon  a  basis  of  fifty  per 
cent.,  or  upon  its  fair  cash  value?  In  either 
case  It  was  the  duty  of  the  state  board  to 
equalize  the  valuations  as  they  came  before 
them."  I  think  the  same  principle  is  appli- 
cable to  the  territorial  board  of  equalization. 
It  makes  no  difference,  as  a  matter  of  fact, 
whether  the  property  of  the  territory  has  been 
assessed  at  its  actual  cash  value,  or  two-thirds 
of  its  cash  value.  The  territorial  board  moist 
equalize  the  county  assessments,  as  returned. 
Just  the  same.  It  has  no  power  to  change  the 
aggregate  of  the  county  valuations.  All  it 
has  to  deal  with  is  the  assessments,  and  the 
assessments  it  must  equalize  and  not  reassess. 
The  remedy  for  improper  valuations.  If  they 
were  made,  of  which  the  board  of  equaliza- 
tion had  no  proof,  and  no  power  to  hear  any 
proof  wliatever,  was  before  other  bodies  and 
other  officers. 

It  is  not  my  opinion  that  a  review  of  the  deci- 
sions and  authorities  on  this  momentous  ques- 
tion, all  of  which,  on  statutes  similar  to  ours,  are 
opposed  to  the  former  oonclusion  wliich  this 
court  reached,  will  convince  either  the  bar  or  the 
people  of  the  territory  that  those  who  oppose 
this  unlawful  as  well  as  unjust  taxation  laid 
upon  them  by  the  unauthorized  act  of  the  ter- 
ritorial board  of  equalization  are  subject  to 
the  charge  to  which  the  court  gave  counte- 
nance by  its  approval  in  its  former  decision, 
written  in  the  case  of  Wallace  r.  Bullen,  that 
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vre  bave  departed  from  tbe  ordinary  and  com- 
mon rules  of  construing  statutes,  and  have 
rpsiorted  to  a  strained  construction  thererf,  In 
violation  of  the  public  honor,  faith,  and  credit 
of  the  tenrltDry.  I  think  the  court  there  might 
have  been  able  to  use  more  forcible  and  con- 
vincing language  than  It  did  upon  this  phase 
of  the  case  had  it  reylewed  this  charge  as  op- 
posed to  Its  own  decision,  Instead  of  using  It 
as  an  argument  against  the  position  then  af- 
firmed by  a  minority,  and  now  by  a  majority, 
of  the  court  The  withholding  of  the  band  of 
the  collecting  officer  from  the  enforcement  of 
this  Illegal  tax  la  but  giving  effect  to  the  plain 
and  unequivocal  language  of  the  statutes,  and 
certainly  that  ought  hardly  to  be  charged  to 
be  resorting  to  a  strained  construction.  We 
have  resorted  to  no  strained  construction  of 
these  statutes.  In  fact,  they  are  so  plain  and 
certain  In  their  langruage  that  there  Is  noth- 
ing In  them  that  admits  of  construction;  but. 
If  that  were  a  duty  devolving  upon  us  In  this 
case,  It  has  already  been  performed  for  us  by 
many  of  the  ablest  courts  and  judges  of  tne 
country,  with  whose  opinions  the  majority  of 
this  court  In  the  case  of  Wallace  v.  BuUen  ex- 
pressed the  first  effective,  if  not  the  only,  dis- 
sent. Is  it  a  violation  of  the  public  honor, 
faith,  and  credit  of  the  territory  to  say  that 
the  collecting  officer  must  be  clothed  with  the 
authority  of  the  law  before  be  lays  his  hands 
upon  the  property  of  the  dtlzen?  Is  It  a  dis- 
regard of  the  public  honor,  faith,  and  credit  of 
these  people  to  say  that  It  is  the  duty  of  the 
courts  of  this  territory  to  permit  the  public 
officers  to  collect  only  such  tax  as  the  law  has 
said  they  may  donand?  Is  the  giving  effect 
to  the  enactmnits  of  the  legislature  a  depar- 
ture from  the  public  honor,  faith,  and  credit? 
It  .seems  to  me  the  public  honor,  faith,  and 
credit  can  as  well  be  maintained  by  the  courts 
being  guided  by  the  law's  ancient,  time-hon- 
ored, and  respected  landmarks,  and  saying 
t'very  official  exaction  must  be  baaed  upon  an- 
tborlty  first  given,  as  by  saying  that,  although 
the  imposition  may  be  illegal,  unauthorized, 
and  void,  yet  it  must  be  enforced  to  uphold  the 
)>ubllc  honor,  faith,  and  credit.  Let  us  en- 
force the  law  as  it  is  plainly  written  for  us, 
and  no  perverted  sentiment  of  public  honor, 
faith,  and  credit,  urged  by  those  who  have 
l>een  their  first  violators,  will  ever  make  Jus- 
tltla  blush  because  of  what  we  have  written. 
A  kindred  argument  was  an.swered  by  the  su- 
preme court  of  the  United  States  in  the  case 
of  Lake  Co.  v.  Rollins,  130  U.  8.  062,  0  Sup. 
Ct.  651,  by  quoting  the  following  maniflcent 
language  from  Law  v.  People,  87  111.  386: 
"But,  should  it  work  hardship  to  Individuals, 
that  by  no  means  warrants  the  violation  of  a 
jUain  and  emphatic  provision  of  the  constitu- 
tion. The  liberty  of  the  citizen,  and  his  se- 
curity In  all  his  rights.  In  a  large  degree  de- 
I'ond  upon  a  rigid  adherence  to  the  provisions 
of  tlie  constitution  and  laws,  and  their  faith- 
ful performance.  If  courts,  to  avoid  hard- 
Hhips,  may  disregard  and  refuse  to  enforce 
their  provisions,  then  the  security  of  the  cltl- 


een  Is  Imperiled.  Then  the  will.  It  may  be 
the  unbridled  will,  of  the  Judge  would  usurp 
the  place  of  the  constitution  and  the  Uws.  and 
the  violation  of  one  provision  is  liable  to 
speedily  become  a  precedent  for  another,  per- 
haps more  flagrant,  until  all  constitutional  and 
legal  barriers  are  destroyed,  and  none  are  se- 
cure In  their  rights.  Nor  are  we  Justified  In 
resorting  to  strained  construction  or  astute  in- 
terpretation to  avoid  the  intention  oi  the 
framers  of  the  constitution,  or  the  statutes 
adopted  under  It.  even  to  relieve  against  in- 
dividual or  local  hardships.  If  unwise  or  hanl 
in  their  operation,  the  power  that  adopted  can 
repeal  or  amend,  and  remove  the  Inconven- 
ience. The  power  to  do  so  has  been  wisely 
withheld  from  the  courts,  their  functions  only 
being  to  enforce  the  laws  as  they  find  them 
enacted." 


RAYMOND  V.  NIX  et  al. 
(Supreme  Court  of  Oklahoma.     July  30,  1897.) 

APPBAKANCB  — ATTACHJIBST  —  COHMBXCEMEXT    OP 

Actios— GRODSDs—VALiniTV—RBTURS — 
Affidavit  of  Publication. 

1.  Where  a  defendant  appears  in  court,  and 
moves  to  dii«oi%-e  the  attachment  on  the  merit." 
of  the  proceedinRs,  such  as  the  insufficiency  of 
thp  attachment  aQldavit,  be  enters  a  general  ap- 
IK-iirance  in  the  case,  and  thereby  waives  tdl 
objections  to  the  service  on  him  in  said  case,  and 
to  the  jurisdiction  of  the  court  over  the  person 
of  the  defendant. 

2.  An  action  is  commenced  when  plaintiff  file« 
his  petition,  and  causes  a  summons  to  issue  there- 
on, or  when,  in  an  attachment  proceeding,  he 
files  an  nffldavit  for  publication,  which  is  there- 
after made  good  by  pursuing  the  requirements  of 
the  statute,  or  where  the  regnlxirity  of  the  sub- 
sequent proceedings  is  waived  by  the  entry  of 
the  defendant's  appearance  within   60  days. 

3.  An  attachment  order  may  issue  at  any  time 
after  the  action  is  commenced  in  the  manner 
above  stated. 

4.  While  an  affidavit  for  publication  should  be 
filed  separately  from  the  affidavit  for  attadiment, 
the  supreme  court  will  not  hold  it  error  for  the 
trial  court  to  refuse  to  dissolve  an  attachment 
where  the  affidavit  for  attachment  may  be  held 
good  also  as  an  affidavit  for  publication. 

.5.  An  affidavit  for  publication  which  states  de- 
fectively, but  inferentiaily,  the  things  required 
by  the  statute,  is  voidable,  but  not  void,  and  the 
defects  may  be  cured  by  amendment;  and  where 
the  defendant  enters  a  general  appearance  in  the 
case  without  first  attacking  the  service  by  publi- 
cation, on  the  ground  of  the  defect  in  the  affidavit 
for  publication,  he  waives  such  defect. 

6.  An  attachment  in  this  territory  may  be 
based  on  both  of  the  grounds  that  the  defend- 
ant so  conceals  himself  that  a  summons  cannot 
be  served  upon  him  and  that  the  defendant  is 
a  nonresident  of  the  territory. 

7.  Without  expressing  an  opinion  at  this  time 
as  to  whether  or  not,  in  an  action  in  a  probate 
court  in  this  territory,  lands  and  tenements  of  a 
defendant  may  he  attached,  it  is  held  that,  even 
if  such  property  could  not  oe  attached  in  such  n 
proceeding,  that  part  of  the  order  of  attachment 
which  directed  the  sheriff  to  levy  or  the  lands 
and  tenements  of  the  defendant  was  surplusage, 
and  void,  the  order  alao  directing  the  sheriff  to 
seize  the  personal  property  of  the  defendant. 

8.  An  attachment  order  is  not  void  because  the 
sheriff  is  not  directed  to  return  it  in  10  days,  but 
ia  directed  to  "make  due  return  of  this  order. 
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with  your  proceedings  thereon,  when  fnUy  eze- 
ciitod  or  discharged." 
(Syllabus  by  the  Court.) 

Appeal  from  probate  court,  Pottawatomie 
county. 

Action  by  Nix,  HalseU  &  Co.  against  Osle 
Raymond.  From  a  judgment  for  plainttfCs, 
defendant  appeals.     Affirmed. 

B.  B.  Blalceney,  for  plaintiff  in  error.  Oot- 
teral  &  Horner,  for  defendants  in  error  In  this 
court 

BIERER,  J.  Nix,  Halsell  &  Co.,  a  partner- 
ship engaged  in  the  grocery  business  at  Guth- 
rie, Okl.,  brought  their  action  In  the  probate 
court  of  Pottawatomie  county  against  the  de- 
fendant in  the  name  of  Osie  Griffensteln,  but 
who,  the  petition  alleged,  had  been  married, 
and  whose  real  name  was  unknown,  to  recov- 
er an  account  for  goods,  wares,  and  merchan- 
dise sold  and  delivered  to  her  in  the  sum  of 
$440.51,  with  interest  and  costs.  An  attach- 
ment was  had,  and  on  the  trial  of  the  case 
Judgment  was  rendered  for  plaintiffs  for  the 
amount  of  the  account.  Interest  and  costs,  the 
attachment  sustained,  and  the  personal  prop- 
erty levied  on  ordered  sold  to  pay  the  judg- 
ment. Ftom  this  judgment  the  defendant 
appeals. 

Assignments  of  error  are  based  on  the  action 
of  the  court  In  overruling  defendant's  motion 
to  set  aside  the  service  by  publication,  and 
also  her  motion  to  dissolve  the  attachment. 
The  petition  and  other  papers  heroaf  ter  to  be 
noticed  were  filed  in  the  case  on  the  18th  day 
of  February,  180.'>,  and  the  attachment  order 
Issued  on  that  day.  On  the  5th  day  of  April, 
1805,  the  defendant  filed  her  motion  to  dis- 
solve the  attachment  on  numerous  grounds,  in- 
cluding, as  wlU  hereafter  be  seen,  objections 
to  the  sufficiency  of  the  attachment  affidavit. 
Tills  was,  on  the  12th  day  of  April,  1895, 
overruled,  and  the  motion  to  set  aside  the 
service  by  publication  was  not  filed  imtil  the 
4th  day  of  May,  1895.  In  this  latter  motion 
the  defendant  sought  to  test  the  sufficiency 
of  the  affidavit  for  publication  because  it  did 
not  show  that  the  case  was  one  In  which 
service  by  publication  could  be  had,  and  ob- 
jected to  the  notice  because  it  did  not  describe 
the  proi)erty  attached,  and  did  not  show  the 
nature  of  the  judgment  which  the  plaintiff 
sought  in  the  action,  and  because  it  did  not 
liave  the  seal  of  the  court  attached  thereto. 
The  motion  to  discharge  the  attachment  was 
upon  jurisdictional  and  nonjnrisdictlonal 
grounds,  and,  while  it  stated  that  the  defend- 
ant entered  a  special  appearance,  it  also  at- 
tacked the  attachment  proceedings  by  alleging 
the  insufficiency  of  the  attachment  affidavit. 
This  was  an  objection  to  the  merits  of  the  at- 
tachment, and  was  a  general  appearance  in 
the  action,  and  the  plaintiff  thereby  waived 
any  objections  whicii  she  might  have  relied 
upon  had  she  objected,  and  on  that  sole 
ground,  to  the  jurisdiction  of  the  court  over 
the  person  of  the  defendant.    It  is  well  set- 


tled, and  particularly  so  under  our  Code,  that 
wfaen  a  party  attacks  a  proceeding  of  a  court 
iipon  nonjurlsdlctlonal  as  well  as  Jurisdictlcm- 
al  grounds  he  has  made  a  general  appear- 
ance, no  matter  what  kind  of  an  appearance 
he  may  state  In  his  motion  he  makes;  and  he 
thereby  waives  all  jurisdictional  defects  over, 
his  person.  Cohen  v.  Trowbridgre,  6  Kan. 
385;  Biu-dette  v.  Corgan,  26  Kan.  102;  Gor- 
bam  V.  llanquerry  (Kan.  Sup.)  48  Pac.  816; 
Mercantile  Co.  v.  Dymont,  2  OkL  365,  87  Pac. 
1052.  In  the  case  of  Burdette  T.  (Morgan,  su- 
pra, the  party  made  a  motion  to  vacate  a 
judgment,  the  aotlon  being  Imsed  upon  nonju- 
rlsdlcUonal  as  well  aa  jurisdictional  grotmds. 
In  the  opinion,  by  Mr.  Justice  Brewer,  It  is 
said:  "A  party  cannot  come  into  court,  chal- 
lenge Its  proceedings  on  accoimt  of  Irregulari- 
ties, and,  after  being  overruled,  be  heaid  to 
say  that  he  never  was  a  ikarty  In  court,  or 
bound  by  those  proceedings.  If  he  vaa  not 
In  fact  a  party,  and  had  not  been  properly 
served,  he  can  have  the  proceedings  set  aside 
on  the  ground  of  want  of  jmlsdlcUon,  but  he 
must  challenge  the  proceedings  on  that  single 
ground.  This  is  familiar  doctrine."  The  case 
of  Gorham  v.  Tanquerry,  supra,  )s  a  stronger 
case  on  this  question  than  the  one  at  bar. 
In  that  case  the  party  raised  an  objection  to 
the  sufficiency  of  the  service  by  publication 
at  the  same  time  that  he  presented  his  motion 
to  discharge  the  attachment.  In  the  opinion 
the  court  says:  "The  trial  court  held  that, 
while  the  service  was  not  good,  the  defend- 
ants below  had,  by  their  motion,  waived  the 
service,  and  had  submitted  themselves  to  the 
general  jurisdiction  of  the  court.  The  ruling 
meets  our  approval.  A  motion  made  by  de- 
fendants for  the  special  purpose  of  contesting 
the  Jurisdiction  of  the  court  does  not  waive 
notice  nor  confer  jurisdiction,  but.  If  he  ap- 
pears for  any  other  purpose.  It  will  be  con- 
strued to  be  a  general  appearance  in  the  cast", 
and  to  give  the  court  Jurisfflctlon  over  him. 
In  the  early  days  of  Cohen  v.  Trowbridge,  d 
Kan.  385,  It  was  held  that  a  motion  grouude<l 
wholly  or  in  part  upon  errors  or  Irregularities 
aside  from  the  question  of  Jurisdiction  Is  sucli 
waiver  as  constitutes  an  appearance.  Here 
the  defendants  did  not  confine  themselves  to 
questions  of  Jurisdiction,  but  grounded  their 
motion  in  part  upon  errors  and  Irregularities 
In  the  proceedings.  They  Invoked  the  opin- 
ion of  the  court  as  to  whether  the  affidavit 
upon  which  the  attachment  was  ba.sed  was 
sufficient."  In  Mercantile  Co.  ▼.  Dymont, 
supra,  the  defendant  Whltlock  made  a  motion 
to  set  aside  the  Judgment  which  had  been  ren- 
dered against  him.  The  overruling  of  this 
motion  was  a.sslgned  as  error,  and  In  passing 
upon  the  question  this  court  said:  "Notwith- 
standing that  there  was  no  summons  ever  is- 
sued to  Whltlock,  and  that  his  name  was  not 
mentioned  in  the  service  by  publication  with 
the  other  defendants,  yet  he  was  one  of  tlie 
defendants  in  the  action,  and  his  appearance 
in  the  motion  to  discharge  the  attachment 
was  a  sufficient  appearance  for  the  court  to 
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acquire  Jurisdiction  over  him,  and  the  rendl-  i 
tlon  of  judgment  against  htm  was  not  error." 
This  doctrine  Is  also  supx>orted  by  the  case  of 
Cans  V.  Beasley,  4  N.  D.  153,  59  N.  W.  710. 
The  defendant  must,  therefore,  be  held  to 
have  waived  any  question  as  to  the  sufficiency 
of  fhe  service  by  publication,  so  far  as  juris- 
diction over  her  is  concerned. 

In  support  of  the  claim  that  error  was  com- 
mitted In  overruling  the  defendant's  motion 
to  dissolve  the  attachment  it  is  contended  that 
the  attachment  order  was  Issued  before  the  ac- 
tion was  commenced,  and  tliat,  therefore.  It 
was  void.  Section  190  of  the  Code  of  CIvU 
Procedure  provides:  "The  plaintiff  In  a  dvll 
action  for  the  recovery  of  money  may,  at  or 
after  the  commencement  thereof,  jave  an  at- 
tachment against  the  property  of  the  defend- 
ant, and  upon  the  grounds  herein  statetl; 
•  •  •";  and  under  such  a  statute  It  has  been 
iield  that  an  attachment  order  Issued  before 
•Jie  action  was  ?ommenced  was  void.  Iiow  v. 
Henry,  9  Cal.  538;  Keller  v.  Stanley  (Ky.)  5 
8.  W.  477.  In  the  case  of  Dunlap  v.  McKar- 
land,  25  Kan.  488,  It  was  taken  as  a  matter  of 
course  that  an  attachment  could  not  be  issued 
before  the  action  was  commenced.  But  was 
this  attachment  Issued  before  the  action  was 
commenced?  Section  57  of  the  Code  of  Civil 
Procedure  provides  that:  "A  civil  action  may  be 
commouced  In  a  court  of  record,  by  filing  In 
the  office  of  the  clerk  of  the  proper  court  a 
petition  and  causing  a  summons  to  be  Issued 
thereon."  Sections  72-75  of  the  Code  of  Civil 
Procedure  provide  for  service  upon  the  de- 
fendant by  publication.  In  Baimlster  v.  Car- 
roll, 22  Pac.  1012,  where  the  supreme  court  of 
Kansas  reversed  the  trial  court  for  dissolving 
an  attachment  because  no  summons  was  Is- 
sued In  the  action  before  the  order  of  attach- 
ment was  Issued,  a  similar  contention  to  that 
made  by  plaintiff  In  error  here  was  urged,  and 
It  was  held  that  a  suit  is  commenced  when  the 
petition,  bond  for  costs,  and  affidavit  for  publi- 
cation are  filed,  and  that  "the  proper  construc- 
tion to  be  given  to  section  57  of  the  Code  is 
that,  whoa  a  petition  is  filed  and  a  summons 
served,  or  the  first  publication  ;s  made  within 
m  days,  such  service  or  first  publication  re- 
lates back  to  the  time  of  the  filing  of  the  peti- 
tion and  prfficipe  and  other  necessary  papers, 
and  by  such  relation  the  suit  Is  to  be  deemed 
to  "lave  been  commenced  at  the  date  of  their 
filing,"  The  language  used  by  that  court  with 
reference  to  the  prsecipe  for  publication  sum- 
mons we  do  not  consider  of  any  Importance. 
It  was  used  In  that  case,  no  doubt,  because  the 
record  showed  that  such  a  prsecipe  was  filed, 
and  not  as  being  one  of  the  necessary  prereq- 
uisites of  service  by  publication,  for  the  stat- 
ute does  not  require  any  prsecipe  for  such 
service.  The  necessary  papers  referred  to  also 
In  the  part  of  the  opinion  given  were  undoubt- 
edly the  petition,  bond  for  costs,  and  affidavit 
for  publication,  for  the  summons  by  publica- 
tion was  no  part  of  the  papers  to  be  filed  with 
the  clerk.  It  must  be  taken  as  settled,  then, 
that  an  action  under  our  Code,  which  Is  the 


Kansas  Code,  may  be  commenced  by  flllng  a 
petition  and  procuring  a  summons  to  be  Is- 
sued, or  by  filing  a  petition  with  an  affidavit 
for  publication,  where  the  service  by  publica- 
tion is  duly  perfected  by  commencing  the  pub- 
lication of  such  notice  within  i>0  days  after  the 
filing  of  the  petition. 

It  Is  contended,  however,  by  plaintiff  in  er- 
ror, that  even  under  the  authority  of  the  caae 
of  Bannister  t.  Carroll  rhis  case  was  not  com- 
menced until  three  days  after  the  order  of  at- 
tachment was  Issued  on  April  18th,  for  the 
reason  that  the  affidavit  for  publication  was 
not  filed  until  February  21st.  It  does  appear 
that  an  affidavit  for  publication— that  Is,  a  pa- 
per by  that  name— was  not  filed  until  the  lat- 
ter date.  The  defendant  In  error.  In  answer  to 
this  objection,  claims  that  the  affidavit  for  at- 
tachment which  was  filed  on  February  18th 
contains  all  the  necessary  ingredients  of  an 
affidavit  for  publication,  and  that  this  should 
be  taken  as  supplying  the  place  of  an  affidavit 
for  publication.  The  statute  provides.  In  cases 
like  this,  for  an  affidavit  for  attachment  and 
an  affidavit  for  publication,  and  good  practice 
would  dictate  that  these  affidavits  be  made 
separately,  and  they  ought  to  be  so  made;  but 
the  objection  which  Is  here  asserted  to  the  at- 
tachment proceeding  Is  not  one  that  goes  to 
the  merits  of  the  litigation  between  these  par- 
ties. In  other  words,  the  objection  Is  a  tech- 
nical one,  and,  where  the  rights  of  parties  are 
involved,  we  do  not  believe  that  a  litigant 
should  be  defeated  In  his  right,  and  a  substan- 
tial portion  of  his  cause  dismissed.  In  ord^ 
that  we  may  Insist  upon  technical  correctness, 
or  even  good  practice.  If  what  has  been  done 
may  reasonably  be  held  to  be  all  that  was  re- 
quired to  be  done  to  comply  with  the  statute, 
even  though  It  has  not  been  done  in  the  form 
that  skilled  practice  would  dictate,  we  believe 
it  should  be  held  sufficient,  and  the  rights  of 
pai-tles  protected.  In  the  case  of  Dunn  v. 
Crocker,  22  Ind.  324,  It  was  held  that  the 
grounds  for  attachment,  which  are  under  that 
Code  to  be  set  out  in  the  attachment  affidavit, 
may  be  Incorporated  and  sworn  to  In  the  peti- 
tion. In  Irwin  v.  Irwin,  3  Okl.  180,  41  Pac.  369. 
In  which  this  Indiana  case  was  clte<l  as  authori- 
ty, we  held  that  the  jurisdictional  facts  which 
were  to  be  shown  by  affidavit  in  a  divorce  pro- 
ceeding might  be  set  out  la  a  verified  petition, 
and  we  wlU  hold  that  the  same  principle 
which  governed  the  matter  of  practice  In  that 
case  should  be  made  to  apply  here  to  prevent 
the  defeat  of  the  just  rights  of  a  litigant  upon 
purely  technical  grounds.  An  examiaatlon  of 
the  affidavit  for  attachment,  considered  also  as 
supplying  the  place  of  the  affidavit  for  publi- 
cation, Is,  Indeed,  very  defective  In  the  matter 
of  showing  that  the  case  is  one  of  those  In 
which  service  by  publication  may  be  had. 
The  affidavit  Is  as  follows: 

"In  the  Pi'obate  Court  of  Pottawatranle  Coun- 
ty. May  Term,  1895.  Nix,  Halsell  &  Compa- 
ny, Parties,  etc..  Plaintiff,  vs.  Osle  Grlffen- 
steln,  whose  married  name  Is  to  plaintiff  un- 
known. Defendant.     Territory  of  Oklahoma, 
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Pottawatomie  County— ss.:  Frederick  King, 
being  duly  sworn,  says  that  tbe  plaintiffs  In 
the  ubCTe-entltled  action  have  commenced  said 
action  for  the  recovery  of  four  hundred  and 
s>/ioo  dollars  against  Osie  Griffensteln,  now 
married,  and  whose  married  name  Is  to  affi- 
ant unlinown,  the  defendant  In  tbe  above^n- 
tltled  cause,  who  is  Indebted  to  the  plaintiffs 
In  said  sum  for  goods,  wares,  and  merchandise 
purchased  of  plaintiff  by  defendant  and  deliv- 
ered to  her;  that  said  claim  is  Just,  is  due, 
and  is  wholly  unpaid,  the  amount  of  which 
said  af&ant  believes  that  said  plaintiff  ought 
to  recover  of  said  defendant;  and  that  said 
defendant  so  conceals  himself  that  a  summons 
cannot  be  served  upon  him,  and  is  about  to 
convert  his  property,  or  a  part  thereof,  into 
money  for  the  purpose  of  placing  It  beyond 
the  reach  of  his  creditors;  that  defendant  Is 
a  nonresident  of  the  territory  of  Olclahoma. 
Fredericlc  King. 

"Subscribed  and  sworn  to  before  me  this 
I8th  day  of  February,  1895.  W.  A.  Ruggles, 
Probate  Judge.    [Seal.]" 

The  affidavit  ought  to  have  set  out  definitely 
what  diligence  had  be«i  used  to  serve  sum- 
mons upon  the  defendant,  and  It  ought  to  have 
set  out  that  what  was  sought  to  be  done  in 
this  case  was  to  attach  the  property  of  the  de- 
fendant, which  was  located  in  this  territory, 
and  should  have  stated  what  that  property 
consisted  of.  These  matters  are  exceedingly 
defectively  stated  in  the  affidavit.  Indeed,  the 
fact  that  the  proceeding  is  an  attachment  to 
subject  the  property  of  the  defendant  in  this 
territory  to  the  payment  of  the  plaintiffs' 
claim,  or  that  the  defendant,  indeed,  has  any 
property  at  all  in  this  territory,  can  only  be 
drawn  from  Inference  from  the  affidavit  Some- 
thing, however,  with  reference  to  these  sub- 
jects, is  stated  in  the  affidavit,  although  only 
Inferentlally,  and  not  by  very  strong  Inference 
at  that;  but  it  is  Inferentlally  stated,  and  the 
affidavit  Is  therefore  not  void,  but  only  void- 
able (Ogden  V.  Walters,  12  Kan.  282;  Pierce 
V.  Butters,  21  Kan.  124;  Long  v.  Fife  [Kan. 
Sup.]  25  Pac.  594;  Shlppen  v.  Kimball  [Kan. 
Sup.]  27  Pac.  813),  and  the  defects  In  the 
affidavit  could  have  been  cured  by  amend- 
ment (Foreman  v.  Carter,  9  Kan.  674;  Pierce 
V.  Butters,  supra).  And  as  the  defendant,  by 
her  motion  to  dissolve  the  attachment  on  ttar 
merits  thereof,  entered  a  general  appearance, 
the  defects  In  this  affidavit,  treated  as  an  affi- 
davit for  publication,  were  waived,  and  the 
defendant  cannot  now  be  heard  to  assert  any 
of  these  defects. 

Another  ground  for  the  dissolution  of  the 
attachment  which  the  plaintiff  In  error  assert- 
ed below  and  asserts  here  Is  that  the  ground 
of  nonresldence  was  not  stated  in  tbe  affida- 
vit for  attachment  so  explicitly  as  that  an  or- 
der could  Issue  thereon.    The  contention  Is 


that,  while  the  affidavit  did  state  that  the  de- 
fendant was  a  nonresident  of  the  territory  of 
Oklahoma,  it  also  stated  tliat  the  defendant  so 
concealed  himself  (meaning  herself)  that  a 
summons  could  not  be  served  uiK>n  him  (mean- 
ing her),  and  that  this  allegation  was  equiva- 
lent to  an  alternative  allegation  in  the  affida- 
vit for  attachment,  and  made  It  uncertain  or 
inconsistent.  We  cannot  agree  with  counsel 
In  this  contention.  The  statute  expressly  al- 
lows an  attachment  on  the  two  grounds, 
among  others,  that  the  defendant  so  conceals 
tilmself  that  summons  cannot  be  served  upon 
him,  and  on  the  ground  that  the  defendant  Is 
a  nonresident  of  the  territory  of  Oklahoma, 
and  a  party  can  allege  both  these  grounds  In 
an  attachment  affidavit  without  waiving  or  in- 
juring either  claim. 

The  next  contention  Is  that  the  writ  of  at- 
tachment was  void  because  it  commanded  the 
sheriff  to  levy  on  the  lands  and  tenements  of 
the  appellant.  Without  determining  now 
whether,  in  an  action  In  the  probate  court  of 
this  territory,  the  lands  of  the  defendant  may 
be  attached,  it  is  sufficient  to  observe  that  no 
lands  were  attached;  and,  even  If  It  were  con- 
ceded that  lands  could  not  be  attached  in  such 
a  proceeding,  this  part  of  the  order  should 
simply  be  treated  as  surplusaga  It  did  not 
In  any  way  affect  any  of  the  rights  of  the  de- 
fendant, and  did  not  render  the  order  void. 
The  order  did  direct  the  sheriff  to  seize  the 
personal  property  of  the  defendant,  and  that 
appears  from  the  judgment  to  have  been  all 
tliat  was  seized. 

It  Is  further  contended  that  the  order  of  at- 
tachment was  void  because  It  directed  the 
sheriff  to  "make  return  of  this  order,  with 
your  proceedings  thereon,  when  fully  execut- 
ed or  discharged,"  instead  of  directing  him  to 
return  it  in  10  days.  This  objection  is  met  by 
tbe  decision  of  the  supreme  court  of  Kansas 
In  the  case  of  Smith  v.  Fayton,  13  Kan.  362, 
where  It  is  held  that:  "Where  an  order  of  at- 
tachment Is  Issued  at  the  commencement  of 
an  action,  and  the  clerk  fixes  the  return  day 
thereof  at  twenty  days  from  Its  date.  Instead 
of  within  ten  days,  as  prescribed  by  law,  the 
order  of  attachment  is  not  void  for  that  rea- 
son, and  that  the  sheriff  may  serve  the  same 
at  any  time  within  ten  days  from  Its  date; 
and  when  so  served  it  is  error  for  the  court  to 
set  aside  and  vacate  such  order  merely  be- 
cause of  such  mistake  of  the  derk  In  fixing 
the  return  day." 

The  other  objections  relied  on  in  the  brief  of 
counsel  go  to  the  sufficiency  of  the  service  by 
publication,  and,  as  we  have  seen,  these  ob- 
jections were  waived  by  objecting  to  the  at- 
tachment upon  other  grounds  than  to  the  Ju- 
risdiction of  the  court  over  the  person  of  the 
defendant  The  judgment  Is  affirmed,  with 
costs.    All  the  Justices  concurring. 
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TAYLOR  T.  NEWBLOCK.  Sheriff. 
(Supreme  Court  of  Oklahoma.     July  30,  1897.) 

CONTBMPT— SCFPICIEXCT  OP  JUDOMBNT. 

A  judgment  or  order  of  court  that  a  defend- 
ant stand  committed  to  the  county  jail  until  the 
further  order  of  the  court,  for  a  contempt  in  re- 
fusing to  obey  a  preTions  order  requiring  him  to 
surrender  certain  promissory  notes  adjudged  to 
be  the  property  of  another,  is  illegal,  and  void 
for  uncertainty  as  to  the  duration  of  the  punish- 
ment, and  wiU  not  justify  the  imprisonment. 
(Syllabus  by  the  Court.) 

Application  of  William  Taylor  for  a  writ  of 
habeas  corpus.      Writ  gi-anted. 

S.  H.  Harris  and  Asp,  Shartel  &  Cottlng- 
ham,  for  petitioner.  John  Frauing  and  Cot- 
teral  &  Hornor,  for  defendant. 

DALE,  C.  J.  William  Taylor  filed  his  peU- 
tlon  in  this  court  for  a  writ  of  habeas  corpus, 
alleging  Illegal  restraint  by  H.  F.  Newblock, 
sheriff  of  Cleveland  coun^.  The  writ  was 
granted,  return  was  made,  and  from  the  peti- 
tion and  return  we  And  that  the  imprisonment 
of  the  petitioner  arises  out  of  bis  failure  to  obey 
an  order  of  Henry  W.  Scott,  then  Judge  of  the 
district  court  of  Cierehind  cotmty,  and  which 
order  was  issued  out  of  said  court  in  a  pro- 
ceeding for  a  divorce.  Briefly  stated,  the 
facts  are  as  follows:  Elizabeth  Taylor 
brought  an  action  for  a  divorce  and  alimony 
against  her  husband,  William  Taylor,  and  upon 
a  trial  a  decree  of  divorce  was  awarded  to  her 
on  April  18,  188.5,  and  the  cause  continued  up- 
on the  question  of  alimony  until  April  27, 
1886.  On  the  last-named  date  a  Judgment  was 
by  the  trial  court  rend«%d  awarding  the  plain- 
tiff in  the  action  alimony  out  of  the  property 
of  the  husband,  and  as  a  part  of  said  alimony 
80  awarded  the  plaintiff  was  given  two  prom- 
issory notes  for  $700  each,  the  notes  then  be- 
ing In  the  possession  of  tbe  defendant.  The 
defendant  was  given  15  days  after  the  rendi- 
tion of  the  Judgment  within  which  to  turn  over 
to  the  plaintiff  the  possession  of  the  personal 
property,  including  the  notes  in  question,  and 
the  Judgment  for  alimony  recited  that,  in  case 
defendant  failed  to  comply  with  the  Judgment 
and  order  within  the  time  fixed,  be  would  be 
in  contempt  of  court.  It  further  appears  that, 
on  May  14tb  following  the  Judgment  of  April 
27th,  Elizabeth  Taylor,  plainUff  in  the  divorce 
proceeding,  and  In  whose  favor  the  Judgment 
for  alimony  ran,  moved  the  court  for  an  ordw 
of  delivery  of  the  property  set  apart  to  her  in 
the  Judgment,  and  that  the  court  granted  such 
motion,  and  directed  the  sheriff  to  forthwith 
take  possession  of  the  property,  and  deliver 
the  same  to  the  plaintiff;  that  the  sheriff  serv- 
ed the  order,  but  tliat  William  Taykir  refused 
to  surrender  the  possession  of  the  two  promis- 
sory notes  heretofore  referred  to  as  having  been 
awarded  to  Elizabeth  Taylor.  The  next  pro- 
ceeding taken  in  the  case  appears  to  have  been 
on  June  Ist,  at  which  time  the  court,  acting  up- 
on the  affidavit  of  Elizabeth  Taylor,  adjudged 


WiUlam  Taylor  in  contempt  of  court,  and 
sentenced  hhn  to  JaiL  The  affidavit  of  Eliza- 
beth Taylor  does  not  appear  in  the  record,  but 
we  note  that  the  onler  adjudging  the  contempt 
recites  the  fact  of  an  aflidavlt  baviug  been 
filed.  The  order  of  the  court,  omitting  the 
caption,  is  as  follows:  "Order.  Now.  on  this 
1st  day  of  Jime,  188f>,  the  same  betaig  one  of 
the  regular  adjourned  term  days  of  the  dis- 
trict court  in  and  for  the  county  and  territorr 
aforesaid,  this  cause  coming  on  to  be  beard 
upon  the  affidavit  of  Elizabeth  T^lor,  asking 
for  an  order  for  contempt  of  court  to  issne  for 
the  defendant,  William  A.  Taylor,  who  having 
refused  to  obey  the  order  of  the  court  made  on 
the  27th  day  of  April.  l.S8r>,  the  plahitiff  ap- 
peared In  i>er8on  and  by  her  attorneys,  Frauing 
&  Mcl.iaughlin,  and  defendant  appeared  in  per- 
son and  by  A.  Hutchln,  his  attorney.  Defend- 
ant filed  motion  to  dismiss  proceedings  for 
the  reason  no  notice  was  .served  upon  defend- 
ant or  his  attorney  as  provided  by  law,  and  also 
demanded  a  Jury  to  try  the  cause  for  contempt. 
The  said  motion  was  duly  presented  and  argued 
to  the  court,  and  the  same  was  overruled  by  the 
court,  to  which  the  defendant  excepted;  where- 
upon the  evidence  was  adduced,  and,  the 
court  being  fully  advised  in  the  premises,  It  la 
therefore  ordered  and  adjudged  that  the  sher- 
iff in  and  for  the  county  of  Cleveland,  terri- 
tory of  Oklahotna,  take  and  commit  the  said 
William  A.  Taylor  to  the  Jail  of  Cleveland 
county,  territory  of  Oklahoma,  and  tliere  keep 
him  In  close  custody  until  the  further  order  of 
this  court.  H.  W.  Scott,  Judge."  Upon  this 
Judgment,  and  without  any  further  order  or 
commitment,  Taylor  was  incarcerated,  and  it 
is  to  relieve  against  the  imprisonment  so  or- 
dered that  this  proceeding  in  habeas  corpus 
was  instituted. 

It  is  contended:  First.  That  the  sheriff  has 
no  right  to  restrain  the  petitioner  of  lils  lib- 
erty without  a  written  order,  warrant,  or 
commitment  from  a  court  of  competent  Juris- 
diction, which  writ  should  state  the  cause 
which  authorized  the  8h«iff  to  confine  the  pe- 
titioner, and  which  should  specify  a  definite 
length  of  such  commitment.  Second.  That 
the  order  of  the  court  is  not  sufficient  in  law  to 
Justify  the  imprisonment,  for  the  reason  that 
the  order  was  made  without  authority  of  law. 
and  is  wholly  void,  and  does  not  show  that  the 
petitioner  has  been  adjudged  guUty  of  any  of- 
fense against  the  laws  which  would  warrant 
confinement  in  Jail,  or  of  any  contonpt  of  court 
wMch  would  Justify  punishment  of  any  kind. 
Third.  That  no  accusation  in  writing  accusing 
petitioner  of  contempt  has  ever  been  filed 
against  him.  Fourth.  That  petitioner  ha.s 
been  confined  In  Jail  on  account  of  the  order  of 
the  court  for  more  than  30  days.  Fifth  and 
Sixth.  That  the  order  made  April  27th,  ad- 
Judging  the  petitioner  in  contempt,  was  and  is 
wholly  void,  and  is  of  no  effect,  for  the  reason 
that  the  case  out  of  which  the  order  had  been 
issued  had  been  finally  determined  on  the  18th 
day  of  April,  and  the  court  had  no  jurisdiction 
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to  punish  for  contempt  to  enforce  the  final 
judgment  of  the  court  Eighth.  That  the  pe- 
titioner has  never  been  adjudged  to  be  in  con- 
tempt for  failure  to  comply  with  any  order  of 
court,  and  the  order  to  the  sheriff  directing  liis 
confinement  is  not  based  upon  any  final  judg- 
ment of  any  proceedings  to  determine  the  guilt 
or  Innocence  of  him  upon  any  charge  or  of- 
fense. At  the  time  the  writ  was  allowed  to 
I>etitioner,  ball  was  granted,  and,  pending  a 
decision,  and  upon  request  of  counsel,  the  case 
was  continued  to  permit  the  filing  of  briefs,  In 
order  that  the  questions  involved  should  re- 
ceive the  careful  attention  which  their  Im- 
portance demands  at  our  hands. 

The  first  question  to  be  disposed  of  is  the  au- 
thority of  this  coiut  to  entertain  this  case  tm- 
der  the  facts  stated  In  the  petition  for  the 
wilt  It  is  earnestly  contended  by  counsel  for  i 
the  defendant  that  this  conrt,  under  section 
4578  of  our  Statutes,  has  no  jurisdiction  to  in- 
quire Into  the  legality  of  the  judgment  or  pro- 
cess whereby  the  petitioner  is  In  custody.  The 
section  of  the  statute  In  question  is  as  follows: 
"-157$.  No  court  or  judge  shall  inquire  hito  the 
legality  of  any  judgment  or  process  whereby 
the  party  is  in  custody  and  disrlinrge  Wm  when 
the  term  of  commitment  has  not  expired  in  ci- 
ther of  the  cases  following:  First  Upon  pro- 
cess issued  l)y  any  court  or  judge  of  the  United 
States  or  wlicre  such  cowt  or  judge  has  ex- 
clusive jurisdiction;  or  Se<x)nd.  Upon  any  pro- 
cess issued  on  any  final  Judgment  of  a  court  ot 
(•ompctent  jurisdiction;  or  Third.  For  any  con- 
tempt of  any  court,  officer  or  body  having  au- 
tl.ority  to  commit ;  bnt  an  order  of  commitment 
as  for  a  eontemirt  ui>on  proceedings  to  enforce 
the  remedy  of  the  party  is  not  included  within 
any  of  the  foregoing  specifications;  Fourtli. 
Upon  a  wan-ant  or  commitment  issued  from  the 
district  court  or  any  other  court  of  competent 
jmlsdlction  upon  an  indictment  or  Information." 
Under  tlie  restrictive  tenns  of  this  statute  it  is 
argued  tluit,  inasmuch  as  the  lower  court  had 
jurisdiction  of  the  imrties  and  subject-matter, 
and  the  commitment  not  having  expired,  this 
court  ciumot  question  the  validity  of  the  same 
by  liabon.s  corpus.  Many  decisions  are  cited 
for  the  purptise  of  sliowing  that  all  irregulari- 
ties In  the  proceedlnKS  of  the  lower  court  are 
ovcrloolvod  in  an  action  of  this  character,  and 
that  the  question  of  tlie  validity  of  the  judg- 
ment cannot  be  inquired  into  in  this  manner. 
We  shall  not  talce  time  to  discuss  these  ques- 
tions, as  we  fuU.v  concede  the  proposition  that, 
if  the  court  had  the  power  to  render  the  judg- 
ment and  sncli  judgment  upon  its  face  Is 
valid,  and  also  liad  Jurisdiction  of  the  defend- 
ant tile  relief  sought  could  only  be  obtained 
by  api>enl;  but  our  statute  does  require  us  to 
determine  If  the  restraint  be  without  authority 
of  law,  and.  If  we  so  find,  It  then  becomes  our 
duty  to  discharge  from  such  custody.  St.  1893, 
{  -IfiS?.  .\.nd  In  the  very  section  which  counsel 
for  defendant  contend  restricts  the  power  of 
this  court  to  inquire  by  habeas  corpus  Into  the 
legality  of  the  judgment  or  process  whereby  the 


petitioner  Is  confined  in  jail  Is  an  exception 
which  we  think  clearly  permits  this  court  to  act, 
because  the  statute  specifically  states:  "But  an 
order  of  commitment  as  for  a  contempt  upon 
proceedings  to  enforce  the  remedy  of  a  party 
Is  not  included  in  any  of  the  foregoing  specifi- 
cations." Id.  §  4578.  And  the  two  questions- 
first  as  to  Jurisdiction,  and,  secondly,  as  to  the 
form  of  the  commitment— are  open  for  consid- 
eration, and  are  presented  by  the  petitioner  for 
decision.  Kap.  Contempt  t  157;  People  v. 
Sheiiff  of  New  York,  29  Barb.  622.  As  to 
whether  or  not  the  court  below  liad  Jurisdiction 
to  pimish  for  the  disobedience  of  the  order  Is  a 
question  which  we  shall  not  attempt  to  review 
in  this  decislou.  There  is  much  in  reason  to 
support  a  judgment  of  that  character,  and  many 
courts  hold  that  an  oirder  requiring  the  payment 
of  alimony  or  the  surrender  of  property  to  carry 
into  effect  the  final  Judgment  of  the  court  may 
be  enforced  by  a  judgment  aa  for  contempt. 
Wightman  v.  Wlghtman,  45  III.  167;  Haines  v. 
Haines,  35  Mich.  138.  And  there  is  good  rea- 
son why  the  power  of  the  court  should  thus 
be  upheld.  In  an  action  of  divorce  the  law 
places  the  property  of  the  litigants  under  the 
jurisdiction  of  the  court  to  make  such  a  division 
and  disposition  as  to  the  covurt  may  seem  prop- 
er; and  it  would  seem  that  after  the  com-t  has 
thus  obtained  Jurisdiction,  the  power  to  speedily 
and  fully  enforce  Its  judgments  would  follow. 
Upon  the  other  hand,  it  has  been  held  that,  di- 
vorce being  a  statutory  action,  the  power  to 
punish  for  contempt  does  not  obtain,  unless  it 
is  a  part  of  the  statute  Itself.  Coughlln  v.  E!hl- 
ert,  39  Mo.  285;  Gerard  v.  Gerard,  2  Barb. 
Ch.  73;  Lansing  v.  Lansing,  4  Lans.  377.  But 
the  later  decisions  of  the  New  York  courts 
Keem  to  have  modified  the  rule  on  which  they 
bad  theretofore  been  holding  that  the  court 
dees  not  possess  such  power.  Isaacs  v.  Isaacs, 
61  How.  Prac.  369.  But,  inasmuch  as  the  ques- 
tion is  unsettled,  and  we  have  not  the  time  to 
devote  to  the  subject  which  Its  importance  de- 
mands, and  it  being  unnecessary  to  reach  a 
conclusion  upon  this  feature  of  the  case,  we 
will  pass  it,  and  determine  the  validity  of  the 
commitment  or  order  upon  which  the  petitioner 
is  held  In  custody. 

It  will  be  observed  upon  an  Inspection  of  the 
order  that  the  petitioner  was  adjudged  to  be  In 
contempt  and  sent  to  the  jail  tmtll  the  f  m-ther 
order  of  the  court  There  is  no  definite  time 
fixed  by  which  it  may  be  determined  how  long 
he  shall  remain  in  the  Jail.  The  period  of  his 
Incarceration  does  not  depend  upon  time  or  the 
happening  of  any  event;  In  fact  It  appears  to 
be  contingent  upon  the  will  or  pleasure  of  the 
court  pronouncing  the  sentence.  It  always  has 
been  the  theory  of  the  law  that  punishment 
should  be  for  a  fixed  period  of  time  where  it  Is 
assessed  as  a  penalty,  or,  if  the  imprisonment 
is  to  compel  a  vrltness  to  testify,  or  to  compd 
a  person  to  do  a  specific  act,  then  the  imprison- 
ment is  fixed  as  of  the  time  when  he  shall  obey 
the  order  of  the  court  and  perform  such  act. 
This  view  of  the  law  is  upheld  by  numerous 
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anthorlHes,  and  Is,  we  think,  correct  tn  prin- 
ciple. In  the  case  of  People  v.  Plrfenbrink,  ItC 
lU.  68,  upon  this  subject  the  court  stateis  the  law 
as  follows:  "All  judgments  must  be  specific  and 
certain.  They  must  determine  the  rights  re- 
covered or  the  penalties  Imposed.  Thej-  mast 
be  such  as  the  defendant  may  readily  under- 
stand and  be  capable  of  performing.  If  his 
committal  had  been  for  a  definite  period,  or 
until  he  should  perform  a  specific  act,  then  the 
Judgment  would  have  been  capable  of  being 
reviewed  on  error;  but  on  such  a  Judgment  as 
this  the  appellate  court  cannot  know  the  dura- 
tion of  the  imprlsomnent,  and  determine  wheth- 
er the  conflnement  Is  reasonable  or  Is  oppres- 
sive and  wrong.  Whether  It  is  to  extend  to 
days,  wedcs,  months,  years,  or  for  life  none 
can  certainly  know.  That  Is  stfll  In  the  breast 
of  the  Judge,  and  Is  by  its  terms  to  he  deter- 
mined In  the  future;  not  for  a  trial,  or  for  the 
performance  of  any  act,  but  it  depends  alone 
on  the  will  of  the  Judge.  Had  this  order  been 
simply  erroneous,  we  could  have  no  pow»  to 
discharge.  In  such  a  case  error  or  appeal  is 
the  only  remedy,  but  it  is  otherwise  where  the 
Judgment  or  process  is  void."  In  Whlttem  ▼. 
State,  S6  Ind.  196,  the  same  doctrine  obtains, 
and  in  this  case  the  court  quotes  approvingly 
from  Ex  parte  Alexander,  'Z  Am.  Law  Beg.  4A, 


this  statement:  "Is  it  necessary  that  the  courts 
hi  this  coimtry  should  have  power  to  conunit 
imtll  further  order  of  the  court?  I  cannot  find 
It.  I  can  see  no  call  for  it.  I  can  see  danger  in 
It;  and  the  law  should  not  make  danger  where 
there  Is  no  necessity.  A  freeman  should  nev- 
er, by  the  laws  of  freemen,  be  placed  In  such 
dreary  uncertainty  of  imprisonment  as  that 
when  he  inquires  of  the  'law  of  the  land'  it 
cannot  tell  him  when  it  shall  end.  No  absolute 
power  lives  in  this  country.  It  cannot  exist  in 
a  r^ublic.  Suppose  the  court  should  adjourn 
without  having  made  any  farther  order;  the 
coa<;lderation  of  the  case  is  cot  off  at  once,  and 
entirely,  until  the  next  term.  So  he  must  be 
left  without  any  authority  of  the  judiciary  erven 
to  mediate  his  case.  And  a  person  committed 
for  contempt  cannot  be  balled."  To  the  same 
effect  is  State  v.  Galloway,  98  Am.  Dec.  404. 
We  have  no  doubt  that  the  order  upon  which 
the  petitioner  is  confined  In  Jail  is  void  for  un- 
certainty, in  that  it  does  not  fix  the  duration 
of  the  punishment,  and  for  that  reason  the  pe- 
titioner is  released  from  the  Judgm^it  imposed 
in  the  order. 

KEATON,  J.,  having  been  of  counsel  In  the 
cause,  not  Bitting;  all  the  other  Justices  con- 
curring. 
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PEOPLE  T.  LAPIQUB.     (Cr.  237.)* 

(Supreme  Court  of  California.    Aug.  12,  1897.) 

Kkvibw  on  Appeal. 

Department  1.  Appeal  from  superior  court, 
city  aud  county  of  Sun  Francisco;  A.  A.  San- 
derson, Judge,  John  Lnpiijue  was  convicted  of 
embezzlement,  and  he  appeals.  Affirmed.  H. 
E.  Heighton,  for  appellant.  W.  i\  Fitzgerald 
and  A.  Kuef,  for  the  People. 

PER  CURIAM.    Defendant,  convicted  of  em- 
bezzlement,  appeals  from  the  judgment  and  an 
order  denying  him  a  new  trial,  urging  the  single  ' 
point    that   the  evidence   does   not    warrant   the  I 
verdict.     It  is  urged  that  the  evidence  fails  to  I 
show   either   that  defendant   was   the  agent  of  I 
Jean  Ader,  whose  money  he  is  charged  with  em- 
bezzling, that  he  got  the  money  in  the  course  of  ! 
his  agency,  or  that  he  fraudulently  converted  it  ' 
to  his  own   use.     The  contention   is  untenable.  I 
There  is  evidence  in  the  record  whicii,  believed  ] 
by    the    jury,    was    amply    sufficient    in    law    to 
support  their  finding  upon  each  of  the  essential 
Tacts  indicated:  and,  as  they  were  the  sole  judges  { 
of  the  credibility  of  witnesses,  their  yerdict  can- 
not be  distarbeo.    Judgment  and  order  affirmed. 


CAMPBELL  T.  Mclaughlin  et  al.  (Su- 
preme Court  of  Kansas.  July  10,  1897.)  Error 
from  district  court,  Lyon  county;  W.  A.  Ran- 
dolph, JudRe.  Action  by  James  R.  Campbell 
against  William  8.  McLaughlin  and  others. 
Judgment  for  defendants.  Plaintiff  brings  error. 
Affirmed.  L.  B.  &  J.  M.  Kellogg  and  J.  G. 
Hutchison,  for  plaintiff  in  error.  E.  W.  Cun- 
ningham, for  defendants  in  error. 

PER  CURIAM.  The  conclusion  reached  in 
the  case  of  Coale  v.  Campbell  (just  decided)  49 
Pac.  G04,  disposes  of  this  also.  'Clie  judgment 
is  affirmed.    All  the  justices  concurring. 


CARR  T.  MISSOURI  PAC.  RT.  CO.     (Su 

preme  Court  of  Kan.sas.  June  5,  1897.)  Error 
from  district  court.  Brown  county;  J.  F.  Thomp- 
son, Judge.  Action  by  John  F.  Carr  against  the 
JXissouri  Pacific  Railway  Company.  Judgment 
for  defendant,  and  plaintiff  brings  error.  Affirm- 
ed. R.  P.  Buckles,  for  olaintitf  in  error.  Wag- 
goner, Horton  &  Orr,  for  defendant  in  error. 

PER  CURIAM.  This  was  an  action  fop  bodily 
Injuries  received  by  plaintiff  in  error  in  crossing 
the  track  of  defendant  in  error  in  front  of  a 
moving  train.  The  court  below  sustained  a  de- 
murrer to  the  plaintiff's  evidence  upon  the 
ffround  of  his  negligence  contributing  to  the 
injuries  received.  This  ruling  of  the  court  was 
entirely  proper.  The  evidence  of  plaintiff  in  er- 
ror himself  shows  a  case  of  most  reckless  dis- 
regard of  his  personal  safety.  He  has  no 
ground  of  complaint,  and  the  judgment  of  the 
court  below  will  be  affirmed. 


KINGMAN  et  al.  v.  KINGMAN.  (Supreme 
Court  of  Kansas.  July  10,  1897.)  Error  from 
district  court.  Saline  county;  R.  F.  Thompson, 
Judge.  Action  by  Freeman  Kingman  against 
Kingman  &  Co.  Judgment  for  plaintiff.  De- 
fendants bring  error.  Affirmed.  J.  Marshall 
Lamer  and  John  D.  ililliken,  for  plaintiffs  in 
error.    Bond  &  Osborn,  for  def emlant -in  error. 

PER  CURIAM.  There  is  no  formal  specifica- 
tion of  errors  in  the  brief  of  counsel  for  the  com- 
plaining party  in  this  case,  but  we  have  never- 

•  Reversed  In  banc.   See  U  Fac.  40,  MO  Cal.  U. 


theless  examined  the  claims  of  error  made.  They 
are  that  the  court  excluded  material  evidence; 
that  the  verdict  is  contrary  to  the  evidence; 
that  requests  for  pertinent  instructions  were  re- 
fused, and  erroneous  instructions  given.  None 
of  these  claims  is  well  founded,  and  the  judg- 
ment of  the  court  below  is  therefore  affirmed. 


LEAVENWORTH,  N.  &  8.  RY.  CO.  v. 
WILKINS.  (Supreme  Court  of  Kansas.  June 
5,  1897.)  Error  from  district  court,  Atchison 
county;  W.  D.  Webb,  Judge.  Action  by  Sarah 
E.  Wilkins  against  the  Leavenworth,  Jforthern 
&  Southern  Railway  Company.  Jnilgment  for 
plaintiff.  Defendant  brings  error.  Affirmed.  A. 
A.  Hurd  and  Mills,  Smith  &  Hobbs,  for  plaintiff 
in  error.  W.  D.  Gilbert  and  B.  F.  Hudson,  for 
defendant  in  error. 

PER  CURIAM.  A  careful  CMniination  of  the 
claims  of  error  in  this  case  convinces  us  that 
there  is  nothing  in  the  record  requiring  a  reversal 
or  modification  of  the  judgment.  It  is  therefore 
affirmed. 


STATE  T.  CLARK.  (Supreme  Court  of  Kan- 
sas. July  10,  1897.)  Appeal  from  court  of  com- 
mon pleas,  Wyandotte  county;  W.  G.  Holt. 
Judge.  Rafe  Clark  was  convicted  of  crime,  and 
brings  error.  Affirmed.  F.  E.  &  J,  A.  Smith, 
for  appellant.  L.  C.  Boyle,  Atty.  Gen.,  S.  C. 
-MiJJcr.  and  I.  F.  Bradley,  for  the  State. 

PER  CURIAM.  This  case  came  to  this  court 
in  connection  with  that  of  State  v.  Geary,  49 
Pac.  596,  in  a  record  entitled  against  the  two 
defendants  together,  as  though  they  had  been 
charged  and  tried  under  one  information.  As  a 
fact,  however,  there  were  separate  trials.  The 
only  claim  of  error  made  by  the  defendant  in 
this  case  is  that  the  court  overruled  a  plea  in 
abatement  on  the  ground  that  he  had  not  been 
accorded  a  preliminary  examination.  The  facts 
of  the  case  are  identical  with  those  in  State  v. 
Geary,  just  decided,  and  the  law  must  therefore 
l)e  held  the  same  as  in  that  case.  The  sentence 
of  conviction  is  affirmed.  All  the  justices  con- 
curring. 


ORTMAN  T.  DENNISON.  (Court  of  Appeals 
of  Kansas,  Northern  Department,  E.  D.  July 
16,  18970  Error  from  circuit  court,  Shawnee 
county;  J.  B.  Johnson,  .Judge.  Action  between 
Carl  Ortman,  executor  of  Fred  Ortman,  deceased, 
and  William  W.  Deunison.  From  a  jndKment 
awarding  execution  agamst  him,  Ortman  brings 
error.  Modified.  A.  Bergen,  for  plaintiff  in  er- 
ror. E.  N.  Gunn  and  J.  R.  McNary,  for  defend- 
ant in  error. 

PER  CURIAM.  This  cause,  commg  on  for 
decision  this  15th  day  of  July,  1897,  having  here- 
tofore been  argued  and  submitted,  it  is  by  the 
court  adjudged  that  the  judgment  of  the  dis- 
trict court  of  Shawnee  county  be  modified  by 
eliminating  therefrom  that  part  of  said  judgment 
awarding  execution  against  the  plaintiff  in  error, 
and,  as  so  modified,  be  affirmed.  It  is  further 
con.xidered  and  adjudged  by  the  court  that  the 
plaintiff  in  error  pay  the  costs  of  this  proceeding, 
taxed  at  $ . 


MURRAY  T.  CLARK  et  al.  (Supreme  Court 
of  Montana.  June  21,  1897.)  Appeal  from  dis- 
trict court,  .Silver  Bow  county:  .1.  J,  McHatton, 
Judge.    Action  by  James  A.  Murray  against  U. 
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8.  Clark  and  otiipn.  From  ■  Judgment  in  favor 
of  defpndnnts,  plaintifl  nppeala.  ReTersed.  Car- 
Nil  ft  Leehey,  for  appellant. 

iiiU  OIJUIAM.  It  ia  agreed  by  (xninael  In 
tbia  caae,  by  atipulation  on  file,  that  the  facta 
and  queatious  involved  in  thia  appeal  are  preciae- 
ly  the  same  as  in  Mnrray  t.  Conlon  (decided  by 
this  court  on  April  26,  1897)  48  Pac  743. 
Therefore,  upon  the  authority  of  that  case,  the 
judgment  and  order  in  this  case  are  reversed,  and 
the  cause  remanded,  with  directions  to  the  district 
court  to  malce  the  same  orders  and  pursue  th« 
same  instructions  as  were  directed  by  thia  oouit 
in  Murray  t.  Conlon.    Beveraed. 


MUTUAL  BEN.  LIFE  INS.  CO.  T.  WINNE 
et  at  (Supreme  Court  of  Montana.  Jane  14, 
1897.)  Appeal  from  district  court,  Lewis  and 
Clarke  county:  Henry  N.  Blake,  Judge.  Action 
by  the  Mutual  Benefit  Life  Insurance  Company, 
a  corporation,  against  Peter  Winne  and  others. 
Judgment  for  plaintiff.  Defendants  appeal.  Af- 
firmed. B.  P.  Carpenter,  A.  K.  Barbour,  and 
W.  J.  Kinsley,  for  appellants. 

PER  CURIAM.  This  action  was  brought  by 
plaintiff  to  recover  judgment  against  defendants 
Winne  and  Gallup  and  wife  for  $7,B0O,  due  on 
a  promissory  note  or  bond  dated  at  Helena, 
Mont,  October  1,  1891,  and  interest,  costs,  and 
attorney's  fees,  and  for  a  decree  of  foreclosure  of 
a  certain  mortgage  made  by  defendants  Winne 
and  Gallnp  and  wife  to  plaintiff  to  secure  said 
note  to  plaintiff.  The  questions  involved  are  the 
same  as  those  considered  and  decided  in  the  caae 
of  Insurance  Co.  v.  Winne.  49  Pac.  446;  and  it 
being  stated  to  the  court  by  respective  counsel 
in  this  and  the  preceding  case  that  like  orders 
may  be  made  in  both,  it  is  therefore  ordered  that 
the  judgment  herein  be  afBrmed. 


EARLY  TIMES  DISTILLERY  00.  et  al.  t. 
ZEIGEIt  et  al.  (Supreme  Court  of  New  Mexico. 
Aug.  5,  1897.)  Appeal  from  district  court,  Bef 
nalulo  county;  before  Justice  N.  C.  Collier.  Ac- 
tion by  the  Early  Times  Dixtilleiy  Company  and 
others  against  Charles  Zeiger  and  others.  From 
a  judgment  sustaining  a  demurrer  to  the  peti- 
tk>n,  plaintiffs  appeal.  Reversed.  F.  W.  Clancy, 
tor  appellants.    W.  B.  Childers,  for  appellees. 

HAMILTON,  J.  This  is  an  appeal  from  ibe 
Second  judicial  district  court  of  tne  territory  of 
New  Mexico.  Tlie  case  ia  of  the  same  character 
as  case  No.  673,  bearing  the  same  title.  49  Pac. 
723.  Tlie  decision  in  this  caae  followa  the  opin- 
ion rendered  in  No.  673.  The  cause  is  reversed 
and  remanded,  with  directions  to  the  court  below 
to  overrule  the  demurrer  and  allow  the  cause  to 
proceed. 


In  re  JARAMILLO.  (Supreme  Oourt  of  New 
Mexico.  Aug.  2,  1897.)  On  motion  for  rehear- 
ing. Denied.  For  former  opinion,  see  45  Pae. 
1110. 

LAUGHLIN,  J.  In  this  case  the  motion  fW 
rehearing  is  denied.  An  order  will  be  made  ac- 
cordingly, a  written  opinion  not  necessary. 

SMITH,  C.  J.,  and  the  associate  justices  con- 
car,  except  COLLIER,  J.,  who  was  disqualified 
and  did  not  sit 


JARRELL  T.  BARNETT.  (Snpreme  Ooart 
of  New  Mexico.  Aug.  2,  1897.)  Appeal  from 
district  court,  Chaves  county;  liefore  /ustlce  H. 
B.  Hamilton.  Action  between  J.  S.  Jarrell  and 
R.  F.  Bamett,  as  assignee  of  W.  C.  Bird  &  Co. 
From  the  ju<l»;ment.  .Tarrell  appeals.  Affirmed. 
J.  A.  Poage,  for  appellant 

LAUGHLIN,  J.  In  this  case  the  records  dis- 
close no  reversible  error,  and  the  judgment  of  the 
lower  court  is  therefore  alBrmed,  with  costs 
asajnat  appellant  and  sureties  on  his  appeal  bond. 


An  order  will  be  accordingly  entered,  a  written 
opinion  not  required. 

SMITH,  C.  J.,  and  COLLIER  and  BANTZ, 
JJ.,  concur.    HAMILTON,  J.,  did  not  ait  in  the 
!,  having  tried  it  in  the  court  t>eiow. 


BESSENT  et  aL  T.  LEVY  «t  aL 
(Supreme  Court  of  Oklahoma.     Feb.  12,  1807.) 

IXSOLVIHOT — PKKFBRCacBS. 

nie  decision  of  the  court  below  is  reversed, 
and   this  cause  remanded,   for  the  reasons   an- 
noanced  In  the  case  of  Smith  t.  Baker  (decid  .<d 
at  thia  term)  49  Pac.  «L 
Bierer,  J.,  dissenting. 

Bhror  from  district  court,  Caerdand  eonnty;  be- 
fore Justice  Henry  W.  Scott 

Action  commenced  by  Levy,  Price  &  Co.  and 
others,  by  petition,  against  C.  H.  Bessent  and 
others,  seeking  to  have  certain  diattel  mortgages 
set  forth  in  said  petition  declared  to  be  and  to 
constitate  a  general  assignment  for  the  benefit 
of  creditors,  and  asking  the  court  to  appoint  a 
receiver  for  the  stock  of  goods  conveyed  by  said 
mortgages,  and  to  restrain  the  defendants,  ss 
mortgagees,  from  selling  aaid  stock  of  gooda. 
The  court  tielow  granted  the  injunction  as  pcay- 
ed,  appointed  a  receiver  to  take  cliaree  of  said 
goods,  and  on  the  14th  day  of  May,  1K)6,  found 
upon  the  issues  in  said  cause  for  the  plaintitb 
therein,  defendants  in  error,  and  held  the  said 
mortgages  to  constitute  a  general  assignment  for 
the  benefit  of  creditors.  From  this  judgment 
the  plaintiffs  in  error  duly  appealed,  and  the 
cause  is  lirought  to  this  court  for  review.  Re- 
versed. 

B.  F.  Williams,  W.  M.  Newell,  John  L  DiUe, 
snd  J.  H.  Burford,  for  plaintiCb  in  error.  Bots- 
ford  &  Brewer,  Fisher  a  Hennessey,  and  Doug- 
las &  Douglas,  for  defendants  in  error. 

TARSNEY,  J.  DefendanU  in  error  have  filed 
a  motion  to  dismiss  the  appeal  in  tMs  cause  upon 
several  grounds,  which  we  deem  it  unnecessary 
to  state  or  discuss,  the  same  bein^  untenable. 
The  facts  stated  in  the  record  hi  this  canse  are 
such  as  to  present  the  identical  question  only 
which  was  presented  in  the  case  of  Smith  t. 
Baker  (decided  by  this  court  at  tliis  term)  49 
Pac.  61,  namely,  whether  chattel  mortgages  or 
other  conveyances  made  by  an  insolvent  and  fail- 
ing debtor  of  all  or  substantially  all  his  property 
in  good  faith,  and  in  payment  of  salisistmg  bona 
fide  indebtedness  to  one  or  more  of  his  creditors 
to  the  exclusion  of  all  other  creditors,  constitutes 
a  general  assignment  for  the  benefit  of  creditots, 
under  the  general  assignment  law,  and  whether 
a  court  of  equity,  upon  such  facts,  may  decree 
such  mortgages  to  have  the  effect  of  an  assign- 
ment in  trust  for  the  benefit  of  all  the  creditors 
of  such  insolvent  debtor.  The  decision  of  this 
court  in  the  case  of  Smith  t.  Baker,  decisive  of 
the  only  point  involved  in  this  cause,  is  held  ta 
be  conclusive  herein;  and  for  the  error  of  the 
court  below  In  holding  and  adjudging  said  mort- 
gae^  to  be  an  assignment  in  trust,  under  the 
assignment  law,  this  cause  is  reversed  and  re- 
manded, with  instructiona  to  the  court  below  to 
dismiss  the  same.  The  other  judges  concur,  ex- 
cept BIERER,  J.,  dissenUng,  and  KEATON,  J„ 
who  was  of  counsel,  not  aitting. 


KOLLBR  T.  ODNBAL.  Supreme  Oonrt  of 
Oklahoma.  Jnly  80,  1897.)  Error  from  district 
court,  Oklahoma  county;  before  Justice  H.  W. 
Scott  Action  between  John  J.  Koller  and 
George  W.  Odneal.  From  a  judgment  for  the 
latter,  the  former  brin^  error.  Affirmed.  Amos 
'•reen  &  Son,  for  plaintiff  in  error.  Treadway 
He,  Wilkinson,  for  defendant  in  error. 

PER  CURIAM.  It  is  admitted  by  counsel  foi 
the  appellant  that  this  caae  is  in  all  respects  simi* 
lar  in  principle  to  the  case  of  Woodruff  t.  Wa^ 
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lace,  3  Okl.  356,  41  Pac.  367,  and  the  judgment 
in  such  case  governs.  The  judgment  of  the 
lower  court  ia  Uterefore  affirmed. 


O'DELL  T.  BOURNE.  (Supreme  Court  of 
Oklahoma.  July  30,  1807.)  Error  from  district 
court,  Oklahoma  county;  before  Justice  H.  W. 
Scott.  Action  between  Daniel  J.  0'I>eU  and  E. 
W.  Bourne.  From  a  judgment  for  the  latter,  the 
former  brings  error.  Affirmed.  Amos  Green  & 
Son,  for  plaintiff  in  error.  L.  M.  Keys,  for  de- 
fendant in  error. 

PER  CURIAM.  It  is  admitted  by  counsel  for 
appellant  that  this  case  is  in  all  respects  similar 
in  principle  to  the  case  of  Woodruff  t.  Wallace, 
3  Okl.  355,  41  I'ac.  357,  and  the  judgment  in 
such  case  goTems.  The  judgment  of  the  lower 
court  is  therefore  affirmed. 


CHRISTY  et  al.  t.  PALATINE  INS.  CO. 
OF  MANCHESTER.  (Supreme  Court  of  Ore- 
gon. July  31,  1897.)  Appeal  from  circuit  court, 
Umatilla  county;  Robert  Bakin,  Judge.  Action 
by  John  H.  Wise  and  Harry  E.  Wise,  under 
the  firm  name  of  Christy  &  Wise,  against  the 
Palatine  Insurance  Company,  of  Manchester, 
England.  From  a  judgment  for  ^aintiffs,  de- 
fendant appeals.  RcTerjed.  Oeo.  E.  Chamber- 
lain, for  appellant.  John  J.  Balleray  and  Chas. 
H.  Carter,  for  respondents. 

BEAN,  J.  This  is  an  action  brought  In  the 
circuit  court  of  Umatilla  county  to  recover  $16,- 
800  on  a  policy  of  fire  insurance  issued  by  the 
defendant  company.  The  plaintiffs  are  citizens 
and  residents  of  the  state  of  California,  and  the 
defendant  is  an  alien  corporation  organized  and 
existing  under  the  laws  of  Great  Britain.  The 
same  question  of  removal  to  the  federal  court  is 
involved  in  this  case  as  in  the  two  cases  of  Kosh- 
land  T.  Insurance  Co.  (just  decided)  49  Pac.  850, 
866,  and  it  is  therefore  governed  by  the  decision 
Id  thoae  cases.  Judgment  is  reversed,  and  the 
cause  is  remanded,  with  directions  to  proceed  no 
further  in  the  matter  unless  the  jurisdiction  of 
the  state  court  shall  hereafter  be  restored. 


BECKER  T.  MARBLE  CREEK  IRR.  CO. 

et  al.  (Supreme  Court  of  Utah.  July  10,  1897.) 
On  motion  for  rehearing.  Overruled  on  modifica- 
tion of  former  decision.  For  prior  report,  see  49 
Pac.  892. 

On  motion  for  rehearing  the  above  opinion  was 
modified   by  striking  out  therefrom   the  words. 


"And  the  10th  day  of  July  in  each  year."  in  line 
24  on  page  6  [lines  30  and  40,  col.  1,  page  894] 
of  the  opinion.  With  this  modification,  the  mo- 
tion for  rehearing  is  overruled 


BUCHANAN  t.  BAUER,  County  Assessor. 
(Supreme  Court  of  Washingtcm.  May  28,  1897.) 
Appeal  from  superior  court,  Adams  county ;  C. 
U.  Neal,  Judge.  Suit  by  D.  Buchanan  against 
Jacob  Bauer,  Jr..  assessor  of  Adams  county,  to 
restrain  defendant  from  allowing  the  exemptions 
from  taxation  provided  by  the  revenue  laws  of 
1897.  A  demurrer  to  the  complaint  was  sus- 
tained, and  plaintiff  appeals.  Reversed.  Mount 
&  Merritt,  for  appellant  O.  R.  Holcomb,  for 
respondent. 

PER  CURIAM.  This  case  involves  the  same 
questions  discussed  in  State  v.  Daniel  (just  de- 
cided) 49  Pac.  243,  with  the  additional  exemp- 
tions by  the  legislature  of  fruit  trees  under  the 
age  of  fcur  years,  and  ships,  vessels,  and  boats 
in  actual  construction,  and  material  designed  and 
set  apart  for  the  construction  of  the  same.  For 
the  reasons  announced  in  the  case  above  cited 
the  judgment  in  this  case  will  be  reversed. 


JACKSON  T.  JACKSON.  (Supreme  Court  of 
Washington.  May  6.  18970  Appeal  from  su- 
perior court.  King  county;  T.  J.  Humes.  Judge. 
Action  by  Emma  O.  Jackson  against  Henry  F, 
Jackson,  her  husband,  for  sei>arate  maintenance. 
From  a  judgment  for  plaintiff,  defendant  api>eaia. 
Affirmed.  W.  S.  Smith  and  J.  L.  Vertrees,  for 
appellant.  Humes  &  Lysous,  White,  Munday  & 
Fulton,  and  Sapp  &  Lysons,  for  respondent. 

DUNBAR,  J.  This  is  an  action  brought  to 
obtain  separate  maintenance  by  an  abandoned 
wife,  without  being  coupled  with  an  action  for 
divorce,  and  therefore  involves  the  same  question 
that  was  decided  in  the  case  of  Kimble  v.  Kimble, 
49  Pac.  216.  In  fact,  the  briefs  in  these  two 
cases  were  considered  together,  so  far  as  this 
proposition  is  concerned.  The  ruling  in  this  case 
w^ill  therefore  follow  the  case  of  Kimble  v. 
Kimble,  and  an  examination  of  the  testimony, 
which  is  brief,  convinces  us  that  it  sustained  the 
findings  of  the  court.  The  alleged  abandonment 
is  not  denied,  and  there  is  no  attempt  on  the  part 
of  the  husband  to  justify  it.  The  maintenance 
allowed  the  wife,  while  at  one  time  it  might  have 
l)een  sufficient,  is  new  plainly  inadequate.  The 
amount  allowed  by  the  court  is  moderate,  and  the 
attorney's  fee  reasonable.  The  judgment  will  be 
affirmed. 

ANDERS  and  REAVIS,  JJ.,  concac 
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